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FOREWORD

House Concurrent Resolution No. 85, H.D. 2, S.D. 1 (2016) requested the Chief Justice of the
Hawai‘i Supreme Court to establish a task force to make recommendations to the Legislature on
ways to improve Hawai‘i’s correctional system, including recommendations on costs, best
practices, and the design of future correctional facilities. I am honored that Chief Justice Mark
Recktenwald asked me to chair the HCR 85 Task Force, and I am pleased to present the Task
Force’s Final Report to the Legislature and the public.

This report represents the views of a diverse group of stakeholders that includes legislators, the
Judiciary, the Department of Public Safety, representatives of three Native Hawaiian
organizations, the prosecutor for the City and County of Honolulu, the chair of the Hawai‘i
Paroling Authority, a criminal justice scholar at the University of Hawai‘i at Manoa, and several
community advocates. With such a diverse group, there were many points of view on the complex
issues of prison reform, but we all agreed on one thing, the importance of which cannot be
overstated: Hawai‘i’s correctional system is not producing acceptable, cost-effective, or
sustainable outcomes and needs immediate and profound change. Despite spending hundreds
of millions of dollars a year on corrections, Hawai‘i has an overall recidivism rate of over 50%,
we incarcerate a disproportionate percentage of Native Hawaiians, we are one of only five states
to house over 20% of our prisoners in private prisons, and the State is planning to spend hundreds
of millions of dollars on a new jail on O‘ahu and larger prisons on the neighbor islands that will
only compound and perpetuate the bad outcomes the system is currently producing.

Beginning in June 2016, the Task Force and its five subcommittees—Program, Native Hawaiian,
Education, Jail and Prison Design, and Faith—researched best practices in other states and
countries, analyzed data, conducted a hearing on Native Hawaiian issues, and solicited the views
of correctional experts. At the end of that process, we arrived at a new vision for corrections in
Hawai‘i. It is a vision that will make our correctional system more responsive to the needs of
prisoners, reduce the prison population and recidivism rates, rein in long-term costs, and make our
communities safer. It is a vision that corresponds to the values of Hawai‘i’s people, and it is a
vision that will put an end to the violence and trauma that are endemic to a punitive correctional
system.

Reforming our correctional system will not be quick or easy. It took us forty years to create the
problems we document in this report, and it will take many years to fix them, but it can be done if
we are committed to creating a better system and have the courage to engage (and when necessary
confront) the punitive mentality that created and sustains the current failed system.

The Task Force has taken a comprehensive approach to prison reform and is making
recommendations in many areas. Our primary recommendation is that Hawai‘i immediately
begin to transition from a punitive to a rehabilitative correctional system. Evidence from
other states and countries confirms that the rehabilitative approach is the only sustainable way to
make our communities safe. Mass incarceration does not work.
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Our recommendations regarding the State’s plan to build a new jail to replace the O‘ahu
Community Correctional Center (OCCC) deserve special attention. Studies have shown that just
a few days in jail can increase the likelihood of a prison sentence and promote future criminal
behavior. Because jails produce bad outcomes and are extremely costly to build, maintain, and
operate, communities across the nation are finding ways to reduce their jail populations through
bail reform and innovative diversion programs. We strongly recommend that Hawai‘i join the
national trend. We should immediately stop the costly planning for a huge new jail and form a
collaborative working group of stakeholders and government officials to plan and design a jail that
is smaller, smarter, and less expensive than the one now under consideration. It is essential that a
broad range of community interests be engaged in the jail planning process so that the new jail
reflects best practices and does not become another warehouse for the poor, homeless, and
mentally ill.

Finally, we urge the Legislature to view this report as the first step in a long journey to implement
realistic solutions to our correctional problems and reform our prison system. We have identified
what we believe are the best ideas in prison reform, but those ideas will not amount to anything
unless they are translated into legislation. That is why one of our most important recommendations
is that the Legislature create and fund an Implementation Commission to ensure that the prison
reform takes place in a timely, efficient, and effective manner.

Greg Berman, Director of the Center for Court Innovation, has said that criminal justice reform
must be based on equal parts pragmatism and idealism. We believe our recommendations meet
that criteria.

I wish to thank Chief Justice Mark E. Recktenwald for his continued support and counsel; Charlotte
Carter-Yamauchi, Devin Choy, Lance Ching, and the staff of the Legislative Reference Bureau for
their assistance in preparing this report; retired Judge Michael Town for his sound advice and hard
work in organizing the faith subcommittee and working so hard to keep the Task Force on track;
the many people who have regularly attended the Task Force and subcommittee meetings and
shared their mana‘o with us; and of course, my most sincere thanks to the members of the HCR
85 Task Force for their dedication and hard work as we search for ways to improve Hawai‘i’s
correctional system.

Justice Michael D. Wilson, Chair
HCR 85 Task Force

v



HCR 85 Task Force Members

Current Members

Honorable Michael D. Wilson
Associate Justice, Hawai‘i Supreme Court
Chair

Robert Merce
Native Hawaiian Legal Corporation
Vice Chair

Dwight Sakai, Administrator
Adult Client Services Branch, First Circuit Court
Hawai‘i Judiciary

Fred Hyun, Chair
Hawai‘i Paroling Authority

Representative Gregg Takayama
Chair, House Committee on Public Safety, Veterans, & Military Affairs

Senator Clarence K. Nishihara
Chair, Senate Committee on Public Safety, Intergovernmental, and Military Affairs

Colette Machado
Chair, Office of Hawaiian Affairs

Dr. Meda Chesney-Lind
Professor of Women’s Studies
University of Hawai‘i at Manoa

Keith Kaneshiro
Prosecuting Attorney
City and County of Honolulu

S. Kukunaokala Y oshimoto, MS
Holomua Pu‘uhonua

Matthew Taufete‘e
Founder and Director, First LAP (Life After Prison)

Brandi Leong,
Case Manager, Care Hawai‘i



Former Members

Jeremy (Kama) Hopkins (2016)
Aide to Robert Lindsey
Board of Trustees, Office of Hawaiian Affairs

Bert Matsumoto (2016)
Chair, Hawai‘i Paroling Authority

Sidney Nakamoto (2016-2017)
Administrator, Adult Client Services Branch,
First Circuit Court, Hawai‘i Judiciary

Margaret Watson (2016)
Student

James Hirano (2016-2018)
Warden, Maui Community Correctional Center
Department of Public Safety

Vi



ACKNOWLEDGMENTS

The HCR 85 Task Force would like to thank the many people who attended our meetings and
contributed their time, effort, and ideas to improving Hawai‘i’s correctional system. Mahalo nui

loa.

Kat Brady
Community Alliance on Prisons
Honolulu, Hawai‘i

Karen Umemoto
University of California at Los Angeles
Los Angeles, California

Trelaine Ito
Office of United States Senator Brian Schatz
Washington, D.C.

Judge Jonathan Lippman (Ret.)
Tyler Nims

Latham & Watkins LLP

New York, New York

Francine Dudoit-Tagupa
Waikiki Health Center
Honolulu, Hawai‘i

Dr. Marayca Lopez-Ferrer
Laura Maiello-Reidy

GCL Ricci Green Architects
New York, New York

Kris Nyrop
LEAD Program
Seattle, Washington

Mateo Cabellero
ACLU-Hawai‘i
Honolulu, Hawai‘i

Grace Lau
Hawai‘i State Senate
Honolulu, Hawai‘i

Lorenn Walker
Hawai‘i Friends of Restorative Justice
Honolulu, Hawai‘i

Greg Berman
Center for Court Innovation
New York, New York

Michelle Deitch

Lyndon B. Johnson School of Public Affairs
University of Texas at Austin

Austin, Texas

George King
Statistician, Department of Public Safety
Honolulu, Hawai‘i

Raphael Sperry
Architects/Designers/Planners
for Social Responsibility
Berkeley, California

Heather Lusk
Life Foundation & The CHOW Project
Honolulu, Hawai‘i

Robert Perkinson, Ph.D.

University of Hawai‘i at Manoa
Honolulu, Hawai‘i

Vii



ACKNOWLEDGMENTS (continued)

Ciara Lacy (producer/director) Karen Kawamoto
Beau Bassett (producer) Office of Representative Gregg Takayama
Out of State Honolulu, Hawai‘i

Honolulu, Hawai‘i

Henry Curtis Alec Ikeda
Life of the Land Priscilla Kubota
Honolulu, Hawai‘i Office of Senator Clarence Nishihara

Honolulu, Hawai‘i
Patrick Brown

Alden Kau Laura Maruschak
Mark Q. Tomaier Bureau of Justice Statistics
Office of Justice Michael D. Wilson Washington, D.C.

Honolulu, Hawai‘i
Vincent Borja

Judge William M. Domingo Project Coordinator

First Circuit District Court Interagency Council on Intermediate Sanctions
Honolulu, Hawai‘i Honolulu, Hawai‘i

Noriko Namiki Bree Derrick

Kathleen Algire Council of State Governments

YWCA O‘ahu Seattle, Washington

Honolulu, Hawai‘i

Community Members

Demont and Momi Conner Jeannie Lum Eleina Funakoshi
Carrie Ann Shiroda Fr. Gary Secor Matiullah Joyia
Sonny Ganaden Anna Courie Tracy Ryan

Fr. David Gierlach The Ven. Steven Acosta Rev. David Barr
Rev. Tammy Turcios Rev. Dan Chun Aaron Wills

Rev. Kaleo Patterson Haaheo Guanson Rev. Alan Urasaki
Steve Morris Anita Hurlburt Nikos Leverenz

Special thanks to OHA Chair Colette Machado, Lopaka Baptiste, and Kamile Maldanado for
helping us better understand the problems of Native Hawaiians in the criminal justice system.
We also wish to extend our most sincere thanks to the OHA policy, media, research, and art
teams that are producing and publishing a summary of the Task Force‘s key findings and
recomdations: Carla Hostetter, Charene Haliniak, Keith Gutierrez, Kaleena Patcho, Nelson
Gaspar, Kai Markell, Jocelyn Doane, and Hinaleimoana Wong-Kalu and her haumana of the
Ku Kanaka class at Halawa Correctional Facility. Mahalo a nui loa no ko‘oukou kdkua ana
mai.

Viii



Table of Contents

FOREWORD ettt et ettt e et e et e et e et e et e et e et e et e et e et e et s et et etnsesnaarnns iii
HCR 85 TaSK FOICE IMEMBEIS ... eeeeieeie ettt et e et e et e et e et e et e et e et e etseenaannnas %
ACKNOW LED GIMENTS . . ettt ettt e et e e et e et e e te et e st st st s e st senesensenns vii
EXECUTIVE SUMMARY AND KEY RECOMMENDATIONS ... ceniieiieeieeeeeeeee ettt e eenas Xiif
CHAPTER 1

HAWAI‘I’S CORRECTIONAL POLICIES ARE NOT PRODUCING ACCEPTABLE, COST-EFFECTIVE,

OR SUSTAINABLE OQUTCOMES ....eeieeeeeee ettt ettt et e et e e st s e s e st s e s e eenas 1
CHAPTER 2

HAWAI‘l SHOULD TRANSITION TO A MORE JUST, EFFECTIVE, AND SUSTAINABLE
CORRECTIONAL MODEL THAT FOCUSES ON REHABILITATION

RATHER THAN PUNISHMENT ..ottt ettt e e e e e e st e e e e e e e s s saavaaa e e e e e e e s ennsnnnneees 9
A. Our Prison System Should be Based Upon and Reflect
Hawai‘i’s COre ValUES ......ooeeiiiiiiiei et e e e e e eeees 9
B. Hawai‘i’s Correctional System Should Incorporate Key Elements of the
Norwegian/European Correctional Model ..........cccoocvvvveiiiiiieeeeciieee e, 11
C. Prison Reform in Hawai‘i Should be Guided by Successful Programs and Best
Practices in Other States.........uuciiii i 14
D. Prison Reform in North Dakota..........ocoeviiiiiiiiiiiieeccceeeeeeeeece e 18
CHAPTER 3
A NEW CORRECTIONAL SYSTEM REQUIRES A NEW VISION AND
NEW GOALS AND OBJECTIVES .. .itiieeiee ettt e e e st e e e e e e e s saaraaa e e e e e e e e s snssanaeees 21
A A New Vision Statement ... 21
B. Guiding Principles, Goals, and Objectives for the
New Correctional SYStEML.........uuuuuuiiiiiiiiiiiiiiiiiiii e 22
C. The Task Force’s Vision, Principles, Goals, and Objectives are
Consistent with the European Prison Rules........cccccccvvviiiiiiiiiii, 26
CHAPTER 4
THE STATE MUST ADDRESS THE OVERREPRESENTATION OF NATIVE HAWAIIANS IN THE
CORRECTIONAL SYSTEM ....iiiitiiteeee e e ettt e e e e e e etaaae e e e e e e e e snaaaaaeeaaaaeessnsssaaaeeaaasessnnnnns 27
A BACKEIOUND ....uviiiiiiiiiiiiiiiiiii bbb assaesennnnenes 27

ix



B. The Need for Community-Based Interventions for At-Risk

Native Hawaiian Children ..........cooeiiiiiiiiici e 29
C. Create Cultural Courts to Divert Native Hawaiians Away from
the Criminal JUSTICE SYSTEM ....uiviiiiiiiiiiiiiiiiiiiieteeeeeeee e 32
D. Expand In-Prison Cultural and Educational Programs for
Native HaWaiiansS ......ciiviiiiiii e e e e e e e 32
E. Make Culturally Relevant Reentry Programs Available to
Native HaWaiianS ......iiiiiiiie e e e e e e e 32
F. Implement the Recommendations of the 2012 Native Hawaiian Justice
TASK FOICE e e e e e e e e eet e e e e e e eeeens 33
CHAPTER 5
THE LEGISLATURE SHOULD CREATE AN INDEPENDENT OVERSIGHT AND IMPLEMENTATION
COMMISSION ..ttitttttttteteteeeeeeeee e e et et e e e et e e et et e st e e et e e e e s e e e s e e s st s e st s s st s s asssessssssannnnnnnnnnn 34
A Independent Oversight is Essential Because Jails and Prisons are Closed
Institutions and are Not Subject to the Public Scrutiny That Applies to
Most Other INSEItULIONS ...cooeviiiiie e 34
The Basic Elements of Effective Oversight..............uuuvvvviiiiiiiiiiiiiiiiiiiiiinininnn, 35
The Need for Independent Oversight in Hawai‘i ..........evvvvvviiviiiiiiviiiiiiiiiinnn, 37
Hawai‘i Should Establish an Implementation Commission and Fund a
Transitional Coordinator Position to Ensure That Prison Reform Takes
Place in an Orderly, Efficient, and Effective Manner............ccovevvvveveieicccceecieceee, 38
CHAPTER 6
EVIDENCE BASED PROGRAMS ARE ESSENTIAL TO PREPARE PRISONERS FOR REENTRY
INTO THE COMMUNITY Lo 40
A TaYdoTo [¥ ot f Lo o J USSR 40
B. EAUCAtioNal Programs.........uuuuuuuuuuuiiiiiiiiiiiiitiiiiiiiiesiieeesseeaeesesennennnessnneensnnnne 40
C. Effective Substance Abuse TreatMment ..........uuuvvuvvvvuiiiriiiiiiiireiieiieeereereane. 41
D. Some Cost CoNSIAErations .........coeeviiiiiiiiiee e e e e e 42
CHAPTER 7
THE LEGISLATURE SHOULD CREATE AN ACADEMY TO TRAIN CORRECTIONAL WORKERS
AT ALL LEVELS ...eettttttttttititttitiiitteetttaee ettt sttt sttt nnnnnnnnnen 44
A Training Correctional Staff............uuuiiiiiiiiiiiiii 44
B. Research and Evaluation............cooiieiiiiiiiiiiiie e 45
C. Encourage the University of Hawai‘i to Offer Accredited Degrees in Criminal
JUSTIC i e aaan 46



CHAPTER 8
HAWAI‘l SHOULD IMPROVE THE REENTRY PROCESS AND SUPPORT THE DEVELOPMENT OF

NEW TRANSITIONAL HOUSING ..o 47

CHAPTER 9

HAWAI‘l SHOULD EXPAND ITS TREATMENT COURTS TO ACCOMMODATE

MORE OFFENDERS. ... oo eeeeieeeeeeeeeeeeeeeeeeee s s s s s s s s s s s s s s s s s e e s e s s 51

CHAPTER 10

HAWAI‘l SHOULD IMPROVE CONDITIONS FOR WOMEN PRISONERS AND ADOPT

GENDER-RESPONSIVE POLICIES, PROGRAMS AND PRACTICES.......cuuvurerrrrerrinirrerenrenrnnnnnnnnns 52
A INEFOAUCTION L.ttt eseeeeennaeees 52
B. Trauma-Informed Facility and Staff.............uvuviiiiiiiiiiiiiiiiiias 53
C. Healthy Relationships ..........uuuuiuiiiiiiiiiiiiiiiiiiiiiiii e 53
D. SUPPOIT SEIVICES .ttt e et e e et e e e et e e eeenas 54
E. Community-Based Programs and Facilities .........cccccevvviiiiiiiii, 54
F. YWCA Fernhurst Model Ka Hale Ho‘dla Hou No Na Wahine........................ 55

CHAPTER 11

HAWAI‘l SHOULD DEVELOP A PLAN TO BRING ALL OF ITS MAINLAND PRISONERS BACK TO

HAWAI‘l AND TO STOP USING PRIVATE PRISONS ... 57

CHAPTER 12

THE STATE SHOULD SUPPORT FEDERAL JUSTICE REFORM LEGISLATION THAT WOULD

2]\ I Vo VY Y A 59
A Expanding Prison Education Opportunities.........ccc.uvuvvvevvveviveeviiiiiieierennennnn 59
B. Ending Collateral Consequences for Justice-Involved Individuals................ 60
C. Streamlining Federal Compassionate Release.........ccccccvvviiiiiiiiiiiniiiiinnnnnnnn, 60

CHAPTER 13

NEW JAILS AND PRISONS WON’T SOLVE HAWAI‘'S CORRECTIONAL PROBLEMS. THE STATE
NEEDS NEW THINKING, BETTER IDEAS, AND A COMMITMENT TO REHABILITATION RATHER

THAN PUNISHIMENT ... s 62
A The Difference Between Jails and PriSONS ...........uuvvvvvivviiveviiiieiiiiiiiiiiiniinannn 63
B. Criminal Justice Policies Drive the Jail and Prison Population...................... 64

C. Most of the OCCC Inmates are Relatively Low-Level Offenders and the
MENEAITY 1] oo ae s e neeeaanees 64

Xi



CHAPTER 14
COLLABORATION IS THE KEY TO PLANNING A JAIL THAT IS AFFORDABLE, SAFE, EFFECTIVE,

AND MEETS THE NEEDS OF THE COMMUNITY ...uutuuiiiiiiiiiririiueeneeneenessseeseseesaeeersseesennnnn.. 67
A Collaboration and Community Input is a Best Practice........ccccceevvvvvinnnnnnnn. 67
B. PSD Has Not Engaged the Community in the Jail Planning Process in a

MEANINGTUI WY ..ttt eeeaaaeesnaaees 69

CHAPTER 15

THE FIRST QUESTION ANY COMMUNITY CONTEMPLATING A NEW JAIL SHOULD ASK IS NOT

“HOW BIG IT SHOULD IT BE?” BUT “HOW SMALL CAN WE MAKE IT?” ..iiiiiiiiiiiiiiiiiiieeeeeen, 71
A Jail Planning Requires Community Engagement.............uuvvvvvvviviveviveninninnnnn. 71
B. Strategies to Reduce the Jail Population........ccccccovviiiiiiii, 71

CHAPTER 16

DESIGNING JUSTICE—CREATING MORE HUMANE AND REHABILITATIVE JAILS........ccc....... 78

CHAPTER 17

CONCLUSION AND RECOMMENDATIONS ...ottttttttitueerereueeneeeeeeeeeesnessmmneesemeeenmesmsmsmms.. 81
RECOMMENDATIONS OF THE HCR 85 TASK FORCE .....cccovvvviiiiiiiiiiiiiiiceeeceeeeeeeeeee, 83

AN 0 B I = 95

Xii



EXECUTIVE SUMMARY AND KEY RECOMMENDATIONS

Hawai‘i has undergone many changes in the past forty years, but perhaps none have been as
dramatic as the changes in its correctional system. In just four decades, Hawai‘i’s combined jail
and prison population (i.e., the State’s total incarcerated population) increased 670%, and its
incarceration rate (the number of prisoners per 100,000 population) increased 400%. Our
combined jail and prison population as of July 31, 2018, was 5,570, which is down about 9% from
2005, but is still an extremely high number given Hawai‘i’s relatively small population. By way
of comparison, Hawai‘i has about the same number of prisoners as Sweden, even though Sweden
has six times the population of Hawai‘i. Although our incarceration rate is relatively low for the
United States, if Hawai‘i was a country, it would rank in the top twenty incarcerators in the world.

By the mid-1990s, Hawai‘i's prisons had become so overcrowded, and resistance to building new
facilities in the islands so entrenched, that the State began sending prisoners to privately operated
prisons on the United States mainland, a practice that continues to this day. As of July 31, 2018
Hawai‘i had 1,347 prisoners at the Saguaro Correctional Center in Eloy, Arizona, operated by
CoreCivic (formerly Corrections Corporation of America). The State also houses about 150
prisoners at the Federal Detention Center in Honolulu. Hawai‘i is one of only five states that have
20% or more of their prisoners in private facilities, but even with all the outsourcing, Hawai‘i's
prisons and jails are severely overcrowded. They are also in very poor condition and, in some
cases, probably do not meet minimum constitutional standards.

The high number of prisoners has led to ever-increasing costs. Hawai‘i's corrections budget is
over $226 million per year, and the Department of Public Safety (PSD) has estimated that a new
1,380-bed jail to replace the O‘ahu Community Correctional Center (OCCC) would cost about
$525 million, or $380,000 per bed. The State also plans to spend $45 million to expand the
Women’s Community Correctional Center (WCCC) to accommodate the women now held at
OCCC. Further, the State plans to build new medium security housing units at the prisons on
Maui, Kaua‘i, and Hawai‘i island. If Hawai‘i decided to build a prison in the islands to
accommodate the 1,347 prisoners in Arizona, the cost would be about $512 million (assuming the
same per-bed cost as the jail), bringing the total for a new jail and prison to over $1 billion.

Despite the hundreds of millions of dollars Hawai‘i spends on corrections each year, our
correctional outcomes, while improving, are consistently poor. The recidivism rate for parolees is
53.3%. For prisoners who serve their maximum sentence (“max out”), the rate is 66.0%. Nearly
two-thirds (63.2%) of recidivists reoffended within the first twelve months, and 88.9% reoffended
within twenty-four months. The three-year recidivism rate for those who commit property crimes
is 69.8%, and there are sometimes more than three hundred probation violators locked up at OCCC.

Hawaii's correctional system disproportionately incarcerates citizens of Native Hawaiian ancestry.
Native Hawaiians and part-Native Hawaiians make up approximately 21% of the general
population, but 37% of the prison population. A landmark study by the Office of Hawaiian Affairs
in 2010 reported that Native Hawaiians are overrepresented at every stage of the criminal justice
system. Despite numerous studies and recommendations going back at least to the 1980s, the State
has not taken effective steps to address the overrepresentation of Native Hawaiians in the criminal
justice system.
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Hawai‘i’s prisons have serious problems with suicides and sexual assaults, and the State lacks an
independent oversight commission to investigate prison conditions and how inmates are treated.

Finally, Hawai‘i has more than six hundred elderly prisoners who will soon be developing age-
related illnesses that will consume a large portion of the Department of Public Safety’s medical
budget.

If we continue on the path we have been on for the past forty years, we can expect the same poor
outcomes and high recidivism rates we have experienced in the past, correctional costs will
consume an ever-increasing share of the state budget, we will probably face federal lawsuits over
the poor condition of our prisons and jails, and our communities will not be any safer despite the
hundreds of millions of dollars we spend on corrections.

To improve outcomes and bring costs under control, Hawai‘i should transition from a
punitive to a rehabilitative correctional system. In a rehabilitative system, the conditions of
confinement are humane, not punitive, and the prison staff are focused on helping prisoners deal
with the issues that brought them to prison.

The new model should be based on the spirit of goodwill and generosity found in the Aloha Spirit.
In addition, the State should adopt the proven best practices of the highly successful
Norwegian/European correctional system.

A rehabilitative correctional model based on "smart justice" and the humane treatment of prisoners
by correctional officers who are trained to prepare inmates for successful release into the
community will best serve the interests of Hawai‘i. Hawai‘i should also follow the lead of other
states that are focused on reducing prison populations, expanding community-based corrections,
and supporting effective offender reentry strategies.

In addition to making a paradigm shift in philosophy and approach, Hawai‘i should adopt a
comprehensive strategy to address the overrepresentation of Native Hawaiian in the
correctional system. This problem has persisted at least since the 1980s, and it is time to end it
once and for all. Our recommendations in this area focus on diverting Native Hawaiian youth
away from the criminal justice system, implementing culturally relevant programs throughout the
correctional system, and significantly improving support for Native Hawaiians as they leave prison
and reenter the community.

The problem is not simply that there are too many Native Hawaiians in the prison system, it is that
there are too many people in the system. The State should set numerical goals and a timetable
to significantly reduce our prison population. Setting numerical goals and a timetable is the
only way to measure progress and ensure accountability in reducing both our Hawaiian and non-
Hawaiian prison populations.

One of the keys to reducing the prison population is to downgrade offenses and shorten
sentences. Among the changes to the penal code that Hawai‘i should consider are: (1) making
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certain offenses eligible for community-based sentences; (2) reducing the length and severity of
custodial sentences by redefining or reclassifying crimes or repealing mandatory penalties; (3)
shortening lengths of stay in prison by expanding opportunities to earn sentence credits, which
reduce time in custody and advance parole eligibility; and (4) reducing the number of people
entering prison for violations of community supervision by implementing evidence-based
practices, such as graduated responses to violations and community-based sanctions.

Oversight Commission. Prisons are closed institutions and, in a closed environment, abuse is
difficult to discover, prevent, and prosecute. That is why many jurisdictions have created
independent prison oversight commissions with broad authority to investigate and report on prison
conditions and prisoner abuse. We recommend the creation of an independent oversight
commission with broad authority to investigate and report on prison conditions and abuse. The
Commission should be adequately funded and staffed, and its chairperson should be appointed by
an elected official to a fixed term, confirmed by the Legislature, and subject to removal only for
cause.

We also strongly recommend that the State create and fund a transitional coordinator position and
an Implementation Commission to ensure that the transition to a rehabilitative system takes place
in an efficient, orderly, and timely manner and there are regular reports to the Legislature on the
progress of the transition.

Improved Programs. Effective programs are essential for a successful rehabilitative system.
Hawai‘i is in the process of evaluating its programs, but the evaluations have not been made public.
The State should continue its evaluations, but the results should be made public. The Department
of Public Safety should terminate programs that are not evidence-based or not producing positive
results. Program funding should focus on education, literacy, substance abuse, and sex offender
treatment. Programs should have adequate staffing so that inmates can complete all required
programs by the time they are first eligible for parole.

Corrections Academy. Hawai‘i does not provide standardized education and training for
correctional workers. An untrained or poorly trained staff contributes to poor outcomes, an unsafe
workplace, poor morale, and an inefficient workforce. The Task Force recommends that the State
establish a Corrections Academy to ensure that the education and training needed by correctional
personnel in the executive and judicial branches of government are delivered in a standardized and
effective manner. The Corrections Academy should also collect and analyze data and recommend
changes to the correctional system based on data analysis and best practices.

Reentry Plans. Preparing prisoners to reenter the community should begin the day they enter
prison. Every inmate should be provided with an individualized reentry plan tailored to his or her
risk of recidivism and programmatic needs. Reentry plans should be updated and revised
continuously until the time of release and, while in prison, inmates should be provided education,
employment training, life skills, substance abuse and mental health treatment, and other programs
that target their criminogenic needs and maximize their likelihood of success upon release. To
remedy gaps in education and employment skills, prisons should ensure that their educational
programs expand the quality, scope, and delivery of both the academic and job training curricula,
particularly for those with literacy and special learning needs.
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While incarcerated, every inmate should be provided with the resources and opportunity to build
and maintain family relationships, thereby strengthening the support system available to them upon
release. The State should also contract with non-profit corporations to increase the number and
quality of halfway houses, and make those halfway houses therapeutic centers where gains made
in prison can be sustained and strengthened. Before leaving prison, every inmate should be
provided with comprehensive reentry-related information and access to resources necessary to
succeed in the community.

PSD should create a unit dedicated to finding appropriate housing for difficult-to-place inmates,
such as those who are elderly, disabled, mentally ill, or have chronic illnesses. The State should
designate Leahi Hospital as the default placement for compassionate release prisoners who require
intermediate or acute levels of care.

Hawai‘i should make a commitment that, upon release, all prisoners will have: (1) a decent place
to live; (2) a state identification card, a social security card, and a birth certificate; (3) health
insurance and, if necessary, financial assistance benefits; (4) employment if the individual is
employable; (5) ongoing addiction and/or mental health treatment; and (6) access to wellness
centers rooted in Native Hawaiian values.

Finally, the State should identify statutes that erect barriers to reentry and determine whether they
should be continued, amended, or terminated.

Treatment Courts. Treatment courts are an effective and efficient way to reduce the prison
population and recidivism rate. Hawai‘i currently has treatment courts for drug, mental health,
and veterans’ issues, but there is a waiting list for admission to these courts. We recommend
expanding the treatment courts to accommodate everyone who qualifies for admission to these
highly successful programs.

Bail Reform. Last year, the Legislature created a task force to study pretrial procedures, including
bail reform (HCR 134 (2017)). We do not know what that task force will recommend, but reducing
the pretrial population by just 50% could save the State more than $45,000 per day, or $16 million
per year. Reducing the number of pretrial detainees by 50% would also mean that the State would
need about 250 fewer beds at the new jail, which would save hundreds of millions of dollars in
construction costs, not to mention millions of dollars more in savings from reduced maintenance
and operating costs over the life of the new jail.

Women Prisoners. Hawai‘i should recognize the behavioral and social differences between
female and male offenders and adopt gender-responsive policies, programs, and practices,
particularly with respect to trauma-informed care, developing healthy relationships, and providing
holistic support for women. More women should have the benefit of work furlough programs such
as the YWCA'’s Fernhurst Ka Hale Ho ‘ala Hou No Na Wahine (Home of Reawakening for Women)
which is trauma-informed, gender responsive, and culturally coherent.

Use of Private Prisons. Hawai‘i has been using private prisons since 1995. There has periodically
been talk of bringing the mainland prisoners back to Hawai‘i, but there are no concrete plans to do
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so. We recommend that the State develop a plan to eliminate the use of private prisons and bring
Hawai‘i’s prisoners home. The plan should have a reasonable time table and be developed
collaboratively by government and community stakeholders. The public-private group that works
on the plan should have funding for staff and qualified experts to assist in exploring alternatives
and drafting the plan.

Support for Federal Programs. United States Senator Brian Schatz of Hawaii has introduced
legislation to repeal the ban on Pell Grant eligibility for prisoners, allowing both state and federal
prisons to once again provide prison education. He is also working to ensure that the Second
Chance Pell Pilot Program receives adequate funding, and that the United States Department of
Education continues to implement the program. His other initiatives include urging colleges to
remove criminal history questions from their admissions processes, improving compassionate
release at the federal level, and improving the reporting requirements of the Prison Rape
Elimination Act (PREA). Senator Schatz’s efforts, particularly restoring Pell Grants to prisoners,
will benefit Hawai‘i and the State should actively support his efforts.

Stop the planning for a 1,380-bed jail on O‘ahu and expanding the prisons on the neighbor
islands. The State is moving ahead with plans to build a 1,380-bed jail to replace OCCC. On
August 28, 2018, Governor Ige announced that the new jail would be located at the site of the
Animal Quarantine Station in Halawa. The estimated cost of the new jail is $525 million, plus an
additional $45 million to expand the Women’s Community Correctional Center to accommodate
the women previously held at OCCC. The State is also planning a major expansion of the prisons
on Maui, Kaua‘i, and Hawai‘i island.

Jail is often the beginning of a long journey through the criminal justice system. A study by the
Vera Institute of Justice found that "just a few days in jail can increase the likelihood of a sentence
of incarceration and the harshness of that sentence, reduce economic viability, promote future
criminal behavior, and worsen the health of those who enter—making jail a gateway to deeper and
more lasting involvement in the criminal justice system, at considerable costs to the people
involved and to society at large.”

Because jails can produce many undesirable outcomes and are extremely costly to build, maintain,
and operate, communities across the nation are reducing their jail populations through innovative
programs, such as diverting individuals with mental health and substance abuse issues to
alternative facilities; finding alternatives to bail for individuals who can be safely supervised in
the community while awaiting trial; having expedited hearings for prisoners who are jailed for
technical probation and parole violations; expediting indigence screening and program referrals;
issuing citations for low-level offenses instead of arrest and jail; and offering individuals charged
with low-level, non-violent offenses the option of being adjudicated in community courts instead
of in the criminal justice system.

The Department of Public Safety and its consultants have not engaged the community in the jail
planning process in a meaningful way, and they have not explored ways to reduce the jail
population and thereby reduce the size and cost of the new jail. The Task Force recommends that
the State immediately stop planning a large new jail to replace OCCC and establish a working
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group of stakeholders and government officials to rethink the jail issue and create a jail that
is smaller, smarter, and less expensive than the one now under consideration.

Planning for the new jail should focus on diverting low-level, non-violent offenders away from
the criminal justice system, reforming the bail system to significantly reduce the number of pretrial
detainees who remain in jail pending trial, reducing the jail population by eliminating short jail
sentences in favor of community-based alternatives, housing the mentally ill in a separate facility
where they can be cared for by mental health professionals rather than correctional officers, and
creating alternative housing for sanctioned HOPE Probation violators and low-risk parole
violators.

This report provides a broad outline of the direction we think Hawai‘i’s correctional system should
take in the coming weeks, months, and years. We are confident that, if implemented, our
recommendations will result in a correctional system that represents the core values of Hawai‘i’s
people, reduces our prison population and recidivism rate, and makes our communities safer. The
Task Force also believes that this is the most cost-effective and sustainable path in the long run
and is in line with the reforms taking place in other states, as more people come to realize that a
punitive and retributive correctional system simply does not work.

Reforming our prison system is not a simple or inexpensive matter, but it must be done, and now
is the time to start. The alternative is to maintain the status quo, which means that the State will
spend over a quarter of a billion dollars a year to keep upwards of 27,000 of its citizens under some
form of correctional supervision without making our communities safer. Maintaining the status
quo also means that Hawai‘i will have to face the possibility of federal lawsuits over the condition
of its jails and prisons, civil lawsuits over prison suicides and medical negligence, ever-increasing
costs, and a continuing high recidivism rate. Hawai‘i would also become an outlier as other states
reform their correctional systems, reduce their prison populations and recidivism rates, and
improve community safety.
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KEY RECOMMENDATIONS OF THE HCR 85 TASK FORCE

CREATE A NEW VISION
FOR CORRECTIONS IN
HAWAI‘I

Issue: Hawai‘i’s correctional
system is not producing
acceptable, cost-effective, or
sustainable outcomes, and it is
not making our communities
safe. The State spends over
$226 million a year on
corrections, but we have a
recidivism rate of over 50%
and more than 27,000 citizens
under some form of
correctional supervision.

Recommendations:

1. Transition to a more
effective and sustainable
correctional system that
focuses on rehabilitation
rather than punishment.

2. Create an Implementation
Commission and
transitional coordinator
position to ensure that the
transition to a rehabilitative
system takes place in a
timely, efficient, and
effective manner.

3. Create an Oversight
Commission to
immediately address prison
suicides, sexual assaults,
and other unacceptable and
unlawful conditions in our
prison system.

4. Create a Corrections
Academy to train
correctional workers at all
levels in rehabilitative
philosophy and practices.

REDUCE THE NUMBER
OF NATIVE HAWAIIANS
IN THE PRISON SYSTEM

Issue: Native Hawaiians make
up about 21% of the general
population, but 37% of the
prison population. This
overrepresentation has existed
for decades and has led to
intergenerational incarceration
for some Native Hawaiian
families.

Recommendations:

1. Develop evidence-based
early intervention strategies
that are focused on
diverting Native Hawaiian
youth away from the
criminal justice system and
toward pathways for
success.

2. Create cultural courts in the
criminal justice system.

3. Expand in-prison Native
Hawaiian educational and
cultural programs.

4. Make culturally relevant
reentry programs available
to Native Hawaiians.

5. Implement the
recommendations of the
2012 Native Hawaiian
Justice Task Force.

Xix

EVALUATE, IMPROVE,
AND EXPAND EVIDENCE-
BASED PROGRAMS

Issue: Evidence-based
programs are an essential part
of the rehabilitation process
and are a cost-effective way to
reduce recidivism.

Recommendations:

1. Ensure that every prisoner
is functionally literate by
the time of release

2. Expand opportunities for
prisoners to take
community college courses.

3. Create a prison-to-college
pipeline.

4. Restore funding to the
highly successful sex
offender treatment
program.

5. Require prisoners to
participate in at least three
programs that address
criminogenic factors.

6. Expand restorative justice
programs.



KEY RECOMMENDATIONS OF THE HCR 85 TASK FORCE

IMPROVE THE REENTRY
PROCESS AND SUPPORT
THE DEVELOPMENT OF
NEW TRANSITIONAL
HOUSING

Issue: Hawai‘i does not have
an effective support system for
prisoners reentering the
community.

Recommendations:

1. At the time of release all
prisoners should have a
decent place to live, gainful
employment, health
insurance, identification,
and access to addiction and
mental health services.

2. Amend or eliminate
statutes that erect barriers
to reentry.

3. Create a unit within PSD to
locate housing for difficult
to place inmates who are
eligible for compassionate
release.

4. Designate Leahi Hospital
as the default placement for
compassionate release
prisoners who require
intermediate or acute levels
of care.

5. Expand and improve
transitional housing
through partnerships with
non-profit organizations.

BUILD A NEW JAIL THAT
IS SMALLER AND
SMARTER THAN THE
JAIL NOW UNDER
CONSIDERATION

Issue: The State is planning to
spend over $525 million on a
new jail on O‘ahu, but it has
no plans or policies on how to
make the pretrial process—
from arrest to trial—more fair,
just, and efficient, and no plans
on how to reduce the jail
population and ensure that the
new jail does not become a
warehouse for the poor,
homeless, and mentally ill.

Recommendations:

1. Stop any further jail
planning until there is a
plan to reduce the jail
population through
diversion, bail reform, and
other means, and ensure
that the jail houses only
those few individuals who
are a danger to society or a
flight risk.

2. Build the jail near the
courts, not in Halawa
Valley.

3. Build a jail that uses
clustered housing and
dynamic security.

4. Do not house the mentally

ill, or probation or parole
violators, in the new jail.

XX

OTHER
RECOMMENDATIONS

. Adopt a rehabilitative

vision and mission
statement, and
rehabilitative goals,
objectives, and strategies
for PSD.

. Expand community-based

treatment programs as an
alternative to incarceration.

. Expand the drug, mental

health, and veterans’
courts.

. Reform the cash bail

system to reduce the jail
population.

. Create a Sentencing

Reform Commission to
review the penal code with
the goal of downgrading
offenses and shortening
sentences.

. Set numerical goals and a

timetable for reducing
Hawai‘i’s prison
population.

. Support federal legislation

that would benefit Hawai‘i,
such as restoration of Pell
grants for prisoners.

. Support the initiative to

create a BA and MA
program in
Criminology/Criminal
Justice at the University of
Hawai‘i at Manoa.

. Support a second round of

Justice Reinvestment for
Hawai‘i.



CHAPTER 1

HAWAI‘I’'S CORRECTIONAL POLICIES ARE NOT PRODUCING
ACCEPTABLE, COST-EFFECTIVE, OR SUSTAINABLE OUTCOMES

A. The Explosive Growth of Hawai‘i’s Prison Population

or the past four decades, Hawai‘i’s prison and jail populations* have been increasing at an
alarming rate. From 1978 to 2016, the state population increased 53%, while the combined
jail and prison population (i.e., the state’s total incarcerated population) increased 670%,
from just 727 total prisoners in 1978 to 5,602 prisoners in 2016.! In fact, during the 1980s,
the average annual increase in Hawai‘i’s prison population was the second highest in the
nation (17.7%).2

7000
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Source: E. Ann Carson and Joseph Mulako-Wangota, “Count of Year End Total Jurisdiction
Population (Hawaii),” Bureau of Justice Statistics. Report generated using the Corrections
Statistical Analysis Tool (CSAT) — Prisoners (August 13, 2018)

* As used in this report, “prison” refers to a long-term facility that houses people who have been convicted of a
felony and sentenced to incarceration for one year or more. “Jail” refers to short-term facilities that primarily
house inmates awaiting trial, probation violators, and people sentenced to incarceration for less than one year,
typically misdemeanants.



As of July 31, 2018, Hawai‘i had a
combined jail and prison population
of 35,5703 That is down
approximately 9% from 2005 when
the incarcerated population was at
its highest level (6,146 prisoners),
but it is still an extremely high
number  considering  Hawai‘i’s
relatively small population. By
comparison, Hawai‘i has about the
same number of prisoners as
Sweden, even though Sweden has
six times the population of Hawai‘i.*
Hawai‘i’s incarceration rate (the
number of prisoners per 100,000
population) currently stands at 390°
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Source: Count of Year End Total Jurisdiction Population (Hawaii),
Bureau of Justice Statistics, Corrections Statistical Analysis Tool
(CSAT) — Prisoners (August 13, 2018) and PSD End of Month
Population Report, July 2018.

which is among the lowest in the nation.® Nevertheless, if Hawai‘i was a country rather than a
state, it would rank among the top twenty incarcerators in the world.’

COMPARATIVE INCARCERATION RATES
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Source: World Population Brief, Institute for Criminal Policy Research (ICPR), Highest to Lowest-
Prison Population Rate, Entire World, accessed December 12, 2018

Hawai‘i’s correctional system includes not only those who are incarcerated, but also those on
probation and parole. As of June 30,2017, Hawai‘i had 1,517 people on parole® and 20,421 people
on probation,’ bringing the total number of people under some type of correctional supervision to

27,508.



Total Number of persons under correctional supervision in Hawai‘i FY 2016-2017
Incarcerated (Jail and Prison) | On Probation | On Parole | Total
5,570 20,421 1,517 27,508

B. Hawai‘i’s Recidivism Rate for Parolees and Prisoners
Who “Max Out” is Over 50%

Recidivism refers to a person’s relapse into criminal behavior after receiving sanctions or
undergoing interventions for a previous crime.!’ Recidivism is measured by criminal acts that
result in a new arrest, or the revocation of probation or parole within three years of the start of
supervision.!!

RECIDIVISM RATE BY OFFENDER STATUS
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Source: 2017 Recidivism Update, State of Hawaii Interagency Council on Intermediate
Sanctions (ICIS), July 2018

The Interagency Council on Intermediate Sanctions (ICIS) collects and analyzes Hawai‘i
recidivism data. ICIS’s 2017 Update tracked the recidivism rates of 1,687 felony probationers,
775 parolees, and 291 maximum-term released prisoners for the period July 1, 2013, through June
30,2014 (FY 2014).12

The recidivism rate for felony probationers was 41.4%, for parolees 53.3%, and for maximum term
prisoners 66.0%.'

The overall recidivism rate for the entire FY 2014 study cohort was 47.3%.!* From the supervision
start date on July 1, 2013, 63.2% of the recidivists reoffended within the first 12 months, 88.9%
reoffended within 24 months, and 11.1% reoffended within 24-36 months.">
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The overall FY 2014 recidivism rate was 28.8% lower than the 1999 recidivism rate and was just
short of the State’s goal of reducing recidivism in Hawai‘i by 30%.'® Property crime offenders
had the highest total recidivism rate (69.8%), while sex offenders had the lowest rate (35.2%).!7

The recidivism rate was significantly higher for males (50.6%) than females (38.0%).'® Among
ethnic groups, the recidivism rate for Native Hawaiians and part-Native Hawaiians was highest
(58.6%) followed by 50.0% for Samoans, 47.3% for Japanese, 46.0% for Caucasians, 39.5% for
Filipinos, and 39.3% for all others."’

RECIDIVISM RATES BY OFFENDER TYPE AND ETHNICITY
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C. Native Hawaiians are Overrepresented in the
Criminal Justice System

Hawai‘i disproportionately incarcerates citizens of Native Hawaiian ancestry. Native Hawaiians
and part-Native Hawaiians make up approximately 21% of the general population,?® but 37% of
the prison population.?!

SYSTEM WIDE POPULATION BY ETHNICITY - JULY 2018
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Guam/Pac. Island B 49
Filipino I 626
Chinese |J] 38
Caucasian I 1266

Black N 233
Am. Indian | 17

Source: Hawaii Department of Public Safety, System Wide End of Month Data,
July 2018

A landmark study by the Office of Hawaiian Affairs in 2010 reported that Native Hawaiians are
overrepresented at every stage of the criminal justice system.?? Despite numerous studies and
recommendations going back at least to the 1980s, the State has not taken effective steps to address
the overrepresentation of Native Hawaiians in the criminal justice system.?3

D. Hawai‘i’s Prisons are Old, Dilapidated, and
Overcrowded

Hawai‘i’s prisons are old, dilapidated, and severely overcrowded. Hawai‘i Community
Correctional Center is currently operating at 185% of capacity, Maui Community Correctional
Center is operating at 151% of capacity, Kaua‘i Community Correctional Center is operating at
196% of capacity, and OCCC is operating at 127% of capacity.?*



FACILITY DESIGN OPERATIONAL | TOTAL % OF % OF
CAPACITY | CAPACITY POPULATION | DESIGN OPERATIONAL
(HEAD CT.) CAPACITY | CAPACITY

HCCC 206 226 417 202 185

SNF 90 132 115 128 87

HMSF 496 992 753 152 76

KAUAI CCC 110 128 249 226 196

MAUI CCC 209 301 455 218 151
OAHU CCC 628 954 1211 193 127
WCCC 258 260 235 91 90
KULANI 200 200 156 78 78
WAIAWA 294 334 266 90 80

Hawaii Department of Public Safety End of Month Population Report, July 31, 2018

At OCCC, three prisoners are crowded into cells designed for two. As aresult, one of the prisoners
must sleep on the floor with his head next to the toilet. Faced with the lack of available cells,
OCCC has so many prisoners crowded into one module that it is known as the “Thunderdome”.?
Conditions are so bad throughout the State that most facilities probably do not meet minimum
constitutional standards.?®

E. Most Hawai‘i Prisoners are Incarcerated for
Relatively Low-Level Offenses

Many people believe that Hawai‘i’s prisons are filled with extremely dangerous and violent
prisoners, but that is a misconception. The vast majority (72%) are incarcerated for relatively low-
level offenses, i.e., class C felonies or below (misdemeanors, petty misdemeanors, technical
offenses, or violations).?” Only 28% are serving sentences for the more serious class A and B
felonies,?® and not all of the A and B felonies are for violent crimes, many are for drug offenses.
Additionally, 53% of Hawai‘i prisoners are classified as minimum or community custody
inmates.?

HAWAII JAIL AND PRISON POPULATION BY SEVERITY OF OFFENCE CUSTODY STATUS OF HAWAII PRISONERS
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HCR 85 Data Spreadsheet, July 31, 2018 HCR 85 Data Spreadsheet, July 31, 2018



F. Hawai‘i Has an Aging Prison Population that Will
Cost the State Millions of Dollars for Health Care in
the Near Future

Hawai‘i has over 650 prisoners 55 years of age or older.’® There is a growing body of evidence
that at around age 55, prisoners start to develop health problems associated with people much older
than 55 and consume a disproportionate share of the cost of prison health care.?! A 2011 article in
the Annals of Internal Medicine reported that the average cost of health care for just 21 seriously
ill prisoners in California (0.01% of the state's prison population) exceeded $1.97 million per
prisoner.*?

The Task Force questions whether the State has the resources to provide adequate medical care to
the large number of elderly prisoners, particularly in light of Slingluff v. State of Hawai ‘i, which
holds that the State has a legal duty to provide prisoners with the same level of medical care as is
provided to patients who are not in prison.’® Several recent settlements and damages awards to
prisoners of $1 million or more reinforce the Task Force’s concern about the State's ability to
adequately care for an aging prison population.>*

G. Suicides Are an All Too Common Occurrence in
Hawai‘i Prisons

Although the suicide rate for Hawai‘i prisons varies from year to year, in the eight-month period
between June 15, 2017, and January 20, 2018, there were five suicides at correctional facilities in
Hawai‘i.>> Two of the deaths were at the Women’s Community Correctional Center,*® which
houses about 270 prisoners.’” The deaths have been or are being investigated by the Department
of Public Safety, but to our knowledge no outside experts have been consulted about the situation
and the Department of Public Safety has consistently asserted that there is nothing wrong with its
suicide prevention policies or staff training.*®

H. The High Cost of Corrections is Not Sustainable

The more than $226 million Hawai‘i spends annually on corrections* is barely enough to maintain
the system at its current level. The Departments of Public Safety and Budget and Finance estimate
that a new 1,380-bed jail to replace OCCC will cost $525 million*°, or $380,000 per bed. Because
the new jail is for men only, the State plans to spend $45 million to expand the Women’s
Community Correctional Center in Kailua to house the women previously held at OCCC.*! 1If the
State were to build a new prison to house the 1,347 Hawai‘i inmates on the mainland at the same
per bed cost as the jail, it would need an additional $512 million, bringing the total cost of a new
jail and prison to over $1 billion. In addition, the State plans to build new medium security housing
at the jails on Maui, Kaua‘i, and Hawai‘i island, at an as yet undetermined cost.*



Hawai‘i currently spends over $93,000 per day to house pretrial detainees at OCCC and $52,000
per day to house probation violators at OCCC.

Daily and Annual Cost of Housing One Prisoner for One Day at OCCC

PRISONERS STATUS | DAILY COST ANNUAL COST
Pretrial Detainees $93,936 per day $34 million per year
Probation Violators $52,744 per day $19 million per year

Source: Hawai‘i Department of Public Safety, End of Month Population Report,
July 31, 2018, and September 11, 2017 email from George King, PSD statistician.

l. Hawai‘i is at a Crossroads

Hawai‘i is at a crossroads. If we continue on the path we have been on for the past four decades,
we can expect the same poor outcomes and high recidivism rates we have experienced in the past,
and our communities will not be safer despite the hundreds of millions of dollars we will spend on
corrections.

The Task Force believes that Hawai‘i must adopt a new and more sustainable correctional model
that includes ways to significantly reduce the State‘s prison population and recidivism rate. This
can be done by making greater use of community-based alternatives to incarceration and focusing
on the development of successful, evidence-based restorative and rehabilitative strategies for those
who go to prison.



CHAPTER 2

HAWAI‘l SHOULD TRANSITION TO A MORE JUST, EFFECTIVE, AND
SUSTAINABLE CORRECTIONAL MODEL THAT FOCUSES ON
REHABILITATION RATHER THAN PUNISHMENT

Every journey begins with a dream, a vision that can unite others. When people come together
around a set of shared values, they can achieve extraordinary things.
—Nainoa Thompson

of the men and women who go to prison will one day return to the community. They will

live in our neighborhoods, stand next to us in the elevator, sit next to us on the bus, and
wait in line with us at the supermarket. Some will have been in prison for a short time, others for
many years. Some will have committed serious crimes, some only minor offenses, but the time
they have spent in prison will have shaped their lives for better or worse. The question is: How
do we shape their lives for the better? How do we change the behavior that landed them in prison
and make them good citizens who we would want to live next door to us?

| I awai‘i’s approach to corrections must begin with recognition of the fact that all but a few

Prison reform is bringing liberals and conservatives together to an unprecedented consensus that
helping prisoners overcome the thinking, habits, impulses, and poor decision-making that landed
them in prison stands a far better chance of making a good citizen than a retributive and punitive
approach. The transformation from a punitive to a rehabilitative culture based on proven models
of combined sanctions and treatment will reduce recidivism and the prison population and
significantly reduce the cost of administering Hawai‘i’s criminal justice system.

A. Our Prison System Should be Based Upon and
Reflect Hawai‘i’s Core Values

Although Hawai‘i has a diverse, multi-cultural The deoree o fcivi lization in a societ
population, many of its core values have deep & Y

roots in the Native Hawaiian culture. The heartof @R be judged by entering its prisons.
Hawaiian culture is the spirit of generosity, —~Fyodor Dostoyevsky
inclusiveness, acceptance, and good will

embodied in the word “aloha,” which means love, affection, compassion, mercy, sympathy, pity,
kindness, sentiment, grace, and charity.*> These are integral components of Hawai‘i’s core values,
and over the years, they have found their way into proverbs that reflect aloha, such as:



J E wehe i ka umauma i - Be generous and kind to all (literally “open out the chest
that it may be spacious”).

J ‘O ka pono ke hana ‘ia a iho mai na lani - Continue to do good until the heavens
come down to you.

o ‘A ‘ohe lokomaika ‘i i nele i ke pana ‘i - No kind deed has ever lacked its reward.
J E ‘opii Ali i - Have the kindness, generosity, and even temper of a chief.
J Ua mau ke ea o ka ‘dina i ka pono - The life of the land is preserved in

righteousness.**

1. Pu‘uhonua

Pu‘uhonua is another important Hawaiian concept. It means a place of refuge, sanctuary, asylum;
a place of peace, safety, and healing.** In 2015, a working group of Native Hawaiians led by
Renwick “Uncle Joe” Tassill founded Holomua Pu‘uhonua to explore ways that the concept of
pu‘uhonua could be used to build a stronger and more supportive community for prisoners. The
group received grants from the Office of Hawaiian Affairs and the Administration for Native
Americans and is developing plans to help pa ‘ahao (prisoners) transition back to the community.
Holomua Pu‘uhonua is represented on the Task Force, and we support their outstanding efforts to
develop successful re-entry programs by adapting ancient Hawaiian concepts to help 21st century
pa ‘ahao (prisoners) and others.

2. Ho‘oponopono

Revered scholar and cultural practitioner Mary Kawena Pukui defines ho‘oponopono as a process
to put something right, a mental cleansing, a family conference in which relationships are set right
through prayer, discussion, confession, repentance, and mutual restitution and forgiveness.*
Scholars Richard and Lynette Paglinawan describe ho‘oponopono as a healing process that teaches
us to respect mana (an invisible connection that ties the living with the dead) and acknowledge
that there are higher powers that hold jurisdiction over us.*’

Native Hawaiians have been using ho‘oponopono to “set things right” for centuries, and as the

Paglinawans have noted, since Native Hawaiians do not always respond well to Western
approaches, ho‘oponopono is a practice that can be used “on the healing journey.”

3. The Aloha Spirit

Hawai‘i’s core values are found in the Aloha Spirit that for centuries has guided the lives of Native
Hawaiians. The characteristics of the Aloha Spirit are Akahai (kindness expressed with
tenderness), Lokahi (unity expressed with harmony), ‘Olu‘olu (agreeable expressed with
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harmony), Ha ‘aha‘a (humility expressed with modesty), and Ahonui (patience expressed with
perseverance).*® “Aloha means mutual regard and affection and extends warmth in caring with no
obligation in return. Aloha is the essence of relationships in which each person is important to
every other person for collective existence. Aloha” means to hear what is not said, to see what
cannot be seen and to know the unknowable.”*

We should keep the concepts of aloha, pu‘uhonua, and ho‘oponopono at the forefront of our
thinking as we seek ways to address the problems of 21st century pa‘ahao. Our correctional
system should be rooted in the values of Hawai‘i and should reflect the Aloha Spirit in all of its
manifestations.

B. Hawai‘i’s Correctional System Should Incorporate
Key Elements of the Norwegian/European
Correctional Model

HCR 85 specifically calls on the Task Force to identify and analyze effective incarceration policies
used in other states and countries. In 2015, several of the Task Force members, including the chair,
traveled to Norway and spent a week visiting Norwegian correctional facilities and meeting with
correctional experts from Norway, Sweden, Ireland, and England. Norway is often regarded as
the world's most successful prison system because of its humane conditions and successful
outcomes, such as a 20% recidivism rate’® and a 63 per 100,000 population incarceration rate®!
(compared to Hawai‘i's 390 per 100,000).

Although the Task Force does not believe that the Norwegian correctional model can be
transplanted in its entirety to Hawai‘i, we believe that Hawai‘i can benefit from identifying those
elements of the Norwegian system that can be imported with appropriate modifications to improve
our correctional system.>?> Representatives of the Colorado and North Dakota correctional systems
have also studied the Norwegian and European models and are adopting them to meet their needs.
As Rick Raemisch, Executive Director of the Colorado Department of Corrections has said,
“Punishment doesn't work . . . . Understanding that there may be cultural differences that would
not allow some methods to be successful here, we always need to explore and implement methods
[from other countries] that are proven to work.”>

Hawai‘i’s correctional system, like those in other states, is fundamentally punitive. Prisoners are
confined to small cells and deprived of liberty, privacy, autonomy, possessions, relationships with
family and friends, choices (about food, clothing, recreation, scheduling, and leisure activities),
heterosexual relationships, and many of the comforts of everyday living, such as a reasonably
peaceful, quiet, safe, and secure place to live.

Life in Hawai‘i’s prisons is highly structured, regulated, and regimented. It is fundamentally
different from life on the outside, and as a result, prisoners who spend a significant amount of time
in prison adjust to the structured environment and become “institutionalized”.>* Inmates
participate in rehabilitative programs, but the programs operate within a punitive rather than a
rehabilitative environment. Although Hawai‘i has many dedicated correctional officers, the
relationship between the inmates and guards is all too often an “us” versus “them” relationship
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characterized by suspicion, hostility, and mistrust. Violence within the prison system is common.

The Task Force members who visited Norway describe a fundamentally different system in which
loss of freedom is viewed as the only punishment ordered by the court and is, therefore, the only
punishment prisoners should experience.>> They should not be further punished by isolation,
deprivation, or harsh conditions of confinement. In fact, one of the basic tenants of the Norwegian
system is that rehabilitation is most successful when conditions within the prison resemble life on
the outside as closely as possible (the “normality principle”).>

In Norway, prisoners live in private rooms that have a comfortable bed, a desk, a television, and a
private bathroom with a toilet, shower, and wash basin. Guards knock before entering a prisoner's
room, and prisoners wear street clothes and live relatively normal lives—they go to work or school,
shop for food, cook their meals, do house cleaning, socialize, watch television, read, and listen to
music. Prisoners have frequent contact with family, and those who demonstrate trustworthiness
are allowed increasingly greater privileges and are eventually allowed to spend weekends at home
with their families. Prison staff are graduates of a two-year academy where they study law,
psychology, human rights, and ethics, and they serve as social workers, guidance counselors,
mentors, and role models for inmates. Security is maintained by having the staff closely interact
with inmates on a daily basis. Because inmates have a close relationship with staff, fights among
inmates and inmate attacks on guards are virtually unknown. Prisoners learn to trust and respect
staff, and staff learn to trust and respect prisoners. Inmates earn privileges and, over time, move
from high to medium to low security prisons and eventually to halfway houses. When they are
finally released, Norwegian prisoners are guaranteed housing, a job that provices adequate income,
education, health care, and, if needed, mental health or addiction treatment.’’

The main elements of the Norwegian corrections system are:

1. The Normality Principle

As noted above, the normality principle states that life in prison should, to the
greatest extent possible, mirror conditions outside of prison. It also holds that: (1)
loss of freedom should be the only punishment; (2) conditions of confinement
should not be punitive; (3) prisoners should be placed in the lowest possible security
regime; and (4) sentences should be as short as possible to reduce the possibility of
prisoners becoming “institutionalized,” which makes reentry more difficult.>®

2. Dynamic Security

Dynamic security is a concept and working method by which prison staff interact
closely with prisoners, and through the interaction seek to better understand the
needs of the prisoners, assess the risk they may pose to staff and other prisoners,
and improve safety and security while contributing to the prisoner’s rehabilitation
and preparation for release.’>® With dynamic security, prison staff develop positive
and trusting relationships with prisoners. They make sure that prisoners are kept
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busy with constructive and purposeful activities and assist prisoners in completing
the programs that are prerequisites to release. Dynamic security gives prison staff
high quality intelligence about what is going on in the facility and reduces the
chances of violence and escape. In Norwegian prisons, fights rarely break out
because disputes between and among prisoners are detected and dealt with before
they erupt into violence.

3. Import Model

The import model states that the services the prisoners require should be provided
by the government agencies that provide the services to citizens outside of the
prison.%° Prison staff should not provide medical, dental, educational, vocational,
library, or other services; those should be imported from the community. The
advantages of the import model are:

e Better continuity in the deliverance of services — the offender will already
have established contact with the service provider during his time in prison;

e The community becomes involved with the prison system resulting in more
and better cross-connections and better community understanding of prison
and prisoners; and

e The required services are provided and financed by the agencies that have
the knowledge, experience, and personnel to provide them effectively and
efficiently.

4. Progression Toward Reintegration

Progression through reintegration means that prisoners begin their sentence with a
relatively high level of security and gradually progress to lower levels, eventually
ending up in minimum security facilities, and then in halfway houses, unless
security concerns dictate otherwise.®!

The Task Force believes that a rehabilitative correctional system built around
Native Hawaiian values and that uses the Norwegian/European correctional
philosophy will best meet the needs of Hawai‘i. We recognize that such a system
must be implemented gradually, with great care and intelligence, and if necessary,
with pilot programs, but we are confident that it is the best path forward for our
State.

13



Prison Reform in Hawai‘i Should be Guided by
Successful Programs and Best Practices in Other
States

1. The Main Areas of Reform Across the Nation

The Vera Institute of Justice reported that in 2014 and 2015, forty-six states made
201 changes to their sentencing and corrections laws based on research showing
that: (1) longer sentences have little effect in reducing recidivism and shorter
sentence lengths do not have a significant negative impact on public safety; (2)
many offenders can be safely and effectively supervised in the community at lower
cost; and (3) post-punishment penalties and restrictions (the collateral
consequences of criminal conviction) make it more difficult for those released from
prison to live law-abiding lives.5?

The main areas of reform across the country were:

Pre-Arrest Diversion. To divert individuals with mental illness and addiction
problems, and those who have committed low-level, non-violent offenses, away
from the criminal justice system and to agencies and programs that will help them.

Expanding Use of Treatment Courts. To divert people from the correctional
system through drug courts, mental health courts, domestic violence courts, and
veterans’ courts.

Reducing the penalties for property crimes and drug offenses. To make the
penalties for low-level drug and property crimes more proportional and reduce jail
and prison populations.

Creating "safety valves" for mandatory sentences. To allow judges to depart
from statutory mandatory minimum sentences, if deemed appropriate, or if
designated criteria are met.

Creating evidenced-based re-entry programming and services. To support
former inmates and reduce the chances of reoffending.

Increasing opportunities for early release. To expand the ways prisoners can
shorten their sentences through participation in programming or compliance with
disciplinary rules.

Facilitating access to public benefits. To help previously incarcerated people
obtain the documentation needed to receive public benefits (housing, health care,

and employment).

Easing the harmful impact of fees and fines. To facilitate reintegration and get
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a fresh start after life in prison.

Limiting access to criminal history information. To help former prisoners find
employment that pays a living wage.

Supporting family relationships. To encourage family visitation and assist
children of incarcerated parents.

Bail Reform. To reduce jail populations and jail costs, while maintaining public
safety.

2. How Five States Significantly Reduced Their Prison Populations

In September 2018, the Sentencing Project published a report on how five states—
Connecticut (CT), Michigan (MI), Mississippi (MS), Rhode Island (RI) and South Carolina
(SC)—reduced their prison populations by 14% to 25% over an eight- to ten-year period.®
Each of the five geographically and politically diverse states enacted a range of policy
changes to achieve the reductions, and all five were involved in the Justice Reinvestment
Initiative process. The report highlights some of the key factors in successful prison reform
and some of the policy options that are available to legislators and stakeholders who seek
to significantly reduce their state's prison populations.

Leadership. In all five states, justice reform had high profile leadership. In two states—
Michigan and Connecticut—reform was led by the Governor. In Mississippi, reform was
led by a Corrections and Criminal Justice Task Force. In Rhode Island, a Justice
Reinvestment Working Group took the lead, and in South Carolina, three Commission
Working Groups focused on reform by revising sentencing guidelines, the parole system,
and alternatives to incarceration.

Community Participation. In all five states the reform effort included a diverse group of
public and private stakeholders. Michigan organized community leaders into a prison
reform advisory council and formed regional steering and planning teams across the state
to build support for change and promote collaboration. Connecticut created a Sentencing
and Parole Review Task Force that included, among others, public defenders, civil rights
groups, and the ACLU of Connecticut. The Criminal Justice Task Force that spearheaded
reform in Mississippi included legislators, judges, law enforcement personnel, prosecutors,
public defenders, the department of corrections, local officials, and community justice and
civil rights groups. Rhode Island’s Justice Reinvestment Working Group included
community advocates and treatment professionals and organizations, and South Carolina’s
sentencing and oversight committee included both legislators and members of the public.

Resources and Expertise. All five states reached out to public and private organizations
for funding and expertise. Michigan received technical assistance from the National
Institute of Corrections (NIC), the National Governors Association, and the Council of
State Governments. Michigan obtained funding and research support from national, state,
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and local foundations as well as the state’s major universities. Rhode Island partnered with
Justice Reinvestment, and Mississippi received assistance from the Pew Charitable Trusts
and the Crime & Justice Institute at Community Resources for Justice. South Carolina
partnered with the Pew Center on the States, the Criminal Justice Institute, and Applied
Research Services, Inc., for expertise in data gathering, analysis, development of potential
reform approaches, and forecasts of reform impact on population and costs.

Policies and Practices Used to Reduce Prison Populations. The policies and practices
that led to reduced prison populations generally fell into four broad categories.

a. Reducing Prison Admissions

o All five states reduced criminal penalties or adjusted penalties
according to the seriousness of the offense.

o Four states eliminated mandatory minimum sentences, in some
cases retroactively (CT, M1, RI, SC).

o Four states created or expanded specialty courts and/or other
alternatives to incarceration (CT, MI, MS, SC).

J Two states modified their response to at-risk youth to disrupt the
school-to-prison pipeline (CT, SC).

b. Reducing Incarceration for Those Who Fail Community Supervision
o Four states created graduated, intermediate sanctions for non-
criminal violations of conditions of parole and/or probation (CT,
MI, MS, SC).
o Three states improved collaboration between state and local

governments on case management and supervision (CT, MI, RI).

o Three states put greater emphasis on intermediate outcomes (CT,
MI, RI).
o Three states shortened the time of community supervision (MS, RI,
SC).
c. Facilitating Release
o All five states incorporated dynamic risk and needs assessment into

their justice processes.*

° Four states reduced barriers to release (CT, MI, RI, SC).
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o Three states implemented conditional release approval before
eligibility for release (CT, MI, RI, SC).

J Three states used feedback to releasing authorities regarding
outcomes to build trust in reentry (CT, MI, RI).

o Three states used centralized reentry planning, trained specialists,
and a goal of release at the earliest opportunity (CT, MI, MS).

J Three states simplified and/or expedited release processing
especially when backlogged (CT, MI, RI).

d. Requiring Less Time Served Before Eligibility for Release

J Four states provided allowance or expansion of sentence credits
through a variety of measures (CT, MS, RI, SC).

o Three states reduced criminal penalties even for those still in prison
(CT, ML, SC).
o Two states modified their policy on aggravating factors for sentence

enhancement (MS, SC).

J Two states reduced time served prior to eligibility for repeat paroles
after revocation (MI, MS).

Lessons Learned. The report lists six lessons to be learned from the states that have been
successful in achieving effective and sustainable prison population reduction reforms:

o Adequate funding is critical to achieving reform. The states reported that
inadequate funding was an obstacle to achieving reforms. Enacting
statutory mandates without adequate funding delayed reforms and resulted
in some reforms failing to achieve full benefits or never being implemented.

o Projected cost savings are difficult to achieve and actual savings are
often overstated. In particular, the states found that forecasts regarding
expected cost savings were either faulty or overly optimistic, and that
forecast savings were sometimes offset by missed or unanticipated expenses
such as escalating prison health care costs.

o The goals of reform must be explicit. Conditions that are not specifically
targeted by reform may remain unchanged. For example, several states
found that reforms intended to reduce the prison population did not
necessarily have a positive effect on the goal of reducing racial disparity.
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o The basic goal of Justice Reinvestment was not achieved. The original
concept of Justice Reinvestment was to put the savings generated by prison
reform to work helping neighborhoods recover from overuse of
incarceration and enhancing housing, health care, education, and
employment. The five states in the report have been successful in
transferring resources within the justice system from prisons to community
supervision, but they did not achieve the goal of providing funds for
housing, health, education, and other community programs and services.

o Broad prison reform requires focusing on issues beyond population
reduction. To enable sustained or deeper prison population reductions
there is a need for: (1) post-incarceration employment solutions; (2) reentry
solutions for more serious or higher risk cases who are typically excluded
from reforms; (3) adequate community funding solutions; and (4) rigorous
monitoring and evaluation of justice reform implementation to propel
change.

o Enhancing penalties for violent offenses reduced the impact of
sentencing reforms. Policymakers in some states enacted harsher penalties
for violent offenses as part of a reform “package” that included reduced
penalties for non-violent offenses. This is a problematic strategy for two
reasons: (1) it inherently reduces the potential decarceration impact of
sentencing reform; and (2) research has documented that enhancing already
harsh sentences adds little crime deterrent effect and produces diminishing
returns for incapacitation effects.

D. Prison Reform in North Dakota

My job is to rehabilitate people. You can’t do that if you treat people inhumanely.
—Leann Bertsch, Director of the North Dakota
Department of Corrections and Rehabilitation

One state that has attracted national attention is North Dakota, which in the past four years has
implemented an impressive array of system-wide changes to transition to the Norwegian/European
correctional model and make its prison system more humane and effective.’> Some of the
relatively inexpensive (or no cost) reforms North Dakota has implemented include:

e Transitioning approximately 80% of the prisoners held in solitary confinement to
general population housing and finding new uses for the cells previously used to isolate

prisoners.

e Limiting the use of administrative segregation (solitary confinement).
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Expanding administratively segregated prisoners' access to treatment and socialization,
including group therapy, increased motivational interviews with staff, increased out-
of-cell time, enrichment activities, and social interaction.

Revising the qualifications for correctional officer positions to emphasize a dual role
focused on both security and positive prisoner engagement.

Adopting new policies that eliminate many of the restrictions on community members
who can tour their facilities and actively encouraging visitors.

Re-examining food options to promote better health and increase prisoners’ choice.

Hiring a new Director of Recreation to identify opportunities for prisoners and staff to
exercise and recreate together.

Adopting formal mechanisms by which correctional staff at all levels can suggest and
promote specific changes to policy and practice.

Revising each correctional facility's mission statement—with input from correctional
staff and some prisoners—to reflect a more professional and rehabilitation-oriented
approach to correctional practice.

Encouraging staff to think of creative ways to increase positive prisoner-staff
interaction.

Changing the policy governing staff-prisoner interactions from historical “don't touch
the inmates” to encouraging staff to shake hands with prisoners.

Changing the prisoner disciplinary system with the goal of shifting from roughly 300
potential behavioral violations to a “Ten Commandments” approach that emphasizes
treating others with dignity and respect, as one would in the community.

Changing procedures at their minimum security facility to allow residents to ride
bicycles throughout the property; walk an extensive network of trails unaccompanied
by staff; shop online for groceries; prepare their own food; take escorted trips into the
community to obtain job counseling services; take escorted trips into the community
for social interaction (get a cup of coffee, see a movie); and earn passes to leave the
facility unescorted, including for overnight home visits.

Opening a new transitional housing unit for those who have progressed to work release.
Residents in the transitional housing unit get their own keys, have single- occupancy
rooms at the facility, have access to a propane grill, and can request permission to leave
unescorted for family activities, such as attending a child’s high school graduation,
attending a mother's birthday party, or having dinner with family.
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Normalizing life in their medium and maximum security prisons by, among other
things, starting a prison band that will give monthly concerts for staff and other
prisoners, placing potted plants throughout the facility, launching a recurring “family
night” where children under 10 years of age are invited into the facility’s auditorium to
watch a movie and eat popcorn with their dads, and piloting seasonal “family days” in
which prisoners’ children, significant others, and parents are invited into the facility for
an activity (e.g. pumpkin painting day, May Day).

20



CHAPTER 3

A NEW CORRECTIONAL SYSTEM REQUIRES A NEW VISION
AND NEW GOALS AND OBIJECTIVES

A. A New Vision Statement

Malama ko aloha (Keep your Aloha no matter what the obstacles).
—Chiefess Manono®

Task Force members and community stakeholders, led by the Native Hawaiian subcommittee,
spent many hours looking at correctional models and best practices from other states and countries,
reflecting on our island heritage and values, and bringing together their varied experience to create
a shared vision of the future. The vision statement for Hawai‘i’s justice system that emerged from
this collective effort encompasses goals for both the civil and criminal justice systems:

A justice system that is rooted in our cultural values, protects our rights and
liberties, promotes safety, peace, understanding, and reconciliation, and through
its policies, procedures, decisions and personnel restores communities and affirms
the value of every person who comes into contact with the system.

Commentary on the Vision Statement

A. The justice system should not just administer laws and maintain
order, it should focus on building, strengthening, and repairing
communities and making them safer.

B. Every aspect of the justice system—courts, corrections, the
Judiciary, probation, parole, the Office of the Attorney General —
should grow out of and reflect the values of the people of Hawai‘i.

C. The justice system should be a framework for promoting social
progress. Social progress is achieved by recognizing and promoting
the value of every member of society, including those who have
committed crimes.
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Guiding Principles, Goals, and Objectives for the
New Correctional System

GUIDING PRINCIPLE 1

Our justice system should focus on the root causes of crime, not just the symptoms.
Among the many causes of crime in our community are poverty, unemployment,
underemployment, racism, lack of affordable housing, substandard housing, lack
of education, mental illness, broken families, childhood trauma, abuse and neglect
that lead to drug and alcohol abuse.

Goals and Objectives:

1.

Reduce overreliance on incarceration as a response to social, economic, and
public health issues.

Objective 1:  Create and expand programs that divert low-level offenders

to community-based treatment programs.

Objective 2:  Reduce prison admissions by using incarceration as a last

resort, and only when necessary to protect public safety.

Objective 3:  Reduce the prison population at every possible opportunity

by reevaluating, restructuring, and expanding early release
and compassionate release programs.

Eliminate the overrepresentation of Native Hawaiians in the criminal justice
and correctional systems.

Break the cycle of intergenerational incarceration by providing support for
children of incarcerated parents and intervention programs that target at-
risk youth.

Commentary on Guiding Principle 1

A.

As we focus on prison reform, we should not lose sight of the fact
that the best way to make our communities safer is to prevent crime
from happening in the first place. To do that, we need to address the
root causes of crime in our communities. This applies with
particular force to Hawai‘i’s children. Providing children with the
foundation they need from their earliest years to avoid delinquency
and ultimately crime is the surest way to consistently reduce our
prison population and incarceration rate. Social scientists have
identified many of the risk factors that lead to delinquency, and cost-
effective, evidence-based interventions that minimize or moderate
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those risks. For example, a study that followed children who
participated in high-quality preschool and parent coaching programs
found they were 20% less likely to be arrested for a felony or to be
incarcerated as young adults than those who did not attend.®’
Hawai‘i should launch a coordinated and consistent effort by the
Departments of Education, Health, and Human Services to provide
interventions to children who need it at each critical stage of
development, starting with prenatal care and continuing to young
adulthood. Investing in children will go a long way toward
preventing the onset of adult criminal careers and thus reduce the
burden of crime on victims and society.®

B. Jails and prisons tend to produce poor outcomes. They may be
necessary, but they should be used only as a last resort and sentences
should be for the shortest time possible. Reducing the prison
population should be a top priority with clearly stated and
achievable goals.

C. Despite numerous studies and reports on the overrepresentation and
disparate treatment of Native Hawaiians in the criminal justice and
correctional systems, few, if any, steps have been taken to address
this problem.®® A concerted strategy should be developed, funded,
and implemented without further delay.

D. Children of incarcerated parents are an extremely vulnerable
group. Having a parent in prison or jail has been linked to a
greater incidence of poor health, attention deficit disorder
(ADD), attention deficit hyperactivity disorder (ADHD),
behavioral problems, learning disabilities, anxiety, and
developmental delays.”® To protect our children, it is imperative
that we break the cycle of intergenerational incarceration.

GUIDING PRINCIPLE 2

Our justice system must reaffirm each inmate’s inherent humanity and continuity
of citizenship despite his or her loss of freedom.

Goals and Objectives:

1. Create a system of rehabilitation grounded in the culture and values of
Hawai‘i.

Objective 1:  Provide corrections officers with comprehensive training
that reinforces their purpose to positively motivate change
and promote inmate well-being, healing, and rehabilitation.
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The training should include frequent refresher courses on the
latest correctional research and best practices.

Objective 2:  Support continuity in relationships between inmates and
their families by providing services and spaces to heal and
improve relationships with primary support networks.

Objective 3:  Provide  culture-based and  culturally competent
programming.

Commentary on Guiding Principle 2

A. Loss of freedom should be the only punishment for those who go to
prison. Prisoners should retain all other rights of citizenship,
including the right to vote. Conditions in prison should not be
punitive; they should resemble life on the outside to the greatest
extent possible, and the focus of the correctional system should be
on rehabilitation.

B. Correctional staff should receive extensive training on rehabilitative
philosophy, programs, and practices and serve as role models,
mentors, and counselors for inmates.

C. Contact with family and friends is important for social reintegration
of prisoners.”! Prison administrators should encourage
communication with the outside world. Prisoners’ contacts should
be an entitlement, not a privilege, and should not be used as a reward
or punishment.

GUIDING PRINCIPLE 3

Hawai ‘i’s justice system should focus on accountability and rehabilitation instead
of retribution.

Goals and Objectives:
1. Promote community safety by reducing recidivism.
Objective 1:  Adopt the “Normality Principle,” which states that life inside
prison should resemble life in the community to the greatest
extent possible. The loss of freedom should be the only

punishment, and no prisoner should serve a sentence under
a higher security regime than is necessary.
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Objective 2:  Adopt the “Import Model.” Partner with community service

providers and medical, educational, and faith-based
resources to support prison operations, programs,
rehabilitation, and reentry.

Objective 3:  Ensure stable community reintegration by providing

comprehensive post-release services.

Objective 4:  Adopt the “Dynamic Security Model.” The best security is

based on frequent, friendly and supportive interaction
between staff and inmates.

Objective 5:  Establish strong, thorough, and independent oversight to

ensure effective implementation of Task Force initiatives
and continued progress in perpetuity.

Commentary on Guiding Principle 3

A.

The logic of the normality principle is that the smaller the difference
between life inside and outside of prison, the easier the transition
from prison to freedom.”? Normality is also consistent with the
principle that loss of freedom is the only punishment. The normality
principle recognizes obvious exceptions for security and control that
are necessary in institutions like prisons.

The import model supports normality in that the agencies that
provide services to people outside of prison also provide them to
those on the inside. Importing medical, educational, social, and
other services from the community is an efficient model and ensures
that prisoners receive the same quality of services as those who are
not in prison.

Comprehensive post-release services should include decent
housing, employment, education, medical care, and mental health
and addiction services, if needed.

Dynamic security means that correctional staff interact closely with

inmates and serve as counselors, mentors, role models, and life
coaches.”
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C. The Task Force’s Vision, Principles, Goals, and
Objectives are Consistent with the European
Prison Rules

Although the Task Force’s vision, principles, goals, and objectives were developed independently
and without consulting international standards, the Task Force’s recommendations are similar to

the Basic Principles of the European Prison Rules:’*

1.

The Task Force’s vision statement, guiding principles, goals, and objectives provide a sound
foundation for a more just, humane, effective, and sustainable correctional system. Adopting these
core principles is the first step in reforming our correctional system, reducing recidivism, and

All persons deprived of their liberty shall be treated with respect for their
human rights.

Persons deprived of their liberty retain all rights that are not lawfully taken
away by the decision sentencing them or remanding them in custody.

Restrictions placed on persons deprived of their liberty shall be the
minimum necessary and proportionate to the legitimate objective for which
they are imposed.

Prison conditions that infringe upon prisoners’ human rights are not
justified by lack of resources.

Life in prison shall approximate as closely as possible the positive aspects
of life in the community.

All detention shall be managed so as to facilitate the reintegration into free
society of persons who have been deprived of their liberty.

Cooperation with outside social services and as far as possible the
involvement of civil society in prison life shall be encouraged.

Prison staff carry out an important public service and their recruitment,
training, and conditions of work shall enable them to maintain high
standards in their care of prisoners.

All prisons shall be subject to regular government inspection and
independent monitoring.

making our communities safer.
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CHAPTER 4

THE STATE MUST ADDRESS THE OVERREPRESENTATION OF NATIVE
HAWAIIANS IN THE CORRECTIONAL SYSTEM

A. Background

historical and cultural trauma to Native Hawaiians &

following contact with the West in the later part of /i
the 18" century. Disease decimated the population,’ the
social and economic structures that had supported a vital
and vibrant Hawaiian culture for centuries broke apart,’®
the Hawaiian language was displaced by English,”’ the
Hawaiian religion was displaced by Christianity,”® foreign
laws were introduced,” and constitutional provisions that
limited the political power of Native Hawaiians and the
Hawaiian monarchy were forced on the government by an
armed militia.’° At the same time, land tenure underwent
radical changes with the Great Mahele and passage of the
Alien Land Ownership Act of 1850, the Kuleana Act of
1850, and the Adverse Possession law of 1870, all of
which, in one way or another, facilitated the transfer of
land from Native Hawaiians to foreigners.?!

S cholars in various disciplines have documented the

By 1893, Native Hawaiians had lost much of their land, )

.. .. Celebrating Makahiki at the Halawa Community
culture, laws, rehglon, POhtlcal power, and language- Correctional Center. Photo courtesy of Kai Markell
About all that remained was their sovereignty, and that
was taken away on January 17, 1893, when a small group of wealthy businessmen and sugar
plantation owners, aided by the United States Navy, overthrew the government of Queen
Lili‘uokalani.??

Colonialism, oppression, and the loss of sovereignty have had a continuing impact on the Native
Hawaiian community. In 2010, the Office of Hawaiian Affairs (OHA) published a three- year
collaborative study that showed that Native Hawaiians are overrepresented at every stage of
Hawai‘i’s criminal justice system.®? The disproportionality begins with arrest and accumulates at
each stage in the system. According to the report, Native Hawaiians make up 24% of the State’s
population but account for 33% of pretrial detainees, 39% of the prison population, and 41% of
parole revocations.®* Native Hawaiians receive longer prison sentences than most other racial or
ethnic groups, they are more likely to go to prison if they are found guilty of a crime, and they are
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disproportionately represented in the out-of-state prison population.®> They serve more time on
probation than any other ethnic group except Hispanics, and they make up the largest percentage
of people who return to prison for parole violations.®

The OHA study cites several probable causes for the
overrepresentation of Native Hawaiians in the criminal justice
system, beginning with their marginalization through
colonialism and racism and continuing to the present where
Native Hawaiians have disproportionately high levels of
childhood trauma and abuse, high unemployment, high
underemployment, low educational attainment levels, low
income status, and significant involvement in the juvenile
justice system.?’

In 2011 the Legislature created the Native Hawaiian Justice
Task Force (NHJTF) to make recommendations on how to
address the overrepresentation of Native Hawaiians in the
criminal justice system.®®  The NHIJTF held hearings
throughout the State, and in 2012 issued a report that contained
48 findings and 38 recommendations, ranging from state
support for early intervention programs to assist Native

Hawaiians to dozens of changes to the criminal justice and  Celebrating Makahik at the Halawa Community
. 89 Correctional Center. Photo courtesy of Kai Markell
correctional systems.

The NHJTF recommendations have not been implemented, and the State has resisted efforts by
the Native Hawaiian Legal Corporation to expand religious and culturally based programs and
activities for Native Hawaiians incarcerated at private prisons in Arizona. Incredible as it may
seem, until very recently, Native Hawaiians at the Saguaro Correctional Center in Eloy, Arizona
were not allowed to correspond with their families in the Hawaiian language,”® even though
Hawaiian is one of the State’s two official languages.®!

The 2010 OHA study found that:

To reduce the harmful effects of the criminal justice system on Native Hawaiians and all
people, Hawai‘i must take action, and seek alternative solutions to prison. Assistance and
training is needed in law enforcement, holistic interventions need to be implemented and
evaluated, and a cultural shift in the way we imprison a person must change. If not,
we will exacerbate prison over-crowding, and continue to foster the incarceration of
generations to come.”

The HCR 85 Task Force fully supports the above recommendation and strongly recommends that
Hawai‘i adopt a new vision for corrections and repatriate traditional Hawaiian cultural practices
that can restore harmony with ‘ohana (family), community, akua (spirit), and ‘aina (land). Only
by supporting intrapersonal healing can we successfully reintegrate pa‘ahao (prisoners) and break
the intergenerational cycle of incarceration.
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B. The Need for Community-Based Interventions for
At-Risk Native Hawaiian Children

A major study by Dr. Karen Umemoto and her colleagues at the University of Hawai‘i at Manoa
found that arrests of Native Hawaiian youth “far outdistance the frequency of arrest for all other
ethnic groups, comprising 65,251 or 41.6% of all juvenile arrests” over an eleven-year period.”
In fact, the number of arrests of Native Hawaiian youth was higher than the volume of the next
three ethnic groups combined.”*

State of Hawai‘i, Juvenile Arrests by Ethnicity, 2000-2010
(n = 156,828)

Unknown 4968
All Others 731
Native American | 73
Other/Mixed Asian 3429
Korean 946
Japanese L 4427
Chinese F 798

Latino 2145
African American

Mixed Race
Other/Mixed Pacific Islander
Hawaiian 65251
Samoan
Filipino 19072
Caucasian 24419
0 10000 20000 30000 40000 50000 60000 70000
Number of Arrests

Source: Disproportionate Minority Contact in the Hawai‘i Juvenile Justice System 2000-2010, Final Report, June
2012
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Considering the frequency of juvenile arrests by individuals, rather than by ethnicity, Native
Hawaiians again held the highest ranking of all ethnic groups:

State of Hawai‘i, Individual Youth Arrested by Ethnicity, 2000-2010
(n=56,978)

Unknown 2507
All Others 584
Native American 40
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Source: Disproportionate Minority Contact in the Hawai‘i Juvenile Justice System 2000-2010, Final
Report, June, 2012

The study also found that Native Hawaiian youth disproportionately experienced negative
outcomes at critical decision points in the juvenile justice process:

At the statewide level, Native Hawaiian juveniles experienced disproportionately negative
outcomes at every decision point for status offense arrests and at seven of eight decision
points for law violations. The greatest degree of disproportionality can be seen at the point
of arrest, with a rate of arrest 1.68 times higher than that of whites for law violations and
1.98 times that of whites for status offenses. For status offense arrests, Hawaiian cases
were petitioned at a rate 1.68 times higher than for whites. For law violation arrests,
Hawaiians were diverted at a lower rate than Whites (0.78). . . . In sum, there was no
decision point at which Native Hawaiians clearly fared better than the comparison group
and almost every decision point resulted in disproportionate overrepresentation.”

The study identified some of the factors that contribute to the disproportionate minority contact
and the number of youth in the juvenile justice system including a lack of alternatives for diversion
at the point of arrest, gaps in the continuum of care for youth, inadequate support for families of
arrested youth, a lack of programs for chronic offenders and youths in need of specialized services,
and policies and procedures that are outdated, ineffective, or need to be revisited.

30



The report reached two major conclusions:

First, it is clear from this profile that the majority of adjudicated youth have experienced
some type of hurt or trauma that contributes to behavior that is disruptive or harmful to
themselves or others, and without help in healing these wounds and recovering a stable and
healthy home life, it will be difficult for them to reach their full potential in life and, for
some, to live free and clear of the justice system . . . [U]nless these impacts are addressed
and healing and recovery is achieved, harmful and hurtful (to self as well as others)
behaviors will likely persist regardless of continued involvement in the justice system.

Second, there are important implications of these data for reducing disproportionate
minority contact, particularly among Native Hawaiians who comprise the largest single
ethnic group in the juvenile justice system. In light of the unique challenges and assets
among Native Hawaiian youth . . . addressing family issues is critical to the successful
outcomes of youth. These data also show that building on Hawaiian cultural values that
would support the healing, reconciliation, recovery, restitution, forgiveness, and rebuilding
processes could provide a firm foundation to accomplish that. Bringing in caring role
models, especially male role models for boys, can also begin to address the lack of positive
relationships with paternal guardians. And finally, the high frequency of depression and
other emotional and psychological conditions suggests that culturally appropriate
approaches that are more holistically focused on healing may be necessary to address the
more deeply embedded problems that manifest in delinquent activity.”®

The report ends with a series of recommendations on ways to reduce minority contact with the
juvenile justice system, noting that programs designed to bring about behavioral changes by
facilitating personal health, growth, and development were effective, while programs oriented
towards instilling discipline through regimen or fear are not. The most effective programs are
restorative (restitution, victim-offender mediation), skill building (cognitive-behavioral
techniques, and social, academic, vocational skill building), counseling (group family and
individual counseling and mentoring), and multiple coordinated services (case management, wrap
around services).”’

Some progress has been made in addressing disproportionate minority contact with the juvenile
justice system since Dr. Umemoto’s study was published in 2012, most notably the passage of Act
208, Session Laws of Hawai‘i 2018 which authorizes the Hawai‘i Youth Correctional Center to
create, operate, and maintain the Kawailoa Youth and Family Wellness Center on its 600-acre site
in Kailua, O‘ahu. The new center will provide mental health services and programs, substance
abuse treatment crisis shelters for homeless youth, crisis shelters for victims of human and sex
trafficking, vocational training, family counseling, and other programs to meet the needs of youth
and young adults. This is a good beginning, but more needs to be done, and the Task Force
recommends that the State implement more of the recommendations in Dr. Umemoto’s report.
This is critically important to prevent the at-risk and delinquent youth, and particularly Native
Hawaiian youth, from ending up in the adult criminal justice system.
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C. Create Cultural Courts to Divert Native Hawaiians
Away from the Criminal Justice System

Treatment courts are a sensible, proven, and cost-effective alternative to incarceration.”® Studies
have shown, for example, that drug courts reduce crime, make communities safer, save money,
ensure compliance, combat addiction, and reunite families.

Hawai‘i currently has treatment courts that deal with mental health issues, addiction, and the
problems faced by veterans. The Office of Hawaiian Affairs has been working with the Judiciary
on the creation of a cultural treatment court that would focus on diverting individuals to programs
with a rich Native Hawaiian cultural component. The Task Force strongly supports the creation
of cultural courts in all judicial circuits.

D. Expand In-Prison Cultural and Educational Programs
for Native Hawaiians

There is a limited amount of research on cultural programming for indigenous prisoners, and the
studies that do exist general