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FOREWORD

Act 162, Session Laws of Hawaii 2010, created the Mortgage Foreclosure Task
Force (the “Task Force”) for the purpose of conducting an extensive analysis of all
factors affecting mortgage foreclosures in the state and to recommend appropriate
legislation.

In its first year, the Task Force took on the herculean task of comprehensively
reviewing most all aspects of judicial and nonjudicial foreclosures in the State. The Task
Force divided itself into working groups consisting of representatives of the financial
industry on the one hand and representatives of consumers and borrowers on the other
hand, with a third group made up of representatives from both other groups, to research,
discuss and propose changes to the existing foreclosure laws. This effort resulted in
various recommendations to the Legislature prior to the 2011 Regular Session and many
of these were included in Act 48, Session Laws of Hawaii 2011, which made sweeping
changes to Hawaii's foreclosure laws. One major change that was not part of the
recommendations was the creation of a mandatory dispute resolution program to be used
prior to commencing nonjudicial foreclosures.

In its second year, the Task Force focused on refining the requirements and
procedures specified in Act 48 in an effort to make them practical and fair to various
groups and stakeholders involved in the foreclosure process. In addition, particular
attention was devoted to addressing the statutes and procedures relating to enforcement
and foreclosure by condominium and homeowner associations as part of their internal
governance.

To accomplish these purposes, the Task Force once again divided itself into
working groups, this time along the lines of three distinctly identified issues: substantive
and technical revisions to Act 48; issues relating to condominium and homeowner
associations; and issues relating to the dispute resolution process, including borrower
counseling and loan modification evaluation and processing.

This report and the proposed legislation it contains is the result of the Task Force’s
second year of deliberations. Many issues which at the start were thought to be difficult
to agree upon have been successfully “hammered out” and are in the proposed bill. This
includes an attempt to reach a compromise on the contentious issue involving the
applicability of the unfair and deceptive acts and practices laws with respect to the
various nonjudicial foreclosure statutes and procedures. As is the case with all
compromises, certain members of the Task Force disagreed with the proposed provisions



and their positions and concerns are set forth in the comments attached to this report as
Appendix C.

In conclusion | want to thank the members of the Task Force, all of whom spent
countless hours working to craft a measure that would be, in large part, useable by all. In
doing so, it is clear that each member remained true to their represented group or
constituency but never allowed this to detract from their sincere effort to come up with a
possible solution. | would also like to thank the staff of the Department of Commerce
and Consumer Affairs for their many hours of providing administrative support for the
Task Force. And finally, | would like to thank Charlotte Carter-Yamauchi and Terrence
Lee of the Legislative Reference Bureau for their extraordinary efforts to take the
expressions of the Task Force and turn them into this report and the proposed bill.

Everett S. Kaneshige
Chairperson
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FINAL REPORT OF THE
MORTGAGE FORECLOSURE TASK FORCE
TO THE LEGISLATURE FOR
THE REGULAR SESSION OF 2012

Executive Summary

Act 162, Session Laws of Hawaii 2010 (see Appendix A), established a mortgage
foreclosure task force within the Department of Commerce and Consumer Affairs to undertake a
study to develop both general and specific policies and procedures necessary to improve the
manner in which mortgage foreclosures are conducted in the State.

The Act directed the task force to submit reports of its findings and recommendations,
including any proposed legislation, to the Legislature for the regular sessions of 2011 and 2012.

Pursuant to the Act, the task force was formed in 2010, consisting of seventeen members
representing public and private interests. Stephen H. Levins, representing the Office of
Consumer Protection of the Department of Commerce and Consumer Affairs, served as Chair of
the task force. Marvin S.C. Dang, representing the Hawaii Financial Services Association,
served as Vice-Chair.

The task force held several public meetings over the legislative interim of 2010 to discuss
the various items raised for review under the Act. The task force also created investigative
groups that met apart from the task force but reported their recommendations to the task force at
the public meetings.

Based upon its discussions and actions taken, the task force adopted several
recommendations, including proposed legislation, in its report to the Legislature for the Regular
Session of 2011. The proposed legislation primarily involved the nonjudicial foreclosure process
authorized under part | of chapter 667, Hawaii Revised Statutes. Specifically, the proposed
legislation dealt with the issues of service of notice, conversion to foreclosure by action,
deficiency judgments, notice of pendency of action, and extinguishment of the mortgagor's
interest. The task force also adopted a recommendation that did not involve proposed legislation,
which was related to the issue of statutory bidding thresholds.

Some of the task force's recommendations submitted to the 2011 Legislature were
included in Act 48, Session Laws of Hawaii 2011, a far-reaching mortgage foreclosure reform
measure that, among other things:

(1) Temporarily authorized mortgagors who are occupying, as a primary residence,
real property that is subject to nonjudicial foreclosure to either:

(A) Participate in the mortgage foreclosure dispute resolution program
established under Act 48; or



(B) Convert the nonjudicial foreclosure to a judicial foreclosure;

(2)  Imposed a temporary moratorium on all new nonjudicial foreclosures conducted
under part | of chapter 667, Hawaii Revised Statutes; and

(3)  Specified prohibited conduct and consequences of violations for foreclosing
mortgagees, including making any violation of the mortgage foreclosure law
under chapter 667, Hawaii Revised Statutes, an unfair or deceptive act or practice
subject to enhanced penalties under chapter 480, Hawaii Revised Statutes.

The task force met again over several public meetings during the legislative interim of
2011 to continue its work under Act 162. Everett S. Kaneshige, representing the Department of
Commerce and Consumer Affairs, served as Chair of the task force during this period. Marvin
S.C. Dang, representing the Hawaii Financial Services Association, continued to serve as Vice-
Chair. The focus of the meetings in 2011 was divided among these major issues:

(1) The new mortgage foreclosure provisions of Act 48, Session Laws of Hawaii
2011;

(2)  Matters involving condominium and other homeowner associations, including
association liens and the collection of unpaid assessments; and

(3) Mortgage foreclosure counseling and dispute resolution issues.

Based upon its deliberations on these issues, the task force adopted further recommendations as
set forth in this report to the Legislature for the Regular Session of 2012.

Vi



FINAL REPORT OF THE
MORTGAGE FORECLOSURE TASK FORCE
TO THE LEGISLATURE FOR
THE REGULAR SESSION OF 2012

Act 162, Session Laws of Hawaii 2010

Act 162, Session Laws of Hawaii 2010, established a mortgage foreclosure task force to
undertake a study to develop both general and specific policies and procedures necessary to
improve the manner in which mortgage foreclosures are conducted in the State. The Act listed a
number of issues for the task force to study.

As the rationale for the Act, the Legislature found that the number of mortgage
foreclosures of residential property in the State had reached an alarming level, prompting
numerous legislative proposals during the Regular Session of 2010. The Legislature, however,
concluded that a comprehensive evaluation of Hawaii's mortgage foreclosure laws would be
necessary before meaningful legislation could be enacted that, on balance, addressed the
concerns of both borrowers and lenders, without further overburdening the courts.

The Act placed the mortgage foreclosure task force within the Department of Commerce
and Consumer Affairs for administrative purposes. The Act also required the task force, with the
assistance of the Legislative Reference Bureau, to submit its findings and recommendations,
including any proposed legislation, to the Legislature in a preliminary report for 2011 and a final
report for 2012.

The task force's preliminary report was submitted to the Legislature prior to the Regular
Session of 2011. Some of the recommendations from the preliminary report were included in
Act 48, Session Laws of Hawaii 2011, which instituted sweeping changes to Hawaii's mortgage
foreclosure law.

This report constitutes the task force's final report for 2012.

The Task Force

Pursuant to Act 162, Session Laws of Hawaii 2010, the task force was formed in 2010,
consisting of seventeen members. Eleven of the members were from organizations that were
specifically invited to participate on the task force pursuant to the Act. The remaining six
members were administratively added to the task force to maintain a balanced representation of
interests, as authorized under the Act.?> At its initial public meeting held on July 27, 2010, the

! At its final public meeting of 2011, held on December 14, 2011, the task force approved this report for submission
to the Legislature.

2 Section 2(a) of the Act provides that "[{]he chairperson of the task force shall seek to maintain a balanced
representation of interests and may select additional task force members at the chairperson's discretion."



task force elected Stephen H. Levins as its chairperson and Marvin S.C. Dang as its vice-
chairperson.

Following the Regular Session of 2011, the task force reconvened in a series of public
meetings between August and December of 2011, specifically on August 2, September 14,
October 5, October 26, November 16, November 30, December 5,° and December 14. All public
meetings were held in downtown Honolulu. A quorum of the members was present at each
meeting.* During these meetings, the task force narrowed the scope of the items to be studied,
established a methodology to study those items, and developed recommendations for those items.

The 2011 membership of the task force differed from that of the prior year, reflecting
changes in the representatives for member entities, the loss of one member as a result of the
elimination of the entity represented,” and the addition of new members to maintain a balanced
representation of interests. At its initial public meeting for 2011 held on August 2, the task force
elected Everett S. Kaneshige as its new chairperson.

The eighteen task force members for 2011 are listed below, generally in the order in
which member organizations were listed under Act 162, followed by the additional members that
were administratively added:

(1) Everett S. Kaneshige, task force chairperson, deputy director of the Department of
Commerce and Consumer Affairs;®

(2) Marvin S.C. Dang, task force vice-chairperson, Hawaii Financial Services
Association;

(3) Bruce B. Kim, Department of Commerce and Consumer Affairs, Office of
Consumer Protection;’

(4) Jeff Gilbreath, Hawaiian Community Assets (i.e., the mortgage counseling
organization approved by the United States Department of Housing and Urban
Development);®

(5) Ryker J. Wada, Legal Aid Society of Hawaii;

® The task force on December 5 reconvened its meeting that was recessed on November 30.
* The quorum for this eighteen-member task force appears to be ten members. Since Act 162 itself does not specify
a number for the quorum, the Sunshine Law, specifically, section 92-15, Hawaii Revised Statutes, is invoked, and
section 92-15 provides that:

...a majority of all the members to which the board or commission is entitled shall constitute a

quorum to do business, and the concurrence of a majority of all the members to which the board

of commission is entitled shall be necessary to make any action of the board of commission valid...
® At the public meeting of December 7, 2010, Chair Stephen H. Levins informed the task force that a vacancy
currently existed on the task force because the Hawaii State Bar Association ceased to have a bankruptcy law
section.
® At the public meeting of August 2, 2011, Vice Chair and Acting Chair Marvin S.C. Dang reported to the task force
that he had informed the Legislature at an informational briefing on June 29, 2011, that he had appointed Everett S.
Kaneshige and John Morris as additional members of the task force to maintain a balanced representation of
interests, as authorized under section 2(a) of Act 162, Session Laws of Hawaii 2010.
" Stephen H. Levins, the task force's chairperson in 2010, was replaced by Bruce B. Kim as the executive director of
the Office of Consumer Protection within the Department of Commerce and Consumer Affairs.
® Replaced Michelle Kauhane as the representative from Hawaiian Community Assets.



(6) Kevin Oda, Hawaii Bankers Association;®
(7) Gary Y. Kawamoto, Mortgage Bankers Association of Hawaii;*
(8) Francis P. Hogan, Hawaii Credit Union League;
(9) Jane Sugimura, Hawaii Council of Associations of Apartment Owners;
(10)  Steven Guttman, Hawaii State Bar Association Collection Law Section;
(11)  Julia H. Verbrugge, State of Hawaii Judiciary;
(12) Iris K.1. Catalani, Department of Commerce and Consumer Affairs, Division of
Financial Institutions;**
(13) Lorrin Hirano, Title Guaranty of Hawaii, Inc.;
(14)  John Morris, an attorney representing condominium associations;*?
(15) Joan Takano, Hawaii Government Employees Association;
(16) Steven Tam, AARP Hawaii;
(17) Colin A. Yost, an attorney representing borrower mortgagors in the foreclosure
process; and
(18) George J. Zweibel, an attorney representing borrower mortgagors in the
foreclosure process.

While a number of the task force members represented statewide entities, it should be
noted that only a single member was from any of the neighbor islands, due in large part to the
lack of travel reimbursement for task force members.®® Accordingly, the task force expressed
concerns that the Legislature should give due consideration to ensuring adequate representation
from the neighbor islands on all future task forces and working groups and providing for their
travel expenses.

Scope of Study

The task force in 2010 implicitly narrowed the scope of their study of mortgage
foreclosure by focusing upon the items that section 2 of Act 162, Session Laws of Hawaii 2010,
requires, or mandates, them to study.**

The mandatory items are set forth in sections 2(b), (d)(4) to (6), and (e) of the Act. These
subsections and subparagraphs of section 2 require the task force to perform certain specified
tasks. The following is the relevant text of section 2 of the Act that forms the focus of the task
force's review:

° Replaced Neal Okabayashi as the representative from Hawaii Bankers Association.

19 Replaced Linda Nakamura as the representative from Mortgage Bankers Association of Hawaii.

! Replaced D.B. Griffin as the Commissioner of Financial Institutions within the Department of Commerce and
Consumer Affairs.

12 See Footnote 6.

13 Section 2(f) of Act 162, Session Laws of Hawaii 2010, in creating the task force, specifically provided that task
force members serve without compensation or reimbursement for expenses.

In the text of the Act, these mandatory items are signaled by the phrases “shall consider," "shall analyze," "shall
comment on," "shall seek," and "shall propose." In contrast to the mandatory items are the discretionary items, or
items that the task force may study. The discretionary items are signaled by the phrases "may take into account,"”
"may consider and recommend," and "may propose."


https://study.14
https://members.13

[(2)] (b) The mortgage foreclosure task force shall undertake a study to
develop both general and specific policies and procedures necessary to improve
the manner in which mortgage foreclosures are conducted in the state. In
particular, the task force shall consider the following areas for possible
improvements:

1) The adequacy of notice given to mortgagors of available mortgage
counseling programs and the optimal timing for such notification
and counseling;

(2)  The availability of loan documentation to mortgagors from
mortgagees prior to and during the foreclosure process;

3) The establishment of statutory bidding thresholds for properties
sold via foreclosure;

(4)  The statutory timeline for power-of-sale foreclosures;

5) Further regulation of distressed property consultants; and

(6) Revisions to part 1l of chapter 667, Hawaii Revised Statutes, to
make it a viable vehicle for power-of-sale foreclosures.

() The mortgage foreclosure task force shall analyze the effectiveness
and any defects of the foreclosure procedures currently set in statute for both
judicial and power-of-sale foreclosures. In this analysis, the task force:

4 Shall comment on the extent to which the existing law does or does
not comply with state and federal constitutional due process
guarantees;

(5) Shall comment on any effect proposed legislative changes will
have on borrowers who are current on their mortgage loans; and

(6) Shall seek to maintain and not erode existing consumer
protections.

(e) The mortgage foreclosure task force shall comment on the
feasibility of establishing a state entity or administrator to focus on addressing
the concerns of mortgagors, disseminating information, and otherwise engaging
in consumer education. The task force shall propose funding mechanisms to
enable the operation of this entity.

Based upon the agenda for the September 22, 2010, public meeting, the task force
appeared to have interpreted section 2 of Act 162 to require them to consider possible changes to
Hawaii law concerning eight items. These eight items, cross-referenced to the relevant
subsections and subparagraphs of section 2 of the Act, are listed below as follows:

(1)
(2)
(3)
(4)
(5)
(6)

The adequacy of notice to mortgagors, section 2(b)(1);

The availability of loan documentation, section 2(b)(2);

The establishment of statutory bidding thresholds, section 2(b)(3);

The statutory timeline for power-of-sale foreclosures, section 2(b)(4);

Further regulation of distressed property consultants, section 2(b)(5);

Possible revisions to part Il of chapter 667 of the Hawaii Revised Statutes, section

2(b)(6);



@) The effectiveness and any defects of the foreclosure procedures currently set in
statute for both judicial and power of sale foreclosures, section 2(d) first sentence;
and

(8) The feasibility of establishing a state entity or administrator to focus on
addressing the concerns of mortgagors, disseminating information, and otherwise
engaging in consumer education, and proposing a funding mechanism to enable
the operation of this entity, section 2(e).

Apparently, a ninth item was added later at the October 18, 2010, public meeting through
a draft of a set of motions prepared and distributed by the lender investigative group (to be
discussed later). This ninth item is the first sentence of section 2(b):

9) Developing both general and specific policies and procedures necessary to
improve the manner in which mortgage foreclosures are conducted in the State,
section 2(b) first sentence.

The mandatory items relate primarily to parts | and Il of chapter 667, Hawaii Revised
Statutes, on mortgage foreclosures. Part | of chapter 667 authorizes both foreclosure by action
(or, the judicial foreclosure process), which has been in the statutes since at least 1859, and
foreclosure by power of sale (or, the "old" nonjudicial foreclosure process), which has been in
statutes since at least 1874. Specifically, foreclosure by action comprises sections 667-1 through
667-4, while foreclosure by power of sale comprises sections 667-5 through 667-10. Part Il of
chapter 667, on the other hand, authorizes the alternate power of sale foreclosure process (or, the
"new" nonjudicial foreclosure process), which has been in the statutes since 1998 and comprises
sections 667-21 through 667-42.

Act 48, Session Laws of Hawaii 2011

As mentioned previously, some of the task force recommendations submitted to the 2011
Legislature were included in Act 48, Session Laws of Hawaii 2011. Act 48 was a far-reaching
mortgage foreclosure reform measure that, among other things:

(1) Temporarily authorized mortgagors who are occupying, as a primary residence,
real property that is subject to nonjudicial foreclosure to either:

(A) Participate in the mortgage foreclosure dispute resolution program
established under Act 48; or
(B) Convert the nonjudicial foreclosure to a judicial foreclosure;

(2) Imposed a temporary moratorium on all new nonjudicial foreclosures conducted
under part | of chapter 667, Hawaii Revised Statutes; and

(3)  Specified prohibited conduct and consequences of violations for foreclosing
mortgagees, including making any violation of the mortgage foreclosure law
under chapter 667, Hawaii Revised Statutes, an unfair or deceptive act or practice
subject to enhanced penalties under chapter 480, Hawaii Revised Statutes.



During the legislative interim of 2011, the task force shifted its focus towards addressing
issues raised by Act 48, as described in the Methodology section below. These issues notably
included section 667-60, Hawaii Revised Statutes, which deems any foreclosing mortgagee who
violates the mortgage foreclosure law under chapter 667 to have committed an unfair or
deceptive act or practice under section 480-2, Hawaii Revised Statutes. This provision has
generated much discussion. For borrowers, section 667-60 is viewed as one of the most
important provisions of Act 48, providing a strong deterrent to violations of Hawaii's mortgage
foreclosure law and a meaningful remedy if violations do occur. On the other hand, there has
been considerable concern expressed that the risk of incurring significant penalties™ for even
"minor" violations of chapter 667 would prompt lenders to conduct foreclosures judicially rather
than non-judicially. In turn, this raised questions about the potential impact of Act 48 on the
courts, should a majority of all foreclosures be instituted judicially.

Along these lines, the task force at its public meetings in 2011 received regular updates
from the Judiciary on the number of judicial foreclosure complaints filed statewide since the
passage of Act 48 on May 5, 2011, in comparison with the number of filings for the same months
in the previous year.

Number of judicial foreclosure complaints filed in all Hawaii circuit courts

2010 2011
May 120 141
June 110 209
July 133 205
August 114 321
September 107 336
October 108 363
November 112 390

*Based on the Judiciary's reported data as of December 12, 2011

In addition, there have been eight petitions filed statewide to convert nonjudicial foreclosures to
judicial foreclosures since Act 48 was signed into law in May 2011,'® based on the Judiciary's
reported data as of December 12, 2011.

There were also concerns raised about the potential effect of Act 48 on the ability of title
insurers and buyers of foreclosure properties to rely on public records to evaluate the title to
property purchased from a foreclosure. Title searchers review the documents recorded in the
Bureau of Conveyances and in the Office of the Assistant Registrar of the Land Court and the
exhibits attached to the affidavits of nonjudicial foreclosure provided by the foreclosing
mortgagee. Prior to Act 48, nearly all the steps required by chapter 667 could be verified by
reviewing these records.

> The imposition of fines for every day that a violation is found under section 480-3.1; voiding of the contract or
agreement pursuant to section 480-12; and treble damages and reasonable attorneys' fees and costs for the claimant
in a civil suit brought under section 480-13.

16 See sections 667-53, 667-54, and 667-55, Hawaii Revised Statutes.




However, by making any violation of chapter 667 an unfair or deceptive act or practice
under section 480-2, Act 48 substantially increased the situations under which a foreclosure sale
could be voidable under section 480-12. These situations include matters that cannot be
independently verified by a review of the public record or by a statement given by the
foreclosing mortgagee. Hence, some stakeholders have cautioned that title insurers could
encounter difficulties in verifying the compliance of foreclosures with the requirements of Act
48 and, consequently, would need to issue title insurance policies that exclude coverage for the
risk of a legal challenge to the foreclosure sale property for unverifiable violations.

Methodology

In 2010, the task force created three investigative groups to study the items presented in
Act 162, Session Laws of Hawaii 2010. At the public meetings, the task force defined the
investigative groups' scopes of investigation and limited their memberships to constitute less
than a quorum. Specifically:

1) The borrower investigative group was created to discuss borrower concerns;

(2)  The lender investigative group was created to discuss lender concerns; and

3) Investigative group #3 was created to explore possible points of consensus
between the borrower investigative group and the lender investigative group and
was comprised primarily of members who were representatives from the other
two groups.

The investigative groups met apart from the task force and from each other, but
subsequently reported their recommendations to the task force as a whole at the public
meetings."’

In 2011, the task force again created three investigative groups each with memberships
constituting less than a quorum, albeit with new scopes of investigation largely geared toward
addressing the mortgage foreclosure provisions established by Act 48, Session Laws of Hawaii
2011. Specifically,

7 Under the Sunshine Law, boards are authorized to create investigative groups that meet "outside the realm of a
public meeting,” section 1, Act 267, Session Laws of Hawaii 1996, which established section 92-2.5, Hawaii
Revised Statutes, on permitted interactions of board members. In particular, section 92-2.5(b)(1) provides that:
(b) Two or more members of a board, but less than the number of members which
would constitute a quorum for the board, may be assigned to:
(1) Investigate a matter relating to the official business of their board; provided that:
(A)  The scope of the investigation and the scope of each member's authority are
defined at a meeting of the board;
(B)  All resulting findings and recommendations are presented to the board at a
meeting of the board; and
(C) Deliberation and decisionmaking on the matter investigated, if any, occurs
only at a duly noticed meeting of the board held subsequent to the meeting at
which the findings and recommendations of the investigation were presented
to the board; or
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(1) Group #1 was created to make recommendations to clarify and improve Act 48,
excluding mortgage foreclosure counseling and dispute resolution issues, and
consisted of the following members:

(A)  Iris K.I. Catalani;
(B)  Marvin S.C. Dang;
(C)  Steven Guttman;
(D)  Lorrin Hirano;

(E)  Francis P. Hogan;
(F) Bruce B. Kim;

(G)  Kevin Oda;

(H)  Colin A. Yost; and
()] George J. Zweibel

(2)  Group #2 was created to discuss mortgage foreclosure issues relating to
condominiums and other homeowner associations, including association liens and
the collection of unpaid assessments, and consisted of the following members:

(A)  Francis P. Hogan;
(B)  Everett S. Kaneshige;
(C)  Bruce B. Kim;

(D)  John Morris; and

(E)  Jane Sugimura

(3)  Group #3 was created to deal with mortgage foreclosure counseling and dispute
resolution matters and consisted of the following members:

(A)  Jeff Gilbreath;

(B)  Everett S. Kaneshige;
(C)  Gary Y. Kawamoto;
(D)  Bruce B. Kim;

(E)  John Morris;

(F) Joan Takano;

(G)  Steven Tam;

(H)  Julia H. Verbrugge; and
n Ryker J. Wada

As in 2010, these investigative groups met separately but subsequently reported their
recommendations to the task force as a whole at the public meetings.
Developing Recommendations to the Legislature

As stated previously, Act 162, Session Laws of Hawaii 2010, directed the task force to
submit findings and recommendations, including any proposed legislation, to the Legislature.



Pursuant to this mandate, the task force in 2011 focused upon developing recommendations to
the Legislature with a particular focus on issues raised under Act 48, Session Laws of Hawaii
2011.

At the September 14, 2011, public meeting, the task force agreed to develop its
recommendations to the Legislature in two general stages. At the first stage, the task force
would receive preliminary recommendations from the three investigative groups and vote on
whether to send the recommendations to the Legislative Reference Bureau for initial drafting and
further consideration by the task force. Votes during this stage did not indicate any decision of
the task force other than to send preliminary recommendations to the Legislative Reference
Bureau. The intent of this approach was to allow the preliminary recommendations of the
investigative groups to be prepared and drafted without waiting for the task force to give final
approval of the recommendations.

At the second stage of developing recommendations to the Legislature, the task force
conducted final votes on the preliminary recommendations, as presented in proposed legislation
prepared by the Legislative Reference Bureau. The first bill draft prepared by the Bureau was
distributed at the November 16, 2011, public meeting and included all of the recommendations
from each investigative group that had been forwarded to the Bureau for drafting as of that date.
Further recommendations from Group #3 were presented at the November 16 meeting and
forwarded to the Bureau for drafting; these recommendations were included in a subsequent bill
draft prepared by the Bureau and distributed at the November 30, 2011, public meeting. This
later draft was used by the task force to vote on final recommendations at the November 30 and
December 5 public meetings.

Hence, the preliminary substantive recommendations compiled from the three
investigative groups, as presented in the bill draft prepared by the Legislative Reference Bureau
and distributed at the November 30, 2011, public meeting for final voting by the task force, were
as follows (all citations refer to the Hawaii Revised Statutes unless otherwise indicated):

Group #1 Recommendations

(1) Amend chapter 667, the mortgage foreclosure law, to:
a.  Consolidate all definitions within the chapter into a single statutory section;
b.  Amend the definitions for:
i. "Approved budget and credit counselor,
counselors;
ii. "Approved housing counselor,” to refer to "Hawaii-based" counselors
listed on the website of the United States Department of Housing and
Urban Development; and
iii. "Served," to exclude any return or affidavit of service requirements of the
service of process or service of summons procedures cited in that
definition; and
c.  Repeal the definition of "foreclosing mortgagee."
(2) Amend section 454M-10, on penalties for violations of the mortgage servicers law
under chapter 454M, to:

to refer to "Hawaii-based"



3)

(4)

()

(6)

a.  Repeal the minimum administrative fine amount of $1,000 established by Act
48, Session Laws of Hawaii 2011, for violations of the mortgage servicers
law; and

b.  Clarify that the fine amounts to be deposited into the Mortgage Foreclosure
Dispute Resolution Special Fund shall be $1,000 of the aggregate amount of
fines arising from a single violation;

Amend section 607-5, on the schedule of circuit court costs and fees, to reference

the fee for petitions to convert nonjudicial foreclosures of residential property into

judicial proceedings under section 667-53 and the deposit of these fees into the

Mortgage Foreclosure Dispute Resolution Special Fund;

Amend the foreclosure by action and foreclosure by power of sale processes under

part | of chapter 667 as follows:

a.  Amend section 667-5 to:

i. Amend the geographical publication requirements for the notice of intent
to foreclose by requiring publication in a daily newspaper of general
circulation in the division of the district court in which the mortgaged
property lies; and

ii. Provide that the mortgagee's filing of a copy of the notice of sale and the
mortgagee's affidavit with the Bureau of Conveyances shall occur no
earlier than ten days after the public sale of the mortgaged property;

b.  Amend section 667-10 to specify that the distribution of surplus proceeds to
the owner of the mortgaged property shall be made after the proceeds have
been distributed pursuant to section 667-3;

Amend the alternate power of sale foreclosure process under part Il of chapter 667

as follows:

a.  Amend section 667-27, on public notice of public sale, to:

i. Eliminate the opening bid estimate as a required item in the public notice;
and

ii. Amend the geographical publication requirements for public notices by
requiring publication in a daily newspaper of general circulation in the
division of the district court in which the mortgaged property lies;

b.  Amend section 667-28 to require notice of the postponement or cancellation
of a public sale to be provided to any person entitled to receive the notice of
default under section 667-22;

c. Amend section 667-33 to require the foreclosing mortgagee's filing of the
affidavit after public sale under section 667-32 and the conveyance document
to be recorded at least ten days after the public sale;

d.  Amend section 667-37 to:

i. Remove "borrowers™ from the list of parties that can institute a judicial
foreclosure of mortgaged property;

ii. Require judicial foreclosure actions to be filed before the public sale of the
property; and

iii. Require the power of sale foreclosure process to be stayed during the
pendency of a circuit court foreclosure action;

Amend section 667-53(a)(6), to change the fee for filing a petition to convert a

nonjudicial foreclosure of residential property into a judicial foreclosure, to a firm
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$250, all of which shall be deposited into the mortgage foreclosure dispute

resolution special fund,;

(7) Amend section 667-57(a) to include nonjudicial foreclosures under part Il of
chapter 667 among the types of junior lienholder nonjudicial foreclosures that may

not be initiated or continued until the conclusion of a foreclosure initiated by a

foreclosing mortgagee;

(8) Amend section 667-58, on notices made pursuant to chapter 667, to provide that:

a.  Attorneys for a mortgage servicer, foreclosing mortgagee, or lender shall not
be required to be included in any affiliate statement of a foreclosing
mortgagee or lender;

b.  Any notice or other correspondence made by the attorney for the foreclosing
mortgagee or lender shall not be required to reference any affiliate statement
made by the foreclosing mortgagee or lender; and

c.  Any notice or other correspondence made by the attorney for a mortgage
servicer shall reference the appropriate affiliate statement of the foreclosing
mortgagee or lender authorizing the mortgage servicer to act;

(9) Amend the mortgage foreclosure dispute resolution provisions under part V of
chapter 667 as follows:

a.  Amend section 667-82(a) to clarify that failure by the mortgagee and the
owner-occupant to reach an agreement shall not constitute failure to comply
with the requirements of the mortgage foreclosure dispute resolution program;

b. Amend section 667-85 to repeal the provision that provides immunity to a
neutral who facilitates a dispute resolution from being: a necessary party to;
called as a witness in; or compelled to produce documents in any proceeding
that arises from or relates to the mortgage foreclosure dispute resolution
program.

Group #2 Recommendations

(1) Amend chapter 667 by adding a new part to establish an alternate power of sale
process specifically for condominium and other homeowner associations and
modeled after the process set forth in part Il of chapter 667, as amended by the
recommendations of the task force;

(2) Amend chapter 421J, on planned community associations, to provide these
associations with the same options as condominium associations with regard to
association liens for assessments and the collection of unpaid assessments from
tenants or rental agents;

(3) Amend section 514B-146,"® on condominium association liens for assessments, to:
a.  Place time limits on these liens;

b.  Specify that in foreclosures of these liens, the obligation of the unit owner to
pay a reasonable rental for the unit may arise as provided by law, and that the
rent owed may be collected from the unit owner or any tenant of the unit; and

c. Authorize the association, if foreclosing on the lien, to request that its
managing agent be appointed as receiver to collect rent from the tenant;

18 Corresponding amendments were also made to parallel provisions in section 514A-90 in later bill drafts.
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(4)

Q)

(6)

(7)

1)

)

(3)
(4)
()

Amend sections 667-5.5, 667-21.5, 667-78(a), and 667-79(a) to provide
condominium and other homeowner associations with notice of an owner-
occupant's decision to participate in the mortgage foreclosure dispute resolution
program. Conforming amendments are proposed for section 667-83(a) to provide
that for a stay of association foreclosure proceedings following a dispute resolution
case opening to be valid, the aforementioned notifications must have been made;
Amend section 667-57(b) to allow condominium and other homeowner associations
to proceed with a nonjudicial foreclosure notwithstanding a stay of foreclosure
proceedings arising from a dispute resolution case opening, if the association has
not been notified of the foreclosure action by the foreclosing mortgagee or of the
dispute resolution case opening;

Amend section 667-53(b) to exempt planned community associations organized
under chapter 421J from the process allowing owner-occupants to convert
nonjudicial foreclosures of residential property into judicial foreclosures; and
Amend section 667-71(b) to exempt planned community associations organized
under chapter 421J from the requirements of the mortgage foreclosure dispute
resolution program in part V of chapter 667.

Group #3 Recommendations

Amend section 667-73(c) to authorize the Department of Commerce and Consumer
Affairs to contract with approved housing counselors and approved budget and
credit counselors for purposes of the mortgage foreclosure dispute resolution
program under part V of chapter 667;

Amend section 667-78(a) to provide owner-occupants with the option of
completing the mortgage foreclosure dispute resolution program election form on a
website maintained by the Department of Commerce and Consumer Affairs;

Amend section 667-79(a) to provide more time for scheduling dispute resolution
sessions;

Amend section 667-80(e) to require the consideration of various workout options
and the owner-occupant's circumstances during the dispute resolution process; and
Amend section 667-81 to eliminate the role of the neutral foreclosure dispute
resolution specialist in the handling of settlement documents memorializing an
agreement resulting from the mortgage foreclosure dispute resolution process.

Subsequent to the distribution of the bill draft at the November 30 public meeting,
numerous revisions and additions were proposed by the investigative groups and individual task
force members at the public meetings held on November 30, December 5,'° and December 14.
These additional preliminary recommendations were as follows (all citations refer to the Hawaii
Revised Statutes unless otherwise indicated):

(1)

Amend section 45(4) of Act 48, Session Laws of Hawaii 2011, to make permanent
the process under sections 667-53, 667-54, and 667-55 for converting nonjudicial
foreclosures of residential property into judicial foreclosures;

19 See Footnote 3.
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(2)

©)

(4)

(5)

(6)

(7)

Amend the mortgage foreclosure dispute resolution program under part V of

chapter 667 as follows:

a.  Amend section 45(2) of Act 48, Session Laws of Hawaii 2011, to make the
dispute resolution program permanent;

b.  Amend section 667-80(c)(1) to require mortgagees to provide the mortgagor
and the Department of Commerce and Consumer Affairs copies of pooling
and servicing agreements prior to the first day of a dispute resolution session
conducted under part V of chapter 667; and

c.  Amend section 667-87(c) to: repeal the requirement that the actual settlement
document memorializing an agreement resulting from the dispute resolution
process be filed or recorded with the land court or the bureau of conveyances;
and provide instead that the closing report of the neutral dispute resolution
specialist be filed or recorded, with regard to the release of a stay of
nonjudicial foreclosure proceedings pending dispute resolution pursuant to
section 667-83;

Amend section 667-60, concerning foreclosing mortgagees who violate chapter 667

being deemed to have committed an unfair or deceptive act or practice under

section 480-2, to alternatively:

a.  Repeal the section outright;

b.  Amend the section to specify the types of violations under chapter 667 for
which contracts or agreements would be void pursuant to section 480-12; or

c. Amend the section to specify the types of violations under chapter 667 that
constitute unfair or deceptive acts or practices; specify violations for which a
foreclosure sale may be voided under section 480-12; and allow actions to
void a foreclosure sale to be filed up to six months after an affidavit of the sale
IS recorded;

Amend section 667-56, on prohibited practices for mortgagees, as follows:

a.  Amend paragraph (4) to provide that the bar against delaying the delivery of
the recorded, conformed copy of the conveyance document to a bona fide
purchaser who purchases in good faith in a public sale applies to delays of
more than sixty days, rather than more than forty-five days, after the
completion of the public sale; and

b.  Amend paragraph (5) to provide that the bar against completing nonjudicial
foreclosure proceedings during certain short sale escrows with a bona fide
purchaser applies when the short sale offer is at least ten percent, rather than
five percent, greater than the public sale price;

Amend section 667-59 to provide that a foreclosing mortgagee shall only be bound

by agreements, obligations, representations, or inducements made in writing to a

mortgagor on its behalf by its agents;

Support allowing mortgagees to continue to have the option to initiate nonjudicial

foreclosure actions under section 667-5 of part | of chapter 667 when the

moratorium on nonjudicial foreclosures under that part expires on July 1, 2012,

pursuant to section 40 of Act 48, Session Laws of Hawaii 2011;

Amend sections 514A-90(a) and 514B-146(a), on condominium liens for

assessments, and the corresponding new section added to chapter 421J for planned
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(8)

©9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

7)

community associations in the bill draft, to prohibit association liens for
assessments arising solely from fines, penalties, or late fees;

Create a new statutory section specifying prohibited conduct for condominium and
other homeowner associations exercising the alternate power of sale foreclosure
process established in the bill draft for these associations;

Amend section 667-41, on public information requirements for persons intending to
use the power of sale foreclosure process under part Il of chapter 667, to provide
specific language for a public information notice explaining the foreclosure process;
Amend section 667-55(a), to clarify a portion of the required statement in
foreclosure notices (which statement relates to conversions to judicial foreclosures)
regarding the ability of a foreclosing lender to pursue a deficiency judgment against
the mortgagor;

Amend section 667-15(2) and (3), and section 667-25(b)(2) and (3), on the location
of public sales of mortgaged property under part | and part Il of chapter 667,
respectively, to replace references to the eastern and western portions of Hawaii
County with references to the districts of that county;

Amend the geographical publication requirements in sections 667-5(a)(1)(B)
(foreclosure notices under part | of chapter 667) and 667-27(d) (public notice of
public sale under the nonjudicial foreclosure process in part Il of chapter 667) by
requiring publication within the real property tax zone in which the property is
located, as shown on the applicable county real property tax maps kept by each
respective county's real property tax assessment division, except for the county of
Kalawao;

Amend sections 667-24, 667-57(a), and 667-81(c) to replace references to
"settlement document” with generic references to an "agreement to resolve the
nonjudicial foreclosure™ or "agreement;"

Make further amendments to the definition of "serve" in chapter 667 to limit its
application to foreclosure notices;

Amend sections 667-6(a); 667-14; 667-63(a)(1); 667-79(c); 667-81(b), (c), and (d);
and 667-83(a) to eliminate superfluous references to filings and recordations of
documents with the assistant registrar of the land court or the bureau of
conveyances, as they are already referenced in the definition of "record" in chapter
667;

Amend sections 667-22(a)(3) (foreclosure notices under part Il of chapter 667),
667-54 (required contents of petitions to convert to judicial foreclosure), and 667-
75(b)(2) (notice of availability of dispute resolution in foreclosure notices) to make
uniform references to a property's "certificate of title or transfer certificate of title
number if registered in the land court;" and

Amend section 667-32(b)(3), to amend the suggested language for an affidavit
signed by the foreclosing mortgagee after a public sale is held under part Il of
chapter 667, to include the property's certificate of title, or transfer certificate of title
number if registered with the land court, as part of the legal description of the
property attached to the affidavit.
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Recommendations to the Legislature

As noted previously, over the course of several public meetings, the task force took a
final vote on all of the foregoing preliminary recommendations. The specific votes of task force
members on proposals are detailed in the meeting minutes.?

Not all of the preliminary recommendations were approved. Rather, the final
recommendations adopted by the task force are the proposals that a majority of the task force
could agree upon. Because the recommendations do not completely reflect the full range of
views and opinions of the task force members on each proposal considered, readers are urged to
review the individual comments of the task force members attached to this report as Appendix C.

It should also be noted that in formulating recommendations, the task force considered
every item it was required to review under Act 162, Session Laws of Hawaii 2010. In particular,
the task force notes that it defers to the prior recommendation of another state task force with
regard to commenting "on the feasibility of establishing a state entity or administrator to focus on
addressing the concerns of mortgagors, disseminating information, and otherwise engaging in
consumer education,” including funding proposals for this entity.”> The final report of the
Hawaii state asset building and financial education task force? recommends the creation of "a
position or office at the State level that would act as a ‘clearinghouse’ of financial education
programs and services across the state of Hawaii."® The mortgage foreclosure task force
believes that this recommendation, together with the other proposals of the asset building and
financial education task force to improve financial literacy in Hawaii, provides a roadmap for
achieving the related goal of promoting consumer education and support in relation to mortgage
foreclosures.

The final recommendations adopted by the task force, as presented in this report to the
Legislature for the Regular Session of 2012, are set forth below in the form of proposed
legislation with annotations. A version of the recommendations in standard legislative bill format
is attached to this report as Appendix B. Highlights of these recommendations include amending
section 667-60, Hawaii Revised Statutes, which makes any violation of the mortgage foreclosure
law under chapter 667 an unfair or deceptive act or practice subject to enhanced penalties under
chapter 480, Hawaii Revised Statutes. After extensive discussion, the task force adopted an
amendment to specify the types of violations under chapter 667 that constitute unfair or
deceptive acts or practices; specify violations for which a foreclosure sale may be voided under
section 480-12; and allow actions to void a foreclosure sale to be filed up to six months after an
affidavit of the sale is recorded. In addition, the task force adopted a range of other
recommendations to improve the way mortgage foreclosures are conducted in Hawaii, including
proposals to:

20 The minutes for the meetings of the task force are available online at: http://hawaii.gov/dcca/mftf.

21 As required by section 2(e) of Act 162, Session Laws of Hawaii 2010.

22 Established by Senate Concurrent Resolution 92 and Senate Resolution 52, 2008.

% page 14 of the January 2010 final report of the Hawaii State Asset Building and Financial Education Task Force.
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1)

)

3)

(4)

()

(6)

(7)

Make permanent the process under Act 48 for converting nonjudicial foreclosures
of residential property into judicial foreclosures;

Address practical challenges in the operation of the mortgage foreclosure dispute
resolution program;

Establish an alternate power of sale foreclosure process specifically for
condominium and other homeowner associations;

Provide planned community associations organized under chapter 421J, Hawaii
Revised Statutes, with the same options as condominium associations with regard
to association liens for assessments and the collection of unpaid assessments from
tenants or rental agents;

Place time limits on condominium and other homeowner association liens for
assessments, and prohibit such liens arising solely from fines, penalties, or late
fees;

Provide specific language explaining the foreclosure process for the public
information notice that must be distributed by persons intending to use the power
of sale foreclosure process under part Il of chapter 667, Hawaii Revised Statutes;
and

Clarify, improve, and correct errors in the provisions of Act 48, Session Laws of
Hawaii 2011.

Finally, additional conforming changes are recommended for consistency and clarity.

Final Recommendations

COMMENT 1

The following is a suggested preamble for proposed legislation setting forth the final
recommendations of the task force.

PART I

SECTION 1. The legislature finds that Act 162, Session

Laws of Hawaii 2010, established a mortgage foreclosure task

force to develop policies and procedures to improve the way

mortgage foreclosures are conducted in the State. Act 162

required the task force to submit its findings and
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recommendations, including any proposed legislation, to the
legislature for the regular sessions of 2011 and 2012.

The task force held several public meetings over the
legislative interim of 2010 to discuss the various items for
review raised under Act 162. Based upon these discussions, the
task force adopted recommendations, including proposed
legislation, in its report to the legislature for the regular
session of 2011. Some of the task force's recommendations were
included in Act 48, Session Laws of Hawaii 2011, a far-reaching
mortgage foreclosure reform measure that, among other things:

(1) Temporarily authorized mortgagors who are occupying,

as a primary residence, real property that is subject
to nonjudicial foreclosure to either:
(A) Participate in the mortgage foreclosure dispute

resolution program established under Act 48; or

(B) Convert the nonjudicial foreclosure to a judicial
foreclosure;
(2) Imposed a temporary moratorium on all new nonjudicial

foreclosures conducted under part I of chapter 667,
Hawaii Revised Statutes; and
(3) Specified prohibited conduct and consequences of
violations for foreclosing mortgagees, including
making any violation of the mortgage foreclosure law
under chapter 667, Hawaii Revised Statutes, an unfair
or deceptive act or practice subject to the enhanced
penalties under chapter 480, Hawaii Revised Statutes.
The task force met again over several public meetings
during the legislative interim of 2011 to continue its work
under Act 162. The focus of these meetings was divided among
these major issues:
(1) The new mortgage foreclosure provisions of Act 48,

Session Laws of Hawaii 2011;
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(2) Matters involving condominium and other homeowner
associations, including association liens and the
collection of unpaid assessments; and

(3) Mortgage foreclosure counseling and dispute resolution
issues.

Based upon its deliberations on these issues, the task force
adopted further recommendations in its report to the legislature
for the regular session of 2012.

The purpose of this Act is to implement the recommendations

of the mortgage foreclosure task force submitted to the

legislature for the regular session of 2012.

COMMENT 2

The task force recommends adding two new sections to chapter 421J, on planned
community associations, to provide these associations with the same options as
condominium associations with regard to association liens for assessments (modeled after
sections 514A-90 and 514B-146) and the collection of unpaid assessments from tenants or
rental agents (modeled after sections 514A-90.5 and 514B-145).
PART II
SECTION 2. Chapter 421J, Hawaii Revised Statutes, is

amended by adding two new sections to be appropriately

designated and to read as follows:

"§421J-A Association fiscal matters; lien for assessments.

(a) All sums assessed by the association but unpaid for the

share of the assessments chargeable to any unit shall constitute

a lien on the unit with priority over all other liens, except:

(1) Liens for taxes and assessments lawfully imposed by

governmental authority against the unit;

(2) All sums unpaid on any mortgage of record that was

recorded prior to the recordation of a notice of a

lien by the association and any costs and expenses,

including attorneys' fees, provided in such mortgages;

and
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(3) Liens of a condominium association that are secured by

the unit;

provided that a lien recorded by the association shall expire

two years from the date of recordation; and provided further

that no lien may be imposed by the association against any unit

for any assessments arising solely from fines, penalties, or

late fees.

The lien of the association may be foreclosed by action or

by nonjudicial or power of sale foreclosure procedures set forth

in chapter 667, by the managing agent or board, acting on behalf

of the association. In any such foreclosure, the unit owner

shall be required to pay a reasonable rental for the unit, if so

provided in the association documents or the law, and the

plaintiff in the foreclosure shall be entitled to the

appointment of a receiver to collect the rental owed by the unit

owner or any tenant of the unit. If the association is the

plaintiff, it may request that its managing agent be appointed

as receiver to collect the rent from the tenant. The managing

agent or board, acting on behalf of the association, unless

prohibited by the declaration, may bid on the unit at

foreclosure sale and acquire and hold, lease, mortgage, and

convey the unit. Action to recover a money judgment for unpaid

assessments shall be maintainable without foreclosing or waiving

the lien securing the unpaid assessments owed.

(b) Except as provided in subsection (e), when the

mortgagee of a mortgage of record or other purchaser of a unit

obtains title to the unit as a result of foreclosure of the

mortgage, the acquirer of title and the acquirer's successors

and assigns shall not be liable for the share of the assessments

by the association chargeable to the unit that became due prior

to the acquisition of title to the unit by the acquirer. The

unpaid share of assessments shall be deemed to be assessments
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collectible from all of the unit owners, including the acquirer

and the acquirer's successors and assigns. The mortgagee of

record or other purchaser of the unit shall be deemed to acquire

title and shall be required to pay the unit's share of

assessments beginning:

(1) Thirty-six days after the order confirming the sale to

the purchaser has been filed with the court;

(2) Sixty days after the hearing at which the court grants

the motion to confirm the sale to the purchaser;

(3) Thirty days after the public sale in a nonjudicial

power of sale foreclosure conducted pursuant to

chapter 667; or

(4) Upon the recording of the instrument of conveyance;

whichever occurs first; provided that the mortgagee of record or

other purchaser of the unit shall not be deemed to acquire title

under paragraph (1), (2), or (3), if transfer of title is

delayed past the thirty-six days specified in paragraph (1), the

sixty days specified in paragraph (2), or the thirty days

specified in paragraph (3), when a person who appears at the

hearing on the motion or a party to the foreclosure action

requests reconsideration of the motion or order to confirm sale,

objects to the form of the proposed order to confirm sale,

appeals the decision of the court to grant the motion to confirm

sale, or the debtor or mortgagor declares bankruptcy or is

involuntarily placed into bankruptcy. In any such case, the

mortgagee of record or other purchaser of the unit shall be

deemed to acquire title upon recordation of the instrument of

conveyance.

(c) Except as provided in section 667-B(c), no unit owner

shall withhold any assessment claimed by the association. A

unit owner who disputes the amount of an assessment may request

a written statement clearly indicating:
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(1) The amount of regular and special assessments included

in the assessment, including the due date of each

amount claimed;

(2) The amount of any penalty, late fee, lien filing fee,

and any other charge included in the assessment;

(3) The amount of attorneys' fees and costs, if any,

included in the assessment;

(4) That under Hawaii law, a unit owner has no right to

withhold assessments for any reason;

(5) That a unit owner has a right to demand mediation or

arbitration to resolve disputes about the amount or

validity of an association's assessment; provided that

the unit owner immediately pays the assessment in full

and keeps assessments current; and

(6) That payment in full of the assessment does not

prevent the unit owner from contesting the assessment

or receiving a refund of amounts not owed.

Nothing in this section shall limit the rights of a unit owner

to the protection of all fair debt collection procedures

mandated under federal and state law.

(d) A unit owner who pays an association the full amount

claimed by the association may file in small claims court or

require the association to mediate to resolve any disputes

concerning the amount or wvalidity of the association's claim.

If the unit owner and the association are unable to resolve the

dispute through mediation, either party may file for arbitration

under chapter 658A; provided that a unit owner may only file for

arbitration if all amounts claimed by the association are paid

in full on or before the date of filing. If the unit owner

fails to keep all association assessments current during the

arbitration, the association may ask the arbitrator to

temporarily suspend the arbitration proceedings. If the unit
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owner pays all association assessments within thirty days of the

date of suspension, the unit owner may ask the arbitrator to

recommence the arbitration proceedings. If the unit owner fails

to pay all association assessments by the end of the thirty-day

period, the association may ask the arbitrator to dismiss the

arbitration proceedings. The unit owner shall be entitled to a

refund of any amounts paid to the association that are not owed.

(e) In conjunction with or as an alternative to

foreclosure proceedings under subsection (a), where a unit is

owner-occupied, the association may authorize its managing agent

or board, after sixty days written notice to the unit owner and

to the unit's first mortgagee of the nonpayment of the unit's

share of the assessments, to terminate the delinquent unit's

access to the common elements and cease supplying a delinquent

unit with any and all services normally supplied or paid for by

the association. Any terminated services and privileges shall

be restored upon payment of all delinquent assessments, but need

not be restored until payment in full is received.

(f) Before the board or managing agent may take the

actions permitted under subsection (e), the board shall adopt a

written policy providing for such actions and have the policy

approved by a majority vote of the unit owners at an annual or

special meeting of the association or by the written consent of

a majority of the unit owners unless the association documents

already permit the process.

(g) Subject to this subsection and subsections (h) and

(i), the board may specially assess the amount of the unpaid

regular monthly common assessments for assessments against a

person who, in a judicial or nonjudicial power of sale

foreclosure, purchases a delinquent unit; provided that:

(1) A purchaser who holds a mortgage on a delinquent unit

that was recorded prior to the filing of a notice of

22



lien by the association and who acquires the

delinquent unit through a judicial or nonjudicial

foreclosure proceeding, including purchasing the

delinquent unit at a foreclosure auction, shall not be

obligated to make, nor be liable for, payment of the

special assessment as provided for under this

subsection; and

(2) A person who subsequently purchases the delinquent

unit from the mortgagee referred to in paragraph (1)

shall be obligated to make, and shall be liable for,

payment of the special assessment provided for under

this subsection; and provided further that the

mortgagee or subsequent purchaser may require the

association to provide, at no charge, a notice of the

association's intent to claim a lien against the

delinquent unit for the amount of the special

assessment, prior to the subsequent purchaser's

acquisition of title to the delinquent unit. The

notice shall state the amount of the special

assessment, how that amount was calculated, and the

legal description of the unit.

(h) The amount of the special assessment assessed under

subsection (g) shall not exceed the total amount of unpaid

regular monthly common assessments that were assessed during the

twelve months immediately preceding the completion of the

judicial or nonjudicial power of sale foreclosure. In no event

shall the amount of the special assessment exceed the sum of

$7,200.

(i) For purposes of subsections (g) and (h), the following

definitions shall apply, unless the context requires otherwise:

"Completion" means:
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(1) In a nonjudicial power of sale foreclosure, when the

affidavit required under section 667-33 is recorded;

and

(2) In a judicial foreclosure, when a purchaser is deemed

to acquire title pursuant to subsection (b).

"Regular monthly common assessments" does not include:

(1) Any other special assessment, except for a special

assessment imposed on all units as part of a budget

adopted pursuant to the association documents;

(2) Late charges, fines, or penalties;

(3) Interest assessed by the association;

(4) Any lien arising out of the assessment; or

(5) Any fees or costs related to the collection or

enforcement of the assessment, including attorneys'

fees and court costs.

(j) The cost of a release of any lien filed pursuant to

this section shall be paid by the party requesting the release.

§421J-B Association fiscal matters; collection of unpaid

assessments from tenants or rental agents. (a) If a unit owner

rents or leases the unit and is in default for thirty days or

more in the payment of the unit's share of the reqular

assessments, the board, for as long as the default continues,

may demand in writing and receive each month from any tenant

occupying the unit or rental agent renting the unit, an amount

sufficient to pay all sums due from the unit owner to the

association, including interest, if any, but the amount shall

not exceed the tenant's rent due each month. The tenant's

payment under this section shall discharge that amount of

payment from the tenant's rent obligation, and any contractual

provision to the contrary shall be void as a matter of law.
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(b) Before taking any action under this section, the board

shall give to the delinquent unit owner written notice of its

intent to collect the rent owed. The notice shall:
(1) Be sent both by first-class and certified mail;
(2) Set forth the exact amount the association claims is

due and owing by the unit owner; and

(3) Indicate the intent of the board to collect such

amount from the rent, along with any other amounts

that become due and remain unpaid.

(c) The unit owner shall not take any retaliatory action

against the tenant for payments made under this section.

(d) The payment of any portion of the unit's share of

regular assessments by the tenant pursuant to a written demand

by the board is a complete defense, to the extent of the amount

demanded and paid by the tenant, in an action for nonpayment of

rent brought by the unit owner against a tenant.

(e) The board may not demand payment from the tenant

pursuant to this section if:

(1) A commissioner or receiver has been appointed to take

charge of the premises pending a mortgage foreclosure;

(2) A mortgagee is in possession pending a mortgage

foreclosure; or

(3) The tenant is served with a court order directing

payment to a third party.

(f) In the event of any conflict between this section and

any provision of chapter 521, the conflict shall be resolved in

favor of this section; provided that if the tenant is entitled

to an offset of rent under chapter 521, the tenant may deduct

the offset from the amount due to the association, up to the

limits stated in chapter 521. Nothing herein precludes the unit

owner or tenant from seeking equitable relief from a court of
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competent jurisdiction or seeking a judicial determination of

the amount owed.

(9)

Before the board may take the actions permitted under

subsection

(a), the board shall adopt a written policy providing

for the actions and have the policy approved by a majority vote

of the unit owners at an annual or special meeting of the

association or by the written consent of a quorum of the unit

owners."

COMMENT 3

To clarify and streamline the use of terms within chapter 667, the task force recommends
consolidating all definitions within the chapter into a new section 667-1 placed in a new
part | to chapter 667.

The task force also recommends amending the current definitions within chapter 667 for:

1)

()

©)

"Approved budget and credit counselor," to refer to ""Hawaii-based" rather
than "local™ counselors. A Hawaii-based counselor would provide more
meaningful counseling and seems more appropriate and less ambiguous than
"local;™

"Approved housing counselor,™ to refer to ""Hawaii-based™ counselors listed
on the website of the United States Department of Housing and Urban
Development. A foreclosure notice must include contact information for
approved housing counselors pursuant to sections 667-22(d) and 667-
75(b)(5). The amendments here are intended to provide a common list of
such counselors for lenders to refer to; and

"Served,"” to limit its application to foreclosure notices and to exclude any
return or affidavit of service requirements of the service of process or service
of summons procedures cited in that definition.

Finally, the current definition of '‘foreclosing mortgagee,” as found in section 667-21,
should be repealed in favor of the broader definition of **mortgagee™ in the same section.
The task force believes that all mortgagees should be equally subject to the requirements of
chapter 667 and that the list of specified entities included in the definition of "*foreclosing
mortgagee’’ created more confusion.

SECTION 3. Chapter 667, Hawaii Revised Statutes, 1is

amended as follows:
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1. By adding a new part I to read:

"PART I. GENERAL PROVISIONS

§667-1 Definitions. As used in this chapter:

"Approved budget and credit counselor" means a Hawaii-based
budget and credit counseling agency that has received approval
from a United States trustee or bankruptcy administrator to
provide instructional courses concerning personal financial
management pursuant to title 11 United States Code section 111.

"Approved housing counselor" means a Hawaii-based housing
counseling agency that has received approval from the United
States Department of Housing and Urban Development to provide
housing counseling services pursuant to section 106(a) (2) of the
Housing and Urban Development Act of 1968, title 12 United
States Code section 1701x, as the agency appears on the United
States Department of Housing and Urban Development website.

"Assessment" has the same meaning as "assessment”" in
chapter 421J and "common expense" in chapter 514B.

"Association" has the same meaning as defined in sections
421J-2 and 514B-3.

"Association documents" has the same meaning as defined in
section 421J-2 and includes the "declaration" defined in section
514B-3 and the "bylaws" described in section 514B-108,
respectively.

"Association lien" has the same meaning as the lien
established under section 421J-A or 514B-146.

"Borrower" means the borrower, maker, cosigner, or
guarantor under a mortgage agreement.

"Department" means the department of commerce and consumer
affairs.

"Director" means the director of commerce and consumer

affairs.
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"Dispute resolution" means a facilitated negotiation under
part V between a mortgagor and mortgagee for the purpose of
reaching an agreement for mortgage loan modification or other
agreement in an attempt to avoid foreclosure or to mitigate
damages 1f foreclosure is unavoidable.

"Foreclosure notice" means notice of intention to foreclose
given pursuant to section 667-5 or notice of default and
intention to foreclose prepared pursuant to section 667-22.

"Mailed" means to be sent by first class mail, postage
prepaid, unless otherwise expressly directed in this chapter.

"Mortgage" means a mortgage, security agreement, or other
document under which property is mortgaged, encumbered, pledged,
or otherwise rendered subject to a lien for the purpose of
securing the payment of money or the performance of an
obligation.

"Mortgage agreement" includes the mortgage, the note or
debt document, or any document amending any of the foregoing.

"Mortgaged property" means the property that is subject to
the lien of the mortgage.

"Mortgagee" means the current holder of record of the
mortgagee's or the lender's interest under the mortgage or the
current mortgagee's or lender's duly authorized agent.

"Mortgagor" means the mortgagor or borrower named in the
mortgage and, unless the context otherwise indicates, includes
the current owner of record of the mortgaged property whose
interest is subject to the mortgage.

"Neutral" means a person who is a dispute resolution
specialist assigned to facilitate the dispute resolution process
required by part V.

"Nonjudicial foreclosure" means foreclosure under power of

sale.
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"Open house" means a public showing of the mortgaged
property during a scheduled time period.

"Owner-occupant" means a person, at the time that a notice
of default and intention to foreclose is served on the mortgagor
under the power of sale:

(1) Who owns an interest in the residential property, and
the interest is encumbered by the mortgage being
foreclosed; and

(2) For whom the residential property is and has been the
person's primary residence for a continuous period of
not less than two hundred days immediately preceding
the date on which the notice is served.

"Power of sale" or "power of sale foreclosure" means a
nonjudicial foreclosure when the mortgage contains, authorizes,
permits, or provides for a power of sale, a power of sale
foreclosure, a power of sale remedy, or a nonjudicial
foreclosure.

"Property" means property (real, personal, or mixed), an
interest in property (including fee simple, leasehold, life
estate, reversionary interest, and any other estate under
applicable law), or other interests that can be subject to the
lien of a mortgage.

"Record" means a document is recorded or filed in the
office of the assistant registrar of the land court under
chapter 501 or recorded in the bureau of conveyances under
chapter 502, or both, as applicable.

"Residential property" means real property that is improved
and used for residential purposes.

"Serve", when referring to providing notice of intention to
foreclose or notice of default and intention to foreclose
pursuant to a nonjudicial foreclosure, means to have service of

the notice of default and intention to foreclose made in
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accordance with the service of process or the service of summons
under the Hawaii rules of civil procedure and under sections
634-35 and 634-36, excluding however, any return or affidavit of
service obligations required therein.

"Time share interest" has the same meaning as in section
514E-1.

"Unit" has the same meaning as in sections 421J-2 and 514B-

"Unit owner" has the same meaning as "member" in section

421J-2 and "unit owner" in section 514B-3."

COMMENT 4

The task force recommends adding a new part to chapter 667 to establish an alternate
power of sale process specifically for condominium and other homeowner associations and
modeled after the process set forth in part Il of chapter 667, as amended by the task force's
recommendations. The new part includes a section (667-O) specifying prohibited conduct
for condominium and other homeowner associations exercising the alternate power of sale
foreclosure process under the new part.

2. By adding a new part to be appropriately designated and
to read:

"PART . ASSOCIATION ALTERNATE POWER OF SALE
FORECLOSURE PROCESS

§667-A Alternate power of sale process. The process in
this part is an alternative power of sale process for
associations to the foreclosure by action and the foreclosure by
power of sale in part IA.

§667-B Notice of default and intention to foreclose;
contents; distribution. (a) When a unit owner has failed to
pay an assessment, and when the association intends to conduct a
power of sale foreclosure under this part, the association shall
prepare a written notice of default and intention to foreclose

addressed to the unit owner. The notice of default and

intention to foreclose shall state:
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The name and address of the association;

The name and last known address of the unit owners;
With respect to the unit, the address or a description
of its location, tax map key number, and certificate
of title or transfer certificate of title number if
registered in the land court;

The description of the default or, if the default is a
monetary default, an itemization of the delinquent
amount;

The action required to cure the default, including the
delinquent amount and the estimated amount of the
association's attorney's fees and costs, and all other
fees and costs related to the default estimated to be
incurred by the association by the deadline date;

The date by which the default must be cured, which
shall be within sixty days after service of the notice
of default and intention to foreclose;

A statement that i1if the default is not cured by the
deadline date stated in the notice of default and
intention to foreclose, the entire unpaid balance of
the moneys owed to the association will become due,
that the association intends to conduct a power of
sale foreclosure to sell the unit at a public sale
without any court action and without going to court,
and that the mortgagee or any other person may acquire
the unit at the public sale;

The name, address, electronic address, and telephone
number of the attorney who is representing the
association; provided that the attorney shall be
licensed to practice law in the State and physically

located in the State; and
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(9) Notice of the right of the unit owner to submit a
payment plan within thirty days pursuant to subsection
(c) .

(b) The notice of default and intention to foreclose shall
also contain wording substantially similar to the following in
all capital letters and printed in not less than fourteen-point
font:

"IF THE DEFAULT ON THE PAYMENT OF ASSESSMENTS
CONTINUES AFTER THE DEADLINE DATE IN THIS NOTICE, THE
UNIT MAY BE FORECLOSED AND SOLD WITHOUT ANY COURT
ACTION AND WITHOUT GOING TO COURT.

YOU MAY HAVE CERTAIN LEGAL RIGHTS OR DEFENSES.
FOR ADVICE, YOU SHOULD CONSULT WITH AN ATTORNEY
LTICENSED IN THIS STATE.

AFTER THE DEADLINE DATE IN THIS NOTICE, TWO
PUBLIC SHOWINGS (OPEN HOUSES) OF THE UNIT BY THE
ASSOCIATION WILL BE HELD, BUT ONLY IF ALL OWNERS OF
THE PROPERTY WHO ALSO CURRENTLY RESIDE AT THE UNIT SO
AGREE. TO SHOW THAT ALL OWNERS RESIDING AT THE UNIT
AGREE TO ALLOW TWO OPEN HOUSES BY THE ASSOCIATION,
THEY MUST SIGN A LETTER SHOWING THEY AGREE. THE
SIGNED LETTER MUST BE SENT TO THIS OFFICE AT THE
ADDRESS GIVEN IN THIS NOTICE.

THIS OFFICE MUST ACTUALLY RECEIVE THE SIGNED
LETTER BY THE DEADLINE DATE IN THIS NOTICE. THE
SIGNED LETTER MUST BE SENT TO THIS OFFICE BY CERTIFIED
MATIL, REGISTERED MAIL, OR EXPRESS MAIL, POSTAGE
PREPATD AND RETURN RECEIPT REQUESTED.

IF THE SIGNED LETTER IS NOT RECEIVED BY THIS
OFFICE BY THE DEADLINE DATE, THE UNIT WILL THEN BE
SOLD WITHOUT ANY OPEN HOUSES BEING HELD.

EVEN IF THIS OFFICE RECEIVES THE SIGNED LETTER TO
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ALLOW THE ASSOCIATION TO HOLD TWO OPEN HOUSES OF THE
UNIT, IF ALL OWNERS LATER DO NOT COOPERATE TO ALLOW
THE OPEN HOUSES, THE UNIT WILL BE SOLD WITHOUT ANY
OPEN HOUSES BEING HELD.

ALL FUTURE NOTICES AND CORRESPONDENCE WILL BE
MATLED TO YOU AT THE ADDRESS AT WHICH YOU RECEIVED
THIS NOTICE UNLESS YOU SEND WRITTEN INSTRUCTIONS TO
THIS OFFICE INFORMING THIS OFFICE OF A DIFFERENT
ADDRESS. THE WRITTEN INSTRUCTIONS MUST BE SENT TO
THIS OFFICE BY CERTIFIED MAIL, REGISTERED MAIL, OR
EXPRESS MAIL, POSTAGE PREPAID AND RETURN RECEIPT
REQUESTED."

(c) A unit owner may submit a payment plan within thirty
days after service of a notice of default and intention to
foreclose on the unit owner. The unit owner shall submit the
payment plan to the association or its attorney by certified
mail return receipt requested or by hand delivery. A unit owner
may also cure the default within sixty days after service of a
notice of default and intention to foreclose on the unit owner
by paying the association the full amount of the default,
including the foreclosing association's attorneys' fees and
costs, and all other fees and costs related to the default that
are incurred or estimated to be incurred by the foreclosing
association. The association shall not reject a reasonable
payment plan; provided that a reasonable payment plan shall
require the unit owner to pay, at a minimum, the current
maintenance fee and some amount owed on the past due balance.
From and after the date that the unit owner gives written notice
to the association of its intent to cure the default or timely
submits a payment plan, any nonjudicial foreclosure of the lien
shall be stayed during the sixty-day period to cure the default

or during the term of the payment plan or a longer period that
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is agreed

upon by the parties. A unit owner's failure to

strictly perform any agreed-upon payment plan shall entitle the

association to pursue its remedies without further delay.

For purposes of this section, a reasonable payment plan

shall be a plan that provides for:

(1)

(2)

(d)

Timely payment of all assessments that become due
after the date that the payment plan is proposed; and
Additional monthly payments of an amount sufficient to
cure the default, within a reasonable period under the
circumstances as determined by the board of directors
in its discretion; provided that a period of up to
twelve months shall be deemed reasonable; and provided
further that the board of directors shall have the
discretion to agree to a payment plan in excess of
twelve months.

The notice of default and intention to foreclose shall

also include contact information for approved housing counselors

and approved budget and credit counselors.

(e)
intention

(1)

(2)

§667-

foreclose.

The association shall have the notice of default and
to foreclose served on:

The unit owner;

Any prior or junior creditors who have a recorded lien
on the unit before the recordation of the notice of
default and intention to foreclose under section 667-
C;

The state director of taxation;

The director of finance of the county where the unit
is located; and

Any other person entitled to receive notice under
section 667-5.5.

C Recordation of notice of default and intention to

Before the deadline date in the notice of default

34



and intention to foreclose, the notice shall be recorded in a
recordable form in a manner similar to recordation of notices of
pendency of action under section 501-151 or section 634-51, or
both, as applicable. The recorded notice of default and
intention to foreclose shall have the same effect as a notice of
pendency of action. From and after the recordation of the
notice of default and intention to foreclose, any person who
becomes a purchaser or encumbrancer of the unit shall be deemed
to have constructive notice of the power of sale foreclosure and
shall be bound by the foreclosure.

§667-D Cure of default. (a) If the default is cured as
required by the notice of default and intention to foreclose, or
if the parties have agreed on a payment plan, the association
shall rescind the notice of default and intention to foreclose.
Within fourteen days of the date of the cure or an agreement on
a payment plan, the association shall so notify any person who
was served with the notice of default and intention to
foreclose. If the notice of default and intention to foreclose
was recorded, a release of the notice of default and intention
to foreclose shall be recorded.

(b) If the default is not cured as required by the notice
of default and intention to foreclose, or the parties have not
agreed on a payment plan, the association, without filing a
court action and without going to court, may foreclose the
association's lien under power of sale to sell the unit at a
public sale.

§667-E Date, place of public sale of unit. (a) The
public sale of the unit shall take place on the later of the
following:

(1) At least sixty days after the public notice of the

public sale is distributed under section 667-G; or

35



(2) At least fourteen days after the date of the
publication of the third public notice advertisement
under section 667-G(d).

(b) The public sale of the unit shall be held only in the
county where the unit is located; provided that the public sale
shall be held only on grounds or at facilities under the
administration of the State, as follows:

(1) At the state capitol, for a public sale of a unit

located in the city and county of Honolulu;

(2) At a state facility in Hilo, for a public sale of a
unit located in the districts of Hamakua, North Hilo,
South Hilo, or Puna;

(3) At a state facility in Kailua-Kona, for a public sale
of a unit located in the districts of North Kohala,
South Kohala, North Kona, South Kona, or Kau;

(4) At a state facility in the county seat of Maui, for a
public sale of a unit located in the county of Maui;
and

(5) At a state facility in the county seat of Kauai, for a
public sale of a unit located in the county of Kauai;

as designated by the department of accounting and general
services; provided further that no public sale shall be held on
grounds or at facilities under the administration of the
judiciary. The public sale shall be held during business hours
on a business day.

(c) The public sale of the unit shall be conducted by the
association on the date, at the time, and at the place described
in the public notice of the public sale.

§667-F Public showing of unit. (a) If the default is not
cured as stated in the notice of default and intention to
foreclose, the association shall conduct two open houses of the

unit before the public sale; provided that the association
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timely received the signed letter of agreement from the unit
owner as required by the notice of default and intention to
foreclose. Only two open houses shall be required even if the
date of the public sale is postponed.

(b) Even if the signed letter of agreement is timely
received, if there is no subsequent cooperation by the unit
owner to allow two open houses, the public sale may be held
without any open houses of the unit. If the public notice of
the public sale advertised the dates and times of the open
houses, but there were no open houses because of the lack of
cooperation by the unit owner, the public sale may still be held
as advertised, and the public notice of the public sale may not
need to be republished.

§667-G Public notice of public sale; contents;
distribution; publication. (a) The association shall prepare
the public notice of the public sale. The public notice shall
state:

(1) The date, time, and place of the public sale;

(2) The dates and times of the two open houses of the

unit, or if there will not be any open houses, the

public notice shall so state;

(3) The unpaid balance of the moneys owed to the
association;
(4) A description of the unit, including the address and

the tax map key number of the unit;

(5) The name of the unit owner;
(6) The name of the association;
(7) The name of any prior or junior creditors having a

recorded lien on the unit before the recordation of
the notice of default and intention to foreclose under

section 667-C;
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(8) The name, the address in the State, and the telephone
number in the State of the person in the State
conducting the public sale; and

(9) The terms and conditions of the public sale.

(b) The public notice shall also contain wording
substantially similar to the following in all capital letters:

"THE DEFAULT UNDER THE ASSOCIATION DOCUMENTS MAY BE CURED

NO LATER THAN THREE BUSINESS DAYS BEFORE THE DATE OF THE

PUBLIC SALE OF THE UNIT BY PAYING THE ENTIRE AMOUNT THAT

WOULD BE OWED TO THE ASSOCIATION PLUS THE ASSOCIATION'S

ATTORNEY'S FEES AND COSTS, AND ALL OTHER FEES AND COSTS

INCURRED BY THE FORECLOSING ASSOCIATION RELATED TO THE

DEFAULT, UNLESS OTHERWISE AGREED TO BETWEEN THE ASSOCIATION

AND THE UNIT OWNER. THERE IS NO RIGHT TO CURE THE DEFAULT

OR ANY RIGHT OF REDEMPTION AFTER THAT TIME. IF THE DEFAULT

IS SO CURED, THE PUBLIC SALE SHALL BE CANCELED."

(c) If the default is not cured as required by the notice
of default and intention to foreclose, the association shall
have a copy of the public notice of the public sale of the unit:

(1) Mailed or delivered to the unit owners at their
respective last known addresses;

(2) Mailed or delivered to any prior or junior creditors
having a recorded lien on the unit before the
recordation of the notice of default and intention to
foreclose under section 667-C;

(3) Mailed or delivered to the state director of taxation;

(4) Mailed or delivered to the director of finance of the
county where the unit is located;

(5) Posted on the unit or on such other real property of
which the unit is a part; and

(6) Mailed or delivered to any other person entitled to

receive notice under section 667-5.5 or 667-21.5.
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(d) The association shall have the public notice of the
public sale printed in not less than seven-point font and
published in the classified section of a daily newspaper of
general circulation in the real property tax zone in which the
unit is located, as shown on the applicable county real property
tax maps kept by each respective county's real property tax
assessment division, except for the county of Kalawao which
shall be considered its own geographic area for the purposes of
this subsection. The public notice shall be published once each
week for three consecutive weeks, constituting three
publications. The public sale shall take place no sooner than
fourteen days after the date of the publication of the third
public notice advertisement.

§667-H Postponement, cancellation of sale. (a) The
public sale may be either postponed or canceled by the
association. Notice of the postponement or the cancellation of
the public sale shall be:

(1) Announced by the association at the date, time, and

place of the last scheduled public sale; and

(2) Provided to any other person who is entitled to

receive the notice of default under section 667-B.

(b) If there is a postponement of the public sale of the
unit, a new public notice of the public sale shall be published
once in the format described in section 667-G. The new public
notice shall state that it is a notice of a postponed sale. The
public sale shall take place no sooner than fourteen days after
the date of the publication of the new public notice. Not less
than fourteen days before the date of the public sale, a copy of
the new public notice shall be posted on the unit or on another
real property of which the unit is a part, and it shall be
mailed or delivered to the unit owner, and to any other person

entitled to receive notice under section 667-B(e).
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(c) Upon the fourth postponement of every series of four
consecutive postponements, the association shall follow all of
the public notice of public sale requirements of section 667-G,
including the requirements of mailing and posting under section
667-G(c) and of publication under section 667-G(d).

(d) The default under the association documents may be
cured no later than three business days before the date of the
public sale of the unit by paying the entire amount that would
be owed to the association if the payments under the association
documents had not been accelerated, plus the association's
attorney's fees and costs, and all other fees and costs incurred
by the association related to the default, unless otherwise
agreed to between the association and the unit owner. There is
no right to cure the default or any right of redemption after
that time. If the default is so cured, the public sale shall be
canceled.

§667-I Authorized bidder; successful bidder. Any person,
including the association, shall be authorized to bid for the
unit at the public sale and to purchase the unit. The highest
bidder who meets the requirements of the terms and conditions of
the public sale shall be the successful bidder. The public sale
shall be considered as being held when the unit is declared by
the association as being sold to the successful bidder. When
the public sale is held, the successful bidder at the public
sale, as the purchaser, shall make a nonrefundable downpayment
to the association of not less than ten per cent of the highest
successful bid price. If the successful bidder is the
association or any other person having a recorded lien on the
unit before the recordation of the notice of default and
intention to foreclose under section 667-C, the downpayment
requirement may be satisfied by offset and a credit bid up to

the amount of the lien debt.
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§667-J Successful bidder's failure to comply; forfeiture
of downpayment. If the successful bidder later fails to comply
with the terms and conditions of the public sale or fails to
complete the purchase within forty-five days after the public
sale is held, the downpayment shall be forfeited by that bidder.
The forfeited downpayment shall be credited by the association
first towards the association's attorney's fees and costs, then
towards the fees and costs of the power of sale foreclosure, and
any balance towards the moneys owed to the association. The
association, in its discretion, may then accept the bid of the
next highest bidder who meets the requirements of the terms and
conditions of the public sale or may begin the public sale
process again.

§667-K Conveyance of property on payment of purchase
price; distribution of sale proceeds. (a) After the purchaser
completes the purchase by paying the full purchase price and the
costs for the purchase, the unit shall be conveyed to the
purchaser by a conveyance document. The conveyance document
shall be in a recordable form and shall be signed by the
association in the foreclosing mortgagee's name. The unit owner
shall not be required to sign the conveyance document.

(b) From the sale proceeds, after paying:

(1) All liens and encumbrances in the order of priority as

a matter of law;

(2) The association's attorney's fees and costs;

(3) The fees and costs; of the power of sale foreclosure;
and

(4) The moneys owed to the association, the balance of the

sale proceeds shall be distributed by the association
to junior creditors having valid liens on the unit in

the order of their priority and not pro rata. Any
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(c)

remaining surplus after payment in full of all valid
lien creditors shall be distributed to the unit owner.

Lien creditors prior to the association shall not be

forced to their right of recovery. However, the association and

any prior lien creditor may agree in writing that the proceeds

from the sale will be distributed by the association to the

prior lien creditor towards the payment of moneys owed to the

prior lien creditor before any moneys are paid to the

association.

§667-L Affidavit after public sale; contents. (a) After

the public sale is held, the association shall sign an affidavit

under penalty of perjury:

(1)

(b)

subsection

Stating that the power of sale foreclosure was made
pursuant to the power of sale provision in the law or
association documents;

Stating that the power of sale foreclosure was
conducted as required by this part;

Summarizing what was done by the association;
Attaching a copy of the recorded notice of default and
intention to foreclose; and

Attaching a copy of the last public notice of the
public sale.

The recitals in the affidavit required under

(a) may, but need not, be substantially in the

following form:

(1)

I am duly authorized to represent or act on behalf of

(name of association)

("association") regarding the following power of sale
foreclosure. I am signing this affidavit in
accordance with the alternate power of sale
foreclosure law (Chapter 667, Part , Hawaii Revised

Statutes) ;
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The association is a "association" as defined in the
power of sale foreclosure law;

The power of sale foreclosure is of an association
lien. If the lien was recorded, the lien was dated

, and recorded in the

(bureau of conveyances or office

of the assistant registrar of the land court) as

(recordation information). The

unit is located at: (address or

description of location) and is identified by tax map

key number: . The legal

description of the property, which shall include the
certificate of title or transfer certificate of title
number if registered with the land court, is attached
as Exhibit "A";
Pursuant to the power of sale provision of law or
association documents, the power of sale foreclosure
was conducted as required by the power of sale
foreclosure law. The following is a summary of what
was done:
(A) A notice of default and intention to foreclose
was served on the mortgagor, the borrower, and

the following person: .  The

notice of default and intention to foreclose was
served on the following date and in the following

manner: ’

(B) The date of the notice of default and intention

to foreclose was (date) .

The deadline in the notice for curing the default

was (date), which deadline

date was at least sixty days after the date of

the notice;
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The notice of default and intention to foreclose
was recorded before the deadline date in the

(bureau of conveyances or

office of the assistant registrar of the land
court) . The notice was recorded on

(date) as document no.

A copy of the recorded

notice is attached as Exhibit "1";

The default was not cured by the deadline date in
the notice of default and intention to foreclose;
A public notice of the public sale was initially
published in the classified section of the

, in accordance with section

667-G(d), Hawaii Revised Statutes, once each week
for three consecutive weeks on the following

dates: . A copy of the

affidavit of publication for the last public
notice of the public sale is attached as Exhibit
"2". The date of the public sale was

(date) . The last

publication was not less than fourteen days
before the date of the public sale;

The public notice of the public sale was sent to
the unit owner, to the state director of
taxation, to the director of finance of the
county where the unit is located, and to the

following: . The public

notice was sent on the following dates and in the

following manner: . Those

dates were after the deadline date in the notice
of default and intention to foreclose, and those

dates were at least sixty days before the date of
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the public sale;
(G) The public notice of the public sale was posted
on the unit or on such other real property of

which the unit is a part on

(date) . That date was at least sixty days before
the date of the public sale;

(H) Two public showings (open houses) of the unit
were held (or were not held because the unit
owner did not cooperate);

(I) A public sale of the unit was held on a business

day during business hours on:

(date), at (time), at the

following location: . The

highest successful bidder was

(name) with the highest

successful bid price of $ ;

and
(J) At the time the public sale was held, the default
was not cured; and
(5) This affidavit is signed under penalty of perjury."
§667-M Recordation of affidavit, conveyance document;
effect. (a) The affidavit required under section 667-L and the
conveyance document shall be recorded no earlier than ten days
after the public sale is held but not later than forty-five days
after the public sale is held. The affidavit and the conveyance
document may be recorded separately and on different days.
After the recordation, the association shall mail or deliver a
recorded copy to those persons entitled to receive the public
notice of the public sale under section 667-G(c).
(b) When both the affidavit and the conveyance document
are recorded:

(1) The sale of the unit is considered completed;
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(2) All persons claiming by, through, or under the
mortgagor and all other persons having liens on the
unit junior to the lien of the association shall be
forever barred of and from any and all right, title,
interest, and claims at law or in equity in and to the
unit and every part of the unit, except as otherwise
provided by law;

(3) The lien of the association and all liens junior in
priority to the lien of a association shall be
automatically extinguished from the unit; and

(4) The purchaser shall be entitled to immediate and
exclusive possession of the unit.

(c) The mortgagor and any person claiming by, through, or
under the mortgagor and who is remaining in possession of the
unit after the recordation of the affidavit and the conveyance
document shall be considered a tenant at sufferance subject to
eviction or ejectment. The purchaser may bring an action in the
nature of summary possession under chapter 666, ejectment, or
trespass or may bring any other appropriate action in a court
where the unit is located to obtain a writ of possession, a writ
of assistance, or any other relief. 1In any such action, the
court shall award the prevailing party its reasonable attorney's
fees and costs and all other reasonable fees and costs, all of
which are to be paid for by the non-prevailing party.

§667-N Recordation; full satisfaction of debt by borrower.
The recordation of both the conveyance document and the
affidavit shall not operate as full satisfaction of the debt
owed by the unit owner to the association unless the sale
proceeds from the unit or the amounts paid by a purchaser under
the special assessment permitted by section 421J-A or 514B-146
are sufficient to satisfy the unit owner's debt to the

association, including the association's legal fees and costs.
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The debts of other lien creditors are unaffected except as
provided in this part.
§667-0 Prohibited conduct. It shall be a prohibited

practice for any association to engage in any of the following

practices:

(1) Holding a public sale on a date, at a time, or at a
place other than that described in the public notice
of the public sale or a properly noticed postponement;

(2) Specifying a fictitious place in the public notice of
the public sale;

(3) Conducting a postponed public sale on a date other
than the date described in the new public notice of
the public sale; or

(4) Completing or attempting to complete nonjudicial

foreclosure proceedings against a unit owner in

violation of section 667-B(c)."

COMMENT 5

The task force recommends amending section 454M-10, on penalties for violations of the
mortgage servicers law under chapter 454M, to:

(1) Repeal the minimum administrative fine amount of $1,000 established by Act
48, Session Laws of Hawaii 2011, for violations of the mortgage servicers law;
and

(2) Clarify that the fine amounts to be deposited into the Mortgage Foreclosure
Dispute Resolution Special Fund shall be $1,000 of the aggregate amount of
fines arising from a single violation.

(See also Comment 50.)

PART III
SECTION 4. Section 454M-10, Hawaii Revised Statutes, is

amended to read as follows:
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"§454M-10 Penalty. Any person who violates any provision

of this chapter may be subject to an administrative fine of [af

oot
[

R(p4

e 1606——and] not more than $7,000 for each violation;

provided that $1,000 of the aggregate fine amount shall be
deposited into the mortgage foreclosure dispute resolution

special fund established pursuant to section 667-86."

COMMENT 6

The task force recommends amending 514A-90, on condominium association liens for
assessments, to:

(1)  Place time limits on these liens;

(2)  Prohibit association liens for assessments arising solely from fines, penalties,
or late fees;

(3)  Specify that in foreclosures of these liens, the obligation of the unit owner to
pay a reasonable rental for the unit may arise as provided by law, and that
the rent owed may be collected from the unit owner or any tenant of the unit;
and

(4) Authorize the association, if foreclosing on the lien, to request that its
managing agent be appointed as receiver to collect rent from the tenant.

Similar provisions are included in the new section 421J-A relating to planned community
associations in Comment 2.

SECTION 5. Section 514A-90, Hawaii Revised Statutes, is
amended by amending subsections (a) and (b) to read as follows:
"(a) All sums assessed by the association of apartment
owners but unpaid for the share of the common expenses chargeable
to any apartment constitute a lien on the apartment prior to all

other liens, except:
(1) Liens for taxes and assessments lawfully imposed by
governmental authority against the apartment; and
(2) All sums unpaid on any mortgage of record that was
recorded prior to the recordation of notice of a lien

by the association of apartment owners, and costs and
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expenses including attorneys' fees provided in such
mortgages [+];

provided that a lien recorded by the association of apartment

owners shall expire two years from the date of recordation; and

provided further that no lien may be imposed by the association

against any apartment for any assessments arising solely from

fines, penalties, or late fees.

The lien of the association of apartment owners may be
foreclosed by action or by nonjudicial or power of sale
foreclosure procedures set forth in chapter 667, by the managing

agent or board of directors, acting on behalf of the association

of apartment owners [—in—tike manneras—a mortgage—of—real
preperty]. In any such foreclosure, the apartment owner shall be
required to pay a reasonable rental for the apartment, if so

provided in the bylaws[+] or the law, and the plaintiff in the

foreclosure shall be entitled to the appointment of a receiver to

collect the rental owed[+] by the apartment owner or any tenant of

the apartment. If the association of apartment owners is the

plaintiff, it may request that its managing agent be appointed as

receiver to collect the rent from the tenant. The managing agent

or board of directors, acting on behalf of the association of
apartment owners, unless prohibited by the declaration, may bid on
the apartment at foreclosure sale, and acquire and hold, lease,
mortgage, and convey the apartment. Action to recover a money
judgment for unpaid common expenses shall be maintainable without
foreclosing or waiving the lien securing the unpaid common
expenses owed.

(b) Except as provided in subsection (g), when the mortgagee
of a mortgage of record or other purchaser of an apartment obtains
title to the apartment as a result of foreclosure of the mortgage,
the acquirer of title and the acquirer's successors and assigns

shall not be liable for the share of the common expenses or
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assessments by the association of apartment owners chargeable to

the apartment [whieh] that became due prior to the acquisition of

title to the apartment by the acquirer. The unpaid share of
common expenses or assessments shall be deemed to be common
expenses collectible from all of the apartment owners, including
the acquirer and the acquirer's successors and assigns. The
mortgagee of record or other purchaser of the apartment shall be
deemed to acquire title and shall be required to pay the
apartment's share of common expenses and assessments beginning:
(1) Thirty-six days after the order confirming the sale to
the purchaser has been filed with the court;
(2) Sixty days after the hearing at which the court grants
the motion to confirm the sale to the purchaser;
(3) Thirty days after the public sale in a nonjudicial
power of sale foreclosure conducted pursuant to

[seetion—66+-53+] chapter 667; or

(4) Upon the recording of the instrument of conveyance,
whichever occurs first; provided that the mortgagee of record or
other purchaser of the apartment shall not be deemed to acquire
title under paragraph (1), (2), or (3), if transfer of title is
delayed past the thirty-six days specified in paragraph (1), the
sixty days specified in paragraph (2), or the thirty days
specified in paragraph (3), when a person who appears at the
hearing on the motion or a party to the foreclosure action
requests reconsideration of the motion or order to confirm sale,
objects to the form of the proposed order to confirm sale,
appeals the decision of the court to grant the motion to confirm
sale, or the debtor or mortgagor declares bankruptcy or is
involuntarily placed into bankruptcy. In any such case, the
mortgagee of record or other purchaser of the apartment shall be
deemed to acquire title upon recordation of the instrument of

conveyance."
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COMMENT 7

The following amendments to section 514B-146 are identical to the foregoing amendments
in Comment 6 to parallel the provisions in section 514A-90.
SECTION 6. Section 514B-146, Hawail Revised Statutes, is
amended by amending subsections (a) and (b) to read as follows:
"(a) All sums assessed by the association but unpaid for
the share of the common expenses chargeable to any unit shall
constitute a lien on the unit with priority over all other
liens, except:
(1) Liens for taxes and assessments lawfully imposed by
governmental authority against the unit; and
(2) All sums unpaid on any mortgage of record that was
recorded prior to the recordation of a notice of a
lien by the association, and costs and expenses
including attorneys' fees provided in such
mortgages [+];

provided that a lien recorded by the association shall expire

two years from the date of recordation; and provided further

that no lien may be imposed by the association against any unit

for any assessments arising solely from fines, penalties, or

late fees.
The lien of the association may be foreclosed by action or
by nonjudicial or power of sale foreclosure procedures set forth

in chapter 667, by the managing agent or board, acting on behalf

of the association|[—an—Ttike manner os—a mortgage—of——=xe

@D
He

preperty]. In any such foreclosure, the unit owner shall be
required to pay a reasonable rental for the unit, if so provided

in the bylaws[+] or the law, and the plaintiff in the

foreclosure shall be entitled to the appointment of a receiver

to collect the rental owed[+] by the unit owner or any tenant of

the unit. If the association is the plaintiff, it may request
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that its managing agent be appointed as receiver to collect the

rent from the tenant. The managing agent or board, acting on

behalf of the association, unless prohibited by the declaration,
may bid on the unit at foreclosure sale, and acquire and hold,
lease, mortgage, and convey the unit. Action to recover a money
judgment for unpaid common expenses shall be maintainable
without foreclosing or waiving the lien securing the unpaid
common expenses owed.

(b) Except as provided in subsection (g), when the
mortgagee of a mortgage of record or other purchaser of a unit
obtains title to the unit as a result of foreclosure of the
mortgage, the acquirer of title and the acquirer's successors
and assigns shall not be liable for the share of the common
expenses or assessments by the association chargeable to the
unit [whieh] that became due prior to the acquisition of title
to the unit by the acquirer. The unpaid share of common
expenses or assessments shall be deemed to be common expenses
collectible from all of the unit owners, including the acquirer
and the acquirer's successors and assigns. The mortgagee of
record or other purchaser of the unit shall be deemed to acquire
title and shall be required to pay the unit's share of common
expenses and assessments beginning:

(1) Thirty-six days after the order confirming the sale to

the purchaser has been filed with the court;

(2) Sixty days after the hearing at which the court grants

the motion to confirm the sale to the purchaser;

(3) Thirty days after the public sale in a nonjudicial

power of sale foreclosure conducted pursuant to

[seetieon—667—-53+] chapter 667; or

(4) Upon the recording of the instrument of conveyance;
whichever occurs first; provided that the mortgagee of record or

other purchaser of the unit shall not be deemed to acquire title
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under paragraph (1), (2), or (3), if transfer of title is
delayed past the thirty-six days specified in paragraph (1), the
sixty days specified in paragraph (2), or the thirty days
specified in paragraph (3), when a person who appears at the
hearing on the motion or a party to the foreclosure action
requests reconsideration of the motion or order to confirm sale,
objects to the form of the proposed order to confirm sale,
appeals the decision of the court to grant the motion to confirm
sale, or the debtor or mortgagor declares bankruptcy or is
involuntarily placed into bankruptcy. In any such case, the
mortgagee of record or other purchaser of the unit shall be
deemed to acquire title upon recordation of the instrument of

conveyance."

COMMENT 8

The task force recommends amending section 607-5, on the schedule of circuit court costs
and fees, to reference the fee for petitions to convert nonjudicial foreclosures of residential
property into judicial proceedings under section 667-53 and provide for the deposit of these
fees into the Mortgage Foreclosure Dispute Resolution Special Fund. Corresponding
amendments are made to section 667-53(a)(6) under Comment 27, and all of these
amendments take effect on August 15, 2012, to provide the Judiciary time to administer the
changes.

SECTION 7. Section 607-5, Hawaii Revised Statutes, 1is
amended by amending subsections (a) and (b) to read as follows:

"(a) The fees prescribed by the schedule in this section
shall be paid to the clerk of the circuit court as costs of
court by the person instituting the action or proceeding, or
offering the paper for filing, or causing the document to be
issued or the services to be performed in the circuit court;
provided that nothing in the schedule shall apply to cases of
adults charged with commission of a crime, or to proceedings

under section 571-11(1), (2), or (9), to proceedings under

chapter 333F or 334, to small estates including decedents'
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estates and protection of property of minors and persons under

disability when the amount payable is fixed by another statute,
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that the fees prescribed by subsection (c) (32) shall be
deposited by the clerk of the circuit court into the judiciary

computer system special fund pursuant to section 601-3.7[=]; and

provided further that the fees prescribed by subsection (b) (la)

shall be deposited by the clerk of the circuit court as provided

in section 667-53(a) (6).

For the purpose of this section, "Jjudgment" includes a
decree and any order from which an appeal lies.
SCHEDULE
In the application of this schedule, each case assigned a
new number or filed under the number previously assigned to a
probate, trust, guardianship, or conservatorship, shall carry a
fee for the institution or transfer of the action or proceeding
as prescribed by part I, and in addition the fees prescribed by
part II unless otherwise provided.
(b) PART I
Action or proceeding, general:
(1) Civil action or special proceeding, unless
another item in part I appliesS. .. eennnn. $200

(la) Petition for conversion of nonjudicial

foreclosure to judicial foreclosure................ $250
(2) Appeal tO @ ClrCUlt COUTT . it ittt ittt ettt eeeeeennn $100
(3) Transfer of action to circuit court from district
court, in addition to district court fees.......... $125
Trusts:
(4) Proceeding for (A) appointment of trustee; (B)
appointment of successor; (C) resignation of
trustee; (D) instructions; (E) approval of
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(8a)

(9)

investment; (F) approval of sale, mortgage,

lease, or other disposition of property; (G)

approval of compromise of claim, for each such

(4 E= i $100
Proceeding for (A) removal of trustee; (B) order
requiring accounting; (C) invalidation of action

taken by trustee; (D) termination of trust, for

each such matter. ... . ittt ittt i it eeeenn $100
Accounting, this fee to be paid for each account

filed and to include the settlement of the

ACCOUNE e v ettt ettt ettt et e e e e ettt $10
Vesting order.......coveiieeeennn. no charge under part I
Allowance of fees of trustees, attorneys, or

other fees for services incurred in a

proceeding for which a fee has been paid

under this section............... no charge under part I
Registration of a trust, or release of

registration, under chapter 560...... ... $3

Any other proceeding relating to a trust............ $15

Conservatorship:

(10)

Proceeding for (A) appointment; (B) appointment

of successor; (C) resignation; (D) instructions,

unless included in one of the foregoing

proceedings; (E), (F), (G) approval of any matter
listed in (E), (F), or (G) of item (4) in

relation to a trust, for each such matter.......... $100
Proceeding of the nature listed in (A), (B), (C),

or (D) of item (5) in relation to a trust, for

each such matter. ... ittt it i it ie e $15
Accounting, same as provided by item (6) in

relation £to a £rUSt. . ittt ittt it ittt it i $10

Any other proceeding relating to a
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conservatorship.........ooi... no charge under part I
Guardianship:
(13a) Guardianship, including all matters of the nature
listed in items (4) to (9), whether in family or
Clrcuit COUTL ittt ittt e ettt eieeeennn $100
Probate (decedents' estates). These fees include all matters of
the nature listed in items (4) to (9), without additional
charge:
(14) Probate, administration, domiciliary foreign
personal representative, or ancillary
administration, this fee to be paid once only for
each decedent's estate.. ..., $100

Family court cases:

(15) Matrimonial action (annulment, divorce,
separation, or separate maintenance)............... $100
(3 TN T o il ¥ o $100
(17) Guardianship, including all matters of the nature
listed in items (4) to (9)....As provided in item 13 (a)
(18) Termination of parental rights...no charge under part I
(19) Any other family court proceeding, except motions or

other pleadings in matrimonial, adoption, and
guardianship actions, but including without limitation
custody proceedings even if in the form of an habeas

COYPUS PrOCEEAING v i v vttt ettt et e et eeeeeeneeeeaeeans S15"

COMMENT 9

The following amendments are necessitated by the consolidation of statutory definitions
into a single section within chapter 667, as described in Comment 3. The new definitions
section is designated as section 667-1 under part | of chapter 667; consequently, the existing
section 667-1 should re-designated as section 667-1.5, and the existing part | should be re-
designated as part IA.
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SECTION 8. Chapter 667, Hawaii Revised Statutes, is

amended by designating:

1.
2.

Part I as part IA; and
Section 667-1 as section 667-1.5.

COMMENT 10

The task force recommends amending section 667-5 (under the judicial and nonjudicial
foreclosure processes under part | of chapter 667) to:

)

)

©)

Delete references to requirements for serving foreclosure notices that are
already included in the definition of "'serve' as proposed by the task force
(see Comment 3);

Amend the geographical publication requirements for foreclosure notices by
requiring publication in a daily newspaper of general circulation in the real
property tax zone in which the property is located, as shown on the
applicable county real property tax maps kept by each respective county's
real property tax assessment division, except for the county of Kalawao. The
existing provision requires publication in the daily newspaper with the
largest circulation, which eliminates any alternative and raises issues as to
how the largest circulation is determined. In addition, the existing provision
refers to publication in the "western™ and "eastern™ half of the county,
which are not specifically defined. As an alternative, the task force
recommends referring to county real property tax zones (see related
amendment in Comment 21); and

Provide that the mortgagee's filing of a copy of the notice of sale and the
mortgagee's affidavit with the Bureau of Conveyances shall occur no earlier
than ten days after the public sale of the mortgaged property. This
amendment is necessary because section 667-56(5) allows a short sale escrow
to be opened within ten days of the public sale; accordingly, the mortgagee
may not file the affidavit of sale earlier than ten days after the sale. (See
similar provision in Comment 24.)

SECTION 9. Section 667-5, Hawaii Revised Statutes, is

amended as follows:

1.

" (a)

By amending subsection (a) to read:

When a power of sale is contained in a mortgage, and

where the mortgagee, the mortgagee's successor in interest, or

any person authorized by the power to act in the premises|[+]
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desires to foreclose under power of sale upon breach of a
condition of the mortgage, the mortgagee, successor, or person
shall be represented by an attorney who is licensed to practice
law in the State and is physically located in the State. The
attorney shall:

(1) Give notice of the mortgagee's, successor's, or
person's intention to foreclose the mortgage and of
the sale of the mortgaged property as follows:

(A) By serving, not less than twenty-one days before
the date of sale, written notice of intent to

foreclose on all persons entitled to notice under

Hh

this part [in—the—some monner as—Serviee—o

ri] Lo i ] o4 - g

vl o £
[N S W R L T g

dure]; provided that in the

o
T

case of nonjudicial foreclosure of a lien by an
association against a mortgagor who is not an
owner-occupant, the association shall mail the
notice by certified or registered mail, not less
than twenty-one days before the date of sale, to:
(1) The unit owner at the address shown in the
records of the association and, if
different, at the address of the unit being
foreclosed; and
(ii) All mortgage creditors whose names are known
or can be discovered by the association; and
(B) By publication of the notice once in each of
three successive weeks, constituting three
publications with the last publication to be not
less than fourteen days before the day of sale,
in a daily newspaper [having—the—Jdargest] of

general circulation in the [speeifie—ecounty—in

wha ok +1h mort
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(3)

2.
" (d)

subsections

sopilation-of more +tha red theouaand byt

t/\Jt/LAJ_(_AL_J_\JLl oL IO 1 CIITT T ITTT ESA AW 5 CITIT OO oTITSD L av p e

lesgs +han +ha hundred thouasand +the w14~

LTOO CIITT CITT I T ITOT T OO0 CIIT U oTLTITCTy [ i 5wy tJuLJJ.J.k/

Aotice shall e wmalliahad 20 tha macgormarmas ot oo

ITOoOTICTT [SR Y = == T t/LALJJ.J.\_)LJ.CM LT [ i 5wy LLCVVQLJLABCJ. LJ.(_AVJ.LL\j

tha Toveoat adanal b s agmpeaalo; 4 4] Soteorn

[R5 wy J_(_AJ.\jC\_)L_ |\ H S Ny U R Sy € S U S N i 8 CAt/J.C\_)\_)J_ LT [ i 5wy o T T LIT
r western Walf ~Ff +ha cpandb aoaacan Dy

A= WS C T 1T [0 9 & g g A= [ i 5wy A\ A A B e I k/\J_L_LC\_)t/\JJ.lMJ.J.l\j Ay

the loeation of the subtect vropertrs] real

[ i 5wy LT O CTATT ITOUTT A= [ i 5wy QLALJJ Ay e t/J.\Jt/CJ. L__Y,

property tax zone in which the mortgaged property

is located, as shown on the applicable county

real property tax maps kept by each respective

county's real property tax assessment division,

except for the county of Kalawao which shall be

considered its own geographic area for the

purposes of this subparagraph;

Give notice of the mortgagor's right to elect to
participate in the mortgage foreclosure dispute
resolution program pursuant to section 667-75 or to
convert the nonjudicial power of sale foreclosure to a
judicial foreclosure pursuant to section 667-53; and
Give any notices and do all acts as authorized or
required by the power contained in the mortgage."

By amending subsection (d) to read:

Any sale, of which notice has been given pursuant to

and (b), may be postponed from time to time by

public announcement made by the mortgagee or by a person acting

on the mortgagee's behalf. Upon request made by any person who

is entitled to notice pursuant to section 667-5.5 or 667-6[+] or

this section,

the mortgagee or person acting on the mortgagee's

behalf shall provide the date and time of a postponed auction[+]

or, 1f the auction is canceled, information that the auction was

canceled.

The mortgagee, not earlier than ten days after the

public sale but within thirty days after selling the property in
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pursuance of the power, shall file a copy of the notice of sale
and the mortgagee's affidavit, setting forth the mortgagee's
acts in the premises fully and particularly, in the bureau of

conveyances."

COMMENT 11

The task force recommends amending section 667-5.5 to provide condominium and other
homeowner associations with notice of an owner-occupant's decision to participate in the
mortgage foreclosure dispute resolution program. (See related provisions in Comments 17,
42, and 46.)

SECTION 10. Section 667-5.5, Hawaii Revised Statutes, 1is
amended to read as follows:

"[1]15667-5.5[}] Foreclosure notice; planned communities;
condominiums; cooperative housing projects. Notwithstanding any
law or agreement to the contrary, any person who forecloses on a
property under this part within a planned community, a
condominium apartment or unit, or an apartment in a cooperative
housing project shall notify, by registered or certified mail,
the board of directors of the planned community association, the
association of owners of the condominium project, or the
cooperative housing project in which the property to be

foreclosed is located, of the following:

(1) The foreclosure at the time foreclosure proceedings
are begun[=]; and
(2) Any election by an owner-occupant of the property that

is the subject of the foreclosure to participate in

the mortgage foreclosure dispute resolution program

under part V.

The notice, at a minimum, shall identify the property,
condominium apartment or unit, or cooperative apartment that is
the subject of the foreclosure and identify the name or names of

the person or persons bringing foreclosure proceedings. [Fhais
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seetion] Paragraph (1) shall not apply if the planned community

association, condominium association of owners, or cooperative
housing corporation is a party in a foreclosure action. This
section shall not affect civil proceedings against parties other
than the planned community association, association of owners,

or cooperative housing corporation.”

COMMENT 12

The task force recommends eliminating superfluous references to filings and recordations
of documents with the assistant registrar of the land court or the bureau of conveyances, as
redundant with the definition of "record™ in the new section 667-1. (See discussion in
Comment 3.)

Similar amendments are made in Comments 14, 35, 42, 44, and 46.

SECTION 11. Section 667-6, Hawaii Revised Statutes, is
amended to read as follows:

"S§667-6 Notice to mortgage creditors. (a) Whenever a
mortgage creditor [hkavinrg] who has a mortgage lien on certain
premises desires notice that another mortgage creditor having a
mortgage lien on the same premises intends to foreclose the
mortgage and sell the mortgaged property pursuant to a power of
sale under section 667-5, the mortgage creditor may submit a
written request to the mortgagee who is foreclosing or who may
foreclose the mortgage by power of sale, asking to receive
notice of the mortgagee's intention to foreclose the mortgage

under power of sale. This request for notice may be submitted

any time after the recordation [er—fiting] of the subject

mortgace Ty i1 anis £ martzaszan o o v 1 Tomd oot et
g g aC T OO LT T A \SZA p_yull\_/\_,».) A T LTI A\NPA A W g L_, LNV AW e

mast—Pbe]; provided that the request is submitted prior to the

completion of the publication of the mortgagee's notice of
intention to foreclose the mortgage and of the sale of the
mortgaged property. This request shall be signed by the

mortgage creditor, or its authorized representative, desiring to
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receive notice, specifying the name and address of the person to
whom the notice is to be mailed.

(b) The mortgagee receiving the request shall thereafter
give notice to all mortgage creditors who have timely submitted
their request. The notice shall be sent by mail or otherwise
communicated to the mortgage creditors, not less than seven
calendar days prior to the date of sale.

(c) No request for copy of any notice pursuant to this
section nor any statement or allegation in any such request nor
any record thereof shall affect the title to real property or be
deemed notice to any person that any party requesting copy of
the notice has or claims any right, title, or interest in, or
lien or charge upon the property described in the mortgage

referred to therein."

COMMENT 13

The task force recommends amending section 667-10 (under the judicial and nonjudicial
foreclosure processes under part | of chapter 667) to specify that the distribution of surplus
proceeds from a public sale to the owner of the mortgaged property shall be made after the
proceeds have been distributed pursuant to section 667-3. This is a clarifying amendment
to ensure consistency with the related provisions of section 667-3.

SECTION 12. Section 667-10, Hawaii Revised Statutes, is
amended to read as follows:

"§667-10 Power unaffected by transfer; surplus after sale.
No sale or transfer by the mortgagor shall impair or annul any
right or power of attorney given in the mortgage to the
mortgagee to sell or transfer the mortgaged property, as
attorney or agent of the mortgagor, except as otherwise provided

by chapters 501 and 502. When public sale is made of the

mortgaged property under this part, distribution of the proceeds

of the sale shall be as specified in section 667-3, and the

remainder of the proceeds, if any, shall be paid over to the
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owner of the mortgaged property, after deducting the amount of

[edtadm] all claims and all expenses attending the same."

COMMENT 14

The task force recommends eliminating superfluous references to filings and recordations
of documents with the assistant registrar of the land court or the bureau of conveyances, as
redundant with the definition of "record” in the new section 667-1. (See discussion in
Comment 3.)

Similar amendments are made in Comments 12, 35, 42, 44, and 46.

SECTION 13. Section 667-14, Hawaii Revised Statutes, 1is
amended to read as follows:
"[£1§667-14[}] Recordation of foreclosure notice. The

foreclosing mortgagee may record a copy of the foreclosure

ar

£ +1h 1 andad ~q04 r +h
T ot anttG—CoOorrc Ot

@D
s

notice [with—theassistant—registr ©

bhiiraois £ oSty Ian Ao S o
O TT™ o oOTT AT AT &y (=8

ar

o))

3
T

i

prop e+] 1n a manner similar to

ol

recordation of notices of pendency of action under section 501-
151 or section 634-51, as applicable. The recorded notice shall
have the same effect as a notice of pendency of action. [From
and—after] Upon the recordation of the notice, any person who
thereafter becomes a purchaser or encumbrancer of the mortgaged
property shall be deemed to have constructive notice of the
power of sale foreclosure and shall be bound by the

foreclosure."

COMMENT 15

The task force recommends amending section 667-15(2) and (3), on the location of public
sales of mortgaged property under part | of chapter 667, to replace references to the
eastern and western portions of Hawaii County with references to the districts of that
county. (See related amendment in Comment 20.)

SECTION 14. Section 667-15, Hawaii Revised Statutes, is

amended to read as follows:

"[£]1§667-15[}] Location of public sale following power of
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sale foreclosure. The public sale of the mortgaged property
shall be held only on grounds or at facilities under the
administration of the State, as follows:
(1) At the state capitol, for a public sale of mortgaged
property located in the city and county of Honolulu;
(2) At a state facility in Hilo, for a public sale of
mortgaged property located in the [easternportien—-of
the—eeounty—ofHawaii+] districts of Hamakua, North

Hilo, South Hilo, or Puna;

(3) At a state facility in Kailua-Kona, for a public sale

of mortgaged property located in the [western portion

of—+the—ecounty—ofHawaiis] districts of North Kohala,

South Kohala, North Kona, South Kona, or Kau;

(4) At a state facility in the county seat of Maui, for a
public sale of mortgaged property located in the
county of Maui; and

(5) At a state facility in the county seat of Kauai, for a
public sale of mortgaged property located in the
county of Kauai;

as designated by the department of accounting and general
services; provided that no public sale shall be held on grounds
or at facilities under the administration of the judiciary. The
public sale shall be held during business hours on a business

day."

COMMENT 16
The following are technical amendments to reflect the re-designation of part I as part IA in

chapter 667, and to repeal definitions that were transferred to the new consolidated section
on definitions (section 667-1). Both amendments are described in Comment 3.

SECTION 15. Section 667-21, Hawaii Revised Statutes, is

amended to read as follows:
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COMMENT 17

The task force recommends amending section 667-21.5 to provide condominium and other
homeowner associations with notice of an owner-occupant's decision to participate in the
mortgage foreclosure dispute resolution program. (See related provisions in Comments 11,
42, and 46.)

SECTION 16. Section 667-21.5, Hawailiili Revised Statutes, 1is
amended to read as follows:

"[£]15667-21.5[}] Foreclosure notice; planned communities;
condominiums; cooperative housing projects. Notwithstanding any
law or agreement to the contrary, any person who forecloses on a
property under this part within a planned community, a
condominium apartment or unit, or an apartment in a cooperative
housing project shall notify, by way of registered or certified
mail, the board of directors of the planned community
association, the association of owners of the condominium
project, or the cooperative housing project in which the

property to be foreclosed is located, of the following:

(1) The foreclosure at the time foreclosure proceedings
are begun[=]; and

(2) Any election by an owner-occupant of the property that

is the subject of the foreclosure to participate in

the mortgage foreclosure dispute resolution program

under part V.

The notice, at a minimum, shall identify the property,
condominium apartment or unit, or cooperative apartment that is
the subject of the foreclosure and identify the name or names of
the person or persons bringing foreclosure proceedings. [Fais

seetion] Paragraph (1) shall not apply when the planned

community association, condominium association of owners, or
cooperative housing corporation is a party in a foreclosure

action. This section shall not affect civil proceedings against
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parties other than the planned community association,

association of owners, or cooperative housing corporation.”

COMMENT 18

The following amendments delete unnecessary references covered by the new definitions of
"approved housing counselors,™ "approved budget and credit counselors,' and "'serve,” as
described in Comment 3.

In addition, section 667-22(a)(3) should be amended to conform with the various property
description provisions within chapter 667 referencing a property's certificate of title, or
transfer certificate of title number if registered with the land court. Similar amendments
are made to sections 667-32(b)(3) in Comment 23, 667-54(a)(3) in Comment 28, and
667-75(b)(2) in Comment 39.

SECTION 17. Section 667-22, Hawaii Revised Statutes, is
amended as follows:

1. By amending subsection (a) to read:

"(a) When the mortgagor or the borrower has breached the
mortgage agreement, and when the foreclosing mortgagee intends
to conduct a power of sale foreclosure under this part, the
foreclosing mortgagee shall prepare a written notice of default
and intention to foreclose addressed to the mortgagor, the
borrower, and any guarantor. The notice of default and
intention to foreclose shall state:

(1) The name and address of the current mortgagee;

(2) The name and last known address of [ad+F] the

mortgagors, the borrowers, and any guarantors;

(3) [Fre] With respect to the mortgaged property, the

address or a description of [£hke] its location [ef—the

mortgaged—property], [fhe] tax map key number, and

title number if [within the Furisdietionof]
registered in the land court [—ef—+the mortgaged
property];
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2.

" (d)

The description of the default or, if the default is a
monetary default, an itemization of the delinquent
amount;

The action required to cure the default, including the
delinquent amount and the estimated amount of the
foreclosing mortgagee's attorney's fees and costs, and
all other fees and costs related to the default
estimated to be incurred by the foreclosing mortgagee
by the deadline date;

The date by which the default must be cured, which
shall be at least sixty days after the date of the
notice of default and intention to foreclose;

A statement that i1if the default is not cured by the
deadline date stated in the notice of default and
intention to foreclose, the entire unpaid balance of
the moneys owed to the mortgagee under the mortgage
agreement will become due, that the mortgagee intends
to conduct a power of sale foreclosure to sell the
mortgaged property at a public sale without any court
action and without going to court, and that the
mortgagee or any other person may acquire the
mortgaged property at the public sale;

The name, address, electronic address, and telephone
number of the attorney who is representing the
foreclosing mortgagee; provided that the attorney
shall be licensed to practice law in the State and
physically located in the State; and

Notice of the right of the owner-occupant to elect to
participate in any other process as established by

law."

By amending subsections (d) and (e) to read:

The notice of default and intention to foreclose
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shall also include contact information for [+eeat] approved
housing counselors and approved budget and credit counselors.

(e) The foreclosing mortgagee shall have the notice of
default and intention to foreclose served on:

(1) The mortgagor and the borrower [in—the—samemanner—as

serviee—of aecivil ecomplaint—under chapter 634 —orEthe
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(2) Any prior or junior creditors who have a recorded lien

on the mortgaged property before the recordation of
the notice of default and intention to foreclose under
section 667-23;

(3) The state director of taxation;

(4) The director of finance of the county where the
mortgaged property is located;

(5) The department of commerce and consumer affairs, by
filing the notice with the department when required;
and

(6) Any other person entitled to receive notice under this

part."

COMMENT 19

The task force recommends replacing references to the ''settlement document,”
memorializing an agreement resulting from mortgage foreclosure dispute resolution under
section 667-81(c), with generic references to an ‘‘agreement to resolve the nonjudicial
foreclosure™ or ""agreement.” Similar amendments are made in Comments 31 and 44.

SECTION 18. Section 667-24, Hawaii Revised Statutes, is
amended to read as follows:

"§667-24 Cure of default. (a) If the default is cured as

required by the notice of default and intention to foreclose, or

if the parties have reached [a—settlement—deecuments] an

agreement to resolve the nonjudicial foreclosure, the
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foreclosing mortgagee shall rescind the notice of default and

intention to foreclose. Within fourteen days of the date of the

cure or [a—settiement—document—reached—bythepartiesy] an

agreement to resolve the nonjudicial foreclosure, the

foreclosing mortgagee shall so notify any person who was served
with the notice of default and intention to foreclose. If the
notice of default and intention to foreclose was recorded, a
release of the notice of default and intention to foreclose
shall be recorded.

(b) If the default is not cured as required by the notice
of default and intention to foreclose, the parties have not

reached [a—settlement—document—pursuant—teo—part—¥] an agreement

to resolve the nonjudicial foreclosure and no report of

noncompliance has been issued against the mortgagee under
section 667-82, and the mortgagor has not elected to convert the
foreclosure to a judicial action, the foreclosing mortgagee,
without filing a court action and without going to court, may
foreclose the mortgage under power of sale to sell the mortgaged

property at a public sale."

COMMENT 20

The task force recommends amending section 667-25(b)(2) and (3), on the location of public
sales of mortgaged property under part Il of chapter 667, to replace references to the
eastern and western portions of Hawaii County with references to the districts of that
county. (See related amendments in Comment 15.)

SECTION 19. Section 667-25, Hawaii Revised Statutes, is
amended by amending subsection (b) to read as follows:

"(b) The public sale of the mortgaged property shall be
held only in the county where the mortgaged property is located;
provided that the public sale shall be held only on grounds or

at facilities under the administration of the State, as follows:

(1) At the state capitol, for a public sale of mortgaged

72



property located in the city and county of Honolulu;

(2) At a state facility in Hilo, for a public sale of

mortgaged property located in the [easternportion—eof

+h

o
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grty—eofHawaiis] districts of Hamakua, North

Hilo, South Hilo, or Puna;

(3) At a state facility in Kailua-Kona, for a public sale

of mortgaged property located in the [western portion

of+theecountyof Hawaiis] districts of North Kohala,

South Kohala, North Kona, South Kona, or Kau;

(4) At a state facility in the county seat of Maui, for a
public sale of mortgaged property located in the
county of Maui; and

(5) At a state facility in the county seat of Kauai, for a
public sale of mortgaged property located in the
county of Kauai;

as designated by the department of accounting and general
services; provided further that no public sale shall be held on
grounds or at facilities under the administration of the
judiciary. The public sale shall be held during business hours

on a business day."

COMMENT 21

The task force recommends amending section 667-27, on public notice of public sale under
the alternate power of sale foreclosure process in part 11 of chapter 667, as follows:

Q) Eliminate the opening bid estimate as a required item in the public notice,
because an estimate of the opening bid does not appear to further any
purpose and is usually determined just prior to the public sale, not at the
time of notice. Any estimate at the time of notice could be inaccurate by the
time the public sale is conducted and may discourage potential bidders; and

(2 Amend the geographical publication requirements for public notices by
requiring publication in a daily newspaper of general circulation in the real
property tax zone in which the property is located, as shown on the
applicable county real property tax maps kept by each respective county’s
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real property tax assessment division, except for the county of Kalawao, for
the same reasons mentioned in Comment 10.

SECTION 20. Section 667-27, Hawaii Revised Statutes, is

amended as follows:

1. By amending subsection (a) to read:
"(a) The foreclosing mortgagee shall prepare the public
notice of the public sale. The public notice shall state:

(1) The date, time, and place of the public sale;

(2) The dates and times of the two open houses of the
mortgaged property, or if there will not be any open
houses, the public notice shall so state;

(3) The unpaid balance of the moneys owed to the mortgagee
under the mortgage agreement;

(4) A description of the mortgaged property, including the

address and the tax map key number of the mortgaged

property;
(5) The name of the mortgagor and the borrower;
(6) The name of the foreclosing mortgagee;
(7) The name of any prior or junior creditors having a

recorded lien on the mortgaged property before the
recordation of the notice of default and intention to
foreclose under section 667-23;

(8) The name, the address in the State, and the telephone
number in the State of the person in the State
conducting the public sale; and

(9) The terms and conditions of the public salel[+—=aréd

48 An—estimateof theopeninghid]."
2. By amending subsection (d) to read:
"(d) The foreclosing mortgagee shall have the public
notice of the public sale printed in not less than seven-point
font and published in the classified section of a daily

newspaper [having—theJdargest] of general circulation
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ee~] real property tax zone in

which the mortgaged property is located, as shown on the

applicable county real property tax maps kept by each respective

county's real property tax assessment division, except for the

county of Kalawao which shall be considered its own geographic

area for the purposes of this subsection. The public notice

shall be published once each week for three consecutive weeks,
constituting three publications. The public sale shall take
place no sooner than fourteen days after the date of the

publication of the third public notice advertisement."

COMMENT 22

The task force recommends amending section 667-28 under the alternate power of sale
foreclosure process in part Il of chapter 667, to require notice of the postponement or
cancellation of a public sale to be provided to any person entitled to receive the notice of
default under section 667-22. This amendment restores provisions repealed by Act 48,
Session Laws of Hawaii 2011, that the task force believes provide necessary and reasonable
notice.

SECTION 21. Section 667-28, Hawaii Revised Statutes, is
amended by amending subsection (a) to read as follows:
"(a) The public sale may be either postponed or canceled

by the foreclosing mortgagee. Notice of the postponement or the

cancellation of the public sale shall be [ampounced]:

(1) Announced by the foreclosing mortgagee at the date,
time, and place of the last scheduled public salel[+];
and
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(2) Provided to any other person who is entitled to

receive the notice of default under section 667-22."

COMMENT 23

To conform to the amendments made to the publication requirements for a public notice of
public sale (under section 667-27(d) in Comment 21) the task force recommends amending
the suggested language for affidavits required to be signed by the foreclosing mortgagee
after the public sale of property in an alternate power of sale foreclosure under part Il of
chapter 667.

In addition, the suggested language for these affidavits should reference the inclusion of the
property's certificate of title, or transfer certificate of title number if registered with the
land court, as part of the legal description of the property attached to the affidavit, to
conform to the various property description provisions within chapter 667. Similar
amendments are made to sections 667-22(a)(3) in Comment 18, 667-54(a)(3) in Comment
28, and 667-75(b)(2) in Comment 39.

The amendments also remove a reference to the definition of "*foreclosing mortgagee™
because this definition is repealed in Comment 3.

SECTION 22. Section 667-32, Hawaii Revised Statutes, is
amended by amending subsection (b) to read as follows:

"(b) The recitals in the affidavit required under
subsection (a) may, but need not, be substantially in the
following form:

" (1) I am duly authorized to represent or act on behalf of

(name of mortgagee) ("foreclosing

mortgagee") regarding the following power of sale
foreclosure. I am signing this affidavit in
accordance with the alternate power of sale
foreclosure law (Chapter 667, Part II, Hawaii Revised
Statutes) ;

(2) The foreclosing mortgagee is a [“fere

] o e
oo TIIS

meortgagee™] mortgagee as defined in [Ehepeower—of

foreelosure—taws] section 667-1, Hawaii Revised

P
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Statutes, conducting a power of sale foreclosure;
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The power of sale foreclosure is of a mortgage made by

(name of mortgagor)

("mortgagor"), dated , and

recorded in the (bureau of

conveyances or office of the assistant registrar of

the land court) as (recordation

information). The mortgaged property is located at:

(address or description of

location) and is identified by tax map key number:

The legal description of the

mortgaged property, which shall include the

certificate of title or transfer certificate of title

number if registered in the land court, is attached as

Exhibit "A". The name of the borrower, 1f different

from the mortgagor, is

("borrower") ;

Pursuant to the power of sale provision of the

mortgage, the power of sale foreclosure was conducted

as required by the power of sale foreclosure law. The

following is a summary of what was done:

(A) A notice of default and intention to foreclose
was served on the mortgagor, the borrower, and

the following person: .  The

notice of default and intention to foreclose was
served on the following date and in the following

manner: ’

(B) The date of the notice of default and intention

to foreclose was (date) .

The deadline in the notice for curing the default

was (date), which deadline

date was at least sixty days after the date of

the notice;
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The notice of default and intention to foreclose
was recorded before the deadline date in the

(bureau of conveyances or

office of the assistant registrar of the land
court) . The notice was recorded on

(date) as document no.

A copy of the recorded

notice is attached as Exhibit "1";

The default was not cured by the deadline date in
the notice of default and intention to foreclose;
A public notice of the public sale was initially

published in the classified section of the

mortgaged—preoperty—isteecateds;] in accordance

with section 667-27(d), Hawaii Revised Statutes,

once each week for three consecutive weeks on the

following dates: . A copy

of the affidavit of publication for the last

public notice of the public sale is attached as

Exhibit "2". The date of the public sale was
(date). The last

publication was not less than fourteen days
before the date of the public sale;

The public notice of the public sale was sent to
the mortgagor, to the borrower, to the state
director of taxation, to the director of finance
of the county where the mortgaged property is
located, and to the following:

The public notice was sent

on the following dates and in the following

manner: . Those dates were
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(3)

after the deadline date in the notice of default
and intention to foreclose, and those dates were
at least sixty days before the date of the public
sale;

The public notice of the public sale was posted
on the mortgaged property or on such other real
property of which the mortgaged property is a
part on (date). That date

was at least sixty days before the date of the
public sale;

Two public showings (open houses) of the
mortgaged property were held (or were not held
because the mortgagor did not cooperate);

A public sale of the mortgaged property was held
on a business day during business hours on:

(date), at

(time), at the following

location: . The highest

successful bidder was (name)

with the highest successful bid price of
$ ; and
At the time the public sale was held, the default

was not cured and there was no circuit court
foreclosure action pending in the circuit where

the mortgaged property is located; and

This affidavit is signed under penalty of perjury."

COMMENT 24

The task force recommends amending section 667-33 under the alternate power of sale
foreclosure process in part 11 of chapter 667 to require the foreclosing mortgagee's filing of
the affidavit after public sale under section 667-32 and the conveyance document to be
recorded at least ten days after the public sale. This amendment is necessary because
section 667-56(5) allows a short sale escrow to be opened within ten days of the public sale;
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accordingly, the mortgagee may not file the affidavit of sale and conveyance document
earlier than ten days after the sale. (See similar provision in Comment 10.)

SECTION 23. Section 667-33, Hawaii Revised Statutes, is
amended by amending subsection (a) to read as follows:

"(a) The affidavit required under section 667-32 and the

ar

conveyance document shall be recorded [at—amy—tifme] no earlier

than ten days after the public sale is held but not later than

forty-five days after the public sale is held. The affidavit
and the conveyance document may be recorded separately and on
different days. After the recordation, the foreclosing
mortgagee shall mail or deliver a recorded copy to those persons
entitled to receive the public notice of the public sale under

section 667-27(c) ."

COMMENT 25

The task force recommends amending section 667-37 under the alternate power of sale
foreclosure process in part Il of chapter 667 as follows:

Q) Remove "borrowers' from the list of parties that can institute a judicial
foreclosure of mortgaged property. Borrowers should not be included in this
list because the borrower's rights are to convert a nonjudicial foreclosure
into a judicial foreclosure but not to institute a new foreclosure action.

2 Require judicial foreclosure actions to be filed before the public sale of the
property; and

3 Require the power of sale foreclosure process to be stayed during the
pendency of a circuit court foreclosure action. The task force believes that
the restoration of this provision repealed by Act 48, Session Laws of Hawaii
2011, is necessary to accommodate judicial foreclosures.

SECTION 24. Section 667-37, Hawaii Revised Statutes, is

amended to read as follows:

"§667-37 Judicial action of foreclosure before public

sale. This part shall not prohibit [fhebeoerrewer;] the

foreclosing mortgagee, or any other creditor having a recorded

80



lien on the mortgaged property before the recordation of the
notice of default under section 667-23, from filing an action
for the judicial foreclosure of the mortgaged property in the
circuit court of the circuit where the mortgaged property is

located[+]; provided that the action is filed before the public

sale is held. The power of sale foreclosure process shall be

stayed during the pendency of the circuit court foreclosure

action."

COMMENT 26

The task force recommends amending section 667-41, on public information requirements
for persons intending to use the power of sale foreclosure process under part 11 of chapter
667, to provide specific language for a uniform public information notice explaining the
foreclosure process. This amendment takes effect on September 1, 2012.

SECTION 25. Section 667-41, Hawaii Revised Statutes, is

amended to read as follows:
"§667-41 Public information notice requirement.
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institutions, mortgagees, lenders, business entities and
organizations without limitation, and persons, who intend to use
the power of sale foreclosure under this part, under the

conditions required by this part, shall [atseo—develep
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these—remedies—in simpte andunderstandable—+terms+]| provide the

public information notice described in subsection (b) to the

public, upon request, and to any applicant submitting a loan

application where residential property is required to be used to

secure the loan. The notice shall be provided to all applicants

and all owners of the residential property (if different from

the applicants) within three business days after the submission

of a written loan application, or within three business days

after the time residential property is required to be used to

secure a loan, whether or not there is a written loan

application. The purpose of the public information notice is to

inform the public, applicants, and others that the financial

institutions, mortgagees, lenders, organizations, and other

business entities and persons who are authorized under this part

to enforce the foreclosure rights in a mortgage, in the event of

the borrower's default, have the option of pursuing either a

judicial or nonjudicial foreclosure in the manner provided by

law.

(b) The public information notice requirement shall be

satisfied by the delivery of a separate notice that contains the

following wording and is printed in not less than fourteen-point

font:
PUBLIC INFORMATION NOTICE PURSUANT TO

HAWATITI REVISED STATUTES SECTION 667-41

WHAT IS FORECLOSURE?

This notice informs you regarding a lender's

right to foreclose in the event of a default on the

loan you have applied for or are considering if your

home is used to secure its repayment.
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The mortgage agreement or contract that you may

enter into states that in the event the amounts due

under the loan are not paid when they are due, or for

other reasons you do not perform your promises in the

note and mortgage, all of which are known as defaults,

the lender shall have the option to foreclose the

mortgage, which will result in a sale of your home.

The entity or person who holds your mortgage

("Mortgagee") may send you a notice informing you that

the Mortgagee is starting foreclosure proceedings.

You should not wait for that to happen; take steps to

prevent a foreclosure as soon as you are having

trouble paying your mortgage. You should contact your

lender or your lender's loan servicer, or you may

contact a budget and credit counselor or housing

counselor, to discuss your situation.

STEP ONE: NOTICE OF DEFAULT. The first step in

the foreclosure process is the Mortgagee usually sends

you a written notice of default, which occurs after

you are past due on your mortgage payment. The

Mortgagee will tell you in the notice how much time

you have to pay the required amount that is past due

and, by paying, will return your loan to good

standing.

STEP TWO: PROCEEDING TO FORECLOSURE. TIf you do

not pay the required amount past due by the deadline

in the notice of default, the Mortgagee may elect to

proceed to collect the balance due on your loan

through foreclosure. In Hawaii, there are two types

of foreclosures: Jjudicial and nonjudicial.

In a JUDICIAL FORECLOSURE, the Mortgagee files a

lawsuit against you in order to obtain a court
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judgment that you owe the balance due under your loan

and to obtain an order to sell the property. The

initial legal document you will receive in the lawsuit

is called the complaint. You should consult an

attorney of your choice who can advise you as to the

steps needed to protect your rights. Judicial

foreclosure involves the sale of the mortgaged

property under the supervision of the court. You will

receive notice of the foreclosure case hearings and

the sale date and the judicial decision is announced

after a hearing in court. The sale of the property

must be approved by the court before it can be

completed.

In a NONJUDICIAL FORECLOSURE, the process follows

the procedures spelled out in Chapter 667 of the

Hawaii Revised Statutes and in your mortgage. The

nonjudicial procedures allow a Mortgagee to foreclose

on and sell the property identified in the mortgage

without filing a lawsuit or court supervision. This

nonjudicial foreclosure is also called a power of sale

foreclosure. The Mortgagee starts the process by

giving you a written notice of default and of the

Mortgagee's intent to sell the property.

After the required time has elapsed, you will be

sent a notice of nonjudicial foreclosure sale, which

will tell you the date and location of the sale.

In a NONJUDICIAL foreclosure, if you own an

interest in the property you may have the right to

participate in the Mortgage Foreclosure Dispute

Resolution Program or to convert the nonjudicial

foreclosure into a judicial foreclosure. The

nonjudicial foreclosure may not proceed during the
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dispute resolution process or after it has been

converted to a judicial foreclosure.

PLEASE NOTE: Even if a judicial or nonjudicial

foreclosure has commenced, you may be able to

reinstate the loan and keep your home if you pay the

delinquent amount then due and the foreclosure

expenses that your Mortgagee has incurred. You must

contact the Mortgagee as soon as possible to determine

whether reinstatement is possible.

STEP THREE: PUBLIC SALE. The sale of a

foreclosed home is usually made through a public

auction, where the highest bidder who can make a cash

deposit of up to 10% of the bid can buy the property.

In a judicial foreclosure, the court appoints a third

party commissioner to advertise and conduct the sale.

In a nonjudicial foreclosure, the Mortgagee advertises

and conducts the sale. In both types of sales, the

Mortgagee has the right to buy the property by

submitting a credit bid based upon the balance owed on

the mortgage, so long as its bid is higher than any

other bids. If the Mortgagee buys the property, the

Mortgagee has the right to re-sell it in a private

sale at a later date.

STEP FOUR: DISBURSEMENT OF PROCEEDS; POTENTIAL

DEFICIENCY JUDGMENT. After the foreclosure sale is

completed, the proceeds are paid out to lien holders,

including the Mortgagee, in the order set by law and

lastly to you if there are any proceeds left.

In a JUDICIAL FORECLOSURE, the court tells the

commissioner whom to pay and how much. If the

property did not sell for enough to pay off the

balance due under your loan, the Mortgagee has the
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right to ask the court for a deficiency judgment

against you for the difference.

In a NONJUDICIAL FORECLOSURE, the Mortgagee

distributes the proceeds from the sale. If the

mortgaged property does not sell for enough to pay off

the balance due under your loan, the Mortgagee may

have the right to file a lawsuit against you to

collect the deficiency. In many cases, after a

nonjudicial foreclosure, a Mortgagee cannot or will

not choose to file a lawsuit for a deficiency.

READ THE NOTE AND MORTGAGE CAREFULLY TO

UNDERSTAND WHAT IS REQUIRED AND HOW TO AVOID

FORECLOSURE, AND CONSULT WITH AN ATTORNEY REGARDING

YOUR LEGAL RIGHTS.

(c) The requirements of this section shall apply only to

written loan applications submitted, or to loans where

residential property is required to be used as security, after

August 31, 2012."

COMMENT 27

The task force recommends amending section 667-53(a)(6), to change the fee for filing a
petition to convert a nonjudicial foreclosure of residential property into a judicial
foreclosure, to a firm $250, all of which shall be deposited into the mortgage foreclosure
dispute resolution special fund. Corresponding amendments are made to section 667-
53(a)(6) under Comment 9, and all of these amendments take effect on August 15, 2012, to
provide the Judiciary time to administer the changes.

In addition, section 667-53(b) should be amended to exempt planned community
associations organized under chapter 421J from the process allowing owner-occupants to
convert nonjudicial foreclosures of residential property into judicial foreclosures, to
parallel the existing exemption for condominium associations.

SECTION 26. Section 667-53, Hawaii Revised Statutes, is

amended by amending subsections (a) and (b) to read as follows:

"(a) An owner-occupant of a residential property that is
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subject to nonjudicial foreclosure under part [+] IA or II may

convert the action to a judicial foreclosure provided that:

(1)

A petition conforming to section 667-54 shall be filed
with the circuit court in the circuit where the
residential property is located, stating that the
owner-occupant of the property elects to convert the
nonjudicial foreclosure to a judicial foreclosure
proceeding no later than thirty days after the
foreclosure notice is served on the owner-occupant as
required by section 667-5 or 667-22;

Within forty-five days of the filing of the petition,
all owner-occupants and mortgagors of an interest in
the residential property whose interests are pledged
or otherwise encumbered by the mortgage that is being
foreclosed and all persons who have signed the
promissory note or other instrument evidencing the
debt secured by the mortgage that is being foreclosed,
including without limitation co-obligors and
guarantors, shall file a statement in the circuit
court action that they agree to submit themselves to
the judicial process and the jurisdiction of the
circuit court; provided further that if this condition
is not satisfied, the circuit court action may be
dismissed with prejudice as to the right of any owner-
occupant to convert the action to a judicial
proceeding, and the mortgagee may proceed
nonjudicially;

Filing a petition pursuant to paragraph (1) shall
automatically stay the nonjudicial foreclosure action
unless and until the judicial proceeding has been
dismissed;

The person filing the petition pursuant to paragraph
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(b)

(1) shall have an affirmative duty to promptly notify
the Hawaii attorney who is handling the nonjudicial
foreclosure about the filing of the complaint for
conversion;

All parties joined in the converted judicial
proceeding may assert therein any claims and defenses
that they could have asserted had the action
originally been commenced as a judicial foreclosure
action; and

[Notwithstandingchapter 607+—+the] The fee for filing

the petition shall be [ARet—more—than $525—~of whiech]

$250, which shall be deposited into the mortgage

foreclosure dispute resolution special fund

established under section 667-86[+—proevided—that 3£

This section shall not apply to foreclosures of

association liens that arise under a declaration filed pursuant

to chapter 421J, 514A, or 514B."

The task force recommends amending section 667-54(a)(3) to conform to the various
property description provisions within chapter 667 referencing a property's certificate of
title, or transfer certificate of title number if registered with the land court.
amendments are made to sections 667-22(a)(3) in Comment 18, 667-32(b)(3) in Comment

COMMENT 28

23, and 667-75(b)(2) in Comment 39.

SECTION 27. Section 667-54, Hawaii Revised Statutes, is

amended by amending subsection (a) to read as follows:

"[+] (a) [+] A petition filed pursuant to section 667-53

shall contain at a minimum:

(1)

A caption setting forth the name of the court, the
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title of the action, and the file number; provided
that the title of the action shall include the names
of the filing party as petitioner and the foreclosing
party as the respondent;

The name, mailing address, and telephone number of the
filing party;

The address or tax map key number, and the certificate

of title or transfer certificate of title number if

[wiEhin—+the tand tls—urisdietiony] registered in

oSN
\SAwAw gy

the land court, of the property subject to the

foreclosure action;

A statement identifying all other owner-occupants and
mortgagors of the property whose interests are pledged
or otherwise encumbered by the mortgage that is being
foreclosed and all persons who have signed the
promissory note or other instrument evidencing the
debt secured by the mortgage that is being foreclosed,
including without limitation co-obligors and
guarantors;

A certification under penalty of perjury that the
filing party is an owner-occupant of the subject
property and seeks to convert the nonjudicial
foreclosure to a judicial proceeding;

A statement certifying that the filing party served a
copy of the petition on the attorney identified in the
foreclosure notice under section 667-5 or 667-22
either by personal delivery at, or by postage prepaid
United States mail to, the address of the attorney as
set forth in the foreclosure notice under section 667-
5 or 667-22; and

A copy of the foreclosure notice that was served on

the filing party pursuant to section 667-5 or 667-22
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and for which the filing party is seeking to convert

to a judicial proceeding."

COMMENT 29

The task force recommends amending section 667-55(a), to clarify a portion of the required
statement in foreclosure notices (which statement relates to conversions to judicial
foreclosures) regarding the ability of a foreclosing lender to pursue a deficiency judgment
against the mortgagor.

SECTION 28. Section 667-55, Hawalii Revised Statutes, is
amended by amending subsection (a) to read as follows:

"(a) The foreclosure notice that is served as required
under section 667-5 or 667-22 shall include, in addition to the
contents required under section 667-5 or 667-22, a statement
printed in not less than fourteen-point font as follows:

"IF THE PROPERTY BEING FORECLOSED IS IMPROVED AND

USED FOR RESIDENTIAL PURPOSES, AN OWNER-OCCUPANT OF

THE PROPERTY (DEFINED IN CHAPTER 667 OF THE HAWAII

REVISED STATUTES AS A PERSON WHO, AT THE TIME THIS

NOTICE IS SERVED, OWNS AN INTEREST IN THE RESIDENTIAL

PROPERTY THAT IS SUBJECT TO THE MORTGAGE BEING

FORECLOSED AND THE RESIDENTIAL PROPERTY HAS BEEN THE

PRIMARY RESIDENCE CONTINUOUSLY FOR NOT LESS THAN TWO

HUNDRED DAYS) HAS THE RIGHT TO CONVERT A NONJUDICIAL

FORECLOSURE PROCEEDING TO A JUDICIAL FORECLOSURE WHERE

CLAIMS AND DEFENSES MAY BE CONSIDERED BY A COURT OF

LAW. TO EXERCISE THIS RIGHT, THE OWNER-OCCUPANT SHALL

COMPLETE AND FILE THE ATTACHED FORM WITH THE CIRCUIT

COURT IN THE CIRCUIT WHERE THE PROPERTY IS LOCATED

WITHIN THIRTY DAYS AFTER SERVICE OF THIS NOTICE.

IN ADDITION, ALL OWNER-OCCUPANTS AND MORTGAGORS

OF THE RESIDENTIAL PROPERTY WHOSE INTERESTS HAVE BEEN

PLEDGED OR OTHERWISE ENCUMBERED BY THE MORTGAGE THAT
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IS BEING FORECLOSED AND ALL PERSONS WHO HAVE SIGNED
THE PROMISSORY NOTE OR OTHER INSTRUMENT EVIDENCING THE
DEBT SECURED BY THE MORTGAGE THAT IS BEING FORECLOSED,
INCLUDING, WITHOUT LIMITATION, CO-OBLIGORS AND
GUARANTORS, SHALL FILE A STATEMENT IN THE CIRCUIT
COURT ACTION THAT THEY AGREE TO SUBMIT TO THE JUDICIAL
PROCESS AND THE JURISDICTION OF THE CIRCUIT COURT
WITHIN FORTY-FIVE DAYS OF THE FILING OF THE ATTACHED
FORM. FAILURE TO SATISEFY THIS CONDITION MAY RESULT IN
DISMISSAL OF THE CIRCUIT COURT ACTION WITH PREJUDICE.

AN OWNER-OCCUPANT SHALL PROMPTLY NOTIFY THE
HAWATITI ATTORNEY LISTED IN THIS NOTICE ABOUT THE FILING
OF THE CONVERSION FORM.

MORTGAGE FORECLOSURE DISPUTE RESOLUTION MAY BE
AVATLABLE IN NONJUDICIAL FORECLOSURE ACTIONS AS AN
ALTERNATIVE FOR OWNER-OCCUPANTS ATTEMPTING TO AVOID
FORECLOSURE OR TO MITIGATE THE EFFECTS OF FORECLOSURE
ON AN OWNER-OCCUPANT. HOWEVER, IF AN OWNER-OCCUPANT
FILES FOR CONVERSION, DISPUTE RESOLUTION MAY NOT BE
AVATLABLE UNLESS ORDERED BY A JUDGE.

A FORECLOSING LENDER WHO COMPLETES A NONJUDICIAL
FORECLOSURE OF RESIDENTIAL PROPERTY [SHALEEL] COULD BE
PROHIBITED UNDER HAWAII LAW FROM PURSUING A DEFICIENCY
JUDGMENT AGAINST A MORTGAGOR [UNEESS—TFHEDBEBTIS

BY—LAW]. IF THIS ACTION IS CONVERTED TO A JUDICIAL

PROCEEDING, HOWEVER, THEN ALL REMEDIES AVAILABLE TO A
LENDER MAY BE ASSERTED, INCLUDING THE RIGHT TO SEEK A
DEFICIENCY JUDGMENT."
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COMMENT 30

The task force recommends amending section 667-56, on prohibited practices for
mortgagees, as follows:

1)

)

Amend paragraph (4) to provide that the bar against delaying the delivery of
the recorded, conformed copy of the conveyance document to a bona fide
purchaser who purchases in good faith in a public sale applies to delays of
more than sixty days, rather than more than forty-five days, after the
completion of the public sale; and

Amend paragraph (5) to provide that the bar against completing nonjudicial
foreclosure proceedings during certain short sale escrows with a bona fide
purchaser applies when the short sale offer is at least ten percent, rather than
five percent, greater than the public sale price. This amendment addresses
sales commissions of six percent on the short sale that would consume all or
most of the percentage above the public sale price.

SECTION 29. Section 667-56, Hawaii Revised Statutes, is

amended to read as follows:

"[£]§667-56[}] Prohibited conduct. It shall be a

prohibited practice for any foreclosing mortgagee to engage in

any of the following practices:

(1)

Holding a public sale on a date, at a time, or at a
place other than that described in the public notice
of the public sale or a properly noticed postponement;
Specifying a fictitious place in the public notice of
the public sale;

Conducting a postponed public sale on a date other
than the date described in the new public notice of
the public sale;

Delaying the delivery of the recorded, conformed copy
of the conveyance document to a bona fide purchaser

who purchases in good faith for more than [ferty—five]

sixty days after the completion of the public sale;
Completing nonjudicial foreclosure proceedings during

short sale escrows with a bona fide purchaser if the
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short sale offer is at least [fiwe] ten per cent
greater than the public sale price; provided that
escrow 1is opened within ten days and closed within
forty-five days of the public sale; and provided
further that a bona fide short sale purchaser shall
have priority over any other purchaser;

(6) Completing nonjudicial foreclosure proceedings during
bona fide loan modification negotiations with the
mortgagor; or

(7) Completing nonjudicial foreclosure proceedings against
a mortgagor who has been accepted or is being
evaluated for consideration for entry into a federal
loan modification program before obtaining a
certificate or other documentation confirming that the
mortgagor is no longer eligible for, or an active

participant of, that federal program."

COMMENT 31

The task force recommends amending section 667-57(a) to specify that a junior lienholder
may not initiate or continue nonjudicial foreclosures under part 11 of chapter 667 until the
conclusion of a foreclosure initiated by a foreclosing mortgagee. The task force believes
that the omission of part Il nonjudicial foreclosures from this particular provision may
have been an oversight.

Section 667-57(a) should also be amended to replace references to the 'settlement
document,” memorializing an agreement resulting from mortgage foreclosure dispute
resolution under section 667-81(c), with generic references to an ""agreement to resolve the
nonjudicial foreclosure™ or ""agreement.” Similar amendments are made in Comments 19
and 44.

In addition, section 667-57(b) should be amended to allow condominium and other
homeowner associations to proceed with a nonjudicial foreclosure notwithstanding a stay
of foreclosure proceedings arising from a dispute resolution case opening, if the association
has not been notified of the foreclosure action by the foreclosing mortgagee or of the
dispute resolution case opening. (See related amendments regarding notice requirements
in Comments 11 and 17.)
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Finally, conforming amendments are made to delete references to the definition of
"foreclosing mortgagee,’ consistent with the repeal of that definition. (See Comment 3.)
SECTION 30. Section 667-57, Hawaii Revised Statutes, is
amended by amending subsections (a) and (b) to read as follows:
"(a) Upon initiation of a foreclosure action pursuant to
part [¥] IA or part II by a foreclosing mortgagee [as—definea—in
seetion—66/—21{b}], no junior lienholder shall be permitted to

initiate or continue a nonjudicial foreclosure pursuant to part

[£] IA or part II until the foreclosure initiated by the

foreclosing mortgagee has been concluded by a judgment issued by
a court pursuant to section [66+—35+] 667-1.5, the recording of
an affidavit after public sale pursuant to section 667-5 or 667-

33, or the filing of [a—settlement—deoeument] an agreement under

the mortgage foreclosure dispute resolution provisions of
section 667-81.
(b) Upon initiation of a foreclosure action pursuant to

part [¥] IA or part II by a foreclosing mortgagee [as—defined—in

seetion—667—2+{b)+], no junior lienholder shall be permitted to
initiate a nonjudicial foreclosure pursuant to part II during
the pendency of a stay pursuant to section 667-83; provided that
a junior lienholder may initiate or continue with a nonjudicial

foreclosure pursuant to part II if [&he]:

(1) The junior lien foreclosure was initiated before the
foreclosure action by the foreclosing mortgagee[=]; or
(2) The junior lienholder is an association and has not

been provided notice of the foreclosure action

pursuant to sections 667-5.5 or 667-21.5, or has not

received written notification of a case opening

pursuant to section 667-79."
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COMMENT 32

The task force recommends amending section 667-58, on notices made pursuant to chapter
667, to provide that:

1) Attorneys for a mortgage servicer, foreclosing mortgagee, or lender shall not
be required to be included in any affiliate statement of a foreclosing
mortgagee or lender;

2 Any notice or other correspondence made by the attorney for the foreclosing
mortgagee or lender shall not be required to reference any affiliate statement
made by the foreclosing mortgagee or lender; and

3) Any notice or other correspondence made by the attorney for a mortgage
servicer shall reference the appropriate affiliate statement of the foreclosing
mortgagee or lender authorizing the mortgage servicer to act.

Section 667-58 provides that any notices made pursuant to chapter 667 may be issued only
by persons authorized by a foreclosing mortgagee or lender, as reflected in an affiliate
statement specifying the authority granted. The task force believes that the foreclosing
mortgagee, the lender, and the mortgage servicer should not have to identify its attorney in
an affiliate statement. Furthermore, the attorney for a foreclosing mortgagee or lender
should not be required to reference any affiliate statement of its client (the foreclosing
mortgagee or lender) in notices or correspondence. However, because an affiliate
statement is required when a mortgage servicer is authorized to act for a foreclosing
mortgagee or lender, the attorney for a mortgage servicer needs to reference the affiliate
statement in notices and correspondence.

SECTION 31. Section 667-58, Hawaii Revised Statutes, is
amended to read as follows:

"[£]§667-58[}] Valid notice[~]; affiliate statement. (a)

Any notices made pursuant to this chapter may be issued only by
persons authorized by a foreclosing mortgagee or lender pursuant
to an affiliate statement signed by that foreclosing mortgagee
or lender and recorded at the bureau of conveyances identifying
the agency or affiliate relationship and the authority granted
or conferred to that agent or representative.

(b) The bureau of conveyances document number for the
affiliate statement required under subsection (a) shall be
included in any notice required to be personally served upon the

mortgagor or borrower under this chapter.
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(c) Any notice provided by a mortgage servicer, including
an agent, employee, or representative of that mortgage servicer,
shall be issued only by a mortgage servicer that has been listed
in the affiliate statement filed by the foreclosing mortgagee or
lender under subsection (a); provided further that the mortgage
servicer shall be licensed under or otherwise exempt from
chapter 454M. The agency relationship or affiliation of the
mortgage servicer and the foreclosing mortgagee or lender and
any authority granted or conferred to that mortgage servicer
shall be described in the affiliate statement filed under both
subsection (a) and section 454M-5(a) (4) (F).

(d) No attorney of a mortgage servicer, foreclosing

mortgagee, or lender shall be required to be included in any

affiliate statement of a foreclosing mortgagee or lender. No

notice or other correspondence made by any attorney for the

foreclosing mortgagee or lender shall be required to reference

any affiliate statement made by the foreclosing mortgagee or

lender. Any notice or other correspondence made by any attorney

for a mortgage servicer shall reference, in accordance with

subsection (b), the appropriate affiliate statement of the

foreclosing mortgagee or lender authorizing the mortgage

servicer to act."

COMMENT 33

The following amendment deletes a reference to "“foreclosing mortgagee,” the definition for
which is repealed under Comment 3.

SECTION 32. Section 667-59, Hawaii Revised Statutes, is
amended to read as follows:

"[f1§667-59[}] Actions and communications with the
mortgagor in connection with a foreclosure. A foreclosing

mortgagee shall be bound by all agreements, obligations,
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representations, or inducements made on its behalf by its
agents, including but not limited to its employees,
representatives, mortgage servicers, or persons authorized by a
foreclosing mortgagee or lender pursuant to an affiliate
statement recorded in the bureau of conveyances pursuant to

section 667-58.

COMMENT 34

The task force recommends amending section 667-60, on foreclosing mortgagees who
violate chapter 667 being deemed to have committed an unfair or deceptive act or practice
under section 480-2, to:

1) Specify the types of violations under chapter 667 that constitute unfair or
deceptive acts or practices;

2 Specify violations for which a foreclosure sale may be voided under section
480-12; and

3) Allow actions to void a foreclosure sale to be filed up to six months after an
affidavit of the sale is recorded.

This proposed amendment represents a compromise agreed to by thirteen of the eighteen
members of the task force regarding the applicability of the unfair and deceptive acts and
practices laws to the various nonjudicial foreclosure statutes and procedures. Certain
members disagreed with the proposed revisions. Their positions and concerns are in the
comments attached to this report as Appendix C.

SECTION 33. Section 667-60, Hawaii Revised Statutes, is
amended to read as follows:

"[£]15667-60[}] Unfair or deceptive act or practicel[~+];
transfer of title. (a) Any foreclosing mortgagee who [vietates]

engages in any of the following violations of this chapter shall

have committed an unfair or deceptive act or practice under

section 480-2[+]:
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(1) Failing to provide a borrower or mortgagor with, or
failing to serve as required, the information required
by sections 667-5, 667-22, or 667-55;

(2) Failing to publish, or to post, information on the
mortgaged property, as required by sections 667-5,
667-27, or 667-28;

(3) Failing to take any action required by section 667-24
if the default is cured or an agreement is reached;

(4) Engaging in conduct prohibited under section 667-56;

(5) Holding a public sale in violation of section 667-25
or section 667-26;

(6) Failing to include in a public notice of public sale
the information required by section 667-27 or section
667-28;

(7) Failing to provide the information required by section
667-41;

(8) With regard to mortgage foreclosure dispute resolution

under part V:

(A)

Failing to provide notice of the availability of

(B)

dispute resolution as required by section 667-75;

Participating in dispute resolution without

authorization to negotiate a loan modification,

or without access to a person so authorized, as

required by section 667-80(a) (1);

Failing to provide required information or

documents as required by section 667-80(c); or

Completing a nonjudicial foreclosure if a

neutral's closing report under section 667-82

indicates that the foreclosing mortgagee failed

to comply with requirements of the mortgage

foreclosure dispute resolution program;
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(9) Completing a nonjudicial foreclosure while a stay is

in effect under section 667-83;

(10) Failing to distribute sale proceeds as required by

section 667-31;

(11) Making any false statement in the affidavit of public

sale required by section 667-32; and

(12) Attempting to collect a deficiency in violation of

section 667-38.

(b) Notwithstanding subsection (a), the transfer of title

to the purchaser of the property as a result of a foreclosure

under this chapter shall only be subject to avoidance under

section 480-12 for violations described in subsection (a) (1) to

(9) 1f such violations are shown to be substantial and material;

provided that a foreclosure sale shall not be subject to

avoidance under section 480-12 for violation of section 667-

56(5) .

(c) Any action to void the transfer of title to the

purchaser of property under this chapter shall be filed in the

circuit court of the circuit within which the foreclosed

property is situated no later than one hundred eighty days

following the recording of the affidavit required by section

667-5 or section 667-32, as applicable. If no such action is

filed within the one hundred eighty-day period, then title to

the property shall be deemed conclusively vested in the

purchaser free and clear of any claim by the mortgagor or anyone

claiming by, through, or under the mortgagor."

COMMENT 35

The task force recommends eliminating superfluous references to filings and recordations
of documents with the assistant registrar of the land court or the bureau of conveyances, as
redundant with the definition of "record™ in the new section 667-1. (See discussion in
Comment 3.)
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Similar amendments are made in Comments 12, 14, 42, 44, and 46.

SECTION 34. Section 667-63, Hawaii Revised Statutes, is
amended by amending subsection (a) to read as follows:

"(a) A mortgage creditor having a mortgage lien on a time
share interest who desires notice that another mortgage creditor
having a mortgage lien on the time share interest intends to
foreclose and sell the mortgaged time share interest, pursuant
to the power of sale under section 667-62, may submit a written
request to the mortgagee who is foreclosing or who may foreclose
the mortgage by power of sale, asking to receive notice of the
mortgagee's intention to foreclose the mortgage under section
667-62. The request for notice:

(1) May be submitted any time after the recordation [e=

fi+lHing] of the subject mortgage [at—the bureau—of

be]; provided

that the request is submitted prior to completion of

publication of notice of the intention to foreclose
the mortgage and of the sale of the mortgaged time
share interest;
(2) Shall be signed by the mortgage creditor desiring to
receive notice, or its authorized representative; and
(3) Shall specify the name and address of the person to

whom the notice is to be mailed."

COMMENT 36

The task force recommends amending section 667-71(b) to exempt planned community
associations organized under chapter 421J from the requirements of the mortgage
foreclosure dispute resolution program in part V of chapter 667, to parallel the existing
exemption for condominium associations.

SECTION 35. Section 667-71, Hawaii Revised Statutes, is

amended by amending subsection (b) to read as follows:
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"(b) This part shall not apply to actions by an
association to foreclose on a lien for amounts owed to the
association that arise under a declaration filed pursuant to
chapter 421J, 514A, or 514B, or to a mortgagor who has
previously participated in dispute resolution under this part

for the same property on the same mortgage loan."

COMMENT 37

The task force recommends amending section 667-73(c) to authorize the Department of
Commerce and Consumer Affairs to contract with approved housing counselors and
approved budget and credit counselors for purposes of the mortgage foreclosure dispute
resolution program under part V of chapter 667.

In the course of providing counseling to an owner-occupant under the dispute resolution
program, a housing counselor certified by the U.S. Department of Housing and Urban
Development (HUD) will attempt to contact the mortgage lender or servicer to resolve the
dispute. It is possible that an owner-occupant could elect to participate, go to required
counseling, and have their dispute resolved by the housing counselor before the neutral
becomes involved. The Department of Commerce and Consumer Affairs wanted to have
clear statutory authority to contract with the HUD-certified housing counselors so that, in
the event the situation just described occurs, the housing counselor can be compensated for
services rendered, as resolving the dispute expeditiously is in the interest of both parties in
the dispute resolution process.

SECTION 36. Section 667-73, Hawaii Revised Statutes, is
amended as follows by amending subsection (c) to read as
follows:

"(c) The department is authorized to contract with county,
state, or federal agencies, and with private organizations or

approved housing counselors or approved budget and credit

counselors for the performance of any of the functions of this
part. These contracts shall not be subject to chapter 103D or
103F."
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COMMENT 38

This amendment eliminates a reference to ""primary residence™ that is already included in
the definition of "*owner-occupant™ in Comment 3.

SECTION 37. Section 667-74, Hawalii Revised Statutes, is
amended to read as follows:

"[£]15667-74[}] Availability of dispute resolution required
before foreclosure. Before a public sale may be conducted
pursuant to section 667-5 or 667-25 for a residential property

that is occupied by an owner-occupant [as—aprimary—residenece],

the foreclosing mortgagee [shatt], at the election of the owner-
occupant, shall participate in the mortgage foreclosure dispute
resolution program under this part to attempt to negotiate an
agreement that avoids foreclosure or mitigates damages in cases

where foreclosure is unavoidable."

COMMENT 39

The following amendments eliminate references to "local’* approved housing counselors
and approved budget and credit counselors, to conform with amendments to the definitions
of those terms in Comment 3.

In addition, amendments should be made to the description of the subject property in a
foreclosure notice's disclosure of dispute resolution availability under section 667-75(b)(2),
to conform with the various property description provisions within chapter 667 referencing
a property's certificate of title, or transfer certificate of title number if registered with the
land court. Similar amendments are made to sections 667-22(a)(3) in Comment 18, 667-
32(b)(3) in Comment 23, and 667-54(a)(3) in Comment 28.

SECTION 38. Section 667-75, Hawaii Revised Statutes, is
amended by amending subsection (b) to read as follows:

"(b) The notice required by subsection (a) shall be
printed in not less than fourteen-point font and include:

(1) The name and contact information of the mortgagor and

the mortgagee;

(2) The subject property address and legal description,
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including tax map key number and the certificate of

title or transfer certificate of title number if

wmatrhairn + 1 1and ottt 17 ada
wWITrthtriht—tatc——=ahG—Coutt <

s—urisdietions] registered in

the land court;

The name and contact information of a person or entity
authorized to negotiate a loan modification on behalf
of the mortgagee;

A statement that the mortgagor shall consult with an
approved housing counselor or an approved budget and
credit counselor at least thirty days prior to the
first day of a scheduled dispute resolution session;
Contact information for all [deeal] approved housing
counselors;

Contact information for all [d+eead] approved budget
and credit counselors;

A statement that the mortgagor electing to participate
in the mortgage foreclosure dispute resolution program
shall provide a certification under penalty of perjury
to the department that the mortgagor is an owner-
occupant of the subject property, including supporting
documentation;

A general description of the information that an
owner-occupant electing to participate in the mortgage
foreclosure dispute resolution program is required to
provide to participate in the program as described
under section 667-80(c) (2);

A statement that the owner-occupant shall elect to
participate in the mortgage foreclosure dispute
resolution program pursuant to this part no later than
thirty days after the department's mailing of the

notice or the right shall be waived."
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COMMENT 40

The following amendments eliminate references to "local’* approved housing counselors
and approved budget and credit counselors, to conform with amendments to the definitions
of those terms in Comment 3.

SECTION 39. Section 667-77, Hawaii Revised Statutes, is
amended to read as follows:

[£15§667-77[}] Notification to mortgagor by department.
Within ten days after the mortgagee's filing of a notice of
default and intention to foreclose with the department, the
department shall mail a written notification by registered or
certified mail to the mortgagor that a notice of default and
intention to foreclose has been filed with the department. The
notification shall inform the mortgagor of an owner-occupant's
right to elect to participate in the foreclosure dispute
resolution program and shall include:

(1) Information about the mortgage foreclosure dispute

resolution program;

(2) A form for an owner-occupant to elect or to waive
participation in the mortgage foreclosure dispute
resolution program pursuant to this part that shall
contain instructions for the completion and return of
the form to the department and the department's
mailing address;

(3) A statement that the mortgagor electing to participate
in the mortgage foreclosure dispute resolution program
shall provide a certification under penalty of perjury
to the department that the mortgagor is an owner-
occupant of the subject property, including a
description of acceptable supporting documentation as
required by section 667-78(a) (2);

(4) A statement that the owner-occupant shall elect to

participate in the mortgage foreclosure dispute
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resolution program pursuant to this part no later than
thirty days after the department's mailing of the
notice or the owner-occupant shall be deemed to have
waived the option to participate in the mortgage
foreclosure dispute resolution program;

(5) A description of the information required under
section 667-80(c) (2) that the owner-occupant shall
provide to the mortgagee and the neutral assigned to
the dispute resolution;

(6) A statement that the owner-occupant shall consult with
an approved housing counselor or approved budget and
credit counselor at least thirty days prior to the
first day of a scheduled dispute resolution session;

(7) Contact information for all [d+eeat] approved housing
counselors;

(8) Contact information for all [d+eeat] approved budget
and credit counselors; and

(9) Contact information for the department.

The notification shall be mailed to the subject property address
and any other addresses for the mortgagor as provided in the
mortgagee's notice of dispute resolution under 667-75 and the

foreclosure notice under section 667-5 or 667-22(a)."

COMMENT 41

The task force recommends amending section 667-78(a) to provide owner-occupants with
the option of completing the mortgage foreclosure dispute resolution program election
form on a website maintained by the Department of Commerce and Consumer Affairs, to
expand access to the program.

SECTION 40. Section 667-78, Hawaii Revised Statutes, is
amended as follows:

1. By amending subsection (a) to read:

"(a) An owner-occupant elects to participate in the
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mortgage foreclosure dispute resolution program by returning to

the department:

(1) The completed program election form provided

[parsuant] :

(A) Pursuant to section 667-77(2); or

(B) On a website maintained by the department;

(2) Certification under penalty of perjury that the
mortgagor is an owner-occupant, accompanied with any
supporting documentation, including copies of recent
utility billing statements, voter registration
records, real estate property tax records, or state
identification forms; and

(3) A program fee of $300.

The completed form and fees shall be received by the department
no later than thirty days after mailing of the department's
notification pursuant to section 667-77."

2. By amending subsection (c) to read:

"(c) If the owner-occupant does not elect to participate
in dispute resolution pursuant to this part, the department
shall notify the mortgagee within ten days of receiving an
election form indicating nonelection or the termination of the
thirty-day time period for election. After receiving the
department's notification, the mortgagee may proceed with the
nonjudicial foreclosure process according to the process
provided in part [+#] IA or part II of this chapter, as

applicable."

COMMENT 42

The task force recommends amending section 667-79(a) to provide condominium and other
homeowner associations with notice of an owner-occupant's decision to participate in the
mortgage foreclosure dispute resolution program. (See related provisions in Comments 11,
17, and 46.)
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In addition, section 667-79(a) should be amended to increase the amount of time to
schedule a dispute resolution session under the mortgage foreclosure dispute resolution
program. This would help ensure that owner-occupants participating in the program have
sufficient time to meet other time-sensitive dispute resolution requirements, such as having
to consult with an approved housing counselor or approved budget and credit counselor at
least thirty days before the first day of a scheduled dispute resolution session pursuant to
section 667-80(b).

The task force also recommends eliminating superfluous references to filings and
recordations of documents with the assistant registrar of the land court or the bureau of
conveyances, as redundant with the definition of "'record™ in the new section 667-1. (See
discussion in Comment 3.) Similar amendments are made in Comments 12, 14, 35, 44, and
46.

SECTION 41. Section 667-79, Hawaii Revised Statutes, is
amended as follows:

1. By amending subsection (a) to read:

"(a) If an owner-occupant elects to participate in the
mortgage foreclosure dispute resolution program, the department
shall open a dispute resolution case. Within twenty days of
receipt of the owner-occupant's election form and fee in
accordance with section 667-78, the department shall mail
written notification of the case opening to the parties and, if

applicable, the condominium or other homeowner association of

the project where the owner-occupant's property is located, by

registered mail, return receipt requested, which shall include:
(1) Notification of the date, time, and location of the
dispute resolution session;
(2) An explanation of the dispute resolution process;
(3) Information about the dispute resolution program
requirements; and
(4) Consequences and penalties for noncompliance.
The dispute resolution session shall be scheduled for a date no
less than [£hirty] forty and no more than [sixEy] seventy days
from the date of the notification of case opening, unless

mutually agreed to by the parties and the neutral."
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2. By amending subsection (c) to read:
"(c) The written notification of a case opening under this
section shall operate as a stay of the foreclosure proceeding in

accordance with section 667-83[+] and may be [fited—-o¥]
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COMMENT 43

The following are technical amendments to replace a reference to "counsel”™ with "an
attorney' in section 667-80(a), for consistency with the use of the latter term throughout
chapter 667, and to reference "approved' housing counselors in 667-80(c) as defined in the
new section 667-1 (see Comment 3).

SECTION 42. Section 667-80, Hawaii Revised Statutes, is
amended as follows:

1. By amending subsection (a) to read:

"(a) The parties to a dispute resolution process conducted
under this part shall consist of the owner-occupant or the
owner-occupant's representative, and the mortgagee or the
mortgagee's representative; provided that:

(1) A representative of the mortgagee who participates in

the dispute resolution shall be authorized to
negotiate a loan modification on behalf of the
mortgagee or shall have, at all stages of the dispute
resolution process, direct access by telephone,
videoconference, or other immediately available
contemporaneous telecommunications medium to a person
who is so authorized;

(2) The mortgagee and owner-occupant may be represented by

[eeunsels ] an attorney; and

(3) The owner-occupant may be assisted by an approved
housing counselor or approved budget and credit

counselor."
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2.

1Al (C)

By amending subsection (c) to read:

The parties shall comply with all information

requests from the department or neutral. No less than fifteen

days prior to the first day of the scheduled dispute resolution

session:

(1)

The mortgagee shall provide to the department and the

mortgagor:

(A)

(C)

A copy of the promissory note, signed by the
mortgagor, including any endorsements, allonges,
amendments, or riders to the note evidencing the
mortgage debt;

A copy of the mortgage document and any
amendments, riders, or other documentation
evidencing the mortgagee's right of nonjudicial
foreclosure and interest in the property
including any interest as a successor or
assignee; and

Financial records and correspondence that confirm

the mortgage loan is in default.

The owner-occupant shall provide to the department and

the mortgagee:

(A)

Documentation showing income qualification for a
loan modification, including any copies of pay
stubs, W-2 forms, social security or disability
income, retirement income, child support income,
or any other income that the owner-occupant deems
relevant to the owner-occupant's financial
ability to repay the mortgage;

Any records or correspondence available which may
dispute that the mortgage loan is in default;

Any records or correspondence available

evidencing a loan modification or amendment;
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(D) Any records or correspondence available that
indicate the parties are currently engaged in
bona fide negotiations to modify the loan or
negotiate a settlement of the delinquency;

(E) Names and contact information for approved
housing counselors, approved budget and credit
counselors, or representatives of the mortgagee,
with whom the owner-occupant may have or is
currently working with to address the
delinquency; and

(F) Verification of counseling by an approved housing
counselor or approved budget and credit

counselor."

COMMENT 44

The task force recommends amending section 667-81 to remove the neutral foreclosure
dispute resolution specialist's participation in the documentation of agreements between
parties to a mortgage foreclosure dispute resolution case. This is accomplished by
eliminating the provisions requiring settlement documents to be signed in the presence of a
neutral so as to avoid unnecessary second sessions, at a cost of both time and money to the
neutrals. Furthermore, the attachment of the settlement document to the neutral’s report
would have created a data storage problem due to both its potential volume and its
sensitive content. (Settlement agreements between lender and owner-occupant are likely to
include personal financial information that would need to be protected for privacy.) The
proposed amendment is intended to streamline the process and would avoid the
Department of Commerce and Consumer Affairs having to retain large amounts of
sensitive data.

For the same reasons, the task force recommends repealing the requirement that the
settlement document memorializing an agreement resulting from the dispute resolution
process be filed or recorded with the land court or the bureau of conveyances, and
providing for the closing report of the neutral dispute resolution specialist to be filed or
recorded instead, with regard to the release of a stay of nonjudicial foreclosure proceedings
pending dispute resolution pursuant to section 667-83.

The task force also recommends eliminating superfluous references to filings and

recordations of documents with the assistant registrar of the land court or the bureau of
conveyances, as redundant with the definition of "record" in the new section 667-1. (See
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discussion in Comment 3.) Similar amendments are made in Comments 12, 14, 35, 42, and
46.

In addition, section 667-81(c) should be amended to replace references to the **settlement
document,” memorializing an agreement resulting from mortgage foreclosure dispute
resolution under section 667-81(c), with generic references to an ""agreement to resolve the
nonjudicial foreclosure™ or ""agreement.” Similar amendments are made in Comments 19
and 31.

SECTION 43. Section 667-81, Hawaii Revised Statutes, is
amended by amending subsections (b), (c), and (d) to read as
follows:

"(b) If, despite the parties' participation in the dispute
resolution process and compliance with the requirements of this
part, the parties are not able to come to an agreement, the

neutral shall file a closing report with the department that the

parties met the program requirements. The mortgagee may [fite

e¥] record the report [at—the burcaveofconveyaneces—or—+theland

ot
AT ATy o

—as—appropriate] . Upon recording of the report pursuant
to this subsection, the foreclosure process shall resume along
the timeline as it existed on the date before the mortgagor
elected dispute resolution, and may proceed as otherwise
provided by law. The mortgagee shall notify the mortgagor of
the recording date and document number of this report and the
deadline date to cure default in an amended foreclosure notice.
Nothing in this subsection shall be construed to require the
neutral to wait the full sixty days allotted for dispute
resolution to determine that the parties were unable to reach an
agreement and file a report.

(c) If the parties have complied with the requirements of
this part and have reached an agreement, the agreement shall be

memorialized in [a—setttement—deecument] writing and signed by

the parties or their authorized representatives. [FE—£he
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the—reutratts—elosingreport-] The |[settlemernt—deocument]
agreement shall be a contract between the parties and shall be
enforceable in a private contract action in a court of
appropriate jurisdiction in the event of breach by either party.
If the [setttement—deecument] agreement allows for foreclosure or
other transfer of the subject property, the stay of the
foreclosure under section 667-83 shall be released upon [fiting

er—reecording] the [settlement—deecument] recordation of the

neutral's closing report [with—+the land court—or bureau—of
coRveyanrees;—as—appropriate]. Thereafter, the office of the

assistant registrar of the land court or bureau of conveyances

may record a notice of sale or other conveyance document, as
appropriate.

(d) If the parties to a dispute resolution process reach
an agreement which resolves the matters at issue in the dispute
resolution before the first day of the scheduled dispute
resolution session scheduled pursuant to this section, the
parties shall notify the neutral by that date. The neutral
shall thereafter issue a closing report that the parties have
reached an agreement prior to the commencement of a dispute

resolution session. If the agreement provides for foreclosure,

112



the parties shall memorialize the agreement in a writing signed

by both parties [andpreovided—teothe nevtral—Any agrecment
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(_ALAL_LJ.\JJ.J.L:J.LL\j [ S N S W U S N W ) U RN S ) RS 1T AT CTOCTITT T iy CTIT [ NS ) U Sy @ R iy [=J
elosing—report The parties ma fite—-o¥] record the report
g ~
[ﬁ+ +he e ey £ o armtIAIaNn Ao +he 1 arn A ~q et o o
T CTIT OO TTTT O VULLVC_Y(_ALLVCQ . - CTIT LTI A\ AW AW g = L_, & e
appropriate]. If the agreement authorizes foreclosure, the stay

of the foreclosure under section 667-83 shall be released upon
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conveyanrees—aS——appropriates] the recordation of the report.

Thereafter, the land court or bureau of conveyances may record a

T

notice of sale or other conveyance document, as appropriate. No
fees shall be refunded if the parties come to an agreement prior
to a dispute resolution session conducted pursuant to this

part."

COMMENT 45

The task force recommends amending section 667-82(a) to provide that failure by the
mortgagee and the owner-occupant to reach an agreement in the dispute resolution process
under part V of chapter 667 shall not constitute failure to comply with the requirements of
the mortgage foreclosure dispute resolution program. The task force believes that a failure
to agree, without more, should not be the basis for a neutral's determination that either
party did not comply with the dispute resolution program.

SECTION 44. Section 667-82, Hawaii Revised Statutes, is
amended by amending subsection (a) to read as follows:

"(a) The neutral's closing report shall indicate if the
mortgagee or the owner-occupant failed to comply with
requirements of the mortgage foreclosure dispute resolution
program.

(1) In the case of the mortgagee, failure to comply with

the requirements of the program may consist of:
(A) Participation in dispute resolution without the

authority to negotiate a loan modification or

without access at all stages of the dispute
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(D)

resolution process to a person who is so
authorized;

Failure to provide the required information or
documents;

Refusal to cooperate or participate in dispute
resolution; or

Refusal or failure to pay program fees under

section 667-79 in a timely manner.

In the case of the owner-occupant, failure to comply

with the requirements of the program may consist of:

(A)

(B)

Failure to provide the required information or
documents; or
Refusal to cooperate or participate in dispute

resolution([=];

provided that failure by the mortgagee and the owner-

occupant to reach an agreement to resolve the dispute

shall not constitute failure by the mortgagee or the

owner-occupant to comply with the requirements of the

mortgage foreclosure dispute resolution program."

COMMENT 46

The task force recommends amending section 667-83(a) to provide that a stay of
association foreclosure proceedings following a dispute resolution case opening is invalid
unless notifications to condominium or other homeowner associations regarding the owner-
occupant's decision to participate in dispute resolution program have been made.
related provisions in Comments 11, 17, and 42.)

In addition, section 667-83(a) should be amended to eliminate superfluous references to
filings and recordations of documents with the assistant registrar of the land court or the
bureau of conveyances, as redundant with the definition of *record™ in the new section
667-1. (See discussion in Comment 3.) Similar amendments are made in Comments 12, 14,
35,42, and 44.

SECTION 45. Section 667-83, Hawaii Revised Statutes, is

amended by amending subsection (a) to read as follows:

114

(See



"(a) The written notification of a case opening under

section 667-79 shall operate as a stay of the foreclosure

roceeding[+] and may be [fited—e*r] recorded|[—as—appropriate
| gl7 Y 7 PPreP 7
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great—ef—eonveyanees—]; provided that the

written notification shall not act as a stay on a foreclosure

proceeding by an association unless the association has been

provided notice pursuant to sections 667-5.5, 667-21.5, or 667-

79."

COMMENT 47

The following amendment conforms the reference to *land court™ to the specific reference
to the office of the assistant registrar of the land court, as provided in the definition of
"record.”

SECTION 46. Section 667-86, Hawaii Revised Statutes, is
amended by amending subsection (b) to read as follows:

" (b) All persons who record an affidavit in the office of

the assistant registrar of the land court, pursuant to section

501-118, or who record a conveyance document in the bureau of
conveyances for an owner-occupied property subject to a
nonjudicial power of sale foreclosure shall pay a fee of $100,
which shall be deposited into the mortgage foreclosure dispute

resolution special fund on a quarterly basis."

COMMENT 48

Comments 49 through 51 relate to statutory amendments that are grouped as ""Part IV* in
the task force's proposed legislation. All of these amendments affect statutes that are
amended twice in the proposed legislation -- immediately when the proposed legislation
takes effect and then again at a later date -- for various reasons that are explained below.

PART IV
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COMMENT 49

The following amendment to the newly created section 421J-A in Comment 2 takes effect
on September 30, 2014 (see section 57(3) in Comment 55), and lowers the cap on special
assessments that planned community associations may impose for unpaid maintenance fees
against a person who purchases a delinquent apartment in a power of sale foreclosure,
consistent with the reversion of identical provisions for condominiums in sections 514A-
90(h) and 514B-146(h), pursuant to section 45(2) of Act 48, Session Laws of Hawaii 2011.

SECTION 47. Section 421J-A, Hawalii Revised Statutes, is
amended by amending subsection (h) to read as follows:

"(h) The amount of the special assessment assessed under
subsection (g) shall not exceed the total amount of unpaid

regular monthly common assessments that were assessed during the

[Ewedwve] six months immediately preceding the completion of the

judicial or nonjudicial power of sale foreclosure. In no event
shall the amount of the special assessment exceed the sum of

[$7+2066=] $3,600."

COMMENT 50

Comment 5 covers the initial amendments the task force proposes for section 454M-10, on
penalties for violations of the mortgage servicers law under chapter 454M. This section
directs that a portion of the administrative fines imposed are to be deposited into the
Mortgage Foreclosure Dispute Resolution Special Fund established under section 667-86.
However, the special fund will be repealed on September 30, 2014, pursuant to section
45(2) of Act 48, Session Laws of Hawaii 2011, and all funds remaining in the special fund
are to be transferred to the compliance resolution fund pursuant to section 45(6) of Act 48.

Hence, section 454M-10 should be amended to repeal the reference to deposits of fines into
the Mortgage Foreclosure Dispute Resolution Special Fund, effective September 30, 2014
(see section 57(3) in Comment 55).

SECTION 48. Section 454M-10, Hawail Revised Statutes, is
amended to read as follows:

"§454M-10 Penalty. Any person who violates any provision

of this chapter may be subject to an administrative fine of not

more than $7,000 for each violation[+—previded—that$1-0600——of

116



COMMENT 51

Comment 27 covers the initial amendments proposed for section 667-53, on conditions for
conversions of nonjudicial foreclosures to judicial foreclosures. Section 667-53(a)(6)
requires the fee for filing the petition for these conversions to be deposited into the
Mortgage Foreclosure Dispute Resolution Special Fund established under section 667-86.
However, the special fund will be repealed on September 30, 2014, pursuant to section
45(2) of Act 48, Session Laws of Hawaii 2011, and all funds remaining in the special fund
are to be transferred to the compliance resolution fund pursuant to section 45(6) of Act 48.

Assuming the task force's recommendation to make the conversion process permanent is
implemented (see Comment 52), section 667-53(a)(6) should be amended to provide for the
deposit of these fees after the repeal of the special fund, effective September 30, 2014 (see
section 57(3) in Comment 55).

SECTION 49. Section 667-53, Hawaii Revised Statutes, 1is
amended by amending subsection (a) to read as follows:

"(a) An owner-occupant of a residential property that is
subject to nonjudicial foreclosure under part IA or II may
convert the action to a judicial foreclosure provided that:

(1) A petition conforming to section 667-54 shall be filed
with the circuit court in the circuit where the
residential property is located, stating that the
owner-occupant of the property elects to convert the
nonjudicial foreclosure to a judicial foreclosure
proceeding no later than thirty days after the
foreclosure notice is served on the owner-occupant as
required by section 667-5 or 667-22;

(2) Within forty-five days of the filing of the petition,
all owner-occupants and mortgagors of an interest in
the residential property whose interests are pledged
or otherwise encumbered by the mortgage that is being

foreclosed and all persons who have signed the
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promissory note or other instrument evidencing the
debt secured by the mortgage that is being foreclosed,
including without limitation co-obligors and
guarantors, shall file a statement in the circuit
court action that they agree to submit themselves to
the judicial process and the jurisdiction of the
circuit court; provided further that if this condition
is not satisfied, the circuit court action may be
dismissed with prejudice as to the right of any owner-
occupant to convert the action to a judicial
proceeding, and the mortgagee may proceed
nonjudicially;

Filing a petition pursuant to paragraph (1) shall
automatically stay the nonjudicial foreclosure action
unless and until the judicial proceeding has been
dismissed;

The person filing the petition pursuant to paragraph
(1) shall have an affirmative duty to promptly notify
the Hawaii attorney who is handling the nonjudicial
foreclosure about the filing of the complaint for
conversion;

All parties joined in the converted judicial
proceeding may assert therein any claims and defenses
that they could have asserted had the action
originally been commenced as a judicial foreclosure
action; and

The fee for filing the petition shall be $250, which
shall be deposited into the [mertgage—foreetosure

A o+ oo+ 4 N are~e~a o fFaan A Pl N 2N P SN B TR AN PENES
\J._I_OtJL/lb - oo LT O CITTUTT OtJ A iy @ Ry N NAw 5 OO COX0 T T oITCTTC | ¥ i AW e
seetion—667-86-] compliance resolution fund."
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COMMENT 52

The task force recommends amending section 45(4) of Act 48, Session Laws of Hawaii 2011,
to make permanent the process for converting nonjudicial foreclosures of residential
property into judicial foreclosures under sections 667-53, 667-54, and 667-55.
PART V
SECTION 50. Act 48, Session Laws of Hawaii 2011, is
amended by amending section 45 to read as follows:
"SECTION 45. This Act shall take effect upon its approval;
provided that:
(1) The mortgage foreclosure dispute resolution program
established by section 1 of this Act shall be
operative no later than October 1, 2011;
(2) Sections 1, 13, and 14 shall be repealed on
September 30, 2014, and sections 514A-90(h) and
514B-146 (h), Hawaii Revised Statutes, shall be
reenacted in the form in which they read on the day
before the effective date of this Act;
(3) Section 10 shall take effect on July 1, 2012;

[+4) Seetieon 5 shatt be repeatedon Pecember 3+ 20125

[45>+] (4) Section 7 shall be repealed on September 30,
2014, and section 26-9(o), Hawaii Revised Statutes,
shall be reenacted in the form in which it read on the
day before the effective date of this Act; and

[46)] (5) Upon the repeal of section 1, all moneys
remaining in the mortgage foreclosure dispute
resolution special fund established under section 667-
P, Hawaii Revised Statutes, shall be transferred to
the compliance resolution fund established under

section 26-9(o), Hawaii Revised Statutes."
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PART VI

COMMENT 53

The task force recommends a conforming amendment to repeal section 667-21.6 in favor of

similar provisions established in section 667-B under Comment 4.

is

Hawaii Revised Statutes,

Section 667-21.6,

SECTION 51.

repealed.
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COMMENT 54

The task force recommends conforming amendments to repeal the definitions in sections

on

der the new sect

Initons un

667-50, 667-61, and 667-72, in favor of the consolidated def

667-1 in Comment 3.
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Revised Statutes, is
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COMMENT 55

dates of the

ve

luding the effect

INnC

legislation, i

isions in

f the task force.

The following are standard prov

ions 0

dat

various recommen

In codifying the new sections added by

SECTION 55.

the revisor of statutes shall

sections 2 and 3 of this Act,

in

substitute appropriate section numbers for the letters used

Act.

this

in

designating the new sections
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SECTION 56. Statutory material to be repealed is bracketed

and stricken. ©New statutory material is underscored.

SECTION 57. This Act shall take effect upon its approval;

provided that:

(1)

Section 7 of this Act, amending section 607-5(a) and
(b), Hawaii Revised Statutes, and the amendments made
to section 667-53(a) (6), Hawaii Revised Statutes, in
section 26 of this Act, shall take effect on August
15, 2012;

Section 25 of this Act, amending section 667-41,
Hawaii Revised Statutes, shall take effect on
September 1, 2012; and

Sections 47, 48, and 49 in part IV of this Act,
amending sections 421J-A(h), 454M-10, and 667-

53(a) (6), Hawaii Revised Statutes, shall take effect
on September 30, 2014.
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Appendix A

Apprwed by the Governor

U 3 W -.f ACT 1 5 2.

© THESENATE. . - RS \ 2472
| TWENTY-FIFTH LEGISLATURE, zum S S B NO 8D.2
STATEOF HAWAI ~ B ~* "HD.1"

CI)1 -

A BILL FOR AN :.':_,:_?CT

"'RE'LAT._ING. 0 MORTGAGE ,'Fomcﬂosum:s..

‘ BE ITENACTED BY TBE LEGISLATU“E GF THE STATE OF HAWA]I

SECTIQN 1. The 1eglslature flnds that the number of
_ mortgage foreclosurea “of resldentlal property has reached-an

_alarmlng leve; " The . 1eglslatur& acknbwladges that this

' sitpation is not umique to Hawail-andlis part_of.a-nat;onﬁide S

eccnoﬁic downturﬁ and'resﬁlting uphEaﬁal thfbuéhﬁuémthe'ﬁbmé ;.i”

: 1endlng 1ndustry Eecause of theSe concerns, there have been

numerous measures,prcpoaed durlng the 2010 legialative aesslan

"to addresgs foreclasure related lssuea,; chever 1t is unclear

'whether any of thesa approachea Wlll improve the conditions N
relatlng to foreclosurea or lmprqve the current foreclcsure
- laws, |
“The' leglslature further finds that a comprehelns;ve
.evaluatlon OFf HaWail a mcrtgage foreclosure laWS -l necessary
: before the enactment=of meanlngful leglslation that; on-b&lance;;
addresses the concerns of both borrawers and’ lenders ‘{nvolved 1n

moxtgage foreclosurea w;thout fUrther overburdenlng the caurts

tagk force to. conduct an extensive analysls of all factors

2010»2025 SB2472 CDL. SMA, doc

,-WHHWI% MEWWMEWH@H
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- .18

1
i

e S B NO

N
ﬁ
[+

'OIU)
ubo
= o PO

5afféétin§imoftgagéffbfeclosureé inttpe'étatéraﬁd to recomménd

iapproprlate 1eglalatiﬁn.f

SECTION 2. fta} There 15 establlshad ‘&, mcrtgage

1

“ffcreclesure task force withln the department Qf CQmmezce and
::consumar affairs. for adminlstratlve purposes. The director of .
Jcommerce and.consumer affairs shall select the initial mevbers

ﬁfof the task force and shall 1nv1te at 1east one member frcm each

"ok the followlng

' (;} - The department cf commarce and consumer affairs'.g

5“foffice of conaumer protection,‘

':1126: -Iéi' a mortgaga counseling organizatzan approved by the
- Uhlted States Department of Houszng and\Urban :
'13a "Bevelopment preferably'WLth expertlse in consumer
:jla « Hcredlt counaellng, ‘ |‘ |
£3J The Legal Aid Society of Hawall,
155‘ {Q)I'Tﬁe Hawaii Flnan01al Servlcea Assoclatlon,.
(5) =The Hawaii Banke;g Assqciatiqn;l. i
16) 'The Mortgage Bankéfé Absociationicngéygii;“'
19  (7? .The Hawali Credit Unlon LeagUB, ‘
20 t{éi The Hawaii Counc1l of Aasoczatlons of Apartment '
ll _. ' Omgrs;- L - -
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oxey
_.UUD—J
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-={3Ie The;Haweii?State.Bar Aseooietion éollectioﬂ iaw_':i
: S'eotion: v
(10} The Hawaii- State Bar Associatien Bankruptcy Law

Seotion or the Bankruptcy Court of the Uhited States

oy

Daetrict of Hawari; and

,;;ii)'The Hawaii state:iuﬂiciaryr'

?Tﬁefmembere ofﬂthe_mortgage~foreoloeuxe“task;foroefeﬁall-eleo& a'l’
'Eﬁairpérsdﬁ from among iﬁs-membershiﬁ The ohalxperson of. the
”':taek force ehall eeek to meintain a. balanoed representation of,

-1nterests and. may eelect addltional task foxce membere st the L

oha;rperson e'discretron.

(b)Y The mortgage foreclosure task force ehall undertake a

study gvio) develop both general and speoific pollciea and

procedures neoeeeary to 1mprove the manner: in which mortgage o

foreclosures are’ conducted 1n the state In particular the

'taek forCe shall coneider the following areee for p0381ble

'1mprovemente

et ‘The adequacy of notlce glven to mortgegors foh i
avallable mortgage counselipg programa and the optlmalu,_

tlming for such notlfioatlon and counsellng,

;‘2010 2025 332472 CDL SMA_doc
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u;ﬁgp The Stat3~of the natlonal and 1oca1 economy

b_ loan default rates, and unemployment rates,

Qéfj'Local borrowing and 1end1ng practices vis—;*
e malnland.practlcea, . SIS

4y Standard mortgage loan quaiificatiOns‘ B

'fsy‘ Language barriers and cther cultural factoms
hZZ]iT o .-vthis state, , '

2010-2025 $82472 CD1 SMA,doc . A

I
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and prlces, ;’ _' o ';,<;P

(103 The zels’of mortgage setvicing dgents, ami,

practlces, 3 

mortgage counseling, L '_:f;:_ﬁ“i

The ava;labillty, consumer kncwledQE, and uae bf Ioan hﬁ*

modlflcatlon processes,l.
"fv;fkl3} The length of time and expense aasoc;atgd with e
'fcompletlng the foreclosure process,_:b“;i

_“;(.1:-4) :

mortgage documents when requested.’

F—— : o ) s PR N

2010-2025 552472 CD1 SMA. soe R
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e SB.NO.

3 ., : " ; -_mortgagees H

'effectlveness anﬁ any-defects of the forecloaure procedures

(15} . ihﬁ.impéct on the Ethtefs,judidial.syséemaénd thg%jQ

timely resolution of foxeclcsure disputes,

Tié] THe extent to which mortgage foxeclas:_

_ !uncontested | ) | |

"'{lfl',The Prqpf;réqu}réa.tp égg%ﬁiﬁéﬁ'gté#@iﬁg.igr?ffﬁ'
| --;;'Q’é'e°1‘?'9"iﬂg.. mortgagees; S e e

* (181 Associarion and matntenarice fesa aid other costs

,_jlby neighbor unit holdars in condominium Qr ccﬁmun

"7a39001at10ns when mortgagoxﬂ are 1n dafault-

RS

S (e __'Abuses af the ex;st;ng law by m°rt939°rs

:\mngJ,:The effect df certaln 1nefflclencies and.barrlexs

3fthe“EUrrent 1aw relating to foreclosu;'

4fgiiijhe extent to which the above factcrs impact prefvof—-
sale Vi~ vis Jud101a1 forecloaures -

.fd) The mortgage foreclosure task,force ahall analyze the

currently set xn atatute for both judlclal and power—cf sale

fcreclcsuregi In thls analy51s, the taak force-

25 sE2472 CDI EMA.doe . . . - S .
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HD, 1 .
.C.D. 1

:ul : f{ll~‘ﬁa§ consfdei aﬁd recbmm656 a1terﬁ§tiv¢ ﬁ;oéeau:éé;%éfi;::?:"
'_2;; t;meshare property; N BRI

3 (5}-.May conszder and reccmmend alt;rnatlve proaedures B

-G4i' :iforeclosures sought by'junlor llen holders_su;

xécqndmminiums ©o- °P aPaItNEHts, and cemmunlt
'_.'aggocn_at',ions cf?llectlﬁg maintenance fees~

':71May propose meaauxea tp dlarify the applicat,o

chapter 557 H‘awa:.:. ‘Reviged - Statutes, to chxe'-.

"h"rcpexty Btatutes,
5shﬁli commentvon the extent to whlch exlstiﬂg*
:-Ur doee nDt comply wlth state and federal

;anﬂtltutiﬁnﬁl due process guaranteea,

fcomment on any effect preposed leglelative
changes will have an barrowers who are current én
7vifthair mcrtgage loanﬂ, and

,_}Esyhhshali seek to maxntaln and not erade existing consumer_i:ﬁ

-'protections.,
"'46)-'The martgage fcreclasure task force shall commenf on Q
ﬁthe feasibllltx ef establlshing a state entity or admlnistrator E?

to fccus or addresaing the concerns of mortgagors, dzssemlnatlnglg”f-”

1nf0rmation,_and otherwise engaging in consumer e&ucatlon. ,Thé'

_ 201-0 _2025 5324?2 cm SMA doc .' Do D
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’ 1 _ task force shall propose fund
2:~operat10n of thia entlt

) - s [f} Membera cf th‘_ mrtgag

. 4 - gerve 'wit_hout_- poﬂ‘P@Hﬁ.ajzg.gn aiid ahi
5 expenses -

6 '(g} 'Ihe mortgage forea-losux

1
15 s
I.16;_'
17 |
:15 :November 1 2011, for. the report toithe;g' a"regular
BrAS (W ' ' -
20 ._ex15£ on Juné 30, 20_12_.‘ .. |

21
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© EECTION 3. This Agt shall take sffect upon, its- approval.' -
APPROVED this 3 davot JUN - .'-:2_0'1"0"

" GOVERNOR OF THE!
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Appendix B

TWENTY-SIXTH LEGISLATURE, 2012 . B . N O a
STATE OF HAWAI

A BILL FOR AN ACT

RELATING TC REAL PROPERTY.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:
PART T

SECTION 1. The legislature fiﬁds that Act 162, Session
Laws of Hawaii 2010, established a mortgage foreclesure task
force to develop policies and procedures to improve the way
mortgage foreclosures are conducted in the State. Act 162
required the task fdrce to submit its findings and
recommendations, including any proposed legislation, to the
legislature for the regular sessions of 2011 and 2012.

The task force held several public meetings over the
legiglative interim of 2010 to discuss the various items for
review raised under Act 162. Based upon these discussions, the
task force adopted recommendations, including proposed
legislaﬁion, in its report to the legislature for the regular
session of 2011. Some of the task force's recommendaticns were
included in Act 48, Session Laws of Hawail 2011, a far-reaching

mortgage foreclosure reform measure that, among other things:

Mortgage Foreclosure Task Force Bill Draft

1Il!ilﬂﬂﬂ\ﬁﬂl\ﬂlilll!ﬂllﬁilﬂ\lﬂHﬂlllllillllﬂl\ﬂ!ilﬂﬁlﬂlﬂllHll!l\llﬂ\llﬂllﬂl@l!ﬂ!ilﬁ
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(1)

(2)

(3)

.B. NO.

Temporarily authorized mortgagors whe are occupying,
as a primary regidence, real property that is subject
to nonjudicial foreclosure to either:
(A} Participate in the mortgage foreclosure dispute
resolution program established under Act 48; or
(B} Convert the nonjudicial foreclosure to a judicial
foreclosure;
Imposed a temporary moratorium on all new nonjudicial
foreclosures conducted under part I of chapter 667,
Hawaili Reviged Statutes; and
Specified prohibited conduct and consequences of
violations for foreclosing mortgagees, including
making any vieolation of the mortgage foreclosure law
under chapter 667, Hawail Revised Statutes, an unfair
or deceptive act or practice subject to the enhanced

penalties under chapter 480, Hawali Revised Statutes.

- The task force met again over several public meetings

‘during the legislative interim of 2011 to continue its work

under Act 162. The focus of these meetings was divided among

these major issues:

Mortgage Foreclosure Task Force Bill Drafti.doc

Nﬂlllﬂlﬂ\lﬂ@llﬁﬂ@lﬂlﬁllﬂl\il\ﬂEHIEHMHHllﬂlﬂlllllIIIﬁ[HIIiHlﬂll![llillllEIHIMEIHIIIIE!H]IEII“
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(1) The new mortgage foreclosure provisions of Act 48,
Segsgion Laws of Hawail Zdll;

(2) Matters involving condominium and other homeowner
associations, including association lieng and the
collection of unpaid assessments; and

(3} Mortgage foreclosure counseling and dispute resolution
issues.

Based upon its deliberations on these issues, the task force
adopted further recommendations in its report to the legislature
for the regular session of 20¢12.

The purpose of this Act is to implement the recommendations
of the mortgage foreclosure task forcé submitted to the
legislature for the regular session of 2012.

PART II

SECTICN 2. Chapter 421J, Hawali Revised Statutés, is
aménded by adding two new sections to be appropriately
degignated and to read as follows:

"§421J-A Association fiscal matters; lien for assessments.

{a) All sums assessed by the association but unpaid for the

share of the assessments chargeable to any unit shall constitute

a2 lien on the unit with priority over all other liens, except:

Mortgage Foreclosure Task Force B111 Draft.doc

O L e e
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{1 Liens for taxes and assegcments lawfully imposed by

governmental authority against the unit;

(2) All sums unpaid on any mortgage of recoxrd that was

recorded prior to the recordation of a notice of a

lien by the asgscociation and any costs and expenses,

including attorneys' feeg, provided in such mortgages;

and

{3) Lieng of a condominium association that are secured by

the unit;

provided that a lien recorded by the association shall expire

twe years from the date of recordation; and provided further

that no lien may be imposed by the association against any unit

for any assessments arising solely from fines, penalties, or

late_fees.

The lien of the association may be foreclosed by action or

by nonjudicial or power of sale foreclosure procedures set forth

in chapter 667, by the managing agent or board, acting on behalf

of the association. In any such foreclosure, the unit owner

ghall be required to pay a.reasonable rental for the unit, if so

provided in the association documents or the law, and the

plaintiff in the foreclosure shall be entitled to the

Mortgage Forec¢losure Task Force Bill Draft.doc

T T
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appointment of a receiver to collect the rental owed by the unit

owner or any tenant of the unit. If the association ig the

plaintiff, it may request that its managing agent be appcinted

as recelver to collect the rent from the tenant. The managing

agent or board, acting on behalf of the association, urnless

prohibited by the declaration, may bid on the unit at

foreclogure sale and acquire and hold, lease, mortgage, and

convey the unit. Action to recover a money judgment for unpaid

asgessments shall be maintainable without foreclosing or waiving

the lien securing the unpaid assegements owed.

(b) Except as provided in subsection (e), when the

mortgagee of a mortgage of record or other purchaser of a unit

obtains title to the unit as a result of foreclosure of the

nortgage, the acquirer of title and the acguirer's successors

and assigns shall not be liable for the share of the assessments

by the association chargeable to the unit that became due prior

to the acquigition of title to the unit by the acquirer. The

unpaid share of assessments shall be deemed to be assessments

collectible from all of the unit owners, including the acquirer

and the acguirer's succesgors and assigns. The mortgagee of

record or other purchaser of the unit shall be deemed to acquire

Mortgage Foreclosure Task Force Bill Draifit.doc
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title and shall be required to pay the unit's share of

asgegsments beginning:

(1) Thirty-six days after the order confirming the sale to

the purchaser has been filed with the court;

(2) Sixty days after the hearing at which the court grants

the motion to confirm the sale to the purchaser;

{3) Thirty days after the public sale in a nonjudicial

power of sale foreclosure conducted pursuant to

¢hapter 667; or

(4) Upon the recording of the instrument of conveyance;

whichever occurs first; provided that the mortgagee of record or

other purchaser of the unit shall not be deemed to acquire title

under paragraph (1), (2), or (3}, if transfer of title is

delayed past the thirty-six days specified in paragraph (1), the

sixty days specified in paragraph (2), or the thirty days

specified in paragraph (3), when a person who appears at the

hearing on the motion or a party to the foreclosure action

requests reconsideration of the motion or order to cenfirm sale,

objects to the form of the proposed order to confirm sale,

appeals the decision of the court to grant the motion to confirm

sale, or the debtor or mortgagor declares bankruptcy or is

ortgage Foreclosure Task Foree Bill Draft.doc
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involuntarily placed into bankruptcy. In any such case, the

mortgagee of record or other purchaser of the unit shall be

deemed to acquire title upon recordation of the instrument of

convevance.,

(¢) Bxcept as provided in section 667-B(¢), no unit owner

shall withhold any assessment claimed by the association. A

unit owner who disputes the amount of an assessment may request

a written statement clearly indicating:

{1) The amount of regular and special assesgssments included

in the assessment, including the due date of each

amount claimed;

(2} The amcunt of any penalty, late fee, lien filing fee,

and any other charge included in the assessment;

(3) The amount of attorneys' fees and costs, if any,

included in the assessment;

(4) That under Hawaii law, a unit ownexr has no right to

withhold assessments for any reason;

{5) That a unit owner has a right to demand mediation or

arbitration to resolve disputes about the amount or

validity of an asgsociation's assessment; provided that
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the unit owner immediately pays the assessment in full

and keeps assegsments current; and

(6) That payment in full of the assessment does not

prevent the unit owner from contesting the assessment

or receiving a refund of amounts not owed.

Nothing in this section ghall limit the rights of a unit owner

to the protection of all fair debt collection procedures

mandated under federsl and state law.

{d) A unit owner who pays an association the full amount

claimed by the association may file in small c¢laims court or

require the association to mediate to resolve any disputes

concerning the amount or validity of the association's claim.

If the unit owner and the association are unable to resclve the

dispute through mediation, either party may file for arbitration

under chapter 6583; provided that a unit owner may only file for

arbitration if all amountg claimed by the association are paid

in full on or before the date of filing. If the unit owner

fails to keep all association assessments current during the

arbitration, the association may ask the arbitrator to

temporarily suspend the arbitration proceedings. If the unit

cwner pays all aggsociation assessments within thirty days of the

Mortgai]e Foreclosure Task Force Bill Draft.doc
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date of suspengion, the unit cwner may ask the arbitrator to

recommence the arbitration proceedings. If the unit owner fails

to pay all association assessments by the end of the thirty-day

period, the association may ask the arbitrator to dismiss the

arbitration proceedings. The unit owner shall be entitled to a

refund of any amounts paid to the association that are not owed.

(e} In conjunction with or as an alternative to

foreclosure proceedings under subsection (a), where a unit is

owner-occupied, the association may authorize its managing agent

or board, after sixty days written notice te the unit owner and

to the unit's first mortgagee of the nonpayment of the unit'sg

share of the assessments, to terminate the delinquent unit'g

access to the common elements and cease supplying a delingquent

unit with any and all services normally supplied or paid for by

the association. Any terminated services and privileges shall

be restored upon payment of all delinguent assessments, but need

not be restored until pavment in full is received.

{€£) Before the board or managing agent may take the

actiong permitted under gubsection (e}, the board shall adopt a

written policy providing for such actions and have the policy

approved by a majority vote of the unit owners at an annual or
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special meeting of the association or by the written consent of

a majority of the unit owners unless the association documents

already permit the process.

(g} Subject to this subsection and subsections {(h) and

{1), the becard may specially assess the amount of the unpaid

regular monthly common agsessments for asgessments against a

person who, in a judicial or nonjudicial power of sale

foreclosure, purchases a delinguent unit; provided that:

(1) A purchaser who holds a mortgage on a delingquent unit

that was recorded prior to the filing of a notice of

lien by the association and who acquires the

delinquent unit through a judicial or nonjudiciazl

foreclosure proceeding, including purchasing the

delinguent unit at a foreclosure auction, shall not be

obligated to make, nor be liable for, payment of the

special assessment as provided for under this

subsection; and

{(2) A person who subsequently purchases the delinguent

unit from the mortgagee referred Lo in paragraph (1)

shall be obligated to make, and shall be liable for,

payment of the special assessment provided for under
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this subsection; and provided further that the

mortgagee or subsequent purchaser may require the

association tc provide, at no charge, a notice of the

association's intent to ¢laim a lien against the

delinguent unit for the amount of the special

assegsment, prior to the subsequent purchaser's

acquigition of title to the delinguent unit. The

notice shall state the amount of the special

assessment, how that amount wasg calculated, and the

legal degcription ©f the unit.

{h) The amount of the special assessment assessed under

subsection (g} shall not exceed the total amount of unpaid

reqular monthly common assessmentg that were assessed during the

twelve menths immediately preceding the completion of the

judicial or nonjudicial power cf sale foreclosure. In no event

shall the amount of the gpecial assegsment exceed the sum of
$7,200.

(1) For purposes of subsectiong (g) and (h), the following

definitions shall apply, unless the context requires otherwige:

"Completion" means:
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In a nonjudicial power of sale foreclosure, when the

(2)

affidavit required under section 667-33 is recorded;

and

In a judicial foreclosure, when a purchaser is deemed

to acquire title pursuant to subsection (b).

"Regular monthly common assessments" does not include:

(1)

Any other special assessment, except for a special

(2)

assgessment imposed on all units as part of a budget

adopted pursuant to the association documents;

Late charges, fines, or penalties;

(3)

Interest assessed by the association;

(4)

Any lien arisging ocut of the assessment; or

(5)

Any fees or costs related to the collection or

(1)

enforcement of the assessment, including attorneys’

feag and court costs.

The cosgt of a release of any lien filed pursuant to

this section shall be paid by the party reguesting the release,

§421J-B Association fiscal matters; collection of unpaid

assessments from tenants or rental agents. {(a) If a unit owner

rents or leases the unit and is in default for thirty davs or

more in the payment of the unit's share of the regular
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aésessments, the board, for as long as the default continues,

may demand in writing and receive each menth from any tenant

occupying the unit ox rental agent renting the unit, an amount

gufficient to pay all sums due from the unit owner to the

association, including iInterest, if any, but the amcunt shall

not exceed the tenant's rent due each month. The tenant's

payment undexr this section shall discharge that amount of

payment from the tenant's rent obligation, and any contractual

provision to the contrary shall be void as a watter of law.

{b) Before taking any action under this gection, the board

shall give to the delinguent unit owner written notice of its

intent to collect the rent owed. The notice shall:

(1) Be sent both by first-class and certified mail;

(2) Set forth the exact amount the association claims is

due and owing by the unit owner; and

(3) Indicate the intent of the board to collect such

amount from the rent, along with any other amounts

that become due and remain unpaid.

{c) The unit owner shall not take any retaliatory action

against the tenant for payments made under this section.
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(d) The payment of any portion of the unit's share of

regular assessmentsg by the tenant pursuant to a written demand

by the board is a complete defense, to the extent of the amournt

demanded and paid by the tenant, in an action for nonpayment of

rent brought by the unit cowner against a tenant.

(¢} The board may not demand payment from the tenant

‘pursuant to this section if:

(1) A commissioner or receiver has been appeinted to take

charge of the premises pending a mortgage foreclosure;

(2) & mortgagee is in possession pending a mortgage

foreclosure; or

(3) The tenant is served with a court order directing

payment to a third party.

(f) In the event of any conflict between this section and

any provigsion of chapter 521, the conflict shall be resolved in

favor of this section; provided that if the tenant is entitled

to an offget of rent under chapter 521, the tenant may deduct

the offget from the amount due to the association, up to the

limits stated in chapter 521. Nothing herein precludes the unit

owner or tenant from seeking equitable relief from a court of
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competent jurisdiction or seeking a judicial determination of

the amount owed.

(g) Before the board may take the actiong permitted under

subsection (a), the board shall adopt a written policy providing'

for the actions and have the policy approved by a majority vote

of the unit owners at an annual or special meeting of the

assoclation or by the written consent of a quorum of the unit

owners."

SECTION 3. Chapter 667, Hawail Revised Statutes, is
amended as follows:

1. By adding a new part I to read:

"PART I. GENERAL PROVISIONS

§667-1 Definitions. As used in this chapter:

"Approved budget and credit counselor™ means a Hawaii-based
budget and credit counseling agency that has received approval
from a United States trustee or bankruptcy administrator to
provide instructional courses concerning personal financial
management pursuant to title 11 United States Code section 111.

"Approved housing counselor" means a Hawaii-based housing
coungeling agency that has received approval from the United

States Department of Housing and Urban Development to provide
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housing counseling services pursuant to section 106(a)t2} of the
Housing and Urban Development Act of 1968, title 12 Unitéd
States Code section 1701x, as the agency appears on the United
States Department of Housing and Urban Develcpment website.

"Assegsment" has the same meaning as "assessment” in
chapter 421J and "common expense" in chapter 514B.

"Agsociation” has the same meaning as defined in sections
421J-2 and 514B-3,

"Agsociation documents" has the same meaning as defined in
gsection 421J-2 and includes the "declaration" defined in section
514B-3 and the "bylaws" described in section 514B-108,
regpectively.

"Association lien" has the same meaning as the lien
established under section 421J-A or 514B-146.

"Borrower" means the borrower, maker, cosigner, or
guarantor under a mortgage agreement.

"Department" means the department of commerce and consumer
affairs.

"Director" means the director of commerce and consumer

affairs.
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"Digpute resclution" means a facilitated negoctiation under
part V between a morxtgagor and mortgagee ior the purpose of
reaching an agreement for mortgage loan modification or other
agreement in an attempt to avoid foreclosure or to mitigate
damages if foreclosure is unavoidable.

"Foreclosure notice" means notice of intention to foreclose
given pursuant to section 667-5 or notice of default and
intenﬁion to foreclose prepared pursuant to section 667-22.

"Mailed" means to be gent by first class mail, postage
prepaid, unless otherwise expressly directed in this chapter.

"Mortgage" means a mortgage, security agreement, or other
document under which property is mortgaged, encumbered, pledged,
or otherwise rendered subject to a lien for the purpose of
securing the payment o©f money or the performance of an
obligation.

"Mortgage agreement" includes the mortgage, the note or
debt document, or any document amending any of the foregoing.

"Mbrtgaged property" means the property that is subﬁect to

the lien of the mortgage.
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"Mortgagee" means the current holder of record of the
mortgagee's or the lender's interest undex the mortgage or the
current mortgagee's or lender's_duly authorized agent.

"Mortgagor" means the mortgagor or borrower named in the
mortgage and, unless the context otherwisze indicates, includes
the current owner of record of the mortgaged property whose
interest is subject to the mortgage.

"Neutral" means a person who is a dispute resolution
specialist assigned to facilitate the dispute resclution process
required by part V.

"Nonjudicial foreclosure" means foreclosure under power of
sale.

"Open house" means a public showing of the mortgaged
procperty during a scheduled time pericd.

"Owner-occupant" means a person, at the time that a notice
of default and intention to forecloge is served on the mortgagor
under the power of sale:

(1) Who owns an interest in the residential property, 3nd

the interest is encumbered by the mortgage being

foreclosed; and
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{(2) Foxr whom the residential property is and has been the
peréon's primary residence for a continuous pericd of
not less than two hundred days immediately preceding
the date on which the notice iz served.

"Power of sale" or "power of sale foreclosure" means a
nonjudicial foreclosure when the mortgage contains, authorizes,
permits, or provides for a power of sale, a power of sale
foreclosure, a power of sale remedy, oxr a nonjudicial
forecleosure.

"Property" means property {real, personal, or mixed), an
interest in property (including fee simple, leasehold, life
estate, réversionary interest, and any other estate under
applicable law), or other interests that can be subject to the
lien of a mortgage.

"Record" means a document is vecorded or filed in the
office of the assistant registrar of the land court under
chapter 501 or recorded in the bureau of conveyances under
chapter 502, or both, as applicable.

"Residential property" means real property that is improved

and used for residential purposes.
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"Serve", when referring to providing notice of intention to
foreclose of notice of default and intention tc foreclose
pursuant to a nenjudicial foreclosure, means to have service of
the notice of default and intention to foreclose made in
accordance with the gervice of process or the gervice of summons
under the Hawaii rules of civil procedure and under sections
634-35 and 634-36, excluding however, any return or affidavit of
service obligations réquired therein.

"Time share interest" has the same meaning as in section
514E~1.

"Unit" has the same meaning as in sections 421J-2 and 514B-

"Unit owner" has the same meaning as "member" in section
421J-2 and "unit owner" in section 514B-3."
2. By adding a new part to be appropriately designated and
to read:
"PART . ASSOCIATION ALTERﬁATE POWER OF SALE
FORECLOSURE PROCESS
§667-A Alternate power of sale process. The process in

this part is an alternative power of sale process for
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agsociations to the foreclogure by action and the foreclosure by
power of sale in part IA.

§667-B Notice of default and intention to foreclose;
contents; distribution. (a) When a unit owner has failed to
pay an assessment, and when the association intends to conduct a
power of sale foreclesure under this part, the associaﬁion shall
prepare a written notice of default and intention to foreclose
addressed to the unit owner. The notice of default and
intention to foreclose shall state:

(1) The name and address of the association;

(2) The name and last known address of the unit owners;

.(3) With respect to the unit, the address or a description
of ite locaticon, tax map key number, and certificate
of title or transfer certificate of title number if
registered in the land court;

(4) The description of the default or, if the default is a
monetary default, an itemization of the delinquent
amount ;

(5) The action required to cure the default, including the
delinguent amount and the estimated amount of the

association's attorney's fees and costs, and all cother
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fees and costs related to the default egtimated to be
incurred by the association by the deadline date;

The date by which the default must be cured, which
shall be within sixty days after service of the notice
of default and intention to foreclose;

A statement that if the default is not cured by the
deadline date stated in the notice of default and
intention teo foreclose, the entire unpaid balance of
the moneys owed to the association will become due,
that the association intends to conduct a power of
sale foreclosure to sell the unit at a public sale
without any court action and without going to court,
and that the mortgagee or any other person may acquire
the unit at the public sale;

The name, address, electronic address, and telephone
number of the attorney who is representing the
association; provided that the attorney shall be
licensed to practice law in the State and physically

located in the State; and
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(9) Notice of the right of the unit owner to submit a
payment plan within thirty days pursuant to subsection
{c}).

(b) The notice of default and intention to foreclose shall
also contain wording substantially similar to the folleowing in
all capital letters and printed im not less than fourteen-point
font:

"IF THE DEFAULT ON THE PAYMENT OF ASSESSMENTS
CONTINUES AFTER THE DEADLINE DATE IN THIS NOTICE, THE
UNIT MAY BE FORECLOSED AND SOLD WITHOUT ANY COQURT
ACTION AND WITHOUT GOING TC COURT.

YOU ﬁAY HAVE CERTAIN LEGAL RIGHTS OR DEFENSES.
FOR ADVICE, YOU SHOULD CONSULT WITH AN ATTORNEY
LICENSED IN THIS STATE.

AFTER THE DEADLINE DATE IN THIS NOTICE, TWQ
PUBLIC SHOWINGS (OPEN.HOUSES) OF THE UNIT BY THE
ASSOCIATION WILL BE HELD, BUT ONLY IF ALL OWNERS CF
THE PROPERTY WHCO ALSC CURRENTLY RESIDE AT THE UNIT SC
AGREE. TO SHOW THAT ALL COWNERS RESIDING AT THE UNIT
AGREE TO ALLOW TWO OPEN HOUSES BY THE ASSOCIATION,

THEY MUST SIGN A LETTER SHOWING THEY AGREE. THE

gage Foreclosure Task Force Bill Draft.dac 2
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SIGNED LETTER MUST BE SENT TO THIS QFFICE AT THE
ADDRESS GIVEN IN THIS NOTICE.

THIS COFFICE MUST ACTUALLY RECEIVE THE SIGNED
LETTER BY THE DEADLINE DATE IN THIS NOTICE. THE
SIGNED LETTER MUST BE SENT TO THIS QFFICE BY CERTIFIED
MAIL, REGISTERED MAIL, OR EXPRESS MAIL, FQSTAGE
PREPAID AND RETURN RECEIPT REQUESTED.

IF THE SIGNED LETTER IS NOT RECEIVED BY THIS
OFFICE BY THE DEADLINE DATE, THE UNIT WILL THEN BE
SOLD WITHOUT ANY OPEN HOUSES BEING HELD.

EVEN IF THIS OFFICE RECEIVES THE SIGNED LETTER TO
ALLOW THE ASSOCIATION TO HOLD TWC CPEN HOUSES OF THE
UNIT, IF ALL OWNERS LATER DO NOT CQOPERATE TO ALLOW
THE OPEN HOQUSES, THE UNIT WILL BE SOLD WITHOUT ANY
OPEN HOQUSES BETNG HELD.

ALL FUTUﬁE_NOTICES AND CORRESPONDENCE WILL BE
MAILED TO YOU AT THE ADDRESS AT WHICH YOU RECEIVED
THIS NOTICE UNLESS YOU SEND WRITTEN INSTRUCTIONS TO
THIS OFFICE INFORMING THIS OFFICE OF A DIFFERENT
ADDRESS; THE WRITTEN INSTRUCTICNS MUST BE SENT TO

THIS OFFICE BY CERTIFIED MAIL, REGISTERED MAIL, OR

e Foreclosure Task Force Bill Draft.doc
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EXPRESS MATL, POSTAGE PREPAID AND RETURN RECEIPT
REQUESTED. "

(c) A unit owner may submit a payment plan within thirty
days after service of a notice of default and intention to
foreclose on the unit owner. The unit owner shall submit the
payment plan to the aséociation or its attorney by certified
mail return receipt requested or by hand delivery. A unit owner
may also cure the default within sixty days after servicé cof a
notice of default and intention to foreclose on the unit owner
by paying the association the full amount of the default,
including the foreclosing asscciation's attorneys' fees and
costs, and all other fees and costs related to the default that
are incurred or estimated to be incurred by the foreclosing
agsociation. The association shall not reject a reasonable
payment plan; provided that a reasonable payment plan shall
require the unit owner to pay, at a minimum, the current
maintenance fee and some amount owed on the past due balance.
From and after the date that the unit owner gives written nétice
to the association of its intent to cure the default or timely
submits a payment plan, any nonjudicial foreclosure of the lien

shall be stayed during the sixty-day periocd to cure the default
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or during_the term of the payment plan or a longer period that
is agreed upon by the parties. A unit owner's failure to
strictly perform any agreed-upon payment plan shall entitle the
association to pursue its remedies without further delay.

For purposes of this section, a reasonable payment plan
shall be a plan that provides for:

(1) Timely payment of all assessments that become due

after the date that the payment plan is proposed; and

(2) Additional monthly payments of an amount sufficient to

cure the default, within a reasonable period under the
circumstances as determined by the board of directors
in its discretion; provided that a period of up to
twelve months shall be deemed reasonable; and provided
further that the board of directors shall have the
discretion to agree to a payment plan in excess of
twelve months.

(d) The notice of default and intention to foreclose shall
algso include contact information for ap?roved housing counselors
and apprbved budget and credit counselors.

(e) The association shall have the notice of default and

intenticn te forec¢lose serxrved on:

Mortﬁa ge Foreclosure Task Force Bill Draft.doc

000G DGR T

160



10

11

12

13

14

15

16

17

18

19

20

B. NO.

{1} The unit owner;

(2) Any prior or junior creditors who have a recorded lien
on the unit before the recordation of the notice of
default and intention to foreclose under section 667-
C;

(3) The state director of taxation;

(4) The director of finance of the county where the unit

ig located; and

(5) Any other person entitled to receive notice under

gsection 667-5.5.

§667-C Recordation of notice of default and intention to
foreleSe. Before the deadline date in the notice of default
and intention to foreciose, the notice shall be recorded in a
recordable form in a manner similar to recordation of notices of
pendency of action under section 501-151 or section 634-51, or
both, as applicable. The recorded notice of default and
intention teo forecloge shall have the same effect ags a notice of

pendency cof action. From and after the recordation cf the

notice of default and intention to foreclose, any person who

becomes a purchaser or encumbrancer of the unit shall be deemed
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to have constructive notice of the power of gale foreclosure and
shall be bound by the foreclosure.

§667-D Cure of default. (a) If the default is cured as
regquired by the notice of default and intention to foreclose, or
if the parties have agreed on a payment plan, the association
shall rescind the notice of default and intention to foreclosge.
Within fourteen days of the date of the cure or an agreement on
a payment plan; the association shall so notify any person who
was served with the notice of default and intention to
forecloge. If the notice of default and intention to foreclose
was recorded, a release of the notice of default and intention
to foreclose shall be recorded.

(b)Y If the default is not cured as required by the notice
of default and intention to foreclose, or the parties have not
agreed on a payment plan, the association, without filing a
court action and without going to court, may foreclose the
association's lien under power of sale to sell the unit at a
public sale.

§667-E Date, place of public sale of unit. (a) The
public sale of the unit shall take place on the later of the

following:
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(1) At least sixty days after the public notice of the

public sale is distributed under section 667-G; or

(2) At least fourteen days after the date of the

spublication of the third public notice advertisement
under section 667-G({4).

(b) The public sale of the unit shall be held only in the
county where the unit is located; provided that the public sale
shall be held only on grounds or at facilities under the
administration of the State, as follows:

(L) At the state capitol, for a public sale of a unit

located in the city and county of Honolulu;
(2) At a state facility in Hilo, for a public sale of a
unit located in the districts of Hamakua, North Hilo,
South Hilo, or Puna;

(3) At a state facility in Kailua-Kona, for a public sale
of a unit located in the districts of Norxrth Kohala,
South Kohala, North Kona, South Kona, or Kau;

(4) At a state facility in the county seat of Maul, for a

public sale of a uniﬁ located in the county of Maui;

and
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{8} At a state facility in the county seat of Kauai, for a
public sale of a unit located in the county of Kauai;
as designated by the department of accounting and general
serviceg; provided further that no public sale shall be held cn
grounds or at facilities under the administration of the
judiciary. The public sale shall be held during business hours
on a business day.

(¢) The public sale of the unit shall be conducted by the
association on the date, at the time; and at the place described
in the public notice of the public sale.

§667-F Public showing of unit. (a) If the default is not
cured as stated in the notice cof default and intention to
forecloge, the association shall conduct two open houses of the
unit before the public sale; provided that the association
timely received the signed letter of agreement from the unit
owner ag required by the notice of default and intention to
foreclogse. Only two open houses shall be required even if the
date of the public sale igs postponed.

{b) Even if the signed letter of agreement is timely
received, if there ig no subsequent cooperation by the unit

owner to allow two open houses, the public sale may be held
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without any open houses of the unit. If the public notice of
the public gale advertised the dates and times of the open
houseg, but there were no open houses because of the lack of
cooperation by the unit owner, the pﬁblic sale may still be held
as advertised, and the public notice of the public sale may not
need to be republished.

§667-G Public notice of public sale; conﬁents;
distribution; publication. (a} The association shall prepare
the public notice cof the public sale. The public nctice shall
state:

{1) The date, time, and place of the public sale;

{2) The dates and times of the two open houses of the
unit, or if there will not be any open houses, the
public notice shall so state;

(3) The unpaid balance of the moneys owed to the
association;

{4) A description of the unit, including the address and
the tax map key number of the unit;

(5} The name of the unit owner;

(6) The name of the association;
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{7} The name of any pricr or junior c¢reditors having a
recorded lien on the unit before the recordation of
the notice of default and intention to foreclose under
section 667-C;

{8) The name, the address in the State, and the telephone
number in the State of the person in the State
conducting the public sale; and

{2) The terms and conditicns of the public sale.

(k) The public notice shall also contain wording
substantially similar to the following in all capital letters:
"THE DEFAULT UNDER THE ASSOCIATION DOCUMENTS MAY BE CURED NO
LATER THAN THREE BUSINESS DAYS BEFORE THE DATE OF THE PUBLIC
SALE OF THE UNIT BY PAYING THE ENTIRE AMOUNT THAT WOULD BE OWED
TO THE ASSOCIATION PLUS THE ASSQCIATION'S ATTORNEY'S FEES AND
COSTS, AND ALL CTHER FEES AND COSTS INCURRED EBY THE FORECLOSING
ASSOCIATION RELATED TC THE DEFAULT, UNLESS OTHERWISE AGREED TO
BETWEEN THE ASSOCIATION AND THE UNIT OWNER. THERE IS NO RIGHT
TO CURE THE DEFAULT OR ANY RIGHT OF REDEMPTION AFTER THAT TIME.

IF THE DEFAULT IS SC CURED, THE PUBLIC SALE SHALL BE CANCELED."

gage Foreclosure Tagk Force Bill Draft.doc .

T A T T

166



10
11
12
13
14
15
16
17
18
19
20

21

Page 33

(c)

.B. NO.

If the default is not cured as required by the notice

of default and intention to foreclose, the asgsociation shall

have a copy of the public notice of the public sale of the unit:

(1)

(2)

(3)

(4)

(5)

(6)

(d)

Mailed or delivered to the unit owners at their
respective last known addresses;

Mailed or delivered to any prior or junior creditors
having a recorded lien on the unit before the
recordation of the notice of default and intention to
foreclose under section 667-C;

Mailed or delivered to the gstate director of taxation;
Mailed or delivered to the director of finance of the
county where the unit is located;

Pogted on the unit cr on such other real property of
which the unit is a part; and

Mailed or delivered to any other person entitled to
receive notice under section 667-5.5 or 667-21.5.

The association shall have the public notice of the

public sale printed in not less than seven-point font and

published in the classified section of a daily newspaper of

general circulation in the real property tax zone in which the

unit is located, &s shown on the applicable county real property
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tax maps kept by each respective county's real property tax
assessment division, except for the county of Kalawao which
shall be considered its own geographic area for the purposes of
this subsection. The public notice shall be published once each
week for three consecutive weeks, constituting three
publications. The public sale shall take place no sooner than
fourteen days after the date of thé publication of the third
public notice advertisement.

§667-H Postponement, cancellation of sale. {(a) The
public sale may be either postponéd or canceled by the
association. Notice of the postponement or the cancellation of
the public sale shall be:

(1) Announced by the association at the date, time, and

place of the last gscheduled public gale; and

{2} Provided to any other person who is entitled to

receive the notice of default under section 667-B.

{b) If there is a postponement of the public sale of the
unit, a new public notice of the public sale shall ke published
once in the format described in section 667-G. The new public

notice shall state that it is a notice of a postponed sale. The

‘public sale shall take place no sooner than fourteen days after
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the date of the publication of the new public¢ notice. Not less
than fourteen days before the date of the public sale, a ccpy of
the new public¢ notice shall be posted on the unit or on another
real prbperty of - which the unit is a part, and it shall be
mailed or delivered te the unit owner, and to any other person
entitled to receive notice under section 667-B{e)

(c) Upon the fourth postponement of every series of four
consecutive postponements, the association shall follow all of
the public notice of public sale requirements of section 667-G,
inéluding the requirements of mailing and posting under section
667-G(c) and of publication under section 667-G(d).

(d) The default under the association documents may be
cured no later than three business days before the date of the
public sale of the unit by paying the entire amount that would
be owed to the association if the payments under the association
documents had not been accelerated, plus the asscociation's
attorney's fees and costs, and all other feeg and costs incurred
by the association related to the default, unless otherwise
agreed to between the association and the unit owner. There is

ne right to cure the default or-any right of redemption after
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that time. If the default is so cured, the public sale shall be

canceled.

§667-1 Authorized bidder; successful bidder. Any person,
including the association, shall be authorized to bid for the
unit at the public sale and to purchase the unit. The highest
bidder who meets the reguirements of the terms and conditions of
the public sale shall be the successful bidder. The public sale
shall be considered as being held when the unit is declared by
the association as being sold to the successful bidder. When
the public sale is held, the succegsful bidder at the public
sale, as the purchaser, shall make a nonrefundable downpayment
to the association of not less than ten per cent of the highest
successful bid price. If the successfﬁl bidder is the
association or any other person having a recorded lien on the
unit before the recordation of the notice of default and
intention to foreclose under section 667-C, the downpayment
reqgquirement may be satisfied by offset and a credit bid up to
the amount of the lien debt.

$667-J Successful bidder's failure to comply; forfeiture
of downpayment. If the successful bidder later fails to comply

with the terms and conditions of the public sale or fails to
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complete the purchase within forty-five days after the public
sale is held, the downpayment shall be forfeited by that bidder.
The forfeited downpayment shall be credited by the association
first towards the association's attorney's fees and costs, then
towards the fees and costs of the power ©f sale foreclosure, and
any balance towards the moneys owed to the association. The
association, in its discretion, may then accept the bid of the
next highest bidder who meets the requirements of the terms and
conditions of the public sale or may begin the public sale
process again.

§667-K Conveyance of property on payment of purchase
price; distribution of sale proceeds. (a) After the purchaser
completes the purchase by paying the full purchase price and the
costs for Lhe purchage, the unit shall be.conveyed to the
purchaser by a conveyance document. The conveyvance document
shall be in a recordable form and shall be signed by the
association in the foreclogsing mortgagee's name, The unit owner
shall not be required to sign the conveyance document.

{k} From the sale proceeds, after paying:

(1) All liens and encumbrances in the order of pricrity as

a matter of law;
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{2) The association's attorney's fees and costs;
(3) The fees and costs; of the power of sale foreclosure;
and
(4) The moneys owed to the assgociation, the balance of the
sale proceeds shall be distributed by the association
to junior creditors having valid liens on the unit in
the order of their priority and not pro rata. Any
remaining surplus after payment in full of all valid
lien creditors shall be distributed to the unit owner.
(¢) Lien creditors pricr to the association shall not be
forced to their right of recovery. However, the association and
any prior lien creditor may agree in writing that the proceeds
from the sale will be distributed by the association to the
prior lien creditor towards the payment of moneys owed to the
prior lien creditor before any moneys are paid to the
association.
§667-L Affidavit after public sale; contents., (a) After
the public sale is hela, the association shall sign an affidavit

under penalty of perjury:
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(2)

(3)

(4)

(5)

(b)

.B. NO.

Stating that the power of sale foreclosure was made
pursuant to the power of sale provision in the law or
asgociation documents;

Stating that the power of sale foreclosure was
conducted as required by this part;

Summarizing what was done by the association;
Attaching a copy of the recorded notice of default and
intention to foreclose; and

Attaching a copy of the last public notice of the
public sale.

The recitals in the affidavit required under

subsection {a) may, but need not, be substantially in the

following form:

(1)

{2}

I am duly authorized to represent or act on behalf of

(name of association)

("asgociation") regarding the following power of gale
foreclosure. I am signing this affidavit in
accordance'with the alternate power of sale
foreclosure law (Chapter 667, Part , Hawaii Reﬁised
Statutes) ;

The association is a “association" ags defined in the
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power of sale foreclosure law;
The power of sale foreclosure is of an association
lien. If the lien wag recorxrded, the lien was dated

, and recorded in the

(bureau of conveyances or office

of the assistant registrar of the land court) as

(recordation information). The

unit is located at: (address oxr

degcription of location) and is identified by tax map

key number: . The legal

description of the property, which shall include the
certificate of title or transfer certificate of title
number if registered with the land court, is attached
as Exhibit "A",;

Pursuant to the pcocwer of sale provision of law or
association documents, the power of sale foreclosure
was conducted as required by the power of sale
foreclosure law., The following is a summary of what
was done:

(A) A notice of default and intention to foreclose

was served on the mortgagor, the borrower, and
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(D)

(E)
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the following person: . The

notice of default and intention to foreclose was
served on the following date and in the following

manner: ;

The date of the notice of default and inteﬁtion

to forecloge was (date) .

The deadline in the notice for curing the default

was {date), which deadline

date was at least sixty days after the date of
the notice;

The notice of default and intenticn to foreclose
was recorded before the deadline date in the

(bureau of conveyances or

office of the assistant registrar of the land
court). The notice was recorded on

(date) as document no.

A copy ©of the recorded

notice 1s attached as Exhibit "1v;
The default was not cured by the deadline date in

the notice of default and intention to foreclose;

A public notice of the public sale was initially
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published in the classified section of the

, in accordance with section

667-G(d), Hawali Reviged Statutes, once each week
for three consecutive weeks on the following

dates: . A copy of the

affidavit of publication for the last public
notice of the public sale is attached as Exhibit
n2"_ The date of the public sale was

(date). The last

publication was not less than fourteen days
before the date cf the public sale;

Thé public notice of the public sale was sent to
the unit owner, to the state director of
taxation, to the director of finance of the
county where the unit is located, and to the

following: . The public

notice was sent on the following dates and in the

following manner: . Those

dates were after the deadline date in the notice
of default and intention to foreclose, and those

dates were at least sixty days before the date of
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(G)

(H)

(I)

(J)
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the public sale;
The public notice of the public sale was posted
on the unit or on such other real property of

which the unit is a part on

(déte). That date was at least sixty days before
the date of the public sale;

Two public showings {open houses) of the unit
were held (or were not held because the unit

owner did not cooperate);

A public sale of the unit was held on a business

day during business hours on:

{date), at (time}, at the

following location: .  The

highest successful bidder was

(name} with the highest

successful bid price of $ i

and
At the time the public sale was held, the default

was not cured; and

This affidavit is signed under penalty of perjury."
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§667-M Recordation of affidavit, conveyance document;
effect. (a) The affidavit required under section 667-L and the
conveyance document shall be recorded no earlier than ten days
after the public sale is held but ncot later than forty-five days
after the public sale is held. The affidavit and the conveyance
document may be recorded separately and on different days.

After the recordation, the association shall mail or deliver a
recorded copy to thoge persons entitled to receive the public
notice of the public sale under section 667-G(c¢).

(b} When both the affidavit and the conveyance document
are recorded:

(1) The sale of the unit is considered completed;

(2) All persons claiming by, through, or under the
mortgagor and all other persons having liens on the
unit junior to the lien of the association shall be
forever barred of and from any and all right, title,
interest, and claims at law or in equity in and to the
unit and every part of the unit, except as ctherwise

provided by law; ;
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(3) The lien of the association and all liens junior in
priority to the lien of a association shall be
automatically extinguished from the unit; and

(4} The purchaser shall be entitled to immediate and
exclusive possession of the unit,

{(c}) The mortgagor and any person claiming by, through, 6r
under the mertgagor and who is remaining in possession of the
uﬁit after the reccrdation of the affidavit and the conveyance
document shall be considered a tenant at sufferance subject to
eviction or ejectment. The purchaser may bring an acticn in the
nature of summary possession under chapter €666, ejectment, or
trespass or may bring any other appropriate action in a court
where the unit is located to obtain a writ of possession, a writ
of assistance, or any other relief. In any such action, the
court shall award the prevailing party its reasonable attorney's
fees and cogsts and all other reasonable feés and costs, all of
which are to be paid for by'the non-prevailing party.

§667-N Recordation; full satisfaction of debt by borrower.
The recordation of both the conveyance decument and the
affidavit shall ncot operate as full satisfaction of the debt

owed by the unit cwner to the association unless the sale
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proceeds from the unit or the amounts paid by a purchaser under
the special assessment permitted by section 421J-A or 514B~146
are sufficient to satisfy the unit owner's debt to the
assoclation, including the association's legal fees and costs,
The debts of other lien creditors are unaffected except as
provided in this part.

§667-0 Prohibited conduct. It shall be a prohibited
practice for any associatioﬁ to engage in any of the following
practices:

(1) Holding a public sale on a date, at a time, or at a
place other than that described in the public notice
of the public sale or a properly noticed postponement;

{2) S8pecifying a fictitious place in the public notice of
the public sale;

(3) Conducting a postponed public sale on a date other
than the date described in the new public notice of
the public sale; or

(4) Completing or attempting to complete nonjudicial
foreclosure proceedings against a unit owner in
violation of section 667-B(c)."

PART III
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SECTION 4. Section 4%54M-10, Hawaii Revised Statutes, is
amended to read as follows:

"$454M-10 Penalty. Any person whe violates any provision
of this chapter may be subject to an administrative fine of [a&
Jeast—$1-000-and] not more than $7,000 for each viclation;
provided that $1,000 of the aggregate fine amount shall be
deposited into the mortgage foreclosure disgpute resclution
special fund established pursuant to section 667-86."

SECTION 5. Section 514A-920, Hawail Revised Statutes, is
amended by amending subsections (a) and (b) to read as follows:
"(a) &ll sums assessged by the association of apartment
owners but unpaid for the share of the common expenses chargeable
to any apartment constitute a lien on the apartment prior to all

other liens, except:
(1) Liens for taxes and assessments lawfully imposed by
governmental authority against the apartment; and
{2) All sums unpaid on any mortgage of reccrd that was
recorded prior to the recordation of notice of a lien
by the associlation of apartment owners, and costs and

expenses including attorneys' fees provided in such

mortgages [+] ;
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provided that a lien recorded by the association of apartment

owners shall expire two veaxs from the date of recordation; and

previded further that no lien may be impoged by the asscciation

against any apartment for any assesgments arising solely from

fines, penalties, or late feesg.

The lien of the association of apartment owners may be
foreclosed by aetion-or by nonjudicial or power of sale
foreclogure procedures set forth in chapter 667, by the managing
agent or board of directors, acting on behalf of the asscciation
of apartment owners [—p—like-manner-as—amertgogeof real
preperty] . In any such foreclosure, the apartment owner shall be

required to pay a reasonable rental for the apartment, if so

provided in the bylaws[;] or the law, and the plaintiff in the

foreclosure shall be entitled to the appointment of a receiver to

collect the rental owed[<] by the apartment owner or any tenant of

the apartment. If the association of apartment owners 1s the

plaintiff, it mav reguest that its managing agent be appointed as

receiver to collect the rent from the tenant. The managing agent

or board of directors, acting on behalf of the association of
apartment owners, unless prohibited by the declaration, may bid on

the apartment at foreclosure sale, and acquire and hold, lease,
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mortgage, and convey the apartment. Action to recover a money
judgment for unpaid common expenses shall be maintainable without
foreclosing or waiving the lien securing the unpaid common
expenses owed,

(b) Except as provided in subsection (g), when the mortgagee
of a mortgage of record or other purchaser of an apartment obtains
title to the apartment as a result of foreclosure of the mortgage,
the acquirer of title and the acquirer's successors and assigng
shall not be liable for the share of the common expenses or
asgessments by the association of apartment owners chargeable to
the apartment [whieh] that became due prior to the acquisition of
title to the apartment by the acquirer. The unpaid share of
common expenses or assessments shall be deemed to be common
expenses collectible from all of the apartment owners, including
the acguirer and the acquirer's successors and assigns. The
mortgagee of record or other purchaser of the apartment shall be
deemed to acquire title and shall be regquired to pay the
apartment's share of common expenses and assessments beginning:

(1) Thirty-six days after the order confirming the sale to

the purchaser has been filed with the court;
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{(2) Sixty'days after the hearing at which the court grants
the motion to confirm the sale to the purchaser;

{3} Thirty days after the public sale in a nonjudicial
power of sale foreclosure conducted pursuant to

[seetion—667—5;] chapter 667; or

{4) Upon the recording of the instrument of convefance,
whichever occurs first; provided that the mortgagee of record or
other purchaser of the apartment shall not be deemed to acquire
title under paragraph fl), (2), or (3), if transfer of title is
delayed past the thirty-six days specified in paragraph (1), the
sixty dayé gpecified in paragraph (2}, or the thirty days
gpecified in paragraph {(3), when a person who appears at the
hearing on the motion or a party to the foreclosure action
requests reconsideration of the motion or order to confirm sale,
objects to the form of the propcséd crder to coniirm sale,
appeals the decision of the court te grant the motion to confirm
sale, or the debtor or mortgagor declares bankruptey or is
inﬁoluntarily placed into bankruptcy. In any such case, the
mortgagee of record or cother purchaser of the apartment shall be
deemed to acquire title upon recordation of the instrument of

conveyance, "
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SECTION 6. Section 514B-146, Hawail Revised Statutes, is
amended by amending subsections (a) and (b) to read as follows:
"{a} All sums assessed by the asscciation but unpaid for
the share of the common expenses chargeable to any unit shall
constitute a lien on the unit with priority over all other
liens, except:
{1) Liens for taxes and assessments lawfully iwmposed by
govermmental authority against the unit; and
{2) All sums unpaid on any mortgage of record that was
recorded prior to the recordation of a notice of a
lien by the association, and costs and expenses
including attorneys' feeg provided in such
mortgages [+] ;

provided that a lien recorded by the association shall expire

two vears from the date of recordation; and provided furtheyr

that no lien may be impcsed by the association against any unit

for any assessments ariging sclely from fines, penalties, or

late fees.

The lien of the association may be foreclosed by action or
by nonjudicial or power of sale foreclosure procedures set forth

in chapter 667, by the managing agent or board, acting on behalf
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of the agsociation[—imntike-manner-as—a mortgage-of read

property]. In any such foreclosure, the unit owner shall be
required to pay a reasonable rental for the unit, if so provided

in the bylaws{+] or the law, and the plaintiff in the

foreclosure shall be entitled to the appointment of a receiver

to collect the rental owed[~] by the unit owner or any tenant of

the unit. If the association is the plaintiff, it may request

that its managing agent be appointed ag receiver to collect the

rent from the tenant. The managing agent or board, acting on

behalf of the association, unless prohibited by the declaration,
may bid on the unit at foreclosure sale, and acquire and held,
lease, mortgage, and convey the unit. Action to recover a money
judgment for unpaid common expenses shall be maintainable
without foreclosing or waiving the 1ieﬁ securing the unpaid
commeon expenses owed.

{(b) Except as provided in subsection (g), when the
mortgagee of a mortgage of record or other purchaser of a unit
obtains title to the unit as a result of foreclosure cf the
mortgage, the acquirer of title and the acquirer's successors
and assigna shall not be liable for the share of the common

expenses or assessments by the association chargeable to the
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unit [whiek] that became due prior to the acquisition of title
to the unit by the acquirer. The unpaid ghare of common
expenses or assessments ghall be deemed to be common expenses
collectible from all of the unit owners, including the acquirer
and the acquirer's successors and assigns. The mortgagee of
record or other purchaser of the unit shall be deemed to acquire
title and shall be required to pay the unit's share of common
expenses and assessments beginning:
(1) Thirty—six days after the order confirming the sale to
the purchaser hasg been filed with the court;
(2) Sixty days after the hearing.at which the court grants
the motion to confirm the sale to the.purchaser;
{3) Thirty days after the public sale in a nonjudicial
power of sale foreclosure conducted pursuant to

[seetion—66F7—5+] chapter 667; or

{4} Upon the recording of the instrument of conveyance;
whichever occurs first; provided that the mortgagee of record or
other purchaser of the unit shall not be deemed teo acquire title
under paragraph (1), (2), or {3), if transfer of title isg
delayed past the thirty-six days specified in paragraph (1), the

sixty days specified in paragraph {2}, or the thirty days
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specified in paragraph (3}, when a person who appears at the
hearing on the motion or a party to the foreclosure action
requests reconsideration of the motion or order to confirm sale,

cbjects to the form of the proposed order to confirm sale,

appeals the decision of the court to grant the motion to confirm

sale, or the debtor or mortgagor declares bankruptcy or is
involuntarily placed into bankruptcy. In any such case, the
mortgagee of record or other purchaser of the unit shall be.
deemed to acquire title upon recordation of the instrument of
conveyance ., "

SECTION 7. B8Secticn 607-5, Hawall Revised Statutes, is
amended by amending subsections {(a) and (b) to read as follows:

"{a) The fees prescribed by the schedule in this section
shall be paid tc the clerk of the circuit court as costs of
court by the person instituting the action or proceeding, or
offering the paper for filing, or causing the document to be
issued or the services to be performed in the circuit court;
provided that nothing in the schedule shall apply to cases of
adults charged with commission cf a crime, or to proceedings
under section 571-11(1}), (2), or (9), to proceedings under

chapter 333F or 334, to small estates including decedents!
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estates and protection of property of minors and persons under

disability when the amount payable is fixed by another statute,

[or—te—nerniudicinl—forecliopures—econverted Lo2udiecint
pfeeeeééﬂgs—parsHaaE—%e—seeéiea—éﬁ#—S%f“&ﬁé]i provided further

that the fees prescribed by subsection (c) (32) shall be
deposited by the clerk of the eircuit court into the judiciary
computer system special fund pursuant to section 601-3.7[+]; and

provided fuxther that the fees prescribed by subsection (b) (la)

shall be deposited by the clerk of the circuilt court as provided

in section 667-53{a) (&) .

For the purpose of this section, "judgment” includes a

decrée and any order from which an appeal lies.
SCHEDULE

In the application of this schedule, each case assigned a
new number or filed under the number previously assigned to a
probate, trust, guardianship, or conservatorship, shall carry a
fee for the institution or transfer of the action or proceeding
as'prescribed by part I, and in addition the fees prescribed by
part II unless otherwise provided.

(b) PART I

Action or proceeding, general:

gage Foreclosure Task Force Bill Draft.doc
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(1a)
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Civil action or special proceeding, unless
another item in part I applies ............ccvvuisnn. $200

Petition for conversion of nonjudicial

(2)

(3)

Trusts:

(4)

{5)

foreclosure to judicial foreclosure ............... $250

Appeal to a circult CoOUrt (... ittt i i e $100
Trangfer of action te circuit court from district

court, in addition to district court fees ......... 5125

Proceeding for (A) appointment of trustee; (B}
appointment of successor; (C) regignation of
trustee; (D} instructions; (E) approval of
investment; (F} approval of sale, mortgage,
lease, or other digposition of property; (G)

approval of compromise of claim, for each such

Proceeding for (A) removal of trustee; (B) order
requiring accounting; (C) invalidation of action
taken by trustee; (D} termination of trust, for

each such matter ... ... .. e i i e, $100

e Foreclosure Task Force Bill Draf - v
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{6)

(7)
(8)

(8a)

(9)

.B. NO.

Accounting, thig fee to be paid for each account

filed and to include the settlement of the

P oL 1 1 510
Vesting order .. .......... e no charge under part I
Allowance of fees of trustees, attorneys, or

other fees for services incurred in a

proceeding for which a fee has been paid

under this section .............. no charge under part I
Registration of a trust, or release of

registration, undex chapter 560 .... ... v eesronnn $3

Any other proceeding relating to a trust ........... $15

Conservatorship:

(10}

(11}

Proceeding for (A) appointment; (B) appointment

of successor; (C) resignation; (D) instructions,

unlegs included in one of the foregoing

proceedings; (E), (F), {(G) approval of any matter
listed in (E), (F}, or (G) of item (4) in

relation to a trust, for each such matter ......... 5100
Proceeding of the nature listed in (A), (B), (C),

or (D) of item (5) in relation te a trust, for

each such mabter ... ... ittt ittt m it esaasse e 515
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{12) Accounting, same as provided by item (&) in
relation to a trust ! ............................... g10
{13) Any other proceeding relating to a
conservatorship ................. no charge under part I
Guardianghip:
(13a) Guardianship, including all matters of the nature
listed in items (4) to (8), whether in family or
Cogu Mo b Ak A oo 3 T o o RO 5100
Probate (decedents' estates). Thege fees include all matters of
the nature ligted in items {4) to (9), without additicnal
charge:
(14) ©Probate, administratiocn, domiciliary foreign
personal representative, oxr ancillary
administration, this fee to be paid once only for
each decedent's estate .. ... . it i i, $100
Family court cases:
(15) Matrimonial action (annulment, divorce,
geparation, or sgeparate maintenance) .............. $10¢
[ T3 B Vo T < o o o $100
(17} Guardianship, including all matters of the nature

listed in items (4) to (9) ... As provided in item 13(a)
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(18) Termination of parental rights .. no charge under part I
(19) Any other family cocurt proceeding, except motions or
other pleadings in matrimonial, adoption, and
guardianship actions, but including without limitation
custody proceedings even if in the form of an habeas
COTPUS ProCeeding v vvv v e ittt ie it arneen-. 515"
SECTION 8. Chapter 667, Hawaii Revised Statutes, is
amended by designating:
1. Part I as part IA; and
2. Section 667-1 as section 667-1.5.
SECTION 9. Section 667-5, Hawalii Reviged Statutes, is
amended as follows:
1. By amending subsection (a)} to read:
"(a) When a power of sale is contained in a mortgage, and
where the mortgagee, the mortgagee's successor in interest, or

any person authorized by the power to act in the premises [+]

~desires to foreclose under power of sale upon breach of a

condition of the mortgage, the mortgagee, successor, Or perscn
shall be represented by an aﬁtorney who Is licensed to practice
law in the State and is physically located in the State., The

attorney shall:

Mortgage Foreclosure Task Force Bill Draft.doc ’ 5
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(1) @Give notice of the mortgagee's, successor's, or
person's intention tec foreclose the mortgage and of
the gale of the mortgaged property as follows:

(A) By serving; not less than twenty-one days before
the date of sale, written notice of intent to
foreclose on all persons entitled to notice under
this part [inthe some-menner-as—serviec—of=a
eivilecomplaint—under-ehapter—634-—and-theHawaii
rules—of eivil preoecedure] ; provided that in the

case of nonjudicial foreclosure of a lien by an
association against a mocrtgagor who 1s not an
owner-occupant, the associatiocn shall mail the
notice by certified or registered mail, not less
than twenty-one days before the date of sale, to:
(i} The unit owner at the address shown in the
records of the agsociation and, if
different, at the address of the unit being
foreclosed; and
{ii} All mortgage creditors whose names are known
or can be discovered by the asgsociation; and

(B) By publication of the notice once in each of

Meortgage Foreclosure Task Force Bill Draft.doc ”
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(2)

B. NO.

three succegsive weeks, constituting three
publications with the last publication to be not

less than fourteen days before the day of sale,

in a daily newspaper [heving-the largest] of
general circulation in the [speeific—county—in

she—Jeocationof-the subiecect Propexreyr] real

property tax zone in which the mortgaged property

is located, as shown on the applicable county

real preperty tax maps kept by each respective

county's real property tax assessment division,

except for the county of Kalawao which shall be

considered its own geographic area for the

purposes of this subparagraph;

Give notice of the mortgagor's right to elect to
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participate in the mortgage foreclosure dispute
regolution program pursuant to section 667-75 or to
convert the nonjudicial power of sale foreclosure to a
judicial foreclosure pursuant to section 667-53; and

(3) Give any notices and do all acts ag authorized or

required by the power contained in the mortgage.®

2, By amending subsection (d) to read:

"{d) Any sale, of which notice has been given pursuant to
subsections (a) and (b}, may be postponed from time to time by
public announcement made by the mortgagee or by a person acting
on the mortgagee's behalf. Upon request made by any pefson who
is entitled to notice pursuant to section 667-5.5 or €667-6{+] or
this section, the mortgagee or person acting on the mortgagee's
behalf shall provide the date and time of a postponed auction|+]
or, 1f the auction is canceled, informaticn that the auction was

canceled. The mortgagee, not earlier than ten days after the

public sale but within thirty days after selling the property in

pursuance of the power, shall file a copy of the notice of sale
and the mortgagee's affidavit, setting forth the mortgagee's
acts in the premises fully and particularly, in the bureau of

conveyvanceg."
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SECTION 10. Section 667-5.5, Hawail Revised Statutes, is
amended to read as follows:

"[L1]1S667-5.5[+] Foreclosure notice; planned communities;
condominiums; cooperative housing projects. Neotwithstanding any
law or agreement to the contrary, any person who forecloses on a
property under this part within a planned community, a
condominium apartment Or unit, or an apartment in a cooperative
housing project shall notify, by registered or certified mail,
the board of directors of the planned community association, the
association of owners of the condominium project, or the
cooperative housing project in which the property to be

foreclosed is located, of the following:

{1) The foreclesure at the time foreclosure proceedings

are begun[<}; and

{2} Any election by an owner-occupant of the property that

ig the subject of the forecleosure to participate in

the mortgage foreclosure dispute regolution program

under part V,

The notice, at a minimum, shall identify the property,
condominium apartment or unit, or cooperative apartment that is

the subject of the foreclosure and identify the name or names of

Mortgage Foreclosure Task Force Bill Draft.doc e
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the persgon or persons bringing foreclosure proceedings. [Ehais

seetion] Paragraph (1} shall not apply if the planned community

association, condominium association of owners, or cooperative
housing corporaticn is a party in a foreclosure action. This
section shall not affect civil proceedings against parties other
than the planned community association, association of owners,
or cooperative housing corporation.®

SECTION 11. Section 667-6, Hawall Revised Statutes, is
amended to read as follows:

"§667-6 Notice to mortgage creditors. (a) Whenever a
mortgage creditor [hewing] who has a mortgage lien on certain
premises desires notice that another mortgage creditor having a
mortgade lien on the same premises intends to foreclose the
mortgage and sell the mortgaged property pursuant to a power of
sale under section 667-5, the mortgage creditor may submit a
written request to the mortgagee who is foreclosing or who may
forecloge the mortgage by power of sale, asking to receive
notice of the mortgagee's intention to foreclose the mortgage

under power of sale. This request for notice may be submitted

any time after the recordation [ex—£filing] of the subject

mortgadge [at—the bureau—of-convevanees—or—the—lond court—but

Mortgage Foreclosure Task Forece Bill Draft.doc m
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must—Dbe] ; provided that the request is submitted prior to the

completion of the publication of the mortgagee's notice of
intention to foreclose the mortgage and of the sale of the
mortgaged property. This request shall be signed by the
mortgage creditor, or its authorized representative, desiring to
receive notice, specifying the name and address of the person to
whom the notice is toc be mailed.

(b) The mortgagee receiving the request shall thereafter
give notice to all mortgage creditors who have timely submitted
their request. The notice shall be sent by mail or otherwise
communicated to the mortgage credltors, not less than seven
calendar days prior to the date of sale.

(e¢) No request for copy of any notice pursuant to this
section nor any statement or allegation in any such request nor
any record thereof shall affect the title to real property or be
deemed notice to any person that any party requesting copy of
the notice has or claims any right, title, or interest in, or
lien or charge upon the property described in the mortgage
referred to.therein."

SRCTION 12. Section 667-10, Hawail Revised Statutes, is

amended te read as follows:
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"£667-10 Power ﬁnéffected by transfer; surplus after sale.
No sale or transfer by the mortgagor shall impair or annul any
right or power of attorney given in the mortgage to the
mortgagee to sell cor transfer the mortgaged property, as
attorney or agent of the mortgagor, except as otherwise provided
by chapters 501 and 502. When public sale is made of the

mortgaged property under this part, distribution of the proceeds

of the sale shall be as specified in section 667-3, and the

remainder of the proceeds, if any, shall be paid over to the
owner of the mortgaged property, after deducting the amount of
[eXadm] all claims and all expenses attending the same.™
SECTICN 13. BSection 667-14, Hawaii Revised Statutes, is
amended to read as followé:
" L18667-14[]}] Recordation of foreclosure notice. The

foreclosing mortgagee may record a copy of the foreclosure

notice [with—the assistant—registrar—of theJdand ecourt—or the
burecau—of-conveyances—ag—apprepriater] in a manner similar to

recordation of notices of pendency of action under section 501-
151 or section 634-51, as applicable. The recorded notice shall
have the same effect as a notice of pendency of action. [Prem

and—after] Upon the recordation of the notice, any person who

Mortgage Foreclosure Task Force Bill Draft.d _ 8
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thereafter becomes a purchaser or encumbrancer of the mortgaged

property shall be deemed to have constructive notice of the
power of sale foreclosure and shall be bound by the
foreclosure.™

SECTION 14. Section 667-15, Hawaii Revised Statutes, is
amended to read as follows:

vV [-£]$667-15[F] Location of public sale following power of
sale foraclosure. The public sale of the mortgaged property
ghall be held only on grounds or at facilities under the
administration of the State, as follows:

(1) At the state capitol, for a public sale of mortgaged

property located in the city and county of Honolulu;

{(2) At a state facility in Hilo, for a public sale of

mortgaged property located in the [eastern—poertieon—eof
fhe-county—ofHawaii;] districts of Hamakua, North

Hilo, South Hilo, or Puna;

(3} At a state facility in Kailua-Xona, for a public sale
of mortgaged property located in the [western—peoxrtion

of the county—of Hawaiis] districts ¢f North Kohala,

Scuth Kohala, North Kona, South Kona, or Kau;

{4) At a state facility in the county seat of Maui, for a

Mortgage Foreclosure Task Force Bill Draft.doc 8
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public sale of mortgaged property located in the
county of Maui; and
(5) At a state facility in the county seat of Kauai, for a
public sale of mortgaged property located in the
county of Kauai;
as designated by the department of accounting and general
services; provided that no public sale shall be held on grounds
or at facilities under the administration of the judiciary. The
public sale shall be held during business hours on a business
day."
S8ECTICN 15. Section 667-21, Hawail Revisged Statutes, is
amended tc read as follows:
"[f1§667-21[]] Alternate power of sale process[+
definitiens]. [{a)}] The process in this part is an alternative

power ©f sale process to the foreclosure by action and the

foreclosure by power of sale in part [+] IA,

Mortg. aie Foreclosure Task Force Bill Draft.doc o

L 000500 T 2

202



10
11
12
13
14
13
16
17
18
19
20

21

Page 88

Mortgage Foreclesure Task Force Bill Draft.doc

T 0 M AL

1203




10
11
12
13
14
15
16
17
18
19

20

Page 70

Mortgage Foreclosure Task Force Bill Draft.doc

IlﬁllﬂlE\II!EIIIEI\IIEllﬂlﬂlﬂllllﬂﬂllllilllﬁlllliiIIHIﬂEHIIIWH\IIIIIHEWNIIE!IIIHIHIIWIII]H!IIIEIIIIEI

204




10
11
12
13
14
15
16
17
18
19

20

Page 71

Mortgage Forecleosure Task Force Bill Draft.doc

SR OB BNt

205




10
11
12
13
14
15
16
17
18
19

20

Page 72

gage Foreclosure Task Force Rill Draft.dec

T L T

206




10
11
12
13
14
15
16
17
18
19

20

. - .B.NO.

3 ]u
7 0

SECTION 16. Section 667-21.5, Hawail Revised Statutes, is
amended to read as follows:

"[£]}5667-21.5[1}] Foreclosure notice; planned communities;
condominiums; cooperative housing projects. Notwithstanding any
law or agreement to the contrary, any person who forecloses on a
property under this part within a planned community, a
condominium apartment or unit, or an apartment in a cooperative
housing project shall notify, by way of registered or certified
mail, the board of directors of the planned community
association, the association of owners of the condominium
project, or the cooperative housing project in which the
property to be foreclosed is lcocated, of the foliowing:

{1) The foreclosure at the time foreclosure proceedings

are begun[<]; and

{(2) Any election by an owner-occupant of the property that

ig the subject of the foreclosure to participate in
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the mortgage foreclosure dispute resolution program

under part V.

The notice, at a minimum, shall identify the property,
condominium apartment or unit, or cooperative apartment that is
the subject of the foreclosure and identify the name or nameg of
the person or persons bringing foreclosure proceedings. [This

geetion] Paragraph (1) shall not apply when the planned

community association, condominium association of owners, or
cooperative housing corporation is a party in a foreclosure
action. This section shall not affect civil proceedings against
parties other than the planned community assocciation,
association of owners, or cooperative housing corporation,®

SECTION 17. Section 667-22, Hawail Revised Statutes, is
amended as follows:

1. By amending subsection (a} to read:

"{a) When the mortgagor or the borrower has breached the
mortgage agreement, and when the foreclosing mortgagee intends
to conduct a power of sale foreclosure under this part, the
foreclosing mortgagee shall prepare a written notice of default
and intention to foreclose addressed to the mortgagor, the

borrower, and any guarantor. The notice ¢0f default and
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intention to foreclose shall state:

(1)
(2)

(3)

(4)

(5)

{6)

The name and address cf the current mortgagee;
The name and last known address of [&33] the

mortgagors, the borrowers, and any guarantors;

[Fhe] With respect to the mortgaged property, the
address oY a description of [the] its location [ef—the

mertgaged—preoperty] , [£ke] tax map key number, and

[£he] certificate of title or transfer certificate of

- title number if [within—the Jurisdietien—of]

regigtered in the land court [—ef—the mertgaged
property] ;

The description of the default or, if the default is a

monetary default, an itemization of the delinguent
amount ;

The action required to cure the default, including the
delincuent amount and the estimated amount of the
foreclosing mortgagee's attorney's fees and costs, and
all other fees and costs related to the default
estimated to be incurred by the foreclosing mortgagee
by the deadline date;

The date by which the default must be cured, which
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shall be at least sixty days after
notice of default and intention to
(7) A statement that if the default is
deadline date stated in the notice

intention to foreclose, the entire

.B. NO.

the date of the
foreclose;

not cured by the
of default and

unpaid balance of

the moneys owed to the mortgagee under the mortgage

agreement will become due, that the mortgagee intends

to conduct a power of sale foreclosure to sell the

mortgaged property at a public sale without any court

action and without going to court,

and that the

mortgagee or any other person may acguire the

mortgaged property at the public sale;

(8) The name, address, electronic address, and telephone

number of the attorney who is representing the

foreclosing mortgagee; provided that the attorney

shall be licensed to practice law in the State and

physically located in the State; and

(9) Notice of the right of the owner-occupant to elect to

participate in any other process as established by

law."

2. By amending subsections (d) and (e)

gage Foreclosure T e Bill Draft.doc

T T L

210

to read:



10
11
12
13
14
15
16
17
18
19
20

21

Page 77

1} (d)

.B. NO.

The notice of default and intention to foreclose

shall also include contact information for [leeal] approved

housing counselors and approved budget and credit counselors.

(e)

The foreclosing mortgagee shall have the notice of

default and intention to foreclose served on:

{1}

(2)

(3}

(4)

(5)

(6)

The mortgagor and the borrower [in—the-some-manner—as

. : i Laint 3 ] 24 ;

amended—freom—time—to-—time] ;

Any prior or junior creditors who have a recorded lien
on the mortgaged property before the recordation of
the notice of default and intention to foreclose under
section 667-23;

The state director of taxation;

The director of finance of the county where the
mortgaged property is located;

The department of commerce and consumer affairs, by
filing the notice with the department when required;
and

Any other persoﬁ entitled to receive notice under this

part.”
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SECTION 18. Section 667-24, Hawali Revised Statutes, is

amended to read as follows:

"§667-24 Cure of default. (a) If the default is cured ag
required by the notice of default and intention to foreclose, or
if the parties have reached [a—setiIcment-decumenty] an

agreement to resolve the nonjudicilal foreclosure, the

forecloging mortgagee shall rescind the notice of default and

intention to foreclose. Within fourteen days of the date of the

cure or [a—settlement—degument-reached by-the partiess] an

agreement to resclve the nonjudicial foreclosure, the

foreclosing mortgagee shall so notify any person who was served
with the notice of default and intention to foreclose. If the
notice of default and intention to foreclose was recorded, a
release of the notice of default and intention to foreclose
shall be recorded.

(b) If the default is not cured as required by the notice
of default and intention to foreclose, the parties have not

reached [a—sectbicment-document—pursuant—tepars—V¥] an agreement

to regsolve the nonjudicial foreclogure and no report of

nencompliance has been issued against the mortgagee under

section 667-82, and the mortgagor has not elected to convert the
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foreclosure to a judicial action, the foreclosing mortgagee,
without filing a court action and without going to court, may
foreclose the mortgage under power of sale to sell the mortgaged
property at a public sale."

SECTION 19. Section 667-25, Hawaii Revised Statutes, is
amended by amending subsection (b) to read as follows:

"{b) The public sale of the mortgaged property shall be
held only in the county where the mortgaged property is located;
provided that the public sale shall be held only on grounds or
at facilities under the administration of the State, as follows:

(1) At the state capitecl, for a public sale of mortgaged

property located in the city and county of Honolulu;

(2) At a state facility in Hilo, for a public sale of

mortgaged property located in the [eastern—peortionof
Ehe—eeﬂaﬁy*eé—ﬂawaiéf]'districts of Hamakua, North

Hilo, South Hilo, or Puna;

{3) At a gtate facility in Kailua-Kona, for a public sale
of mortgaged property lccated in the [western-portion

of—the——eounty—of-Hawaiis] districts of North Kohala,

South Kohala, North Kona, South Kona, or Kau;

{(4) At a state facility in the county seat of Maui, for a
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public sale of mortgaged property located in the
county of Maui; and

(5) At a state facility in the county seat ¢f Kauai, for a
pubklic sale of mortgaged property located in the
county cf Kaual;

as designated by the department of accounting and general
services; provided further that no public sale shall be held on
grounds or at facilities under the administration of the
judiciary. The public sale shall be held during business hours
on a business day."

SECTION 20. Section 667-27, Hawaii Revised Statutes, is

amended as follows:

1. By amending subsection {a} to read:

"{a) The foreclosing mortgagee shall prepare the public

notice of the public sale, The public notice shall state:

(1} The date, time, and place of the public sale;

{2) The dates and times of the two open houses of the
mortgaged property, or if there will not be.any open
houses, the public notice shall so state;

{3) The unpaid balance of the moneys owed to the mortgagee

under the mortgage agreement;

Mort age Foreclosure Task Force Bill Draft.doc . "
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(4} A description of the mortgaged property, including the
address and the tax map key number of the mortgaged
Property;

(5) The name of the mortgagor and the borrower;

(6) The name of the foreclosing mortgagee;

(7) The name of any prior or junior creditors having a
recorded lien on the mortgaged property before the
recordation 0f the notice of default and intention to
forecloge under gection 667-23;

{8) The name, the address in the State, and the telephone
number in the State of the person in the State
conducting the public sale; and

(9) The terme and conditions of the public salel[+—and

436+ An eptimateof-the copening—bid] . "

2. By amending subsection (d) to read:

"{d) The foreclosing mortgagee shall have the public

notice of the public sale printed in not less than seven-point

font and published in the classified gsection of a daily

newspaper [khavingthelargest] of general circulation
[speeificatdy] in the [county—wherethe wmortgaged preperty—ig

Mortgage Foreclosure Task Force Bill Draft.doc
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in—which the-property—ie—loeatedr] real property tax zone in

which the mortgaged property is located, ag shown on the

applicable couhty real property tax maps kept by each regpective

county's real property tax assessment division, except for the

county of Kalawao which shall be considered its own geographic

area for the purposes ©of this subsection. The public notice

shall be published once each week for three consecutive weeks,
constituting three publications. The public gale shall take
place no sooner than fourteen days after the date of the
publication of the third public notice advertisement."

SECTION 21. Section 6§67-28, Hawail Revised Sﬁatutes, is
amended by amending subsection (a) to read as follows:

"(a) The public sale may be either postponed or canceled
by the foreclosing mortgagee., Notice of the pcostponement or the

cancellation of the public sale shall be [anneunced]:

Mortgage Foreclosure Task Force Bill Draft.doc
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(1) Announced by the foreclosing wmortgagee at the date,

time, and place of the last scheduled public sale(~];

and

{2} Provided to any other person who is entitled to

receive the notice of default under section 667-22."

SECTION 22. Section 667-32, Hawaili Revised Statutes, is
amended by amending subsection (b) to read as follows:

"{b) The recitalz in the affidavit required under
subsection (a) may, but need not, be substantially in the
following form:

"(1) I am duly authorized to represent or act on behalf of

(name of mortgagee) ("foreclosing

mortgagee") regarding the following power of sale
foreclogure. I am signing this affidavit in
accordance with the alternate power of sale
foreclosure law (Chapter 667, Part II, Hawail Revised
Statutes) ;

(2) The foreclosing mortgagee is a [‘feoreclosing
morEgagee!] mortgagee as defined in [she-power—eof-sale
forestogsure—taws] section 667-1, Hawaii Revised

Statutes, conducting a power of sale foreclosure;

Mortgage Foreclosure Task Force Bill Drafit.doc
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(4}
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The power of sale foreclosure is of a mortgage made by

(name of mortgagor)

{(*mortgagor"}, dated , and

recorded in the (bureau of

conveyances or office of the assistant registrar of

the land court) as {recordation

informatien). The mortgaged property is located at:

(address or degcription of

location) and is identified by tax map key number:

The legal description of the

mortgaged property, which shall include the

certificate of title or transfer certificate of title

number if registered in the land court, is attached as

Exhibit "A". The name of the borrower, if different

from the mortgagor, is

("borro@er");

Pursuant to the power of sale provision of the
mortgage, the power of sale foreclosure was conducted
as required by the power of sale foreclosure law. The
fellowing is a summary of what was done:

() A notice of default and intention to foreclose

gage Foreclosure Task Force
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(B)

(C)

(D}
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wag serxved on the mortgagor, the borrower, and

the following person: . The

notice of default and intention to foreclose was
served on the following date and in the following

manner : ;

The date of the notice of default and intention

to foreclose was (date) .

The deadline in the notice for curing the default

was (date), which deadline

date was at least sixty days after the date of
the notice;

The notice of default and intention te foreclose

was recorded before the deadline date in the

(bureau of conveyances or .

office of the assistant registrar of the land
court). The notice was recorded on

(date) ags document no.

A copy of the recorded

notice ig attached as Exhibit v"iv;
The default was not cured by the deadline date in

the notice of default and intention to foreclose;

Mortgage Foreclosure Task Force Bill Draft.doc o
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(F)
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A public notice of the public gale was initially
published in the classified section of the
. [a—daily mewspaper—of

I e Tots : ! ; ]
mortgaged property-is—teeateds] in accordance

with section 667-27(d), Hawaili Reviesed Statutes,

once each week for three consecutive weeks on the

‘following dates: . A copy

of the affidavit of publication for the last
public notice of the public sale is attached as
Exhibit "2". The date of the public sale was

{(date). The last

publication was not less than fourteen days
before the date of the public sale;

The public notice of the public sale was sent to
the mortgagor, to the borrower, to the state
director of taxation, to the director of finance
of the county where the mortgaged property is
loéqted, and to the following:

The public notice was sent

on the following dates and in the following

ortgage Foreclepsure Task Force Bill Draft.doc
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(G)

(H)

(I)

Mortgage Foreclo
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manner: . Those dateg were

after the deadline date in the notice of default
and intention to.foreclose, and those dates were
at least sixty days before the date of the public
sale;

The public¢ notice of the public sale was posted
on the mortgaged property or on such other real
property of which the mortgaged property is a

part on (date). That date

wag at least sixty days before the date of the
public sale;

Two public ghowings (open houses) of the
mortgaged property were held (or were not held
because the mortgagor did not cooperate);

A public sale of the mortgaged property was held
on a business day during business hours on:

{date), at

(time}, at the following

location: . The highest

succegsful bidder was {name)

with the highest succesgful bid price of

orce Bill Draft.doc »
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8 ; and

{(J) At the time the public sale was held, the default
was not cured and there was no circuit court
forecleosure action pending in the circuit where
the mortgaged property is located; and

(8} This affidavit is signed under penalty of perjury."

SECTION 23. Section 667-33, Hawaii Revised Statutes, is
amended by amending subsection (a) to read as follows:

"{a) The affidavit required under section 667-32 and the
conveyance document shall be recorded [at—amy-—Eime] no earlier

than ten days after the public sale is held but not later than

forty-five days after the public sale is held. The affidavit
and the conveyance document may be recorded separately and on
different days. After the recordation, the foreclosing
mortéagee shall mail or deliver a recorded copy to those persons
entitled to receive the public notice of the public sale under
section 667-27(c}."

SECTION 24. Section 667-37, Hawall Revised Statutes, is
amended to read as follows:

"$667-37 Judicial action of foreclosure before public

sale. This part shall not prohibit [the berrewer+] the

Mortgage Foreclosurs Task Force Bill Draft.doc -
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foreclosing mortgagee, or any other creditor having a recorded
lien on the wmortgaged property hefore the recordation of the
notice of default under section 667-23, from filing an action
for the judicial foreclosure of the meortgaged property in the
circuit court of the circuit where the mortgaged property is

located[+] ; provided that the acticn is filed before the public

sale ig held. The power of sale foreclosure process shall be

stayed during the pendency of the circuit court foreclosure

action.m™
SECTION 25. Section 667-41, Hawail Revised Statutes, is
amended to read as follows:

"§667-41 Public information notice regquirement.

[BeginmingonSeptember—3+—2011—+al1] (a) All financial
institutions, mortgagees, lenders, business entities and

organizations without limitation, and persons, who intend to use

the power of sale foreclosure under this part, under the

conditions required by this part, shall [aisco—deveiep

Mortgage Foreclosure Task Force Bill Dra 15
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-] provide the

public information notice described in subsec¢tion (b) to the

public, upen request, and to any applicant submitting a loan

application where residential property is reguired to be used to

secure the loan. The notice shall be provided to all applicants

and all owners of the regidential property (if different from

the applicants) within three business days after the submission

of a written loan application, or within three business days

after the time residential property is reguired to be uged to

secure a loan, whether or ncot there is a written loan

application. The purpose of the public information notice is to

inform the public, aprlicants, and cothers that the financial

institutions, mortgageesg, lenders, organizations, and other

Mortgage Foreclosure Task Force Bill Draft.doe W
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business entities and persons who are authorigzed under this part

to enforce the forecleosure rights in a mortgage, in the event of

the borrower's default, have the option of purguing either a

judicial or nonjudicial foreclosure in the manner provided by

law.

(b) The public information notice requirement shall be

satisfied by the delivery of a separate notice that contains the

following wording and is printed in not less than fourteen-point

font:

PUBLIC INFORMATION NOTICE PURSUANT TO

HAWAIT REVISED STATUTES SECTION 667-41

WHAT IS FORECLOSURE?

Thig notice informs you regarding a lender's

right to foreclose in the event of a default on the

loan you have applied for or are considering if your

home is used to secure its repayment.

The mortgage agreement or ceontract that you may

enter into states that in the event the amounts due

under the loan are not paid when they are due, or for

other reasons you do not perform your promises in the

note and mortgage, all of which are known as defaults,

gage Foreclosure Task Force B Draft.doc
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the lender shall have the option to foreclose the

mortgage, which will regult in a sale cf your home.

The entity or person who holds your mertgage

("Mortgagee") may send you a notice informing you that

the Mortgagee is starting foreclosure proceedings.

You should not wait for that to happen; take steps to

prevent a foreclosure ag soon as you are having

trouble paying your mortgage. You should contact your

lender or your lendex's loan servicer, Or yvou may

contact a budget and credit counselor or housing

counselor, to discusg your situation.

STEP ONE: NOTICE QOF DEFAULT. The first step in

the foreclosure process is the Mortgagee ugually sends

you a written notice of default, which occurs after

vou are past due on your mortgage payment. The

Mortgagee will tell you in the notice how much time

you have to pay the regquired amcunt that is past due

and, by payving, will return your lcan tc good

standing,

STEP TWO: PROCEEDING TQO FORECLOSURE. TIf you do

not pay the required amount past due by the deadline

Mortgage Foreclosure Task Force Bill Draft.doc u
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in the notice of default, the Mortgagee may elect to

proceed to collect the balance due on your loan

through foreclosure. In Hawail, there are two types

of foreclosures: -Judicial and nonjudicial.

In a JUDICIAL FORECLOSURE, the Mortgagee files a

lawsuit against you in order to obtain a court

judgment that you owe the balance due under your loan

and to cbtain an orxder to sell the property. The

initial legal document you will receive in the lawsuit

igs called the complaint. You should consult an

attorney of your choice who can advise you as to the

steps needed to protect your rights. Judicial

foreclosure involves the sale of the mortgaged

property under the gupervisicn of the court. You will

recelve notice of the foreclosure case hearings and

the sale date and the judicial decision ig announced

after a hearing in court. The sale ©of the property

must be approved by the court before it can be

completed.

In a NONJUDICIAL FORECLOSURE, the process follows

the procedures spelled cut in Chapter 667 of the

Mortgage Foreclosure Task Force Bill Draft.doc »
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Hawaii Revised Statutes and in your mortgage. The

noniudicial procedures allow a Mortgagee to foreclose

on and sell the property identified in the mortgage

without filing a lawsuit or court supervision. This

nonjudicial foreclosure is algo called a power of sale

foreclosure. The Mortgagee starts the process by

giving you a written notice of default and of the

Mortgagee's intent to sell the property.

After the required time has elapsed, you will be

sent a notice of nonjudicial foreclosure sale, which

will tell vou the date and location of the sale.

In a NONJUDICIAL foreclosure, if you own an

interest in the property yvou may have the right to

participate in the Mortgage Foreclosure Digpute

Resolution Program or to convert the nonjudicial

foreclosure into a judicial foreclosure. The

nonjudicial foreclosure may not proceed during the

dispute resolution process or after it has been

converted to a judicial foreclosure.

PLEASE NOTE: Even if a judicial or ncnjudicial

foreclogure has commenced, you may be able to

Mortgage Foreclosure Task Force Bill Draft.doc "
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Mort

reinstate the loan and keep your home if you pay the

delinquent amount then due and the foreclosure

expenses that your Mortgagee has incurred. You must

contact the Mortgagee as soon ag possible to determine

whether reinstatement is possible.

STEF THREE: PUBLIC SALE. The sale of a

foreclosed home is usually made through a public

auction, where the highest bidder who can make a casgsh

deposit of up to 10% of the bid can buy the property.

In a judicial foreclosure, the court appeints a third

party commisgioner te advertise and conduct the sale.

In a nonjudicial foreclosure, the Mortgagee advertises

and conducts the sale. In both types of sales, the

Mortgagee has the right te buy the property by

submitting a credit bid based upcn the balance owed on

the mortgage, so long as its bid is higher than any

other bids. If the Mortgagee buys the property, the

Mortgagee hag the right to re-sell it in a private

sale at a later date.

STEP FQUR: DISBURSEMENT OF FROCEEDS; POTENTIAL

DEFICIENCY JUDGMENT, After the foreclosure sale is

e Foreclosure Tagk Force Bill Draft.doc "
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completed, the proceeds are paid out to lien holders,

including the Mortgagee, in the order set by law and

lastly tc you if there are any proceeds left.

In a JUDICIAL FORECLOSURE, the court tells the

commissioner whom to pay and how much. If the

property did not sell for enocugh to pay ¢ff the

balance due under your loan, the Mortgagee has the

right to ask the court for a deficiency judgment

against you for the difference.

In a NONJUDICIAL FORECLOSURE, the Mortgagee

distributes the proceeds from the sale. If the

mortgaged property does not sell for enough to pay off

the balance due under your loan, the Mortgagee may

have the right to file a lawsuit against vou to

collect the deficiency. In many cases, after a

nonjudicial foreclosure, a Mortgagee cannot or will

not chooge to file a lawsuit for a deficiency.

READ THE NOTE AND MORTGAGE CAREFULLY TO

UNDERSTAND WHAT I8 REQUIRED AND HOW TO AVOID

FORECLOSURE, AND CONSULT WITH AN ATTORNEY REGARDING

YOUR LEGAL RIGHTGS.

113
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(c) The requirements of this section shall apply only to

written lcan applications submitted, or to loans where

residential property is required to be used as security, after

August 31, 2012."

SECTION 26. Section 667-53, Hawaii Revised Statutes, is
amended by amending subsections {a) and (b) to read as follows:

"{a) = An owner-occupant of a residential property that is

- subject to nonjudicial foreclesure under part [£] IA or II may

convert the action to a judicial foreclosure prdvided that:

(1) A petition conforming to section €67-54 shall be filed
with the circuit court in the circuit where the
residential property is located, stating that the
owner-occupant of the property elects to ¢onvert the
nonjudicial foreclosure to a judicial foreclosure
proceeding no later than thirty days after the
foreclosure notice is served on the.owner—occupant as
required by section 667-5 or 667-22;

(2) Within forty-five days of the filing of the petition,
all owner-occupants and mortgagors of an interest in
the residential property whose interests are pledged

or cotherwise encumbered by the mortgage that is being

Mortgage Foreclosure Task Force Bill Draft.doc -
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foreclosed and all persons who have signed the
promissory note or other instrument evidencing the
debt secured by the mortgage that is being foreclosed,
including without limitation co-obligors and
guarantors, shall file a statement in the circuit
court action that they agree to submit themselves to
the judicial process and the jurisdiction of the
circuit court; provided further that if this condition
is not satisfied, the circuit court action may be
dismissed with prejudice as to the right of any owner-
occupant to convert the action to a judicial
proceeding, and the mortgagee may proceed
nonjudicially;

Filing a petition pursuant to paragraph (1) shall
automatically stay the nonjudicial foreclosure action
unless and until the judicial proceeding has been
dismissed; |

The person filing the petition pursuant to paragraph
(1) shall have an affirmative duty to promptly notify
the Hawaii attorney who is.handling the nonjudicial

foreclosure about the filing of the complaint for

Mortgage Foreclosure Task Force Bill Draft.doc
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conversion; )

{8) All parties joined in thé converted judicial
proceeding may assert therein any claims and defenses
that they could have agserted had the action
originally been commenced as a judicial foreclosure
action; and

gs) [Netwithstanding-ehapter 687——the] The fee for filing
the petition shall be [met—mere-than-$525—of which]

$250, which shall be deposited into the mortgage

foreclosure dispute resolution special fund

established under section 667-86 [+provided—that—if

(b} This section shall not apply to foreclosures of
asgociation liens that arise under a declaration filed pursuant
to chapter 421J, 514A, or 514B."

SECTION 27, Section 667-54, Hawaii Revised Statutes, is
amended by amending subsection (a) to read as follows:

"[+] (a) [}] A petition filed pursuant to section 667-53

shall contain at a minimum:

Mortgage Foreclosure Task Force Bill Draft.doc
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(1}

(2)

(3)

(4)

(5)
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A_éaption setting forth the name of the court, the
title of the action, and the file number; provided
that the title of the action shall include the names
of the filing party as petitioner and the foreclosing
party as the respondent;

The name, mailing address, and telephone number of the
filing party;

The address or tax map key number, and the certificate
of title or transfer certificate of title number if

[within—the Jdond covrttesSurisdietions] registered in

the land court, of the property subject to the

foreclosure action;

A statement identifying all other owner-occupants and
mortgagors of the property whose interests are pledged
cr otherwise encumbered by the mortgage that is being
foreclosed and all persons who have signed the
promissory note or other instrument evidencing the
debt secured by the mortgage that is being foreclosed,
including without limitation co-obligors and
guarantors;

A certification under penalty of perjury that the

rtgage Foreclosu sk Force Bill .doc 100
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(6)

(7)
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filing party is an owner-occupant of the subject
property'and seeks to convert the nonjudicial
foreclosure to a judicial proceeding;

A statement certifying that the f£iling party served a
copy of the petition on the attorney identified in the
foreclosure notice under section 667-5 or 667-22
either by personal delivery at, or by postage prepaid
United States mail to, the addregss of the attorney as
set forth in the foreclosure notice under section 667-
5 or §67-22; and

A copy of the foreclosure notice that was served on
the filing party pursuant to section 667-5 or 667-22
and for which the filing party is seeking to convert

to a judicial proceeding.”

SECTION 28. Section $67-55, Hawali Revised Statutes, is

amended by amending subsection (a) to read as follows:

1] (a)

The foreclosure notice that is served as required

under section 66?—5 or 667-22 shall include, in addition to the

contents required under section 667-5 or 667-22, a statement

printed in not less than fourteen-point font as fcollows:

"IF THE PROPERTY BEING FORECLOSED IS

Mortgage Foreclosure Task Force Bill Draft.doc o
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IMPROVED AND USED FOR RESIDENTIAL PURPOSES, AN
OWNER-OCCUPANT OF THE PROPERTY (DEFINED IN
CHAPTER 667 OF THE HAWAII REVISED STATUTES AS A
PERSON WHO, AT THE TIME THIS NOTICE IS SERVED,
OWNS AN INTEREST IN THE RESIDENTIAL PROPERTY THAT
T8 SUBJECT TO THE MORTGAGE BEING FORECLOSED AND
THE RESIDENTIAL PROPERTY HAS BEEN THE PRIMARY
RESIDENCE CONTINUOUSLY FOR NOT LESS THAN TWO
HUNDRED DAYS) HAS THE RIGHT TO CONVERT A
NONJUDICIAL FORECLOSURE PROCEEDING TO A JUDICIAL
FORECLOSURE WHERE CLAIMS AND DEFENSES MAY BE
CONSIDERED BY A COURT OF LAW. TO EXERCISE THIS
RIGHT, THE OWNER-OCCUPANT SHALL COMPLETE AND FILE
THE ATTACHED FORM WITH THE CIRCUIT COURT IN THE
CIRCUIT WHERE THE PROPERTY IS LOCATED WITHIN
THIRTY DAYS AFTER SERVICE OF THIS NOTICE.

IN ADDITION, ALL OWNER-OCCUPANTS AND
MORTGAGORS OF THE RESIDENTIAL PROPERTY WHOSE
TNTERESTS HAVE BEEN PLEDGED OR OTHERWISE
ENCUMBERED BY THE MORTGAGE THAT IS BEING

FORECLOSED AND ALL PERSONS WHO HAVE SIGNED THE
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PROMISSORY NOTE OR OTHER INSTRUMENT EVIbENCING
THE DEBT SECURED BY THE MORTGAGE THAT IS BEING
FORECLOSED, INCLUDING, WITHOUT LIMITATION, CO-
OBLIGORS AND GUARANTORS, SHALL FILE A STATEMENT
IN THE CIRCUIT COURT ACTION THAT THEY AGREE TOC
SUBMIT TO TﬂE JUDICIAL PROCESS AND THE
JURISDICTION QF THE CIRCUIT COURT WITHIN FORTY-
FIVE DAYS OF THE FILING OF THE ATTACHED FORM.
FAILURE TO SATISFY THIS CONDITION MAY RESULT 1IN
DISMISSAL QF THE CIRCUIT COURT ACTION WITH
PREJUDICE.

AN OWNER-QCCUPANT SHALL PROMPTLY NOTIFY THE
HAWAII ATTORNEY LISTED IN THIS NOTICE ABOUT THE
FILING OF THE CONVERSION FORM.

MORTGAGE FORECLOSURE DISPUTE RESCLUTION MAY
BE AVAILABLE IN NONJUDICIAL FQORECLCSURE ACTIONS
AS AN ALTERNATIVE FOR OWNER-OCCUPANTS ATTEMPTING
TO AVQID FORECLOSURE OR TO MITIGATE THE EFFECTS
OF FORECLOSURE ON AN OWNER-OCCUPANT. HOWEVER, IF
AN OWNER-OCCUPANT FILES FOR CONVERSION, DISPUTE

RESOLUTION MAY NOT BE AVAILABLE UNLESS ORDERED BY

gage Foreclogure Task Force Bill Draft.doc
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A JUDGE.

A FORECLOSING LENDER WHO COMPLETES A

NONJUDICIAL FORECLOSURE QF RESIDENTTIAI PROPERTY

[SHALL] COULD BE PROHIBITED UNDER HAWAII LAW FROM

PURESUING A DEFICIENCY JUDGMENT AGAINST A

MORTGAGOR [BNLBESS—THE DERT ESSECUREB-BYOTHER

COLLATERAT—OR-AS-OTPHERWISE—PROVIEDEE—RY-EAN] . IF

THYS ACTION IS CONVERTED TO A JUDICIAL

PROCEEDING, HOWEVER, THEN ALL REMEDIES AVAILABLE

TO A LENDER MAY BE ASSERTED, INCLUDING THE RIGHT

TO SEEK A DEFICIENCY JUDGMENT, "

SECTION 29. Section 667-56, Hawall Revised Statutesg, is

amended to read as follows: |

"[£1§667-56[+] Prchibited conduct. It shall be a

prohibited practice for any foreclosing mortgagee to engage in
any of the following practices:

(1) Holding a public sale on a date, at a time, or at a
place other than that described in the public notice
of the public sale or a prcoperly noticed postponement;

(2} Specifying a fictitious place in the public notice of

the public sale;

Mortgage Foreclosure Task Feorce Bill Draft.doc ™
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(3)

(4)

(5)

(6)

(7)
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Conducting a postponed public sale on a date other
than the date described in the new public notice of
the public sale;

Delaying the delivery of the recorded, conformed copy
of the conveyance document to a bona fide purchaser
who purchases in good £aith for more than [fersy—Eive]
sixty days after the completion of the public sale;
Completing nonjudicial foreclosure proceedings during
short sale escrows with a bona fide purchaser.if the
short sale offer is at least [£iwe] ten per cent
greater than the public sale price; provided that
egcrow is opened within ten days and cloged within
forty-£five days of the public sale; and provided
further that a bona fide short sale purchaser shall
have pricrity over any other purchaser;

Completing nonjudicial foreclosure proceedings during
bona fide loan modification negotiétions with the
mortgagor; or

Completing nonjudicial foreclosure proceedings against
a mortgagor who has been accepted or is being

evaluated for ceonsideration for entry into a federal

Mortgage Foreclosure Force Bill D
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loan wmodification program before obtaining a
certificate or other documentation confirming that the
mortgagor is no longer eligible for, or an active
participant of, that federal program."
SECTION 30. Section 667-57, Hawail Revised Statutes, is
amended by amending subsections (a) and (b) to read as follows:
"(a) Upon initiation of a foreclesure action pursuant to
part [£] IA or part II by a foreclosing wmortgagee [as—defined—in
seetiren—667-21{k}+], no junior lienholder shall be permitted to
initiate or continue a nonjudicial foreclosure pursuant to part

[£] IA or part II until the foreclosure initiated by the

foreclosing mortgagee has been concluded by a judgment issued by
a court pursuant to section [667-%+] 667-1.5, the recording of
an affidavit after public sale pursuant to section 667-5 or 667~

23, or the filing of [a—sectticment-—document] an agreement under

the mortgage foreclosure dispute resolution provisions of
section 667-81.

(b) Upon initiation of a foreclosure action pursuant to
part [I] IA or part II by a foreclosing mortgagee [asdefined—in
seetion—669-24-{b}], no junior lienholder shall be permitted to

initiate a nonjudicial foreclosure pursuant to part II during

orig aie Foreclosure Task Force Bill Draft.doc

240



10

11

12

13

14

15

16

17

18

19

20

21

Page 107 | _B. NO_

the pendency of a stay pursuant to section 667-83; provided that
a junior lienholder may initiate or continue with a nonjudicial
foreclogure pursuant to part II if [&he]:

{1) The junior lien foreclosure was initiated before the

foreclosure action by the foreclosing mortgagee [=]; or

(2) The junicr lienholder is an associaticn and has not

been provided notice of the foreclosure action

pursuant to sections 667-5.5 or £67-21.5, or has not

received written notification of a case opening

pursuant to secticn 667-79."

SECTION 31. Section 667-58, Hawaliil Revised Statutes, is

“amended to read as follows:

"[£]18667-58[}] Valid notice[+]; affiliate statement. (&)

Any notices made pursuant to this chapter may be issued only by
persons authorized by a foreclosing mortgagee or lender pursuant
to an affiliate gtatement signed by that foreclosing mortgagee
or lender and recorded at the bureau of conveyances identifying
the agency or affiliate relationship and the authority granted
or conferred to that agent or fepresentative.

(b)Y The bureau of convevanceg document number for the

affiliate statement required under subsection (a) shall be

Mortg ai Foreclosure Task Force Bill Draft.doc -
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included in any notice required to be personally served upon the
mortgagor or borrower under this chapter.

(¢) Any notice provided by a mortgage servicer, including
an agent, employee, or representative of that mortgage servicer,
shall be issued only by a mortgage servicer that has been listed
in the affiliate statement filed by the foreclosing mortgagee or
lender under subsection (a); provided further that the mortgage
servicer shall be licensed under or otherwise exempt Lfrom
chapter 454M. The agency relationship or affiliation of the
mortgage servicer and the foreclosing mortgagee or lender and
any authority granted or conferred to that mortgage servicer
shall be described in the affiliate statement filed under both
subsection (a) and section 454M-5(a) (4) (F).

(d) No attorney of a mortgage servicer, foreclosing

mortgagee, or lender shall be required to be included in any

affiliate statement of a foreclosing mortgagee or lender. No

notice or other correspondence made by any attorney for the

foreclosing mortgagee or lender shall be required to referernce

any affiliate statement made by the foreclosing mortgagee or

lender. Any notice or other correspondence made by any attorney

for a mortgage servicer shall reference, in accordance with

Mortgage Foreclosure Task Force Bill Draft.doc o
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subgection (b), the apprOpriate affiliate statement of the

foreclosing mortgagee or lender authorizing the mortgage

servicer to act.?"

SECTION 32. S8ection 667-59, Hawalili Revised Statutes, is
amended to read as follows:

" [$]6667-59([+] Actions and communicétions with the
mortgagor in connection with a foreclosure. A foreclosing
mortgagee shall be bound by all agreements, obligations,
representations, or inducements made on its behalf by its
agents, including but not limited to its employees,
representatives, mortgage gervicers, or persong authorized by a
foreclosing mortgagee or lender pursuant to an affiliate
statement recorded in the bureau of conveyances pursuant to

gection 6467-58.

SECTION 33. Section 667-60, Hawaii Revised Statutes, is
amended to read as follows:
"[$18667-60[}] Unfair or deceptive act or practicei-];

transfer of title. (a) Any foreclesing mortgagee who [violates]

engages in any of the following violations of this chapter ghall

Mortgage Foreclosure Task Force Bill Draft.doc 109
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have committed an unfair or deceptive act or practice under

section 480-2[+]:

(1)

Failing to provide a borrower or mortgagor with, or

(2)

failing to serve as required, the information required

by sections 667-5, 667-22, or 6567-55;

Failing to publish, or to post, information on the

(3)

mortgaged property, as regquired by sections 667-5,

667-27, or 667-28;

Failing to take any action required by section 667-24

(4)

if the default is cured or an agreement is reached;

Engaging in conduct prohibited under section 667-56;

(5)

Holding a public sale in violation of gection 667-25

(6)

or secticn 667-26;

Failing to include in a public notice of public sale

(7)

the informatiocn required by section 667-27 or section

667-28;

Failing to provide the information reguired by section

667-41;

With regard to mortgage foreclosure digpute resolution

undex part V:

Mortgage Foreclosure Task Force Bill Draft.doc
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Failing to provide notice of the availability of

(B)

dispute resolution as required by section 667-75;

Participating in dispute resolution without

(8]

authorization to negotiate a loan modification,

or without access to a person so authorized, as

required by section 667-80(a) (1) ;

Failing tc provide recuired informaticn or

(D)

documents as required by section 667-80(¢); or

Completing a nonjudicial foreclosure if a

neutral's cloging report under section 667-82

indicates that the foreclosing mortgagee failed

to comply with requirements of the mortgage

foreclosure dispute regolution program;

(9} Completing a nonjudicial foreclosure while a stay is

in effect under gsection 667-83;

(10) Failing to distribute sale proceeds as reguired by

gection 667-31;

{11) Making any false statement in the affidavit of public

sale required by section 667-32; and

{12) Attempting to collect a deficiency in viclation of

section 667-38.

L]

Mortﬁaie Foraclosure Task Force Bill Draft.doc 1
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(b) Notwithstanding subsection [(a), the transfer of title

to the purchaser of the property as a result of a foreclosure

under this chapter shall only be subject to avoidance under

section 480-12 for violations described in subsection (a) (1) to

(2} 1f such violations are shown to be substantial and material;

provided that a foreclosure sale shall not be subject to

avoidance under section 480-12 for violation of section 667-

56(5).

{(c¢) Any action to void the transfer of title to the

purchasex of property under this chapter shall be filed in the

circuit court of the circuit within which the foreclosed

property is situated ne later than one hundred eighty days

following the recording of the affidavit required by section

667-5 Or section 667-32, ag applicable. If no such action is

filed within the one hundred eighty-day period, then title to

- the property shall be deemed conclusively vested in the

purchager free and clear of any claim by the mertgagor or anyone

claiming by, through, or under the mortgagor."

SECTION 34. Section 667-63, Hawali Revised Statutes, is

amended by amending subsection (a) to read as follows:

Mortgage Foreclosure Task Force Bill Drafi . doc e
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*{a) A mortgage creditor having a mortgage lien on a time
share interest who desires notice that ancther mortgage creditor
having a mortgage lien on the time share interest intends to
foreclosge and sell the mortgaged time share interest, pursuant
to the power of sale under section B667-62, may submit a written
request to the mortgagee who is foreclosing or who may foreclose.
the mortgage by power of sale, asking to receive notice of the
mortgagee's intention to foreclose the mortgage under section
667-62. The request for notice:

(1) May be submitted any time after the reccrdation [e=

£iling] of the subject mortgage [at—the—bureaunof

conveyanees—or—the land-sourt—but—ghall be] ; provided

that the request is submitted prior to completion of

publication of notice of the intention to foreclose
the mortgage and of the sale ¢f the mortgaged time
share interest;
(2) Shall be signed by the mortgage creditor desiring to
receive notice, or its authorized represgentative; and
(3) Shall specify the name and address of the person to
whom the nctice ig to be mailed.®

SECTION 35. 8Section 667-71, Hawaii Revised Statutes, is

Mortgage Foreclosure Task Force Bill Draft.doc _ us
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amended by amending subsection (b) to read as follows:

"(b) This part shall not apply to actions by an
agscclation to foreclose on a lien for amounts owed to the
association that arise under a declaration filed pursuant to
chapter 421J, S514A, or 514B, or to a mortgagor who has
previously.participated in dispute resolution under this part
for the game property on the same mortgage loan."

SECTION 36. Section 567-73, Hawalil Revised Statutes, is
amended as follows by amending subsection (c¢) to read asg
follows:

"{c) The department is authocrized to contract with county,
state, or federai agencies, and with private organizations or

approvéd housing counselors or approved budget and credit

counselorg for the performance of any cof the functiong of this

part. These contracts shall not be subject to chapter 103D or
103F."

SECTION 37. Section 667-74, Hawail Revised Statutes, is
amended to read as follows:

"[£]15667-74[F}] Availability of dispute resolution required
before foreclosure. Before a public sale may be conducted

pursuant to section 667-5 or 667-25 for a residential property

Mortgage Foraclosure Task Force Bill Draft.doc
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that is occupied by an owner-coccupant [as—a—primary residenee],

the foreclosing mortgagee [shat*], at the election of the owner-
occupant, shall participate in the mortgage foreclosure dispute
regolution program under this part to attempt to negotiate an
agreement that avoids foreclosure or mitigates damages in cases
where foreclosure is unavoidable."

SECTION 28. Section 667-75, Hawaii Revised Statutes, is
amendedlby amending subsection (b) to read as follows:

"(b) The notice required by subsection (a) shall be
printed in not less than fourteen-point font and include:

(1} The name and contact information of the mortgagor and

ﬁhe mortgagee;
(2} The subject property address and legal description,

including tax map key number and the certificate of

title or transfer certificate of title number if

[within—the lend-ecouvrEles—jurisdietiony] registered in

the land court;

{3) The name and contact information of a perscn or entity
autheorized to negeotiate a loan modification on behalf
of the mortgagee;

(4) A statement that the mortgagor shall consult with an

Mortgage Foreclosure Task Force Bill Draft.doc 18
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(5)

(6}

{7)

(8)

(9}
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approved housing counselor or an approved budget and
credit counselor at least thirty days prior to the
first day of a scheduled dispute resolution session;
Contact information for all [}eeal] approved housing
counselors;

Contact information for all [leeaid] approved budget
and credit counselors;

A statement that the mortgagor electing to participate
in the mortgage foreclosure dispute resclution program
shall provide a certification under penalty of perjury
to the department that the mortgagor is an owner-
occupant of the subject property, including supporting
documentation;

A general description of the information that an
owner-occupant electing to participate in the mortgage
foreclogsure dispute resolution program is required to
provide to participate in the program as described
under section 667-80(c) (2}

A statement that the owner-occupant shall elect to
participate in the mortgage foreclosure disgpute

resolution program pursuant to this part no later than

MortTa ge Foreclosure Task Force Bill praft, doc s
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thirty days after the department's mailing of the
nctice or the right shall be waived."

SECTION 39. Section 667-77, Hawalli Reviged Statutes, is
amended to read as follows:

(£15§667-77[}] Notification to mortgagor by department,
Within ten days after the mortgagee's filing of a notice of
default and intention to foreclose with the department, the
department shall mail a written notification by registered or
certified mail to the mortgagor that a notice of default and
iﬁtention to foreclose has been filed with the department. The
notification shall inform the mortgagor of an owner-occupant's
right to elect to participate in the foreclosure dispute
resolution program and shall include:

(L) Information about the mortgage foreclosure dispute

resolution program;

{2) A form for an owner-occupant to elect or to waive
participation in the mortgage foreclosure dispute
resolution program pursuant to this part that shall
contain instructions for the completion and return of
the form to the department and the department's

mailing address;

Mortgage Foreclosure Task Force Bill Draft.doc 17
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(3)

(4)

(5)

(8)
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A statement that the mortgagor electing to participate
in the mortgage foreclosure dispute reéolution program
shall provide a certification under penalty of perjury
to the department that the mortgageor is an owner-
occupant of the subject property, including a
description of acceptable supporting documentation as
required by section 667-78(a) (2);

A statement that the owner-occupant shall elect to
participate in the mortgage foreclosure dispute
regolution program pursuant to this part no later than
thirty days after the department's mailing of the
notice or the owner-occupant shall be deemed to have
waived the coption to participate in the mortgage
foreclosure dispute resolution program;

A description of the information required under
section 667-80(c) (2) that the owner-occupant shall
provide to the mortgagee and the neutral assigned to
the dispute resolution;

A statement that the owner-occupant shall consult with
an approved housing counselor or approved budget and

credit counselor at least thirty days prior to the

e Foreclosure Task Force Bill Draft.doc 1
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first day of a scheduled dispute resolution session;

{7) Contact information for all [feead] approved housing

counselors;

(8) Contact information for all [deeal] approved budget

and credit counselors; and

{92) Contact information for the department.

The notification shall bé railed to the subject property address
and any other addresses for the mortgagor as provided in the
mortgagee's notice of dispute resolution under 667-75 and the
forecleosure notice under section 667-5 or 667-22(a)." |

SECTION 40. Sectilon 667-78, Hawaii Revised Statutes, is
amended as follows:

1. By amending subsection (a) to read:

"{a) An owner-occupant elects to participate in the
mortgage foreclosure dispute resclution program by returning to
the department:

{1} The completed program election form provided

[pursugant]

(A) Pursuant to section 667-77(2); or

{B) On a webgite maintained by the department;

(2) Certification under penalty of perjury that the

Mortgage Foreclosure Tagk Force BRill Draft.doc 118
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mortgagor is an owner-occupant, accompanied with any
supporting documentation, including copies of recent
utility billing statements, voter registration
records, real estate property tax records, or state
identification forms; and

(3} A program fee of $300.

The completed form and fees shall be received by the department
no later than thirty days after mailing o# the department's
notification pursuant to section 667-77."

2. By amending subsection (¢) to read:

n{c) If the owner-occupant does not elect to participate
in dispute resolution pursuant to this part, the department
shall notify the mortgagee within ten days of receiving an
election form indicating nonelection or the termination of the
thirty-day time periocd for election. After receiving the
department's notification, the mortgagee may proceed with the
nonjudicial foreclosure process according to the process
provided in part [E] TIA or part IT of this chapter, as
applicable."

SECTION 41. Section 667-79, Hawall Revised Statutes, is

amended as follows:

Mortgage Foreclogure Task Force Bill Drafi.doc 20
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1. By amending subsection (a) to read:

"{a) If an owner-occupant elects to participate in the
mortgage foreclosure dispute resolution program, the department
shall open a dispute rescolution case. Within twenty days of
recelpt of the owner-occupant's election form and fee in
accordance with section €67-78, the department shall mail
written notification of the case opening to the parties and, if

applicable, the condominium or other homeowner association of

the project where the owner-occupant's property is located, by

registered mail, return receipt requested, which shall include:
(1) Notification of the date, tim;, and location of the
dispute resolution session;
(2) BAn explanation of the dispute resolution process;
(3) Information about the digpute resolution program
requirements; and
{4) Consequences and penalties for nonceompliance.
The dispute resolution session shall be scheduled for a date no
less than [£hirty] forty and no more than [sdzety] seventz days
from the date of the notification of case opening, unless
mutually agreed to by the parties and the neutral."

2. By amending subsection {(¢) to read:

gage Foreclosure Task Force Bill Draft.doc 121
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"(c) The written notification of a case opening under this
section shall operate as a stay of the foreclosure proceeding in

accordance with section 667-83[r] and may be [fited—ex]

recorded [—as—appropriate—at—thelaond-eceurt—or—Dbureaun of
conveyances] . "

SECTION 42. Section 667-80, Hawaii Revised Statutes, is
amended as follcws:

1. By amending subsecticn (a) to read:

"{a) The parties to a dispute resolution process conducted
under this part shall consist of the owner-occupant or the
owner-occupant's repregentative, and the mortgagee or the
mortgagee's representative; provided that:

(L) A representative of the mortgagee who participates in
the dispute resolution shall be authorized to
negotiate a loan modification on behalf of the
mortgagee or shall have, at all stages of the dispute
regolution process, direct access by telephone,
videoconference, or other immediately available
contemporaneous telecommunications medium to.a person
who is g0 authorized;

(2) The mortgagee and owner-occupant may be represented by

Mortgage Foreclosure Task Force Bill braft.doc 192
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1 [eounsels] an attorney; and

2 (3) The owner-occupant may be assisted by an approved
3 housing counselor or approved budget and credit

4 counselor. "

5 _ 2. By amending subsection (c) to read:

6 "(c} The parties shall comply with all information

7 requests from the department or neutral. No less than fifteen
8 days prior to the first day of the scheduled digpute resclution

9 session:

10 {1} The mortgagee shall provide to the departmeht and the
il mortgagor:

12 {a) A copy of the promissory ncte, signed by the

13 mortgagor, including any endorsements, allonges,
14 amendments, or riders to the note evidencing the
15 mortgage debt;

16 {(B) A copy of the mortgage document and any

17 amendments, riders, or other documentation

18 : evidencing the mortgagee's right of nonjudicial
19 foreclosure and interest in the property

20 including any interest as a successor or

21 assignee; and

Mortg amﬂil?oreclosure Task Force Bill Draft.doc -
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(C)
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Financial records and correspondence that confirm

the mortgage loan is in default.

(2) The owner-occupant shall provide to the department and

the mortgagee:

(R)

(B}

(C)

(D}

(E)

Documentation showing income qualification for a
loan modification, including any copiegs of pay
stubs, W-2 forme, social securit? or disability
income, retirement income, c¢hild support income,
or any other income that the owner-cccupant deems
relevant to the owner-occupant's financial
ability to repay the mortgage;

Any records or correspondence available which may
dispute that the mortgage loan is in default;

Any records or correspcondence available
evidencing a loan meodification or amendment;

Any records or correspondence available that
indicate the parties are currently engaged in
bona fide negotiations to modify the loan or
negotiate a settlement of the delinguency;

Names and contact information for approved

housing counselors, approved budget and credit

Mortgage Foreclopsure Task Force Bill Draft.doc 1

00 A

258



16

11

12

13

14

15

16

17

18

19

20

21

Page-125 .B. NO.

counselors, or representatives of the mortgagee,
with whom the owner-occupant may have or is
currently working with to address the
delinguency; and

(F) Verification of counseling by an approved housing
counselor or approved budget and credit
ceunselor. "

SECTION 43. Section 667-81, Hawaii Revised Statutes, is
amended by amending subsecticns (b), {(c), and (d) to read as
follows:

"{b) If, despite the parties' participation in the dispute
resolution process and compliance with the requirements of this
part, the parties are not able to come to aﬁ agreement, the
neutral shall file a closing report with the department that the

parties met the program requirements. The mortgagee may [£ile

o¥] record the report [at—the-bureau—of conveyanees—er—the-Jand
court—as—appropriate] . Upon recording of the report pursuant

to this subsection, the foreclosure process shall resume along
the timeline as it existed on the date before the mortgagor
elected dispute resolution, and may proceed as otherwise

provided by law. The mortgagee shall notify the mortgager of

Mort ITage Foreclosure Task Force Bill braft.doc : 125
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the recording date and document number of this report and the
deadline date to cure default in an amended foreclosure notice.
Nothing in this subsection shall be construed to require the
neutral to wait the full sixty days allotted for dispute
resolution to determine that the parties were unable to reach an
agreement and file a report.

(¢} If the parties have complied with the requirements of
this part and have reached an agreement, the agreement shall be

memorialized in [a—setEtement—document] writing and signed by

the parties or their authorized representatives. [E—&he

dispute—regolutieonsegniens] The parties shall be responsible
for drafting any agreement reached [y—and—for filing ex-recording

with—theJand court—er—the burcau-of ecenveyances—as
Mortgage Foreclosure TasX Force Bill Draft.doc -
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apprepriate;] and enforcing the [ -]

agreement . [

the—rnewbrallo-etosing-report-] The [settlement-document]

agreement shall be a contract between the parties and shall be

enforceable in a private contract action in a court of
appropriate jurisdiction in the event of breach by either party.
If the [settlewent—document] agreement allows for foreclosure or
other transfer of the subject property, the stay of the

foreclosure under section 667-83 shall be releaged upon [£fiting

or—recording] the [settiement—decument] recordation of the
neutral's closing report [with—the-Jdand court-or bureau-of

conveyanees—as—appropriate] . Thereafter, the office of the

asgistant registrar of the land court or bhureau of conveyances

may record a notice of sale or other conveyance document, ag

~appropriate,

{d} If the parties to a dispute resolution process reach
an agreement which resolves the matters at isgue in the dispute
regolution before the first day of the scheduled dispute
resolution session scheduled pursuant to this section, the
parties shall notify the neutral by that date. The neutral

shall thereafter issue a closing report that the parties have
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reached an agreement prior to the commencement of a dispute
resolution session. If the agreement provides for foreclosure,
the parties shall memorialize the agreement in a writing signed
by both parties [and-preovided—to—theneutral— Any-agreement

: L e 3 hall 3 Bedto ] ol
elesing—repert] . The parties may [£i+lte—eo*x] record the report
[at—the-] e chetand e
apprepriate] . if the agreement authorizes foreclosure, the stay

of the foreclosure under section 667-83 shall be released upon

[£414 14 el the land | ; e
cenveyances—as—appropriater] the recordation of the report.

Thereafter, the land court or bureau of conveyanceg wmay record a

notice of sale or other conveyance document, as appropriate. No
fees shall be refunded if the parties come to an agreement prior
to a dispute resolution session conducted pursuant to this
part."

SECTION 44, Section 667-82, Hawali Revised Statutes, is
amended by amending subsection (a) to read as follows:

"{a) The neutral's closing report shall indicate if the
mortgagee or the owner-occupant ﬁailed tec comply with

requirements of the mortgage foreclosure dispute resolution

Mortgage Foreclosure Task Force Bill Draft.de ' .

T T

262



10
11
12
13
14
15
16
17
18
19

20

Page 129

program.

.B. NO.

{1} In the case of the mortgagee, failure to comply with

the requirements of the program may consist of:

(&)

(B)

(C)

(D)

Participation in dispute resolution without the
authority to negeotiate a loan modification or
without access at all stages of the dispute
resolution process to a person who is so
authorized;

Failure to provide the required information or
documents ;

Refusal to cooperate or participate in dispute
resolution; or

Refusal or failure to pay program fees under

gection 667-79 in a timely manner.

(2} 1In the case of the owner-occupant, failure to comply

with the requirements of the program may consist of:

(A)

(B)

Failure to provide the required information or
documents; or
Refusal to cooperate or participate in dispute

resolution(<] ;

Mortgage Foreclosure Task Force Bill Draft.doc 138
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provided that failure by the mortgagee and the owner-

occupant to reach an agreement to resolve the dispute

shall not constitute failure by the mortgagee or the

owner-occupant to comply with the requirements of the

mortgage foreclogure dispute resolution program.”

SECTION 45. Section 667-83, Hawail Revised Statutes, is
amended by amending subsection (a) to read as follows:

"{a) The written notification 6f a Case opening under
section 667-79 ghall operate as a stay of the foreclesure
proceeding [+] and may be [£iledex] recorded|[—asapprepriater

at—the—land—eocurt—orbureav—ef-—eonveyancess] ; provided that the

written notification shall not act as a stay on a foreclosure

proceeding by an assoclation unlegss the association has been

provided notice pursuant to sections 667-5.5, 667-21.5, or 667-

79."
SECTION 45. Section 667-86, Hawaii Revised Statutes, is
amended by amending subsection (k) to read as follows:

"({k) All persons who record an-affidavit in the office of

the assigtant registrar of the land court, pursuant to section

501-118, or who record a conveyance document in the bureau of

conveyances for an owner-occupied property subject to a

Mor’i; ge Foreclosure Tagsk Force Bill Draft.doc

H Iﬂﬂlll!lllllﬂl illﬂiﬂlllﬂﬂﬂlﬂIIIIHIHEHIIIﬂlﬂﬂﬂiﬂﬂl\lﬁlﬂﬂﬁﬁﬂlﬂ!lﬂlﬂlﬁ

264



10
11
12
13
14
15
16
17
18
19
20

21

.B. NO.

nonjudicial power of sale foreclosure shall pay a fee of $100,
which shall be deposited into the mortgage foreclosure dispute
resolution special fund on a quarterly basis."

PART IV

SECTICON 47. Section 421J-A, Hawall Revised Statutes, is
amended by amending subsection (h) to read as follows:

"(h) The amount of the special assessment assessed under
subsection {g) shall not exceed the total amount of unpaid
regular monthly commen assessments that were assessed during the
[twelwve] gix months immediately preceding the completion of the
judicial or nonjudicial power of sale foreclosure. In no event
shall the amount of the special assessment exceed the sum oOf
[67266=] $3,600.7

SECTION 48. &Section 454M-10, Hawali Revised Statutes, is
amended to read as follows:

"$§454M-10 Penalty. Any perscn who violates any provision

of this chapter may be subject to an administrative fine of not

more than $7,000 for each violation[+—provided-that $1,000of

Mortgage Foreclosure Task Force Bill Draft.doc ot
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SECTION 49, Section 667-53, Hawaiil Reviged Statutes, is

amended by amending subsection (a) to read as follows:

" (a)

An owner-occupant of a residential property that is

subject to nonjudicial foreclosure under part TA or II may

convert the action to a judicial foreclosure provided that:

(1}

(2)

A petition conforming to section 667-54 shall be filed

with the circuit court in the circuit where the

residential property is located, stating that the

owner-occupant of the property elects to convert the
nonjudicial foreclosure to a judicial foreclosure
proceeding no later than thirty days after the
foreclosure notice is served on the cwner-occupant as
required by section 667-5 or 667-22;

Within forty-five days of the filing of the petition,
all owner-occupants and mortgagors of an interest in
the residential property whose interests are pledged
or otherwise encumbered by the mortgage that is beilng
foreclosed and all persons who have signed the
promissory note or other instrument evidencing the
debt secured by the mortgage that is being foreclosed,

including without limitation co-obligors and

Mortgage Foreclosure Task Force Bill Draft.doc 3
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(3)

(4)

(5)

.B. NO.

guarantors, shall file a statement in the circuit
court action that they agree to gubmit themselves to
the judicial process and the jurisdiction of the
circuit court; provided further that if this condition
is not satisfied, the circuit court action may be
dismisged with prejudice.as'to the right of any owner-
occupant to convert the action to a judicial
proceeding, and the mortgagee maprroceed
nonjudicially;

Filing a petition pursuant to paragraph (1) shall
automatically stay the nonjudicial foreclosure acticn
unless and until the judicial proceeding has been
dismissed;

The person filing the petition pursuant to paragraph
(1) shall have an affirmative duty to promptly notify
the Hawaii attorrney who is handling the nonjudicial
foreclosure about the filing of the complaint for
conversion;

All parties joined in the converted -judicial
proceeding may assert therein any claims and defenses

that they could have asserted had the action

Mortgage Foreclosure Task Force Bill Draft.doc
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originally been commenced as a judicial foreclosure
action; and

The fee for £filing the petition shall be $250, which

shall be deposited into the [mertgage—forealegsure
14 Taed Lol fund blisked 3

seetion 66786+ compliance resolution fund."

PART V

SECTION 50. Act 48, Session Laws of Hawaii 2011, is

amended by amending section 45 to read as follows:

"SECTION 45. This Act shall take effect upon its approval;

provided that:

(1)

(2)

The mortgage foreclosure dispute resolution program
established by gection 1 of this Act shall be
operative no later than October 1, 2011;

Sections 1, 13, and 14 shall be repealed on
September 30, 2014, and sections 514A-90(h) and

514B-146(h), Hawaii Revised Statutes, shall be

reenacted in the form in which they read on the day

before the effective date of this Act;

(3) Section 10 shall take effect on July 1, 2012;
({4 SectionLt-ghall -be repealed—-en becember—31,—2032+]
gage Foreclosure Task Force Bill Draft.doc ™
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(4) BSection 7 shall be repealed on September 30,
2014, and section 26-9(c), Hawalli Revised Statutes,
shall be reenacted in the form in which it read on the
day before the effective date of this Act; and

(5) Upon the repeal of section 1, all moneys
remaining in the mortgage foreclosure digpute
resolution special.fund established under section 667-
P, Hawaii Revised Statuteg, shall be transferred to
the compliance resolution fund established under

section 26-9(o), Hawali Revised Statutes."

PART VI

SECTION 51. Section 667-21.6, Hawaiil Reviged Statutes, is

repealed.

Mortgage Foreclosure Task Force Bill Draft.doc
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pareies—"]
SECTION 52. Section 667-50, Hawall Revised Statutes, is

repealed.

SECTION 53. Section 667-61, Hawalli Revised Statutes, 1s

repealed.

Mortgage Foreclosure Task Force Bill Draft.doc 13
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[LES667-61]  Definitions — For &l : e

[

. . " : )

SECTION 54. Section 667-72, Hawaii Revised Statutes, is

repealed.
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SECTION 5. In codifying the new sections added by

sections 2 and 3 of this Act, the revigor of statutes shall
substitute appropriate section numbers for the letters used in
dezignating the new sections in this Act.
SECTION 56. Statutory material to be repealed is bracketed
and stricken. New statutory material is underscored.
SECTION 57. This Act shall take effect upon its approval;
provided that:
{1) BSection 7 of this Act, amending section 607-5(a) and
{b), Hawaii Revised Statutes, and the amendments made
to section 667-53(a) (6), Hawalili Revisged Statutes, in
section 26 of this aAct, shall take effect ¢on August
15, 2012;
(2} Section 25 of this Act, amending section 667-41,
Hawaii Reviged Statutes, shall take effect on
September 1, 2012; and
(3} Sections 47, 48, and 4¢ in part IV of this Act,

amending sections 421J-A(h), 454M-10, and

Mortyg ar[ge Foreclosure Task Force Bill Draft.doc 138
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667-53{a) (6), Hawaii Reviged Statutes, shall take

effect on September 30, 2014.

INTRCDUCED BY:

Mortgage Foreclosure Task Force Bill Draft.doc
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Report Title:
Mortgage Foreclosures; Homeowner Association Liens and
Asgeggments

Description:

Implements the 2011 recommendations of the Mortgage Foreclosure
Task Force to address various issues relating to the mortgage
foreclosgures law and related issues affecting homeowner
asgociation liens and the collection of unpaid assessments.

The summary description of legislation appearing on this page is for informational purposes only and is
not legisiation or evidence of legisiative Intent.

Mortgage Foreclosurs Task Force Bill Draft.doc
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pendix C 1050 Queen Street, Suite 201

/\/é\HAWAIIAﬁP Honolui:ll;‘ Havsvasi; 96814
 COMMUNITY i 05710
L ~="ASSETS | Toll Frecs 05 9664001136

._..____'.,-u,

RE: Hawaii State Mortgage Foreclosure Task Force

Hawaiian Community Assets (HCA) participated on the task force as the only Hawaii-based HUD housing
counseling agency providing fres foreclosure prevention counseling to families statewide. As the HCA
representative on the Task Force since August 2011, I am submitting comments regarding the actions taken and/or
recommended duting my time of service.

Section 667-60: This section was identified thronghout our convening as a highly contentious issue; however,
Members Hirono and Zweibel were able to draft a compromise that creates clear “ules of the road” for both lenders
and borrowers that will allow for effective implementation of nonjudicial foreclosures in Hawaii through the dispute
resolution program and, more broadly, improve the way morfgage foreclosures are conducted in the State.
Furthermore, the compromise upholds common sense consumer protections by addressing some of the most
egregious violations, such as “robo-signing”, committed by large, Continental United States lenders, while easuring
that typographical and other non-substantial errors are not cause for finding morigage servicers, title insurence
companies, of other entities in viglation of unfair or deceptive acts or practices. The compromise, which is included
in our Task Force draft bill, was supported by 13 members with 4 against and 1 abstention. .

Section 667-85; As head of the Housing Counseling and Dispute Resolution Program Work Group which consisted
of both Hawaii-based lender and borrower representatives, I facilitated lengthy discussion about this section and
established agreement among all members of the work group to maintain the section’s following language: “A
neutral shall not be a necessary party to, called as a witness i, or subject to any subpoena duces tecum for the
produstion of documents in any arbitral, judicial, or administrative proceeding that arises from or relates to the
mortgage foreclosure dispute resolution program®. According to work group members, this lanpuage must be
maintained in order fo ensure highly-qualified neutrals participate in the dispute resolution program and provide the
opportunity for the program to function in the utmost effective and efficient manner for all parties involved. Work
group 3 feared that without this language a number of highly-qualified neutrals who have aiready begun training to
serve in this capacity would withdraw, feaving a vacuum flled by fess qualified individuals and therefore
compromising the efficiency and effectiveness of the dispute resolution program sessions.

Section 667-80: As Director of a HUD approved housing counseling agency, [ have seen the Federal programs
established to address our foreclosure crisis fait miserably becanse of a lack of process, despite the fact that clear,
concise process is widely accepted by lenders, realtors, housing counseling agencies, and other industry experts as a
*best practice” in assisting families achieve and sustain homeownership. Without such process for addressing our
families* mortgage situations when they are on the brink of foreclosure, we wilifully ignore this industry standard.

. This was the reason behind the Federal Deposit Insurance Corporation’s (FDIC) creation of the “Modification-in-a-
Box" Program. The program was established as a "comprehensive package of information to give servicers and
financial institutions all of the tools necessary to implement a systematic and streamlined approach to modifying
loans," It poes without saying that pridr to the foreclosure crisis, servicers and financial institutions were i the
business of servicing mortgage loans, NOT modifying them. The FDIC program provides a time tested process for
determining the best workout options available to homeowners and lenders for conventional 30-year, fixed rate
mortgages as well as adjustable-raie and interest-only mortgage loans. This standard not only provides a clear set of
calculations, assumptions, and forms that can be reviewed for accuracy by borrowers, lenders, and third-party
neutrals, but also provides housing counseling ngencies with a highly effective tool to establish an agreement
between borrowers and lenders before entering the dispute reselution program. For these reasons, it is crucial for
the future success of the dispute resofution propram to maintain the language in this section as written: “A dispute
resolution process conducted pursuant to this part shall use the calculations, assumptions, and forms established by
the Federal Deposit Insurance Corporation Loan Modification Program Guide as set out on the Federal Deposit
Insurance Corporation’s publicly accessible website or a different program or process if agreed to by both parties
and the neutral,” Please note the language allows for the use of a different program or process should it be mutualty
agrecable among borrowers, lenders, and the neutral, thus allowing for flexibility to pursue workout options outside
of the standardized process established by the FDIC program,

= Jeff Gilbreath, Executive Director

“Building Foundations for Fuiure Generations™

277



HAWAII FINANCIAL SERVICES ASSOCIATION
¢/o Marvin S,C. Dang, Attorney-at-Law
P.O. Box 4109
Honolulu, Hawaii 96812-4109
Telephone No.: (808) 521-8521

E-mail: dangm@aloha.nef
December 14, 2011

COMMENTS OF THE HAWAII FINANCIAL SERVICES ASSOCIATION
ABOUT THE RECOMMENDATIONS OF THE MORTGAGE FORECLOSURE TASK FORCE

Act 162 (2010} designated the Hawaii. Financial Services Association (“HSFA™) as one of the organizations to be
represented on the Hawaii Mortgage Foreclosure Task Force (“Task Force”). The HFSA is a trade 2ssociation for Hawaii's consumer
credit industry. s members include financial services loan comparies, financial institutions, and other mortgage lenders. As the
HFSA's representative on the Task Force since July, 2010, [ am submitting these comments about the recommendations in the Task
Force’s Report to the Legislature for the 2012 Session.

1. The Task Force members collectively devoted innumeratie hours in investigative groups and at Task Force meetings to
produce the recommendations in the Report. These recommendations; if adopted by the Legislature, could improve Hawaii’s
foreclosure process and will change various provisions in Act 48 (May 5, 2011) which is Hawaii’s new mortgage foreclosure law. I
agree conceptually with most of the Task Force’s recommendations.

) 2. The Task Force attempted to correct one of the more problematic provisions in Act 48. Hawali Revised Statutes (“HRS™)
Sec. 667-60 states: “Any foreclosing mortgagee who violates this chapter shall have committed an unfair or deceptive act ar practice
under section 480-2." It unnecessarily subjects lenders to the Habilities in HRS Sec. 480-2 for even immaterial and nonsubstantive
violations of HRS Chapter 667 (Mortgage Foreclosares). HRS Sec, 667-60 has been cited as one of the reasons why lenders decided
afier May 5, 2011 to foreclose judicially rather than nonjudicially, This section should be repealed. Instead, the Task Force is
recommending that Sec. 667-60 be changed to: (a) create 2 “taundry list” of 21 violations which would be unfsir or deceptive acts or
practices (including 7 items in Sec. 667-56 and 4 items related to the Mortgage Foreclosure Dispute Resolution Program), (b} create
17 violations which counld result in a non-judicial foreclosure sale being voided, and (c) allow actions to veid the foreclosure sale to be
filed up to & months after an affidavit of the sale is recorded. I disagree with the approach taken by this recoromendation. This
recommendation is arguably unwarranted and overly broad.  coukd effectively discourage lenders from foreclosing non-judicially.

3. Because of irreconcilable differences among the Task Force members, the Task Force was unable to make
recommendations to correct some of the other problematic provisions in Act 48, including, but not limited to:

a. HRS Sec, 667-85, which reads in part: “A neutral shall not be a necessary party to, called as a witness in, or
subject to any subpoena duces tecun for the production of documents in any arbitral, judicial, or administrative proceeding that arises
from or relates to the mortgage foreclosure dispute resolution program.” This sentence should be repealed. A neutrel in the Morigage
Foreclosure Dispute Resolution Program should not be immune from testifying if the neutral makes findings or determinations which
subject a lender or a borrower to sanctions,

b. HRS Sec. 667-59, which provides in part: “A foreclosing mortgapee shall be bound by all agreements,
obligations, representations, or inducements made on its behalf by its agents including but not limited to its employees,
representatives, mortgage servicers, or persons authorized by a foreclosing mortgagee or lender pursuant to an affiliate statement
recorded in the bureau of conveyances pursuant to section 667-58.” A foreclosing mortgagee should only be bound by “written™ rather
than alleged orzl agreements, obligations, representations, or inducements.

4, The Task Force split evenly on (and accordingly did not adopt) my motion that the Task Force recommend to the
Legislanre that “peorigagees flenders] be aliowed to continue to liave tite option to initiate non-Judicial foreciosure actions ander
HRS §667-5 of Part I of HRS Chapter 667 when the moratorium in Act 48 (Section 40) ends on July I, 2012 The Part [ non-
judicial foreclosure process should confinue to exist as a viable altemnative {0 the Pact I non-judicial foreclosure process now that Act
48§ strepgthened consumer protections in Part I In this regard, Act 48: (a) requires that Part | foreclosure notices be served at least 21
days before the auction date, (b) specifies that the service of the notice be in the same manner as serving civil complaints, (¢} enables
ah owner-ocoupant to convert a Part I non-judicial foreclosure to a judicial foreclosure or to elect dispute resolution under certain
circumstances, end (d) prohibits a lender in a Part 1 non-judicial foreclosure from pursuing a deficiency against certain owner-

occupants.

5. Because of the increasing costs being charged by certain newspapers of daily circulation in Hawaii to publish notices of
jodicial and non-judicial foreclosure auctions, the Legislature sheuld consider the statutory alternative of allowing these notlces fo be
posted on a centralized internet website maintained by a state government agency.

MARVIN §.C. DANG for Hawaii Financial Services Association
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' HAWAII BANKERS ASSOCIATION
Statement Regarding Amendments to Act 48 Recommended by the Mornigage Foreclosure Task Force
December 14, 2011

The Hawaii Bankers Associstion (HBA) appreciates the oppormnity to participate in the 2011 Mortgage Foreclosure Task Force,
This year's meetings focused on making recommendations to improve Act 48 following its enzctment earlier this year. HBA
participated in the Act 48 Iavestigative Group and recommended revisions to address issues raised by both consumer and lender
groups with the goal of making necessary revisions to Act 48 to remove obstacles, impediments and sisks to participate in the
non-judicial foreclosure process. Without achieving such goal, the government-sponsored enterprises {now effectively owned by
the US Government), who own or gua:anme the, vast ma;onty ot' Hawail's residential morigage lozns, will not participate in the
non-judicial foreclosuze process. : -

Numerous fevisions to Act 48 wese recommended by HBA which wete not included in the final recommended revisions
approved by the Task Force. Nevertheless, HBA continues to believe such sevisions are necessary to ellow Act 48 to be
implemented and used correctly and effectively, Ia arder for the Legislature and any reviewer of the Task Force’s recommended
revisions to get a complete understanding of the divergent views expressed at the Task Foree and Investigative Group meetings,
HBA presents this Statement.

1. Unfair and Deceptive Act ot Practice. Section 667-AC (ncw Sgction 667-60) makes any violation of Chapter 667 by a
foreclosing mortgagee an unfair or deceptive act of practice (UDAP) under Section 480-2. With this statue, the proof
requitement that 2 claimant must establish that an act was “unfaic and deceptive” is removed. Any violation of Chapter 667, no
matter how miniscule, becomes an unfair and deceptive act of practice entiding the claimant te certain remedies and damages, the
worst of which, under Section 480-12, is the voiding of the offending contract or agreement. Additionafly, treble damages and
attorneys” fees and costs for the claimant under Section 480-13, and the imposition of a fine by the State for evety day that a
violstion is found under Sectdon 480-3.1, makes it extremely unlikely that any foreclosing lender will dsk the penal damages
imposed by Act 48. If the Legislature intended to end 2l non-judicial foreclosures, this has been accomplished. If the
Legislature, however, recognizes that these is a place for non-judicial foreclosures in certain situztions, Section 667-AC must be
repealed. The Task Force, over lender groups’ objection, did pass 2 proposed amendment to Section 667-AC that atempts (o
alleviate some lender concerns, however, many of the items still considered UDAP acts are vague, ambiguous and uléimately
impossible to comply with unless clarty is given. Additionally, there is a 180-day period aftee the sele far the foreclosed horrower
to being any clairms to overturn the sale. Such a long period, which essentially amounnts to a “waiting” petiod, will chill potential
bidding from the public at lasge, because, among other reasons, the waiting perod will make it impossible to obtain financing,
reducing the foreclosure price as oaly lenders or cash buyers will be able to bid. Other measures are available to ensure
compliznce with Chapfer 667, If Section 667-AC is permitted to remain, in whatever form, the goals and remedial putposes of
Act 48 will remain themrted and unused. -

2. Prohibited Conduct, Section 667-Y (new Section 667.56) prohibits a foreclosing mongagee from engagmg in certain
enumerated practices. While items (1) - (4) of the section are clear, items (5) - {7) are vague, ambiguous and ripe for unknowing
violaton. Item (5) gives a potential short sale prority over the foreclosuze so long as the sales price is at least 5% greater than the
foreclosure sale price. Recognizing that a sales commission of 6% on the short sale wovld wipe out the entire 5% increased sales
price, the Task Force agreed ro increase this percentage to at least 10%. However, this docs not address other conditions in the
shott sale that might have prevented the lender from approving the short sale, such as payment of other debts of the seller that
effectively reduce the amount of the payoff to the lender. This effectively places unsecured creditors shead of the foreclosing
lendet and other lien holders. This should not be acceptable and the foreclosing lender should not be forced to acceptit. As for
items (6) & (7), there is no definition to determine what are “bona fide Joan medification aegotiations™ or “being evaluared for
‘consideration for entry into a federal loan modificaion program.” Moreover, in either instance, if 4 borrower proposes numerous
loan modifications or applications for entry into a loan modification program just before closing of a foreclosure sale, must a
foteclasing lender continue to postpone the closing of the sale to deal with each proposal or application? Section 667-Y must be
amended to provide clatity to these ftems.

3 Oral Pepresentations.  Section 667-AB (new Section 667-59) binds 2 foreclosing mortgagee to all agteements,
obligations, representation or inducements made by its agents, employees, servicers, etc. DBesides the proof problems and
violation of the parol evidence rule, this section is counter to the exptress provisions in virtually all notes and morigages which
.requite any tevision to the existing terms to be in writing. Additionally, this secton is potentially sipe for abuse by savvy
borrowers who could elicit tepresentations from unsuspecting employees of the lender, unbeknownst to the responsible employee
of the lender handling the loan.

4. Authority. Section 667-] (new Secton 667-8C) must be amended to permit mainland lenders to attend during reasonable
business hours where they are situared. Additionally, provision must be made to accommodate situations whete approval of 2
third person is required. For example, (1) where mortgage insurance is in place, the insurer will be required to 2pprove the
modification in addition to the lender, or (2} a loan subject to HAM.

5. Public Information Disclosure. Existing Section 667-41, while improved by the proposed amendment approved by the
Task Faorce, still potentially applies to certain commetrcial loans. HBA doubts that the Legislature intended this informational

notice to apply to commescial applicants and requests that the Legistature, in addition to adopting the proposed revisions made
the Task Force, also enact a furiher amendment to specify that such notice requirement applies only to consumer, residential

mortgage loans.
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2011 Mortgage Foreclosure Task Foree
Report on behalf of the Hawaii Credit Union League

The Hawaii Credit Union League represents 83 federal credit unions in the State of
Hawaii. Our credit unions are not-for-profit, member-owned financial cooperatives. Sixty-one
of our credit unions write mortgage loans and are concerned about some of the provisions in the
recently amended Chapter 667. The League respectfully submits the following comments
concerning the draft report of the 2011 Mortgage Foreclosure Task Force.

1. §667-56: Prohibited practices: The League seeks repeal of §§667-56(5), -56(6)
and -56(7). In all three subsections, the phrase “completing nonjudicial foreclosure proceedings
is ambiguous. It is unclear whether that period ends with: recordation of an affidavit of sale;
recordation of a conveyance document to the foreclosure sale purchaser; or recovery of
possession from the foreclosed mortgagor of the foreclosed property by the purchaser.

(a)  Section 667-56(5) also ignores that a lender or servicer may not have
notice of a pending short sale escrow at the time of completion of a nonjudicial foreclosure sale.

(b}  Section 667-56(06) also uses the vague phrase “bona fide loan modification
negotiations.” If a mortgagor has been denied a Ioan modification, can the mortgagor then
reapply seriatum and maintain the mortgagor’s status as pending bona fide loan modification
negotiations? Does the time reset cach time a mortgagor submits a loan modification request
notwithstanding the requests are not materiaily different than one already denied?

(c)  Section 667-56(7) alsc is too vague because it fails to define with clarity
when a mortgagor is being evaluated and when a mortgagor is no longer being evaluated for a
loan modification program. Section 667-56(7) presumes that there will be timely-issued
documentation that a borrower is no longer being evaluated when that is not always the case.

2. §667-58(a): As worded, the subsection implies credit unions must file affiliate
statements naming their own officers. The League suggests it be amended to begin as follows:

Any notices made pursuant to this chapter may be issued only by the foreclosing
mortgagee or lender, or by a person identified by the foreclosing mortgagee or
lender in an affiliate statement signed by that foreclosing mortgage or lender and
recorded . . . .

3. §667-59: This section, captioned, "Actions and Communications with the
Mortgagor in Connection with a Foreclosure," should be amended to include the words “in
writing,” in the first sentence so that it will read as follows:

“A foreclosing mortgagee shall be bound by alt agreements, obligations,
representations, or inducements to the mortgagor, which are made in writing by
its agents, including but not limited to its ... ."

4, §667-60: This section should be repealed. Many Hawaii credit unions are too
small too survive even one successfui attack under this section. Lenders have always been
subject to Chapter 480. Making virtually any technical mistake in the administration of a
foreclosure an “unfair and deceptive act or practice™ will defeat the intent of the drafters of Act
48, because no rational lender will initiate the complicated nonjudicial foreclosure process. Asa
result none of those lenders and their loans will go through the dispute resolution process.

1056194 1 12/29/2011
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Lorrin Hirano
Sr. Vice President and Legal Counsel
Title Guaranty of Hawaii, Inic.
235 Queen Street, 7™ Floor
- Honolulu, Hawaii 96813

Although I am an employee of Title Guaranty of Hawaii, Inc. and President of the
Hawaii Land Title Association, I submit this statement individually and not on behalf of
these organizations or any title insurer. From my perspective, the biggest issue facing the
Mortgage Foreclosure Task Feorce during this second year of its deliberations was new
section 667-60, the so-called unfair and deceptive practices section of Chapter 667. As
pointed out by the representatives of the lenders group, Act 48 increased both the length
of the nonjudicial foreclosure process and also the potential liability, and on balance it
made the judicial foreclosure remedy the more prudent choice. From a title insurance
perspective, because buyers of foreclosure properties and title insurers primarily rely ona
search of the public record to determine whether title to property purchased from a
foreclosure is insurable, the introduction of many more factors on which an avoidance of
a nonjudicial foreclosure sale could be based substantially increased the risk of a claim
against the buyer and its title insurer. Even before Act 48 the risk of insuring a
nonjudicial foreclosure sale was not small; title insurers paid hundreds of thousands of
dollars on defense costs and losses. Under Act 48,.some of the specified prohibited
practices — for example, the prohibition against completing a nonjudicial foreclosure
during bona fide loan modification negotiations — are virtually impossible to
independently verify in a search of the public records.

A buyer of the foreclosed property might therefore be subject to losing his or her
title long after they have moved in and invested money in improving it. While a title
policy can be issued, the steps needed to verify compliance with Act 48 are prohibitive as
a practical matter, and the risk of a challenge to the sale for unverifiable violations would
likely be excepted from coverage and would fall on the buyer.

The recommendation to amend Section 667-60 as submitted by the Task Force
has the goals of providing more specificity as to what violations of Chapter 667 constitute
unfair and deceptive practices, and setting a time limitation within which challenges to
the foreclosure sale must be brought. This proposal is a compromise between the
competing public policies of consumer protection for the foreclosed borrower and
stability of land titles for the purchaser of the property. Not all parts of the real estate
industry including some in the field of title insurance will favor this proposal, but it was
felt that this was a helpful movement toward encouraging the use of the nonjudicial
foreclosure remedy. Still, unless further changes are made to section 667-60, it appears
that judicial foreclosures will remain the preferred course of action,
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COMMENTS OF GEORGE J. ZWEIBEL'

1. Unfair or deceptive act or practice (“UDAP™). For borrowers, §667-60 is one of the most
important provisions in Hawaii’s foreclosure law. Wrongful foreciosure has devastating consequences for
borrowers and their families. Declaring that a chapter 667 violation constitutes a UDAP under §480-2
deters vielations and provides meaningful remedies if they occur, and helps ensure that impoeriant borrower
tights — including dispute resolution and conversion of nonjudicial to judicial foreclosures —- are honored.
Lenders state that §667-60 may result in the imposition of severe penalties for “miniscule” violations of
chapter 667. In response, the Task Foree is recommending verious “safe harbors,” e.g., providing a public
information notice for complying with §667-41 and clarifying where foreclosure notices must be published.
The Task Force also recommends limiting the general applicability of §667-60 to chapier 667 violations
most likely to resulf in wrongful foreclosure and/or financial harm, limiting the avoidance of a trausfer of
title under §480-12 to the most serious of these violations, and limiting to 180 days the time in which 2
borrower can file a court action challenging the transfer of title in & foreclosure. The recommended
revision of §667-60 reflects substantial compromise and strikes a fair and reasonable balance between
lenders’ concems and the need o protect borrowers from real harm caused by chapter 667 violations.

2. Use of FDIC loan wodification guidelines in foreclosure dispute resolution. Section 667-

80(¢) mandates use of the calculations, assumptions and forms established by the Federal Deposit Insurance
Corporation loan medification program (or a different program or process if the parties and neutral agree).
The Task Force considered but rajected recommending removal of the specific reference to the FDIC
guidelines, because that program is widely recognized as the most objective, transparent and verifiable loan
modification program in widespread use. Retention of the FDIC language in §667-80(e) will help avoid
mistakes and ensure that the “net present value” calciilation accuretely determines whether it is more
beneficial for the loan holder to modify the loan or to foreclose. Conversely, its deletion would seriously
undercut the dispute resolution program’s ability to achieve its intended goal,

3. Sunget of dispute resolution program. Under Act 48, the dispute resolution program
currently is scheduled to end on September 30, 2014, Although the program has been available since
Cetober [, 2011, mortgagees have stopped doing nonjudicial foreclosures in Hawaii, claiming they face

-undue risk of liability under §667-60. (As noted above, several Task Force recommendations addrgss this

_concem.) Consequently, morigagees’ decision to stop doing nonjudicial foreclosures will have reduced,
“probably to considerably less than the intended three years, the period during which dispute resolution will

actually be available. On the other hand, by facilitating negotiations between owner-occupants and
morigagees to determine whether a lcan modification or other agreement avoiding nonjudicial foreclosure
is possible, the dispute resolutiorprogram will benefit homeowners and loan helders alike for as long as it
continues to exist, For these reasons, the sunset provision in Act 48 should be repealed.

4. Oral misrepresentations. Lenders wish to amend §667-59 so that foreclosing mortgagees
would be bound only by writfen agreements and representations made on their behalf Government
consumer protection law enforcement agencies and private consumer attorneys have long recognized that
most misrepresentations are made orafly and not put into writing, so they can later be denied, Contrary to
general rules of evidence, proof of oral misrepresentations wsually is permitted to establish UDAP or fraud
claims. The change Jenders propose would eliminate mortgagees® legal responsibility for all aral
misrepresentations made by their representatives,

5. Completing foreclpsure during consideration or after approval of lean modification.

Some lenders wish to repezal §667-56(6) and (7), which prohibit completing a foreclosure during loan
medification negotiations or after acceptance into a federal loan modification program. There have been
many reporis of instances in which large mainland servicers have completed foreclosures while loan
maodifications were being considered or while irial or perinanent modifications were in effect. Retention of
§667-56(6) and (7} is essential to protect Hawaii homeowners from such abuses and harm they cause.

' am a Hawaii Island attomey and have represented borrowers throughout the state. Earbier, I was a
regional director and staff aitorney at the Federal Trade Commission and a legal aid consumer lawyer.
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