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FOREWORD 
 
 
 This report was undertaken in response to Senate Concurrent Resolution No. 98, H.D. 1 
(2006).  The Bureau was requested to contact the National Conference of State Legislatures for 
legislation relating to development permitting in areas subject to rockslides. 
 
 This study summarizes and discusses the twenty-four specific state laws submitted by the 
National Conference of State Legislatures in its search for relevant legislation.  In addition, the 
study examines relevant precedents in tort law involving rock or landslides.  Finally, relevant 
ordinances, regulations, and policies of the counties in the State that address permitting for 
developments in areas subject to rock- and landslides are discussed. 
 
 
 
 Ken H. Takayama 
 Acting Director 
 
December 2006 
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FACT SHEET 
 
 

 The Legislature adopted S.C.R. No. 98, H.D. 1 in 2006, the impetus for which was a 
private landowner's intent to develop land on sloped terrain located above existing homes in the 
Nuuanu area on Oahu.  Existing downhill homeowners believe it would create rockfall, 
landslide, and flooding hazards.  The State also owns land uphill of the proposed development, 
exposing the State to potential liability should rocks fall from state land. 
 
 The Resolution directed the Bureau to contact the National Conference of State 
Legislatures (NCSL) for laws in other jurisdictions relating to permitting development in areas 
subject to rockslides.  The NCSL conducted a full-text search of the statutes of all fifty states, the 
District of Columbia, Guam, Puerto Rico, and the Virgin Islands.  Of the NCSL shortlist of 24 
statutes culled from a larger list of 241, most were not directly relevant.  Our examination of 
these statutes showed that regulation of the permitting process for developments in areas with a 
potential for rock- or landslides more appropriately resides at the county level. 
 
 The Bureau also examined the scope and degree of relevant county regulation in Hawaii.  
The City and County of Honolulu appears to have the most extensive set of relevant policies, 
ordinances, and regulations.  Overall, the regulatory environment in the City and County of 
Honolulu appears adequate to address any concerns about rockfalls, particularly when each 
permit is evaluated on a case-by-case basis.  Hawaii County stated that that it did not have any 
ordinance that specifically addresses regulating proposed developments on or nearby steep 
terrain.  Regarding zoning, the Hawaii County response noted that the existing process would 
naturally look at such hazards in any rezoning as a matter of common sense.  Currently in Hawaii 
County, it would be the architect's responsibility to address such hazards. 
 
 The Resolution discussed the issue of liability but did not request the Bureau to address 
it.  An unspoken concern may exist that the State and the counties, as parties with perceived 
"deep pockets," may be exposed to liability risk if a rockslide were to occur.  Consequently, we 
examined relevant legal decisions to determine whether appellate courts had established any 
broad "bright lines" specifically applicable to rockslides.  If anything, the relatively small 
number of cases seems to leave the determination of liability dependent upon the specific facts 
and circumstances of each case. 
 
 Although deep-pocket jurisdictions, understandably, will always be concerned about 
being targeted, they apparently will not automatically be held liable.  The cases we examined 
showed that, even if a public body negligently contributed to a landslide or rockfall, the evidence 
must show that such negligence was the proximate cause of damage to a claimant. 
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Chapter 1 
 

INTRODUCTION 
 
 
 S.C.R. No. 98, H.D. 1:  S.C.R. No. 98, H.D. 1 (2006) -- the measure to which this report 
responds -- is attached as Appendix A.  The impetus for this resolution was a private landowner's 
intent to develop land on sloped terrain located above existing homes in the Nuuanu area on 
Oahu.  Existing homeowners sited below the proposed fifty-acre subdivision petitioned against 
the development.  These homeowners believed that the new development would create rockfall, 
landslide, and flooding hazards.  The resolution further identified the State as the owner of land 
uphill of the proposed development, exposing the State to liability should rocks fall from state 
land onto the proposed development. 
 
 The resolution urged the City and County of Honolulu to "proceed with caution in 
reviewing any developments proposed to be built on steep terrain and to require all necessary 
engineering and geotechnical studies to ascertain and ensure public health and safety." 
 
 The resolution also asked the Legislative Reference Bureau to "contact the National 
Conference of State Legislatures and other states and county jurisdictions for statutes, 
ordinances, and rules relating to permitting development in areas subject to rockslides." 
 
 Organization of the Study:  Chapter 2 presents the results of a search by the National 
Conference of State Legislatures, as requested by the resolution, for relevant legislation in other 
jurisdictions.  In addition, this chapter sets out the relevant ordinances and policies of the 
counties in the State.  Chapter 3 examines relevant legal precedents in tort cases.  Chapter 4 
presents the study's brief conclusions. 
 
 



2 

Chapter 2 
 

LEGISLATION IN OTHER JURISDICTIONS 
AND HAWAII 

 
 
 Legislation in Other Jurisdictions:  S.C.R. No. 98, H.D. 1 (2006), specifically directed 
the Bureau to contact the National Conference of State Legislatures (NCSL) for statutes, 
ordinances, and rules relating to permitting development in areas subject to rockslides.  NCSL 
responded with a memorandum citing twenty-four statutes culled from an original list of 241 
citations.  The memorandum is attached as Appendix B.  The original listing of NCSL's search 
resulting in the 241 citations is attached as Appendix C.  The full-text search included statutes of 
all fifty states, the District of Columbia, Guam, Puerto Rico, and the Virgin Islands. 
 
 NCSL Memo:  The NCSL cited twenty-four statutes that it considered relevant.1  
However, further analysis shows that, although some of the legislation tangentially deal with 
sloping terrain, potential rock- or landslides, and flooding, very few statutes directly address 
development permitting in the context of safeguarding property and public safety.  None address 
the issue of liability. 
 

Summary of NCSL Shortlist of Statutes:  Most of the statutes on the NCSL shortlist are 
environmental protection measures that are not intended to guide development permitting or 
ensure the safety and protection of downslope inhabitants or property.  Furthermore, these state 
statutes operate at the policy level, establishing broad statewide policies.  At the operational 
level, it is the local jurisdictions that are left to adopt and enforce relevant local ordinances or 
regulations tailored to fit local conditions.  The statutes are numbered and listed in the order 
reported in the NCSL memorandum for ease of reference. 
 

• Only two -- Connecticut [4] and New Mexico [16] -- directly address the protection 
of life and property as opposed to protection of the environment. 

o In the case of New Mexico, steep terrain and rockslides are not the source of the 
danger; it is flooding and consequent mudslides. 

o Connecticut [4] introduces the concept of a setback zone for development near 
ridgelines with a 50% slope. 

• Maryland [11] uses a buffer zone, but to protect nontidal wetlands in an 
environmental context. 

• Maine [10] restricts development on land with a slope greater than 30%, in the 
context of protecting waters and navigation. 

                                                 
1. NCSL, Douglas Shinkle, research analyst, in memorandum dated September 13, 2006.  Statutes include 

legislation from Alaska, California, Connecticut, Georgia, Idaho, Maine, Maryland, New Hampshire, New 
Jersey, New Mexico, Pennsylvania, Rhode Island, South Carolina, Virginia, and Washington. 
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• New Jersey [14] prohibits development on preservation lands with slopes of 20% or 
greater.  However, if a disturbance is unavoidable, various buffer zones are required. 

• Another New Jersey statute [15] requires various relevant factors to be taken into 
consideration when setting standards for development on preservation lands with 
slopes having a gradient between 10% and 20%. 

 
Discussion of NCSL Shortlist of Statutes:  A detailed analysis of each of the twenty-

four citations follows. 
 
[1] Alaska Statutes, Title 46 Water, Air, Energy, and Environmental Conservation, 

Chapter 40 The Alaska Coastal Management Program, Article 3 General 
Provisions, §46.40.210 Definitions. 

 
Statute:  Identifies seven areas of "special attention" for significant hazard e.g., due to storms, 
slides, floods, or erosion for current or future planning, protection, or land acquisition. 
 
Analysis:  Identifies areas prone to slides, floods, or erosion but within the context of 
environmental conservation.  Does not address rockslides or development permitting as they 
affect liability or the safety of downslope inhabitants or property. 
 
 
[2] West's Annotated California Codes, Public Resources Code, Division 19 Suisun 

Marsh Preservation, Chapter 5 Responsibilities of the Commission and Local 
Agencies, Article 1 Local Protection Program, §29405 Local program for a 
particular secondary management area; ordinances. 

 
Statute:  Relating to marshlands, requires county ordinances that control grading, erosion, 
sediment, runoff, and creekside development that take into consideration "seismic hazards and 
unusually erodible and landslide-prone soils" to prevent increased sedimentation. 
 
Analysis:  As an environmental protection measure, does not address rockslides or development 
permitting as they affect liability or the safety of downslope inhabitants or property.  Is relevant 
only to the extent that seismic hazard and erodible soils contribute to rockslides on any terrain. 
 
 
[3] West's Annotated California Codes, Public Resources Code, Division 20 California 

Coastal Act, Chapter 6 Implementation, Article 2 Procedure For Preparation, 
Approval, and Certification of Local Coastal Programs, §30526 Coastal 
development in Los Penasquitos Lagoon area in City of San Diego; mitigation fee 
program. 

 
Statute:  Mandates San Diego to require applicants for coastal development permits to pay fees 
to fund mitigation measures that protect coastal resources within specific geographic watersheds. 
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Analysis:  Protects wetlands from development.  Does not address rockslides or development 
permitting as they affect liability or the safety of downslope inhabitants or property. 
 
 
[4] Connecticut General Statutes Annotated, Title 8 Zoning, Planning, Housing, 

Economic and Community Development and Human Resources, Chapter 124 
Zoning, §8-1aa Ridgeline protection:  Definitions, and §8-2 Regulations. 

 
Statute:  §8-2(c) authorizes local zoning commissions "to provide for development restrictions in 
ridgeline2 setback areas" in municipalities where "a traprock ridge, as defined in section 8-1aa,3 
or an amphibolite ridge, as defined in section 8-1aa,4 is located ...." 
 
Requires a ridgeline setback, defined as "the area bounded by (A) a line that parallels the 
ridgeline at a distance of one hundred fifty feet on the more wooded side of the ridge, and (B) the 
contour line where a ridge of less than fifty per cent is maintained for fifty feet or more on the 
rockier side of the slope." 
 
Analysis:  This relevant statute requires setback area restrictions for development near hills or 
mountains with a slope of 50% and is intended to protect the safety of downslope residents.  
Implicit is the danger of rock falls and slides on steep slopes. 
 
 
[5] Connecticut General Statutes Annotated, Title 8 Zoning, Planning, Housing, 

Economic and Community Development and Human Resources, Chapter 126 
Municipal Planning Commission, §S8-25 Subdivision of land. 

 
Statute:  Requires local planning and zoning commissions to enact regulations to protect health 
and the public safety for land subdivisions including downstream flood drainage. 
 
Analysis:  Deals with flooding and does not address rockslides or development permitting as they 
affect liability or the safety of downslope inhabitants or property. 
 

                                                 
2. The statute defines a ridgeline as the "line on a traprock or amphibolite ridge created by all points at the top 

of a fifty per cent slope, which is maintained for a distance of fifty horizontal feet perpendicular to the 
slope and which consists of surficial basalt geology, identified on the map prepared by Stone et al., United 
States Geological Survey, entitled "Surficial Materials Map of Connecticut." 

3. The definition of "traprock ridge" in §8-1aa merely identifies a number of hills and mountains in 
Connecticut.  According to a web definition, "Because of the regular vertical fracture planes plus frequent 
horizontal fractures, trap rock tends to appear in orderly structures resembling piles of blocks, sometimes 
reminiscent of stairs and inspiring the term 'trap', which derives from a Scandinavian word meaning 'steps' 
or 'stairs'."  Wikipedia, at http://www.answers.com/topic/trap-rock. 

4. The definition of "amphibolite ridge" in §8-1aa similarly names five specific Connecticut hills and 
mountains.  "Amphibolite" is a class of "rocks that occur as extensive layers widely distributed in mountain 
belts and deeply eroded shield areas of the continental crust.  Amphibolite is the main country rock that has 
been intruded by the large granite masses found in most mountain ranges.  McGraw-Hill , Access Science,  
Encyclopedia of Science and Technology Online, at 
http://www.accessscience.com/Encyclopedia/0/02/Est_029800_frameset.html?doi. 
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[6] Connecticut General Statutes Annotated, Title 22a Environmental Protection, 

Chapter 444 Coastal Management, §22a-92 Legislative goals and policies. 
 
Statute:  Declares coastal land and water resources policy to manage coastal bluffs; discourage 
slope erosion; manage coastal hazard areas to minimize hazards to life and property; and 
promote solutions to flood and erosion problems. 
 
Analysis:  Does not address rockslides or development permitting as they affect liability or the 
safety of downslope inhabitants or property.  Cited as an NCSL "hit" probably due to appearance 
of the terms "slope" and "erosion" in text. 
 
 
[7] West's Code of Georgia Annotated, Title 12 Conservation and Natural Resources, 

Chapter 7 Control of Soil Erosion and Sedimentation, §12-7-6 Best management 
practices required for all land-disturbing activities; minimum standards for rules 
and regulations, ordinances and resolutions. 

 
Statute:  Deals with erosion, sediment control, and flooding as a conservation measure. 
 
Analysis:  Does not address rockslides or development permitting as they affect liability or the 
safety of downslope inhabitants or property. 
 
 
[8] West's Idaho Code Annotated, Title 67 State Government and State Affairs, 

Chapter 65 Local Land Use Planning, §67-6508 Planning duties. 
 
Statute:  Requires local planning and zoning commission to prepare "an analysis of known 
hazards that may result from susceptibility to surface ruptures from faulting, ground shaking, 
ground failure, landslides or mudslides; avalanche hazards resulting from development in the 
known or probable path of snowslides and avalanches, and floodplain hazards." 
 
Analysis:  Treats analysis of and acknowledges landslide hazard as a general principle at the 
higher level of a comprehensive land use plan.  Does not address rockslides or development 
permitting as they affect liability or the safety of downslope inhabitants or property at the lower 
level of development permitting. 
 
 
[9] Maine Revised Statutes Annotated, Title 12 Conservation, Part 2 Forests, Parks, 

Lakes and Rivers, Chapter 206-A Use Regulation, Subchapter 2 Maine Land Use 
Regulation Commission, §685-A.  Land use districts and standards. 

 
Statute:  Requires the Maine Land Use Regulation Commission to adopt regulations to determine 
the boundaries of certain land use districts. 
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Analysis:  Does not address rockslides or development permitting as they affect liability or the 
safety of downslope inhabitants or property. 
 
 
[10] Maine Revised Statutes Annotated, Title 38 Waters and Navigation, Chapter 3 

Protection and Improvement of Waters, Subchapter I Environmental Protection 
Board, Article 6 Site Location of Development, §488 Applicability. 

 
Statute:  Exempts a development that consists of only one subdivision from certain 
environmental protection requirements relating to waters and navigation if ten conditions are 
met.  The relevant condition here is that "no clearing, grading, filling or other development 
activity occurs on sustained slopes in excess of 30%." 
 
Analysis:  Operates in the context of environmental protection of waters and does not address 
rockslides or development permitting as they affect liability or the safety of downslope 
inhabitants or property.  However, it does provide specific guidance on the acceptable grade of a 
slope. 
 
 
[11] West's Annotated Code of Maryland, Environment, Title 5 Water Resources, 

Subtitle 9 Nontidal Wetlands, §5-906. Permit requirements; buffers. 
 
Statutes:  Provides for buffers up to 100 feet for nontidal wetlands to protect the associated 
aquatic ecosystem. 
 
Analysis:  Does not address rockslides or development permitting as they affect liability or the 
safety of downslope inhabitants or property.  However, it does employ the concept of a buffer 
zone. 
 
 
[12] Revised Statutes Annotated of New Hampshire, Title XII. Public Safety and 

Welfare, Chapter 155-E Local Regulation Excavations, §155-E:3 Application for 
Permit. 

 
Statute:  Requires owners planning to excavate their property to obtain a permit from city or 
town regulators describing the "breadth, depth, and slope" of the proposed excavation. 
 
Analysis:  Does not address rockslides or development permitting as they affect liability or the 
safety of downslope inhabitants or property.  ("Slope" triggered a hit.) 
 
 
[13] New Jersey Statutes Annotated, Title 13 Conservation and Development--Parks and 

Reservations, Chapter 20 [Highlands Water Protection], §13:20-12 Land use 
capability map. 
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Statute:  Mandates a statement of policies to plan and manage the development of preservation 
land use, including minimum standards governing development regulations including 
"construction on steep slopes." 
 
Analysis:  Protects preservation land.  Implicitly acknowledges inherent dangers of building on 
slopes.  However, does not prescribe those minimum standards, limit the degree of slopes, 
describe a slope's other characteristics, or require any other restrictions related to building on 
such slopes. 
 
 
[14] New Jersey Statutes Annotated, Title 13 Conservation and Development--Parks and 

Reservations, Chapter 20 [Highlands Water Protection], §13:20-30 Highlands 
Preservation Area approval; requirements; application. 

 
Statute:  Requires approval from Department of Environmental Protection for "all major 
Highlands development in the preservation area."  Requires, among other things: 
 

• A prohibition on development on steep slopes with a grade of 20% or greater. 

• A prohibition on development that disturbs upland forested areas, in order to prevent 
soil erosion and sedimentation.  If disturbance is unavoidable, the disturbance is 
allowed to an area of no more than 20 feet directly adjacent to a structure and no 
more than 10 feet on each side of a driveway as necessary to access a non-forested 
area of a site. 

 
Analysis:  Requires approval for environmental protection purposes, not for protection of life and 
property from rockslides.  Nonetheless, specifies a threshold slope gradient of 20% beyond 
which development is prohibited.  The 20-feet and 10-feet buffers may also be useful to consider 
for developments in Hawaii that lie adjacent to DLNR-managed lands. 
 
 
[15] New Jersey Statutes Annotated, Title 13 Conservation and Development--Parks and 

Reservations, Chapter 20 [Highlands Water Protection], §13:20-32 Rules and 
regulations establishing environmental standards for preservation area. 

 
Statute:  Requires Department of Environmental Protection to adopt rules regarding development 
in preservation areas that: 
 

• Prohibit development on land with a grade of 20% or greater. 

• Set standards for development on land with a grade between 10% and 20% for 
environmental protection purposes.  Requires taking into consideration "differing soil 
types, soil erodability, [sic] topography, hydrology, geology, and vegetation types." 

 
Analysis:  Focuses on environmental protection.  However, does prohibit development on 
preservation land with a specific slope of 20% or greater and prescribes factors to consider for 
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development on preservation land with a gradient between 10% and 20%, such as soil type, 
erodibility, topography, geology (presumably including existence of rocks), vegetation types, and 
hydrology. 
 
 
[16] West's New Mexico Statutes Annotated, Chapter 3 Municipalities, Article 18 Powers 

of Municipalities, §3-18-7 Additional county and municipal powers; flood and 
mudslide hazard areas; flood plain permits; land use control; jurisdiction; 
agreement. 

 
Statute:  To mitigate flood damage or mudslides and to promote health, safety, and the general 
welfare, requires counties or municipalities in identified flood or mudslide hazards areas to 
(among other things): 
 

• Prescribe standards for constructing, altering, installing or repairing buildings and 
other improvements under a permit system. 

• Require review by the local flood plain manager for development within a designated 
flood or mudslide hazard area, provided final decisions are approved by the local 
governing body. 

• Review subdivision proposals and other new developments within a designated flood 
or mudslide hazard area. 

 
Analysis:  Specifically protects the health, safety, and property of residents, vis-à-vis protecting 
the environment.  However, focuses more on floods and consequent mudslides rather than on 
steep slopes or rock falls.  Legislation at state level requires specific standards to be set at county 
and municipal levels. 
 
 
[17] Purdon's Pennsylvania Statutes and Consolidated Statutes Annotated, Title 53 P.S. 

Municipal and Quasi-Municipal Corporations, Part I General Municipal Law, 
Chapter 30 Planning and Development, Article VI.  Zoning, §10609.1.  Procedure 
for landowner curative amendments. 

 
Statute:  Requires local zoning hearing boards to consider certain factors when granting a 
variance from a local zoning ordinance (propose a "curative amendment") including: 
 

• Suitability of the site considering the site's soils, slopes, woodland, wetlands, etc. 

• Environmental impact of the proposed use on the site's soils, slopes, etc. 
 
Analysis:  Tangentially relevant in requiring consideration of a site's "slope"; otherwise does not 
address rockslides or development permitting as they affect liability or the safety of downslope 
inhabitants or property. 
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[18] General Laws of Rhode Island Annotated, 1956, Title 45 Towns and Cities, Chapter 
46 Soil Erosion and Sediment Control, §45-46-1.  Soil Erosion and Sediment Control 
Plan. 

 
Statute:  Requires Department of Environmental Management to work with landowners to 
implement conservation plans and activities. 
 
Analysis:  Does not address rockslides or development permitting as they affect liability or the 
safety of downslope inhabitants or property. 
 
 
[19] Code of Laws of South Carolina 1976 Annotated, Title 48 Environmental Protection 

and Conservation, Chapter 9 Soil and Water Conservation Districts Law, Article 1 
General Provisions, §48-9-20 Legislative declaration of purpose. 

 
Statute:  Discourages improper land use practices that cause erosion and a variety of negative 
environmental effects and encourages appropriate conservation practices. 
 
Analysis:  Does not address rockslides or development permitting as they affect liability or the 
safety of downslope inhabitants or property. 
 
 
[20] Code of Laws of South Carolina 1976, Annotated, Title 48 Environmental 

Protection and Conservation, Chapter 39 Coastal Tidelands and Wetlands, 
§48-39-280 Forty-year retreat policy. 

 
Statute:  Deals with beach and shoreline erosion involving setbacks. 
 
Analysis:  Does not address rockslides or development permitting as they affect liability or the 
safety of downslope inhabitants or property. 
 
 
[21] West's Annotated Code of Virginia, Title 15.2 Counties, Cities and Towns, Subtitle 

II Powers of Local Government, Chapter 22 Planning, Subdivision of Land and 
Zoning, Article 6 Land Subdivision and Development, §15.2-2241 Mandatory 
provisions of a subdivision ordinance. 

 
Statute:  Requires a subdivision ordinance to include reasonable regulations for various zoning 
and construction matters. 
 
Analysis:  Does not address rockslides or development permitting as they affect liability or the 
safety of downslope inhabitants or property. 
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[22] West's Annotated Code of Virginia, Title 15.2 Counties, Cities and Towns, Subtitle 
II Powers of Local Government, Chapter 22 Planning, Subdivision of Land and 
Zoning, Article 7 Zoning, §15.2-2309 Powers and duties of boards of zoning appeals. 

 
Statute:  Grants certain powers to zoning appeals boards. 
 
Analysis:  Does not address rockslides or development permitting as they affect liability or the 
safety of downslope inhabitants or property. 
 
 
[23] West's Revised Code of Washington Annotated, Title 79 Public Lands, Chapter 11 

State Land Sales, Part 1--Sale Procedures, §79.11.080 Inspection and appraisal. 
 
Statute:  Requires state to inspect certain elements of state land to be appraised for sale. 
 
Analysis:  Does not address rockslides or development permitting as they affect liability or the 
safety of downslope inhabitants or property. 
 
 
[24] West's Revised Code of Washington Annotated, Title 79 Public Lands, Chapter 13, 

Land Leases, Part 1--General Provisions, §79.13.040 Inspections--Surveys. 
 
Statute:  Requires state to inspect certain elements of state land to be appraised for lease. 
 
Analysis:  Does not address rockslides or development permitting as they affect liability or the 
safety of downslope inhabitants or property. 
 

City and County of Honolulu Regulation:  Regarding the earlier S.D. 1 version of 
S.C.R. No. 98 (2006), the City and County of Honolulu testified, among other things, that:5 

 
(1) General (blanket, across-the-board) standards such as buffer zones, setbacks, 

reinforced barriers, and other mitigative measures, are inappropriate; 

(2) Mitigative measures, if required, should be made on a case-by-case, site-specific 
basis, as is presently required; 

(3) The City and County of Honolulu already has existing permit and construction 
plan review processes that are believed to adequately address issues related to 
potential rock falls and landslides; 

(4) Regional plans, subdivision approval, grading and land use permits, and 
administrative policies currently consider and address the effects of unstable soils 
and steep lands; 

                                                 
5. Letter dated April 21, 2006, from Henry Eng, Director of Planning and Permitting, City and County of 

Honolulu, to Chairperson Honorable Ezra Kanoho, Committee on Water, Land and Ocean Resources. 
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(5) The City and County of Honolulu currently requires hillside developers to provide 
soil studies confirming the stability of the soil and to provide mitigation measures 
in the event hazards are identified. 

 
 We asked the City and County of Honolulu's Department of Planning and Permitting to 
identify the specific ordinances that currently address potential hazards from rock falls or 
landslides, including any requirements for mitigative measures or soil studies.  The Department 
offered the following:6 
 

(1) A copy of Honolulu Ordinance 04-27; and 

(2) A summary of Honolulu's land use controls and policies regarding the 
development of land with steep slopes or unstable soil conditions. 

 
 Honolulu Ordinance 04-27:  This ordinance authorizes, under certain conditions, the 
Director of Planning and Permitting to require the submittal of an engineering slope hazard 
report with a grading or building permit application.  This "engineering slope hazard report" is 
defined as a report "that utilizes the application of engineering and geologic knowledge and 
principles in the investigation, evaluation and mitigation of hazards posed by potential rock, soil 
or other slope movement." 
 
 Specifically, in section 14-14.2(d)(2), Revised Ordinances of Honolulu 1990: 
 

"If the proposed grading includes modification to an existing slope with a cut greater than 
15 feet in height and a grade steeper than 40 percent, an evaluation of slope hazards is 
required and the findings of the evaluation shall be included in a report.  The slope hazard 
evaluation shall, at a minimum, include an evaluation of hazards posed by potential rock, 
soil and other slope movement to the proposed development, and an evaluation of the 
hazard posed to adjacent existing properties or buildings by the proposed grading.  The 
engineering slope hazard report and construction plans shall include mitigative measures 
to minimize the hazards posed by the potential rock, soil and other slope movement as 
well as the threat the development poses to properties adjacent o the proposed grading." 

 
 Also, section 14-15.1(n), Revised Ordinance of Honolulu, was enhanced by adding a 
requirement in section 14-15.1(n)(2) as follows: 
 

"Where a slope hazard and evaluation and mitigation plan was required to be submitted 
with a grading permit application, the permittee shall submit a final assessment report, 
prepared by an engineer, upon the completion of site work, prior to building construction.  
The assessment report shall contain a verification that the prevention measures and any 
stabilization measures called for in the engineering slope hazard report or construction 

                                                 
6. Email dated October 26, 2006, from Marvin Fukagawa, Department of Planning and Permitting, City and 

County of Honolulu, including two attachments:  (1) Ordinance 04-27; and (2) letter dated August 6, 2003, 
from Eric Crispin, Director of Planning and Permitting, to Councilmember Honorable Gary Okino in 
response to Resolution 01-225 regarding the adequacy of land use controls on land with steep slopes or 
unstable soil conditions. 
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plans were done in conformity with this chapter, and the approved plans and 
specifications." 

 
 Finally, in section 18-4.1(j), Revised Ordinances of Honolulu: 
 

"If the application proposes excavation and backfill work that does not require a grading 
permit under Section 14-13.5(b), the building official, if deemed necessary to protect or 
promote public safety, may require the submittal of an engineering slope hazard report.  
Such a report means the same as defined under Section 14-13.3.  The report shall have 
the same information required for an engineering slope hazard report under Section 
14-14.2(d)(2)." 

 
Current Honolulu Land Use Control Policies:  Resolution 01-225 (2001) requested 

Honolulu's Department of Planning and Permitting to "assess the adequacy of current land use 
controls regarding the development of land with steep slopes and/or unstable soil conditions 
based on the latest civil, soils, structural engineering and geological findings."  The Department 
replied in a letter dated August 6, 2003, in which it expressed a belief that Honolulu had 
"reasonable land use control measures in place to regulate the development of land in our 
county." 
 

Case-by-Case Determination:  The Department asserted that the determination to 
permit land development on certain lands must be done on a case-by-case basis.  It believed that 
the "building and grading permit processes ... would serve as a reasonable means to protect the 
public's health, safety and welfare."  In support of this, the Department cited a U. S. Geological 
Survey (USGS) study of the different surficial materials on the hillsides and valleys of Honolulu.  
Regarding the March 27, 1992, USGS report, the Department stated: 
 

"After analyzing more than 1,000 soil-boring logs, the USGS summarized their findings 
regarding the origins and distribution of landslide-susceptible materials ... [and] ... 
produced two significant findings.  The first is that existing compiled data do not permit 
distinction between susceptible and non-susceptible areas.  Secondly, it must be 
recognized that Versitol (i.e., material that constitutes the failure surface of landslides) is 
located in the subsurface.  The problem of identifying areas susceptible to slow-moving 
landslides has now become a problem of locating where Versitol occurs.  Therefore, a 
strategy for identifying areas susceptible to formation of slow-moving landslides must 
now include recognition of potential locations of the troublesome material as well as 
locations of unfavorable subsurface hydrology and loading conditions such as position on 
the hillside and slope steepness." 

 
Summary of Honolulu Regulatory Controls:  In its August 6, 2003, letter, the 

Department proceeded to summarize Honolulu's regulatory controls, including regional plans, 
subdivision approval, grading and land use permits, and administrative policy, as follows: 
 

• Central Oahu, East Honolulu, Ewa, Koolauloa, Koolaupoko, North Shore and 
Waianae Development/Sustainable Communities Plans 
 
These seven plans are the result of the Development Plan Revision Program, which 
began in 1993 to implement changes required by the 1992 City Charter changes. 



LEGISLATION IN OTHER JURISDICTIONS AND HAWAII 

13 

 
With the exception of the Ewa Development Plan, these revised development plans 
contain several policy statements related to unstable soils or development on sites 
with a slope greater than 20%....  To make the Ewa Development Plan consistent 
with the other plans, formal policy statements related to soils and slopes will be 
proposed as part of the Five-Year-Plan Review scheduled for completion in 2003. 
 
In general, it is intended that these areas will not be developed with uses unsuitable to 
their designations or in ways that may tend to exacerbate those hazards.  However, it 
must be noted that geotechnical conditions vary from location to location. 
 

• Land Use Ordinance (LUO) 
 

The LUO offers optional processes for the development or redevelopment of land.  
These include flexible site design such as cluster housing and planned development 
housing (PD-H).  Section 21-8.50-11(e) states that no cluster or PD-H shall be 
granted approval if the land is found by the Director, upon consultation with other 
government agencies, to be unsuitable for the proposed use based on unstable 
subsurface, susceptibility to slides or similar hazards, adverse earth or rock formation 
or topography, or other features or conditions likely to be harmful or dangerous to the 
health, safety or welfare of future residents of the proposed project or to the 
surrounding neighborhood or community. 
 
Approval shall not be granted unless satisfactory protective improvements or other 
measures have been proposed by the applicant and approved by the Director in 
consultation with other governmental agencies. 
 
Evaluations of zone change requests take into account soil type and topography.  
Where appropriate, conditions related to steeply sloped land or unstable soils are 
imposed. 
 

• Environmental Assessments (EA) and Environmental Impact State-ments (EIS) 
 
In general, an environmental assessment is required for the following actions: 
 
1. The use of state or county lands or the use of state or county funds; 
2. Use of lands within the state Conservation District; 
3. Lands within the shoreline area as defined by Section 205A-41, HRS; 
4. Lands within any historic site as designated in either the State or National 

Registers of Historic Places; 
5. Lands in the city's Waikiki area, the boundaries of which are delineated in the 

LUO; 
6. An amendment to the City's General Plan or Development Plan where such 

amendment would result in a designation other than agriculture, conservation, 
or preservation; 

7. The reclassification of land classified as Conservation District by the State 
Land Use Commission under Chapter 205; 

8. The construction of new or the expansion or modification of existing helicopter 
facilities within the state which, by way of their activities, may affect any land 
classified as Conservation District by the State Land Use Commission under 
Chapter 205; the shoreline area as defined in Section 205A-41; or any historic 
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site as designated in the National Register or Hawaii Register as provided in 
the Historic Preservation Act of 1966; 

9. Major Special Management Area Use Permits (SMP); and 
10. Major Zone Changes in areas under the revised Development Plans. 
 
The EA/EIS must address several issues, some of which are as follows: 
 
1. Description of the environmental setting; 
2. Relationship of the proposed action to land use plans, policies and controls for 

the affected area; 
3. Probable impact of the proposed action on the environment; 
4. Any probable adverse environmental effects which cannot be avoided; an 

indication of what other interests and considerations of government policies are 
thought to offset the adverse environmental effects of the proposed action; and 

5. Mitigation measures proposed to minimize impact. 
 
Thus, if a proposed project involves development of land with steep slopes or 
unstable soil conditions, it will be revealed in the EA/EIS.  The Department will then 
be able to provide appropriate comments when it is given an opportunity to review 
the document. 
 

• Subdivision Rules and Regulations (SRR) 
 
Subdivisions, site development plans for 3-6 dwellings on a single zoning lot and 
zero lot line developments are processed and approved in accordance with the SRR.  
One of the requirements of the SRR is the preparation of a preliminary map filed with 
the Director.  According to Section 2-201(c)(7), the preliminary map shall include 
dangerous areas and features such as slide areas or falling boulder areas, likely to be 
harmful to the proposed subdivision or surrounding area. 
 
Section 2-201(d) also states that after review of the preliminary map, other 
information, such as a soils report or drainage study may be required by the Director 
or upon consultation with other reviewing agencies. 
 
Furthermore, Section 4-403 states that no subdivision shall be granted tentative 
approval of the preliminary map or approval of the final map if the land is found by 
the Director, upon consultation with other appropriate reviewing agencies, to be 
unsuitable for the proposed use by reason of geological conditions, unstable 
subsurface, proneness to slide or similar hazards, adverse earth or rock formation or 
topography, or other features or conditions likely to be harmful or dangerous to the 
health, safety, or welfare of future residents of the proposed subdivision or of the 
surrounding neighborhood or community, unless satisfactory protective 
improvements or other measures have been proposed or taken by the subdivider and 
approved by the Director or other appropriate agency. 
 

• 1997 Uniform Building Code 
 
Chapter 18 (Foundations and Retaining Walls) set[s] forth requirements for 
excavation and fills for any building or structure and for foundations and retaining 
walls.  Under this chapter, the DPP [Department of Planning and Permitting] may 
require a submission of a geotechnical report for a project, prepared by an engineer or 
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architect licensed by the State, to practice as such that includes the following 
information: 
 
1. A plot showing the location of all test borings and/or excavations. 
2. Descriptions and classifications of the materials encountered. 
3. Elevation of the water table, if encountered. 
4. Recommendations for foundation type and design criteria, including bearing 

capacity, provisions to mitigate the effects of expansive soils, provisions to 
mitigate the effects of liquefaction and soil strength, and the effects of adjacent 
loads. 

5. Expected total and differential settlement. 
 
Furthermore, when expansive soils are present, the DPP may require that special 
provisions be made in the foundation design and construction to safeguard against 
damage due to this expansiveness.  The DPP may require a special investigation and 
report to provide these design and construction criteria. 
 

• Chapter 14, Article 14 (Permits, Bonds and Inspection for Grading, Soil Erosion 
and Sediment Control), Revised Ordinances of Honolulu 
 
This article regulates and controls grading, grubbing, stockpiling, soil erosion and 
sedimentation within the City.  Section 14-14.2(d) requires an engineer's soils report 
be submitted whenever the proposed grading is on land with slopes exceeding 15 
percent, the fill material will be a highly plastic clay, or the fill is to be used to 
support foundations for residential or other buildings. 
 
The soils report shall include data regarding the nature, distribution and engineering 
characteristics of existing soils, the subsurface conditions at the site or the presence 
of groundwater when detected, and shall recommend limits for the proposed grading, 
the fill material to be used and the manner of placement, including the height and 
slopes of cut-and-fill sections. 
 
In addition to the soils report, the engineer must also review the civil plans and 
prepare a letter stating that the plans reflect the intent of the recommendations 
presented in the report. 
 

• Building Permit Review for Hillside Developments 
 
On June 28, 2001, a letter was sent from DPP to Councilmember Romy M. Cachola.  
A flowchart was included to describe the building permit review process for projects 
within known slide or slide-prone areas....  The process is consistent with the 
requirements set forth in Chapter 18 of the Uniform Building Code as well as 
Chapter 14, Article 14 of the Revised Ordinances of Honolulu. 
 

• Administration's Policy on Hillside Development 
 
On October 12, 1995, former Managing Director Robert J. Fishman issued a policy 
memorandum to all City departments and agency heads advising them that the 
administration will not recommend approval on rezoning and Chapter 201E [sic, 
currently 201G, HRS] applications on properties with slopes 40 percent or greater 
and with poor, expansive soil conditions as follows: 



ROCKSLIDES:  AN EXAMINATION OF LEGISLATION IN DIFFERENT STATES 

16 

 
1. Applications to rezone land from agriculture or preservation to urban use. 
2. Applications to request building, zoning and land use exemptions under the 

provisions of Chapter 201E.  [sic, see above] 
 
Properties where only portions of the lot area have steep slopes and poor soils will 
have to be reviewed on a case-by-case basis.  In general, only the flatter, more stable 
portions of the site would be suitable for residential or urban development. 

 
 Regulatory Controls in Hawaii, Kauai, and Maui Counties:  Although only Oahu 
hillsides were of concern in S.C.R. No. 98, H.D. 1 (2006), we attempted to ascertain whether the 
neighbor islands also have regulatory controls similar to those on Oahu.  In response to our 
inquiries, Hawaii county informed us that it did not have any ordinance that specifically 
addresses regulating proposed developments on or nearby steep terrain where there is a potential 
rock fall or landslide hazard.  It further added that:7 
 

"On the zoning (planning) issue, we would naturally look at such hazards in any 
rezoning as a matter of common sense (both the potential hazard to developing below a 
steep slope, as well as the potential that development on or above a slope would cause a 
hazard).  Currently, it would be the Architect’s responsibility when he/she sites a 
structure on a lot." 

 
 Neither Kauai County nor Maui County responded to our query. 
 
 

                                                 
7. Email dated November 13, 2006, from Joseph Kamelamela, Head, Litigation Division, Office of the 

Corporation Counsel, Hawaii County. 
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Chapter 3 
 

APPELLATE COURT OPINIONS 
 
 

Prior Tort Cases:  S.C.R. No. 98, H.D. 1 (2006), discussed the issue of liability but did 
not request the Bureau to address it.  An unspoken concern may exist that the State and the 
counties, as parties with perceived "deep pockets," may be exposed to liability risk when a 
rockslide occurs.  Nonetheless, we are including a brief examination of legal decisions1 to 
determine whether appellate courts had established broad "bright lines" specifically applicable to 
rockslides.  The relatively small number of cases appears to leave the determination of liability in 
each situation dependent upon the specific facts and circumstances of each case.  If nothing else, 
this would appear to argue against mandating categorical, across-the-board remedies or 
restrictions, such as buffer zones, setbacks, etc., on a formulaic basis. 
 

Case One:  The first case was decided in the Supreme Court of California in Sprecher v. 
Adamson Companies et al., 30 Cal. 3d 358, 636 P.2d 1121 (1981).  In a prior decision, the 
Superior Court had ruled for the uphill landowner on the downhill landowner's complaint for 
property damage that was "caused by natural slide condition" on the uphill land.  However, the 
Supreme Court of California reversed and remanded, ruling that the: 

 
[U]phill landowner owed a legal duty of reasonable care to downhill landowner to protect 
downhill landowner from harm caused by a natural condition of uphill landowner's land, 
with resulting liability for breach of such duty .... 

 
 The Facts of the Case:  The following is a brief summary of the facts. 
 

• The uphill land partly contained land classified as "active landslide" and which 
extends beyond the boundaries of the uphill property.  The downhill land is located 
"within the toe of this slide."  This condition has been evident as such since the area 
was first developed in the early 1900s.  The land "exhibits periodic cycles of activity 
and dormancy."  All parties agreed that the slide was a natural condition of the land 
and was not affected by the uphill landowner's activities. 

• Heavy spring rains in March 1978 triggered a major slide movement.  The downhill 
owner alleged that damage "proximately resulted from respondents' [uphill 
landowner] negligent failure to correct or to control the landslide condition." 

• The uphill landowner argued that a possessor of land has no duty to remedy a natural 
condition of the land in order to prevent harm to property outside the premises.  Since 
the landslide was a natural condition, the uphill landowner argued it was not liable 

                                                 
1. The Legislative Reference Bureau Library, with the assistance of Matthew Coke, Bureau researcher, 

searched the Westlaw database for cases that decided liability claims due to landslides, rockfalls, 
rockslides, and similar incidents.  The search yield both public and private litigants. 



ROCKSLIDES:  AN EXAMINATION OF LEGISLATION IN DIFFERENT STATES 

18 

for the damage and that its failure to remedy the landslide condition on the 90-acre 
parcel was reasonable under all the circumstances. 

• The downhill landowner challenged the present validity of the common law rule of 
nonliability for a natural condition, arguing that the rule is neither premised upon 
sound public policy nor in accord with modern principles of tort liability. 

 
The Ruling:  The Supreme Court of California ruled the following: 

• The case "concerns the present validity of the old common law which immunized a 
possessor of land from liability for injury caused by a natural condition of his land to 
persons or property not on his land." 

• The "common law distinctions resulting in wholesale immunities" are struck down 
when they cannot withstand critical scrutiny.  The court favors the "concept that a 
person is liable for injuries caused by his want of ordinary care in the management of 
his property or person." 

• The court must balance several considerations: "foreseeability of harm to the plaintiff, 
the degree of certainty that the plaintiff suffered injury, the closeness of the 
connection between the defendant's conduct and the injury suffered, the moral blame 
attached to the defendant's conduct, the policy of preventing future harm, the extent 
of the burden to the defendant, and the consequences to the community of imposing a 
duty to exercise care with resulting liability for breach and the availability, cost, and 
prevalence of insurance for the risk involved." 

• The history of California law reflects a general trend toward rejecting the common 
law distinction between natural and artificial conditions.  Instead the courts are 
increasingly using ordinary negligence principles to determine a landowner's liability 
for harm caused by a condition of the land.  A landowner has a duty of common 
prudence in maintaining his property in such a way as to prevent injury to his 
neighbor's property.  The courts are moving toward jettisoning the common law rule 
in its entirety and replacing it with a single duty of reasonable care in the maintenance 
of property.  Possession of land ordinarily brings with it the right of supervision and 
control.  Thus, even if not the titled landowner, the one controlling and supervising 
the land has the affirmative duty to take due care to prevent a condition from causing 
harm. 

• One who takes possession of land upon which there is an existing structure or other 
artificial condition unreasonably dangerous to persons or property outside of the land 
is subject to liability for physical harm caused to such persons or property by the 
condition after, but only after, the possessor of land: 

o Knows or should know of the condition 

o Knows or should know that it exists without the consent of those affected by it 
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o Has failed, after a reasonable opportunity, to make it safe or otherwise to protect 
such persons against it.2 

• The liability imposed is for negligence.  The question is whether, in the management 
of his property, the possessor of land acted as a reasonable person under all the 
circumstances. 

• Summary judgment in favor of uphill landowners was reversed and remanded. 
 

Case Two:  The second case was decided in the Court of Appeals in Washington state in 
Nejin v. City of Seattle, 40 Wash. App. 414, 698 P.2d 615 (1985).  In a prior decision, the 
Superior Court had entered judgment in favor of the landowner whose property was damaged; 
consequently, the city appealed.  The Court of Appeals reversed and remanded, ruling that: 

 
(1) The break in city's sewer line was not disputed, thus there was a prima facie 

showing of the city's negligence; 

(2) The city had not inspected the sewer line since its 1929 installation; and 

(3) Though negligent in not reasonably inspecting its sewers, the city was not liable 
because there was no substantial evidence that the city's negligence proximately 
caused landslide damage to landowner's property. 

 
 The Facts of the Case:  The following is a brief summary of the facts. 
 

• There were two landslides -- one on December 16, 1977, and a second on January 9, 
1978.  The city was notified of each landslide.  The city discovered an 8 to 9-foot 
break in a 10-inch sewer and replaced a 24-foot section.  One-third of the flow 
capacity was obstructed but water had leaked out more than six months before the 
first landslide. 

• The city had not inspected the sewer line since 1929 and its inaction was prima facie 
evidence of the city's negligence. 

• The history of prior landslides in the area was acknowledged -- there were previous 
landslides in 1921 and 1940.  Also acknowledged was the existence of groundwater 
and springs in the area.  The city knew to expect future landslides but performed no 
corrective action. 

• The Superior Court had earlier ruled that the landslides were caused by: 

o Severe water saturation, partly from the broken the sewer line 

o Weight of materials/fill placed by landowner 

o Severe pruning of maple trees in area by the landowner 

                                                 
2. Rest.2d Torts, s 366 ("Restatement Second of Torts"). 
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The Ruling:  The Court of Appeals of Washington ruled the following: 

 
• The evidence that, under certain conditions, water could have exfiltrated and 

"conceivably in some manner or fashion" could have reached the landowner's 
property did not support the conclusion that the city's negligence proximately 
contributed to the landslide damage to landowner's property. 

• There was not enough circumstantial evidence to reasonably conclude that there was 
a greater probability that the landside was caused partly by water escaping from the 
broken sewer than by prevalent natural groundwater.  The broken sewer line could 
have contributed to the landslide only if a "voluminous" amount of the leak entered 
the groundwater table, but that effect "substantially diminished beyond 50 feet."  
Furthermore, the break occurred 240 feet from the landslide.  Also, at the time of the 
second pipe repair, there was no evidence of escaping water and sewage flow was 
normal. 

 
Case Three:  The third case was decided in the Supreme Court of Washington in 

Peterson v. King County, 41 Wash.2d 907, 252, P.2d 797 (1953).  The circumstances of this case 
and the court's ruling are essentially the same as in Nejin v. City of Seattle, discussed above.  The 
Supreme Court of Washington reversed and remanded the case, ruling that there was insufficient 
evidence to show that the county's action of creating a roadway was the direct, proximate cause 
of a landslide and its resulting damage. 
 

Case Four:  The fourth case was also decided in the Supreme Court of Washington in 
Sigurdson v. City of Seattle, 48 Wash. 2d 155, 292 P.2d 214 (1956).  The landowner sued the city 
of Seattle over a landslide due to water escaping from the city's wooden drainage pipe.  In a prior 
ruling, the Superior Court had found for the landowner and the city appealed.  The Supreme 
Court ruled in affirmation of the lower court judgment.  Specifically, a federal relief agency 
constructed the water drainage system.  Thereafter, the city assumed its sole management and 
control and frequently and extensively repaired the system for 18 years.  Thus, the city had a 
duty to maintain system and was liable for damage as a result of the city's negligence in 
performance of its duty. 
 
 The Facts of the Case:  The following is a brief summary of the facts. 
 

• In 1936, the federal Works Progress Administration constructed and installed a 
drainage system on property owned by King County. 

• After construction, the city of Seattle assumed maintenance of the system. 

• It is acknowledged that the steepness of the terrain and the soil texture have presented 
a drainage and slide problem for many years.  Slides had occurred in the area in 1937, 
1941, 1948, and 1950, requiring the city to replace and repair parts of the system. 

• In the current case, slides occurred on January 6, 1954 and January 22, 1954, 
requiring substantial repair. 
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• On February 12, 1954, the drainage pipe broke 60 feet behind the landowner's 
property.  The city did not stop the flow and allowed water to saturate the hill.  On 
February 13, 1954, a landslide occurred on the landowner's property.  The evidence 
indicated that water flowed from the drainage pipe and not from above the pipe. 

 
The Ruling:  The Supreme Court of Washington ruled the following: 
 
• The maintenance and repair function was a corporate or ministerial function of the 

city relating to improvement and maintenance of public streets, upon which liability 
may be incurred, as opposed to a governmental function to which the rule of 
immunity applies. 

• City having sole control and management of the drainage system renders immaterial 
who constructed the system (the city claimed no liability because it was the federal 
government that built the system). 

• The city did have a legal duty to perform repair of the pipe.  It had done repairs for 18 
years as a public purpose for maintenance of public streets.  The purpose of the 
drainage pipe was to prevent landslides and flow of water onto city streets.  Thus, 
maintenance by the city was for a public purpose. 

• The city did not exercise ordinary and reasonable care, the failure of which 
constituted a failure to perform. 

• The city could reasonably have foreseen that the failure to perform repairs would 
cause damage or injury to another. 

• The failure to perform was the proximate cause of damage. 
 

Conclusion:  Each incident involving a rockfall or landslide is unique.  There is no 
guarantee that a claim for damages will succeed just because the defendant -- like a state, county, 
or municipality -- has "deep pockets."  These cases clearly show that liability is decided on the 
unique circumstances and merits of each claim.  This should dispel the fear that, although deep-
pocket jurisdictions will always be targeted, that they will automatically be held liable.  As some 
of these cases show, even if a public body does negligently contribute to a landslide or rockfall, 
evidence must show that such negligence was the proximate cause of damage to a claimant. 
 
 For example, in the local case involving a rockfall that killed a Honolulu resident in a 
Nuuanu hillside house in 2002, a Circuit Court jury found that water from a drainage ditch did 
flow onto the hillside above the house.  However, it could not be proven that the drainage system 
emptied onto the section of hillside from which the falling rock came.  Thus, there was no 
evidence that the water from the drainage ditch proximately caused the rockfall.  Consequently, 
the jury found the defendant, the City and County of Honolulu, not negligent in the resident's 
death.3 
                                                 
3. Rod Ohira, The Honolulu Advertiser, "Jury absolves city in boulder death," August 22, 2006; Debra 

Barayuga, The Honolulu Star Bulletin, "Family loses rockfall fatality case," August 22, 2006. 
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Chapter 4 
 

CONCLUSION 
 
 
 S.C.R. No. 98, H.D. 1 (2006), specifically directed the Bureau to contact the National 
Conference of State Legislatures for laws relating to permitting development in areas subject to 
rockslides.  The NCSL provided the Bureau with a shortlist of twenty-four statutes culled from a 
larger list of 241 citations.  The NCSL conducted a full-text search of the statutes of all fifty 
states, the District of Columbia, Guam, Puerto Rico, and the Virgin Islands. 
 
 However, our own analysis revealed that, although some of the legislation tangentially 
dealt with sloping terrain, potential rock- or landslides, and flooding, very few statutes directly 
address development permitting in the context of safeguarding property and public safety. 
 
 The NCSL-supplied research indicates that regulation of the permitting process for 
developments in areas with a potential for rock- or landslides more appropriately resides at the 
county level. 
 
 In Hawaii, the scope and degree of regulation regarding the issue vary by county.  The 
City and County of Honolulu appears to have the most extensive set of relevant policies, 
ordinances, and regulations.  Overall, the regulatory environment in the City and County of 
Honolulu appears adequate to address any concerns about rockfalls, particularly when each 
permit is evaluated on a case-by-case basis. 
 
 



THE SENATE 98 
TWENTY-THIRD LEGISLATURE, 2006 S.D. 1 
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S.C.R. NO. 

 

SENATE CONCURRENT 
RESOLUTION 

 
 
URGING THE CITY AND COUNTY OF HONOLULU TO PROCEED WITH CAUTION 

IN REVIEWING DEVELOPMENTS ON STEEP HILLSIDES WITH POTENTIAL 
ROCKFALL HAZARDS. 

 
 
 WHEREAS, a private landowner intends to develop a nine-lot 
subdivision on approximately 50 acres of land in Dowsett 
Highlands, Nuuanu, Oahu, on the property identified by tax map 
key numbers 2-2-47:3 and 5; and 
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 WHEREAS, this property is located above existing homes 
between Ragsdale Place and Kamuela Place and has a steep 
terrain; and 
 
 WHEREAS, the City and County of Honolulu (City) approved 
residential zoning of this property decades ago and is currently 
processing a subdivision application by the landowner; and 
 
 WHEREAS, homeowners below the property are opposed to the 
subdivision, believing it will create rockfall, landslide, and 
flooding hazards, and have collected more than 1,000 signatures 
on a petition; and 
 
 WHEREAS, there have been rockfalls that have occurred in 
Nuuanu valley, including a boulder which killed 26-year-old Dara 
Onishi in 2002; and 
 
 WHEREAS, other rockfalls have occurred around the island of 
Oahu damaging property and risking people's health and safety; 
and 
 
 WHEREAS, the land located uphill of the proposed Nuuanu 
subdivision is owned by the Department of Land and Natural 
Resources; and 
 
 WHEREAS, developments that are approved and constructed 
adjacent to pristine, undeveloped state mountainous lands may 
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expose the State to liability should rockfalls occur from its 
lands; and 

 
 WHEREAS, the City, as the approving entity of developments, 
must strive to protect landowners below, above, and adjacent to 
the potential rockfall and landslide hazards; now, therefore, 
 
 BE IT RESOLVED by the Senate of the Twenty-third 
Legislature of the State of Hawaii, Regular Session of 2006, the 
House of Representatives concurring, that the City is urged to 
proceed with caution in reviewing any developments proposed to 
be built on steep terrain and to require all necessary 
engineering and geotechnical studies to ascertain and ensure 
public health and safety; and 
 
 BE IT FURTHER RESOLVED that the Legislative Reference 
Bureau is requested to contact the National Conference of State 
Legislatures and other states and county jurisdictions for 
statutes, ordinances, and rules relating to permitting 
development in areas subject to rockslides, and report back to 
the Legislature no later than 15 days prior to the convening of 
the Regular Session of 2007; and 
 
 BE IT FURTHER RESOLVED that certified copies of this 
Concurrent Resolution be transmitted to the Mayor of the City 
and County of Honolulu and the Chair of the City Council. 
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