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FOREWORD

This report was prapared in response o Mouse Resolution No, 294, H.D. 1, which was
adopted during the Regular Session of 1992. The resoiution requested the Legisiative
Reference Bureau o study the feasibility of requiring all aticrneys engaged in the private
practice of law in the State of Hawaii to purchase legal malpractice insurance. This report
contains the results of that study.

The Bureau exiends its appreciation to ali those whose participation and cocperation

made this report possible. The Bureau is especially grateful to Larry Gilbert, Richard Turbin,
Geraid H. Kibe, and Brad Oliver for their cooperation in this endeavor.

Samue! B. K. Chang
Director

November 1992
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Chapter 1

INTRODUCTION

Scope

In 1992, the House of Representatives of the Sixteenth Legislature of the State of
Hawail referred to its Committee on the Judiciary House Resolution No. 294 (1992), entitied
"House Resolution Regquesting a Study on the Feasibility of Requiring All Attorneys in the
State of Hawaii that are Engaged in Private Practice to Carry Legal Malpractice Insurance”
(Appendix A). Underlying the Resolution was a concern that the public has no monetary
recourse for legal malpractice when the attorney is unable to pay damages and does not carry
legal malpractice insurance coverage.

The Committee on the Judiciary amended the Resclution, and in so doing, enlarged
the scope of the study. As amended, House Resolution No. 294, H.D. 1 (1992} and Standing
Committee Report No. 1445-82 {Appendix B) alsc requested data on the numbers of non-
insured attorneys and attorney-specialties in the State of Hawall along with an assessment of
whether non-mandatory legal maipractice insurance coverage for attorneys practicing in the
State of Hawaii actually presents a problem. The committee report also requested the
research be conducted in consultation with the Hawaii State Bar Association.

Methodology of the Study

The second chaptar of this study describes current mechanisms for public recourse for
attorney misconduct in the State of Hawaii. A brief review of the Hawaii State Bar
Association's self-governance in the areas of attorney/client relations and legal ethics is also
included. The chapter also explains the legal malpractice insurance coverage available to
attorneys engaged in practice in the State of Hawaii and discusses the number of attorneys
covered by legal malpractice insurance. Written and appropriate oral information from the
foliowing sources was considered:

N President of the Hawaii State Bar Association;

. Chair of the Hawaii State Bar Association's Committee on Professional Liability
insurance,

. Office of the Disciplinary Counsel;

. Ruiles of the Supreme Court of the State of Hawaii;

. Marsh & Mclennan, insurance Brokers;
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. Administrator of the Lawyers’ Fund for Client Frotection;
. Mawaii insurance Commissioner; and
* Hawaii Academy of Plaintiffs’ Attorneys.

Maipractice and discipiinary acticns against attorneys are coverad in chapter 3 of this
study. The chapter alsc discusses monetary damages suffered by clignts.

The fourth chapter describes the requirements in other states and of their respective
bar associations in regards to mandatory or non-mandatory iegal malpractics insurance
coverage. The feasibility of similar requirements for Hawaii's attornays is considered in view
of the types of legal malpractice coverage already available to attorneys practicing in the
State of Hawaii and other matters unique to practicing law in the State of Hawaii,

The fifth chapter reviews the choices available in Hawaii, which include non-mandatory
legal maipractice insurance coverage, mandatory legal malipractice insurance coverage and
mandatory bonding. Alternate administrative approaches are also considered.

The conciusions and recommendations of the study are included in the sixth and final
chapter.



Chapter 2

THE CURRENT SITUATION

This chapter begins by covering attorney self-governance, the Disciplinary Board and its
Office of the Discipiinary Counse! (ODCh, the Lawyers’ Fund for Client Pretecticn (LFCP) and
available iegal malpractice coverage in the State of Hawail, Each of these areas is concaptually
very distinct from the others. For instance, a lawyer's innocently missed deadline might be
malpractice, but # would not necessarily constitute either unethical behavior, which might be
addressad by the ODC, or a theft, which might be addressed by the LFCP. Therg are instances,
however, in which an act or an omission might fail info the purview of each of these entities.

Attorneys' Self-Governance

Attorneys licensed and practicing in the State of Hawaii are supervised by the Hawaii
Supreme Court. The Court is the sole regulating authority over admission to the Hawait State
Bar, as well as suspension and disbarmeni. The Supreme Court is alsc vested with the
responsibilities of disciplining attorneys and providing & means of compensating clignts who
have been harmed by certain types of attorney misconduct. These responsibilities are set forth
in rules two and ten of the Rules of the Supreme Court of the State of Hawaii. The rules in turn
establish the respective agencies: the Disciplinary Board and the Lawyers' Fund for Cilent
Protection.

The Supreme Court has accepted responsibility to discipling attorneys and consider the
compensation of aftorneys’ clients in cases of theft, fraud, neglect and other clear misconduct.
However, this does not cover all situations where parties may be damaged. it is possible that
attorneys may act, or not act, in ways which might be considered legal malpractice. The
attorney self-governance system does not accept the administration and enforcement of all legal
malipractice mattars but, rather, leaves the majority of them {o be decided in the appropriale
courts of law.

Attorneys who wish to practice law in Hawaii must belong to the unified Bar of the State
of Hawail and be subject to the Hawaii Supreme Court’s supervisicn. The unified Bar is funded
by its members. The 1992 Hawail State Bar Association (HSBA) dues schedule ranges between
$100 per year for attorneys with iess than five years experience to $16C per year for more
experienced attorneys. The Hawal State Bar Association’s 1991 Annual Report indicates that
thera wera 3,984 dues paying active members of the Bar at the end of 1931.1 In a telephone
conversation, Mr. Tom Wang, Controfler of the HSBA, reported a corrected number of aclive
attorneys and disclosed the numbers of judges and government attorneys, who do not provide
legal sarvices directly to the public, as follows:
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ctive, dues paying attorneys 3,802
Less: Judges { 79
Less: Government attorneys ( 678}
Attorneys representing private clients 3,0452

Other attorneys who are active, dues paying members of the Hawaii Bar may not be
sarving the public directly. For instance, attorneys serving as in-house counss! to
corporations are in this calegory. However, since a reliable count of these aftorneys is not
available, they are not subtracted from the population of attorneys likely {0 consider obiaining
legal maipractice coverage.

Attorneys admitted to practice solely before the federal courts are not subject to
supervision by the Hawali Supreme Court and are not considered in thessa figures.

Rule 2: Disciplinary Board

Attorney discipline is administered through the Disciplinary Board. In 1970, the Court
established standards of conduct for attorneys licensed in Hawaii by adopting the Hawaii
Code of Protessional Responsibility.3 The Hawaii Code of Professional Responsibility is
modeled on the American Bar Association’s Model Code of Professional Rasponsibility.

The Code of Professional Responsibility enumerates the specific standards or canons
of professicnal conduct expected of lawyers in their relationships with the pubiic, to the legal
system, and within their profession. The Code alsc includes esthical considerations and
disciplinary ruies relating to each of the Code’s cancns.

In July 1974, the Supreme Court further strengthened iis disciplinary system by
establishing the Disciplinary Board and the Office of the Disciplinary Counsel.

Office of the Disciplinary Counsel (ODC)

The Disciplinary Board's purpose is to consider and investigate any alleged grounds
for discipline or alleged incapacity of any attorney and to take action appropriate under the
Disciplinary Rules. Briefly stated, the Board focuses on the ethical conduct of attorneys.

The Suprems Court appoints the eightsen members of the Disciplinary Board of the
Hawaii Supreme Court from a list of nomineas submitted by the governing poard of the Hawaii
State Bar Association. The Disciplinary Board hires a Chief Disciplinary Counse! and staff to
carry cut its work. The Disciplinary Board also appoinis a number of three mamber hearing
commitiees to consider complaints and report their findings and recommendations to the full
Disciplinary Board. At least two of the three members of each hearing committes are
members of the Hawail Bar.
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Digcipling is imposad through:

(1) Private informal admonition by the Disgiplinary Counsel;

(2) Private reprimand by the Disciplinary Board with the consent of the respondent;

(3) Public reprimand by the Disciplinary Board with the consent of the respondent;

(4) Public censure by the Supreme Court; or

(5} Suspension for up to five years or disbarment by the Supreme Court.4

In addition, the Supreme Court may order restitution and the payment of costs,
exclusive of atiorney's fees. With the consent of a respondent, the payment of restitution and
costs may be included among the terms of a public or private reprimand issued by the

Discipiinary Board.

Examples of unethical conduct include:

. Neglect, such as failure to work on a case;

. Misappropriation of a client's money or property;
. Fraud;

. Conflict of interest; and

. Disclosure of confidential information.

According to the Office of the Disciplinary Counssi, "unethical conduct does not
include every instance of inadequate representation or poor performance by an attorney."d
The ODC points out that an attorney’s mistake or a bad judgment may not rise to the teve! of
unetmicai conduct subject to discipline but may be a basis for a legal malpractice action.
Mowever, there are instances where an attorney's action or inaction constitutes both unsthical
behavior anc legal malpractice.

During 1991, the number of new sthical compiainis rose by nsarly 50 percent, from
225 in 1990 to 330. In 1990 and 1991, 271 and 344 cases, respectively, were closed. At the
end of 19891, there were 196 pending complaints. The ODC reported that 14 formal
disciplinary proceedings were filed against attorneys in 1991 and the following sanctions were
imposed during that year:

. 3 Disbarments

93
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e 4 Suspsnsions

® 1 Public cansure by the Supreme Court

° 2 Public reprimands ty the Disciplinary Board
. 3 Private reprimands by the Disciplinary Board
° 25 Private Informal Admonitions by ODC

° 1 Restraint from practice by the Supreme Court

The Disciplinary Board and ODC are subsidized by the members of the Hawail State
Bar. In addition to the annual Bar Association dues discussed earlier in this chapter, the 1992
Disciplinary Board assessmant for each member of the Hawaii State Bar was 3100 for
attorneys with less than five years of practice and 3200 for alf other atterneys. During 1891,
the total budget for both the Discipiinary Board and ODC amounted to $757,370.8

For a fuller discussion of these issuaes, please refer to the article entitied "Ovarview of
the Hawali Attorney Discipline System”, by Disciplinary Counsei Geraid H. Kibe, published in
Volume XXl of the Hawaii Bar Journal, 1990 {(Appendix C), and the "1891 Annual Report of
the Hawaii Attorney Grievance System”, published by the Office of the Disciplinary Counsel
{Appendix D).

Hule 10: The Lawyers' Fund for Client Protection (LFCP)

The Hawaii Supreme Court adopted rule 10 establishing the Lawyers' Fund for Client
Protaction, which was originally known as the Clients’” Security Fund. This fund is designed
to compensate clients who are the victims of dishonesty, such as theft or simifar misconduct,
by their attorneys. Dishonest conduct means . .wrongful acts committed by an attorney in
the marner of defalcation or embezzlement of money; or the wrongful taking or conversion of
money, property or other things of value ™ These types of acts may constitute maipractice.
Mowever, the LFCP does not compensate for damages resulting from cther forms of legal
maipraclica.

The Lawyers' Fund for Client Protection is administersd by five trustess appointed by
the Hawail Supreme Court. Three trustees are lawyers while the remaining two are non-
lawyers. The LFCP is funded by pericdic assessmaeants of every active member of the Bar in
Hawail. Ceriain attornays, however, are exempt. For example, atiorneys who are employsd
by the State of Hawail or any of its political subdivisions and do nct engage in the private
practice of law are not required to pay into the fund.® The 1992 assassment was $25 for
attornays with lass than five vears experience and 350 for all other attorneys,
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The LFCP assumes a maximum liability of $80.000 per ciaimant and $150.,000 in
aggrecate claims per attornegy. During 1991, the LFCP received 30 formal claims, approved
10 and made awards otalling 394 654, Sixtaen other ciaims wera sither sefz%ed betwmen the
claimanis and the respective atiorneys or denied by the LFCP. At the end of 1881, thers were

4 pending claims and the LFCP nad reserves approximating $344.600.9

Available Legal Malpractice Insurance Coverage

As of August 1892, legal malpractice insurance coverage is available from three
insurance providers. CNA, National Union insurance Company and The Home insurance
Company are all nationally known insurance providers who ars also registersd with the Hawaii
insurance Commissioner. Coverage is also available to certain Hawaii faw firms through the
Attorneys' Liability Assurancs Sociely (ALAS)

Rates and coverages vary, Except in the case of ALAS, basic coverage generally
consists of several hundred thousand dollars of coverage with a2 small deductible that would
e paid by the aliorney. Rates are generally lower for atiormeys with &8ss experience and
average less than 32,000 per attorney in Hawaii. Attorneys with little experience generally
pay iower premiums because they ordinarily have handlsd fewsr cases than their more
experienced colleagues and the providers of legal maipractice coverage have traditionally
taken the position that a lower volume of cases is an indication of lower risk undar the "claims
made” basis of legal maipractice insurance. The "claims made” basis is explained later in
this chapter 10

With respect 1o ALAS, it provides coverage with much higher deductibles, starting at
$100,000 and ranging over $1 million.'? ALAS is a two-tier organization serving larger law
firms throughout the nation. The average size of an ALAS covered law firm was 130 attornsys
on Novembear 30, 1891, The parent, ALAS, LTD., is a Bermuda mutual insurance company
owned by its member law firms. its wholly-owned captive insurance subsidiary, ALAS, Inc., is
located in Chicago, Hlinois and is organized under the linois Capgtive Act. ALAS, Inc. issues
insurance policies and administers claims and loss prevention.  The parent company
remsuras 8 subsidiary for all risks in excass ¢of $100,00C and reinsures is risks in the
commercial markets,  Deductibles under an ALAS policy range from a ilow of 3100,000
upwards to $1 miliion or more. Limits of coverage range from $10 miltion per ¢laim and $20
mmillion in the aggregate annually to 850 million per claim and 3100 million in the aggregate
annually 2

All available legal malpractics insurancs operates on a "claims made basis”. This
means that the insured is covered for claims made during the period of contracted coverage.
it does not matter when the a (@ged ‘egal malpractice occurred unless a prior acts restriction
s impoesed. Malpractice which occurred ten or more years in the past would still te covered.
However, the claim must be wade féu; ing the pericd of coverage. Whan an alicrney ratires
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from practice, he or she may obiain insurance coverage for possible claims made during his
or her retirement years. This type of coverage is called "tail coverage” and is generally
available for 2.25 times the attorney's {ast annual insurance premium.

Attorneys With Legal Malpractice Coverage

As of December 31, 1991 approximately 1,940 members of the Hawaii Siate Bar had
some form of legal malpractice coverage, esiimated as foliows:

The Home Insurance Company 1,180
ALAS _ 400
National Union Insurance 250
CHNA 100
Total 1,9407%3

These estimates of attorneys with legal malpractice coverage are confirmed by a recent
HSBA survey. Based on the resuits of a 1991 HEBA survey. 64 percent or 1,948 of the HSBA
membars serving private clients were covered by professional lability insurance. '™ This
compares favorably to California where a survey conducted by the State Bar of California in
1987 concluded that about 30,000 of the state's 60,000 to 70,000 private practiticners--almost
half--carry no insurance.’

Attorneys Without Legal Maipractice Coverage
Of 3,047 attorneys covered by a 1991 HSBA survey, 1,093 attorneys indicated they did

not have professional lighility insurance. Rsasons given for not being covered were as
follows 16

Coverage not needed 629

Premium cost 259

Other 85

Chose 1o seif-insure 84

Cancelied but not renewed 23

Lack of availability 19

ENDNOTES

1. 1991 Hawail State Bar Association Annual Report, Hawail State Bar Association. (Honoiuwiur 19923, p. $-8.
2. Telephone interview with Mr. Tom Wong, Controller, Hawait State Bar Association, July 27, 1882
3 Rutes of the Supreme Cowrt of Hawall, RBule 2. Apell 16, 14684,
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1981 Hawaii State Bar Association Annual Report. p. 5-18.

Interview with Mr. Brad Otiver. Vice President. March and McLennan {(insurance brokers:, July 15, 1992

1991 Annual Report. Attorneys’ Liability Assurance Society (Bermuda) Lid. (Bermuda, 19923, p. 11.

ibid.. pp. 9-11.
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Debra Moss. "Going Bare: Practicing Without Malpractice Insurance ™ ABA Journgl December 1987,
pp. 82-86.
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Chapter 3

EXTENT OF LEGAL MALPRACTICE

Extent of Legal Maipractice
Nationally

Information on certain national casss is available from ALAS, which serves the larger law
firms throughout the country.  Typical deductibles under ALAS golicies rangs from $100.000
upwards to 31 million or more. According to ALAS, the 13 largest legal malpractice casas in the
history of the American legal profession were settled or tried before juries during the six years
ending April 1982, The 11 cases setlied involved amounts egqual {0 or greater than $20 miilion
each. The two cases tried befors iuries resulted in awards of $35 millicn and $18 million.

Ciaims against ali of ALAS' insureds have increased in each of the last five years from
324 claims in 1887 to 501 claims in 1991, Since 1881 and through November 30, 1991, ALAS
axperienced 2,742 claims averaging $175,000 in losses per claim. These claims involved a
varisty of matters. Tne arsas of the law experiencing the highest frequency of claims during that
time were litigation (34 percent} and corporate law (31 percent). The next greatest frequency of
cases involved real estate law (7 percent).?

ALAS covers very large law firms and so does not have information that is relevant to all
law practices in Hawai. Oregon, on the other hand, due to s size, among cother things, would
have a maore comparabie experience. As discussed in Chapter 4, according to Mr. Kirk Hall,
Chief Executive Officer of the Oregon Plan, the great majoerity of iegal malpractice claims in
Oregon amount to $10.00C or less.

Hawaii

information regarding the specific types of legal malpractice ciaims in Hawaii is
unavailable. This Is because moest malpractice claims are seftled, and the terms of thoss
settlements are confidential.3 While legal malpractice coverage providers have access to this
information they likewise are unable (o disciose . As regards legal maipractice casas which
have gone to trial and whers judgment has been entsrad by the courts, thess cases reprasent
too small a portion of all cases to provide meaningful Information about all Tegal maipractics

claims,

Over the years, a few casss of attorney misconduct and legal malpractice have been
reporied by the media. One lawyer, singe disbarred, was responsibie for numergus claims by
several clienis in 1988, These ciaims exhaustad the moneys available in the Lawyers’ Fund for
Client Protection at that time ®  Another lawyer, who was placed on inactive status for being
“incapascitated by reason of mantal iiness or infirmity”, was accused of embearzziing $765,000 by
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two of his clients.® Another lawyer was disbarred in 1983 after stealing from his clients and his
law firm.®

These few sensalicnal cases do not provide an accurate indication of the exient of legal
maipractice. However, the extent of the problem can e inferred from data available in the
Hawaii insurance rate filings of The Home Insurance Company (The Home). See an analysis of
Certain Less Data of The Home Insurance Company at Appendix E 1o this study. Thers were
258 claims made against atterneys covered under The Home's basic limits (minimum coverage)
during the five years ending Descemper 31, 1980 During that time The Home was the major
provider of legal malpractice insurance covarags. As of December 31, 1981, for instance, The
Home Insurance Company covered approximately 80 percent of the astimated 1,840 atiorneys
covered by legal malpractice providers and about 40 percent of all attorneys licensed to practice
in the State of Hawali. See Chapter Z of this report for further discussion on the number of
attorneys licensed to practice in the State of Hawaii. At the end of 1991, The Home Insurancs
Company insured 1,190 attorneys in Hawaii.” Thus, assuming The Home coversd about 1,200
attorneys in each of the five years ending December 31, 1890, there was one claim per year for
every 23 allorneys coversd by The Home Insurance Company during that five-year pericd.
However, this is not a statistically pure representation of the situation in Hawail. For instance, it
is possitle that the attorneys not covered by The Home Insurance Company recaived a great
many more, much 1ess, or even no claims during the same pericd. It is alsgc possible that
attorneys covered by The Home insurance Comgany settled malpractice claims without involving
the insurer. At pest, these figures provide an indication of the extent of the problem.

Clients of attorneys without legai malpractice insurance coverage and whose alleged
misconduct does not quality for redress by the LFCP either must settle their claim or file a
lawsuit. The 1991 HSBA survey is helpful in determining whether wronged clients are able to
seek justice in the courts. When asked how many times during the last five years they nad
reprasented a plaintiff in a legal malpractice case, attorneys responded as follows:8

None 2,691
1t 3 times 157
4 or more times 28

In regard to the reasons malpractice casas were rejectad. attorneys rasponded as
follows:?

11
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1.3 4 plus
MNone Times Times
Atiorney uninsured & lacks sufficient
assets 283 84 8
Amourt of claimed damages (oo
small 245 &9 34
Confiict of interest 221 g2 7
Don't handle malpraciice cases 171 294 39
Too busy 241 38 30
Other 230 57 23

Based on these data it is clear that several hundred, and perhaps more, legal
malpractice cases have been accepted by attorneys during the last five years., Howsver it
would also appear that at least some maipractice cases have not been accepted because of
the perceived inability of a defendant attorney to pay damages.

Legal Maipractice Damages Suffered By Clienis

Specific information about all aileged legal maipractice damages in the State of Hawail
is not available. However, a review of rate filings at the Hawail Insurance Commissicner's
office was helpful.  In a letter accompanying a rate request to the Hawail Insurance
Commissioner, the Home Insurance Company, which insured more atiorneys in Hawail than
any other insurer on December 37, 1991, reported loss information for basic limits policies
during each of the five calendar years 1986 through 1890.70 See Appendix E for an analysis
of these data. Based on this information, the average annua! loss per claim varied widely
from year to year and ranged from a low of about $5,600 in 1989 to a high of about 320,600 in
1888. Losses averaged only 312,200 for the five year period ending Decemiber 31, 1990.

The approximate average annual ioss per claim incurred by The Home Insurance
Company for basic limits policies was:

1986 $15,160
1987 9,300
1588 20,600
1283 5,600
1990 8,700

While this information does not relate 1o all attorneys practicing in the State of Hawali, if does
reflect the activity of a farge segment of the altorney population.

12
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Based on this information, money damages suffered by the victims of legal
maipractice in Hawall appear (0 be moderate or very low compared 1o the national experience
of ALAS covered attorneys. Howsver, it is possible that extremeiy high legal malpractice
claims may have been made and settied as part of confidential legal settlemenis in Hawali,

Extent of Misconduct Compensable by the Lawyers’ Fund for Client Protection

During 19391 the Lawyers' Fund for Client Protaction apgroved and awarded fen ¢laims
averaging about $9,500 each. There were no claims in excess of the Himits under the
Lawyers' Fund for Client Protection rules: $50,000 per ciaimant and $150,000 in the
aggregate claims per attorney.'! The average claim of about $9,500 is very close t0 the
average malpractice loss experienced by The Home Insurance Company in the analysis
above. One claim had to do with theft of client funds. The other sixteen claims closed during
1991 were either settled between the claimants and their attorneys or denied by the LFCP.

It would appear that the current mix of coverage providers meets the needs of the
majority of those making legal malpractice claims. There is a likelihood, however, that some
clients will be economically harmed by attornays without either assets or legal malpractice
coverage.

ENDNOTES

—
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2. Ibid. . pp. 1537

3. interview with Mr. Larry Gibert, President, Hawaii State Bar Association, June 30, 1992, and interview
with Mr. Brad Oliver, Vice President. Marsh and MclLennan (insurance brokers), July 15, 1992
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Chapter 4

REQUIREMENTS OF OTHER STATES

Requirements of Other States

Aitorneys’ professionat liability insurance is a fopic drawing considerable intsrest in
recent years, not oniy in Hawail and the Uniied Siates, but also in other parts of the world,
While it is not appropriate 1o direCtly compare the American iegal sysiem to those of other
countries, it is interesting to note that some countrigs, including Australia and Canada, require
some form of legal maipractice coverags.

Many other states have considered reguiring legal malpractice coverags, including:
Arizona, California, Colorado, Connecticut, Delawarse, Nebraska, Cregon, Washington, and
Wisconsin.! However, only one state, Oregon, has done so to date.

Othar states considering the issue face the same concerns discussed in Chapter 5 of this
study: (1} there is iittle demonstrated need for mandatory legal malpractice coverage, (2)
mandatory legal maipractice coverage would force some lawyers to acguire coverage they do not
need and/or do not want; (3) mandatory coverage would lead to an increase in the number of
frivolous claims, thereby increasing the real economic cost to the community, (4) the
adminisiration of a mandatory legal malpractice coverage program would add (o the real
economic cost to the community, (5) a mandatory program would place the authority over who
practices law into inappropriate hands; and (8) aimost universal support for a mandatory program
among the mambers of a state's bar would be required.

In 1969, the Nebraska Supreme Court incorporated in its rules a requirement that every
professional corporation carry minimum amounts of professional lability insurance so there
would be adequate funds to compensate a client who had been damaged. This rule appiied only
to lawyers operating as professional corporations. Because of subseguent problems in securing
legal malpractice insurance, the Nebraska Supreme Court amended its rules to abolish the
requirement. The current Court rule requires sharehclders in a professional corporation to agree
to be individually responsible for any judgments returned against their feliow sharehoiders. This
was prompted by a state statute providing that "...any officer, shareholder, agent or empioyes of
a [professional] corporation.. shall be liable up to the full value of its property for any negligent or
wrongful acts or misconduct.. "2

To date, compelling reascens o establish a long term mandatory legal malpractics coverage
program have arisen in only one jurisdiction in the United States--Oregon. Chief among those
reasons was an economic one.  During the mid-1970s, lawyers in Oregon experienced an
insurance "crunch”, a time periocd when insurance was generally very high-priced or unavailable.
Lawyers in Oregon suddenly found that legal malpractice insurance coverage often was not

14



REQUIREMENTS OF OTHER STATES

availabie o fawyers who wanted it. The cost of premiums was too high or insurers simply were
not offering coverage.”

in 1977 the Oregon State Bar created the Oregon Professional Liability Fund (hereinafter
"Fund” or "The Oregon Plan”). The Fund began operations as the mandaicry provider of
primary malpractice coverage to Oregon lawyers on July 1, 1978.4 Appendix F, entitled
"Minimum Financial Responsibility for Lawyers™ provides a more complele desaription of the
Oregon plan.

Currently, the Cregon Plan provides coverage of $300,000 per ciaim and $300,000 in the
aggregate per year, inciuding defense costs, to all attorneys engaged in the private practice of
law in Oregon. There is nc deductible. Each member of the Bar in private practice was
assessed $1.800 for this coverage in 19925 This approximates the estimated annual cost for
fawyers in Hawail, who, however, often must carry a deductible of several thousand doltars or
more.

About 89 percent, or 5400, of the approximately 7,800 members of the Qregon Bar are in
private practice in Oregon and participale in the Fund.  Atftorneys who are exempt include
corporate counse!, law professors and government lawyers, amaong others.® It is estimated that
no more than 80 percent of Hawali's active, licernsaed lawyers served the public privately as of
Decemper 31, 1991, The number is probably far fewer, since the statistics inciude Hawali's
corporate counset and law professors.

The Fund provides coverage on a "claims made” basis rather than on an "occurrence”
basis. This means that the coverage in a given year covers any claims made during that year.
"Tail" coverage. which extends coverage into the future after an attorney retires from the
practice of law is provided at no cost.” In 1991, the Oregon Fund began cffering excess
coverage to its Bar members.8 Excess coverage, which provides coverage in amounts that
excead the maximum available from the Fund, is carried by many of Oregon’s lawyers in private
practice.

Legal malpractice claims are addressed by an in-house staff of experienced attorneys.
Cases in actual litigation are assigned to sslected cutside counsel. According to Mr. Kirk Hall,
Chief Executive Officer of the Oragon Plan, the great majority of legal malpractice claims in
Orsgon amount to $10,000 or less ¥

in addition to legal malpractice coveragse, the Oregon Plan also has implementad a loss
prevention program. Such activities include: (1) education; {2} law office systems’ consulting,
(3) alcohol and chemical dependant counseling and intervention; and (4) stress, burnout and
caresr-change counseling and intervention. 10
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Applicability to Hawaii

The Oragen Plan s atfractive (¢ both lawyers and the public. However, in addition 1o the
problems and concerns discussed earlier in this chapter, there are other impediments 16 the
successful establishment of a similar program in Hawail

The Oregon Plan was esiablished only because legal malpractice insurance generally
was very hard to secure at the time of its establishment. No such compelling reason currently
exists for lawyers in Hawail, Instead, legal malpractice coverage is offered by three registerad
insurance companies, as well as other providers, in Hawai. Thus, the great majority of lawyers
who desire coverage are currently abis to securs it at reasonable prices.

Further, the costs of administering such a program are daunting. Since the Oregon Plan
is a new concept in legal malpractice insurance coverage, the managerial expertise necessary {0
successiully and economically operate such a program is in short supply in Hawaii. Since
Hawaii's popuiation of lawyers providing private representation is barely moere than half that in
Oregon, the administrative costs per attorney in Hawaii would be almost double that of each
attorney in Oregon. This weuld maka the program more costly and, presumably, less attractive
to attorneys in Hawaii,

ENDNOTES
1. Telephone interview with Ms. Alice Huey. Bar Services Duwision. American Bar Asscciation. June 22,
1992
2 Nebraska Statutes. Section 21-2210.
3. Kirk R. Hall, Chief Executive Officer, Oragon State Bar Professional Liability Fund, "Description of the

Oregon State Bar Professiona! Liahilty Fund and Discussion of Alternatives for State Bar nsurance
Funds™ (Mimeagraphed}, May 23. 1981, p. 1.
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€. lbid.. p 4.
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CHAPTER 5

ANALYSIS OF ALTERNATE APPROACHES

Alternate Approaches

Introduction

This chapter covers attorneys’ consideration of mandatory iegal malpractice coverage
and presents four general alternatives. Hawaii may maintain the status guo, require legal
malpractice insurance coverage, require proof of financial ability to pay damages, or opt not to
require legal malpractice insurance while working 1o improve public awareness of the issue.

The views of certain parties at interest are located at Appendix H. Those parties inciude
the Chair of the Hawaii State Bar Association’s Committee on Professional Liability Insurance,
the Chief Discipiinary Counsai, a representative of an insurance brokerage firm, the Chair of the
Lawyer's Fund for Client Protection, and the Deputy Commissioner of the Insurance Division of
the Department of Commerce and Consumer Affairs. The parties responded o the foilowing
questions presented in the letter located at Appendix G:

DO YOU PERCEIVE THAT NON-MANDATORY LEGAL MALPRACTICE INSURANCE
ACTUALLY PRESENTS A PROBLEM FOR THE PUBLIC IN THE STATE OF HAWAL?

IF YOU PERCEIVE THAT NON-MANDATORY LEGAL MALPRACTICE INSURANCE
DOES PRESENT A PROBLEM FOR THE PUBLIC IN THE STATE OF HAWAII, WHAT
SOLUTION(S) DO YOU FAVOR?

Of the five respondents, four were unaware of any problems with non-mandatory legal
malpractice in the State of Hawaii. The fifth respondent, the Chief Disciplinary Counsel,
expressed his personal preference for some form of legal malpractice coverage.

Attorneys’ Consideration of Mandatory Legal Malpractice Coverage

A joint committee of the Hawaii Disciplinary Board and the Hawaji State Bar
Association is considering whether legal malpractice insurance coverage should be
mandatory for ail lawyers representing clients. In its March 1892 report, the joint commitiee
unanimously recommended that "the American Bar Association and the Hawaii State Bar
Asscciation should continue studies to determine whether a model program and mode! rule
should be created to: (a) make appropriate levels of malpractice insurance available at a
reasonable price; and (b) make coverage mandatory for all lawyers who have clients "1
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Mr. Larry Gilbert, the current President of the Hawail State Bar Asscciation, Mr. Brad
Oliver of Marsh and MclLennan, insurance brokers, and others have studiad this area in depth
at various times in recent years. Their work indicaies that mandatory iegal malpractice
insurance is a compiax issue.

The compilexity arises as a result of two contlicting concerns. As business peopls,
attorneys are appropriately interested in the economic aspects, that i3, the availability of
adequate professional lability covarage at reasonabie rates of cost. On the other hand, as
oroviders of professional services o the public, lawyers arg concermned about thew
responsibiiities to the pubiic.

From the economic parspective, attorneys have varying degrees of interast in carrying
any legal malpractice coverage at all. For example, an attorney in the early years of practics
who has not yet accumulated a large population of client cases may feel there is an
acceplably small risk of a legal malpractice claim. A young attorney may also ba influenced
by a perceived high premium cost when still in the eariy years of building a practice. Some
attorneys may fesl thair area of practice is relatively rigk free, perhaps because of gither the
sophistication of their clients or the straightforward nature of their legal work,  Legal
malpractice coverage in this situation might be considared an unnecessary sxpense. Other
attorneys belong to, or are employed by, partnerships which are de facto risk poois for claimg
at or below the ievel of basic coverage ordinarily availatle from iegal maipractice insurers.
Such attorneys may also feei that basic coverage is an unnecessary expense but that higher
limits are more appropriate for their size practice.

While discussing the de facto risk pooi nature of legal partnerships, i is worthwhile to
note that a parinership, under which ail partners are responsible for the acts of each partner,
increases the probability that a member of the public could collect a legal malpractice
judgment from the comuoined assets of the pariners.

Experts in this area generally agree that mandatory legal malpractice coverage would
require broad support among the members of the Bar Association.? Further complicating the
issue of mandatory legal malpractice coveragse is the difficulty of designing a fair and
equitable rule. Attorneys who would not otherwise carry legal malpractice covsrage might feel
as though they were subsidizing those attorneys who fell they needed iegal maipractics
coverage. This is because, under a mandatory program, overhead expense would be spread
over all attorneys rather than over the smaller number who would chooss o garry legal
malpractice coverage. Covarage, theorstically, without considering the ingrease in pramiums
that might be necessary to cover perceived "high risks”, would be iess expensive for all
attorneys but wouid be forced on those atlorneys who weuéd not ctharwise be insured.

Requiring universal legal malpracti {:e insurance coverage might aisc have a negative

impact on the pro bono {(voluntesr pubtic intergst) work done by attorneys who would not
otherwise be requirad to obtain coverage. %.gwyu.s who are empicyed in government or as in-
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house counsel might be disinclingd fo pay several thousand dollars for the right to donate
their legal assistance 1o the public.

Another pnilosophical issug involves the authority over who can practice law in Hawaii,
Tne Hawaii Supreme Court is currently the sole authority deciding who practices law in the
State of Hawaii. However, in the event malpractice insurance coverage is required, the
coverage providers, through their right to deny malpractice to high risk applicants, would
indirectly determine who could and could not practice law. The creation of a nigh risk poal for
attorney maipractice, simiar to that for high risk motorists under the State of Hawalil's no-fault
automobile insurance program, would not solve this problem. A high risk pool would almaost
certainly resuit in malpractice insurance premiums of a magnitude which would effectivaly
"disbar” the attorneys deemed t0 be "high risk”. in the end, the coverage providers would
ultimately decide who practices law in Hawail.

Further, Richard Turbin, Crair of the HSBA's Committee on Professional Liability
Insurance believes "many of those companies [those providing malpractice insurance] would
leave the Hawaii market rathar than be required to insure high risk lawyers” .3

Also, it must be acknowledged that competitive pressuras, investmant results or other
matters may cause nsurers (o raise premiums or pull out of the legal malpractice insurance
market altogether. As a resuit, a lawysr who was insurabie one year may become uninsurable
in the following year, despite there being no change in that lawyer's practice or claims history.

Status Quo

Under the status quo, reliance is placed solely on the commercial markats to provide
legal malpractice coverage to those who desire coverage. Competition among the current
coverage providers keeps costs down and coverage reasonably avallable. Markst forces also
provide coverage to attorneys in response to their needs. Large law firms can seif-insure at
the lower ievels of risk while obtaining excess insurance to cover their larger risks. Sole
practitioners can obtain insurance at basic levels, with or withcut a deductible.  Lawysrs
serving sophisticated clients with standardized, routine services may decide to go without
legal maipractice coverage. Of course, it is still possible that some lawyers will not purchase
adequale insurance coverage.

The current situation requires no administration cther than that already required by the
insurance Division of the Department of Commerce and Consumer Affairs and state insurance
laws. The coverage providers and the attornsys who contract for coverage negotiate directly
and maintain their cwn reccrds.
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Require Universai Legal Malpractice Insurance Coverage

Assuming there is a need for mandatory maipractice insurance coverage, Hawali
would have to establish or designate a reliable vehicle or vehicies for providing universal
coverage to all attorneys in Hawail at economical rates. Thers are different approaches o
this goal.

Establishing a professional liability fund such as the Oregon Bar's Professional
Liabitity Plan would provide gocd quality, raadily availabie coverage to all lawyers licensed by
the State of Hawail. However, because the cost of such a plan in Hawail wouid have {0 be
spread over about half as many attorneys as there are in the Oragen Plan, the cost of such a
pian wouid likely greatly exceed the current annual charge of $1,800 per participating Oregon
attorney. Thus, a simiiar plan in Hawail would Iikaly represent a more expensive prospect for
Hawaii attornays who currently pay about $2,000 per attorney per year. Also, the managsrial
expertise needed to establish and administer such an ambitious program is in very short
supply in Hawaii. The next such plan to come into being would be only the second such pian
in the United States.

Another similar approach requires all lawyers in private practice to obtain the basic
levels of insurance available. Questions raised earlier are pertinent here. Particular attention
should be paid to the de facto power 1o disbar attorneys that this option would provide o legal
malpractice coverage providers. In effect, coverage providers would determine who practices
law in the State of Hawail by either {1} denying coverags 0 attornays deemed o be "high
risks” in the sole judgement of the coverage provider, or (2} placing such attorneys in "high
risk" pocls and possibiy exacting premiums 30 high as to make legal malpractice coverags
unavailabie.

Require Legal Malpractice insurance Coverage for Attorneys Who
Have Committed Maipractice

An alternative 1o requiring all atiorneys to obtain legal malpractice coverage 18
requiring only those attorneys who have commitied legal malpractice (o cbtain a minimum
amount, say $1 million, of legal maipractice coverage. In this scenaric, a criminal verdict of
guilty (e.g., of theft from a client) or a civil judgment involving damages of $10,000 or more
might be recognized as a determination that an aitorney had commitied legal malpractice.
The attorney would be required to obtain the mandated amount of coverage before being
allowed 10 renew the license to practice. The Office of the Disciplinary Counse!l would be a
natural administrator of such a provision,

This approach likely would not result in large additional costs. However, it places the

coverage providers in the same uncomfortatle position discussad in the previcus section
regarding a universally mandatory program. The coverage providers would, in effect,
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determing who practices law in the State of Hawaii. This is semething the coverage providers
wish to avoid.4

Regquire Proof of Financial Ability to Pay Damages

Yet another aiternative is to require proof of financial ability to pay damages or proof of
current iegal malpractice coverage. This could be accomplished through a variety of
meathods. One reliable approach would inveive posting a bond from a bonding company. For
instance, it is common in the construction industry for contractors to post a bond for each
specific construction project. Large automobile self-insurers in the State of Hawail post bonds
or certificates of deposit with the Hawaii Insurance Commissioner as proof of their ability to
pay claims. In this instance, a lawyer would post a bond which would stand ready to pay any
damages arising out of legal malpractice claims, Certain liquid assets could be posted in lieu
of a bond. Alternative liquid assets might inciude certificates of deposit, investment grade
bonds, and certain classes of publicly traded common stocks.

Should proof of financial responsibility be required for ail licensed attorneys practicing
in Hawaii, additional administration would certainly be reguired. The type and compiexity of
choices would depend on the specific situations.

Employing the honor system is one available choice. Under this, attorneys would be
required by law to maintain some level of legal malpractice coverage or groof of financial
ability to pay damages. No registration or filing with any authority would be required. It would
be a very economical approach, both in terms of time and expense. However, a program
without any administration might be perceived as mere public relations by some members of
the public. Also, in the event an attorney violated this law, there may be no other "safety net”
for the injured client.

Existing entities may be able to provide administrative assistance. Either proof of
malpractice coverage from an approved provider or proof of ability to pay damages, such as
an insurance company’s bond, a certificate of deposit or g liguid, investment-grade security,
would be deposited with the Insurance Commissicner by each attorney wishing to practice.
Annual licensing {i.e., the annual payment of dues and fees required to maintain licensure) of
an attorney would then reguire written acknowledgment by the insurance Commissioner.

Improve Public Awareness of the Issue

Establishing an ongoing public awareness program, while not reguiring iawyers to
obtain legal malpractice coverage, may be a viable alternative. Under this approach,
attorneys would not be required to disclose whether they carry legal malpractice coverags.
The Hawail State Bar Asscciation would increase its efforts 1o enhance the public’s
awareness and knowledge of legal malpractice issues. In addition, the HSBA would assist the
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pubiic with information voluntarily suppiied by attorneys about whether they carry legal
malpractice insurance. This would allow atiorneys to ¢choose the level and guality of thelr
fegal malpractice coverage while allowing the public to carefully choose atiornsys in an
informed manner. One negative factor is that such a program might enccurage Spurnious
[awsuits and result in unnecsssary Costs.

Instituting such a program would not constitute de facto mandatory legal malpractice
because attorneys would not be required to carry such coverage or to disclose whether such
coverage exists.

Providing reiiable information to the public would be critical in accomplishing this
obiective. First the public must understand legal maipractice in general. Among other things,
it would be prudent 1o explain that under the "claims made” nature of legal malpractice
coverage, an attorney’'s insurance policy probably would not cover ciaims made beyond the
terms of the insurance policy. Ciaims made in the future would ordinarily be covered by
future insurance arrangsments, which may not yet be coniracted. Then the interested public
must be able to inquire as to whether an attorney carries legal malpractice coverage.

Such a public awareness program could be administered through existing programs.
"Law line", a free telephone Information sarvice funded by the state Judiciary and the HSBA,
could provide a taped message and supporting brochures about tegal malpractice issues o
the public. In addition, the Hawaii State Bar Association’'s office could maintain information
voiunteered by attorneys about whether they carry legal maipractice coverage and respond o
telephonic or written inguiries. The Bar has aiready acted to begin this process by regquiring
atiorneys listed in its Lawyer Refarral Service to carry legal malpractice coverage of at least
$100,000 baginning in July 19935

Such a program wculd be equally desirable if coupled with a loss pravention
educational program for attorneys. This would entail training and support {0 attorneys and
their staffs by the HSBA. Training could address matters such as administration of a iaw
office to minimize the risk of legal malpractice through missed deadlines, lost assets or lost
records. It could also inciude the value of clearly communicating the scope of services and
the reasonable expectations of sach assignment to each client.
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Chapter 6

FINDINGS AND RECOMMENDATIONS

Findings

The purpose of this study is twofeld. House Resolution Ne. 294, H.D. 1 {1982}, requested
a study on the feasibility of requiring all licensed attorneys in the State of Hawal engaged in
private practice to carry legal malpractice insurance. House Standing Committee Report No.
1445.92, concerning this measure, reguested the study also address whether non-mandaiory
legal maipractice insurance coverage for attorneys practicing in the State of Hawaii actually
presents a problem.

Based on the information gathered and analyzed in this study, non-mandatory legal
malpractice insurance coverage does not pose a great problem in Hawaii. The numbers and
dgollar amounts of the typical legal malpractice claims in Hawail reviewed in the course of this
study were small to moderate in nature compared to the national experience of ALAS covered
attorneys and the experience of the Oregon Plan. The Office of the Disciplinary Counsel
conducts its disciplinary and educational responsibilities in an active and diligent manner. The
QODC's efforts both increase the understanding and enhance the awareness of attorneys to their
responsibilities to the public. The Lawyers' Fund for Client Protection is responsive to the
public.

The current arrangement could be improved. However, based on the work done in this
study, non-mandatory legal malpractice coverage generally does not present a significant
problem to the public in Hawaii at this time.

Further, this study reveals that reguiring universal legal malpractice coverage woulc be
considered "unfair" and would be resisted by many lawyers in Hawaii. A 1991 survey conducted
by the Hawali State Bar Association indicates 629 attorneys felt such coverage was not needed,
259 others felt the premium cost was a problem and 84 chose to seif insure. Over 100 other
attorneys had other reasons for not carrying legal malpractice coverage. As discussed in
Chapter 5, among other things, experts in this field believe broad support among the members of
a Bar Association is a necessary ingredient in the success of a universal legal malpractice
requirement.

ttorneys differ in thelr needs for legal maipractice coverage because of diftering practice
arsas, differences in the ways they conduct their practices and the sizes of their partnerships,
professional corporations or associations.  There is currently no compelling reason strong
enough to overcome the differences cited above.

In addition, even if the resistance among some attorneys were overcome, the costs of

establishing and administering any of the options addressed in this study would likely be higher
than those involved in the current situation.
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Recommendations

The current situation in Hawaii does not warrant mandatory legal malpractice insurance
for all attorneys in private practice. While the "safety net” beneath Hawai's public could be
strengthened by such a requirement, the costs inveived may not justify the improvements.

The public might be greatly aided by the implementation of a low-cost, legal malpractice
public awareness pregram of the type discussed in Chapter 5, handled by the Hawaii State Bar
Association. A taped message on "Law Ling” and accompanying brochures could educats the
public on the issues. The office of the Hawaii State Bar Association's could also maintain
information voluntarily supplied by attorneys about whether those attorneys carry legal
malpractice insurance. This information couid be provided to the public upon request.

In addition, a legal malpractice loss prevention program administered by the HSBA couid
help to reduce the incidence of malpractice in Hawaii,
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294 MDA
HOUSE OF REPRESENTATIVES H . R ; N O : |

HOUSE RESOLUTION

REJUESTING A STUDY ON THE FEASIBILITY COF REQUIRING ALL ATTORNEYS
IN THE STATE CF HAWAII THAT ARE ENGAGED IN PRIVATE PRACTICE
TO CARRY LEGAL MALPRACTICE INSURANCE.

WHEREAS, in Hawall, lawyers are not reguired to carry legal
malpractice insurance even though their negligence can cause
great harm and loss to clients; and

WHEREAS, mcreover, a lawyer’s negligence can jecpardize the
faith and trust the public should have in their attorney and the
legal profession; and

WHEREAS, although most of the larger law firms have legal
malipractice insurance, it is very expensive and difficult for the
smalier law firms to get this type of insurance coverage; and

WHEREAS, currently, approximately B4 percent of Hawaii's
attorneys in private practice have legal malpractice insurance;
and

WHEREAS, however, even if clients are successful in suing
for legal malpractice, they may not fully recover because 16
percent cof Hawaii’s attorneys who actually engage in the practice
of law do nct have legal malpractice insurance; and

WHEREAS, while the Disciplinary Counsel investigates
complaints of unethical conduct by lawyers and does not normally
investigate fee disputes or allegations of legal malpractice, it
does not have the power to enforce any payments or have a fund to
make compensatory payments; and

WHEREAS, 1if all other avenues of recovery are exhausted
clients or claimants can apply for compensation with the Clients’
Security Fund; and

WHEREAS, administered by the Hawaii State Supreme Court, the
Clients’ Security Fund, is limited to clients who have lost money
or sther property through dishonesty and not because of
negiigence or malpractice; now, therefore,

BE IT RESCLVED by the House of Representatives of the

Sixteenth Legislature of the State of Hawail, Regular Session of
1552, that the Legislative Reference Bureau is reguested to study

HR294 HDI
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the feasibility cf requiring that all active members of the
Hawaii State Bar whe are engaged in the private practice of law
and whose principal offices are in the State of Hawaii to carry
legal malpractice insurance; and

EE IT FURTHER RESOLVED that the Legislative Reference Bureau
submit a report with findings and recommendations with proposed
legislation, if appropriate, to the Legislature at least twenty
days before the convening of the 1993 Regular Session; and

BE IT FURTHER RESOLVED that a certified copy of this
Concurrent Resoluticon be transmitted to the Legislative Reference

Bureaw, the Administrative Director cof the Courts, the Hawaii
State Bar Association, and the Office of Disciplinary Counsel.

BRZ294 EDL
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STAND. com. mEp. no. \MMS 92

Honolulu, Hawaiti

. , 1982
Ao\ \S
RE: H.R. No. 294

H.D. 1

HEonorable Daniel J. Kihano
Speaker, House of Representatives
Sixteenth State Legislature
Regular Session of 19892

State of Hawail

Sir:

Your Committee on Judiciary, to which was referred H.R. NoO.
294 entitled:

"HOUSE RESOLUTION REQUESTING A STUDY ON THE FEASIEBILITY OF
REQUIRING ALL ATTORNEYS IN THE STATE OF HAWAII THAT ARE
ENGAGED IN PRIVATE PRACTICE TOC CARRY LEGAL MALPRACTICE
INSURANCE.,"

begs leave to report as follows:

The purpose of this resolution is to reguest the Legislative
Reference Bureau to study the feasibility of reguiring that all
active members of the Hawaii State Bar who are engaged in the
private practice of law and whose principal offices are in the
State of Hawaii to carry legal malpractice insurance.

Your Committee received testimony in support of this
resclution from the Hawaii Academy of Plaintiffs’ Attorneys and a
private individual.

The resolution proposes that the Legislative Reference Bureau
conduct a study to look into the feasibility of requiring that
all private attorneys whe practice within the State of Hawaii
carry legal malpractice insurance. Attorneys have a fiduciary
duty to their clients, however, there has been incidents when an
attorney has breached that fiduciary duty to the client or by
acts or ocmissions caused financial hardship to their client.
Subsequently, the attorney is charged and found guilty of legal
malpractice, hcowever, because the attorney declares bankruptcy or
is not covered by legal malpractice insurance the client is left

HSCR JUD HRZ94 HDI
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with no means of recovering damages. Conseguently, the innccent
client often experiences great financial, emotional and possible
physical damages.

Your Committee has amended this resclutien to reguest that
the Legislative Reference Bureau conduct this study in
consultation with the Hawaii Bar Association. The Legislative
Reference Bureau is also reguested to do an assessment to
discover if there is an actual problem with non-mandatory legal
malpractice insurance for attorneys practicing in the State cof
BEawaii and to include data on the number of non-insured attorneys
and specialties within the legal profession where mandatory legal
malpractice is warranted.

Your Committee on Judiciary concurs with the intent and
purpese of H.R. No. 294, as amended herein, and reccmmends that
it be referred to the Committee on Legislative Management in the
form attached hereto as H.R. No. 294

Yy submitted,

WETHE WECALY . Chait

Kodsed

ANNELLE AMARAL, Vice Chair

DENNIS A. ARAKAKI, Member D KE BEAINUM, Mem%ad”
Pgﬁ& M. CHO~A Member DAVID M. HAGINO, Member
KENNETH T. HIRAKI, Member MAZIE HIRONO, Hember
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vOL. XX NG 2 HAWAL ATTORNEY DISCIPLINE SYSTEM 83

OVERVIEW OF THE HAWAII ATTORNEY
DISCIPLINE SYSTEM

Geraln H. Kipg*

On July 1, 1990, the Hawaii attorney discipline system began its sixteenth year of opera-
tion. It was on July 1, 1974 that the Supreme Court of Hawaji impiemented a full-time discipli-
nary system {under the supervision of the Disciplinary Board) to handie complaints of unethical
conduct against Hawaii attorneys.}

The past 15 years has been a period of tremendous growth and change throughout the legal
profession. In Hawaii alone, the size of the bar increased by about 340% from 1574 to 19892
The growth in bar membership has, among other factors, presented a unique challenge to the
professional responsibility system. Although the ethics system has not expanded in size at the
same rate as the bar, necessary adjustments have been made under the leadership of the Supreme
Court and Disciplinary Board to enable the system to remain an effective factor in ensuring bar
accountability.

During the past several years, greater awareness and sensitivity have developed among bar
members toward ethical precepts and the need to strive for higher standards of conduct. This
heightened concern and awareness has most recently spawned further significant developments
for the enhancement of professionalism among bar members in Hawalii, such as the unification of
the bar® and the implementation of a judges” and lawyers’ assistance program.*

Despite the relatively long existence of the full-time discipline organization and increased
attention devoted to professionalism, many bar members remain largely unfamiliar with the
structure and functions of the discipline system. This is true even though all attorneys on active
status pay an annual mandatory registration fee which finances the operations of the disciplinary
system.®

Of course, many lawyers regard attorney discipline with some measure of self-concern or
fear, even though ethical issues are increasingly at the forefront of modern practice. Attorneys
belang, however, to the only profession which is not regulated through the executive branch of
government, Since our professional responsibility system is based on the principle of selferegula-
tion, bar members should take time to obtain an understanding of the features of that organiza-
tion. Familiarity with the framework and operations of the discipline system will help to reassure
that the procedures and policies established by the Supreme Court and Disciplinary Board ensure
fair and thorsugh adjudication of complaints against attorneys.

This article will provide a general overview of the Hawali lawyer ethics system (including a

* Chief Disciplinary Counsel, 1983-present; Assistant Disciplinary Counsel, 1974-81. The author wishes 1o thank
Chariene M. Norris end Cerole R Richelieu {for their editorial commenis), Eric Van Deusen and Shaunz Candia
{for drafiing case summaries), and Debra Tamanaha (for siatistical compilations),

¥ Prior to 1974, two volunteer ethics committess (known as the Lega! Ethics Committee of the Hawaii Siate Bar
Asscciation and the Rule 16 Commities of the Hawail Supreme Court) investipated snd prosecuted complaints
against lawyers. See D. Heely, Bringing an End (0 a Scandal, XV HAW. BAR I No. |, at 4 n. 6 {1980}

¥ oAz of July 1, 1974, there were 2 total of 1,425 attorneys licensed in Hawzil, As of December 31, 1985, that
number had increased to 4,851 {including non-active members).

Y Rele 17, Rults of the Supreme Court of Hawail (RSCH) {adopted October 27, 1989; eHetive November 1,
{989}

¢ Rule 16, RSCH {adopted July 7, 1989}

* See Rule 2.18(a), RSCH {Nevember 1989}
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summary of public disciplinary action taken by the Supreme Court and Disciplinary Board since
1980). The effect of bar unification upon the discipline system, as well as some other develop-
ments which will have an impact upon legal ethics and discipline in the future, will also be briefly
discussed.

I. STRUCTURE AND FUNCTIONS OF THE HAWAII ATTORNEY DISCIPLINE
SYSTEM

From July 1974 through June 1990, the Hawaii lawyer ethics system has handled over
2,700 docketed ecthics complaints. Those complaints have cumulatively resulted in 28 disbar-
ments, 21 suspensions, 6 public censures, 4 public reprimands, 26 private reprimands, and 217
private informal admonitions.*

The lawyer discipline organization reflects, of course, more than sanctions and statistics. It
is a formalized system of lawyers and non-lawyers who carry out educational and preventive, as
well as disciplinary, functions to help ensure that bar members are aware of—and adhere to—the
high standards of ethical conduct promulgated by the Supreme Court.” This system operates
under specific rules and guidelines adopted by the Supreme Court and Disciplinary Board®

A chart Hlustrating the relatively simple framework of the Hawali lawyer ethics system is
set forth below:

| SUPREME COURT OF HAWAII

DISCIPLINARY BOARD
OF THE HAWAII SUPREME COURT

HEARING
COMMITTEES

OFFICE OF DISCIPLINARY COUNSEL

The functions of each part of this system are generally described as follows:

A. Supreme Court

The attorney discipline system is organized and uitimately supervised by the Supreme
Court of Hawaii, which has “inherent authority” to govern lawyer admissions and conduct.* By

¥ See Records of the Disciplinary Board {1974 through 1990} [t should be noied that many public sanctions
involve myltiple complaints, Hence, from July 1974 through June 1990, 2 cumulative fotal of 525 investigations (or
19% of closed cases} were concluded as & result of the imposition of disciphnary sanctions. The propartion is larger
for later years ulone, with 307 investigations {or 26% of closed cases) concluded as a result of imposition of discipli-
nary sanctions from Jaruary 19835 through June 1990

T See Hawaii Code of Professions] Responsibility.

® See Rule 2, RSCH (September 1984, as amended}; Rules of Procedurs of the Disciplinary Board (“Disciplinary
Bosrd Rules™}.

¥ i re Trask, 46 Haw, 404, 415, 380 P.2d 751, 758 (1963); Disciplinary Boord v. Bergan, 60 Haw. 546, 555, 592
P24 814, 819 (1979} see HRS §605-1{e} {Supreme Court has “sale power to revoke or suspend the license of

33
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its decisions and directives, the Court guides the operation of the discipline system.

In carrying out its inherent authority to establish standards of conduct for bar members,
the Court in 1970 adopted the Hawaii Code of Professional Responsibility, which is based on the
American Bar Association (ABA) Model Code of Professional Responsibility. The Hawaii Code
has been amended in cerizin limited respects since 1$70.%°

Rule 2, RSCH, which incorporates the Hawail Code of Professional Responsibility, pro-
vides the organizational and procedural framework for enforcement of the Code.’* These enforce-
men: functions are carried cut primarily through the Disciplinary Board and Office of Discipii-
nary Counsel, although the Supreme Court retains ultimate authority for attormey discipline
matters. The Court is also the only entity which can impose the most serious disciplinary sanc-
tions of disbarment, suspension, and public censure.’*

B. Disciplinary Board

The Disciplinary Board of the Hawaii Supreme Court consists of 18 members appointed by
the Supreme Court.’® Board members serve staggered 3-year terms.!

The Disciplinary Board directly supervises the functions of the Office of Disciplinary Coun-
sel, sets policy guidelines for the handiing of discipline matters {subject to Supreme Court re-
view), issues formal opinions on ethics issues, and acts as a reviewing body for ali cases in which
format disciplinary proceedings have been initiated.* Certain forms of discipline (i.e., public and
private reprimands) may be imposed directly by the Board.'®

The Board also appoints three-member hearing committees (consisting of non-Board mem-
bers) which initially receive evidence and make recommendations for disposition in formal disci-
plinary cases.)”

Under authority granted under Rule 2, the Board has also promulgated rules of procedure
governing hearing committee and Board procesdings.'®

Non-lawyer members presently comprise about one-third of the Board. The presence of lay
members on the Board ensures that the atiorney discipline system remains accountable to the
public. The participation of non-lawyers on the Board enhances the credibility of the lawyer
ethics process and defeats allegations that complaints against lawyers are simply “swept under
the rug” by their peers.

C. Office of Disciplinary Counsel

The Office of Disciplinary Counse! {ODC) is the day-to-day operational arm of the Disci-
olinary Board. Members of the ODC staff are employed by the Disciplinary Board**

ODC discharges two primary responsibilities:

1. Complaint Investigation and, Where Necessary, Prosecution. The primary function of
ODC is, of course, the investigation of complaints of alfeged unethical conduct on the part of
Hawaii attorneys.

These investigations may lead to determinations ranging from a finding of no unethical

any. . .practitioner”} and §5605-6 (Supreme Court may prescribe. . rules for the government of praciitioners™)
Hawall Constitution, art, V1, §7 {Supreme Court has power to promulgate rubes arid regulstions for all courts
refating 1o “practice”}.

¥ See, e, Canon 2, Hawail Code of Professional Responsibitity {advertising, solicitation, and frm name rules
have been the most extensively revised sections), DR 9-102{B) {rulfes regarding financial recorieeping}.

* Rule 3, RSCH (September 1984 {originaily sdopled as Rule 16, RECH (November 18743}

T Ryles 2.3{ak (B, and (¢), RSCH {September 19845,

B Rule 244}, RSCH {November [98%).

' Rule 2.4{b), RSCH (Seprember 1984}

¥ Ruje 2.4{¢), RSCH (Scptember 1984).

™ Rules 2.3{d; and {¢}, RSCH (September 1984}

* Rule 2.4{e33}, RSCH (September 1984},

Y See 1.4{eK3), RSCH (September 1984); Disciplinary Board Ruies.

* Rule 2.4{¢)(2), RSCH {September 19843 (1he ODC s1aff serves at the pleasure of the Board and, ultimately, the
Supreme Courth.
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conduct (resulting in dismissal of the complaint) to the institution of formal proceedings leading
to imiposition of disciplinary sanctions upon the subject attorney. If formal disciplinary proceed-
ings are instituted,®™ ODC attorneys serve as the “prosecutors”™ in those actions.

2. Educational Activities. A substantial amount of time is also spent by ODC in responding
16 requests from Hawali attorneys for ethics opinions and in preparing other educational materi-
als to assist the legal profession in maintaining ethical standards of practice. In 1989, for exam-
pie, 80 written and 1,061 verbal ethics opinions were issued by ODC. Opinions are binding upon
ODC (but not necessarily the Board or Supreme Court), and cover an attorney’s own prospective
conduct only.

Other educational functions undertaken by ODC include writing monthly articles on ethics
for the Hawaii Bar News, prepering ethics information for various Continuing Legal Education
programs, and speaking to groups of lawyers, law students, legal secretaries, and paralegals {as
well as members of the public) about ethics and discipling. These activities (in addition to the
provision of ethics opinions to bar members) require the devotion of a significant amount of time
by’ the ODC staff. However, these activities are regarded as crucial because they iessen the num-
ber of instances of misconduct which might otherwise occur.

Bevond these functions, the ODC staff also handles numerous inquiries from members of
the public who have questions or concerns regarding attorneys. In 1988 and 1989, for example,
ODC handied 1,24% and 1,178 such inquiries, respectively, by telephone. While the ODC staff is
not permitted to give legal advice or assistance, general guidance is offered concerning, for exam-
ple, possible methods of reselving attorney-client disputes or misunderstandings and how, if nec-
essary, ethics complaints may be submitted and the manner in which those complaints will be
processed.

D. Hearing Committees

The Disciplinary Board appoints a “pool” of hearing committee members {consisting of
non-Bozrd members) who sit as fact-finders in formal discipline cases {(or on petitions for rein-
statemnent filed by disbarred or suspended attorneys).™

Three-member panels are randomly appointed from that “pool” by the Chairperson of the
Disciplinary Board to preside over discipline or reinstatement proceedings as they arise. One
tayperson may be assigned to each hearing pancl®

Hearing commitiees cannct themselves impose disciplinary sanctions. Instead, they issue
findings of fact, conclusions of law, and recommendations for discipline to the Disciplinary
Board.®

H. OVERVIEW OF DISCIPLINARY PROCEDURES

A. Investigation by ODC

Most ethics complainis come t¢ ODC in the form of letters from clients who are dissatisfied
with some aspect of their lawver’s performance. However, complainis can be taken from any
source (not just clieats), and ODC can also begin an investigation on its own without a com-
plaint.?* From 1985 through 1989, 71% of all docketed complaints were from clients, with the
remainder from other sources, such as other attorneys, judges, and ODC itsclf.

Complaints which are submitted 10 ODC must be in writing and must contain sufficient
factual detail to permit 2 meaningful investigation to be commenced. Each grievance is carefully

¥ See infra §1L.C.

1 SLee Rule 2.5(b). RSCH {September 1984),

* Ser Rule 2.5(z), RSCH {September 1984} (of the 74 persons presently in the hearing committes “pool™, 19 are
taypersons; the presence of non-lawyers on hearing committees alse helps 10 ensure public accountability of the
discipline system}.

¥ See Rule 2.5(b). RSCH (Seplember 19843 DB 12, Disciplinary Board Rules,

* Rule 2.6{b)(2), RSCH (Sepiember 1984} (Disciplinary Counsel has the power and duty to “investigate all mat-
ters invalving alleged miscondugt called 10 his sitention whether by complaint or gtherwise™).
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reviewed 1o determine whether the facts alleged raise specific issues under the Hawaii Code of
Professional Responsibility. If a complaint contains insufficient facts, the complaining party is
asked to submit further information before an investigation is begun.

Also, some areas of dissatisfaction, such as “simple” fee disputes, are not normally handled
within the disciplinary process but are instead referred to the Hawaii State Bar Association for
fee mediation/arbitration. in addition, complaints alleging malpractice (negligence) must ror-
maily be addressed through the courts rather than the disciplinary process, unless the negligence
may have resulted rom possible ethical misconduct (such as neglect, lack of proper preparation,
or lack of proper qualification {o practice in the specific are of law). Also, complaints against full-
time judges {and pari-time judges relating to their actions on the bench) fali within the exclusive
jurisdiction of the Commission on Judicial Discipline.®® Finally, complaints involving unautho-
rized practice of law are handied by the Department of the Attorney General, State of Hawaii.®®

If a formal investigation is undertaken, the attorney complained against {who is referred to
as the “respondent”} is notified immediately by mail, and a detailed written response is requested
concerning the matier®

In many instances, respondents are urged to obtain counsel to ensure that they are repre-
sented by an independent, objective viewpoint throughout the investigation.

A respondent has a duty to cooperate fully in the investigation of a complaint, Failure to
cooperate {for exampie, by failing to respond to requests for information from ODC) is a serious
maiter and can result in summary suspension and may form a separate basis for a finding of
unethical conduct ®

ODC investigates each matter as thoroughly as possible to ensure that all relevant facts are
brought to light before a disposition is recommended. In addition 1o input from the respondent
and the complaining party, other witnesses may be interviewed and records may be obtained
(from courts and financial institutions, for example). All information essential to a proper deter-
mination is carefully weighed.

A compieted investigation will result in one of three ouicomes: (i) the complaint will be
dismissed with a finding of no disciplinary violation {occasionally, cautionary information is pro-
vided in the dismissal notice to assist the attorney in avoiding similar complaints in the future);
(i) an informal admonition may be imposed by ODC** or (i) formal disciplinary proceedings
may be instituted by ODC®*

No docketed investigation may be concluded (or formal proceeding instituted) without the
approval of at least one member of the Disciplinary Board who has reviewed the investigation.®

B. Informal Admeonition

An informal admonition is the least serious form of discipline which can be imposed.™ An
admonition is a private sanction imposed by ODC and is usually imposed for first-time miscon-
duct of a relatively non-serious nature.®

* See Rule 8.2{c), RSCH (March 15853,

* See HRS §6&05-15.1; Refiable Collection Agency v. Cole, 59 Haw. 503, 584 P.2d 107 (1978},

* See DB 5, Disciplinary Board Rules (except when s complaint is “frivolous on it face or falls ousside ihe
jurisdiction of the Board,” ODC must, before bringing the investigation o & conclusion, (1} notify the respondent
that he or she may, within & time certaln, state his or ber position regarding the alleged misconducy, and {2} give
consideration to the statement of position filed by the respondant).

* Rule 2.12A, RSCH (April 1988} (summary suspension may be ordered for failure to cooperate in 2 disciplinary
pracecding); see Office of Disciplinary Counsel v, Bartists, WNo. 13628 {Order of suspension under Rule 2,124 fled
March 20, 198%) (summary suspension); Office of Disciplinary Counsel v, Hitcheock, Wo. 7222 {Order of Disbar-
ment issued April 25, 1979} {failure to cooperite constitutes violations of DR 1-102{AK3} and (63}

W See infra §ILB.

¥ See infra $11.C,

* Sre Rule 2.7{a}, RSCH (September 1984); DB 6 and 7, Disciplinary Board Rules. See afso Rule 2.7(b}), RSCH
{July 19839} {any determination that en ethical violation has eccurred must be supported by “clear and convineing”
evidence).

¥ Ses Rule 2,30}, RSCH (September 1984)

¥ See, eg. Kibe. Disciplinary Counsel's Report, 24 Howail Bar News No. 4 {(April 1987); Kibe, Disciplinary
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An admonition, which does not prevent a respendent from continuing to practice of law, is
imposed by ODC by way of a certified Jetter seuting forth the reasons for the sanction. All disci-
plinary actions, including an admonition, are “cumulative” in the sense that a subsequent ethical
violation may result in a more severe sanction due to the prior discipline.®

If the respondent agrees to accept the informal admonition, no hearing is held. If the re-
spondent rejects the informal admonition, however, formal discipline proceedings must be com-
menced with opportunity for 2 full hearing.®

C. Formal Disciplinary Proceedings

A formal discipline proceeding can result in imposition of any of the following sanctions
upon 2 respondent:®
{a} Disbarment by the Supreme Court; or
{b) Suspension by the Supreme Court for a period not exceeding five years; or
{¢) Public censure by the Supreme Court; or
{d) Public reprimand by the Disciplinary Board with the consent of the respondent;
or
{¢) Private reprimand by the Disciplinary Board with the consent of the respondent.

In addition, restitution and/or payment of costs (exclusive of attorney’s fees) may be or
dered by the Supreme Court or Disciplinary Board.*” However, although restitution may be or-
dered, monetary recompenss is not the primary purpose {(or probable outcome) of & formal disci-
piine proceeding. A person who feels monetarily apgrieved as a result of the “dishonest” conduct
of an attorney should pursue direct legal action against the attorney and/or file a claim for possi-
ble compensation through the Clients” Security Fund of the Bar of Hawail®

A formai disciplinary proceeding is initiated by the filing of a Petition for discipline with
the Disciplinary Board. After service of the Petition,*® the respondent is afforded the opportunity
to file an Answer.*

Discovery is not allowed in a discipline proceeding absent the approval of the Chairperson
of the Disciplinary Board.*

After an Answer hag been filed, a three-member hearing committee is assigned to conduct a
full evidentiary hearing and ultimaiely issue findings of fact, conclusions of law, and a recommen-
dation as to discipline,*®

Where ODC and the respondent enter into e full stipulation of facts and recommended
discipline, the case is submitted directly to the Disciplinary Board for review withou! presentation
before a hearing committee®?

Counsel's Report, 25 Howail Bar News No. 7 {July 1988); Xibe, Disciplinary Counsel’s Report, 26 Hawaii Bar
News No. 7 (June 1989); Kibe, Disciplinary Counsel’s Report, 27 Howaii Bar News No. 7 (July 1990).

¥ See, e.p., ABA Swundards for Imposing Lawyer Sanctions, S1andard 9.22{a) (1986} {prior disciplinary offenses
may be considered an aggravaiing factor which can increase the sanction to be jmposed).

# DB 9. Disciplinary Board Rules.

# Ruie 2.3, RSCH (Sepiember 1984},

7 Rule 2.3(1, RSCH (September 1984).

¥ See Rule 10, RSCH (September 1984).

# See Ruie 2.11{a}, RSCH {September 1984) {service is made personally by any individual authorized by the
Chalrperson of the Disciplinary Board, except that if the respendent “cannot be found within the state or has
departed therefrom”, service may be made by registered or certified mail at the respondent’s last address shown on
his or her sitorney registration statement filed under Rule 2,18, RSCH, or &ny other last known address; service by
publication in the latier situation is not, therefore, necessary).

* Rule 2.7{b}, RSCH, OB 11{a}, Disciplinary Board Rules {as in civil proceedings, the Answer must be flod
within 26 days of service of the Petition). See generally DB 28, Disciplinary Board Rules {extensions of time to fie
an Answer may be obtained onily from the Chairperson of the Disciplinary Board, and are to be granted only upon &
showing of “extreme hardship™).

“ Rufe 2.12, RSCH; DB 114}, Disciplinary Board Rules.

“* Rule 2.7(t), RSCH (Sepiember 1988); DB 11 and 12, Disciplinary Bard Rules. See n. 31, supra {findings must
be supported by “clear and convincing” evidence}.

“* Rules 2.Hb} end (4}, RSCH {(September 1988} (this procedure, adopted in 1988, has helped to reduce the
processing time in @ number of recent formal disciplinary cases).
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After a hearing commistee report {or a full stipulation} has been filed with the Disciplinary
Beard, the Board may adopt or modify the report {or stipulation} or may require further hearing
commiitee proceedings.®

After reviewing any formal discipline case, the Disciplinary Board may choose to impose a
public or private reprimand upon the attorney. The consent of the attorney is required before
these forms of discipline can be imposed.*® If the attorney does not consent, the case must be
presented to the Supreme Court for final review*

A public reprimand is imposed by the Board’s issuance of & public order setting forth the
reasons for the reprimand. A private reprimand is imposed by the appearance of the attorney
before the full Disciplinary Board, at which time the reprimand is verbally imposed upon the
respondent by a member of the Board. A reprimand (public or private) does not prevent the
respondent from continuing to practice, but signifies that the misconduct was too serious to war-
rant only an informal admonition®”

If the Board determines that disbarment, suspension, or public censurc is warranted, or if
the attorney refuses to accept a public or private reprimand, the case is forwarded by the Board
t¢ the Supreme Court for final review and disposition.*® After written and (if ordered) oral argu-
ment is presented to the court,*® a final decision is rendered,

D. Supplementary Proceedings

In addition to actual disciplinary action, the Disciplinary Board-—or, where applicable,
ODCis empowered to take certain steps to protect the public in limited situations. These sup-
plementary proceedings are summarized as follows:

1. ODC may seck the temparary restraint from practice of an atiorney who has been con-
vicied of 2 felony {or of any other crime which, even if not a felony, involves “dishonesty or [alse
statement™}.*

2. The Board may seek the transfer of an attorney to inactive status where the attorney
meay be incapacitztied from practicing law due to mental or physical disability.™

3. ODC may seeck the appointment by the Supreme Court of counsel to inventory and
distribute to clients the files of an attorney who is on inactive status due to disability, or who has
disappeared or died, and for whom there is no other person responsible for conducting his or her
affairs. ®

4, ODC may seek the interim suspension of an attorney where it appears that continuation
of the attorney’s authority to practice law *is causing or is likely to cause serious harm to the
public™.®*

5. ODC may, upon approval of the Disciplinary Board Chairperson, cause an aitorney’s
financial accounts 0 be audited when improper maintenance of those accounts is suspected ™

Although the discipline system is not generally designed to functicn 3s a “consumer protec-

* Rule 2.7(c), RSCH (Sepiember 19883 DB 13 and 14, Disciplinary Board Rules.

b Rules 2.3(d) and (e}, RSCH (September 1984),

* 3B 135, Disciplinary Bosrd Rules,

*7 See infra §1¥.D (public reprimands); e.g., Kibe, Disciplinary Counsel's Report, 25 Hawail Bar News No, 7 (July
1988 {private reprimands) Kibe, Disciplinary Counsel's Report, 26 Hawail Bar News No. 6 (June 1989] (private
reprimandsy; 37 Mowell Bor News No. 7 {July 1990} {privaie reprigeands}.

“ Rule 2.7¢¢), RSCH {Sepiember 19833 DB 1Y, Disciplinary Board Rules.

* fiyle 17{ch RSCH (Sepember 1988) {rules governing brichng and argument of civil sppeals are genersily
applicable in zitorney discipling procesdings).

% Rule 2.13, RSCH {Scptember 19543 (from 1977 through June 1990, & attorneys have been temporarily re-
sirained from practice under this provision),

* Rule 2.19, RSCH (September 1984) {from 1977 through June 1990, 7 attorneys have been placed on inactive
status due to disabiityl.

* Rulz 2.20, RSCH {May 1990) (from 1979 through June 1990, 11 such recciverships have been undertaken
under this Rulel,

® Rale 2.23, RSCH (Sepismber 19%84) (this provision has been invoked on 4 occasions since it was adopted in
1981}

“ Rule 2.24, RSCH (September 1938} {this provision was invoked on one occasion since i was adopted in 1988).

*
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uon™ agency (it has for example, no authority to seek injunctive relief against a respondent], the
supplementary proceedings outlined above do provide methods by which the public may be
shielded from harm.

E. Reinstatement

Attorneys who have been disbarred or suspended may be reinstated if specific criteria are
met.b®

A disbarred attorney may not petition the Supreme Court for reinstatement until at least §
years have elapsed after the effective date of the disbarment.® An attorney who has been sus-
pended for more than one year may not petition the Supreme Court for reinstatement prior 10 the
expiration of at least one-half the period of suspension.™

After a formal reinstatement petition is filed, a full hearing is required to determine the
disbarred or suspended attorney’s Bitness and rehabilitation to resume the practice of law. Rein-
statement is not ailowed in any case uniess ordered by the Supreme Court.®

F. Confidentiality of Discipline Matters

A significant feature of the discipline system is the broad confidentiality requirements im-
pose by Rule 2, RSCH.

Investigations conducted by ODC, and proceedings before the Disciplinary Board and Sue-
preme Court, remain confidential unless, for example:

{#} The atiorney requests that the matter be made public;

{b} The investigation is based upon the conviction of the attorney of a crime;

{cj The Disciplinary Board files with the Supreme Court & report recommending that
the aitorney be disharred or suspended,

{(d} The Supreme Court transfers the attorney to inactive status due 1o menial or
physical disability; or

{e} Information is sought by an attorney admission or discipline authority or judicial
discipline authority regarding the affected atiorney.™

Confidentiality requirements under Rule 2 are strictly observed. Absent any of the excep-
tions noted above, ODC must refrain from providing any comment regarding the non-public com-
plaint record of an attorney. Hence, the fact that there are no complainis on file concerning an
attorney may not ordinarily be revealed by ODC in response to & general inguiry.

This broad confidentiality requirement protects attorneys from unduc publiclty regarding
complaints which may not be firmly supported. However, & corresponding element is that com-
plainants are afforded absolute immunity from cvil liability in submitting their grievances.® In-
deed, it is refavively easy to file 2 complzint against an attorney since there are no special stand-
ing requirements {one need pot be & client to file a complaint) and no statute of limiatons.
These features are built in (o encourage the airing of grievances.

This is only & summary of the disciplinary organization and process in Hawell. Rule 2,
RSCH, and the Disciplinary Board Rules should be consulted for further guidance,

As indicated, the discipline system is organized to provide fzir and complete investigation of
lawyer complainis. Mandatory review levels ensure that an attorney is not senctioned unless disch
plinary action is found to be [ully warranted by the facis.

# See Rule 217, RSCH [September 1984}

# Rele 217b), RECH (Seprember 1988}

¥ id. {an sttorney suspended for one yeor or less may be sutomaticelly reinstated—without hearing—on the expi-
ration of the full term of cuspension upon his or her fling an sHidevis with the Supreme Court demonstrating
compliance with the terms of the disciplinary order).

® Rule 2.17(a), RSCH (September 1584} (from 1974 through June 19990, 4 suspended autorneys were reinstated 1o
praciice; no disbarred atormeys were reinstated during that timel.

% Rule 2.22{a}, RSCH {September 19843,

“ See Rule 2.8, RSCH {(September 1984).
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[t. COMPLAINTS HiSTORY IN HAWAL

While the number of ethics complaints docketed for investigation has fluctuated somewhat
from year to vear, there has been a marked overall increase in the number of those complaints
over the last several years.

The following table summarizes the number of ethics complaints docketed by ODC since
1980:%

Year Complaints Docketed

1980 143
1981 120
1982 120
1983 133
1984 113
1585 232
1986 216
1987 248
1988 313
1989 294

The sumber of complaints docketed in 1988 and in 1989 was thus over twice the number

docketed in 1980, The overall increase appears 1o roughly parallel the increase in the size of the
bar ®

1v, PUBLIC DISCIPLINE SUMMARY

The following synopsis of cases illustrates the various forms of misconduct for which public
discipline has been imposed from 1980 to 1990:**

A. Disbarments

Since 1980, 20 Hawaii attorneys have been disbarred by the Supreme Court.

1. Office of Disciplinary Counsel v. Joknson, 62 Haw. 95, 611 P.2d 993 (1980;

The respondent misappropriated client’s funds on two separate occasions. He also neglected
and abandoned four of his clients for whom he had been performing legal services. In disbarring
the respondent, the Supreme Court noted that it also could not condone his failure to provids
information or to cooperate during the course of the disciplinary proceedings.

2. Office of Disciplinary Counsel v. Smith, 62 Haw. 467, 617 P.2d 80 (1980;

The respondent misappropristed funds of & client which had been entrusted to kim for the
client's benefit. He also falsely represented in a separate case that he was the personal represenia-
tive of 2 deceased chient's estate, opened fictitious bank accounts to receive funds from the &
tate’s debtors, misappropriated certain of those funds for his own use, and withheld material
information from the probate court in an attempt to deceive the court. In disbarring the respon.
dent, the Supreme Court noted that an attorney’s restitution to a client after legal action has
been taken to recover the funds will not be considered a facior in mitigation.

© Records of the Disciplingry Board.

# See Records of the Disciplinary Board (as of January §, 1950, there were approximately 2,100 sttorneys licensed
on gcrive status in Hawail, &5 of June 30, 1990, ihat number had increased to approximately 3.900 auorneys).
3 See also Heely, supra, 3t 7 {the last such summary, covering public discipline imposed in 1978-79, was published
by ODC in the Hawail Bar Journal in 1580;.
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3. Office of Disciplinary Counsel v. Cashman, 63 Haw, 382, 629 P.2d 105 (1981)

The respondent was convicted of felony grand theft in California based on his misappropn-
ation of two client’s funds totailing $15,735. He resigned his bar membership in California while
disciplinary charges were pending there due to the conviction. He was later convicted in Califor-
niza of the misdemeanocr offense of practicing law without a license for filing pleadings in a ¢ivil
case after having resigned from the bar. Based on his misconduct in California, the respondent
was disbarred in Hawail.

4. Office of Disciplinary Counsel v. Silva, 63 Haw. 585, 633 P.2d 538 (1981)

While representing the heirs of an estate, the respondent stated that he could improperly
influsnce & public official on zoning issues, converied estate funds to his own use on numerous
occasions, faiied to pay estate bills, lied 10 his clients, and failed to surrender estaie funds and
provide an accounting. The respondent aiso gave false testimony and failed to comply with a
subpoena issued to him by ODC during the investigation of the matier. In two other cases, he
converied additional client funds to his own use and forged his client’s name on 2 settlement
check. The Supreme Court held that the attorney’s lack of rehabilitation from alecholism pre-
cluded consideration of the alcoholism as a factor in mitigation.

5. Office of Disciplinary Counsel v. Tuoky, Wo. 8855 (Order of Disbarment Upon Con-
sent filed October 22, 1982}

The respondent was disbarred by consent under Rufe 16,14, RSCH (July 1974),% which
provides that while the disbarment is public, the reasons for the sanction remain confidential
unless the Supreme Court otherwise directs (the respondent had earlier been placed on interim
suspension by the Supreme Court on September 27, 1982).%°

6. Office of Disciplinary Counsel v. Peckron, No. 8706 (Order of Disbarment filed June
17, 1983)

The respondent misappropriated chient funds in four separate cases. He also variously en-
gaged in misrepresentations to his clients and employer, neglected client matters, charged illegal
and unreasonable fees, attempted to exonerate himself from malpractice liability, and engaged in
misrepresentations to ODC during the investigation of those matters (the respondent had earlier
been placed on interim suspension by the Supreme Court on May 24, 1982).

7. Disciplinary Board v. Robertson, No. 10128 (Public Order Disbarring Attorney on
Consent filed September 4, 1984)

The respondent was disbarred by consent {thus requiring that the factual bases for the
disbarment remain confidential unless otherwise ordered by the Supreme Court).

8. Office of Disciplinary Counsel v. McKelfar, No. 9995 (Order of Disbarment filed
Jsnuary I8, 1985)

The respondent commingled 2nd misappropriated funds received in his fiduciary capacity as
g federally-appointed receiver, failed to maintain adequate books and records documenting his
handling of the receivership funds, submitied 2 falsely-created letter to ODC and the US, Dis-
trict Court relating to & bar admission question, and failed to disclose to a client his own personal
interest in a real property transaction being conducied with the client.

# Now Rule 2,14, RSCH (September 1984}
¥ Cee supra §ILD Gaierim suspension).
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9. Office of Disciplinary Counsel v. Goo, No. 10422 {Order Accepting Permanent Relin-
guishment of License to Practice Law filed September 20, 1985

“The respondent was convicted of federal felony offenses of immugration fraud and suborna-
tion of perjury, He was sentenced to probation for § years and fined $3.000 (following his convic-
tien, he was restrained from practice on March 29, 1985 pursuant to Rule 2.13{a), RSCH {Sep-
tember 1984317 After formal discipiine proceedings were initiated, the respondent consented to
disharment. However, citing his age (71 years) and his cessation of law practice, he asked the
Supreme Court 10 allow him to instead “turn in" his license to practice. The Supreme Court
granted the request, and the respondent physically turned his license over 1o the Clerk of the
Supreme Court without possibility of reinstatement.

10. Office of Disciplinary Counsef v, Cody, No. 11025 (Order of disbarment filed Febru-
ary 12, 1986

The respondent, who had been licensed in both Hawail and Arizona, was reciprocally dis-
barred in Hawali pursuant to Rule 2,15, RSCH (Seplember 1984), after being disharred in Ari-
zona for abandoning his practice and misappropriating client funds.®*

11. Office of Disciplinary Counsel v. Clark, No. 11530 (Order of disbarment filed No-
vember 25, 1986)

The respondent engaged in serious neglect of four client’s cases, failed to return one client’s
fee advance after failing to compiete that legal matter, and failed to cooperate with ODC, the
Disciplinary Bozrd, the Third Circuit Court, and the Supreme Court in various aspects of the
matier {the respondent had besn placed on interim suspension by the Supreme Court on Febru-
ary 11, 1986).

13, Gffice of Disciplinary Counsel v. Sandkahler, Ko, 3159 (Order of Disbarment filed
November 25, 1986)

The respondent was convicted of federal felony charges of conspiracy 10 possess and to
distribute cocaine. Me also failed 10 maintain adequate records concerning 2 -$400 cost advance
provided to him by a client in a false arrest case (thereby resulting in a long delay in the return
of those funds {o the client}, and aiso {ailed to cooperate with ODC in the investigation of the
latter matter. Based largely on the atlorney’s criminal conviction, the Disciplinary Board con-
cluded that notwithstanding Disciplinary Board v. Bergan, 60 Haw. 546, 592 P.2d 814 (1979},
and Office of Disciplinary Counse! v. Bronson, infra, which resulted in suspensions for similar
misconduct, drug usage among bar members was of such concern that imposition of the most
seriolis sanction was reguired. The Supreme Court concurred and (despite the respondent’s
claims of mitigation that he had served time in prison, had been drug-free for over five vears, had
returned to Hawail and performed well in his new non-law employment, and had expressed re-
pentance for his misconduct) ordered disbarment {the disbarment was made retroactive to March
€, 15983, which was the dale on which the respondent had been restrained from practice due to his
{elony conviction].

13. Office of Disciplinary Counsel v. Scort, Ne. 11329 (Order of Disbarment filed No-
vember 25, [986)

The respondent was disbarred for peglect and abandonment of clienis, misrepresentations to

* fd. (emporary resirainl following criminal conviction}.

¥ Ser generally Rule 21500y, RSCH {September 1984) (2 Hawail attorney disciplined by another state in which
he or she v alse admined 1o practice may be reciprocally disciplined in Hawall i 2 summary procesding filed
directly with the Supreme Court by ODC, the Court will impose identical discipline unless special conditions are
found 10 applyl.
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one client concerning the status of her case, misappropriztion of funds of a probate estate for
which the attorney was personal representative and counsel, and failure to cooperate with ODC
in its investigation of some of the complaints. The Supreme Court and Disciplinary Board re-
jected as mitigation the respondent’s claims that his misconduct stemmed largely from his addic-
tien to alcohol and cocaine and that he had made great strides toward recovering from his addic-
tions (the disbarment was made retroactive to June 30, 1984, which was the date on which the
respondent had voluntarily assumed inactive status).

14. Office of Disciplinary Counsel v. Stewart, No, 11512 (Public Order Disbarring At~
torney on Consent filed December 3, 1987)

The respondent was disbarred by consest (thus requiring that the factual bases for the
disharment remain confidential unless otherwise ordered by the Supreme Court),

15, Office of Disciplinary Counsel v. McCarthy, No. 13321 (Public Order Disbarring
Attorney on Consent filed September 26, 1988)

The respondent was disbarred by consent {(thus requiring that the factual bases for the
disbarment remain confidential unless otherwise ordered by the Supreme Court}).

16. Office of Disciplirary Counsel v. Ebinger, No. 13365 {Order of Disbarment filed
December 22, 1988)

Disbarment was ordered due to the respondent’s neglect and/for abandonment of six client
matters, failure to account for and to refund unearned fees to clients in three of those matters,
failure to take steps to avoid prejudice to clients upon withdrawing from their cases, and violation
of established procedural rules of court. The respondent alse failed 10 cooperate in the investiga-
tion of the complaints and did not appear and participate in the disciplinary proceedings.

17. Office of Disciplinary Counsel v. Appell, No. 12101 (Public Order of Disbarment
filed Msay 17, 1989)

The respondent was disbarred based on a pattern of misconduct in thirteen separate mat-
ters, including giving false testimony before & court, commingling of client funds with his own
funds, misappropriating a client’s funds, establishing a trust account to defraud his creditors,
making false statements in his application to practice before the United States District Court,
neglecting his representation of ¢clients, engaging in a pattérn of threats and use of coarse and
vilgar language, and failing to cooperate in the investigaiion of several complaints.

18. Office of Disciplinary Counsel v. Kakr, No. 13766 (Order of Disbarment filed June
16, 1989

The respondent abandened her law practice on Kauai and was disbarred based on ten com-
plaints filed by clients and others. The respondent also failed to provide certain clients with file
materials and to provide other clients with an accounting of their funds. In addition to ordering
disbarment, the Court ordered that the respondent reimburse 1o five of her clients vnearned re-
tainer amounts which they had provided to her.

19. Office of Disciplinary Counsel v. Gore, No. 10584 (Order of Disbarment filed Au-
gust 31, 1989)

The respondent was disbarred as a result of his Aprii 1985 felony conviction for engaging in
(&} a conspiracy to knowingly and intentionally distribute non-narcotic controlled substances, and
{b) a conspiracy to knowingly and intentionally possess, with intent to distribute, non-narcotic
controlied substances (quaaludes). He served two years in prison after his conviction was afirmed
an appeal in 1986 (he had been temporarily restrained from the practice of law in May 1985
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wased on the felony conviction).

20. Office of Disciplinary Counsel v. Hurley, 71 Haw, .. 787 P.2d 688 (1990)

The respondent resigned from the Texas Bar while complaints were pending against him in
that state (the Texas complainis involved the respondent’s failure to complete five client’s jegal
matters after closing his office and leaving town without notice to his clients). The Hawali Su-
preme Court found that the respondent’s resignation in Texas was “tantamount to disbarment”
pased on language in the Texas resignation rule. It thus disbarred him on a reciprocal basis in
Hawaii even though he had actually resigned in Texas.

21. Office of Disciplinary Counsel v. Tschirhart, No. 143597 {Order of Disbarment filed
May 7, 1990)

The respondent had been disbarred by consent on January 26, 1990 in Maryland, where he
had been the subject of an investigation regarding his receipt and accounting of funds in a real
estale matier. He was reciprocally disbarred in Hawaii under Rule 2.15(b}, RSCH (September
1984}

22, Office of Disciplinary Counsel v. Gaylord, No. 14479 (Order of Disbarment by Con-
sent filed May 11, 1990)

The respondent was disbarred by consent {thus requiring that the factual bases for the
disbarment remain confidential unless otherwise ordered by the Supreme Court).

The cases described above In which the reasons for discipline are public generally demon-
strate that dishbarment will almost certainly result from misappropriation of client funds, aban-
donment of z practice, or conviction of a felony drug offense.

B. Suspensions

Since 1980, i8 attorneys have been suspended from practice.

1. Office of Disciplinary Counsel v. Kagawa, 63 Haw. 150, 622 P.2d 115 (1981;

The respondent neglected and zbandoned his clients in ten separate cases and was sus-
pended for 4 years. The Supreme Court ¢ited, sua sponte, the attorney’s marital difficulties as
mitigation in imposing suspension rather than disbarment.

2. Office of Disciplinary Counsel v Koolpe, No., 8682 (Order of suspension filed on
March 2, 1981)

The respondent entered a plea of guilty to felony charges of promoting & detrimental drug
{marijuana) in the first degree. He then moved for deferred acceptance of the guilty plea, and his
motion was granted. He was ordered to pay a fine of $5,000. Based on his criminal conduct, the
respondent was suspended for | year.®®

3. Office of Disciplinary Counsel v. Rodrigues, No. 10688 (Order of suspension filed on
December 2, 1985)

The respondent was suspended for § years for neglect and abandonment of several clients.
The Supreme Court ordered that he provide restitution to three of his former clients for unearned

* By Supreme Court Order Hied Murch 6, 1986, this respondent was reinstated 1o practice (efiective April 16,
1986} pursuamt to Rule 2.17, RSCH (September 1984) foliowing a full reinstalement hearing and his successfui

g}mgéc;isn of the Professional Responsibility section of the Hawall bar examination (a5 ordered by the Supreme
surty,
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retziners which he had failed to return.

4. Office of Disciplinary Counsel v. Bronson, No. 10980 {Order Suspending Attorney
filed December 13, 1585;

The respondent was convicted in federal court of felony offenses of making 2 false material
statement to a federal grand jury and of conspiracy 1o possess and to distribute cocaine. In g
separate matter, he engaged in misrepreseniations while testifying under oath 25 a witness at g
federal probation revocation hearing. Finally, he neglected two clients whose civil matters be was
handling. and he alsc mads various misrepresentations to those clients. The respondent was sus-
perded for § vears based on his overall misconduct (he had beezn restrained {rom practice on
March 8, 1983 due 1o his felony conviction).

5. Office of Disciplinary Counsel v. Loo, No. 10799 (Order of Suspension filed April 18,
1986)

The respondent was suspended for 18 months due to his misconduct in eight separate cases,
including neglect and failure to communicate with clients, failure to withdraw from employment
upcn being discharged by z client, entering into an iltegal fee agreement, charging excessive fees,
failure to promptly deliver & client’s file upon being discharged, accepting employment when it
was obvious that a client wished 10 bring frivolous litigation, and engaging in misrepresentations
to ODC regarding one of the complaints.

6. Office of Disciplinary Counsel v. Mivamoto, No. 10226 (Order of Suspension filed
April 18, 1986} appeal dismissed, 479 U.S, 925 {(1936)

The respondent was suspended for 18 months for materially altering & medical report which
was subsequently offered by him as evidence in & workers’ compensation case,

7. Office of Disciplinary Counsel v. Yee, No. 11085 (Order of suspension fited June 9,
1986)

The respondent was suspended for 18 months for abandoning his law office (thus requiring
the appointment of zn attorney to take possession of and inventory his files and records pursuant
1o Rule 2.20, RSCH (September 1984)), neglecting a client's legal matter, failing to communi-
cate with the client, failing 10 return the client’s file and retainer, and failing to cooperate in the
disciplinary proceedings.

8. Office of Disciplinary Counsel v, Searl, No. 11513 (Order of Disciplinary Suspension
filed July 25, 1986}

The respondent was suspended for 2 vears for neglect of several clients’ jegal matiers, fail-
ure to maintain & client’s money in trust due to inadeguate recordkeeping (thus resulting in 2
delay in providing those funds t¢ the client}, failure 1o withdraw from a legal matter when dis-
charged by a client, misrepresentations 1o 3 client, fallure 1o promptly deliver to clients their Bles
upon being discharged, fatlure to render an accounting of retainer funds provided by a client, and
failure to cooperate with ODC during the investigation of the complaints.

$. Office of Disciplinary Counsel v. Thompson, No. 10441 (Order of suspension filed
Cetober 29, 1987)

The respondent was convicted of the felony offense of knowingly and wilfully submitting &
document containing false information to a federal sgency {the Immigration and Naturalization
Service). The document, which was prepated by the respondent and filed by him on behalf of zn
immigration client, falsely siated the net income of the prospective local emplover of the immi-
grant and glso contained a false signature of the immigrant’s focal agent. The respondent was
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centenced by the federal court to pay a fine of 35,000, but no term of imprisonment was imposed.
After considering in mitigation the respondent’s lack of a prior disciplinary record, his full dis-
closure and cooperation in the disciplinary proceedings, his practice without incident or complaint
since his conviction, and his continued good reputation among his peers, the Supreme Court or-
gered that he be suspended for 7 months*

10, Office of Disciplinary Counsel v. Arnert, No. 12616 (Order of Suspension filed June
12, 1988)

The respondent was suspended for 6 months for neglecting and abandoning her client’s
wnterests and failing to carry out contracts of employment in six cases, violating court procedural
rules in three cases, and faliing to cooperate in the investigation of 2 total of ten compiaints.”

11. Office of Disciplinary Counsel v. Miyasaki, No. 13499 (Order of suspension filed
December 12, 1988}

The respondent was suspended for 8 months. His misconduct in three separate cases in-
cluded: (17 neglecting a client’s legal matter, as weil as failing to properly withdraw from that
case or to take other rezsonable steps to avoid prejudice to his client’s interests; {2) making &
false statement in a demand letter sent to third parties on behalf of his client in another case; (3)
1aking legal positions on behalf of his client in a third case in contravention of court orders, and
contituing the employment when 2 conflict of interest preciuded him from doing so; and (4)
failing 1o cooperate with the investigation of all three complaint matters,

12, Offiee of Disciplinary Counsel v. Peerz, No. 13106 (Memorandum Opinion filed
February 17, 1989)

Suspension for 3 years was ordered due to the respondent’s neglect of a client’s legal mat-
ter, failure to properly withdraw from the client’s civil case, and failure to provide an accounting
of funds at the client’s request. An aggravating factor was the attorney’s neglect of three prior
client matters for which he received a private reprimand from the Disciplinary Board in 1982

13. Office of Disciplinary Counsel v. Rapp, TG Haw. 538, 777 P.2d T10 (198%)

The respondent was suspended for 3 years for neglecting and mishandling twelve separate
client matters over & two-vear period (six of those matters involved divorce cases, while the other
six involved DUT defense cases). In most of the cases, the respondent accepted imitial retainers
and performed certzin preliminary services, after which he failed to take steps to complete those
matiters in timely fashion. He also failed repeatedly 1o return telephone calls and to respond to
other requests for information from his clients. The respondent also missed court appearances for
two of his DUI clients, thus causing penal summonses to be issued against them. In addition, he
was found to have engaged in misrepresentations to ODC in the investigation of one case.

14. Office of Disciplinary Counsel v. Bowyer, No. 12123 (Order of suspension filed Sep-
tember 26, 1989; Amended Order filed September 17, 1989

The respondent abandoned numerous pending divorce matiers for which be was counscl of
record. He was suspended for 3 years.

“By Supreme Court Order fiicd February 19, 1988, this respondent was fcfrzs!xwd to practice following & fulf
fensiatement hearing under former Rule 2.37(bj, RSCH {(September 1984}
* By Supresme Court Order filed April 28, 1989, this respondent was reinstaied to practice on a summary basis

i‘éwesuam to armended Rule 2.17(5), RSCH (September 1988) (because the suspension was for a period of one year
or less},
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18, Office of Disciplinary Counsel v. Battista, No. 13626 (Order of suspension filed
September 27, 1989}

The respondent was suspended for 3 years for engaging in a patiern of neglect in six client
matters. He failed to, inrer alia, file and/or serve court documents in a timely manner, failed 10
appear at court hearings, failed to maintain records and/or provide an accounting of client funds,
and repeatedly failed to return his chients’ telephone calis. Several clients’ cases were adversely
affected by his negiect. Aggravating factors included a prior informal admonition for neglect.™

16. Cffice of Disciplinary Counsel v. Smith, 7% Haw, ___, 780 P.2d 87 (1989;

The respondent was suspended for I year and 1 day in Colorado for dishonest, harassing,
and occasionally bizarre conduct toward his former client, the client’s mother, the Colorado disci-
plinary office, and an atiorney retained by the former chient to defend against a civil suit for fees
which had been filed by the respondent. Suspension in Hawaii for the same period was ordered on
a reciprocal basis.

17. Office of Disciplinary Counsel v. Bicoy, No. 11586 (Order of suspension filed Octo-
ber 1, 1989}

Suspension for 5 years was ordered dus to the respondent’s felony conviction for first degree
theft and conspiragy to commit theft. The charges stemmed from misrepresentations made by the
respondent in his application for public financing for his 1982 campaign for Hewtenant governor.
{The suspension was made retroactive 1o October 2, 1986, which was the date on which the
respondent had been temporzrily restrained from practice due to the felony conviction).

18. Office of Disciplinary Counsel v. Kunimura, No. 14173 (Order of Suspension filed
January 3, 1950

The respondent was suspended for 2 years for neglect of four client matters, as well failure
1o cooperate with the investigation of certain aspects of those matters. In one case, the respondent
failed to take stieps to complete a probate despite the filing of the ethics complaint and repeated
warnings from ODC (the probate remained uncompleted five years after having been opened by
the respondent). The respondent declined to provide evidence in explanation or mitigation of her
misconduct.

As generally demonstrated by these cases, instances of muliiple or iengthy neglect of cli-
ents’ legal matters will result in suspension.

. Public Censures
Six public censures have been imposed by the Supreme Court since 1980,
i. Office of Disciplinary Counsel v. Bettemcourt, Ne. 9402 (Order of Public Censure
filed November 22, 1985)
The respondent was publicly censured due 1o his {ederal misdemeanor conviction of failure
i file a federa! income tax return for 1978,
1. Gffice of Disciplinary Counsel v, Harimoto, No. 9400 (Order of Pubiic Censure filed
May 6, 1986

The respondent was publicly censured for his federal misdemeanor conviction of failure to

By Supreme Court Order filed March 20, 1989, thiz respondent had been summarily suspended from practice
pursuant 1o Rule 2124, RSCH (April 1988}, for failure to cooperate in the investigation of unrelsted ethics com-
plaints. See supra w28,
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fiie federal income tax returns for 1973 and 1979,

3. Office of Disciplinary Counsel v. Weight, No. 9401 (Order of Public Censure filed
May 4, 1987)

The respondent was publicly censured for his federal misdemeanor conviction of failure to
file federal income tax returns for 1978 and 1979

4. Office of Disciplinary Counsel v. Rolls, No. 13104 (Order of Public Censure filed
July 15, 1988)

The sespondent was publicly censured for his federal misdemeanor conviction of failure to
éle federal income tax returns for 1981, He aiso failed to file timely returns for 1982 and 1983,
nut had not been criminally charged for those omissions.

5. Office of Disciplinary Counsel v. Burgess, No. 12608 (Decision and Order of Public
Censure filed August 3, 1988)

The respondent was publicly censured for discourteous conduct degrading 10 a tribunal
stemming from his refusal to rise upon entry into the couriroom of the members of the Supreme
Court in an appeliate case in which the respondent served as counsel,

6. Office of Disciplinary Counsel v. Haragucki, No. 14136 {Order of Public Censure
filed February 26, 1990}

The respondent stipulated to negligently misrepresenting to the Family Court in 2 1986
divorce hearing that neither he nor his client had received word from the client’s spouse regarding
the divorce, In fact, the client’s spouse had verbally informed the client that he {the spouse)
objecied to certain portions of the proposed decree. Based on the respondent’s statements, the
Family Court issued a divorce decree by defauit. The respondent was publicly censured for his
rusrepresentation to the Family Court.

D. Public Reprimands

Four public reprimands have been imposed by the Disciplinary Board since this form of
sanction was first permitted in 1981

1. Office of Disciplinary Counsel v. Nam, ODC No. 1136 (Public Order of Discipline
filed June 12, 1985)

The respondent was publicly reprimanded based on his misdemeanor conviction for con-
tempt of court, which stemmed from his discourteous and undignified courtroom siztements and
physical actions directed toward a circuit court judge.

I, Office of Disciplirary Counsel v. Malloy, GDC No. 21006, (Public Order of Discipline
filed July 2B, 1589

The respondent pleaded no contest 1o the misdemeanor offense of making a false unswora
statement in nomination papers filed for State office (he had untruthfully stated that he met the
threc-year residency requirement imposed by the Hawaii State Constitution). His motion for de-
ferred zcceptance of no contest plea was granted, and he was placed on probation for one year
and ordered 1o pay a fine of $350. He acknowledged during the disciplinary proceedings that he
was gware when filing his nomination papers that he did not meet the three-year residency re-
quirement, although he stated that he had guestions at the time as to whether the requirement
was constitutional, A public reprimand was imposed by stipulation,
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3. Office of Disciplinary Counsel v. Shimokusu, ODC Nos. 2500 and 2501 {Public Or-
der of Discipline filed November 30, 1989)

The respondent was publicly reprimanded by stipulation for neglecting to file two deeds for
over 3 years. The neglect continued despite numerous inquiries from the grantees as to the status
of the deeds (the grantor, who was the grantees’ father, had passed away shortly after executing
the deeds) and the filing of ethics complaints regarding the matter. The respordent also falsely
informed the grantees on saveral occasions, including after the grievances bad been lodged, that
the deeds had been submitied for filing.

4. Office of Disciplinary Counsel v. Sakamoto, ODC Neo. 2239 (Public Order of Disci-
pline issued on January I8, 1990)

The respondent was publicly reprimmanded for failing to disclose to the circuit court all of
the terms of a plea agreement which he believed had been made on behalf of his client in &
criminal case.

Public and private reprimands are usually imposed where, aithough the misconduct is
deemed to have been somewhat serious, there is no aggravated pattern of repeated misconduct
and the ethica! violation is deemed unlikely to recur. Conduct which is deemed relatively more
serious will naturally result in a public, rather that a private, reprimand.

These summaries have hopefully provided a flavor of the factual circumstances which have
led to various forms of public discipline since 1980, Of course, the results reached in each of these
cases may have been affected by certain mitigating and aggravating circumstance which, due to
the necessarily abbreviated nature of certain of these summaries, may not have been fully recited.
Accordingly, researchers should consult actual case files or opinions instead of relying on these
summaries alone.

V. BAR UNIFICATION AND THE DISCIPLINE SYSTEM

By order filed October 27, 1989 and adopted as Rule 17, RSCH {November 1, 1989), the
Supreme Court created & unified bar in Hawaii. The Court concurrently adopted amendments to
Rule 2, RSCH, to confer upon the unified bar certain administrative duties concerning the lawyer
discipline system.”™

Rule 17 and the amendments to Rule 2 do not alter the established procedures for review
and processing of ethics grievances. The Supreme Court will still retain “at all times its ultimate
authority over admission and discipline of attorneys licensed to practice in this State™" Hence,
the unified bar will not become involved in the handling of individual ethics complaints.

The bar unification amendments to Rule 2 will, however, result in the following limited
administrative changes:

A. Attorney Registration

Linder the new rules, responsibility for administrating the annual attorney registration pro-
cess will be shifted from the Disciplinary Board 1o the unified bar. As the organization designated
to serve as the sdministrative body of the unified bar® the Hawaii State Bar Association
(“HSBA™) will now carry out this function.

This will be the most obvious change for attorneys because registration billings will be
prepared gnd processed by HSBA rather than the Disciplinary Board. HSBA is now responsible
for collecting all bar-related assessments, including the annual Disciplinary Board registration
fees under Rule 2,18, RSCH. These registration fees, which (as previously indicated) are the sole

™ See gl Rule 1, RSCH (November 198%) {emendments concerning Board of Examiners rules); Rule 19, RSCH
(November 1989) (amendments concerning Clients” Security Fund rules).

™ Rule 17(b), RSCH (November 1989).

¥ Ser Unification of the Hawaii Stste Bar Implementation Order No. 2 (January 22, 1990).
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source of funding for the Discipiinary Board system, will continue to be specially earmarked for
use by the Board and ODC and may not be utilized for any other purposes. After collecting those
{ees. HSBA must remit the funds to the Disciplinary Board.™

While the annual Disciplinary Board registration fees may not be reduced below 1989-90
jevels without authorization from the Supreme Court, those fees may be increased at the discre-
sion of the HSBA board of directors.™

Also, due to the transfer of administrative responsibility for attorney registration,
1SBA—and not the Disciplinary Board—will be responsible for maintaining current address in-
formation for all bar members. Any bar member address changes must thus be directed 10 HSBA
instead of to the Disciplinary Board.

B. Appointment of Disciplinary Board Members

The members of the Disciplinary Board have previously been appointed from nominess
obtained directly by the Supreme Court. Most recently, the Disciplinary Board itseif has sug-
gesied possible nominees to the Court,

Under the unified bar rules, the members of the Board will be appointed by the Court from
a list of nominees submitted solely by the HSBA board of directors.”™ This change was adopted
primarily to aliow the bar to have greater formal input into attorney disciplinary issues.™

C. Disciplinary Board Budget

Under the new rules, the HSBA board will now be permitted 10 review the Disciplinary
Board's annual budgel.” Such budgetary review authority was also included to allow the bar
maore formal input into the disciplinary system.

However, while the HSBA board will have authority to review the Disciplinary Board’s
budget, HSBA will not hold “veto”™ power over the budget. HSBA will thus be able to suggest
possible revisions to the Board’s budget, but it will not be empowered to mandate those changes.
The Supreme Court retains final authority 10 review and approve the Board's budget, and will
resolve any disagreements between the HSBA board of directors and the Disciplinary Board con-
cerning budget allocations or registration fees.®

As indicated, the changeover 10 a unified bar will not affect the substantive functions of the
Disciphinary Board and ODC. Although mechanisms have been included by the Supreme Court
to permit more formalized inquiry and input by the bar into the funding and operations of the
discipiine system, those mechanisms do not allow the bar to dictate to the Disciplinary Board or
ODC the manner in which the merits of individual ethics grievances will be determined. The
Court’s wise adoption of this approach will help to protect the functional independence of the
discipline system.

¥1. FUTURE DEVELOPMENTS

In addition to the bar's enhanced ability, through the unified bar structure, to provide input
and resources concerning the disciplinary process, three other developments will have an impact

"™ Rule 2.18(a), RSCH {November 1989},

" 14, (annual registration fees, which sre currently set at $50, $100, or $150 per sttorney, depending on the
number of years the atiorney has been in practice, may thus be raised by HEBA without Supreme Court approval}.
™ See Rule 2.4{a), RSCH {November 1989} {(a person mey serve concurrently on the Disciplinary Board and on
the unified bar board of directors),

* See Committee on Integration of the Bar, Memorandum 10 All Active Members of the Bar re: Unification of the
Hawaii Bar (August 18, 1989).

** See Rule 2.4{¢3(7), RSCH (November 1989) {Disciplinary Board has the power and duty 1o “develop in consul-
tation with™ the unificd bar board of directors an ennual budget for the operation of the lawyer discipline system);
Rule 2.21, RSCH (november 1989) {Disciplinary Board’s annual budget “shall be subject to review™ by the unified
bar board of direciors).

* See Rule 2.21, RSCH (November 1989); Hawsii State Bar Association, Report of Disciplinary Board Task
Force {February 23, 19909, at 5.
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upon the future regulation of lawyer conduct.

A. Model Rules of Professional Conduct

In 1983, the American Bar Association House of Delegates approved the Model Rules of
Professional Conduct (*Model Rules™), which replaced the ABA Model Code of Professional
Responsibility (“Model Code™),

While the Model Rules do not drastically change the standards of ethical behavior which
are applicable to lawyers {many of the provisions in the Model Rules are either similar to Model
Code requirements or codify existing interpretations which have developed through case jaw),
there are some substantive differences between the Model Rules and Model Code (in such areas,
for example, as client perjury, fee splitting between lawyers, and duties of supervisory attorneys).

Also, the Mode} Rules follow a restatement of laws format (with black letter rules followed
by commentary, rather than “Canons”, “Ethical Considerations”, and “Disciplinary Rules™). The
Mode! Rules are zlso organized generally according to the different roles which a lawyer per-
forms (and are thus divided into areas such as “Client-Lawyer Relationship”, “Counseior”, “Ad-
vocate”, “Transactions with Persons Other than Clients”, “Law Firms & Associations™, “Public
Service”, “Information About Legal Services”, and *“Maintaining the Integrity of the
Profession™).

A total of 34 states plus the District of Columbia have thus far adopted the Model Rules.®”
Four other states have incorporated portions of the Model Rules into their existing Codes of
Professional Responsibility,®

A committee jointly appointed by the Hawaii Supreme Court and the U.S, District Court
of Hawaii is reviewing the Model Rules and plans to submit its report in late 1990. It is thus
possible that the Model Rules could be adopted within the next year by both our Supreme Court
and U.S. District Court as the new set of mandatory guidelines for attorney conduct in Hawaii.

Upon adoption of the Model Rules, bar members will need to adjust to its new language
and organizational! framework. As indicated, however, the standards of conduct are not (other
than in a few defined areas} expected to change radically.

B. ABA Commission on Evaluation of Disciplinary Eaforcement

As ethical standards bave become closer to the fore in the minds of bar members and the
public, the mechanism for enforcing those standards has also become the subject of greater inter-
est and scrutiny.

At the suggestion of the National Organization of Bar Counsel (& national membership
body for tawyer discipline agencies in which ODC is an active participant), the ABA has com-
missioned an in-depth study of lawyer discipline nationwide. The ABA Commission on Evalua-
tion of Disciplinary Enforcement, which was appointed in 1989, has been gathering data and will
hold hearings throughout 1990 concerning the purposes, processes, and results of lawyer disci-
pline. The Commission is charged with the task of evaluating lawyer discipline or a national scale
and will make recommendations on how to improve the system to better serve the public and the
profession.®

While the improvements which may be recommended by the Commission are not presently
known, it is expected that modifications will be suggested to permit more effective and efficient
processing of attarney grievances. The conclusions and recommendations of the ABA Commission

Y ABA/BNA Lawyers' Manual on Professional Conduct 91:3-4 {1990) (list of jurisdictions whick have sdopted
the Mode] Rules as of March 28, 1990}

“ id,

8 See also American Bar Associstion Special Commitiee on Evaluation of Disciplinary Enforcement, Problems
and Recommendations in Disciplinary Enforcement {(June 1970) {1his last nationwide study, carried out by 2 com-
mitiee chaired by retired U.S. Supreme Court Associate Justice Tom €. Clark, became popularly known as the
~“Clark Committee Report™. lts sweeping recommendations brought about the development of full-time disciplinary
systems nationwide, including Hewaii. The current ABA-sponsored national review of lawyer discipline has thus
been informally dubbed "Clark 117},
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may closely affect our Hawaii attorney discipline system because the structural and procedural
features of our system are based on the ABA Model Rules of Disciplinary Enforcement. To the
extent that the ABA Commission recommends changes to the ABA model, corresponding
changes to the Hawaii system may be judged appropriate.

C. Restatement of the Law Governing Lawyers

The American Law Institute (ALI), whose members include lawyers, judges, and law
professors, has been earnestly working on a proposed Restatement of the Law Governing
Lawyers,

Chapters being considered are: the lawyer-client relationship; lawyer-client contracts for
legal services; lawyers’ liability to clients and non-clients; lawyers in the adversary system; law-
yers as counselors; conflicts of interest; clent confidentiality; and the delivery of legal services ™
It is perhaps not coincidental that these areas are similar to those covered under the functional
approach of the ABA Model Rules of Professional Conduct.

The effort by ALI to formulate a Restatement of the faw of attorney conduct demonstrates
that the area has achieved full substantive recognition.

However, the extent to which the principles expressed in the Resratement will conflict with
any provisions of the Modei Rules or Model Code is presently unknown. Efforts are being made
by ALL of course, 10 take inte account the provisions of both ethical models in fashioning the
Restatement.® Although the provisions of the ethics rules adopted by our Supreme Court would,
for disciplinary purposes, be considered paramount, the Restatement would no doubt provide fer-
tile ground for discussion as to how official rule provisions should be interpreted.

The Restatement project is not expected to be completed for another three to five years™
but it will no doubt stir much interest and debate well before that time as tentative drafts are
circulated. We look shead with great interest to the outcome of this project.

VII. CONCLUSION

This article has attempted to provide a functional overview of the Hawaii lawyer ethics
systemn. It is hoped that this information will bring about a better understanding of the workings
of our professional responsibility system.

As the success of our system relies on the concept of self-regulation, we must cach do our
best to ensure that high levels of conduct are maintained throughout our profession. The follow-
ing thoughts from the ABA Commission on Professionalism are thus instructive:

The legal profession is more diverse and provides more legal services to more people today

than ever before. These are not inconsiderable achievements. Further, most lawyers. . .are

conscientious, fair, and able. They serve their clients well and arc a credit o the profession.

Ye: the practices of some lawyers [do] cry out for correction. . . .

* & 2
The transition from the Canons to the Code to the Model Rules was paralleled by the
development of disciplinary enforcement machinery in the several states. As a consequence,
fawyers have tended to take the rules more seriously because of an increased fear of disci-
plinary prosecutions and malpractice suits. However, lawyers have also tended to look at
nothing but the rules; if conduct meets the minimum standard, lawyers tend to ignore ex-
hortations 10 set their standards at a higher fevel.
L R N B J
All segments of the bar should {thus] [r]esoive to abide by higher standards of con-
duct than the minimum required by the Code of Professional Responsibility and the Model
Rules of Professional Conduct®

“ ABAJBNA Lawyers’ Manual on Professional Conduct, Current Reports, Vol. 4, Mo, 10, at 176 (1988),

# See [d., Vol. 5, No. 9, &1 160 (1989).

* See Id., Yol 4 Wo, 10, at 176; Id., Vol. 6, No. &, &t 150 (1990).

# Report of ABA Commission on Professionalism (1986) at 1, 7 {footnote omitied), and 15 (the ABA Commission
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As lawyers, we must always strive to conduct ourselves beyond the bare minimum required
by our cthics rules. If we seek continually 1o meet higher standards of behavior in our dealings
with clients, the courts, opposing parties, opposing counsel, and the general public, our “profes-
sionalism™ will most assuredly be secured.

on Professionalism was appointed in 1985 to examine and report “on matters affecting the performance of logal
services by the Bar™ and to “make specific suggestions for change [where] aporopriste™; in its report, the Commis-
sion presented various recommendations on steps which law schools, practicing sttorneys, law firms, bar associa-
tions, and judges shouid take to foster professionslism within the bar).
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1551 ANNUAL REPORT
HAWATII ATTORNEY GRIEVANCE SYSTEM

INTRODUCTION

The Hawaii attorney grievance system experienced another busy
year in 13891.

Following successive declines in 1989 and 1950, the number of
docketed ethics complaints rose by 47% in 1991 compared to the
previous calendar year. Despite the upsurge in new matters
received, there were 27% more complaints closed in 1991 than in the
previous year. At year-end, the number of pending investigations
remained at the lowest level in five years.

At the same time, continued emphasis was placed on further
shortening the time needed to bring complaint investigations to a
conclusion. To meet demands for faster case processing time, two
more full-time investigators were added to the Office of
Disciplinary Counsel staff in 1991. By year-end, the processing
time for cases which were both opened and closed during the year
averaged less than two months.

The number of disciplinary actions imposed during 1931
remained steady, with 38 Hawaii attorneys being disciplined for
unprofessional conduct through sanctions ranging from private
informal admonition to disbarment.

Considerable time was also devoted to giving ethics advice and
education to both the bar (to prevent ethics grievances from
arising) and the public (to inform citizens of the availability of
the lawyer grievance system).

Finally, an in-depth training seminar on disciplinary law and
procedure was conducted in January 1591 for all adjudicators in the
grievance system. This was the first such seminar held in several
vears and was widely complimented for the perspectives and insights
provided.

All ¢f the efforts summarized above were aimed at helping
ensure that Hawaii attorneys continue to conform their conduct to
the highest ethical standards.



OVERVIEW OF HAWAII ATTORNEY GRIEVANCE SYSTEM

I. COMPONENT ENTITIES OF THE ATTORNEY GRIEVARCE SYSTEM.

The Hawaii attorney grievance system, which began operations
on July 1, 1974, consists of four main parts:

{1} The Supreme Court of Hawail;

(2) The Disciplinary Board of the Hawail Supreme Court;
(3) Hearing Committees; and

(4) The Office of Disciplinary Counsel.

The Supreme Court organized the grievance system in 1974
through adoption of Supreme Court Rule 2. The Court serves as the
ultimate overseer of professional conduct matters concerning

lawyers.

The Disciplinary Board is appointed by the Supreme Court and
exercises more immediate supervision over the operations of the
grievance system. The Board also directly oversees the Office of

Disciplinary Counsel.

Hearing Committees are appointed by the Disciplinary Board to
act as triers of fact in formal disciplinary and reinstatement

proceedings.

The Office of Disciplinary Counsel is the day-to-day
operational arm of the grievance system and has two main functions:
(1) handling disciplinary investigations and prosecutions; and (2)
providing ethics advice and education.

An organizational chart reflecting the structure of the
grievance system is shown in Pigure 1.

IX. GSUPREME COURT.

The members of the Hawaiil Supreme Court during 1391 were as
follows:

Honorable HERMAN LUM, Chief Justice
Honorable FRANK D. PADGETT, Associate Justice
Honorable YOSHIMI HAYASHI, Associate Justice

Honorable JAMES H. WARATSUKI, Associate Justice
Honorable RONALD T.Y. MOON, Associate Justice

Justice Padgett has served as Liaison Justice to the
Disciplinary Board since 1986.

Smooth and efficient operation of the attorney grievance



Fig. 1.
ORGANIZATIONAL STRUCTURE OF

THE _HAWAII ATTORNEY GRIEVANCE SYSTEM

SUPREME COURT OF HAWAII

#Imposes Disbarment, Suspension, and Public Censure
8Acts on Reinstatement Requests

#Rules on Interim Suspensions and Restraints
$2ppoints Disciplinary Board

DISCIPLINARY BOARD
OF THE HAWAII SUPREME COURT

§Reviews Hearing Committee Reports

8Imposes Public Reprimands and Private Reprimands
®Recommends Disbarment, Suspension, or Public Censure
®Recommends Approval or Denial of Reinstatement
8Issues Formal Ethics Opinions

8Appoints Hearing Committee Members

HEARING COMMITTEES

8Conducts Evidentiary Hearings
8Issues Committee Reports

OFFICE OF DISCIPLINARY COUNSEL

#Screens and Investigates Complaints

8Imposes Informal Admonitions

8Prosecutes Formal Disciplinary Proceedings

®Pursues Interim Suspensions and Restraints

®Issues Informal Written and Telephonic Ethics Advice
8rerforms Ethics Education Services
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system would not be possible without the close support and guidance
of the Supreme Court.

IIT. DISCIPLINARY BOARD.

The members of the 18-person Disciplinary Board ("Board®)
represent a cross-section of both lawyers and non-lawyers
statewide.

The Board sets policy guidelines for the handling of
discipline matters, reviews cases in which formal disciplinary
proceedings have been filed, and issues formal ethics opinions.
Also, the Board approves the hiring of the Chief Disciplinary
Counsel and Assistant Disciplinary Counsel.

Board members are appointed by the Supreme Court from a list
of nominees submitted by the Hawaii State Bar Association’s Board
of Directors. Rule 2.4(a)}, RSCH. Board menbers serve for
staggered three-year terms, with the terms of one-third of the
Board members expiring each June 30.

The members of the Board as of December 31, 1991 (with the
years of expiration of their terms in parentheses) were as follows
(non-lawyer Board members are denoted by asterisks):

Helen Gillmor, Esg., Chairperson (1993)
Dwight M. Rush, Esqg., Vice Chairperson (19%4)
Ellen Godbey Carson, Esg. (13893)

C. Jepson Garland, Esg. (1992}
Madeleine J. Goodman, Ph.D. (1992)%*
John Jubinsky, Esq. (199%2)

James A. Kawachika, Esq. (1994)
Bernice Littman, Esq. (1994)

Ms. Dorothy Lum (1993)*

B, Martin Luna, Esg. (1992)

Mr. Robert F. Mougeot (1953)+*
Honorable Clifford L. Nakea (1994)
Mr. Gregory G. Ogin (1952)*
Stephanie A. Rezents, Esqg. (1994)
Carolyn Staats, Ph.D. (19392)+*
Manuel R. Sylvester, CPA (1993)+*
S.Y. Tan, M.D., J.D. (1854)

Peter C. Wolff, Jr., Esg. (1993)

Board members Rush and Nakea were reappcinted to new three-
year terms effective July 1, 1991, while new members Kawachika,
Littman, Rezents, and Tan were appointed to the Board in place of
the following members whose terms expired June 30, 1991 (and whose
dedicated service on the Board collectively totalled 60 years):

James H. Kamo, Esqg.
Honorable Linda K.C. Luke
Honorable Marjorie Higa Manuia
Stanley F.H. Wong, DDS*
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Judge Clifford Nakea served as Board Secretary until June 30,
1991, when B. Martin Luna assumed that position.

At least one-third of the Board is (and has for a number of
years been) comprised of  onon-lawyers to ensure public
accountability of the grievance system. Hawaii was one of the
first jurisdictions to have laypersons serve on the Disciplinary

Board.

Board members are reimbursed for travel and other out~of-
pocket expenses, but they do not receive any other compensation for
their service.

IV. HEEARING COMMITTEES.

A total of 121 persons are appointed by the Board to serve as
Hearing Committee members, See Rule 2.4(e)(3), RSCH.

Hearing Committee members, who preside over evidentiary
hearings in formal discipline and reinstatement proceedings, serve
for three-year terms. Hearing Committees cannot themselves impose
discipline, but instead file factual findings, legal conclusions,
and recommendations for discipline with the Board.

The members of the Hearing Committee "pool” (with the years of
expiration of their terms in parentheses) are as follows (non-
lawyer Committee members are denoted by asterisks):

OAHU
Ethan D.B. Abbott, Esg. (1993) Nathan T.K. Aipa, Esqg. (1992)
Robert A. Alm, Esg. (1994) Paul D. Alston, Esqg. (1994)
Ms. Sharon Amano (1993)+* Roger B. Atkins, Esg. (1992)
Ms. Joy Barnhart (1993)+* A. Bernard Bays, Esg. (1993)
John R. Bond, Ph.D. (1982)* Edward D. Boyle, Esq. (1993)
Sherry P. Broder, Esg. (1994) Margery S. Bronster, Esqg. (1933)
Gilbert D. Butson, Esqg. (1992) Naomi 8. Campbell, Esg. (1993)
Catherine 0.Y. Chang, Esqg. (1992) John W.K. Chang, Esqg. (1994)
Peter C.P. Char, Esqg. (1994) Vernon F.L. Char, Esq. (1993)
Robert A. Chong, Esg. (1993) Harold Chu, Esg. {1992)
Richard C.F. Chun, Esqg. (199%4) Thomas E. Cook, Esq. (1992)
Douglas A. Crosier, Esqg. (1954) Mr. John P. Damon (1933)*
C.F. Damon, Jr., Esqg. {1994) Chris A. Diebling, Esq. (1992)
Nicholas C. Dreher, Esg. (1992) David L., Fairbanks, Esqg. (1993)

Rosemary T. Fazio, Esg. (1993)

Shelby A. Floyd, Esqg. (1993)
Peter C.K. Fong, Esg. (18993)
Gerald I. Fujita, Esq. (18§3)

Ms., Mary Ann Grant (1992)+*
Sherman S. Hee, Esg. (1993)
Lynn H. Hiatt, Esq. (1993)
Roy F. Hughes, Esg. {1992,
Walter H. Ikeda, Esg. (1994)
Diane T. Kawauchi, Esg. (1992)
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Ms. Barbara Fischlowitz (1993)*
(1993)

Angela Fong, Esq.
{1594} *

Julia Frohlich, M.D.
Mervyn S. Gerson, Esg. (1994)
Diane D. Hastert, Esg. (1992)
Cheryl K. Hetherington, E=sqg.
Charles H. Hite, Esg. (1992)
Neil F. Hulbert, Esq. (1994)
Hon. Thomas K. Kaulukukui, Jr. {(1954)
Valri Lei Kunimoto, Esqg. (1892)

(1994)



Hon. Barry M. Kurren (1953) Rear Adm. Paul Lacy, Jr. (1832)%*

Laurence K. Lau, BEsg. {1982) Dale W. Lee, Esg. (1892)

Ms, Judy Lind (1983)* Bernice Littman, Esqg. (1993}
Elliot, H. Loden, Esg. (1932} Howard K.K. Luke, Esg. {1833)
David M.X. Lum, Esg. {1994) Clyde W. Matsui, Esq. (1994)
Patricia A. Mau-Shimizu, Esq.(1992)Michael J. McGuigan, Esqg. (1993)
Ms, Lynn Michael (159%2)%* Hon. Marie N. Milks (1994)
William J. Nagle, III, Esg. (1992) Ms. Beverly Nagy (1994)*%

Mei Nakamoto, Esg. (19%3) Craig H. Nakamura, Esqg. (19%94)
David A. Nakashima, Esg. (1992) Rev. Dorothy M. Nakatsuji (1883)*
Patricia M. NaPier, Esqg. (1952) Terri Needels, Ph.D. [1882)*
Joyce Y. Neeley, Esg. {1592) Evelyn H. Nowaki, Esg. (1993)
Rev. Brian Nurding, {1592)+* Roy T. Ogawa, Esg. (1994)
Pastor Doug Olsen (19%4)* Wayne M. Pitluck, Esq. {(1992)
Ms. Sarah Richards (1993)+* Crystal K. Rose, Esg. (1594)
Wayne M. Sakai, Bsg. (1992) Gregory M. Sato, Esg. (1893)

Judith A. Schevtchuk, Esg. (1994) Gerald Y. Sekiya, Esq. {(1393)
Marguerite B. Simson, Esqg. (1994) Chris J. Smith, AIA (1994)*

Ms. Kate Stanley (1892)* Randall K. Steverson, Esg. (1994)
Kevin P.H. Sumida, Esqg. (1893) Tod Z. Tanaka, Esg. (1523)
Hon. Jane Tatibouet (1994)+* Carl Tom, Esqg. (159%4)
Robert §. Toyofuku, Esqg. (1994) Michael C. Webb, Esq. (1994)
Cynthia J. Winegar, Esqg. (1992) Colleen 1. Wong, Esg. (1993)
Ms. Sharon Wong (1994)* A. James Wriston, Jr., Esg. (19383)
William J. Wynhoff, Esqg. (15994) Milton M. Yasunaga, Esg. (1993)
Peter L. Yee, Esg. (1994) Randall S. Yoshida, Esg. (1932)
Terry N. Yoshinaga, Esq. (1994) Anthony H. Yusi, Esqg. (1993)
HAWATT
Mr. Raymond Glory (1953)+ Geraldine N. Hasegawa, Esq. (1993)
Raymond K. Hasegawa, Esg. {1993) Richard T. Ishida, Esq. (1994)
Fred J. Koehnen (1994)* Roy K. Nakamoto, Esqg. (1994)
Ms. Natalie Pfeifer (18992)+* Diana L. Van De Car, Esq. (1994)
Thomas D, Welch, Esg. (1992) Jerel I. Yamamoto, Esqg. (1992)
EAUAT
Ted A. Chihara, Esg. (1992) Daryl Y. Dobashi, Esg. (1993)
Christobel Kealoha, Esg. (1994) James W. Licke, Esg. (1992)
Rev. Jan Rudinoff (15994)+%
MAUI
Ms, Bertha P. Drayson (1594)* Stephen E. Goldsmith, Esg. (1952)
Deborah K. Wright, Esg. (1982) Glenn M. Kosaka, Esg. {1952)

A Hearing Committee appointed to preside over a disciplinary
or reinstatement hearing consists of three persons, one of whom may
be (and most often is) a non-lawyer. The presence of non-lawyers
at the evidentiary stage of the formal discipline process also
ensures public accountability of the grievance system.



As with Board members, Hearing Committee members are
reimbursed for travel and other cut-of-pocket expenses, but do not
otherwise receive compensation for their service.

V. OFFICE OF DISCIPLIKARY COUNSEL.

PRIMARY FUNCTIONS. The Office of Disciplinary Counsel ("0ODC")
carries out two main functions: (1) disciplinary investigations
and prosecutions; and (2) ethics education.

INVESTIGATION AND PROSECUTION OF ALLEGED UNETHICAL CONDUCT.
The primary function of ODC is handling complaints of alleged
unethical conduct on the part of Hawaii attorneys. Ethics
investigations lead to determinations ranging from a finding of no
unethical conduct {resulting in dismissal of the complaint) to
institution of formal disciplinary proceedings (leading to possible
imposition of disciplinary sanctions).

EDUCATIONAL FUNCTIONS., In addition to handling complaints,
CpC spends considerable time responding to requests from Hawaii
attorneys for ethics advice. O0DC also prepares other educational
material to assist the legal profession, such as writing monthly
articles on ethics topics for the Hawaii Bar News, preparing
ethics-related materials for various continuing legal education
programs, and speaking to groups of lawyers and non-lawyers about
attorney ethics and discipline issues.

STAFF. A chart reflecting the organizational structure of ODC
is shown in Figure 2.

As indicated in the Introduction to this Report, a milestone
in 1951 was the expansion of the ODC investigative staff from one
to three full-time investigators. This expansion has enabled ODC
to decrease the routine use of correspondence in favor of direct
field interviews to conduct the bulk of investigative work. This
has enhanced the thoroughness of investigations while reducing the
average processing time for cases.

Another significant staff adjustment in 1991 was the
assigrmment of primary responsibility for handling formal
disciplinary prosecutions to Assistant Disciplinary Counsel Brian
Means. This adjustment allowed the Chief Disciplinary Counsel and
other Assistant Disciplinary Counsel to devote more time to
screening grievances, handling complaint investigations, and
respending to written ethics opinion requests.
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I. ETHICS INVESTIGATIONS.

ODC has the power and duty to investigate all matters called
to its attention (whether by complaint or otherwise) involving
possible unethical lawyer conduct.

Written Complaints. To ensure the clarity of matters alleged,
complaints from clients and others are generally reguired to be in
written form {an exception is made where the complainant is unable,
because, for example, of physical disability or language
difficulties, to submit a written complaint). While complaints
need not be in a special format and may normally consist of a
letter stating the facts underlying the complaint (with related
documents attached), they should be as detailed as possible to
clearly inform ODC of the basis for the grievance.

Screening of Complaints. Each complaint is carefully screened
upon receipt. During the screening stage, the complaint is
generically referred to as a "grievance®". A grievance becomes a
"docketed" complaint {(i.e., is assigned a case number) and a formal
investigation is commenced where the facts in the letter, If
assumed to be true, are sufficient to raise a viable issue under
the lawyers’ ethic¢s code (known as the Hawaii Code of Professional
Responsibility).

"Mediation", Where the grievance appears to arise from a
simple misunderstanding between an attorney and client which might
be amicably resolved through the efforts of ODC, such efforts will
first be made in lieu of commencing a formal investigation. . If
mediation efforts succeed, a full investigation will be unnecessary
and the matter will be closed. However, if the minor dispute or
problem cannot be amicably resolved, a full investigation will be
undertaken.

Decision not to Investigate or *"Mediate". Where a grievance
does not raise ethics issues or does not contain sufficient factual
information, the complaining party is informed by ODC of that
assessment in writing and (where appropriate) is given guidance on
steps which may be taken to formulate a proper complaint and/or to
resolve the dissatisfaction directly with the attorney.

"Pending” Inguirv. In some cases, ODC will, upon receiving a
grievance, also conduct a preliminary inquiry to clarify facts
gnd/ox issues to determine whether there is sufficient information
Justifying a formal investigation. The attorney may be asked to
provide input concerning the matter, and further information may
§lso be scught from the complainant. In some cases, the informal
inquiry will lead to the docketing of the case. 1In other cases,
the inquiry will confirm that there is no sound basis for further
review of the grievance.




Self-Initiating Investigations. ODC may investigate any
matter which comes to its attention (through, for example, news
reports). Hence, a formal complaint is not necessarily needed
before an investigation is begun.

Statute of Limitations. There is no statute of limitations in
attorney discipline proceedings. A lapse of time between the
misconduct and the filing of a grievance is not deemad a denial of
due process and does not constitute a defense to a charge of
misconduct, but it may be considered in mitigation if specific
prejudice to the attorney is shown.

Response from Attorney. Upon determining that a matter,
whether received by complaint or otherwise, should be investigated,
ODC immediately notifies the attorney (who is referred to as the
"respondent”) in writing of the pendency of the investigation. The
respondent is initially asked to submit a detailed written response
concerning the matter. A respondent has a duty to respond and to
cooperate in an ethics investigation, and failure to do so can
constitute a separate act of misconduct which could further result

in summary suspension.

Thoroughness of Investigations. Each docketed complaint is
fully investigated befcore a determination is made as to the proper
disposition. The complainant and respondent are given full

opportunity to provide input., Where necessary, other witnesses are
interviewed and supporting documents are cobtained. ODC has the
power to subpoena witnesses and records. ODC staff investigators
assist in completing most docketed investigations.

Evaluation and Review. After ODC has completed an
investigation, all information is evaluated and a decision is made
as to the proper disposition of the matter. Each docketed
investigation must be reviewed and approved by at least one member
of the Disciplinary Board before the investigation may be
concluded.

IT. POSSIBLE COMPLAINT DISPOSITIONS.

Upon approval of a reviewing Board member, the following
dispositions may result from an investigation:

(1) Dismissal with Finding of No Unethical Conduct. Letters

are sent to the complainant and the respondent by ODC advising them
that the complaint has been dismissed based on a finding that a
finding of unethical conduct on the part of the attorney is not
supported.

(2) Dismissal with ILetter of Cauvtion. Where a finding of
unethical conduct is not supported, the respondent may nonetheless
be advised by ODC that certain steps should be taken to prevent
grievances of a similar nature from arising in the future.




{3) Informal Admonition. This least severe form of
discipline is imposed by ODC by way of a letter (sent to the
respondent by certified or registered mail} containing a
description of the conduct found to be viclative of the ,ethics
code. The respondent may refuse the Informal Admonition and demand
a formal hearing.

(4) Formal Proceedings. A formal discipline Petition is
filed against the respondent by ODC. Evidentiary proceedings are
then conducted before a three-member Hearing Committee, whose
report is subject to mandatory review by the Disciplinary Board.
The Board can itself impose certain forms of discipline (i.e.,
private or public reprimand). However, only the Supreme Court can
disbar, suspend, or publicly censure an attorney, and the case must
be further reviewed by the Court if those forms of discipline are
to be imposed.

The possible sanctions which can result from a formal
disciplinary proceeding are:

(1) Disbarment, suspension, or public censure (imposed by the
Supreme Court only); and

(2) Public reprimand or private reprimand (imposed by the
Disciplinary Board}.

A respondent who is censured by the Supreme Court or
reprimanded by the Board may continue to practice law. The
sanction can later be taken into account, however, to increase the
level of discipline where the respondent commits another ethical
violation.

A flow chart illustrating the Hawaii lawyer discipline process
is presented in Figure 3.

III. CORFIDENTIALITY.

Investigations conducted by ODC and formal proceedings before
hearing committees, the Board, and the Supreme Court become a
matter of public record when:

1. The Board files with the Supreme Court a report recommending
that the respondent be disbarred or suspended;

2. The Supreme Court issues an order imposing a public censure--
or affirming the imposition of a public reprimand--upon the
respondent;

3. The respondent reguests that the matter be public;

4. The investigation is based on the conviction of the respondent
for a crime: or
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5. The Supreme Court enters an order transferring the respondent
to inactive status due to physical or mental disability.

Where any of these conditions exists, ODC is permitted to
reveal information regarding the complaint or discipline record of
the respondent. See Rule 2.22, RSCH.

A reason for confidentiality of complaint information in other
circumstances is that a complaint against a lawyer may arise out of
his or her transactions with a client, which are confidential.
This confidence would be violated {and the private affairs of the
client exposed) if the complaint matter is made public without
restriction. Also, publicity unfair to the lawyer may result if a
complaint is fully revealed but later found to lack substance.
Further, public access to all complaint records or information
during an investigation may compromise the effectiveness of the
investigation.

Investigations or proceedings which conclude with the

imposition of private discipline (i.e., informal admonition or
private reprimand) remain, by their nature, confidential.
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FUNDING THE HAWAII ATTORNEY CGRIEVANCE SYSTEM

Mandatory annual attorney registration fees are the central
source of funding for the operations of the attorney grievance
system. §See Rule 17(d)}(2)(ii)}, RSCH. No public tax dollars are
devoted to funding the grievance system.

A comparison of the relative size of fund sources for the 1891
grievance system budget is reflected in Figure 4,

Interest earned on registration fees comprises a small
proportion of funding. Miscellaneous income, which also adds a
relatively small amount to funds on hand, primarily includes costs
levied upon disciplined attorneys. See Figure 4. Since cost
payments generally represent reimbursements for amounts previously
expended to process discipline proceedings, however, these amounts
are not really considered an active source of "new" funds.

Fig., 4. DISCIPLINARY BOARD BUDGET

Sources of Actut! Revenue £19G1)
Costy and Other Reimbursemerts (0.80)

trverest {3,1%0

Attornesy Registration Fees {55.1%)

Hawaii lawyers must register annually and (unless they are
full-time judges or on inactive status) pay annual licensing fees
te the Disciplinary Board. For administrative efficiency, the
attorney registration system is now operated by the Hawaii State
Bar Association ("HSBA") pursuant to bar unification rules adopted
by the Supreme Court in late 1989. Once collected by HSBA,
discipline registration fees must be turned over to the Board on at
least an annual basis. See Rule 17(d)(2)(ii), RSCH.



Annual discipline registration fees are established by the
HSBA Board of Directors, but cannot be set below levels in effect
as of July 1, 1985. Id. The annual discipline registration fees
for 1991 were as follows (fees are collected on a calendar year

basis):
$100.00 -~ 1st through 4th years of admission to any bar,
$200.00 -- 5th year and beyond of admission tc any bar.

The Disciplinary Board formulates the annual budget for the
lawyer ethics and discipline system in "consultation® with the HSBA
Board of Directors. Rule 2.4.(e}{(7), RSCH. The annual budget is,
however, subject to ultimate review and approval by the Supreme
Court. Rule 2.21, RSCH.

The Disciplinary Board‘s 1991 Budget (formulated in August
1990) reflected total allocations of $757,370.00. See Table 1.
However, because of the unexpectedly large number of attorneys who
began transferring from active to inactive status in 1930
(ostensibly due to the increase in registration fees and bar dues
following bar unification), a dramatic decrease in the number of
attorneys required to pay discipline registration fees occurred.
See Figure 5. This large shift in active bar membership was not
known to the Board until early 1991 due to the transfer of fee
collection responsibilities to HSBA. The number of attorneys
registering on active status increased slightly in 1991 over 1980,
but that increase was much less than expected.

Fig. 5. ATTORNEYS ON ACTIVE STATUS
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Restructuring of the discipline registration fee schedule for
1991 had been approved by the Supreme Court in 1990 and was
expected to significantly enhance the fiscal rescurces available to
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the Board in 1991. The projected increase in resources was firmly
supported by the Bar Association and was needed to meet such goals
as continued improvement of case processing time and expansion of
ethics opinion services to bar members.

Although overall Board revenues increased in 1991 (over total
revenues in 1989 and 19%0), the projected 1991 funding level was
not attained due to the unexpected nosedive in the number of active
attorneys. Hence, instead of receiving an anticipated $757,400.00
in registration fees in 1991, the Board received only $685,750.00
in fees (a difference of $71,650.00). After earned interest and
miscellaneous reimbursements were taken into account, a net
shortfall of $43,754.12 in *actual" over “"projected" 1991 Board

revenues resulted.

Despite the net revenue shortfall, the Board was able to
continue operation without impairment in 1991 due to a contingency
surplus accumulated through prudent spending practices in pricor
years. Significant planned outlays were required in 1991 for
salaries for added staff, office expansion, increased office rent,
and purchase of expanded telephone and computer systems, as well as
sponsorship of the half-day training seminar for all Hearing
Committee and Board members. Actual expenditures in 1991 thus
exceeded actual revenues by $45,502.07. A comparison of projected
versus actual Board expenditures for 1991 is shown in Table 1.

Table 1.
DISCIPLINARY BOARD AND OFFICE
OF DISCIPLINARY COUNSEL BUDGET

Projected Actual

REVENUES

Revenues (Registration Fees, Etc.).. §757,400.00 $713,645.88
EXPENDITURES

Total Salaries ...vieiecerensnecessss 5448,000.00 $406,987.38
Total Employee Benefits .......c.oeus 112,920.00 86,230.10
Professional Services ...vvscrrasers 18,500.00 58,914.64
Office ReNt ....evsevesnnsnsrsnnnans $0,000.00 96,748.44
Administrative EXpenses ........es.. 48,5950.00 56,788.75
Investigative Litigation Expenses .. 12,000.00 7.158.34
SUBTOTAL * & % F & & & % & & ¢ b sk e E R E R F WS 31691450580 818‘23
Capital Expenses " & % §F & * & ¥ B & ¥ 5w b 9w S 27'006‘00 46‘328'3%
Total Expenditures ...vecevseessecees $757,370.00 $759,147.95
REVENUES LESS EXPENDITURES ......... § 30.00 {$45,502.07)

‘ As reflected in the next section of this Report, the shortfall
in actual Board revenues did not prevent the attorney grievance
system from achieving its goals of faster case processing time,
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improved case investigation methods, and continued provision of
ethics advice and education.

Further, through continued observation of prudent figancial
management practices, an increase in registration fees was not
requested by the Board for 1992 despite the lower-than-projected
number of actively-registered attorneys. However, fee levels for
1993 will depend upon the direction and magnitude of any further
changes in the number of actively-registered attorneys.



OMPLAINT AND DISCIPLINE SUMMAR

I. NEW COMPLAINTS.

A. Grievances Received.

In 1991, a total of 519 grievances were received by 0ODC, of
which 330 were docketed for formal investigation (as more fully
described in Section B below). The 519 grievances received in 1951
represented the highest number of inquiries received since by 0DC
such statistics were first compiled in 1988.

Of the 189 grievances not docketed for formal investigation in
1991, 146 matters did not present sufficient information by which
ODC could proceed with a meaningful investigation (freguently,
efforts to obtain further information from the complaining party
were unsucessful) or, after a preliminary review was undertaken by
ODC (with information being obtained from the attorney and the
complaining party), no clear ethics issue could be discerned. The
remaining 43 non-docketed grievances were resolved through
"mediation” efforts undertaken by ODC between the attorney and the

complaining party.

Hence, even where a decision was made to refrain from
docketing a matter for full investigation, careful screening and
review of the new grievance was undertaken by the ODC staff.

It should also be noted that the ODC staff spends a
significant amount of time each year fielding telephone calls from
persons having questions or concerns regarding the conduct of
attorneys. In 1991, the 0ODC staff handled 921 such telephone
calls, during which information concerning the lawyers’ ethics
code, the manner in which a grievance may be registered, and the
discipline process was explained. Information may also be provided
to assist the inquirer in resolving a& concern or problem with the
attorney in question, thereby avoiding the need to pursue a formal
grievance.

B. Cages Docketed.

Cf the 519 grievances received in 1991, 330 were docketed for
formal investigation. As indicated on Page 8, a grievance is
generally docketed (i.e., assigned a case number) if the facts
presented by the complaining party are, if assumed to be true,
sufficient to raise a viable issue under the lawyers' ethics code.

The number of grievances docketed in 1991 reflected a
substantial increase over the number docketed in 1990. The growth
in docketed complaints (from 225 docketed cases in 1990 to 330 in
1991) represented a 47% increase. The 330 complaints docketed in
1931 also exceeded the previous annual high of 313 complaints
docketed in 1988. See Figure 6.



All docketed complaints require a full investigation by the
opC  staff. Also, as indicated on Page 9, each docketed
investigation must, upon completion, be reviewed and approved by at
least one member of the Disciplinary Board before the matter can
either be dismissed or moved forward for disciplinary action.

Fig. bB. ODC CASE ACTIVITY
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0Of the 330 complaints docketed in 1891, the largest complaint
source (58.8%) was clients, while other lawyers (17.9%), opposing
parties (9.4%), and ODC (5.8%) were responsible for originating the
next highest proportions of investigations. See Figure 7.

This apportionment of primary complaint sources is generally
consistent with trends established over previous years.



Fig. 7. COMPLAINT SOURCES
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D. Docketed Complaint Categories.

The largest complaint category in 1991 (comprising 27.0% of
all complaints docketed during the year) involved alleged neglect
of clients’ legal matters (perennially the largest complaint area).

Failure to promptly pay out funds (7.0%), conflict of interest
{(6.4%), misrepresentations to the court {5.2%), incompetence (i.e.,
lack of education or training) (3.9%). misrepresentations to non-
clients (3.6%), failure to account for funds (3.3%), and clearly
unreasonable fees (2.7%) made up the next largest complaint
categories. See Figure B.

E. Docketed Complaint Law Areas.

ODC began for the first time in late July 1991 to compile
statistics regarding the general law categories giving rise to
docketed complaints.

This half-year compilation shows that for the complaints
docketed during the second half of 1991, divorce (14.7%), personal
injury (12.6%), criminal law {9.8%), real estate (7.7%), and labor
and employment law (6.3%) were the practice areas which generated
the highest proportion of complaints. Complaints involving other
civil litigation matters (17.5%) and other non-litigation matters
(8.4%) collectively gave rise to relatively large proportions of
complaints as well. See Figure 9.
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The complaint categories utilized in 1991 have been slightly
expanded and refined for formal statistical purposes in 19852.

Fig. 8. COMPLAINT FIELDS OF LAW
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F. Historical Docketed Caseload Summary.

A chart comparing the number of complaints docketed and
closed, as well as the number of cases pending at year-end, for the
calendar years 1980-91 is shown in Figure 6.

The chart reveals -that case docketings have generally risen in
rough correlation to the increase in the number of actively-

registered attorneys in Hawaii.

It is also significant to note, however, that the number of
cases pending at year-end has steadily decreased since 1988 (the
year in which the previocus high of 313 complaints was docketed).
Despite the record number of cases docketed in 1991, the number of
cases pending at the end of the year (196) was the lowest in five
Years, thereby reflecting a continued high level of productivity by
the ODC staff.



G. Years of Practice Summarv.

An informal comparison of the number cof years which each
respondent had been a member of the bar at the time he or she was
complained against reveals that the number o0f complaints filed
appears to peak when attorneys reach their 10th through 15th years

of practice. See Figure 10.

However, as these figures do not take into account the number
of attorneys actually licensed in each time-line category, they
should be viewed for general interest purposes only.

Fig. 10. COMPLAINTS BY YRS OF PRACTICE
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II. CASES CLOSED.

Despite the record number of complaints docketed in 1931, a
record 344 complaints were brought to conclusion during the year.
This represents a 27% increase over the number of complaints closed

in 1990 (271).

As of December 31, 1891, the number of docketed cases
remaining open (196} was the lowest since 1986 (when 114 fewer
complaints were docketed). See Figure 6.

IXI. DISCIPLINE IMPOSED.
Of the 344 complaints closed in 1991, 68 (or nearly 20%) were
brought to conclusion in—connection with the imposition of

discipline. In all, 38 Hawaii lawyers were the subject of
disciplinary sanctions in 1991.
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The number of disciplinary sanctions imposed in 1551 include:

(1)

(2)

(3)

3 disbarments, 4 suspensions, and 1 public censure by the
Supreme Court;

2 public reprimands and 3 private reprimands by the
Disciplinary Board; and

25 private informal admonitions by ODC.

These sanctions are more fully summarized in Table 2.

Table 2.
COMPLAINT DISPOSITION IN 1991
No. of No. Complaints
Attorneys Involved

Disbarments 3 5
Suspensions 4 8
Public Censures 1 4
Public Reprimands 2 7
Private Reprimands 3 3
Informal Admonitions 25 25

Subtotal 1 38 52
Held in Abeyance (due to disbarment
or suspension on other complaints) 1 16

Subtotal 2 35 68
Dismissed Due to Lack of Evidence
Proving Unethical Conduct 198 272
Other 3 4

TOTAL 240 —344

IV. MISCELLANEQUS PROCEEDINGS.,

Beyond the imposition of actual disciplinary sanctions, a
number of miscellaneous proceedings were also initiated by ODC in
1991 for purposes of expedited protection of the public.

For example, at ODC’s request, the Supreme Court restrained 1
attorney from practice due to a felony conviction, transferred 2
attorneys to inactive status due to disability, and suspended 2
attorneys for failing to cooperate in ethics investigations. Also,
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the Supreme Court appointed trustees in 2 cases at ODC's request to
respectively inventory the files of a respondent who had
disappeared and another respondent who had been transferred to
inactive status due to disability. In addition, an audit for cause
of a respondent’s financial records was initiated with the approval
of the Board Chairperson when questions arose regarding the
respondent ‘s handling of client funds. Finally, one reinstatement
proceeding was concluded during 1991.

V. CASE PROCESSING TIME,

The challenge to the grievance system has been to balance the
need for expeditious case processing with the need for continued
thoroughness o©f investigative work and fairness to the parties
involved. Through hard work and dedication, the system has managed
to successfully balance those reguirements.

A general downward trend in average case processing time for
complaints docketed since 1980 is reflected in Figure 11. From a
high of 25 months required to close all cases docketed in 1981, the
average case closure time has decreased to less than 2 months for
complaints docketed in 1991. A caveat, of course, is that because
these figures reflect the average time for bringing all complaints
to conclusion (whether by dismissal, imposition of informal
admonition, or upon completion of formal discipline proceedings),
the figures for the latter two or three years could rise slightly
upon closure of more complex newer investigations or formal
proceedings which currently remain pending. Nonetheless, an
overall downward trend in average case closure time is evident.

Fig. 141. AVG MOS TO CLOSE CASES
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ODC Investigator Scott O‘Neal, who has been with ODC since
1989, has assisted greatly in coordinating the expansion of the
investigative staff in 15991. Through the efforts of Mr. O’Neal, as
well as new ODC Investigators Ron Sanchez and Susan Villella, the
grievance system has managed to steadily improve its case
processing performance during the year.

Finally, while average case closure time has continued to
improve, the total number of disciplinary sanctions imposed has
remained relatively stable since approximately 1986. See Figure
12. For general informational purposes, Figure 12a reflects the
number of disciplinary sanctions imposed in relation to the number
of miscellaneous protective actions (e.g., interim suspensions,
transfers to inactive status due to disability, and trustee
appointments) and reinstatement requests processed annually between
1980 and 1991.

Fig. 12. DISCIPLINE IMPOSED BY YEAR
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Fig. 12a. DISCIPLINE AND MISC. ACTIONS
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Of course, it should be mentioned that disciplinary sanctions
may be imposed at somewhat different rates each year because formal
discipline proceedings vary in complexity and difficulty. Hence,
a number of coincident factors may lead to a larger number of
formal proceedings being concluded in one year as compared to the
year before (or after). It would indeed be highly unusual for
formal discipline proceedings to come to conclusion at the same
annual rate. Formal proceeding dispositions must thus be viewed
over a number of years to correctly gauge general trends.
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I. PUBLIC DISCIPLINE SUMMARIES.

The following are summaries of public disciplinary action
taken in 1991:

A. DISBARMENTS.

Office of Disciplinary Counsel v. Russell D.C. Kim, No. 15009
(Order of Disbarment filed February 7, 1391).

The respondent misappropriated client funds in two cases,
failed to provide accounts to clients regarding their funds, and

failed to <cooperate with ODC in its investigation. The
misappropriation occurred in connection with funds received by the
respondent from c¢lients for investment on their behalf. The

company into which the respondent "invested" the clients’ funds was
a sham, and the respondent failed to reveal to his clients his

personal relationship with that company.

Dffice of Disciplinary Counsgel v. Robert E. Rosenfield, No.
15378 (Order of Disbarment filed August 9, 1991).

The respondent was disbarred in Hawaii on a reciprocal basis
following his disbarment in Pennsylvania on April 1, 19%1. The
Pennsylvania disbarment resulted from the respondent’s various acts
of misconduct there, including dishonesty, fraud,
misrepresentation, false statements, and mishandling of client
funds between Decembexr 1984 and May 1985.

Office of Disciplinary Coungel v. Stephen A. Nordvke, No.

15463 (Order of Disbarment filed September 19, 1991).

While representing clients in a business loan matter, the
respondent failed to maintain adeguate records of his handling of
the clients’ loan proceeds, failed to furnish an accounting of
those funds, and failed to deliver files belonging to the former
clients when they discharged him from employment. In another
matter, the respondent improperly converted to his own use funds
belonging to a probate estate, failed to complete the probate,
failed to inform the estate’s beneficiaries of the status of the
probate, made false statements to the beneficiaries and others
regarding the estate, failed to obey a probate court order removing
him as personal representative of the estate and ordering
reimbursement to the estate, failed to provide accountings of
estate property, and failed to maintain adequate records regarding
his handling of estate assets. The respondent was also cited for
failure to cooperate with ODC in its investigation of these cases.



B. USPENSIONS.

Office of Disciplinary Counsel v. Andrew S. Ono, No. 15222
(Order of Suspension filed May 13, 1881).

The respondent was suspended for one year and one day for
failure to perform services in a probate case for nearly twelve
{12) vyears. The respondent was twice disciplined on prior
occasions for neglect of probate matters.

Office of Disciplinary Counsel v. Robert W. Jinks, No. 1487
(Order of Suspension filed April 15, 199%1).

The respondent was suspended for three years on a reciprocal
basis due tc his suspension for that periocd of time in Califormia
cn November 29, 1990. The respondent stipulated in California that
as the sole trustee of a trust and as an employee of a law firm,
he: commingled funds; was involved in conflicts of interest among
the trust, the investors, and his employer law firm; performed
services for the trust without having adequate skills; failed to
use reasonable diligence and his best judgment as trustee; failed
to maintain complete records and to render appropriate accounts for
the trust; and failed to preserve financial records.

Office of Disciplinary Counsel v. Erick T.S. Moon, No. 15496
(Order of Suspension filed October 17, 1891).

The respondent was suspended for one year and one day for:
failing to make court appearances for four clients; failing to
complete interrogatories for clients in a lawsuit and failing to
answer their questions; failing to withdraw from a divorce case
after being discharged by the client and failing to timely release
her file to her; failing to meet deadlines for filing documents in
four criminal appeals; and failing to pay fines imposed by trial
judges and the Supreme Court.

Office of Disciplinary Counsgel v. Mamoru Shimokusu, No. 15515
(Crder of Suspension filed October 23, 1991).

The respondent was suspended for three months for failing to
record a client’s deed for some two years despite repeated
requests. In 1989, the respondent received a Public Reprimand from
the Disciplinary Board for similar misconduct, as well as for
making false statements to his clients concerning the status of the
recordation of their deeds. The prior discipine was taken into
account in determining the three-month suspension.

C. PUBLIC CENSURE.

Office of Disciplinary Counsel v, Brian M.C. Pang, No. 11764
(Order of Public Censure filed January 11, 1991).

The respondent misappropriated client trust funds in one case,
neglected and abandoned clients’ legal matters in four cases,



failed to comply with court directives and procedures in two cases,
and failed to cooperate with ODC during the ethics investigation.
¥itigating factors included the respondent’s prior transfer to
inactive status, and his successful completion of a one~year,period
of rehabilitative treatment from substance abuse, continuing
efforts at rehabilitation, and participation in the Attorneys and
Judges Assistance Program.

D. PUBLIC REPRIMANDS.

Dffice of Disciplin Counsel v. Barbara Lee Melvin, ODC
214%, 2250, 2023, 2212, 2271, 2609 (Public Order of Discipline
issued on March 11, 1991).

The respondent was publicly reprimanded (based on an agreed
statement of facts) for failing to adequately communicate with six
clients regarding their cases and for failing to complete a
client’s adoption matter in a timely fashion. The Board noted that
since the respondent had previously received an Informal
Admonition for neglect of a client's criminal appeal, as well as
two other Informal Admonitions for respectively neglecting a
divorce case and failing to promptly turn a divorce client’s file
over to the client’s new attorney, any future ethical violations by
her would be considered with great seriousness.

Office of Disciplin Counsel v. Mvles 8. Breiner, ODC 3105
(Public Order of Discipline issued on October 24, 1951).

The respondent was publicly reprimanded for falsely certifying
to state unemployment insurence officials in 1989 that he was not
working when he was in fact receiving payments for legal work
during the period in question.

II. MISCELLANEQUS PROCEEDINGS.

As stated above, the Supreme Court in 1951 also suspended 2
attorneys for failing to cooperate in ethics investigations (Rule
2.12AY), restrained 1 attorney from practice due to a felony
conviction (Rule 2.13(a}), and transferred 2 attorneys to inactive
status due to disability (Rule 2.19). The Supreme Court also
appointed trustees in 2 cases to inventory the files of an attorney
who had disappeared and an attorney who had been transferred to
inactive status due to disability (Rule 2.20).

These additional dispositions are summarized below:

A. RULE 2.12A PROCEEDINGS.

Office of Disciplinary Counsel v. Ronald D. Dicker, No. 15122
{Order of suspension filed March 15, 19351).

The respondent was suspended under Supreme Court Rule 2.12A
for failing to cooperate in the investigation of several ethics
complaints filed against him. Under Supreme Court Rule 2.12A, an
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attorney who fails to cooperate in an ethics investigation may be
summarily suspended from the practice of law until further order of
the Supreme Court. The respondent had failed to respond over a
pericd of several weeks to multiple requests from ODC for
information concerning a number of complaints filed against him by
clients and others. The respondent will remain suspended until the
completion of formal disciplinary proceedings.

Office of Disciplinary Counsel wv. John Tumacder, No. 152390
(Order of suspension filed May 28, 1991).

The respondent was suspended under Supreme Court Rule 2.12A
for failing to cooperate in the investigation of an ethics
complaint filed against him by a former client. While the
respondent had sporadically provided some general information to
ODC regarding the complaint from May to November 1990, he failed to
reply to follow-up inquiries from ODC beginning in November 1930.

B. RULE 2.13 PROCEEDING.

Office of Disciplinary Counsel v. William D. Mett, No. 15036
(Crder of temporary restraint filed February 4, 1891).

The respondent was temporarily restrained from the practice of
law under Supreme Court Rule 2.13 based on his felony conviction
for federal mail and wire fraud on November 5, 1990. The
respondent is thus prohibited from practicing law pending the
disposition of formal attorney discipline proceedings to be filed
against him.

C. RULE 2.19 PROCEEDINGS.

Office of Disciplinarv Counsel v. Kathy J. Gumpel, No. 15404
(Crder of transfer to inactive status filed September 26, 1591j.

The respondent was transferred to inactive status for an
indefinite period under Supreme Court Rule 2.19 due to mental
incapacity. On June 26, 1991, the Supreme Court had entered an
interim order transferring the respondent to inactive status
pending her examination by &a medical expert. Following
examination, the expert confirmed her disability. The respondent
will be returned to active status only upon certification by a
qualified medical expert that she is no longer disabled.

Dffice of Disciplinary Counsel v. Katsuya Yamada, No. 15333
{(Order of transfer to inactive status filed on May 29, 1992 and
October 8, 19%1).

The respondent was transferred to inactive status for an
indefinite period under Supreme Court Rule 2.19 due to mental
incapacity. On May 29, 1591, the Supreme Court had entered an
interim order transferring the respondent to inactive status due to
his assertion that he is suffering from a mental or physical
infirmity or illness which makes it impossible for him to defend



himself adequately in pending disciplinary proceedings. See
Supreme Court Rule 2.19(c). Following an examination, a medical
expert confirmed the respondent’s disability. The respondent will
be returned to active status only upon certification by a gqualified
medical expert that he is no longer disabled.

D. RULE 2.20 PROCEEDINGS.

Office of Disciplinary Counsel v. Ronald D. Dicker, No. 15122
(Order Appointing Trustee filed March 1%, 1981).

After the respondent was suspended by the Supreme Court on
March 15, 1991 for failing to cooperate in ethics investigations,
a trustee was appointed at ODC’s request under Supreme Court Rule
2.20 to take custody of the respondent’s case files and to return
those files to his clients.

Office of Disciplinary Counsel v. Kathy J. Gumpel, No. 15404
(Order appointing trustee filed June 26, 1831).

After the respondent was transferred to inactive status by the
Supreme Court on September 26, 1991 due to mental incapacity, a
trustee was appointed at ODC’s request under Supreme Court Rule
2.20 to take custody of the respondent'’s case files and to return
those files to her clients.
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1. ETHICS OPINIONS,

As a service to bar members, ODC furnishes verbal and written
ethics advice to attorneys who inguire as to their own prospective
conduct. Opinions are not provided c¢oncerning the conduct of
another attorney or of the inquirer’s past conduct.

In 1991, ODC furnished 91 written ethics opinions and 1,003
telephone opinions to Hawaii attorneys. A comparison of the
provision of ethics information to bar members in 1990 and 1981 is
shown in Table 3.

Table 3.

ETHICS GUIDANCE PROVIDED TQO BAR MEMBERS (1990 & 1991)
1990 1991
Letter Opinions 99 51
Telephone Opinions 954 1,003

Written reference information
(no opinion necessary) 137 167
TOTAL 1,180 1,261

ODC’'s Paralegal, Marjorie Murphy, has played an invaluable
role in researching and drafting responses to most of the written
opinion requests received from Hawaii attorneys.

II. OTHER _ETHICS EDUCATION.

A. Bar News Articles.

In addition to providing written and verbal ethics advice, ODC
publishes monthly articles in the Hawaii Bar News pertaining to
ethics law and procedure.

The Bar News articles published in 1991 by ODC covered the
following topics:

January POLICIES ON ETHICS OPINION REQUESTS

February PUBRLIC DISCIPLINE SUMMARIES

March CONFLICTING CLAIMS OF CLIENTS AND THIRD
PARTIES TO FUNDS HELD BY AN ATTORNEY

April TWO NEW ODC INVESTIGATORS HIRED

May STATISTICAL REPORT FOR 1990
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June HANDLING OF FEE ADVANCES/NON-REFUNDABLE

RETAINERS

July SUMMARIES OF PRIVATE DISCIPLINE IMPOSED 1IN
193¢

Auvgust LIST OF ODC BAR NEWS ARTICLES PUBLISHED SINCE
JUNE 1988

September REPORT OF THE ABA COMMISSION ON EVALUATION OF
DISCIPLINARY ENFORCEMENT

Cctober SUBSTANCE ABUSE AND DISCIPLINE

November PUBLIC DISCIPLINE SUMMARIES

December GIFTS AND LOANS TO JUDGES AND COURT STAFF

B. Speeches and Presentations.

The ODC staff also made a number of public appearances in 1981
to provide information to attorneys, attorneys’ staff members, and
the public regarding lawyer discipline and ethics.

The presentations given in 1991 by the ODC staff were as
follows:

Disciplinary Law & Procedure Training Seminar (1/19/91)
Inns of Court-~Conflicts of Interest (1/23/91)

National Organization of Bar Counsel--
Current Developments (2/9/91)

People's Law School (2/21/91)
HICLE--"How to Face the Media" (2/27/91)
Damon Key Bocken Leong & Kupchak (3/8/91)

Family Law Section (3/20/91 & 4/17/%1)

People’s Law School (4/18/91)

CAPA Seminar (5/7/91)
AG’s Legal Assistants (6/13/91)
HICLE--*Conflicts of Interest®™ (6/22/91)

Kational Organization of Bar Counsel--
*Handling Special Cases” (8/3/91)

Rush Moore Craven Sutton Morry & Beh (8/16/91)

Medicolegal Seminar--St. Francis Medical Center ({8/22/91)
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Government Attorneys Conference {8/30/91)
Hawaii State Bar Association Staff (9/16/91)
UH Lab School (10/8/91)
People’s Law School (10/16/91)
HICLE~--"Trust Accounting Rules & Practices"™ (11/21/91)
HICLE--"Ethics & Divorce® (11/22/91)

C. Manual of Law and Procedure for Hawaii Attorney
Discipline Proceedings.

In conjunction with the Disciplinary Law and Procedure
Training Seminar conducted in January 1991 for all adjudicators in
the attorney grievance system, the ODC staff (together with Supreme
Court Staff Attorney James Branham) produced a completely-revised

Manual of law and Procedure for Hawaii Attorney Discipline

Proceedings.

The Manual, which was originally developed in 1881, contains
narrative guidelines and references for all aspects of lawyer
discipline proceedings in Hawaii. A further update in light of
rule changes adopted by the Supreme Court during 15%1 will be
issued in the Summer of 1952,
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RULE CHANGES

As indicated on Page 1 of this Report, the organizational and
procedural rules pertaining to the ethics and discipline system are
contained in Hawaiil Supreme Court Rule 2.

During 1991, the Supreme Court issued two Orders amending
certain portions of Rule 2 as follows:

1. On January 11, 1991, the Supreme Court amended Rule 2.7(b) and
Rule 2.7(d} to clarify (i) service requirements in formal
discipline proceedings, and (ii) the circumstances under which
a formal discipline case may be heard directly by the
Disciplinary Board (without first convening a Hearing
Committee) upon the default of a respondent who has
disappeared.

2. On November 8, 1991, the Supreme Court:

a. Amended Rule 2.3 to allow the Court or the Board to
impose a substance abuse monitoring program upon a
respondent in lieu of or in addition to the imposition of
discipline.

b. Amended Rule 2.7(b) to shorten from 60 to 30 days the
time for a Hearing Committee to file its report with the
Disciplinary Board following completion of a formal
disciplinary hearing.

c. Amended Rule 2.7(c) to (i) shorten from 40 to 20 days the
time for a respondent to file with the Court an opening
brief objecting to the report and recommendation of the
Board, and (ii) shorten from 40 to 20 days the time for
ODC to file with the Court an answering brief.

d. Amended Rule 2.22 to allow the Board Chairperson, upon
receipt of "trustworthy" evidence, to authorize ODC to
disclose to the Attorneys and Judges Assistance Program
an attorney’s possible substance abuse, physical or
mental illness, or other infirmity.

These amendments were all proposed by the Disciplinary Board
and fully supported by the Hawailii State Bar Association.



I. ARBA MODEIL RULES OF PROFESSIONAL, CONDUCT.

During 1991, Gerald Kibe and Charlene Norris served as members
of the Model Rules Committee appointed jointly in 198% by the
Hawaii Supreme Court and the U.S. District Court to review the ABA
Model Rules of Professional Conduct ("Model Rules”). The Committee
began deliberations in 1989 and completed its initial run-through
of all Model Rules provisions in 1991. A final draft report of the
Committee’s determinations is being prepared.

It is not known when the Model Rules, which are intended to
replace the present Code of Professional Responsibility, will be
adopted. The Model Rules do not vary substantially from the Code,
thus making wholescale adjustment in the manner in which attorneys
practice unnecessary. However, certain limited variations between
the Model Rules and the Code will probably be included, which will
require education and awareness on the part of bar members.

II. DISCIPLINARY BOARD/HSBA JOINT COMMITTEE ON EVALUATION OF
DISCIPLINARY ENFORCEMENT.

A joint committee comprised of representatives of the
Disciplinary Board and the Hawaii State Bar Association was formed
in August 1991 to review the May 1991 Report of the American Bar
Association Commission on Evaluation of Disciplinary Enforcement.

The joint committee, chaired by attorney Vernon Char, met
several times during the PFall of 1891 to review the ABA
Commission’s 22 recommendations for improvement of the lawyer
discipline process nationwide. Board members Gillmor, Carson,
Jubinsky, Lum, Rush, and Wolff served as members of the joint
committee, and Chief Counsel Kibe served as Reporter.

By the end of 1991, the joint committee was taking steps to
complete its review and to prepare a final report regarding action
on recommendations for Hawaii. Upon completion of the final report
in early 1982, the joint committee’s determinations were to be
presented to both the Disciplinary Board and the Bar Association
Board for action.

III. HSBA COMMITTEE ON SOLICITATION AND LAWYER ADVERTISING.

Gerald Xibe and Carcle Richelieu participated during 1981 in
the activities of a l4-member ad hoc Hawail State Bar Association
Committee on Solicitation and Lawyer Advertising chaired by
attorney Mark Davis.

The Committee determimed to act as a clearinghouse for lawyer
solicitation concerns and will refer appropriate matters to ODC for
possible investigation.

The Committee has alsc endorsed closer communication with
medical professionals and other segments of the public to enhance
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awareness of the impropriety of uninvited, in-person solicitation
of legal business. Also, a possible amendment to the Disciplinary
Rules to require disgorgement of fees received by a lawyer who has
obtained a case through improper solicitation is also. being
considered.

The Hawali attorney grievance system diligently strives to
ensure that lawyers licensed to practice in this State remain
mindful of--and continuously conform their conduct to--the high
ethical standards established by the Supreme Court of Hawaii.

In 1991, the grievance system implemented further operational
refinements to maintain the ability to fairly, thoroughly, and
expeditiously handle complaints alleging unethical attorney
conduct. These refinements enabled the system to review an
increased number of grievanceg while continuing to reduce the
period of time during which those grievances remained pending.

wWith continued support from the Supreme Court, the
Disciplinary Board, the practicing bar, and the public, the ethics
and discipline system will successfully remain at the forefront of
ensuring the accountability of the members of the legal profession
toward their clients and the community.
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Appendix E

The Home Insurance Company
Hawaii

Accident Years as of 12/31
Basic Limits
{in $ thousands, except for numbers of claims)

1986 1987 1988 1989 1990
Earned Premiums*® 1,956 1,887 1,791 1,787 1,967
incurred Losses™ 1,104 429 808 218 489
{Capped at $100K per)
Incurred Claims™ 73 46 44 39 56
Average L0SS 15.1 9.3 20.6 56 8.7

5Y¥rs

9,388
3,148

258
12.2

*Data compiled by the Home Insurance Company. Drawn from a letter to Hawaii Insurance

Department dated February 22, 1991,



Appendix F
MINIMOM FINANCTIAL RESPONSIBILITY FOR LAWYERS

DESCRIPTION OF THE OREGON STATE BAR
PROFESSIONAL LIABILITY FUND AND DISCUSSICN OF
ALTERNATIVES FOR ETATE BAR INSURANCE PROGRAMS

By Kirk R. Hall
Chief Executive Officer
Oregon State Bar Professional Liability Fund

May 23, 1%91

The Oregon State Bar Professional Liability Fund is the
nation's only mandatory state bar malpractice coverage fund. The
program has been in operation since 1978 with considerable success.
This article presents details of the Oregon Fund, and discusses
other alternatives available to state bar associations.

History of Fund

The Oregon State Bar is an integrated, mandatory bar
association. The Professional Liability Fund was created in 1978
to achieve two objectives: (1} to create a stable market for
malpractice coverage for Oregon lawyers, and (2) to protect the
Oregon public by ensuring that all Oregon lawyers would carry
malpractice coverage.

The first idea for a Fund arose in the nid-1%70s, when
lawyers, doctors, and other professionals experienced a %"hard"
market in the commercial insurance industry. The cost of
malpractice coverage rose, terms and availability decreased, and
in many cases carriers disappeared from the marketplace. These
insurance industry problems had nothing to do with the history of
claims against lawyers in Oregon, but instead were dictated by

world reinsurance trends, changes in the business cobjectives or
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ownership of insurance companies, etc. Roughly half the lawyers
in Oregon were practicing "bare®, without any malpractice coverage.
The lawyers of the state became dissatisfied with the product
provided by the commercial insurance industry, and decided to take
action to form a locally-based fund for Oregon lawyers which would
provide coverage through both hard and soft insurance cycles. The
concept of a fund was similar in many respects to the Oregon Client
Security Fund, which was established a decade earlier.

Several other state bar associations reached the same con-
clusions at the same time. fThose states opted to form mutual
insurance, reciprocal, or stock companies under applicable state
law, in effect simply competing against the commercial carriers.
Lawyers in those states were not required to carry malpractice
coverage, and the bar-related mutual insurance companies which were
created likewise were not required to provide coverage to all
lawyers of the state. As a result, lawyers in these states have
enjoyed lower and more stable rates from the bar-related insurance
companies, but the public is not assured that every lawyer
practicing in the state carries malpractice coverage and individual
lawyers are not assured that they can obtain coverage.

In Oregon, the lawyers decided that creating an alternative
coverage source solved only half the problem. We believed it was
also important to make coverage mandatory for lawyers in private
practice, just as auto insurance is mandatory for all drivers.
After considerable study, we determined that the best approach was

to pocl all Oregon lawyers in a state bar malpractice fund as to



the first $300,000 of coverage. Once the state bar imposed the
requirement of mandatory coverage, the only alternative to a
mandatory bar fund for all would have been to create an assigned
risk pool or joint underwriting association for only those lawyers
rejected by the commercial carriers, which has not proved
successful in other lines of insurance. An assigned risk pocl
would also have created problems when lawyers shifted from one
carrier to another or in and out of the pool, raising gquestions
concerning prior acts coverage, tail coverage, disputes among
carriers as to responsibility for a particular claim, etc.

To create the Fund, the Board of Governors of the Oregon State
Bar obtained authorizing legislation from the 1973, 1975, and 1977
Oregon legislatures. A final proposal was approved by the Board
of Governors and the membership at the November, 1977 bar conven-
tion. The Fund commenced operations on July 1, 1978, and has been
in operation ever since.

wWhile the Oregon Professional Liability Fund is unigque to the
United States, theré are similar mandatory bar programs in every
province of Canada; Great Britain, Ireland, and Australia. All
have performed well over the past two decades, resulting in
considerable protection of the public and savings to the practicing
lawyers.

Current Program

Under the current program, all lawyers in private practice in
Oregon must obtain malpractice coverage from the Fund in the amount

of $300,000 per claim/$300,000 aggregate per year. There is no
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deductible. Coverage is written on an individual basis, not firm
basis, so the aggregate limits for a firm are equal to the number
of lawyers with coverage at the firm (e. g., a l0-member firm
effectively has PLF limits of $300,000 per c¢laim/$3 million aggre-
gate). Lawyers who fail to pay the annual Fund assessment are
suspended from bar membership and may no longer practice law in the
state.

There are roughly 10,400 members of the Oregon State Bar, of
which approximately 7,800 are active and reside in Oregon. Of
these lawyers, approximately 5,400 are in private practice and
participate in the Fund, while the remaining 2,400 lawyers claim
exemption from the Fund. These are lawyers who work as in-house
corporate or government counsel, law professors, employed legal
aid attorneys, retired attorneys, etc. The Fund offers coverage
on a claims-made basis, and the terms of coverage are as broad as
commercial programs.

Cost of Coverage

The cost for coverage in 1991 is $1,800 per attorney. This
is roughly eqguivalent to a premium of $1,190 for a commercial
policy with limits of $100,000 per c¢laim/$300,000 aggregate with
a $1,000 deductible. Our present projection is that the cost of
coverage will stay the same or decrease in the coming years.

New attorneys are charged only half the regular assessgment in
their first year of practice. The cost of coverage is then "step-

rated" up to the full assessment over the following four years.
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Surcharges, Debits, and Credits

Unlike a commercial carrier, the Fund does not attempt to
underwrite attorneys prospectively based upon their areas of
practice. That is, we do not charge some lawyers more and other
lawyers less for new coverage based upon an analysis of each
lawyer's practice by subject area. This is generally inaccurate
and involves a tremendous amount of bureaucratic paperwork.
Because we are a mandatory Fund, we know that the lawyers we cover
will be obtaining additional coverage from ug in the future.
Accordingly, we can effectively "underwrite" and surcharge lawyers
for future coverage based on actual prior claims experience, not
just a guess as to future risk based on practice area.

Under our Special Underwriting Assessment (SUA) systenm,
attorneys with prior claims are charged an additional amount for
their coverage in future years. There is no surcharge for claims
which are defended or settled for a total amount of $10,000 or
less, which is the great majority of claims. For larger claims,
the surcharge is equal to two percent of the total of defense and
indemnity costs in excess of $10,000. The surcharge is paid each
year for a total of five years if the attorney remains in private
practice. Most attorneys have found this a fair way of making
those attorneys causing claims bear a greater portion of the cost
of the Fund, while keeping the mandatory malpractice coverage
affordable.

Extended Reporting or “Wrail" Coverage

Because the PLF is a claims-made plan, attorneys must obtain

100



extended reporting or "tail" coverage when they leave the private
practice of law. This tail coverage applies to claims first made
against the attorney after retirement arising from actions occur-
ring before retirement.

Most commercial companies offer tail coverage to retiring
attorneys on a very unfavorable basis--e.g., at a price of 200
percent of the annual premium for only a one- or two-year extended
reporting period. In contrast, our Fund provides tail coverage to
retiring attorneys automatically at no additional cost. This
applies also to attorneys who are leaving the private practice of
law for other ventures, such as government or corporate work or

business ventures.

Coverage of Individuals vs. Firms

It is a new concept for many lawyers to consider malpractice
coverage that is written on an individual basis, not on a firm
basis. Our main reason for this choice is that participation in
the Fund is tied to membership in the Oregon State Bar, not to
membership in any particular firm. Collection of the annual
assessment and suspension for nonpayment must necessarily relate
to individuals and not firms. However, there are other additional
benefits as well. Lawyers frequently change firm association mid-
vear, and firms themselves merge and split. It would be an
additional bureaucratic burden to keep track of all these hirings,
firings, mergers, and splits, and to have to reissue coverage each
time. In contrast, because Fund participation is tied to bar

membership, we provide coverage to individual lawyers wherever they
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may be practicing.
Multi-sState Pirms

Some Oregon firms have opened branch offices in other states.
These firms typically buy excess coverage above our $300,000/-
$300,000 primary limits, and have had no difficulty in obtaining
"drop-down" primary coverage for their out-of-state attorneys from
the commercial excess carriers. The PLF also offers excess
coverage to multi-state firms, as discussed in detail below.

Differences Among Segments of the Bar

As noted above, the Fund charges each lawyer in Oregoen the
same amount for coverage, with a surcharge for attorneys with prior
claims., This is underwriting based on actual claims experience,
not a hypothetical projection of claims based on such factors as
firm size, area of practice, etc.

On occasion, we have been asked why we don't offer discounts
to selected "low risk"™ firms or specialties and impose surcharges
on selected "high risk" firms or specialties. Our answer is that
we cannct see significant and long-term statistical differences
between lawyers and between groups of lawyers in Oregon. For
example, large firms of 100 lawyers or more tend to have fewer
reported claims per lawyer, but the severity of large firm claims
is significantly worse. On balance, we have paid out as much in
defense and indemnity of claims against large firms in Oregon as
the firms have paid to us in annual assessments. Put another way,
the large firms have not been "subsidizing" other segments of the

bar through thelr regular annual assessments.
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Similarly, while some practice areas appear to present lower
risk than others, there is no guarantee that any particular lawyer
will practice solely in a low risk area during a given year.
Oregon does not certify lawyers for practice in specialty areas,
and so each attorney is authorized to take on any type of practice
matter. Some of our worst claims have been business or securities
matters taken on by lawyers whose regular practice is concentrated
on criminal defense, or financial matters taken on by insurance
defense lawyers. Rather than attempt to analyze each year the
practices of each of the 5,400 lawyers participating in the Fund
in order to make small variations in the annual assessment, we
treat all lawyers the same until they have shown themselves to be
different by generating claims (at which point the lawyers are
surcharged). This eliminates a tremendous amount of paperwork, and
treats all Oregon lawyers as equals.

Reinsurance

Insurance companies often obtain reinsurance to protect them
on the risks assumed and spread those risks to other financial
entities, the reinsurers. Because Oregon has a mandatory programn,
and because the 1limits of coverage ($300,000 per claim) are
relatively low, we are able to operate safely without reinsurance.
This is a great strength, as we are able to charge Oregon lawyers
for coverage based solely on the Oregon claims experience. When
the national and international reinsurance markets tighten, the
price of reinsurance skyrockets and availability shrinks (as

occurred in 1985-87). This affects commercial companies writing
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lawyers' malpractice insurance in every state. However, because
we are limited to Oregon lawyers, and because we are insulated from
the reinsurance markets, we are able to ride out hard-market
insurance cycles without any effect on price or availability in
Oregon.

lL.oss Prevention

Loss prevention is one of our greatest achievements, and one
which can only be implemented to the greatest extent through a
mandatory bar program. On average, we spend $70 per lawyer per
year on loss prevention activities. In contrast, the other bar-
related mutual insurance companies spend only $5 to $10 per lawyer
per year on loss prevention, and the commercial companies spend
virtually nothing.

This discrepancy is for two reasons. First, the commercial
companies have little interest in loss prevention, as they are not
particularly anxious to decrease the number and severity of clains,
which in turn would decrease the total premium charged and the
profit to the insurer. Second, both the commercial companies and
the bar-related insurance companies have to worry that their
current insureds will shift to another company in the next year;
this would mean that any money spent on loss prevention for the
insured firm would effectively ke "wasted" and the benefits would
be enjoyed by another insurer. The bar-related companies also
operate in a competitive environment, and cannot pass on the cost
of loss prevention through their premiums.

In contrast, because the Oregon Professional Liability Fund
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is a mandatory, ongoing program, we know that every dollar invested
in loss prevention will result in a benefit of several dollars to
us in future years through the reduction of malpractice claims.
Our loss prevention activities focus on four areas: (1) education
by way of written materials and workshops, (2) in-office assistance
with law office systems, (3) alcochol and chemical dependency
counselling and intervention, and (4) stress, burnout, and career
change counselling and intervention.

Cur education programs all qualify for mandatory CLE credit,
and are provided free of charge several times a year. As a result,
our programs are heavily attended. 1In addition, we make available
audio cassette programs which qualify for CLE credit and which are
mailed free to lawyers upon request.

We also print handbooks on malpractice avoidance in special
areas of concern. These handbooks are mailed free to each member
of the bar, and are presented to new bar members upon admission.
Oour current list of handboocks includes malpractice avoidance
information relating to time deadlines and statutes of limitations,
securities law, office systems (docket control, conflicts, etc.),
and environmental law. We also mail a loss prevention newsletter
approximately six times a year.

In addition, we maintain four staff members who travel around
the state working with lawyers on a confidential basis in such
areas as law office systems, alcohel and chemical dependency
problems, and stress, burnout, and career change problems. We

also maintain separate downtown facilities where group support
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meetings are held on a daily basis to deal with problems of
substance abuse, co-dependency, and other matters which can impair
a lawyer's performance. This assistance program operates
independently of the bar, and does not report any information to
the bar discipline staff. As a result, we receive dozens of
referrals every month from lawyers and judges around the state
concerning impaired lawyers who need help. Over the past nine
years, we have assisted approximately 400 lawyers and judges with
alcohol or chemical dependency problems back intoe productive
sobriety, and we have assisted literally hundreds of law offices,
large and small, in straightening out their law office systems
relating to docket control, conflicts, mail handling procedures,
and similar matters. This has all been accomplished on a 100
percent confidential basis.

211 these activities are funded from our assessment dollars
as a valuable investment in prevention of future claims. This is
an especially good reason for a mandatory bar malpractice fund, as
there usually will be no other funding source available for such
intensive loss prevention programs. We believe in loss prevention,
as it helps not only the lawyers but the image of the profession
and the public at large.

Claims Handling

Wnen claims are made, they are handled primarily by staff
attorneys with several years' experience in private practice. We
employ independent lawyers from a select defense panel for cases

in actual litigation, but staff attorneys always monitor cases
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closely even while in litigation. If a lawyer has made a mistake
causing damages, we try to repalr or pay the claim as quickly as
possible; on the other hand, if the lawyer has not made a mistake
or has not caused damages, our policy is to defend the claim all
the way. We have made it widely known throughout the state that
wve will not pay "defense costs™ or "nuisance value' settlements,
as this would only increase our costs over the long run. As a
result, only 45 percent of claims go into litigation, and the
plaintiff wins a verdict in only seven percent of those cases in
litigation (often with damages below ocur settlément offer). More
than 55 percent of our claim files are closed without any payment
of indemnity. We believe our claims handling is far superior to
that of most commercial carriers, which do a good job of marketing
but a bad job of actual claims handling.

We have occasionally been asked whether the existence of a
mandatory fund creates claims against lawyers. The answer is
probably yes, but that is not necessarily a drawback. The
existence of a mandatory fund may allow unrepresented claimants to
present small claims with merit which would have otherwise gone
uncompensated due to the cost of hiring another lawyer. Spurious
or frivolous claims which are presented because of the existence
cf a mandatory fund are dealt with firmly as described above, which
tends to inhibit the presentation of similar claims in the future.
On average, an Oregon lawyer has a one-in-ten chance of having a
claim made in any given year; this is approximately the same as the

national average. Our cost of coverage is below the cost of
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comparable commercial coverage in neighboring states. For these
reasons, we do not believe that the existence of a mandatory fund
increases the cost of malpractice coverage for participating

lawyers.

L.egal Challenges

Over our 12 years of operation, we have faced a number of
legal challenges to our existence and our regquirements. These have
included claims relating to due process, equal protection, anti-
trust statutes, civil rights, etc. In each case we have prevailed.
Both state and federal courts have found that the existence of a
mandatory malpractice fund in an integrated state bar association
is proper, just as the requirement of participation in a client
security fund was upheld in many states a generation ago.

Need for Mandatory Participation

We have occasionally been asked what is the justification for
requiring all lawyers in private practice to carry malpractice
coverage, The question is sometimes asked whether we are aware of
any malpractice claims in Oregon before 1978, or any malpractice
claims in any other state, which went unpaid because a lawyer did
not carry malpractice coverage. The answer is a resounding "yes¥.
We know anecdotally of meritorious malpractice claims which either
went unpaid or which were settied at a reduced amount because the
erring attorney had no malpractice coverage and few assets. We
also know of cases where attorneys defending themselves on
meritorious claimes created such difficulties for the claimant that

the claim was abandoned. Finally, we know from the claims which
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we pay that in many cases our "insured" lawyer could not have paid
the claim on his or her own.

This question can be considered in another fashion. In most
states, roughly half the practicing attorneys carry no malpractice
coverage at all. Is there any reason to believe that these
attorneys do not make errors causing claims, while their fellow
attorneys with malpractice coverage do? Assuming that each group
(those with malpractice insurance and those without) generate
roughly equal numbers of losses, is there any reason to believe the
uninsured lawyers are paying all such claims’ out of their own
pockets? It is more likely that many claims against uninsured
attorneys are simply dropped or significantly compromised if the
uninsured attorneys either have few assets or indicate a
willingness to litigate to the bitter end, even on a meritorious
claim.

We believe in Oregon that some form of malpractice coverage
should be mandatory, just as auto drivers are required to carry
coverage. We have long required lawyers to be responsible in their
ethics through the Disciplinary Rules. A generation ago we
required lawyers to be responsible in their fiduciary capacity
through the creation of a state bar client security fund. The next
logical step, in our opinion, was to require lawyers to be
financially responsible for their own mistakes. This lead to the

creation of a mandatory bar malpractice fund.
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Excegs Coverage

Of the 5,400 lawyers in private practice in Oregon,
approximately half carry additional malpractice coverage above our
$300,000/$300,000 limits. Until this year, the lawyers obtained
this excess coverage from the commercial market. Starting in 1991,
the Oregon Professional Liability Fund is offering excess coverage
to firms on an optional, underwritten basis. Firms can obtain
aggregate coverage of up to $2 million at rates which are
significantly lower than those charged by the commercial carriers.
Higher coverage limits are available on a facultative basis. The
program is reinsured through Lloyds of London and other reinsurers,
and is financially separate from the mandatory, primary fund. The
lawyers of Oregon are pleased that they can now obtain all their
malpractice coverage from a single source located in their home
state at advantageous prices.

bigadvantages of A Mandatory Bar Fund

This article has concentrated on the many advantages of a
mandatory bar malpractice fund. Needless to say, there are certain
disadvantages which should be considered:

{1) The mandatory nature of the program can offend some
lawyers who don't like to be told what to do;

(2) There is the possibility that, due to the mandatory nature
of a bar fund, "bad" lawyers will cause the cost of coverage to go
up for the majority of “good" lawyers:; this has definitely not been
the experience in Oregon;

(3) There is a potential problem for young lawyers and part-
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time lawyers who do not wish to carry any malpractice coverage
because of cost (even though new lawyers pay a reduced amcount in
Oregon); however, for the protection of the public it may be
important to require such lawyers to carry coverage;

{(4) The practice of law has changed significantly since the
mid-1970s. At that time, all lawyers and firms went to the same
sources for malpractice coverage, and all suffered equally from a
hard-market cycle. Today, there is a segmentation of the bar based
upon firm size, type of practice, and the existence of multi-state
firms. Special insurance programs are offered for large firms,
plaintiffs' firms, insurance defense firmsg, etc. which may appear
preferable to a single bar program in the eyes of the targeted
firms. In particular, large firms may wish to carry significant
deductibles or self-insured retentions, (e.g., $500,000 per claim)
rather than participate in a state bar fund. However, as noted
above, we believe each segment of the bar benefits equally from a
mandatory bar fund, and would not experience any long-term savings
from a special commercial program.

(5) Although the chances are exceedingly small, there is a
chance that a bar malpractice fund could face financial problems
or even fail in the event of bad claims experience. However, not
a single bar-related insurance company or bar fund has failed over
the past 13 years, and there is wvirtually no risk of failure from
a mandatory fund with proper administration.

{6} Creation of a mandatory fund eliminates competition with

the commercial market at the primary coverage level. Competition
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is always beneficial as a spur against complacency. However, many
of the benefits of a local bar program can only be achieved if the
program is mandatory (for example, strong loss prevention
programs). Complacency from non-competition is avoided because the
bar program is locally based and run by the lawyers' own elected
representatives.

While there are potential problems, we believe the Oregon
pregram has shown that any possible drawbacks are greatly
outweighed by the benefits:

(1) All lawyers in the state are covered, and so the public
is assured of protection in the event of malpractice;

(2) Lawyers are rated and pay premiums based on actual claims
experience in the local state only, not the national experience;

(3} Because of the large base of lawyers and relatively
moderate limits of coverage, no reinsurance is required and so a
bar fund is free from the fluctuations cof world reinsurance
markets;

(4) A mandatory bar fund can afford to set up a full-scale
loss prevention program which is tied into existing bar CLE
programs. These programs can deal effectively with alcchol~ and
drug-dependent lawyers, office system problemns, etec.

(5} A mandatory bar fund can compile a full range of claims
data for the state. This is information not available from any
other source.

(6) A mandatory bar fund is subject to local control by the

lawyers themselves.
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(7) There will automatically be significant price savings
from elimination of broker commissions, marketing costs, taxes,
regulatory fees, and contributions to state quaranty funds. In
many cases, these costs can account for 30% of the commercial
insurance premium.

(8) Creation of a mandatory bar malpractice fund will imprave
the image of the bar among the public;

{(9) A mandatory fund results in easy procedures for
maintaining coverage. Lawyers are not required to fill out annual
applications or be involved in other paperwork;

{(10) Because of the mandatory and ongoing nature of a bar
fund, there is no reguirement of a start-up capital contribution
from bar menbers. In contrast, creation of a bar-related mutual
insurance company will require an initial capital contribution from
each lawyer of between $1,000 and $2,000;

(11) Finally, a bar fund will result in superior claims
handling from in-house staff and from a carefully selected defense

panel of local attorneys.

Summary and Conclusion

We believe the benefits from a mandatory bar malpractice
program have been demonstrated many times over in Oregon since
1978, and from similar mandatory bar programs in Canada, Great
Britain, Ireland, and Australia. We also believe that similar
benefits can be realized in other states. However, a mandatory bar
fund can succeed in a state only if it is widely supported by

lawyers from all segments of the bhar and all regions of the state.
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This, in turn, requires that lawyers and firms put aside their own
personal interests to some degree and consider what is best for the
bar as a whole and the public interest. If bar members believe
that malpractice coverage should be mandatory for all attorneys in
private practice, we believe that a single bar fund is the best,

least expensive, and most efficient way to go.
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Biography of Kirk R. Hall

Kirk R. Hall is the Chief Executive Officer of the Oregon
State Bar Professional Liability Fund, the mandatory source of
malpractice coverage for attorneys in Oregon. Mr. Hall is a
graduate of Harvard College and the Northwestern School of Law,
Lewis and Clark College. He also received a Master's Degree from
Yale University. He practiced law with a large firm in Portland,

Oregon before joining the Professional Liability Fund.



Appendix G

John Candon + Co.

August 6, 1952

Mr., Richard Turbin

Chair, Professional Liability Committee
HAWAII STATE BAR ASSOCIATION

Suite 1850, Mauka Tower

737 Bishop Street

Heonolulu, Hawaii 96813

bDear Mr. Turbin:

As you know, the Legislative Reference Bureau has
contracted me to research the guestion of whether attorneys
practicing in the State of Hawaii should be reguired to carry
malpractice insurance coverage. As a part of this research, I
am also considering whether non-mandatory legal malpractice
insurance actually presents a problem for the public in the
State of Hawaii.

I would like to include your insights and opinions on
these issues. I would also like to obtain the insights and
opinions od certain of the other parties at interest, such as
the Chair of the Clients' Security Fund, the Chief
Disciplinary Counsel of the ODC, the State of Hawaii's
Insurance Commissioner, Marsh & McLennan and the Hawaii
Academy of Plaintiffs' Attorneys.

Will you kindly send me your thoughts on the following
guestions?

DO YOU PERCEIVE THAT NON-MANDATORY LEGAL MALPRACTICE
INSURANCE ACTUALLY PRESENTS A& PROBLEM FOR THE PUBLIC
IN THE STATE OF HAWAII?

IF YOU PERCEIVE THAT NON~MANDATORY LEGAL MALPRACTICE
INSURANCE DOES PRESENT A PROBLEM FOR THE PUBLIC IN
THE STATE OF HAWAII, WHAT SOLUTION(S) DO YOU FAVOR?

Thank you in advance for your participation. My final
deadline for submission of this research is late September
1992, so I would appreciate receiving your contribution on or
about September 7, 19%2. Please contact me if you have any
questions.

Very truly yours,

JOHN R. CANDON, CPA

00 Facumuie 808 597 2005
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Appendix H

INSIGHTS FROM CERTAIN PARTIES AT INTEREST

In an effort to obtain the written comments of parties
at interest in this matter, a standardized letter request was
mailed to certain individuals. Following are the responses
received.

Richard Turbin, Esq.
Chair, Hawaii Bar Association's Committee on Professional
Liability Insurance

"'his is in response to your letter of August 6, 1992.
As you know, the Hawall State Bar Association has been
conducting a study on whether non-mandatory legal malpractice
insurance presents a problem for the public in the State of
Hawaii.

"A survey was accomplished which indicated that there
has been a small number of legal malpractice claims in Hawaii
where the public has not been able to gain compensation for
injuries caused by their attorneys due to the fact that their
attorneys did not carry legal malpractice insurance or were
underinsured. However our study indicates that approximately
85% of attorneys in private practice do carry legal
malpractice insurance and it does not present a imposing
financial burden for the great majority of private
practitioners to carry such insurance. Many of the private
practitioners who do not carry legal malpractice insurance
are part time practitioners, semi-retirees, public interest
lawyers, or university professors. Most of the other non
covered lawyers are deemed an acceptable risk by the
insurance companies who write legal malpractice insurance.

"The problem with imposing a requirement to carry
malpractice is that such a requirement would have to be
carried over to the insurance companies who sell legal
malpractice insurance and many of those companies would leave
the Hawaii market rather than be required to insure high risk
lawyers. Additionally the expense of insuring the high risk
lawyers would be passed over to the great majority of lawyers
who are low risk. Overhead would increase and that cost would
have to be passed on to the consumer. Thus it is
guestionnable that it would truly benefit the public by
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imposing mandatory legal malpractice insurance on Hawaii's
lawyers."

"In summation, based on the study that I and such others
as Hawaii State Bar President Larry Gilbert have performed, I
do not believe that imposing a requirement for mandatory
legal malpractice insurance would benefit the public at this
time. If such a requirement was imposed, it would probably
mandate the establishment of a state and Hawaii State Bar
Association run insurance system which would prove to be very
expensive and difficult to administer. It would be far better
to bring other carriers into the community so rates would be
more competitive, and Hawaii would be better able to
withstand a future "insurance crisis". Finally the Hawaiil
State Bar Association is contemplating joining a captive
insurance company which would be partially owned by the
Hawall State Bar Association and this would enable our bar to
centrol and participate with an insurance company run by bar
associations. This would inure to the benefit of Hawaii's
public and Hawaii's legal community.

k k % Kk *

Gerald H. Kibe, Esg.
Chief Disciplinary Counsel,
Office of the Disciplinary Counsel

"I personally favor some form of mandatory legal
malpractice coverage for practicing attorneys since the
absence of legal malpractice insurance coverage poses a
loophole in terms of the legal profession's accountability to
the public. However, I am not sufficiently versed in the
intricacies of insurance coverage to determine whether
imposition of a requirement that practicing attorneys carry
legal malpractice insurance can give rise to other unintended
problems. "

* k k k %
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Mr. Brad Oliver
Marsh & Mclennan, insurance brokers

In response to the question: Do you perceive that non-
mandatory legal malpractice insurance actually presents a
problem for the public in the State of Hawaii?

"NO. I am not aware of any preblems which non-mandatory
malpractice insurance has caused. Those who wish to purchase
this protection can do sco. There is active competition for
this line of coverage. I am not aware of any firm with five
or more attorneys that is without coverage.

"Furthermore, I have seen no evidence of harm caused by
uninsured and judgement-proof attorneys. In the rare instance
where a problem arises, it could be handled by expanding the
mechanism currently in place which provides assistance to
members of the public who have been deceived by attorneys.
The real estate industry has a recovery fund which might
serve as a model. ™

In response to the guestion: If you perceive that non-
mandatory legal malpractice insurance doces present a problem
for the public in the State of Hawaii, what solution(s) 4o
you favor?

"Although I do not believe that we have identified a
major problem, I believe any of the following solutions would
be less traumatic than going to mandatory insurance.

1. Compulsory contributions to an assigned risk pool or
exemption through demonstration of financial
responsibility.

2. Disclosure of the fact that an attorney has chosen
to go uninsured could be required. The statement
would appear on letterhead or a notice could be
displayed in the office. Buyers of legal services
will know in advance that there is no opportunity to
collect from a malpractice insurer. Buyer bewarel
This small step protects the public with a minimal
cost.

3. Expansion of the client security fund could satisfy
those situations where the public is harmed by an
uninsured and judgement-proof attorney."

* % %k k %
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Christopher P. McKenzie, Esq.
Chair, Lawyers' Fund for Client Protection

"I do not feel there is a problem with the present
system of non-mandatory malpractice insurance. Although, from
the standpoint of the Lawyers Fund for Client Protection, the
very few attorneys against whom claims are made and
eventually sustained do not usually carry malpractice
insurance. Even if they did, it is doubtful whether the
policy would provide coverage for the types of defalcations
that the fund deals with.

"The big guestion I would have with mandatory insurance
would be whether it would in fact increase attorney
malpractice litigation as, I understand, it has in other
jurisdictions.®

* ok ok k ok

Hiram Y. Tanaka, Deputy Commissioner
Insurance Division, Department of
Commerce and Consumer Affairs
State of Hawaii

"In response to your letter of August 6, the Insurance
Division is unaware of any problems or concerns presented by
either the general public or the practicing legal community
relative to the issue of legal malpractice insurance,
including whether such insurance should or should not be
mandatory."

* k ok Kk %k
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