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FOREWORD

This study on family leave was undartaken in response to Act 328, Session Laws of
Hawaii 1991,

This study was authored by Peter G. Pan, who was assisted by Charlotte A. Carter-
Yamauchi. Chariotte wrote chapter 5, heipad review chapter 4 -- which was researched and
drafted by Doreen Mohs, summer student intern -- and contributed to chapter 7.
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cooperation this study would not have been possible, including staff from ait the state and
county agencies who responded to the Bursau's survey; the many individuals who provided
information on laws and rules relating to family leave in ¢ther states; and the many health
care providers whose input into the section dealing with serious health condition was
invaluable. In particular, the Bureau would like to thank Patricia A. L. Bianchette, M.D.; Patsy
K. Fujimoto, D.D.S.; Becky Kendo and Lisa P. Tong of the Hawaii Medical Association;
Douglas E. Kroli, D.C.; Stephen J. Wallach, M.D.; and Robert W. Wilkinson, M.D.; for their
assistance with this study.

Samuel B. K. Chang
Director

December 1992
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Chapter 1
SCOPE OF THE STUDY

L Requirements of Act 328, Session Laws of Hawaii 1991

Act 328, Session Laws of Hawaii 1991, directs the Bursau to undertake a study of
family leave to include:

(1 The fiscal impact of family leave as provided by this Act and any other
provisions that may be proposed, and the concept of granting income tax
credits for empioyers who wouid implement the family ieave portions of the Act;

(2) The experience of public sector employers and any other employers already
granting family leave;

3) The respective responsibilities that would result from this Act for the Director of
Labor and Industrial Relations and the Director of Taxation; and

4 Guidelines for determining when a health condition is acute, traumatic, or life-
threatening.

in chapter 2, the concept of an income tax credit for employers who comply with the
Family Leave Law is examined. This is followed by an analysis of the fiscal impact of family
leave legislation in chapter 3. Chapter 4 presents a brief review of the statutes of family leave
legislation across the country. Chapter 5 is devoted to an examination and analysis of
problems arising from the nexus of "serious health conditions” and situations that are "acute,
traumatic, and life-threatening.” Chapter 6 presents and analyzes data coliected from a
survey of public agencies in Hawaii and addresses potential problems with Hawaii's leave
law. Chapter 6 also summarizes the responses from the Directors of Taxation and Labor and
Industrial Relations regarding their responsibilities relative to the Family Leave Law. Chapter
7 conciudes this study with recommendations.

II.  Types of Family Leave

Some states do not provide family leave of any sort. Of those that do, only a few
provide relatively comprehensive family leave. Some states offer variations that are subsets
of comprehensive family leave. For example, some states may provide only parental leave;
some provide only maternity leave for biological and not adoptive mothers during pregnancy,
chiidbirth, and a period after childbirth. Fathers are oftan not covered. Scme states do not
mandate personal medical leave for an employee’s own iliness. The definitions below
compited by the Women's Legal Defense Fund are usefu! for purposes of discussion:?
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Family leave: leave to care for family members in certain specified circumstances.
Circumstances commonly specified include the serious illness of children and other
family members, and the birth or adoption of a chiid.

. Parental leave: a form of family leave referring to leave to care for employsss’
children -- generally for hirth, adoption, or serious iliness;

. Elder-care leave; another form of family leave, and distinct from parental leave,
referring to leave to care for elderly family members -- generaily employees’
parents when they are seriously iii;

. Spousal-care leave: also a form a family leave that is not parental leave
referring to leave to care for employees’ spouses -- generally when they are
seriously iil.

Medical leave: leave for an employee’s own serious illness that renders an employee
temporarily unable to work.

. Pregnancy disability leave: actually a form of medical leave referring to leave
for women only for periods of actual physical disabiiity due to pregnancy,
childbirth, or related medical conditions,

Maternity leave: leave for women only to be used during pregnancy and childbirth and
for a period after childbirth, regardless of disabiiity.

Hawaii's Family Leave Law provides for ail three elements of family leave: parental,
elder-care, and spousal-care leave. In the case of parental leave, the "child” may be a
biclogical newborn of the employee or an adopied child. A ¢hild with a serious health
condition can also be a stepchild or a foster child. The "parent” may be a biological, foster,
or adoptive parent, a parent-in-law, a stepparent, and even a legal guardian, grandparent, or
grandparent-in-taw.

In this study, the term "family care” is used o mean spousal- and elder-care as well as
that part of parental leave used to care for a seriously ill or injured child. Birth or adoption
leave, although only one component of parental leave, is treated separately from the family
care of children.

However, Hawaii's law does not provide unpaid medical leave -- sometimes referred to
as "personal leave” -- for the employee’s own use.

As for pregnancy disability leave, chapter 392, Hawaii Revised Statutes, provides
temporary disability benefits for up to 26 weeks in a benefit year. The first seven consecutive
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days of any period of disability do not count. The disability must also be non job-related
resulting from various events including pregnancy.? One purpose of the temporary disability
insurance (TD1) law is to partially replace lost wages during a period of non job-related
disability. As such, a TDI iaw implies a partially paid leave but does not guarantee the
employee a return to the same or an equivalent job. Neither a definite period of leave nor a
job guarantee, which are typical of family leave iaws, are statutorily specified in Mawaii's TDI
law.

II1. Study Restricted to Family Leave

This study focuses on family leave and its components including parental, eider-care,
and spousal care leave. Inasmuch as Hawaii's Family Leave Law does not incorporate them,
disability, pregnancy disability, and medical leaves are not subjects of the present study.
Although some states provide both family and medical leave, for the purposes of this study,
only the family leave provisions are considered.

However, where the parental or maternity leave aspects of leave laws may shed light
on the operation of family leave in general, they become valid subjects of study. An example
of this is the use of the 1991 four-state parental leave study by Bond et al., first introduced in
chapter 2. That study focused on the subset of parental leave provisions which are part of the
comprehensive family leave laws of Rhode Island and Wisconsin. The distinct parental leave
laws of Minnesota and Oregon are also examined in that study. (Since the parental leave
study, Oregon has enacted a comprehensive family leave law.)

[Note: The federal Farily and Medical Leave Bill vetoed by President Bush in September, 1992 but
which President-elect Clinton supports, provides both faruly and medical leave. There is a possibility that
both family and medical leaue may become a national mandate in the future. (See discussion in chapter 6.)]

ENDNOTES

1. Roberta M. Spalter-Roth, Heidi | Hartmann, Sheila Gibbs, Donna Lenhoff, and Sharon Stoneback,
Unnecessary Losses: Costs to Workers in the States of the Lack of Family and Medical Leave (Washington,
b. C.: Family and Medical Leave Act Coalition), August, 1989, p. 8.

2. Hawaii Rev. Stat., §§392-2, 392-3, 392-21, 392-23, and 392.24.



Chapter 2
TAX CREDITS

It should be noted that income tax credits are designed to reduce the tax
burden by providing relief for taxes paid. Tax credits are justified on the
basis that those with a lesser ability to pay should be granted relief for
taxes imposed ... the tax system is 4 poor means for trying to achieve ...
economic or soctal goals .. ..

Section 3 of Act 328, Session Laws of Hawaii 1981, requires this study to include a
discussion of ". . .the concept of granting income tax credits for employers who would
implement the family leave portions of this Act.” The current faw does not grant tax credits.
The hypothetical credit would cover employers of 100 or more employees. Of course, any
such credit would apply only to the private sector. If enacted, a credit wouid, in all likelihood,
take effect only after January 1, 1994 when leave provisions become effective for private
sector employers.

Criteria for good tax policy are reviewed in section | of this chapter. In section i, the
concept of granting employars a tax credit is examined in light of these and other criteria.
Section I reviews tax policy in other iurisdictions relating to family leave. Section 1V
conciudes the chapter with a general discussion of pre- and post-leave statute employer
costs.

I.  Criteria for Good Tax Policy

The reason taxes are imposed and collected i8 10 raise revenues to operate
governmental programs that generate pubiic goods. Traditionally defined, a public good is a
jointly consumed good whose consumption by one consumer does not subtract from the
remainder for consumption by other consumers.2 A lighthouse is a classic example. It can
benefit each mariner without reducing any benefits for other mariners. Once built, all can
benefit. In all likelihood, no private individual would fund construction of a public lighthouse.
There is no way to restrict the usage or benefits of the lighthouse by those who did not pay for
it. In other words, the entrepreneur cannot personally, fully, and exciusively expropriate the
fruits of that individual's investment., Paying for the collective national defense and for
pollution controt are other often-cited examples. The cost would be prohibitive for private
individuals. The benefits of national security and clean air enjoyed by all {the pubiic goods
produced) iustity government funding. Taxation is the source of the needed revenues.

Keeping in mind the purpose of taxation, in general, shaping good tax policy takes into
account several criteria including: equity or fairness; progressivity, proportionality, and
regressivity: neutrality; adequacy; stability, efficiency; predictability; and conformity.3
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Equity, Progressivity, and Regressivity

Simply put, equity? involves fair treatment for all. Vertical equity involves fair
treatment across income classes while horizontal equity involves fairness within any one
income class. In other words, those in different income ranges should be treated differently
while those in the same income range should be treated equally. Tax policy is progressive
when an individual's or a group's incidence of tax (tax burden) increases as ability to pay
increases.®

For exampie, most consider the current federai income tax mildly progressive because
the tax rate is higher for higher income taxpayers. Personal exemptions and the standard
deduction also reduce tax liability proportionately more for lower income taxpayers.
Furthermore, the earned income credit directly reduces theair tax burden.

Conversely, tax policy is regressive when incomes do not keep pace with increases in
the incidence of tax for an individual or group. For example, Mawaii's gensaral excise tax
(GET), which is levied at a flat four percent on all goods and services, is a regressive tax.
Lower income groups tend to spend disproportionately more of their incomes for daily
necessities -- which are taxed at the same rate as for higher income groups. In other words,
the lower income taxpayer uses proportionately more income to pay the GET (higher tax
incidence) than the higher income taxpayer.

Neutrality

Good tax policy should not be used to influence or implement economic policy. That
is, a neutral tax policy does not alter an individual's economic behavior. Often, taxes are
imposed or tax preferences (such as credits, deductions, and exemptions) are granted to
implement or support some sort of economic or sccial goal. To the extent that this is the
case, a tax policy is not neutral. Tax policy that is not neutral makes that use of the tax
system less justifiable.

Adequacy

Good tax policy should not impair the adequacy of the revenue collection system. Tax
credits should not decrease revenues required to run government programs and should not
overly erode the tax base.

Stability

Good tax policy reduces volatility in the tax collection system. The system needs a
stable tax base. The government needs to be able to rely on a constant group of taxpayers
for revenues. A tax or a tax preference should not cause mercurial shrinkage or expansion of
a targeted tax base.
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Efficiency

Good tax peiicy should be efficient.® A government's efforts to administer and collect
a tax or to implement a tax preference should not outweigh the benefits that result from the
gain in revenues or the reduction in tax burden. A tax measure should also be amenable to

easy taxpayer compliance.

When the tax system is used to implement economic or social goals, efficiency is
generally not well-served. Using the tax system in this way, especially for tax preferences,
precludes legislative control, evaluation, and accountability of revenues or losses that wouid
otherwise be available through annual budge! appropriations. Once enacted, credits,
deductions, or exemptions continue -- regardiess of their actuai effects -- until repealed.
Because the fiscal effects continue, inefficiency and ineguities can become institutionalized.

Predictability

Good tax policy should be predictable for taxpayers. A tax or tax preference should
not have to underge repeated or radical changes cver time so that taxpayers can pian
activities affected hy the tax policy.

Conformity

To enhance administrative ease and taxpayer compliance, gocd tax policy at the state
fevel should also conform to tax policy at the federal fevel. Conformity with federal policies
and those of other states provides guidance and case precedents in the event of litigation.

II.  Granting Employer Tax Credits for Unpaid Family Leave in Hawaii

Act 328, Session Laws of Hawaii 1991, does not provide for a tax credit. The original
draft of S.B. No. 818, 1991, did propose granting corporate resident taxpayers an unspecified
amount of tax credit. The credit was to have been applied against corporate net income tax
fiability for each employee taking the full twelve-week? family leave. Employers could claim
credits only for full leaves taken within one taxabie year. The Senate Committee on
Empioyment and Public [nstitutions reported the deletion of the tax credit provision from all
subsequent versions of S.B. No. 818 (S.D. 1, HD. 1, HD. 2 and C.D. 1) in Standing
Committee Report No. 387 dated February 22, 1991,

Comments by the Tax Foundation of Hawaii

On February 5, 1991, the Tax Foundation of Hawaii digested and commented on the
originai version of 5.B. No. 818 which included the tax credit. 1t noted that the credit was:
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. being offered as an attempt to blunt some of the criticism
that government 1is dictating how employers should run their
businesses. . . . To the extent that the real thrust of this
measure is to require employers to provide such family leaves, the
credit is merely a means of thwarting criticism and rejection of
this effort. In that respect, the proposed credit sets a bad
precedent and establishes poor tax policy. . . . There is no
rationale for the credit other than it would be an indirect
government subsidy of such family leaves., The credit does not
recognize the employer's ability to pay state taxes nor does it
have any relationship fo the financial impact of the employee's
leave. {Emphasis added)8

Testimony by the Department of Taxation

In written testimony dated February 14, 1991, the Director of Taxation submitted
testimony in opposition to the original version of S.B. No. 818 concerning the tax credit. (See
aiso chapter 6.) The Director of Taxation testified that:

Although providing family leave as an employment benefit may be
meritorious, the Department does not perceive any relationship
between the family leave and income taxes. Since this bill
provides that an employee shall be entitled to a family leave of
twelve weeks, there 1s no reason to provide a tax credif to
corporations for employees that utilize their family leave
benefit. This is not sound tax policy. Moreover, corporations
paying for such leave are allowed business expense deductions on
their net income tax return to lower their taxes. The proposed
tax credit would result in a double tax benefit for the
[corporate] taxpayers. If the leave is unpaid, the corporation
incurs no cost due to that employee. The Department does not
support the enactment of an income tax credit to benefit a
relatively small group of taxpayers for fairness and equity
reasons, {Emphasis added)

Equity, Progressivity, and Regressivity

The foregoing testimony suggests that the tax credit is not equitable. The credit
requires all taxpayers to subsidize a particular group of businesses for an activity that is not
refated to tax relief from an unfair tax burden that a taxpayer is unable to pay. Lost revenues
from the tax preference given 1o this cne group must be made up for elsewhere in taxes by
other taxpayers.

Even among employers, only those with 100 or more employees® would be eligible to
claim tax credits. That is, only a select few wouild benefit. According to data based on the



FAMILY LEAVE

United States Bureau of the Census as of March, 1988, only 4.78 percent of private
employers in Hawaii empioy 50 or more employees.’® {n other words, if the employer size
limit were 50 or more, oniy 4.78 percent of Hawali employars would have been eligible for any
cortemplated tax credit. At the currant level of 100 or more, only 1.87 percent of Hawaii
employers and 36.6 percent of Hawaii's employees'! would be covered. Even if the size fimit
were lowered to 20 or more employees, only 13.29 percent of Hawaii employers would be
covered.

Furthermore, it has been well documented that smaller employers provide less
generous parental or maternity feaves voluntarily and that smaller businesses employ a
greater proportion of women than larger businesses. Consequently:

To the extent a requirement excludes smaller employers 1t thus

will be less effective . . . in extending [leave policies] to
disproportionately lower-wage female workers whose families might
benefit most. . . . [a law] that applied only to large

corporations would affect relatively fewer women {(who are more
likely to take leave, especially unpaid}, will be less relevant
because in many cases liberal practices were already in effect,
and disproportionately affecting higher-status persons whose
infants and families are less at-risk for problems.?2

In 1991, a study was done regarding the effects of the parental leave aspects of leave
laws in four states (Minnesota, Oregon, Rhode Island, and Wisconsin). it was estimated for
the country as a whole that if the size of the firm were limited o fewer than 50 employees, 95
percent of all employers and 60 percent of all workers would be excluded from leave laws.13
(The national figure of 5 percent of those who would be subject to a leave law is almost
identical to Hawaii's 4.78 percent at the same level.) Only two of the states that have enacted
some form of family leave law (Washington and Hawali) have set the employer size exclusion
fimit at 100 or more employees (New Jersey's 100 limit and Connecticut's 250 limit will drop
to 50 and 75, respectively, by 1993). Some mandate leaves only for state employees. The
four-staie study does not even estimate the percentage of employers who would be excludsd
at the 100 employee size level.

To the extent that an employer incurs costs, one would expect that the smaller the
employer, the greater the burden of cost. Conversely, due to larger economies of scale, one
wouid expect that the larger the firm, the 2asier costs can be absorbed. Thus, for the sake of
progressivity, smaller firms shouid be eligible for the tax credit. For the sake of fairness,
especially those uncovered small firms who nonetheless voluntarily comply shouid be aligible
for credits. (Any credit should stili be justifiable and meet ail other criteria for good tax
poiicy.) The proposed credit was to have been given to the group of larger firms of 100 or
more employees. This is precisely the group with the least need who could have best
abscrbed costs. Not exempting smaller firms would have been regressive. Howeaver,
regardiess of exemptions and credits for uncovered smailler firms in voluntary compliance, the
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pasic flaw of using a tax preference 10 make an irrelevant subsidy can neither be disguised
nor rectified.

Neutrality

In principle, to the extent that a tax credit is used to further an economic or social
goal, a tax credit is not neutral. In practice, despite the issue of neutrality, tax preferences
nave often been used {0 either compensate tlargeled groups or 10 encourage them to alter
their behavior. In such cases, lawmakers have viewed both the appropriateness of using a
tax preference as a tool and the validity of the substantive goal as matters of policy choice.
That is, policy makers have taken it upon themselves to decide two things: (1) whether the
goal of the compensatory or incentive measure is sufficiently meritorious, and (2) whether the
tax preference, as a tool to implement that goal, is justified.

There is no dearth of exampigs of the use of tax preferences t0 encourage certain
commendable behavior. However, viewed as compensation for employers who incur leave
costs, a tax credit is difficuit 1o justify. Employers have always incurred certain generic leave
costs.  Employers continue to incur these costs after enactment of isave laws. (See
discussion on costs in chapter 3.)

It is when a tax credit is viewad as an incentive {o promote the commendable social
goal of encouraging {not compensating) employers to grant family leaves, that it becomes
more reasonable. The financial benefit of a proposed tax credit should not be offered as
compensation -- dollar for doliar or in some other formulaic fashion -- for employers’ leave-
taking costs. Employers are neither entitled to nor deserve such monetary compensation in
exchange for certain behavior. Rather, if given, benefits should be extended in the spirit of
encouraging employers to alter their behavior for the better socially.

However, once that behavior has changed, the incentive would no fonger be needed.
Accordingly, the duration of any propesed tax credit should be limited and not be allowed to
continue in virtual perpetuity. If not limited upon enactment, it is not difficult to imagine the
enormous effort it would take to repeal any tax preference once beneficiaries begin receiving
benefits. On the other hand, leave-taking costs will continue regardless of any tax credit. As
the credit continues year after year, smployers may correspondingly continue to reap
windfalis for costs incurred as a part of doing business (see section 1V in this chapter and the
discussion of overestimates of the costs of leave-taking reported by the United States
Chamber of Commerce study in chapter 3).

However, if action is desmed necessary, it would be preferable to first determine
which employers need the greatest compensation or encouragement and then appropriate
general funds yearly for direct grants. This would be mere efficient and equitable than giving
a tax credit. [In addition, rather than giving up a stream of revenue and decraasing the tax
base once and for all, this would enable the Legislature to retain continuing control over the
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moneys involved. The Legisiature could monitor the situation and periodicaily decide whether
embloyers stii nesd the credit.

Adequacy and Stability

Would marginai employers (those approaching the mandated size limit) hire a few
mors employees to become eligible for credits? {f so, to what extent would this further erode
the tax base (stability) and decrease fax revenues (adequacyj that must be made up by ail
other taxpayers including the competitors of those receiving the credit (equity)?

Predictability

if a credit is instituted, how likely would the employer size limit be subsequently
amended? Will there be a need tc revise the amount of credit? Will the claim procedurs,
including what documentation to submit and who reviews it, need {0 be changed? Most leave
laws elsewhare are much less restrictive. Furthermore, at the 100 or more employee iegvel,
very few employers can benefit. Any change, especially a series of changes, would make the
situation less predictable for tax credit recipients as well as all other taxpayers subsidizing the
credits.

The effects of a state tax credit would be less predictable in view of the possible
enactment of the federal Family and Medical Leave Act. If that were to happen, the minimum
federally mandated provisions would, in all likelihocd, remain more generous to employees
than Hawaii's statute. (See section i of chapter 68.) Would this require changes 1o the credit,
including repeal?

Federal family leave legislation was vetoed in 1980. Senator Dodd of Connecticut and
Senator Bond of Missouri offered a modified version in 8. 5 which was passed by the Senate
on Qctober 2, 1991, H.R. 2, 5 slightly different House varsion, was passed on November 13,
1991. The compromise bills retain the 12 weeks of unpaid leave for a 12-month period for
childbirth, adoption, or serious illness of either the employee, a child, spouse, or parent. At
the end of the leave period, the employee would be entitled to return to the same or similar
job with no loss of health or other benefits. However, the new compromise versions raised
the number of hours an employee must work from 1,000 to 1,250 per year in order to qualify
for unpaid leave. The bills also allowed employers to deny ieave t0 "key employees” defined
as those who are the highest paid ten percent of the company's work force,

The conference report was cleared for House action on August 1, 1992 and 8. 5 was
cleared for action by President Bush on September 10, 1992. President Bush has vetoed it
on September 22, 1992, Congress was not able to override the veto. (See chapter 4 for a
fuller treatment of the proposed federal Family and Medical Leave Act.)

10
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Efficiency

In order to be efficient, the administration of any tax preference should not be overly
cumbersome in relation to the amount of relief awarded. The language in the original draft
proposing the tax credit allowed the Director of Taxation to:

require the taxpayer to furnish reasonable information in
order to ascertain the validity of the claim for credit . . . and
may adopt rules necessary.

The Department of Taxation may not necessarily have the expertise to properiy validate
claims for credit. The family leave tax credit is neither efficient nor accountable because
there is no control over the loss of revenues. The amount of lost revenues is dictated by the
extent of the response from eligible employers. A more efficient, as well as equitable,
strategy would be to target for the greatest need through annual budget appropriations over
which the Legislature does have control.

Conformity

If the federai Family and Medical Leave Act were to be enacted, much of Hawaii's law
would be superseded where the federal requirements exceed current Hawaii minimum
standards. President Bush has proposed tax credits as an alternative to the Family and
Medical Leave Act. Assuming that the two options remain mutually exclusive, and assuming
the Family and Medical Leave Act of 1991 proposed by Congress or comparable legislation
becomes a reality, there may be conforming pressures to repeal any contemplated state tax
credit.

II1. Employer Subsidy in Other [urisdictions

At present, of the states that have enacted some form of family leave law, none
provides any type of tax subsidy as a credit, deduction, or exempticn to either covered or
exempt employers.

California Reviewed and Recommended Against Tax Credit

However, Caiifornia examined the feasibility of a tax subsidy in conjunction with
parental leave mandates in 1987 in Time Off for Parents: The Benefits, Costs, and Options of
Parental Leave. That study rejects the option of a tax subsidy. The California Family Rights
Act of 1991 eventually became law and provides for family care (spousal- and elder-care)
leave (§12945.2 of the Government Code of California). The Act does not offer a tax
preference for employers. The study observes that granting a subsidy:

11
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leads to several hard-to-answer questions, such as: Why
should we pay companies tc do what they are already doing? and
Why should we pay for this when no other country does? ., . . tax
credits or incentives may be useful for employers too small to
fall under a requirement and for related measures inappropriate
for a requirement, as in the creation of new part-time jobs.'4

The California study recognizes that implementing an equitable and efficient subsidy would
be complex, costly, and subiect 10 extensive fitigation. Such a subsidy would have o reimburse
businesses for their actual "leasl-cost” expenses, leaving no residual costs to be passed on
through the system. In reality, any subsidy would have {0 be a less efficient one based:

cn a standard formula in which the employer's actual
repzacement costs are irrelevant and firms simply subsidized based
on the number of employees taking the leave. . . It needs to
justify its administrative cost by, in fact, reducing economic
inefficiency and political opposition.1®

In addition, the study notes unresolved problems relating to equity and efficiency: how
should employers who offer the same benefits to employses without siate reimbursement be
treated? Furthermore, how should an employer be reimbursed for keeping a job open for an
employee who initially intended to return after leave but quit instead?

On the other hand, the study states that a subsidy in conjunction with mandated family
leave requirements would reduce "net costs™ and result in ". . . iess cost either to absorb at
the business, to encourage substitution of machinery for tabar, or otherwise to shift to workers
or consumers.”'8  According fo the study, a tax credit has a fairness advantage inthat . . . a
social benefit is paid for through taxes instead of being tacked onto consumer and empioyee
bills."17  That is, the costs of a social goal should be spread out to all taxpayers and not be
limited to smaller groups such as leave-takers, employers, or consumers of businesses {o
whom costs are passed on.

However, this concept of fairness involves a judgment of distributional equity that is
based on neither wealth nor income. It does not advocate reimbursement of employers
because they are less wealthy or less able to afford costs. Neither does it do so because
leave-iakers or consumers are poor or unable to pay. This particular concept of fairness
appeais more {o a political judgment of distributional equity -- that certain groups should not
be saddied with costs that may enhance a social good. [ndeed, the study claims that the tax
credit ... should alleviate [political] cpposition to a parental leave requirement in the
business community."18

This concept of fairness also fails to take into account the many employers who
already offer leave and, thus, aiready incur the costs associated with leave.1®  For example,

12
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the granting of paid sick leave presumabiy also enhances a social good and incurs extra cost
for the employer because leave is paid. f employers are not reimbursed for paid sick lsave
as a cost of doing business, why should they be subsidized for unpaid parental or family
leave? Since government does not do one, why should it do the other?

Ultimately, the California study finds the cost and compiexity of subsidies coupled to a
parental leave requirement 0o disadvaniageous. It recommends that " .. a state
requirement without subsidy appears the most promising approach at this time, despite
current political opposition . . . ."20

Iowa Failed to Enact a Tax Credit

towa appears (o be the only state to have progressed to the pcint of having a tax
preference inciuded in a leave law bill in final form. On January 28, 1991, H. F. 121, a bill
providing parental leave (not family leave) and only for state employees -- was introduced in
the lowa General Assembly. The bill also included a tax preference for private employsrs who
voluntarily complied. H. F. 121 did not pass in the 1991 session and as of June 10, 1992,
lowa stilt did not have a parental leave law. 2!

The unsuccessful lowa bill requires employees 1o have worked 20 hours or more a
week for at least one year. Parental leave would be limited to 12 weeks within a two-year
period for the birth of a child or the adoption of a child under age eight or who had special
needs. An employee must give 30 days notice before the start of leave which must begin no
later than six weeks after the birth or adoption. Accrued paid and unpaid leave could be
substituted provided that an employee retains at least ten and five days of accrued vacation
and sick leave, respectively, throughout the leave period. Neither vacation nor sick leave
wauld be allowed to accrue for an employee while on leave.

Health insurance or benefits coverage must continue to be available during the leave
period. However, the employee must prepay both the employes and the employer portions of
health insurance or benefits coverage costs. Upon return to work, the employer portion would
be refunded to the empioyee. Of course, the leave-taker would be guaranteed the same or an
equivalent position at the same pay grade. In cases where two parents gualified for parental
leave, only one would be eligible for unpaid parental leave. For all practical purposes, this
would have eliminated parental leave for fathers in those cases.

H. F. 121 also proposed a tax deduction for private employers, regardless of size, who
offer parental leave. An amount "equatl to sixty-five percent of the wages paid to an employese
during the employee’s parental leave” can be deducted. The bill caps the amount at $2,500
per employee retroactive to tax years beginning January 1, 1991,

The tax measure appears to be meant as an incentive for private employers to provide
what would have been mandated by law for public employers. However, the bill does not
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specify what degree of compliance is necessary for private employers to claim the deduction.
Furthermore, it appears that the "employee” being paid and the "empioyee” taking leave were
meant to be one and the same person. [f so, the tax deduction would have been available
only to employers who granted paid parental leave. In any case, the power of the incentive
would have been diluted because no reimbursement would have been allowed for the
cheaper, and presumably preferred, alternative of unpaid feave. On the other hand, with paid
leave, men may be more iikely than women to take leave assuming that men would be less
willing to forego their relatively higher wages. This is consistent with the findings in Bond et
al. who report that:

While it 1ig customary for new fathers to take a few of their
accrued vacation or sick days to help out following childbirth or
adoption, 1t is rare that they take unpaid leave -- perhaps
because they do not feel they can sacrifice the earnings from
their jobs, because historically they have not been offered unpaid
leave options, or because they received subtle pressure not to
make their family commitment cbvious to their employers by using
parental leave peclicies. . . the amount of leave taken by
biological fathers fell far short of the leave benefits available
to them under state laws. Virtually all fathers (§7 percent pre-
and 98 percent post-statute) who took time off from work after the
birth of their children spent that time assisting their wives or
partners or caring for the baby rather than pursuing their owun
interests.?2

IV. The Nature of Employer Costs

An employer may incur certain basic costs when employees take and continue to take
unpaid leave regardless of whether a leave law exists.?3  Employers continue to incur the
same costs after a leave law is enacied. To the extent that the minimum leave requirements
exceed the employer's past practice and require greater expenses, the empioyer incurs
additional cost that can be attributed tc the leave faw.

All family ileave laws require a job guarantee, that is, a return to the same oOr an
equivalent job. Prior to most isave laws, an employer essentially had two options:

h Grant unpaid leave, keeping the job open {and either redistribute work, leave
work undone, or hire a temporary, tc.); or

(2) Hire a permanent replacemant.
Some employers -- those who flatly and consistently refuse to grant any amount of
unpaid leave -- would always hire permanent replacements. Depending on each employer's

circumstances, one particuiar option should be consistently less expensive than the others in
the long run. For example, granting unpaid leave (including the possibie cost of hiring a
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temporary replacement) may be consistently cheaper for Employer "L{eave)." On the other
hand, the nature of the iob market for Employer "R{eplace)” and the structure or size of R's
business may reguire ongoing recruiting, hiring, and training to deal with R's endemic high
staff turnover rate. This is routine for R, Furthermore, R may have worked out certain
strategies to make the cyclical process economical, or perhaps even cheaper than the more
commonplace routine used by L.

After the enactment of a typical family leave law, empicyers would no longer nave the
option of hiring permanent replacements. However, Employer L would still incur the same
post-statute costs for granting unpaid leave -~ up t0 a point -- unless minimum leave
requirements exceed L's previous practice. Why should government, through ali taxpayers'
money, subsidize Employer L for post-statute costs that L had already been incurring as pre-
statute costs of doing business? If L needs to grant longer unpaid leave than before, L may
incur additional costs, as discussed above. However, L would incur these additional costs
only to the extent that L's employees, in actuality, take more unpaid leave than they would
otherwise have taken. The extra leave must also resuit in expenditures greater than the
savings from not paying wages ¢ leave-takers.

Aiternatively, L may incur additional costs hiring temporaries during the extra leave
period. However, savings from unpaid wages may offset the cost of temporaries. If so, and if
L's employees do not take extra newly available unpaid leave, a tax credit will give L a
windfall to offset a previously privately-borne cost of doing business.

Employer R would have incurred certain costs for the routing recruiting, hiring, and
training of permanent replacements. For R, with the enactment of a typicai leave law, that
option would no longer be available. Assuming that the lost option was cheaper for R, only
that cost in excess of the cost of the tost option would be an additional cost incurred as a
result of the leave law.

Most empiloyers have alrsady been bearing the cost of unpaid leave or staff turnover
as a cost of doing business. Employees will conlinue to make basic decisions that require
taking leave {see discussion in chapter 3, section Vi) regardless of the existence of a leave
law. As long as they do, empioyers will continue to incur some cost regardless of any leave
law.

Employers bear presumably even greater costs for benefits such as paid sick leave
when employee productivity is lost entirely but the employee continues to be paid. If tax
credits are not granted for the cost of deing business associated with paid sick and vacation
leaves, why should government reimburse employers for another cost of doing business
associated with unpaid leaves? Presumably, granting paid sick leave also contributes to a
worthy social good. Would it make more sense 1o subsidize employers for unpaid family
leave than paid sick leave for the sake of encouraging a social gocd? Both would be
subsidies unrelated to relief for an unfair incidence of tax.
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One may argue that vacation and sick leaves are basic labor standards but that family
leave is a mandated benefit and therefore shouid be reimbursed by government,
Government's traditional policy is to avoid mandating empioyee benefits. (The Tax
Foundation of Hawaii termed the Hawail legisiation a "mandated benefit” and cited it as
", .. an example of government intrusion and an indirect taxing of businesses.")24

However, mandatad benefits may become labor standards over time. Regardless of
nomenclature, as aiready noted, the legitimate use of a tax preference is to reduce the tax
burden due to the taxpayer's inability to pay. Furthering a social goa! by using the tax system
would not be good tax policy. Good tax policy would specifically target legislative
appropriations regardiess of the political implications. Finally, alleging the improper use of a
tax preference, the Tax Foundation of Hawail further cautions that . . . once enacted, a tax
benefit is difficult to reduce or eliminate. Thus, while the credit?> . . . may be reviewed and
statisticaily analyzed, it will more than likely become a permanent fixture of the tax
system ... ."

ENDNOTES

t.  Tax Foundation of Hawaii, Legislative Tax Bill Service (Honolulu: Tax Foundation of Hawaii, 1991}, p. 6
hereafier referred 1o as "Tax Foundation.”

2. Francis M. Bator, Question of Government Spending: Public Needs and Private Wanis (New York, Harper &
Row, 1960}, p. 94,

3. For all practical purposes, no tax policy can satisty all the criteria. In fact, it is argued that the two criteria of
efficiency and equity may be mutually exclusive. “Efficiency,” as it is used in this note, is a somewhat!
different concept from that discussed in the body of the text. Here. it is not used 1o refer to efficiency of
administration and implementation of, and compliance with, a tax policy in proporticn to the revenues
collected or benelits realized. See also footnote nc. § below.

In Harvey S. Rosen, Public Finance {Homewood, lilinois: Richard D. rwin, Inc., 1985), p. 304, Rosen points
out that:

"Corlett and Hague [1953] showed that efficient taxation requires taxing the good that is
complementary to leisure at a reiatively high rate. To understand why, recail if it were possible to
tax ieisure, then a 'first-best’ result would be obtainable — revenues could be raised with no
excess burden [also termed ‘deadweight loss' or "welfare cost' and which is a loss of welfare
(making the taxpayer worse oify above and beyond the tax revenues collected]. Although the tax
authorities cannot tax leisure. they can tax goods that tend to be consumed jointly with leisure,
indirectly lowering the demand for leisure. If yachts are taxed at a very high rate. peaple will
eonsume fewer yachts and spend less time at leisure. In effect, then, taxing complements 10
leisure at high rates provides an indirect way (o 'get at’ leisure, and hence, move closer to the
perfectly efficient cutcome that would be possibile if leisure were taxable.”

Rosen also discusses the unpleasant poficy implications of the efficient tax theory. For example, the
inverse elasticity rule states that inelastically demanded goods should be taxed at relatively high rates
Demand is said to be inelastic if it does not change as price increases. Demand for plain vanilia ice cream by
an "average” person is elastic and shouid drop drastically as its price increases. The person will either go
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without or substitite a cheaper aiternative. On the other hand, demand for yachts by the very rich may
slacken only stightty as price rises. However, a diabetic, unfortunately, reguires and must continue 1o pay for
the same amount of insulin regardiess of how high the price of insulin may rise. 70 the extent that a tax
policy may be efficient, equity may suffer. Rosen observes: "Efficiency thus becames only one criterion for
evaluating a tax sysiem, fairness is just as important. In particular, it is widely agreed that a tax system
should have vertical equity: it should distribute burdens fairly across people with different ability to pay "

The following discussion on criteria for good tax policy draws tocsely from a workshop conducted on May 26,
1092 by Loweli Kalapa, President and Secretary of the Tax Foundation of Hawaii.

in Joseph A. Pechman, "Why We Should Stick with the income Tax" in The Brookings Review, Spring 1890,
vol 8, no. 2, pp. 12-13, Pechman discusses equity and progressivity.

"Most people support tax progressivity on the ground that taxes should be levied in accordance
with ability to pay. which is assumed to rise more than proportionately with income. .. . In the
latter haif of the 19th century, progressive income taxation was justified by 'sacrifice’ theories
that emerged from discussions of ability to pay. Under this doctrine. abiiity 1o pay is assumed 10
rise as incomes rise, and the objective is t0 impose taxes on a basis that would involve "equal
sacrifice’ in some sense. If the marginal utility of income declines more rapidly than income
increases and the relation between income and utility is the same for all taxpayers. equal
sacrifice leads 10 progression. (emphasis added) Whether or not one believes in sacrifice theory,
the concept of ability 10 pay has been a powertul force in history and has undoubtedly contributed
to the widespread acceptance of progressive taxation.”

See Rosen's discussion of efficient taxation and excess burden in footnote no. 3 above. in terms of modern
welfare economics, a tax measure approaches efficiency when no excess burden is generated. That is,
according 1o Rosen {pp. 278-279), a tax is efficient when it does not change relative prices in the sense that it
does not lower individuat utility more than is necessary {0 raise a given amount of revenue. {Utility 18 roughly
detined as consumer-taxpayer happiness resulting from the abiity to satisfy individual wans and
preferences) At any time before reaching the point where this occurs, there is "slack” or waste (excess
taxpayer burden) in the system. Analogously, in terms of allocation of resources, this point is called Pareto
efficient. This is the point at which gne person is made better off only by making another person worse off -
where all slack {inetficiency) has been squeezed out of the system.

The final draft of $.8. No. 818 that became Act 328 provides only four weeks of family leave a year.
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percentage of employers subject (o the family teave law aven smalier.

Lisa Sementilli-Dann, Eva Gasser-Sanz, Alison Lowen, Stephen 7. Middiebrook, Glenn Northern, Janice
Steinschneider, and Sharon Stoneback, Family and Medical Leave: Strategies for Success (Washington,
D.C.. Center for Policy Alternatives). December 1991 (unpaginated).

Steve Koppman, Time O for Parents: The Benefits, Costs, and Cptions of Parental Leave, California Senate
Office of Research, September, 1987, pp. 39-40.
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Leave Debate, The Impact of Laws in Four States (New York: Families and Work Institute, 1991), pp. 5-6.
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Rasen {p. 352; further expounds that:
... atax credit is a subtraction from the tax liability {not taxable income), and hence, #s value is
independent of the individual's marginal tax rate. A tax credit of $100 reduces an individuat's tax
tiability by $100 [regardless of the] tax rate. . . . f the motivation is to correct for the fact that a
given expenditure reduces ability to pay, then a deduction seems appropriate. I the purpose is
mainly to encourage certain types of behavior, it is not at all clear whether credits or deductions
are superior. A credit reduces the effective price of the favored good by the same percentage for
all individuals; a deduction decreases the price by different percentages for different people. i
people ditfer with respect to their elasticities of demand, it may make sense to present them with
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CHAPTER 3
FISCAL IMPACT

It is a daunting task to pit unquantifiable social berefits against
unguantifiable economic costs.!

The costs to businesses are often misperceived because the costs of absence
from work due to childbirth or illness -- which are unarvoidable -- are
corfused with the costs of providing family and medical leave.... The
question for workers is whether they will have a job to come back to. The

question for employers is whether there are any additional costs when they
hold _ jobs open  for absent employees ralther than replacing  them
permanently, (Emphasis added 2

o0 evaluating the potential costs of a new state parental leave policy,
only those additional temporary replacement costs for time taken beyond
what employees are already taking can be considered 3

Act 328, Session Laws of Hawalii 1991, requires the Bureau to include in this study the
“fiscal impact” of the family leave law. The primary definition of "fiscal" is "of or pertaining to
the public treasury or revenues”.4 The impact of Hawaii's Family Leave Law extends beyond
the public treasury or publiic revenues. Therefore, for the purposes of this study, a secondary
but broader definition of "fiscal" is adopted: "of or pertaining to financial matters in general.">

This chapter examines the fiscal impact of family leave laws in general as a way of
shedding light on the potential impact of Hawaii's Family Leave Law. This approach is used
because the available data in the field indicate two things: (1) costs to employers are
minimal, and (2) quantifying the economic costs of leave laws is a very risky affair. In
addition, private employers in Hawaii will not be affected by the law untit January 1, 1994 and
government employees have been eligible for only less than a year. Thus, any attempt to
analyze actual fiscal costs in Hawaii would be incomplets, at best, and probably misleading at

this early staga.

I Arguments for Minimal Costs

Generic Costs of Leave-Taking and Costs Attributable
to Leave Laws in Excess of Generic Costs

The costs of leave-taking are generic to all businesses and are inevitable regardless of
any law. These costs are not the same as the additional costs that an employsr may incur by
complying with a new leave iaw. (See discussion in section IV of chapter 2. Empioyers have
always incurred certain costs for employees wanting to take leave -- before family leave laws
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of any sort had been enacted. Employers continue to incur the same costs after leave laws
are enacted. Only to the extent that the minimum leave law requirements exceed employers’
past practice and require greater expenses do employers incur additional cost attributable to
leave laws.

Job Guarantees and Unpaid Leave

To the extent that employers already offer job guarantees and bear leave-taking costs,
a new family leave law should incur minimal, if any, costs for these employers. Family leave
faws generally require that a leave-taker's job -- the same or an equivalent one -- be
guaranteed, that is, heid open for a returning leave-taker. No permanent employee can be
hired to replace the leave-taker. Before a leave-taker returns, leave (usually unpaid) must be
granted for a specified minimum period.

A lack of uniformity characterizes employers’ leave policies in states that do not have
family leave faws. Although, in practice, an empioyer may grant unpaid leave or guarantee a
job, such palicies are often unwritten and informal. Many employers judge whethsr a request
is reasonable and consider if they can afford it. In some cases, the employee can negotiate.

How long a leave an employes actually takes depends largely on how much wages the
employee can afford to lose. To the extent that employees cannot afford iong leaves,
employer costs, if any, shouild be reduced. Without a family leave law, some employers may
only grant accrued vacation or sick leaves for family reasons. Some may grant a further
period of unpaid leave. According to a study done for the United States Small Business
Administration (SBA), "...few small employers give job guarantees or continue health
insurance benefits {during leave]."®

The effects of the parental leave requirements of feave laws in four states (Minnesota,
Oregon, Rhode Island, and Wisconsin) were studied in 1991 ("parental leave study”). In that
study, it was found that 83 and 63 percent of employers claimed to offer job-guaranteed
disability leave to biological mothers before leave laws were enacted. Another 63 percent
claimed to offer job-guaranteed post-disability leave.” Such employers would incur additional
cost due to a family leave law only if they exceed the expenses they already bear for job
guarantees and leaves. However, it was pointed out that these claims may not necessarily be
enforced without formal written policies. (Only 25 and 17 percent of employers had formal
policies regarding disability and post-disability leaves, respectively )8

Options and Costs of Handling Leave-Taking
Because leave laws guaraniee jobs for leave-lakers and prohibit the hiring of
permanent replacements, such laws typically narrow an employer's options. Such laws may

force certain employers to adopt what they believe to be less preferable and perhaps more
costly strategies to handle leave-taking. For example, an employer could choose among
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saveral pre-statute options: leave work undone, redistribute work to colleagues, pay overtime,
or hire temporary or permanent replacements. The only post-statute prohibition is the hiting
of permanent replacements.

However, leave laws may encourage employers to alter their behavior in a whoily
unintended manner. Employers may adopt new hiring practices that screen out those
perceived more likely to take unpaid leaves. Recently married jobseekers in their prime
procreative years fall into this category as do the elderly who are believed to be physically
more fragile and thus more prone to take sick leave. The "sandwich" generation which is
expected to care for both young chiidren and aging parents may face a double barrier to
employment. These with previous medical conditions are feared for potentially large and
recurrent medicat costs. Thus, these already at a disadvantage may be subject to further
barriers to hiring.

However, if one assumes that employers will not adopt unfair hiring practices, the
overall costs associated with ieave-taking may still exceed the savings from iegave-takers'
unpaid wages. Various factors play a role including the wage rates of leave-takers and
temporary repitacements, productivity 10ss, additional overtime, and the nature and complexity
of the work -- which may or may not require further cost for training. On the other hand, costs
may not exceed wage savings. The cost of each option varies with each employer. |If the
savings from not paying leave-takers' wages exceed that cost, the employer will experience a
net savings due to leave-taking.

if a leave-taker's work cannot be left undone, one option is tc hire a temporary
replacement. Thus, an employer could incur a cost for granting unpaid leave, discounting for
a productivity loss. The United States Chamber of Commerce study (discussed in detail in a
later section} offset this productivity ioss by the temporary replacement's lower wages and
benefits. However, there is evidence that family leave laws increase worker productivity by
heiping to resolve family stress that may be distracting, debilitating, or disruptive to work. In
support, there is evidence indicating higher productivity and lower absenteeism among part-
time workers taking leave in New York State and in the federa! government.9

For most employers, hiring a permanent replacement may entail the greatest cost.
According to the SBA study, the costs associated with terminating an employee includes the
cost of recruiting, hiring, and training a permanent replacement. The SBA study found that
these costs are greater than those associated with granting unpaid leave:

businesses would not incur gignificant costs as a result of
granting leave, since all emplovers manage worker absences as a
matfer of course. . . . Findings show that the costs of
terminating an employee on account of 1illness, disability,
pregnancy, or childbirth (costs vary from $1131 to $3152 per
termination) are significantly greater than those associated with
granting family leave. The average costs of granting leave varies
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from $.97 to $$7.78 per week depending on the circumstances {[for
non-managers Iin medium-sized firms and in firms of 100-plus
employees, respectively]. The study concluded that family leave
may actually save businesses money. Since employee absences due
to family responsibilities are inevitable, small firms are already
accustomed to managlng workers' absences. Firms use a multitude
of strategies to deal with shifts in their workforce, including
reassigning work temporarily fo another employee, sending work
home to the employee on leave, leaving lower priority work undone
until the employee returns, and hiring temporary replacements.
(Emphasis added)10

In 1991, Virginia conducted a study on parental leave policy for state empioyees. That
study reported that "The recruitment, hiring, and training costs associated with employing full-
time classified replacements for employees who rasign from state service for parental reasons
was estimated to be approximately $2,263 per replacement."'!  In contrast, the study
estimated the wages for a temporary replacement for an employee taking 30 work days (i.e.,
six weeks) of parental leave at $1,829.12

Because recruiting, hiring, and training new employees is a costly process, the job
guarantee provision of leave laws may aciually help to force employers to reduce these costs.
In fact, research to date indicates that the provision of better leave policies improve employee
retention. One study reported that a firm with a 12-month leave had a 94 percent return rate
for leave-takers. Another reported that employers were much more likely to return to
companies that offered family-friendly policies and practices such as parental leave. That
study reported that 78 percent of leave-takers returned to firms that accommodated their
needs while only 52 percent returned to firms that did not.13

General Estimates of Leave Costs

The United States General Accounting Office (GAO) projected the financial effects of
the 1987 proposed federal Family and Medical Leave Act. It surveyed 80 small, medium, and
large firms in two major cities and found that: "An employer's savings in worker salary and
benefits for those on unpaid leave exceed an employer's cost of replacement.” (Emphasis
added)'® That is, a leave law could possibly mandate employer savings by prohibiting the
costlier option of hiring a permanent replacement. A subsequent GAQ study of the projected
effects of the proposed federal Family and Msdical Leave Act of 1989 found that:

For a proposed federal law that would exempt employers with fewer
than 50 employees, and allowed for 10 weeks of family leave and 13
weeks of medical leave, the GAQ caleculated a cost of $188 million
in 1989, with the major cost coming from continuing the employer
contribution to health insurance plans rather than from the use of
temporary workers. {Emphasis added)!®
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A separate 1989 GAO document echoes the same finding:

A study of current employer practices by the U. 8. General
Accounting Office found that employers incur 1little or no
additional replacement ¢osts when they hold jobs open for absent
employees. GAO has estimated the costs fo emplovers as solely the
cost of maintaining health insurance during the leave an amount
which comes to about $200 million annually for all covered
employers. GAC's study shows that employers replace fewer than
one in three absent workers and that the cost of the temporary
replacements is similar to or less than the cost of the workers

replaced. (Emphasis added)'®

The SBA study asked employers to provide their best estimate of the cost of the most
recent leave, including the vaiue of the lost output and lost sales in addition to labor costs.
The study found that in companies with fewer than 100 employess, the net cost (covering
leave-takers' work, minus wages, but excluding continuing health insurance) was $22.00 a
waek per employee. In larger firms, it was $90.00 per week. Continuing healith care
insurance added $32.00 per week. Contrary to expectation, the cost per employee was found
to be lower in smalf companies.!?

Estimates from the Parental Leave Study

Parental leave-taking constitutes a major portion of all family leaves. The parental
leave study, published in 1991, focuses only on parental leave. (Minnesota and Oregon had
only parental leave requirements when the study was done. Since the parental leave study,
Oregon has expanded its feave law to include family leave. Rhode isiand and Wisconsin have
a full complement of family and medical leave provisions but the study limited its focus on
parental lgave.) The study examined the impact of laws mandating parental feave on the
cperating costs of covered businesses in four areas: training, administrative, unemployment
insurance, and health insurance contribution costs. lts findings have direct relevance for the
parental ieave requirements of the family leave statutes of other states. Furthermore, the
pattern of findings relating to perceived costs can likely be exirapolated to apply to other
types of family leava.

The parental leave study reported that 71 percent of covered employers perceived no
increase in costs for training while 81 percent perceived no increase in unempiloyment
insurance costs. As for health insurance costs, 73 percent saw no rise; 55 percent perceived
no increases in administration costs. ' In contrast, only four percent of covered employers
perceived a significant increase in costs for training, two percent for unempioyment
insurance, and six percent for administration.9
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Regarding health insurance costs onily, employers were not asked to distinguish
between "significant” and "some” increase. As a resuit, the responses were limited to yes or
no: 73 percent of empioyers felt insurance did not cost more while 27 percent felt it did.
However, Bond et al. argue that the relatively large 27 percent may be misleading. They point
10 the absence of significant differences and the actual pattern of reported increases among
the states that do and do not require continued empioyer contributions to pre-existing health
insurance plans. They beligve that this suggests the reported increased costs may be due to
general across-the-board increases in health insurance costs rather than to increases
occasioned by compliance with lsave laws.20

II.  Arguments for Increased Costs
High Leave Costs: the United States Chamber of Commerce Position

The United States Chamber of Commerce has estimated much higher costs for a
national parental and medical family leave policy.2! The 1987 study compared the $300-plus
weekly wage and benefit costs of a Los Angeles word processor with the costs of hiring
locally surveyed temporary agency replacements. (The authors considered the $315.25 cost
representative of the typical full-time female worker.)

The study found that the employer cost for hiring temporaries was nine percent higher
than for a typical "permanent” employee. The study also factored in a ten percent
"productivity less” which was offset by the temporary replacement's lower wages and
benefits. The Chamber estimated that, in 1987, 4.6 miilion parants were qualified for leave
nationally based on earlier proposed federal legislation. The average net cost of hiring
temporary word processors in seven cities was extended to estimate replacement costs for
the 4.6 million parents. The study assumed all eligible parents (including fathers) to take the
fult 18 weeks of unpaid leave proposed at that time. It also assumed employers to replace all
absent employees on an hour-for-hour basis with agency temporaries, regardless of cost.

As a result, the Chamber study estimated the total cost of family leave nationally in
1987 to be $12.6 billion. It subseguently reduced this figure by over half to $5.2 billion by
taking out those employers aiready conforming with the proposed law. It continued to assume
a 100 percent take-up (that is, all parents taking full leave). The Chamber also provided an
alternate estimate of $2.6 billion assuming a 50 percent take-up.22

United States Chamber of Commerce Study's Estimates Are Inflated
Thres sets of factors render the Chamber's estimates inflated.

Overegstimates of Length of Leave and Population of Eligible Employees Based on
Dutdated Assumptions: The first set unrealistically overstates the length of unpaid leaves and
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inflates the number of eligible employees and covered employars. The Chamber based its
1987 study on leave requirements as they existed in proposed legislation at the time of the
study. These were much broader than they are being proposed now. First, the 1987 study
figured costs based on 18 weeks of unpaid leave. The current proposal is for 12 weeks.
Second, in 1985, the federal proposal ccovered all employers. There was no exemption for
small businesses. By the end of 1987, employers with fewer than 15 employees were
exempted. The current proposal expands the exemption to ail employers with fewer than 50
empioyees. Third, the number of hours an employee must work in a year to be eligible has
increased to 1,250, up from 1,000. Therefore, not as many employees would be eligible.
Fourth, the original proposai did not allow employers to refuse unpaid leave to "key
empioyees” defined as the highest paid ten percent of a company's work force.

Overestimates of Leave Take-up, Replacement by Temporaries, and lLeave-taking
Costs Not Reduced by Savings on Unpaid Wages Based on Unreascnable Assumptions: The
second set of factors involve several assumptions that unreasonably inflate costs. First, it is
unreasonable to assume that take-up could be 100 percent or even approach 50 percent. In
the case of biological childbirth, not ali eligible female employees can be expected to be
fertile nor can all fertile employeas pe expected 1o give birth svery year. Similarly, not all
male employees can be expected to take parentai leave. Neither can all employees or their
family members be expected to fall il each year.

Connecticut, which collects data annually on the use of family leave in the public
sector, reports that a total of 369 and 332 public employees took unpaid leave from May to
April of 1989-1990 and 1891-1831, respectively. This represents only 0.9 and 0.6 percent of
the total state workforce -- nowhere near 100 percent take-up.23 FEven at a 50 percent take-
up rate, it is unreasonable to expect both men and womsan to be absent from work for all
types of family leave. Far fewer men than women would be expacted to take leave, further
reducing the base from which to estimate empioyer costs. The Connecticut study reports that
men accounted for only 16 percent of all state empioyees taking jeave.24

it is also unreasonable to assume that leave-takers will take the maximum amount of
leave. For example, the parental leave study found that there was little change in the way
most mothers took parental leave before and soon after the enactment of leave legislation. it
also found that there was n¢ change in the amount of leave taken by biclogical mothers. The
study suggests that "It is likely that little change has occurred because most mothers cannot
afford to take more time off without some protection against loss of income. . .. The major
reason given for returning to work was economic necessity.” (Emphasis added)?d

The Connecticut studies also found that a plurality, 45.7 and 35.8 percent of all public
employees who took family or medical leave from 1988-1980 and 1990-1991, respectively,
completed their leaves in 0 t0 5.9 weeks.26  This is far below the maximum of 24 weeks over
a two-year period mancdated by Connecticut’s taw. (Hawaii public employees averaged only
about one week of leave (5.6 days) for leaves taken in the first half of 1992. See chapter 6.)
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It would be unreasonable to infer that Connecticut's employees are unigue in cutting their
leaves short because they are unable to afford more of it than employees elsewhere. The
practical options of those who cannot afford ionger unpaid feaves in the first place do not
seem to have been greatly affected by family leave. This is supported by findings in the four-
state parental leave study:

Mothers were more likely to return to their jobs when they earned
more per hour, when they placed a higher value on paid
employment, and when their families were more dependent on thelir
earnings.?/

It is further unreasonable to assume that all leave-takers will be replaced by temporary
replacements and at the same cost. The parental leave study reported that relatively few
employers relied on temporary workers o replace employees on leave. Spacifically, for both
large and smaller employers, only 23 percent hired outside temporaries. Sixty-seven percent
assigned work temporarily to others. Three percent paid overtime to existing employees.
Four percent hired outside permanent reptacements. One percent each assigned work
permanently to another employee, assigned work to the leave-taker to complete at home, or
left work undone.28

The method most often used -- redistribution of work to a leave-taker's colleagues -
incurred no extra wage costs. Overtime pay was minimal and the wages saved could likely
exceed the cost of any overtime paid. The study further pointed out that the cost due to the
use of temporaries depends on ", . . the length of leave, the number of employers covered,
the exemption level, and the extent to which it is assumed that temporary replacements would
be used."29 |n addition, not all temporaries need to be agency-hired. Even if they were, not
all agency temporaries cost the same. More specifically:

. 60 percent of the smallest employers (1 to 15 employees) and
80 percent of all other firms {over 15 employees) re-routed the
work of managers on leave, while between 23 percent of the
smallest firms and B8 percent of mid-sized firms (16 to 99
employees) hired temporary replacements for managers. When the
employse on leave in the study was non-management, 70 percent of
companies re-routed work; between 44 percent of small companies
and 70 percent of the larger firms (over 100 employees) also
brought in temporary workers to replace non-managers.30 (See
also Part II in chapter 4.;

The Connecticut study reports that the majority (57.2 percent) of leave-takers were not
replaced during their absences. "Temporary agency personnel provided coverage for
seventeen empioyees [out of 332 leave-takers or 5.1 percent]."3?
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Furthermore, it is unreasonable not to discount some percentage of women leave-
takers who receive TDI benefits. These women may decide not to take unpaid family leave
after having received partial wages during a tempcrary disability leave.

Although the Chamber's study used net cosis, the SBA found that the cost of giving
unpaid leave was relatively smail if the unpaid wages saved were taken into account and if
unpaid leave was cheaper than letling the employees quit and hiring permanent
replacements. Furthermora, "The cost of such [leave] coverage differs little from the cost of
maintaining workers in their position [sic] without leave."32 This is consistent with the GAO
studies’ conciusion that the primary, or even sole, cost of family leave fies in maintaining
employer-contributed heaith insurance premiums during unpaid leave.

Overestimates Based on Post-Statute Leave Cosis Not Reduced by Pre-Statute Leave
Costs: In addition to the two sets of factors discussed above, the third factor that inflates the
Chamber's cost estimates is a point that has already been made. To estimate the true costs
attributable to a leave law, an employer's customary pre-statute leave costs must be deducted
from the post-statute ieave costs associated with guaranteeing jobs and granting unpaid
leave.

Employers have always had options. Leave laws guaraniee jobs and remove one of
those options (of hiring permanent replacements}. However, leave-taking is inevitable as long
as employees need 1o take care of newborn, parents, children, or spouses, regardless of any
law. Employers have always incurred certain generic leave costs. Conseguently, a leave law
cannot be made responsible for all expenses incurred for leave-taking which employers had
previcusly incurred as a cost of doing business. These costs are not the same as the
additional cost that may be borne by an employer as a result of new leave law requirements.

in summary, employers are still left with many post-leave law options. They can still
hire temporaries, leave work undone, re-route werk to existing employees gratis, and pay
overtime, among other strategies. Even if the assumptions are reasonable, leave-taking costs
cannoct all be automatically attributed to a leave law precisely because these options, and their
costs, have always existed. Employers continue to incur certain of these costs after
enactment of leave faws. Only if the cost of minimum leave requirements exceeds the
employer's past practice and requires greater expenses can this excess cost be attributable
10 a ieave law.

Additional Costs Possibly Attributable to Leave Laws
There can be a financial impact, to be sure. There can be exceptions. Ut is possible

for employers to incur additional costs by being forced to abandon a certain cheaper
replacement strategy, for example, when;
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H An employer who, because of either the nature of the job market or the
structure or size of the employer's business, chronically experiences a high
rate of staff turnover and:

(&) Does not guarantee jobs or grant unpaid leaves as a customary or
feasible option because of its higher cost; and

(b} Hires permanent replacements as a customary and feasible least-cost
option;33 or

(2) An employer who, befere the enactment of a typical family leave law -- without
regard to feasibility or cost -- simply chose not to grant unpaid leaves or provide
job guarantees.

The small minority of employers who already grant unpaid family leave would incur the
same or similar post-statute costs. The majority who did not previously have compliance level
leave policies in place may indeed incur additional costs for providing a social good. Family
leave taws force (or enable, depending upon one's perspective) empioyers to provide a social
good that benefits employees as parents and family members -- and thus, society as a whole
- while incurring its associated costs. Whether the social good generated should be treated
as a deserved labor standard ¢r as an improper mandated benefit is 2 matter of policy choice,

III.  Other Common Arguments and Rebuttals
Leave Laws Increase Leave-Taking

Opponents of leave laws caution that leave mandates will swell the number of leave-
takers to unprofitabie levels for employers. This warning is often sounded together with
employers' claims that the needs of employees are already being met without mandating
legislation. The assumption is that the greater the number of leaves, the greater the
employers' costs.

Although data are limited, there are some indications 0 the contrary. For example,
the parental feave study in four states reported that the proportion of mothers taking parental
leave for childbirth did not change after the passage of leave laws. Before leave laws were
established, 78.6 percent of all biological mothers in that study tock this leave. At six to 12
months after the passage of leave laws, an almost identical 78.4 percent of mothers took
parental leaves.>® The data suggest that leave laws do not increase the number of leave-
takers. Leave laws do not seem to have encouraged mothers to take parental leaves.
Consequently, the notion that taking leave for childbirth is a basic decision that is made
regardless of the existence of leave laws gains currency. (See also related discussion in
section VI concerning elasticity of demand for various types of leave) The data can be
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interpreted to suggest that empioyers do not bear additional costs due to leave-taking laws
hecause leave-taking has not increased as a result.

Employees Abuse Leave Laws by Taking Unnecessarily Long Leaves

Opponents of leave laws contend that leave-takers abuse the law by taking an
excessive amount of leave. Because leave is usually unpaid, most leave-takers gain no
monetary advantage by taking excessive leave. The longer the ieave, the more wages are
lost. However, some leave-takers may have an incentive 10 do so. This could occur in states
that require employers to continue providing health insurance coverage and premiums. In
such a jurisdiction, a leave-taker who has decided to quit in any case may take longer than
necessary unpaid leave to maintain health benefits up to the time the employes quits.

However, this loophole is not a universal one. For example, although a Minnesota
employer must continue providing health insurance coverage, the employer may reqguire a
leave-taker to pay the entire cost of coverage during leave.3® In Rhode Isiand, an employer
must continue providing coverage but the leave-taker must pay the employer in advance the
full premium for the duration of the leave. The employer must return this amount within ten
days of the emplcyee’s return to work. [n Wisconsin, an employer may require the leave-
taker to deposit in an escrow account the premium to cover the maximum leave period.36
Provisions such as these reduce the incentive for ieave-takers who intend to quit to take
advantage of employer-contributed health insurance premiums by unnecessarily extending
ipaves.

The parental leave study data suggest that post-statute leave-takers do not tend to
take more leave than pre-statute leave-takers. The same biological mothers in the study took
12.6 weeks of pre-statute leave and actually took a slightly shorter post-statute leave of 12.1
weeks. 37

Again, this statistic can be interpreted in opposing ways. On the one hand, leave-
takers do not take longer leaves after passage of leave laws as feared by critics. On the other
hand, leave laws do not seem o have lived up to proponents' expectations that employees
who nead it will be encouraged to take leaves, or longer leaves.

Various other data indicale that employees tend to fake less than the maximum
aliowed leave. For example, a Portland, Oregon newspaper reported the resulits of a phone-in
reader survey on family leave. In 1991, legislation was proposed in Oregon requiring
companies with 25 or more employees to grant up to 12 weeks of unpaid family leave over a
two-year period. A total of 168 peopie responded to the survey of which 83.2 percent were
employees and 36.8 percent were business owners or top executives. Of the respondents
identifying themselves as employees ”. . .69 percent said they couldn™t afford to be away from
work without pay more than two weeks, and 39 percent said they could not afford to take any
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unpaid leave. (Emphasis added) About 5.7 percent said they could afford to take 12 weeks
or ionger."38

Employees Abuse Leave Laws by Quitting After Taking Leave

Employees sometimes guit employment after taking leave. Sometimes, but not
always, the decision is made before taking leave. This occurs with or without leave {aws.
However, opponents of leave laws contand that leave-takers are encouraged o abuse the
system by quitting work after taking leave. A leave-taker who intends to quit may aiso take
advantage of a leave law by taking an unnecessarily iong leave (see section above).

An employee who quits after taking leave creates additional employer costs beyond
any that may be incurred for keeping a job open. The employer needs to recruit, hire, and
train a permanent replacement (uniess the position is cut) to replace the quitting leave-taker,
On the other hand, leave-takers who return save the employer these replacement costs.

In the parental leave study, before the enaciment of leave laws, 85 percent of
biological mothers taking leaves returned to work. At six 1o 12 months after passage of the
leave laws, the percentage of biclogical mothers returning to work was exactly the same at 85
percent.39

It is unlikely that an employee will quit because of a leave law. The parental leave
study reports that almost identical pre- and post-statute proportions of biological mothers
(12.6 and 12.4 percent, respectively), did not take leave but quit instead to become fuil-time
mothers. Similarly 5.4 and 5.2 percent quit for "other reasons;" and 1.3 and 1.6 percent were
fired or laid off.40  These data show that biological mothers at least — both before and after
leave laws were enacted — quit for reasons unreiated to leave policies.

Some biological mothers quit without taking leave. The pre- and post-statute
percentages are 18 and 17.6 percent, respectively.4!  Although these latter two figures do not
indicate how many mothers quit after taking leave, they appear to echo that proportion.

Given that leave laws did not seem to increase employee retention, the parental leave
study also examined why biological mothers decide to take leave and return to work for the
same employer. Of ten variables, five were found to be statistically significant (ranging from
p < .0001top < .01). A biological mother is more likely to take leave but return to work: 42

. The more per hour the mother earns;
. The more the mother gains self-esteem from having paid employment;
° The greater the proportional contribution of the mother's income to total

household income;
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o The more supportive the mother's co-workers and management are; and

o The more help from friends or relatives a mother could depend on to care for
the child when needed.

In summary, data from the parental leave study do not show that more leave-takers
quit after taking leave. Howsver, neither do they evidence a greater number of leave-takers
returning to work because of generous leave conditions. (Other studies do indicate greater
retention rates for firms with empioyee-friendly policies. See "Options and Costs of Handling
Leave-Taking" in section 1) In any case, a non-returning leave-taker incurs costs for the
employer. However, it appears these costs cannot be automatically charged to a leave law.

Employers Reduce Other Employee Benefits to Accommodate
Specific Benefits Mandated by Inflexible Leave Laws

Opponents frequently warn against specific leave mandates. The charge is that these
mandates deprive employers of flexibility to tailor benefits, including feaves, to suit their
employees. The corollary assertion is that other benefits -- primarily health insurance -- will
have to be sacrificed in exchange for mandated family leave benefits. (See sections Il and [l
above on the large role played by heaith insurance costs.) Underlying this belief is the
assumption that family leave entails empioyer costs and that they are sufficiently iarge to
require offsetting some other employee benefit,

However, in the parental leave study, 85 percent of covered employers maintained pre-
existing health insurance benefits while an additional eight percent actually increased these
benefits. Only six percent of employers reported having reduced health insurance benefits.43
Furthermore, some doubt has been raised over how clearly employers were able to
differentiate between changes regarding heaith insurance benefit ievels in general and
changes specifically due to compliance with leave laws.44  Sementilli-Dann et al. report that
"The experience of employers adopting leave as a result of collective bargaining or employer-
initiated policy also shows that other benefits are not traded off for leave. This is because
leave has little or no costs. "

Leave Laws Are Difficult to Comply With

Leave laws are frequently predicted to be very difficult to implement. Data from the
parenta leave study indicate that this fear may be exaggerated. Only 9 percent of covered
employers with post-statute leave experience found implementation difficuit.  Almost four out
of ten (39 percent) found implamentation neither easy nor difficult. A fair number (19 percent)
found implementation moderately sasy while a third (33 percent) actually found it extremely
easy 46
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The relative ease of implementation reported by employers only indirectly suggests
that increased cost, if any, due to compliance is not significant. The study does not eguate
difficulty of implementation with cost. However, the study does examine why employers
reportad difficulty. Ten factors were analyzed to see how strongly they were correlated to
employers' reported difficulty with implementation. Five were identified.

The strongest positive correlation was the employer perception of reduced managers'
performance. That is, the more employers felt their managers' performance to decling, the
more they were apt to report difficulty in implementing the leave law.

The second strongest correlation invoived actual post-statute leave-taking experience.
Employers whe had aciual experience impiementing the leave law reported less difficuity in
implementation. The third strongest predictor involved increases in administrative costs. The
greater the increases, the more likely a report of difficulty. The fourth related to empioyers’
perception of difficuity in filling vacant positions during the preceding 12 months. if they had
a hard time, they were more likely to report difficuity. Fifth, if employers had complied with
statutcry leave requirements for biclogical mothers before the enactment of a parental leave
law, %7 the less likely they were to report difficulty 48

Only the third correiation concerning administrative costs relates directly to employer
cost. To a limited extent, a report of difficuilty in impiementing the faw may mean higher
costs. However, the other four correlations suggest that costs were not a major concern and
that other considerations were more important. 1t is more instructive to realize that two
factors directly related to cost (training and health insurance} were found not to be
significantly correlated to reports of implementation difficulty.49 This suggests that
empioyers either do not perceive training and health insurance costs as significant or consider
these costs as unrelated to leave-taking.

Leave Law Mandates Are Unfair to Small Employers

Opponents of feave laws often contend that smalier businesses have more difficulty
absorbing the costs of leave requirements than their larger brethren. However, findings in the
parental leave study contradict this assertion:

Small companies did not have more difficulty in complying with the
leave laws than did larger ones, nor were they more likely to
report inereased costs. Within the size range covered by laws in
the four states {21 or more employees in Minnesota, 23 or more in
Oregon, and 50 or more in Rhode Isiand and Wisconsin), company
size was not related to reported difficulty implementing the
parental leave benefits required by law. Moreover, smaller
companies (21 to 49 employees) were no more, or less, likely than
large companies (50 to 99, and 100 or more employees) Lo report
increased cosis related to compliance with state laws. {Emphasis
added )50
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The authors of the parental leave study theorize that ". . . voluntary implementation of
parental leave benefits prior to enactment of state statutes is a good indicator of the relative
burden of statutory regquirements on empioyers of different sizes or in different
industries. . . ."51  Under this assumption, data from that study "...do not suggest that
small employers or empioyers in particular business sectors would suffer unduly from the
imposition of leave requirements. . . ."52 Be that as it may, all states that have passed family
leave iaws exempt "small businesses" of varying sizes from the requirements of family and
medical leave laws.

Leave Law Mandates Impair Business Effectiveness

Critics of leave laws argue that mandates would lower productivity and reduce
business effectiveness, jeopardizing the viability of some businesses. Supporters counter
that genercus leave benefits should improve employee morale and enhance loyalty to the
company. Proponents alsa point out that if employers had already been meeting their
employees’ needs as claimed, incremental costs due to leave mandates would be minimal.

The parental leave study data reveal no substantial impact on business effectiveness
soon after passage of the leave laws. This finding is based on measurements of changes in
the five areas below. The percentages of employers reporting no change (NC), improvement
(+), or deterioration (-) are:53

NC + -
Managers' ability to handle work responsibilities 89% 1% 9%
Ability to recruit employees' 96% 1% 4%
Employee morale 89% 9% 2%
Empioyee turnover 94% 4% 2%
Employee loyalty Qu% ux 2%

it appears parental leave mandates had very little effect on productivity or business
effectivenass for employers who actually implemented the leave laws. The performance of
managers did seem to suffer slightly. On the other hand, the same percentage of employers
reported a slight improvement in employee morals.

IV.  Cost of Continued Health Insurance Benefits

As previously discussed, the GAO found that premium payments for continued health
ingurance coverage constituted the major cost of unpaid family and medicai leave for
employers.®4 In 1989, the Women's Economic Justice Center estimated the annual cost of a
national leave policy 10 be $6.50 per eligible worker.55 Twenty-seven percent of employers in
the parental leave study perceived an increase in heaith insurance costs. Howsver, that
report suggests that this perceived increase may be attributable to general increases in health
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insurance costs rather than to specific compliance with parental leave laws. (See related
discussion of insurance costs in section 1.}

Family and medical leave laws do not necessarily require that leave-takers’ heaith
insurance coverage be continued. |f employers are required to continue coverage, they are
not necessarily required to continue premium payments. For example, an employer may be
allowed to shift premium costs to the leave-taker for the duration of the leave. If both
continued health coverage and empioyer premiums (otherwise shifted to the employese) are
required, those costs are attributable to the leave iaw. If an employer hires a temporary
worker and pays for additional health benefils, the employer would incur a further cost.
Therefore, under certain circumstances, an employer can incur additional costs relating to
health insurance benefits as a result of a {eave law.

The scenarios depicted in Figure 3-1, where a job is held open and unpaid leave is
granted, reflect several possibilities. Note that the malrices do not factor in savings from
unpaid leave-takers' wages but deal only with insurance premium costs.

V. The Cost of Not Granting Leaves

Estimates of costs associated with proposed family and medical leave laws have
mostly focused on employer costs. In 1988, the Institute for Women's Policy Research
(IWPR) argued that two kinds of costs are incurred because there is no leave law protection
for employees:

. Costs to employees whose jobs are not protected who suffer dollar losses while
fooking for new jobs after taking leave and who receive lower wages from the
same or other employars.

. Costs to scciety in general through taxpayer subsidy of varicous welfare and
assistance programs that are used to a greater extent by leave-takers whose
jcbs are not protectad.

For employees who take leave, Spalter-Roth et al, the authors of the IWPR study,
estimate - from a base of approximately 111 million employees - a total annual loss of $100
biition nationally by:56

® 2.3 miltion employed women who Qive birth or adopt a chiid;
° 3.2 million employed men who have wives who give birth or adopt a c¢hild;
. 11.4 million women and 8.5 million men employees who are off the job for more

than 50 hours due to their own or other family members’ ilinesses.
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Figure 3-1
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The IWPR study defines current annual sarnings iosses to include the year of birth or
adoption plus the two previcus years for all women employees who gave birth or adopted a
child but had no form of leave. The IWPR estimated the portion of employee losses
specifically attributable to the lack of a national parental (not family) leave policy at $606.8
million. "These additional losses of childbirth occur because when new mothers without any
form of leave return to the labor force they experience lower relative wages and more
unemployment than those with leave."57

The IWPR's estimate of the cost of society’s support of welfare and assistance
programs specifically attributable to the lack of a national parental leave policy to be $108
million. Both figures are underestimates because the losses are limited to parental leave for
childbirth or adoption. Costs would be greater if losses due to illness of the employee and the
employee's children or other family members were included. In summary:

On the national level, the lack of parental leave alone costs
working women and their families $607 million annually. This
figure represents the additional earnings lost by those new
mothers who return te work, but are unable to return to their
former jobs because their employerg do not have parental leave
policies in place. When these new mothers without job-protected
leaves return to work but are unable to return to their former
jobs, they experience more unemployment and lower wages than those
mothers who return after a period of protected leave. In
addition, working mothers without job-protected leave receive $108
million more in assistance from such programs as unemployment
insurance, supplemental security income, and welfare than do
mothers working for employers with parental leave policies.
Taxpayers, through their support of these assistance programs,
bear some of the cost of the employers' failure to provide
leave.%8

VI.  Elasticity of Demand for Leaves and E f fectiveness of Leave Laws

Proponents of family leave laws argue that empioyees, particularly women, are forced
to choose betwesn job and family. Both supporters and critics of family leave have generally
expected that leave laws will encourage more employees to take leave more often and for
longer periods. To the extent that this may prove {0 be irue, leave laws can be said to be
effective.

What has been generally overlooked is the elasticity of demand for family leave. The
data from the Bureau's survey (see chapter 6) suggest that different types of family leave
have different elasticities of demand. As elasticities vary, the effectiveness of leave laws
become uneven. Post-statute behavioral data of employees, sparse though it may be, shed
scme light on these elasticities, and thus, on the ultimate effectiveness of leave laws.
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Demand for family leave appears neither monolithic nor uniform but differentiated. In
general, employees have a relatively inelastic demand for certain types of leave and relatively
elastic demand for others. Demand is inelastic (or unchanging) if, as the price that must ba
paid (unpaid wages) for taking leave increases, the demand for it does not correspondingly
decrease. Demand is also inelastic if, as price decreases, demand does not correspondingly
increase. (A diabetic will continue to buy insulin even if it becomes tremendously expensive
but will not have any greater need for it even if insulin becomes very cheap.}°® On the other
hand, demand is elastic (or changeable) if, as the price that must be paid for taking leave
increases, the demand for it decreases. Demand is also elastic i, as price decreases,
demand increases.

in terms of family leave, employees' demand for certain types of ieave seems more
flexible, or slastic, than for others. Demand is less rigid for leaves that employees value less
highly -- that satisfy a less basic or immediate need -- and over which they have some control
over "price." That is, it can be hypothesized that empicyees decide to take leave depending
on how basic the perceived need is and on their degree of control over the situation.

For example, altruism aside, the need to care for one's own heaith is more basic and
immediate than the need to care for, say, a grandparent-in-law. Accordingly, one would
expect high demand that is relatively inelastic for personal sick leave. Similarly, the same
inelastic demand is expected for family medical leave, in states that provide it, to care for
oneself regardless of the cost. The employee does not have much choice, therefore, little
control over price, when forced to take personal sick or family medical leave.

in contrast, when an sligible relative becomes iil, on the one hand, the need to provide
care may be less basic or immediate. On the other hand, many employees have a
customarily wider array of care and support options than just oneself to choose from. A
spouse or other relatives or even friends may be able to heip. The need becomes less
immediate and the employee gains some control over price: the employee can substitute
another's cost in lieu of sacrificing one's own wages by taking leave.

If no one is available, the employee may be forced to take ieave to provide care. The
need then becomes more immediate and the empioyee loses control over price: it must be
fully paid by sacrificing lost wages. That is, the less basic the need and the greater the array
of available care options, the greater the employee's control over price to be paid and the
more elastic the employee’s demand.

In other words, the demand for family care leave {for spouses, elders, or children -
see definition in chapter 1) is relatively elastic despite current leave laws. This does not
necessarily mean that employees will take fewer family care leaves. Elasticity could result in
a great many leaves but of shorter duration. (See chapter 6.) Although leave laws have
reduced the overall price for taking family leave, they do not yet require wage replacement.
Lost wages, it appears, are still a relatively heavy price for employees to pay.
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The need to take family birth or adoption leave can be considered relatively basic {0
employees. Most employees who become pregnant and their spouses, for the most part, can
be assumed to have chosen to have a child. This is certainiy true for adopting parenis. That
is, demand for self-medical and parental leave appear to be more inelastic. Because of this
inelasticity, an empioyee would be unlikely to decide not to become a parent just because no
unpaid leave or job guarantee were available.80  Again, this inelasticity does not necessarily
mean that employees will take a great number of family birth or adoption leaves. After ali,
iilnesses and injuries occur more frequently than births or adoption. Rather, inelasticity may
result in few birth or adoption leaves, compared with family care leaves, but of much longer
duration. (See chapter 8.)

in sum, one would expect either fewer family care leaves -- a less immediate need -- or
relatively shorter leaves. Similarly, one would expect either more birth or adoption leaves -- a
more immediate or basic need -- or relatively longer leaves. [n other words, the more basic or
immediate the need, the greater the likelihood of taking leave or taking longer leaves. If true,
the impact of family and medical leave laws may vary according to the inherent elasticities of
demand for various types of family leave.

In addition to need, employees seem to have relatively greater controi over one’s own
health, including becoming pregnani. Control implies some degree of voluntary planning.
However, an employee often cannot foresee nor control the serious iliness of a spouse, child,
or parent. Faced with an involuntary and unintended situation, an employee is forced to
choose between family and job. Absent ieave law guarantees and faced with the threat of
losing one's job, employees may reject the unplanned obligation to care for other family
members. Alternatively, they could take reduced responsibility by taking shorter leaves. That
is, the steep price of losing cone's job outweighs the demand to fuily satisfy less immediate
and unintended needs. In such cases, the reduced "price” (lost wages rather than a lost job)
made possible by a job guarantee may sway an employee to take unpaid leave.

The study of the parental leave aspects of various leave laws in four states illustrates
the relative inelasticity of demand for parental leave. That study reported that 78.6 percent of
all pre-statute mothers took leave. After leave laws were established, 78.4 percent of mothers
took parental leaves.®!' Demand did not rise as the price to be paid for parental leave
dropped.

Data from Connecticut offer indirect supporting evidence regarding the elasticity of
certain types of leave. For 1989-1990, the two largest categories of leave were 44.2 percent
for birth or adoption and 46.0 percent for the employee's own iliness. In 1890-1991, they
were 45.7 and 45.8 percent. In both years, only 4.4 and 3.7 percent, respectively, of all
leaves were to care for an ill parent; 3.7 and 2.8 percent for an ill child; and 1.9 and 2.0
percent for an ill spouse.2 The "price” for all leaves is the same. Although no pre- and
post-statute data exist for Connecticut, the consistently large proportions of leaves taken for
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parental and self-medical purposes indicate that demand for these is relatively inelastic.
Similarly, the elasticity of demand for family care leaves is reflected in the consistently small
percentages for these categories. Data from the Bureau's study indicate the same slasticities
but expressed in terms of relative length of leave rather than raw incidence of leave-taking.
(See chapter 6.)

in Connecticut {or elsewhere), there is no reason to believe that employees are

inherently more liable than their parents, children, or spouses to get sick. Neither is there
reason to beileve that births and adoptions occur almest as frequently as ilinesses and
injuries. Employees appear to take more of one kind of leave than another -- or to take longer
leaves of one kind than another. Leave laws have reduced the price for ali needs and
situations. However, it appears that leave-takers' behavior is still governed by differing
inherent elasticities of demand for different types of leave.

10.
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Chapter 4

PUBLIC SECTOR AND
OTHER EMPLOYER EXPERIENCE

Section 3 of Act 328, Session Laws of Mawaii 1991, directs the Bureau to study "The
experience of public sector employers and any other emplovers already granting family
leave.” Section | of this chapter reviews the federal and state family leave debate. State
family leave statutes are examined in section Il along with a review of probiems and costs in
general. Finally, the family leave policies of selected private employers are presented in
section HI.

I Family Leave: Federal and State Initiatives
A. Legislation Considered by Congress

Congress first attempted to mandate the provision of unpaid leave by public and
private employers in 1985, Representative Patricia Schroeder of Colorado introduced the
Parental and Disability Leave Act in 1985 (H. R. 2020). That bill proposed 18 weeks of unpaid
leave for the birth, adoption, or serious iliness of an empioyee's child and 26 weeks of
medical leave for the empioyee’s own illness.! No employers were exempt. Employers had
to continue leave-takers' health benefits during leave. The biii also commissioned a study of
the concept of wage replacement during leave.?

The 1987 House and Senate bills saw compromises. Neither bill passed. The
Parental and Medical Leave Act of 1987 (S. 249) first exempted employers with fewer than 15
employees. It reduced birth, adoption, and family care leave, and employee medical leave to
ten and fifteen weeks, respectively.3 . 248 also required employees to have worked for their
current employer an average of 20 or more hours a week for a year to be eligible for family
leave. The Family and Medical Leave Act (H. R. 925), phased in coverage of employers by
exempting employers with fewer than 50 employees dropping to fewer than 35 empioyees by
the fourth year. The House proposal also provided elder-care 4

The Family and Medical Leave Act of 1883 (H. R. 770 or "FMLA") provided a reduced
12 weeks for both family and medical leave. It also exempted employers from granting leave
to the highest paid ten percent of employees. However, employers had 1o show a "business
necessity.” QGranting ieave had to cause substantial economic injury to the employer's
operations to justify a claim of business necessity. Employers with fewer than 50 employees
were exempted and the phase-in period was dropped. The definition of "parent” was limited
to only the biological parent or individual whe was the employee’s parent when the leave-taker
was a child. The bili passed both houses but was not put to a final vote until 1980.
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Subsequently, it was vetoed by President Bush and Congress could not muster enough votes
to override that veto.d

In 1991, Representative William Clay of Missouri and Senator Christopher Dodd of
Connecticut reintroduced the FMLA in their respective houses as H.R. 2 and S. 5 which
passed both houses in the fail of 1991.% [Note: S. 5 was presented to the President for action
and was vetoed by President Bush on Septernber 22, 1992, The Senate overrode the veto two
days later by a vote of 68 to 31. However, one week later, the House failed to override by a
vote of 258 to 169 (it need 289 votes). With the election of Bill Clinton, the FMLA may be
enacted during the 103rd Congress. ]

B. Legislative Initiatives on the State Level

Whiie Congress has been stalled, various states have experimented with family leave
programs. Much of the activity at the state level mirrors the national debate. The difference
is that some states have enacted legislation. Fewer participants and more personal
relationships in state legistatures may make enacting legislation easier at the state than at the
federal level .7

Nineteen states and the District of Columbia® now have family leave laws requiring
empioyers to provide family or family and medical leave to state or private employees, or
both. However, provisions regarding specific leave types, length of leave, employee eiigibility,
empioyer caverage, and continuation of health benefits differ greatly across states.

As defined in chapter 1, only statutes that provide at least family leave are censidered
in this study. For example, statutes providing only parental leave do not fall within the scope
of this study.2 Only a handful of states provide both family and medicai leave.

State legislatures often diluted family leave proposals in order to get these programs
started. Shortening leaves, exempting more employers, and phasing in less restrictive
provisions were frequent compromises. A few states, like Hawaii, adopted legislation
incrementally by allowing private employers to delay compliance. Hawaii's statute requires
private employers to provide family leave beginning in 1994, two years after public
employers. 10 Similarly, Connecticut phased in its program for various-sized employers as
follows:

(1) 12 weeks of leave for companies with 250, 100, and 75 or more employees until
June 30, 1991, 1992, and 1993, respectively; and

(2) 16 weeks of leave for companies with 250, 100, and 75 or more employees
after July 1, 1991, 1992, and 1993, respectively. 1!
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In 1988, Maine used a sunset provision to phase in its family and medical leave law.12
The sunset provision, in effect, created a two-year frial period after which the law would be
repealed unless Maine's legislature made the law permanent. When the time came, Maine
repealed the sunset provision, making the law permanent when no one opposed the law with
any evidence of negative impact on either the public or private sectors.13

L Universal Attributes of Family Leave Legislation

Ail the states with ieave laws require unpaid leave'% as well as a guarantee of job
reinstatement. Regardless of the length of leave an employer may give and an employee can
afford, an employee needs to be assured of job security.'® Supporters of family leave believe
that a job guarantee keeps employees from being forced to choose between family and their
jobs. This is especially true in an economy where many families are headed by a single
parent or where both parents are working.'®  The importance of family is further recognized
in states that extend job protection to employees who take family care and medical leave.
Employees are also protected from the threat of being unfairly denied promotions, training,
seniority, and other benefits that accrued before leave. Most importantly, job guarantees
prevent employers from intimidating employees into not taking leave.1?

2 Dif fering Attributes of Family Leave Legislation Across the States

Tg pes o f Leave

As noted earlier, the scope of ieaves granted varies among states. For example,
Minnesota grants only parental birth and adoption leave (and family care for sick chiidren
only) and lowa grants oniy maternal disabiiity leave.18

Types of Employer

Eight states'? provide family leave for state employees only. Nine states?? and the
District of Columbia require both public and private employers to provide family leave.

Length of Leave

Leave length ranges from four to twelve weeks within a year and up to sixteen weeks
within two years. lllincis provides one full year of unpaid family leave for its state
employees.2!  Laws that allow leave to be taken within two years are more flexible for their
leave accumuiation feature.

Some statutes?? iimit the length of leave if both parents work for the same employer.
This occurs when they want to take leave simultaneously or want to take the full amount of
leave allowed to each of them. California's statute does not require family leave {o be granted
if the other parent has already taken leave. The California employer aiso could limit the
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length of ieave so that the aggregate amount cof leave time of the two parents does not total
more than the 16 weeks every two years provided by law.23  The 1991 federal bills require
that if both the husband and wife are employed by the same employer, the parents together
can take a maximum of 12 work weeks over a 12-month period.<4

Job Security Guarantee Waivers

Family leave laws guarantee leave-takers' jobs. However, employers in some stales
can obtain waivers. For example, if a business has undergone a bona fide layoff or if
changed circumstances make it impossible or unreasonable to reinstate the empicyse, the job
guarantee can be waived.25 In essence, if employees would have lost their jobs had they
remained at work, they would not be guaranteed those jobs after taking family leave. The
interpretation of "changed circumstances” is left to the employer. However, Oregon's statute
requires the employee to be reinstated, if necessary, in another available and suitable job.
Wisconsin's statute is clearer regarding an employer's responsibility:

If the employment position which the employee held immediately
before the family leave or medical leave began is not vacant when
the employee returns, [the employer shall immediately place the
employee] in an equivalent position having equivalent
compensation, benefits, working shift, hours of employment and
other terms and conditions of employment .26

Most leave statutes allow an employee to chalienge the employer's actions. The
employee must believe that the employer acted in bad faith to avoid reinstating the employee.
Most statutes allow an employee 10 request an examinaticn and rasolution of the layoff or
"changed circumstances” by reporting to the labor department or initiating a civil action in
court.27

Employers are exempted from reinstating certain employees in the District of Columbia
and New Jersey. In the District of Columbia, these are: (1) the five highest paid in a company
of 50 or fewer employses, or (2) the highest paid ten percent in a company of more than 50
employees.?8  New Jersey waives the reinstatement of either the highest-paid five percent of
employees or the seven highest paid individuals, whichever is greater.2? Employers must
demonstrate that they cannot reinstate because ". .. it is necessary to prevent substantial
economic injury to the employer's operations and the injury is not directly related to the
leave . ..." The employee must also be notified of the intent not to reinstate as soon as the
employer determines the need to prevent injury.30  Business beligves that giving executives
tco much time off severely burdens the employer's operations. Providing key employee
waivers may have been a response. Such waivers limit family ieave but still benefit most

employeses.
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Size of Business

Many leave statutes exempt small businesses. What qualifies as a small business
varies among states, ranging from a firm with ten employess (in Vermont) to 100 employees.

Employee Eligibility Requirements

Most leave laws require an employee to have worked for the empioyer between 30 to
40 hours a week for at least one year. Hawaii®! only requires six consecutive months.
Alaska requires empioyees to have worked 35 hours a week for six consecutive months or
17.5 hours a week for 12 months.32 Proposed federal legislation requires an employee to
have worked at least 1,250 hours within the prior 12 months (about 24 hours per week in a 52-
week year).33  Eligibility provisions help counter employer opposition to providing leave
benefits to people whao may not have worked for the employer very long, including temporary
workers.

Emplovyee Notice and Certification

Most leave statutes require a leave-taker to notify the employer in a reasonable and
practicable manner before taking leave for family care, if possible, and to schedule medical
treatment to aveid unduly disrupting the employer's operations.34 Requiring advance notice
aliows employers to plan how to handle leave-takers’ work. Leave statutes often allow
employers to require certification of birth or adeption, or iliness or injury.35  The federal bill
requires certification only for medical iliness and not for childbirth or adoption 36  Requiring
certification of illness assures against frauduient use of family leave.

Employer Notice

Some states37 require employers to adequately inform empioyees of their right to take
family leave. Employers who fail to do so could be fined. For example, Wisconsin requires
employers to post, in at least one conspicuous place, a notice detailing the employees’ family
leave rights. Failure to do so could incur a penaity of up to $100 for each violation.38 Hawaii
does not require employers to notify employees.

Substitution of Paid Leave for Unpaid Leave

Employers in some stales are allowed (¢ require leave-takars (0 substitute their
accrued vacation or sick leave for unpaid family leave, thus possibly minimizing total available
leave time. In California, an employee may ”. . . eiect, or an empioyer may require the
empioyee, to substitute . . ." paid accrued leave 3% Vermont's statute allows accrued sick or
vacation time to be substituted for unpaid family leave but specificaily requires that the
mandated family leave not be extended by the use of vacation lsave. Furtharmore, only six of
the 12 weeks of family leave can be substituted 40 A few family leave statutes further require
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that an employee cannot substitute paid sick leave for unpaid family leave unless the
employer agrees to the substitution. For example, in California, both employer and employee
must agree before paid sick leave can be substituted. 4!

Continuation of Health Care Coverage

Many family leave statutes require the employer 10 maintain coverage or t¢ continue to
make heaith care coverage avaiable to the leave-taker. For example, New Jersey requires
the empioyer to maintain a leave-taker's coverage at the same level and under the same
conditions that existed prior to the leave.42 However, in some states, employers may require
the leave-taker to pay the cost of the insurance premiums. 43 For exampie, Rhode Island
requires continued coverage but, prior to taking leave, the leave-taker must pay the employer
the cost of the premiums needed t0 maintain heaith benefits during the leave. The employer
must return these payments within ten days of the Ieave-taker's return to work.44  Wisconsin
requires the employer to continue both health coverage and employer premiums if the
employee continues paying the empioyee's share of premiums. However, the employer may
require a leave-taker to put into escrow an amount sufficient to cover premiums for the total
duration of the leave 4%

On the whole, state leave statuies provide little guidance for implementation, leaving
the job to regulating agencies or the courts. It s within this framework that family jeave
legislation has been working and that has given rise to some problems.

II.  Experience of Selected States

After the enactment of the Pregnancy Discrimination Act of 1978 (42 U.S.C. 2000e),
several states began to define family and maternity leave legislation to provide benefits
beyond maternity disability. Most states that have adopted a family leave policy have done so
since 1988. Because family ieave laws are a recent phenomenon and minima!l records have
been kept, the full effects of this type of legislation are not known. However, a few states
have recorded a limited amount of data that may help provide some insight. The prospect for
future analysis is improving as more states begin requiring data collection and specific
reporting procedures. 46

A. Connecticut's Experience
Connecticut has reported state empioyee family leave data annually since 1989. Its
Famify and Medical Leave Report, May 1, 1989 to April 30, 1990, reports that state

departments granted 405 leaves, including multiple leaves. Of the 405, 355 were compieted
with 309 leaves taken by females and 36 by males.
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The subsequent 1991 issue reports that fewer leaves were granted (354). However, of
the 274 completed leaves, a higher percentage of males took leaves (42 males vs. 232
females). Personai medical leave was the most frequent in both years (46 and 45.8 percent in
1990 and 1981, respectively}. Birth leave was the second most frequent (42 and 44.9
percent). Other reasons paled in comparison as can be seen in the table below.

Percentage of Total Leaves Taken

Leave Type 1996 1991
Personal Medical 6.0 5.8
Chiidbirth 42.0 iy.9
Adoption 2.2 0.8
Child's Iliness 3.7 2.8
Spouse Illness 1.9 2.8
Parent's Illness .y 3.7

(Percentages total more than 100 due to rounding.)

Male employees averaged 8.3 weeks of leave in 1990 and 5.8 weeks in 1931. Female
empioyees averaged 10.4 and 10.9 weeks. Most leave-takers were professionals (32 and 35.2
percent in 1990 and 1991, respectively). About one-quarter (28.5 and 22.6 percent) were
office and clerical workers. State empioyers most often chose not to replace the worker (46.9
and 57.2 percent), but rather left the work undone. 4/

QOverall, Connecticut reports that its Family Leave Program continues to be used as
intended with liftle negative impact.

B. Minnesota, Oregon, Rhode Island, and Wisconsin

in 1989 and 1920, The Families and Work institute conducted a survey of the parental
leave aspects of the leave laws of Minnesota, Oregon, Rhode Island and Wiscensin ("parental
lsave study").48 The survey reported that employers faced few probiems or added costs in
compiying with the laws. (See chapters 2 and 3 for a more detailed discussion on costs.) For
exampie, mothers took about the same amount of leave and returned to their jobs at the same
rate as before the laws went into effect. Opponents of parental leave claim this proves family
leave laws are not needed. On the other hand, supporters believe that only by mandating
leave policies can benefits become available for some parents who might not otherwise
receive them.49  Aithough the parental leave study focuses only on parental leave, its
analyses provide valuable insight into how one aspect of family leave has fared in four statss.

The study found50 that the use of parental leave did not affect productivity. The

ability to recruit employees, to reduce employee turnover, and to enhance empicyee loyalty
remained the same or improved by only one to four percent. Nine percent of surveyed
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employers said their managers' ability to handle work raesponsibilities decreased. However,
another nine percent reported an improvement in employee morale.

The study conciudes that "...overall, the adverse effects of mandatory leave
requirements on private sector empioysrs, including smaller employers, were not at all
severe. . . ."51  However, the FWI identified certain implementation problems in Wisconsin
and Oregon. Problems were not examined in Minnesota apparently dus to the lack of a
specific state enforcement agency. Rhode Island was omitted for lack of compiaints.
However, this was atiributed to low awareness of parental leave rights. The FWI determined
the two main problems in Wisconsin to be:

(1) Determination of whether accrued paid vacation and sick leave or
compensatery time can be substituted for parental leave (substitution
provision); and

2) The definition of a serious health condition.

Oregon's problems were identified to be:
(1) The substitution provision;
(2) The definition of covered employers; and

(3 Restoration of leave-takers to equivalent positions.

Substituting Paid Leave for Unpaid Leave

According to Wisconsin's family feave faw: "An employee may substitute, for portions
of family leave or medical leave, paid or unpaid leave of any other type provided by
empioyer."52

Wisconsin's Department of Industry, Labor, and Human Relations’ (DILHR) rules
state:

At the option of the employee, an employee entitled to family or
medical leave under the Act may substitute, for any leave
requested under the fct, any other paid or unpaid leave which has
accrued to the employee. The employer may ncot require an employee
to substitute any other pald or unpald leave avalliable to the
employee for either family or medical leave under the Act.53

Some employers in Wisconsin object that the ruie exceeded the statutory substitution
provision: "The ruies interpretation do not . . . require that the [substituted] ieave be simiiar
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nor that the worker be otherwise eligible to take the leave -- requiremeants we belisve would be
both fair and reasonable."5% They contend that the rules unfairly let employees substitute
paid leave that create unanticipated fiscai problems for both pubiic and private empioyers,
Furthermore, some believe the rules interfere with coliective bargaining agreements that
specify employee sligibility for particular types of paid leave.

The City of Milwaukee and other employers chailenged the DILHR rule. A
longstanding policy of the city required empioyees to use up their accrued paid vacation leave
before unpaid leave is granted. An administrative court judge ruled®S that the statute did not
restrict the type of paid leave an empioyee could substitute. Conseguently, Milwaukee
allowed employees to substitute earned vacation or flcating holidays for their unpaid leave,
but still restricted sick leave for actual illnesses. At the time of the FWI report, Milwaukee's
new policy was being challenged in 26 cases.56

Wisconsin's statute does not specifically prohibit "stacking” which is taking unpaid
family leave after having taken any other type of accrued paid leave. In effect, stacking
extends the mandated period of leave. However, Wisconsin's DILHR rules explicitly limit the
stacking of leave to certain situations. Specifically, leave-takers must meet employers’
requirements for taking the other non-family leave or otherwise obtain employers' consent.57

In a court case,”® the employer denied the statutory leave upon being notified of the
employee's intention to take that leave after taking ali accrued sick and vacation leave. The
employer argued that the statutory leave and the paid sick and vacation leaves provided by
collective bargaining ran concurrently.  Mowever, the court decided that the leaves ran
consecutively, allowing stacking. The FWI reports that this type of situation occurs rarely if
only because employees are unaware that they can exiend leave and because they cannot
afford to stay off the job for too long.59

Oregon's leave statute states:

The employee seeking parental leave shall be entitled to utilize
any accrued vacation leave, sick leave or other compeénsatory
leave, paid or unpaid, during the parental leave. The employer
may require the employee seeking parental leave to utilize any
accrued leave during the parental leave unless otherwise provided
by an agreement of the employer and the employee, by collective
bargaining agreement, or by employer policy. (Emphasis added)6C

The statute's enforcing agency, the Oregon Bureau of Labor and industries (BOLI),
argued that an employee may substitute paid leave despite not having satisfied coliective
bargaining terms relating to leave .7 Employers and employer associations have challenged
the BOLI's interpretation. Oregon's Attorney General agreed with employers, opining that the
BOL! had misinterpreted the statute and that an empioyee cannot substitute sick leave for
unpaid parental leave unless provided for in a collective bargaining agreement.62 Because
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most agreements allow sick leave only for actual employee iliness, using it for parental leave
would violate the terms of the agreement.

The BOLI commissioner disagreed in a specific instance, requiring an employer to pay
t0 a claimant the amount of sick leave taken during parental leave and $2,000 for mental
anguish and distress 83 This ruling raised the issue of whether a statute can override
collective bargaining agreements.64

Oregon's statute aliows employers to offset the amount of parental leave taken by one
parent by the amount taken by the other employed parent. However, disagreement arose
over whether both employers need 10 be covered employers. in Oregon Bankers Association
v. Oregon Bureau of Labor and Industries, 85 the employer petitioner argued that the statute
allows employers to offset leave taken by the other parent even if that parent did not work for
a covered employer. If so, employers would have more opportunity for offsetting leaves
taken. The BOLI argued that leave can be offset only if both parents’ employers were
covered.66

However, the Oregon Court of Appeals disagreed and ruled that employers could
offset parental leave time by the time off taken by a parent "also employed” but not
necessarily by a covered employer. Therefore, Oregon currently requires only one parent or
employer to be covered for employers to offset leave and to limit combined parentai leave to
no more than the maximum twelve weeks.67

Determining What is a "Serious Health Condition"

Wisconsin also encountered difficulties over the definition of "serious heailth
condition.” See chapter 5 for a detailed discussion.

Reinstatement of Leave-Takers

in Oregon, the guestion arose as to when an employer's obligation to reinstate a leave-
taker ends. The BOLI regulations do not require an employee to accept an unsuitable job. |f
no suitable jobs were available, an employer is not relieved of the obligation to reinstate the
leave-taker but must find a suitable job whenever it does becomes available. In conirast, an
employer petitioner8 argued that the obligation to reinstate exists only at the moment the
leave-taker returns to work. That is, if no positions were immediately available at that time,
the employer's obiigation had already been met.88 The Oregon Court of Appeals agreed with
the BOLL. The court rufed that an employer has an absolute obligation to reinstate a leave-
taker to any job that is available and suitable, if it were impossible for the leave-taker to return
the former or equivalent position.”® In spite of court challenges, the BOLI commissioner
found enforcement accomplishable aithough difficuit. 7!
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Parental leave constitutes the major component of family leave laws. To this extent,
the implementation problems encountered in the FWI study point to potential problems for
family leave laws as a whote.

III.  Private Employers' Experience with Family Leave
A. Two Surveys of the Private Sector
1 The Small Business Administration Survey

In 1990, the United States' Small Business Administration (SBA) surveyed 10,000
private sector business executives concerning employee leave policies. (See also chapter 3.)
The survey covered paid sick and vacation leave, unpaid leave, maternity or parental leave,
leave to care for sick family members, benefits and guarantees during leave, sickness and
accident insurance, and strategies for handling leave-takers' work.”2 The SBA found that
employers of 100 to 499 employees are more likely to offer leave for infant care than all other
employers. Only 6.7 percent guaranteed jobs during leave while 2.7 percent did not. Of
employers with 50 to 99 employees, only 5.2 percent offered leave. For firms with 16 to 49
employees, 3.4 percent granted leave. Only 1.8 percent of the smallest firms with 1 to 15
employees did s0.73

The SBA also reported that private employers use six basic strategies to handle leave-
taking:

(1) Hoiding over some work until the leave-taker returns;

23 Rerouting the work to fellow empioyees;

(3) Using an existing employee as a temporary replacemeant;
(4) Hiring an outside temporary replacement;

(5) Sending the work home to the leave-taker; and

(6) Filling the positicn and transferring the leave-taker to another position upon
raeturning from leave.

Most employers (between 64 and 72 percent) rerouted the work of managers who took
leave while about 70 percent of all firms adopted this strategy for non-managers. A
substantial minority (6 to 36 percent) temporarily replaced management empioyees while 42
percent of the small firms and 64 percent of the larger ones did so for non-managers.”4
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The survey also examined the direct costs of wages, fringe benefits, and overtime, and
the indirect costs of lost output, sales and training asscciated with granting family leave. The
weekly costs ranged from a low of $326.81 per person weekly for non-managers of medium-
sized firms to a high of $695.33 for managers in firms with 100 or more employees.”> (See
Figure 4-1) However, when adjusted for the savings from leave-takers' unpaid wages and
fringes, weekly net costs ranged from a low of $0.97 for non-managers in medium-sized firms
to a high of $97.78 for non-managers in firms of 100 or more employees.”® (The costs for
managers in these two categories of firms were $30.66 and $1.20, respectively -- the former
an actual savings. in small firms, the weskly cost for a non-manager was $12.69 while that
for a manager was $42.11.} The cost of handling leave differed from the normally paid full-
time salary and benefits by about oniy four percent.

Two factors significantly linked to increased reported leave costs are the hiring of
temporary replacements and sending work home to the leave-taker. According to the SBA's
analysis, two highly debated issues -- firm size and duration of leave -- do not independently
increase family leave costs.”7 These findings rebut claims that smaller firms bear an unfair
cost burden and that longer leaves are more costly to employers.

The $BA's analysis implies that an employer may experience increased costs
depending on how family leave policies are implemented and how leave-takers' absences are
covered. The study assumes that employers have the flexibility to choose alternative
strategies to handle leave-takers' work. In actuality, an employer may only have an option
that increases costs.

According o SBA's estimates, if the Family and Medical Leave Act of 1989 had
passed, it would have cost employers $454 million a year if all eligible employees were
granted unpaid leave. This is about $22 per week for firms of under 100 employees; the cost
for larger firms is about $90 a week. However, this cost is small compared to the savings
from unpaid leave-takers' wages during unpaid leave. If health insurance continuation costs
are included, the figure wouid rise by $374 million per year.78 However, the total estimate
would be tess than $828 million (3454 + $374) if adjusted for employers who already provide
leave and for less than 100 percent uptake.

Termination of employees when they are unable to take ieave because of illness,
disability, pregnancy, or childbirth is a rare event for firms of ail sizes. However, over time,
most firms will experience some terminations. The study estimated termination costs to
range from $1,000 to over $3,000 depending upon employer size and type of industry. These
figures included the cost to recruit, hire, and train a replacement as well as the loss of
production time.”®  The study also found that the cost of providing for family leave is less
than that of terminating an employee.
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Figure 4-1

Firm Size -- Number of Employees _ :
1 to 15 16 to 99 160 or more
Non~-Managers Managers Non~-Managers Managers Non-Managers Managers

Average Cost/Full~-Time
Week of Handling Leave- 333.67 475.29 326.81 481.47 475.27 695.33
Taker’'s Work
Usual Wages & Fringes/
g:ii;ﬁme Week of Leave- 320.98 433.18 325.84 512.13 377.49 694.13
Difference

12.69 42.11 0.97 -30.66 97.78 1.20

Source: Trzcinski and Alﬁert, Leave Policies in Small Business: Findings from the U. S. Small Business
Table I.1.

Administration Employee Leave Survey, October, 19%0.
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2 The Families and Work Institute Private Sector Survey

Between 1988 and 1990, the Families and Work Institute (FW!) conducted and updated
a survey called the Corporate Reference Guide Survey which examined the family leave
poticies of 188 of the largest Fortune 1,000 companies in 30 industry areas. Of the employers
surveyed, about 28 percent provide "parenting,” "family,” or "child care" leaves beyond
maternity disability as entitlements not subject to managerial discretion. Of these special
teaves, 81 percent are available to either parent and 85 percent can be used by adoptive
parents. A smaller 60 percent allow for care of seriously it family membersg 80

The length of leave varies. Of employers who grant leaves, 20 percent offer sight
weeks; 23 percent grant up to three months; a second 23 percent grant four to 12 months;
and a final 23 percent grant one year or more. The remaining ten percent do not indicate a
specific leave length but allow supervisors and empioyees to determine the appropriate
length. The FWI cautions that the extent of leave policies may be exaggerated because leave
programs may exist only informally and not as official policy. in addition, some programs are
restricted to certain employee positions or departments. Furthermore, the opportunity to take
advantage of family leave benefits is limited and the usage rate is usually low .81

The survey reported that 20 percent of the employers who provide family leave do not
guarantee jobs for leave-takers. Nine percent guarantee jobs for only part of the leave. The
remaining 71 percent provide job guaraniees.82

Most employers who provide leave cited improved employee moraie and the high costs
of recruiting and retaining new employees as the major reasons for implementing family care
benefits. Other reasons included reducing employee absenteseism, reducing stress, keeping
up with other firms, and improving public relations. Employee needs assessment surveys
commoniy find that employees’ concentration and productivity suffer from worry over unmet
child care or family illness needs.83  An empioyer expresses a typical comment regarding the
need for a company family need policy:

When my management asks what the retfurn on investment will be with
the proposed family-supportive policies, I tell them that I can't
promise anything in return, buf I can say that the problems are
costing us more than the programs will.84

B. Policies of Selected Private Companies

The FWI reports on selected innovative companies and their programs, some of which
are simiiar to state family leave programs. The FWI examines program impiementation,
obstacies, and results. The information presented beiow is meant to be illustrative only, not
exhaustive.
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BellSouth Corporation85

BeliSouth, a communications services firm empioying 95,000 workers, provides unpaid
leave to care for a ", . . seriously ill member of the employee's immediate family . . . for gither
six meonths or one year, but no more than 12 months during a 24-month period." A benefit
committee must approve the leave. The applicant must certify any illness and show why
leave is needed. BellSouth continues to pay life insurance premiums for the leave-taker. it
also pays up to six months of medical and dental benefits. The leave-taker is responsible for
premiums beyond six months. BeilSouth employs clear eligibility guidelines. At the time of
the FWI report, no real implementation obstacles had emerged. Within the program’s first six
months, 23 women and one man took dependent care leave. However, BellSouth did not
analyze the cost of offering the benefits.

Eastman Kodak Compan,86

Eastman Kodak Company offers its 83,000 employees in the United States unpaid
teave for up to 17 weeks within a two-year period, beginning the first day of the first leave.
Birth and adoption leave inciudes placement of a foster child. Family care extends to
children, spouses, parents, and the spouse’s parent. Health coverage is continued but the
leave-taker must pay the co-share premiums. Jobs are guaranteed. From December, 1987 to
March, 1991, Kodak reported that women averaged 13.9 weeks of leave, and men, 12.1
weeks. {About 6 percent of all leave-takers were men.) The most common leave taken was
for birth for both men and women. No implementation obstacles were reported. However,
Kodak did not measure the cost of leaves.

In spite of the leave poticy, 13.5 percent of Kodak's leave-takers quit during, or after
taking, family leave. Another 10.3 percent terminated within a year of returning from leave.
However, Kodak believes that if it did not have a leave policy, it would have experienced
many more voluntary terminations.

ARCO87

ARCO, an oil and petroleum products company with 20,507 employees, provides two
leave programs: "family iliness days” and "urgent business days." The former allows six days
of paid leave per calendar year for the illnass of an employee’s child, spouse, or parent, or for
the employee's own illness. The latter aliows five paid days for employees’ personal business
that must be conducted during work hours. Both are in addition to paid sick leave. in 1989,
of all eligible employees, 16 and 28 percent took family care and business leave, respectively.
The family iliness program cost $2 million, or between 0.1 and 0.2 percent of the total payroil.
No unresoived implementation obstacles were reported. Any issue that does arise is
reportedly handled by managers on a case-by-case basis. ARCO considers its leave policies
"...as part of its normal cost of doing business and are simply a tool." (Emphasis added)
Absentesism is low and employees usually do not take the full amount of leave.
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International Business Machines Corporation88

IBM claims it provides a general "lifetime opportunity” leave program for parenting,
chiidbirth, family care, educational pursuits, and military or Peace Corps service. |IBM
guarantees employees their jobs for up to five years of leave. An employee can take full leave
during the first year. During the next four years, the employee must usually work at least
part-time.  Howaever, high-level and supervisory managers cannot take exiensive leave
because of their critical roles. Managers are aliowed discretion to grant ieaves and set
flexible work arrangements. IBM Dbelieves those who best know whether a job can be covered
should decide whether or not to grant leave. IBM has found from empioyee interviews that
most empioyees are satisfied with the leave program. Determining company costs and
benefits is difficult, but IBM believes employee loyalty and satisfaction help prevent staff
turneover, regucing the costs associated with hiring and training new employees.

The Travelers Insurance Company89

Travelers offers their full- and part-time employees (who work at feast 17.5 hours per
week) three days of paid leave o care for an ill child, spouse, parent, or any relative living
with the employee. Employees can aiso take up to 12 months of unpaid birth or adoption
leave, or to attend ic other family-related matters. Travelers guaraniges reinstatement to
original or commensurate pcsitions i the leave-taker returns within six months. After six
months, Travelers will pay employees up to four weeks while searching for a suitable job. If
no job is available, the employee will be terminated.90

However, salaried employees, including upper level management, are not sligibie.
Traveiers found that women tcok more and longer leaves than men. Although no costs were
calculated, Travelers fooks at aftrition rates to determine the success of their program. In
1990, Travelers experienced 100 fewer voluntary terminations that usually result from family
associated reasons than for 1983. The cost savings was valued at $2.5 million, the doliar
amount paid to leave-takers who might have left the company had leave not been provided.

Hewlett-Packard Company™?

Hewiett-Packard (HP} provides four months of unpaid birth and adoption leave within a
two-year period. However, employees often substitute paid vacation leave. HP maintains that
statutory family leave policies, such as the one in California, are usually less generous than
HP's and that obtaining state approvals for its own program can sometimes be troublesoms.
However, HP realizes that mandated family leave may enable employees of other companias
to take family isave who would not otherwise have been able to do so.

ENDNOTES

1. H. R. 2020 §§102{a)1} and 103(a)(1}
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Chapter 5
SERIOUS HEALTH CONDITION

As noted earlier in this report, Hawaii's family leave law entitles an employee to a
"total of four weeks of family leave during any calendar year upon the birth of a child of the
employee or the adoption of a child, or to care for the employee’s child, spouse, or parent
with a serious health condition.”™ It is this latter phrase and its reference to "serious health
condition” with which this chapter is concerned. "Serious heaith condition™ is defined by the
Hawaii family leave law as meaning "an acute, traumatic, or life-threatening illness, injury, or
impairment, which involves treatment or supervision by a health care provider."2  Act 329,
Session Laws of Hawaii 1991, directed the Bureau, in its study on family leave, to include
"guidelines for determining when a heaith condition is acute, traumatic, or life-threatening."3

in an effort to formulate these guidelines, the Bureau undertook the following tasks:

(1) Examined the medical definitions of the terms "acute,” "traumatic” and "life-
threatening™;

(2) Elicited input from a variety of heaith care providers and their professional
associations;

(3) Reviewed the statutes and rules of other states providing for family leave;

(4) Made detailed comparisons of statutory and rule provisions with respect to
family leave for serious health conditions.

This chapter presents the pertinent information obtained through these efforts and contains
conclusions regarding guidelines for determining when a health condition is acute, traumatic
or life-threatening.

I Medical Definitions

As will become apparent in the comparison of Hawaii's family leave law with other
state statutory provisions discussed in this chapter, Hawaii's definition of "serious health
condition™ is unique among the states. No other state statute employs the adjectives "acute,
traumatic or life-threatening” to describe an iliness, injury or impairment for which one may
take family leave, In an effort to determine exactly what health conditions would be
encompassed within Hawaii's definition of "serious health condition,” it was feit that a clear
understanding of the medical connotations of the words "acute,” "traumatic” and "life-
threatening” was necessary.
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Accordingly, several medical dictionaries were consuited for the medical definitions of
the words "acute,” "traumatic,” and "life-threatening.” HNone of the dictionaries consulted
contained the term "life-threatening.” Howsver, the following definitions of acute were found:

"Acute" (1) Of or characterized by sudden onset, marked
symptoms, and a short course: said especially of a disease; (2)
sharp or severe, as pain; (3) sharply pointed; needlelike; acute.
Compare chronic.?

"Acute" - Denoting a short period of time, Opposite of
chronic.d

"Acute" (1) Of short or sharp course, not chronic; said of a
disease. {2) Sharp; pointed at the end.®

In view of these definitions, it is clear that acute refers 1o conditions that ariss
suddenly and are of reiatively short duration. Al of these definitions refer to “acute” as being
the opposite of "chronic.” Accordingly, the medical definitions of “"chronic" were also
reviewed. The medical dictionaries consulted contained the following definitions of "Chronic™:

"Chronice" - of or characterized by extended duration and
typically by slow develcopment or a pattern of recurrence: said
especially of a disease. (compare acute}.’

"Chronie" - Denoting a disease of slow progress and
persisting over a long period of time; opposite of acute.B

"Chronic" - of long duration; denoting a disease of slow
progress and long continuance.®

Given these definitions of "chronic,” it would seem that many diseases, particularly these of a
more serious nature, would accurately be described as chronic, as opposed to acute, in
nature.

With respect to the word "traumatic,” the following medical definitions were found:

"Traumatic" of or resulting from trauma; relating to or
causing physical injury or psychological shock.!0

"Traumatic" - Caused by, or related to, injury.!
"Traumatic" - relating to or caused by trauma.'?

Because the word "trauma” is such an essential part of the definition of "traumatic,” it is aiso
included in this review:
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"Trauma' (1) an injury to the body, especially one resulting
from an external force, {2} A psychological shock, esp. one
having a lasting effect on the personality.?3

"FTrauma" - injury or damage.'®

"Trauma" - traumatism; an injury, physical or mental.!®

II.  Input from Health Care Providers

in an effort to determine the iypes of health conditions that would come under the
purview of Hawaii's definition of serious health condition, a variety of health care providers
were consulted. The family leave law defines "health care provider™ as meaning "a physician
as defined under section 386-1" of the Hawaji Revised Statutes, which is the definitional
section of the workers' compensation law. Section 386-1 defines "physician” as "includ{ing] a
doctor of medicine, a dentist, a chiropractor, an ¢stecpath, a naturopath, a psychologist, an
optomedrist, and a podiatrist.”

A survey of individual practitioners in the fieids of medicine, dentistry, chiropractic
medicine, osteopathic medicine, naturopathy, psychology, optometry and podiatry was
deemed to be impractical. Instead, it was decided 1o contact the various state health care
provider associations for input. Accordingly, the Bureau corresponded with the Hawalii
Medical Association (HMA) and interviewed Dr. Stephen Wallach, President of the HMA along
with several staff members. At Dr. Wallach's suggestion, alsc Dr. Patricia Blanchette, a
geriatrics specialist, and Dr. Robert Wilkinson, a pediatric oncologist were also contacted,
After some initial correspondence, lengthy telephcne interviews with both Dr. Blanchette and
Dr. Wilkinson were conducted.

Letters, and an accompanying questicnnaire soliciting input, werg sent to the
following: the Hawalii Dental Association, the Hawaii Optometric Association, the Hawaii State
Chiropractic Association, the Hawaii Psychological Association, and the Hawaii Podiatric
Medical Association. (After reviewing the limited number of practitioners of osteopathy and
naturopathy, it was feit that, at best, they would play a relatively minor role and, therefors,
their input would be of limited assistance.} The respcnse to this solicitation was somewhat
disappointing. Despite a number of follow-up calls, only the Hawaii Podiatric Association, the
Hawaii Dental Association and the Hawail State Chiropractic Association chose to provide
input. What follows is summary of the input the Bureau received from the various heaith care
providers contacted.
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Definition of "Serious Health Condition"

Although a few health care providers indicated that the definition of "serious health
condition™ is sufficiently clear to them, most of those providing input feit that the phrase
"acute, traumatic and life-threatening” is problematic and needs further ciarification. Several
of the heaith care professicnals observed that the current definition of "sericus health
condition” ¢an be unegually and unfairly appiied.

One of the major problems cited in this regard specifically concerned the use of the
word "acute." The health care providers generally agreed with the medical definitions of
"acute" as provided above.'®  One or two health care providers cbserved that these
definitions gave "acute"” a fairly broad meaning and that, accordingly, "acute" could be used
to describe a wide variety of conditions, including situations that one might not normally
consider, such as.  the physical, mental or emctional impact on a child who has been
molested,; or even the psychological effect on the sibling of a molested child.

There also was general agreement among the health care providers that the term
"acute” definitely would apply to short-term illnesses such as influenza, upper respiratory
infections, and such typical childhood diseases as measles, chicken pox, and ear infactions.
Given the refatively minor nature of many of these acute illnesses, a few health care providers
guestioned whether the word "acute” should be included in the definition of "serious health
condition.” However, several health care providers pointed out that many acute illnesses
occurring in young children should legitimately be considered serious. Furthermore, most
healih care providers agreed that any iliness serious enough 10 reqguire a young chid to stay
home from school or from a child care setting also warranted the presence and care of a
parent or other adult. Conseguently, tha majority thought that family leave was appropriate in
the case of a child with an acute condition requiring home care by a parent or other adult.

The major objaction, however, to the definition of "serious health condition” cited by
the majority of health care providers is that the inclusion of the word "acute” effectively
excludes chronic conditions. Although one health care provider specifically noted that
"chronic illnesses (cancer)” and "alzheimer's” would fall within the scope of "serious health
condition,” most health care providers disagreed that the current definition inciudes chronic
conditions. As may be seen by a review of their definitions,’? "acute” has the opposite
meaning of "chronic.” Consequently, these health care providers reasoned that, uniess the
word “chronic” aiso appears in the detinition of "sericus health condition,” chronic conditions
are excluded.

The following were universally mentioned as exampies of chronic conditions: recovery
from stroke Or heart attack; heart conditions; high blood pressure; any structural abnormality,;
Parkinson's disease, Alzheimer's, cancer, and leukemia. Health care providers explained
that, although most chronic ilinesses have acute or life-threatening episodes, particularly at
the beginning of the disease, once the condition is stabilized, i i considerad "chronic” in
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medical terms (although perhaps not in lay terms). The majority of health care providers also
questioned whether even acute or life-threatening episodes of chronic conditions would fall
within the definition of "serious health condition” as it currently is worded. Although a few
health care providers expressed the opinion that an argument could be made for including
these episodes under the definition of "serious heaith condition,” even they acknowledged
that its current wording leaves the issue in doubt.

Most health care providers felt that this exclusion of chronic conditions from the
definition of "serious health condition” is extremely unfair. They peinted out that chronic
conditions usually are no less serious than acute conditions and frequently are even more
serious. The following example was offered to illustrate how the definition of "serious health
condition” couid be unfairly applied. An ear infection, which is acute, would qualify as a
serious health condition under the current definition, while a serious i#llness such as
Parkinson's disease, which is considered a chronic condition, would not qualify, unless the
health care provider could say it was an "acute decompensation of a chronic condition.” And
egven then, it is unclear whether an acute decompensation would qualify as a "seriocus health
condition” as defined by law.

Several health care providers pointed out that, particularly in geriatrics, one frequently
encounters situations in which an employse needs to provide care for a family member who
has a medical condition that decompensates, such as Alzheimer's. One scenario given as an
example is that of an elderly couple where one spouse has a chronic condition. Then the
other spouse, who has been the primary care giver, also becomes ill or dies. The
child/femployee then has to take over caring for the parent with the chronic condition. At the
very least, this may mean taking off from work until the child/employee can make
arrangements for another primary care giver to come in to care for the parent. This frequently
means advertising for and interviewing care givers, which can be a time-consuming process.
The employee may run into trouble with the employer for having taken off; or if the employee
cannot take off, the chronically ill parent often is put in a nursing home or long-term care
home, many times at state expense.

Other scenarios specifically mentioned by heaith care providers include: a stroke
victim who has to be taken for physical therapy once a week; a leukemia victim whose
condition is stabilized, but has to be taken to the hospital for chemotherapy treatment and is
il for several days thereafter; a patient with kidney problems requiring dialysis; and a patient
with chronic dementia whose fuli-time, paid care giver has to take time-off for a personal
emergency. As one heailth care provider noted, "such chronic conditions are every bit as
valid for requiring family leave as a child with an acute sore throat.” A number of health care
providers echoed this sentiment, arguing that there should be no difference with respect to
family leave between caring for a person with an acute illness and caring for someone with a
chronic condition who needs intermittent care. Another health care provider observed that the
current definition of "serious health condition” unfairly excludes a certain percentage of the
population.
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Heaith care providers made the following recommendations with respect to amending
the definition of "serious health condition™;

)] Include the phrase "chronic condition requiring constant or intermittent care”;

(2} Include "chronic conditions”;

3) Include "acute exacerbation of chronic conditions”; or

{4) inciude "acute episodes or early phases of chronic diseases or degenerative
disorders.”

There were a few other comments concerning the definition of serious health
condition. At least one health care provider guestioned whether the current definition covered
menial ilinesses. Another suggested that the term "impairment™ needs to be clarified
because what might be considered an impairment in performing certain functions may not be
an impairment in performing others. Another indicated that any condition where the patient is
ambulatory and able to function sufficiently in providing self-care on a daily basis shouid not
gualify as a "serious health condition” for purposes of family leave.

With respect to the phrase "involves treatment or supervision by a health care
provider,” one health care provider indicated this meant constant monitoring of a patient's
condition, and another felt it meant treatment or periodic follow-ups or monitoring within a four
week period. However, most health care providers took g more liberal view. Several peinted
out that the current trend is toward outpatient care, and depending upon the competency of
the parents or family members providing care, they are encouraged to handle much of the
treatment or care at home. This appears to be particulariy true in the case of many chronic
conditions. A Wisconsin hearings officer made a similar observation about the evolving state
of medical practices in a telecommunications age in the course of interpreting the phrase
"continuing treatment or supervision by a healith care provider:

Today continuing health care supervision deoes not necessarily
depend on continuing face-to-face contact. Doctors and nurses in
offices have managed home-based care for more than a few cases of
chidlhood pneumonia, red measles, fiu, gilardiasis, or injuries.
Cellular phones keep doctors in charge even while they are in
traffic jams or on golf courses. Technology, knowledge, and
economic forces are changing the means of service delivery in
medicine, like all fields, without eliminating the nature or
responsibilities of the professional relationship. More to the
point, the health care system is moving moderately compliicated
medical treatments, e.g., kidney dialysis, to the home, using
computer controls and telemetry; this will expand.'8
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Furthermore, as another health care provider noted, many conditions (particularly many acute
iiinesses as well as certain injuries, such as broken bones) will run their natural course and do
not necessarily require continued supervision if proper home care is given,

Certification of Serious Health Condition

Health care providers universally agreed that it would be impossible to generate a
"grocery list” of ilinesses that could be classified as "serious health conditions” because of
the danger of creating a list that is either overinclusive or underinciusive. In the alternative,
several health care providers suggested requiring some type of certification by a health care
provider, similar to a doctor's certificate required by many employers when an employee
takes extended sick leave (e.g., five or more days), to validate the existence of a serious
health condition.

Hawail's family leave law currently authorizes an empicyer to require a certification to
support a claim for family leave only in the case of birth or adoption of a child.’® Qddly, no
certification is required in the case of a family member with a serious health condition. In
contrast, at least ten states mandating family leave to care for a family member with a serious
health condition authorize an employer to requirg that a request for leave be supported by
certification by a health care provider.20

Two health care providers initially pointed out that a certification requirement might
result in inconsistency because some health care providers may be more liberal and some
more conservative in what they would be willing to certify as a serious health condition. Upon
reflection, however, both acknowledged that health care providers are in a much better
position to identify a serious heaith condition, and thus would be less inconsistent, than would
be employers or their personnel officers.

One health care provider favoring a certification of serious health condition
requirement in the law urged that guidelines be drafted for the heaith care provider. She
suggested that an appropriate guideline would be as follows:

That refusal of [family) leave would result in some type of crisis
or damage, i.e., the employee's presence is required [to care for
the patient] or the result would be serious consequences to the
patient or to a family member -- it would somehow destabilize the
family.

For example, the sericus conseguences of denying the employee leave could be that the
patient would end up in the hospital.

The health care provider contendad that such a guideline might preclude employees
from using leave to care for family members with certain acute ilinesses that really do not
require the employee's presence. For example, if there are no serious consequences to the
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patient or the patient's family as a result of denying family ieave, then one could conciude
that the health condition is not serious. On the other hand, the health care provider pointed
out that such a guideline would be flexible encugh to ensure that family leave is available to
an employee with an acutely sick ¢hild, when the child would not be accepted at school or a
child care satting and there is no one else availabie with whom to leave the child. Applying
this guideline, refusal of family leave would result in the serious consequences of leaving the
child home alone and unattended. The heaith care provider observed that putting the
emphasis on the serious consequences resulting from a denial of family ieave, rather than on
the heaith condition itself, gives betler guidance to the health care provider making the
certification.

Finally, the health care provider noted that there is precedence for giving guidelines to
physician using the type of language suggested. For example, in certifying people for handi-
van passes, the physician is required to complete a form that includes the question: "What
would happen if the person had to use regular buses?" Accordingly, she suggested that the
law require that a standardized form, stating "Please describe the sericus conseguences if
leave is not granted to the employee,” be completed by the certifying heaith care provider. In
a similar vein, two other heaith care providers suggested requiring an assessment by a health
care provider of the need for family leave time.

Confidentiality [ssue

The health care providers were asked what information should be contained in the
certification. Although a few health care providers indicated that the certificate should contain
a description of the patient’s condition or a diagnosis and anticipated treatment, most
expressed concern that this could raise confidentiality problems, especially given that it is the
employee/family member, not the patient, who is requesting the certification to give to his or
her employer. Several suggested that, at the least, there should be a signed consent or
release form, signed by the patient, authorizing the release of information to the
employee/family member's employer.

Others indicated that the certification should be limited to a statement that the
patient's condition requires the presence of the employee/family member to care for the
patient. One heaith care provider suggested that the certification also inciude a statement
that the inability of the employee/family member to be present would result in serious
consequences. Other factors mentioned for inclusion in the certification were: date the
condition started; estimate of the length of its duration; and estimate of the amount of time
the employee’s presencs is needed.

With respect to the issue of confidentiality, the American Medical Association’s (AMA)
Principles of Medical Ethics clearly indicates that a patient has the right to confidentiality. A
statement of the Fundamental Elements of the the Patient-Physician Relationship provides in
pertinent part that:
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The patient has the right to confidentiality. The physiclian
should mnot reveal confidential communications or information
without the consent of the patient, unless provided for by law or
by the need to protect the welfare of the Individual or the public
interest 2!

Furthermore, the AMA's specific guideline with respec! to confidentiality states:

Confidentiality. The information disclosed to a physician during
the course of the relationship between the physician and patient
is confidential to the greatest possible degree. The patient
should feel free to make a full disclosure of information to the
physician in order that the physician may most effectively provide
needed services. The patient should be able to make this
disclosure with the knowledge that the physician will respect the
confidential nature of the communication. The physician should
not reveal confidential communications or information without the
consent of the patient, unless required to do so by law.2?

The guideline notes that certain ethical and legally justifiable exceptions exist to the obligation
to safeguard patient confidences and cites, as an example, where a patient threatens to inflict
serious bodily harm to ancther person and there is a reasonable probability the patient will
carry out the threat.23

Although not directly on point, the AMA's guideline with respect to physicians in
industry sheds some light on the issue. It states in pertinent part:

CONFIDENTIALITY: PHYSICIANS IN INDUSTRY. Where a physician's
services are limited to pre-employment physical examinations or
examinations to determine if an employee who has been 111 or
injured is able to return to work, no physicilan-patient
relationship exists between the physician and those individuals.
Nevertheless, the information obtained by the physician as a
result of such examination 1is confidential and should not be
communicated te a third party without the individual's prior
written consent, unless it is required by law. If the individual
authorized the release of medical information to an employer or a
potential employer, the physician should release only that
information which is reasonably relevant to the employer's
decision regarding the individual's ability to perform the work
required by the job.24

it seems clear then that, even when no formal physician-patient rslationship exists, a
physician still has an obligation of confidentiality concerning patient information in the
physician’s possession.

Thus it would appear that the AMA, at least, puts a great deal of emphasis on patient
confidentiality. This was confirmed by one health care provider who explained that physicians
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receive a great Geal of training in patient confidentiality and are extremely restricted in the
information that they may divulge. The health care provider observed that, because an
empiloyer or personnel officer has no similar obligation of confidentiality, there would be no
further guarantee of confidentiality once the health care provider revealed information about
the patient's medical condition to the family member's employer or personnel officer.
Accordingly, the heaith care provider recommended that onily the minimal amount of
information necessary to justify family leave should be reguired on a health care provider's
certification.

One health care provider summarized her views on requiring a health care provider’s
certification for family leave for the Bureau. Those views are paraphrased as follows:
Requiring certification wili alleviate most concerns of abuse of family leave, Although some
abuse may be present, it will be limited. It would be difficult to eliminate all abuses and stiil
provide for needed leave and maintain patient confidentiality. The issue of destermining a
serious health condition shoulg be {eft up tc a health care provider. This takes the onus off
the employer or perscnnel cfficer who is in a poor position for making that judgment.

IIl.  State Comparison

In an effort to shed more light on how guidelines might be structured for determining
when a sericus health condition exists, laws and rules governing family leave in other states
were reviewed. Although most state family leave laws entitle an employee to take leave for
the birth or adoption ¢of a child and to care for a family member with a serious health
condition, it should be noted that this discussion is limited sciely to those statutory provisions
of family and parental leave laws authorizing leave to care for a family member with a serious
health condition. What foliows is a summary of those provisions.

Alaska

Alaska's 1992 Family Leave Act entitles public employees to take family leave 1o care
for the employee’s child, spouse or parent with a serious heath condition for a total of 18 work
weeks during any 24-month period .25 "Serious health condition” is defined as:

{&]n illness, injury, impairment, or physical or mental condition

that involves!:]

(A} inpatient care in a hospital, hospice, or residentiazl health
care facility; or

(B} continulng treatment or contlnuing supervision by a health
care provider .26

"Health care provider” means a licensed dentist, physician or psychologist 27
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California

California’s Family Rights Act of 1991 requires employers of 50 or more empioyees fo
allow any eligible employee to take up to four months of family care leave in a 24-month
period to care for a child, parent or spouse with a serious health condition.28  "Serious health
condition™ is defined as:

[Aln illness, injury, impairment, or physical or mental conditien

whicn warrants the participation of a family member to provide

care during a period of the treatment or supervision and involves

either of the following:

(&) Inpatient care in an hospital, hospice, or residential health
care facility.

(B) Continuing &Lreatment or continulng supervision by a health
care provider.29

"Health care provider” means an individual holding either a physician's and surgeocn's
certificate or an osteopathic physician's and surgeon's certificate issued under California
taw.30

Regulations proposed, but not yet approved, by the California Fair Employment and
Housing Commission regarding the minimum duration of family care leave shed additional
light on the nature of health conditions that might quality for family leave care. The guidelines
provide for a basic minimum duration of two weeks, but require an employer 10 approve a
request for family care leave of at ieast one day but less than two week's duration on any two
cccasions during the 24-month pericd. In addition, an empioyer must grant leaves of at least
one day for "health care nprovider-certified recurring medical treatments such as
chemotherapy, radiation, kidney dialysis, or cther treatments of a similar nature."3

Certification

California iaw allows an employer to require an employee requesting the leave to
present a certificate, issued by the heaith care provider of the individual requiring care, in
support of the request. 32 The law specifies that the certificate is sufficient if it includes all of
the following:

(M The date the serious health condition commenced;
(2) The probabie duration of the condition;

{3) An estimate of the amount of time the health care provider believes the
empioyee needs to care for the individual; and

(4) A statement that the serious heaith condition warrants the participation of a
family member to provide care during a period of the treatment or supervision
of the individual 33
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Furthermore, the employer may require the employee to obtain re-certification, if additional
leave is required after the time originally estimated by the heaith care provider expires.34
The Commission's proposed regulations specifically state that the nature of the serious health
condition involved does not need to be identified in the certificate .35

Connecticut

Connecticut taw entitles permanent state employees with 3 maximum of 24 weeks of
family leave within any two-year period upon the serious iliness of a child, spouse or parent of
the empioyee 36 "Sarious illness"” is defined as an:

[I]1lness, injury, impairment or physical or mental condition that
invoives (1) inpatient care in a hospital, hospice, or residential
care faciliity or (2} continuing treatment or continuing
supervision by a health care provider.3

Connecticut also guarantees a maximum of 16 weeks of family leave in any two-year period to
private employeaes upon the serious illness of a chiid, spouse or parent of the employee.38

Certification

Connecticut law requires an employge, prior to the inception of leave, to submit 10 the
employer "sufficient” written certification from the physician of the patient concerning the
nature of the illness and its probable duration.39

Flonida

Florida law provides state employees with up to six months of family medical leave,
which is defined as:

[L]leave requested by an employee for a serious family iilness
including an accident, disease, or condition that poses imminent
danger of death, requires hospitalization invelving an organ
transplant, limb amputation, or other procedure of similar
severity, or any mental or physical condition that requires
constant in-home care,40

Compared with cther states, this statutory language seems fairly harsh, allowing family
medical leave only for extremely severe medical conditions. However, by virtue of the Family
Support Personnel Policies Act,4!  state employees also may take leave for family
responsibilities other than for family medical leave for a period not to exceed 30 days.

The Act required the Florida Department of Administration t¢ devsiop and adopt a

model rule establishing family support personnel policies for all executive branch agencies.
The Florida Legislature stated in the Act that its intent was to "encourage state agencies to
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establish personnel policies that will enable state employees to balance employment
responsibilities with family responsibilities.”42

"Family support personnel policies™ were defined as:

[Plersonnel policies affecting employees' ability to work and
devote care and attention to their families and include policies
on flexible hour work schedule, compressed time, job sharing,
part-time employment, maternity or paternity leave for employees
with a newborn or newly adopted child, and paid and unpaid family
or administrative leave for family responsibilities.43

The rules adopted by the Department of Administration state thai family
responsibilities may include but are not limited to the following: caring for aging parents;
involvement in settling parents’ estate upon their death; relocating dependent chiidren into
schools: and visiting family members in places that require extensive travel time. 4
Conceivably, an employee could use this family leave to care for a family member whose
illness is not so severe as to fall within the scope of the family medical leave, but whose care
nonetheless requires the prasence of the employee. Furthermore, the rules also permit a
Florida state employee to use the employee’s own sick leave for the iilness or injury of an
immediate family member, up to a maximum of six days during any calendar year, whan the
employee's presence with the family member is necessary .45

Georgia

in April 1992, the Georgia Legislature passed Senate Bill 831 providing for family leave
for state employees, effective January 1, 1893, The law allows an eligible employes to take
12 work weeks of family leave during any 12-month period to care for the empioyee's child,
spouse, parent or spouse’s parent who has a serious health condition.#6  "Serious health

condition” is defined as:

[Iillness, injury, impairment, or physical or mental conditions

which involve:
(A) Inpatient care in a hospital, hospice, or residential health

care facility; or
(B) Continuing treatment by a health care provider."4/

"Health care provider” is defined as "a doctor of medicine, doctor of chiropractic, or doctor of
osteopathy legally authorized to practice in [Georgial."4®  Family leave may be taken
intermittently, subject to a minimum of two work weeks for each separate incident of leave.4?
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Certification

Georgia law permits an employer to require that a request for family leave to care for a
sick family member be supported by a certification issued by the heaith care provider 50 The
taw specifies that the certificate is sufficient if it states: the date on which the serious heaith
condition commenced; the probable duration; the "appropriate medical facts within the health
care provider's knowledge regarding the condition”; and an estimate of the amount of time
the employee is needed to care for the family member 5

Furthermore, the law permits an employer who has reason to doubt the validity of the
certification to require, at the employer's expense, that the employee obtain the opinion of a
second heaith care provider, designated or approved by the emplayer, concerning any
information provided in the certification.32  If the second opinion differs from that in the
original certification, the employer may require, again at the employer's own expense, that the
employee obtain the opinion of a third health care provider, designated or approved jointly by
the employer and the employee, concerning the information certified. The opinion of the third
health care provider is to be considered final and binding on the employer and the
employee.53 However, the employer may require subsequent re-certifications on a
reasonable basis >4

Ilinois

lilinois law authorizes the establishment of a family responsibility isave plan under
which a state empioyee may take a leave of absence of up to one year to enable the
employee to meet a bone fide family responsibility.55 The statute specifies that:

{Clircumstances which constitute a bona fide family
responsibility...shall include...the responsibility to provide
regular care to a disabled, incapacitated or bedridden resident of
the employee's household or member of the employee's family, and
the responsibility to furnish special guidance, care and
supervision to a resident of the employee's household or member of
the employee's family in need thereof....%6

The law also states that bona fide family responsibilities are not limited to those mentioned in
the law and that the procedure for determining and documenting the existence of a bona fide
family responsibility shall be provided by rule.57

Maine
Maine iaw requires employers with 25 or more employees to grant eligible employees
up to eight consecutive work weeks of family medical leave in any two years.®8 "Family

medical leave” includes ieave to care for a child, parent or spouse with a serious illness.59
"Serious iliness” is defined as:
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{A]ln accident, disease or condition that:

A, Poses imminent danger of death;

B. Requires hospitalization involving an organ transplant,
limb amputation or othar procedure of similar severity;
or

C. Any mental or physical condition that requires constant

in-home care.60

The law reguires that the employee, uniass prevented by medical emergency, must give at
lsast 30 days notice of the intended date upon which the family medical leave will commence
and terminate .61

Certification

It further provides that the employer may require certification from a physician to verify
the amount of leave requested.®2 Unlike a number of other state statutes, however, it neither
defines "physician,” nor elaborates on the information to be centained in the certification.

Maryland

Maryland law provides staie employees with a total of 12 weeks within any 12-month
pericd of either seasonal or family leave. Family leave includes leave to care for a seriously il
child of the employee or a seriously ill spouse, parent or legal dependent of the employee.63
The term "seriously ill" is not defined in the statute; however, the statute directs the Maryland
Secretary of Personnel to promulgate regulations estabiishing procedures under which any
employee may be granted leave. The regulations are to provide, among other things, that, in
each instance of ieave appilication, the head of the agency involved must make a
determination whether seasonal or family leave may be granted based upon:

(i) The potential disruption to the efficient operation of the
agency; and
(ii) The agency's anticipated workload during the period for which
the leave is requested.b4

The Maryland Department of Personnel subsequently adopted administrative rules, but
these do not provide any additional guidelines concerning what constitutes a sericus health
condition. In fact, they contain little more than a restatement of the statute itseif, other than
to state that the appcinting authority shall approve or disapprove the employee's request for
family leave and that the appointing authority may adopt pclicies and procedures regarding
the timing and granting of requests for seasonal or family leave 85
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New Jersey

New Jersey law entitles eligibie employees to 12 weeks of family leave within any 24
month period. 66 Family leave includes leave to care for a child, parent, or spouse with a
sericus health condition. The law defines "sericus health condition™ as:

[Aln illness, injury, impairment, or physical or mental condition

which requires:

(1) 1inpatient care in a hospital, hospice, or residential medical
care facility: or

(2) continuing medical treatment or continuing supervision by a
health care provider.67

Leave for this purpose may be taken intermittently, subject to certain conditions.68  The
statute does not define the term "healith care provider.”

The New Jersey Director of the Division of Civil Rights, Department of Law and Public
Safety, was charged with promulgating ruies and regulations necessary for the
implementation and enforcement of the iaw.88  The Division adopted family leave ruies on
August 12, 1991 (effective September 16, 1991). These ruies provide some additional
guidance with respect to the scope of serious illnesses. For example, in the definition
saction, the terms "care” and "health care provider"” are defined rather broadly as follows:

"Care" means, but is not limited to, physical care, emotional
support, visitation, assistance in treatment, transportation,
assistance with essential daily living matters and personal
attendant services.

® % *

"Health care provider" means any person licensed under Federal,
state, or local law, or the laws of a foreign nation, to provide
health care services; or any other person who has been authorized
to provide health care by a licensed health care provider.?9

The rules also specifically state that the “"care an employee provides need not be exciusive
and may be given in conjunction with any other care provided."”!

A summary of the public comments and the agency responses on the proposed new
rules provides further insight. One commenter, who expressed the opinion that the Act was
intended to deal with very serious family illnesses, not ordinary childhood ilinesses,
compiained that:

[Tlhe definition of ‘“"serious health condition" [in the rules]

could be construed to apply to common situations, such as when a
child is home sick for a few days or a week with the flu or an ear
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infection and [only] reguires Dbabysitting, nonprescription
medication or prescription medication, such as antibiotics,’?

After noting that the definition of "serious healith condition” in the rufes is the same definition
that appears in the Act, the agency responded by stating that "the extent to which a serious
heaith condition will include childhood and other illnesses will be decided on a case-by-case
basis, in accordance with the definition provided by the Legislature."73

Another commenter expressed concern that the definition of "care” is overly broad
because it includes emotional support and visitation. The agency responded that if had
received testimony from several individuals who urged that the term "care" be inlerpreted
broadly to include a situation in which both parents visited their child in a hospital and
provided emaotional support, even though the child was receiving ail physical and medical care
from the hospital staff. The agency concluded that "the Family Leave Act, as remedial
legisiation, is deserving of fiberal construction” and that, consequently, its interpretation of
"care” is in accordance with the Legislature's intent.74  The same commenter also thought
that the rules aliow "too much flexibility regarding who may be a "health care provider' for the
purposes of who may define the nature of serious health condition and for providing
certification.” In response, the agency stated that it believed the definition in the rules of
health care provider "is consistent with the Legislature's intent and could include a social
worker who is providing, to an individual with mentai illness, counselling services under the
supervision of a psychiatrist.”7°

Thus, it would appear from the rules and the commentary provided that the agency
charged with implementing and enforcing New Jersey's family leave law has taken a broad
view as to what constitutes a serious health condition.

North Dakota

State employees in North Dakota are permitted to take family leave of absence to care
for a child, spouse or parent with a serious health condition.”76  North Dakota law defines
"serious health condition” as a "disabling physical or mental illness, injury, impairment or
condition” involving: inpatient care in a hospital, fong-term care facility, or hospice program;,
or outpatient care that requires continuing treatment by a health care provider.”7 The term
"health care provider” is defined very broadly 10 mean a licensed registered nurse, physician,
psychologist, or certified social worker.78

[n addition to providing family ieave, North Dakota law permits state emplioyees to use

up to forty hours, in any 12 month period, of paid sick or madical leave to care for a child,
spouse or parent with a serious heaith condition.”8
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Certification

An employee requesting family leave to care for a chiid, parent or spouse with a
serious health condition may be required to provide certification from the provider of health
care to the child, parent or spouse. However, the employer may not require certification of
more than: the fact that the child, parant or spouse has a serious health condition, the date it
commenced and its probable duration; and the medical facts within the knowledge of the
health care provider regarding the serious health condition.80

Oklahoma

in 1989, Oklahoma adepted a law requiring the Administrator of the Office of
FPersonnel Management to promulgate emergency and permanent rules that entitle state
employees to family leave for the hirth or adoption of a child or to care for a "terminally or
critically ill child or dependent adult "81

The rules state that an employee is limited to 12 weeks of family leave in any 12-month
period and may choose to account for time lost because of family leave from among the
following options: charged to accumuiated compensatory time; charged to accumulated
annual leave; charged to accumulated sick leave; recordaed as enforced leave; or recorded as
leave without pay. The rules alsc require an employee to submit a written leave request in
advance, describing the reason for the leave, indicating the type of leave requested, and
containing any information or documentation reguired for the type of leave requested. if an
employee fails to submit a leave request in advance, the request must be submitted as soon
as possible and include a description of why it was impossible to submit the request in
advance.82

The rules do not further define the phrase "terminally or critically ill" and contain no
criteria or guidelines for determining when such a medical condition exists.

Oregon

Oregon law prohibits an employer of 50 or more persons from refusing to grant an
employee's written request for a family medical leave of absence for up to 12 weeks within a
two-year period for the care of any family members who suffer serious health conditions.83
Under the law, "family member" means a child, spouse, parent or parent-in law.84 "Serious
health condition” is defined as:

{a} An iliress of a child of an employee requiring home care; or
{b} An injury, disease or condition that according to the medical
judgment of the treating physician:
(4} Poses an imminent danger of death;
(B) Is terminal in prognrosis with a reasonable possibility
of death in the near future; or
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(C) Is any mental or physical condition that reguires
constant care.85

The law defines "treating physician as "a physician licensed to practice medicine and surgery,
inciuding a doctor of ostecpathy, who is primarily responsible for the treatment of the family

member."86
Certification

With respect to certification, the Oregon law simply states that an employer "may
require an employee to provide written verification from the treating physician of need for the

leave."87

Rhode Island

Rhode island law entitles employess (including all public employees and employees of
empioyers who employ 5C or more employees) to take up to 13 consecutive work weeks of
parental or family leave in any two calendar years.88 "Family leave” is leave to care for a
tamily member with a serious ililness.82  "Serious iliness” is defined in the Rhode Istand

Parental and Family Medical Leave Act as a:

[Dlisabling physical or mental illness, injury, impairment or
condition that involves inpatient care in a hospital, a nursing
home or a hospice; or outpatient care requiring continuing
treatment or supervision by a health care provider.90

Certification

The law permiis an smployer to request an employee taking family leave 1o provide
written certification from the atiending physician. However, the only information required in
the certification is the probable duration of the employee's leave. It is interesting to note that
this certification requirement is less stringant than under pricr law.

Under an earlier version of Rhode Island’'s parentai leave law, leave was permitted for
births, adoptions, or to care for a "seriously ill child,” meaning a child under the age of 18,
who by reason of accident, disease or condition was in imminent danger of death or faced
hospitalization involving an organ transplant, limb amputation or other procedure of similar
severity. Governing rules required the employee requesting leave o submit a certified
statement from the child’'s physician to the effect that the procedure requiring hospitalization
was of "'similar severity’ to organ transplants or limb amputations.”¥' The rules aiso entitied
an empioyer 0 request necessary medical records to verify the attending physician's
certification by consulting with a physician of its own choice. [f the first two physicians
disagreed, the rules provided that the matter would be referred for final disposition to a third
physician selected mutually by the two physicians. The rules further provided that the
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employee must present documentaed medical evidence and non-medical evidence as may be
necessary.%2

It may well be that this stricter certification process, aliowing for second and third
opinions and submission of medical records to verify doctors’ statements even in the case of
such extremely serious ilinesses, was found to be tc0 burdensome. In any case, it seems
significant that, under the new family leave law allowing leave for health conditions less
serious than an organ transplant or a {imb amputation, an employer is permitted to request
only one certification which is limited to a statement of the probable duration of the leave.

Vermont

in 1992, the Vermont General Assembly enacted a parental and family ieave law.
Under that law, employees working for an employer who employs 15 or more employees may
take up to 12 weeks of unpaid family leave during any 12-month period.93 Family ieave
includes a leave of absence from employment by reascn of the sericus iliness of the
employee's child, stepchild or ward who lives with the employee, foster child, parent, parent-
in-taw or spouse.®* "Serious iliness” is defined as:

[Aln accident, disease or physical or mental condition that: (A}
poses imminent danger of death; (B) reguires inpatient care in a
hospital; or (C) requires continuing in-home care under the
direction of a physician.9

Certification

The faw permits an empioyer to require certification from a physician to verily the
serious iliness and the amount of and necessity for the leave requested.96

Virginia

The 1991 state budget for Virginia contained language directing the Secretary of
Administration to "revise the state's current leave without pay policy to require state agencies
to provide unconditional leave without pay for a maximum of 30 working days to all employess
requesting unpaid ieave for parental reasons."%7  As the Bureau has been unable to obtain
further information on the leave policy, it is unclear whether the leave covers serious heaith
conditions.

Washington
Washington iaw entities gualified employees to 12 work weeks of family leave during
any 24-month period .98  However, the scope of the Washington family leave law is extremely

narrow. [n addition to leave to care for a newborn or a newly adopted child, "family leave”
includes only ieave to care for a child under 18 with a "terminal health condition,” which is
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defined as "a condition caused by injury, disease, or iliness, that, within reasonable medical
judgment, is incurabie and will produce death within the period of leave to which the
employee is entitled."9? Leave for this purpose is aliowed only once for any given child.100

Certification

In the event of a dispute regarding the terminal condition of a child, an employer may
require confirmation by a health care provider that the child has a terminal condition.101
"Health care provider” means a licensed physician or osteopath.'02  The employer, at the
employer's expense, may require the employee 1o obtain the opinion of a second health care
provider concerning any information contained in the confirmation. Hf there is any
disagreement between the two heaith care providers on any factor that is determinative of the
employee’s eligibility for family leave, the two shail select a third health care provider whose
opinion shall be conclusive.103

Family Care Law

Similar to Florida (whose restrictive family medical leave law is tempered by its Family
Support Personnel Policies Act which provides additional leave for family responsibilities and
the use of employee accrued sick leave) and North Dakota (which also allows an employee to
use sick leave or medical leave in addition to family leave), Washington's family care law
allows an employee to use the employee's accrued sick leave to care for a child of the
employee under the age of eighieen with a health condition that requires treatment or
supervision.104 Administrative rules that implement Washington's family care law define the
phrase "heaith condition that requires treatment or supervision” to include:

(a) Any medical condition requiring medication that the child
cannot self administer;

(b} Any medical or mental health condition that would endanger
the child's safety or recovery without the presence of a
parent or guardian; or

{c} Any condition warranting preventive health care suech as
physical, dental, optical, or immunization services, when a
parent must be present to authorize and when sick leave would
be used for the employee's preventive health care.105

In this definition, Washington's administrative rules provide the most specific and
detailed guidelines of any state with respect to heaith conditions for which an employse may
take family leave. It must be acknowledged, however, that because the adjective "serious”
modifying the phrase "heaith condition” does not appear in this definition, these guidelines
may not necessarily be appropriate for the scope of "serious health conditions” intended by
most state statutes. Nevertheless, they provide some guidance as to the type of situations in
which a sick child under the age of 18 might validly require the presence of a parent or
guardian.
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West Virginia

The Parentai Leave Act of West Virginia entitles state and county hoard of education
employees to a total of 12 weeks of unpaid family leave, following the exhaustion of annual
and personal leave, during any 12-month period.?%6  Leave may be taken to care for the
employee’s child, spouse, parent or dependent with a serious health condition and may be
taken intermittently when medicaliy necessary.’07 "Serious heaith condition” is defined as:

[A] physical or mental iilness, injury or impairment that

involves:
{1) Inpatient care in a hospital, hospice or residential health

care facility; or
(2) Continuing treatment, health care or continuing supervision

by a health care provider,108

The terms "health care” and "heaglth care services” are defined rather broadly and
mean:

[Cliinically related preventive, diagnostic, treatment or
rehabilitative services whether provided in the home, office,
hospital, elinic or any other suitable place, provided or
prescribed by any health care provider or providers. Such
services include, among others, drugs and medical supplies,
appliances, laboratory, preventive, diagnostic, therapeutic and
rehabilitative services,  hospital care, nursing home and
convalescent care, medical physicians, osteopathice physieians,
chiropractic physicians, and such other surgical, dental, nursing,
pharmaceutical, and podiatric services and supplies as may be
prescribed by such health care providers.109

Certification

The law allows an employer to require an employee seeking leave to care for a family
member with a serious health condition to provide certification by a health care provider.110
The certification is sufficient of it states: that the family member has a serious heaith
condition; the date the serious health condition commenced and it$ probable duration; and
the medical facts regarding the serious health condition. 111

Wisconsin

Wisconsin law permits eligible employees?!? 1o take up to two weeks of family leave
in a 12-month period to care for the empioyee's child, spouse or parent with a serious heaith
condition.’'3  The law defines "sericus health condition™ as a disabling physical or mental
iliness, injury, impairment or condition involving any of the following: inpatient care in a
hospital, nursing home or hospice; or outpatient care that requires continuing treatment or
supervision by a health care provider. 114
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Certification

Under the law, an employer may require an employee requesting family ieave to
provide certification by the health care provider or Christian Science practitioner of the family
member.115  However, the law specifies that the employer may require no more than the
following information in the certification: that the family member has a serious heaith
condition; the date the serious health condition commenced and its probable duration; and
the medical facts regarding the serious health condition that are within the knowledge of the
heaith care provider or the Christian Science practitioner.1'®  The employer also may require
the employes to obtain the opinion of a second heaith care provider, chosen and paid for by
the employer, concerning any certified information. 7

Summary

Compared to other states, Hawaii's family leave law and its definition of "serious
health condition” is both broader in some instances and narrower in others. Clearly, it is
more liberal than Florida, Maine, Oklahoma or Washington which generally require a serious
health condition to be terminal or, as in the case of Florida and Maine, involve an organ
transpiant, limb amputation or procedure cf simiiar severity or reguire constant in-home care
before the leave provision is triggered. 118

In contrast to this limited interpretation of a serious health condition, a number of other
states have adopied what appears to have become standard language for defining "serious
health condition,” i.e., an illness, injury or impairment or physical or mental condition that
involves inpatient care in a hospital, hospice, or residential health care facility or continuing
treatment or supervision by a health care provider. 119  Hawaii's definition of "serious health
condition is broader and at the same time narrower than this. 1t is broader in that it clearly
covers acute conditions. 1?0 This appears to be an area of dispute elsewhere.'2!  On the
other hand, Hawaii's definition is narrower in that, at least in the view of the majority of health
care providers giving input to the Bureau, it does not cover chronic conditions such as cancer,
leukemia, heart disease, structural abnormalities, etc.'22  Also, whereas mental conditions
specifically are included in the foregoing definition, it is unclear whether mentai conditions are
covered under Hawaii's law since they are not specifically mentioned.123

Furthermore, Hawail's definition of health care provider” is far broader than most
states. The majority of states generally limit health care provider to physicians, osteopaths
and psychiatrists {see also part i, chapter 6 and chapter 7). A few states have a somawhat
broader definition than this but still not as inclusive as Hawaii's. The only states that include
a field not covered by Hawalil law are: New Jersey (rules indicate social worker could be
included), North Dakota {(includes registered nurse and scciai worker), and West Virginia
{includes nursing and pharmaceutical services). Hawalil's law also differs from a number of
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other states in not providing for certification ¢f a serious health condition by a health care
provider.124

IV. Conclusions
The Scope of "Serious Health Condition”

The current definition of "serious health condition,” with its phrasing "acute, traumatic,
or life-threatening iliness, iniury or impairment,” raises serious gquestions about its intended
scope. The Legislature had the opportunity to adopt a definition of "serious health condition”
that has become somewhat standardized language, but instead, chose to adopt the foregoing
language containing the word "acute."125  No other state famity ieave law contains wording
similar to Hawaii's.

Accordingly, it may be fair to assume that the Legisiature included the word "acute”
specifically to ensure that short-term illnesses would be covered. Indeed, a few individual
legislators interviewed indicated that they felt strongly that the word "acute” should be given
liberal interpretation to inciude childhood illnesses, measles, flu and the like. Moreover, in a
conference committee report, the Conference Committee that reported the final version of the
family leave law out of committee described acute health conditions as those that come on
suddenly and are of short duration.'26  On the other hand, other legisiators have expressed
the position that conditions such as measles, influenza and ear infections are not sufficiently
serious as to be included.

However, the medical definitions of the word "acute” clearly indicate that it applies to
such short-term ilinesses as infiuenza, measles, ear infections and other childhood diseases.
Furthermore, the input from the health care providers reveals they generally agreed that
"serious health condition,” as presently defined using the word "acute,” includes these types
of illnesses. Although a few health care providers alsc questioned whether family leave was
appropriate for some acute heaith conditions, most agreed that, at the least, i was
appropriate in the case of a chiid with an acute condition requiring home care by a parent.
The Hawaii Legislature needs to decide clearly the scope of health conditions it intends to
cover under the term "serious health condition.” If the Legislature does not intend that such
acute illnesses as infiuenza, measles, ear infections and other childhood diseases be
considered as "sericus health conditions” for purposes of family leave, it should amend the
definition to clarify its intent.

Even more problematic perhaps is the definition's apparent exclusion of chronic
medical conditions. The Legislature's intent with respect to whether chronic medical
conditions are inciuded under "serious health conditions” is not altogether clear. The
previously mentioned Conference Committee noted in its report that family leave "shall be
available only for those health conditions of a seriously demanding nature, requiring urgent
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attention by a health care provider.”'27 Certainly this language might infer that such serious
iilnesses as cancer and leukemia are included. However, the very next sentence of the report
states: "It is expected that such acute health conditions wili have come on suddenly and be
of short duration.”'28  This language seems to indicate that only acute and not chronic
conditions are contemplated by the Legislature.

On the other hand, several legislators have insisted that ilinesses such as cancer and
leukemia are included under the family leave law's definition of "serious health condition.”
This view is not altogether surprising, considering that the references in other state's
definitions of sericus health conditions to "inpatient care in a hospHal, hospice, or residential
health care facility or continuing treatment or continuing supervision by a heaith care
provider" infer that these are exactly the kinds of ilinesses for which family leave is intended.
indeed, California’s law provides for a specific exception to its minimum duration of two
weeks of family care leave in the case of health care provider-certified recurring medical
treatments such as chemotherapy, radiation, kidney dialysis, or similar treatments. 129

Nevertheless, the majority of health care providers responding to the Bureau's reguest
for input have concluded that, because Hawaii's definition of "sericus health condition”
contains the word "acute” but not the word "chronic,” inclusion of chronic medical conditicns
such as cancer and leukemia is highly uncertain.’3%  From a medical point of view, health
care providers clearly felt that the current definition of "serious health condition” is unfair and
should be amended specifically to cover chronic conditions or, at the least, their acute
episodes. The Bureau concurs with the view that allowing family leave for an employee to
care for a family member with an acute iliness or injury but not when a family member needs
recurring medical freatment such as chemotherapy, radiation, or kidney dialysis is unfair. The
Legislature should clarify its position, and if its intent is to include chronic conditions under
the family leave law, it should amend the law accordingly.

The Bureau also notes that, uniike almost all other states providing leave to care for a
seriously iil family member, Hawail's law does not specifically include the word "mental” to
describe "acute, traumatic, or life-threatening illness injury, or impairment.” One could argue
that because this phrase is not limited by the adjective "physical,” it includes physical and
mental conditions. This argument may be further supported by the inclusion of psychiatrists
in the definition of "health care provider.” However, at least one heaith care provider is of the
opinion that mental conditions are not included. Furthermore, most mental conditions of a
serious nature would likely be considered chronic and this would not be included under the
present definition of "serious health condition.” In the event the Legislature amends the
definition of "sericus health condition” to include chronic health conditions, it would be
arguable that mental as well as physical chronic conditions would be included. Nevertheless,
the Bureau believes that, in drafting law, it is preferable to use specific language when
possible rather than using language that is open to interpretation. Accordingly, if the
Legislature intends mental as well as physical conditions to be covered, it should amend the
definition to state specifically that mental conditions are included.
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Determining the Existence of a Serious Health Condition

As ncted earlier in this chapter, it seems unwise to attempt to formuiate a laundry list
of serious health conditions because of the danger that the resuliing list would be under or
over inclusive. Indeed, no other state with family leave iaws has attempted such a listing. In
fact, no state, with the exception of Washington, has even formulated guidslines for
determining when leave is appropriate.!3 Accordingly, the Bureau supports the
recommendation made by several health care providers that the determination of whether a
sericus health condition exists is best left up to the patient's health care provider. Although
this may not totally eliminate disparity in the granting of family leave, the amount of disparity
certainly should be less than if the determination were left up to individual employers or their
perscnnel officers. Moreover, a health care provider treating an individual is undeniably in a
far better position to judge the seriousness of the individual’s condition than is an employer of
a family member. Leaving the determination up to the health care provider also eiiminates
problems with interpreting the meaning of the phrase "treatment or supervision by a health
care provider.” Again, the heaith care provider is in a better position to iudge what
constitutes sufficient treatment or supervision in a given instance.

However, the Bureau believes an employer should be aliowed to verify the existence of
a serious heaith condition by requiring that the employee seeking family leave submit
certification by the treating health care provider. The Bureau also favors the idea of providing
some type of guideiine or standard for the health care provider, as suggested by one health
care provider. The guideiine that was suggested is that refusal of family leave in a particular
instance would result in serigus consequences either for the patient or the family.

As an alternative, the guideline could simply state that the patient's condition i8 such
that it warrants the participation of a family member to provide care during a pericd of
treatment or supervision. This phrasing is similar to that found in California’s family care
leave law defining "serious health condition."132  Such a guideline has the advantage of
being broad enough to cover the acute episodes of chronic health conditions and acutely sick
children who require home care, while limiting family leave in the case of other acute health
conditions that are not sufficiently serious as to interfere with a person's ability to provide self-
cars.

The observation has been made that heaith care providers might have some
reservations about making such a determination because it requires what could sometimes be
an administrative as opposed to a clearly medical determination. For example, a
determination that the refusal of family leave would result in the sericus consequence of
leaving a sick child home alone is more of an administrative determination versus the
determination that refusal of family leave would result in the serious consequence of having to
hospitalize a patient. However, if some standard or guideiine is to be imposed, someone
must be charged with determining whether the standard or guideline has been met in a
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particular instance. As previcusly noted, the patient’s health care provider is in a far better
position to make that determination that the patient's family member's employer. Health care
providers under California’s family care ieave law already are required to certify that the
patient's condition warrants the participation fo the family member tc provide care.
Furthermore, as ncted earlier, similar determinations are required of health care providers in
Honolulu in certifying patients for handi-van passes. Accordingly, the Bureau is of the opinion
that such a determination does not impose an unreasonable burden upon health care
providers.

Certification Requirements

Although a few health care providers indicated the certificate should contain a
description or diagnosis of the patient's condition, a number of others cleariy had some
concern over releasing confidentiatl patient information 1o the employer of a family member,
The AMA's Principles of Medical Ethics unquestionably recognize a patient's right of
confidentiality, even when no formal physician-patient relationship exists. Even though
confidential information may be released upon a patient’'s consent, it seems somewhat harsh
to require a person to consent to the release of medical information to the caregiver's
gmployer as a prereqguisite o having the caregiver present to provide care. Moregover, if the
health care provider is the sole determiner of whether a serious health condition exists, it
would seem unnecessary to require disclosure of the nature of the serigus health condition to
the caregiver's employer.

White a number of states require that the health care provider-certification include
information regarding the sericus medical condition, there navertheless is sufficient
precedence for limiting the information on the certification.'33  For example, California law
reguires only the following information on the certification: the date the health condition
commenced, Hs probable duration, an estimate of the amount of leave time the health care
provider believes the employee needs to care for the patieni, and a statement that the
patient's condition warrants the participation ¢f a family member to provide care during a
pericd of the patient’s treatment or supervigion. 134  Furthermore, the law specifically states
that the nature of the health condition need not be disclosed on the certification. 3% The
Bureau favors the appreach taken by California, requiring minimal disclosure of information in
the certification.
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134.  See note 33 supra and accompanying text,
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Chapter 6
DATA FROM HAWAII

Section | of this chapter presents and examines the data collected by the Bureau's
family leave survey of 101 state and county public agencies in Hawaii. Section ll examines
problematic aspects of Hawalii's Family Leave Law in light of the data and the situation
nationally and in Hawaii. Finally, section HI presents the respective responsibilities of the
Directors of Taxation and Labor and Industrial Relations.

The experiences of public and private employers in other jurisdictions are discussed in
chapter 4. This chapter deals with the experience of public employers in Hawaii. The
experience of private employers in Hawaii is not discussed in depth in this study for several
reasons.

First, the chances of obtaining meaningful data by including private employers in the
Bureau's survey were remote. This is s¢ because the leave policies of private employers in
Hawaii, like those of their counterparts in other states, are characterized by a lack of formality
and uniformity. (See also part |, chapter 3.) Private employers tend to consider family-type
leaves on a discretionary case-by-case basis using widely differing and informai rules and
standards.! Consequently, any data collected from Hawali private employers would not be
directly relevant to Hawaii's Family Leave Law.

Second, some data have already been collected from Hawaii private employers in 1985
and 1988. In 1985, the Department of Labor and Industrial Relations jointly carried out a
parental leave study ("1985 study") with the Office of Collective Bargaining in response to
Senate Resolution No. 102, 1985. The 1985 study surveyed private employers of 250 or more
employees? who had unemployment insurance, unions, and recent parents in Hawaii. Of the
1,179 surveys mailed, 428 were returned -- a response rate of 36 percent. Most employers
{65.9 percent) reported allowing up to four weeks of vacation leave for parenting if the
employee planned for it and 52.6 percent reportedly gave unpaid leave to female empioyees.
However, the length of unpaid leaves was granted at management's discretion in terms of
reasons for leave, workioad, employee performance, and so forth.3

In 1988, the Bureau conducted a parental or family leave survey ("1988 study") in
response to House Resolution No. 273, H.D. 1, 1888. The 1988 study surveyed Hawaii
private employers of 50 or more employees who had unemployment insurance. The response
rate fell to 19 percent (222 of 1,170). The 1988 study did not attempt to discover or project
the number of private employers granting family leave. Rather, it tried to gain a sense of
then-current leave policies, the effects of such leaves, and the acceptabiiity of a specific
proposal for unpaid leave. The 1988 study found that in many instances, leaves were still
granted on a judgmental or discretionary basis where no written policies were invoived.4 It
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was also found that many empioyers do not keep records regarding employee demand for
unpaid feave.®

Third, covered Mawail private employers will not be required to grant family leave until
January 1, 1884, Obviously, any data coilecied before then would not be able 1o show the
effect of Hawaii's Family Leave Law on the private sector. A favorable response rate from
private employers to a third survey could not be reliad upon. The first drew a 36 percent
response; the second, only three years later, drew a 19 percent response. A third survey of
private employers, coming four years after the last one, would seem superfiuous especially
given that the law will not affect them until 1994. Furthermore, it is unlikely that private
employers have changed their leave policies in anticipation of 1994, Accordingly, private
sector data obtained two years prior to their effactive date of the law would probably be
inconclusive at best or, worse, possibly misleading.

Fourth, a "captive™ target population -- for which the law is already sffective -- exists in
the public sector. Rather than collecting data that will most likely change as private
employers begin to adapt to the law in 1994, this siudy opted to focus on public sector data
that are both available and relevant. The appropriateness of this approach has been borne
out with the collection of relevant data based on a 78 percent response rate.

I.  Family Leave Survey of Public Employers in Hawaii

On August 14, 1992, the Bureau mailed three-page questicnnaires to 101 state and
county public agencies. The surveys were sent to the state Legisiature and county councils,
state and county executive agencies, and the Judiciary. (8ee Appendix E for the
guestionnaire, Appendix D for the list of departmenis, and Appendix H for summary
descriptive statistics.)

In addition to answering the questionnaire, the Bureau also requested each pubiic
employer to provide (see Appendix C):

{1 Copies of all forms used by employess to request family leave (see Appendix F)
or forms containing similar data, or other records of family leave for the period
from January 1, 1992 to June 30, 1992 only; and

{2) A copy of the employer's administrative rules or guidelines for implementing
the Family Leave Law.

Survey Response

As of the date of this report, 78 of the 101 agencies contacted responded. Of the
Senate, the House of Representatives, and the three state legislative service agencies, only
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the Qffice of the Auditor and the Legisiative Reference Bureau provided information. The
Auditor noted that:

The Memorandum of Agreement [among the Auditor, the Ombudsman, and
the Bureau] must be amended to accommcdate the family leave law.
The directors and acting directors agreed that we would generally
follow DPS guidelines but were awaiting the new Ombudsman's
assumption of office on July 1, 1992, to amend the Memorandum.

The Bureau reported that it did not notify its employees of their right to take family leave.
However, the Bureau noted that it "Will notify all empioyees when memorandum of agreement
is executed by Auditor, Ombudsman, and LRB." [Note: The Memorandum was amended by
"Supplemental Agreement No. 5 to Memorandum of Agreement Dated August 7, 1987" which
was backdated and made effective as of January 2, 1992, Copies were distributed to staff of
the LRB on November 5, 1992. In fact, one empioyee did take family leave during the period
under study.] The Bureau also noted that:

Specific consideration of the family leave law was not undertaken
until inquiries were received from an employee. Upon looking into
the matter, it is evident family leave applies to the LRB and the
other legislative services agencies. The Auditor's office 1is
preparing a memorandum of agreement to be executed by all 3
agencies that basically adopts whatever applies to the executlve
branch,

Neither the Senate nor the House responded to the survey. It is unknown what guidelines, if
anry, they have adogpted.

The Judiciary responded but the Office of Hawaiian Affairs (OHA) did not. According
to the Department of Personnel Services (DPS), interim guidelines for state agencies were
circulated only to state executive departments and bodies administratively attached to these
departments. Because OHA is not attached to any department, DPS did not send guidelines
to OHA. DPS staff were uncertain agbout the status of OHA's employees regarding the
application of the Family Leave Law.6

All state executive depariments responded. However, the Department of Education
{DOE) was not able to make available coples of any actual leave forms. As a result, data
regarding types of leave taken (birth, adoption, or for a serious heaith condition} are not
available. In fact, the DOE used two types of leave application forms. Leaves were
requested by all bargaining units other than units 05 and 06 on forms which report ali the data
required for the survey. However, these account for only 20 percent of all DOE leaves. Units
05 and 06 used forms which do not report the required data. In any case, the DOE contended
that it did not have the personnel to obtain and coliate copies of the forms that do contain
required data.” Consequently, it must be noted that all subsequent statistics and graphicai
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presentations of data involving types of leave as a variable are missing a big chunk of DOE
data. However, all other statistics not involving types of leave such as fotal number of leaves,
total leave hours, average leave length, proportion of leaves taken by women and men, and
so forth, are complete and do include DOE data.

Of the four county councils, only the Honolulu and Maui councils responded. As for
county executive departments, 21 of 25 Honolulu county departments responded® and 13 of
18 Hawali county departments, 11 of 15 Kauai county departments, and 10 of 14 Maui county
departments responded.

Number and Types of Leaves Taken

Question 1 of the survey asks how many applications for family leave were received
for the period from January 1, 1992 to June 30, 1992. Question 1.1 asks how many leaves
were for the birth of a child, the adoption of a child, or the care of a child, spouse, or parent
with a serious health condition. Questions 2 and 2.1 ask how many applications were denied
and why.

Overali, 841 applications for family leave (including muitiple leaves by individual
employees) were received for the six months under study.? Of this number, 829 leaves were
granted and 12 ieaves, or 1.4 percent, were denied. Anecdotal data indicate that many
employees inquired about family leave but decided not to formally apply for it for various
reasons. A iotal of 37,211.95 hours or 4,651 days of family leave (inclusive of DOE [eaves)
were requested in applications received during the pericd January 1, 1992 to June 30, 1992,
The mean length of leave was 44.9 hours or 5.6 days. More women (583, or 69 percent) took
leave than men (256, or 31 percent). See Figure 6-1.

Leaves for Birth, Adoption, and Care of a Family Member
with a Serious Health Condition

Data regarding leaves differentiated by type are not available from the DOE. Thus,
figures in this section only represent about two thirds of ail leaves reported by respondents.
Employees tock 411 leaves to care for a spouse, child, or parent. Family birth leave ranked a
distant second at 95 leaves. Oniy 10 leaves, or two percent, were for adoption. See Figure
6-2. Birth leaves accounted for about 18 percent of all leaves while family care leaves for care
of spouses, elders, or children, accounted for about 80 percent.

However, the 1,157 days taken for birth leave accounted for about 38 percent of all
leave days while the 1,762 days of family care leave accounted for about 58 percent. See
Figure 6-3. Figure 6-4 shows the mean length of leave in days and hours for all three types
of leaves. The mean length of a birth leave was 12.2 days while that for a family care leave
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Figure 6-1

NUMBER & PROPORTION OF LEAVES TAKEN

Figure 6-2

NUMBER & PROPORTION OF LEAVES BY TYPE
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Figure 6-3

# AND PROPORTION OF LEAVE DAYS BY TYPE
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was only 4.3 days. That is, employees took fewer, but much longer, birth leaves than family
care leaves. In fact, isaves for the adoption of a chiid, which were the rarest, were aiso the
longest at 14.3 days per leave. Just as employees took fewer but longer birth ieaves, they
took many more, but much shorter family care feaves.

Hawaii's pattern of leave-taking by type of leave (minus DOE data) contrasts sharply
with data from Connecticut. In that state, for 1989-1930, 42 percent {170) leaves were taken
for the birth of a child while only 10 percent {41} were for the iliness of a child, spouse, or
parent. In 1890-1992, the proportions were 45 percent and 8.5 percent {159 and 30 leaves),
respectively.'®  Hawaii's much lower rate for family birth ieave and much higher rate for
family care leave could be due to any number of reasons. However, existing data are
insufficient to determine the causes.

Nonetheless, one can speculate. For example, one can theorize that Hawaii pubdlic
employees are somehow biologically less fertile than their counterparts in Connecticut
although this is unlikely. The data could alsoc merely indicate that serious health conditions
occur more frequently than childbirths in the universe of eligible Hawaii public employees.
However, there is no valid reason to believe that Connecticut public employees' family
members are more heaithy.

Perhaps existing teaves in Hawaii are relatively sufficient and a proportion of local
public employees have less need to take unpaid family birth leave. Two facts seem to
support this. First, family ieave taken for childbirth, as a category, in Hawaii is iow. Second,
the instance of female birth leaves is much lower than for male birth feaves. Of all birth
leaves, only 22 were taken by women while 73 were taken by men. See Figure 6-5. Men also
accounted for more total days of birth leave than women {see Figure 6-6). This suggests that
some mothers may find existing leaves relatively sufficient. Because most mothers can be
expected to use their availabie paid leave for childbirth first, as a group, they may experience
less need for additional unpaid family birth leave. For example, the State's temporary
disability insurance law provides partial wage replacement during a period of non job-related
disability, inciuding pregnancy. (See section | in chapter 3.} Mothers can aiso use paid sick
or vacation leave as maternity leave to care for a newborn.

On the other hand, the data suggest several other possibilities. First, the low
incidence of family birth leave for both women and men in Hawaii may be occasioned by
economic necessity: they may not be able to afford much unpaid leave. After having taken
all available paid leave, mothers may not be able t¢ afford additicnal unpaid family leave.
Furthermore, although more men than women taxe birth leave, on the averagse, fathers take
shorter leaves - 10.7 days vs. 17.0 days for women. See Figure 6-7. This, in turn, suggests
that fathers may be fess abie to sacrifice fost wages. Second, in the existing family-work
environment for Hawaii pubiic employees, the data seem 10 indicate that men do have a need
for family birth leave. Third, mothers -- as primary caregivers for newborn children - seem
to need longer leaves than fathers. This divergent pattern is particularly clear for adoption
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Figure 6-5
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Figure 6-7
MEAN NUMBER OF DAYS PER LEAVE
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leaves where men averaged only 2.7 days of leave while women averaged 19.3 days. One
couid further speculate that adoptive parents (or at least adoptive fathersj do not vaiue
adoptees as greatly as biological parents. However, it ¢could also be that adoptive fathers
take less leave because adoptive mothers do not need to be physically assisted in the home
in the same way as birth mothers.

it is further possible that leaves have taken the path of least resistance. That is,
employees may have taken family care leaves most frequently because they are easiest to
take. Family care leaves account for four of every five family ieaves. The State's law does
not require medical certification of a serious health condition. Moreover, ambiguity over the
terrn may have encouraged employers to exercise wider latitude in granting leaves than
ctherwise. Or, at the least, employers may have preferred to accede rather than "play doctor”
and chance wrongfully denying family care leaves.

There are some indications of this in the voluntary disciosures or claims of iliness or
injury. Reasons such as "stomach flu," "severe cold,” "child care for daughter,” and
"medical check-ups™ for unspecified reasons may not be "acute, traurnatic, or life-
threatening.” These successful claims suggest that some supervisors may have been quite
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generous in granting family care leaves. (See Appendix J for a list of successfully claimed
injuries or ilinesses.) Whatever the reason or mix of reasons for the relatively large proportion
of family care leaves, uncertain interpretation of "serious health condition” has made for
unaven and thus, perhaps unfair, implementation of the law.

I{ is clear, however, that many more family care leaves are taken by women than men
at a ratio of 2.3 to 1.1 During the period under study, 286 family care leaves were taken by
women while only 125 were taken by men. See Figure 6-5. Women took a total of 1,157
days of family care leave while men took 606 days, a ratio of 1.9 to 1 (Figure 6-6). The mean
length of all family care leaves for both men and women was 4.3 days. The mean length for
men was 4.8 days and for women, 4.0 days. This reverses the pattern of leave-taking with
regard to birth leaves. Where men took many more but significantly shorter birth leaves, they
tock much fewar hut slightly longer family care leaves.

The very slight difference in average leave iength between men and women may be
due to the relative brevity of the average leave. That is, when leaves are short and not much
wages need to be sacriticed, it may not matter much whether relatively higher-paid men or
relatively lower-paid women take unpaid family care leave.

The mean length of leave, both in the aggregate and differentiated by sex, serves to
measure the extent to which women and men are willing to sacrifice wages for each type of
leave. That is, women are willing to give up 17 days of wages for birth ieave while men are
only willing to give up 10.7 days' worth. As for adoption leave, men are willing to forgo only
2.7 days as opposed to 19.3 days for women. When caring for family members, both women
and men are willing to sacrifice about the same amount -- 4.0 and 4.8 days each, respectively.

The Pattern of Leave-Taking by State and County Respondents

Employees of state executive departments took 640 leaves, or 77.2 percent of all
leaves granted. The Department of Education, by itself, accounted for 313 leaves or almost
as much as the 327 leaves taken by all other state executive departments combined. See
Figure 6-8. The DOE's employees took 37.8 percent of ali leaves while all other state
executive departments accounted for 39.4 percent. Honolulu county employees were next
with 85 leaves, or 10 percent. Judiciary employees followed with 66 leaves, or 8 percent of
the total. Hawali, Maui, and Kauai county employzes tock 22, 12, and 5 leaves, respectively.
Only one employee of a state legislative service agency took family leave - about 0.1 percent.
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The two county councils that responded to the survey both reported no leaves. If no
employees of the two non-responding county councils took family leaves, then no one
employed by any county councils took family leave.

The relative rankings among responding groups remain the same for total number of
leave days. Again, state executive department employees led with 3,274 days of ieave, or
70.4 percent of all leave days. The DOE accounted for 1,590 days of leave, or 34.2 percent of
all leave days. The remaining state departments accounted for 1,684 leave days, or 38.2
percent. Next were Honoluiu county employees with 736 days for 15.8 percent of all leave
days. Judiciary employees followed with 252 days for 5.4 percent. Hawaii, Maui, and Kauai
county employees took 228, 111, and 42 days of leave, respectively. The state Legislature
accounted for only 10 days, barely 0.2 percent. See Figure 6-9,

However, the rankings change somewhat for the mean number of leaves taken per
department reporting leaves (Figure 6-10). Including the DOE, state departments ranked first
among responding groups with an average of 35.6 leaves per department. If the DOE
wereexcluded, the mean number of leaves for the rest of the state executive departments
would drop sharply to 19.2 leaves per department -- still highest among alf respondent groups.
(The DOE and Judiciary "averages” of 313 and 66 leaves each are shown in Figure 6-10 only
for purposes of comparison.) Honolulu averaged cnly 5.9 leaves per department. Maui
moved ahead of Hawaii with 6 leaves per department while Hawaii averaged only 2.8 lgaves.
Kauai saw only 2.5 leaves per department.

Figure 6-11 reflects the mean length of ieave by responding departments. Here, the
DOE matched the other state departments' 5.12 days with an average of 5.08 days of leave.
Combined, the overall state executive department average was 5.1 days per leave -- shorter
than all other responding groups except the Judiciary which averaged only 3.8 days per leave.
Honolulu county employees averaged 8.9 days per leave, slightly ahead of Kauai's 8.4 days.
Maui empioyees averaged 9.2 days leave while Hawaii had the longest average leave of 10.4
days per leave.

Neighbor island public employees took very few leaves for a very small total number of
days. However, neighbor island leaves have generally been longer. There has been but one
leave among all law-making and legisiative service agencies at both the state and county
levels.

Figure 6-12 shows the number of leaves taken by each group of respondents by type
of leave (no DOE data). Family care leaves consistently accounted for the greatest proportion
of leaves across all groups of respondents. The Judiciary heads the list with 94 percent of its
leaves taken for family care. State executive departments (no DOE data) and Hawaii county
departments were only slightly behind with 81.9 and 81.8 percent, respectively. Kauai had a
similarly high proportion of family care leaves of 80 percent. Maui and Honolulu had the
lowest proportions with 66.7 and 61.4 percent, respectively.
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Figure 6-12
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Family birth leave constituted almost all of the remainder. Maui had the greatest
proportion of birth leaves amaong respondent groups with 33.3 percent, closely foliowed by
Honolulu with 32.5 percent. Kauai was third with 20 percent. State departments (gther than
the DOE) were fourth with 16.8 percent. Hawaii was fifth with 13.6 percent and the Judiciary
was sixth with only 8 percent. (The state Legislature's 100 percent reflects the only leave of
any kind taken.)

Employers’ Methods for Handling Leave-Takers' Work

Question 3 of the survey asks how employers handled leave-takers' work. The data
show that it is not customary for Hawaii public employers to hire outside temporaries to
handie leave-takers’ work and incur additional cost. Only a very small proportion of
employers reported hiring temporaries for the purpese. See Figure 6-13.

A substantial number of respondents (32 agencies, or 41 percent of all respondents)

did not answer this particular question. Any method that was used "frequently” was assigned
a value of 1 while any method used “"sometimes" was assigned a valus ot 0.5. Methods
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"seidom” used and blanks were assigned a value of 0. Because empioyers could, and
occasionally did, choose more than one method, the total score does not necessarily equal
the number of respondents answering this question. (See Appendix H of summary survey
siatistics.)

Discounting agencies that did not answer this question, frequent redistribution of work
to fellow workers scored the highest at 37.5, or 69.4 percent of all responses. Work left
undone scored 11, or 20.4 percent. Work sent home to the leave-taker scored a very tow 2,
or 3.7 percent. Temporaries hired for the purpose scored only 3.5 for 6.5 percent.

Effect of the Family Leave Law on Operational Effectiveness

Question 4 of the survey asks employers to estimate how operational ef fectiveness
has been af fected by employees taking family leave. Again, only 59 percent of respondents
answered this particular question. Of those who answered, a clear majority believed that the
law did not affect operational effectiveness one way or the other. See Figure 6-14.
Discounting the "no raesponses™, 28 agencles, or 60.9 percent reported no effect on
operational effectiveness. However, a substantial number -- 17, or 37 percent of those wha
answered the question -- reported that effectiveness declined somewhat as a result of
employees taking family leave. One department indicated a great decline in operational
effectiveness.’?  As expected, no Hawaii public employer who responded to this question
reported any increase in operationai effectiveness as a resuit of the Family Leave Law.

Among the 18 agencies estimating a decline were four county public works
departments, two county fire departments, one department of water supply, one parks
dapartment, and one police department. Much of the work of these nine agencies require
relatively more physical than mental effort and work in shifts when compared to the work of
other departments. However, others among the 18 agencies are characterized by work that
requires relatively more mental than physical effort. Examples are a prosecuting atiorney’s
office, a county attorney's office, the Department of the Attorney General, the Department of
Personnel Services, the Department of Land Utiiization, and the Department of Labor and
industrial Relations.

Perhaps the common thread fies in the difficulty of handling leave-takers’ work. That
is, the more problems that arise from options for handling leave-takers’ work, the more likely
employers would be to estimate a decline in operational effectiveness. For some, this could
mean leaving work undone. For others, work cannot be left undone {for example, the various
fire, police, and public works departments and the Department of Defense) but options such
as redistribution of workload, for example, juggling shifts, pose special problems.
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Effect of the Family Leave Law on Employee Morale

Question 5 asks employers to estimate the ef fect of the new family leave policy on
employee morale. In general, the law either improved employee morale or had no effect. See
Figure 6-15. Twenty of the 78 respondents (26 percent) did not answer this particular
question. Of those who did answer, exactly one-haif reported that the law had no effect on
employee morale. A slightly smaller percentage (40 percent) reported a slight improvement in
employee morale. Five agencies, or nine percent, reported a great improvement in morale.
Only one agency reported a slight decline in morale'? while none indicated a great decline.

Ease of Implementation of the Family Leave Law

Question 6 asks employers to estimate how easy or dif ficult it was to implement the
Family Leave Law. Thres of every four agencies (59 of 78) answered this question. Over 90
percent of these agencies indicated that implementation of the law was easy, or neither easy
nor difficult. A bare majority of 51 percent (30 respondents) indicated that implementaticon
was neither easy nor difficuit. Eleven respondents (19 percent) reported that implementation
was somewhat easy. Thirteen respondents (a larger 22 percent) reported that implementation
was very easy. Four agencies (seven percent) reported some difficulty while one agency
reported great difficulty. See Figure 6-16.

It is not clear what faciors employers considered or how these factors were weighted,
An employer could have felt the law was vary easy to implement simply because there werg
very few leave applications. On the other hand, an employer who processed numerous
applications could have felt the same. For exampie, all things being equal, it would probably
be easier to apply laxer criteria to numerous sericus health condition requests than to wrestle
with the medical validity of just a few such apglications. Finally, an employer -- regardless of
the amount of paperwork actually processed -- may have reported difficulty because of
uncertainty or confusion over guidelines, rules, and enforcement.

Notification of Employees, Method of Notification, and
Employees' Level of Awareness of Family Leave Policy

Question 7 asks whether governmental departments notified their employees of their
right to take family leave. Question 7.1 asks how employees were notified. Question 7.2
asks for an estimate of employees' level of awareness of the law and their rights as of
January 1, 1992 and June 30, 1992.
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Figure 6~15
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Four respondents did not answer question 7.1. Of the 74 who did, 92 percent reported
having notified their employees in some way {Figure 6-17). Six agencies, or eight percent,
reported that they did not notify employees: the Departments of Budget and Finance (B&F),
Commerce and Consumer Affairs (DCCA), Education {DOE), and Hawaiian Home Lands
{DHHL}, the Legislative Reference Bursau, and the Kauai Liquor Controt Commission. The
B&F gave no explanation. The DCCA stated that:

Our understanding is that the family leave guidelines we have
received thus far are interim guidelines. We are awalting
administrative rules to be promulgated or memoranda of agreements
to be negotiated. We are planning to include family leave
benefits iIn our employee handbook which is distributed during
orientation. Mention of family leave benefits is made in the
Summary of Employee Benefits put out by DPS and given out to all
employees. Also information about family leave is included in
abinder given out to employees who attend the departmental
training/orientation sessions; attendance is usually within a new
employee's first six months of hire.

The DOE's response, dated September 30, 1992, remarked that "DOE procedures are
currently in the consult and confer process and will be disseminated to the field upon
approval."'*  The DHHL noted that a notification memo was to have been distributed one
week after it responded to this survey in September, 1992, The Buresau's reason is noted
eartier in this chapter. The Kauai Liguor Control Commission did not give notice but reported
that all employees were made aware of the law as of August 20, 1992 when an empioyee
began taking family leave.

As expected, those depariments that either did not give notice or did so at a late
date'S reported very low employee awareness of the law as of June 30, 1992.

Public employers used a variety of methods to notify employees of their right to family
teave. Overall, 35 percent used some method of notifying individual employees. Thirty
percent informed section heads; 28 percent posted notices; and nine percent claimed to have
used some cother method including staff meetings of unspecified attendance. At times, a
respondent reported using more than one method. For example, some departments did
several or alf of the following:

{1 Held a meeting to inform selected staff;
{2} Gave written guidelines to division, branch, or section heads with instructions

to either inform their respective unit members or 1o circulate those guidelines to
each empioyee;
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(3) Bypassed section heads and circulated written notice to each individual
employes; and

(4) Posted leave guidelines.

Employers were also asked to estimate the proportion of employees who were awars
of the law and their rights whan the law first took effect on January 1, 1892 and six months
later on June 30, 1992. (It should be remembered that the responses reflect cniy employers’
estimates, which could be inflated. Except for the smallest of agencies, it is highly unlikely
that employers exhaustively polled individual employees to arrive at more accurate estimates.)
As expected, the proportion of ampioyees estimated ¢ be aware of the law rose from very low
at the beginning to very high at the middie of the year. Four respondents did not answaer this
part of the question. Discounting these, most employers (46, or 63 percent) reported that as
of January 1, 1992, no more than one-quarter of their employees were aware of the law or
their rights to take family leave. See Figure 6-18 and summary statistics in Appendix H. As
of June 30, 1992, the proportion of employers reporting this estimate decreased to seven
percent. Whereas at the start of the year, only 13.7 percent of employers estimated that
more than three-quarters of their employees were aware of their rights, by the middle of the
year, this proportion had increased to 84 percent.

From another perspective, at the time employees first became eligible to take family
teave, almost four out of five empioyers estimated that half their employees were unaware of
the law or their rights. After six months, this figure dropped to ten percent. (Some employees
may have yet {0 be notified as of the date of this report.) This lag time as well as the number
of unaware employees could have been reduced if employees were required to be notified.
This has obvious implications for implementation in the private sector in 1994,

Multiple Survey Responses from Individual Departments

Three respondents submitted multiple copies of the questionnaire that were completed
by their respective divisions rather than returning a consolidated report. Accordingly, the
multiple responses were "averaged"” for each respondent for questions 3 through 7.2. Of
greatest interest are responses regarding employse notification,

First, the University of Hawali returned 30 questionnaires from its decentralized
units.'®  On the "average,” the University notified its employses. Two of the 30 units
reported not having notified their employees. Of the two, ¢ne reported giving notification only
upon receipt of guidelines on August 25, 1992. The other offered no explanation. Both
reported G to 25 percent of employees were aware of the law six months after the law went
into effect. Two other units reported the same very fow proportion, three units reported 26 to
50 percent, and one indicated 51 to 75 percent. Four units did not respond to this question.
Overall, the University estimated that 51 to 75 percent of its employeses were aware of their
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family leave rights after six months. The various University units used a variety of methods to
notify its employees.

Second, the state Department of Health submitted 13 completed questionnaires -- one
consolidated for all its divisions except the Division of Community Hospitals (DCH) and 12
covering the thirteen community hospitals (Maui Memorial Hospital and Hana Medicai Center
shared one). Ail reported having nctified their employees.!” Postings took place at eight
hospitais. Section heads were given written notice at six, and individual employees were
notified at two hospitals. The overall estimate of the proportion of employess aware of their
leave rights as of June 30, 1992 for the community hospitals is high at 51 to 75 percent.18

The DOH reported in its consolidated response for its cther divisions that written
notices were distributed to section heads, that staff meetings were heid, and that a memo was
circulated to staff. it reported the usual pattern of very-low-to-very-high employee awareness
from the beginning to the end of the study period.

Also of note is the DCH's estimate of an overall slight decline in operational
effectiveness as opposed o an estimate of "no effect” for the rest of the DOH. Three DCH
units reported this slight decline while five units reported "nc effect.” The consclidated DOH
estimate for its remaining divisions was "no effect.”

Third, the Honolulu Department of Public Works (DPW) submitted separate
questionnaires for its seven divisions. All seven posted notices and distributed explanatory
material to employees in a newsletter. The overall estimate of employee awareness as of
January 1, 1992 was low at 26 to 50 percent.19 Al seven divisions estimated that the highest
proportion of employses (75 percent and above) were aware of the law as of June 30, 1992,

Employer-Employee Complaints or Controversies
Question 8.2 of the Family Leave survey asks the question:

"How would you characterize the nature of these complaints or other
employer-employee controversies?

a) Interpretation of ‘serious health condition'

b) Using paid sick leave for family leave purposes after taking four
weeks of unpaid family leave

c) Using paid vacation leave for family leave purposes after taking four
weeks of unpaid family leave

d) Other ( please explain)’

Only 21 of 78 respondents (27 percent) answerad this question. Of those answering,
sixteen specifically cited the definition of "serious heaith condition” as a problem. (See
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following section and Appendix J on types of injury or iliness reported. See also chapter 5.)
One agency suggested allowing all types of iliness or injury to be eligible. Others cautioned
that the vagueness of the term could lead to potential abuse.

Four respondents indicated "other” problems and one respondent reported a problem
with taking sick leave. See Figure 6-19. Other objections included the substitution of sick
leave for family ieave on philosophical grounds, and that family leave is superfluous,
inefficient, or detrimental to operations. One respondent asked how soon family leave for
birth or adoption of a child must be taken. Ancther questioned the validity of a verbal rufe
that such leave must be taken immediately after the event. (See "Deadline for Taking Family
Birth or Adoption Leave" in section H, below.) Respondents' answers, including any
additional comments, are as follows:

Figure 6-19

EMPLOYER-REPORTED COMPLAINTS/PROBLEMS
NUMBER AND PROPORTION

Other: 4 {19.0%

/ Sick Leave: | 488
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State Executive Departments

Definition of Serious Health Condition

Departments that did not indicate any additional specific comments regarding the
definition of sericus health condition are:

(1) Department of Accounting and General Services;
(2) Department of Defense; and

(3) Department of Labor and Industrial Relations.
Those that included additional specific comments are;
(1) Department of Commerce and Consumer Affairs:

"We are anticipating that the interpretation of 'serious
health condition' will pose possible problems. What is
considered a serious health condition; how serious is
'serious'? Will doctors spell out in their certifications
that in their opinion, the illness, injury or impairment is
considered to be 'acute, traumatic or life-threatening'?"

(2) Department of Human Services:

"In addition to the two formal complaints, of which one
filed an appeal, there were several disagreements/inguiries
regarding ‘'serious health condition.' . . . Also, terms
such as 'acute' or 'traumatic' are vague and can be subject
to variocus interpretations.”

{3) Department of Taxation:

"Inguiries were received regarding mostly interpretation of
"sericus health conditions'.”

(4) Department of Transportaticn:

"While there have been no complaints a further
interpretation as to what constitutes a 'serious health
condition' is required. Example a spouse has diabefes that
has degenerated to the point where he cannot drive -- is
that a serlous health condition or an inconvenience? Birth
certificates and adeption papers are reguired but no
doctor's statement regarding the seriocus illness of the
family member is required. Because of the potential for
abuse in this area a doctor's statement should be required
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concerning the conditien of the family member to
substantiate the request."”

University of HMawaii:

"The Application for Family Leave form did not guestion the
nature of the serious health condition, Therefore, the
supervisor/administration has to question each applicant to
determine whether or not it meets the criteria. Also, when
an employee used 5 or mere days of sick leave to care for a
child, spouse or parent with a serious health condition, the
employee is required to provide (1) medical certification
and (2) evidence of family relationship. This appears to be
a burden to some employees, as one employee chose to change
it and use B days of sick leave and 1 day of vacation leave
when asked to provide such documentation.™ [Comment from a
community college. ]

"I received an inquiry from someone who was with another UH
department but who worked in one of our facilities, and
trying to get clarification of the law was very frustrating
and time consuming. I ended up calling DLIR and was told
that although they were responsibie for implementing the
law, guidelines had not yet been developed. I was referred
to DPS, and while the personnel there were very helpful and
defined for me their Iinterpretation, they reminded me that
the final and binding guidelines should come from DLIR. It
is not easy trying to help our employees interpret 'seriocus
health condition.' It is not clear who provides the final
interpretation within the UH and it is inappropriate for the
field to make their own decisions without any guidelines
from our Personnel Management Office.”

Comments on Other Problems

(1)

Department of Commerce and Consumer Affairs:

"Our understanding is that the family leave guidelines we
have received thus far are interim guidelines. We are
awaibing administrative rules to be promulgated or memoranda
of agreements to be negotiated. We are plamning to include
family leave benefits in our employee handbook which is
distributed during orientation. Mention of family Ileave
benefits is made In the Summary of Employes Benefits put cut
by DPS and given out to all employees. Also information
about family leave 1is included 1in a binder given out to
employees who attend Che departmental training/orientation
sessions; attendance is usually within a new employee's
first siz months of hire."
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Department of Health:

"Prior to July 1, 1992, the[rel was no written notices to
our employees other than what was provided by the Union
(HGEA). Presently [September, 1992] I would say that about
75% of our employees are aware of the family leave policy."
[Comment from a community hospital.]

"Employees have freedom to take vacation and LWOP [leave
without pay] for various reasons, and I don't think it makes
a difference that they now have family leave." [Comment
from a second community hospital.]

"New leave benefit makes 1t more difficult for affected
units to opesrate effectively. Some functions can be
transferred to others -- most remain undone. We did not
have any 'care providing' positions on such leave as call-
back or other premium pay options [illegible] 1likely
solution to replacing the missing employee. HMC employee is
a care provider -- only position to provide services. KNS
had to cover." [Comment from a third community hospital.]

Department of Human Services:

"Eligibiiity of an employee who had been on emergency hire.”
"It is difficult to determine the full impact on operations
because the program 1is still new. . . . Implementation
would have been easier if DLIR had issued program rules
rather than leaving everything up to DPS."

Department of Labor and Industrial Relations:

"Using paid sick leave for family leave purposes (birth of a
child) after taking 6-8 weeks of paid sick leave w/ a
doctor's certificate.”

University of Hawaii:

"Additional labor costs associated with filling behind

employees who are on family leave need to be supported
through budget increases for personal services."

State Legislature and Legislative Offices

MNo complaints or controversies wera reported.
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Office of Hawaiian Affairs

OHA did not respond to the survey.

Judiciary

No complaints or controversies were reported.

Honolulu County Executive Departments

Definition of Serious Health Condition

(1)

2

&)

Department of Civil Service:

"The phrase (serious health condition} 1is not clearly
defined. DLIR needs to provide rules."

Department of Community Housing and Development:
"Can I take family leave to care for my sick child from the
common cold. What is the definition of acute, traumatic.

If I receive a call from my child's school because of fever
or vomiting can I take FL."

Board of Water Supply:

"Employees want clarification as to what conditions qualify
as 'serious health conditions®."

Comments on Other Problems

(1)

(2)

Department of Civil Service:

"The utilization of sick leave is philosophically improper.
Such leave is earned as ‘'insurance' for the employees
sickness. Vacation leave may be preoperly utilized for
Family Leave."

Fire Department:

"The Family Leave gives the supervisor another leave, in
addition to vacation, sick, military and other leaves to
manage. This provision has made it difficult for the
Captains to staff the daily complements necessary for public
safety and fire protection.™
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Department of Community Housing and Development:

"Is there a time limit after birth/adoption of child to FL.
If FL is taken as leave without pay, is this period counted
towards my years of service."

Department of Land Utilization:
"The law is too vague to administer in any consistent and

fair manner. City & County of Honolulu, Dept. of Civil
Service came out with guidelines, but even these guidelines

are not clear enough. Each department appears bto be
interpreting the law on their own, resulting in inconsistent
application of the law. There 1is no central agency to

moniter the application of the law. In some cases, there is
serious negative impact on the operation of a branch or
division due to employees taking family leave.

The requirement that family leave due to birth/adoption of a
child be taken immediately following the birth/adoption;
this reguirement is not stated in writing, however, we were
verbally informed by the Civil Service Dept. about this
requirement. An employee challenged this requirement."

Department of Public Works:

"1, Family leave does not lead to greater operational
efficiency in City Government but, may instead, detract
from efficiency. The City, by bargaining unit
contract, and civil service rules, already has a very
generous leave policy, 21 days of vacation leave, 21
days of sick leave, and up to 1 year of leave without

pay.

2. City policy which permits the use of sick leave when
the employee is ill, and permits the use of vacation or
leave without pay for other personal reasons, is
reasonable. The concept of family leave which permits
the use of sick leave when the employee is not sick
contradicts this reasonable poliey.

3. In addition, it makes 1little sense to add on an
additional 4-week family leave period to a 1 year leave
without pay period, already a generous period of time.

Family leave makes sense when implemented in a work sector

that has restrictive leave policy. It does not have merit
in a work sector that has a generous leave policy."
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Honolulu City Council

No complaints or controversies were reported.

Hawaii County Executive Departments

Definition of Serious Heaith Condition

(1)

{2)

Office of Aging:

"Question concerning ‘serious health condition' has been
raised. It may be more preferable for Family Leave (sick
leave) to be allowed for any type of illness {(i.e., a child
may have a fever or the flu which may not warrant a visit to
a health care provider; but may be unable to attend school
or must remain at home from the sitter's). In this case, an
employee must remain at home to be with the child. The
employee is certainly not on vacation nor is the employee
him/herself sick. The child is 'family' and is sick. Why
not allow the employee to use 'family sick leave'?"

Fire Department:

"Employees placed on emergency vacation instead as illnesses

were not 'seriocus health condition.' Whenever possible the
department has always allowed employees to take emergency
vacation during family emergencies.” {Three leave

applications were denied for: gastroenteritis, recovery from
appendectomy surgery, and influenza. ]

Comments on Other Problems

None were reported.

Hawaii County Council

The Hawaii County Council did not respond to the survey.
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Kauai County Executive Departments

Definition of Serious Health Condition

(1) County Housing Agency:

"The leave requested [and denied] was for supervision of a
ehild [which is not a serious health condition].”

Camments On Other Problems

N Liguor Control Commission:

"411l employees of the depariment are now aware of the family
leave law because one of our employees is taking family
leave effective 8/20/92." [The Commission had reported
employee awareness as of 6/30/92 at 26% to 50% and that
employees had not been notified of the family leave

provisicns. ]

Kauai County Council

The Kauai County Council did not respond to the survey.

Maui County Executive Departments

Definition of Serious Health Condition

(1) Department of Pubiic Works:

"&n employee . . . has refused to identify the health care
provider and has also refused to allow the employer the
right to verify the information contained on the [leave]

form."

Comments on Other Problems

Mone were reportad.
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Maui County Council

No complaints or controversies were reporied.

Nature of Serious Health Conditions

Family leave application forms do not require the nature of sericus health conditions to
be identified. The forms typically request only the name ¢f the health care provider, if known,
at the time of application and the probable duration of the serious health condition. Most
leave forms submitted to the Bureau give no hint of the nature of the eligible iliness or injury.
Those applications for family care leave that voluntarily identify illnesses -- and which are
decipherable -- are listed in Appendix J. (See chapter 5 for a detailed discussion of the
problems surrounding the definition of "sericus heaith condition.”)

II.  Problematic Aspects of the Hawaii Family Leave Law

[NOTE: With the election of President Clinton, there is a strong probability that
the generally more liberal national Family and Medical Leave Bill, which has Clinton's
support, will become law, perhaps in the 103rd Congress. The federal law, if passed, would
preempt most of Hawaifs Family Leave Law provisions by virtue of exceeding the
currently established minimum standards.

However, some current Hawait standards are more liberal. For example, Hawaii
requires only six consecutive months of employment for employee eligibility whereas the
federal bill requires slightly more than hal f-time work for 12 months, The federal bill
limits family care leave for children under age 18 or age 18 and over if incapable of self-
care due to a mental or physical disability. Hawaii has no such restrictions. The federal bill
prohibits taking intermittent birth or adoption leave unless both employer and employee
agree otherwise. Hawaii's law allows all types of leave to be taken intermittently. The
federal bill requires medical certification (and subsequent recertifications) for a serious
health condition. Hawaii's law does not2® The federal bill also allows an employer to
require the employee to obtain a second opinion of a health care provider designated by the
employer, at the employer's expense, regarding such certification. Hawaif's law does not.
Hawail's law does not deny eligibility and benefits to certain highly paid employees while
the federal bill does.]

Notwithstanding the possible enactment of a federal Family and Medical Leave Law,

several aspects of Hawaii's Family Leave Law, in its current form, pose actua! or potential
problems. These are examined below.
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Health Care Providers and Treatment

To the extent that confusion exists over what type of treatment by what heaith care
provider satisfies the requirement for "treatment or supervision by a health care provider,”
application of the law may be inefficient and uneven and, thus, inequitable.

Section 288-1, Hawaii Revised Statutes (HRS), defines "health care provider” as
*. . .a physician as defined under section 386-1" under the Workers' Compensation Law.
Section 386-1, HRS, defines "health care provider” to include any person qualified by the
Director of Labor and Industrial Relations to render health care and is licensed to practice
medicine, dentistry, chiropractic, osteopathy, naturopathy, optometry, podiatry, and
psychoiogy. Although section 386-1 does not define "health care," it does define "medical
care,”" to mean every type of care, treatment, surgery, and hospitalization, as the nature of the
work injury requires, and includes such care rendered or furnished by a licensed or certified
physician, dispensing optician, physical therapist, nurse, or masseur.

Although it may fail the definition of "sericus health condition,” treatment by a
podiatrist for an ingrown toenail could possibly satisfy an empioyer regarding treatment or
supervision by a health care provider. The same could possibly hold for an optometrist
conducting an eye examination or a dentist filling a cavity. The point I8 that it is unclear
whether or not this was the Legisiature's original intent or whether a more restrictive intent
was meant (see chapter 5).

The Purpase of Family Birth and Adoption Leave and Requiring Leave
to be Taken Immediately After the Event

In Hawaii's law, the intent to protect jobs is clear. However, the underlying reasons
having do to with nurturing and bonding with the newborn or adopted child have not been
made explicit. To the extent that nonrecognition of these unspecified purposes have given
rise to uncertainty and confusion, the application of the law may have been uneven and, thus,
inequitable.

For example, some employers may be contravening part of the true intent and spirit,
but not the letter of, the law by requiring family birth and adoption leaves t¢ be taken
immediately afier the event (see section |, above). Section 398-3, HRS, entities employees to
tamily leave ". . . upon the birth of a child of the employee or the adoption of a child .. ." The
law does not require the leave to be taken beginning at a certain time, only that leave be
taken within the calendar year. Some employers may be restricting parents who wish to
postpone birth or adoption leave to taking leave immediately after the event while other
empioyers may not be.
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This is not to say that such leave cannot be taken intermittently. Both the law and the
DPS guidelines (section 398-3(b), HRS, and Part lll, paragraph E, as amended on June 18,
1992, respectively) specifically provide for intermittent leave. The guestion is whether or not
an employee shouid be required to begin leave, intermittent or not, immediately after the

event.

In the body of literature on family leave, the purposes of granting family birth leave are
clear. One of these is to allow both parents to care for, nurture, and bond with the natural
born or adopted child. Family birth leave is also meant to provide support, at a critical time,
to the family intc which the child has been born or adopted. With regard to birth leave, the
federal Family and Medical Leave bill explains:

It is important for the development of children and the family
urift that fathers and mothers be able to participate in early
childrearing . . . . It is the purpose of this fct . . . to
balance the demands of the workplace with the needs of families,
to promcte the stability and economic security of families, and te
promote national interests in preserving family integrity.

Why do some employers feel family birth leave should be taken immediately after
birth? A iook at past practice may heip. Before Hawali's leave faw, most biological mothers
began iaking maternity leave (paid sick or vacaticn leave or leave without pay) before birth
and continue it immediately after birth. The medically recommended minimum period for
physical recuperation after normal pregnancy and childbirth is six weeks, increasing to eight
weeks for women who deliver by Caesarean section.?! (Twenty-four weeks has been
recommended as the minimum for parent-child bonding.)?? Some mothers became
physicaily incapacitated for a longer period as a result of abnormal pregnancy or
complications of childbirth. Most mothers remained at home beginning immediately after
childbirth both to physically recover and to care for the newborn.

Unfortunately, the two concepts of disability or recovery from childbirth, and nurturing
the infant have at times been viewed as one if only because they occur at the same time. It
is, therefore, understandabie that employers may be reluctant to grant leave if one of these
two concepts no longer seem to apply.

For example, an employer may not wish to grant family birth leave to a mother who
has returned to work but wants to care for an infant some time after birth. However, family
birth leave is not meant to be interchangeable with either disabiiity or maternity leave. No
longer qualifying for disability or maternity ieave, according 1o sither written or informal rules,
should be no reason {o deny or restrict the timing of taking family birth teave.

Furthermore, family birth leave is also meant for fathers. Why, then, should a
biclcgical father - whose ability to remain at work is never at issue - be required to take
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family leave only immediately after birth? Similariy, adoptive parents are neithar physically
incapacitated nor need to recover due to the adoption. Why should nurturing be limited to the
four weeks immediately after the date of adoption?

No one believes that caring for, nurturing, and bonding with natural born or adopted
children stops four weeks after the birth or adoption or when the employee can return to work.
The iaw can be clarified by specifying that birth or adoption leave need not bs taken
immediately afier the event (but see following section).

Non-Cumulative Leaves Within a Calendar Year

An unfair situation exists for employees who, by force of circumstance, cannot use up
all their entitled leave after having begun taking it because there are an insufficient number of
working days feft in the calendar year. In other words, not all employees may be entitled to a
full four weeks of family leave in each calendar year.

Section 398-3(a), HRS, entitles eligible employees ". . . a total of four weeks of family
leave during any calendar year upon the birth of a child of the employee or the adoption of a
child, or to care for the employee’s child, spousse, or parent with a serious health condition.”
Section 398-3(c) requires that "Leave shall not be cumulative.” That is, if the four weeks of
leave not are not used, they are lost and cannot be accumulated for use in subsequent years.
For example, one cannot "save" four weeks of family birth leave and carry them forward to a
subsequent year in order to take off more than four weeks in that year.

However, what if a child is born or adopted, or a seriously il or injured family member
requires care with less than four weeks left in the calendar year? Consider the extreme case
of an employee who has nct taken any family leave since January 1, but who must begin
caring for a parent on December 31. This employse can take only one day of family feave
before the calendar year expires. Nineteen leave days are lost.

If care must be continued into the second calendar year, the employee would have
available a new 20-day entitlement. However, because of purely coincidental timing, this
employee would have been limited to a total of 21 and not 40 days over two calendar years. A
luckier, or more astute, employee who took leave early encugh in the first calendar year to
consume all 20 days would have another full 20-day complement in the second year.

The non-cumulative leave provision can be modified to rectify this ineguity for
empioyees who begin a leave at a point in a calendar year when there is insufficient leave
time remaining to accommodate the entire leave. The unusable portion should be carried
over to the subsequent year, leaving the second year's 20-day entitiement intact. However,
carry-over of unused leave should be allowed only if the length of the unused portion exceeds
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the amount of leave time remaining in a calendar year and the unused leave, intermitient or
not, had actually begun with insufficient leave time remaining.

Inconsistent Definitions of Employee and Employer

Section 398-1, HRS, defines "employee" as ". .. a person who performs services for
hire for not fewer than six consecutive months. . . ." The same section defines "empioyer” as
one ". .. who employs one hundred or more empioyees for each working day during each of

twenty or more calendar weeks in the current or preceding calendar year.” (Emphasis added)

The issue of employee eligibility could be a contentious issue between employers and
employees. First, it is not clear whether temporary employees who accumulate six
consecutive months of work over a calendar year are eligible. Second, it is not clear whether
part-time employees are eligible. lf so, was it the Legislature’s intent for part-time employees
to earn eligibility after putting in relatively less time in six months than fulltime employees?
For example, would a part-time employee become eligible after having worked 2.5 days per
week for six consecutive months? To deiay employee eligibility, an empioyer could argue that
eligibility begins only after work amounting to six full months has been done. On the other
hand, to hasten employee eligibility, an employee could argue that part-time work for six
months is sufficient.

Appeal to the twenty or more calendar weeks in the definition of "employer” to resolve
the issue of employee eligibility is irrelevant. The twenty weeks gualifies an employer for
coverage. They do not serve as a standard for employee eligibility.

However, the issue of part-timers working twenty weeks also makes employer
coverage problematic. If part-time employees can become eligible with at least .5 full-time
equivalency (FTE) as in the DPS's guidelines,23 then all those with less than .5 FTE would
not qualify as "employees.” Applied to the private sector where it makes more sense, an
employer could have 110 employees of which 20 are less than half-time. That employer could
argue the company is not covered because only 90 workers who work at least half-time would
qualify as "empioyees.” As a result, the company would fall below the 100-employee
threshold and escape coverage under the law. Employers with a marginal number of
employeas would not find it difficult to persuade enough to work a few hours less to be
disqualified from eligibility and thus exempt the company from coverage. What if an employer
employs 200 workers of which 190 work only part-time at less than .5 FTE?

If part-time employees can be eligible, it would not make sense to exclude them in
calculating employer coverage. However, employers with all or a large number of at least .5
FTE part-time employees would be covered as long they worked for the six months. This may
result in a greater number of covered employers and eligible employees than if only full-time
work is considered.
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The DPS interim guidelines of February 19, 1992 go beyond the statutory definition of
employee by including those ". . . with at least 509 full-time equivalency (FTE) . ..."24 On
the other hand, the DPS guidelines exclude emergency hires whose appointments are
terminated every thirty days or less (see Appendix G). However, many public sector
emergency hires have been working continuously for the same employer for lengthy periods,
some for years, albeit with technical breaks in service every thirty days.

ft does not appear that the DPS has the authority to include part-time workers or ta
exclude emergency hires in the public sector. The Legislature needs to further clarify which
employers should be covered and which employees should be eligible by clarifying separately
the definitions of employer and employee.

Control Over Substitution of Accrued Paid Leaves

To the extent that it is unclear who can substitute accrued paid leave for unpaid family
leave when employee and employer disagree, efficiency and equity suffer. Section 398-4,
HRS, allows substituting accrued paid leaves for any part of the four-week family leave period
by either the "employee or employer.” What if cne wants to substitute but the other does
not? Some employers may always defer to employees who wish to substitute. Other
employers may insist on deciding whether leaves can be substituted. To the extent that this
accurs, application of the law may be uneven and, thus, inequitable. To the extent that doubt
exists over who has control over substitution, implementation would become less efficient.

in some jurisdictions, employees are explicitly given the right to substitute. Vermont
allows only the employee to substitute accrued sick or vacation leave provided that the
substitution of vacation leave does not extend the family leave.25 In Wisconsin, "An
employee may substitute, for portions of family leave, paid or unpaid leave of any other type
provided by the employer."?6  in the District of Columbia, the employee is aliowed to
substitute accrued paid leave for unpaid family leave.27 This protects employees who need
to take lengthy leave from being forced to go unpaid.

Although employees prefer getting paid, leava-takers who have not accrued sufficient
paid leave but are forced by their employers to substitute suffer because their leaves would
be cut short. Section 398-4, HRS, allows substitution. However, the law can be clarified by
specifically ensuring employees’ right to substitute and by prohibiting employers from forcing
that substitution.

The law could also be clarified and remain facially neutral by allowing employers {o

force substitution. However, this would not eliminate problems concerning consistency
because, in reality, some employers would force substitution while others would not.
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Continued Payment of Employer Insurance Premiums

To the extent that employers continue 1o pay their share of health insurance premiums
of leave-takers who take advaniage by quitting after taking ieave, the law may be abused.

The effect of section 398-7{c), HRS, is to prevent health coverage and premiums
(among other things) from being affected by the Family Leave Law during the period of leave.
Normally, if the leave-taker substitutes paid vacation or sick leave, the employer’s share of
the health insurance premium continues to be paid.  The ieave-taker's share usually
continues to be paid by way of a payroli deduction. Howaever, if family leave is unpaid, it is up
to the leave-taker to elect whether or not to continue coverage and to continue paying the
employer's share.

In the case of unpaid family leave, the effect of potential abuse by a leave-taker who
intends to quit after taking leave is minimized. To keep health coverage in effect, the leave-
taker must pay part of the premium during leave. The only part that is "lost” is the
employer’'s share paid during leave. The intent of the law is circumvented when a ieave-taker
benefits from a iaw that guarantees a job to which the leave-taker has no intention of
returning.

The Legislature may wish to consider whether or not to require the leave-taker to pay
in advance the employer's share of the premium for the duration of the leave, reimbursabie
upon return to work, Alternatively, a lsave-taker may be required to deposit the amount of the
premium into an escrow account. One may argue that these requirements are too onerous for
leave-takers. However, just how onerous a reguirement neeads to be in order o prevent abuse
is a matter of policy to be decided by the Legisiature.

No Requirement for Employers to Notify Employees of Leave Rights

Hawaii's statute does not reqguire employees to be notified nor does it reguire
empioyers to notify their employses. To the extent that not all employees are aware of the
taw, there is inefficiency, or slack, in the system and leave benefits will be distributed
unevenly and, thus, inequitably. Employeses cannot take family leave if they do not know it is
available. The data show that not all public employees are aware -- even now -- of Hawaii's
Family Leave Law. At least ten percent of public agencies estimated that up to haif their
employees were not aware of the Family Leave Law as of June 30, 1992.

The more empioyees are aware of family leave benefits, the more effective the law will
be. Vermont, Wisconsin, Rhode Island, Oregon, New Jersey, and Georgia require employers
to notify their employees of the leave law and related complaint and appeals procedures.
Oregoen requires the enforcing agency to post notices. Vermont, Wisconsin, and Rhode island
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require that notices to be posted must be on forms approved by the enforcing agency.?8
Several states also provide a maximum $100 civil fine for viciation of the posting requirement.

The party best suited to notify an emplioyee is the employer. After all, taking leave is
an event that occurs within each company's particular employment situation between
employee and employer which may involve other types of leave. Each employer should know
best how the law’s requirements mesh with the company's own personnel and teave policies.

More public sector employees are becoming aware of the leave law as time passes.
However, it would be both prudent and farsighted to require private empioyers to notify their
employees in advance of 1994 when the law becomes effective for the private sector.

Inadequate Prior Notice to Employers

First, to the extant that it is neither reasonable nor practicable to provide prior notice
for most instances of leave for serious health conditions, a requirement to do so may detract
from efficient implementation of the faw. Howaever, it is unlikely that inequity occurred due to
employers denying ieaves because of inadequate notice by employees.

Section 398-5, HRS, requires the leave-taker to give the employer ". . . prior notice of
the expected birth or adoption or serious health condition in a manner that is reasonabie and
practicable.” However, serious health conditions are often unexpected, making it impractical
to give prior notice. In the Legislature's own words:

It is expected that such acute health conditions will have come on
suddenly and be of short duration.?9

Confusion Over Implementing Authority

To the extent that confusion exists over the validity of interim DPS guidelines in view
of the continued absence of administrative rules, application of the law may be inefficient and
uneven and, thus, inequitable. To dispel confusion over implementation and to strengthen
enforcement, the law can be modified to specifically require the DLIR to adopt administrative
rules pursuant to chapter 91, HRS.

Because the law affected public employees first, the DPS, understandably, becams
invelved by issuing interim guidelines dated February 19, 1892 and amended on June 18,
1992 (see Appendix G). The respective county personnel or civil service departments
adopted the DPS guidelines, some with very slight modifications. In turn, the county councils
(at least those of Honolulu and Maui which responded to the survey) adopted their respective
executive department guidelines.
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The law granis the DLIR certain specific powers. However, given the absence of
administrative rules and the issuance of guidelines for public employees by the DPS, scme
public empioyers have been unsure about who the responsible authority is. Confusion couid
have been minimized if administrative rules had been adopted at an early date.

Inadequate Complaint and Resolution Procedure

To the extent that individuals may not have the same recourse as persons belonging
to a class, application of the iaw may be inequitable. To the extent that it is not clear what
redress or recourse is available, if any, 1o either individuals or a class of perscns, application
of the law may be inefficient. To the extent that the complaint and resolution procedures are
undefined, implementation of the law may be inefficient.

Section 388-9, HRS, grants the Director of Labor and Industrial Relations jurisdiction
over certain prohibited acts. For example, the law allows the Attorney General or the Director
to file a compiaint on behalf of a class. Such a complaint can be investigated, conciliated,
heard, and litigated on a ciass action basis. However, it appears the only recourse for an
aggrieved individual is to file a "verified complaint” with the Director. The law does not
appear to provide the same protections for individuals as it does when complaints are heard
on a class action basis.

The law empowers the DLIR to iitigate through the courts. However, it is also
empowered to hear complaints, investigate, and concitiate. Nonetheless, it is unclear what
the extent of its investigatory and conciliatory powers are in resolving compiaints. It is further
unclear what redress or compensatory actions, if any, the Department can take. If there are
nane, it is not clear whether the DLIR has any meaningful power to resolve complaints. Aside
from redress and compensation (¢ handle compilaints, the law does not provide penalties,
fines, or administrative sanctions for the commission of prohibited acts.

Finally, aside from substantive powers, it is not clear exactly what constitutes the
various steps in the complaint and resolution processes. These can be provided for either by
detailed amendmaent of the law itself or through adminisirative rules.

Assisting Private Employers to Train and Place Temporaries

As part of the DLIR's responsibilities, the Director is required by section 398-3(c) to
", .. assist employers in the fraining and placement of temporary heip to perform the work of
those employees on family leave." Requiring the DLIR 10 assist private sector employers 10
train and place temporaries for leave-takers is a policy decision. Whatever the policy
justification, this task may prove fiscally overwhelming given the State's restricted current and
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foreseeable financial resources and the range of job positions and skills for which temporaries
may have to be trained.

The DLIR may be able to handle requests from public employers. Experience in other
states has shown that hiring temporary replacements is a seldom-chosen option.
MNonetheless, because the DLIR is mandated to aid private as well as public employers for
free, more private employers may be encouraged to choose the more costiy option of hiring
temporary replacements.

in addition, because only employers of 100 or mare empioyees are affected, it appears
that the law may operate inequitably by not assisting smaller employers who neveriheless
incur the same costs of leave-taking.

III. Respective Responsibilities of the Director of Labor and Industrial
Relations and the Director of Taxation

Section 3 of Act 328, Session Laws of Hawaii 1891, requires this study to inciude the
". .. respective responsibilities that would result from this Act for the director of labor and
industrial relations and the director of taxation. . . ."

Act 328 places no requirements on the Director of Taxation. However, the Director of
Taxation's views were sought (Appendix N) regarding the concept of a tax credit for
employers and the Director's potential responsibiiities were such a tax credit to become taw in
the future. The Director's response is attached as Appendix O. The Director's views are
summarized as follows:

(1 The Department is opposed 1o the enactment of an income tax credit for
employers providing family leave.

(2) The Department does not perceive any relationship between family leave and
income taxes, however meritorious the provision of family leave as an
employment benefit may be.

3 The enactment of an income tax credit for employers already required by
statute to provide family ieave does not represent sound tax policy. Using the
tax system to reward employers for pertorming a legally mandated duty is not
well thought out.

{4) A tax credit wouid result in a double tax benefit for employers because the

costs of family leave (salaries and benefits) are already allowable as a business
deduction which reduces their federal and state income taxes. If family leave is
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unpaid, the employer incurs no cost for which the empioyer cannot justify a tax
credit.

{5) An employers’ tax credit would also increase the administrative and compliance
burden of the Department, requiring modification of the the computerized net
income tax system, additional auditing of tax returns for tax credit claimants,
and further complicating state tax forms.

(8) The proposed tax credit would also decrease revenues to the general fund at a
time of an apparent overall downturn in the economy.

The role and responsibilities of the Director of Labor and Industrial Relations are
defined in section 398-9, HRS:

$398-9 Enforcement and administration. <(a) The director
shall have jurisdiction over those prohibited acts made unlawful
by this chapter. Any individual claiming to be aggrieved may file
with the director a verified complaint in writing that shall state
the name and address of the employer alleged to have committed the
unlawful aect complained of, set forth the particulars thereof, and
contain other information as may be required by the director. The
attorney general, or the director upon the director’s initiative,
may, in like manner, make and file a complaint.

(b) A complaint may be filed on behalf of a eclass by the
attorney general or the director, and a complaint so filed may be
investigated, conciliated, heard, and litigated on a ¢lass action
basis.

(¢} The director shall assist employers in the training and
placement of tempcrary help to perform the work of those employees
on family leave.

(d) The director may alsoc hire, subject to chapters 76 and
77, assistants and cleriecal, stenographic, and other help as may
be necessary fo administer and enforce this chapter.

The Director of Labor and Industrial Relaticns was asked to comment on the Director’s
statutory responsibilities (see Appendix L}).

Furthermcre, the Bureau requested the Depariment’s position regarding final authority
for impiementing the law and the Department's plan and timetable for improving statewide

implementation for both the public and private sectors. The Director's response is attached
as Appendix M.

The Director’s response is summarized as follows:
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The Director has overall jurisdiction over enforcement and administration of the
Family Leave Law and has designated the Department's Enforcement Division
as the lead divigion for enforcement and administration.

The Department has developed forms and internal procedures to handle the
complaint filing process and plans to adopt corresponding administrative rules.

The Department foresees problems in assisting private employers to train and
piace temporaries for leave-takers and fears that without additional funding,
these services will be limited.

The Department believes that more specific language is needed o address
remedies, penalties, and procedures regarding complaint filing, investigation,
hearing, and litigation. The Department also wishes to protect employers by
according them the right to the appeal and hearing process and suggests
imposing a time fimit for filing complaints. The Department is in the process of
preparing proposed legislation for the 1993 session to address these issues.

The Department emphasizes that the Director has the final authority and
responsibility for interpreting the law and establishing appropriate
administrative rules. The Department plans 1o submit proposed fegislation to
amend the law to grant the director the authority to adopt such rules.

The Department acknowiedges that public sector empioyers face a common
difficuity in developing or revising policies to comply with the law. The
Department has made iis services available to employers and employees when
conflicts have arisen between interpretation of the law and employers’ policies.
The Department intends to work closely with all employers to identify and
resolve common issues and t¢ ensure consistent interpretation of the law.

In addition to rulemaking, the Department intends toc embark on a statewide
education program to ensure awareness of and compliance with the law but
cautions that progress depends greatly upon future budget and legislative
considerations.

ENDNOTES
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Telephone interview with DP3 staf, August 5, 1992

Telephone interview with Ed Jim, Personnel Specialist, Office of Personnel Services, Department of
Education, October 13, 1892

The Department of Parks and Recreation returned a guestionnaire but did not include data for hours of leave
taken, when leaves were taken, the sex of the employee, and the types of leaves taken by sex of employee.
Theretfore, the response was treated as a "no response” when no further data were forthcoming.

Some applications that were dated after June 30, 1992 were included in the report if most or ail of the leave
was actually taken before June 30, 1992. Some agency responses contained discrepancies between the
reported number of leaves in Question 1 of the questionnaire and the actual number of leave forms submitted.
Other discrepancies arose as a consequence of disqualiified applications. In these situations, the actual forms
received, less the disqualified applications, were used. With regard to applications that were denied, not all
departments reported the sex of those applicants. This accounts for the slight discrepancies between the
total number of leave requests received, the total number of isaves by type, and the sum of male and female
leave requesters.

Connecticut studies: 19839-1990, p. 1, 1990-1991, p. 2. Connecticut’'s family and medical leave law also
allows for medical leave for the employee’s own illness. In both 1989-1980 and 1990-1991, this type of leave
accounted for 46 percent of all leaves.

Again, calculated without data from the DOE, and accounting for about two-thirds of all reported leaves.

The Department of the Attorney General granted 46 leaves for 135 days and reported that work was left
undone.

Honolulu's Department of Housing and Community Development reperted the scle instance of deterioration in
employee morale. The DHCD also commented that many questions were received from staff regarding a
wider application of family care leave and the definition of serious health condition. It also fielded questions
regarding deadlines for taking family birth leave and accumulation of years of service during family leave. itis
possible that confusion over rules and the application of the law could have contributed to the employer's
estimate of worsening employee morale.

Despite the lack of notice, the DOE still accounted for a third of all family leaves taken in the public sector for
the period under study.

Several employers reported not giving notice until the period from February through April, 1992, claiming that
leave guidelines from their respective personnel offices had either not been issued or not received until then.

Of the 30, 4 did not identify their office of origin, 2 were from the School of Architecture, and 6 were from the
Office of Planning and Policy (Institutional Hesearch, Management Systems, Information Technology, and
Planning and Policy).

One hospital declined to answer "yes” o this question because it questioned whether it had notified "ali” of
its employees. It was decided 10 give the benelit of the doubt and register the response as a "yes.”

Five estimated 75 percent and above. three estimated 51 to 75 percent, 2 estimated 26 1o 50 percent, and 2
estimated 25 percent and below.
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Three divisions estimated 25 percent and below, 2 estimated 26 to 50 percent, and 2 estimated 75 percent
and above.

in contrast, the federal biil does not require certification for birth or adoption while Hawaii's law does.

James T. Bond, Ellgn Galinsky, Michele Lord, Graham L. Staines, and Karen R. Brown, Beyond the Parental
L.eave Debate: The Impact of Laws in Four States (New York: Families and Work Ingtitute, 1991), p. 30.

Recommendation by Dr. Edward Zigier of the Bush Center for Child Development and Social Policy, Yale
University, in Sementilli-Dann et al. {unpaginated).

State of Hawaii Family Leave Guidelines For Employees of the Executive Branch, February 19, 1992, section
[H.B.1.

The federal Family and Medical Leave Bill requires an employee to have worked at least 1,250 howrs in the
preceding 12 months to be eligible, This works out to about 24 hours per week for each of 52 weeks, or about
60 percent of a tull 40-hour working week.

Vi Stat. Ann., tit. 21, sec. 472(b).

Wis. Stat. Ann., sec. 103.10(5)(b).

D.C. Code Ann.. sec. 36-1302(e)(2).

See Vi Stat. Ann., tit. 21, sec. 472(d); Wis, Stat. Ann., sec. 103.10(14)(a); R.i. Gen. Laws. sec. 28-48-10; Or.
Rev. Stat., sec. 659.560-570; N.J. Stat. Ann,, sec. 34:11B-6; Ga. Code Ann., sec. 83-2506.

Conference Commitiee Report No. 123 relating to S.8. No. 818, S.D. 1, HD. 2, C.D. 1, dated April 23, 1991,
p. 3
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Chapter 7
RECOMMENDATIONS

Recommendations for Amending Hawaii's Family Leave Law
Relating to Serious Health Conditions

First, the Legislature should decide whether it intended family leave to be used for
acute health conditions such as influenza, measles, ear infections and childhcod diseases. f
so, the current definition of "sericus health condition” accomplishes this. At the least, it
seems that family leave is justifiable to care for sick children who are unable to attend child
care or school and thus require home care. Therefore, if the Legislature decides to limit
family leave for acute health conditions in adults but continue to allow it in the case of acutely
sick children requiring home care, it could still accomplish this using several options:

') The Legisiature could amend the definition of "serious health condition” by
deleting the word "acute” and by including specifically the "iliness of a child of
an employee requiring home care,” similar to Oregon's family leave law; or

(2) The Legisiature could delete the word "acute” from the definition of serious
health condition and adopt guidelines for family leave for the care of sick
children similar to those governing Washington's family care law. Thease could
include:

(a) Any medical condition requiring medication that the child cannot self-
administer;

(b) Any medical or mental health condition that would endanger the child's
safety or recovery without the presence of a parent or guardian; or

(c) Any condition warranting preventive health care such as physical,
dental, optical, or immunization services that a parent must be present
to authorize and that use of the employee’s sick leave would be
appropriate for if the preventive care were for the employee.

Second, the Legislature should seriously consider whether it intended to exclude
chronic medical conditions, such as cancer, leukemia, heart disease, structural abnormalities,
Alzheimer's, etc., from coverage under the family leave faw. If the Legisiature intends to
cover such conditions, the definition of "serious health condition” needs to be amended.
Health care providers suggested a number of phrases to accomplish this, including:

(M "Chronic conditions requiring constant or intermittent care”;
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(2) "Chronic conditions”,

{3 "Acute exacerbation of chronic conditions”; and

(4) "Acute episodes or early phases of chronic diseases or degenerative
disorders.”

If the Legislature is concerned that a reference to "chronic health conditions is too broad, it
could choose either the third or fourth suggested phrase, or a variation thergon, as a limiting
measure. The Bureau prefers the fourth phrase because it best describes the period when
family leave might be necessary to care for a family member with a chronic medical condition.

Third, the Legislature should clarify whether it intends to cover mental as well as
physical conditions. If 50, the definition of "serious health condition” should be amended to
specifically include "mental” conditions.

Fourth, the Legislature should leave the determination of when a serious health
condition exists up to the patient’s health care provider. To assist the health care provider in
determining whether a condition is serious for purposes of triggering family leave, the
Lagislature should consider adopting a guideline for the health care provider, such as:

(M Refusal for family leave in the particular instance will result in serious
consequences for the patient or the patient's family; or

(2) The patient’s health condition is such that it warrants the participation of a
family member 1o provide care during the period of treatment or supervision.

Fifth, to allow an employer to verify the existence of a serious heaith condition, the
l.egisiature should amend the law to authorize an employer to require that an empioyse
requesting family leave submit certification by the treating health care provider. Because of
concerns for confidentiality of patient information, the certification should be limited to only
the minimal amount of information nacessary to justify family leave. For example, the
certification could be limited to the following:

(1) The date the health condition commenced;

(2) An estimate of its probabie duration;

(3} An estimate of the amount of leave time the health care provider believes the
employee needs off to care for the family member; and

4 A statement that either:
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{(a) Refusal of leave will result in serious conssguences to the patient or o
the family; or

(D) The patient's condition warrants the participation of the employee to
provide care during a period of patient’s treatment or supervision.

Re-definitiont of Health Care Provider and Treatment or Supervision Given

Depending on whether the Legislature amends the law to redefine "serious health
condition,” (see above) the definition of "health care provider” and the scope of treatment or
supervision given by these providers may also have to be redefined. Depending on whether
these terms are redefined to be more generous or restrictive for the employee, the law may
also need to be amended to include or exciude certain types of treatment or supervision.

Not Requiring Immediate Family Birth or Adoption Leave

The law shouid be amended to specify that birth or adoption leave need not be taken
immediately after the event. (Some states set arbitrary deadlines. For example, North
Dakota grants birth and adoption Jeave as long as they are taken with 16 weeks of the svent;
in Georgia, it is six months)'  An example of how Hawaii's faw could be amended is
presented in the subsequent section which incorporates an amendment regarding the
cumulative nature of family leave under certain circumstances.

Exception to Non-Cumulative Leaves Within a Calendar Year

The law should be amended to allow the carry-over of leave into the subsequent year
under certain circumstances. The unusable portion should be carried over to the subsequent
year, leaving the second year's 20-day entitiement intact. However, carry-over of unused
leave should be allowed only if the length of the unused partion exceeds the amount of leave
time remaining in a calendar year and the unused leave had actually begun with insufficient
leave time remaining. The sample amendment below also incorporates an amendment to
subsection (b) prohibiting employers from reguiring birth and adoption leave to begin
immediately after the event:

§398-3 Family leave requirement. (a) An employee shall be
entitled to take a fotal of four weeks of family leave during any
calendar year [upon] for the birth or adoption of a child of the
employee [or the adoption of a childl, or to care for the
employee’s child, spouse, or parent with a serious health
condition.

(b) Buring each calendar year, the leave may be taken
intermittently[.]; provided that leave taken for the birth or
adoption of a child shall not be reguired to commence immediately
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after the birth or adoption and that the leave shall be taken in
accordance with subsection {c}.

{c) Leave shall not be cumulativel{.]; except that if a
portion of an employee's leave entitlement cannot be used within
the calendar year due to an insufficient amount of leave time
remaining in the calendar year when the leave commences, the
unused portion may be carried over to the subsequent year without
deducting from the subsegquent calendar year's full leave
entitlement. The unused remaining portion of leave may be carried
over only if the length of the unused portion actually exceeds the
amount of available leave time remaining in the first calendar
vear and the leave had actually commenced with insufficient leave
time remaining. Leave once carried over shall thereafter not be
cumulative under any circumstances. An employee may not carry
over leave twice in three consecutive years.

(d) If unpaid leave under this chapter conflicts with the
unreduced compensation requirement for exempt employees under the
federal Fair Labor Standards Act, an employer may regquire the
employee to make up the leave within the same pay period.

(e) Nothing in this chapter shall entitle an employee to
more than a total of four weeks of leave In any twelve-month

period[.] except as provided in subsection {c).

Re-defining Employee and Employer

The iegisiature should clarify the parameters for employee eligibility and employer
coverage. These are:

(1)

(4)

Should part-time employees be eligible? If so, they should be explicitly
included and "part-time"” work shouid be defined for both the public and private
sectorg?

Can the six months required for employee eligibility be satisfied by part-time
work or must the work be full-time?

If part-time work can be used to satisfy employee eligibility, should part-timers
also work six calendar months or should they be required to work the
equivalent of six months of full-time work, that is, twelve months of part-time
WOrk'?

Can the twenty weeks required for employer coverage be satisfied by part-time
work or must the work be fuil-time?

if parttime work can be used to satisfy employer coverage, should the

condition of having hired employees for twenty or more calendar weeks in a
calendar year apply 1o part-time as well as full-tims employees? {f so, should
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part-timers be reguired 10 have worked the eguivalent of tweniy weeks of fuli-
time work, that is, forty weeks of part-time work?

Employee Control Over Substitution of Accrued Paid Leaves

The law should be amended to specifically pronibit employers from requiring accrued
paid leave to be substituted for unpaid family leave. Al the same time, the law should be
ctarified to allow the employee to unilaterally decide to substitute accrued paid leave for
unpaid family leave, for example:

[[18398-4[1] Unpaid leave permitted; relationship to paid
leave. Pursuant fo section 398-3, an employee shall be entitled
to four weeks of family leave. The family leave shall consist of
unpaid or paid leave or a combination of paid and unpaid leave.
if an employer provides paid family leave for fewer than four
weeks, the additional period of leave added to attain the four-~
week total may be unpald. Further, an employee [or employer] may
elect to substitute any of the employee's accrued paid leaves such
as sick, vaecation, personal, or family leave for any part of the
four-week pericd, However, an employer shall not require an
employee to substitute any of the employee's accrued paid leaves
for any porticn of family leave,

Requiring Leave-Takers to Pay Employer's Share of Health Insurance Premiums
in Advance -- Reimbursable Upon Return to Work

The Legislature may wish to consider allowing the employer to require a leave-taker to
pay the employer in advance the employer's sharg of health insurance premium to maintain
coverage for the duration of the leave. The empioyer's share of the premium would be
returnad to the empioyee within a certain time after the employee’s return to work.

If leave taken is paid, the employee need only pay the employer’s share in advance
because the employee’'s share is normally paid through a payroli deduction. For unpaid
leave, if the employee wishes to continue coverage, the employee must pay the employse’s
own share first. i the employee does not wish 1o continue coverage, or does not pay the
employee’'s own share, then coverage discontinues and the employee need not pay the
ampioyer's share.

if the employee does not abuse the law Dy quitting, both employer and employes
continue to pay their fair shares of the cost of health insurance. If the employee quits after
taking advantage of health coverage during leave, the employee may be made 10 assume the
employer's cost for health insurance. For example:

§398- Advance payment of health insurance premiums by
employee; reimbursed upon return to work, {a) Prior to the
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commencement of family leave, the employer may require the
employee to pay te the employer a sum egual to the employer's
share of the premium regquired to maintain the employee's health
insurance benefits in force during the period of family leave.

{b) The empiover shall use any payvment made by the employee
to maintain the employee's health insurance benefits in force
during the periocd of family leave,

() Within ten days following the employee's refurn to
employment, the employer shall return the amount of the pavment to
the employee.

An alternative would exempt employers entirely from paying the cost of any health
insurance or heaith costs during the pericd of leave .2

Requiring Employers to Notify Employees of Family Leave Rights

The law should be amended to require all covered empioyers 10 notify their employees
of their family leave rights. Al covered empicyers should be required to give written notice to
their employees. Although most public employers have aiready given naotice, they should not
he axempt from this requirement.

§398- Notice to employees; civil penalty. {a) The
employer shall post in one or more conspicucus places where
notices to employees are customarily posted, 2 notice in a form
approved by the director setting forth the employee's rights under
this chapter.

{b) Any emplover who violates this section shall be subject
to a civil peralty of not more than $100 for each offense. Each
day during which the violation persists shall be considered a
separate offense,

Inadequate Prior Notice to Employers No Cause for Denial of Leave

The iaw should specify that, althcugh intending leave-takers are required {0 give notice
to their employers that is reasonable and practicable, leave cannot be denied if notice is
deemed inadequate, for example:

[[18398-5[]! Notice. In any case in which the necessity for
family leave 1is foreseeable, the employee shall provide the
employer with prior notice of the expected birth or adoption or
serious health condition in a manner that is reasonable and
practicable{.}; vprovided that notice that is deemed by the
employer to be unreasonable or inadequate shall not be grounds for

denial of leave.
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Clarifying Implementing Authority by Requiring the DLIR to Adopt
Administrative Rules

To dispel confusion over which agency is the uitimate implementing authority, the law
should be amended to specifically allow the DLIR to adopt administrative rules pursuant to
chapter 91, Hawaii Revised Statutes (the Hawaii Administrative Procedure Act).

§398- Rules. The director may adopt rules pursuant to
chapter 91 to carry out the purpcses of this chapter,

Strengthening Complaint and Resolution Procedures

The law should be amended to ciarify the protections afforded to all parties involved
either by amending the statute or through the adoption of administrative rules.

The DLIR has informed the Bureau that it is already in the process of preparing
proposed legisiation to address the Department's concerns regarding remedies, penalties,
and adequate complaint filing, investigation, hearing, and litigation procedures. It has already
developed forms and internal procedures on the complaint filing process. The Department
has experience in complaint filing, conduct of hearings and appeals, investigation, including
the issuing of subpoenas, and resolution of complaints through conciliation, mediation,
persuasion, administrative order, or litigation. In view of this, the DLIR already appears to be
implementing this study's recommendation to flesh out the procedural aspects of the law that
serve to solidify the protections aftorded to all parties.

Reconsidering Public Training and Placing of Temporaries for Private Employers

Given the State’s current and foreseeable economy and, thus, budget, the Legislature
may wish to reconsider requiring the DUIR to assist all employers in training and placing of
temporaries hired to replace leave-takers. [For example, on November 20, 1992, the Council
on Revenues met and revised its original 1992-1993 projection for already very low 0.4 percent
growth to a -0.5 percent decline in tax revenues -- resulting in a drop of $25 million from the
originally projected 1992-1993 forecast.B It would make little sense to require this if
rasources are insufficient to accomplish the task.

No Income Tax Credit

A tax credit is not recommended for coverad employers who impiement the Family
Leave Law.

ENDNOTES

1. N.D. Cent Code, sec. 54-52.4-02(1){a) and {b); Georgia Code Ann,, sec. B9-2502(a){2}A}.

2. For example, North Dakota requires the leave-taker 10 pay the cost of any health insurance during leave,
N.D. Cent. Code, sec 54-52 4-08.
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3. Andy Yamaguchi, "Further shide in state tax revenue seen” in Honolulu Advertiser, November 24, 1992
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Appendix A
ACT 328 S.B. NO. 818

A Bill for an Act Relating to Family Leave.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The Hawaii Revised Statutes is amended by adding a new chapter to be

appropriately designated and to read as follows:
"CHAPTER
FAMILY LEAVE

§ -1 Definitions. As used in this chapter, unless the context clearly requires
otherwise;

"Child" means an individual who is a biological, step, adopted, or foster son or
daughter of an employee.

"Director” means the director of labor and industrial relations.

"Employee” means a person who performs services for hire for not fewer than six
consecutive months for the employer from whom benefits are sought under this chapter.

"Employer” means any individual or organization, including the State, any of its
political subdivisions, any instrumentality of the State or its political subdivisions, any
partnership, association, trust, estate, joint stock company, insurance company, or
corporation, whether domestic or foreign, or receiver or trustee in bankruptcy, or the fegal
representative of a deceased person, who employs one hundred or more empioyees for each
working day during each of twenty or more calendar weeks in the current or preceding
calendar year.

"Employment” or “employed" means service, including service in interstate
commerce, performed for wages under any contract of hire, written or oral, express or
imptied, with an employer.

"Employment benefits” means all benefits (other than salary or wages) provided or
made available to employees by an employer, and includes group life insurance, health
insurance, disability insurance, sick leave, annual leave, educational benefits, and pensions,
regardless of whether the benefits are provided by a policy or practice of an employer or by
an employee benefit plan as defined in section 3(3) of the Employee Retirement income
Security Act of 1974 (29 U.S.C. 1002(1)).

"Health care provider” means a physician as defined under section 386-1.

"Parent" means a biclogical, foster, or adoptive parent, a parent-in-law, a stepparent, a
legal guardian, a grandparent, or a grandparent-in-law.

"Serious health condition" means an acute, traumatic, or life-threatening iliness, injury,
or impairment, which invoives treatment or supervision by a health care provider.

§ -2 Inapplicability. The rights provided under this chapter shall not apply to
empioyess of an employer with fewer than one hundred employees.

§ -3 Family leave requirement. (@) An employee shall be entitied to a total of four
weeks of family leave during any calendar year upon the birth of a child of the employes or
the adoption of a child, or to care for the employee's child, spouse, or parent with a serious
health condition.

{v} During each calendar year, the leave may be taken intermittently.

{c) Leave shall not be cumulative,

(d) 1f unpaid leave under this subsection conflicts with the unreduced compensation
requirement for exempt employees under the federal Fair Labor Standards Act, an employer
may require the employee to make up the leave within the same pay period.
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(e) Nothing in this chapter shall entitle an employee to more than a total of four weeks
of leave in any twelve-month period.

§ -4 Unpaid leave permitted; relationship fo paid leave. Pursuant to section -3, an
employee shail be entitled to four weeks of family leave. The family leave shall consist of
unpaid or paid leave or a combination of paid and unpaid ieave. If an employer provides paid
tamily leave for fewer than four weeks, the additional period of leave added to attain the four-
week total may be unpaid. Further, an employee or employar may elect to substitute any of
the employee’s accrued paid leaves such as sick, vacation, personal, or family leave for any
part of the four-week period.

§ -5 Notice. In any case in which the necessity for family leave is foreseeable, the
amployee shall provide the employer with prior notice of the expected birth or adoption or
serious health condition in @ manner that is reasonable and practicable.

§ -6 Certification. An employer may require that a claim for family leave be
supported by certification of the birth of the child issued by a health care provider, the family
court, or certification of the placement of the child for adoption with the employee issued by g
recognized adoption agency, the attorney handling the adoption, or by the individual officially
designated by the birth parent to select and approve the adoptive family.

§ -7 Employment and benefits protection. (a) Upon raeturn from family leave, the
employee shall be entitled tc be restored by the employer to the position of employment held
by the employee when the leave commenced, or restored to an equivalent position with
equivalent empioyment benefits, pay, and other terms and conditions of empioyment. If,
however, during a leave, the employer experiences a layoff or workforce reduction and the
employee would have lost a position had the employee not been on family leave, the
empioyee is not entitled to reinstatement in the former or equivalent position. In such
circumstances, the employee retains ail rights, including seniority rights, pursuant to the good
faith operation of a bona fide layoff and recalt system.

(b} The taking of family leave shall not result in the loss of any employment benefit
accrued before the date on which the lgave commenced, except for any paid leave that may
have besn expended in conjunction with the family leave.

(¢} Nothing in this chapter shall be construed to entitie or deny any emplicyee to the
accrual of any seniority or employment benefits during any period of leave, or any right,
employment benefit, or position to which the employee would have been entitled had the
employee not taken the leave.

§ -8 Prohibited acts. (a) [t shall be unlawful for any employer to interfere with,
restrain, or deny the exercise of or the attempt to exercise, any right provided under this
chapter.

(b} 1t shall be unlawful for any employer to discharge or in any other manner
discriminate against any individual for opposing any practice made uniawful by this chapter.

(¢} It shall be unlawful for any person to discharge or in any other manner discriminate
against any individual because the individual has:

{1) Filed any charge, or instituted or caused 1o be instituted any proceeding, under

or retated to this chapter;

{2) Given or is about to give any information in connection with any inquiry or

proceeding relating to any right provided under this chapter; or

{3) Testified or is about to testify in any inquiry or proceeding relating to any right

provided under this chapter.

§ -9 Enforcement and administration. (a) The director shall have jurisdiction over
those prohibited acts made unlawiul by this chapter. Any individual claiming {0 be aggrieved
may file with the director a verified complaint in writing that shail state the name and address
of the employer alleged to have commitied the unlawful act complained of, set forth the
particulars thergof, and contain other informaticn as may be required by the director. The
attorney general, or the director upon the director's initiative, may, in like manner, make and
file a complaint.
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(o) A complaint may be filed on behalf of a class by the attorney general or the
director, and a compiaint so filed may be investigated, conciliated, heard, and litigated on a
class action basis.

(¢) The director shalil assist employers in the training and placement of temporary help
to perform the work of those employees on family leave.

(d) The director may also hire, subject to chapters 76 and 77, assistants and clerical,
stenographic, and other neip as may be necessary to administer and enforce this chapter.

§ -10 Applicability. (a) Section -3 shall set a minimum standard that is not
intended to replace family ieave policies that exist as of the effective date of this Act and that
provide for equal or greater empioyment benefits than those benefits afforded under this
chapter.

(p) Nothing in this chapter shail be construed to modify, eliminate, or otherwise
abrogate any existing family leave policies, employment benefits, or protections that
employees may have pursuant to any employment contracts or collective bargaining
agreements, to the extent that the contracts and agreements provide greater protections than
those afforded under this chapter.

(¢} To the exient the provisions of this chapter contradict or otherwise conflict with
any contract rights or collective bargaining agreements in existence as of the date of this Act,
the provisions that provide greater benefits 1o the employees shall control.™

SECTION 2. Chapter 79, Hawaii Revised Statutes, is amended by adding a new
section to be appropriately designated and to read as follows:

"§79- Family leave. All officers and employees who have been employed for not
fewer than six consecutive months by the State or its political subdivisions shail be entitled to
family leave of four weeks as provided under chapter "

SECTION 3. The legislative referance bureau shall undertake a study of family leave
and report its findings to the legislature twenty days prior to the convening of the regular
session of 1993. The study shall include at least the following:

{1 The fiscal impact of family leave as provided by this Act and any other
provisions that may be proposed, and the concept of granting income tax
credits for empioyers who would implement the family leave portions of this
Act;

(2) The experience of public sector employers and any other employers already
granting family leave,

{3) The respective responsibilities that would result from this Act for the director of
tabor and industrial relations and the director of taxation; and

4) Guidelines for determining when a health condition is acute, traumatic, or iife-
threatening.

SECTION 4. New statutory material is underscored.’

SECTION 5. This Act shall take effect on January 1, 1992; provided that the Act shali

not apply to employees of private sector employers as defined in this Act until January 1,

(Approved July 2, 1991.)
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Appendix B

SECTION 398-1 OF THE HAWAI REVISED STATUTES, DEFINES "SERIOUS HEALTH
CONDITION™ AS "AN ACUTE, TRAUMATIC, OR LIFE-THREATENING ILLNESS,
INJURY, OR IMPAIRMENT WHICH INVOLVES TREATMENT OR SUPERVISION BY A
HEALTH CARE PROVIDER."

Do the terms "acute, traumatic, or life-threatening illness, injury, or impairment” have
any medically recognized meaning or significance for the health care community?
Please explain?

From a medical point of view, what is your opinion of this language? (i.e., Is it clear or
confusing? Is it sufficiently inclusive or does it exclude certain important heaith
conditions?, eic)

Do you think other language would be more appropriate? If so, what language do you
suggest?

In your opinion, what kinds of illnesses, injuries, or impairments would fall within the
scope of "serious heaith condition”?

What types of conditions would not?

in your opinion, does the term "acute” ensure that short term illnesses (such as
measles, chicken pox, or fiu) would qualify for family leave?
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How would you interpret the phrase "involves treatment or supervision by a health
care provider"?

From a medical point of view, do you think the following definition of "serious heaith
condition" is preferable to that contained in the Hawaii law?

"An iliness, injury or impairment or physical or mental condition requiring
inpatient care in a hospital, nursing home or hospice, or outpatient care that
requires continuing treatment or supervision by a health care provider.”

Why or why not?

if the legislature were {o amend the law to require a certificate from a health care
provider to justify family leave for purposes of a serious health condition, what
information do you think should be included in the certificate?

ls there any information that should not be included? (For example, would the
confidentiality that arises in a doctor-patient relationship preclude disciosure of certain
information?)

Are there any other comments or suggestions you wish to make?
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Appendix C

Samyet B K Chang
Durector

Resesrch {808 5870686
g

Rewvisor {BOS) 587070

Fax (808 587-0G720
LEGISLATIVE REFERENCE BUREAU

State of Hawai
State Capitol
Hongtylu, Hawai 86813

August 14, 1992
4834A

Ms. Dianne Matsuura

Personne! Officer .. .
Department of Accounting and Similar letters sent to all potential survey

General Services participants
Kalanimoku Building
1151 Punchbow! Street
Heonotulu, Hawai 96813

Dear Ms. Matsuura:

RHe: Family Leave For Public Employees

Act 328, Session Laws of Hawaii 1991, mandates family leave for all Hawaii public
employees beginning January 1, 1982, The Act aiso requires the Legislative Reference Bureau to
conduct & study on the implementation of the family leave law.

According to the guidelines for implementing family leave issued by the Director of
Personnel Services dated February 19, 1992 and revised on June 18, 1992, employees requasting
family leave are required to compiete "Family Leave Form 1 (1-1-82)."

in connection with the statutorily required study, the Bureau would appreciate your sending
the foliowing to Mr. Peter G. Pan of the Bureau by September 4, 1892:

)] Copies of all "Family Leave Form 1 (1-1-92)" containing empioyee {i.e., employees
of your department and all agencies attached to your department for administrative
purposes) records of family leave for the six-month period from January 1, 1992 to
June 30, 1992 only. Please aiso note whether the employee is male or female by
ingicating an "M" or an "F" next toc "Employee Name" as shown on the attached
sample form; and

(23 The attached brief questionnaire.

Please be assured that these forms will be used for tabulation of data only. Empioyees’
identities will be kept strictly confidential. Data will not be used in any way that can identify any



Ms. Dianne Matsuura -2- August 14, 1992

particular employee. If you prefer, employee names and signatures can be blacked out before
forwarding the forms 10 us.

It you have any questions, please contact Mr. Pan at 587-0666.

Sincerely,
% 2 §amae IB. K. Chang
Director
SBKC.PGP.mm
Encs.
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Appendix D

LIST OF STATE AND COUNTY DEPARTMENTS
AND AGENCIES SURVEYED

Legislature and Legisiative Service Agencies

Hawaii State House of Representatives
Hawaii State Senate

Office of the Auditor

Office of the Ombudsman

Legislative Reference Bureau

Judiciary

State Departments

Department of Accounting and General Services
Department of Agriculture

Department of the Attorney General

Department of Budget and Finance

Department of Business, Economic Development and Tourism
Department of Commerce and Consumer Affairs
Department of Defense

Department of Education

Department of Hawalian Home Lands
Department of Health

Department of Human Services

Department of Labor and Industrial Relations
Department of Land and Natural Resources
Department of Personnel Services

Department of Public Safety

Department of Taxation

Department of Transportation

University of Hawaii

Office of Hawailan Affairs
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City and County of Honolulu

Department of Auditoriums

Department of the Budget

Department of Civil Service
Department of the Corporation Counsel
Department of Data Systems
Department of Finance

Department of General Planning
Department of Health

Department of Housing and Community Development
Bepartment of Human Resources
Department of Land Utilization
Department of the Medical Examiner
Department of Parks and Recreation
Department of the Prosecuting Attorney
Department of Public Works
Department of Transportation Services
Board of Water Supply

Building Department

Fire Department

Honolulu Public Transit Authority
Municipal Reference & Records Center
Qahu Civil Defense Agency

Office of Information and Complaint
Police Department

Royal Hawalian Band

County of Hawaii

Department of Civil Service

Department of Finance

Department of Liguor Control

Department of Parks and Recreation
Department of Public Works

Department of Research and Development
Department of Water Supply

Civil Defense Agency

County Physician

Division of Industrial Safety

Fire Department

Mass Transit Agency

Office of Aging

Office of the Corpoeration Counsel

Office of Housing and Community Developmant
Planning Department

Police Department

Prosecuting Attorney's Office
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County of Kauai

Department of Finance

Department of Personnel Services
Department of Planning

Department of Public Works
Department of Water

Civil Defense Agency

County Housing Agency

Fire Department

Kauai County Office of Elderiy Affairs
Kauai War Memorial Convention Hall
Liquor Control Commission

Office of the County Attorney

Office of Economic Development
Office of the Prosecuting Attorney
Police Department

County of Maui

Department of the Corporation Counsel
Director of Finance

Department of Fire Control

Department of Human Concerns
Department of Liquor Control
Department of Parks and Recreation
Department of Personnel Services
Department of Planning

Department of Police

Department of the Prosecuting Attorney
Department of Public Works
Department of Water Supply

Civil Defense Agency

Office of Economic Development

County Council
City Councit of Honolulu
County Council of Hawaii

County Council of Kauai
County Council of Maui
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Appendix E

LEGISLATIVE REFERENCE BUREAU
FAMILY LEAVE SURVEY

The following questions pertain to the period from January 1, 1992 to June 30, 1992,
How many applications for family leave were received?
How many were for: Birth of child
Adoption of child
Care of child, spouse, or parent
with a serious health condition

How many applications for family leave were denied?

What were the reasons for denial?

What method was used to handle the work of an employee who took family leave?
{Check any that applies)

Frequently Sometimes Seldom
a) Left undone
b) Redistributed to fellow workers
c) Sent home to leave-taker R

d) Done by a temporary hired
for the purpose
e) Other (explain)
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How has operational effectiveness of your department been affected by employees

taking family leave? {Check one)

a) Declined greatly

b) Declined somewhat
c) No effect

d) Improved somewhat
e) Improved greatly

How has employee morale been affected by the new family leave policy? (Check

one)

a) Declined greatly

b) Declined somewhat
c) No effect

d) improved somewhat
e) improved greatiy

How difficult was it for your department/agency to implement the family leave law for
your employees? (Check one)

a) Very difficult

b} Somewhat ditficult

c) Neither difficult nor easy
d) Somewhat easy
ej Very easy I

Did you notify all covered employees of their right tc take family leave?  Yes
No

If yes, how did you give notice? (Check any that applies} (Affach a copy of any

written notice.)

a) Written notices distributed to each employee
b) Written notices to branch/section heads only
c) Notices posted in conspicuous locations at work

d) Other (specify)
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7.2

8.1

8.2

How many employees in your department/agency do you estimate werg aware of the
family leave law and their right to take family leave? (Check one for each date)

As of 1/1/82 As of 6/30/92
a) 76% to 100%
b} 51% to 75%
c} 26% to 50%
d} 0% to 25%

How many employee complaints or appeals were received regarding the granting of
family leave?

How many have been resolved as of June 30, 19927

How would you characterize the nature of these complaints or other employer-

employee controversies? {Check any that applies)

a) Interpretation of "serious health condition™

b) Using paid sick leave for tamily leave purposes
after taking four weeks of unpaid family leave

c) Using paid vacation leave for family leave purposes
after taking four weeks of unpaid family leave

dj Other {please explain)

Additional observations or commaents:
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Appendix F

ATTACHMENT A&

FAMILY LEAVE FORM 1 l-1-92

(e be attached to Form G~-1)

Employee Name:
Job Title:
Bargaining Unit:
Division/Branchs/Unit:

Specify the reason for the family leave:

Birth of an employee's child

Adopticon of a c¢hild by an employee

Care of an employee's child, spouse, or parent with
a serious health condition

If family leave is being taken to care for your child,
spouse or parent with a sericus health condition, please
provide the following information:

A. Family relationship to the perscn being cared for:

B. The serious health condition must be an acute,
travmatic, or life-threatening illness, injury, or
impairment and which involves treatment or
supervision by a health care provider.

I1f so, 1ist name of heslth care provider. (If not
known at this timm, indicate "not known” and name of
health care providar may be submitted at a later

date.).

C. Probable duration of the serious health condition if
Known:

Period of leave (dates) and total number of working hours
peing utilized for family leave by categories listed:

Leave Datea(s) No. of Working Hours
FIL. - LWOP
FL - Sick
FL - Vacation

Total # Working Hours

The information contained in this form may be subject to
verification by the employer.

I certify that the above information is true and accurate:

Employee Signature
Data
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Appendix G

LOMN WAIHEE SHARON Y. MIYASHIRG

STVERNGR OF mAAES SrEeTIoe

LARWRENCE :SHiha:

STATE OF MAWAL T e

DEPARTMENT OF PERSONNEL SERVICES
B30 PUNTCHMBOWL STREET LR: 534
HONGLULYU. HAWAIN 96511
February 18, 1992
TO: All Departmental Personnel Officers

FROM: Sharon Y. Miyashiro <gi£Laiz
Director of Personnel{/

SUBJECT: FAMITY LEAVE INTERIM GUIDELINES

R Y

1
-

As a result of Act 328, SLH 1991, relating to family leave, t
attached Family Leave Guidelines have been established as a
guide for the departments to use in administering the family
leave law. These are interim guidelines until either
administrative rules are promulgated by the Department of Labor

and Industrial Relations or memoranda of agreements are
negotiated.

‘d
TINRUS Hid

7, WZs 2 b8

The guidelines specify who is entitled to family leave and the
basic provisions ag contained in Act 328, SLH 19891. Please
note that for any eligible employee taking family leave, a new
form (Family Leave Form 1) must be completed by the employee
and attached to the Form G-1 (Application for Leave).

The law provides that the Legislative Reference Bureau (LRB)
will be conducting a study on the implementation and impact of
the family leave law. In anticipation of the LRB’s study, we
recommend that data regarding family leave be kept in a manner
that is readily retrievable, e.g., xeroxing a copy of the
Family Leave Form 1 and maintaining a separate file.

An orientation session for the departmental personnel officers

on the guidelines will be scheduled in the near future by our
Labor Relations Division.

Questions involving the guidelines are to be directed to the
Labor Relations Division at 587~0911.

Attachments

cce: Divisgion Chiefs, DPS
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IT.

ITT.

2-19-92

STATE OF HAWAII
FAMILY LEAVE GUIDELINES
FOR EMPLOYEES OF THE EXECUTIVE BRANCH

PURPOSE

The purpose of these guidelines is to provide advice on
the application of Act 328, SLH 1991, Family Leave which
took effect on January 1, 1992. These are interim
guidelines until either administrative rules and/or
memoranda of agreements are executed.

DEFINITION OF TERMS

Act: Act 328, SLH 1991, Family Leave.

Child: An individual who is a biological, step,
adopted, or foster son or daughter of an employee.

Employee: A person who has worked at least six (6)
consecutive months with at least 50% full-time
equivalency (FTE) for the employer from whom benefits
are sought.

Employer: State of Hawaii, Executive Branch.

Health Care Provider: A physician as defined under
Section 386-1, HRS.

Parent: A biological, foster, or adoptive parent, a
parent-in-law, a stepparent, a legal guardian, a
grandparent, or a grandparent-in~law.

Serious Health Condition: An acute, traumatic, or
life-threatening illness, injury, or impairment,
which involves treatment or supervision by a health
care provider.

ADMINISTRATION OF FAMILY LEAVE

A.

The Family Leave Act provides that all employees are
entitled to a total of four weeks of family leave
during any calendar year for the following reasons:
1. The birth of an enmployee’s child,

2. The adoption of a child by an employee,

3. The care of an employee’s child, spouse, or
parent with a serious health condition.

165



Employee eligibility and entitlement:

1. Any employee who has worked at least six (6)
consecutive months for the employer and has at
least 50% full-time eguivalency (FTE).

Emergency hires whose appointments are
terminated every 30 days or less are not
eligible. Temporary employees are eligible as
long as their appointments are for at least six
{6) consecutive months without a break in
service during the six-month period.

z2. Full-time employees shall be entitled to 160
hours of Family Leave. Eligible part-time
employees shall be allowed up to four weeks of
family leave. The four weeks allowable for
part-time employees shall be based on an amount
equivalent to their FTE per week.

3. The family leave period for nen-regular
employees shall not extend beyond the employee’s
temporary appointment expiration date.

Family leave shall consist of unpaid or paid leave or
a combination of both. An employee may elect to
substitute any of the employee’s accumulated paid
leaves (vacation or sick) for any part of the
four-week family leave period. The minimum amount of
paid leave that an employee may elect to substitute
shall be no less than one (1) hour.

Procedural requirements for the application,
documentation, and reporting of farily leave:

1. Departments shall be responsible for the
documentation and recordKkeeping of family leave
taken by their employees to assure provisions of
the Act are appropriately administered.

2. Employees shall complete a Form G-1 (Application
for Leave of Absence) and submit it to their
immediate supervisor. "Family Leave" is to be
entered in the space provided for "Type of
Leave®,
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3. The employee shall indicate whether the pericd
of family leave is for leave of absence without
pay and whether all or any part of the four-week
period is to be charged to vacation or sick
ieave.

If the family leave periocd is to be charged to
vacation, indicate "Family Leave - Vacation®.
If the family leave period is toc be charged to
sick leave, indicate "“Family Leave - Sick".

4. Family Leave Form 1 (1-1-5%2) (Attachment 2)
shall be completed by the employee and attached
to Form G-1.

5. Family leave shall be monitored and administered
on a calendar year {January - December) basis.
State DPS Form 7 (Revised 6-1-86) should
indicate "FL - LWOP" for leave without pay taken
for family leave; "FL - VY for vacation leave
taken for family leave; and/or “FL - S" for sick
leave taken for family leave.

6. An employee shall provide the employer with
prior notice of the expected birth or adoption
or serious health condition in the manner
determined by the department that is reasonable
and practicable.

7. Instructions for the preparation and processing
of SF-5 for family leave has been developed by
the Administrative and Audit Division,
Department of Personnel Services, and will be
transmitted to the departments in a separate
memorandum.

Under the Act, family leave may be taken
intermittently for a total of four weeks during any
calendar year. An employee’s request for additional
leave in excess of the four weeks required under the
family leave law, shall be administered in accordance
with applicable leave provisions contained in the
collective bargaining agreements, administrative
rules, or executive orders.

Under the Act, unused family leave shall not be
cumulative from year to year.

To ensure compliance with the Act, each department
may reguire that an application and/or claim for
family leave be gupported by certification of the
birth of the child or expected date of birth issued
by a health care provider, the family court, or
certification of the placement of the child for
adoption with the employee, issued by a recognized
adoption agency, the attorney handling the adoption,
or the individual officially designated by the birth
parent to select and approve the adoptive family.
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Iv.

H.

Employees shall be covered by the following
employment and benefits protection:

1.

An employee returning to work after family leave
shall be restored to the position of employment
last held by the employee when the leave
commenced, or restored to an equivalent position
with eguivalent employment benefits, pay, and
other terms and conditions of employment.

An employee is not entitled to reinstatement in
the former or equivalent position if during the
leave period, the employer experienced a layoff
or workforce reduction and the employee would
have lost a position had the employee not been
on family leave. The employee retains all
rights, including seniority rights pursuant to
layoff procedures, if layoff procedures are
applicable to such employee.

An emplovee shall not lose any employment
benefit accrued before the date of leave
commencement, except for any paid leave that may
have been used for family leave.

The accrual of any seniority or employment
benefits while on family leave would be
administered in the same manner as any other
leave without pay (LWOP) and/or paid leave
situation.

PROHIBITED ACTS

A.

It shall be unlawful for any employer to interfere
with, restrain, or deny the exercise or the attempt
to exercise any right provided for under the Act.

It shall be unlawful for any employer to discharge or
discriminate against any individual for opposing any
practice made unlawful by the Act.

It shall be unlawful for any person to discharge or
discriminate against any individual because the
individual has:

1.

Filed any charge, or instituted or caused to be
instituted any proceeding, under or related to
the Act;

Given or is about to give any information in

connection with any inquiry or proceeding
relating to any right as provided in the Act; or
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3. Testified or is about to testify in any inguiry
or proceeding relating to any right as provided
in the Act.

Any question or conflict concerning the interpretation and
application of these guidelines shall be resolved by the
Director of Perscnnel Services.
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SUPPLEMENTAL ADVISCRY ON THE APPLICATION OF FAMILY LEAVE

This adviscory addresses the leave provisions under the
collective bargaining agreements, administrative rules, and
executive orders, and their relationship to the Family Leave
ACt.

Collective Bargaining Agreements, Administrative Rules,
ExXecutive Orders

Under the various agreements, administrative rules, and
executive orders, various types of leaves are provided to
employees. These include vacation and sick leave, leave
without pay for purposes of child care, child adeoption,
personal business of an emergency nature. In addition, BU 13
agreement provides for leave without pay for the purpose of
caring for an immediate family member (as defined under funeral
leave) who is ill or injured, and caring for parents, spouse,
children and/or grandparents who are unable to perform one or
more Activities of Daily Living (ADL}.

For the majority of these leaves, an employee would apply
for and seek approval from the supervisor on the granting of
these leaves {(with the exception of BU 09 adoptive leave
whereby a regular employee who has completed at least one year
of continuous service prior to the adoptive leave, shall be
entitled to leave without pay). However, under the Family
Leave law, an employee is automatically entitled to a total of
four weeks of family leave (provided the employee has at least
six (6) consecutive months of service and has at least a 50%
full-time eguivalency (FTE)).

Application of Leaves in Conjunction with Family Leave

1. Fmployee who utilizes the four weeks of family leave and
wishes to continue jeave.

If an employee reguests leave in excess of the four weeks
cf family leave, the department should administer the
regquest for additional leave in accordance with the
applicable collective bargaining agreements,
adninistrative rules or executive orders. For example, a
BU 03 employee takes four weeks of family leave for child
adoption and reguests an additional six months of leave
without pay. The BU 03 agreement allows the department to
grant leave without pay for purposes of child adoption.

2. Substitution of paid sick leave for any part of the
four-week family leave period.

Under the Act, an employee may substitute sick leave for
any part of the four-week family leave period. Thus, an
employee may utilize sick leave to care for his/her child,
spouse or parent with a serious health condition only
during the first four weeks of family leave.
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Differences between family leave law and BU 13 provisions
on leave wlthout pay.

As a result of the 19%1 re-opener negotiations feor BYU 13,
two new provisions were added to Article 41 - Other Leaves
of Absence. Under subparagraph H. Other Leaves Without
Pay, any employee may be granted leaves without pay to:

a. Care for an immediate family member (as defined in
Article 38 - Funeral Leave) who is i1l or injured.

b. Care for parents, spouse, children and/or
grandparents who are unable to perform one or more
Activitiles of Daily Living (ADL).

The definitions under the BU 13 provision and the Family
L.eave law are not the same and should not be used
interchangeably.

For example, the BU 13 provision defines immediate family
member as contained in Article 38 - Funeral Leave:
parents, brothers, sisters, spouses, children,
parents-in~-law, grandparents, grandchildren, or an
individual who has become a member of an immediate family
through the Hawaiian "Hanai" custom. Whereas, the family
leave law defines parent as a biological, foster, or
adoptive parent, a parent-in-law, a stepparent, a legal
guardian, a grandparent, or a grandparent-in-law and
defines child as a biological, step, adopted, or foster
son or daughter.

Another major difference between the BU 13 provision and
the family leave law involves the degree of illness or
disability. The BU 13 provision does not specifically
define illness or injury and allows leave to care for a
family member who is unable to perform one or more
Activities of Daily Living (ADL) which may not involve
acute, traumatic or life-threatening conditions. Whereas,
the family leave law allows leave to care for a child,
spouse or parent with a serious health condition defined
as acute, traumatic, or life~threatening illness, injury,
or impairment, which involves treatment or supervision by
a health care provider.
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SOHN WAIREE
GOVERMOR (OF Madan

SHAHON ¥ MIYASHIRD
QIREC TOR

LAWRENCE 1Srinl)

STATg OF HAWA" QEPUTY DIRECTOR

DEPARTMENT OF PERSONNEL SERVICES
830 PUNCHBOWL STREET 1LR.1486

HONOLULY. HAWAIL $683)

June 18, 1992

TO: All Departmental Personnel Officers :
FROM: Sharon Y. Miyashiro, Director <§1Z{ZLL/
Department of Personnel Serviceg ’

SUBJECT: FAMILY LEAVE UNDER ACT 328, SLH 1991

In conjunction with the State of Hawaii "Family Leave
Guidelines For Employees Of The Executive Branch" dated
2-19-92, we are amending Part III, ADMINISTRATION OF FAMILY
LEAVE, paragraph "E", by specifically stating that family leave
for any of the three reasons (childbirth, adoption, and serious
health condition) may be taken on an intermittent basis.

Based on this amendment, please disregard any previcus guidance
relative to the ineligibility of using family leave on an
intermittent basis for childbirth.

To assist you in maintaining a current copy of the guidelines,
we are issuing replacement pages for pages 2 and 3 of our
2-19-92 Guidance. (See attached.) The specific amendment is
underscored for ease of identifying the change, and it is on
replacement page 3. While replacement page 2 has no
substantive changes, it is being amended due to the need for
space on page 3 for the new language under paragraph "E".

Should you have any questions regarding this matter, please
call our Labor Relations Division at 587-0911.

Thank you for your attention.

cc: Alan Asao, DLIR
Personnel Directors
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B.

Revised 6-18-92
Employee eligibility and entitlement:

1. Any employee who has worked at least six (6)
consecutive months for the employer and has at
least 50% full~time egquivalency {(FTE).

Emergency hires whose appointments are
terminated every 30 days or less are not
eligible. Temporary employees are eligible as
long as their appointments are for at least six
(6) consecutive months without a break in
service during the six-month period.

2. Full-time employees shall be entitled to 160
hours of Family Leave. Eligible part-time
employees shall be allowed up to four weeks of
family leave. The four weeks allowable for
part~time employees shall be based on an amount
equivalent to their FTE per week.

3. The family leave period for non-regular
employees shall not extend beyond the employee'’s
temporary appointment expiration date.

Family leave shall consist of unpaid or paid leave or
a combination of both. An employee may elect to
substitute any of the employee’s accumulated paid
leaves (vacation or sick) for any part of the
four-week family leave period. The minimum amount of
paid leave that an employee may elect to substitute
shall be no less than one (1) hour.

Procedural regquirements for the application,
documentation, and reporting of family leave:

1. Departments shall be responsible for the
documentation and recordkeeping of family leave
taken by their employees to assure provisions of
the Act are appropriately administered.

2. Employees shall complete a Form G-1 (Application
for Leave of Absence) and subnit it to their

immediate supervisor. "Family Leave® 1is to be
entered in the space provided for "Type of
Leave".

3. The employee shall indicate whether the period
of family leave is for leave of absence without
pay and whether all or any part of the four-week
period is to be charged to vacatiocn or sick
leave.
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If the family leave period is to be charged to
vacation, indicate "Family Leave - Vacation".
If the family leave period is to be charged to
sick leave, indicate "Family Leave - Sick".

4. Family Leave Form 1 {1-1-92) (Attachment A)
shall be completed by the employee and attached
to Form G-1.

5. Family leave shall be monitored and administered
on a calendar year (January - December} basis.
State DPS Form 7 (Revised 6-1-86) should
indicate "FL - LWOP" for leave without pay taken
for family leave; "FL - V" for vacation leave
taken for family leave; and/or "FL - S" for sick
leave taken for family leave.

6. An employee shall provide the employer with
prior notice of the expected birth or adoption
or serious health condition in the manner
determined by the department that is reasonable
and practicable.

7. Instructions for the preparation and processing
of SF-5 for family leave has been developed by
the Administrative and Audit Division,
Department of Personnel Services, and will be
transmitted to the departments in a separate
memorandum.

Under the Act, family leave for any of the three
reasons (childbirth, adoption, and sericous health
condition), may be taken intermittently for a total
of four weeks during any calendar year. An
employee’s request for additional leave in excess of
the four weeks required under the family leave law,
shall be administered in accordance with applicable
leave provisions contained in the collective
bargaining agreements, administrative rules, or
executive orders.

Under the Act, unused family leave shall not be
cumulative from year to year.

To ensure compliance with the Act, each department
may require that an application and/or claim for
family leave be supported by certification of the
birth of the child or expected date of birth issued
by a health care provider, the family court, or
certification of the placement of the child for
adoption with the employee, issued by a recognized
adoption agency, the attorney handling the adoption,
or the individual officially designated by the birth
parent to select and approve the adoptive family.
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Appendix I

SUPPLEMENTAL AGREEMENT NO. §
TO MEMORANDUM OF AGREEMENT
DATED AUGUST 7, 1987

This SUPPLEMENTAL AGREEMENT NO. § is entered into as of the 2nd day of January,
1992, by and between the undersigned.

WITNESSETH THAT:

WHEREAS, by MEMORANDUM OF AGREEMENT dated August 7, 1987, as amended by
Supplemental Agreements Nos. 1, 2, 3, and 4, dated September 28, 1988, July 1, 1989; March 1,
1990; and July 1, 1991, respectively (hereinafter referred to as "MOA"), the Legislative Auditor,
Director of the Legislative Reference Bureau, and Acting Ombudsman agreed to certain adjustments
in their employeees’ compensation, benefits, and terms and conditions of employment; and

WHEREAS, the undersigned mutually desire to further adjust their employees' compensation,
benefits, and terms and conditions of employment.

NOW, THEREFORE, the undersigned mutually agree as follows:

I. Part I of the MOA, relating to Clerical Personnel, is amended by the addition of a new
Section N to read as follows:

N. Family Leave - An employee shall be entitled to family leave of four weeks
during any calendar year as provided under HRS Chapter 398, HRS Section
79-32, and DPS guidelines.

2. Part II of the MOA, relating to Professional Personnel, is amended by the addition of
a new Section N 1o read as follows:

N. Family Leave - An employee shall be entitled to family leave of four weeks
during any calendar year as provided under HRS Chapter 398, HRS Section

79-32, and DPS guidelines.

3. This Supplemental Agreement No. 5 is effective as of the date first above written and
shall remain in full force and effect until modified by written agreement.

IN WITNESS WHEREOF, the parties hereto have executed this Supplemental Agreement
No. 5 effective as of the date first above written.

MARION M. HIGA ¥
Legislative Auditor

SAMUEL B. K. CHAN
Director of the Legislative

szizu/\e
N

R
YENL.LEW
Ombudsman
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Appendix J

Below is a flist of voluntarily claimed serious health conditions written on leave
applications that were sufficiently decipherable.

Accident; collapsed lung, broken ribs, broken shoulder
Acute health condition

Alzheimer's

Angiocardiography and angioplasty

Ankle, broken, complicated by history of polio
Arthritis, degenerative (knees); fell; home supervision would be ideal
Arthritis, juvenile rheumatoid

Appendix, ruptured

Asthma

Asthma, dehydration from

Back injury

Broken knee

Bronchitis, possible

Cancer

Cancer biopsies

Cancer, colon

Chicken pox

Child care provided for daughter

Cold-flu, severe

Colonoscopy

Coma

Craniopharyngioma, recurrent: surgical removal of
Death of father

Driving of automobile, care untii doctor approves
Ear infection

Emphysema, acute

Fever, high

Fractures, multiple left leg

Fracture: hips; & pneumonia & cardiac problems
Fractures: compound, spinal

Fractures: compound, vertebrae

Gout

Heart attack

Heart; Alzheimer's; bedridden

Heart attack; fack of oxygen in blood system; pneumonia
Heart and liver tests

Heart problem

High blood pressure & heart condition

Hospital discharge: care

Hospitalization and supervision at home

Hospice

Leukemia: acute lymphobastic

Leukemia: blood disorder that can lead to; oncologist ordered admission on
outpatient basis for blood transfusions

. Life-threatening iliness
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Lifetime

Liver disease

Medical checkup: one-day

Medical checkup: post-operative

Medical checkup: yearly follow-up; exploratory surgery
Oncology, treatment by

Oxygen at alt times

Otitis media (bilateral), acute

Pneumonia

Poisen ulcers -- opened inside; died in hospital
Respiratory distress: chronic with acute periods
Retino blastoma,; annual CAT scan for cancer
Retina specialist

Skull fracture and back abrasions due to accident
Stomach flu

Surgery

Surgery, aftercare

Surgery, amputation

Surgery, foot; difficult time ambulating; need to drive spouse to doctor for
checkup

Surgery, internal infection

Surgery, major

Surgery, open heart

Surgery, outpatient

Surgery, radical

Terminal iliness
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H 7740 CONGRISSIONAL RECORD ~-HOUSE August 10, 1882

CONFERENCE REPORT ON 8. 5,
FAMILY AND MEDICAL LEAVE
ACT OF 1882

Nrs, SCHROEDER submitied the fo)-
lowing conference report and state-
ment on the Senate bill (B 8 to grant
employees family and temporary medi-
cal leave under certaln circumsiances,
and for pther purposes:

CORFERENCE REPGRT {H. REPT, 105-816)

‘fne committes of conference oL the dis-
agreeing vortes of the two Houses op the
amendment of the Houss to the bijl (8. 5) wo
grant employees family and temporary meti-
cal lesve under cerwin circumstances. and
for cther purposes. having met, sfter full and
trae confarence, have mgresd W recommend
sod do recomrnend 1o their respective Houses
#3 foliows:

Toat the Senate recede from Its disheres.
rment to 1he amendment of tbhe House and

184

?e?ee 1o the same with ab amendmeant &s fol-
o
In ey of the matter propossd to be in.
pertsd by the House amendmant, nasrt the
{folicwiog:
SECTION 1. BRHORT TIVLE; TABLE OF CONTENTS,
{a} SHORY TrriB—This Act may be cited ar
the " Fomily ond Medical Leave Aot of 19527,
{b) TABLE OF CONTERTS
Sec. 1. Short title; table of contents.
Sec. 2. Findings and purposeg.
TrLE I—CENERAL REQUIREMENTS FOR
LEAYV.

191
ez
HikD
104.
i3
106.
107,
104,

Definitions.
Legve reguirement.
Cerificarion,
Employment and benefits protection,
Prohibited acts.
Investipative authority.
Enfercement.
Special rules concerning employees of
local educariona! apenciet.
Sec. 109. Notice.
Sec. 110, Regulations.
TITLE }—LEAVE FOR CIVIL SERVICE
EMPLOYEES
Sec. 20]. Leave requirement,
TITLE IN—COMMISSION ON LEAVE
Sec. 301. Establishment.
Sec, 302, Duries.
Sec. J01. Membership.
Sec. 304, Compensation.
See. 305, Powers,
Sec. 306, Termination.
TITLE IV MISCELLANEQLS PROVISIONS
Sec. 401, Effect on other laws.
Sec. 402, Effect on eristing employment beme-

Sec.
Sec.
Sec,
Sec.
Sec.
Sec.
Sec.
Sec,

fizs.

Sec. 403. Encourapement of more penerous leave
“polictes,

See. 404, Repulotions.

Sec. 405, Effecuve gates.

TITLE V-~{OVERAGE OF CONGRESSIONAL

EMPLOYEES

Sec. 801, Leave for certain Senafe employees.

Sec. 502, Leave for cerioin conpressional em-
ployees.

SEC. 8 FINGINGS AND PURPOSES.

{0) FINDINGS —Longress finds that—

{1} the number of smingle-parent housekolds
gnd two-parent househsids tn which the single
parent or both parenis work 18 Increanng ng-
nificantly;

{2} 17 15 tmpertan! for the development of chil-
dren ang the family unit that foihers and moth-
ers be able {o participaic in eatiy childrecring
and the care of family members who have seri-
ous health conditions;

(3} the lack of employment poiicies {6 occom-
modate working parents oot force individuals 0
choose befween job security and parenting]

{4) there 15 Inodequate job secunry for employ-
ees who have senous Reslth conditions that pre-
vent them from workang for temporary periods;

(5] due to the mature of the roies of men und
women in pur sociely, the primary responsibility
for family careaking often Julls on women, gné
such responmbility Gffects the working Hues of
women mare than it affects the working tives of
mer ond

{6; employment stondevds tha! apply to one
pender only Asve serious polensia! for encourag.
ing empicyers to discrimingie against employees
and appiicants for empioyment who are of that
pender.

¢bj PURPOSES.—It {2 the purpose of this At

{1} to balance the demands of the workploce
with the needs of familtes, (o promate the siabi-
fty and economic secumty of farsilies, end W
promote notions! interests in preserving family
frteprity;

(2; to entitls employees 1o ke reasonable
leave for megical reasons, for the birtk or adop-
tion of 6 child, axd Jor the core of o child,
spouse, or parent who has g serious hegith con-
gition,
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veNS, and Mr. EATPIELD, to be the con-
ferees on the part of the Senate.

The messdge 8iad announced that the
Sanste ingists upon ite amendments to
the bill (H.R. 5533 "“An act making sp-
propriations for the Department of the
Interior and related agencies for the
fiacal yvear ending September 30, 1583,
and for other purposes’’ requssts &
conferance with the House on the dis-
agreeing votes of the two Houses there-
on, and appoints Mr. BYRD, Mr. JOEN-
ETON, Mr. LEAHY, Mr. DECoNCINI, Mr.
BURDICK, Mr. BUMPERS, Mr. HoLLINGS,
Mr. REID, Mr. NICKLES, Mr. STEVENS,
Mr. CARN, Mr. COCHRAN, Mr. RUDMAN,
Mr. DOMERNICI, Mr. GORTON, and Mr.
HaTFIELD, to be the conferces on the
part of the Senate.

The message also axnounced that the
Senate Insists upon ite amendments to
the bill (H.R. 5518) “An act making &p-
propriations for the Department of
Trangportation and related agencies
for the flacsl year ending September 30,
1593, apd for other purpcees,’ requests
& conference with the House on the dis-
agreeing votes of the two Houses there-
on, and appoints Mr. LAUTENBERG, Mr.
BYRD, Mr. Harsan, Mr, SASSER, Ms, MI-
KULSKI, Mr. D'AMATO, Mr. KASTEN, Mr,
DGMENICL, and Mr. HATFIELD, to be the
conferees on the part of the Senate.

The message Rleo Announced that the
Senate had passed bills of the foliowing
titles, in which the eoncurrence of the
House 15 requested:

§. 1578 An act to recognize and grant &
Federal Charter to the Military Order of
World Wars:

&. 1607, Ap act to provide for the setftle-
ment of the water rights claims of ths
Northern Cheyenne Tribe, and for other pur-
poses;

&, 2044, Ap act to sssist Native Americans
in sssuripg the survival and continuing vi-
tailty of thetr lasguages; and

S 2881, An act relating 1o Native Hawallian
Health Care, and for other purposes,

A ——r

WELCOME OF BISHOP GILBERT E.
PATTERSON

{Mr. STOKES sasked and was given
permission to address the House for 1
minute and to revise and extend hig re-
marks.)

Mr. STOKES. Mr. Speaker, on behalf
of Congreseman HAROLD FORD, who was
unavoidatly delayved, I em pleased to
welcome Bishop Gilbert E. Patterson.
Bishop Patterson is & spiritual glant in
the Memphis, TN, community. He s
the founder and pastor of the Temple of
Deliverance Church of God in Christ in
Memphis with an active membership of
more than 3,000 members.

Bishop Patterson is the founder and
president of Bountiful Rlessings Min-
istries. His iLustrious Imessages are
heard nationwide on pumercus teie-
vigion stations, including Black Enter-
talament Television Cabvle Network. He
is &isc the president and general map-
ager of a gospel radio station.

His untiring dedication to his min-
istries has led to many honors. Bishop
Fatierson was appointed jurisdictional
preiate of the Church of God in Christ,
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Ternnesses Fourth Ecclesiastical Juris-
diction in 1983,

He brings bis message of hope to
thousands of persons. During his min-
isterial career, he has organized seven
churches in Memphis, TN, Detroit, MI;
Toledo, OH; and Forrest City, AR.

On behalf of Congressman HARILD
FORD, 1 ars pleased to introduoce & gplr-
itupl jeadsr of Bishop Patterson's dedl-
cation and standing. We have g1 been
inapired by his words today and I want
to thank him for comipg to Washing-
ton to spread his message of hope.

EASTERN MUSIC AND
APPALACHIAN FESTIVALS

{Mr. COBLE asked and was given per-
miseion to sddress the Houee for 1
minute and to revise and extend hie re-
merks.)

Mr. COBLE. Mr. Speaker, August 1
past was a eignificant day for the arts
in North Carclina. It marked the sea-
son's conciusion of two fmpertant cul-
tural events.

At the crown of the Blue Ridge
Mountains the inimitable Chet Atkins
end Doc Watson concluded the ninth
sepaon of an Appalachian Summer, &
festiva! of music, arts, theater, and
dance for the Appaiachian State Uni-
versity ‘gtudents, tourists, and summer
residents of the high country. Gil
Morgenstern served ss Artistic direc-
tor.,

One hundred five miles to the east on
the campus of the University of North
Carolina at Greensbore wunder the di-
rectorship of music director Sheldon
Morgenstern and Walter Heid, exscu-
tive director, the Eastern Music Fes-
tival concluded its season. Founded 33
vears ago oo the campus of Guilford
College, Eastern Music Festival is a
progrars combining & 6-week world
class concert series with a tralning
program for exceptionally gifted young
mausicians from the Upited States and
beyond.

Enthuslastic, appreciative audiences
enjoyed these final 1882 performances,
and we extend best wishes to an Appa-
lachian Summer and the Eastern Music
Festival,

CONFTERENCE REPORT ON 8. 5,
FAMILY AND MEDICAL LEAVE
ACT OF 1982

Mrs. SCHROEDER submitted the fol-
lowing conference report and ptate-
ment on the Senate Bl (8. 5! to grant
employees family and temporary medt-
cal Jeave under certaip circumstances,
and for other purposes:

CONFERENCE REFORT (H. REPT. 1068167

The committee of conference on the dis.
agreeing votes of the two Houses on the
amepdment of the House to the Lill (8. 5! to
grant empicyees amily and tamporary medi-
cal leave nnder ¢oérialh ClrCUrnsLanCes, asd
for other purposss, having met, sfter full and
fres confersacs, have agreed Lo recommend
and do recommand to thelr respective Houses
as follows:

That the Benate recede from 1ts disagree-
ment W the amendment of the House and
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&gTee Lo the same with an amsndment as fol-
lows:

In lfeu of ths matter propossd to be in.
serted by the House rmsndment, lnssrt the
followlag:

SECTION 1. BBORYT TITLE; TABLE GF CONTENTR

{a} SKORT TITLE~Thiz Aci may be cited as
the “"Family and Medicol Leque Act of 19927

(&} TAHLE OF CONTENTS.—~
Ser. J. Short title; tabie of contents,

Sec. 2. Findings and gurposey.

TITLE I—GENERAL REQUIREMENTS FOR

LEAVE

Defin{tions.

Leave requirement.

Certification.

Employment and benefits protection,

FProhibited acts.

Investigative authority.

Enforcement.

Special rules concerning employees uf

local educational agercies.

. 0T,
L I02.
. 13
104
. 105,
. 106,
. 167,
. 108,

. 168, Notce.
. -110. Regulations.
TITLE 1 LEAVE FOR CIVIL SERVICE
EMPLOYEES
Sec. 201. Leave regufrement.
FITLE 111COMAMISSION ON LEAVE
Sec. 301. Establishment.
Sec. 302, Duties.
Sec. 303 Membership.
Se¢, 304. Compensation,
Sec. 305 Powers.
Sec, . Termination,

TITLE IV—MISCELLANEQUS PROVISIONS
Sec. 441. Effect on other laws.

Sec. #02. Effect on eristing employment beme-
fits,

See. #03. Encourgpement of more generous leave
policies,

Sec. 404, Regulatons.

Sec. 405, Effective dates.

TITLE VewCQVERAGE OF CONGRESSIONAL
EMPLOYEES

Sec. 501, Leave for ceriein Senate employees.

Sec. 562, Leave for certain congressional em-
ployees.

SEC. 1. FINDINGS AND PURPOSES.

(e} FinpinGs —Congress finds that—

{1} the rumber of sngle-parent households
ond fwo-parent households in which the mnple
pareni o1 both parents work is increasing yig-
nificanily;

(2) 18 13 important for the development of chil-
dren and the family unit that fathers and moth-
ers be able o parnicipate in eariy childrearing
and the care of family members who have seri-
ous health conditions;

(3) the lack of emplayment policles to aecom-
modate working parents can force individunis £
choose between job security and parenting:

() there is inadequate job security for employ-
ees who have serious health congitions that pre-
tent them from working for temperary periods;

(5; due to the nature of the roles of men and
toomen (n pur society, the primary responsibility
Jor family carelaking often falls on women, and
such Tesponsibility affects the working Hves of
seomen more than i affects the working hives ¢f
mer; gnd

(6} employment stendards thot opply to one
gender only have serious potential for encourag-
ing empicyers o discrimingte againg! empioyess
and epplicants for employment whn are of thai
pender,

{0} PURPGSES wu]t {8 the purpese of this ACl—

f}) to balance the demands of the workpiace
with the needs of families, Lo promote the stabil-
ify and ecomamic security of famihes, and o
rromole national {nterests in preserving family
fnteprity:;

{2 to entitle employees t¢ toke reassnable
leave for medical reasons, for the birth or adon-
tion of 4 child, and for the care of a child,
?owe, or parent whe has g sericus hegith con-

ition,;
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{3} o oocomptish the purposey described in
parggraphs {1 and (2} in & manner thad GLOom-
modatey the legitimate interests of employers;

(£} to gocompitsh Lhe purposes destribed in
parsgraphs (1) and () in & manvner thoi, cone
sistent wich the Equal Proferton Clouse of the
Frurisenih Amendment, mimimizey the potential
for employment discrimination on the basly of
sez by ensuring penerally that leave is avatiable
for edigible medicel tensoms finciuding maler.
nity-reioted disnbllity) and for compelling fom-
iy recsons, on o pender-neutral basis; and

(5] to promote the gonl of equal empiopment
opportunizy for women and meri, pursuant 0
such clavse.

TTTLE I--GENERAL REQUIREMENTS FOR

LEAVE
SEC, Y61 DEFINTTIONE

Avared in i e

(1) COMMERCE.~The terms 'vommerce”™ oand
dndustry or activity affecting commerce’ mean
any ity buriness, or fndusiry in commerce
ot in which o lobor dispute would hinder or ob-
struct commerce 01 the free flow of commerce,
and (neiude Vcommerce” and any Vindustry of-
Jecting commerce”, as defined in paragraphs (3)
and {]}, respectively, of section 120 of the Labor
Mgrnapement Relatsna Act, 1947 (28 US.C 142
(3 and (1}).

(2] ELIGIBLE EMPLOYEE w

{A) IN GENERAL-~The term “elipible em-
ployee’ means any “employee’, o defined in
section Je) of the Foir Lobor Stendards Act of
1538 €26 U.S.C. 203rej), who has been employed—

(1} for af least i} monthe by the employer with
vespect to whom lesve 48 requested under section
io2; and

{11} for @t teast 1,250 hours of service with such
empicyer during the previous 1Z-month period.

(8} ExcLusions—The term ‘‘eligible em-
ployee' does not include—

(i} any Federal officer or emnployee covered
under subchapter V of chapier 63 of title &,
United Sitates Code (as added by e I of thig
ACLi oY

(i) any employee of an employer who 15 em-
pioyed at a workeite at which such employer
empicys less than 50 employees if the fptal num-
ber of empioyees employed by that employer
within 75 miles of that werksite 13 lees than 50,

{C} DETERMINATION ~For purposes of deier-
mining whether an empioyee meets the hours of
service requirement specified in yubparsgraph
(AHG), the legal siandards established under
section T of the Fair Labor Standards Act of
1538 (258 U.8.C. 207} shall apply.

(3} EMPLOY, STATE~The tevmns “employ” ond
“State” Bave tAe 30ME MEAnIngs Qiven ruch
terms (n rubsections {g; and (¢}, respectively, of
section I of the Fair Lobor Swndards Act of
1838 129 U.S.C. 203 (g} and (c)).

(4] EMFLOYEE —The term “employee' means
any individus! employed by an employer.

5} EMFLOYER -

(A} IN GENERAL ~The term Vemployer tu

{1} MEGNS Gny PETIOn £npused (n COMIRETCE OF
in gny indutiry oF octivity affeching commerce
who empicys 50 o7 more employees for each
working day during eack of 26 or more calendar
workioeeks in the current or preceding calendar

year;

i} ineludes—

(i} any persen who acts, directiy or {ndirectly,
in the interer! 0f an employer (0 any 6F the em-
ployees of such employer) ond

£11; any swcoessor in interest of an emgpioyer,
gnd

(141} includes any “public gpency”, as defined
in section Xz of the Faly Labae Standards Act
ef 1938 12§ U.5.C. 2832},

(B} PUBLIC AGENCYwwFot purposes of sub-
paregraph (A}, a public spency rhall be con-
sdered to be a persom enpaped in commerce o7 in
gn industry or GOy affecting commerce,

(6 EMPLOYMENT BENEFITS-~The ferm “em-
ployment bengfits’’ means all benefits yrovided
or made gvailable o empioyess by an employer,

CONGRESSIONAL RECORD-—HOUSE

tnefuding proup Hfe inyurcnce, Aealth insur-
once, gisability {nsurance, pick leave, annual
lecoe, aducatonal benefits, and pentions, re-
pardiess of whether such benefits gre provided
by g procics oy written policy of an employer ot
through an “'enployee benefil plan”, as defined
tn pection M1 of the Ewployee Retirement in-
come Security Actof 1974 (2% US.C. 180203)).

(7) HEALTH CARE PROYVIDER—The tem
Yhegith care provider ' megnd—

(A) o doctor of medicine ot gstevpathy who iy
Guthorized to proctct medicine or Furgery {or
apptogricte) by the State in whick the docior

;er

(B} any other person deiermined by the Sec-
relary to be capabie of provikiing kealth care
peroices,

¢8; PARENT —The term “'parent™ means the M-
ological parent of an empicyee or an individual
who tlood in loco porentis 1o an employee when
the empicyee was a son or daughier.

¢9) PERSON.—Thke term Vpevson’ har the same
meaning given such term in pection Xe) of the
Foir Labor Standards Act of 193¢ 2% US.C.
203{a}).

(16; REDCDCED LEAVE SCHEDUIE--The 1evm
“reduced tepve schedule” means leave that re-
duces the wsual numbet of hours per workweek,
o1 hours per workdoy, of an emplcyee,

{11} SECRETARY ~The term “Secrelary ™ means
the Secretary of Labor.

{12) SERICUS HEALTH CORDITION.—The tgrm
“sericus health condition'” megns an fliness, in-
Fury, impairment, or physical or menial condi-
ton that favoives—

(A} inpcohent care in ¢ hospital, Rospice, o
revidential medical care fasiity, or

(B} continuing treatment by 4 health care
prosider.

¢i3} SoN OR DAUGHTER—The term 'son or
daughter” mecns o biclogical, adopted, or Joster
child, G stepchild, o legal ward, or a child of a
person standing in loce parentis, who 3—

(A} under 1§ yeors of ape; or

(B; 18 years of age or cider and {ncapabie of
self-care becouse of 6 mental o physicad dis-
ability.

EEC. 103 LEAVE REQUIREMENT.

{a) IN GENERAL .~

{1) ENTITLEMERT 10 LEAVE—Sublect 10 ser-
tion 103, an efigible employee shall be entitled to
o otal of 12 workweeky ¢f leave during any 12+
month period for ome ot more of the foliowing:

{A} Hecouse of the birth of a son oy daughter
¢f the employee and in order to care for such
son or dauphter,

(B} Because of the plucement ¢f @ fon or
daughkier with the employee for adoption or fos-
18T CQTE,

¢C) In prder to care for the spouse, ot a o,
daughter, or parent, of the employee, U such
spouse, g0, deughler, or parent Aoy o serious
health condition.

(5 Because of a sericus health condition that
rmekes ke empicyes unchie 46 pesfors the fune-
tiont of the position of ruch employee,

(2} EXPIRATION OF ERTITILEMENT ~The entitie-
mend Lo leqve under subparagraphks (A) and (B}
of paragrapk {2} for o birth ot plavement of &
son ov daughter shall expire ai the end of the
12-month period beginning on the doale of such
oirtk or placement,

{3} INTERMITTENT LEAVE .

{A} IN GEWERAL.—Leave under rubparapraph
(A} or {Bi of paragraph (1) shail not be inken by
an employes (niermtiently uniess the siployee
gnd the employer Of the employse apres other-
wize. Subject to subporagropt (B}, absection
{e). and sectiom J03bN5), leave under subpare-
graph (€} or (D) of paragraph {1} may be token
intermifienily when medicaliy necessary.

(B} ALYTERNATIVE POSITION~-If on employee
requests inlermiltent lecve under subparagraph
{Ch or {D} of paragraph {1} that iy foreseeable
based on planned megdical trentrrent, the #m-
plover may reguire suck smployee to tronsier
temperarily 1o on qugdadie sllernative position
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offered by the emnloyer for which the employee
& quatified and that

{1} has equatvalent pay and benefits; and

(i} better aocommaodater recurting periods of
leque thax the regular employment position of
the employes.

(b) REDUCED LEAvE—Om ogreement betwees
£he employer and the enployes, leave under sub-
section (a) moy be token on 8 reduced leave
schedule, Such reduced leave schedule shall mot
rexuit fn o veduction tn the towd Gmount of
leque o which the employee ty entitled under
subrection (o).

(¢} UNPAID LEAVE PERMITTED —EXCEDt 08 PTO-
vided in pubterton (4, lenve granted under
rubsection {6} may consixt of unpaid leave,

(d) RELATIONSHIP TG PAID LEAVE wn

(1} UNPAID LEAVE—I] an empioyer provides
paid feave for fewer than [2 workweeks, the ad-
ditional weeks of leave nocexsary Lo aiioin the
12 workweeks of leaoe reguired under this Hile
may be provided without compensation,

(2} SUBSTITUTION OF PAID LEAVE.~~

(A} IN CENERAI--An eligible employee may
elect, or an employer may regquire the anployes,
to substitute any of the socrued paid vaoaton
lequve, personal leave, or family leave of the em-
ployee for leave provided under rubparagraph
(43, (B}, or (C) of subsection {g}{]1} Jor any part
of the I2-week period of such leove under such
subsection.

(B} SERIOUS HEALTH COKDITION —An elipible
employee may elect, 01 an employer may require
the empisyee, to substitute any of the aorrued
poid vacation lsave, pevsonal legve, or medical
or rick leave of the empioyee for leave provided
under rubparagraph (£} or (Dj of rubsection
(ai(1) for any part of the 12-week period of quchk
leave under ruch subsection, ercept thal noth-
tng in thiz Act thall require an employer o pro-
vide paid rick leave ot paid medical ieave In ony
siuatien in which auck employer would not
nornaily provide any fuck paid ieate.

(e) FORESEEABLE LEAVE —

(1} REQUIREMENT OF NOTICE ~Jn any case in
whick the necessity for leave under subporg-
praph (A) or (B} of subsection (a)(1) iy foresee
abie based on an erpected birth or edoption, the
employee tholl provide the employer with nat
lesr than 30 doys notice, before the date the
ieape ix to begin, 0f the empioyee's intention {0
lake legve under such subparagraph, ercepl
that {f the date of the birth or adopiion reguires
leave to begin in less than 30 days, the employes
shall provide suck notice of i procticedle,

(2} DUTIES OF EMPLOYEE—In any cogie in
which the mecessity for leove under subpara-
graph {C} or (D) of subsection (aj}(}) i3 foreses-
able bated on pianned medical tregimend, {he
enploy eee—

(A} shall make 4 regsonable effort to schedule
the treatment? so a1 no! to disrup! wnduly the
cperationy of the emplover, yubrect to the ap-
proval of the heolth core provider of the em-
ployee of the health care provider of Lhe 2on,
daughter, spoise, or parent of the emploves;

and

(B} shall yrovide the employer with not jesy
than 30 doys wotice, before the date the ieqve iy
to bepin, of the employes's inlention to foke
leave under such pubparepraph, except that if
the date of the freatsnent requires leave 10 begin
tn lezs than X days, the employee shall provide
Fuch notice oy is pracrimbie.

{fi 3PoUSEs EMPLOYED HY THE SAME Eu-
PLOYER.~If uny case in which o kusdand and
wife entitied to leove under suliection (a) are
employed by the same employer, the agprepale
rumber of wotkweeks of leave 1o which both
may be entitled may be mited to 12 workweeks
during any 12-month peried, f ruck lesve U
takene

(1) under subparograph {(A) or (B of sub-
section Qi) or

{2} to care for o ok parenl under subparg.
pgraph (T of suck rubsection.

EEC. JoA CERTIFICATION.

¢a} IN GENERALdn employer wmay reguire

that & reuest for leave under subparagrapk (Ch
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o7 (D} of section 102{ai(1} be supporied by & cer-
tification ievued by the health rare provider of
the eligible empisyee ov of the ¥, doughter,
rpouse, of parent of fhe empioyes, as Gppro-
priate. The employer shall provide, in o timely
manner, 0 topy ¢f ruch certification to the
employet.

(b SuFriENT CERPIFICATION —Certification
provided under yubsection (G! $hall be yuSficient
1f il Figles—

(1} the date on which the sevious heglih con-
dition comomenced,

(2} the probebie duration of the condition;

(3 the appropriate medical foots within the
knowtedpe of the health care provider reparding
the condition;

(fi{A) for purposes of leave under pection
F62{a(INC), 6 matement that the eligible e
picyee 11 needed to care for the son, dauphter,
spowse, 07 paren! gnd an exrimate of the amount
of time that ruch employee is needed 1o care for
the 3om, dauphier, rpouse, 0 patent; ond

(B} for purporer ¢f leave under pection
opraiiiD), 8 Motement thot the employes is
unabie to perform the funcHons of the position
of the empiopes; and

{5} {m the case of certifivation for intermition?
leave for planved medical treadment, the dates
on which puch treatment f5 expected o b¢ piven
and the duratiom of such Mearment.

{ci SECOND OFINICN . —

{1} 1IN GEXERAL —In any ocnse i1 whick the em-
ployer Ras reaion 6 doubl the woliduy of the
certification provided wnder subsection (a) for
leque under pubparagropk (C) or (D) of section
Is20ajfl), the empioyer may reguite, ai the ez-
pense of the employer, that the ehipible employee
obiain the opinion ¢f @ second health cgre pro-
vider desigmated or approved by the employer
concerning any information certified undgder sub-
section (D} for such leave.

(2} LIMITATION —A health care provider des-
fpnated ot approved under peragrepk (1) shall
not be employed on & reguiat basis by the em-
ployer.

(8j RESGLUTION OF CONFLICTING OPINIONS o

(1} v GENERAL—I% gty cose in which the
second opinion descnbed (n rubsection {0} dif-
Jers from the opimicn in the original cethfi-
cation previded under subsection (o), the em-
pioyer may regquire, gf the erpense of the em-
pioyer, that the employee obiain the opinion of
@ third meolth core prowider designated or 8p-
proved jointly by the empisyer and the employee
concerning ke information tertified ungder sub-
section ().

(23 FINALITY —The opinice of the third health
care provider gomottning the informalion e
£ fied under subsection (L) shail be considered to
e final and sheil be Mnding on the empioyer
and the employee.

(ej SUBSEQUENT RECERTIFICATION —The ém.
ployer moy Teguire Lhat the eligibie employee ob-
Lain subseguent recertifications on o recsonabie
basiy.

SEC. Ix. mzémwm'r ANT BENKFITS PRUTEC.
TGN,

(o} RESTORATION 10 FOSITION —

(1) Ix GENERAL~Any eiipible empioyes whe
takey legve under techom [U7 for the {ntended
yurpese of the ledtve shall be ennitied, on rerurn
Jrom suck lepve—

{A) Lo be restored by the empisyer to the posl-
tion of employmen! held by the empioyee when
the Jeave commenced. or

{B; fo be restoved 0 on eguivalent position
with eguivalen! empicymeni bemefits, poy. dnd
other terms and conditions of employment.

{Z; LOSE GF BENEFITS —The takinp of keave
Sender pertiom JU2 shoil nof tesuli in the Joge of
any empicyment bengfit gocrued prior o the
daté on which the leave commenced.

{3} LIMITAZIORS =Nothing in thit gecrion
2hall be construed to entilie any restoved em-
sloyee (o

{4} the aocrus! of gny seniprity or employ-
ment benefits diunng ony pericd of leave; of

(B; any right, benefit, or potifion of employ-
men! giher Lhan any ripht, benefi, oy position
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10 whick the employee would have been entitled
had the employee not taken the leave,

(6] CERTIFICATION —A2 9 comdifion ¢f restorg.
Hon wnder paragroph (1), the employer may
rave & unifermly applied practice or policy that
reguirer enckh employee o raceive certificgfion
From the health care provider of the employes
thaot the employee ¢ ghle Lo resume work, excep!t
that nothing tn thir paragraph shall rupersede
g valid State or local law of 6 coliectve bor-
gaining aprecment thatf prverns the return o
work ©f employees toking leave under seciion
Io2eqp iy,

(5} CONSTROCTION.w-Nothing in fhiy sud
rection skall be construed & prokidii on em-
ployer from reguiting G empioyee on legve
under gection 102 fo report perisdizally to the
employer on the ratus and intention of the em-
ployee Lo return to work.

(5j EXEMPTION CONCERNING CERTAIN HIGHLY
COMPENSATED EMPLOYEES —

{1} DENIAL OF RESTORATION w-An employer
may deny restoration under subsection {c) fo
any elyntle employee described in paragrash (2
{fomr

(A} such denfal {3 ngcessary to prevent rub-
siantial and prievous economic infury 1o the op-
erations of the employer!

(B} the empicyer notifies the employee of the
intent of the employer to deny restoration on
such basis g the Hme the employer determines
that suchk infury wouid occur, and

(C} in any caee in which the leave hae com-
menced, the emplioyee elects not t0 returs 1o em-
ploymnent after receiving Rk notics.

{2} AFFECTED EMPLOYREES.—Anm eligible em-
ployee described in parafreph (1) 4 a salaried
eligible empivyee whe & among the hiphest paid
15 percent of the employees empioyed by the em-
ploper within 75 miles of the focility af whick
the employee 8 employed.

{C} MAINTENANCE GF HEALTH BENEFITS —

{1} COVERAGE —Ezcept af provided in para-
graph {2}, duting Gny period that an eligible em-
ployee tokes lesve under dertiom 02, the em-
ployer shall maintgin covevape under any
“grour keclth plan'’ (os defined in section
S(b 1) of the Internol Revenue Code of 1986)
Jor the durafion of such leqve &1 the level and
under the conditiony coverape would have been
provided if the empioyee hod continued in eme
pioyment continuousiy from the date the em-
pioyee commenced the lesve untll the date the
ernployee it rescored under rubsecton (o).

{2} FAlLURE TO RETURN FROM LEAVE—The
empioyer may recovey the premivm that the em-
Floyer pald for maintaining coverage for the em-
ployee wunder such proup health plan during
any period of unpaid leave under gecton 162
H—

(A} the employee fads & return from leave
under section 102 after the perisd of leave o
which the employee it entrtled Ao expived; and

(B) the emgployee fails to return to work for ¢
FEATON GLher [AQ T

(1} the continugtion, reCurTence, or ondel o/ a
gerious health condition that entitles the em-
pioyee to leave under pubparagraph {C) or (D)
of section 102{a}1); ar

(i} ether circumstances beyond the control of
the empivpee.

(3 CERTIFICATION e

(A} JSSUANCE v AR gmployer may reguire that
© Cinim that on emplsyes & unable o return
work becawse of the continuation, Yecurtenss, or
onset of the sevigus hegith condition described
in paragraph (2B be supported by

(i} & certificatipn tsrued by the heaitk core

provider of the eligibie empicyee, in the core of

an empioyer unable (o refumn W work becouse of
& condition specified fn sechom JGHQHINE o

(it a certifwation faxued by the hesith care
provider of the son, dauphter, rpouse, pr parent
of the employee in the cose of an enployee un-
able to return to work becouse of o cendiffon
specified in yection Fed(o}INC).

(Hi CoryY —~The empicyes shall provide, in o
timely manmer, & copy of auch eertificotion W
the empioyer.
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{C} SUPFICIENCY GF CERTIFICATION mr

{1} LEAVE DUS TO EERIOUS MEALTH DORDITION
OF EMPLOYEE~The certification described in
subporogroph (AX1) sholl be sufficient if the
cevtification glatey thaf a seriouy Realth condi.
tion prevenied the empioyee from being chle Lo
periorm the funckions of the positien of the em-
ployes o the date that the leave of the em-
ployee exprired.

fiij LEAVE bU¥ TO SERIQUS NEALTH COVDITION
OF FAMILY MEMBER wuThe certification gescribed
tn pubporagrapk (A7) shail be rufficient (f the
certification siates that the employee iz needed
tc caee for the son, douphter, ypouse, of parent
tehe has o seriows health condition on the date
thagt the leave of the ampioyee expired,

SRBC. J08. PROHIBIYED ACTS.

fa} INTERFERENCE WITH RIGHTS —

(1) EXERCISE OF RIGHTS — It shall be unlawful
for any employer to interfere with, restroin, or
deny the exercize of or the aitempt to eretcise,
any right provided under thiy tile.

{2} DISCRIMINATION ~Jt 3hail be uniawful for
any employer {o discharpe o7 in any other man-
ner diserimingte opainst any individusl for op-
posing oty prochice mode uninw/ful by this Hile,

(b} INTERFERENCE WiTH PROCEEDINGS GR IN-
GUIRES It shall be unlawfud for any perion 0
discharpe ¢t 1n any otAer manner giscrimingle
apaint  any  fndividual  because  ruch
individual—

(1) kas filed any charpe, or hay tnspitufed or
coused Lo be insrituted any proceeding, unger or
reiated to this fitle;

(2) has given, or is gbout 1o pive, gny informa-
fiom i comnecton toith any {nguiry of proceed-
fny reloting o gny ripht protvided under this
title, o7

£3) hoy teydfled, or s ghout to testify. in any
fnguiry o1 proceeding relating to any right pro-
vided under this Hitle,

SEC. 108 INVESTIGATIVE AUTRORITY,

(a; I GENERAL~T0 ensure compliance wifh
the provisiony of this Hile, or any repulation or
order isvued undes this titie, the Secretary shell
have, subject to subsechion (¢}, the invernpetive
authority provided under section Ilfa) of the
Fgir Lobor Swandards Act of 183 (29 US.C.
21ifa)}.

{b}) OBLIGATION TO KEEP AND FRESERVE
RECORDS.—Any employer shall keep gnd pre-
serve records in docordance with section 1le) of
the Fgir Lobor Stondards Act of 1838 (28 U.S.C.
2il4c)) end in aceordance witk regulations is-
sued by the Secretary.

(c) REQUIRED SUBMISSIONS GENERALLY LiM-
ITED TO AN ANNUAL Basis—The Secretory shall
not under the guithority of this section require
any employer or gny plan, fund, or program 1o
rubmit 1o the Secretary any booka ¢r recerds
mave than once during ony Ii-month penod,
unless the Secretary has reqsonoble cause to be-
lleve there moy erist o viclation of thix title or
any regulation or order {srued pursuant 1o this
tile, o7 43 investipating & charge pursuani to
rection J07TB).

{d; SUBPOENA POWERS.~For the purposes of
oy investipation provided for in thiy sscviom,
the Secretary shall have the rubpoena authority
provided for under section § of the Fair Lober
Swandards Act of 1534 (28 U.S.C. 208).

ERC, 100 ENPORCEMENT.

¢a} CIVIL ACTION BY EMPLOYEES s

¢1; LIABILITY —Any empioyer whe vioiates
gerrion 105 shall be Bable o any eligidle em-
pioyer aifected—

(A for damages equal to—

(i) the amount of—

¢1; any wapes. solary. employment benefits, o
other compenzation dented or lost Lo such em-
pioyee by reqaon of the Woigsion; or

(11} in & case in which wages, salary, employ-
ment benefils, OF Other compersation have not
bery denied or lost (o the employee, any actal
monetary losses sustuined by the employee 2y 6
direct rexult ¢f the violaton, such as the cont of
providing Care, up 1o @ sum equal to 17 weeks of
wopes of walary for the employes:
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{ii) the interest on the amount deserided
clawse (1) coiculaied i the prevciling rote; ond

fitt) on pddidenal emount e Houtdated dam-
apes egusl 15 the swm of the emount described
tn clouse {1 and the interest described in claouse
(1. except that if gn employer who hry viclated
rection JO8 proves to the saticfaction of the count
that the act or omisrion which viclated rection
195 was in pood faith and that the empioyer hod
recsomable prounds for belleving that the act or
omisrion wat not a viclafHon of section 105, such
court may, I8 the discreton of the cturt, reduce
the amount of the Hoblity to the amount ond
{nlerest der.ern*imd under clauses {1} and (1), re-
pectively;

(B for .mch equilabie relief s may be appro-
priate, Including, withput lmitation, employ-
ment, reinstatement, Gnd promoton,

{2} STANDING ~—An action to recover the dam-
apes or equitadie velief prescribed in paragraphk
(1) may be mainicined apaingt any employer
(including a pudlic agency) tn ony Federal or
Staze court of competent jurisdicon by any one
or more employees for and in behall of

{A) the empioyees, o7

(B) the employees and other employees simi-
Iorly vruated,

(1) FEES AND COSTS~The court in yuck an oo
tion sholl, fn addition o any judgment awarded
to the plaintiff, ollew o reasoncble attomey's
fee, veasomnable erpert witness fees, and other
coste of the action to be paid by the defendant,

(4) LIMITATIONS —The Tipht proviged by para-
graph (1) tc bring gn action by ot on behaif of
any employes shall termingte, unlesy yuch go-
tHon i3 dirrassed without prefudice on motion &f
the SecTetary, O

(A the filing 0f 6 complaint by the Secrelary
of Labor tn on acHon under rubsection (d) in
Whick-w

(i} restraing iz youpht of any furtker delay in
the payment of the damapes described i1 para-
graph {IJ(A, to yuck employee by an errpfoyﬂ
lindle under paragreph (1) for the damoges; or

fil) equirabie reltef is sought as & resul! of mi-
leged viciations of section 145, or

{Bj the filing of a complaint by the Secretary
in an aotion under rubsection (b) in whick & re-
covery 15 soupht of the domages described in
paragrardh (A} owing o an eispible employee
by an employer liable under paragrapk (1),

{b) ACTION EY THE SECRETARY —

(1) ADMINISTRATIVE ACTION~The Secreiaty
shall receive, investipate, and altempt to resolve
compiainty ¢f viclations of sectiom JOF in the
sume manner that the Secretary receivey, inves-
tigaies, and otiempts to vesslve cemplainty of
viciotions of sectiony € and 7 of the Fair Lobor
Standords Act of 1536 (29 U.S.C. 206 and 207},

{2} CiviL ACTIGN.--The Secrétary may bring
on artion In any Coutt of competent furisdiction
i recover on bekall of on ehgible employee the
domages desoribed {n subsection fa}1iA).

{37 SUME RECOVERED v Any Sums vetovered by
the Secretsry on behalf of an employee pursu-
ant to parcgroph (2} shall be heid in o rpecial
deposit account and skall be paid, on order of
the Secreiary. givestly to eoach employes af-
fected. Any suchk rums not poid o an empioyee
because of nabiily o 2o so within a peried of
2 pears shail be deporiled fnfe the Treasury of
the United States ay miscellonetus receinis,

(C} LIMITATION v

(1} I¥ CENERAL ~Ercept as provided tn parg-
praph (2, an ecricn may be broughi under sub-
seciion {a) of (B not later than § years after the
date of the fazl event constifufing the alieped
viciation for which the sotion s brought,

(2} WILLFUL VIGLATION.~In the casc of wuch
Qctios brought for o wiilful viclation of section
105, ruch acrion may be broupht within I yeors
¢f the date of the lost event corictiiuting the al-
leged viclation for wiich suck action iy broushl.

{3} COMMENCEMENT —In determuning when an
gotion ts commenced by the Secreiary wnder sub-
section (8) for ike purpsses of this subaection, {t
sroil be conxdered to be commenced on the date
whes the complaind 2 fil
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«d) ACTION POR INIUWCTION BY SECRXTARY v
The district courta ¢f the United States sholl
hove furlsdiction, for couse Jhown, Oper Gn 4o
tion brought by the Secreiary o restrofn vicla-~
“ons of section J05, including actions (o revitain
the withholding of payment of wages, xlary,
employment benefits, or ofther comperaation,
plus interest, found by the court & be due to &li-
Lrible employess.

BEC, Jo&. SPWLA.L RULES CONCERNING EKMPLOY.
LOCAL RDUCATIGNAL AGEN.

{3} APPLICATION —

{1) IN GENERAL ~~Ezcept a3 stherwire provided
tn thir sectiom, the rights {including the vighly
under section 104, which shall ertend through-
cut the period of leave of any empioyee under
thir section}, remedies, ond procedurey under
this Aci thall apply to=

(A} ony local educational epenty’ (43 de-
fined in sectiom I47i(12} of the Elementary and
Serondary Educction Act of 165 (20 US.C,
2851(22)) and on elgible employee of the agen-
oy, ond

(B} any private elemeniary ond secondary
school and an eligible employee of the schosl.

{2} DEFINITIONS ~For purposes of the applica-
Heom deseribed in paragraph (1)

{A; ELIGIBLE EMPLOYEE —The ferm “elipihle
employee’’ meane an eligible employee of on
agency o7 wchool descrided in parcgraph (i)

und

(B} EMPLOYER ~The term “employer’ megnt
an apency or school described in paragraph (1),

(&) LEavE DOES NOT VICLATE CERTAIN OTHER
FEDERAL JAwS.m A local educationoa] opency
and a privale eiementary and recondary school
shail not be in violotion of the Individuaiy with
Drsabiiivies Education Act (20 US.C. 1400 et
se3.), section 804 of the Rehobiitintion Act of
1573 (28 U.5.0. 784), or title VI of the Oivll
Righty Act of 1964 (42 U.S.C. 20004 & reg.}, #ule-
Iy gt a result of an elipible empioyee of such
agency or achool exercising the rightt of tuch
employee under this Act,

(€} INTERMITTENT LEAYE POR INSTROCTIONAL
EMPLOYEES —

(1) IN GENERAL~-Subject to parograpk (2), in
eny case tn which an eligible employee eme
pioyed principally (n sn instructongl capacity
by any suck educational agency or school re-
guests tegve under rubperagraph (C) or (D) of
section JO2aX1) that ts Joreseeable bused on
pionned medical treatment and the employee
wouid be on legve for greater than 20 percent of
the totel number pf working days in the period
during which ihe leave would ertend, the agen-
oy or achool may reguire tha! suck employee
elect gither—

(A) to take legve for periods of a particular
duration, not to ezceed the durction of the
planned medical fregiment; or

(8} to transfer temporarily to an avallable al-
ternative position offered by the employer for
which the enployee i gualified, gnd that—

{1} has equivalent pay and benefits; and

(i better aocommodates recurring periods of
leave than the repular employment porifion of
the employee.

(2} APPLICATION —The electiony described in
rubparagraphs (A} and {8} of paragraph (1}
shall apply tnly with resper? 10 an eligible en-
Fioyee who cotnpliey with section 162(ei2).

{d} BULES APPLICABLE 0 PRRIOLS NEAR THE
CONCLUSIOGN OF AN ACADENIC TEAM~The Jol-
lowing rules shal apply with respect to periods
of lenve mnear the conclumion &f on aeademnic
term in the case of any eligible employes -
pioyed principoily th on insfructonal copacity
by any ruch educational agency or school!

(1} LEAVE MURE THAN § WEEXS PRICR TQ END
GF rERM I the eligible emzioyee bepins leave
under section 162 more than § weeks prior to the
end of the seadamic tevm, the agency o school
may regquire the empioyee o conbinue faking
leaue untll the end of such term, if—

{A) the fegue & of ui least I weeks duradion;
and
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(8} the returm to employment would cecur
during the 3-week pericd before the end of such

term,

(2} LEAVE LESS THAN $ WEEESY PRIOR TG ERD GF
TERM ~2f Lhe elipibie employes begins lecve
wunder subparagroph (Aj, (B), or (C} of section
Jo2tali} during the period thaf commences &
weeks prior to the end of the academic term, the
agency or ichool may reguire the employee Lo
contitue faking lesve un#l the end of huck

ferm, {f~-

{A) the leave (2 of greaier than I weeks durs-
tion, and

{E} the return o empioyment would ocrur
during the I-week period before the end of such

term.

(3} LXAVE LESS THAN 3 WEEXS PRICR 10 ERD OF
TERN ~If the eligible employee beging leave
under paragraph (Aj, (B, or (C} of section
102ta}(l) during the peripd that coworences 3
weeks prior o the end of the academic term and
the duration of the leave ig preater than § work-
ing doys, the agency or school may require the
enployee to continue to take leave until the end
of such term.

(e} RESTORATION TO EQUIVALENT EMPLOY-
MENT POSrrion—For purposes of determing-
tions under gection 104(a)(1)(B; {relating o the
restoration of an eligibie employee (0 on equiva-
lent porition), in the case of o local educational
aoency or a private elemeniary and secondary
schonl, ruck determination sholl be made on the
bars of establuhed school bourd policler angd
proctives, private school policier and proctices,
and collective barpaining apreements,

{7 REDDCTION OF THE AMOUNT OF LisBIlL-
ry-!f a local educational agency or o private
elemeniory and secondary schoct that hay vio-
lated title ! proves to the satisfaction of the ad-
ministrative low fudge or the courl that the
agency, school, or department hod rexronable
grounds for belleting that the underlying oot or
omizrion war not G viclation of ruch title, such
Futkge or court may, in the discretion of the
sfudge of court, reduce the amount of the Habils
ity provided for under section I0T(GHIK A} to the
omount and fnterest determined under clauses
i} angd (8), rexpectively, of such section,

BEC. 108. NOTICK.

{5} IN GENERAL-wEack employer shall posrt
and keep poried, in conepicuous places on the
premiser of the employer where notices o em-
ployees ond applicants for employment are cus-
tomarily posted, G notice, to be prepared o 4p-
proved by the Secretary, setting forih excerpis
Jrom, or summaries of, the pertinent provirions
of this title and (nformation periaining 6 the
Aling of a charge.

(b PENALYY~Any employer that willfully
viciates this section phall be amessed o civil
money penalty not to erceed J100 for each woa-
rote offense,

REC. 116 REGULATTIONE.

Not loter than 8¢ dayr after the date of enati-
meni of thiz title, the Secretary phall prexcribe
ruck repulations G4 gre necessary to ooy oul
this pitle.

TITLE I-LEAVE FOR CIVIL. SERVICE
EMPLOYRES
SEC. 301 LEAVE REQGUIREMENT,

(o} CIVIL SERVICR EMPLOYEES ~—

(1} IN GENERAL -~~Chopter £3 of title 5, United
Sezter Code, i3 amemded by Gdding at the end
the foilowing new subchapter:

“SUBCHAPTER Ve FAMILY AND MEDICAL
LEAYE
5 5381, Definiticns

“For the purpose of thiy subchapter—

(1) the term Cemployee’ means an individual
whs hay been employed for al least 12 months
on gther than @ temperary ot intermitient

‘{A) o1 an employee as defined by zection
301425 {excluding gn individus! emploped by
the Government of the District of Columblaj; or

“(H} tn o porition referred W in clause (vj o7
iz} of mack pection;
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(T the Lo ‘health ixzre provider’ mAG Rpe

“{A} o doctor of medicing or osteopathy whe
ir authorized to practice medicine o7 surpery {os
npproprigtel by the State tn which the doctor

procticet; ond

YR) ony other person deterrsined by the DA
vertor of the Office of Personnel Monogement to
be capable of providing kealth care services;

(3 the term ‘parent’ meows the bislogical
parent of an empioyee, of an individual who
stood i loco parenta 1o gn smployee, when the
employee war ¢ ton or daughter;

vedi the terrs veduced lecwur schedule’ weans
leawe tha! reduces the usual number of Mours
per workweek, o Aoure per workday, of an em-

ploves;

'S0 the term “periowr hegith condition' means
an linegss, tnfury, bmpairment, or phyrical or
mentad condition that invclvesr—

“{A} inpotent care in @ hospital, hospice, or
residensial medical care factlity, or

“{B) ctmtinuing freatment by o heaith care
provider; angd

(6 the term ‘gom or daughter” means 6 blo-
logical, adopted, or foster chiid, g stepchild, a
lepal ward, or o child of & person nanding in
loco parentls. who {3—

EAY under 18 yeurs of ape; o7

(B} 1§ years of age or oider and ncapable of
2elf-care because of o menial or physical disabil-
Ly,

“f 6482 Leate requirement

a1} An smplopes phall be entitied, subfec!
to secton 6333, to o total of 12 administrative
wor kweeky of leave during any 12-month period
Sfor owne or move of the following:

"¢ &) Becouse of the Birth of a son or douphler
of the employee and tn order o cure for such
son or daughter,

*(B) Becouse of the placement of a son or
davghter with the employee for odoption or fos-
ter care.

“{C: In order to care for the spouse, or & pom,
daughigr, vr parent, o/ the enpioyee, 1f puch
pouse, son, daughier, or parent hor g serious
heplih condition.

(D) Berause of 4 seriouy henlth condition
thaf makes the employee unable to perform the
functiong of the employee's ponition.

(2} The entitigment to lesve under rubpara-
gruphk (A} or (B) of paragroph (1) based on the
tireh ot placement of o son or dauphter shall ex-
pire at the end of the Ji-raonih period bepinning
on the dote of yuch birth or placement,

'CIHAF Leave under subparagropk (A} or (B)
of paragraph (1) shall not be tokew by an em-
ployee (ntermitiently unless the employee and
the employtng apency of the empisyee agree oth-
emetze. Subject to subparagraph (Bi, subsection
te), and section £383rb;05), leave under subpara-
graph (C) or (D) of paragraph {1} may be taken
intermittontdy when medioally mecessary.

(B} If 4n employes roguerty intermiftent
leaoe under rubparagrask (C) ot (D) of para.
greph (1) that 5 foreseeabic based on planned
medical treatment, the emplsying afency may
regquire ruch empioyee Lo transfer temporarily to
an guatoble glrernodue porition offered by the
employing agendy for which the employes i3
qualified and thai—

e ko eguiialent pay and benefin, and

() bettey Gocomonodates recurring periods of
leave than the reguint employment position &f
the emgployes.

“rh} Om gpreement beiiseen the emplaying
Gpency and the empioyee, leave wnder pub-
section {6} may be lahken tm & redured leave
schedule. fn the case of an emplovee on o Te-
Guced leave scheduie, any Kours of leawe tahen
by ruch empleyes wnder such schedule shall be
subiracted from the totol! amount of Ieave re-
moining Guoliable to such employee under yub-
section (a), for purpores of the 12-monik pericd
frvsived, ox on kour-for-kour bavis.

“te) Ercept oy provided in subsection (dj,
leave granied under subsection {6 shall be leaxve
without pay.
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{d} An enployer wmay elect to subrtitute for
Legve under yubparagraph {A), (B), {C), or (D)
of subsection {a){l} any vf the employee's oo
crusd or goowmmulzied annusl o sek lave
under yubchapier 1 for any part of the 12woeek
period of lenve under ruch subparagroph, erceyt
that nothing (n this pubchapter shall vequire an
employing ogency to provide patd rick legpe tn
any siuntion fn whick ruch emploping apency
would nof mormaly provide any yuck paid
teqre,

“teN1) In any case in whick the necersity for
leave wnder pubparagrach (A) or (B} of sub-
section (a)(1) 12 foreseeable based on an expected
birth or placement, the employee 3hall provide
the employing apency wiftk not lem than X
days’ notice, be'vre the date the leave ie to
beptin, of the employee't intentom o take leave
under puch rubparagraph, ercept thatf if the
date of the tirth or adoption requires legue fo
begtn (1 lesr than X days, the enplepee shall
provide ruch notice oy s practicable,

YR} PnoGny ogae in which the necesrity for
leave under subparagraph (C) or (D) of rub-
section (a)(l} 1 foreseenbie bared on plonned
medicnl treatment, the employee—

*(A) shall make o reasonabie effort to ached-
tie the treatment a0 a1 not to disrupt! unduly
the opera¥ons of the emploving agenty, subiect
te the approva! of the kealth care provider of
the employee or the health pare provider of the
#om, daughter, spouse, or poreni of the em-
ployee, ond

*(B} shall provide the empioying agency with
not lese than 30 days™ notice, befove the date the
leave i3 0 begin, of the employee's intention to
toke legve under yuckh rubparagraph, excep!
that {f the date of the trentment reguires leave
Lo begin in less than 30 days, the employee thall
provide ruch notice g2 i procticable.

*F 6383, Certification

(o) An employing Goemcy may require that o
reguet for leave under subparagraph (C) or (D}
of section £382(a)1) be rupperted by certifi-
vation {rrued by the kealth care provider of the
employee or of the son, daughter, spouse, of
parent of the employee, oy aprroprate. The em-
plovee shall provide, tn g tmely manner, a copy
of ruch ceritflcation to the empipying Gpency.

b} A eerHfication provided under rubsection
(a) sholl be yufficient if it stategen

“{1) the date on which the serious healih con-
dition commenced;

*'(2} the probuble duration of the condition;

(1) the appropriste medical facts within the
kmowledge of the heolth care provider reparding
the condition,

“(INA) for purposes of leave under section
8322(a 1N CF, a motement thatl the smployes {2
needed to care for the yon, douphter, fpouse, or
porent, and an estimate of the amount of Hme
that such empioyee ¢ needed ko care for auch
son, daughter, rpouse, or parent; and

B} for purposer of leave wunder section
Ead2lapIND}, o staiement that the empicyee {3
unabie 1o perform the functiony of the porition
of the empioyee; ond

(5] in Lhe case ¢f certification for intermit-
tent lesve for planned medion! treatment, the
dates on which yuch treatment U expected to be
given and the duration of such treatment.

“tedl) noany care in which the employing
aoency has reason to doubt the validity of the
certifleation provided under subsection {a; for
legwe under rubparagraph (C) or (D} of secton
1820531}, the empioying Gyency mey ragquire, ol
the ereense of the agency, (hat the employee ob~
tain the opinion of o second heqlth care pro-
vider deripnated o approved by the employing
apenty conoerning any iufornation certifled
uncer subsection (b} for such leave.

{2} Any Reclth carve provider designated or
opeoved Lnder parograph (1) shall not be eme
pioyed on a regular baris by the employing

aoemly,
“(dif1) Fa any tose tn whick the secomd opin-
{on described in subsection (o) differs from the
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erigingl cerification provided under subsection
(&), the employing Ggency may require, of the
erpense of the apency, that the empioyes obtain
the ppinion of o third health care provider des-
ionaied or spproved foindy by the employing
opency and the employee concerning the infor-
mation ceriified under yubsection (b).

*(2) The opinion of the third health care pro-
videt concerning the infermation certified under
subsection [b) shall be conridered to be final gnd
#hall be Mnding on the employing opency and
the empicy e,

"{e} The employing coency mop require, at
the erpense of the agency, that the employee ob-
i rubseguent recertifications on & reasonable
Dasix

*2 8354, Emplovment and beneflis proiection

“{a) Any employee who takes leave under sec-
#on 8382 for the tntended purpose of the leave
shall be sutitled, wpot verum from such legve—

(1} to be restored by the employing agency 1o
the porition held by ihe empioyee when the
leuve commnenced. or

‘(2) to be restored 0 un eguivalent potition
with equivalent beneflts, poy, satus, and other
terms and conditions of empioyment,

“(b) The takinp of leave under section 6382
shall not result in the logr 0f any employment
benefit aeorued prior to the date on which the
lenve commenced,

“{e) Ervept ay otherwise provided by or under
Iaw, notking in this section phall be construed
to entitie any restored employer to—

(1) the accrus! of ony seniovity or employ-
ment benefits during gny period of leave, o7

“{Z) any right, benefit, or pesition of empioy-
ment other than any right, benefit, or porition
to which the employee would kave been entitled
had the employee not token the legve.

(a4} Ax 6 condition fo restoration under rub-
peciion fa}, the gmploying agency may have o
wniformiy opplled proctice or policy that re-
Quires each empioyee to receive certification
Sfrom the health care provider of the employes
that the employee (s able to remume work.

(ej Nothing in thir section yhall be conafrued
to prohibit an employing agency from requiring
an empioyes on leave under gection 6342 to re-
port periodically to the employing agenty on the
status and tnlention of the employee 1o refurs
te work.

*§ 8388, Prohibition of coercion

(o) An employes shall not divectly or indi-
recily intimidate, threaten, or coerce, or attempt
to infimidate, threaten, of coerce, any other em-
ployee for the purpose of interfering with the
erercire of the rights of the empicyee under this
subchapter,

“(b} For the purpose of thiy section, ntimi-
date, threaten, or coerce’ inchuder promising to
confer or conferring any bemefit (ruch at &p-
pointment, promotion, or compensation}, or lok-
ing or threatening to take tny reprisal (puch a3
feprivation pf appointment, gromoton, o1 com-
PenEItion).

*FEI35. Health tnasurance

VAn employer envolied in o heclth benefits
plon under chapter 8% whe O ploced 10 & leave
Hatur under section £327 may elect £ continue
the henlih bemefits enrollment of the pmployee
while in puch leave status and greasge o oy
currently inls the Employess Health Benefits
Pund (described in section 3905), the appro-
priate employee contributions.
“F E387. Regulations

“The Office of Personnel Mancpement sholl
preseribe regulations necessary for the adminis.
tratien of this subchapter. The repulations rre-
wcribed under it subchapter thall be consistent
u}{m the rmia&dmue Iprfesmb' ed by the Secretary
of Labor under of the Fami
Leave Act of 19827, Amily and Medical

2} TAsLE GF CONTENTS —The tobie of con-
tenlys for chapter 63 of Htle 5, United {smms
go‘g{eg;g amended by sdding at the end the fol-
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SUBCHAPTER V—FAMILY AND MEDICAL
LEAVE

Definitions,

Lecoe reguiremeni,

Certification.

Emzloyment and benefits protection.
Prohibition of coercion.

“E388. Mealth tnvurance.

+5387. Regulationa.”.

(b EMPLOYEES PAID FROM NONAPPROPRIATED
Fuans.—Section 2185/eiiy of title 5 United
Swater Code, {t amended—

(2) by eerikimg Uor™ ot the end of subpara-
praph (C); and

(2; by adding at the end the folliowing new
Fubparapreph

(E; subchagpter V of chapter €], which shall
be applied o &3 Lo construe references to benefil
prograrss 1o refer to appiicable propramy for eme
pioyees patd from nengppropriated funds, or ™’

FITLE 1w OGMMISSION ON LEAVE
EEC. 301. ESTABLISHMENT.

There is estadiished a commission o be known
a: the Commission on Leave (Rereinafier re-
Sferred to in this title os the “'Commission™),

KEC. 301 DUTIESR

The Corsission thall—

{1} conduct o comprehensive study of—

{4) ermsung and proposed policies relating lo
legve;

(B the polennal costs, benefits, and impa<t
on productivity of such polictes on employers,
and

(Ch elternarive and egulvalent State enforce-
ment of this Act with respect W employees dee
scribed in xection JGdic); and

(2) wot loter than 2 pears after the date on
which the Commission first meets, prepore ond
rubmil, 1o the eppropriate Committees of Con-
press, o report foncerning the yubjects lsted in
paragraph (1)

SEC. 30 MEMBERSEIP.

(a) COMPOSITION

(1) APPOINTMENTS.~The Commission shall be
composed pf 12 voring membery and 2 er officio
mombers 0 be appointed not later than 80 days
after the date of ihe enactment of this Act as
Jollsws:

(A} SENATORS —Ome Senater shall be ap-
roinfed by the Muajonty Leader of the Senate,
and one Senator yhail be appointed by the M-
nonty Leader of the Sengte.

(B) MEMBERS ©OF HOUSE OF REPRESENTA-
TIVES.—Ome Member of the House of Represent-
atives shail be appointed by the Speaker of the
House ¢f Representigiives, and one Member of
the Heuse of Represeniatives shall be appointed
by the Minority leader of the House sf Rep-
resenitatives.

{C} ADDITIONAL MENEBERS wm

(1} APPOINTMENT —Two Members sach zhall
be appoinied by—

{1} the Speaker of the House of Representa-
wves,

(11 the Mojority Leader &f the Senate;

(11} the Minority Leader of the House of Rep-
resemtatives angd

(i¥) the Mincrizy Leader of the Senale.

{ii] EXFERTISE—Such members shall be ap-
poinied by virtwe of demonstraied erpertize in
reievant family, temporary discdilify. and labor-
manggonent fsrues and shall include reprezent-
atves of empioyers.

(2} Ex OFFI0 MEMBERS ~~The Secretary of
Health and Human Servicar gnd the Secrelary
of Labgr shall serve om the Commission &8s
nonvoting er officic members.

(b} VACANCZIES wwAny vacanly on the Cornmis-
som skall Se filied in the manner tn whick the
orginal appoin vt was made. The vacancy
shall not cffect the power of the remafning
members to erecute the dufiey of the Comenis-
ngn,

(Ci CHAIRPERSON AND VICE CHAIRFERSUN.—
The Commission shall eiect a chairperson and &
vice choirpersen from omong the members of the
Commisrion.

HER.
*8342.
“E3E3.
“ERE.
"53835.
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{d} QUCRTM —Eght membery of the Commiy-
sion shall constitute a quorwm for oll purposes,
except tha! o lesser nmuwmber moy constituie o
quoTum for the purpese of holding hearinps,
BEC. ¥, COMPENSATION,

(a} PAy.-Menbers of the Comunixeion gholl
seree writhoul compensotion,

(5} TRAVEL EXPENSES.~—Membert of the Com-
misrion shall be oliowed recsomable trovel e2-
penses, including ¢ per diem slivwanse, in oo
cordance with section 5703 of titie &, United
Swter Code, when performing dulies of the
Commigsion.

SEC. 308, POWERS.

{a} MEETINGS «uThe Commission shall firs?
meet nud latey than 30 days a/ter the date on
which gl members gre appointed, and the Com-
mission shall meet thereafier on Lhe call of the
chairperson or @ majority of the members.

{5} HEARINGS AND SESSIONS wThe Commission
may hold ruch hearings, vt and act ot nuch
tirmes ang places, fake suck testimony, ond re-
ceive such evidence ay the Commission conruders
appropriate. The Commission may adminisier
oaths of affirmations to witnesses sppecring be-
Jore iz,

{2} ACCESS 7O INFORMATION —The Commission
may secure directly from any Federa] apency in-
Sformation necessary to enmable 1t fo carry out
this "Act, §f the informoation may be disciosed
under gection 557 of title 5. United States Code.
Subject to the previous sentence, on the reguest
of the chairperson or vice chairperson of the
Commission, the kead of such agency shall fur-
nish suck information to the Commision.

(@) EXECUTIVE DIRECTGR.—The Commission
may apront an Erecutive Director from the per-
sonnel of any Federgl ggency o assist the Com-
misrion in corrying cul the duties of the Com-~
mixsion. Any appointment 3hall not tnterrupi or
othercise affect the civil service status or privd-
leges of the employee appointed.

{e) USE OF FACILITIES AND SERVICES—Upon
the request of the Commission. the head of any
Federal agency may moke grallchble o the Com-
mizsion any of the facilities and services of such
agency.

(f} PERSONNEL FROM OTHER ACENCIES.OM
the request of the Commission, the head of any
Federal apency may degil any of the personnel
of ruch spency to assist the Commission in core
rying out the duties of the Commission. Any de-
taid shail not fnterrupt or oiherwise affect the
civil sevvice statuy or privileges of the Federal
employee.

{g) VOLUNTARY SERVICE.-~Notwithsiandinp
section 132 of title 11, United Stgtes Code, the
chairperson of the Commiztiom may accept for
the Commirsion voluntery sernces provided by a
member of the Commssion.

SEC. 306 TERMINATION.

The Commission shall terminate 30 days afler
the date of the submisrion of the report of the
Commission Lo Congress.

TITLE IV MISCELLANEOUS PROVISIONS
EEC. #01, EFFECT ON OTHER LAWS,

(a] FEDERAL AND STATE ANTI-DISCRIMINAYION
Laws—Nothing in this Act or any gmendment
made by this Act shall be construed {6 modify e
affect any Federal or Siate low prohibiang dis-
crimination on the bans of vare, religlon, color,
national origin, sex, gge, or disabiliry.

(8} STATE ARG LOCAL LA%S.uNpthing in thig
Act gr ony cmesdment made by this Act shali be
construed [0 supersede gny provivion of any
Stgte ond loeal low thaf provides gregier em-
ployee leave riphty than the rghis established
under this Act or any cmendment made by this
Act,

S5C, €01 EFFECT ON EUSTING EMPLOYMENT
BENEFITS

{0) MORE PROTECTIVE wNothing in this Act
o1 any amendment made by this Act shall be
constried (o diminik the oblipation of an em-
ployer to comply with any coliecHve barpaining
apreement of any employment benefit program
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ot plan that providey greater fomily and medical
leave rights to employeet thon the rights pro-
vided under thiy Act or guy amendment made by
thiz Act.

(b} LESS PROTECTIVE~The vights provided to
employees ungder thiy Act or pny amendment
made by this Act phall not be diminished by any
coliective bargaining agreement or gny employ-
mend bengfit program or plan.

BEC. 403 ENCOURAGENMENT OF WOEE GENEROUS
LEAVE POLICIESR.

Nothing in this Act or ony amendment made
by this Act shall be consrued o discourage eme
pioyers from gdopting or rétaining leave policies
more pererous than any policies that comply
with the requirements under this Act or gny
amendment made by this Act.

SRC. 604 REGULATIONS.

The Secreiary of Labor shall grescribe such
regulations Gr Gre necessary £0 carry oul kec-
tony 40! through 403 nol later than 60 doys
sfter the date of the enactment of thir Act.

BBC. 405 EFFECTIVE DATES.

(@) TrriE Hi—Tide 111 shall tuke effect on
the date of the enpctment of thiy Act.

{t) OTHER TITLES -

(1} I¥ GENERAL.—Ercept as provided in parg-
grapk (2), titles I, {1, and V 4and this ttle skall
take effect 6 months after the date of the enact-
ment of this Act.

{2} COLLECTIVE BARGAINING AGREEMENTS —In
the case of a collective bargaining agreement in
effert on the g/fective date prescrided by para-
groph (i), tile | yhall spply on the ecrlier of—

(A} the date of the termingtion of such agres-
ment; ot

(B8] the date that ocours ]2 months ofier {he
date of the enactment of this Act.

TITLE Ve=COVERAGE OF CONGRESSIONAL
EMPLOYEES

ESC. 501, LEAVE FOR CERTAIN SENATR RMPLOY.
KES.

{z) QOVERAGE.~The rights and protections es-
tobiished under sectisns JOI through 105 shall
apply with respect to @ Senate employee and an

.employing office. For purposes 6f such applics-

tion, the term eligible employes’ mesny g Sen-
ate employee and the terym empicyer’ means an
employiap office.

{b) CONSIDERATION OF ALLECATIONS —

{1} APPLICAELE FPROVISIGNS.~~The provivions
of tections 304 throuph 373 of the Government
Employee Rights Act of 1991 (2 U.S.C. 1204-12{3}
shall, ercept as provided in subrections {d} and
(e )un

(A} apply with respect to an glegafion of a
viplation of G provision of sectiond 161 through
108, with vespect to Senatz employment of a Sen-
ate employee; ond

{8} appiy to such an glegation {n the same
manner and o the some exient gt yuch sections
of the Government Employee Riphts Act of 1961
apply with respect to 6n Gliepution of o visla-
tiom under ruch Act.

(2} ENTITY ~Such gn allegation shail be od-
dressed by the Office of Senate Falr Employ-
memt Proctices ov puck other entity 68 the Sen-
ate may designate.

{t} RIGHTS OF EMPLOYEES ~The Office of Sen-
ate Fair Employment Practices shall ensure that
Senate employees ore informed of their righis
under sections 18] {hrough 1585,

() LiMITATIONS —A request for counseling
under pection 305 of ruch Aot by o Sencir em-
ployee slleging o viclofion of g provirion of sec-
tigny JO1 through JGS5 sholl be made not luter
than 2 years after the dace of the lost event con-
ituting the alleged wiolanion for wiich the
counseling 1y reguestsd, or not Ister than 3
yeary after suck date in the care 0F & willfwl vio-
watton of sectien JO5,

{8} APPLICAEBLE REWEDIES —The remedies ap-
plicohle 1o tndividunliy whe demonstrate o visia-
tion of @ provision of sectiony I0F throuph 103
shall be mich remedies gy would be appropricle
if awarded under paragraph {1 or (3} of section
1¥ia).
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{fi BXERCIZE OF RULEMAEIWG POWER —The
provisions of subtectons {b), {o), {d}, and (8],
ezcept Gy puch pubsections apply with respect to
section 308 of the Government Emplayeer Rights
Azt of 1951 (2 US.C. J208), are enaciad by the
Senscte o an erevciee of the rulemaking power
of the Senate, with full recogmition of the right
of the Semale to change itz rudes, tn the same
manner, and o the same axtent, Q! in the cose
of any cther rule of the Senate. Xo Senate e
ployee may commence @ fudicial proceeding with
respect o an allepaiion dercribed In subsection
(b(1), except o provided tn this section.

(0} SEVERABILITY —Notwilhstanding  ony
other provisiom ¢of law, Uf any prevision of sec-
Hon X8 of the Government Employee Riphts Az
of [§51 (2 U.8.C. 120%; or of mebrection {€} i1 tn-
validated, both puck section 309 and subsection
{¢) phall have no force and #ffect, and thall be
convidered 1o be inuvalidated for purpases of e~
ton J22 of such Act (2 ULS.C, 1224,

(%) DERINITIONS —AS used in this secton:

(i) EMPLOYING QFFICE ~The term “employing
office’’ means the office with the Anal suthosty
dexcribed in pection 301{2) of ruck Act {2 US.C.
Je6ic2}).

(7} SENATR EMPLCYEE —The term “Senaie em-
ployee’’ means an employee descrided fn pub-
poragraph (A} or {B) of yecrion 361(cH]) of ruch
Act 2 US.C.I20HcK1)) whe has besn employed
Jor ot least 12 monthy on oither thon o tem-
porary or intermitten! basly by any employing
office.

SZC, #0t. LEAVE POR CERTAIN CONGRESSIONAL
EMFPLOYEES,

(3} In GENEAALL—The rights and protections
undet gections 102 through I35 {other than zec.
tian MM phall Goply to ony employee in gn
employmeni position and any empioying guthor.
fty of the House of Representatives.

(b} ADMIKISTRATION —In the odministration
&f thir section, ihe remedier and procedures
under the Fair Employment Procices Resciu-
ren shall be applied.

(¢} DEFINITION —As wsed in thiy section, the
term “Fair Employment Practices Resohutiom™
means the resolution in rule L of the Rules of
the House of Representatives.

Aznd the House agree to the same.

Prom the Committes ot Edncation and
Laber, for considaration of tities I, III, and
IV (except section 404} of the Benate biil. and
titles I, I, and IV of the House amendment,
and modincations commitied to conference:

WILiiak D, Forn,

WILLIAM CLAY,

GECRGE MILLER,

DLk £ KILDEER,

Pat WILLIAMS,

MATTHE® G. MARTINEL,

Masonr R, OWess,

CHARLES A HaYES,

TOM BAWYER,

DoMALD M. PAYHE,

JOLENE UNSOELD,

CRAIG A. WABHINGTON,

JOSE E. BERRANO,

PATsy T. MINK,

JUEN W, OLVER,

B PASTOR,

MARGE ROUERMA,
¥rom the Committes on Post Office and
Civi} Bervice, for oonsiderstion of titie T of
the Benate bill, and title T ¢of the Houss
amsndment, and modifications commitied to
oonlsrents;

WHiiaM CLAY,

PAT BOHROEDER.

AaRY ROSE QAKAR,

GERRY BIRORSKT,

GARY ACEERMAN,

BENIAMIN A, GILWAN,

CONSTANCE MORELLA,
From the Committes 05 Houss Administra~
tion. for coneideration of section 44 of the
Estate blil snd titie ¥V of the Hovpe amend-
eent, sud modilications committed o gon-
farssoe:

CONGRESSIONAL RECORD —HOUSE

WILLIAM CLAY,
MARY ROSR GAXAR.
BAM GrIoENace,
Manapers on the Part of the House.

Monapers on the Part of the Sengte.

JOINT EXPLANATORY ETATEMENT OF
THE COMMITTEE OF CONFERENCE

The managers ob the part of the House and
ths Benats at the confersnoe on the dissgree
ing votes of the two Houses on the amend-
rment of the Bouss to the bill B 6, to grant
empioyvees family and temporary rmedical
leave nonder oertaln clrcumstancss, and for
other purpeses, submit the following joint
statement to the House hnd the Banats L5 ex-
bianetion of the sifect of the action agresd
upob by the mansgsrs &5d recornmetded in
the accompanying conference raport:

TITLE I -GENERAL REGUIREMENTS FOR LRAVE
Leave entitlerneniBirth of son or daughter

The Betiate bill provides that an empioyes
eLall be entitled to jeave ‘'because of the
hirth of & son or daugliter of the smployee',
The House amendment adds the regiirement
“and in order to care for such son or daugh-
ter',

The oonference agreemment sdopts the
House provision.

TITLE B—LEAVE POR CTVIL SERVICE EMPLOYEES
Deftuition of emplopee

The Benate bill defines the term employee
ay &5 individusl “*who has been smpioyed for
&t lesst 17 mopths by an employing agency
and completed at least 1,250 hours of service
with Bn employing agency durlng the pre-
vious i2-mooth period.”. The House amend-
ment delines the term employse 88 a0 indi-
vidual “who Las been employed for at least
12 months on cther thapn & {emnporary or
intermittent basis.

The conference wsgreerment adopts the
House provision.

Definition of parent

The Sanats bill defines the termn parent as
“‘the biological parent of the child or an indi-
vidual who Btood in loco parentis to a child
wisen the child was & son or dsughter”, The
Heouee amendment defines the tarm parent &s
“the blojogical parent of an smplayee or In-
dividual who stood in loco patentis to Ao em-
pioyee when the employes was—

“{Ajunder 18 years of age; or
“(H} I8 years of age or older aad Incapable
of gelf-care because of & manial of physicsl
disability™,

The confersnce agreemant peovides that
the term parent mesns “the biciogica] par.
ent of Bn employse, or an Individus! who
Btood 1n Joco parentis to an amployes, when
thes emploves wes & son or daughter;™.
Definition of serious health ronditiom

The Benate bl delines the term serious
bealth condition as “an ilness, injury, ime
pairment, Or phiysical or meotal conditicn
o The Houss armendment definss the
term seriouk heaith condition a8 “a disabling
tilpsge. injury, impairment, of physicsl or
montal condition . .

Leove entitlement—Hirth of son or doughter

The Senate bill provides that an smployes
shali be sntitisd to lsawe “‘becagss of the
Pt of ¥ 860 or dsughter of the empioyes”,
The House stnendment adda the requirement
“and in order to care for such son of daugh-
tar',

The confersnce agreemeiit adopis the
Houss proviglon.
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Urpaid leovt

s bii} provides that “leave grani-
od'zmé%bwcman (a) [family and medical
jexve] may ©OLSISt of sopaid Jeave - The
Houss amendment Dprovides that “leave
granted under gemssction {3) ahall be lsave
“-;‘g‘:“ﬁ,}ww sgroement adopts the
Hogss provizion.

Substitution of paid leave

The Sanate bili provides that an employee
Imay slech, 6r an exmploying agenly may re-
quire the employee, to substituts any of the
employee's accrasd annual isave for & pericd
of unpald lsave based on the birth or adop-
ton of & son or daughter or to care for &
Epoass, son, danghter, or parent who bas &
esriogs health vondition. In sddition, the
Ssnate bUI provides that an employse may
elact, of &n smploylng ngency ey requirs
the smpioyee, to mubstitute any of thes sm-
picyee’s stcTned annual or sick jesve for the
poriod of wopeld lesve based on & ssrions
health oondition of the employse, exsept
that the Rgsncy iz not required to provids
paid sick Isave tn any situation in which ths
ia.g'ﬁzzt:y would pot sormally provide such paid
BAVS,

The Bouse srmendment does 0ot permit &n
agency to require &n emplovee {0 substitule
accrued annual or pick leave for any pericd
of anpeld family or medical leave. In addi-
tion, the House amendment permits AD em-
vloyee to pubstitute any of the empioyes’s
8ick or annual leave for any period of unpald
family or medical leave, except Lhat the
ageney 18 1ot reguired to provide pald sick
leave in Aoy situation io which the sgency
woald net normaily provide such pald leave.

Tas conference  sgreement adopie _the
House provision.

Certification of health cave provider

The Senate bill provides that ths employ-
ing sgency may requirs an smplioyss o ob-
tain mubsequent recertifications from a
hesaith care provider on & reasonabls basis
The House smendment provides that such
recertifications will be at the expesss of the
Rgency.

The oooference sgresment adopts the
House provision.

Prokibition of coerclan—Authority of the Merit
Sysiems Protection Board and the spectal
counsel

The Seoate bill provides that an smployse
allegution of coercion 1s within the jurisdic-
ticn of the Merit Systems Protection Board
sad msey be investigated by the Special
Counsel as 8 prohibited personnel practice,
The House amesdment has no sumilar lan-
gusge. Under ssction 1216 of titie 5, United
Blates Code. the Special Counsel has anthor-
ity o investigate BOF aCtivity prohibited by
any clivil service law, rule, or regulation and
mpy [nvestigate and seek corrective action
in the same way a5 i & prokibited personnel
Dractice were Lnvelved.

Tha conference agreement adophty the
Huouse provision.

Health tneurance

The Berata bill provides that mn agency
may in certaln circumstasces recover health
bepsfit premiving paid oo behalf of & em-
pioyese while on family sr medical jesve ff
the employse does not return to work npos
the explravion of the lenve., The House
amspdment has po similar provision,

The conference agreement sdopts the
Hoase provision,

TITLE --COMMISSION ON LEAVE

Thers are 5o differences betwesn the Ben.
abs DL Bod the House amendment.

TTTLE [V~ IS0RL LANBOUS PROVISIONS

With the exception of section 404 of the
Banate BiL, which 15 discussed below undsr
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mitle V, there ars 0o differances between the
Banate bili and the Eouse amendment.
TITLE VU0V ERAGE OF OONGRESRIONRAL
EMPLOYEES
Coverape of congressional employeer

Becticn 404 of the Benats extends coversge
to amployess of ths Benats. Titde V of the
Houss Bmandment sxtends coversge to s
ployees of both the Senate and the House of
Represantatives.

s conferencs Agrsament extends ocov-
srape o smplovees of both the Senate and
the HEouse of Representatives. The agresmant
makxes techrical changes to oonform the
Senste procedure for considerstion of allegad
vielations to the procedure provided under
existing law, Inciuding initial review by the
Office of Henste Falr Employment Practices.
The provisions for Congressional employses
are intended to be exclusive remediss and
are conridered to be Canstitutional exsercises
of rulemaking by the respective chambars,

From the Committes or Education and
Labor, for considerstion of titles I, I, and
IV (except secticn 404) of the Benates Lill, and
titias I, IOT, and IV of the House amendment,
and modifications committed to conference.

WiLLiae D, FORD,

WILLIAM CLAY,

GRORGE MILLER,

DALE E. EILDEE,

FaT WLLIAMS,

MATTHE® G. MARTINEZ,

MAJOR R. OWENS,

CHARLES A, BAYES,

TOM BAWYRR.

DoraLD M. PAYNE,

JOLENE URSOELD,

CRAIS A WASHEINGTON,

Josk E. BERRANG,

PaTsY T. MINK,

JOEN W. OLVER,

Eb PASTGR.

MarGcE ROVEENA,
Prom the Committee on Post Office and
Civil Bervice, for consideration of title I of
the Benate bill, and title I of the Houss
amendment, and modifications committed to
conference:

WILLIAM CLAY,

FaT BCHRCEDER,

MARY ROSE DAEAR,

GERRY BIRORSEL,

GARY ACEKXRMAN,

ERNIARDY A, GILMAN,

CONSTANCE MORELLA,
From the Committes on House Admisistra~
tion. for considerstion of ssction 404 of the
Sepata hill, and title V of the Houss amend-
ment, and modificetions committed to con-
ference;

WILLIAM CLAY,

MinY ROSE QAKAR,

Bax GEIJDENEBOR,

Manapers on the Part of the House

EpwaRt M. KZNNEDY,
BOWARD M. METZENBAUM,
CERISTOPHER J, DODD,
TOoM HARXIN,
BoA. MORULEEY,
Dax CoaTs,

Managers on the Purt of the Senate.
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LEGISLATIVE REFERENCE BUREAU

State of Hawaii
State Capitol

Honoiulu, Hawail 86813

October 7, 1982

Mr. Keith W. Ahue

Director

Department of Labor and Industrial Relations
Keelikolani Building

830 Punchbowi Street

Honolulu, Hawaii 86813

Dear Mr. Ahue:

4634A

As you know, Act 328, Session Laws of Hawaii 1991, requires the Bureau to conduct a
study on various aspects of the State's Family Leave Law. One of these is the "...responsibilities
that would result from this Act for the director of labor and industrial relations....”

The Bureau would appreciate your written comments on the Director's statutory
responsibilities as outlined in section 398-9, Hawaii Revised Statutes:

§398-9 Enforcement and administration. (a) The director
shall have Jurisdiction over those prohibited acts made unlawful
by this chapter. Any individual claiming to be aggrieved may
file with the director a verified complaint in writing that shall
state the name and address of the employer alleged to have
committed the unlawful act complained of, set forth the
particulars thereof, and contain other information as may be
required by the director. The attorney general, or the director
upon the director's initiative, may, in like manner, make and
file & complaint,

{(b) A complaint may be filed on behalf of a class by the
attorney general or the director, and a complaint so filed may be
investigated, conciliated, heard, and litigated on a class action

basis.

(¢} The director shall assist employers in the training and
placement of temporary help to perform the work of those
employees on family leave.
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Mr. Keith W, Ahue -2- October 7, 1992

(d) The director may also hire, subject to chapters 76 and
77, assistants and cleriecal, stenographic, and other help as may
be necessary to administer and enforce this chapter.

in addition, the Bureau has received comments from various public sector employers
regarding difficulty in implementing the law. A recurrent theme among these remarks is the
perception that there is no one agency 1o enforce and administer the law. Although the law gives
the DLIR this role, implementation gquidelines were issued by the Department of Personnel
Services for public employees for whom the law first becomes effective. For some state and
county departments, the dissemination of these guidelines came relatively late or not at all,
according to respondents in our survey. This, combined with several ambiguities in the law itself,
especially the definition of "serious health condition” for family care leave, seems to have made
for uneven implementation in the first half of this year.

Accordingly, the Bureau would appreciate the Department's position regarding final
authority for administrative rulemaking and interpretation and the Department’s plan and timetabie

for improving statewide impiementation for both the public and private sectors. | would appreciate
your reply before October 30.

Should you have any questions, please call me at 7.0665. Thank you very much for your
help in this completing this study.

Sincerely,

DA I—

Peter G. Pan
Researcher

PGP:ay
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JOHN WAIHEE
GOVERNOR

Appendix M

KEiTH W AHUE
CHRECTOR
y KANAN! HOLY
STATE OF HAWAIL sEsuny omecTon
DEFPARTMENT OF LABOR AND INDUSTRIAL RELATIONS
BAG PUNCHBOWL STREET
HONOLULL, HAWAD S6513
October 27, 1992 ] =
S & st
é o
j o8]
I - &9
) - O35
Peter G. Pan, Researcher S S g &
Legislative Reference Bureau A %"
State of Hawaii @ &

State Capitol
Honoluly, Hawaii 96813

Dear Mr. Pan:

This responds to your letter of October 7, 1992, regarding Chapter 398,
Hawaii Revised Statutes, Relating to Family Leave. Responsibility for the
law was delegated to the Director of Labor and Industrial Relations, and
we have designated the department’s Enforcement Division as the lead
division for the enforcement and administration of the law.

The director has overall jurisdiction with respect to enforcement and
administration of the law. Subsection 398-9(a) provides the mechanism for
an individual, the director, or the attorney general to file a complaint
against an employer alleged to have violated the chapter. To meet this
responsibility, the department has developed forms and internal procedures
on the complaint filing process. We plan to expound on this process

through administrative rules.

The department is concerned with Section 398-9(c) which mandates the
training and placement of temporary help to perform work of those
employees on family leave. Although the department has not received any
request for assistance from public sector employers, we do foresee
problems in having to assist employers in the private sector. Offices
affected by this mandate are all operating under growth restrictions at
present. Without additional funding, services to employers would be

limited.
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Mr, Peter G. Pan
October 27, 1992
Page 2

The department is concerned that the statutory responsibilities in

Section 398-9 do not address remedies, penalties, and adequate complaint
filing, investigation, hearing, and litigation procedures for the department
to effectively enforce and administer the law. We believe that more
specific language is necessary so that those aggrieved by an employer’s
decision denying family leave are not denied their right to due process.
Likewise, employers should be accorded the right to an appeal and hearing
process, and protection from being subjected to outdated complaints by
placing a statutory cap on the period for filing complaints. The department
is in the process of preparing proposed legislation for 1993 to address these
concerns.

It is the position of the department that the director has final authority and
responsibility for interpreting the law and establishing appropriate rules to
ensure effective enforcement and administration. Although the authority
to establish rules may be assumed to be inherent by statute, it is our
position that the Act should be amended to clearly state this authority. We
will be submitting proposed legislation giving the director authority to
adopt, amend, or repeal rules relating specifically to the Family Leave Law.

As you have indicated in your letter, public sector employers face a
common difficulty in developing or revising policies in order to comply with
the family leave requirements. The department is fully aware of its
responsibility to assist when conflicts arise between interpretations of the
law and employers’ policies or guidelines, and has made its services
available to employers and employees alike. Since most of public sector
employment is subject to either collective bargaining or civil service, the
Department of Personnel Services and the University of Hawaii Personnel
Management Office have issued guidelines to the various personnel offices
under their jurisdiction. Although much of the burden of incorporating
provisions of Chapter 398 into existing employment policies rests with the
employer, the overall responsibility for interpreting the law remains with
the director. It is the department’s intent to work closely with all
employers in order to identify and resolve common issues, and to ensure
consistent interpretation of the law.
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Mr. Peter G. Pan
Octobper 27, 1992
Page 3

One of the main focuses of the department in 1993, will be on preparing
rules and related procedures necessary for statewide implementation of the
law. The department is also poised to embark on a statewide education
program in order to ensure awareness and compliance with the law, and to
expand our role in compliance and training. However, the overall progress
toward improved implementation of the law and the breadth and scope of
our compliance, education, and training programs greatly depends upon
future budget and legislative considerations.

We hope that the above comments will be of significance in your study.
We are approaching a critical stage in the implementation of the law and
welcome any opportunity to fully present its impact on the department.
Because it is difficult to convey by correspondence the depth of the issues
relating to director’s responsibilities under the law, we are open to meet
with you in order to elaborate further.

Please do not hesitate to call me at 586-8844, or Mrs. Stephanie Kunishima
of the Enforcement Division at 586-8757.

Very truly yours,

vl Gl

Keith W. Ahue
Director of Labor and
Industrial Relations
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Appendix N

Samusl B. K. Chang
Director

Resegarch (B0D8) 587-0668
Revisor (808) 587-0670

Fax (808; 587-0720
LEGISLATIVE REFERENCE BUREAU

State of Haws
State Capito!
Honoiuiy, Hawair 96813

Qctober 7, 1892
4834A

Mr. Richard F. Kahle, Jr.
Director

Department of Taxation
Keelikolani Building

830 Punchbowi Street
Honolulu, Hawaii 96813

Dear Mr. Kahle:

As you know, Act 328, Session Laws of Hawaii 1891, requires the Bureau to conduct a
study on various aspects of the State's Family Leave Law. One of these is the "...responsibilities
that would result from this Act for the director of...taxation.”

Although Act 328 places no responsibiiities on your Department, it does require the Bureau
to include in our study some discussion of "...the concept of granting income tax credits for
employers who would implement the family leave portions of the Act....”

Accordingly, the Bureau would appreciate your written views on both the wisdom of such a
tax credit and the Department's responsibilities should such a tax preference ever become law. |
would appreciate your reply before October 30.

Should you have any gquestions, please call me at 7-0665. Thank you very much for your
help in completing this study.

Sincerely,

IH—

Petar G. Pan
Researcher

PGP:ay
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STATE OF HAWAL

RICHARD F. KAHLE, JR.
ORECTOR OF TAXATION

ALFRED C. LARDIZABAL
DEPUTY DIRECTOR

LLOYD | UNEBASAMI
DEPLTY DIRECTOR

DEPARTMENT OF TAXATION

PO BOX 289
HONQLULU HAWAL DEBOS

Cctober 21, 1992

Mr. Peter G. Pan

Legislative Researcher
Legislative Reference Bureau
State of Hawaii Research Office
€th Floor

Honolulu, Hawaii 96813

Dear Mr. Pan:

Thank you for your letter of Cctober 7, 1992,
requesting our comments on the concept of granting an income tax
credit for employers providing family leave.

The Department of Taxation is opposed to the enactment
of such an income tax credit for a number of reasons. Although
providing family leave as an enmployment benefit may be
meritorious, the Department does not perceive any relationship
between family leave and income taxes. The enactment of an
income tax credit for employers already required by statute to
provide family leave for employees does not represent sound tax

policy.

If an employer provides paid family leave, the costs
(salaries and benefits) are allowable as a business deduction on
their federal and state income tax returns to lower their taxes.
A tax credit would result in a double tax benefit for employers
{deductien and credit). If the family leave is unpaid, the
employer incurs no cost due that employee. A tax credit is not
justified for an employee benefit for which the employer incurs
no cost.

A tax credit for family leave at the state level
reduces the amount of state income taxes paid by an employer.
This means a lower expense deduction for state income taxes on
the federal income tax return and merely increases the federal
income taxes to be paid by the empioyer. The State collects less
revenues but increases federa)] revenues, a result to be avoided.

An enmplioyer's tax credit also increases the

administrative and compliance burden for the Department. OQur
computerized net income tax system will reguire modification to
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Mr. Peter G. Pan
Page 2

accommodate the tax credit. Additionally, the credit will
require the addition of another line on the already crowded
income tax forms. The tax credit alsoc will require additional
auditing of tax returns for the taxpayers claiming the tax
credit. Overall the department will incur administrative costs
that cannot be guantified.

It alsec should be noted that the tax credit will result
in a decrease of revenues to the general fund at a time of an
apparent overall downturn in the economy.

Finally, giving a farmily leave tax credit seems to be
predicated on rewarding employers for giving family leave as
reguired by law. As I have pointed out there is no relationship
between family leave and income taxes, and to use the tax systen
as a reward for performing a legally mandated duty is not well
thought ocut.

I appreciated the opportunity to comment on the impact
of an employer tax credit for family leave.

Very truly yours,

Director of Taxation

RF¥X~-RCC~JL
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