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Chapter 1 

SCOPE OF THE STUDY 

I .  Requirements of Act 328, Session Laws of Hawaii 1991 

Act 328, Session Laws of Hawaii 1991, directs the Bureau to undertake a study of 
family leave to include: 

(1) The fiscal impact of family leave as provided by this Act and any other 
provisions that may be proposed, and the concept of granting income tax 
credits for employers who would implement the family leave portions of the Act; 

(2) The experience of public sector employers and any other employers already 
granting family leave; 

(3) The respective responsibilities that would result from this Act for the Director of 
Labor and lndustrial Relations and the Director of Taxation; and 

(4) Guidelines for determining when a health condition is acute, traumatic, or life- 
threatening. 

In chapter 2, the concept of an income tax credit for employers who comply with the 
Family Leave Law is examined. This is followed by an analysis of the fiscal impact of family 
leave legislation in chapter 3. Chapter 4 presents a brief review of the statutes of family leave 
legislation across the country. Chapter 5 is devoted to an examination and analysis of 
problems arising from the nexus of "serious health conditions" and situations that are "acute, 
traumatic, and life-threatening." Chapter 6 presents and analyzes data collected from a 
survey of public agencies in Hawaii and addresses potential problems with Hawaii's leave 
law. Chapter 6 also summarizes the responses from the Directors of Taxation and Labor and 
Industrial Relations regarding their responsibilities relative to the Family Leave Law. Chapter 
7 concludes this study with recommendations. 

I I .  Types of Family Leave 

Some states do not provide family leave of any sort. Of those that do, only a few 
provide relatively comprehensive family leave, Some states offer variations that are subsets 
of comprehensive family leave. For example, some states may provide only parental leave; 
some provide only maternity leave for biological and not adoptive mothers during pregnancy, 
childbirth, and a period after childbirth. Fathers are often not covered. Some states do not 
mandate personal medical leave for an employee's own illness. The definitions below 
compiled by the Women's Legal Defense Fund are useful for purposes of  discussion:^ 
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Family leave: leave to care for family members in certain specified circumstances. 
Circumstances commonly specified include the serious illness of children and other 
family members, and the birth or adoption of a child. 

Parental leave: a form of family leave referring to leave to care for employees' 
children -- generally for birth, adoption, or serious illness; 

Elder-care leave: another form of family leave, and distinct from parental leave, 
referring to leave to care for elderly family members -- generally employees' 
parents when they are seriously ill; 

Spousal-care leave: also a form a family leave that is not parental leave 
referring to leave to care for employees' spouses -- generally when they are 
seriously ill. 

Medical leave: leave for an employee's own serious illness that renders an employee 
temporarily unable to work. 

Pregnancy disability leazie: actually a form of medical leave referring to leave 
for women only for periods of actual physical disability due to pregnancy, 
childbirth, or related medical conditions. 

Maternity leave: leave for women only to be used during pregnancy and childbirth and 
for a period after childbirth, regardless of disability. 

Hawaii's Family Leave Law provides for all three elements of family leave: parental, 
eldercare, and spousalcare leave. In the case of parental leave, the "child" may be a 
biological newborn of the employee or an adopted child. A child with a serious health 
condition can also be a stepchild or a foster child. The "parent" may be a biological, foster, 
or adoptive parent, a parent-in-law, a stepparent, and even a legal guardian, grandparent, or 
grandparent-in-law. 

In this study, the term "family care" is used to mean spousal- and elder-care as well as 
that part of parental leave used to care for a seriously ill or injured child. Birth or adoption 
leave, although only one component of parental leave, is treated separately from the family 
care of children. 

However, Hawaii's law does not provide unpaid medical leave -- sometimes referred to 
as "personal leave" -- for the employee's own use. 

As for pregnancy disability leave, chapter 392, Hawaii Revised Statutes, provides 
temporary disability benefits for up to 26 weeks in a benefit year. The first seven conSecutive 
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days of any period of disability do not count, The disability must also be non job-related 
resulting from various events including pregnancy.2 One purpose of the temporary disability 
insurance (TDI) law is to partially replace lost wages during a period of non job-related 
disability. As such, a TDI law implies a partially paid leave but does not guarantee the 
employee a return to the same or an equivalent job. Neither a definite period of leave nor a 
job guarantee, which are typical of famiiy leave laws, are statutoriiy specified in Hawaii's TDI 
law. 

I I I .  Study Restricted to Family Leave 

This study focuses on famiiy leave and its components including parental, elder-care, 
and spousal care leave. Inasmuch as Hawaii's Family Leave Law does not incorporate them, 
disability, pregnancy disability, and medical leaves are not subjects of the present study. 
Although some states provide both family and medical leave, for the purposes of this study, 
only the family leave provisions are considered. 

However, where the parental or maternity leave aspects of leave laws may shed light 
on the operation of family leave in general, they become valid subjects of study. An example 
of this is the use of the 1991 four-state parental leave study by Bond et a!., first introduced in 
chapter 2. That study focused on the subset of parental leave provisions which are part of the 
comprehensive family leave laws of Rhode Island and Wisconsin. The distinct parental leave 
laws of Minnesota and Oregon are also examined in that study. (Since the parental leave 
study, Oregon has enacted a comprehensive family leave law.) 

[ N o k  The tederai Famiiy and Medical Leuve Biil vetoed by Presilirizt Bush i i ~  September, 1992 but 
which Presidrnt-elect Clintorl supports, procides both famiiy and medical lmve, There is a possibility that 
both family and nwdiral iemr may become a r~utional mumlate in the fiiture. (S6.e discussion in chapter 6.11 

ENDNOTES 

1 .  Roberta M. Spalter-Roth. Heidi I. Hartmann. Sheila Gibbs. Donna Lenhoff, and Sharon Stoneback, 
Unnecessary Losses: Costs to Workers in the States of the Lack of Family and Medical Leave (Washington, 
D. C.: Family and Medical Leave Act Coalition). August. 1989. p. 8. 

2. Hawaii Rev. Stat., $9392.2, 392-3. 392-21. 392-23, and 392-24 



Chapter 2 

TAX CREDITS 

It shoicld be noted that income tax credits are designed to reduce the tax 
burden by proniding relief for taxes paid. Tax credits are justified on the 
basis that those wi th  a lesser ability to pay should be granted relief for 
taxes imposed .. . the tax s stem is a poor means for trying to achierv . . . 
economic or social goals.. . . 7 

Section 3 of Act 328, Session Laws of Hawaii 1991, requires this study to include a 
discussion of ". . . the concept of granting income tax credits for employers who would 
implement the family leave portions of this Act." The current law does not grant tax credits. 
The hypothetical credit would cover employers of 100 or more employees. Of course, any 
such credit would apply only to the private sector. If enacted, a credit would, in all likelihood, 
take effect only after January 1, 1994 when leave provisions become effective for private 
sector employers. 

Criteria for good tax policy are reviewed in section I of this chapter. In section I!, the 
concept of granting employers a tax credit is examined in light of these and other criteria. 
Section Ill reviews tax policy in other jurisdictions relating to family leave. Section IV 
concludes the chapter with a general discussion of pre- and post-leave statute employer 
costs. 

I. Criteria for Good Tax Policy 

The reason taxes are imposed and collected is to raise revenues to operate 
governmental programs that generate public goods. Traditionally defined, a public good is a 
jointly consumed good whose consumption by one consumer does not subtract from the 
remainder for consumption by other cons~mers .~  A lighthouse is a classic example. It can 
benefit each mariner without reducing any benefits for other mariners. Once built, all can 
benefit. In all likelihood, no private individual would fund construction of a public lighthouse. 
There is no way to restrict the usage or benefits of the lighthouse by those who did not pay for 
it. In other words, the entrepreneur cannot personally, fully, and exclusively expropriate the 
fruits of that individual's investment. Paying for the collective national defense and for 
pollution control are other often-cited examples. The cost would be prohibitive for private 
individuals. The benefits of national security and clean air enjoyed by all (the public goods 
produced) justify government funding. Taxation is the source of the needed revenues, 

Keeping in mind the purpose of taxation, in general, shaping good tax policy takes into 
account several criteria including: equity or fairness; progressivity, proportionality, and 
regressivity; neutrality; adequacy; stability; efficiency; predictability; and conforrnity.3 
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Equity, Progressivity, and Regressivity 

Simply put, equity? involves fair treatment for all. Vertical equity involves fair 
treatment across income classes while horizontal equity involves fairness within any one 
income class. In other words, those in different income ranges should be treated differently 
while those in the same income range should be treated equally. Tax policy is progressive 
when an individual's or a group's incidence of tax (tax burden) increases as ability to pay 
increases.5 

For example, most consider the current federal income tax mildly progressive because 
the tax rate is higher for higher income taxpayers. Personal exemptions and the standard 
deduction also reduce tax liability proportionately more for lower income taxpayers. 
Furthermore, the earned income credit directly reduces their tax burden. 

Conversely, tax policy is regressive when incomes do not keep pace with increases in 
the incidence of tax for an individual or group. For example, Hawaii's general excise tax 
(GET), which is levied at a flat four percent on all goods and services, is a regressive tax. 
Lower income groups tend to spend disproportionately more of their incomes for daily 
necessities -- which are taxed at the same rate as for higher income groups. In other words, 
the lower income taxpayer uses proportionately more income to pay the GET (higher tax 
incidence) than the higher income taxpayer. 

Keutrality 

Good tax policy should not be used to influence or implement economic policy. That 
is, a neutral tax policy does not alter an individual's economic behavior. Often, taxes are 
imposed or tax preferences (such as credits, deductions, and exemptions) are granted to 
implement or support some sort of economic or social goal. To the extent that this is the 
case, a tax policy is not neutral. Tax policy that is not neutral makes that use of the tax 
system less justifiable. 

Adequacy 

Good tax policy should not impair the adequacy of the revenue collection system. Tax 
credits should not decrease revenues required to run government programs and should not 
overly erode the tax base. 

Stability 

Good tax policy reduces volatility in the tax collection system. The system needs a 
stable tax base. The government needs to be able to rely on a constant group of taxpayers 
for revenues. A tax or a tax preference should not cause mercurial shrinkage or expansion of 
a targeted tax base. 
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Efficiency 

Good tax policy should be efficienL6 A government's efforts to administer and collect 
a tax or to implement a tax preference should not outweigh the benefits that result from the 
gain in revenues or the reduction in tax burden. A tax measure should also be amenable to 
easy taxpayer compliance. 

When the tax system is used to implement economic or social goals, efficiency is 
generally not well-served. Using the tax system in this way, especially for tax preferences, 
precludes legislative control, evaluation, and accountability of revenues or losses that would 
otherwise be available through annual budget appropriations. Once enacted, credits, 
deductions, or exemptions continue -- regardless of their actual effects -- until repealed. 
Because the fiscal effects continue, inefficiency and inequities can become institutionalized. 

Predictability 

Good tax policy should be predictable for taxpayers. A tax or tax preference should 
not have to undergo repeated or radical changes over time so that taxpayers can plan 
activities affected by the tax policy. 

Conformity 

To enhance administrative ease and taxpayer compliance, good tax policy at the state 
level should also conform to tax policy at the federal level. Conformity with federal policies 
and those of other states provides guidance and case precedents in the event of litigation. 

II.  Granting Employer Tax Credits for Unpaid Family Leave in Hawaii 

Act 328, Session Laws of Hawaii 1991, does not provide for a tax credit. The original 
draft of S.B. No. 818, 1991, did propose granting corporate resident taxpayers an unspecified 
amount of tax credit. The credit was to have been applied against corporate net income tax 
liability for each employee taking the full twelve-week7 family leave. Employers could claim 
credits only for full leaves taken within one taxable year. The Senate Committee on 
Employment and Public Institutions reported the deletion of the tax credit provision from all 
subsequent versions of S.B. No. 818 (S.D. 1, H.D. 1, H.D. 2, and C.D. 1) in Standing 
Committee Report No. 387 dated February 22, 1991 

Comments b y  the Tax Foundation of Hawaii 

On February 5, 1991, the Tax Foundation of Hawaii digested and commented on the 
original version of S.B. No. 818 which included the tax credit. It noted that the credit was: 
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. . . being offered as an attempt to blunt some of the criticism 
that government is dictating how employers should run their 
businesses. . . . To the extent that the real thrust of this 
measure is to require employers to provide such family leaves, the 
credit is merely a neans of thwarting criticism and rejection of 
this effort. In that respect, the proposed credit sets a bad 
precedent and establishes poor tax policy. . . . There is no 
rationale for the credit other than it would be an indirect 
government subsidy of such family leaves. The credit does not 
recognize the employer's ability to pay state taxes nor does it 
have any relationship to the financial impact of the employee's 
leave. (Emphasis added)* 

Testimony by the Department of Taxation 

In written testimony dated February 14, 1991, the Director of Taxation submitted 
testimony in opposition to the original version of S,B. No. 818 concerning the tax credit. (See 
also chapter 6.) The Director of Taxation testified that: 

Although providing family leave as an employment benefit may be 
meritorious, the Department does not perceive any relationship 
between the family leave and income taxes. Since this bill 
provides that an employee shall be entitled to a family leave of 
twelve weeks, there is no reason to provide a tax credit to 
corporations for employees that utilize their family leave 
benefit. This is not sound tax policy. Moreover, corporations 
paying for such leave are allowed business expense deductions on . -  - 
their net income tax return to lower their taxes. The proposed 
tax credit would result in a double tax benefit for the 
[corporate] taxpayers. If the leave is unpaid, the corporation 
incurs no cost due to that employee. The Department does not 
support the enactment of an income tax credit to benefit a 
relatively small group of taxpayers for fairness and equity 
reasons. (Emphasis added) 

Equity, Progressivity, and Regressivity 

The foregoing testimony suggests that the tax credit is not equitable. The credit 
requires all taxpayers to subsidize a particular group of businesses for an activity that is not 
related to tax relief from an unfair tax burden that a taxpayer is unable to pay. Lost revenues 
from the tax preference given to this one group must be made up for elsewhere in taxes by 
other taxpayers. 

Even among employers, only those with 100 or more employees9 would be eligible to 
claim tax credits. That is, only a select few would benefit. According to data based on the 
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United States Bureau of the Census as of March, 1988, only 4.78 percent of private 
employers in Hawaii employ 50 or more  employee^.'^ In other words, if the employer size 
limit were 50 or more, only 4.78 percent of Hawaii employers would have been eligible for any 
contemplated tax credit. At the current level of 100 or more, only 1.87 percent of Hawaii 
employers and 36.6 percent of Hawaii's employees" would be covered. Even if the size limit 
were lowered to 20 or more employees, only 13.29 percent of Hawaii employers would be 
covered. 

Furthermore, it has been well documented that smaller employers provide less 
generous parental or maternity leaves voluntarily and that smaller businesses employ a 
greater proportion of women than iarger businesses. Consequently: 

To the extent a requirement excludes smaller employers i t  thus 
w i l l  be less e f f e c t i v e  . . . i n  extending [ leave p o l i c i e s ]  t o  
d isproport ionately lower-wage female workers whose fami l i es  might 
bene f i t  most. . . . [a  law] that  appl ied only t o  la rge 
corporations would a f f e c t  r e l a t i v e l y  fewer women (who are more 
l i k e l y  t o  take leave, especial ly  unpaid), w i l l  be less re levant 
because i n  many cases l i b e r a l  pract ices were already i n  e f f ec t ,  
and disproport ionately a f f ec t i ng  higher-status persons whose 
in fan ts  and fami l ies  are less  a t - r i s k  for  problem^.'^ 

In 1991, a study was done regarding the effects of the parental leave aspects of leave 
laws in four states (Minnesota, Oregon, Rhode Isiand, and Wisconsin). It was estimated for 
the country as a whole that if the size of the firm were limited to fewer than 50 employees, 95 
percent of all employers and 60 percent of all workers would be excluded from leave laws.13 
(The national figure of 5 percent of those who would be subject to a leave law is almost 
identical to Hawaii's 4.78 percent at the same level.) Only two of the states that have enacted 
some form of family leave law (Washington and Hawaii) have set the employer size exclusion 
limit at 100 or more employees (New Jersey's 100 limit and Connecticut's 250 limit will drop 
to 50 and 75, respectively, by 1993). Some mandate leaves only for state employees. The 
four-state study does not even estimate the percentage of employers who would be excluded 
at the 100 employee size level 

To the extent that an empioyer incurs costs, one would expect that the smailer the 
employer, the greater the burden of cost. Conversely, due to larger economies of scale, one 
would expect that the larger the firm, the easier costs can be absorbed. Thus; for the sake of 
progressivity, smaller firms should be eligible for the tax credit. For the sake of fairness, 
especially those uncovered small firms who nonetheless voluntarily comply should be eligible 
for credits. (Any credit shouid still be justifiable and meet all other criteria for good tax 
policy.) The proposed credit was to have been given to the group of larger firms of 100 or 
more employees. This is precisely the group with the least need who could have best 
absorbed costs. Not exempting smaller firms would have been regressive. However, 
regardless of exemptions and credits for uncovered smaller firms in voluntary compliance, the 
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basic flaw of using a tax preference to make an irrelevant subsidy can neither be disguised 
nor rectified. 

Neutrality 

In principle, to the extent that a tax credit is used to further an economic or social 
goal, a tax credit is not neutral, In practice, despite the issue of neutrality, tax preferences 
have often been used to either compensate targeted groups or to encourage them to aiter 
their behavior. In such cases; lawmakers have viewed both the appropriateness of using a 
tax preference as a tool and the validity of the substantive goal as matters of poiicy choice. 
That is, policy makers have taken it upon themselves to decide two things: (1) whether the 
goai of the compensatory or incentive measure is sufficiently meritorious, and (2) whether the 
tax preference, as a tool to implement that goal, is justified. 

There is no dearth of examples of the use of tax preferences to encourage certain 
commendable behavior. However, viewed as compensation for employers who incur leave 
costs, a tax credit is difficult l o  justify. Employers have always incurred certain generic leave 
costs. Employers continue to incur these costs after enactment of leave laws. (See 
discussion on costs in chapter 3.) 

It is when a tax credit is viewed as an incentive to promote the commendable social 
goal of encouraging (not compensating) employers to grant family leaves, that it becomes 
more reasonable. The financial benefit of a proposed tax credit should not be offered as 
compensation -- dollar for doliar or in some other formulaic fashion -- for employers' leave- 
taking costs. Employers are neither entitled to nor deserve such monetary compensation in 
exchange for certain behavior. Rather, if given, benefits should be extended in the spirit of 
encouraging employers to aiter their behavior for the better sociaily. 

However, once that behavior has changed, the incentive would no longer be needed. 
Accordingly, the duration of any proposed tax credit should be limited and not be allowed to 
continue in virtual perpetuity. If not limited upon enactment, it is not difficult to imagine the 
enormous effort it would take to repeal any tax preference once beneficiaries begin receiving 
benefits. On the other hand, leave-taking costs will continue regardless of any tax credit. As 
the credit continues year after year, employers may correspondingly continue to reap 
windfalls for costs incurred as a part of doing business (see section IV in this chapter and the 
discussion of overestimates of the costs of leave-taking reported by the United States 
Chamber of Commerce study in chapter 3). 

However, i f  action is deemed necessary, it would be preferable to first determine 
which employers need the greatest compensation or encouragement and then appropriate 
general funds yearly for direct grants. This would be more efficient and equitable than giving 
a tax credit. In addition, rather than giving up a stream of revenue and decreasing the tax 
base once and for all, this would enable the Legisiature to retain continuing control over the 
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moneys involved. The Legislature could monitor the situation and periodically decide whether 
employers still need the credit. 

Adequacy and Stabil it j  

Would marginal employers (those approaching the mandated size limit) hire a few 
more employees to become eligible for credits? If so, to what extent would this further erode 
the tax base (stability) and decrease tax revenues (adequacy) that must be made up by ail 
other taxpayers including the competitors of those receiving the credit (equity)? 

Predictability 

If a credit is instituted, how likely would the employer size limit be subsequently 
amended? Will there be a need to revise the amount of credit? Will the claim procedure, 
including what documentation to submit and who reviews it, need to be changed? Most leave 
laws elsewhere are much less restrictive. Furthermore, at the 100 or more empioyee level, 
very few employers can benefit. Any change, especially a series of changes, would make the 
situation less predictable for tax credit recipients as well as all other taxpayers subsidizing the 
credits. 

The effects of a state tax credit would be less predictable in view of the possible 
enactment of the federal Family and Medical Leave Act. If that were to happen, the minimum 
federally mandated provisions would, in all likelihood, remain more generous to employees 
than Hawaii's statute. (See section l l of chapter 6.) Would this require changes to the credit, 
including repeal? 

Federal family leave legislation was vetoed in 1990. Senator Dodd of Connecticut and 
Senator Bond of Missouri offered a modified version in S. 5 which was passed by the Senate 
on October 2, 1991. H.R. 2, a slightly different House version, was passed on November 13, 
1991. The compromise bills retain the 12 weeks of unpaid leave for a 12-month period for 
childbirth, adoption, or serious illness of either the employee, a child, spouse, or parent. At 
the end of the leave period, the employee would be entitled to return to the same or similar 
job with no loss of health or other benefits. However, the new compromise versions raised 
the number of hours an employee must work from 1,000 to 1,250 per year in order to qualify 
for unpaid leave. The bills also allowed employers to deny leave to "key employees" defined 
as those who are the highest paid ten percent of the company's work force. 

The conference report was cleared for House action on August 1, 1992 and S. 5 was 
cleared for action by President Bush on September 10, 1992. President Bush has vetoed it 
on September 22, 1992. Congress was not able to override the veto. (See chapter 4 for a 
fuller treatment of the proposed federal Family and Medical Leave Act.) 
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Efficiency 

In order to be efficient, the administration of any tax preference should not be overly 
cumbersome in relation to the amount of relief awarded. The language in the original draft 
proposing the tax credit allowed the Director of Taxation to: 

. . . r e q u i r e  t h e  t axpayer  t o  f u r n i s h  r e a s o n a b l e  i n f o r m a t i o n  i n  
o r d e r  t o  a s c e r t a i n  t h e  v a l i d i t y  o f  t h e  c l a i m  f o r  c r e d i t  . . . and 
may a d o p t  r u l e s  n e c e s s a r y .  . . . 

The Department of Taxation may not necessarily have the expertise to properly validate 
claims for credit. The family leave tax credit is neither efficient nor accountable because 
there is no control over the loss of revenues. The amount of lost revenues is dictated by the 
extent of the response from eligible employers. A more efficient, as well as equitable, 
strategy would be to target for the greatest need through annual budget appropriations over 
which the Legislature does have control. 

Conformity 

If the federal Family and Medical Leave Act were to be enacted, much of Hawaii's law 
would be superseded where the federal requirements exceed current Hawaii minimum 
standards. President Bush has proposed tax credits as an alternative to the Family and 
Medical Leave Act. Assuming that the two options remain mutually exclusive, and assuming 
the Family and Medical Leave Act of 1991 proposed by Congress or comparable legislation 
becomes a reality, there may be conforming pressures to repeal any contemplated state tax 
credit. 

111. Employer Subsidy in 0th Jurisdictions 

At present, of the states that have enacted some form of family leave law, none 
provides any type of tax subsidy as a credit, deduction, or exemption to either covered or 
exempt employers. 

California Reviewed and Recommended Against Tax Credit 

However, California examined the feasibility of a tax subsidy in conjunction with 
parental leave mandates in 7987 in Time OR for Parents: The Benefits, Costs, and Options of 
Parental Leave. That study rejects the option of a tax subsidy. The California Family Rights 
Act of 1991 eventually became law and provides for family care (spousal- and elder-care) 
leave ($12945.2 of the Government Code of California). The Act does not offer a tax 
preference for employers. The study observes that granting a subsidy: 
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. . . leads t o  several  hard-to-answer questions, such as: Why 
should we pay companies t o  do what they are already doing? and 
Why should we pay f o r  t h i s  when no other country does? . . . tax 
c red i t s  or  incent ives may be use fu l  f o r  employers too small t o  
f a l l  under a requirement and f o r  re la ted  measures inappropriate 
f o r  a requirement, as i n  the creat ion o f  new part- t ime jobs.14 

The California study recognizes that implementing an equitable and efficient subsidy would 
be complex, costly, and subject to extensive litigation. Such a subsidy would have to reimburse 
businesses for their actual "least-cost" expenses, leaving no residual costs to be passed on 
through the system. In reality, any subsidy would have to be a less efficient one based: 

. . . on a standard formula i n  which the employer's ac tua l  
replacement costs are i r r e l evan t  and f i rms simply subsidized based 
on the  number o f  employees tak ing the leave. . . I t  needs t o  
j u s t i f y  i t s  admin is t ra t ive  cost  by, i n  f ac t ,  reducing economic 
i ne f f i c i ency  and p o l i t i c a l  opposi t ion.  l5 

In addition, the study notes unresolved problems relating to equity and efficiency: how 
should employers who offer the same benefits to employees without state reimbursement be 
treated? Furthermore, how should an employer be reimbursed for keeping a job open for an 
employee who initially intended to return after leave but quit instead? 

On the other hand, the study states that a subsidy in conjunction with mandated family 
leave requirements would reduce "net costs" and result in ". . . less cost either to absorb at 
the business, to encourage substitution of machinery for labor, or otherwise to shift to workers 
or consumers."l6 According to the study, a tax credit has a fairness advantage in that ". . . a 
social benefit is paid for through taxes instead of being tacked onto consumer and employee 
bilIs."17 That is, the costs of a social goal should be spread out to ail taxpayers and not be 
iimited to smaller groups such as leave-takers, employers, or consumers of businesses to 
whom costs are oassed on. 

However, this concept of fairness involves a judgment of distributional equity that is 
based on neither wealth nor income. It does not advocate reimbursement of employers 
because they are less wealthy or less able to afford costs. Neither does it do so because 
leave-takers or consumers are poor or unable to pay. This particular concept of fairness 
appeals more to a political judgment of distributional equity -- that certain groups should not 
be saddled with costs that may enhance a social good. Indeed, the study claims that the tax 
credit ". . . should alieviate [potiticalj opposition to a parental leave requirement in the 
business community."l8 

This concept of fairness also fails to take into account the many employers who 
already offer leave and, thus, already incur the costs associated with leave.19 For example, 



TAX CREDITS 

the granting of paid sick leave presumably also enhances a social good and incurs extra cost 
for the employer because leave IS paid. If employers are not reimbursed for paid sick leave 
as a cost of doing business, why should they be subsidized for unpaid parental or family 
leave? Since government does not do one, why should it do the other? 

Ultimately, the California study finds the cost and complexity of subsidies coupled to a 
parental leave requirement too disadvantageous. It recommends that ". . . a state 
requirement without subsidy appears the most promising approach at this time, despite 
current political opposition . . . ."20 

Iowa Failed to Enact a Tax Credit 

lowa appears to be the only state to have progressed to the point of having a tax 
preference included in a leave law bill in final form. On January 28, 1991, H. F. 121, a bill 
providing parental leave (not family leave) and only for state employees -- was introduced in 
the lowa General Assembly. The bill also included a tax preference for private employers who 
voluntarily complied. H. F. 121 did not pass in the 1991 session and as of June 10, 1992, 
lowa still did not have a parental leave Iaw.2' 

The unsuccessful lowa bill requires employees to have worked 20 hours or more a 
week for at least one year. Parental leave would be limited to 12 weeks within a two-year 
period for the birth of a child or the adoption of a child under age eight or who had special 
needs. An employee must give 30 days notice before the start of leave which must begin no 
later than six weeks after the birth or adoption. Accrued paid and unpaid ieave could be 
substituted provided that an employee retains at least ten and five days of accrued vacation 
and sick leave, respectively, throughout the leave period. Neither vacation nor sick leave 
would be allowed to accrue for an employee while on leave. 

Health insurance or benefits coverage must continue to be available during the leave 
period. However, the employee must prepay both the employee and the employer portions of 
health insurance or benefits coverage costs. Upon return to work, the employer portion would 
be refunded to the employee. Of course, the leave-taker would be guaranteed the same or an 
equivalent position at the same pay grade. In cases where two parents qualified for parental 
leave, only one would be eligible for unpaid parental leave. For all practical purposes, this 
would have eliminated oarental leave for fathers in those cases. 

H.  F. 121 also proposed a lax deduction for private employers, regardless of size, who 
offer parental leave. An amount "equal to sixty-five percent of the wages paid to an employee 
during the employee's parental leave" can be deducted. The bill caps the amount at $2,500 
per employee retroactive to tax years beginning January 1, 1991. 

The tax measure appears to be meant as an incentive for private employers to provide 
what would have been mandated by law for public employers. However, the bill does not 
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specify what degree of compliance is necessary for private employers to claim the deduction. 
Furthermore, it appears that the "employee" being paid and the "employee" taking leave were 
meant to be one and the same person. If so; the tax deduction would have been available 
only to employers who granted paid parental leave. In any case, the power of the incentive 
would have been diluted because no reimbursement would have been allowed for the 
cheaper, and presumably preferred, alternative of unpaid leave. On the other hand, with paid 
leave, men may be more likely than women to take leave assuming that men would be less 
willing to forego their relatively higher wages. This is consistent with the findings in Bond et 
al. who report that: 

While i t  i s  customary f o r  new fathers t o  take a few o f  t h e i r  
accrued vacat ion o r  s i c k  days t o  he lp  ou t  f o l l o w i n g  c h i l d b i r t h  o r  
adopt ion,  i t  i s  r a r e  t h a t  they take unpaid leave -- perhaps 
because they do n o t  f e e l  they can s a c r i f i c e  the  earnings from 
t h e i r  jobs,  because h i s t o r i c a l l y  they have n o t  been o f f e r e d  unpaid 
leave opt ions,  o r  because they received s u b t l e  pressure no t  t o  
make t h e i r  fami ly  commitment obvious t o  t h e i r  employers by us ing  
pa ren ta l  leave p o l i c i e s .  . . the  amount o f  leave taken by 
b i o l o g i c a l  fa thers f e l l  f a r  sho r t  o f  the leave b e n e f i t s  a v a i l a b l e  
t o  them under s t a t e  laws. V i r t u a l l y  a l l  f a t h e r s  (97  percent p re-  
and 98 percent pos t - s ta tu te )  who took t ime o f f  from work a f t e r  the 
b i r t h  o f  t h e i r  c h i l d r e n  spent t h a t  t ime a s s i s t i n g  t h e i r  wives o r  
par tners  or  ca r i ng  f o r  the baby r a t h e r  than pursuing t h e i r  own 
i n t e r e s t s  .22 

IV. The Nature of Employer Costs 

An employer may incur certain basic costs when employees take and continue to take 
unpaid leave regardless of whether a leave law exists.23 Employers continue to incur the 
same costs after a leave law is enacted. To the extent that the minimum leave requirements 
exceed the employer's past practice and require greater expenses, the employer incurs 
additional cost that can be attributed to the leave law. 

All family leave laws require a job guarantee, that is, a return to the same or an 
equivalent job. Prior to most leave laws, an employer essentially had two options: 

(1) Grant unpaid leave, keeping the job open (and either redistribute work, leave 
work undone, or hire a temporary, etc.); or 

(2) Hire a permanent replacement 

Some employers -- those who flatly and consistently refuse to grant any amount of 
unpaid leave -- would always hire permanent replacements. Depending on each employer's 
circumstances, one particular option should be consistently less expensive than the others in 
the long run. For example, granting unpaid leave (including the possible cost of hiring a 
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temporary replacement) may be consistently cheaper for Employer "L(eave)." On the other 
hand, the nature of the job market for Employer 'R(ep1ace)" and the structure or size of R's 
business may require ongoing recruiting, hiring, and training to deal with R's endemic high 
staff turnover rate. This is routine for R. Furthermore, R may have worked out certain 
strategies to make the cyclicai process economical, or perhaps even cheaper than the more 
commonplace routine used by L. 

After the enactment of a typical family leave law, employers would no longer have the 
option of hiring permanent replacements. However, Employer L would still incur the same 
post-statute costs for granting unpaid leave -- up to a point -- unless minimum leave 
requirements exceed L's previous practice. Why should government, through all taxpayers' 
money, subsidize Employer L for post-statute costs that L had already been incurring as pre- 
statute costs of doing business? If L needs to grant longer unpaid leave than before, L may 
incur additional costs, as discussed above. However, L would incur these additional costs 
only to the extent that L's employees, in actuality, take more unpaid leave than they would 
otherwise have taken. The extra leave must also result in expenditures greater than the 
savings from not paying wages to leave-takers. 

Alternatively, L may incur additional costs hiring temporaries during the extra leave 
period. However, savings from unpaid wages may offset the cost of temporaries. If so, and if 
L's employees do not take extra newly available unpaid leave, a tax credit will give L a 
windfall to offset a previously privately-borne cost of doing business. 

Employer R would have incurred certain costs for the routine recruiting, hiring, and 
training of permanent replacements. For R, with the enactment of a typical leave law, that 
option would no longer be available. Assuming that the lost option was cheaper for R, only 
that cost in excess of the cost of the lost option would be an additional cost incurred as a 
result of the leave law. 

Most employers have already been bearing the cost of unpaid leave or staff turnover 
as a cost of doing business. Employees will continue to make basic decisions that require 
taking leave (see discussion in chapter 3, section VI) regardless of the existence of a leave 
law. As long as they do, employers will continue to incur some cost regardless of any leave 
law. 

Employers bear presumably even greater costs for benefits such as paid sick leave 
when employee productivity is lost entirely but the employee continues to be paid. If tax 
credits are not granted for the cost of doing business associated with paid sick and vacation 
leaves, why should government reimburse employers for another cost of doing business 
associated with unpaid leaves? Presumably, granting paid sick leave also contributes to a 
worthy social good. Would it make more sense to subsidize employers for unpaid family 
leave than paid sick leave for the sake of encouraging a social good? Both would be 
subsidies unrelated to relief for an unfair incidence of tax. 
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One may argue that vacation and sick leaves are basic labor standards but that family 
leave is a mandated benefit and therefore should be reimbursed by government. 
Government's traditional policy is to avoid mandating employee benefits. (The Tax 
Foundation of Hawaii termed the Hawaii legislation a "mandated benefit" and cited it as 
". . . an example of government intrusion and an indirect taxing of businesses.")*4 

However, mandated benefits may become labor standards over time. Regardless of 
nomenclature, as already noted, the legitimate use of a tax preference is to reduce the tax 
burden due to the taxpayer's inability to pay. Furthering a social goal by using the tax system 
would not be good tax policy. Good tax policy would specifically target legislative 
appropriations regardless of the political implications. Finally, alleging the improper use of a 
tax preference, the Tax Foundation of Hawaii further cautions that ". . . once enacted, a tax 
benefit is difficult to reduce or eliminate. Thus, while the credit25 . . . may be reviewed and 
statistically analyzed, it will more than likely become a permanent fixture of the tax 
system.. . ." 
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CHAPTER 3 

FISCAL tMPACT 

It is a dizurttittg tusk t o  pit unqnantifiable social betiefits agaitist 
unrpnt i f iable  economic costs.' 

The costs to  businesws are o f t e n  misperceired because the costs of absence 
from work d m  to  childbirth or illness -- which are u?iaz~oidable -- are 
confused 21th the costs of providing family and medical lraae .... The 
question for u w k e r s  is whether they u.ill h a w  a job to  come back to. T& 

permanetitly. (Emphasis added)2 

... in eoalziating the potmtiaf costs o f  a new state parental leave policy, 
only those additional temporary replacenrent costs for  time taken beyond 
what employees are already taking can be c o n s i d ~ r e d . ~  

Act 328, Session Laws of Hawaii 1991, requires the Bureau to include in this study the 
"fiscal impact" of the family leave law. The primary definition of "fiscal" is "of or pertaining to 
the public treasury or revenuesM.4 The impact of Hawaii's Family Leave Law extends beyond 
the public treasury or public revenues. Therefore, for the purposes of this study, a secondary 
but broader definition of "fiscal" is adopted: "of or pertaining to financial matters in general."s 

This chapter examines the fiscal impact of family leave laws in general as a way of 
shedding light on the potential impact of Hawaii's Family Leave Law. This approach is used 
because the available data in the field indicate two things: (1) costs to employers are 
minimal, and (2) quantifying the economic costs of leave laws is a very risky affair. In 
addition, private employers in Hawaii will not be affected by the law until January 1, 1994 and 
government employees have been eligible for only less than a year. Thus, any attempt to 
analyze actual fiscal costs in Hawaii would be incomplete, at best, and probably misleading at 
this early stage. 

I .  Arguments for Minimal Costs 

Generic Costs of Leave-Taking and Costs Attributable 
to  Leave Laws in Excess o f  Generic Costs 

The costs of leave-taking are generic to all businesses and are inevitable regardless of 
any law. These costs are not the same as the additional costs that an employer may incur by 
complying with a new leave law. (See discussion in section IV of chapter 2.) Employers have 
always incurred certain costs for employees wanting to take leave -- before family leave laws 
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of any sort had been enacted. Employers continue to incur the same costs after leave laws 
are enacted. Only to the extent that the minimum leave law requirements exceed employers' 
past practice and require greater expenses do employers incur additional cost attributable to 
leave laws. 

Job Guarantees and Unpaid Leave 

To the extent that employers already offer job guarantees and bear leave-taking costs, 
a new family leave law should incur minimal, if any, costs for these employers. Family leave 
laws generally require that a leave-taker's job -- the same or an equivalent one -- be 
guaranteed, that is, held open for a returning leave-taker. No permanent employee can be 
hired to replace the leave-taker. Before a leave-taker returns, leave (usually unpaid) must be 
granted for a specified minimum period. 

A lack of uniformity characterizes employers' leave policies in states that do not have 
family leave laws. Although, in practice, an employer may grant unpaid leave or guarantee a 
job, such policies are often unwritten and informal. Many employers judge whether a request 
is reasonable and consider if they can afford it. In some cases, the employee can negotiate. 

How long a leave an employee actually takes depends largely on how much wages the 
employee can afford to lose. To the extent that employees cannot afford long leaves, 
employer costs, if any, should be reduced. Without a family leave law, some employers may 
only grant accrued vacation or sick leaves for family reasons. Some may grant a further 
period of unpaid leave. According to a study done for the United States Small Business 
Administration (SEA), ". . . few small employers give job guarantees or continue health 
insurance benefits [during leave]."6 

The effects of the parental leave requirements of leave laws in four states (Minnesota, 
Oregon, Rhode Island, and Wisconsin) were studied in 1991 ("parental leave study"). In that 
study, it was found that 83 and 63 percent of employers claimed to offer job-guaranteed 
disability leave to biological mothers before leave laws were enacted. Another 63 percent 
claimed to offer job-guaranteed post-disability leave.7 Such employers would incur additional 
cost due to a family leave law only if they exceed the expenses they already bear for job 
guarantees and leaves. However, it was pointed out that these claims may not necessarily be 
enforced without formal written policies. (Only 25 and 17 percent of employers had formal 
policies regarding disability and post-disability leaves, respectively.)e 

Options and Costs of Handling Leave-Taking 

Because leave laws guarantee jobs for leave-takers and prohibit the hiring of 
permanent replacements, such laws typically narrow an employer's options. Such laws may 
force certain employers to adopt what they believe to be less preferable and perhaps more 
costly strategies to handle leave-taking. For example, an employer could choose among 
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several pre-statute options: leave work undone, redistribute work to colleagues, pay overtime, 
or hire temporary or permanent replacements. The only post-statute prohibition is the hiring 
of permanent replacements. 

However, leave laws may encourage employers to alter their behavior in a wholly 
unintended manner. Employers may adopt new hiring practices that screen out those 
perceived more likely to take unpaid leaves. Recently married jobseekers in their prime 
procreative years fall into this category as do the elderly who are believed to be physically 
more fragile and thus more prone to take sick leave. The "sandwich" generation which is 
expected to care for both young children and aging parents may face a double barrier to 
employment. Those with previous medical conditions are feared for potentially large and 
recurrent medical costs. Thus, those already at a disadvantage may be subject to further 
barriers to hiring. 

However, if one assumes that employers will not adopt unfair hiring practices, the 
overall costs associated with leave-taking may still exceed the savings from leave-takers' 
unpaid wages. Various factors play a role including the wage rates of leave-takers and 
temporary replacements, productivity loss, additional overtime, and the nature and complexity 
of the work --which may or may not require further cost for training. On the other hand, costs 
may not exceed wage savings. The cost of each option varies with each employer. If the 
savings from not paying leave-takers' wages exceed that cost, the employer will experience a 
net savings due to leave-taking. 

If a leave-taker's work cannot be left undone, one option is to hire a temporary 
replacement. Thus, an employer could incur a cost for granting unpaid leave, discounting for 
a productivity loss. The United States Chamber of Commerce study (discussed in detail in a 
later section) offset this productivity loss by the temporary replacement's lower wages and 
benefits. However, there is evidence that family leave laws increase worker productivity by 
helping to resolve family stress that may be distracting, debilitating, or disruptive to work. In 
support, there is evidence indicating higher productivity and lower absenteeism among part- 
time workers taking leave in New York State and in the federal government.9 

For most employers, hiring a permanent replacement may entail the greatest cost. 
According to the SEA study, the costs associated with terminating an employee includes the 
cost of recruiting, hiring, and training a permanent replacement. The SEA study found that 
these costs are greater than those associated with granting unpaid leave: 

businesses would not  incur s i gn i f i can t  costs as a resu l t  o f  
granting leave, since a l l  employers manage worker absences as a 
matter o f  course. . . . Findings show tha t  the costs o f  
terminating an employee on account o f  i l l ness ,  d i s a b i l i t y ,  
pregnancy, o r  c h i l d b i i t h  (costs vary from $1 131 t o  $3152 per 
termination) are s i gn i f i can t l y  greater than those associated w i t h  
grant ing fami ly leave. The average costs o f  granting leave var ies 
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from $.97 t o  $97.78 per week depending on the circumstances [ f o r  
non-managers i n  medium-sized f i rms and i n  f i rms  o f  100-plus 
employees, respect ive ly  j .  The study concluded tha t  family ieave 
may ac tua l l y  save businesses money. Since employee absences due 
t o  fami ly  r espons ib i l i t i e s  are inev i tab le ,  small  firms are already 
accustomkd to-  managing workers' absences: Firms use a mul t i tudk 
o f  s t ra teg ies t o  deal w i th  s h i f t s  i n  t h e i r  workforce, inc lud ing 
reassigning work temporari ly t o  another employee, sending work 
home t o  the employee on leave, leav ing lower p r i o r i t y  work undone 
u n t i l  the employee returns,  and h i r i n g  temporary replacements. 
(Emphasis added) lo 

In 1991, Virginia conducted a study on parental leave policy for state employees. That 
study reported that "The recruitment, hiring, and training costs associated with employing full- 
time classified replacements for employees who resign from state service for parental reasons 
was estimated to be approximately $2,263 per rep la~ernent . "~~ In contrast, the study 
estimated the wages for a temporary replacement for an employee taking 30 work days (i.e., 
six weeks) of parental leave at $1,829.'2 

Because recruiting, hiring, and training new employees is a costly process, the job 
guarantee provision of leave laws may actually help to force employers to reduce these costs. 
In fact, research to date indicates that the provision of better leave policies improve employee 
retention. One study reported that a firm with a 12-month leave had a 94 percent return rate 
for leave-takers. Another reported that employers were much more likely to return to 
companies that offered family-friendly policies and practices such as parental leave. That 
study reported that 78 percent of leave-takers returned to firms that accommodated their 
needs while only 52 percent returned to firms that did not.13 

General Estimates of Leave Costs 

The United States General Accounting Office (GAO) projected the financial effects of 
the 1987 proposed federal Family and Medical Leave Act. It surveyed 80 small, medium, and 
large firms in two major cities and found that: "An employer's savings in worker salary and 
benefits for those on unpaid leave exceed an employer's cost of replacement." (Emphasis 
added)I4 That is, a leave law could possibly mandate employer savings by prohibiting the 
costlier option of hiring a permanent replacement. A subsequent GAO study of the projected 
effects of the proposed federal Family and Medical Leave Act of 1989 found that: 

For a proposed federa l  law tha t  would exempt employers w i th  fewer 
than 50 employees, and allowed f o r  10 weeks o f  fami ly  leave and 13 
weeks o f  medical leave, the GAO calculated a cost o f  $188 m i l l i o n  
i n  1989, w i th  the major cost coming from continuing the employer 
cont r ibut ion t o  hea l th  insurance plans rather than from the use o f  
temporary workers. (Emphasis added)'$ 
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A separate 1989 GAO document echoes the same finding: 

A study o f  current employer pract ices by the U. S. General 
Accounting Office found tha t  employers incur l i t t l e  or no 
add i t iona l  reolacement costs when thev hold iobs ooen f o r  absent 
employees. GAO has estimated the  costs t o  empioyers' as so le ly - the  
cost o f  maintaining heal th  insurance during the leave an amount 
which comes t o  about $200 m i l l i o n  annually f o r  a l l  covered 
employers. GAO's study shows tha t  employers replace fewer than 
one i n  three absent workers and tha t  the cost o f  the temporary 
replacements i s  s im i la r  t o  or  less  than the cost o f  the workers 
replaced. (Emphasis added)'= 

The SBA study asked employers to provide their best estimate of the cost of the most 
recent leave, including the value of the lost output and lost sales in addition to labor costs. 
The study found that in companies with fewer than 100 employees, the net cost (covering 
leave-takers' work, minus wages, but excluding continuing health insurance) was $22.00 a 
week per employee. in larger firms, it was $90.00 per week. Continuing health care 
insurance added $32.00 per week. Contrary to expectation, the cost per employee was found 
to be lower in small companies.'7 

Estimates from the Parental Leave Study 

Parental leave-taking constitutes a major portion of ail family leaves. The parental 
leave study, published in 1991, focuses only on parental leave. (Minnesota and Oregon had 
only parental leave requirements when the study was done. Since the parental leave study, 
Oregon has expanded its leave law to include family leave. Rhode Island and Wisconsin have 
a full complement of family and medical leave provisions but the study limited its focus on 
parental leave.) The study examined the impact of laws mandating parental leave on the 
operating costs of covered businesses in four areas: training, administrative, unemployment 
insurance, and health insurance contribution costs. Its findings have direct relevance for the 
parental leave requirements of the family leave statutes of other states. Furthermore, the 
pattern of findings relating to perceived costs can likely be extrapolated to apply to other 
types of family leave. 

The parental leave study reported that 71 percent of covered employers perceived no 
increase in costs for training while 81 percent perceived no increase in unemployment 
insurance costs. As for health insurance costs, 73 percent saw no rise; 55 percent perceived 
no increases in administration costs.'* In contrast, only four percent of covered employers 
perceived a significant increase in costs for training, two percent for unemployment 
insurance, and six percent for administration.'g 
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Regarding health insurance costs only, employers were not asked to distinguish 
between "significant" and "some" increase. As a result, the responses were limited to yes or 
no: 73 percent of employers felt insurance did not cost more while 27 percent felt it did. 
However, Bond et al. argue that the relatively large 27 percent may be misleading. They point 
to the absence of significant differences and the actual pattern of reported increases among 
the states that do and do not require continued employer contributions to pre-existing health 
insurance plans. They believe that this suggests the reported increased costs may be due to 
general across-the-board increases in health insurance costs rather than to increases 
occasioned by compliance with leave Iaws.20 

11. Arguments for Increased Costs 

High Leave Costs: the United States Chamber of Commerce Position 

The United States Chamber of Commerce has estimated much higher costs for a 
national parental and medical family leave p01icy.~' The 1987 study compared the $300-plus 
weekly wage and benefit costs of a Los Angeles word processor with the costs of hiring 
locally surveyed temporary agency replacements. (The authors considered the $315.25 cost 
representative of the typical full-time female worker.) 

The study found that the employer cost for hiring temporaries was nine percent higher 
than for a typical "permanent" employee. The study also factored in a ten percent 
"productivity loss" which was offset by the temporary replacement's lower wages and 
benefits. The Chamber estimated that, in 1987, 4.6 million parents were qualified for leave 
nationally based on earlier proposed federal legislation. The average net cost of hiring 
temporary word processors in seven cities was extended to estimate replacement costs for 
the 4.6 million parents, The study assumed all eligible parents (including fathers) to take the 
full 18 weeks of unpaid leave proposed at that time. It also assumed employers to replace all 
absent employees on an hour-for-hour basis with agency temporaries, regardless of cost. 

As a result, the Chamber study estimated the total cost of family leave nationally in 
1987 to be $12.6 billion. It subsequently reduced this figure by over half to $5.2 billion by 
taking out those employers already conforming with the proposed law. It continued to assume 
a 100 percent take-up (that is, all parents taking full leave). The Chamber also provided an 
alternate estimate of $2.6 billion assuming a 50 percent take-up.22 

United States Chamber of Commerce Study's Estimates Are Inflated 

Three sets of factors render the Chamber's estimates inflated 

Overestimates of Length of Leave and Population of Eligible Employees Based on 
Outdated Assumptions: The first set unrealistically overstates the length of unpaid leaves and 
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inflates the number of eligible employees and covered employers. The Chamber based its 
1987 Study on leave requirements as they existed in proposed legislation at the time of the 
study. These were much broader than they are being proposed now. First, the 1987 study 
figured costs based on 18 weeks of unpaid leave. The current proposal is for 12 weeks. 
Second, in 1985, the federal proposal covered all employers. There was no exemption for 
small businesses. By the end of 1987, employers with fewer than 15 employees were 
exempted. The current proposal expands the exemption to ail employers with fewer than 50 
employees. Third, the number of hours an employee must work in a year to be eligible has 
increased to 1,250, up from 1,000. Therefore, not as many employees would be eligible. 
Fourth, the original proposal did not allow employers to refuse unpaid leave to "key 
employees" defined as the highest pa~d ten percent of a company's work force. 

Overestimates of Leave Take-up, Replacement by Temporaries, and Leave-taking 
Costs Not Reduced by Savings on Unpaid Wages Based on Unreasonable Assumptions: The 
second set of factors involve several assumptions that unreasonably inflate costs. First, it is 
unreasonable to assume that take-up could be 100 percent or even approach 50 percent. In 
the case of biological childbirth, not all eligible female employees can be expected to be 
fertile nor can all fertile employees be expected to give birth every year. Similarly, not all 
male employees can be expected to take parental leave. Neither can all employees or their 
family members be expected to fall ill each year. 

Connecticut, which collects data annually on the use of family leave in the public 
sector, reports that a total of 369 and 332 public employees took unpaid leave from May to 
April of 1989-1990 and 1991-1991, respectively. This represents only 0.9 and 0.6 percent of 
the total state workforce -- nowhere near 100 percent take-up.23 Even at a 50 percent take- 
up rate, it is unreasonable to expect both men and women to be absent from work for all 
types of family leave. Far fewer men than women would be expected to take leave, further 
reducing the base from which to estimate employer costs. The Connecticut study reports that 
men accounted for only 16 percent of all state employees taking leave.24 

It is also unreasonable to assume that leave-takers will take the maximum amount of 
leave. For example, the parental leave study found that there was little change in the way 
most mothers took parental leave before and soon after the enactment of leave legislation. It 
also found that there was no change in the amount of leave taken by biological mothers. The 
study suggests that "It is likely that little change has occurred because most mothers cannot 
afford to take more time off without some protection against loss of income. . . . The major 
reason given for returning l o  work was economic necessity." (Emphasis added)*5 

The Connecticut studies a!so found that a plurality, 45.7 and 35.8 percent of all public 
employees who took family or medical leave from 1989-i990 and 1990-1991, respectively, 
completed their leaves in 0 to 5.9 weeks.26 This is far below the maximum of 24 weeks over 
a two-year period mandated by Connecticut's law. (Hawaii public employees averaged only 
about one week of leave (5.6 days) for leaves taken in the first half of 1992. See chapter 6.) 
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It would be unreasonable to infer that Connecticut's employees are unique in cutting their 
leaves short because they are unable to afford more of it than employees elsewhere. The 
practical options of those who cannot afford longer unpaid leaves in the first place do not 
seem to have been greatly affected by family leave. This is supported by findings in the four- 
state parental leave study: 

Mothers were more l i k e l y  t o  r e tu rn  t o  t h e i r  jobs when they earned 
more per hour, when they placed a higher vaiue on pa id  
employment, and when t h e i r  fami l i es  were more dependent on t h e i r  
earnings. 27 

It is further unreasonable to assume that all leave-takers will be replaced by temporary 
replacements and at the same cost. The parental leave study reported that relatively few 
employers relied on temporary workers to replace employees on leave. Specifically, for both 
large and smaller employers, only 23 percent hired outside temporaries. Sixty-seven percent 
assigned work temporarily to others. Three percent paid overtime to existing employees. 
Four percent hired outside permanent replacements. One percent each assigned work 
permanently to another employee, assigned work to the leave-taker to complete at home, or 
left work undone.28 

The method most often used -- redistribution of work to a leave-taker's colleagues -- 
incurred no extra wage costs. Overtime pay was minimal and the wages saved could likely 
exceed the cost of any overtime paid. The study further pointed out that the cost due to the 
use of temporaries depends on ".  . . the length of leave, the number of employers covered, 
the exemption level, and the extent to which it is assumed that temporary replacements would 
be used."29 In addition, not all temporaries need to be agency-hired. Even if they were, not 
all agency temporaries cost the same. More specifically: 

. . . 60 percent o f  the smallest employers ( 1  t o  15 employees) and 
80 percent o f  a l l  other f i rms (over 15 employees) re-routed the 
work o f  managers on leave, whi le between 23 percent o f  the 
smallest f i rms and 8 percent o f  mid-sized f i rms (16 t o  99 
employees) h i r ed  temporary replacements f o r  managers. When the 
employee on leave i n  the study was non-management, 70 percent o f  
companies re-routed work; between 44 percent o f  small companies 
and 70 percent o f  the la rger  f i rms (over 100 employees) a lso 
brought i n  temporary workers t o  replace non-managers . 30 (See 
a lso Part  I1 i n  chapter 4.) 

The Connecticut stbdy reports that the majority (57.2 percent) of leave-takers were not 
replaced during their absences. "Temporary agency personnel provided coverage for 
seventeen employees [out of 332 leave-takers or 5.1 percent]."3' 
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Furthermore, it is unreasonable not to discount some percentage of women leave- 
takers who receive TDI benefits. These women may decide not to take unpaid family leave 
after having received partial wages during a temporary disability leave. 

Although the Chamber's study used net costs, the SBA found that the cost of giving 
unpaid leave was relatively small if the unpaid wages saved were taken into account and if 
unpaid leave was cheaper than letting the employees quit and hiring permanent 
replacements. Furthermore, "The cost of such [leave] coverage differs littie from the cost of 
maintaining workers in their position [sic] without l ea~e . "3~  This is consistent with the GAO 
studies' conclusion that the primary, or even sole, cost o i  family leave lies in maintaining 
employer-contributed health insurance premiums during unpaid leave. 

Overestimates Based on Post-Statute Leave Costs Not Reduced by Pre-Statute Leave 
Costs: In addition to the two sets of factors discussed above, the third factor that inflates the 
Chamber's cost estimates is a point that has already been made. To estimate the true costs 
attributable to a leave law, an employer's customary pre-statute leave costs must be deducted 
from the post-statute leave costs associated with guaranteeing jobs and granting unpaid 
leave. 

Employers have always had options. Leave iaws guarantee jobs and remove one of 
those options (of hiring permanent replacements). However, leave-taking is inevitable as long 
as employees need to take care of newborn, parents, children, or spouses, regardless of any 
law. Employers have always incurred certain generic leave costs. Consequently, a leave law 
cannot be made responsible for all expenses incurred for leave-taking which employers had 
previously incurred as a cost of doing business. These costs are not the same as the 
additional cost that may be borne by an employer as a result of new leave law requirements. 

In summary, employers are still left with many post-leave law options. They can still 
hire temporaries, leave work undone, re-route work to existing employees gratis, and pay 
overtime, among other strategies. Even if the assumptions are reasonable, leave-taking costs 
cannot all be automaiically attributed to a leave law precisely because these options, and their 
costs, have always existed. Employers continue to incur certain of these costs after 
enactment of leave laws. Only if the cost of minimum leave requirements exceeds the 
employer's past practice and requlres greater expenses can this excess cost be attributable 
to a leave iaw. 

Additional Costs Possibly Attributable to Leave Laws 

There can be a financial impact, to be sure. There can be exceptions. It is possible 
for employers to incur additional costs by being forced to abandon a certain cheaper 
replacement strategy, for example, when: 
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(1) An employer who, because of either the nature of the job market or the 
structure or size of the employer's business, chronically experiences a high 
rate of staff turnover and: 

(a) Does not guarantee jobs or grant unpaid leaves as a customary or 
feasible option because of its higher cost; and 

(b) Hires permanent replacements as a customary and feasible least-cost 
option;" or 

(2) An employer who, before the enactment of a typical family leave law -- without 
regard to feasibility or cost --simply chose not to grant unpaid leaves or provide 
job guarantees. 

The small minority of employers who already grant unpaid family leave would incur the 
same or similar post-statute costs. The majority who did not previously have compliance level 
leave policies in place may indeed incur additional costs for providing a social good. Fam~ly 
leave laws force (or enable, depending upon one's perspective) employers to provide a social 
good that benefits employees as parents and family members -- and thus, society as a whole 
-- while incurring its associated costs. Whether the social good generated should be treated 
as a deserved labor standard or as an improper mandated benefit is a matter of policy choice. 

111. Other Common Arguments and Rebuttals 

Leave Laws Increase Leave-Taking 

Opponents of leave laws caution that leave mandates will swell the number of leave- 
takers to unprofitable levels for employers, This warning is often sounded together with 
employers' claims that the needs of employees are already being met without mandating 
legislation. The assumption is that the greater the number of leaves, the greater the 
employers' costs. 

Although data are limited, there are some indications to the contrary. For example, 
the parental leave study in four states reported that the proportion of mothers taking parental 
leave for childbirth did not change after the passage of leave laws. Before leave laws were 
established, 78.6 percent of all biological mothers in that study took this leave. At six to 12 
months after the passage of leave laws, an almost identical 78.4 percent of mothers took 
parental leaves." The data suggest that leave laws do not increase the number of ieave- 
takers. Leave laws do not seem to have encouraged mothers to take parental leaves. 
Consequently, the notion that taking leave for childbirth is a basic decision that is made 
regardless of the existence of leave laws gains currency. (See also related discussion in 
section VI concerning elasticity of demand for various types of leave.) The data can be 
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interpreted to suggest that employers do not bear additional costs due to leave-taking laws 
because leave-taking has not increased as a result. 

Employees Abuse Leave Laws by Taking Unnecessarily Long Leaves 

Opponents of leave laws contend that leave-takers abuse the law by taking an 
excessive amount of leave. Because leave is usually unpaid, most leave-takers gain no 
monetary advantage by taking excessive leave. The longer the leave, the more wages are 
lost. However, some leave-takers may have an incentive to do so. This could occur in states 
that require employers to continue providing health insurance coverage and premiums. In 
such a jurisdiction, a leave-taker who has decided to quit in any case may take longer than 
necessary unpaid leave to maintain health benefits up to the time the employee quits. 

However, this loophole is not a universal one. For example, although a Minnesota 
employer must continue providing health insurance coverage, the employer may require a 
leave-taker to pay the entire cost of coverage during leave.35 In Rhode Island, an employer 
must continue providing coverage but the leave-taker must pay the employer in advance the 
full premium for the duration of the leave. The employer must return this amount within ten 
days of the employee's return to work. In Wisconsin, an employer may require the leave- 
taker to deposit in an escrow account the premium to cover the maximum leave period.36 
Provisions such as these reduce the incentive for leave-takers who intend to quit to take 
advantage of employer-contributed health insurance premiums by unnecessarily extending 
leaves. 

The parental leave study data suggest that post-statute leave-takers do not tend to 
take more leave than pre-statute leave-takers. The same biological mothers in the study took 
12.6 weeks of pre-statute leave and actually took a slightly shorter post-statute leave of 12.1 
~ e e k s . 3 ~  

Again, this statistic can be interpreted in opposing ways. On the one hand, leave- 
takers do not take longer leaves after passage of leave laws as feared by critics. On the other 
hand, leave laws do not seem to have lived up to proponents' expectations that employees 
who need it will be encouraged to take leaves, or longer leaves. 

Various other data indicate that employees tend to take less than the maximum 
allowed leave, For example, a Portland, Oregon newspaper reported the results of a phone-in 
reader survey on family leave. In 1991, iegislation was proposed in Oregon requiring 
companies with 25 or more employees to grant up to 12 weeks of unpaid family leave over a 
two-year period. A totai of 168 people responded to the survey of which 63.2 percent were 
employees and 36.8 percent were business owners or top executives. Of the respondents 
identifying themselves as employees ". . .69 percent said they couldn't afford to be away from 
work without pay more than two weeks, and 39 percent said they could not afford to take  an^ 
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unpaid leave. (Emphasis added) About 5.7 percent said they could afford to take 12 weeks 
or longer."38 

Employees Abuse Leave Laws by Quitting After Taking Leave 

Employees sometimes quit employment after taking leave. Sometimes, but not 
always, the decision is made before taking leave. This occurs with or without leave laws. 
However, opponents of leave laws contend that leave-takers are encouraged to abuse the 
system by quitting work after taking leave. A leave-taker who intends to quit may also take 
advantage of a leave law by taking an unnecessarily long leave (see section above). 

An employee who quits after taking leave creates additional employer costs beyond 
any that may be incurred for keeping a job open. The employer needs to recruit, hire, and 
train a permanent replacement (unless the position is cut) to replace the quitting leave-taker. 
On the other hand, leave-takers who return save the employer these replacement costs. 

In the parental leave study, before the enactment of leave laws, 85 percent of 
biological mothers taking leaves returned to work. At six to 12 months after passage of the 
leave laws, the percentage of biological mothers returning to work was exactly the same at 85 
percent.39 

It is unlikely that an employee will quit because of a leave law. The parental leave 
study reports that almost identical pre- and post-statute proportions of biological mothers 
(12.6 and 12.4 percent, respectively), did not take leave but quit instead to become full-time 
mothers. Similarly 5.4 and 5.2 percent quit for "other reasons;" and 1.3 and 1.6 percent were 
fired or laid ~ i f . ~ O  These data show that biological mothers at least -- both before and after 
leave laws were enacted -quit for reasons unrelated to leave policies. 

Some biological mothers quit without taking leave. The pre- and post-statute 
percentages are 18 and 17.6 percent, re~pectively.~' Although these latter two figures do not 
indicate how many mothers quit after taking leave, they appear to echo that proportion. 

Given that leave laws did not seem to increase employee retention, the parental leave 
study also examined why biological mothers decide to take leave and return to work for the 
same employer. Of ten variables, five were found to be statistically significant (ranging from 
p < ,0001 to p < .el). A biological mother is more likely to take leave but return to work:42 

e The more per hour the mother earns; 

o The more the mother gains self-esteem from having paid emp!oyment; 

The greater the proportional contribution of the mother's income to total 
household income; 
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The more supportive the mother's co-workers and management are; and 

The more help from friends or relatives a mother could depend on to care for 
the child when needed. 

In summary, data from the parental leave study do not show that more leave-takers 
quit after taking leave. However, neither do they evidence a greater number of leave-takers 
returning to work because of generous leave conditions. (Other studies do indicate greater 
retention rates for firms with employee-friendly policies. See "Options and Costs of Handling 
Leave-Taking" in section I.) In any case, a non-returning leave-taker incurs costs for the 
employer. However, it appears these costs cannot be automatically charged to a leave law. 

Employers Reduce Other Employee Benefits to Accommodate 
Specific Benefits Mandated by Inflexible Leave Laws 

Opponents frequently warn against specific leave mandates. The charge is that these 
mandates deprive employers of flexibility to tailor benefits, including leaves, to suit their 
employees. The corollary assertion is that other benefits -- primarily health insurance -- will 
have to be sacrificed in exchange for mandated family leave benefits. (See sections II and Ill 
above on the large role played by health insurance costs.) Underlying this belief is the 
assumption that family leave entails employer costs and that they are sufficiently large to 
require offsetting some other employee benefit. 

However, in the parental leave study, 85 percent of covered employers maintained pre- 
existing health insurance benefits while an additional eight percent actually increased these 
benefits. Only six percent of employers reported having reduced health insurance b e n e f i t ~ . ~ 3  
Furthermore, some doubt has been raised over how clearly employers were able to 
differentiate between changes regarding health insurance benefit levels in general and 
changes specifical!~ due to compliance with leave laws.44 Sementilli-Dann et al. report that 
"The experience of employers adopting leave as a result of collective bargaining or employer- 
initiated policy also shows that other benefits are not traded off for leave. This is because 
leave has little or no ~ o s t s . " ~ 5  

Leave Laws Are Difficult to Comply With 

Leave laws are frequently predicted to be very difficult to implement. Data from the 
parental leave study indicate that this fear may be exaggerated. Only 9 percent of covered 
employers with post-statute leave experience found implementation difficult. Almost four out 
of ten (39 percent) found implementation neither easy nor difficult. A fair number (19 percent) 
found implementation moderately easy while a third (33 percent) actually found it extremely 
easy.46 
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The relative ease of implementation reported by employers only indirectly suggests 
that increased cost, if any, due to compliance is not significant. The study does not equate 
difficulty of implementation with cost. However, the study does examine why employers 
reported difficulty. Ten factors were analyzed to see how strongly they were correlated to 
employers' reported difficulty with implementation. Five were identified. 

The strongest positive correlation was the employer perception of reduced managers' 
performance. That is, the more employers felt their managers' performance to decline, the 
more they were apt to report difficulty in implementing the leave law. 

The second strongest correlation involved actual post-statute leave-taking experience. 
Employers who had actual experience implementing the leave law reported less difficulty in 
implementation. The third strongest predictor involved increases in administrative costs. The 
greater the increases, the more likely a report of difficulty. The fourth related to employers' 
perception of difficulty in filling vacant positions during the preceding 12 months. If they had 
a hard time, they were more likely to report difficulty. Fifth, if employers had complied with 
statutory ieave requirements for biological mothers before the enactment of a parental leave 
law,47 the less likely they were to report d i f f i~u l ty .~8 

Only the third correlation concerning administrative costs relates directly to employer 
cost. To a limited extent, a report of difficulty in implementing the law may mean higher 
costs. However, the other four correlations suggest that costs were not a major concern and 
that other considerations were more important. It is more instructive to realize that two 
factors directly related to cost (training and health insurance) were found not to be 
significantly correlated to reports of implementation d i f f ic~ i ty .~g This suggests that 
employers either do not perceive training and health insurance costs as significant or consider 
these costs as unrelated to leave-taking. 

Leave Law Mandates Are Unfair to Small Employers 

Opponents of leave laws often contend that smaller businesses have more difficulty 
absorbing the costs of leave requirements than their larger brethren. However, findings in the 
parental leave study contradict this assertion: 

S m a l l  companies d i d  not  have more d i f f i c u l t y  in complying w i t h  the 
ieave laws than d i d  larger  ones, nor were they more l i k e l y  t o  
repor i  increased coscs. Within the s ize range covered by laws i n  
the four scates (21 or  more emolovees i n  Minnesota. 2'3 o r  more i n  . . , - 
Oregon, and 50 or  more i n  Ahode Is land and biisconsin), company 
s ize was not re la ted  t o  reported d i f f i c u l t y  implementing the 
parental  leave bene f i t s  required by law. Moreover, smaller 
companies (21  t o  49 employees) were no more, o r  less,  l i k e l y  than 
large companies (50 t o  99, and 100 o r  more employees) t o  repor t  
increased costs re la ted  t o  compliance wi th  s ta te  laws. (Emphasis 
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The authors of the parental leave study theorize that ". . . voluntary implementation of 
parental leave benefits prior to enactment of state statutes is a good indicator of the relative 
burden of statutory requirements on employers of different sizes or in different 
industries. . . . " j l  Under this assumption, data from that study ". . . do not suggest that 
small employers or employers in particular business sectors would suffer unduly from the 
imposition of leave requirements. . . ."5* Be that as it may, all states that have passed family 
leave laws exempt "small businesses" of varying sizes from the requirements of family and 
medical leave laws. 

Leave Law Mandates Impair Business Effectiveness 

Critics of leave laws argue that mandates would lower productivity and reduce 
business effectiveness, jeopardizing the viability of some businesses. Supporters counter 
that generous leave benefits should improve employee morale and enhance loyalty to the 
company. Proponents also point out that if employers had already been meeting their 
employees' needs as claimed, incremental costs due to leave mandates would be minimal. 

The parental leave study data reveal no substantial impact on business effectiveness 
soon after passage of the leave laws, This finding is based on measurements of changes in 
the five areas below. The percentages of employers reporting no change (NC), improvement 
(+), or deterioration (-) are:j3 

NC + - 
Managers' a b i l i t y  t o  handle work respons ib i l i t i es  89% 1% 9% 
A b i l i t y  t o  r e c r u i t  employees' 96% 1% 4% 
Employee morale 89% 9% 2% 
Employee turnover 9 %  4% 2% 
Employee l oya l t y  9 %  4% 2% 

It appears parental leave mandates had very little effect on productivity or business 
effectiveness for employers who actually implemented the leave laws. The performance of 
managers did seem to suffer slightly. On the other hand, the same percentage of employers 
reported a slight improvement in employee morale. 

IV. Cost of Continued Health Insurance Benefits 

As previously discussed, the GAO found that premium payments for continued health 
insurance coverage constituted the major cost of unpaid family and medical leave for 
empIoyers.s4 In 1989$ the Women's Economic Justice Center estimated the annual cost of a 
national leave policy to be $6.50 per eligible worker.55 Twenty-seven percent of employers in 
the parental leave study perceived an increase in health insurance costs. However, that 
report suggests that this perceived increase may be attributable to general increases in health 
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insurance costs rather than to specific compliance with parental leave laws. (See related 
discussion of insurance costs in section I.) 

Family and medical leave laws do not necessarily require that leave-takers' health 
insurance coverage be continued. If employers are required to continue coverage, they are 
not necessarily required to continue premium payments. For example, an employer may be 
allowed to shift premium costs to the leave-taker for the duration of the leave. If both 
continued health coverage and employer premiums (otherwise shifted to the employee) are 
required, those costs are attributable to the leave law. If an employer hires a temporary 
worker and pays for additional health benefits, the employer would incur a further cost. 
Therefore, under certain circumstances, an employer can incur additional costs relating to 
health insurance benefits as a result of a leave law. 

The scenarios depicted in Figure 3-1, where a job is held open and unpaid leave is 
granted, reflect several possibilities. Note that the matrices do not factor in savings from 
unpaid leave-takers' wages but deal only with insurance premium costs. 

V .  The Cost of Not Granting Leaves 

Estimates of costs associated with proposed family and medical leave laws have 
mostly focused on employer costs. In 1988, the Institute for Women's Policy Research 
(IWPR) argued that two kinds of costs are incurred because there is no leave law protection 
for employees: 

Costs to employees whose jobs are not protected who suffer dollar losses while 
looking for new jobs after taking leave and who receive lower wages from the 
same or other employers. 

Costs to society in general through taxpayer subsidy of various welfare and 
assistance programs that are used to a greater extent by leave-takers whose 
jobs are not protected. 

For employees who take leave, Spalter-Roth et al., the authors of the IWPR study, 
estimate -- from a base of approximately 111 million employees -- a total annual loss of $100 
billion nationally by:56 

e 2.3 million employed women who give birth or adopt a child; 

3.2 million employed men who have wives who give birth or adopt a child; 

11.4 million women and 8.5 million men employees who are off the job for more 
than 50 hours due to their own or other family members' illnesses. 
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The IWPR study def!nes current annual earnings losses to include the year of birth or 
adoption plus the two previous years for all women employees who gave birth or adopted a 
child but had no form of leave. The IWPR estimated the portion of employee losses 
specifically attributable to the lack of a national parental (not family) leave policy at $606.8 
million. "These additional losses of childbirth occur because when new mothers without any 
form of leave return to the labor force they experience lower relative wages and more 
unemployment than those with leave."S7 

The IWPR's estimate of the cost of society's support of welfare and assistance 
programs specifically attributable to the lack of a national parental leave policy to be $108 
million. Both figures are underestimates because the losses are limited to parental leave for 
childbirth or adoption. Costs would be greater i f  losses due to illness of the employee and the 
employee's children or other family members were included. In summary: 

On the na t iona l  l eve l ,  the lack o f  parental  leave alone costs 
working women and t h e i r  fami l ies  $607 m i l l i o n  annually. This 
f igure represents the add i t i ona l  earnings l o s t  by those new 
mothers who re tu rn  t o  work, but are unable t o  re tu rn  t o  t h e i r  
former jobs because t h e i r  employers do no t  have parental  leave 
p o l i c i e s  i n  place. When these new mothers without job-protected 
leaves re tu rn  t o  work but are  unable t o  r e tu rn  t o  t h e i r  former 
jobs, they experience more unemployment and lower wages than those 
mothers who re tu rn  a f ter  a per iod o f  protected leave. I n  
add i t ion,  working mothers without job-protected leave receive $108 
m i l l i o n  more i n  assistance from such programs as unemployment 
insurance, supplemental secur i ty  income, and welfare than do 
mothers working f o r  employers w i th  parental  leave po l i c i es .  
Taxpayers, through t h e i r  support o f  these assistance programs, 
bear some o f  the cost o f  the employers' f a i l u r e  t o  provide 
leave .58 

V I .  Elasticity of Demand for Leaves and E f fectiueness of Leave Laws 

Proponents of family leave laws argue that employees, particularly women, are forced 
to choose between job and family. Both supporters and critics of family leave have generally 
expected that leave laws will encourage more employees to take leave more often and for 
longer periods. To the extent that this may prove to be true, leave laws can be said to be 
effective. 

What has been generally overlooked is the elasticity of demand for family leave. The 
data from the Bureau's survey (see chapter 6) suggest that different types of family leave 
have different elasticities of demand. As elasticities vary, the effectiveness of leave laws 
become uneven. Post-statute behavioral data of employees, sparse though it may be, shed 
some light on these elasticities, and thus, on the ultimate effectiveness of leave laws. 
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Demand for family leave appears neither monolithic nor uniform but differentiated. In 
general, employees have a relatively inelastic demand for certain types of leave and relatively 
elastic demand for others. Demand is inelastic (or unchanging) if, as the price that must be 
paid (unpaid wages) for taking ieave increases, the demand for it does not correspondingly 
decrease. Demand is also inelastic if, as price decreases, demand does not correspondingly 
increase. (A diabetic will continue to buy insulin even if it becomes tremendously expensive 
but will not have any greater need for it even if insulin becomes very cheap.)59 On the other 
hand, demand is elastic (or changeable) if, as the price that must be paid for taking leave 
increases, the demand for it decreases. Demand is also elastic if, as price decreases, 
demand increases. 

In terms of family leave, employees' demand for certain types of leave seems more 
flexible, or elastic, than for others. Demand is less rigid for leaves that employees value less 
highly -- that satisfy a less basic or immediate need -- and over which they have some control 
over "price." That is, it can be hypothesized that employees decide to take leave depending 
on how basic the perceived need is and on their degree of control over the situation. 

For example, altruism aside, the need to care for one's own health is more basic and 
immediate than the need to care for, say, a grandparent-in-law. Accordingly, one would 
expect high demand that is relatively inelastic for personal sick leave. Similarly, the same 
inelastic demand is expected for family medical leave, in states that provide it, to care for 
oneself regardless of the cost. The employee does not have much choice, therefore, little 
control over price, when forced to take personal sick or family medical leave. 

In contrast, when an eligible relative becomes ill, on the one hand, the need to provide 
care may be less basic or immediate. On the other hand, many employees have a 
customarily wider array of care and support options than just oneself to choose from. A 
spouse or other relatives or even friends may be able to help. The need becomes less 
immediate and the employee gains some control over price: the employee can substitute 
another's cost in lieu of sacrificing one's own wages by taking leave. 

If no one is available, the employee may be forced to take leave to provide care. The 
need then becomes more immediate and the employee loses control over price: it must be 
fully paid by sacrificing lost wages. That is, the less basic the need and the greater the array 
of available care options, the greater the employee's control over price to be paid and the 
more eiastic the employee's demand. 

In other words, the demand for family care leave (for spouses, elders, or children -- 
see definition in chapter 1) is relatively elastic despite current leave laws. This does not 
necessarily mean that employees will take fewer family care leaves. Elasticity could result in 
a great many leaves but of shorter duration. (See chapter 6.) Although leave laws have 
reduced the overall price for taking family leave, they do not yet require wage replacement. 
Lost wages, it appears, are still a relatively heavy price for employees to pay. 
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The need to take family birth or adoption leave can be considered relatively basic to 
employees. Most employees who become pregnant and their spouses, for the most part, can 
be assumed to have chosen to have a child. This is certainiy true for adopting parents. That 
is, demand for self-medical and parental leave appear to be more inelastic. Because of this 
inelasticity, an employee would be unlikely to decide not to become a parent just because no 
unpaid leave or job guarantee were available.60 Again, this inelasticity does not necessarily 
mean that employees will take a great number of family birth or adoption leaves. After all, 
illnesses and injuries occur more frequently than births or adoption. Rather, inelasticity may 
result in few birth or adoption leaves, compared with family care leaves, but of much longer 
duration. (See chapter 6.) 

In sum, one would expect either fewer family care leaves - - a  less immediate need -- or 
relatively shorter leaves. Similarly, one would expect either more birth or adoption leaves -- a 
more immediate or basic need -- or relatively longer leaves. In other words, the more basic or 
immediate the need, the greater the likelihood of taking leave or taking longer leaves. If true, 
the impact of family and medical leave laws may vary according to the inherent elasticities of 
demand for various types of family leave. 

In addition to need, employees seem to have relatively greater control over one's own 
health, including becoming pregnant. Control implies some degree of voluntary planning. 
However, an employee often cannot foresee nor control the serious illness of a spouse, child, 
or parent. Faced with an involuntary and unintended situation, an employee is forced to 
choose between family and job. Absent leave law guarantees and faced with the threat of 
losing one's job, employees may reject the unplanned obligation to care for other family 
members. Alternatively, they could take reduced responsibility by taking shorter leaves. That 
is, the steep price of losing one's job outweighs the demand to fully satisfy less immediate 
and unintended needs. In such cases, the reduced "price" (lost wages rather than a lost job) 
made possible by a job guarantee may sway an employee to take unpaid leave. 

The study of the parental leave aspects of various leave laws in four states illustrates 
the relative inelasticity of demand for parental leave. That study reported that 78.6 percent of 
all pre-statute mothers took leave. After leave laws were established, 78.4 percent of mothers 
took parental leaves.6' Demand did not rise as the price to be paid for parental leave 
dropped. 

Data from Connecticut offer indirect supporting evidence regarding the elasticity of 
certain types of leave. For 1989-1990, the two largest categories of leave were 44.2 percent 
for birth or adoption and 46.0 percent for the employee's own illness. In 1990-1991, they 
were 45.7 and 45.8 percent. In both years, only 4.4 and 3.7 percent, respectively, of all 
leaves were to care for an ill parent; 3.7 and 2.8 percent for an ill child; and 1.9 and 2.0 
percent for an ill spouse." The "price" for ail leaves is the same. Although no pre- and 
post-statute data exist for Connecticut, the consistently large proportions of leaves taken for 
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parental and self-medical purposes indicate that demand for these is relatively inelastic. 
Similarly, the elasticity of demand for family care leaves is reflected in the consistently small 
percentages for these categories. Data from the Bureau's study indicate the same elasticities 
but expressed in terms of relative length of leave rather than raw incidence of leave-taking. 
(See chapter 6.) 

In Connecticut (or elsewhere), there is no reason to believe that employees are 
inherently more liable than their parents, children, or spouses to get sick. Neither is there 
reason to believe that births and adoptions occur almost as frequently as illnesses and 
injuries. Employees appear to take more of one kind of leave than another -- or to take longer 
leaves of one kind than another. Leave laws have reduced the price for all needs and 
situations. However, it appears that leave-takers' behavior is still governed by differing 
inherent elasticities of demand for different types of leave. 
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Chapter 4 

PUBLIC SECTOR AND 
OTHER EMPLOYER EXPERIENCE 

Section 3 of Act 328, Session Laws of Hawaii 1991, directs the Bureau to study "The 
experience of public sector employers and any other employers already granting family 
leave." Section I of this chapter reviews the federal and state family leave debate. State 
family leave statutes are examined in section II along with a review of problems and costs in 
general. Finally, the family leave policies of selected private employers are presented in 
section Ill. 

I.  Family Leave: Federal and State Initiatives 

A. Legislation Considered by Congress 

Congress first attempted to mandate the provision of unpaid leave by public and 
private employers in 1985. Representative Patricia Schroeder of Colorado introduced the 
Parental and Disability Leave Act in 1985 (H. R. 2020). That bill proposed 18 weeks of unpaid 
leave for the birth, adoption, or serious illness of an employee's child and 26 weeks of 
medical leave for the employee's own illness,' No employers were exempt. Employers had 
to continue leave-takers' heallh benefits during leave. The biil also commissioned a study of 
the concept of wage replacement during leave.2 

The 1987 House and Senate bills saw compromises. Neither bill passed. The 
Parental and Medical Leave Act of 1987 (S. 249) first exempted employers with fewer than 15 
employees. It reduced birth, adoption, and family care leave, and employee medical leave to 
ten and fifteen weeks, respectively.3 S. 249 also required employees to have worked for their 
current employer an average of 20 or more hours a week for a year to be eligible for family 
leave. The Family and Medical Leave Act (H. R. 925), phased in coverage of employers by 
exempting employers with fewer than 50 employees dropping to fewer than 35 employees by 
the fourth year. The House proposal also provided elder-care.4 

The Family and Medical Leave Act of 1989 (H. R. 770 or "FMLA) provided a reduced 
12 weeks for both family and medical leave. It also exempted employers from granting leave 
to the highest paid ten percent of employees. However, employers had to show a "business 
necessity." Granting leave had to cause substantial economic injury to the employer's 
operations to justify a claim of business necessity. Employers with fewer than 50 employees 
were exempted and the phase-in period was dropped. The definition of "parent" was limited 
to only the biological parent or individual who was the employee's parent when the leave-taker 
was a child. The bill passed both houses but was not put to a final vote until 1990. 
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Subsequently, it was vetoed by President Bush and Congress could not muster enough votes 
to override that veto.5 

In 1991, Representative William Clay of Missouri and Senator Christopher Dodd of 
Connecticut reintroduced the FMLA in their respective houses as H.R. 2 and S. 5 which 
passed both houses in the fall of 1991.6 [Note: S. 5 was presented to the President for action 
and was vetoed by President Bush on September 22, 1992. The Senate overrode the veto two 
days later by a vote of 68 to 31. However, one week later, the House failed lo override by a 
vote of 258 to 169 (it need 289 votes). With the election of Bill Clinton, the FMLA may be 
enacted during the 103rd Congress.] 

B. Legislative Initiatives on the State Level 

While Congress has been stalled, various states have experimented with family leave 
programs. Much of the activity at the state level mirrors the national debate. The difference 
is that some states have enacted legislation. Fewer participants and more personal 
relationships in state legislatures may make enacting legislation easier at the state than at the 
federal leveL7 

Nineteen states and the District of Columbia8 now have family leave laws requiring 
employers to provide family or family and medical leave to state or private employees, or 
both. However, provisions regarding specific leave types, length of leave, employee eligibility, 
employer coverage, and continuation of health benefits differ greatly across states. 

As defined in chapter 1 ,  only statutes that provide at least family leave are considered 
in this study. For example, statutes providing only parental leave do not fall within the scope 
of this study.9 Only a handful of states provide both family and medical leave. 

State legislatures often diluted family leave proposals in order to get these programs 
started. Shortening leaves, exempting more employers, and phasing in less restrictive 
provisions were frequent compromises. A few states, like Hawaii, adopted legislation 
incrementally by allowing private employers to delay compliance. Hawaii's statute requires 
private employers to provide family leave beginning in 1994, two years after public 
empl~yers.~o Similarly, Connecticut phased in its program for various-sized employers as 
follows: 

(I) 12 weeks of leave for companies with 250, 100, and 75 or more employees until 
June 30, 1991, 1992, and 1993, respectively; and 

(2) 16 weeks of leave for companies with 250, 100, and 75 or more employees 
after July 1, 1991, 1992, and 1993, re~pec t i ve ly .~~  
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In 1988, Maine used a sunset provision to phase in its family and medical leave law.l* 
The sunset provision, in effect, created a two-year trial period after which the law would be 
repealed unless Maine's legislature made the law permanent. When the time came, Maine 
repealed the sunset provision, making the law permanent when no one opposed the law with 
any evidence of negative impact on either the public or private sectors.I3 

2. Universal A t t n i e s  of F-ly Leave Legislutia 

All the states with leave laws require unpaid leave14 as well as a guarantee of job 
reinstatement. Regardless of the length of leave an employer may give and an employee can 
afford, an employee needs to be assured of job security.Is Supporters of family leave believe 
that a job guarantee keeps employees from being forced to choose between family and their 
jobs. This is especially true in an economy where many families are headed by a single 
parent or where both parents are working.l6 The importance of family is further recognized 
in states that extend job protection to employees who take family care and medical leave. 
Employees are also protected from the threat of being unfairly denied promotions, training, 
seniority, and other benefits that accrued before leave. Most importantly, job guarantees 
prevent employers from intimidating employees into not taking leave.I7 

2 Di f fenenng A t t n i e s  of Family Leave Legislation Across the States 

Types o j Leave 

As noted earlier, the scope of leaves granted varies among states. For example, 
Minnesota grants only parental birth and adoption leave (and family care for sick children 
only) and Iowa grants only maternal disability leave.I8 

Types of Employer 

Eight stateslg provide family leave for state employees only. Nine statesZO and the 
District of Columbia require both public and private employers to provide family leave. 

Length o f  Leuzv 

Leave length ranges from four to twelve weeks within a year and up to sixteen weeks 
within two years. Illinois provides one full year of unpaid family leave for its state 
 employee^.^' Laws that allow leave to be taken within two years are more flexible for their 
leave accumulation feature. 

Some statutesZ2 limit the length of leave if both parents work for the same employer. 
This occurs when they want to take leave simultaneously or want to take the full amount of 
leave allowed to each of them. California's statute does not require family leave to be granted 
if  the other parent has already taken leave. The California employer also could limit the 
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length of leave so that the aggregate amount of leave time of the two parents does not total 
more than the 16 weeks every two years provided by law.23 The 1991 federal bills require 
that if both the husband and wife are employed by the same employer, the parents together 
can take a maximum of 12 work weeks over a 12-month peri0d.2~ 

Job Securitv Guarantee iciuivers 

Family leave laws guarantee leave-takers' jobs. However, employers in some states 
can obtain waivers. For example, if a business has undergone a bona fide layoff or if 
changed circumstances make it impossible or unreasonable to reinstate the employee, the job 
guarantee can be waived.'5 in essence, if employees would have lost their jobs had they 
remained at work, they would not be guaranteed those jobs after taking family leave. The 
interpretation of "changed circumstances" is left to the employer. However, Oregon's statute 
requires the employee to be reinstated, if necessary, in another available and suitable job. 
Wisconsin's statute is clearer regarding an employer's responsibility: 

I f  the employment pos i t i on  which the employee held immediately 
before the fami ly  leave o r  medical leave began i s  not vacant when 
the employee returns,  [ the  employer s h a l l  immediately place the 
employee] i n  an equivalent pos i t i on  having equivalent 
compensation, benef i ts ,  working s h i f t ,  hours o f  employment and 
other terms and condit ions o f  e m p l ~ y m e n t . ~ ~  

Most leave statutes allow an employee to challenge the employer's actions. The 
employee must believe that the employer acted in bad faith to avoid reinstating the employee. 
Most statutes allow an employee to request an examination and resolution of the layoff or 
"changed circumstances" by reporting to the labor department or initiating a civil action in 
court.27 

Employers are exempted from reinstating certain employees in the District of Columbia 
and New Jersey. In the District of Columbia, these are: (1) the five highest paid in a company 
of 50 or fewer employees, or (2) the highest paid ten percent in a company of more than 50 
employees.28 New Jersey waives the reinstatement of either the highest-paid five percent of 
employees or the seven highest paid individuals, whichever is greater.'g Employers must 
demonstrate that they cannot reinstaie because ". . . it is necessary to prevent substantial 
economic injury to the employer's operations and the injury is not directly related to the 
leave . . . ." The employee must also be notified of the intent not to reinstate as soon as the 
employer determines the need to prevent injury.30 Business believes that giving executives 
too much time off severely burdens the employer's operations. Providing key employee 
waivers may have been a response. Such waivers limit family leave but stiil benefit most 
employees. 
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Size of Business 

Many leave statutes exempt small businesses. What qualifies as a smail business 
varies among states, ranging from a firm with ten employees (in Vermont) to 100 empioyees. 

Emplouee Eiipiiblit Requirements 

Most leave laws require an employee to have worked for the employer between 30 to 
40 hours a week for at ieast one year. Hawaii31 only requires six consecutive months. 
Alaska requires employees to have worked 35 hours a week for six consecutive months or 
17.5 hours a week for 12 months.32 Proposed federal legislation requires an employee to 
have worked at least 1,250 hours within the prior 12 months (about 24 hours per week in a 52- 
week year).33 Eligibility provisions help counter employer opposition to providing leave 
benefits to people who may not have worked for the empioyer very long, including temporary 
workers. 

Emplouee A-otice and Certification 

Most leave statutes require a leave-taker to notify the employer in a reasonable and 
practicable manner before taking leave for family care, if possible, and to schedule medical 
treatment to avoid unduly disrupting the employer's operations.34 Requiring advance notice 
allows employers to plan how to handle leave-takers' work. Leave statutes often allow 
employers to require certification of birth or adoption, or illness or injury.35 The federal bill 
requires certification only for medical illness and not for childbirth or adoption.36 Requiring 
certification of illness assures against fraudulent use of family leave. 

Emplouer Sotice 

Some require employers to adequately inform employees of their right to take 
family leave. Employers who fail to do so could be fined. For example, Wisconsin requires 
employers to post, in at least one conspicuous place, a notice detailing the employees' family 
leave rights. Failure to do so could incur a penalty of up to $100 for each violation.38 Hawaii 
does not require employers to notify employees. 

Substitution o f  Paid Leave for Unpaid Leave 

Employers in some states are allowed to require leave-takers to substitute their 
accrued vacation or sick leave for unpaid family leave, thus possibly minimizing total available 
leave time. In California, an employee may ". . . elect, or an employer may require the 
empioyee, to substitute . . ." paid accrued leave." Vermont's statute allows accrued sick or 
vacation time to be substituted for unpaid family leave but specifically requires that the 
mandated family leave not be extended by the use of vacation leave. Furthermore, only six of 
the 12 weeks of family leave can be substituted.40 A few family leave statutes further require 
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that an employee cannot substitute paid sick leave for unpaid family leave unless the 
employer agrees to the substitution. For example, in California, both employer and employee 
must agree before paid sick leave can be s~bsti tuted.~' 

Continuation o j Health Care Cuueraxe 

Many family leave statutes require the employer to maintain coverage or to continue to 
make heaith care coverage available to the leave-taker. For example, New Jersey requires 
the employer to maintain a leave-taker's coverage at the same level and under the same 
conditions that existed prior to the i e a ~ e . ~ 2  However, in some states, employers may require 
the leave-taker to pay the cost of the insurance p remi~ms.~3  For example, Rhode Island 
requires continued coverage but, prior to taking leave, the leave-taker must pay the employer 
the cost of the premiums needed to maintain health benefits during the leave. The employer 
must return these payments within ten days of the leave-taker's return to Wisconsin 
requires the employer to continue both health coverage and employer premiums if the 
employee continues paying the employee's share of premiums. However, the employer may 
require a leave-taker to put into escrow an amount sufficient to cover premiums for the total 
duration of the leave.45 

On the whole, state leave statutes provide little guidance for implementation, leaving 
the job to regulating agencies or the courts. It is within this framework that family leave 
legislation has been working and that has given rise to some problems. 

I I .  Experience of Selected States 

After the enactment of the Pregnancy Discrimination Act of 1978 (42 U.S.C. 2000e), 
several states began to define family and maternity leave legislation to provide benefits 
beyond maternity disability. Most states that have adopted a family leave policy have done so 
since 1988. Because family leave laws are a recent phenomenon and minimal records have 
been kept, the full effects of this type of legislation are not known. However, a few states 
have recorded a limited amount of data that may help provide some insight. The prospect for 
future analysis is improving as more states begin requiring data collection and specific 
reporting pr0cedures.~6 

A. Connecticut's Experience 

Connecticut has reported state employee family leave data annually since 1983. Its 
Family and Medical Leave Repori, May I, 1983 to April 30, 1930, reports that state 
departments granted 405 leaves, including multiple leaves. Of the 405, 355 were completed 
with 309 leaves taken by females and 36 by males. 
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The subsequent 1991 issue reports that fewer leaves were granted (354). However, of 
the 274 completed leaves, a higher percentage of males took leaves (42 males vs. 232 
females). Personal medical leave was the most frequent in both years (46 and 45.8 percent in 
1990 and 1991, respectively). Birth leave was the second most frequent (42 and 44.9 
percent). Other reasons paled in comparison as can be seen in the table below. 

Percentage of Total Leaves Taken 
Leave Type lggO - 1991 

Personal Medical 
Childbirth 
Adopt ion 
Child's Illness 
Spouse Illness 
Parent's Illness 

(Percentages total more than 100 due to rounding.) 

Male employees averaged 8.3 weeks of leave in 1990 and 5.8 weeks in 1991. Female 
employees averaged 10.4 and 10.9 weeks. Most leave-takers were professionals (32 and 35.2 
percent in 1990 and 1991, respectively). About one-quarter (28.5 and 22.6 percent) were 
office and clerical workers. State employers most often chose not to replace the worker (46.9 
and 57.2 percent), but rather left the work undone.47 

Overall, Connecticut reports that its Family Leave Program continues to be used as 
intended with little negative impact. 

B. Minnesota, Oregon, Rhode Island, and Wisconsin 

In 1989 and 1990, The Families and Work Institute conducted a survey of the parental 
leave aspects of the leave laws of Minnesota, Oregon, Rhode Island and Wisconsin ("parental 
leave studyn).48 The survey reported that employers faced few problems or added costs in 
complying with the laws. (See chapters 2 and 3 for a more detailed discussion on costs.) For 
example, mothers took about the same amount of leave and returned to their jobs at the same 
rate as before the laws went into effect. Opponents of parental leave claim this proves family 
leave laws are not needed. On the other hand, supporters believe that only by mandating 
leave policies can benefits become available for some parents who might not otherwise 
receive them.49 Although the parental leave study focuses only on parental leave, its 
analyses provide valuable insight into how one aspect of family leave has fared in four states. 

The study found50 that the use of parental leave did not affect productivity. The 
ability to recruit employees, to reduce employee turnover, and to enhance employee loyalty 
remained the same or improved by only one to four percent. Nine percent of surveyed 
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employers said their managers' ability to handle work responsibilities decreased. However, 
another nine percent reported an improvement in employee morale. 

The study concludes that ". . . overall, the adverse effects of mandatory leave 
requirements on private sector employers, including smaller employers, were not at all 
severe. . . ."5' However, the FWI identified certain implementation problems in Wisconsin 
and Oregon. Problems were not examined in Minnesota apparently due to the lack of a 
specific state enforcement agency. Rhode Island was omitted for lack of complaints. 
However, this was attributed to low awareness of parental leave rights. The FWI determined 
the two main problems in Wisconsin to be: 

(1) Determination of whether accrued paid vacation and sick leave or 
compensatory time can be substituted for parental leave (substitution 
provision); and 

(2) The definition of a serious health condition 

Oregon's problems were identified to be: 

(1) The substitution provision; 

(2) The definition of covered employers; and 

(3) Restoration of leave-takers to equivalent positions, 

Substitutinx Paid Leave for Unpaid Leave 

According to Wisconsin's family leave law: "An employee may substitute, for portions 
of family leave or medical leave, paid or unpaid leave of any other type provided by 
ernployer."5* 

Wisconsin's Department of Industry, Labor, and Human Relations' (DILHR) rules 
state: 

A t  the opt ion of the employee, an employee e n t i t l e d  t o  fami ly o r  
medical leave under the Act may subst i tu te ,  f o r  any leave 
requested under tne Act* any other pa id  or  unpaid leave which has 
accrued t o  the employee. The employer may not  requ i re  an employee 
t o  subs t i tu te  any other paid or  unpaid leave ava i lab le  t o  the 
employee for e i t he r  fami ly o r  medical leave under the Act.53 

Some employers in Wisconsin object that the rule exceeded the statutory substitution 
provision: "The rules interpretation do not . . . require that the [substituted] leave be similar 
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nor that the worker be otherwise eligible to take the leave -- requirements we believe would be 
both fair and reasonable."54 They contend that the rules unfairly iet employees substitute 
paid leave that create unanticipated fiscal problems for both public and private employers. 
Furthermore, some believe the rules interfere with collective bargaining agreements that 
specify employee eligibiiity for particular types of paid leave. 

The City of Milwaukee and other employers challenged the DILHR rule. A 
longstanding policy of the city required empioyees to use up their accrued paid vacation leave 
before unpaid leave is granted. An administrative court judge ruled55 that the statute did not 
restrict the type of paid leave an employee could substitute. Consequently, Miiwaukee 
allowed employees to substitute earned vacation or floating holidays for their unpaid leave, 
but still restricted sick leave for actual illnesses. At the time of the FWI report, Milwaukee's 
new policy was being challenged in 26 cases.56 

Wisconsin's statute does not specifically prohibit "stacking" which is taking unpaid 
family leave after having taken any other type of accrued paid leave. In effect, stacking 
extends the mandated period of leave. However, Wisconsin's DILHR rules explicitly limit the 
stacking of leave to certain situations. Specifically, leave-takers must meet employers' 
requirements for taking the other non-family leave or otherwise obtain employers' consent.57 

In a court case,s8 the employer denied the statutory leave upon being notified of the 
employee's intention to take that leave after taking all accrued sick and vacation leave. The 
employer argued that the statutory leave and the paid sick and vacation leaves provided by 
collective bargaining ran concurrently. However, the court decided that the leaves ran 
consecutively, allowing stacking. The FWI reports that this type of situation occurs rarely if 
only because employees are unaware that they can extend leave and because they cannot 
afford to stay off the job for too long.59 

Oregon's leave statute states: 

The employee seeking parenta l  leave s h a l l  be e n t i t l e d  t o  u t i l i z e  
any accrued vacat ion leave, s i c k  leave o r  other  compensatory 
leave, pa id  o r  unpaid, during t he  pa ren ta l  leave. The employer 
may requ i re  the employee seeking pa ren ta l  leave t o  u t i l i z e  any 
accrued leave during the p a r e n t a l  leave unless otherwise provided 
by an agreement o f  the  employer and the employee, by c o l l e c t i v e  
bargaining agreement, o r  by employer p o l i c y .  (Emphasis added)60 

The statute's enforcing agency, the Oregon Bureau of Labor and Industries (BOLI), 
argued !hat an employee may substitute paid leave despite not having satisfied co1iec:ive 
bargaining terms relating to leave." Employers and employer associations have challenged 
the BOLl's interpretation. Oregon's Attorney General agreed with employers, opining that the 
BOLI had misinterpreted the statute and that an employee cannot substitute sick leave for 
unpaid parental leave unless provided for in a collective bargaining agreement.62 Because 
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most agreements allow sick leave only for actual employee illness, using it for parental leave 
would violate the terms of the agreement. 

The BOLl commissioner disagreed in a specific instance, requiring an employer to pay 
to a claimant the amount of sick leave taken during parental leave and $2,000 for mental 
anguish and distress.63 This ruling raised the issue of whether a statute can override 
collective bargaining agreements.e4 

Oregon's statute allows employers to offset the amount of parental leave taken by one 
parent by the amount taken by the other employed parent. However, disagreement arose 
over whether both employers need to be covered employers. In Oregon Bankers Association 
v. Oregon Bureau of Labor and /ndustries,65 the employer petitioner argued that the statute 
allows employers to offset leave taken by the other parent even if that parent did not work for 
a covered employer. If so, employers would have more opportunity for offsetting leaves 
taken. The BOLl argued that leave can be offset only if both parents' employers were 
covered.66 

However, the Oregon Court of Appeals disagreed and ruled that employers could 
offset parental leave time by the time off taken by a parent "also employed" but not 
necessarily by a covered employer. Therefore, Oregon currently requires only one parent or 
employer to be covered for employers to offset leave and to limit combined parental leave to 
no more than the maximum twelve weeks.67 

Determininx What is a "Serious Health Condition" 

Wisconsin also encountered difficulties over the definition of "serious health 
condition." See chapter 5 for a detailed discussion. 

Reinstatement o f  Leave-Takers 

In Oregon, the question arose as to when an employer's obligation to reinstate a leave- 
taker ends. The BOLl regulations do not require an employee to accept an unsuitable job. If 
no suitable jobs were available, an employer is not relieved of the obligation to reinstate the 
leave-taker but must find a suitable job whenever it does becomes available. In contrast, an 
employer petitioner68 argued that the obligation to reinstate exists only at the moment the 
leave-taker returns to work. That is, if no positions were immediately available at that time, 
the employer's obligation had already been met." The Oregon Court of Appeals agreed with 
the BOLL The court ruled that an employer has an absolute obligation to reinstate a leave- 
taker to any job that is available and suitable, i f  it were impossible for the leave-taker to return 
the former or equivalent po~i t ion.~o In spite of court challenges, the BOLl commissioner 
found enforcement accomplishable although difficuk7' 
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Parental leave constitutes the major component of family leave laws. To this extent, 
the implementation problems encountered in the FWI study point to potential problems for 
family leave laws as a whole. 

III .  Private Employers' Experience with Family Leave 

A. Two Surveys of the Private Sector 

t The Small Bus~~ness Administration Survey 

In 1990, the United States' Small Business Administration (SBA) surveyed 10,000 
private sector business executives concerning employee leave policies. (See also chapter 3.) 
The survey covered paid sick and vacation leave, unpaid leave, maternity or parental leave, 
leave to care for sick family members, benefits and guarantees during leave, sickness and 
accident insurance, and strategies for handling leave-takers' work.72 The SBA found that 
employers of 100 to 499 employees are more likely to offer leave for infant care than all other 
employers. Only 6.7 percent guaranteed jobs during leave while 2.7 percent did not. Of 
ernployers with 50 to 99 empioyees, only 5.2 percent offered leave. For firms with 16 to 49 
employees, 3.4 percent granted leave. Only 1.8 percent of the smallest firms with 1 to 15 
employees did ~ 0 . ~ 3  

The SBA also reported that private employers use six basic strategies to handle leave- 
taking: 

(1) Holding over some work until the leave-taker returns; 

(2) Rerouting the work to fellow employees; 

(3) Using an existing employee as a temporary replacement; 

(4) Hiring an outside temporary replacement; 

(5) Sending the work home to the leave-taker; and 

(6) Filling the position and transferring the leave-taker to another position upon 
returning from leave. 

Most employers (between 64 and 72 percent) rerouted the work of managers who took 
leave while about 70 percent of all firms adopted this strategy for non-managers. A 
substantial minority (6 to 36 percent) temporarily replaced management employees while 42 
percent of the small firms and 64 percent of the larger ones did so for non-managers.74 
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The survey also examined the direct costs of wages, fringe benefits, and overtime, and 
the indirect costs of lost output, sales and training associated with granting family leave. The 
weekly costs ranged from a low of $326.81 per person weekly for non-managers of medium- 
sized firms to a high of $695.33 for managers in firms with 100 or more employees.75 (See 
Figure 4-1.) However, when adjusted for the savings from leave-takers' unpaid wages and 
fringes, weekly net costs ranged from a low of $0.97 for non-managers in medium-sized firms 
to a high of $97.78 for non-managers in firms of 100 or more empioyee~.~"The costs for 
managers in these two categories of firms were $30.66 and $1.20, respectively -- the former 
an actual savings. In small firms, the weekly cost for a non-manager was $12.69 while that 
for a manager was $42.1 1.) The cost of handling leave differed from the normally paid full- 
time salary and benefits by about only four percent. 

Two factors significantly linked to increased reported leave costs are the hiring of 
temporary replacements and sending work home to the leave-taker. According to the SBA's 
analysis, two highly debated issues -- firm size and duration of leave -- do not independently 
increase family leave c0sts.7~ These findings rebut claims that smaller firms bear an unfair 
cost burden and that longer leaves are more costly to employers 

The SBA's analysis implies that an employer may experience increased costs 
depending on how family leave policies are implemented and how leave-takers' absences are 
covered. The study assumes that employers have the flexibility to choose alternative 
strategies to handle leave-takers' work. In actuality, an employer may only have an option 
that increases costs. 

According to SBA's estimates, if the Family and Medical Leave Act of 1989 had 
passed, it would have cost employers $454 million a year if all eligible employees were 
granted unpaid leave. This is about $22 per week for firms of under 100 employees; the cost 
for larger firms is about $90 a week. However, this cost is small compared to the savings 
from unpaid leave-takers' wages during unpaid leave. If health insurance continuation costs 
are included, the figure would rise by $374 million per year.78 However, the total estimate 
would be less than $828 million ($454 + $374) if adjusted for employers who already provide 
leave and for less than 100 percent uptake. 

Termination of employees when they are unable to take leave because of illness, 
disability, pregnancy, or childbirth is a rare event for firms of all sizes. However, over time, 
most firms will experience some terminations. The study estimated termination costs to 
range from $1,000 to over $3.000 depending upon employer size and type of industry. These 
figures included the cost to recruit, hire, and train a replacement as well as the loss of 
production time.'g The study also found that the cost of providing for family leave is less 
than that of terminating an employee. 



Figure 4-1 

Firm Slze -- Number of Employees 
1 to 15 16 to 99 100 or more 

Non-Managers Managers Non-Managers Managers Non-Managers Managers 

Average Cost/Full-Tune 
Week of Handling Leave- 3 3 3 . 6 7  475 .29  3 2 6 . 8 1  481 .47  4 7 5 . 2 7  695 .33  
Taker's Work 

Usual Wages & Fringes/ 
Full-Time Week of Leave- 
Taker 

3 2 0 . 9 8  433 .18  325.84 512 .13  377 .49  694 .13  

Difference 
1 2 . 6 9  4 2 . 1 1  0.97 -30 .66  97 .78  1 . 2 0  

Source: Trzcinski and ~liert, Leave Policies in Small Business: Findings from the U. S. Small Business 
Administration Emwlovee Leave Survev, October, 1990. Table 1.1. 
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2 The F m % e s  and Work InstiMe Private Sector Survey 

Between 1988 and 1990, the Families and Work Institute (FWI) conducted and updated 
a survey called the Corporate Reference Guide Survey which examined the family leave 
policies of 788 of the largest Fortune 1,000 companies in 30 industry areas. Of the employers 
surveyed, about 28 percent provide "parenting," "family," or "child care" leaves beyond 
maternity disability as entitlements not subject to managerial discretion. Of these special 
leaves, 81 percent are available to either parent and 85 percent can be used by adoptive 
parents. A smaller 60 percent allow for care of seriously ill family members.80 

The length of leave varies. Of employers who grant leaves, 20 percent offer eight 
weeks; 23 percent grant up to three months; a second 23 percent grant four to 12 months; 
and a final 23 percent grant one year or more. The remaining ten percent do not indicate a 
specific leave length but allow supervisors and employees to determine the appropriate 
length. The FWI cautions that the extent of leave policies may be exaggerated because leave 
programs may exist only informally and not as official policy. in addition, some programs are 
restricted to certain employee positions or departments. Furthermore, the opportunity to take 
advantage of family leave benefits is limited and the usage rate is usually low.al 

The survey reported that 20 percent of the employers who provide family leave do not 
guarantee jobs for leave-takers. Nine percent guarantee jobs for only part of the leave. The 
remaining 71 percent provide job guarantees.@ 

Most employers who provide leave cited improved employee morale and the high costs 
of recruiting and retaining new employees as the major reasons for implementing family care 
benefits. Other reasons included reducing employee absenteeism, reducing stress, keeping 
up with other firms, and improving public relations. Employee needs assessment surveys 
commonly find that employees' concentration and productivity suffer from worry over unmet 
child care or family illness needs.83 An employer expresses a typical comment regarding the 
need for a company family need policy: 

When my management asks what the re tu rn  on investment w i l l  be wi th  
the proposed family-supportive po l i c ies ,  I t e l l  them tha t  I can ' t  
promise anything i n  return, but I can say tha t  the problems are 
costing us more than the programs w i l l . 8 4  

B. Policies of Selected Private Companies 

The FWI reports on selected innovative companies and their programs, some of which 
are similar to state family leave programs. The FWI examines program implementation, 
obstacles, and results. The information presented below is meant to be illustrative only, not 
exhaustive. 
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BellSouth, a communications services firm employing 95,000 workers, provides unpaid 
leave to care for a ". . . seriously ill member of the employee's immediate family . . . for either 
six months or one year, but no more than 12 months during a 24-month period." A benefit 
committee must approve the leave. The applicant must certify any illness and show why 
leave is needed. BellSouth continues to pay life insurance premiums for the leave-taker. It 
also pays up to six months of medical and dental benefits. The leave-taker is responsible for 
premiums beyond six months. BellSouth employs clear eligibility guidelines. At the time of 
the FWI report, no real implementation obstacles had emerged. Within the program's first six 
months, 23 women and one man took dependent care leave. However, BellSouth did not 
analyze the cost of offering the benefits. 

Eastman Kodak Companya6 

Eastman Kodak Company offers its 83,000 employees in the United States unpaid 
leave for up to 17 weeks within a two-year period, beginning the first day of the first leave. 
Birth and adoption leave includes placement of a foster child. Family care extends to 
children, spouses, parents, and the spouse's parent. Health coverage is continued but the 
leave-taker must pay the co-share premiums. Jobs are guaranteed. From December, 1987 to 
March, 1991, Kodak reported that women averaged 13.9 weeks of leave, and men, 12.1 
weeks. (About 6 percent of all leave-takers were men.) The most common leave taken was 
for birth for both men and women. No implementation obstacles were reported. However, 
Kodak did not measure the cost of leaves. 

In spite of the leave policy, 13.5 percent of Kodak's leave-takers quit during, or after 
taking, family leave. Another 10.3 percent terminated within a year of returning from leave. 
However, Kodak believes that if it did not have a leave policy; it would have experienced 
many more voluntary terminations. 

ARCO, an oil and petroleum products company with 20,507 employees, provides two 
leave programs: "family illness days" and "urgent business days." The former allows six days 
of paid leave per calendar year for the illness of an employee's child, spouse, or parent, or for 
the employee's own illness. The latter allows five paid days for employees' personal business 
that must be conducted during work hours. Both are in addltion to paid sick leave. In 1989, 
of ail eligible employees, 16 and 28 percent took family care and business leave, respectively. 
The family illness program cost $2 million, or between 0.1 and 0.2 percent of the total payroll. 
No unresolved implementation obstacles were reported. Any issue that does arise is 
reportedly handled by managers on a case-by-case basis. ARCO considers its leave policies 
". . . as part of its normal cost of doing business and are simply a tool." (Emphasis added) 
Absenteeism is low and employees usually do not take the full amount of leave. 
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International Business Machines ~or~orat ion88 

IBM claims it provides a general "lifetime opportunity" leave program for parenting, 
childbirth, family care. educational pursuits, and military or Peace Corps service. IBM 
guarantees employees their jobs for up to five years of leave. An employee can take full leave 
during the first year. During the next four years, the employee must usually work at least 
part-time. However, high-level and supervisory managers cannot take extensive leave 
because of their critical roles. Managers are allowed discretion to grant leaves and set 
flexible work arrangements. IBM believes those who best know whether a job can be covered 
should decide whether or not to grant leave. IBM has found from employee interviews that 
most employees are satisfied with the leave program. Determining company costs and 
benefits is difficult, but IBM believes employee loyalty and satisfaction help prevent staff 
turnover, reducing the costs associated with hiring and training new employees. 

The Trauelers Insurance Company89 

Travelers offers their full- and part-time employees (who work at least 17.5 hours per 
week) three days of paid leave to care for an ill child, spouse, parent, or any relative living 
with the employee. Employees can also take up to 12 months of unpaid birth or adoption 
leave, or to attend to other family-related matters. Travelers guarantees reinstatement to 
original or commensurate positions if the leave-taker returns within six months. After six 
months, Travelers will pay employees up to four weeks while searching for a suitable job. If 
no job is available, the employee will be terminated.90 

However, salaried employees, including upper level management, are not eligible. 
Travelers found that women took more and longer leaves than men. Although no costs were 
calculated, Travelers looks at attrition rates to determine the success of their program. In 
1990, Travelers experienced 100 fewer voluntary terminations that usually result from family 
associated reasons than for 1989. The cost savings was valued at $2.5 million, the dollar 
amount paid to leave-takers who might have left the company had leave not been provided. 

Hewiett-Packard (HP) provides four months of unpaid birth and adoption leave within a 
two-year period. However, employees often substitute paid vacation leave. HP maintains that 
statutory family leave policies, such as the one in California, are usually iess generous than 
HP's and that obtaining state approvals for its own program can sometimes be troublesome. 
However, HP realizes that mandated family leave may enable employees of other companies 
to take family leave who would not otherwise have been able to do so. 

ENDNOTES 

1 H R 2020 $5102(a)fl i and 1 03(a)(l) 



PUBLIC SECTOR AND OTHER EMPLOYER EXPERIENCE 

Ibid.. 5201 - 

Lisa Sementilli-Dann, Eva Gasser-Saw Alison Lowen, Stephen T. Middlebrook, Glenn Northern, Janice 
Steinschneider, and Sharon Stoneback, Family and Medical Leave: Strategies for Success (Washington, 
D.C.: Center for Policy Alternatives). December 1991 (unpaginated]. 

lbid. - 

Ibid. - 

See in the Congressional Quarterly, (1) Julie Rovner, "Family Leave's Fate Uncertain Despite Two-Thirds 
Support," October 5, 1991. p. 2870; (2) Jiil Zuckman. "House Approves Family Leave But Can't Beat Veto 
Threat." November 16, 1991. p. 3385; and (3) "Vote Studies: Family and Medical Leave," December 28, 
1991. p. 3776. 

Charles Dervarics, "Family Leave: Is it Good Business?" in State Legislatures, August 1991, p. 33. Peter 
McLaughlin. a former Minnesota Assistant House Majority Leader. staled ". . . when the federal government 
is paralyzed, it's important for states to take the lead. Passing state programs helps build support at the 
national level." 

These are: Alaska. California. Connecticut. Florida. Georgia. Hawaii. Illinois. Maine. Maryland. New Jersey. 
North Dakota. Oklahoma. Oregon. Rhode Island, Vermont, Washington. Wisconsin, Washington, and West 
Virginia. 

However. see chapters 1 and 3 in which the 1991 parental leave study is discussed as an exception. 

1991 Haw. Sess. Laws. Act 328. sec 5 

Conn. General Stat. Ann., secs. 3 1 . 5 1 ~ ~  to 31.5111. 

Maine Rev. Stat. Ann., tit. 26. sec. 849. The Georgia Legislature recently used the same sunset strategy to 
repeal the law on July 1, 1995. Georgia Code Ann.. sec. 89-2509. 

Sementilli-Dann et al. (unpaginated) 

Ibid. Four states have considered legislation providing for paid leave. Massachusetts considered a plan - 
where employees would contribute to a fund through a payroll tax and receive a percentage of their income 
from this fund when on family leave. For more information on paid leaves, see Dr. Ann Bookman, "Parenting 
Without Poverty: The Cases for Funded Parental Leave," in Parental Leave and Child Care: Setting a 
Research and Policy Agenda, Janet Shibiey Hyde and Marilyn Jessex, eds., Temple University Press, 1991 
According to Sementilli-Dann et al., "The many low income families in this country. which are 
disproportionately female headed and families of color, will not be abie to take advantage of leave unless 
there is wage replacement." 

Ibid. Dr. Edward F. Zigler of the Bush Center for Child Development and Social Policy at Yale University - 
advises a minimum of 24 weeks for a parent and child to develop a healthy bond. 

lbid, - 
Matia Finn-Stevenson and Eiieen Trzcinski. "Mandated Leave and Analysis of State and Federai Legislation," 
in American Journal of Orthopsychiatry, voi. 61 (October 1. 1991). 



FAMILY LEAVE 

18, Mlnn. Stat. Ann,, secs. 181.940 and 181.941 and iowa Code Ann., sec. 601A.6(2)(e). 

19. These are: Alaska, Florida. Georgia. Illinois, Maryland. North Dakota. Oklahoma, and West Virginia 

20. These are: California, Connecticut. Maine, New Jersey, Oregon, Rhode island, Vermont, Wisconsin, and in 
1994, Hawaii. Washington provides for parental ieave and family care ieave but only to care for a terminaily 
ill child. 

21, Ill. Ann. Stat., ch. 127, para. 63b108c(5). According to Sementilii-Dann et al., Illinois was the first state to 
enact a family leave law without compromising originally proposed length of leave or area of coverage. 

22. These are: Alaska. Connecticut. California, Georgia, North Dakota, Washington, and Washington. D. C. 

23. Cal. Gov't Code, sec. 12945.2(0). 

24. H.R. 2 and S. 5, sec. 102(f). 

25. N.J. Stat. Ann.. sec. 34.1 18-7; Alaska Stat., sec. 23.10.500(e); and Hawaii Rev. Stat.. sec. 398-7(a) 

26. Wis. Stat. Ann., sec. 103.10(8)(a)(2). 

27. See Wis. Stat. Ann., sec. 103.10(12) and (13). 

28. D.C. Code Ann., sec. 36-1305(0(1). 

29. N.J. Stat. Ann., sec. 34 : l l  8-4h(t). 

30. N.J. Stat. Ann., sec. 34:118-4h(2); D.C. Code Ann.. sec. 36-1305(f)(l)(A) and (8). 

31. Hawaii Rev. Stat.. sec. 398-1 

32. Alaska Stat.. see. 23.10.500(b). 

33. H.R. 2 and S. 5, sections 101(2)(A)(i) and (ii) 

34. See Alaska Stat., sec. 23.10.510. According to Finn-Stevenson, the notice requirement is usually waived if 
the birth is premature or when there is a severe medical emergency. 

35. Hawaii Rev. Stat., sec. 398-6 and Cal. Gov't Code, sec. 129452(i)(t) 

36. H.R. 2 and S. 5, section 103(a). 

37. These are: Georgia, New Jersey, Rhode isiand. Oregon. Wisconsin. West Virginia, and the District of 
Columbia. 

38. Wis. Stat. Ann., see. 103.10(14) 

39. See Cal. Gov't Code, sec. 129452(d). Section 398-4, Hawaii Revised Statutes, ieaves the issue ambiguous 
in that either the employee or employer may elect to substitute. 

40. Vt. Stat. Ann., tit. 21, sec. 472(b). 



PUBLICSECTOR ANDOTHEREMPLOYEREXPERIENCE 

41. Cal. Gov't Code, sec. 12945.2id) and Ga. Code Ann.. sec. 89-2502(b). 

42. N.J. Stat. Ann.. sec. 34:lIB-8. 

43. For example, North Dakota: N.D. Cent. Code, sec. 54-52.4-06 

44. R.I. Gen. Laws, sec. 28-48-3(c). 

45. Wis. Stat. Ann.. sec 103.09ib) and (c). 

46. See Ga. Code Ann., sec. 89-2507 and N.J. Stat. Ann., sec. 34:lIB-15 

47. Connecticut Studies: 1989-1990, pp. 4-5; 1990-1991. pp. 5-7. 

48. James T. Bond. Ellen Galinsky. Michele Lord. Graham L. Staines, and Karen R. Brown. Beyond the Parental 
Leave Debate: The Impact of Laws in Four States (New York: Families and Work Institute. 1991). 

49. See "At A Glance." in National Journal, May 25. 1991. p. 1246. 

50. Bond et al., p. 55 

52. Wis. Stat. Ann., 103.10(5)(b) 

53. Bond et al.. p. 82. 

54. ibid. Statement of John Metcalf. Director of Human Resources Policy for the Wisconsin Manufacturers and 
Commerce Association. 

55. m, p. 83. Equal Rights Division of Department of Industry, Labor and Human Relations Case No. 9052486 
(Aug. 21. 1990). 

57. Ibid. - 

58. Ibid., p. 85: Kailas v.  West Bend School District. Equal Rights Division of Department of Industry, Labor and 
Human Relations, Wisconsin Case No. 9051575 (Sept. 13, 1990). 

59. It&, p. 85, quoting Susan Brehm, an attorney with the Center for Public Representation in Madison. 
Wisconsin 

60. Or. Rev. Stat.. sec 659.360(3). 

61. Bond et al., p. 88. 

62. m, referring to Oregon Attorney General Opinion 8195 (August 18. 1988). 

63. Ponland General Electric Company v. Mary Wendy Roberts, Commissioner. Bureau of Labor and Industries, 
Case No. A51280, on appeal at the Oregon Court of Appeals. 



FAMILY LEAVE 

64, Section 398-10(c). Hawaii Revised Statutes. requires that if the family leave statute conflicts with any existing 
contract rights or collective bargaining agreements, ". . . the provisions that provide greater benefits to the 
employees shall control." 

65 Appellate Court Case No. A50241 (July 25. 1990). 

66. Bond et al., p. 92. 

68. In Oregon Bankers Association v. Oregon Bureau of Labor and Industries, Appellate Court Case No. A50241 
(July 25, 1990). 

69. Bond et al., p. 93. 

72. Eileen Trzcinski and William T. Alpert, Leave Policies in Small Business: Findings from the U. S. Small 
Business Administration Employee Survey, October. 1990, p. ii. The response rate was 31.3 percent. 

73. E, figure 4. 

74. Ibid.. p. 55. - 

75. Ibid.. p. 38. - 

76. Ibid., Table 1.1 - 

77. w, pp. 40-41. 

78. S, p. ix: health insurance costs firms with fewer than 100 employees were $185 per employee for six 
weeks and $199 for larger firms, 

79 lbld pp 42 and 46 - 

80. Ellen Galinsky. Dana E. Friedman. and Carol A. Hernandez, The Corporate Reference Guide to Work-Family 
Programs, Families and Work lnstitute (New York: The Families and Work Institute. 1991). pp. 88-89. 

84. E, p. 115. citing from D.E. Friedman, Linking Work-Family Issues to the Bottom Line. Report No. 962 (New 
York: The Conference board, 1991). Comment by Alien Bergerson, director of personnel policy development 
at Eastman Kodak Company. 



PUBLIC SECTOR AND OTHER EMPLOYER EXPERIENCE 

86. lbid , PP. 158-160 - 

88 Telephone interview with Sara WeiPer and Mike Shum Human Resources Department IBM July 7 1992 

89 Telephone interview with Beth Clark Human Resources Office The Travelers lnsurance Company July 1. 
1992 

90. Your Travelers Passport to Family Care and Your Career: A Guide to Famiy Care Programs and Services. 
The Travelers lnsurance Company. Human Resources Office, brochure 

91 Telephone Interview with Pat Garcia-Luna Human Resources Office Hewlett-Packard Company. July 1 ,  
1992 



Chapter 5 

SERIOUS HEALTH CONDITION 

As noted earlier in this report, Hawaii's family leave law entitles an employee to a 
"total of four weeks of family leave during any calendar year upon the birth of a child of the 
employee or the adoption of a child, or to care for the employee's child, spouse, or parent 
with a serious health condition."' It is this latter phrase and its reference to "serious health 
condition" with which this chapter is concerned. "Serious health condition" is defined by the 
Hawaii family leave law as meaning "an acute, traumatic, or life-threatening illness, injury, or 
impairment, which involves treatment or supervision by a health care provider."* Act 329, 
Session Laws of Hawaii 1991, directed the Bureau, in its study on family leave, to include 
"guidelines for determining when a health condition is acute, traumatic, or life-threatening."3 

In an effort to formulate these guidelines, the Bureau undertook the following tasks: 

(1) Examined the medical definitions of the terms "acute," "traumatic" and "life- 
threatening"; 

(2) Elicited input from a variety of health care providers and their professional 
associations; 

(3) Reviewed the statutes and rules of other states providing for family leave; 

(4) Made detailed comparisons of statutory and rule provisions with respect to 
family leave for serious health conditions. 

This chapter presents the pertinent information obtained through these efforts and contains 
conclusions regarding guidelines for determining when a health condition is acute, traumatic 
or life-threatening. 

I .  Medical Definitions 

As will become apparent in the comparison of Hawaii's family leave law with other 
state statutory provisions discussed in this chapter, Hawaii's definition of "serious health 
condition" is unique among the states. No other state statute employs the adjectives "acute, 
traumatic or life-threatening" to describe an illness, injury or impairment for which one may 
take family leave. In an effort to determine exactly what health conditions would be 
encompassed within Hawaii's definition of "serious health condition," it was felt that a clear 
understanding of the medical connotations of the words "acute," "traumatic" and "life- 
threatening" was necessary. 
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Accordingly, several medical dictionaries were consulted for the medical definitions of 
the words "acute," "traumatic," and "life-threatening." None of the dictionaries consulted 
contained the term "life-threatening." However, the following definitions of acute were found: 

"Acute" ( 1 )  Of or  characterized by sudden onset, marked 
symptoms, and a short course: said especially of a disease; ( 2 )  
sharp or severe, as  pain; (3 )  sharply pointed; needlelike; acute. 
Compare chronic .4  

"Acute" - Denoting a short period of time. Opposite of 
~ h r o n i c . ~  

"Acute" ( 1 )  Of short or  sharp course, not chronic; said of a 
disease. ( 2 )  Sharp; pointed a t  the end.6 

In view of these definitions, it is clear that acute refers to conditions that arise 
suddenly and are of relatively short duration. All of these definitions refer to "acute" as being 
t h e  opposite of "chronic." Accordingly, the medical definitions of "chronic" were also 
reviewed. The medical dictionaries consulted contained the following definitions of "chronic": 

"Chronic" - of or characterized by extended duration and 
typically by slow development or a pattern of recurrence: said 
especially of a disease. (compare acute) .' 

"Chronic" - Denoting a disease of slow progress and 
pers is t ing over a long period of time; opposite of acute.8 

"Chronic" - of long duration; denoting a disease of slow 
progress and long c o n t i n ~ a n c e . ~  

Given these definitions of "chronic," it would seem that many diseases, particularly those of a 
more serious nature, would accurately be described as chronic, as opposed to acute, in 
nature. 

With respect to the word "traumatic," the following medical definitions were found: 

"Traumatic" of or result ing from trauma; re la t ing t o  or  
causing physical injury o r  psychological shock. '0 

"Traumatic" - Caused by, or related to ,  injury.l l  

"Trawiatic" - re la t ing t o  or caused by trauma.12 

Because the word "trauma" is such an essential part of the definition of "traumatic," it is also 
included in this review: 
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"Trauma" ( 1 )  an i n j u r y  t o  the  body, espec ia l l y  one r e s u l t i n g  
from an ex te rna l  force. ( 2 )  A psychological  shock, esp. one 
having a l a s t i n g  e f fec t  on the  p e r ~ o n a i i t y . ' ~  

"Trauma" - i n j u r y  o r  damage.14 

"Trauma" - traumatism; an i n j u r y ,  phys ica l  o r  rnental.'5 

II .  Input from Health Care Providers 

In an effort to determine the types of health conditions that would come under the 
purview of Hawaii's definition of serious health condition, a variety of health care providers 
were consulted. The family leave law defines "health care provider" as meaning "a physician 
as defined under section 386-1" of the Hawaii Revised Statutes, which is the definitionai 
section of the workers' compensation law. Section 386-1 defines "physician" as "includ[ing] a 
doctor of medicine, a dentist, a chiropractor, an osteopath, a naturopath, a psychologist, an 
optometrist, and a podiatrist." 

A survey of individual practitioners in the fields of medicine, dentistry, chiropractic 
medicine, osteopathic medicine, naturopathy, psychology, optometry and podiatry was 
deemed to be impractical. Instead, it was decided to contact the various state health care 
provider associations for input. Accordingly, the Bureau corresponded with the Hawaii 
Medical Association (HMA) and interviewed Dr. Stephen Wallach, President of the HMA along 
with several staff members. At Dr. Wallach's suggestion, also Dr. Patricia Blanchette, a 
geriatrics specialist, and Dr. Robert Wilkinson, a pediatric oncologist were also contacted. 
After some initial correspondence, lengthy telephone interviews with both Dr. Blanchette and 
Dr. Wilkinson were conducted. 

Letters, and an accompanying questionnaire soliciting input, were sent to the 
following: the Hawaii Dental Association, the Hawaii Optometric Association, the Hawaii Stare 
Chiropractic Association, the Hawaii Psychological Association, and the Hawaii Podiatric 
Medical Association. (After reviewing the limited number of practitioners of osteopathy and 
naturopathy, it was felt that, at best, they would play a relatively minor role and, therefore, 
their input would be of limited assistance.) The response to this solicitation was somewhat 
disappointing. Despite a number of follow-up calls, only the Hawaii Podiatric Association, the 
Hawaii Dental Association and the Hawaii State Chiropractic Association chose to provide 
input. What follows is summary of the input the Bureau received from the various health care 
providers contacted. 
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Definition of "Serious Health Condition" 

Although a few health care providers indicated that the definition of "serious health 
condition" is sufficiently clear to them, most of those providing input felt that the phrase 
"acute, traumatic and life-threatening" is problematic and needs further clarification. Several 
of the health care professionals observed that the current definition of "serious health 
condition" can be unequally and unfairly applied. 

One of the major problems cited in this regard specifically concerned the use of the 
word "acute." The health care providers generally agreed with the medical definitions of 
"acute" as provided above.16 One or two health care providers observed that these 
definitions gave "acute" a fairly broad meaning and that, accordingly, "acute" could be used 
to describe a wide variety of conditions, including situations that one might not normally 
consider, such as: the physical, mental or emotional impact on a child who has been 
molested; or even the psychological effect on the sibling of a molested child. 

There also was general agreement among the health care providers that the term 
"acute" definitely would apply to short-term illnesses such as influenza, upper respiratory 
infections, and such typical childhood diseases as measles, chicken pox, and ear infections. 
Given the relatively minor nature of many of these acute illnesses, a few health care providers 
questioned whether the word "acute" should be included in the definition of "serious health 
condition." However, several health care providers pointed out that many acute illnesses 
occurring in young children should legitimately be considered serious. Furthermore, most 
health care providers agreed that any iilness serious enough to require a young child to stay 
home from school or from a child care setting also warranted the presence and care of a 
parent or other adult. Consequently, the majority thought that family leave was appropriate in 
the case of a child with an acute condition requiring home care by a parent or other adult. 

The major objection, however, to the definition of "serious heaith condition" cited by 
the majority of health care providers is that the inclusion of the word "acute" effectively 
excludes chronic conditions. Although one health care provider specifically noted that 
"chronic illnesses (cancer)" and "alzheimer's" would fall within the scope of "serious health 
condition," most health care providers disagreed that the current definition includes chronic 
conditions. As may be seen by a review of their  definition^^'^ "acute" has the opposite 
meaning of "chronic." Consequently, these health care providers reasoned that, unless the 
word "chronic" also appears in the definition of "serious health condition," chronic conditions 
are excluded. 

The following were universally mentioned as examples of chronic conditions: recovery 
from stroke or heart attack; heart conditions; high blood pressure; any structural abnormality; 
Parkinson's disease, Alzheimer's, cancer, and leukemia. Health care providers explained 
that, although most chronic illnesses have acute or life-threatening episodes, particularly at 
the beginning of the disease, once the condition is stabilized, it is considered "chronic" in  
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medical terms (although perhaps not in lay terms). The majority of health care providers also 
questioned whether even acute or life-threatening episodes of chronic conditions would fall 
within the definition of "serious health condition" as it currently is worded. Although a few 
health care providers expressed the opinion that an argument could be made for including 
these episodes under the definition of "serious health condition," even they acknowledged 
that its current wording leaves the issue in doubt. 

Most health care providers felt that this exclusion of chronic conditions from the 
definition of "serious health condition" is extremely unfair. They pointed out that chronic 
conditions usually are no less serious than acute conditions and frequently are even more 
serious. The following example was offered to illustrate how the definition of "serious health 
condition" could be unfairly applied. An ear infection, which is acute, would qualify as a 
serious health condition under the current definition, while a serious illness such as 
Parkinson's disease, which is considered a chronic condition, would not qualify, unless the 
health care provider could say it was an "acute decompensation of a chronic condition." And 
even then, it is unclear whether an acute decompensation would qualify as a "serious health 
condition" as defined by law. 

Several health care providers pointed out that, particularly in geriatrics, one frequently 
encounters situations in which an employee needs to provide care for a family member who 
has a medical condition that decompensates, such as Alzheimer's. One scenario given as an 
example is that of an elderly couple where one spouse has a chronic condition. Then the 
other spouse, who has been the primary care giver, also becomes ill or dies. The 
childlemployee then has to take over caring for the parent with the chronic condition. At the 
very least, this may mean taking off from work until the childlemployee can make 
arrangements for another primary care giver to come in to care for the parent. This frequently 
means advertising for and interviewing care givers, which can be a time-consuming process. 
The employee may run into trouble with the employer for having taken off; or if the employee 
cannot take off, the chronically ill parent often is put in a nursing home or long-term care 
home, many times at state expense. 

Other scenarios specifically mentioned by health care providers include: a stroke 
victim who has to be taken for physical therapy once a week; a leukemia victim whose 
condition is stabilized, but has to be taken to the hospital for chemotherapy treatment and is 
ili for several days thereafter; a patient with kidney probiems requiring dialysis; and a patient 
with chronic dementia whose full-time, paid care giver has to take time-off for a personal 
emergency. As one health care provider noted, "such chronic conditions are every bit as 
valid for requiring family leave as a child with an acute sore throat." A number of health care 
providers echoed this sentiment, arguing that there should be no difference with respect to 
family leave between caring for a person with an acute illness and caring for someone with a 
chronic condition who needs intermittent care. Another health care provider observed that the 
current definition of "serious health condition" unfairly excludes a certain percentage of the 
population. 
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Health care providers made the following recommendations with respect to amending 
the definition of "serious health condition": 

(1) lnclude the phrase "chronic condition requiring constant or intermittent care"; 

(2) lnclude "chronic conditions"; 

(3) lnclude "acute exacerbation of chronic conditions"; or 

(4) Include "acute episodes or early phases of chronic diseases or degenerative 
disorders." 

There were a few other comments concerning the definition of serious health 
condition. At least one health care provider questioned whether the current definition covered 
mental illnesses. Another suggested that the term "impairment" needs to be clarified 
because what might be considered an impairment in performing certain functions may not be 
an impairment in performing others. Another indicated that any condition where the patient is 
ambulatory and able to function sufficiently in providing self-care on a daily basis should not 
qualify as a "serious health condition" for purposes of family leave. 

With respect to the phrase "involves treatment or supervision by a health care 
provider," one health care provider indicated this meant constant monitoring of a patient's 
condition, and another felt it meant treatment or periodic follow-ups or monitoring within a four 
week period. However, most health care providers took a more liberal view. Several pointed 
out that the current trend is toward outpatient care, and depending upon the competency of 
the parents or family members providing care, they are encouraged to handle much of the 
treatment or care at home. This appears to be particularly true in the case of many chronic 
conditions. A Wisconsin hearings officer made a similar observation about the evolving state 
of medical practices in a telecommunications age in the course of interpreting the phrase 
"continuing treatment or supervision by a health care provider: 

Today continuing heal th  care supervision does not  necessari ly 
depend on continuing face-to-face contact. Doctors and nurses i n  
o f f ices have managed home-based care fo r  more than a few cases o f  
chidlhood pneumonia, red measles, f l u ,  g iard ias is ,  o r  i n j u r i es .  
Cel lu lar  phones keep doctors i n  charge even while they are i n  
t r a f f i c  jams or on g o l f  courses. Technology, knowledge, and 
economic forces are changing the means o f  service de l ivery  in 
medicine, l i k e  a l l  f i e l d s ,  without e l iminat ing the nature or 
respons ib i l i t i es  o f  the professional re la t ionsh ip .  More t o  the 
po in t ,  the heal th  care system i s  moving moderately complicated 
medical treatments, e.g., kidney d ia lys is ,  t o  the home, using 
computer controls and telemetry; t h i s  w i l l  expand .I8 
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Furthermore, as another health care provider noted, many conditions (particularly many acute 
illnesses as well as certain injuries, such as broken bones) will run their natural course and do 
no! necessarily require continued supervision if proper home care is given. 

Certification of Serious Health Condition 

Health care providers universally agreed that it would be impossible to generate a 
"grocery list" of illnesses that could be classified as "serious health conditions" because of 
the danger of creating a list that is either overinclusive or underinclusive. In the alternative, 
several health care providers suggested requiring some type of certification by a health care 
provider, similar to a doctor's certificate required by many employers when an employee 
takes extended sick leave (e.g., five or more days), to validate the existence of a serious 
health condition. 

Hawaii's family leave law currently authorizes an employer to require a certification to 
support a claim for family leave only in the case of birth or adoption of a child.'g Oddly, no 
certification IS required in the case of a family member with a serious health condition. in  
contrast, at least ten states mandating family leave to care for a family member with a serious 
health condition authorize an employer to require that a request for leave be supported by 
certification by a health care p r o ~ i d e r . ~ o  

Two health care providers initially pointed out that a certification requirement might 
result in inconsistency because some health care providers may be more liberal and some 
more conservative in what they would be willing to certify as a serious health condition. Upon 
reflection, however, both acknowledged that health care providers are in a much better 
position to identify a serious health condition, and thus would be less inconsistent, than would 
be employers or their personnel officers. 

One health care provider favoring a certification of serious health condition 
requirement in the law urged that guidelines be drafted for the health care provider. She 
suggested that an appropriate guideline would be as follows: 

That r e f u s a l  o f  [ f a m i l y ]  leave would r e s u l t  i n  some type o f  c r i s i s  
or  damage, i .e . ,  the employee's presence i s  requ i red  [ t o  care f o r  
the p a t i e n t ]  o r  the  r e s u l t  would be serious consequences t o  the  
p a t i e n t  o r  t o  a f a m i l y  member -- i t  would somehow d e s t a b i l i z e  the  
fami ly .  

For example, the serious consequences of denying the employee leave could be that the 
patient would end up in the hospital. 

The health care provider contended that such a guideline might preclude employees 
from using leave to care for family members with certain acute illnesses that really do not 
require the employee's presence. For example, if there are no serious consequences to the 
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patient or the patient's family as a result of denying family leave. rhen one could conclude 
that the health condition is not serious. On the other hand, the health care provider pointed 
out that such a guideline wouid be flexible enough to ensure that family leave is available to 
an employee with an acutely sick child, when the child wouid not be accepted at school or a 
child care setting and there is no one else available with whom to leave the child. Applying 
this guideline, refusal of family leave would result in the serious consequences of leaving the 
child home alone and unattended. The health care provider observed that putting the 
emphasis on the serious consequences resulting from a denial of family leave, rather than on 
the health condition itself, gives better guidance to the health care provider making the 
certification. 

Finally, the health care provider noted that there is precedence for giving guidelines to 
physician using the type of language suggested. For example, in certifying people for handi- 
van passes, the physician is required to complete a form that includes the question: "What 
would happen if the person had to use regular buses?" Accordingly, she suggested that the 
law require that a standardized form, stating "Please describe the serious consequences if 
leave is not granted to the employee," be completed by the certifying health care provider. In 
a similar vein, two other health care providers suggested requiring an assessment by a health 
care provider of the need for family leave time. 

Confidentiality Issue 

The health care providers were asked what information should be contained in the 
certification. Although a few health care providers indicated that the certificate should contain 
a description of the patient's condition or a diagnosis and anticipated treatment, most 
expressed concern that this could raise confidentiality problems, especially given that it is the 
employeelfamily member, not the patient, who is requesting the certification to give to his or 
her employer. Several suggested that, at the least, there should be a signed consent or 
release form, signed by the patient, authorizing the release of information to the 
employeelfamily member's employer. 

Others indicated that the certification should be limited to a statement that the 
patient's condition requires the presence of the employeelfamily member to care for the 
patient. One health care provider suggested that the certification also include a statement 
that the inability of the employeelfamily member to be present would result in serious 
consequences. Other factors mentioned for inclusion in the certification were: date the 
condition started; estimate of the length of its duration; and estimate of the amount of time 
the employee's presence is needed. 

With respect to the issue of confidentiality, the American Medical Association's (AMA) 
Principles of Medical Ethics clearly indicates that a patient has the right to confidentiality. A 
statement of the Fundamental Elements of the the Patient-Physician Relationship provides in 
pertinent part that: 
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The p a t i e n t  h a s  t h e  r i g h t  t o  c o n f i d e n t i a l i t y .  The p h y s i c i a n  
should n o t  r e v e a l  c o n f i d e n t i a l  communications o r  in fo rmat ion  
wi thout  t h e  consen t  o f  t h e  p a t i e n t ,  u n l e s s  provided f o r  by law o r  
by t h e  need t o  p r o t e c t  t h e  w e l f a r e  o f  t h e  i n d i v i d u a l  o r  t h e  p u b l i c  
i n t e r e s t  .21 

Furthermore, the AMA's specific guideline with respect to confidentiality states:  

C o n f i d e n t i a l i t y .  The in format ion  d i s c l o s e d  t o  a phys ic ian  d u r i n g  
t h e  c o u r s e  o f  t h e  r e l a t i o n s h i p  between t h e  p h y s i c i a n  and p a t i e n t  
is c o n f i d e n t i a l  t o  t h e  g r e a t e s t  p o s s i b l e  d e g r e e .  The p a t i e n t  
should  f e e l  f r e e  t o  make a f u l l  d i s c l o s u r e  o f  in fo rmat ion  t o  t h e  
phys io ian  i n  o r d e r  t h a t  t h e  p h y s i c i a n  may most e f f e c t i v e l y  p r o v i d e  
needed s e r v i c e s .  The p a t i e n t  shou ld  be a b l e  t o  make t h i s  
d i s c l o s u r e  w i t h  t h e  knowledge t h a t  t h e  phys ic ian  w i l l  r e s p e c t  t h e  
c o n f i d e n t i a l  n a t u r e  o f  t h e  communication. The phys io ian  shou ld  
n o t  r e v e a l  c o n f i d e n t i a l  communications o r  in fo rmat ion  wi thou t  t h e  
consent  o f  t h e  p a t i e n t ,  u n l e s s  r e q u i r e d  t o  do s o  by law.22 

The guideline notes that certain ethical and legally justifiable exceptions exist to the obligation 
to safeguard patient confidences and cites, as an example, where a patient threatens to inflict 
serious bodily harm to another person and there is a reasonable probability the patient will 
carry out the threat.*3 

Although not directly on point, the  AMA's guideline with respect to physicians in 
industry sheds  s o m e  light on the issue. It states in pertinent part: 

CONFIDENTIALITY: PHYSICIANS I N  INDUSTRY. Where a p h y s i c i a n ' s  
s e r v i c e s  a r e  l i m i t e d  t o  pre-employment p h y s i c a l  examina t ions  o r  
examinat ions  t o  de te rmine  i f  an employee who h a s  been ill o r  
i n j u r e d  is a b l e  t o  r e t u r n  t o  work, no p h y s i c i a n - p a t i e n t  
r e l a t i o n s h i p  e x i s t s  between t h e  phys io ian  and t h o s e  i n d i v i d u a l s .  
N e v e r t h e l e s s ,  t h e  in format ion  o b t a i n e d  by t h e  phys io ian  a s  a 
r e s u l t  o f  such examination is c o n f i d e n t i a l  and should n o t  be 
communicated t o  a t h i r d  p a r t y  wi thou t  t h e  i n d i v i d u a l ' s  p r i o r  
w r i t t e n  c o n s e n t ,  u n l e s s  it is r e q u i r e d  by law. If t h e  i n d i v i d u a l  
a u t h o r i z e d  t h e  r e l e a s e  o f  medical  in fo rmat ion  t o  a n  employer o r  a 
p o t e n t i a l  employer, t h e  phys ic ian  shou ld  release o n l y  t h a t  
in fo rmat ion  which is reasonably  r e l e v a n t  t o  t h e  employer ' s  
d e c i s i o n  regard ing  t h e  i n d i v i d u a l ' s  a b i l i t y  t o  perform t h e  work 
r e q u i r e d  by t h e  job.24 

It seems  ciear then that, even when no formal physician-patient reiationship exists: a 
physician still has  an obligation of confidentiality concerning patient information in the  
physician's possession. 

Thus it would appear that the AMA, at least, puts a great deal of emphasis on patient 
confidentiality. This was confirmed by one health care provider who explained that physicians 
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receive a great deal of training in patient confidentiality and are extremely restricted in  the 
information that they may divulge. The health care provider observed that, because an 
employer or personnel officer has no similar obligation of confidentiality, there would be no 
further guarantee of confidentiality once the health care provider revealed information about 
the patient's medical condition to the family member's employer or personnel officer. 
Accordingly, the health care provider recommended that only the minimal amount of 
information necessary to justify family leave should be required on a health care provider's 
certification. 

One health care provider summarized her views on requiring a health care provider's 
certification for family leave for the Bureau. Those views are paraphrased as follows: 
Requiring certification will alleviate most concerns of abuse of family leave. Although some 
abuse may be present, it will be limited. It would be difficult to eliminate all abuses and still 
provide for needed leave and maintain patient confidentiality. The issue of determining a 
serious health condition should be left up to a health care provider. This takes the onus off 
the employer or personnel officer who is in a poor position for making that judgment. 

1II.  State Comparison 

In an effort to shed more light on how guidelines might be structured for determining 
when a serious health condition exists, laws and rules governing family leave in other states 
were reviewed. Although most state family leave laws entitle an employee to take leave for 
the birth or adoption of a child and to care for a family member with a serious health 
condition, it should be noted that this discussion is limited solely to those statutory provisions 
of family and parental leave laws authorizing leave to care for a family member with a serious 
health condition. What follows is a summary of those provisions. 

Alaska 

Alaska's 1992 Family Leave Act entitles public employees to take family leave to care 
for the employee's child, spouse or parent with a serious heath condition for a total of 18 work 
weeks during any 24-month period.25 "Serious health condition" is defined as: 

[A ln  i l l n e s s ,  i n j u r y ,  impairment, o r  phys i ca l  o r  mental cond i t ion  
t h a t  i n v o l v e s [ : ]  
(A) i n p a t i e n t  care i n  a h o s p i t a l ,  hospice, o r  r e s i d e n t i a l  hea l th  

care f a c i l i t y ;  o r  
( B )  cont inu ing  t rea tnent  o r  cont  i n i i i ~ g  superv is ion by a hea l th  

care p rov ide r  .26 

"Health care provider" means a licensed dentist, physician or psychologist.27 
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California 

California's Family Rights Act of 1991 requires employers of 50 or more employees to 
allow any eligible employee to take up to four months of family care leave in a 24-month 
period to care for a child, parent or spouse with a serious health condition.28 "Serious health 
condition" is defined as: 

[Aln i l l n e s s ,  i n j u r y ,  impairment, o r  phys ica l  o r  mental cond i t i on  
which warrants the  p a r t i c i p a t i o n  o f  a family member t o  p rov ide  
care du r ing  a pe r iod  o f  t h e  tyeatment o r  superv is ion and invo lves  
e i t h e r  o f  the fo l l ow ing :  
( A )  I n p a t i e n t  care i n  an h o s p i t a l ,  hospice, o r  r e s i d e n t i a l  h e a l t h  

care f a c i l i t y .  
( B )  Continuing treatment o r  cont inu ing  superv is ion by a h e a l t h  

care prov ider  .2g 

"Health care provider" means an individual holding either a physician's and surgeon's 
certificate or an osteopathic physician's and surgeon's certificate issued under California 
Iaw.30 

Regulations proposed, but not yet approved. by the California Fair Employment and 
Housing Commission regarding the minimum duration of family care leave shed additional 
light on the nature of health conditions that might qualify for family leave care. The guidelines 
provide for a basic minimum duration of two weeks, but require an employer to approve a 
request for family care leave of at least one day but less than two week's duration on any two 
occasions during the 24-month period. In addition, an employer must grant leaves of at least 
one day for "health care provider-certified recurring medical treatments such as 
chemotherapy, radiation, kidney dialysis. or other treatments of a similar nature."31 

Certification 

California law allows an employer to require an employee requesting the leave to 
present a certificate: issued by the health care provider of the individual requiring care, in 
support of the request.32 The law specifies that the certificate is sufficient if it includes ail of 
the following: 

(1) The date the serious health condition commenced; 

(2) The probable duration of the condit~on, 

(3) An estimate of the amount of time the health care provider believes the 
employee needs to care for the individual; and 

(4) A statement that the serious health condition warrants the participation of a 
family member to provide care during a period of the treatment or supervision 
of the individual.33 
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Furthermore, the employer may require the employee to obtain re-certification, if additional 
leave is required after the time originally estimated by the health care provider e~pi res.3~ 
The Commission's proposed regulations specifically state that the nature of the serious health 
condition involved does not need to be identified in the c e r t i f i ~ a t e . ~ ~  

Connecticut 

Connecticut law entitles permanent state employees with a maximum of 24 weeks of 
family leave within any two-year period upon the serious illness of a child, spouse or parent of 
the employee.36 "Serious illness" is defined as an: 

[ I l l l n e s s ,  i n j u r y ,  impairment o r  physical o r  mental condi t ion t ha t  
involves ( 1 )  inpat ient  care i n  a hospi ta l ,  hospice, or  r es iden t i a l  
care f a c i l i t y  or  2 continuing treatment or  continuing 
supervision by a heal th care p r0v ider .3~  

Connecticut also guarantees a maximum of 16 weeks of family leave in any two-year period to 
private employees upon the serious illness of a child, spouse or parent of the empioyee.38 

Certification 

Connecticut law requires an employee, prior to the inception of leave, to submit to the 
employer "sufficient" written certification from the physician of the patient concerning the 
nature of the illness and its probable duration.39 

Florida 

Florida law provides state employees with up to six months of family medical leave, 
which is defined as: 

[Lleave requested by an employee f o r  a serious family i l l n e s s  
including an accident, disease, o r  condi t ion tha t  poses imminent 
danger o f  death, requires hosp i ta l i za t ion  invo lv ing an organ 
transplant, l imb amputation, or  other procedure o f  s im i la r  
sever i ty ,  or  any mental. or  physical  condi t ion t ha t  requires 
constant in-home care. 40 

Compared with other states, this statutory language seems fairly harsh, allowing family 
medical leave only for extremely severe medical conditions. However, by virtue of the Family 
Support Personnel Policies Act,4' state employees also may take leave for family 
responsibilities other than for family medical leave for a pefiod not to exceed 30 days. 

The Act required the Florida Department of Administration to develop and adopt a 
model rule establishing family support personnel policies for all executive branch agencies. 
The Florida Legislature stated in the Act that its intent was to "encourage state agencies to 
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establish personnel policies that will enable state employees to balance employment 
responsibilities with family responsibilities."42 

"Family support personnel policies" were defined as: 

[Plersonnel po l i c i es  a f fec t ing  employees' a b i l i t y  t o  work and 
devote care and a t ten t ion  t o  t h e i r  fami l ies  and include p o l i c i e s  
on f l e x i b l e  hour work schedule, compressed time, job sharing, 
part-t ime employment, maternity or  patern i ty  leave for employees 
w i th  a newborn o r  newly adopted ch i ld ,  and paid acd unpaid fami ly 
o r  administrat ive leave fo r  fami ly r e ~ p o n s i b i l i t i e s , ~ 3  

The rules adopted by the Department of Administration state that family 
responsibilities may include but are not limited to the following: caring for aging parents; 
involvement in settling parents' estate upon their death; relocating dependent children into 
schools; and visiting family members in places that require extensive travel time.44 
Conceivably, an employee could use this family leave to care for a family member whose 
illness is not so severe as to fall within the scope of the family medical leave, but whose care 
nonetheless requires the presence of the employee. Furthermore, the rules also permit a 
Florida state employee to use the employee's own sick leave for the illness or injury of an 
immediate family member, up to a maximum of six days during any calendar year, when the 
employee's presence with the family member is nece~sary.~s 

Georgia 

In April 1992, the Georgia Legislature passed Senate Bill 831 providing for family leave 
for state employees, effective January 1, 1993. The law allows an eligible employee to take 
12 work weeks of family leave during any 12-month period to care for the employee's child, 
spouse, parent or spouse's parent who has a serious health ~ondit ion.~6 "Serious health 
condition" is defined as: 

[ I l l l n e s s ,  i n j u r y ,  impairment, o r  physical o r  mental condi t ions 
which involve: 
( A )  Inpat ient  care in a hospi ta l ,  hospice, o r  r es iden t i a l  hea l th  

care f a c i l i t y ;  or  
( B )  Continuing treatment by a heal th  care provider."47 

"Health care provider" is defined as "a doctor of medicine, doctor of chiropractic, or doctor of 
osteopathy legally authorized to practice in [Ge0rgia]."~8 Family leave may be taken 
intermittently, subject to a minimum of two work weeks for each separate incident of leave.49 
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Certification 

Georgia law permits an employer to require that a request for family leave to care for a 
sick family member be supported by a certification issued by the health care provider.50 The 
law specifies that the certificate is sufficient if it states: the date on which the serious health 
condition commenced; the probable duration; the "appropriate medical facts within the health 
care provider's knowledge regarding the condition"; and an estimate of the amount of time 
the employee is needed to care for the family mernber.5' 

Furthermore, the law permits an employer who has reason to doubt the validity of the 
certification to require, at the employer's expense, that the employee obtain the opinion of a 
second health care provider, designated or approved by the employer, concerning any 
information provided in the ce r t i f i ca t i ~n .~~  If the second opinion differs from that in the 
original certification, the employer may require, again at the employer's own expense, that the 
employee obtain the opinion of a third health care provider, designated or approved jointly by 
the employer and the employee, concerning the information certified. The opinion of the third 
health care provider is to be considered final and binding on the employer and the 
employee.53 However, the employer may require subsequent re-certifications on a 
reasonable basis.s4 

Illinois 

Illinois law authorizes the establishment of a family responsibility leave plan under 
which a state employee may take a leave of absence of up to one year to enable the 
employee to meet a Done fide family responsibility.55 The statute specifies that: 

[C]ircumstances which const i tu te  a bona f i d e  family 
respons ib i l i t y  ... sha l l  include ... the respons ib i l i t y  t o  provide 
regular care t o  a disabled, incapacitated o r  bedridden resident o f  
the employee's household or member of the employee's family, and 
the respons ib i l i t y  t o  fu rn ish  special  guidance, care and 
supervision t o  a resident of the employee's household or member o f  
the employee's fami ly i n  need thereof..  . .56 

The law also states that bona fide family responsibilities are not limited to those mentioned in 
the law and that the procedure for determining and documenting the existence of a bona fide 
family responsibility shall be provided by r ~ l e . 5 ~  

Maine 

Maine law requires employers with 25 or more employees to grant eligible employees 
up to eight consecutive work weeks of family medical leave in any two years.58 "Family 
medical leave" includes leave to care for a child, parent or spouse with a serious illness.59 
"Serious illness" is defined as: 
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[A jn  accident ,  disease o r  cond i t i on  t h a t :  
A.  Poses imminent danger of death; 
B. Requires h o s p i t a l i z a t i o n  i n v o l v i n g  an organ t ransp lant ,  

l imb amputation o r  other  procedure of s i m i l a r  s e v e r i t y ;  
o r  

C .  Any mental or  phys i ca l  cond i t i on  t h a t  requ i res  constant 
in-home care .60 

The law requires that the employee, unless prevented by medical emergency, must give at 
least 30 days notice of the intended date upon which the family medical leave will commence 
and terminate.6' 

Certification 

It further provides that the empioyer may require certification from a physician to verify 
the amount of leave requested.@ Unlike a number of other state statutes, however, it neither 
defines "physician," nor elaborates on the information to be contained in the certification. 

Maryland 

Maryland law provides state employees with a total of 12 weeks within any 12-month 
period of either seasonal or family leave. Family leave includes !eave to care for a seriously ill 
child of the employee or a seriously ill spouse, parent or legal dependent of the empI0yee.6~ 
The term "seriously ill" is not defined in the statute; however, the statute directs the Maryland 
Secretary of Personnel to promulgate regulations establishing procedures under which any 
employee may be granted leave. The regulations are to provide, among other things, that, in 
each instance of leave application, the head of the agency involved must make a 
determination whether seasonal or family leave may be granted based upon: 

( i )  The p o t e n t i a l  d i s r u p t i o n  t o  the  e f f i c i e n t  operat ion o f  the 
agency; and 

( i i )  The agency's an t i c ipa ted  workload dur ing  the  pe r iod  f o r  which 
the leave i s  requested.C4 

The Maryland Department of Personnel subsequently adopted administrative rules, but 
these do not provide any additional guidelines concerning what constitutes a serious health 
condition. In fact, they contain little more than a restatement of the statute itself, other than 
to state that the appointing authority shall approve or disapprove the employee's request for 
family leave and that the appointing authority may adopt policies and procedures regarding 
the timing and granting of requests for seasonal or family leave.65 
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New Jersey 

New Jersey law entitles eligible employees to 12 weeks of family leave within any 24 
month period.66 Family leave includes leave to care for a child, parent, or spouse with a 
serious health condition. The law defines "serious health condition" as: 

[A ln  i l l n e s s ,  i n j u r y ,  impairment, o r  phys i ca l  o r  mental cond i t i on  
which requ i res :  
( 1 )  i n p a t i e n t  care i n  a h o s p i t a l ,  hospice, o r  r e s i d e n t i a l  medical 

care f a c i l i t y :  o r  
2 cont inu ing  medical  t reatment o r  cont inu ing  superv is ion  by a 

h e a l t h  care p r ~ v i d e r . ~ '  

Leave for this purpose may be taken intermittently, subject to certain conditions.@ The 
statute does not define the term "health care orovider." 

The New Jersey Director of the Division of Civil Rights, Department of Law and Public 
Safety, was charged with promulgating rules and regulations necessary for the 
implementation and enforcement of the law.69 The Division adopted family leave rules on 
August 12, 1991 (effective September 16, 1991). These rules provide some additional 
guidance with respect to the scope of serious illnesses. For example, in the definition 
section, the terms "care" and "health care provider" are defined rather broadly as follows: 

"Care" means, b u t  i s  n o t  l i m i t e d  t o ,  phys i ca l  care, emotional 
support, v i s i t a t i o n ,  ass is tance i n  treatment,  t r anspor ta t i on ,  
assistance w i t h  e s s e n t i a l  d a i l y  l i v i n g  mat te rs  and personal  
at tendant  serv ices .  

"Health care p rov ide r "  means any person l i censed  under Federal,  
s ta te ,  o r  l o c a l  law, o r  the  laws o f  a f o r e i g n  na t ion ,  t o  p rov ide  
h e a l t h  care serv ices ;  o r  any other  person who has been author ized 
t o  p rov ide  h e a l t h  care by a l i censed h e a l t h  care p r ~ v i d e r . ~ o  

The rules also specifically state that the "care an employee provides need not be exclusive 
and may be given in conjunction with any other care provided."7' 

A summary of the public comments and the agency responses on the proposed new 
rules provides further insight. One commenter, who expressed the opinion that the Act was 
intended to deal with very serious family illnesses, not ordinary childhood illnesses, 
complained that: 

[T lhe d e f i n i t i o n  o f  "ser ious h e a l t h  cond i t ion"  [ i n  the  r u l e s ]  
could be construed t o  apply t o  common s i t u a t i o n s ,  such as when a 
c h i l d  i s  home s i c k  f o r  a few days o r  a week with the  f l u  o r  an ear 
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infection and [only] requires babysitting, nonprescription 
medication or prescription medication, such as  antibiotic^.^^ 

After noting that the definition of "serious heaith condition" in the rules is the same definition 
that appears in the Act, the agency responded by stating that "the extent to which a serious 
health condition wili inciude childhood and other illnesses will be decided on a case-by-case 
basis, in accordance with the definition provided by the Legi~iature."~3 

Another commenter expressed concern that the definition of "care" is overly broad 
because it includes emotionai support and visitation. The agency responded that it had 
received testimony from several individuals who urged that the term "care" be interpreted 
broadly to include a situation in which both parents visited their child in a hospital and 
provided emotional support, even though the child was receiving all physical and medical care 
from the hospital staff. The agency concluded that "the Family Leave Act, as remedial 
legislation, is deserving of liberai construction" and that, consequently, its interpretation of 
"care" is in accordance with the Legislature's intent.T4 The same commenter also thought 
that the rules allow "too much fiexibility regarding who may be a 'health care provider' for the 
purposes of who may define the nature of serious health condition and for providing 
certification." In response, the agency stated that it believed the definition in the rules of 
health care provider "is consistent with the Legislature's intent and could include a social 
worker who is providing, to an individual with mental illness, counselling services under the 
supervision of a psychiatrist."75 

Thus, it would appear from the rules and the commentary provided that the agency 
charged with impiementing and enforcing New Jersey's family leave law has taken a broad 
view as to what constitutes a serious health condition. 

North Dakota 

State employees in North Dakota are permitted to take family leave of absence to care 
for a child, spouse or parent with a serious health ~ondit ion.~6 North Dakota law defines 
"serious health condition" as a "disabling physical or mental illness, injury, impairment or 
condition" involving: inpatient care in a hospital, long-term care facility, or hospice program; 
or outpatient care that requires continuing treatment by a health care provider.77 The term 
"health care provider" is defined very broadly to mean a licensed registered nurse, physician, 
psychologist, or certified social w0rker.~8 

In addition to providing family leave, North Dakota law permits state employees to use 
up to forty hours, in any 12 month per:od, of paid sick or medical leave to care for a child, 
spouse or parent with a serious health condition.79 
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Certification 

An employee requesting family leave to care for a child, parent or spouse with a 
serious health condition may be required to provide certification from the provider of health 
care to the child, parent or spouse. However, the employer may not require certification of 
more than: the fact that the child, parent or spouse has a serious health condition; the date it 
commenced and its probable duration; and the medical facts within the knowledge of the 
health care provider regarding the serious health condition.80 

Oklahoma 

In 1989, Oklahoma adopted a law requiring the Administrator of the Office of 
Personnel Management to promulgate emergency and permanent rules that entitle state 
employees to family leave for the birth or adoption of a child or to care for a "terminally or 
critically ill child or dependent adult."8' 

The rules state that an employee is limited to 12 weeks of family leave in any 12-month 
period and may choose to account for time lost because of family leave from among the 
following options: charged to accumulated compensatory time; charged to accumulated 
annual leave; charged to accumulated sick leave; recorded as enforced leave; or recorded as 
leave without pay. The rules also require an employee to submit a written leave request in 
advance, describing the reason for the leave, indicating the type of leave requested, and 
containing any information or documentation required for the type of leave requested. If an 
employee fails to submit a leave request in advance, the request must be submitted as soon 
as possible and include a description of why it was impossible to submit the request in 
advance.82 

The rules do not further define the phrase "terminally or critically ill" and contain no 
criteria or guidelines for determining when such a medical condition exists. 

Oregon 

Oregon law prohibits an employer of 50 or more persons from refusing to grant an 
employee's written request for a family medical leave of absence for up to 12 weeks within a 
two-year period for the care of any family members who suffer serious health conditions.83 
Under the law, "family member" means a child, spouse, parent or parent-in law.84 "Serious 
health condition" is defined as: 

(a) An i l i ness  o f  a c h i l d  o f  an employee requ i r ing  home care; o r  
(b) An i n j u r y ,  disease or condi t ion that  according t o  the medical 

judgment o f  the t r ea t i ng  physician: 
(A) Poses an imminent danger o f  death; 
( B )  I s  terminal i n  prognosis with a reasonable p o s s i b i l i t y  

o f  death i n  the near fu ture;  or  
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( C )  I s  any mental o r  phys ica l  cond i t i on  t h a t  requ i res  
constant care.85 

The law defines "treating physician as "a  physician licensed to practice medicine and surgery, 
including a doctor of osteopathy, who is primarily responsible for the treatment of the family 
member."86 

Certification 

With respect to certification, the Oregon law simply states that an employer "may 
require an employee to provide written verification from the treating physician of need for the 
leave."87 

Rhode Island 

Rhode Island law entitles employees (including all public employees and employees of 
employers who employ 50 or more employees) to take up to 13 consecutive work weeks of 
parental or family leave in any two calendar years.88 "Family leave" is leave to care for a 
family member with a serious illness.8g "Serious illness" is defined in the Rhode Island 
Parental and Family Medical Leave Act as a: 

[ D j i s a b l i n g  phys ica l  or  mental i l l n e s s ,  i n j u r y ,  impairment o r  
cond i t i on  t h a t  invo lves  i n p a t i e n t  care i n  a h o s p i t a l ,  a nurs ing  
home o r  a hospice; o r  ou tpa t ien t  care r e q u i r i n g  cont inu ing 
treatment o r  superv is ion by a h e a l t h  care provider .90 

Certification 

The law permits an employer to request an employee taking family leave to provide 
written certification from the attending physician. However, the only information required in 
the certification is the probable duration of the employee's leave. It is interesting to note that 
this certification requirement is less stringent than under prior law. 

Under an earlier version of Rhode Island's parental leave law, leave was permitted for 
births, adoptions, or to care for a "seriously ill child," meaning a child under the age of 18, 
who by reason of accident, disease or condition was in imminent danger of death or faced 
hospitalization involving an organ transplant, limb amputation or other procedure of similar 
severity. Governing ruies required the employee requesting leave to submit a certified 
statement from the child's physician to the effect that the procedure requiring hospitalization 
was of "'similar severity' to organ transplants or limb amplitations."gl The ruies also entitied 
an employer to request necessary medica! records to verify the attending physician's 
certification by consulting with a physician of its own choice. If the first two physicians 
disagreed, the rules provided that the matter would be referred for fina! disposition to a third 
physician selected mutually by the two physicians. The rules further provided that the 
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employee must present documented medical evidence and non-medical evidence as may be 
necessary.92 

It may well be that this stricter certification process, allowing for second and third 
opinions and submission of medical records to verify doctors' statements even in the case of 
such extremely serious illnesses, was found to be too burdensome. In any case, it seems 
significant that, under the new family leave law allowing ieave for health conditions less 
serious than an organ transplant or a limb amputation, an employer is permitted to request 
only one certification which is limited to a statement of the probable duration of the leave. 

Vermont 

In 1992, the Vermont General Assembly enacted a parental and family leave law. 
Under that law, employees working for an employer who employs 15 or more employees may 
take up to 12 weeks of unpaid family leave during any 12-month period.93 Family leave 
includes a leave of absence from employment by reason of the serious illness of the 
employee's child, stepchild or ward who lives with the employee, foster child, parent, parent- 
in-law or spouse.g4 "Serious illness" is defined as: 

[A]n acc ident ,  disease o r  phys i ca l  o r  mental cond i t i on  t h a t :  (A) 
poses imminent danger o f  death; ( B )  requ i res  i n p a t i e n t  care i n  a 
h o s p i t a l ;  o r  ( C )  r equ i res  cont inu ing  in-home care under the  
d i r e c t i o n  o f  a physician.95 

Certification 

The law permits an employer to require certification from a physician to verify the 
serious illness and the amount of and necessity for the leave requested.96 

Virginia 

The 1991 state budget for Virginia contained language directing the Secretary of 
Administration to "revise the state's current leave without pay policy to require state agencies 
to provide unconditional leave without pay for a maximum of 30 working days to all employees 
requesting unpaid leave for parental reasons."97 As the Bureau has been unable to obtain 
further information on the leave policy, it is unclear whether the leave covers serious health 
conditions. 

Washington 

Washington law entities qualified employees to 12 work weeks of family leave during 
any 24-month period.98 However, the scope of the Washington family leave law is extremely 
narrow. In addition to leave to care for a newborn or a newly adopted child, "family leave" 
includes only leave to care for a child under 18 with a "terminal health condition," which is 
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defined as "a condition caused by injury, disease, or illness, that, within reasonable medical 
judgment, is incurable and will produce death within the period of leave to which the 
employee is entitled."99 Leave for this purpose is allowed only once for any given child.lo0 

Certification 

In the event of a dispute regarding the terminal condition of a child, an employer may 
require confirmation by a health care provider that the child has a terminal condition.'O1 
"Health care provider" means a licensed physician or 0steopath.~o2 The employer, at the 
employer's expense, may require the employee to obtain the opinion of a second health care 
provider concerning any information contained in the confirmation. If there is any 
disagreement between the two health care providers on any factor that is determinative of the 
employee's eligibility for family leave, the two shall select a third health care provider whose 
opinion shall be conclusive.103 

Family Care Law 

Similar to Florida (whose restrictive family medical leave law is tempered by its Family 
Support Personnel Policies Act which provides additional leave for family responsibilities and 
the use of employee accrued sick leave) and North Dakota (which also allows an employee to 
use sick leave or medical leave in addition to family leave), Washington's family care law 
allows an employee to use the employee's accrued sick leave to care for a child of the 
employee under the age of eighteen with a health condition that requires treatment or 
supervision.lo4 Administrative rules that implement Washington's family care law define the 
phrase "health condition that requires treatment or supervision" to include: 

(a) Any medical condi t ion requi r ing medication t ha t  the c h i l d  
cannot s e l f  administer; 

(b)  Any medical o r  mental hea l th  condi t ion tha t  would endanger 
the c h i l d ' s  safety or  recovery without the presence o f  a 
parent or  guardian; or  

( c )  Any condi t ion warranting preventive hea l th  care such as 
physical,  dental,  op t i ca l ,  or  immunization services, when a 
parent must be present t o  authorize and when s ick  leave would 
be used f o r  the employee's preventive heal th  care.lo5 

In this definition, Washington's administratwe rules provide the most specific and 
detailed guidelines of any state with respect to health conditions for which an employee may 
take family leave. It must be acknowledged, however, that because the adjective "serious" 
modifying the phrase "health condition" does not appear in this definition, these guidelines 
may not necessarily be appropriate for the scope of "serious health conditions" intended by 
most state statutes. Nevertheless, they provide some guidance as to the type of situations in 
which a sick child under the age of 18 might validly require the presence of a parent or 
guardian. 
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West Virginia 

The Parental Leave Act of West Virginia entitles state and county board of education 
employees to a total of 12 weeks of unpaid family leave, following the exhaustion of annual 
and personal leave, during any 12-month period.306 Leave may be taken to care for the 
employee's child, spouse, parent or dependent with a serious health condition and may be 
taken intermittently when medically necessary.107 "Serious health condition" IS defined as: 

[ A ]  physical or  mental i l lness ,  injury or  impairment that  
involves : 
( 1 )  Inpatient care i n  a hospital ,  hospice or  res ident ia l  health 

care f a c i l i t y ;  or 
( 2 )  Continuing treatment, health care or continuing supervision 

by a health care provider.t08 

The terms "health care" and "health care services" are defined rather broadly and 
mean: 

[Cl l inical ly  related preventive, diagnostic, treatment or 
rehabi l i ta t ive  services whether provided in the home, of f ice ,  
hospi ta l ,  c l i n i c  or any other sui table  place, provided or  
prescribed by any health care provider or providers. Such 
services include, among others,  drugs and medical supplies, 
appliances, laboratory, preventive, diagnostic, therapeutic and 
rehabi l i ta t ive  services,  hospital care, nursing home and 
convalescent care,  medical physicians, osteopathic physicians, 
chiropractic physicians, and such other surgical ,  dental ,  nursing, 
pharmaceutical, and pcdiatric services and supplies as  may be 
prescribed by such health care providers.l09 

Certification 

The law allows an employer to require an employee seeking leave to care for a family 
member with a serious health condition to provide certification by a health care provider."O 
The certification is sufficient of it states: that the family member has a serious health 
condition; the date the serious health condition commenced and its probable duration; and 
the medical facts regarding the serious health condition.i11 

Wisconsin 

Wisconsin law permits eligible to take up to two weeks of family leave 
in a 12-month period to care for the employee's child, spouse or parent with a serious health 
condition."3 The law defines "serious health condition" as a disabling physical or mental 
illness, injury, impairment or condition involving any of the following: inpatient care in a 
hospital, nursing home or hospice; or outpatient care that requires continuing treatment or 
supervision by a health care provider."4 
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Certification 

Under the law, an employer may require an employee requesting family leave to 
provide certification by the health care provider or Christian Science practitioner of the family 
member.115 However, the law specifies that the employer may require no more than the 
following information in the certification: that the family member has a serious health 
condition; the date the serious health condition commenced and its probable duration; and 
the medical facts regarding the serious health condition that are within the knowledge of the 
health care provider or the Christian Science practitioner.ll"he employer also may require 
the employee to obtain the opinion of a second health care provider, chosen and paid for by 
the employer, concerning any certified inforrnation.l17 

Summary 

Compared to other states, Hawaii's family leave law and its definition of "serious 
health condition" is both broader in some instances and narrower in others. Clearly, it is 
more liberal than Florida, Maine, Oklahoma or Washington which generally require a serious 
health condition to be terminal or, as in the case of Florida and Maine, involve an organ 
transplant, limb amputation or procedure of similar severity or require constant in-home care 
before the leave provision is triggered.118 

In contrast to this limited interpretation of a serious health condition, a number of other 
states have adopted what appears to have become standard language for defining "serious 
health condition," i.e., an illness, injury or impairment or physical or mental condition that 
involves inpatient care in a hospital, hospice, or residential health care facility or continuing 
treatment or supervision by a health care provider.119 Hawaii's definition of "serious health 
condition is broader and at the same time narrower than this. It is broader in that it clearly 
covers acute conditions.120 This appears to be an area of dispute eIsewhere.l2' On the 
other hand, Hawaii's definition is narrower in that, at least in the view of the majority of health 
care providers giving input to the Bureau, it does not cover chronic conditions such as cancer, 
leukemia, heart disease, structural abnormalities, etc.l22 Also, whereas mental conditions 
specifically are included in the foregoing definition, it is unclear whether mental conditions are 
covered under Hawaii's law since they are not specifically mentioned.123 

Furthermore, Hawaii's definition of health care provider" is far broader than most 
states. The majority of states generally limit health care provider to physicians, osteopaths 
and psychiatrists (see also part 11, chapter 6 and chapter 7). A few states have a somewhat 
broader definition than this but still not as inclusive as Hawaii's. The only states that include 
a field not covered by Hawaii law are: New Jersey (rules indicate social worker could be 
included), North Dakota (includes registered nurse and social worker), and West Virginia 
(includes nursing and pharmaceutical services). Hawaii's law also differs from a number of 
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other states in not providing for certification of a serious health condition by a health care 
provider.i24 

IV. Conclusions 

The Scope of "Serious Health Condition" 

The current definition of "serious health condition," with its phrasing "acute, traumatic, 
or life-threatening illness, injury or impairment," raises serious questions about its intended 
scope. The Legislature had the opportunity to adopt a definition of "serious health condition" 
that has become somewhat standardized language, but instead, chose to adopt the foregoing 
language containing the word "acute.""5 No other state family leave law contains wording 
similar to Hawaii's. 

Accordingly, it may be fair to assume that the Legislature included the word "acute" 
specifically to ensure that short-term illnesses would be covered. Indeed, a few individual 
legislators interviewed indicated that they felt strongly that the word "acute" should be given 
liberal interpretation to include childhood illnesses, measles, flu and the like. Moreover, in a 
conference committee report, the Conference Committee that reported the final version of the 
family leave law out of committee described acute health conditions as those that come on 
suddenly and are of short duration.'" On the other hand, other legislators have expressed 
the position that conditions such as measles, influenza and ear infections are not sufficiently 
serious as to be included. 

However, the medical definitions of the word "acute" clearly indicate that it applies to 
such short-term illnesses as influenza, measles, ear infections and other childhood diseases. 
Furthermore, the input from the health care providers reveals they generally agreed that 
"serious health condition," as presently defined using the word "acute," includes these types 
of illnesses. Although a few health care providers also questioned whether family leave was 
appropriate for some acute health conditions, most agreed that, at the least, it was 
appropriate in the case of a child with an acute condition requiring home care by a parent. 
The Hawaii Legislature needs to decide clearly the scope of health conditions it intends to 
cover under the term "serious health condition." If the Legislature does not intend that such 
acute illnesses as influenza, measles, ear infections and other childhood diseases be 
considered as "serious health conditions" for purposes of family leave, it should amend the 
definition to clarify its intent. 

Even more problematic perhaps is the definition's apparent exclusion of chronic 
medical conditions. The Legislature's intent with respect to whether chronic medical 
conditions are included under "serious health conditions" is not altogether clear. The 
previously mentioned Conference Committee noted in its report that family leave "shall be 
available only for those health conditions of a seriously demanding nature, requiring urgent 
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attention by a health care pr~vider.""~ Certainly this language might infer that such serious 
illnesses as cancer and leukemia are included. However, the very next sentence of the report 
states: "It is expected that such acute health conditions will have come on suddenly and be 
of short durati0n."'~8 This language seems to indicate that only acute and not chronic 
conditions are contemplated by the Legislature. 

On the other hand, several legislators have insisted that illnesses such as cancer and 
leukemia are included under the family leave law's definition of "serious health condition." 
This view is not altogether surprising, considering that the references in other state's 
definitions of serious health conditions to "inpatient care in a hospital, hospice, or residential 
health care facility or continuing treatment or continuing supervision by a health care 
provider" infer that these are exactly the kinds of illnesses for which family leave is intended. 
Indeed, California's law provides for a specific exception to its minimum duration of two 
weeks of family care leave in the case of health care provider-certified recurring medical 
treatments such as chemotherapy, radiation, kidney dialysis, or similar treatments.'29 

Nevertheless, the majority of health care providers responding to the Bureau's request 
for input have concluded that, because Hawaii's definition of "serious health condition" 
contains the word "acute" but not the word "chronic," inclusion of chronic medical conditions 
such as cancer and leukemia is highly uncertain.'30 From a medical point of view, health 
care providers clearly felt that the current definition of "serious health condition" is unfair and 
should be amended specifically to cover chronic conditions or, at the least, their acute 
episodes. The Bureau concurs with the view that allowing family leave for an employee to 
care for a family member with an acute illness or injury but not when a family member needs 
recurring medical treatment such as chemotherapy, radiation, or kidney dialysis is unfair. The 
Legislature should clarify its position, and if its intent is to include chronic conditions under 
the family leave law, it should amend the law accordingly. 

The Bureau also notes that, unlike almost all other states providing leave to care for a 
seriously ill family member, Hawaii's law does not specifically include the word "mental" to 
describe "acute, traumatic, or life-threatening illness injury, or impairment." One could argue 
that because this phrase is not limited by the adjective "physical," it includes physical and 
mental conditions. This argument may be further supported by the inclusion of psychiatrists 
in the definition of "health care provider." However, at least one health care provider is of the 
opinion that mental conditions are not included. Furthermore, most mental conditions of a 
serious nature would likely be considered chronic and this would not be included under the 
present definition of "serious health condition." In the event the Legislature amends the 
definition of "serious health condition" to include chronic health conditions, it would be 
arguable that mental as well as physical chronic conditions would be included. Nevertheless, 
the Bureau believes that, in drafting law, it is preferable to use specific language when 
possible rather than using language that is open to interpretation. Accordingly, if the 
Legislature intends mental as well as physical conditions to be covered, it should amend the 
definition to state specifically that mental conditions are included. 
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Determining the Existence of a Serious Health Condition 

As noted earlier in this chapter, it seems unwise to attempt to formulate a laundry list 
of serious heaith conditions because of the danger that the resulting list would be under or 
over inclusive. Indeed. no other state with family leave laws has attempted such a listing. In 
fact, no state, with the exception of Washington, has even formulated guidelines for 
determining when leave is appropriate.l3' Accordingly, the Bureau supports the 
recommendation made by several health care providers that the determination of wnether a 
serious health condition exists is best lef: up to the patient's health care provider. Although 
this may not totally eliminate disparity in the granting of family leave, the amount of disparity 
certainly should be less than if the determination were left up to individual empioyers or their 
personnel officers. Moreover, a health care provider treating an individual is undeniably in a 
far better position to judge the seriousness of the individual's condition than is an employer of 
a family member. Leaving the determination up to the health care provider also eliminates 
problems with interpreting the meaning of the phrase "treatment or supervision by a health 
care provider." Again, the health care provider is in a better position to judge what 
constitutes sufficient treatment or supervision in a given instance. 

However, the Bureau believes an employer should be allowed to verify the existence of 
a serious health condition by requiring that the employee seeking family leave submit 
certification by the treating health care provider. The Bureau also favors the idea of providing 
some type of guideline or standard for the health care provider, as suggested by one health 
care provider. The guideline that was suggested is that refusal of family leave in a particular 
instance would result in serious consequences either for the patient or the family. 

As an alternative, the guideline could simply state that the patient's condition is such 
that it warrants the participation of a family member to provide care during a period of 
treatment or supervision. This phrasing is similar to that found in California's family care 
leave law defining "serious health c0ndition."~3* Such a guideline has the advantage of 
being broad enough to cover the acute episodes of chronic health conditions and acutely sick 
children who require home care, while limiting family leave in the case of other acute health 
conditions that are not sufficiently serious as to interfere with a person's ability to provide self- 
care. 

The observation has been made that health care providers might have some 
reservations about making such a determination because it requires what could sometimes be 
an administrative as opposed to a clearly medical determination. For example, a 
determination that the refusal of family leave would result in the serious consequence of 
leaving a sick child home alone is more of an administrative determination versus the 
determination that refusal of family leave would result in the serious consequence of having to 
hospitalize a patient. However, if some standard or guideline is to be imposed, someone 
must be charged with determining whether the standard or guideline has been met in a 
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particular instance. As previously noted, the patient's health care provider is in a far better 
position to make that determination that the patient's family member's employer, Health care 
providers under California's family care leave law already are required to certify that the 
patient's condition warrants the participation fo the family member to provide care. 
Furthermore, as noted earlier, similar determinations are required of health care providers in 
Honolulu in certifying patients for handi-van passes. Accordingly, the Bureau is of the opinion 
that such a determination does not impose an unreasonable burden upon health care 
~roviders. 

Certification Requirements 

Although a few health care providers indicated the certificate should contain a 
description or diagnosis of the patient's condition, a number of others clearly had some 
concern over releasing confidential patient information to the employer of a family member. 
The AMA's Principles of Medical Ethics unquestionably recognize a patient's right of 
confidentiality, even when no formal physician-patient relationship exists. Even though 
confidential information may be released upon a patient's consent, it seems somewhat harsh 
to require a person to consent to the release of medical information to the caregiver's 
employer as a prerequisite to having the caregiver present to provide care. Moreover, if the 
health care provider is the sole determiner of whether a serious health condition exists, it 
would seem unnecessary to require disclosure of the nature of the serious health condition to 
the caregiver's employer. 

While a number of states require that the health care provider-certification include 
information regarding the serious medical condition, there nevertheless is sufficient 
precedence for limiting the information on the certification.133 For example, California law 
requires only the following information on the certification: the date the health condition 
commenced, its probable duration, an estimate of the amount of leave time the health care 
provider believes the employee needs to care for the patient, and a statement that the 
patient's condition warrants the participation of a family member to provide care during a 
period of the patient's treatment or supervi~ion.~34 Furthermore, the law specifically states 
that the nature of the health condition need not be disclosed on the certification.135 The 
Bureau favors the approach taken by California, requiring minimal disclosure of information in 
the certification. 
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employee is employed provided that any employee who is employed for an average of 40 or more hours 
per week during the preceding 12 months may not take more than four months of family leave 

Id, at $54-52.4-01 (8) - 
Id. at $54-52.4-Ol(5) - 

Id. at $54-52 4-05 - 
Okla. Stat. Ann.. tit. 74, $840.7~. 

Oklahoma Office of Personnel Management Administrative Rules. $530.10-15-45 

Or. Rev. Stat., $659 570 However. if the serious health condition is not life threatening or terminai. the 
employer is not required to grant an employee family medical leave of absence during time period in which 
another family member also is taking leave or is otherwise available to care for the family member. 

Id. at 5659.565(2) - 

Id. at §659.565(3) - 
Id. at $659.565(4) - 

Id. at 5659 570(5) - 

R.I. Gen Laws. $28-48-2 

Id at $28-48-1(g) "Fam~iy member" means a parent spouse. child parent-in-law or the employee id at 
928-48-1 (0  

Id. at $28-48-1 (e). - 

Administrative Regulations for the Rhode Island Parental Leave Law (28-48 GLR! 1956 as amended) (filed 
December 8 1989) at 1 

Vt. Stat. Ann, tit. 2 1  5472. 



SERIOUS HEALTH CONDITION 

97. Telephone conversation with Mark Pratt. Division of Legislative Services. Commonwealth of Virginia. 
July 14 1992. Mr Prat: indicated that a parental leave bill had been introduced each of the last five years. 
but has always been held in committee. 

98 Wash Re\ Code $49 78 030 Law covers employees of employers rvho employs 100 or more employees 

104 at $49.12.270. The same requirements governing the employee's personal use of accrued sick leave 
apply to !he use of sick leave for the child's treatment and supervision. Furthermore, the law applies only 
where accrued sick leave benefits exist: the law does not require an employer to provide sick leave. 
Washington Administrative Code $296-1 30-030. 

105. Washington Administrative Code, $296-1 30-020(6) 

106 W. Va. Code. $21-50-4 

107 Id. - 

108 id at $21-5D-2(i). 

112. Wis. Stat Ann , $10310(lj. The law applies to employees of the State or of an employer who employs 50 
or more employees 

113 a! $103 10(3) An employee may take up to six weeks of family leave dpon the birth or adoption of a 
child 
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Id. - 
It should be remembered, however that both Florida and Washington have laws, in addition to their family 
leave laws. that guarantee leave to care for family members with less severe health conditions See notes 
40-45 and 104-105 and accompanying te%. 

The following states have substantially adopted this language with the exception of a few minor changes in 
wording Alaska, California. Connecticut. Georgia. New Jersey. North Dakota. Rhode lsland. West Virginia 
and Wisconsin. 

See discussion of Input from health care providers 

For example, some hearing officers in Wisconsin have denied family leave in instances of chicken pox. 
bronchitis and cold. but have allowed it for ear infection. See Susan R. Maisa. Wisconsin Family & Medical 
Leave Act (Milwaukee: 1991) (pamphletj. 

See discussion of input from health care providers supra 

Id. - 

See note 20 supra and accompanying text 

At a minimum, the Legislature had before it House Bill No. 510 which contained the standardized language 
found in other state statutes The Legislature instead chose to move Senate Bill No 818 out of committee 
Furthermore, the original drait of Senate Bill No. 818 provides only for parental leave upon the birth or 
adoption of a child When the bill was expanded to include family leave for serious health condition by the 
House Commitlee on Labor and Public Employment, there clearly was an opportunity to define "serious 
health conditions" similar to the majority of the states and federal legislation indeed, testimony submitted 
to the Comminee by the Hawaii Women's Political Caucus recommended this standard language for the 
definition of "serious health condition" The Bureau has been unable to uncover any testimony proposing 
the present language. It would appear then, that the Legislature consciously rejected this definition in favor 
of the definition present in the law 

Conference Committee Report No. 123, Sixteenth Legislature. 1991 Regular Session. Slate of Hawaii 

Id. - 

Id - 
See note 31 supra and accornpanying text 

See discussion of input from health care providers supra 

Washington has adopted rules defining the phrase "health condition that requires treatment or supervision." 
under its family care law which allows an employee to use accrued sick leave to care for a sick child. For 
further dacjssion. see notes 104 and 105 -and accompanying text. 

See note 129 and accompanying text. 

California Rhode Island and Vermont do not reqhire disclosure of the medical condition or facts relating to 
it See the ndividbal state summaries 
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134 See note 33 and accompanying text 

135 See note 35 and accompanying text 



Chapter 6 

DATA FROM H A W A I I  

Section I of this chapter presents and examines the data collected by the Bureau's 
family leave survey of 101 state and county public agencies in Hawaii. Section II examines 
problematic aspects of Hawaii's Family Leave Law in light of the data and the situation 
nationally and in Hawaii. Finally, section Ill presents the respective responsibilities of the 
Directors of Taxation and Labor and Industrial Relations. 

The experiences of public and private employers in other jurisdictions are discussed in 
chapter 4. This chapter deals with the experience of public employers in Hawaii. The 
experience of private employers in Hawaii is not discussed in depth in this study for several 
reasons. 

First, the chances of obtaining meaningful data by including private employers in the 
Bureau's survey were remote. This is so because the leave policies of private employers in 
Hawaii, like those of their counterparts in other states, are characterized by a lack of formality 
and uniformity. (See also part I, chapter 3.) Private employers tend to consider family-type 
leaves on a discretionary case-by-case basis using widely differing and informai rules and 
standards.' Consequently, any data collected from Hawaii private employers would not be 
directly relevant to Hawaii's Family Leave Law. 

Second, some data have already been collected from Hawaii private employers in 1985 
and 1988. In 1985, the Department of Labor and Industrial Relations jointly carried out a 
parental leave study ("1985 study") with the Office of Collective Bargaining in response to 
Senate Resolution No. 102, 1985. The 1985 study surveyed private employers of 250 or more 
employees2 who had unemployment insurance, unions, and recent parents in Hawaii. Of the 
1,179 surveys mailed, 428 were returned -- a response rate of 36 percent. Most employers 
(65.9 percent) reported allowing up to four weeks of vacation leave for parenting if the 
employee planned for it and 52.6 percent reportedly gave unpaid leave to female employees. 
However, the length of unpaid leaves was granted at management's discretion in terms of 
reasons for leave, workload, employee performance, and so forth.3 

In 1988, the Bureau conducted a parental or family leave survey ("1988 study") in 
response to House Resolution No. 273, H.D. 1, 1988. The 1988 study surveyed Hawaii 
private employers of 50 or more employees who had unemployment insurance. The response 
rate fell to 19 percent (222 of 1,170). The 1988 study did nct attempt i o  discover or project 
the number of private employers granting family leave. Rather, it tried to gain a sense of 
then-current leave policies, the effects of such leaves, and the acceptability of a specific 
proposal for unpaid leave. The 1988 study found that in many instances, leaves were still 
granted on a judgmental or discretionary basis where no written policies were i n ~ o l v e d . ~  It 
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was also found that many empioyers do not keep records regarding employee demand for 
u n ~ a i d  leave.5 

Third, covered Hawaii private employers will not be required to grant family leave until 
January 1 ,  1994. Obviously, any data coiiected before then would not be able to show the 
effect of Hawaii's Family Leave Law on the private sector. A favorable response rate from 
private employers to a third survey could not be relied upon. The first drew a 36 percent 
response; the second, only three years later, drew a 19 percent response. A third survey of 
private employers, coming four years after the last one, would seem superfluous especially 
given that the law will not affect them until 1994. Furthermore, it is unlikely that private 
employers have changed their leave policies in anticipation of 1994. Accordingly, private 
sector data obtained two years prior to their effective date of the law would probably be 
inconclusive at best or, worse, possibly misleading. 

Fourth, a "captive" target population -- for which the law is already effective --exists in 
the public sector. Rather than collecting data that will most likely change as private 
employers begin to adapt to the law in 1994, this study opted to focus on public sector data 
that are both available and relevant. The appropriateness of this approach has been borne 
out with the collection of relevant data based on a 78 percent response rate. 

I .  Family Leave Survey of Public Employers in Hawaii 

On August 14, 1992, the Bureau mailed three-page questionnaires to 101 state and 
county public agencies. The surveys were sent to the state Legislature and county councils, 
state and county executive agencies, and the Judiciary. (See Appendix E for the 
questionnaire, Appendix D for the list of departments, and Appendix H for summary 
descriptive statistics.) 

In addition to answering the questionnaire, the Bureau also requested each public 
employer to provide (see Appendix C): 

(1) Copies of all forms used by employees to request family leave (see Appendix F) 
or forms containing similar data, or other records of family leave for the period 
from January 1, 1992 to June 30, 1992 only; and 

(2) A copy of the employer's administrative ru!es or guideiines for implementing 
the Family Leave Law. 

Survey Response 

As of the date of this report, 78 of the 101 agencies contacted responded. Of the 
Senate, the House of Representatives, and the three state legislative service agencies, only 
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the Office of the Auditor and the Legislative Reference Bureau provided information. The 
Auditor noted that: 

The Memorandum o f  Agreement [among the Auditor, the Ombudsman, and 
the Bureau] must be amended t o  accommodate the fami ly leave law. 
The d i rec to rs  and act ing d i rec to rs  agreed tha t  we would general ly 
fo l low DPS guidel ines but were await ing the new Ombudsman's 
assumption o f  o f f i c e  on July 1, 1992, t o  amend the Memorandum. 

The Bureau reported that it did not notify its employees of their right to take family leave. 
However, the Bureau noted that it "Will notify all employees when memorandum of agreement 
is executed by Auditor, Ombudsman, and LRB." [Note: The Memorandum was amended by 
"Supplemental Agreement No. 5 to Memorandum of Agreement Dated August 7, 1987" which 
was backdated and made effective as of January 2, 1992. Copies were distributed to staff of 
the LRB on November 5, 1992. In fact, one employee did take family leave during the period 
under study.] The Bureau also noted that: 

Speci f ic  consideration o f  the family leave law was not undertaken 
u n t i l  i nqu i r ies  were received from an employee. Upon looking i n t o  
the matter, i t  i s  evident family leave applies t o  the LRB and the 
other l e g i s l a t i v e  services agencies. The Audi tor 's  o f f i c e  i s  
preparing a memorandum o f  agreement t o  be executed by a l l  3 
agencies tha t  bas ica l ly  adopts whatever appl ies t o  the executive 
branch. 

Neither the Senate nor the House responded to the survey. It is unknown what guidelines, if 
any, they have adopted. 

The Judiciary responded but the Office of Hawaiian Affairs (OHA) did not. According 
to the Department of Personnel Services (DPS), interim guidelines for state agencies were 
circulated only to state executive departments and bodies administratively attached to these 
departments. Because OHA is not attached to any department, DPS did not send guidelines 
to OHA. DPS staff were uncertain about the status of OHA's employees regarding the 
application of the Family Leave Law.6 

All state executive departments responded. However, the Department of Education 
(DOE) was not able to make available copies of any actual leave forms. As a result, data 
regarding types of leave taken (birth, adoption, or for a serious health condition) are not 
available. In fact, the DOE used two types of leave application forms. Leaves were 
requested by all bargaining units other than units 05 and 06 on forms which report all the data 
required for the survey. However, these account for only 20 percent of all DOE leaves. Units 
05 and 06 used forms which do not report the required data. In any case, the DOE contended 
that it did not have the personnel to obtain and collate copies of the forms that do contain 
required data.7 Consequently, it must be noted that ail subsequent statistics and graphical 
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presentations of data involving types of leave as a variable are missing a big chunk of DOE 
data. However, all other statistics not involving types of leave such as total number of leaves, 
total leave hours, average leave length, proportion of leaves taken by women and men, and 
so forth, are complete and do include DOE data. 

Of the four county councils, only the Honolulu and Maui councils responded. As for 
county executive departments, 21 of 25 Honolulu county departments responded8 and 13 of 
18 Hawaii county departments, 11 of 15 Kauai county departments, and 10 of 14 Maui county 
departments responded. 

Number and Types of Leaves Taken 

Question I of the sunley asks how many applications for family leave zuere received 
for the period from January 1,  1992 to June 30, 1992. Question 1.1 asks how many leaves 
zuere for the birth of a child, the adoption of a child, or the care of a child, spouse, or parent 
with a serious health condition. Questions 2 and 2.1 ask hozi~ many applications were denied 
and why. 

Overall, 841 applications for family leave (including multiple leaves by individual 
employees) were received for the six months under study.g Of this number, 829 leaves were 
granted and 12 leaves, or 1.4 percent, were denied. Anecdotal data indicate that many 
employees inquired about family leave but decided not to formally apply for it for various 
reasons. A total of 37,211.95 hours or 4,651 days of family leave (inclusive of DOE leaves) 
were requested in applications received during the period January 1, 1992 to June 30, 1992. 
The mean length of leave was 44.9 hours or 5.6 days. More women (583, or 69 percent) took 
leave than men (256, or 31 percent). See Figure 6-1. 

Leaves for Birth, Adoption, and Care of a Family Member 
with a Serious Health Condition 

Data regarding leaves differentiated by type are not available from the DOE. Thus, 
figures in this section only represent about two thirds of ail leaves reported by respondents. 
Employees took 41 1 leaves to care for a spouse, child, or parent. Family birth leave ranked a 
distant second at 95 leaves. Only 10 leaves, or two percent, were for adoption. See Figure 
6-2. Birth leaves accounted for about 18 percent of all leaves while family care leaves for care 
of spouses, elders, or children, accounted for about 80 percent. 

However, the 1,157 days taken for birth leave accounted for about 38 percent of all 
leave days while the 1,762 days of family care leave accounted for about 58 percent. See 
Figure 6-3. Figure 6-3 shows the mean length of leave in days and hours for all three types 
of leaves. The mean length of a birth leave was 12.2 days while that for a family care leave 
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was only 4.3 days. That is, employees took fewer, but much longer, birth leaves than family 
care leaves. In fact, leaves for the adoption of a child, which were the rarest, were also the 
longest at 14.3 days per leave. J ~ s t  as employees took fewer but longer birth leaves, they 
took many more, but much shorter family care leaves. 

Hawaii's pattern of leave-taking by type of leave (minus DOE data) contrasts sharpiy 
with data from Connecticut. In that state, for 1989-19901 42 percent (170) leaves were taken 
for the birth of a child while only 10 percent (41) were for the illness of a child, spouse, or 
parent. In  1990-1992, the proportions were 45 percent and 8.5 percent (159 and 30 leaves), 
respe~t ive ly . '~  Hawaii's much lower rate for family birth leave and much higher rate for 
family care leave could be due to any number of reasons. However, existing data are 
insufficient to determine the causes. 

Nonetheless. one can speculate. For example, one can theorize that Hawaii public 
employees are somehow biologically less fertile than their counterparts in Connecticut 
although this is unlikely. The data could also merely indicate that serious health conditions 
occur more frequently than childbirths in the universe of eligible Hawaii public employees. 
However, there is no valid reason to believe !hat Connecticut public employees' family 
members are more healthy. 

Perhaps existing leaves in Hawaii are relatively sufficient and a proportion of local 
public employees have less need to take unpaid family birth leave. Two facts seem to 
support this. First, family leave taken for childbirth, as a category, in Hawaii is low. Second, 
the instance of female birth leaves is much lower than for male birth leaves. Of ail birth 
leaves, only 22 were taken by women while 73 were taken by men. See Figure 6-5. Men also 
accounted for more total days of birth leave than women (see Figure 6-6). This suggests that 
some mothers may find existing leaves relatively sufficient. Because most mothers can be 
expected to use their available paid leave for childbirth first, as a group, they may experience 
less need for additional unpaid family birth ieave. For example, the State's temporary 
disability insurance law provides partial wage replacement during a period of non job-related 
disability, including pregnancy. (See section I in chapter 3.) Mothers can also use paid sick 
or vacation leave as maternity leave to care for a newborn. 

On the other hand, the data suggest several other possibilities. First, the low 
incidence of family birth leave for both women and men in Hawaii may be occasioned by 
economic necessity: they may not be able to afford much unpaid leave. After having taken 
all availabie paid leave, mothers may not be able to afford additional unpaid family leave. 
Furthermore, although more men than women fake birth ieave, on the average, fathers :ake 
shorter leaves -- 10.7 days vs. 17.0 days for women. See Figure 6-7. This, in turn, suggests 
that fathers may be less able to sacrifice lost wages. Second, in the existing family-work 
environment for Hawaii public employees, the data seem to indicate that men do have a need 
for family birth ieave. Third, mothers -- as primary caregivers for newborn children -- seem 
to need longer leaves than fathers. This divergent pattern is particularly clear for adoption 
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Figure 6-7 

MEAN NUMBER OF DAYS PER LEAVE 
BY TYPE O F  L U V E  P SEX O F  EMPLOYEE 

leaves where men averaged only 2.7 days of leave while women averaged 19.3 days. One 
could further speculate that adoptive parents (or at least adoptive fathers) do not value 
adoptees as greatly as biological parents. However, it could also be that adoptive fathers 
take less leave because adoptive mothers do not need to be physically assisted in the home 
in the same way as birth mothers. 

It is further possible that leaves have taken the path of least resistance. That is, 
employees may have taken family care leaves most frequently because they are easiest to 
take. Family care ieaves account for four of every five family leaves. The State's law does 
not require medical certification of a serious health condition. Moreover, ambiguity over the 
term may have encouraged employers to exercise wider latitude in granting leaves than 
otherwise. Or, at the least, employers may have preferred to accede rather than "play doctor" 
and chance wiongfully denying family care leaves. 

There are some indications of this in the voluntary disclosures or claims of illness or 
injury. Reasons such as "stomach flu," "severe cold," "child care for daughter," and 
"medical check-ups" for unspecified reasons may not be "acute, traumatic, or life- 
threatening." These successful claims suggest that some supervisors may have been quite 
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generous in granting family care leaves. (See Appendix J for a list of successfully claimed 
injuries or illnesses.) Whatever the reason or mix of reasons for the relatively large proportion 
of family care leaves, uncertain interpretation of "serious health condition" has made for 
uneven and thus, perhaps unfair, implementation of the law. 

It is clear, however, that many more family care leaves are taken by women than men 
at a ratio of 2.3 to 1." During the period under study, 286 family care leaves were taken by 
women while only 125 were taken by men. See Figure 6-5. Women took a total of 1,157 
days of family care leave while men took 606 days, a ratio of 1.9 to 1 (Figure 6-6). The mean 
length of all family care leaves for both men and women was 4.3 days. The mean length for 
men was 4.8 days and for women, 4.0 days. This reverses the pattern of leave-taking with 
regard to birth leaves. Where men took many more but significantly shorter birth leaves, they 
took much fewer but slightly longer family care leaves. 

The very slight difference in average leave length between men and women may be 
due to the relative brevity of the average leave. That is, when leaves are short and not much 
wages need to be sacrificed, it may not matter much whether relatively higher-paid men or 
relatively lower-paid women take unpaid family care leave. 

The mean length of leave, both in the aggregate and differentiated by sex, serves to 
measure the extent to which women and men are willing to sacrifice wages for each type of 
leave. That is, women are willing to give up 17 days of wages for birth leave while men are 
only willing to give up 10.7 days' worth. As for adoption leave, men are willing to forgo only 
2.7 days as opposed to 19.3 days for women. When caring for family members, both women 
and men are willing to sacrifice about the same amount -- 4.0 and 4.8 days each, respectively. 

The Pattern of Leave-Taking by State and County Respondents 

Employees of state executive departments took 640 leaves, or 77.2 percent of all 
leaves granted. The Department of Education, by itself, accounted for 313 leaves or almost 
as much as the 327 leaves taken by all other state executive departments combined. See 
Figure 6-8. The DOE'S employees took 37.8 percent of all leaves while all other state 
executive departments accounted for 39.4 percent. Honolulu county employees were next 
with 95 leaves, or 10 percent. Judiciary employees followed with 66 leaves, or 8 percent of 
the total. Hawaii, Maui, and Kauai county employees took 22, 12, and 5 leaves, respectively. 
Only one employee of a state legislative service agency took family leave -- about 0.1 percent. 
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The two county councils that responded to the survey both reported no leaves. If no 
employees of the two non-responding county councils took family leaves, then no one 
employed by any county councils took family leave. 

The relative rankings among responding groups remain the same for total number of 
leave days. Again, state executive department employees led with 3,274 days of leave, or 
70.4 percent of all leave days. The DOE accounted for 1,590 days of leave, or 34.2 percent of 
all leave days. The remaining state departments accounted for 1,684 leave days, or 36.2 
percent. Next were Honolulu county employees with 736 days for 15.8 percent of all leave 
days. Judiciary employees followed with 252 days for 5.4 percent. Hawaii, Maui, and Kauai 
county employees took 228, 11 1, and 42 days of leave, respectively. The state Legislature 
accounted for only 10 days, barely 0.2 percent. See Figure 6-9. 

However, the rankings change somewhat for the mean number of leaves taken per 
department reporting leaves (Figure 6-10). Including the DOE, state departments ranked first 
among responding groups with an average of 35.6 leaves per department. If the DOE 
wereexcluded, the mean number of leaves for the rest of the state executive departments 
would drop sharply to 19.2 leaves per department -- still highest among all respondent groups. 
(The DOE and Judiciary "averages" of 313 and 66 leaves each are shown in Figure 6-10 only 
for purposes of comparison.) Honolulu averaged only 5.9 leaves per department. Maui 
moved ahead of Hawaii with 6 leaves per department while Hawaii averaged only 2.8 leaves. 
Kauai saw only 2.5 leaves per department. 

Figure 6-22 reflects the mean length of leave by responding departments. Here, the 
DOE matched the other state departments' 5.12 days with an average of 5.08 days of leave. 
Combined, the overall state executive department average was 5.1 days per leave -- shorter 
than all other responding groups except the Judiciary which averaged only 3.8 days per leave. 
Honolulu county employees averaged 8.9 days per leave, slightly ahead of Kauai's 8.4 days. 
Maui employees averaged 9.2 days leave while Hawaii had the longest average leave of 10.4 
days per leave. 

Neighbor island public employees took very few leaves for a very small total number of 
days. However, neighbor island leaves have generally been longer. There has been but one 
ieave among all law-making and legislative service agencies at both the state and county 
levels. 

Figure 6-12 shows the number of leaves taken by each group of respondents by type 
of leave (no DOE data). Family care leaves consistently accounted for the greatest proportion 
of leaves across all groups of respondents. The Judiciary heads the list with 94 percent of its 
leaves taken for family care. State executive departments (no DOE data) and Hawaii county 
departments were only slightly behind with 81.9 and 81.8 percent, respectively. Kauai had a 
similarly high proportion of family care leaves of 80 percent. Maui and Honolulu had the 
lowest proportions with 66.7 and 61.4 percent, respectively. 
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Family birth leave constituted almost all of the remainder. Maui had the greatest 
proportion of birth leaves among respondent groups with 33.3 percent, closely foliowed by 
Honolulu with 32.5 percent. Kauai was third with 20 percent. State departments (other than 
the DOE) were fourth with 16.8 percent. Hawaii was fifth with 13.6 percent and the Judiciary 
was sixth with only 6 percent. (The state Legislature's 100 percent reflects the only leave of 
any kind taken.) 

Employers' Methods for Handl ing  Leave-Takers' Work  

Question 3 of the surzley asks how employers handled leazle-takers' work. The data 
show that it is not customary for Hawaii public employers to hire outside temporaries to 
handle leave-takers' work and incur additiona! cost. Only a very small proportion of 
employers reported hiring temporaries for the purpose. See Figure 6-13. 

A substantial number of respondents (32 agencies, or 41 percent of all respondents) 
did not answer this particular question. Any method that was used "frequently" was assigned 
a value of 1 whiie any method used "sometimes" was assigned a value of 0 .5  Methods 
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"seldom" used and blanks were assigned a value of 0. Because employers could, and 
occasionally did, choose more than one method, the total score does not necessarily equal 
the number of respondents answering this question. (See Appendix H of summary survey 
statistics.) 

Discounting agencies that did not answer this question, frequent redistribution of work 
to fellow workers scored the highest at 37.5, or 69.4 percent of all responses. Work left 
undone scored 11, or 20.4 percent. Work sen! home to the leave-taker scored a very low 2, 
or 3.7 percent. Temporaries hired for the purpose scored oniy 3.5 for 6.5 percent. 

Effect of the Family Leave Law on Operational Effectiveness 

Question 4 of the survey usks employers to  estimate hozi~ operational e f fectizleness 
has been affected by employees taking family leave. Again, oniy 59 percent of respondents 
answered this particular question. Of those who answered, a clear majority believed that the 
law did not affect operational effectiveness one way or the other. See Figure 6-14. 
Discounting the "no responses", 28 agencies, or 60.9 percent reported no effect on 
operational effectiveness. However, a substantial number -- 17, or 37 percent of those who 
answered the question -- reported that effectiveness declined somewhat as a result of 
employees taking family leave. One department indicated a great decline in operational 
effectiveness.'2 As expected, no Hawaii public employer who responded to this question 
reported any increase in operational effectiveness as a result of the Family Leave Law. 

Among the 18 agencies estimating a decline were four county public works 
departments, two county fire departments, one department of water supply, one parks 
department, and one police department. Much of the work of these nine agencies require 
relatively more physical than mental effort and work in shifts when compared to the work of 
other departments. However, others among the 18 agencies are characterized by work that 
requires relatively more mental than physical effort. Examples are a prosecuting attorney's 
office, a county attorney's office, the Department of the Attorney General, the Department of 
Personnel Services, the Department of Land Utilization, and the Department of Labor and 
industrial Relations. 

Perhaps the common thread lies in the difficulty of handling leave-takers' work. That 
is, the more problems that arise from options for handling leave-takers' work, the more likely 
employers would be to estimate a decline in operational effectiveness. For some, this could 
mean leaving work undone. For others, work cannot be left undone (for example, the various 
fire, police, and public works departments and the Department of Defense) but options such 
as redistribution of workload, for example, juggling shifts, pose special problems. 
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Effect of the Family Leave Law on Employee Morale 

Questiotz 5 asks employers t o  estimate the effect o f  the twit9 family 1eaz.e policy on 
employee morale. In general, the law either improved employee morale or had no effect. See 
Figure 6-15. Twenty of the 78 respondents (26 percent) did not answer this particular 
question. Of those who did answer, exactly one-half reported that the law had no effect on 
empioyee morale. A slightly smaller percentage (40 percent) reported a slight improvement in 
employee morale. Five agencies, or nine percent, reported a great improvement in morale. 
Only one agency reported a slight decline in morale'3 while none indicated a great decline. 

Ease of Implementation of the Family Leave Law 

Question 6 asks employers t o  estimate hoiu easy or difficult i t  was t o  implement the 
Family 1-eaz'e Lair,. Three of every four agencies (59 of 78)  answered this question. Over 90 
percent of these agencies indicated that implementation of the law was easy, or neither easy 
nor difficult. A bare majority of 51 percent (30 respondents) indicated that implementation 
was neither easy nor difficult. Eleven respondents (19 percent) reported that implementation 
was somewhat easy. Thirteen respondents (a larger 22 percent) reported that implementation 
was very easy. Four agencies (seven percentj reported some difficulty while one agency 
reported great difficulty. See Figure 6-16. 

It is not clear what factors employers considered or how these factors were weighted. 
An employer could have felt the law was very easy to implement simply because there were 
very few leave applications. On the other hand, an employer who processed numerous 
applications could have felt the same. For example, all things being equal, it would probably 
be easier to apply laxer criteria to numerous serious health condition requests than to wrestle 
with the medical validity of just a few such appiications. Finally, an employer -- regardless of 
the amount of paperwork actually processed -- may have reported difficulty because of 
uncertainty or confusion over guidelines, rules, and enforcement. 

Notification of Employees, Method of Notification, and 
Employees' Level of Awareness of Family Leave Policy 

Question 7 asks whether goz~ernmental departments notified their employees of their 
right to take family leave, Question 7.1 asks hoar employees were notified. Question 7.2 
asks for an estimate of employees' Imel of azrlareness o f  the law and their rights as of 
Ianuary 1,1992 and June 30,1992. 



Figure 6-15 
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Four respondents did not answer question 7.1. Of the 74 who did, 92 percent reported 
having notified their employees in some way (Figure 6-17). Six agencies, or eight percent, 
reported that they did not notify employees: the Departments of Budget and Finance (B&F), 
Commerce and Consumer Affairs (DCCA), Education (DOE), and Hawaiian Home Lands 
(DHHL), the Legislative Reference Bureau, and the Kauai Liquor Control Commission. The 
B&F gave no explanation. The DCCA stated that: 

Our understanding i s  that  the family leave guidel ines we have 
received thus f a r  are in te r im guidel ines. We are await ing 
administrat ive ru les  t o  be promulgated or memoranda o f  agreements 
t o  be negotiated. We are planning t o  include family leave 
benefi ts i n  our employee handbook which i s  d i s t r i bu ted  during 
or ienta t ion.  Mention o f  family leave benef i ts  i s  made i n  the 
S m a r y  o f  Employee Benefi ts put  out by DPS and given out to  a l l  
employees. Also information about fami ly leave i s  included i n  
abinder given out t o  employees who attend the departmental 
t ra in ing /o r ien ta t ion  sessions; attendance i s  usual ly w i th in  a new 
employee's f i r s t  s i x  months o f  h i re .  

The DOE'S response, dated September 30, 1992, remarked that "DOE procedures are 
currently in the consult and confer process and will be disseminated to the field upon 
approval."14 The DHHL noted that a notification memo was to have been distributed one 
week after it responded to this survey in September, 1992. The Bureau's reason is noted 
earlier in this chapter. The Kauai Liquor Control Commission did not give notice but reported 
that all employees were made aware of the law as of August 20, 1992 when an employee 
began taking family leave. 

As expected, those departments that either did not give notice or did so at a late 
dateT5 reported very low employee awareness of the law as of June 30, 1992, 

Public employers used a variety of methods to notify employees of their right to family 
leave. Overall, 35 percent used some method of notifying individual employees. Thirty 
percent informed section heads; 28 percent posted notices; and nine percent claimed to have 
used some other method including staff meetings of unspecified attendance. At times, a 
respondent reported using more than one method. For example, some departments did 
several or all of the following: 

(1) Held a meeting to inform selected staff; 

(2) Gave written guidelines to division, branch, or section heads with instructions 
to either inform their respective unit members or to circulate those guidelines to 
each employee; 



Figure 6-17 

Figure 6-18 
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(3) Bypassed section heads and circulated written notice to each individual 
employee; and 

(4) Posted leave guidelines 

Employers were also asked to estimate the proportion of employees who were aware 
of the law and their rights when the law first took effect on January 1, 1992 and six months 
later on June 30, 1992. (It should be remembered that the responses reflect oniy employers' 
estimates, which could be inflated. Except for the smaliest of agencies, it is highly unlikely 
that employers exhaustively polled individual employees to arrive at more accurate estimates,) 
As expected, the proportion of employees es!imated to be aware of the law rose from very low 
at the beginning to very high at the middle of the year. Four respondents did not answer this 
part of the ques:ion. Discounting these, most employers (46, or 63 percent) reported that as 
of January 1, 1992, no more than one-quarter of their employees were aware of the law or 
their rights to take family leave. See Figure 6-18 and summary statistics in Appendix H. As 
of June 30, 1992, the proportion of employers reporting this estimate decreased to seven 
percent. Whereas at the start of the year, only 13.7 percent of employers estimated that 
more than three-quarters of their employees were aware of their rights, by the middle of the 
year, this proportion had increased to 84 percent. 

From another perspective, at the time employees first became eligible to take family 
leave, almost four out of five employers estimated that half their employees were unaware of 
the law or their rights. After six months, this figure dropped to ten percent. (Some employees 
may have yet to be notified as of the date of this report.) This lag time as well as the number 
of unaware employees could have been reduced if employees were required to be notified. 
This has obvious implications for implementation in the private sector in 1994. 

Mul t ip le  Survey Responses f rom Ind iv idua l  Departments 

Three respondents submitted multiple copies of the questionnaire that were completed 
by their respective divisions rather than returning a consolidated report. Accordingly, the 
multiple responses were "averaged" for each respondent for questions 3 through 7.2. Of 
greatest interest are responses regarding employee notification. 

First, the University of Hawaii returned 30 questionnaires from its decentralized 
un1ts.$6 On the "average," the University notified its employees. Two of the 30 units 
reported not having notified their employees. Of the two, one reported giving notification only 
upon receipt of guide!ines on August 25, 1992. The other offered no explanation. Both 
reported 0 to 25 percent of employees were aware of the law six months after the law went 
into effect. Two other units reported the same very low proportion, three units reported 26 to 
50 percent, and one indicated 51 to 75 percent. Four units did not respond to this question. 
Overall, the University estimated that 51 to 75 percent of its employees were aware of their 
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family leave rights after six months. The various University units used a variety of methods to 
notify its employees. 

Second, the state Department of Health submitted 13 completed questionnaires -- one 
consolidated for all its divisions except the Division of Community Hospitals (DCH) and 12 
covering the thirteen community hospitals (Maui Memorial Hospital and Hana Medical Center 
shared one). All reported having notified their employees.l7 Postings took place at eight 
hospitals. Section heads were given written notice at six, and individual employees were 
notified at two hospitals. The overall estimate of the proportion of employees aware of their 
leave rights as of June 30, 1992 for the community hospitals is high at 51 to 75 percent.18 

The DOH reported in its consolidated response for its other divisions that written 
notices were distributed to section heads, that staff meetings were held, and that a memo was 
circulated to staff. It reported the usual pattern of very-low-to-very-high employee awareness 
from the beginning to the end of the study period. 

Also of note is the DCH's estimate of an overall slight decline in operational 
effectiveness as opposed to an estimate of "no effect" for the rest of the DOH. Three DCH 
units reported this slight decline while five units reported "no effect." The consolidated DOH 
estimate for its remaining divisions was "no effect." 

Third, the Honolulu Department of Public Works (DPW) submitted separate 
questionnaires for its seven divisions. All seven posted notices and distributed explanatory 
material to employees in a newsletter. The overall estimate of employee awareness as of 
January 1, 1992 was low at 26 to 50 percent.Ig All seven divisions estimated that the highest 
proportion of employees (75 percent and above) were aware of the law as of June 30, 1992. 

Employer-Employee Complaints or Controversies 

Question 8.2 of the Family L.eazle survey asks the question: 

"Hozu would you characterize the nature of these complaints or other 
employer-employee controzwrsies? 

a)  Interpretation o 'serious health condition' 
b) Using paid sic / lease for family leaoe purposes after taking four 

weeks of unpaid family leave 
C) Using paid vacation leaz9e for family leazv purposes after taking four 

u~eeks of unpaid family leave 
d )  Other (please explainl" 

Only 21 of 78 respondents (27 percent) answered this question. Of those answering, 
sixteen specifically cited the definition of "serious health condition" as a problem. (See 
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following section and Appendix J on types of injury or illness reported. See also chapter 5.) 
One agency suggested allowing all types of illness or injury to be eligible. Others cautioned 
that the vagueness of the term could lead to potential abuse. 

Four respondents indicated "other" problems and one respondent reported a problem 
with taking sick leave. See Figure 6-29. Other objections included the substitution of sick 
leave for family leave on philosophical grounds, and that family leave is superfluous, 
inefficient, or detrimental to operations. One respondent asked how soon family leave for 
birth or adoption of a child must be taken. Another questioned the validity of a verbal rule 
that such leave must be taken immediately after the event, (See "Deadline for Taking Family 
Birth or Adoption Leave" in section II, below.) Respondents' answers, including any 
additional comments, are as follows: 

Figure 6-19 

EMPLOYER-REPORTED COMPLAINTS/PROBLEMS 
NUMBER AND PROPORTION 
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State Executive Departments 

Definition of Serious Health Condition 

Departments that did not indicate any additional specific comments regarding the 
definition of serious health condition are: 

(1) Department of Accounting and General Services; 

(2) Department of Defense; and 

(3) Department of Labor and Industrial Relations. 

Those that included additional specific comments are: 

Department of Commerce and Consumer Affairs: 

"We are anticipating that the interpretation of 'serious 
health condition' will pose possible problems. What is 
considered a serious health condition; how serious is 
'serious'? Will doctors spell out in their certifications 
that in their opinion, the illness, injury or impairment is 
considered to be 'acute, traumatic or life-threatening'?" 

Department of Human Services: 

"In addition to the two formal complaints, of which one 
filed an appeal, there were several disagreements/inquiries 
regarding 'serious health condition.' . . . Also, terms 
such as 'acute' or 'traumatic' are vague and can be subject 
to various interpretations." 

Department of Taxation: 

"Inquiries were received regarding mostly interpretation of 
"serious health conditions'." 

Department of Transportation: 

"'Xhile there have been no complaints a further 
interpretation as to what constitutes a 'serious health 
condition' is required. Exaple a spouse has diabetes that 
has degenerated to the point where he cannot drive -- is 
that a serious health condition or an inconvenience? Birth 
certificates and adoption papers are required but no 
doctor's statement regarding the serious illness of the 
family member is required. Because of the potential for 
abuse in this area a doctor's statement should be required 
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concerning the condition of the family member to 
substantiate the request." 

(5) University of Hawaii: 

"The Application for Family Leave form did not question the 
nature of the serious health condition. Therefore, the 
supervisor/administration has to question each applicant to 
determine whether or not it meets the criteria. Also, when 
an employee used 5 or more days of sick leave to care for a 
child, spouse or parent with a serious health condition, the 
employee is required to provide ( 1 )  medical certification 
and (2) evidence of family relationship. This appears to be 
a burden to some employees, as one employee chose to change 
it and use 4 days of sick leave and 1 day of vacation leave 
when asked to provide such documentation." [Comment from a 
community college.] 

"I received an inquiry from someone who was with another UH 
department but who worked in one of our facilities, and 
trying to get clarification of the law was very frustrating 
and time consuming. I ended up calling DLIR and was told 
that although they were responsible for implementing the 
law, guidelines had not yet been developed. I was referred 
to DPS, and while the personnel there were very helpful and 
defined for me - their interpretation, they reminded me that 
the final and binding guidelines should come from DLIR. It 
is not easy trying to help our employees interpret 'serious 
health condition.' It is not clear who provides the final 
interpretation within the UH and it is inappropriate for the 
field to make their own decisions without any guidelines 
from our Personnel Managenent Office." 

Comments on Other Problems 

(1) Department of Commerce and Consumer Affairs: 

"Our understanding is that the family leave guidelines we 
have received thus far are interim guidelines. We are 
awaiting administrative rules to be promulgated or memoranda 
of agreements to be negotiated. We are planning to include 
family leave benefits in our employee handbook which is 
distributed during orientation. Mention of family leave 
benefits is made in the S.mmary of Employee Benefits put out 
by DPS and given out to all employees. Also information 
about family leave is included in a binder given out to 
employees who attend the departmental training/orientation 
sessions; attendacce is usually within a new employee's 
first six months of hire." 
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Department of Health: 

"Prior to July 1, 1992, the[re] was no written notices to 
our employees other than what was provided by the Union 
(HGEA). Presently [September, 19921 I would say that about 
75% of our employees are aware of the family leave policy." 
[Comment from a cormunity hospital.] 

"Employees have freedom to take vacarion and W O P  [leave 
without pay] for various reasons, and I don't think it makes 
a difference that they now have family leave." [Comment 
from a second community hospital.] 

"New leave benefit makes it more difficult for affected 
units to operate effectively. Some functions can be 
transferred to others -- most remain undone. We did not 
have any 'care providing' positions on such leave as call- 
back or other premium pay options [illegible] likely 
solution to replacing the missing employee. HMC employee is 
a care provider -- only position to provide services. RNS 
had to cover." [Comment from a third community hospital. 1 

Department of Human Services: 

"Eligibility of an employee who had been on emergency hire." 

"It is difficult to determine the full impact on operations 
because the program is still new. . . . Implementation 
would have been easier if DLIR had issued program rules 
rather than leaving everything up to DPS." 

Department of Labor and Industrial Relations: 

"Using paid sick leave for family leave purposes (birth of a 
child) after taking 6-8 weeks of paid sick leave w/ a 
doctor's certificate." 

University of Hawaii: 

"Additional labor costs associated with filling behind 
employees who are on family leave need to be supported 
through budget increases for personal services." 

State Legislature and Legislative Offices 

No complaints or controversies were reported. 
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Office of Hawaiian Affairs 

OHA did not respond to t h e  survey 

Judiciary 

No complaints or controversies were reported 

Honolulu County Executive Departments 

Definition of Serious Health Condition 

(1) Department of Civil Service: 

"The phrase (ser ious  health condition) is not clearly 
defined. D L I R  needs to  provide rules ."  

(2) Department of Community Housing and Development: 

"Can I take family leave t o  care for my sick child from the 
common cold. What is the def ini t ion of acute,  traumatic. 
I f  I receive a c a l l  from my ch i ld ' s  school because of fever 
or  vomiting can I take FL . "  

(3) Board of Water Supply: 

"Employees want c la r i f ica t ion  as  to  what conditions qualify 
as  'serious health conditions'." 

Comments on Other Problems 

(1) Department of Civil Service: 

"The u t i l i za t ion  of sick leave i s  philosophically improper. 
Such leave is earned a s  'insurance' for  the employees 
sickness. Vacation leave may be properly ut i l ized for  
Family Leave. " 

(2) Fire Department: 

"The Family Leave gives the supervisor another leave, in 
addition to  vacation, s ick,  military and other leaves to  
manage. T h i s  provision has made it d i f f i c u l t  for the 
Captains to  s t a f f  the daily complements necessary for public 
safety and f i r e  protection." 
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(3) Department of Community Housing and Development: 

"Is there a time limit after birth/adoption of child to FL. 
If FL is taken as leave without pay, is this period counted 
towards my years of service." 

(4) Department of Land Utilization: 

"The law is too vague to administer in any consistent and 
fair manner. City & County of Honolulu, Dept. of Civil 
Service came out with guidelines, but even these guidelines 
are not clear enough. Each department appears to be 
interpreting the law on their own, resulting in inconsistent 
application of the law. There is no central agency to 
monitor the application of the law. In some cases, there is 
serious negative impact on the operation of a branch or 
division due to employees taking family leave. 

The requirement that family leave due to birth/adoption of a 
child be taken immediately following the birth/adcption; 
this requirement is not stated in writing; however, we were 
verbally informed by the Civil Service Dept. about this 
requirement. An employee challenged this requirement." 

(5) Department of Public Works: 

"1. Family leave does not lead to greater operational 
efficiency in City Government but, may instead, detract 
from efficiency. The City, by bargaining unit 
contract, and civil service rules, already has a very 
generous leave policy, 21 days of vacation leave, 21 
days of sick leave, and up to 1 year of leave without 
pay. 

2. City policy which permits the use of sick leave when 
the employee is ill, and permits the use of vacation or 
leave without pay for other personal reasons, is 
reasonable. The concept of family leave which permits 
the use of sick leave when the employee is not sick 
contradicts this reasonable policy. 

3. In addition, it makes little sense to add on an 
additional 4-week family leave period to a 1 year leave 
without pay period, already a generous period of time. 

Family leave makes sense when implemented in a work sector 
that has restrictive leave policy. It does not have merit 
in a work sector that has a generous leave policy." 
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Honolulu City Council 

NO complaints or controversies were reported 

Hawaii County Executive Departments 

Definition of Serious Health Condition 

(1) Office of Aging: 

"Question concerning 'serious health condition' has been 
raised. It may be more preferable for Family Leave (sick 
leave) to be allowed for any type of illness (i.e., a child 
may have a fever or the flu which may not warrant a visit to 
a health care provider; but may be unable to attend school 
or must remain at home from the sitter's). In this case, an 
employee must remain at home to be with the child. The 
employee is certainly not on vacation nor is the employee 
him/herself sick. The child is 'family' and is sick. Why 
not allow the employee to use 'fmily sick leave'?" 

(2) Fire Department: 

"Employees placed on emergency vacation instead as illnesses 
were not 'serious health condition.' Whenever possible the 
department has always allowed employees to take emergency 
vacation during family emergencies." [Three leave 
applications were denied for: gastroenteritis, recovery from 
appendectomy surgery, and influenza.] 

Comments on Other Problems 

None were reoorted 

Hawaii County Council 

The Hawaii County Council did not respond io the survey. 
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Kauai County Executive Departments 

Definition of Serious Health Condition 

(1) County Housing Agency: 

"The ieave requested [and denied] was for supervision of a 
child [which is not a serious health condition]." 

Comments On Other Problems 

(1) Liquor Control Commission: 

"All employees of the department are now aware of the family 
leave law because one of our employees is taking family 
leave effective 8120192." [The Commission had reported 
employee awareness as of 6/30/92 at 26% to 50% and that 
employees had not been notified of the family leave 
provisions.] 

Kauai County Council 

The Kauai County Council did not respond to the survey 

Maui County Executive Departments 

Definition of Serious Health Condition 

(1) Department of Public Works: 

"An employee . . . has refused to identify the health care 
provider and has also refused to allow the employer the 
right to verify the information contained on the [leave] 
form. " 

Comments on Other Problems 

None were reported 



FAMILY LEAVE 

Maui County Council 

No complaints or controversies were reported 

Nature of Serious Health Conditions 

Family leave appiication forms do not require the nature of serious health conditions to 
be identified. The forms typically request only the name of the health care provider, if known, 
at the time of application and the probable duration of the serious health condition. Most 
leave forms submitted to the Bureau give no hint of the nature of the eligible iilness or injury. 
Those applications for family care leave that voluntarily identify ilinesses -- and which are 
decipherable -- are listed in Appendix J. (See chapter 5 for a detailed discussion of the 
problems surrounding the definition of "serious health condition.") 

11. Problematic Aspects of the Hawaii Family Leave Law 

[NOTE: Wi th  the election of President Clinton, there is a strong probability that 
the generally more liberal national Family and .Wedical Leave Bill, which has Clinton's 
support, zuill become law, perhaps in the 203rd Congress. The federal lazc~, if passed, ruould 
preempt most of Hazuail's Family Leave Lazu proz~isions by virtue of exceeding the 
currently established minimum standards. 

Houwver, some current Hazuaii standards are more liberal. For example, Hazi~aii 
requires only six consecutive months of employment for employee eligibility zuhereas the 
federal bill requires slightly more than half-time rc~ork for 22 months. The federal bill 
limits family care leave for children under age 18 or age 18 and o z w  if incapable of self- 
care due to  a mental or physical disability. I-lazuaii has no such restrictions. The federal bill 
prohibits taking intermittent birth or adoption leave unless both employer and employee 
agree otherwise. Hazuail's lazu allows all types of leave to  be taken intermittently. The 
federal bill requires medical certification (and subsequent recertifications) for a serious 
health condition. HazuaiCs lazu does not.20 The federal bill also allozus an employer to  
require the employee to  obtain a second opinion of a health care provider designated by the 
employer, at the employer's expense, regarding such certification. Hazuail's lazu does not. 
Hazuail's law does not deny eligibility and benefits to  certain highly paid employees while 
the federal bill does.] 

Notwithstanding the possible enactment of a federal Family and Medicai Leave Law, 
several aspects of Hawaii's Family Leave Law, in its current form, pose actual or potential 
problems. These are examined below. 
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Health Care Providers and Treatment 

To the extent that confusion exists over what type of treatment by what health care 
provider satisfies the requirement for "treatment or supervision by a health care provider," 
application of the law may be inefficient and uneven and, thus, inequitable. 

Section 398-1, Hawaii Revised Statutes (HRS), defines "health care provider" as 
". . . a physician as defined under section 386-1" under the Workers' Compensation Law. 
Section 386-1, HRS, defines "health care provider" to include any person qualified by the 
Director of Labor and Industrial Relations to render health care and is licensed to practice 
medicine, dentistry, chiropractic, osteopathy, naturopathy, optometry, podiatry, and 
psychology. Although section 386-1 does not define "health care," it does define "medical 
care," to mean every type of care, treatment, surgery, and hospitalization, as the nature of the 
work injury requires, and includes such care rendered or furnished by a licensed or certified 
physician, dispensing optician, physical therapist, nurse, or masseur. 

Although it may fail the definition of "serious health condition," treatment by a 
podiatrist for an ingrown toenail could possibiy satisfy an empioyer regarding treatment or 
supervision by a health care provider. The same could possibly hold for an optometrist 
conducting an eye examination or a dentist filling a cavity. The point is that it is unclear 
whether or not this was the Legislature's original intent or whether a more restrictive intent 
was meant (see chapter 5). 

The Purpose of Family Birth and Adoption Leave and Requiring Leave 
to be Taken Immediately After the Event 

In Hawaii's law, the intent to protect jobs is clear. However, the underlying reasons 
having do to with nurturing and bonding with the newborn or adopted child have not been 
made explicit. To the extent that nonrecognition of these unspecified purposes have given 
rise to uncertainty and confusion, the application of the law may have been uneven and, thus, 
inequitable. 

For example, some employers may be contravening part of the true intent and spirit, 
but not the letter of, the law by requiring family birth and adoption leaves to be taken 
immediately after the event (see section I, above). Section 398-3, HRS, entities employees to 
family leave ". . . upon the birth of a child of the employee or the adoption of a child . . ." The 
law does not require the leave to be taken beginning at a certain time, only that leave be 
taken within the calendar year. Some employers may be restricting parents who wish to 
postpone birth or adoption leave to taking leave immediately after the event while other 
employers may not be. 
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This is not to say that such leave cannot be taken intermittently. Both the law and the 
DPS guidelines (section 398-3(b), HRS, and Part Ill: paragraph E, as amended on June 18, 
1992, respectively) specifically provide for intermittent leave. The question is whether or not 
an employee should be required to begin leave, intermittent or not, immediately after the 
event. 

In the body of literature on family leave, the purposes of granting family birth leave are 
clear. One of these is to allow both parents to care for, nurture, and bond with the natural 
born or adopted child. Family birth leave is also meant to provide support, at a critical time. 
to the family into which the child has been born or adopted. With regard to birth leave, the 
federal Family and Medical Leave bill explains: 

I t  i s  important f o r  the development o f  ch i ldren and the fami ly 
u n i t  tha t  fathers and mothers be able t o  pa r t i c i pa te  i n  ear ly  
ch i ldrear ing . . . . I t  i s  the purpose o f  t h i s  Act . . . t o  
balance the demands o f  the workplace with the needs o f  fami l ies ,  
t o  promote the s t a b i l i t y  and economic secur i ty  o f  fami l ies ,  and t o  
promote nat iona l  in te res ts  i n  preserving fami ly  i n t e g r i t y .  . . . 

Why do some employers feel family birth leave should be taken immediately after 
birth? A look at past practice may help. Before Hawaii's leave law, most biological mothers 
began taking maternity leave (paid sick or vacation leave or leave without pay) before birth 
and continue it immediately after birth. The medically recommended minimum period for 
physical recuperation after normal pregnancy and childbirth is six weeks, increasing to eight 
weeks for women who deliver by Caesarean section.*' (Twenty-four weeks has been 
recommended as the minimum for parent-child bonding.)*' Some mothers became 
physically incapacitated for a longer period as a result of abnormal pregnancy or 
complications of childbirth. Most mothers remained at home beginning immediately after 
childbirth both to physically recover and to care for the newborn. 

Unfortunately, the two concepts of disability or recovery from childbirth, and nurturing 
the infant have at times been viewed as one if only because they occur at the same time. It 
is, therefore, understandable that employers may be reluctant to grant leave if one of these 
two concepts no longer seem to apply. 

For example, an employer may not wish to grant family birth leave to a mother who 
has returned to work but wants to care for an infant some time after birth. However, family 
birth leave is not meant to be interchangeable with either disabiiity or maternity leave. No 
longer qualifying for disability or maternity leave, according to either wriiten or informal rules, 
should be no reason to deny or restrict the timing of taking family birth leave. 

Furthermore, family birth leave is also meant for fathers. Why, then, should a 
biological father -- whose ability to remain at work is never at issue -- be required to take 
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family leave only immediately after birth? Similarly, adoptive parents are neither physically 
incapacitated nor need to recover due to the adoption. Why should nurturing be limited to the 
four weeks immediately after the date of adoption? 

No one believes that caring for, nurturing, and bonding with natural born or adopted 
children stops four weeks after the birth or adoption or when the employee can return to work. 
The law can be clarified by specifying that birth or adoption leave need not be taken 
immediately after the event (but see following section). 

Son-Cumulative Leaves Within a Calendar Year 

An unfair situation exists for employees who, by force of circumstance, cannot use up 
all their entitled leave after having begun taking it because there are an insufficient number of 
working days left in the calendar year. In other words, not all employees may be entitled to a 
full four weeks of family leave in each calendar year. 

Section 398-3(a), HRS, entitles eligible employees ". . . a total of four weeks of family 
leave during any calendar year upon the birth of a child of the employee or the adoption of a 
child, or to care for the employee's child, spouse, or parent with a serious health condition." 
Section 398-3(c) requires that "Leave shall not be cumulative." That is, if the four weeks of 
leave not are not used, they are lost and cannot be accumulated for use in subsequent years. 
For example, one cannot "save" four weeks of family birth leave and carry them forward to a 
subsequent year in order to take off more than four weeks in that year. 

However, what if a child is born or adopted, or a seriously ill or injured family member 
requires care with less than four weeks left in the calendar year? Consider the extreme case 
of an employee who has not taken any family leave since January 1 ,  but who must begin 
caring for a parent on December 31. This employee can take only one day of family leave 
before the calendar year expires. Nineteen leave days are lost. 

If care must be continued into the second calendar year, the employee would have 
available a new 20-day entitlement. However, because of purely coincidental timing, this 
employee would have been limited to a total of 21 and not 40 days over two calendar years. A 
luckier, or more astute, employee who took leave early enough in the first calendar year to 
consume all 20 days would have another full 20-day complement in the second year. 

The non-cumulative leave provision can be modified to rectify this inequity for 
employees who begin a leave at a point in a calendar year when there is insufficient leave 
time remaining to accommodate the entire leave. The unusable portion should be carried 
over to the subsequent year, leaving the second year's 20-day entitlement intact. However, 
carry-over of unused leave should be allowed only if the length of the unused portion exceeds 
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the amount of leave time remaining in a calendar year and the unused leave, intermittent or 
not, had actually begun with insufficient leave time remaining. 

Inconsistent Definitions of Employee and Employer 

Section 398-1, HRS, defines "employee" as ". . . a person who performs services for 
hire for not fewer than six consecutive months. . . ." The same section defines "employer" as 
one ". . . who employs one hundred or more employees for each working day during each of 
twenty or more calendar weeks in the current or preceding calendar year." (Emphasis added) 

The issue of employee eligibility could be a contentious issue between employers and 
employees. First, it is not clear whether temporary employees who accumulate six 
consecutive months of work over a calendar year are eligible. Second, it is not clear whether 
part-time employees are eligible. If so, was it the Legislature's intent for part-time employees 
to earn eligibility after putting in relatively less time in six months than full-time employees? 
For example, would a part-time employee become eligible after having worked 2.5 days per 
week for six consecutive months? To delay employee eligibility, an employer could argue that 
eligibility begins only after work amounting to six full months has been done. On the other 
hand, to hasten employee eligibility, an employee could argue that part-time work for six 
months is sufficient. 

Appeal to the twenty or more calendar weeks in the definition of "employer" to resolve 
the issue of employee eligibility is irrelevant. The twenty weeks qualifies an employer for 
coverage. They do not serve as a standard for employee eligibility. 

However, the issue of part-timers working twenty weeks also makes employer 
coverage problematic. If part-time employees can become eligible with at least .5 full-time 
equivalency (FTE) as in the DPS's guidelines,*3 then all those with less than .5 FTE would 
not qualify as "employees." Applied to the private sector where it makes more sense, an 
employer could have 110 employees of which 20 are less than half-time. That employer could 
argue the company is not covered because only 90 workers who work at least half-time would 
qualify as "employees." As a result, the company would fall below the 100-employee 
threshold and escape coverage under the law. Employers with a marginal number of 
employees would not find it difficult to persuade enough to work a few hours less to be 
disqualified from eligibility and thus exempt the company from coverage. What if an employer 
employs 200 workers of which 190 work only part-time at less than .5 FTE? 

If part-time employees can be eligible, it would not make sense to exclude them in 
caiculating employer coverage, However, employers with ail or a large number of at least .5 
FIE part-time employees would be covered as long they worked for the six months. This may 
result in a greater number of covered employers and eligible employees than if only full-time 
work is considered. 
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The DPS interim guidelines of February 19, 1992 go beyond the statutory definition of 
employee by including those ". . . with at least 50% full-time equivalency (FTE) . . . ."24 On 
the other hand, the DPS guidelines exclude emergency hires whose appointments are 
terminated every thirty days or less (see Appendix G).  However, many public sector 
emergency hires have been working continuously for the same employer for lengthy periods, 
some for years, albeit with technical breaks in service every thirty days. 

It does not appear that the DPS has the authority to include part-time workers or to 
exclude emergency hires in the public sector. The Legislature needs to further clarify which 
employers should be covered and which employees should be eligible by clarifying separately 
the definitions of employer and employee. 

Control Over Substitution of Accrued Paid Leaves 

To the extent that it is unclear who can substitute accrued paid leave for unpa~d family 
leave when employee and employer disagree, efficiency and equity suffer. Section 398-4, 
HRS, allows substituting accrued paid leaves for any part of the four-week family leave period 
by either the "employee or employer." What if one wants to substitute but the other does 
not? Some employers may always defer to employees who wish to substitute. Other 
employers may insist on deciding whether leaves can be substituted. To the extent that this 
occurs, application of the law may be uneven and, thus, inequitable. To the extent that doubt 
exists over who has control over substirution, implementation would become less efficient. 

In some jurisdictions, employees are explicitly given the right to substitute. Vermont 
allows only the employee to substitute accrued sick or vacation leave provided that the 
substitution of vacation leave does not extend the family l e a ~ e . ~ 5  In Wisconsin, "An 
employee may substitute, for portions of family leave, paid or unpaid leave of any other type 
provided by the In the District of Columbia, the employee is allowed to 
substitute accrued paid leave for unpaid family leave.27 This protects employees who need 
to take lengthy leave from being forced to go unpaid. 

Although employees prefer getting paid, leave-takers who have not accrued sufficient 
paid leave but are forced by their employers to substitute suffer because their leaves would 
be cut short. Section 398-4, HRS, allows substitution. However, the law can be clarified by 
specifically ensuring employees' right to substitute and by prohibiting employers from forcing 
that substitution. 

The law could also be clarified and remain facially neutral by allowing employers to 
force substitution. However, this would not eliminate problems concerning consistency 
because, in reality, some employers would force substitution while others would not. 
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Continued Payment of Employer Insurance Premiums 

To the extent that employers continue to pay their share of health insurance premiums 
of leave-takers who take advantage by quitting after taking leave, the law may be abused. 

The effect of section 398-7(c), HRS, is to prevent health coverage and premiums 
(among other things) from being affected by the Family Leave Law during the period of leave. 
Normally, i f  the leave-taker substitutes paid vacation or sick leave, the employer's share of 
the health insurance premium continues to be paid. The leave-taker's share usually 
continues to be paid by way of a payroll deduction. However, if family leave is unpaid, it is up 
to the leave-taker to elect whether or not to continue coverage and to continue paying the 
employer's share. 

In the case of unpaid family leave, the effect of potential abuse by a leave-taker who 
intends to quit after taking leave is minimized. To keep health coverage in effect, the leave- 
taker must pay part of the premium during leave. The only part that is "lost" is the 
employer's share paid during leave. The intent of the law is circumvented when a leave-taker 
benefits from a law that guarantees a job to which the leave-taker has no intention of 
returning. 

The Legislature may wish to consider whether or not to require the leave-taker to pay 
in advance the employer's share of the premium for the duration of the leave, reimbursable 
upon return to work. Alternatively, a leave-taker may be required to deposit the amount of the 
premium into an escrow account. One may argue that these requirements are too onerous for 
leave-takers. However, just how onerous a requirement needs to be in order to prevent abuse 
is a matter of policy to be decided by the Legislature. 

No Requirement for Employers to Notify Employees of Leave Rights 

Hawaii's statute does not require employees to be notified nor does it require 
employers to notify their employees. To the extent that not all employees are aware of the 
law, there is inefficiency, or slack, in the system and leave benefits will be distributed 
unevenly and, thus, inequitabiy. Employees cannot take family leave if they do not know it is 
available. The data show that not all public employees are aware -- even now -- of Hawaii's 
Family Leave Law. At least ten percent of public agencies estimated that up to half their 
employees were not aware of the Family Leave Law as of June 30, 1992. 

The more employees are aware of family leave benefits, the more effective the law will 
be. Vermont, Wisconsin, Rhode Island, Oregon, New Jersey, and Georgia require employers 
to notify their employees of the leave law and related complaint and appeals procedures. 
Oregon requires the enforcing agency to post notices. Vermont, Wisconsin, and Rhode Island 
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require that notices to be posted must be on forms approved by the enforcing agency.2* 
Several states also provide a maximum $100 civil fine for violation of the posting requirement. 

The party best suited to notify an employee is the employer. After all, taking leave is 
an event that occurs within each company's particular employment situation between 
employee and employer which may involve other types of leave. Each employer should know 
best how the law's requirements mesh with the company's own personnel and leave policies. 

More public sector employees are becoming aware of the leave law as time passes. 
However, it would be both prudent and farsighted to require private employers to notify their 
employees in advance of 1994 when the law becomes effective for the private sector. 

Inadequate Prior Notice to Employers 

First, to the extent that it is neither reasonable nor practicable to provide prior notice 
for most instances of leave for serious health conditions, a requirement to do so may detract 
from efficient implementation of the law. However, it is unlikely that inequity occurred due to 
employers denying leaves because of inadequate notice by employees. 

Section 398-5, HRS, requires the leave-taker to give the employer ". . . prior notice of 
the expected birth or adoption or serious health condition in a manner that is reasonable and 
practicable." However, serious health conditions are often unexpected, making it impractical 
to give prior notice. In the Legislature's own words: 

I t  i s  expected tha t  such acute heal th condit ions w i l l  have come on 
suddenly and be of short duration.29 

Confusion Over Impiementing Authority 

To the extent that confusion exists over the validity of interim DPS guidelines in view 
of the continued absence of administrative rules, application of the law may be inefficient and 
uneven and, thus, inequitable. To dispel confusion over implementation and to strengthen 
enforcement, the law can be modified to specifically require the DLlR to adopt administrative 
rules pursuant to chapter 91, HRS. 

Because the law affected public employees first, the DPS, understandably, became 
involved by issuing interim guidelines dated February 19, 1992 and amended on June 18, 
1992 (see Appendix G). The respective county personnel or civil service departments 
adopted the DPS guidelines, some with very slight modifications. In turn, the county councils 
(at least those of Honolulu and Maui which responded to the survey) adopted their respective 
executive department guidelines. 
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The law grants the DLlR certain specific powers. However, given the absence of 
administrative rules and the issuance of guidelines for public employees by the DPS, some 
public employers have been unsure about who the responsible authority is. Confusion could 
have been minimized i f  administrative rules had been adopted at an early date. 

Inadequate Complaint and Resolution Procedure 

To the extent that individuals may not have the same recourse as persons belonging 
to a class, application of the law may be inequitable. To the extent that it is not clear what 
redress or recourse is available, if any, to either individuals or a class of persons, application 
of the law may be inefficient. To the extent that the complaint and resolution procedures are 
undefined, implementation of the law may be inefficient. 

Section 398-9, HRS, grants the Director of Labor and Industrial Relations jurisdiction 
over certain prohibited acts. For example, the law allows the Attorney General or the Director 
to file a complaint on behalf of a class. Such a complaint can be investigated, conciliated, 
heard, and litigated on a class action basis. However, it appears the only recourse for an 
aggrieved individual is to file a "verified complaint" with the Director. The law does not 
appear to provide the same protections for individuals as it does when complaints are heard 
on a class action basis. 

The law empowers the DLlR to litigate through the courts. However, it is also 
empowered to hear complaints, investigate, and conciliate. Nonetheless, it is unclear what 
the extent of its investigatory and conciliatory powers are in resolving complaints. It is further 
unclear what redress or compensatory actions, if any, the Department can take. If there are 
none, it is not clear whether the DLlR has any meaningful power to resolve complaints. Aside 
from redress and compensation to handle complaints, the law does not provide penalties, 
fines, or administrative sanctions for the commission of prohibited acts. 

Finally, aside from substantive powers, it is not clear exactly what constitutes the 
various steps in the complaint and resolution processes. These can be provided for either by 
detailed amendment of the law itself or through administrative rules. 

Assisting Private Employers to Train and Place Temporaries 

As part of the DLIR's responsibilities, the Director is required by section 398-9(c) to 
". . . assist employers in the training and placement of temporary help to perform the work of 
those employees on family leave." Requiring the DLlR to assist private sector employers to 
train and place temporaries for leave-takers is a policy decision. Whatever the policy 
justification, this task may prove fiscally overwhelming given the State's restricted current and 
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foreseeable financial resources and the range of job positions and skills for which temporaries 
may have to be trained. 

The DLlR may be able to handle requests from public employers. Experience in other 
states has shown that hiring temporary replacements is a seldom-chosen option. 
Nonetheless, because the DLlR is mandated to aid private as well as public employers for 
free, more private employers may be encouraged to choose the more costly option of hiring 
temporary replacements. 

In addition, because only employers of 100 or more employees are affected, it appears 
that the law may operate inequitably by not assisting smaller employers who nevertheless 
incur the same costs of leave-taking. 

III. Respective Responsibilities of the Director of Labor and Industrial 
Relations and the Director of Taxation 

Section 3 of Act 328, Session Laws of Hawaii 1991, requires this study to include the 
". . . respective responsibilities that would result from this Act for the director of labor and 
industrial relations and the director of taxation. . . ." 

Act 328 places no requirements on the Director of Taxation. However, the Director of 
Taxation's views were sought (Appendix N) regarding the concept of a tax credit for 
employers and the Director's potential responsibilities were such a tax credit to become law in 
the future. The Director's response is attached as Appendix 0. The Director's views are 
summarized as follows: 

(1) The Department is opposed to the enactment of an income tax credit for 
employers providing family leave. 

(2 )  The Department does not perceive any relationship between family leave and 
income taxes, however meritorious the provision of family leave as an 
employment benefit may be. 

(3) The enactment of an income tax credit for employers already required by 
statute to provide family leave does not represent sound tax policy. Using the 
lax system to reward employers for performing a legally mandated duty is not 
well thought out. 

(4) A tax credit would result in a double tar benefit for employers because the 
costs of famiiy leave (salaries and benefits) are already allowable as a business 
deduction which reduces their federal and state income taxes. If family leave is 
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unpaid, the employer incurs no cost for which the employer cannot justify a tax 
credit. 

(5) An employers' tax credit would also increase the administrative and compliance 
burden of the Department, requiring modification of the the computerized net 
income tax system, additional auditing of tax returns for tax credit claimants, 
and further complicating state tax forms. 

(6) The proposed tax credit would also decrease revenues to the general fund at a 
time of an apparent overall downturn in the economy. 

The role and responsibilities of the Director of Labor and lndustrial Relations are 
defined in section 398-9, HRS: 

$398-9 Enforcement and administration. ( a )  The director  
sha l l  have jurisdiction over those prohibited ac t s  made unlawful 
by t h i s  chapter. Any individual claiming to be aggrieved may f i l e  
w i t h  the director a verified complaint i n  writing that  sha l l  s t a t e  
the name and address of the employer alleged to  have committed the 
unlawful a c t  complained o f ,  s e t  for th  the par t iculars  thereof, and 
contain other information as may be required by the director .  The 
attorney general, or the director upon the d i r ec to r ' s  i n i t i a t i v e ,  
may, i n  l i k e  manner, make and f i l e  a complaint. 

( b )  A complaint may be f i l ed  on behalf of a c lass  by the 
attorney general or the director ,  and a complaint so f i l ed  may be 
investigated, concil iated,  heard, and l i t iga ted  on a c lass  action 
basis.  

( c )  The director sha l l  a s s i s t  employers i n  the training and 
placement of temporary help t o  perform the work of those employees 
on family leave. 

( d )  The director may also h i re ,  subject to  chapters 76 and 
77, ass i s tan ts  and c l e r i ca l ,  stenographic, and other help a s  may 
be necessary to administer and enforce t h i s  chapter. 

The Director of Labor and Industrial Relations was asked to comment on the Director's 
statutory respons;bilities (see Appendix L). 

Furthermcie, the Bureau requested the Department's position regarding final authority 
for implementing the law and the Department's plan and timetable for improving statewide 
implementation for both the public and private sectors. The Director's response is attached 
as  Appendix M. 

The Director's response is summarized as follows: 
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The Director has overall jurisdiction over enforcement and administration of the 
Family Leave Law and has designated the Department's Enforcement Division 
as the lead division for enforcement and administration. 

The Department has developed forms and internal procedures to handle the 
complaint filing process and plans to adopt corresponding administrative rules. 

The Department foresees problems in assisting private employers to train and 
place temporaries for leave-takers and fears that without additional funding, 
these services will be limited. 

The Department believes that more specific language is needed to address 
remedies, penalties, and procedures regarding complaint filing, investigation, 
hearing, and litigation. The Department also wishes to protect employers by 
according them the right to the appeal and hearing process and suggests 
imposing a time limit for filing complaints. The Department is in the process of 
preparing proposed legislation for the 1993 session to address these issues. 

The Department emphasizes that the Director has the final authority and 
responsibility for interpreting the law and establishing appropriate 
administrative rules. The Department plans to submit proposed legislation to 
amend the law to grant the director the authority to adopt such rules. 

The Department acknowledges that public sector employers face a common 
difficulty in developing or revising policies to comply with the law. The 
Department has made its services available to employers and employees when 
conflicts have arisen between interpretation of the law and employers' policies. 
The Department intends to work closely with all employers to identify and 
resolve common issues and to ensure consistent inter~retation of the law. 

In addition to rulemaking, the Department intends to embark on a statewide 
education program to ensure awareness of and compliance with the law but 
cautions that progress depends greatly upon future budget and legislative 
considerations. 
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accounted for 46 percent of all leaves. 
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Honolulu's Department of Housing and Community Development reported the sole instance of deterioration in 
employee morale. The DHCD also commented that many questions were received from staff regarding a 
wider application of family care leave and the definition of serious health condition. It also fielded questions 
regarding deadlines for taking family birth leave and accumulation of years of service during family leave. It is 
possible that confusion over rules and the application of the law could have contributed to the employer's 
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Despite the lack of notice, the DOE still accounted for a third of all family leaves taken in the public sector for 
the period under study. 

Several employers reported not giving notice until the period from February through April, 1992 claiming that 
leave guidelines from their respective personnel offices had either not been issued or not received until then. 

Of the 30, 4 did not identify their office of origin, 2 were from the School of Architecture. and 6 were from the 
Office of Planning and Policy (Institutional Research, Management Systems, Information Technology, and 
Planning and Policy). 

One hospital declined to answer "yes" to this question because it questioned whether it had notified of 
its employees. It was decided lo  give the benefit of the doubt and register the response as a "yes." 

Five estimated 75 percent and above three estimated 51 to 75 percent, 2 estimated 26 to 50 percent, and 2 
estimated 25 percent and below. 
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Chapter 7 

rnCOMIMENDATIONS 

Recmmendrrtions for Amarding Hawair's Family h e  Law 

Relating to Serious Health Conditions 

First, the Legislature should decide whether it intended family leave to be used for 
acute health conditions such as influenza, measles, ear infections and childhood diseases. If 
so, the current definition of "serious health condition" accomplishes this. At the least, it 
seems that family leave is justifiable to care for sick children who are unable to attend child 
care or school and thus require home care. Therefore, if the Legislature decides to limit 
family leave for acute health conditions in adults but continue to allow it in the case of acutely 
sick children requiring home care, it could still accomplish this using several options: 

(1) The Legislature could amend the definition of "serious health condition" by 
deleting the word "acute" and by including specifically the "illness of a child of 
an employee requiring home care," similar to Oregon's family leave law; or 

(2) The Legislature could delete the word "acute" from the definition of serious 
health condition and adopt guidelines for family leave for the care of sick 
children similar to those governing Washington's family care law. These could 
include: 

(a) Any medical condition requiring medication that the child cannot self- 
administer; 

(b) Any medical or mental health condition that would endanger the child's 
safety or recovery without the presence of a parent or guardian; or 

(c) Any condition warranting preventive health care such as physical, 
dental, optical, or immunization services that a parent must be present 
to authorize and that use of the employee's sick leave would be 
appropriate for if the preventive care were for the employee. 

Second, the Legislature should seriously consider whether it intended to exclude 
chronic medical conditions, such as cancer, leukemia, heart disease, structural abnormalities, 
Alzheimer's, etc., from coverage under the family leave law. If the Legislature intends to 
cover such conditions, the definition of "serious health condition" needs to be amended. 
Health care providers suggested a number of phrases to accomplish this, including: 

(1) "Chronic conditions requiring constant or intermittent care" 
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(2 )  "Chronic conditions"; 

(3) "Acute exacerbation of chronic conditions"; and 

(4) "Acute episodes or early phases of chronic diseases or degenerative 
disorders." 

If the Legislature is concerned that a reference to "chronic health conditions is too broad, it 
could choose either the third or fourth suggested phrase, or a variation thereon, as a limiting 
measure. The Bureau prefers the fourth phrase because it best describes the period when 
family leave might be necessary to care for a faintly member with a chronic medical condition. 

Third, the Legislature should clarify whether it intends to cover mental as well as 
physical conditions. If so, the definition of "serious health condition" should be amended to 
specifically include "mental" conditions. 

Fourth, the Legislature should leave the determination of when a serious health 
condition exists up to the patient's health care provider. To assist the health care provider in 
determining whether a condition is serious for purposes of triggering family leave, the 
Legislature should cons!der adopting a guideline for the health care provider, such as: 

(1) Refusal for family leave in the particular instance will result in serious 
consequences for the patient or the patient's family; or 

(2)  The patient's health condition is such that it warrants the participation of a 
family member to provide care during the period of treatment or supervision. 

Fifth, to allow an employer to verify the existence of a serious health condition, the 
Legislature should amend the law to authorize an employer to require that an employee 
requesting family leave submit certification by the treating health care provider. Because of 
concerns for confidentiality of patient information, the certification should be limited to only 
the minimal amount of information necessary to justify family leave. For example, the 
certification could be limited to the following: 

(1) The date the health cordition commenced; 

2 )  An estimate of its probable duration; 

(3) An estimate of the amount of leave time the health care provider believes the 
employee needs off to care for the family member; and 

(4) A statement that either: 
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(a) Refusal of leave will result in serious consequences to the patient or to 
the family; or 

(b) The patient's condition warrants the participation of the employee to 
provide care during a period of patient's treatment or supervision. 

Re-definition of Health Care Provider and Treatment or Supervision Given 

Depending on whether the Legislature amends the law to redefine "serious health 
condition," (see above) the definition of "health care provider" and the scope of treatment or 
supervision given by these providers may also have to be redefined. Depending on whether 
these terms are redefined to be more generous or restrictive for the employee, the law may 
also need to be amended to include or exclude certain types of treatment or supervision. 

Sot Requiring Immediate Family Birth or Adoption Leave 

The law should be amended to specify that birth or adoption leave need not be taken 
immediately after the event. (Some states set arbitrary deadlines. For example, North 
Dakota granfs birth and adoption leave as long as they are taken with 16 weeks of the event; 
in Georgia, it is six months.)' An example of how Hawaii's law could be amended is 
presented in the subsequent section which incorporates an amendment regarding the 
cumulative nature of family leave under certain circumstances. 

Exception to Non-Cumulative Leaves Within a Calendar Year 

The law should be amended to allow the carry-over of leave into the subsequent year 
under certain circumstances. The unusable portion should be carried over to the subsequent 
year, leaving the second year's 20-day entitlement intact. However, carry-over of unused 
leave should be allowed only if the length of the unused portion exceeds the amount of leave 
time remaining in a calendar year and the unused leave had actually begun with insufficient 
leave time remaining. The sample amendment below also incorporates an amendment to 
subsection (b) prohibiting employers from requiring birth and adoption leave to begin 
immediately after the event: 

$398-3 Family leave requirement. (a )  An employee s h a l l  be 
e n t i t l e d  t o  take a t o t a l  of  four  weeks of fami ly  leave dur ing  any 
calendar year [upon] for the b i r t h  or  adoption o f  a c h i l d  o f  the  
employee [ o r  the adoption o f  a c h i l d ] ,  o r  t o  care f o r  the 
employee's c h i l d ,  spouse, o r  parent w i t h  a ser ious h e a l t h  
cond i t ion .  

(b) During each calendar year, the leave may be taken 
in te rm i t ten t l y [ . ] ;  provided t h a t  leave taken f o r  the b i r t h  o r  
adoption o f  a c h i l d  s h a l l  n o t  be requ i red  t o  commence i i rmediatelx 
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after the birth or adoption and that the leave shall be taken in 
accordance with subsection (c). 

(cj Leave shall not be cumuiative[.]; except that if a 

remaining in the calendar year when the leavc 
unused portion may be carrled over to the s~bsequent year ~lthout 
deducting from the subsequent caiendar year's full leave 
entitlement. The mused remaining portlon of leave may be carried 

the length of the unused portion actually exceeds the 

cumulative under any circumstal 
over leave twice in three consecutive years. 

(d) If unoaid leave under this chaoter conflicts with the . ~ ' 

unreduced compensation requirement for exempt employees under the 
federal Fair Labor Standards Act, an employer may require the 
employee to make up the leave within the same pay period. 

(e) Nothing in this chapter shall entitle an employee to 
more than a total of four weeks of leave in any twelve-month 
period[.] except as provided in subsection (c). 

Re-defining Employee and Employer 

The legislature should clarify the parameters for employee eligibility and employer 
coverage. These are: 

Should part-time employees be eligible? If so, they should be explicitly 
included and "part-time" work should be defined for both the public and private 
sectors? 

Can the six months required for employee eligibility be satisfied by part-time 
work or must the work be full-time? 

If part-time work can be used to satisfy employee eligibility, should part-timers 
also work six calendar months or should they be required to work the 
equivalent of six months of full-time work, that is, twelve months of part-time 
work? 

Can the twenty weeks required for employer coverage be satisfied by part-time 
work or must the work be full-time? 

i f  part-time work can be used to satisfy employer coverage, should the 
condition of having hired employees for twenty or more calendar weeks in a 
calendar year apply to part-time as well as full-time employees? If so, should 
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part-timers be required to have worked :he equivalent of twenty weeks of fuli- 
time work, that is, forty weeks of part-time work? 

Employee Control Over Substitution of Accrued Paid Leaves 

The law should be amended to specifically prohibit empioyers from requiring accrued 
paid leave to be substituted for unpaid family leave. At the same time, the law should be 
clarified to allow the employee to unilaterally decide to substitute accrued paid leave for 
unpaid family leave, for example: 

[ [ ]§398-4111 Unpaid leave permitted; re la t ionsh ip  to  paid 
leave. Pursuant t o  sect ion 398-3, an employee sha l l  be e n t i t l e d  
t o  four weeks o f  fami ly  leave. The fami ly  leave sha l l  consist  o f  
unpaid o r  paid leave o r  a combination o f  paid and unpaid leave. 
I f  an employer provides paid fami ly leave f o r  fewer than four 
weeks, the add i t iona l  per iod o f  leave added t o  a t t a i n  the four- 
week t o t a l  may be unpaid. Further, an employee [or  employer] may 
e lec t  t o  subst i tu te  any of the employee's accrued paid leaves such 
as s ick .  vacation, oersonal. or  familv leave f o r  anv Dart o f  the , . " " ~ 

four-week period. However, an employer s h a l l  not  requi re  an 
employee t o  subs t i tu te  any o f  the empioyee's accrued paid leaves 
f o r  any por t ion o f  fami ly leave. 

Requiring Leave-Takers to Pay Employer's Share of Health Insurance Premiums 
in Advance -- Reimbursable Upon Return to Work 

The Legislature may wish to consider allowing the employer to require a leave-taker to 
pay the employer in advance the employer's share of health insurance premium to maintain 
coverage for the duration of the leave. The employer's share of the premium would be 
returned to the employee within a certain time after the employee's return to work. 

If leave taken is paid, the employee need only pay the employer's share in advance 
because the employee's share is normaily paid through a payroli deduction. For unpaid 
leave, i f  the employee wishes to continue coverage, the employee must pay the employee's 
own share first. If the employee does not wish to continue coverage, or does not pay the 
employee's own share, then coverage discontinues and the employee need not pay the 
employer's share. 

If the employee does not abuse the law by quitting, both employer and employee 
continue to pay their fair shares of the cost of health insurance. If the employee quits after 
taking advantage of healtn coverage during leave, the employee may be made to assume the 
employer's cost for health insurance. For example: 

$398- Advance payment o f  hea l th  insurance premiums by 
employee; reimbursed upon re tu rn  t o  work. (a)  Pr ior  to  the 
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commencement of family leave, the employer may require the 
employee to pay to the employer a s m  equal to the employer's 
share of the premiurn required to maintain the employee's heaitn 
insurance benefits in force during the period of family leave. 

(b) The employer shall use any payment made by the employee 
to maintain the employee's health insurance benefits in force 
duricg the period of family leave. 

(c) Within ten days followicg the employee's return to 
employment, the employer shall return the amount of the payment to 
the employee. 

An alternative would exempt employers entirely from paying the cost of any health 
insurance or health costs during the period of leave.2 

Requiring Employers to Lotify Employees of Family Leave Rights 

The law should be amended to require all covered employers to notify their employees 
of their family leave rights. All covered employers should be required to give written notice to 
their employees. Although most public employers have already given notice, they should not 
be exempt from this requirement. 

$398- Notice to  employees; c i v i l  penalty. (a) The 
employer shall post in one or more conspicuous places where 
notices to employees are customarily posted, a notice in a form 
approved by the director setting forth the employee's rights under 
this chapter. 

(b) Any employer who violates this section shall be subject 
to a civil penalty of not more than $100 for each offense. Each 
day during which the violation persists shall be considered a 
separate offense. 

Inadequate Prior Votice to Employers No Cause for Denial of Leave 

The law should specify that, although intending leave-takers are required to give notice 
to their employers that is reasonable and practicable, leave cannot be denied if notice is 
deemed inadequate, for example: 

[ f  lS398-5[ I 1  Notice. In any case in which the necessity for 
family leave is foreseeable, the employee shall provide the 
employer with prior notice of the expected birth or adoption or 
serious health condition in a manner that is reasonable and 
practicable[.]; provided that notice that is deemed by the 
employer to be unreasonable or inadequate shall not be grounds for 
denial of leave. 
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Clarifying Implementing Authority by Requiring the DLIR to Adopt 
Administrative Rules 

To dispel confusion over which agency is the ultimate implementing authority, the law 
should be amended to specifically allow the DLlR to adopt administrative rules pursuant to 
chapter 91, Hawaii Revised Statutes (the Hawaii Administrative Procedure Act). 

$398- Rules. The d i r e c t o r  nay  a d o p t  r u l e s  pursuar.: t o  
than-er 9 '  t o c a r r y  0'2: t h e  w r p o s e s  o f  ' h i s  c r . a3 te r .  

Strengthening Complaint and Resolution Procedures 

The law should be amended to clarify the protections afforded to all parties involved 
either by amending the statute or through the adoption of administrative rules. 

The DLlR has informed the Bureau that it is already in the process of preparing 
proposed legislation to address the Department's concerns regarding remedies, penalties, 
and adequate complaint filing, investigation, hearing, and litigation procedures. It has already 
developed forms and internal procedures on the complaint filing process. The Department 
has experience in complaint filing, conduct of hearings and appeals, investigation, including 
the issuing of subpoenas, and resolution of complaints through conciliation, mediation, 
persuasion, administrative order, or litigation. In view of this, the DLlR already appears to be 
implementing this study's recommendation to flesh out the procedural aspects of the law that 
serve to solidify the protections afforded to all parties. 

Reconsidering Public Training and Placing of Temporaries for Private Employers 

Given the State's current and foreseeable economy and, thus, budget, the Legislature 
may wish to reconsider requiring the DLlR to assist all employers in training and placing of 
temporaries hired to replace leave-takers. [For example, on November 20, 1992, the Council 
on Revenues met and revised its original 1992-1993 projection for already very low 0.4 percent 
growth to a -0.5 percent decline in tax revenues -- resulting in a drop of $25 million from the 
originally projected 1992-1993 f0recast.p it would make little sense to require this if 
resources are insufficient to accomplish the task. 

Xo Income Tax Credit 

A tax credit is not recommended for covered employers who implement the Family 
Leave Law. 

ENDNOTES 

1.  N.D. Cent. Code, sec. 5652.4-02(1j(a) and (b); Georgia Code Ann., sec. 89-2502(aj(2)(A). 

2 For example, North Dakota requires the leave-taker to pay the cost of any health insurance during leave, 
N D Cent Code see 54-52 4-06 
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3. Andy Yamaguchi, "Further slide in state tax revenue seen" in Honolulu Advertiser. November 24, 1992. 
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ACT 328 

A Bill for an Act Relating to Family Leave 

S.B. NO. 818 

Be I t  Enacted by the Legislature of the State of Hawaii: 

SECTION 1. The Hawaii Revised Statutes is amended by adding a new chapter to be 
appropriately designated and to read as follows: 

"CHAPTER - ~ ~~ ~~ ~ -~ ~ 

FAMILY LEAVE 
Ij -1 Definitions. As used in this chapter, unless the context clearly requires 

otherwise: 
"Child" means an individual who is a biological, step, adopted, or foster son or 

daughter of an employee. 
"Director" means the director of labor and industrial relations. 
"Employee" means a person who performs services for hire for not fewer than six 

consecutive months for the employer from whom benefits are sought under this chapter, 
"Employer" means any individual or organization, including the State, any of its 

political subdivisions, any instrumentality of the State or its political subdivisions, any 
partnership, association, trust, estate, joint stock company, insurance company, or 
corporation, whether domestic or foreign, or receiver or trustee in bankruptcy, or the legal 
representative of a deceased person, who employs one hundred or more employees for each 
working day during each of twenty or more calendar weeks in the current or preceding 
calendar year. 

"Employment" or "employed" means service, including service in interstate 
commerce, performed for wages under any contract of hire, written or oral, express or 
implied, with an employer. 

"Employment benefits" means ail benefits (other than salary or wages) provided or 
made available to employees by an employer, and includes group life insurance, health 
insurance, disability insurance, sick leave, annual leave, educational benefits, and pensions, 
regardless of whether the benefits are provided by a policy or practice of an employer or by 
an employee benefit plan as defined in section 3(3) of the Employee Retirement Income 
Security Act of 1974 (29 U.S.C. 1002(1)). 

"Health care provider" means a physician as defined under section 386-1. 
"Parent" means a biological, foster, or adoptive parent, a parent-in-law, a stepparent, a 

legal guardian, a grandparent, or a grandparent-in-law. 
"Serious health condition" means an acute, traumatic, or life-threatening illness, injury, 

or impairment, which involves treatment or supervision by a health care provider. 
Ij -2 inapplicability. The rights provided under this chapter shall not apply to 

employees of an employer with fewer than one hundred employees. 
Ij -3 Family leave requirement. (a) An employee shall be entitled to a total of four 

weeks of family leave during any calendar year upon the birth of a child of the employee or 
the adoption of a child, or to care for the employee's child, spouse, or parent with a serious 
health condition. 

(b) During each calendar year, the leave may be taken intermittently. 
(c) Leave shall not be cumulative. 
(d) i f  unpaid leave under this subsection conflicts with the unreduced compensation 

requirement for exempt employees under the federal Fair Labor Standards Act: an employer 
may require the empioyee to make up the leave within the same pay period. 



(e) Nothing in this chapter shall entitle an employee to more than a total of four weeks 
of leave in any twelve-month period. 

9 4 Unpaid leave permitted; relationship to paid leave. Pursuant to section -3, an 
employee shall be entitled to four weeks of family leave. The family leave shall consist of 
unpaid or paid leave or a combination of paid and unpaid ieave. If an employer provides paid 
famiiy leave for fewer than four weeks, the additional period of leave added to attain the four- 
week total may be unpaid. Further, an employee or employer may elect to substitute any of 
the employee's accrued paid leaves such as sick, vacation, persona!, or family leave for any 
part of the four-week period. 

5 -5 Notice. In any case in which the necessity for family leave is foreseeable, the 
employee shall provide the employer with prior notice of the expected birth or adoption or 
serious health condition in a manner that is reasonable and practicable. 

-6 Certification. An employer may require that a claim for family leave be 
supported by certification of the birth of the child issued by a health care provider, the family 
court, or certification of the placement of the child for adoption with the empioyee issued by a 
recognized adoption agency, the attorney handling the adoption, or by the individual officially 
designated by the birth parent to select and approve the adoptive family. 

!j -7 Employment and benefits protection. (a) Upon return from famiiy leave, the 
employee shall be entitled to be restored by the employer to the position of employment held 
by the employee when the leave commenced, or restored to an equivalent position with 
equivalent employment benefits, pay, and other terms and conditions of employment. If, 
however, during a leave, the employer experiences a layoff or workforce reduction and the 
employee would have lost a position had the employee not been on family leave, the 
employee is not entitled to reinstatement in the former or equivalent position. In such 
circumstances, the employee retains ali rights, including seniority rights, pursuant to the good 
faith operation of a bona fide layoff and recall system. 

(b) The taking of family leave shall not result in the loss of any employment benefit 
accrued before the date on which the leave commenced, except for any paid leave that may 
have been expended in conjunction with the family leave. 

(c) Nothing in this chapter shall be construed to entitle or deny any employee to the 
accrual of any seniority or employment benefits during any period of leave, or any right, 
employment benefit, or position to which the employee would have been entitled had the 
empioyee not taken the leave. 

5 -8 Prohibited acts. (a) It shall be unlawful for any employer to interfere with, 
restrain, or deny the exercise of or the attempt to exercise, any right provided under this 
chapter. 

(b) It shall be unlawful for any employer to discharge or in any other manner 
discriminate against any individual for opposing any practice made unlawfui by this chapter. 

(c) It shall be unlawful for any person to discharge or in any other manner discriminate 
against any individual because the individual has: 

(1) Filed any charge, or instituted or caused to be instituted any proceeding, under 
or related to this chapter; 

(2) Given or is about to give any information in connection with any inquiry or 
proceeding relating to any right provided under this chapter; or 

(3) Testified or is about to testify in any inquiry or proceeding relating to any right 
provided under this chapter. 

9 -9 Enforcement and administration. (a) The director shall have jurisdiction over 
those prohibited acts made uniawful by this chapter. Any individual claiming to be aggrieved 
may file with the director a verified complaint in writing that shall state the name and address 
of the employer alleged to have committed the unlawful act complained of, set forth the 
particulars thereof, and contain other information as may be required by the director. The 
attorney general, or the director upon the director's initiative, may, in like manner, make and 
file a complaint. 



(b) A complaint may be filed on behalf of a class by the attorney general or the 
director, and a complaint so filed may be investigated, conciliated, heard, and litigated on a 
class action basis. 

(c) The director shall assist employers in the training and placement of temporary help 
to perform the work of those employees on family leave. 

(d) The director may also hire, subject to chapters 76 and 77, assistants and clerical, 
stenographic, and other help as may be necessary to administer and enforce this chapter. 

- 1  Applicability. (a) Section -3 shall set a minimum standard that is not 
intended to replace family leave policies that exist as of the effective date of this Act and that 
provide for equal or greater employment benefits than those benefits afforded under this 
chapter. 

(b) Nothing in this chapter shall be construed to modify, eliminate, or otherwise 
abrogate any existing family leave policies, employment benefits, or protections that 
employees may have pursuant to any employment contracts or collective bargaining 
agreements, to the extent that the contracts and agreements provide greater protections than 
those afforded under this chapter. 

(c) To the extent the provisions of this chapter contradict or otherwise conflict with 
any contract rights or collective bargaining agreements in existence as of the date of this Act, 
the provisions that provide greater benefits to the employees shall control." 

SECTION 2. Chapter 79, Hawaii Revised Statutes, is amended by adding a new 
section to be appropriately designated and to read as follows: 

"$74 Family leave. All ofiicers and employees who have been employed for not 
fewer than six consecutive months by the State or its political subdivisions shall be entitled to 
family leave of four weeks as provided under chapter . "  

SECTION 3. Tne legislative reference bureau shall undertake a study of family leave 
and report its findings to the legislature twenty days prior to the convening of the regular 
session of 1993. The study shall include at least the following: 

(1) The fiscal impact of family leave as provided by this Act and any other 
provisions that may be proposed, and the concept of granting income tax 
credits for employers who would implement the family leave portions oi  this 
Act; 

(2) The experience of public sector employers and any other employers already 
granting family leave; 

(3) The respective responsibilities that would result from this Act for the director of 
labor and industrial relations and the director of taxation; and 

(4) Guidelines for determining when a health condition is acute, traumatic, or life- 
threatening. 

SECTION 4. New statutory material is under~cored.~ 
SECTION 5. This Act shall take effect on January 1, 1992; provided that the Act shall 

not apply to employees of private sector employers as defined in this Act until January 1, 
1994. 

(Approved July 2, 1991. f 
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SECTION 398-1 OF THE HAWAII REVISED STATUTES, WINES 'SERIOUS HEALTH 
CONDITION' AS 'AN ACUTE, TRAUMATIC, OR LIFE-THREATENING ILLNESS, 
INJURY, OR IMPAIRMENT WHICH INVOLVES TREATMENT OR SUPERVISION BY A 
HEALTH CARE PROVIDER." 

(1) Do the terms "acute, traumatic, or life-threatening illness, injury, or impairment" have 
any medically recognized meaning or significance for the health care community? 
Please explain? 

(2) From a medical point of view, what is your opinion of this language? (i.e., Is it clear or 
confusing? Is it sufficiently inclusive or does it exclude certain important heaith 
conditions?, etc.) 

(3) Do you think other language would be more appropriate? If so, what language do you 
suggest? 

(4) In your opinion, what kinds of illnesses, injuries, or impairments would fall within the 
scope of "serious health condition"? 

What types of conditions would not? 

(5) in your opinion, does the term "acute" ensure that short term illnesses (such as 
measles, chicken pox, or flu) would qualify for family leave? 



(6) How would you interpret the phrase "involves treatment or supervision by a health 
care provider"? 

(7) From a medical point of view, do you think the following definition of "serious health 
condition" is preferable to that contained in the Hawaii law? 

"An illness, injury or impairment or physical or mental condition requiring 
inpatient care in a hospital, nursing home or hospice, or outpatient care that 
requires continuing treatment or supervision by a health care provider." 

Why or why not? 

(8) if the legislature were to amend the law to require a certificate from a health care 
provider to justify family leave for purposes of a serious health condition, what 
information do you think should be included in the certificate? 

(9) Is there any information that should not be included? (For example, would the 
confidentiality that arises in a doctor-patient relationship preclude disclosure of certain 
information?) 

(10) Are there any other comments or suggestions you wish to make? 
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,EGISLATIVE REFERENCE BUREAG 
Stale of Hawai 

Sta:e Capoto' 
Hono l i '~  Hawaim 968!3 

August 14, 1992 

4634A 

Ms. Dianne Matsuura 
Personnel Officer 
Deoartment of Accountina and SimiZar Letters sent t o  a22 potential survey - 

General Services participants 
Kalan~moku Building 
1151 Punchbow: Street 
Honoluiu. Hawaii 96813 

Dear Ms. Matsuura. 

Re: Family Leave For Public Employees 

Act 328, Session Laws of Hawaii 1991, mandates family leave for all Hawaii public 
employees beginning January 1, 1992. The Act also requires the Legislative Reference Bureau to 
conduct a study on the impiementation of the family leave law. 

According to the guidelines for implementing family leave issued by the Director of 
Personnel Services dated February 19, 1992 and revised on June 18, 1992, employees requesting 
family leave are required to complete "Famiiy Leave Form 1 (1-1-92)." 

In connection with the statutorily required study, the Bureau would appreciate your sending 
the following to Mr. Peter G. Pan of the Bureau by September 4, 1992: 

( I )  Copies of a?\ "Family Leave Form 1 (1-1-92)" containing employee (i.e., employees 
of your department and a!! agencies attached to your department for administrative 
pu:poses) records of family leave for the six-month period from January 1, 1992 to 
June 30, 1992 only. Please also note whether the employee is male or female by  
indicating an "Ed" or an "F" next to "Employee Name" as shown on the attached 
sample form; and 

(2) The attached brief questionnaire 

Please be assured that these forms will be used for tabulation of data only. Employees' 
identities will be kept strictly confidertial. Data will not be used in any way that can identify any 



Ms. Dianne Matsuura -2- August 14, 1992 

particular empioyee. i f  you prefer, empioyee names and signatures can be biacked out Sefore 
forwarding the forms to us. 

If you have any questions, please contact Mr. Pan at 587-0666. 

Sincerely, 

- 
Director 

I 

SBKC:PGP:mm 
Encs. 
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LIST OF STATE AND COUNTY DEPARTMENTS 
AND AGENCIES SURVEYED 

Legislature and Legislative Service Agencies 

Hawaii State House of Representatives 
Hawaii State Senate 
Office of the Auditor 
Office of the Ombudsman 
Legislative Reference Bureau 

Judiciary 

State Departments 

Department of Accounting and General Services 
Department of Agriculture 
Department of the Attorney General 
Department of Budget and Finance 
Department of Business, Economic Development and Tourism 
Department of Commerce and Consumer Affairs 
Department of Defense 
Department of Education 
Department of Hawaiian Home Lands 
Department of Health 
Department of Human Services 
Department of Labor and Industrial Relations 
Department of Land and Natural Resources 
Department of Personnel Services 
Department of Public Safety 
Department of Taxation 
Department of Transportation 
University of Hawaii 

Office of Hawaiian Affairs 



City and County of Honolulu 

Department of Auditoriums 
Department of the Budget 
Department of Civil Service 
Department of the Corporation Counsel 
Department of Data Systems 
Department of Finance 
Department of General Planning 
Department of Health 
Department of Housing and Community Development 
Department of Human Resources 
Department of Land Utilization 
Department of the Medical Examiner 
Department of Parks and Recreation 
Department of the Prosecuting Attorney 
Department of Public Works 
Department of Transportation Services 
Board of Water Supply 
Building Department 
Fire Department 
Honolulu Public Transit Authority 
Municipal Reference & Records Center 
Oahu Civil Defense Agency 
Office of Information and Complaint 
Police Department 
Royal Hawaiian Band 

County of Hawaii 

Department of Civil Service 
Department of Finance 
Department of Liquor Control 
Department of Parks and Recreation 
Department of Public Works 
Department of Research and Development 
Department of Water Supply 
Civil Defense Agency 
County Physician 
Division of Industrial Safety 
Fire Department 
Mass Transit Agency 
Office of Aging 
Office of the Corporation Counsel 
Office of Housing and Community Development 
Planning Department 
Police Department 
Prosecuting Attorney's Office 



County of b u a i  

Department of Finance 
Department of Personnel Services 
Department of Planning 
Department of Public Works 
Department of Water 
Civil Defense Agency 
County Housing Agency 
Fire Department 
Kauai County Office of Elderly Affairs 
Kauai War Memorial Convention Hall 
Liquor Control Commission 
Office of the County Attorney 
Office of Economic Development 
Office of the Prosecuting Attorney 
Police Department 

County of Maui 

Department of the Corporation Counsel 
Director of Finance 
Department of Fire Control 
Department of Human Concerns 
Department of Liquor Control 
Department of Parks and Recreation 
Department of Personnel Services 
Department of Planning 
Department of Police 
Department of the Prosecuting Attorney 
Department of Public Works 
Department of Water Supply 
Civil Defense Agency 
Office of Economic Development 

County Council 

City Council of Honolulu 
County Council of Hawaii 
County Council of Kauai 
County Council of Maui 
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LEGISLATIVE REFERENCE BUREAU 
FAMILY LEAVE SURVEY 

The fullozcing questions pertain to  the period from January 2,1992 t o  June 30, 2992. 

1 How many applications for family leave were received? 

1.1 How many were for: Birth of child 

Adoption of child 

Care of child, spouse, or parent 

with a serious health condition 

2 How many applications for family leave were denied? 

2.1 What were the reasons for denial? 

3 What method was used to handle the work of an employee who took family leave? 

(Check any that applies) 

Freauently Sometimes Seldom 

a) Left undone 

b) Redistributed to fellow workers 

c) Sent home to leave-taker 

d) Done by a temporary hired 

for the purpose 

e) Other (explain) 



4 How has operational effectiveness of your department been affected by employees 

taking family leave? (Check one) 

a) Declined greatly 

b) Declined somewhat 

c) No effect 

d) lrnproved somewhat 

e) lmproved greatly 

5 How has employee morale been affected by the new family leave policy? (Check 

one) 

a) Declined greatly 

b) Declined somewhat 

c) No effect 

d) lrnproved somewhat 

e) lmproved greatly 

6 How difficult was it for your departrnentlagency to implement the family leave law for 

your employees? (Check one) 

a) Very difficult 

b) Somewhat difficult 

c) Neither difficult nor easy 

d) Somewhat easy 

e) Very easy 

7 Did you notify all covered employees of their right to take family leave? Yes 

No 

7.1 If yes, how did you give notice? (Check any that applies) (Attach a copu o f  an3 
written notice.) 

a) Written notices distributed lo each employee 

b) Written notices to branch/section heads only 

c) Notices posted in conspicuous locations at work 

d) Other (specify) 



7.2 How many employees in your department'agency do you estimate were aware of the 

family leave law and their right to take family leave? (Check one for each date) 

As of l;li92 As of 6/30!92 

a) 76% to 100% - 

b) 51% to 750h - 

c) 26% to 50% - -- 

d) 0% to 25% - 

8 How many employee complaints or appeals were received regarding the granting of 

family leave? 

8.1 How many have been resolved as of June 30, 1992? 

8.2 How would you characterize the nature of these complaints or other employer- 

employee controversies? (Check any that applies) 

a) Interpretation of "serious health condition" 

b) Using paid sick leave for family leave purposes 

after taking four weeks of unpaid family leave 

c) Using paid vacation leave for family leave purposes 

after taking four weeks of unpaid family leave 

d) Other (please explain)- -- 

9 Additional observations or comments:_ 
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- -LEAVE FCRM 1 
(TO be attached to Form G-1)  

Employee Name: 
Job Title: 
Bargaining Unit: 
Division/Branch/Unit: 

I .  Specify the reason for the family leave: 

- Birth of an employee's child - Adoption of a child by an employee - Care of an employee's child, spouse, or parent with 
a serious health condition 

2. I£ family leave is being taken to care for your child, 
spouse or parent with a serious health condition, please 
provide the following information: 

A. Family relationship to the person being cared for: 

B. The serious health condition must be an acute, 
traumatic, or life-threatening illness, injury, or 
impairment and which involves treatment or 
supervision by a health care provider. 
If so, list name of health care provider. (If not 
known at this time, indicate 'not known' and name of 
health care provider may be submitted at a later 
date.). 

C. Probable duration of the serious health condition if 
known: 

3. Period of leave (dates) and total number of working hours 
being utilized for family leave by categories listed: 

Leave Date(s) No. of Working Hours 
n - LWOP 
n - sick 
FL - Vacation 

Total X Working Hours 

The information contained in this form may be subject to 
verification by the employer. 

I certify that the above information is true and accurate: 

Employee Signature 
Date 
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TO: 

FROM : 

S T A T E  OF H A W A I I  
DEPARTMENT OF PERSONNEL SERVICES 

830 PUhCMBOWL S T R E E T  

MONDLillU *41411# 96813 
LR:534 

February 18, 1992 

All Departmental Personnel Officers . 
1 

Sharon Y. Miyashiro r n  w 
Director of Personnel! 

V 
- T L .,:... 
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SUBJECT : FAMILY LEAVE INTERIM GUIDELINES - 
N 

,, . - d 

V1 '-.Z 

As a result of Act 328, SLH 1991, relating to family leave, ti%+ x$ 
a attached Family Leave Guidelines have been established as a ic 

- 
guide for the departments to use in administering the family & 
leave law. These are interim guidelines until either pz) 

administrative rules are promulgated by the Department of Labor 
and Industrial Relations or memoranda of agreements are 
negotiated. 

The guidelines specify who is entitled to family leave and the 
basic provisions as contained in Act 328, SLH 1991. Please 
note that for any eligible employee taking family leave, a new 
form (Family Leave Form 1) must be completed by the employee 
and attached to the Form G-1 (Application for Leave). 

The law provides that the Legislative Reference Bureau (LRB) 
will be conducting a study on the implementation and impact of 
the family leave law. In anticipation of the LRB's study, we 
recommend that data regarding family leave be kept in a manner 
that is readily retrievable, e.g., xeroxing a copy of the 
Family Leave Form 1 and maintaining a separate file. 

An orientation session for the departmental personnel officers 
on the guidelines will be scheduled in the near future by our 
Labor Relations Division. 

Questions involving the guidelines are to be directed to the 
Labor Relations Division at 587-0911. 

Attachments 

cc: Division Chiefs, DPS 



STATE OF KAWAII 
FAMILY LEAVE GUIDELINES 

FOR EMPLOYEES OF THE EXECUTIVE BRANCE 

I. PURPOSE 

The purpose of these guidelines is to provide advice on 
the application of Act 3 2 8 ,  SLH 1991, Family Leave which 
took effect on January 1, 1992. These are interim 
guidelines until either administrative rules and/or 
memoranda of agreements are executed. 

11. DEFINITION OF TERMS 

A. Act: Act 3 2 8 ,  SLH 1991, Family Leave. 

B. Child: An individual who is a biological, step, 
adopted, or foster son or daughter of an employee. 

C. Employee: A person who has worked at least six (6) 
consecutive months with at least 50% full-time 
equivalency (FTE) for the employer from whom benefits 
are sought. 

D. Employer: State of Hawaii, Executive Branch. 

E. Health Care Provider: A physician as defined under 
section 386-1, HRS. 

F. Parent: A biological, foster, or adoptive parent, a 
parent-in-law, a stepparent, a legal guardian, a 
grandparent, or a grandparent-in-law. 

G. Serious Health Condition: An acute, traumatic, or 
life-threatening illness, injury, or impairment, 
which involves treatment or supervision by a health 
care provider. 

111. ADMINISTRATION OF FAMILY LEAVE 

A. The Family Leave Act provides that all employees are 
entitled to a total of four weeks of family leave 
during any calendar year for the following reasons: 

1. The birth of an employee's child, 

2 .  The adoption of a child by an employee, 

3 .  The care of an employee's child, spouse, or 
parent with a serious health condition. 



5 .  Employee eligibility and entitlement: 

1. Any employee who has worked at least six (6) 
consecutive months for the employer and has at 
least 50% full-time equivalency (FTE). 

Emergency hires whose appointments are 
terminated every 30 days or less are not 
eligible. Temporary employees are eligible as 
long  as their appointments are for at least six 
(6) consecutive months without a break in 
service during the six-month period. 

2. Full-time employees shall be entitled to 160 
hours of Family L~ave. Eligible part-time 
employees shall be allowed up to four weeks of 
family leave. The four weeks allowable for 
part-time employees shall be based on an amount 
equivalent to their FTE per week. 

3. The family leave period for non-regular 
employees shall not extend beyond the employee's 
temporary appointment expiration date. 

C. Family leave shall consist of unpaid or paid leave or 
a combination of both. An employee may elect to 
substitute any of the employee's accumulated paid 
leaves (vacation or sick) for any part of the 
four-week family leave period. The minimum amount of 
paid leave that an employee may elect to substitute 
shall be no less than one (1) hour. 

D. Procedural requirements for the application, 
documentation, and reporting of family leave: 

1. Departments shall be responsible for the 
documentation and recordkeeping of family leave 
taken by their employees to assure provisions of 
the Act are appropriately administered. 

2. Employees shall complete a Form G-1 (Application 
for Leave of Absence) and submit it to their 
immediate supervisor. "Family Leave" is to be 
entered in the space provided for "Type of 
Leave". 



3 .  The ercpioyee shall indicate whether the period 
of family leave is for leave of absence without 
pay and whether all or any part of the four-week 
period is to be charged to vacation or sick 
leave. 

If the family leave period is to be charged to 
vacation, indicate "Family Leave - Vacation". 
If the family leave period is to be charged to 
sick leave, indicate "Family Leave - Sick". 

4. Fanily Leave Form 1 (1-1-92) (Attachment A) 
shall be completed by the employee and attached 
to Form G-1. 

5. Family leave shall be monitored and administered 
on a calendar year (January - December) basis. 
State DPS Form 7 (Revised 6-1-86) should 
indicate "FL - LWOP" for leave without pay taken 
for family leave; "FL - V" for vacation leave 
taken for family leave; and/or "FL - S" for sick 
leave taken for family leave. 

6. An employee shall provide the employer with 
prior notice of the expected birth or adoption 
or serious health condition in the manner 
determined by the department that is reasonable 
and practicable. 

7. Instructions for the preparation and processing 
of SF-5 for family leave has been developed by 
the Administrative and Audit Division, 
Department of Personnel Services, and will be 
transmitted to the departments in a separate 
memorandum. 

E. Under the Act, family leave may be taken 
intermittently for a total of four weeks during any 
calendar year. An employee's request for additional 
leave in excess of the four weeks required under the 
family leave law, shall be administered in accordance 
with applicable leave provisions contained in the 
collective bargaining agreements, administrative 
rules, or executive orders. 

F. Under the Act, unused family leave shall not be 
cumulative from year to year. 

G. To ensure compliance with the Act, each department 
may require that an application and/or claim for 
family leave be supported by certification of the 
birth of the child or expected date of birth issued 
by a health care provider, the family court, or 
certification of the placement of the child for 
adoption with the employee, issued by a recognized 
adoption agency, the attorney handling the adoption, 
or Che individual officially designated by the birth 
arent to select and approve the adoptive family. 



H. Employees shall be covered by the following 
employment and benefits protection: 

I. An employee returning to work after family leave 
shall be restored to the position of employment 
last held by the employee when the leave 
commenced, or restored to an equivalent position 
with equivalent employment benefits, pay, and 
other terms and conditions of employment. 

2. An employee is not entitled to reinstatement in 
the former or equivalent position if during the 
leave period, the employer experienced a layoff 
or workforce reduction and the employee would 
have lost a position had the employee not been 
on family leave. The employee retains all 
rights, including seniority rights pursuant to 
layoff procedures, if layoff procedures are 
applicable to such employee. 

3. An employee shall not lose any employment 
benefit accrued before the date of leave 
commencement, except for any paid leave that may 
have been used for family leave. 

4. The accrual of any seniority or employment 
benefits while on family leave would be 
administered in the same manner as any other 
leave without pay (LWOP) and/or paid leave 
situation. 

IV. PROHIBITED ACTS 

A. It shall be unlawful for any employer to interfere 
with, restrain, or deny the exercise or the attempt 
to exercise any right provided for under the Act. 

B. It shall be unlawful for any employer to discharge or 
discriminate against any individual for opposing any 
practice made unlawful by the Act. 

C. It shall be unlawful for any person to discharge or 
discriminate against any individual because the 
individual has: 

1. Filed any charge, or instituted or caused to be 
instituted any proceeding, under or related to 
the Act; 

2. Given or is about to give any information in 
connection with any inquiry or proceeding 
relating to any right as provided in the Act; or 



3. Testified or is about to testify in any inquiry 
or proceeding relating to any right as provided 
in the Act. 

V. Any question or conflict concerning the interpretation and 
application of these guidelines shall be resolved by the 
Director of Personnel Services. 



SUPPLEMENTAL ADVISORY ON THE APPLICATION OF FAMILY LEAVE 

This advisory addresses the leave provisions under the 
collective bargaining agreements, administrative rules, and 
executive orders, and their relationship to the Family Leave 
Act. 

Collective Barqaining Agreements, Administrative Rules, 
Executive Orders 

Under the various agreements, administrative rules, and 
executive orders, various types of leaves are provided to 
employees. These include vacation and sick leave, leave 
without pay for purposes of child care, child adoption, 
personal business of an emergency nature. In addition, BU 13 
agreement provides for leave without pay for the purpose of 
caring for an immediate family member (as defined under funeral 
leave) who is ill or injured, and caring for parents, spouse, 
children and/or grandparents who are unable to perform one or 
more Activities of Daily Living (ADL). 

For the majority of these leaves, an employee would apply 
for and seek approval from the supervisor on the granting of 
these leaves (with the exception of BU 09 adoptive leave 
whereby a regular employee who has completed at least one year 
of continuous service prior to the adoptive leave, shall be 
entitled to leave without pay). However, under the Family 
Leave law, an employee is automatically entitled to a total of 
four weeks of family leave (provided the employee has at least 
six (6) consecutive months of service and has at least a 50% 
full-time equivalency (FTE)). 

Application of Leaves in Conjunction with Family Leave 

1. Erployee who utilizes the four weeks of facily leave and 
wisnes to concinue leave. 

If an employee requests leave in excess of the four weeks 
of family leave, the department should administer the 
request for additional leave in accordance with the 
applicable collective bargaining agreements, 
administrative rules or executive orders. For example, a 
BU 03 employee takes four weeks of family leave for child 
adoption and requests an additional six months of leave 
without pay. The BU 03 agreement allows the department to 
grant leave without pay for purposes of child adoption. 

2. Substitution of paid sick leave for any part of the 
four-week family leave period. 

Under the Act, an employee may substitute sick leave for 
any part of the four-week family leave period. Thus, an 
employee may utilize sick leave to care for his/her child, 
spouse or parent with a serious health condition only 
during the first four weeks of family leave. 



3. Differences between family leave law and BU 13 provisions 
on leave without pay. 

As a result of the 1991 re-opener negotiations for BU 13, 
two new provisions were added to Article 41 - Other Leaves 
of Absence. Under subparagraph H. Other Leaves Without 
Pay, any employee may be granted leaves without pay to: 

a. Care for an immediate family member (as defined in 
Article 38 - Funeral Leave) who is ill or injured. 

b. Care for parents, spouse, children and/or 
grandparents who are unable to perform one or more 
Activities of Daily Living (ADL). 

The definitions under the BU 13 provision and the Family 
Leave law are not the same and should not be used 
interchangeably. 

For example, the BU 13 provision defines immediate family 
member as contained in Article 38 - Funeral Leave: 
parents, brothers, sisters, spouses, children, 
parents-in-law, grandparents, grandchildren, or an 
individual who has become a member of an immediate family 
through the Hawaiian "Hanail' custom. Whereas, the family 
leave law defines parent as a biological, foster, or 
adoptive parent, a parent-in-law, a stepparent, a legal 
guardian, a grandparent, or a grandparent-in-law and 
defines child as a biological, step, adopted, or foster 
son or daughter. 

Another major difference between the BU 13 provision and 
the family leave law involves the degree of illness or 
disability. The BU 13 provision does not specifically 
define illness or injury and allows leave to care for a 
family member who is unable to perform one or more 
Activities of Daily Living (ADL) which may not involve 
acute, traumatic or life-threatening conditions. Whereas, 
the family leave law allows leave to care for a child, 
spouse or parent with a serious health condition defined 
as acute, traumatic, or life-threatening illness, injury, 
or impairment, which involves treatment or supervision by 
a health care provider. 



STATE OF HAWAII 
DEPARTMENT OF PERSONNEL SERVICES 

830 PVNCMBOWI S T R E E T  

HONOIULO *AWA#I  W S ~ ,  
LR. 146 

June 18, 1992 

TO : All Departmental Personnel Officers 

FROM : Sharon Y. Miyashiro, Director 
Department of Personnel Service7 

SUBJECT: FAMILY LEAVE UNDER ACT 328, SLH 1991 I V 

In conjunction with the State of Hawaii "Family Leave 
Guidelines For Employees Of The Executive Branch" dated 
2-19-92, we are amending Part 111, ADMINISTRATION OF FAMILY 
LEAVE, paragraph "E", by specifically stating that family leave 
for any of the three reasons (childbirth, adoption, and serious 
health condition) may be taken on an intermittent basis. 

Based on this amendment, please disregard any previous guidance 
relative to the ineligibility of using family leave on an 
intermittent basis for childbirth. 

To assist you in maintaining a current copy of the guidelines, 
we are issuing replacement pages for pages 2 and 3 of our 
2-19-92 Guidance. (See attached.) The specific amendment is 
underscored for ease of identifying the change, and it is on 
replacement page 3. While replacement page 2 has no 
substantive changes, it is being amended due to the need for 
space on page 3 for the new language under paragraph "EW. 

Should you have any questions regarding this matter, please 
call our Labor Relations Division at 587-0911. 

Thank you for your attention. 

cc: Alan Asao, DLIR 
Personnel Directors 



Revised 6-18-92 

B. Employee eligibility and entitlement: 

1. Any employee who has worked at least six (6) 
consecutive months for the employer and has at 
least 509 full-time equivalency (FTE). 

Emergency hires whose appointments are 
terminated every 30 days or less are not 
eligible. Temporary employees are eligible as 
long as their appointments are for at least six 
(6) consecutive months without a break in 
service during the six-month period. 

2. Full-time employees shall be entitled to 160 
hours of Family Leave. Eligible part-time 
employees shall be allowed up to four weeks of 
family leave. The four weeks allowable for 
part-time employees shall be based on an amount 
equivalent to their FTE per week. 

3. The family leave period for non-regular 
employees shall not extend beyond the employee's 
temporary appointment expiration date. 

C .  Family leave shall consist of unpaid or paid leave or 
a combination of both. An employee may elect to 
substitute any of the employee's accumulated paid 
leaves (vacation or sick) for any part of the 
four-week family leave period. The minimum amount of 
paid leave that an employee may elect to substitute 
shall be no less than one (1) hour. 

D. Procedural requirements for the application, 
documentation, and reporting of family leave: 

1. Departments shall be responsible for the 
documentation and recordkeeping of family leave 
taken by their employees to assure provisions of 
the Act are appropriately administered. 

2. Employees shall complete a Form G-1 (Application 
for Leave of Absence) and submit it to their 
immediate supervisor. "Family Leave" is to be 
entered in the space provided for "Type of 
Leavew. 

3. The employee shall indicate whether the period 
of family leave is for leave of absence without 
pay and whether all or any part of the four-week 
period is to be charged to vacation or sick 
leave. 



Revised 6-18-92 

If the family leave period is to be charged to 
vacation, indicate "Family Leave - Vacation". 
If the family leave period is to be charged to 
sick leave, indicate "Family Leave - Sickn. 
Family Leave Form 1 (1-1-92) (Attachment A) 
shall be completed by the employee and attached 
to F o w  G-1. 

Family leave shall be monitored and administered 
on a calendar year (January - December) basis. 
State DPS Form 7 (Revised 6-1-86) should 
indicate "FL - LWOPm for leave without pay taken 
for family leave; "FL - V" for vacation leave 
taken for family leave; and/or "FL - S" for sick 
leave taken for family leave. 

An employee shall provide the employer with 
prior notice of the expected birth or adoption 
or serious health condition in the manner 
determined by the department that is reasonable 
and practicable. 

Instructions for the preparation and processing 
of SF-5 for family leave has been developed by 
the Administrative and Audit Division, 
Department of Personnel Services, and will be 
transmitted to the departments in a separate 
memorandum. 

Under the Act, family leave for any of the three 
reasons (childbirth, adoption, and serious health 
condition), may be taken intermittently for a total 
of four weeks durinq any calendar year; An 
employeels request Por additional ieave in excess of 
the four weeks required under the family leave law, 
shall be administered in accordance with applicable 
leave provisions contained in the collective 
bargaining agreements, administrative rules, or 
executive orders. 

Under the Act, unused family leave shall not be 
cumulative from year to year. 

To ensure compliance with the Act, each department 
may require that an application and/or claim for 
family leave be supported by certification of the 
birth of the child or expected date of birth issued 
by a health care provider, the family court, or 
certification of the placement of the child for 
adoption with the employee, issued by a recognized 
adoption agency, the attorney handling the adoption, 
or the individual officially designated by the birth 
parent to select and approve the adoptive family. 
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Appendix I 

SUPPLEMENTAL AGREEMENT NO. 5 
TO MEMORANDUM OF AGREEMENT' 

DATED AUGUST 7,1987 

This SUPPLEMENTAL AGREEMENT NO. 5 is entered into as of the 2nd day of January, 
1992, by and between the undersigned. 

W I T N E S S E T H  T H A T :  

WHEREAS, by MEMORANDUM OF AGREEMENT dated August 7, 1987, as amended by 
Supplemental Agreements Nos. 1,2,3,  and 4, dated September 28,1988; July 1, 1989; March 1, 
1990, and July 1, 1991, respectively (hereinafter referred to as "MOA"), the Legislative Auditor, 
Director of the Legislative Reference Bureau, and Acting Ombudsman a p e d  to certain adjustments 
in their employeees' compensation, benefits, and terms and conditions of employment; and 

WHEREAS, the undersigned mutually desire to further adjust their employees' compensation, 
benefits, and terms and conditions of employment. 

NOW, THEREFORE, the undersigned mutually agree as follows: 

I. Part I of the MOA, relating to Clerical Personnel, is amended by the addition of a new 
Section N to read as follows: 

N. Familv a - An employee shall be entitled to family leave of four weeks 
during any calendar year as provided under HRS Chapter 398, HRS Section 
79-32, and DPS guidelines. 

2. Part I1 of the MOA, relating to Professional Personnel, is amended by the addition of 
a new Section N to read as follows: 

N. Familv - An employee shall be entitled to family leave of four weeks 
during any calendar year as provided under HRS Chapter 398, HRS Section 
79-32, and DPS guidelines. 

3. This Supplemental Agreement No. 5 is effective as of the date fmt above written and 
shall remain in full force and effect until modified by written agreement. 

IN WITNJ3S WHEREOF, the parties hereto have executed this Supplemental Agreement 
No. 5 effective as of the date first above written. 

MARION M. HIGA u 
Legislative Auditor 

Director of the Legislative 

Ombudsman 

181 



Appendix J 

Below is a list of voluntarily claimed serious health conditions written on leave 
applications that were sufficiently decipherable. 

Accident; collapsed lung, broken ribs, broken shoulder 
Acute health condition 
Alzheimer's 
Angiocardiography and angioplasty 
Ankle, broken; complicated by history of polio 
Arthritis, degenerative (knees); fell; home supervision would be ideal 
Arthritis, juvenile rheumatoid 
Appendix, ruptured 
Asthma 
Asthma, dehydration from 
Back injury 
Broken knee 
Bronchitis, possible 
Cancer 
Cancer biopsies 
Cancer, colon 
Chicken pox 
Child care provided for daughter 
Cold-flu, severe 
Colonoscopy 
Coma 
Craniopharyngioma, recurrent: surgical removal of 
Death of father 
Driving of automobile, care until doctor approves 
Ear infection 
Emphysema, acute 
Fever, high 
Fractures, multiple left leg 
Fracture: hips; & pneumonia & cardiac problems 
Fractures: compound, spinal 
Fractures: compound, vertebrae 
Gout 
Heart attack 
Heart; Alzheimer's; bedridden 
Heart attack; lack of oxygen in blood system; pneumonia 
Heart and liver tests 
Heart problem 
High blood pressure & heart condition 
Hospital discharge: care 
Hospitalization and supervision at home 
Hospice 
Leukemia: acute lymphobastic 
Leukemia: blood disorder that can lead to; oncologist ordered admission on 
outpatient basis for blood transfusions 
Life-threatening illness 



Lifetime 
Liver disease 
Medical checkup: one-day 
Medical checkup: post-operative 
Medical checkup: yearly foliow-up; exploratory surgery 
Oncoiogy, treatment by 
Oxygen at all times 
Otitis media (bilateral), acute 
Pneumonia 
Poison ulcers -- opened inside; died in hospital 
Respiratory distress: chronic with acute periods 
Retino blastoma; annual CAT scan for cancer 
Retina specialist 
Skull fracture and back abrasions due to accident 
Stomach flu 
Surgery 
Surgery, aftercare 
Surgery, amputation 
Surgery, foot; difficult time ambulating; need to drive spouse to doctor for 
checkup 
Surgery, internal infection 
Surgery, major 
Surgery, open heart 
Surgery, outpatient 
Surgery, radical 
Terminal illness 
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I1 7740 CONGRESSIONAL RECORD-HOUSE August 10, 2992 

WELCOME OF BISHOP GILBERT E. 
PATTERSON 

(ML STOKES asked and was glvel: 
~ " m l s s i o n  to  address the House for I 
r h u t e  and to  revise and extend hie re. 
marks . )  

Mr. STOKES. Mr. Speaker. on behall 
Of c O W I e 8 6 ~ 8 ~  HAXOLD FORD, who W a s  
unavoidably delayed, I a m  pleaaed t o  
u r l c o n e  B!sbop Gllbert E .  Patterson.  
Bishop Patterson i s  a s~ ! r f t ua l  @an t  in 
the hlenphis.  Tpj, cornmunlty. He i s  
the  foulder and pastor of the Temple of 
Deliverance Church of God in Chns t  In 
hiernphis with an  active memberrihlp of 
more than  3.W members. 

B!shcp Patrerson i s  the  founder and 
Liesldect of Bnnnt:I;l Biesringa M:n- 
lstriee. HJs i l i a s t r l o u  messages a r e  
heard natio=wlde on numeram teie- 
r!E;on stations. i x l i l d ing  B h c k  Enter- 
t a l x n e u t  Telev!8ion Cshie iietwork. He 

WS, and Mr. HAWELD, t o  be tlie con- Tenneesee Four th  Ecc1esiaatlcal 3urie- m s e  M tbs linms with m amendmaor M 101- 
fereee on the  p&-t of the Senate. dlction ln 1988. lows: 

The message also kloounced t h a t  the  Ae brings hie meaeags of hope t o  lfeu of DrorQssd bs b- 
Senate  fndsts upon l t s  amendments t o  tho;isanda of  p e z o m .  During his m:n- : ~ ~ ~ ~ ~ : t h a  lnasrt 

the  bill @.R. 6Xni "Am act maklng ap b te r i a l  career, b e  bas onzanized seven ,, rmd. rw COmm 
proprlat lom for the  D e w t m e n t  of the  churches Ln MempU8, ??i; Detroit, Ml: SHonr Th(r Act De nM 
Interlor a d  related agencles far t h e  Tokdo.  OH; and Forrest  City, AR. the "fomily and M & d  Leaw A n  oIlOP2" 
fiscal year ending September 30, 1993. On behalf of C o w e e s m p n  HAR3LD (0 )  ~ a u o p c 0 h 7 ~ h . r ~ -  
a n d  for Other purposes, requests a FORD, I an pleesed t o  introduce a splr- sec. I .  s h o n  flue. t a b l e o f c a t m u .  
conference srfth the  Rouse on the a s -  i t ua i  leader of Biehop Patterson's d e a -  Se. 2.  nRil!n@ and puiporq. 
w e a i n g  votes o f t h e  two Houees there- ca t lon  a d  atandlng. We have al l  been TITLE I - G E K E R A L  REQUIREMENTS FOR 
on, and appointa hi. BYRD, Mr. J o m -  1nep:red by  his words today and I want LEAVE 
S ~ N .  Mr. LWIIP. Mr. DECONcm7, hL-. to thank  him for comlng t o  WmNng- See. 101. De?nlfiont. 
BLZ~DICX. Kt. B~WERS. Mr. H o ~ a S ,  t o n  t o  spread his m e w e  of hope. F e .  I62  Lmvc r c a u t r m t .  
Mr. REID. Mr. NifKLES, h k .  STEYWS. see. 103 c m n m n o n .  
Mr. GAX% Mr. CQCIIMN, Mr. R u ~ ~ M N .  See, l M .  fhnloymm! and bmefi tr  y i o W o n .  

m. WMEIC:CT, MI. GORTON. and MI. EASTERN  SIC AXD Sec. I05  Aohtblted ace. 
APPALACKUN FESTIVALS Se. IM. h w s t l o o f l u r  nu:horitv. 

HATFIELD. to be the  conferees on the  see, 107. ~ n l o i c m t .  
par: 0: the S e m t e .  (Mr. COBLE asked and wae e v e n  per- See. lC-3 S W l  i v ler  ~ d ~ c n i i n 9  m p 1 0 y m  o l  

' m e  message also amounced t h a t  the  mfsslon t o  addre88 t h e  House for 1 lmd C ~ U C O N O M I  ag&u. 
Senate  inslets upan l i e  amendments t o  minute  and t o  revise and extend his re- " I". M"e~ 
the  bill (X.R. 5518) "An a c t  maklng a p  marks . )  see. 110. Renuianow. 
proprlstioirs for the  D e w t n e n t  of W. COBLE. Mr. Speaker, August 1 "TLErl-LEAVE C1V2L 
T r a n ~ p ~ r t a t l o n  and related sgenclea pas t  wae a slglilficant day for the s r ta  EMPLOYEES 
for t h e  fiscal year ending September 30, i n  North Ca-oiina. It marked the  eea- See. r*'rPmenL. 
1993. a n d  for other purpases," requests s ans s  conclueion of two important  cui- TITLEIN--COMMISSIONOh'LEAVE 
a conference a:th t h e  House on the die- t-! events. See. 301. ErtnC!i.hment. 
agreeing voter of the  two Houses there- At  the  crown of the  Blue R:dge SeC X 2 .  Dunes. 
on, and appoints M r .  LAVTE~~ERO,  Mr. Mountsine the  fnlmitzble Chet Atklirs :$: $:: ~ o ~ ~ ~ ~ ~ ; n ,  
BIRD. Mr. K h m ,  hk.  SASSER, MS. MI- end Doc Watson concluded the ninth S,, 3c5 Pouws. 
XCLSKI, Mr. D ' A ~ T o ,  WJ. USTEN, Mr. season of a n  A p ~ a a c h l a n  Summer,  a s,;, w. ~ ~ ~ ~ ~ t , ~ ~ .  
Dc~!E~?cI, and Mr. HATFIELD. t o  be the  feetira: of music, a r t s .  theater,  and T~~LEIV-M,~CELLA,VEO~SPROVISIOA~S 
conferees on the par t  of the Senate. dance for the  Appaiachlan S w t e  Uni- See, im ofhr  

The message sleo arrnounced t h a t  the  vemity'etndente. t o ~ r i S ~ .  and summer s,. 462. E , ~ c !  on enrnnp  m p l c v ~ t  b m p .  
Senate had padsed biiis of the foliowlng res idenu of the  hlsh country. G!1 lrrr. 
t:lles, i n  whlch the  concurrence of the  Morgenstern served as L-tlstlc direc- See. M3. E n e o v r o p m m i  o l m i e g e l w o l u  i a r e  
Howe 15 requested: tor. policies. 

s. 15;d AD act to reeopnite m d  graot L One hundred nve  miles t o  the eest on See 4 W  W d n E o m .  
Federal C h a s e r  M the Mii:(nry Order of t h e  campua of the  University of North " ' 0 5  EJ1anue dntpr. 
World Wars: caro1jna at ~~~~~~b~~~ under the a. TITLE V-4OVERACEOFCO.VCRESSlONAL 

S. Im. AD act tc. proi-ide for the settle- rectomkip of music director Sheldon EMPLOSEES 
m e l t  a: the water n g h x  clalrns of tho M~~~~~~~~~~ and waiter & C  M i .  Leame Jot eertnm S m r e  e r p l w e e r .  
h 'o i t t~m Cheyenne Rlba,  and for other pup- tlve director, the Fes- Sec. 562. L a v e  for eertntn conoresnond em. 
poses; piovees. 

S. %. M act tc. hhsist W G : V ~  AmellcaDS tlvai concluded Its Founded 31 SC,. P m w c s ~ n ~ ~ w S  
in aasvrina tbc sur;!val md Mintinulng ri- Years %go O n  the Of Guilford (oi  ~~~.~,~~oi.--consresrfinds tpdt- 
tail:>- or thew iarpuages: and College. Eastern Mualc Festival is a (11 !he nnple-plrmt hatiieholdr 

s w.. AD act relatlrg ie Hatlve Hnaallan Program comblnlng a 6-week world and two-paren! hovreholdi in =h(ch the nngie 
Heb::h Care, an6 for ocher purposes. claaB concert series with a t r a i rmg  p r m !  o i  bozh parents work u !nn&np W. 

program for exceptionally g iced  young niitcna!iv: 
musicians from the  United Sra tes  and (2)  I! u importnnr lo? the d&elopmn.! oJchi1- 
beyond. d m  ond :hrJnrn:iy un!t  thal1o:hpri and moth- 

~ ~ t h ~ ~ i ~ t f ~ ,  appref ja t ive "5  be able fa p o r M P a i e  in eorly c h i d f e a n w  

1 en!oyed these flnai 1992 performances. ~ * $ ! ~ ~ ~ ~ , ~ " , ~  ad- 

and we extend best wlahefi t o  an  Apw- (3, the o, mp21ymPnl 
lachian Summer  and the  Eastern h:a6lc Mdote ~ o ~ r h ~ p  p o r m o  a n  force <i.bilid&ii w 
Festival choose b e t w ~ e n  job s e ~ ~ i n t w  ond pirenimo: 

(0 i h r e  u fnndenrnleiob recvnh for employ- 
re3 u h o  Mie fmow h a i h  eond:nani !hat y i r -  

CONFERENCE REPORT ON S. 5, vmf then; horn worinrg 107 mnnornri  penodr: 
FAhILY LVD MEDICAL LEAVE (5) due to the n o t w e  0: !he ioies o J m m  ond 
ACT OF 1992 t a m m  !n our sonel?, the mmnw i e ~ p o ~ i b i i l r ~  

lor  / ~ m : l y  mreminnp ailen fails on w o r n . .  and 
%La. SCHROEDER subm:tted the fol- m c h  rerponnbtlx!~ ojlecrr the u c r i ; ; ~  iiw o f  

l o r l n g  conference rer;ort and atate- v a e n  m i c  t h m  it oriecfi the working i w s  or 
men? on the  S e n a z  bill (S. 5 )  t c  grant  m.. and  
employee8 family and temporary me&. (6 mplovmen!  nci.&rdr !ha: o w l y  to ow 
cal leave under certain circumstances, ~ " d "  only lmou* P o m M l  for m m w o -  
and for other purposes: tng m p i ~ y m i  w a i ~ - r . m i ~ x  Wa:iJ1 e m ~ l o y e u  

cotimeh.ce REWET IX, REPT, 1036:o m&wyImznrr for C I Z F ~ C ~ I  u h n  ore a? t M :  

Th4 commltm of confmnca on the 51% (b, PZRPSSES-If  (r the purpose or  ( h i .  AC!- 
LgiCLing Of the two Houses on the 11) to Dolnnce LAID m n d r  gi !he rcorkplwe 
amenmaot of thc House tc. the b!li IS. 5i ta -7th the nredi o f l o m r i ~ u .  tr p c m o t e  the r m ~ i -  
g ~ t  ~rnplomes fa mi^ and icrnporaiy mat:- :ry or& c a n m u  survnty of lon;;iter, ond to 
=I leave under Cerain clrcurrsmcaa, aod yiomoie m t m !  Irmesrr !n pesmvtng lom!iy 
tor other purposes. h8v:ng met. altar lull nnd tn tpp i t y ;  
ires oonferanea, have w e e d  ie rscomend (21 t o  mnue n n p i o y e u  to toke rearaisb:e 
r o d  63 rscommrod M thew mrwctlvc Houcs &ow lor  me0icn: rearom,  fa; the b m h  or ndap- 
ss follows eon oJ n c h i d ,  ond Jar the cnrr oJ n child. 

That the semis  rse& from Its disagree. mouse, or parent who har o s e n a m  heni:h con- 
ment ta thc arnsrment of ch* Houa i c b  amon; 

i s  also the  prealdent and general man- 
aeer  of a goepe! m i l o  s a t f a n  
H16 untlr lng dedication t o  h!e min- 

istries has led to  manv honors B s h o ~  
Patterson was ap?clnied fur1sdict:anai 
Fre:ate ol the  Church of God in C ~ ~ s t .  
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Wiy. p o u p  life fnrur~ncr, h s l i t h  tnnrr- 
o m .  d&-%;y I m r n - ,  W law aarunl 
w, e d i ; m w  benenu .  Fedmu. re 
~ r d l e n  Of lohrthR NCh h A u  -4 ptd(ded 
byc .pm~~rorwr f~~w!L^Yo:nxmplwnor  
U-h M "m*e bewi l t  P h n " ,  OI & A N d  
tn rsPni UJ) Of Uu m z o y r o  R a i r m m i  1"- 
mrnc Sa-1.2. M of 1974 @ CSC. I W i 3 j J .  

m i i U M  cam P n 0 Y : D m - m  Urn 
-hsl iu.  a r c  proddn" mne- 

( ~ ~ o d o M r o : m & c t r u : o r o r t m p o L h v m h o I t  
~ l o r i i a 3 i a p r n M M r u : o r n v g R y ~ =  

,.,- 
( 6 )  rhnll mot*dr thc m p i w n  trl th M t  I n 3  

(2) Z E X P I R A ~ I O I  or~"i:ru~i*'r.-?k w o e -  thnn 30 kfora the do* we imve (r 
- 1  lo k a l e  vndn ru-mmmrh (AJ nnd ( B i  ia begin. of the miijwe'$ iniention w taka 
afpar4~0ph ( i j  fm D birth or plocerreni of n lenw ~ n d n  r v c h  + r w n p h .  -1 Uinf If 
tan or dnuohm r k i i  & v i e  nl thr mO of Ihr ihe dnie of thn n e o t w n t  r e r i m *  h v e  ia k p i n  
1 2 - w n f h  m c d  Lwtnnira on we dnlP o/ N-Ch ~ n  ieu than 30 day,, thr w l w a  ~ h a n  paVY 
birih or pincea~mt. w h  NNLU ~fmtca0k. 

(I) lA7iM*JThEW LEAVE.- (fl SPOCSrr LYPLOYED BY THK SAXB EX- 
f ~ j  I N  t ~ t i i ~ * i - L e C I r +  u* m i w r w a p h  PLC.Y~. - I *  any m e  in a hvl~ond and 

CAI m i5l olparwaph ili * h i :  not iw Men b% vnir mniial ia his vnder Nbggtion (D) w e  
on c m p i O Y ~  i n m l m t ' v  vnietl thr p n p i o y e  m p i s y . 4  by Lk nun. m p h n ,  thc wtem* 
and Ua r n ~ i c y ~ r  01 the ~ n p i w a  w e d  o l h -  OJ r w r w  of henor ia ra*(ch bofh 
m e .  Sldlmf so iiNDpcrwop(. ( 6 ) .  ~ S C L - ~ O ~  noy k e n d m  m y  k itntia? so I2 -- 
(el, and recbon IGXbiti;, h % e  urrdn aubwrn- d u n ~  any i2-month m o d ,  f/ w h  h e r  U 
m o p h  (CJ m ( D j  of pirnmaph (IJ mnv & tn*Pn inken- 
InVnrri tIm.2~ w h m  &&v ~ t e ~ c w .  11) vndn ~ m a v h  ( 4  or ( B j  of tub 

( B J  ALTSLIATPE PG~I!Ot i . - I f  an C m p I W e  8etzon ( o ) ( l j :  or 
r-u i n m n i u m ~  tecw vrrdn w m p h  (2)  ia mrr J n  a rtck wren1 v* +m- 
(CJ a i  ( D j  of p i i n n a p h  ( I )  the1 u J m e r d i c  ~ o p h  fCJ of auch Nbsertion. 
h s d  on pinnned d c d  t i ~ m u n f ,  Ure sn- SEC I@% ~ C U 1 O N .  
p i a n  m v  twmr r u h  m p i w e e  ia hnnrfn fo) IX G & W ~ L - A ~  e m p l w n  MY rewire 
iarwmniy lo nn o w i l n l i e  n i m i l a a  pcshrn Mnt 0 r r j i r ~ ~  for h w  under N b B r w o p h  1C)  
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tdJ AC7lOY FUR Xh'mxirIOh' UP SKRXTARP- 

The duntci mvnr of ihc UNtd  *Lea rh@ 
hia furLICLmon. for m w  shorn. an an nc 
urn b r w h t  by the h o a r y  w tctfmln rr(aio- 
2 a r  o l e r i m  165, tnciuding octio~~orrr w rutrmn 
the Mthholdlw Of WyMN Of 
snpiWmRU a o l h n  mpmmtim. 
p!utaurut,farndbuihcmnw&durwm- 
olbk m p i w e u  
aE.2 I& 6PKW B u l l 8  C O N m  Mrn. 

p g S M L O U L . W C M ~ A S & +  

the S m e i n i i  on- 
tal the /unp a! o mrr.;ininl by LZP S e o e a v  

. . 
!ere& mciaaaru o:&on 115; or 

( s i  1 P e  l a n o  o/ a ~ o m p l ~ i n z  by Lhr Smrmw 
In on ncnan vndpt rdbreciim mJ in u h e h  a re- 
c a w  ir rowh:  of [he dmwu desmbod in 
p - w ~ n p h  i l J ( A )  atnr* ffi on dim& employe 
t )  on nnpioym ilsbk urdm p a r w a p h  (1). 

I S )  A C ~ X  E V  TNZ STCRT?ARL- 

on atiton in m u  court 0:emretml furuZrHm 
to iicmn or. teisl!  of an elip>tlr mplouee the 

i n )  the *mum lo mPlqnrm w ccrvr 
during the &sek m d  &fore the md olruch 
m. 

( z i ~ u n u s r m * ~ ~  W B P I S P . ~ O R ~ W D O ~  
f ~ . - ~ f  the ai@m &we WN Law 
undn .udplmF,aph (AJ. ( 8 ) .  a fC/ of actlm 
I02IoJIJ) during ihc mod W c- 5 
~ p M I w ~ m d o f t h e l r c a d r m V t n m . t h e  
w- w &oi m y  r w l r e  the m p i w e  fo 
m a n u  ww ICLIW YII(U the md of m h  
tmn, u- 
(*I the tame Li o f p s r l e  Unn 2 lta*r durn- 

am: Grid 
(EJ the rrmm w s n p r q n m t  d m u r  

dvnng the 2-rw* potod  b l a c  the md o f m h  

atc K. x o n a  
(a) rn GmLUL-EnCh nnpwer th@ poai 

and w m u ,  ln mhmlcuow piDeu on the 
prmflPr of the emplwm whew lo - 
p i w c u  and aPPi(cnnu lor s n ~ i ~ l  *'I NI- 
r m M d v  pctfcd, a MW. tO be p r m r e d  or LIP 
p r o d  by the Smeinv .  d n g  / m a  rnnpu 
from, a nvnmanu of. the prmnnri p & o w  
of lhu ill& and lnfomnmn w i n i n g  w the 
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RspFaaa3tau.paa. 

-rm canlerenta w a n t  extends ms- 
mg, to a m ~ I w w s  of boih Lbe Sonnta u l d  
*L no- Of RCpreSs.UUs06. The LpTWment 
d e s  reohc1cal chnnges to ooniIorm the 
-re gmcsdmc lor ooahidenuon of 
ea lauoes  to iEa &'are u d e r  
sdat(ng lsv, intinding inltiLi revlea by the 
ofnm ofscmte p'llr Emplopmcnt Practice*. 
me prowona  Lor Congiawonal smplogsea 
.rt Intando6 to bs archslss rsrnedlss rsd  
12. mahidm6 to be Camurntianal uaicbas 
ofrdemrlbog by tkt ~ U v o  &mbsrs. 

T3Y8*RgW. 
BA. MiF"?Am, 
Dm C v ~ 3 4  

hfnwe" on Uc Pa* o i  thr Smote. 
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Samuel 8. K. Chang 
Director 

Research (808) 587-0666 
Revisor (8081 587-0670 

Fax (8081 587-0720 
LEGISLATIVE REFERENCE BUREAU 

Stale of Hawaii 
Stale Capitol 

Honolulu. Hawaii 9681 3 

October 7, 1992 

4634A 

Mr. Keith W. Ahue 
Director 
Department of Labor and Industrial Relations 
Keelikolani Building 
830 Punchbowl Street 
Honolulu, Hawaii 96813 

Dear Mr. Ahue: 

As  you know, Act 328, Session Laws of Hawaii 1991, requires the Bureau to conduct a 
study on various aspects of the State's Family Leave Law. One of these is the "...responsibilities 
that would result from this Act for the director of labor and industrial relations ...." 

The Bureau would appreciate your written comments on the Director's statutory 
responsibilities as outlined in section 398-9, Hawaii Revised Statutes: 

5398-9 Enforcement and administration. ( a )  The director 
shall have jurisdiction over those prohibited acts made unlawful 
by this chapter. Any individual claiming to be aggrieved may 
f i l e  with the director a verified complaint i n  writing that shall 
s ta te  the name and address of the employer alleged to have 
committed the unlawful act complained of, se t  forth the 
particulars thereof, and contain other information as may be 
required by the director. The attorney general, or the director 
upon the director 's ini t iat ive,  may, i n  l ike manner, make and 
f i l e  a complaint. 

( b )  A complaint may be f i led on behalf of a class by the 
attorney general or the director, and a complaint so filed may be 
investigated, conciliated, heard, and litigated on a class action 
basis. 

(cf The director shall  assist  employers i n  the training and 
placement of temporary help to perform the work of those 
employees on family leave. 
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(d)  The d i rec to r  may also h i re ,  subject t o  chapters 76 and 
77, assistants and c le r i ca l ,  stenographic, and other help as may 
be necessary t o  administer and enforce t h i s  chapter. 

In addition, the Bureau has received comments from various public sector employers 
regarding difficulty in implementing the law. A recurrent theme among these remarks is the 
perception that there is no one agency to enforce and administer the law. Although the law gives 
the DLlR this role, implementation guidelines were issued by the Department of Personnel 
Services for public employees for whom the law first becomes effective. For some state and 
county departments, the dissemination of these guidelines came relatively late or not at all, 
according to respondents in our survey. This, combined with several ambiguities in the law itself, 
especially the definition of "serious health condition" for family care leave, seems to have made 
for uneven implementation in the first half of this year. 

Accordingly, the Bureau would appreciate the Department's position regarding final 
authority for administrative rulemaking and interpretation and the Department's plan and timetable 
for improving statewide implementation for both the public and private sectors. I would appreciate 
your reply before October 30, 

Should you have any questions, please call me at 7-0665. Thank you very much for your 
help in this completing this study. 

Sincerely, 

Peter G. Pan 
Researcher 
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S T A T E  OF H A W A I I  
DEPARTMENT OF LAEOR AND INDUSTRIAL RELATIONS 

S O  PdNCeBOWL S T R E E T  

HONOLULU NAWA 986'3 

October 27. 1992 

Peter G. Pan, Researcher 
LRgislative Reference Bureau 
State of Hawaii 
State Capitol 
Honolulu. Hawaii 96813 

KEITH W AHUE 
mas- 

KANANI WOLT 
E*P"I( D . i l R I P  

Dear Mr. Pan: 

This responds to your letter of October 7, 1992, regarding Chapter 398, 
Hawaii Revised Statutes, Relating to Family Leave. Responsibility for the 
law was delegated to the Director of Labor and Industrial Relations, and 
we have designated the department's Enforcement Division as the lead 
division for the enforcement and administration of the law. 

The director has overall jurisdiction with respect to enforcement and 
administration of the law. Subsection 398-9(a) provides the mechanism for 
an individual, the director, or the attorney general to file a complaint 
against an employer alleged to have violated the chapter. To meet this 
responsibility, the department has developed forms and internal procedures 
or, the complaint filing process. We plan to expound on this process 
through administrative rules. 

The department is concerned with Section 398-9(c) which mandates the 
training and placement of temporary help to perform work of those 
employees on family leave. Although the department has not received any 
request for assistance from public sector employers, we do foresee 
problems in having to assist employers in the private sector. Offices 
affected by this mandate are all operating under growth restrictions at 
present. Without additional funding, services to employers would be 
limited. 
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The department is concerned that the statutory responsibilities in 
Section 398-9 do not address remedies, penalties, and adequate complaint 
filing, investigation, hearing, and litigation procedures for the department 
to effectively enforce and administer the law. We believe that more 
specific language is necessary so that those aggrieved by an employer's 
decision denying family leave are not denied their right to due process. 
Likewise, employers should be accorded the right to an appeal and hearing 
process, and protection from being subjected to outdated complaints by 
placing a statutory cap on the period for filing complaints. The department 
is in the process of preparing proposed legislation for 1993 to address these 
concerns. 

It is the position of the department that the director has final authority and 
responsibility for interpreting the law and establishing appropriate rules to 
ensure effective enforcement and administration. Although the authority 
to establish rules may be assumed to be inherent by statute, it is our 
position that the Act should be amended to clearly state this authority. We 
will be submitting proposed legislation giving the director authority to 
adopt, amend, or repeal rules relating specifically to the Family Leave Law. 

As you have indicated in your letter, public sector employers face a 
common difficulty in developing or revising policies in order to comply with 
the family leave requirements. The department is fully aware of its 
responsibility to assist when conflicts arise between interpretations of the 
law and employers' policies or guidelines, and has made its services 
available to employers and employees alike. Since most of public sector . . 

employment is Subject to either collective bargaining or civii service, the 
Department of Personnel Services and the Universitv of Hawaii Personnel 
Management Office have issued guidelines to the various personnel offices 
under their jurisdiction. Although much of the burden of incorporating 
provisions of Chapter 398 into existing employment policies rests with the 
employer, the overall responsibility for interpreting the law remains with 
the director. It is the department's intent to work closely with all 
employers in order to identify and resolve common issues, and to ensure 
consistent interpretation of the law. 
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One of the main focuses of the department in 1993, will be on preparing 
rules and related procedures necessary for statewide implementation of the 
law. The department is also poised to embark on a statewide education 
program in order to ensure awareness and compliance with the law, and to 
expand our role in compliance and training. However, the over& progress 
toward improved implementation of the law and the breadth and scope of 
our compliance, education, and training programs greatly depends upon 
future budget and legislative considerations. 

We hope that the above comments will be of significance in your study. 
We are approaching a critical stage in the implementation of the law and 
welcome any opportunity to fully present its impact on the department. 
Because it is difficult to convey by correspondence the depth of the issues 
relating to director's responsibilities under the law, we are open to meet 
with you in order to elaborate further. 

Please do not hesitate to call me at 586-8844, or Mrs. Stephanie Kunishima 
of the Enforcement Division at 586-8757. 

Very truly yours, 

Keith W. Ahue 
Director of Labor and 
Industrial Relations 
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State of Hawaii 
State Capxio 

Hoconuiu Hawaii 96813 

October 7, 1992 

Mr. Richard F. Kahle, Jr 
Director 
Department of Taxation 
Keelikolani Building 
830 Punchbowl Street 
Honolulu, Hawaii 96813 

Dear Mr. Kahle: 

As you know, Act 328, Session Laws of Hawaii 1991, requires the Bureau to conduct a 
study on various aspects of the State's Family Leave Law. One of these is the "...responsibilities 
that would result from this Act for the director of ... taxation." 

Although Act 328 places no responsibilities on your Department, it does require the Bureau 
to include in our study some discussion of "...the concept of granting income tax credits for 
employers who would implement the family leave portions of the Act ...." 

Accordingly, the Bureau would appreciate your written views on both the wisdom of such a 
tax credit and the Department's responsibilities should such a tax preference ever become law. I 
would appreciate your reply before October 30. 

Should you have any questions, please call me at 7-0665. Thank you very much for your 
help in completing this study. 

Sincerely, 

Peter 6. Pan 
Researcher 
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October 21, 1992 

Mr. Peter G. Pan 
Legislative Researcher 
Legislative Reference Bureau 
State of Hawaii Research Office 
6th Floor 
Honolulu, Hawaii 96813 

Dear Mr. Pan: 

Thank you for your letter of October 7, 1992, 
requesting our comments on the concept of granting an income tax 
credit for employers providing family leave. 

The Department of Taxation is opposed to the enactment 
of such an income tax credit for a number of reasons. Although 
providing family leave as an employment benefit may be 
meritorious, the Department does not perceive any relationship 
between family leave and income taxes. The enactment of an 
income tax credit for employers already required by statute to 
provide family leave for employees does not represent sound tax 
policy. 

If an employer provides paid family leave, the costs 
(salaries and benefits) are allowable as a business deduction on 
their federal and state income tax returns to lower their taxes. 
A tax credit would result in a double tax benefit for employers 
(deduction and credit). If the family leave is unpaid, the 
employer incurs no cost due that employee. A tax credit is not 
justified for an employee benefit for which the employer incurs 
no cost. 

A tax credit for family leave at the state level 
reduces the amount of state income taxes paid by an employer. 
This means a lower expense deduction for state income taxes on 
the federal income tax return and merely increases the federal 
income taxes to be paid by the employer. The State collects less 
revenues but increases federal revenues, a result to be avoided. 

An employer's tax credit also increases the 
administrative and compliance burden for the Department. Our 
computerized net income tax system will require modification to 
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accommodate the tax credit. Additionally, the credit will 
require the addition of another line on the already crowded 
income tax forms. The tax credit also will require additional 
auditing of tax returns for the taxpayers claiming the tax 
credit. Overall the department will incur administrative costs 
that cannot be quantified. 

It also should be noted that the tax credit will result 
in a decrease of revenues to the general fund at a time of an 
apparent overall downturn in the economy. 

Finally, qiving a family leave tax credit seems to be 
predicated on rewarding employers for giving family leave as 
required by law. As I have pointed out there is no relationship 
between family leave and income taxes, and to use the tax system 
as a reward for performing a legally mandated duty is not well 
thought out. 

I appreciated the opportunity to comment on the impact 
of an employer tax credit for family leave. 

Very truly yours, 

RFX-RCC-JL 


