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FOREWORD

This report has been preparad in response o House Concurrent Resclution Mo, 187,
H.D. 1 (1952), which reguested the Legisiative Reference Bureau to conduct a study on the
problems that affect the implementation of capital improvement projects.

This study attempts to explore some ¢f the problems and relevant deveiopments that
affect the orderly and timsly implemsemiation of proposed capital improvement projscts by
state and county agencies that wil be the principal users of the proposed projects when the
projacts are completed.

The Bursau has no particular expertise with respect to the technical issues in his area.
As such, the Bureau is sinceraly appreciative of the time, thought, and knowledge contributed
to this study by:

. James MNakamura, Administrater of the Budget, Program Pianning and
Managemsant Division; E. Ann Nishimoto, Administrator of the Financiai
Administration Division; Michae! Lim, Acting Chief of the Capital Improvements
Program Branch; and Karen Yamauchi, Program Budget Analyst with the Capital
Improvements Program Branch, Department of Budget and Finance;

. Ralph Morita, Acting Hzad of the Public Works Division, Planning Branch,
Education Section, Department of Accounting and General Services;

. Brian Choy, Director of the Office of Environmental Quality Control;
. Maile Bay, Planning and Policy Analyst; James Yamamoto, Planning and Policy

Analyst; and Douglas Tom, Chief of the Hawaii Ceastal Zone Management
Program, Office of State Planning;

. Francine Wai Lee, Executive Director of the Commission on Persons With
Disabilities;
® Loretta Chee, Deputy Directer; Calvin Ching, Head of the Zoning Division; Kathy

Sokugawa, Chief of the Regulations Branch, Department of Land Utilization, City
and County of Honolulu; and

® All the individuals who participated in the Bureau's informal, exploratory
interviews and discussions, and provided materials relating to the
implementation of proposed projects.
The generous assistance and cooperation of these individuals contributed significantly toward
the preparation of this report and made its timely completion possible.

Samuel B. K. Chang
Director

December 1992
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Chapter 1
INTRODUCTION

Heouse Cancurrent Rescluticn No, 187, H.D. 1, which is inciuded in this repert as

Aopendix A, requests the Legislative Referance Bursau (Bureau) to:!

(1) ldentify thoss grobiems that affect the orderly and timaly implemantation of
proposaed capital improvement projecis by “user agencies” {f.e., state and caounty
agencies that will he the principal users of the proposed projecis when the
projects are completed);

(2) ldentify those problems and delays caused by the permitting process; and

(3) Identify those problems that adverssiy affect the orderly and timely completion of
proposed proiects.

This study focuses on those problems that affect the orderly and timely
implementation of proposed capita!l improvement projects by state and county agencies that
will be the principal users of the nroposed projects when the projects are completed. This
study does not attempt to determine the feasibility of decentralizing the capital improvement
program functions currently performed by the Department of Accounting and General
Services for user agercies. House Standing Committee Report No. 1634-92 on House
Concurrent Resolution No. 187, H.D. 1, stated:

The purpose of this concurrent resolution is %o request the
Legislative Auditor to study the feasibility of decentralizing the
capital improvement project (CIP) implementation functions
currently performed by the Department of Accounting and General
Services (DAGS) to individual departments.

Testimony from DAGS pointed out that the department processes
only about 40% of the State's total construction volume, and that
centralization has allowed for development of expertise in such
areas as energy management and other areas of building
construction,

heecordingly, your Committee [on Legislative Management] has
amended this resolution to reguest that the Legislative Reference
Bureau study the current CIP implementation oprocess and to
identify problems adversely affecting the timely implementation of
projects by all departments involved in CIP projects.
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This study does not delve Into the issue of whether or not the Govarnor s empowserad
s .

to exert upiateral control over axpenditures for proposed capital improvemeant proiecis that
have been authorized by the Legislature (through the passage of the genera! appropriations
acts ang supplemental appropraations acts) and approved by the Governor (through the
signing of these acts). Whather or not the Governor is empowered to exert unilateral control
over these experditures is a question that must be addressed by the courts. Conversaly,
wha! the Legislature shouid de in order to prevent the Governor from exerting unilateral
control over these expenditures is a poiicy issug that must be addressed by the Legisiature.
Senate Standing Commiitee Report No, 2988 on House Concurrent Resoiution MNo. 187,
H.D. 1, siated:

Your Committee {on Ways and Means] finds that bscause of the
importance that government construction plays in implementing
state policy, it is appropriate that the State review the adeguacy
of the existing capital improvemenit project implementation pracess
and determine whether or not the current system represents the
most efficient, effective, and prudent way by which capital
improvement projects should be implemented.

For the purposes of this study, the term "impiementation” refers to the process of
building proposed capital improvement projects that have been autherized by the Legislature
and approved by the Governor. The term includes those activities falling into the foliowing
cost elements for the cost category "capital investment™ plans and design, land acquisition,
construction, and equipment and furnishings. The term does not include those activities
falling into the fol'lowing cost categories: research and development, and operating. More
specifically, the term does not include;

(1) "Planning” (as in the State's Planning, Pregramming, and Budgeting or PPB
system) or the process by which government objectives are formulated;
measures of effectiveness in attaining the objectives are identified; alternatives
for attaining the objectives are determined, the full cost, effectiveness, and
benefit implications of each alternative are determined; the assumptions, risks,
and uncertainties of the future are clarified; and cost and effectiveness and
benefit tradeoffs of the alternatives are identified; or

(2) "Programming" or the process by which government's long-range program and
financial plans are scheduled for implementation over a six-year period and
which specifies what programs are to be implemented, how the programs are to
he implamented, when the programs are to be implemented, and what the costs
of this implementation are.
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To the extent that ;&a“w g and programming affect the orgsriy ~.eﬁ Tmely implemantation ¢
proposed projects, this study addrasses pianning an:ﬁ programming in the context of fspe,_,%ffc
impiementaticn problems.  Expanding the scope of this study to address planning and
programming in the context of the Siate’s capital improvements program wouid have heen
impracticai given tha time considerations dictating the submission of the Bureau's report to
the Legisiature.

In addition to this introductory chapter and a summary chapter, this study consists of
five major chapters, each discussing selected laws and procedures that have an impact upon
the orderly and timely implementation of projects. Chapter 2 describes, in outline form, the
many steps involved in implementing proposed rcapital improvement projects.

Chapter 3 addresses the use of documant reviews to ensure that all plans and
specifications for the construction of public buildings and facilities by the State or any county
are prepared so the buildings and facilities are accessible to and usable by persons with
physical disabilities, and in conformance with applicable design specifications or the Uniform
Federal Accessibility Standaras (UFAS). Chapter 4 addresses the use of a state or county
agency’s failure to prepare an environmental assessment, an agency's issuance of a negative
declaration, or the Governor’'s or a mayor's acceptance of a final environmental impact
statement (EIS), to halt the implementation of a proposed capital improvement project
pursuant to the environmental impact statements law. Chapter 5 addresses the use of
agency implementation and expenditure plans, allotment requests and allotment advices,
standards and criteria, and other administrative mechanisms, to adminrister the State's capital
improvements program and monitor the implementation of proposed projects in accordance
with Governor's Executive Memorandum No, 88-16. Chapter 6 addresses the use of land use
and development laws and plans (such as the law relating to the land use commission, the
coastal zone managemeant law, the Hawaii State Planning Act, the county general plans and
development plans, and land use ordinances) to establish state and county goals and
objectives for land usa and development, and the use of permits and approvals to attain these
goals and cbjectives.

The Bureau selected the four abovementioned activities for analysis since all
userfexpending agencies must generally conform to or comply with applicable design
requirements or the UFAS, the environmental impact statements law, Governor's Executive
Memorandum No. B8-168, and land use and development laws and plans, during the initiation
and implementation of proposed capital improvement projects.

The Department of Education, which relies on the Department of Accounting and
General Services for the implementation of proposed capital improvement projects, is an
example of a "user agency”. The Department of Accounting and General Services, which
implements proposed projects for the Department of Education, is an example of an
"expending agency”. The Degpartment of Land and Natural Resources, which does not rely
on the Department of Accounting and General Services or other state agencies for the
implementation of proposed projects, is an example of a “user/expending agency". Strictly
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were prewms!y ini taated by user genc]es.

This study does not address the waorking reiationships betwesr user agencies and
expending agencies since each is dependent on the other with respect to the orderly and
timety implementation of proposed capitai improvement projects. Presumakly. the faliure of
one agency to work effectivaly and efficiently with the other agency would advarsely afiect the
orderly and timely implementation of proposed projscts. Since the objectives of this study
were 1o:

(1} Produce understandable analyses that will address the concerns of the
Legislature;

(2)  Produce useful recommendations that wili [ead to changes in existing agsncy
practices;

(3) Provide the bases for future studies that will expand on the scope and depth of
this study; and

(4) Provide the bases for future studies that will evaluate the changes brought about
by this study;

the Bureau chose not to analyze activities that, by design, would reguire it to fix the blame for

et

some failure on a particular user agency ar expending agency.

This study, t¢ a large extent, is based an the on-the-job experience and insight of
persons connected with the implementation of proposed capita! improvement projects. The
Bureau utilized a "goal-free” type of interviewing technique for this study, which allowed for
flexible responses and follow-up questions, in order ta draw on these persens’ experiences
and irsights. Some of the advantages of this methodology and interviewing technique are the
ability to:

. Produce usefui results in an sasy-to-understand format;
. Make use of a person’s on-the-job experience and insight; and

. Accommodate a variety of different situations and circumstances.
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{1} The usa of document raview
constructed in a manner that
with  physical disabilities
specifications or the UFAS;

(2) The use of an agency's faiiure tc prepare an environmental assessment, an
agency's issuance of a nsgative declaration, or the Governor's or a mavor‘s
acceptance of a final EIS to halt the implementation of a proposed capital
imMprovermant project;

ge
g

(3) The usz of agency implementation and expenditure plans, zlictment reguesis
and alleitment advices, standards and criteria, and other administrative
mechanisms, to administer the Siate’'s capitai |mp'c:va'm=ns program and
monitor the implementation of proposad projects; and

4y  The uss of land uss and development faws and glans {0 estabiish state and

county goais and chbiectives for land use and development, and the use of

permiis and approvals to attain thess goals and objective

o

These four activities were selected by the Bursay after informai, exploratory intarvisws
and discussions with representatives from the Department of Transportation, Department of
Land and MNatural Rescurces, Hawall Heousing Authority, Hawaii Commurnity Developmeant
Authority, Housing Finance and Devsicpment Corporation, Department of Education,
University of Hawaii, Department of Accounting and Gensrai Services, Office of State
Pianning, Office of Environmental Quality Control, Department of Budge! and Finance, and
City and County of Honclulu Building Department. Formal, in-depth interviews ang foilow-up
discussions were conducted with representatives from the Commission on Persons with
Disabilities, the Office of Environmenial Quality Control, and the Department of Budget and
Finance, using information and materiais coilacted b-y the Bureau during the informal,
gxpioratory interviews ang discussions, Adjunct interviews were conductad with
represantatives from the City and County of Honolulu Department of Land Utilization and the
Office of State Planning Coastal Zone Managemsant Program, to address specific aspecis of
gertain problems.

(@]
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Comments Regarding a Preliminary Draft of this Report

On Decamber 1, 1992, the Bureau transmitted to the Department of Budget and
Finance, the Department of Accounting and General Services, the Office of Envirormental
Quality Controi, the Office of State Planning, the Commission on Perscns Witk Disabilities,
and the City and County of Henoluiy Department of Land Utilization, selected chapters from a
preliminary drakt of this report. The Bursau asked that these agencies make any comments,
cite any errors, state any objections, or suggest any revisions to these drafts. The Bureau's
transmittal letters, and the responses of the City and County Department of Land Utilization,
the Departmant of Budget and Finance, and the Office of State Planning to these drafis, are
inciuded in this repcrt as appendices H, 1. and J, respectively. When deemed appropriate by
the Bureau, revisions to these drafis were made and the agencies' comments and
suggesticns incorporated into this report.

Since not all of the agencies’ comments and suggestions were incorporated into this
repert, the Bureau included the agencies' unedited comments to the abovementioned crafts
as appendices.

The responses of the Department of Accounting and General Services and the
Commission on Persons With Disabiiities were limited o technical issues and, therefore, not
included in this report. The Office of Environmental Quality Control informed the Bureau that
it was nat planning to commant ap the preliminary draft of this report.3

In the interest of accuracy and fairness, and to facititate the external review process,
the Bureau submitted early rough drafts of this study to those individuals who were quoted in
this report. These individuals were allowed to rephrase or, if necessary, retract their
comments as they saw appropriate,
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Chapter 2
CAPITAL IMPROVEMENT PROJECTS

What are Capital Improvement Projects?

]

=

onstruction of
improvements.

Built-in eguipment and fixtures.

Initial esguipment and furnishings for new buildings
necessary for the proper functloning of the bullding.
ibsolutely essential, neon-replacea le equipment items
regquired over and beyond any sgquipmént now in use that can
[=] fa

red into the new buildin g.

Common use furniture and equipment may be purchased onl
U] Y i Y

if  sueh  items have been  approved expliecitly as
{departmental; Statewide C,I.P. policy and cri?mria. Such
purchase shall not precede the relsase of the pecific
funds,

rt in accordance with

2



CAPITAL IMPROVEMENT PROUECTS

a. Improvements to an existing bulilding or facility inveolving
painting, redecoration, repair and replacement in kind
{such items as roof, floor, locks, windows), resurfacing
of roads and park areas or similar work.

L. MMin aiteraticons and renovations which basically involive
Oor can be accomplished as maintanance work.

3. MNon-Allowable Equipment Purchase.

a. Equipment generally provided for personnel and positions

authorizsd in the opsrating budget: =.g., desks, chairs,

filing cabinets, typewriters, etc.
b. Eguipment and furnishings for existing buildings.
c. Books.
d. Suppiies and expendable materials,
e. Maintenance egquipment such as ladders, garden hoses, etc.
f. Motor vehicles.

Y4, Operating costs as defined under Ssction 37-62 as recurring
tosts of operating, supporting and maintaining authorized
programs, including the following major cost itams:

a. Personnel salaries and wage

b. Employee fringe bhenafits (retirement system and heaith
fund contributions).

c. Other expenses of {[a] consumable nature such as materials

and supplies, travel  expenses, utilities, stamps,
consultant fees, building and equipment rentals.

Implementing Capital Improvement Projects

Pursuant to Governor's Executive Memorandum No. 88-16, all requests to implement
nroposed capital improvement projects must address the following concerns, as applicadle:d

1. Planned scope of project conforms with appropriation language.

2., The immediate benefits to be derived as related to needs
withkin the project area.
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The hbaszis
enrollmant
traffii o
fapilities

The standards or criteria
facilities requ the operating program into specific
requirements / . : fe space, miles of
highway, acres recreational area), Published standards
currently in use for major categories of capital
facilities, such as school bulldings, must be kept on file
Wwith the Department of Budget and Finance.

An analysis ¢f the alterpative ways of meeting capital
reguirements., These alternatives may, for some programs,
inciude mere effiecient wuse of existing faciiities;
renovation and/or expansion of existing facilties [sic],
construction of new faclities [sic], leasing facilities,
construction of temporary facilities. They may also
include alternative definitions of service areas in
combination with alternative minimum/maximum coriteria
governing the size of facllitiss. Different sets of
alternatives will, of course, apply to other Yypes of
facilities having objectives relating to the flow of
traffic, water development, flood control, ete.

plan, drawn %to scaie 1if possible {(submitted with each

capital project request) to illustrate the following:

a.

b.

Existing buildings and roads in the area of the prcposed
project.

Qutline of improvements marked as follows:
1) Existing improvements ................... FEEEX

2) Improvements under construction ......... XXX{Z

3) Improvements previcusly authorized by the Legislature
but not yet under construction .......... /7///7/

4) Proposed improvements ................... QOOCO

10



CAPITAL IMPROVEMENT PROIECTS

d.
£y -
ROTE: 4
\
ol
e
e
or
2. Other details as follows

i. By notes on the plot plan, the name and purposse of the
project, if mot clearly indicated by its name,

ructures

2. By notes and description the plot plan st
d ect,

which would be replaced by the proposed i

3. If the facility 1is to ke used by more than one
department, the eupending agency should prepare and
submit one plot plan showing the floor areas being

used by each department.

Capital Improvement Projects Implementation Outline

This outline is based, in part, on an 18-sguare foot ficw chart deveicped by the
Department of Public Safety,4 in consultation with the Depariment of Accounting and General
Services, to describe the implementation of propesed capitai improvement projects. The
intormation displayad in the fiow chart and, consequerntly, this outline ares intended for
illustrative purposes only and should not be construed as a dirsctive for cperations.

Readers are cautioned to keap in mind the fact that this outline is a highly genaralizad,
areatly reduced, and overly simpiified, represantation of the abcovementioned flow chart. For
exampie it was not possible to distinguish between simultanecus and seguental events since
an outline is limited to describing events ore dimension at a time. Further, it was not possible
to describe all the permutaticns and combinations of possitle events and reiationsnips since
the real world is much too compiex and diverse to describe in a simpie cutline. In additicn,
this outline seeks to describe the numerous factors and relationships that affect the
implementation of proposad capital improvement projects in "generic terms”, rather than
focusing on the speacific working relationship tetween the Department of Accounting and
General Services and the Department of Public Safsty, or any cther expending agency and
user agency.® Finally, certain steps in this outline may not be applicable to all proposed
projects even when the proiects are substantially similar in design and function. These steps
have been identified with the following caveats and conditionai statemants: "as reqguired”,

11



the Department of Accounting and General Saervizces’ Pul
£

i would especia ‘1,' fike 1o acknowledge the genercus assistance of Mr
5 iic Waorks Division,
w this outline for accuracy and

-
Education Se-c%:écrz In heiping 10 revi

Preparation of budget axecution pa.ac,ec: ard instructiocrs for upcoming
g it ot t and Finance (BUF}
y expenditure ang implementation pian based o instructic
frem BUF - submit updated plan to BUF for review
Review ¢of plan and establishment ¢f statewide and agency expenditure
;I"hlt’: by BUF -limits approved by Governor based on recommendations
from BUF

Plans

Project development report (PDR)8

A
B.

G.
H.

Prepare scope of work for PDR
Obtain allctment advice for PDR from Governcr and approval to hire
consuitant  fram  Comptroliar - submit  allotment request to  Governor
through BUF and requsast to hire consuitant to Comptroiler
act consuitant for POR
Naqorlam consultant fee
Prepare and process consultant contract (includes submitting contracts to
Departmeant of the At y General (ATG) for approval as to form)
Prepare dralt POR
Review draft PDR
Publish and distribute PDR

Project specifications for jand acguisition - determine size of lot needed for
proposed project from PDR

® > 0

© o

ita salection study (SS)?

Prapare scope of work for 3S

Obtain aliotment advice for SS from Governor and approval to hire
consultants from Comptroller - submit  allotment request to Gowvernor
through BUF and reques? to hire consultants tc Comptrolier

Select consultant for SS

Negotiate consultani fes

12
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G.

CAPITAL IMPROVEMENT PROJECTS

3

Oriny ,4;, v E "4’;" T P

rnative sites - review and svaluate each site

-

Discuss draft 8S with stata and county agencies, and community
organizations

2. Modify draft 8S {as raquired)

Fublfish final 85 and distnibute {0 state and county agencies

Seiect siie based on SS

Cbtain approval for selecied site from Governor - submit request for site
oraval to Governor through BUF

Frepare metes and bounds survey work program: for sglected sits

Sefect consultant (surveyer) for survey

Megotiate consultant fes

Prepare and process consultant contract (includes submitting contracts to
ATG for approval as to form)

Obtain survay

AN}

Environmental impact statement (EIS)'C for selected site (significant effects
anticipated) (part of $S)

A.

o O

m

Obtain aliotment advice for EIS from Governor and apgproval to hire
consultant from Comptirofler - submit  allotment reqgusst to Governor
through BUF and request te hire consuitant to Comptroller

Select consuitant for EIS

Negotiate consultant fee

Prapare and procass consultant contract (includes submitting contracts to
ATG for approval as to formj

Publish EIS preparation nctice in OEQC Bufletin

1. Praparg envircnmental assessmen

2. Prepare EIS preparation notice

Prepare draft EIS

Submit draft E1S to accepting autherity for review and publish notice of
avaitability in OEQC Bulletin

Respend to comments regarding draft EIS, prepare final EIS, and sutbmit
fina! EIS to accepting authority for determination of
acceptability - accepting authority to publish notice of determination in
QEQC Bulletin

Archaeological survay (part of EIS)

A.

B.

Cbtain aliotment advice for archaeological survey from Governor ard
approval to hire consuitant from Comptroiler - submit aliotment request to
Goverrior through BUF and reguest to hire consultant to Comptroller

Select consultant (archaeciogist) for survey

13
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Land acguisition!? ¢
A

B.
C.

=

BENDS iN THE ROAD

1,

FmtimE e ) g
shatle SoOnSuian ies

and process consSuiiant contrant {inch
ATG far approvai as ¢ formj

Obtain survey

Obtain concurrancs with survey from Department of Land angd Natural

Rasources (LNP)

or eeJ 2cte ‘ (
Obtain alictment  advice  for  langd  acguisition  services  from
Governor - submit allotment request to Governor through BUF

Prapare land acquisition work program

Obtain approval of land transaction from Board of Lang and Natural
Resources - submit transaction reguest 1o Board through Department of
Land and Natural Pescurges

Prepare appraisal report

Megotiata (and acauisition price

Obtain allotment advice for land acquisitior from Governor - submit
allotment request to Governor through BUF

Prapare expenditure voucher and chack

Complete lang negotiations or obtain order of possession

Comoplex devzlopment report (COR) or master plan (MP)1?2

A.

Obtain allotmenrt advice for CDR or MP from Governor and approval 1o
hire consultant from Comptrodﬂr - submit aflotment reguest to Governor

through BUF and reguest te hire corsuitant to Comptrolier

Prepare topographic survey ‘-‘or safaﬂted site

1. Prepars topographic survey work orogram

2. Setect consultant {surveyor) for survey

3. Megotiate consuitant fee

4. Prepare and prccess censultant contract (inciudes submitting

contracts tc ATG for approval as 50 form)
5. QObtain right-of-entry for survey
8. Obtain survay
Prepare COR or MP
1. Prepare CDR or MP work program based on PDR, EIS, and 5§
2 Sselect consuitant for COR or MP
3. Negotiate consuitant fee
4 Prepare and process consultant contract (inciudes subritting
contracts to ATG for approval as to formy)
Prepare and review alternative pians
Prepare 1-line building diagram (schematic floor layout) and
alternative site layouts
7. Preparg and review incremental development scheduls

o o
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wl uitimale site piar
2. Approve yitimate site plan
16, Prepare and review uitimate utility grading pians
11.  Prepare and review increment pians
12.  Prepare and review cost estimates and schedules
13.  Prepare and review 1st increment pians and estimates
4

1 Submit 1st increment plans and estimates 1o agancy's proiect
management taam and user far approval

15, Prepare, roview, and revisse draft CDR or MP

16, Publish and distributa fina! CDR or MP

Supplemental EIS'3 for CDR or MP (as required)(part of CDR or MP)

A.

Oow

Obtaln ailotment advice for supplementa! EIS frormm Governor and
approval to hire consuitant from Comptroller - submit allotment request to
Governor through BUF and request to hire consultant to Comptroller
Select consuitant for supplemental EIS

Negotiate consultant fee

Prepare and process consultant contract (inctudes submitting contracts to
ATG for approval as to form)

Pubilish suppiemental EIS preparation nctice in QEQC Bulletin

1. Prepars supplementai environmental assessment

2. Prepars supplementai EIS preparation notice

Preparz draft suppiemental EIS

Submit draft supplemental EIS to accepting authority for review and
publish notice of availability in OEQC Bullstin

Respond to comments regarding draft supplemental EIS, prepare final
supplemental EIS, and submit final supplemental EIS ta accepting
authority for determination of acceptability - accepting authority to publish
notice of determination in QEQCT Buifletin

State land use district boundary amendments, specia! uss parmits. and zcne
changes (as required)

A

Ottain land use district boundary amendment

Greater than 15 acres - submit petition to Land Use Commission for
review and approval
2. Less than 15 acres - submit petition tc Department of General

Plarning (DGP); review by DGP, Planning Commission, and Mayor;
approvai or disapproval by City Counci!; approval or veto by Mayor
(for fand use district boundary amendments in the City and County
of Honolulu)#

Obtain special use permit (for state agricultural district)!® (as required)

1. Greater than 15 acres - submit petition to Department of Land
Utilization (DLUY; review by DLU and Planning Commission; review

15
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2. Lass than 1% acres - submit pati svigw and approval by
Planning Commission

General Plan and Deveiopment Pian amendments and zena changes (for

plan amendments and zone changes in the City and County of Honolulu)

1. Obtain General! Plan amendment - submit application o DGP;
review by DGP, Pianning Commissicn, and City Council; approval
cr veto by Mayer

2. Obtain Development Pian amendment - submit appiication to DGP;
review Ly DGP, Planning Commission, and City Council; approval
or veto oy Mayer

3. Obtain zone changs - submit appiication to DLU; raview by DLU,
Planning Commission, and City Council; approval or veto by Mayor

Subdivision and consciidation of land (as required)

mTmooor

2

Prepare title search

Prepare parcei (metes and bounds) map

Prepare Land Court map (as reguired)

Prepare Land Court petition (as required)

Optain land owner's approval tc subdivide or consolidate, or both

Obtain subdivision and consclidation approval from DLU (for subdivision
and consolidation of land in the City and Cournty of Honolulu)18

Obtain subdivisicn and consolidation approval from Land Court (as
requiredj

Preparation of Executive Order by Department of Land and Natural
Resources (as requested by state agency)

Relocation of tenants and graves (as required)

A,

Obtain allotment advice for relccation plan from Governor and approval to

hire consultant from Comptroller - submit allotment request to Governor

through BUF and request to hire consultant to Comptroller

Selact consultant for relocation plan

Negotiate consuitant fee

Prepare and process consuitant contract {includes submitting contracts to

ATG for approval as to form)

Obtain relocation pian - prepare conceptual relocation plan for two best

sites

Tenant relocation

1. Obtain approval o©f conceptual relocation pian from Housing
Finance and Development Corporation (HFDC)'?

2. Modify plan (as required)

3. QObtain allotment advice for tsnant relocation services from
Governcor and approval to hire consu'tant from Comptroller - submit

16
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CAPITAL IMPROVEMENT PROIECTS

Seiec‘s Ccra*u‘i‘zam f,_re%@ca'zson agenoyy for relocation services

r.D

Negotiate consuliant fe

Obtain approvai of refocation agancy selsction from HFGC

Prepare and process contract with reiocation 3gemy {inciudes
to

5 o

submitting Ponzraﬁ*s? AT for ap;
Obtain right-cfentry f0 reéecat%om survey
Conduct survey of displaced persons
Conduct syrvey of avallable housing
Prepara reigcation assistancs olan
Submit plan to HFDBO for review not isss than 120 days befors
displacemant

Optain aliotment advice for tenant relocation payments from
Governor - submit allotment request to Governor through BUF

Set up subsidiary office

Establish fist of eligible persons

Issus notices to vacate

lssue certificates of displacement

Impiement tenant relocation program

Process tenant relocation subsidies

G.  Grave rejocation

"
|3

SRS

o

Obtain  allotment  advice for grave rezlocation services from

Governor - submit allotment request to Governaor through BUF

Publish lega! notice for graves with unknown heirs

Obtain quotations for grave reintarments from known heirs

Obtain disinterment permit from Department of Haalth

Prepare and process contract for reintarmant (includes submitting

contracts to ATG for approvai as to formy)

Obtain aliptment advice for grave relocation paymenis from

Governor - submut affotment request o Governor through BUF
ginter ramains

Process grave relocation payments

Design

XNl Project design
A.  Prepare s0iis investigation report

1.

F..J

Qptain allctment aavice for sails investigation report from Governor
and approval to hire consultant from Comptrotier - submit aliotment
request to Governor through BUF and recuest t¢ hire consultant to
Comptrolier

Select consuitant (seils engineer) for regort

Negotiate consultant fee

17
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& sincludes
conira oA

5. Obtan reperé’

B.  Prepare groiect design

1. Qbtain alistmant advice for design servicas from Geoverngor and
approval to hire consuitant ""r*“ Comptrolier - submit alictmant
request 1o Governor through BUF and request to hire consuitart to
Comptroliar

2. Select consultant {architact) for design services

3. Megotiate conauliant fze

4. Prepare and process consuitant contract (includes submiiting
contracts ¢ ATG for approval as to form;

5. Frepare, review, and analyze  schematic nigns and

estimates - review by stats, county, and federal agencigs (as
required)1®

6. Approve schemaltic plans

Supplemerntal EIS for project design (as requirad)}(part of project design

process)

A.  Optain ailetment advice for supplemental EIS from Governor and
approval to hire consultant from Comptrolier - submit aliotment request to
Governor through BUF and request to hire consultant to Comptroller

B.  Select censuitant for supplementai EIS

C. Negotiate consuitant fee

D. Prepare and process consultant contract {includes submitting contracts to
ATG for approval as to form)

E.  Publish supplemental EIS preparation natice in OFQC Bullatin (Office of
Environmental Quality Controf)

1. Prepare supplemental environmenta: assessment
2. Prepare supplementa! EIS preparation notice

F.  Prepare draft suppiementai EIS

G.  Submit draft supplemential EIS to accepting authority for review and
publisk notice of availability in OEQC Bulietin

H. Hespernd to comments regarding draft supplemental EIS, prepare final
suppiemental E1S, and submit final supplemental EIS to accepting
authority for determination of accsptability - accepting authority to publish
notice of determiration in QEQC Bulletin

Preliminary plans

A, Prepare equipment fayout plans and estimates

B. Prepare, review, and analyze preliminary plans, specifications, and
estimates - review Dy state, county, and federal agencies (as required)

18
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o SEng wWalvars wart of Lang Utdizahon |
rid County of He ]
D, sasements from Department of Land ard MNatural

Peascurces {state), county. or grivate land cwner {(as reguired)

XVl Bidding documernts and estimates for construction
A.  Prepare preliminary bicding documents and éstimates as specified by
Depariment of Accounting and Genera! Sarvices (AGS)
1. Octain comments on bullding permit submittals frem Buliding

Department ffor City and County of Hongiulue®
QOrtain comments (preiiminary document raview) on ptans from
Commission on Parsons with Disabilities regarding conformarics
with applicable design spacifications or the Uniform Federal
Accessibility Standards (UFAS), and prepare specifications for final
dooument review
3. Obtain commants on draft bidding documents and estimates from
other state, county, and federal agencies (as required)
B.  Prepare, raview, and analyze final bidding documents and estimates
1, Make fina! corrections ¢ building permit submittals as suggested
by Building Department {(for City and County of Honoiulu) and
gbtain building permit approvais
Make final corrections to pfans as suggested by Commission on
Persons with Disabilities and obtain written report (final document
review) on plans and specifications
3. Make final corrections to bidding documents and estimates as
suggested Dy other state, county, and federal agencies (as
requirad)
C. Aprprove firal bidding documents and estimates

ro

I3

Construction

XVil. Request for construction bids
A.  Obtain Governor's approval to advertise for bids - submit request to
advertise for bids to Governor through BUF
B. Print final documents

C.  Advartise for construction bids - process substitution requests and
prepare addenda (as required)
D. Open ard analyze bids

E. Obtair alictment advice for construction and approval to award contract
from Governor - submit allotment regquest and request to award contract
to Governor through BUF

F.  Obtain approval of proposed contract award from federa! government (as
required)

19
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~

3.

H IOCSES AT $or
approvar as to form)

1, Issua notice 1o proceed with construction

Censtruction, inspastion, and evaiuation of project
A Project construction
Construct project - conduct ongeing inspeciions of project during
coenstruction
Prepare post-contract drawings
lssue change orders
roject inspection and corrections
Conduct prefinal inspection and prepare "punch list”
Conduct final inspecticn and accept project
Instail equipment and ready project for occupancy or use - submit
project for federal audit (as required)
Obtain certificate of occupancy from Building Department (as
required) (for City and County of Honolulu)?1
Occupy or use projact
Evaluate project and equipment
Maritor complaints and make corrections (as required)
Motify contractor and have corrections made 1o prejec!
. Conduct up-grading inspeaction
0. Prepare informal bidding documents for correcting deficiencies
1. Solicit informal bids
C. Project evaluation - evaluate building or facility for approopriate design
considerations on future projects

o
@M=~ 0w

=

TS Y ™ Noe o,

Equipment
Equipment
A. Procurement from "AGS price list”
1. Prepare equipmsznt list for procurement from Department of

Accounting and Gsaneral Services’ price list

2. Bidding documents prepared by AGS

3. Prepare and review eguipment specifications - review by AGS and
tederal government (as required)

4. Approval to purchase equipmeart {includes approval to advertise for
bids) obtained from Governor by AGS - request for approva!l
submitted to Governor through BUF by AGS

5. Make final corrections to specifications

Final specifications prirted by AGS

7. Request for bids advertised by AGS - substitution requests
processed and addenda prepared by AGS (as required)

o
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sproval 1o award convract ob
fzdaral governms '“ {as requirad) - reg
contract submitted to Gwarro* through BU
1%, Contract awarded by AGS
11, Preparation and processing of contract by AGS (includes submittin
oval

L4
T 1T
1o

contracts to ATG for 2 felelte) as in !Crrﬂ}
1Z.  Prepare equipmant list for procurement from state price list
13, Order eguipment based on p'? es from state price list
14, Install equipment

Procurameant of aquis
Prepare equipment list fof p:ocu{emes‘;t
Prepaze and review plans a
government {as reguirsd)
Prepare and process invitation for bids (inciudes submitting bids to ATG
for appraval as to form)

Obtain approvai to advertise for bids from Gevernor - submit reguest to
advertise for bids to Governcr thrcugh BUF

Make final corrections to plans and specifications

Print final spacifications

Advertise for eguipment bids - process substitution requests and prepare
addenda {as requirad)

Oper and analyze bids

Obtzin allotment advice for equipment and approval to award contract
from Governor - submit allotment request and reguest to award centract
to Governor through BUF

Obtain approva! of proposed contract award from federal government (2s
required)

Award contract

Prepara and process contract {includes submitting contracts ‘o ATG for
appreval as to form)

Issug notice 10 proceed with equipment procuremeant

Order eguipment

Install equipment

ENDNOTES

ii. Gifice of the Governor, "Executive Memograndum No. BE16  Procedures for Regquesting the
Implementation of Capital Improvement Projects”. July 1, 1988, p. 1 of Appendix L.

Capital improvement projects arg norvecurring in nature.  Stale appropriztions and authorizations for
proposed capita! improvement proiects include land acquisition, plans, design. coastructien, equipment. and

. {See sectien 37-62, Hawaii Revised Statutes. regarding the definition of "cost elemsants™}

Office of the Governor, "Executive Memorandurm No. BB-16:  Procedures for Reguesting the
Implementation of Capital improvement Projects™, pp. 1 - 2 of Appendix |,

21
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Ctmpiementation Flow Chait

The Déﬁﬂﬂr?'ﬂp"‘ of Accounting and General Services implemants proposed capital Improvemant projects o

g, Deparntment of Accounting ar

CMNovemper 81282

alt. Department ¢
State Agenci
{Octoher 14,

These weare the standing

Finance, "Memgrandum
Appronriations regarding the updating of the ¢
(with attachments), ior the standing proced

See Appendix B for an explapation of the expanditure plan/ailotiment advice process
Sae Appeandix T {or a description of project devslopment raports.

2e Appendix D for a description of site selection studies.

2]

See Appendix E for an exglanation of environmentat impact slatemeants,
See Appendix F for an explaration of the iand acquisition process.
See Appendix G for an explanaticn of the master planning process.

Overly simpiified. the difference belwean a complex developmant report {CDRj and a master plan (MP) is that
a CDR is a site layout for multiple sites thal require incremental construction while a MP is a site layout for
one site that requires incremental construction. Neither a COR nor a MP are required it 4 proposed capitai
improvement project does not raguire incremental consiruction.

An envirgnmental impact statement (E15) that is accepted with respect to a particuiar capitai improvement
projact is usually qualitied by s s:ze. scope. location, and timing, among other things. {f there is any maior
change in any of these characteristics. the original 215 will no longer be completely valid because an
essentially different proiect would be under considsration.  As long as there is no substantiai change in a
propoased project, the EIS associated with thal project will be deemed to compiy with Title 11. chapter 200,
Hawai Administrative Ruies (Departmeant of Health, Environmental Impact Statementsi. |f there is any major
change. a supplermental EIS rmust be prepared and reviewed as provided by Title 11, chapter 200, Hawall
Administrative Rules. Section 11-200-26. Hawail Administrative Rules.

The accepting authority for the EIS is responsibie for determiping whether or not a supplementai EiS is
required. This determination maust be submitted to the Cffice of Environmental Cuality Control for publication
in the QEQC Bulletin. State and county agencies must prepare for public review supplemental environmental
impact statements whenever the proposed capital improvement project for which an EIS was accepted has
been modified to the extent that new ¢r different environmental impacts are anticipated. A suppiemental EIS
is warranted when the scope of a proposed praject has heen substantially increased, when the irtensity of
environmentat impacis will be increased, when the mitigating measures originailly plannsd are not to be
implemented, or where new circumstances or evidence have brought to light different or likely increased
enviroamenta) impacts not previously dealt with., Section 11-200-27, Hawaii Administrative Rules.

The comtents of the supplemental EIS are the same as required py Titlle 11, chapter 200, Hawaii
Adminisirative Rules, for the IS and may incorporate by reference upchanged material from the EIS;

22
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r.g%u@ and r";a ;a?; =3

¥

changes. the
gl rpqmremﬁf“s
BG0-28, Hawas

aspects of these changes and mu 313 —%a‘ sail

Agmirusirative Buieg as they
¥

Bocause of ime consiramts. the Bureau imited s descrigtion of this particular topic % and County of
Hanolutu. This description and the ensiuing descrépmna ouid not De constr L;é?{j a5 & oriy 9‘%‘ the City andd

County 0f Mongluiu

A spacial use permit may 1o the
Department of Land ang Ma

Area Reserves System Commission and the Board of Land and Natural |

Because ¢t fime constramnis, the Burzau ! -
Henoluml. This description shouid not be constry ed as a ﬂrt c:sm of the Cit

See chapter 111 Hawaii Revisad Statutes. regarding assistance to displaced parsons.

Review and approvai by the fedsral government would be requirad only when faderal moneys werg being
usad o implement a praposed capital improvemant project. Morlta interview

Bacause of time consiraints. the Buraau fimited its description of this particular topwe te the City and Counly of
Honrcluiu. This description should not be consirued as a oriticism of the City and County of Honolulu.
Because of ime constraints, the Bureau limited its description of this particular topic to the City and County of
Honoiulu. This description and the ensuing descriptions should not be consirued as a criticism of the City and
County of Honolulu

Bacause of ims constraints, the Bursau Himited 1S description of this particular topic to the City and County of

Horoiuly, This description shiould not be consirued as a oriticism of the City and County of Honolilu.
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Chapter 3

DESIGNING BUILDINGS AND FACILITIES TO
ACCOMMODATE PERSONS WITH PHYSICAL DISABILITIES

State Laws

Considering the Needs of Parsons with Physical Disabilities. Without excegtion.
section 103-50(a), Hawai Ravised Statutes, requires all plans’ and specifications? for the
! of public buildings and facilitiss ‘a}y the Stale or any county
the bulidings and facilitiss are accessibla to and usable by perscons with phys:ical disabiiities,
and in conformance with the Uniform Faderal Accesshbility Standards (UFAS)4
Secticn 103-50(b1, Hawau Revised Stafutes. also reguirgs ail state and county agencies o
seek advice and recommendaticns from the Commissicn on Parsons with Disgbilities on any
construction p\ars The establishment of precedures and assignment of responsibliities
relatad to the Impiemertation of section 103-5C, Hawai Revised Statutes, are discussed in
Governor's Admmsstrar%ve Directive MNo. 90-16.°

Architectural Access Committee.  Section 103-5C.5(a), Hawair Havised Statutes,
sstablishes within he Dcaartmer‘* of Heaith for administrative purposes an architectural
actess committee composad of three members appointed by the Governor without the advice

and consent of the Senate. The members of the committee are required to have a specia
interast or xnowledge concerning desion standards for persons with physical disabilities.

The committee is authorized to vary® specific accessidility requirements whan the
variance wiil ensure an alternate design that provides egual (or graater) access for persons
with physical disabilities, and to sstablish guidelinas for design specifications nat covered in
the UFAS.7 Tne Drector of Heaith is required to adopt rules pursuant to the Hawal
Administrative Procedure Act (chapter 91, Hawari Revised Stafutes) to permit the commitige
to issue these variances, and to estabiish guidelines for design specifications not covered in
the UFAS.8  Section 103-50. 5(c), Hawaii Revised Statutes, permiis the committee to hire
stalf, who are exempted from the civi service and compsensation laws, to assist in the
performance of the committag’s dutiss

Suggested Practices for Architects and Praject Managers

Requesting a Preliminary Review. According to the Commission,? architects are
encouraged to submit building and facifty plans for a preiiminary review garly in the dssign
phase of a proposed capital improvement project or when the plans are not meore than sixty to

eighty percent complete.¥®  The purpose of a preliminary review is to identi'y, as eariy as
possible, those desigrn features of a building or facility that may render the buiiding or facility
inaccessibie to or unusabie by persons with physical disabllities and, conseguently, out of
conformance with appiicable design spegifications or the UFAS. A preliminary review atfords
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RSONS WITH PHYSICAL DISABILITIES

of & bulidin
oroject. ! When f;he p!dnb Eor a bs_z! dé g of %aﬂ'éry are essentiaily romoletp the Commisaion
conducts a final document raview to verify that the puilding or factity does indeeg conform to
applicable design specifications or the UFAS. Tne Commissicn also reviews building and
facility specifications, such as the type of fixtures to be installed and the haight of these
fixturas, for conformance with applicable design specificalions or the UFAS once the plan
are comglste. 12

w

E

Actuaily, the Commission’s "review” is not an approval, rather, i1 is a written report to
tha architect and the project manager indicating that the pians and specifications for the
ouliding or faciity appear 10 conform to applicable dssign specificatians or the UFAS. Final
authority for entorcing compliance with these plans and specifications rests with the agency
overseging the construction of and expending monies for the building or facility.

Architects who negiect to submit building and facility plans for a preiiminary review run
the risk of encountering lengthy and costly proiect delays if errors are detected during the
later stages of proiect implementation (e.g., construction).’3  Architects who submit building
and facility plans that lack sufficient structurai detail for a preiiminary review run the risk of
encountering similar (but less severe) project delays by having the plans returned to them for
additional information.'* i extensive design changes are needed to conferm the plans for a
Guilding or facility tc applicable design specifications or the UFAS, substantiai time and
meoney may be nesded.' Since the Commission is under no obligation to approve building
and facility plans that do rot conform to applicable design specifications or the UFAS,16 an
architect who neglects {0 submit pians for a preliminary review has but four cptiens to pursue
when the Commission opinss that the plans do not conform to appiicable design
specifications or the UFAS.

The first option is to contest the Commission's opinion in the hope that the
Commission will relent and "afiow” the architect to retain the existing design of the building or
facility. The second option, which usually follows after the first option has been exhausted, is
to apply to the architectural access committee for a variance from the requirements of
applicable design specifications or the UFAS. An architect may not choose to obtain the relief
sought through a variance because:

(1} A variance from the requirements of applicable design specifications and the
UFAS must ensure an alternate design that provides egual or greater access for

persons with disabilities; !’

(2) A proceeding must be held on a petition for a variance before the variance can
be granted;'8 and

(3) The architecturai access committee is under no obligation to grant a variance
from the reguirements of applicable dzsign specifications or the UFAS 19
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f =t atel proceeding nsld on a4 pelition for a vanange must
fiteen-day notice pericd and the committee has sixty days from %?n
varianca is filed te initiate and comp % te g variance raview proceeding,
chtain the deswed reiief in g timely manner.

The third cpticn is to disagres with the Commission and proceed with the construction
of the building or faciiity, and hope to prevad if a complaint is filed ragarding compliance with
the requirements of appficab%e design specifications cr the UFAS. The fourth ootion is to
acknowisd g, any deficien but, because cf fiscal iimutaticns or time gonstraints, proceged

with construction ard ha"Je these deficiencies in a "change order” or subseguant (future)
capital improvement prajact.?’

Althougn the law does not expressily require state and county agancies to obiain the
"consent” of the Commission to proceed with the implementation of a proposed capital
improvement project, most agencies will not proceed with a proposed project until the
Commission opines that the plans for the building or facility conform to applicabie design
specifications or the UFAS 22

Arguably, the more an architect tries to avoid having to make the necessary changes
to the plans for a building or facility to conform to applicable design spacifications or the
UFAS, the more committed the architect becomes to pursuing the abovementionad options to
save time and mongy. Given the strengih of the laws regarding access for persons with
physical disabilities, architects who neglect to submit plans for a preiiminary review put
themselves in the position of having no viable options to choose from.

When to Request a Preliminary Review. According to the Commission,3 the number
of pians and specifications awaiting review during the 1991-1992 fiscal year ranged from a low
of ten during the month of February to a high of 160 during the month of June. During the
moanth ¢f June this backiog delayed the review of documents by approxKimately sight to ten
weeks, compared to a typical document review time of approximately two weeks. The
Commission attributed this backiog to a rush of last-minute spending during the fourth quarter
of the fiscal year (i.e., proposed capital impravement projects initiated during the months of
April, May, and June) and staff vacancies. Consistent with the Commission's cbservation, the
number of documsnts awaiting review at the end of the 1891-1992 fiscal year was
aporoximately 110.

According to the Commission,2* architects are ercouraged to submit plans for a
pretiminary review during the second and third guarters of the fiscal year (Le, during the
moenths of October, November, December, January, February, and March), when the backlog
of documents awaiting review is low compared to the first quarter of the fisca! year (/.e.,
during the months of July, August, and Septemben)2> and the fourth guarter of the fiscal
year. The Commission also encourages architects to allow at least six months lead time from
the initiation of a preliminary review to the closeout of a project phase (e.g., the advertisemant
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of the fiscal ysar
preliminary review or to submit plans that are essantiall
proposed project befare June

: &
document review process tefore--tend to submit puilding and faciity plans for a preliminary
review early in the desi [ ar i

defigiencies in their pians. It is the "new” architects--those who nave never gone throug
document review process before--who usually neglect to submit building and facility {J;ans for
a presiminary review or who submit plans containing more deficiencies. Since it is the
individua! architect, not the arch‘tecturaé tirm, who submits a plan for a building or faciiity for a
preliminary review, "new"” architects may nct necessarily benefit from the axperience and
guigance of "repeat” archétvvs The Commission recemmends that state and county project
managers encourage all architects toc submit building and facility plans for a preliminary
review early in the design phase of a proposed project.

Conducting Field Inspections During Construction. According to the Commission, &7
the occupancy of a buliding or faciity can be delayed sven when the plans and specifications
for the buiiding or facility conform to applicable design specifications and the UFAS. These
delavs are usually caused by contractors who fail to adhare te the plans and spacifications for
a building or facility, and by the lack of adequate fie!ld inspeciions by architects and project
managers. Architects and project managers, rather than the Commission, are responsible for
ensuring that contractors adhere to the plans and specifications for a building ¢r faciiity. [f an
agency takes possaession of a building or facitity that does not conform to applicable design
specifications or the UFAS, the agency (rather than the Commissicen) becomes responsibla for
correcting these deficiencies or seeing that these deficiencies are cerrected Dy the contractor.
The Commission recommeands that architects and project managers routinely inspect the work
of contractors to ensure adherence o the plans and specifications for buildings and facilitie
and, consequently, conformance to app'icable design specifications or the UFAS.

Analyses

Structural Detail. As previousfty mentioned, the Commission enccurages architects to
submit building and facility plans for a preliminary review early in the design phase of a
proposed capital improvement sroject of when the plans are not more than sixty to eighty
percent complete.  While this description appears to provide a somewhat quantifiable
measure for architects and proiect maragers with respect to the level of structural detall
needed by the Commission to conduct a preliminary review of building and facility plans, it
does not describe the minimum kind of structural detail needed by the Commission to review
these plans. The kind of structural detail needed by the Commission to conduct a preiiminary
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Commission Personnel.

specificalions awaiting review 991-19¢

during the month of February to a high of 180 during the month of June. During the month of

Junz this backlog deiayed the review of documsanis by agprcximaze%y sight weeks, comparad
0 atypical document raview time of approximatsly two waeks

According to the Commussion,”  at least six full-time eguivalent (FTE) technician
positicns are needed (0 conduct document reviews, and &t least two FTE supervisory
positions ars needed to provide technical assistancs, conduct sita surveys, and perform
periodic spat checks and final checks. The Commissicn presently has three FTE technician
positions {plus ong additional FTE technician position beginning July 1, 19892) and ong FTE
Supervisory position ass:igned to perform daocument reviews. For reasens that ars not relsvant
to this anaiysis, only twa of the four FTE positicns assigned to perform document reviews are
presently {fe., as of June 29, 1992) operaticnal., Becauss of perscnnel shortages and the
increased volume of document revisws and fraining sessions. the Commission no longes
conducts site surveys, ang periodic spot checks and finai checks, and no longer performs
documeant reviews on Guilding and facility plans that ars not sublect t0 section 143-50, Hawaii
Revised Statutes.??

The lack of sufficient perscrnel resources to conduct site surveys means that state
and county agencies are unable to utilize the expertise of the Commission in accurately
determining the scope and cost of "ap tal improvement projects intended to ranovate existing
buiidings or faciities. and to remove architectural barriers that prevent persons with physical
disabilities from gaining acgess to and using these buiidings and facilities.  While the
Commission provided these Kinds of consuitative services in the nast, the lack of sufficient
personnel resources makes this practicaily impossible at the present time.30

Agencies that are urnable to accurately determine the scope and cost of proiects to
renovate existing buildings or faciities, and 1o remove architectural parriers that prevent
persons with physical disabilities from gaining access !o and using these buildings and
facilities, run the risk of encountering proiect delays related to insufficient furnding and cost
overruns.

Although the Commission used (0 conduct periodic spot checks with architects and
proect managers to verify that contractors were adhering to the plans and specifications for a
building or facitity, the Bureau gquesticns whether this was and stili is a function more
appropriately performed by architects and project managers alone. The Bureau believes that
the Commission should verify that a building or facility does not conform to applicable design
specifications or the UFAS when the architect or project manager has determinsd that the



appoiicabie design specifications or the UFAS when the archi
refusad (o take possession of the buiiding or facility from the cont
construction-related acce sswbu ity prablems.

5 practice of accompanying architecis and project managers ©
o verify that contractors are adhering ¢ the pians and specifications for a
ity appe (o the rationale for having an architect and project

resumably, if a contractor adheres (o the olans and specifications for a buldding o

facility, the plans and specifizations conform to appiicable design specifications or the UFAS,
and the architact and project managsr routinely monitor the werk performed by the contractor,
then the Commission shouid oniy nave to verity that the buiiding or facility does not conform
to applicable design specifications or the UFAS, gr that the architect or project manager is
iustified in refusing to take possession of the building or facility.31

Giver the Commission's personnel shortages and the current state of Hawai's
sconcmy--characterized by a decling in state revenues, the Bureau bslieves that the
Commissicn should reassess its currert priorities and the present allocation of personnel
resources as they relate to document raviews, site surveys, and periodic spot checks and final
checks untii such time as the personnel shortages are eliminatad.

Contracters and Construction Workers. As previously discusssed, the Commission
recommended that architests and project managers routinely inspect the wark of contractors
tc ensurs adherence to the plans and specifications for buiidings and facilities and,
conseduerntly, conformance to applicable design specifications or the UFAS. While the
Commission has compiad an extersive array of instructionai materiais and conducted
numerous training ciasses and workshops for engineers and architects, it may be necessary
to provide similar instructional materiais and cornguct similar training classes and workshops
for contractors and construction personnel in supervisary positions. If the people constructing
these buildings and facilities fail or refuse to take notice of design changes that make
buldings ard facilities accessible to persons with physical disabiities, then
construction-related accessibility problems wil continue o parsist. 1t is not feasible for any
agency to have an architect or project manager "on site” every hour of every day, inspecting
and verifying every piece of work performed on every cngoing capital improvement project in
the State. Consequently, education rather than enforcement may yield better, if not more
immediate, resulls.

Time, Thoroughness, and Money. Assuming:

(1)  That twc weeks Is the average amount of time needed by the Commission to
conduct a document review,
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i
Y

{3) That the periodic backiog of plans and specifications awaiting revisw Is linked
inexorabty 10 the nature of the Siate’s budgset cycis,

48]

the Bureau beligves that one or both of the fsliowing activities may immediately reduce th
length of time that stale and county agencies implemeniing prooosed cagital improvemant
proiects must expend on document raviews.

-

»

The first activity is to provice the Commissicn with adoitional personnel and program
rescurces 10 reducea to an accapiakie amount the pariodic backlog of pians and specifications
awaiting review, and the iength of time need by the Commission 1o conduct a document
review.32  The second activity is to reduce (limit) the thoroughness of the Commission's
document reviews. This second activity can be accomplished by limiting the length of ime
that the Commission i1s allowed to spend on ary one document rgview {g,, imposing a
required turnaround time for all document reviews).

Althaugh the current condition of the State’s sconomy may preclude the allocation cf
additional persorings and program rescurces, the Bureau beligves that limiting the length of
time that the Commission is allowed to spend or any one document review may be premature
given the lack of an in-depth and systematic assessment of the probiem. The Bursau further
believes that the policy implications of the second activity may prove to be especially
cffensive to persons with pnysical disabilities, who arg the primary beneficiaries of the State's
accessibility laws, and that these negative implications nesd to be considered thoughtfully
befcre this activity is undertaken.

Limiting the length of time that the Commission is allowed o spend on any ons
document review could impel the Commission to arbitrarily opine that the plans and
specifications for a building or facility do not contain sufficient structural detail to parmit tha
Commission to determine whether or not the plans and specifications conform to appiicable
design specifications or the UFAS. Another possible, albait unlikely, response from the
Commission to such a limit would be to arbitrarily opine that the plans and specifications for a
building or facility do not caonform to apglicable design specifications or the UFAS. Since the
former response (f.e., insufficient detait) is more credible and igss susceptibis to challenge on
technical merit, and since the latter responss implies a finding of nonconformance with
applicable design specifications or the UFAS rather than the inability to reach a decision, the
Bureau believes that arbitrary findings of nonconformance are unilkely.

30



PERSONS WITH PHYSICAL DISABILITIES

Hecommendations

The Bureau recommends that the Commission:

()

<)

(4)

{5

Describe for architecis and groject managerss the minimum kind of structural
detail needed by the Commission $o condust a preliminary reviaw of building and

T r and, if appropriate, the priorty that should be given o site
surveys 10 assist stale and county agancies in accurately determining the scope

tal imyg . D ended 1o rengvale existing buildings
or facilities, and to remove arghitsctural barriers that prevent persons with
physical disabilities from gaining access to and using these buildings and

facilitias;

Reass=ss the need for and, if appropriate, the pricrity that should be given to
pericdic spot checks intended to verify that contractors are adhering to the plans
and specifications for a buiiding or facility;

In coordination with the Department of Commerce and Consumer Affairs
(Contractors Licerse Board), assess the need for instructicnal materials, training
classes, and workshops geared oprimarily toward the activities of contractors and
gconstruction personnel in supervisory positions; and

In coordination with the Department of Accounting and General Services (Public
Warks Division) and the Department of Personne! Services (Training and Safety
Division), assess the need for instructionai materiafs, training classes, and
workshops geared primariiy toward the activities of architects, project managers.
and qother personne! who are responsible for ensuring that contractors are
adhering to the plans and specifications for buildings and facilities.

The Bureau further racommends that ail state and county capital improvement project
contracts inciude, within the descripticn of the scope ot work to be performed by an architect,
a requirgment that the architect submit building and facility plans for a preliminary review
when the plans are not mere than sixty ta eighty percent complete, or when the plans centain
the minimum xind of structural dstail needed by the Commissicn to conduct a preliminary

review.

In addition, the Bureau recommends that Governor's Executive Memorandum

MNo. 83-16 be updated to refersnce or incarporate the procedures established by and
respensibilities assigned under Govarnor's Administrative Directive No. 90-16.
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ENDMNOTES
Pians are drawings made 1o scae 10 'efjremﬂ’ tha tnn viaw Or 2 horizomal section of g structure or 2
machine. as a floor layout of a building. Robert %i . Handom House Websier's College Diciionary

{New York: Random House. ! 1991). p ‘JSE

Specifications are detailed descriptions of raguirements. dimensions, malerials. etc.. as of a proposead
puliding. thid.. p. 1285

Construction includes the rencvation of existing buildings ang fasilities, as well as the removal of architectural
barriers that may prevent persons with physical disabidities from gajning access te or using these buildings
and facilities,

41 O.F.R. 5101128 Appendix A

Making buildings and facilties accessible to and usable by persons with physical disabilities is not a stale or
county opticn. Title 1T of the Americans with Disabilities Act (P 103-336; reguires ali siate and county
agencies 1o ensure that nawly constructed baildings and facitities are free of architectural and communication
barriers that resiricl access or use by persons with physical disabilibes.  This reqguirement also appi
state and county agencies that undertake alarations ¢ existing buildings or facilitiss. The only option
stale and county agencies s whether to follow the UFATS or the Americans with Disabilities Act Accessibijty
Guidelines {minus the elevator examption). Hawali, Commission on Parsons with Disabilities, "Fact Sh

igft 1o

Sheat
Americans with Disabilities Act - Tiile 1[I afecting State and Local Governments. An Overview”. ADA-5 {March
19521, 4 pp.

Hawail. Office of the Governor, "Administrative Directive No. 90-16:  Implementation of Agt 3832-89, 5LH
1989" (March 5.1290). 2 pp.

Governor's Executive Memorandum No. 88-16 has not been updated to relerence or incorporate the
procedures established and responsibilities assigned under Governor's Adminisirative Directive No. 96-186.
Hawaii, OMice of the Governcr. "Executive Memorandum No. 88-160 Procedures for
Implementation of Capital Improvement Projects” (July 1. 19881, 22 pp. {with attachments}

3t

"Wary" does nol mean "exampt”.

Hawaii Rev. Stat sec. 103-30.5(D. ir fact, a varance must ensure aqual or greater access for persons with
physical disabilities. Sechon 11-217-2. Hawail Adminisirative Rules (Dema;t*nen! ¢f Health, Architectural
Access Caommittee Rules of Practice and Procedure) {see dafinition of "variance™;.

If the committee finds that an imminent perit 1o puksic neafth or safety reguires the adoption, amm“dmﬂm ar
repeal of a dasign specification upan less than twenty days' notica of a proceeding. and states In writing the
commiliee's reason far this finding, the committee may procesd without pricr notice or proceeding or upon
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O practicabio o adopt an emergency desgn

tnan one hundred lwenty

without renswal

The Committas i3 onby authorized o adopt, amend. and repeal design specibcanons that are aot covered in
the LUFAS.

50 Hawan Adminsirative

b3
a3
[l
&
wh

Hawai Rev. Blal, sec 1435

interview wih Franomes | cutive Director. Commission on Persons with Disabiilies. Juns 29, 19492

At

iy
for the Commussion 10 dentdy probiems with the dasgn
ype of fixtures 10 De insialled and he height of these iy
paint in the design phase. The lack of thase details s not 2 senous orobiam during a p
he intent of such 2 review i3 10 identily conceptual protiems wih the overall design
rather than spemf«c probiems with the reguirements. dimensicns. malterials, gtc. of th
Ibid.

point i the design phase. the plans for a buiding or fac

stractural detail
I

=]

Specifications are inexarably dnkad o the overall design of a building or facildy. When the design of a
buiiding or facilty changes. the specificalions will aiso change

Although specific re qUiermnfs dimensions, materials. gtc.. can and, in fact, do heip 1o make tuildings and
facilities more agcessibie to and usable by persens with physical disabiities, these details are largely
irrelevant if persons with ghysicatl disabililies are unabie to gnter of manauver within these bulidings and
facilities because of basic design prabiams (2.g.. the lack of elevators in high-rise bulldings. narrow hallways
and doorways, steep walkways, etc ).

This probably applies equally to architects who do so out of ignorance of the law and architecls who arg
aware of the law but do not take i seriously.

According to the Commission, building and facility specifications are simiiarly returned 1o architects for further
information when there is insuficient detall aboul speciic requirernents. dimensicns. matenais. gic. lLes

interview.

Advances in compuier-aided design (CAD) may have reduced the amount of #me and money needad to make
these kinds of changes.

Approval by the Commission is discretionary and not ministerial

Hawall Bev. Stal.. sec. 103-50.5{a); seclion 11-217-2, Hawall Adminstralive Rules {see delinition of
“variance”).

Section 11-217-10, Hawali Administrative Bules

State iaw gives the architectural access committee the authority 10 issue a variance, but does not require the
committee 1o do s0. Hawaii Rev. Stat, sec. 103-30.5(h).

Section 11-217-12{a:2). Hawall Administralive Rules.
With respect 1o {1} the third option. L e., hoping 1o prevait if 2 complaint is filed regarding compliance with the

raguirements of appicable design \pecmca* ans or the UFAS: and {2) the fourth option. Le.. acknowledging
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i monitor and. i nec
wanons or the UFAS. According

Comumussion is concarned that the Document Hav may possibiy
5 against governmeant agencies who behove that such agencles have faded

with taderal taws requiring governmant buildings accessibie to the disab
ifiedy] does not reguiss he
!

UIFA {Uniform information Praciices  Act ¢ )

government records that wouid not be discoverabie it a ol action 1o which the agency is or
may be a party {5ection 926-13{2:, Hawaii Bevised Siawstesy. a fear that a2 record may be
relavant fo future litigaticn i& not, in and of iself. a vaid exception o reguired agency
disciogure under the UIPA,

Hawail, Depariment of the AMorney General, Office of Information Practices, "OIF Opinion Letter No. 92-57
(Jung 16. 1892 pp. 1-2.

Lee intarview.
The hackleg of documents awaiting review during the first quarter of the fiscal year is greater than the backiog

of documents awaiting review during the second or third quarters of the fiscal year. but less than the fourth
quartes. The Commission altributes the backiog during the first gquarter of the fiscal year. in part, 10 the rush

Arguably. the large number of documents awaiting review a! the end of the fiscal yaar contributes o the
backlog during the first quarter of the fiscal year. tgo.

Ibid.
Ibid.
Ibid.
Ibid.

The Commission conducted 407 unduplicated document reviews during the 1930-1991 fiscai year. an
increase of more than 108 percent over the 1969-1990 fiscal year (195 unduplicated dacument reviews). The
Commission conducted a totai of 530 document reviews during the 1990-1991 fiscal year, an increase of
more thar 142 percent over the 1982-1990 fiscal year (219 total document reviews). 1t is interesting 1o ncte
that the ratio of unduplicated document reviews to duplicative {repstitive) document reviews decreased from
8.12% in fiscal year 1989-1999 to 3.310 in fiscal year 1989-1990, indicating an increase in the incidence o
duplicative document reviews hetween fiscal year 1389-1990 and fiscal year 1930-1991. Hawail, Department
of Heaith. "Report of Activities on H.R.S. 103-53C, Relating to Accessibility for Persons with Disabilities, Juty 1.
1990 - Juna 30, 1981". p. 2.

Lee interview.
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This s not to say that existing personnel and program reSoureas arg inadequats: rather, the Burgay meraly
recommands thal the Legisiature considar appropriaing addifional personnet and program rescurces o
reduce 10 an goceptable amount the periodic backlog of pians and specifications awaiting raview, and the
length of time nead by the Commussion o conduct a documnent review.
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Chapter 4

THE HAWAI STATE ENVIRONMENTAL
IMPACT STATEMENTS LAW

Siate Law

Subiect tc certain exceptions, secticn 343-5(by, Hawaii Revised Statutes, conditions
mprovemeant project by any stale or county

ha implementation of a proposed capital |
xecutive branch agency on the acceptance! ¢f a final anvironmental impact sia
{E1S),2 when the project proposas, among other things, the use of state or county funds or tha
use of state or county lands 3

~—

41

o,

Procedural rregularities

Hawaii's environmental impact statements law? nsither prevents state ard county
agencies from undertaking environmentally-adverse capital improvement proiects, nor
nrovides for the termination of proposed capital improvemsant grojects because of their
adverse environmantal consequences.” The law has been used successiully, howaver, to halt
(i.e., interminably delay) proposad projests for  procedural  irregularities  in their
implementation.®

According to the Office of Environmantai Quatity Cortrol (OEQC),” these delays
usuaily stem from lawsuits chalienging a state or couniy agency’s failurs to prepare an
environmenta!l assessment (EAYLB an agency's issuance ot a regative declaration,?
Governcr's or a mayor's acceptance of a final E!S. According to the OEGC,'? some of the
delays encountered by "certain state and ccunty agencies”’! during the implermentation of
proposed proiects stem partly from the agencies' "failure to integrate the environmental
impagc: statemants process into their ongoing planaing activities” 12

Section 343-7, Hawai Revised Statutes, requires judicial proceadings to be initjated:

(1} Within one hundred twenty days:

(A) Of a state or county agency's decision to implement or approve a proposed
capital improvement project, if the agency decides io implement or

apprave the proposed project without preparing an EA; or

(B) After an agency starts a proposed project, if the groject is started without a
formal determination by the agency that an EIS is or is not reguired;
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Togriitd
(3 nas besn informad of the Govarnor's or 2
To assist state and county agsncigs in mesting under the
- o P e i PR i . ™ P . riloe -
vironmantal impact statemanis law, the Environmental Council has adopted rules that
o
2 Prescribe the contems of an EIS%#
e Prescribe procedures f raparing an EA;7>
o S Py i - e o =’ 16
o Estaniish criteria 10 determine whethser or not an €15 is accepiable;!v
s Estabiish procedures whereby specific types of proposed capital improvemsant
oroiects, because they will probably have minimal or no significant effects on the
R ‘ s ; et A7
snvirgnment, can be declared axemp! from the preparation of an EA;Y and

® Proscrine the contenis of an EA, 18

In addition, the OEQC has published "A Guidshock for the Hawali Siate Environmental
Raview Process”,’® which containg two appendices respsectively entitied:
(1} TAppendix F: Environmental  Assessments  Contenis  and  Notice  of
Determination™ and

(2)  TAppendix G: Draft and Final Environmental Impact Statement Checkiist”.

Together with ths guidebook, thase two appendices provide an easy o undarsiand,
step-by-step, iem-by-item, guide o preparing and reviewirg envirgnmental assessmeants,

1 !

draft environmental impact statements, and fina! environmental impact statements 20

According to the OEQC,2' deiays involving a state or county agency's faiiure to
prepare an EA siem pa"*'v from the agency's faliure 1o consuit?? with the office on the matie
of wnether an EA should be prepared for a proposed capital improvement project. Accoerdin
to the OEQC,23 delays invclving an agency's issuance of a negative dectaration or the
Governor's or a mayor's acceptance of a final EIS stem partly from the lack of early
consuitation duris g the preparation of the EAZY and partly from the failure to consult with
appropriate agenciss and concerned citizens and groups prior to filing the draft EIS,
raspactively 29

‘1
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ts cut that changes to the snvirgnmental impact statemeantis law

2 Establish procedures 10 make availabie for pubiic review and comment a draf

}

EA for which a negative deciaration is anticipatsd;

® Hequire 2 draft EA 10 be made available for public review and commeant for thirty
days;

® Raquire the office to inform the public of the availability of a draft EA for public
ravigw and comment;

pond in writing to commeants received
during the review and to preparse a final! EA to determineg w?“ ther an EIS is
required: and

) Aequire state and county agencies o resp

2 Raguirs any judicial proceading, the 5
EIS is not reguired for a proposed capital improvemaent project, to e brought
within thirty (rather thar sixty} days after the public has besn informed of the
dstermination.

Interesiingly, prior state faws and the ?nang to the anvironmeantal impact statements
law do not expressly prevent a state or courty agency from submitting to the OEQC for
"nublication” in the OEQC Burletin?8 a draft EA ma is clearly deficient with regard to the
requirement for early consultation. For that matier, siate law does not exprassly pravent an
agency from submitiing to the OEQC 2 draft EA that is manifestly deficient with regard to
other content reguirements. The only remeady avallable 1o aggrieved parties under thess
circumstarices is to initiate a lawsuit challenging an agsency's determination that an EiS is not
required for a propossd oroject.
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35’ reversad s dacisicn not

According to the OEQC,%2 a state or county agency's dacision 1o procesd or not (o
» the implementation ¢f 2 oroposed capital impro sct, or the desision 10
r with the im p‘errm*at on of an aiterna ,
‘or the proposed proiest.  In some instancas, ';'“sowever, a i
erd by an agsncy t raticnaiizes or defend the agency's decgision to proceed with the
mplementation of the groject in a predstermined manner 33 In fairness to thass agenr*ées the
OtOC”4 pointed out that a proposed project is typicaily authorized by the Leg slature before
the finai EIS for the preject has been prepared by the impiementing agen Conseguantly, a
final EIS {for a proposed project could be inconsistent with the prOJeci :'4*h3rized by the
Legislature through no fault of the implementing agency.

Tha moneys neaded to conduct an EIS are typically appropriated as "plan funds”, and
these funds are specifically attached o a proposed capital improvemsnt project rathsr than an
implamenting agency's operating budﬂeﬁ Ongoing pianning activities, howsver, ars
specitically attached to an agency’'s operating budgset. A state or r‘-ﬂun%y agency waould have
to request that the Legisiature amend the authorization for a propossed orﬂ;ecr if the language
in the initia! authorization bilt precluded the Implementation of a different kind of project (1.e.,
an a'ternative action) altogether.

Arguabiy:

(1} Integrating the environmental impact statements process intc the ongoing
planning activities of state and county agencies would lessen the likslihood of a
final EIS for a proposed capital improvemsnt projsct being inconsistant with the
proposed oroject authorized by the Legislature:

{2y Legislative authorization of a proposed project does not automatically maks the
project the best alternative for attaining a government objective: and

(3) Ceonforming a final EIS for a proposed project to an authorization in an
appropriations biil takas iess time than requesting the Legisiature ¢ amend the
appropriations bill to conform tc tha finat EIS, assuming this does not initiate a
lawsvuit chailenging the acceptance of the final EIS.

33



LY E e

5

Ty
1
| Sr ]

L 3

{1y The anlerrnative of no action or of postpening action pending further study,

(2} Alternatives requiring actions of a sigrificantly different nature that would provide
simiiar benefits with different environmeantal impacts;

(3) Alternatives related to different designs or details of the proposed actions that
would present giffarent environmental imgpacts; and

(4) Alternative measures to provide for compensatior of fish angd wiidlifs losssas,
including the acquisition of land, waters. and interests thereln.

In each case, an agency's aralysis is raquired o be sufficiantly detailed 1o allow the
comparative evaluation of the environmental benefits, costs, and risks of a proposed project
and each reasonable alternative action.3%

Hawall Administrative Rules, section 11-200-17, stales that:

. exploration and oblective evaluation of the
environmental impact 1 reasonable alternative actions,
particularly those that might erhance environmental quallty or
avold or reduce some or all of the adverse envircnmental benefits
[sic], costs, and risks [of a proposed capital improvement
project] shall be included in  the agency review process
[environmental impact statement] in order not %o prematurely
foreclioss options which might enhance environmental gquality or
have less detrimental affectzs {on the environmenti . . .

. & rigorous

Cct

Private Consultants

According to the OEQC,37 a substantial amount of work related to the environmental
impact statements law {(e.g., the preparation cf environmental assessments, draft
envircnmental impact statements, ang fina! environmenial impact statements) is performed by
private consultants rather than the staff of state and county agsncies. Whether for lack of
sufficient personns! rescurces or staff expertise, or for failure to integrate the environmental
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icult for these
s snvirgnmental
assessmenis® and draft envirormental impact statements, and o respond 1o public
comments and Concerns anoul propossd cagital improvement projects In & fimsly and
thoughtful manner during the preparation of final environmentai imgact statsments.

.
dizscciation of some agencées from the environmental

«

According to the OEQC.*! the rasultant

;maaci statemenis process may ke ons of the reascons wny these agencies view the process

as a nindrance 1o the mg%emenaééon of proposed proiecis razher than an integral cart of their
wn capital improvement programs (e, ongeing planning activities) 2

Use of Negative Declarations to Save Time

Accerding to the OEQGC 43 negative declarations are sometimes issued by state and
county agencies, without regard 1o environmental affects, to save time and keep proposed
capita! improvement projecis on schedule. According to the OEQC,*4 this appears to happen
most often when the appropriation for a progosed project s due to lapse at the end of a fiscal
year. The CEQC beiieves, in some insiances, that an agency may have waited tog long
before beginning work on an EIS and that the agency could have little or no choice (because
of time and budget constrainis) but o issue a negative declaration in order to keep a
propesed project on schedule. 40

Exemptions

Section 343-8(7), Hawail Revised Statutes, requires the Environmenta! Ccuncil, after
consultation with the affected state and couniy agencies and in accordance with the Hawali
Administrative Procedurs Act (chapter 91, Hawar Revised Statutesy, to estabilsh procedures
whereby specific types of proposed capital improvemeant projects, because the proposed
proiects will probably have minima! or no significant effects on the environment, are declared
exempt from the preparation of an EA.46  According to the OEQC,47 some agencies ars
preparing environmental assessments and issuing negative declarations for proposed projects
that could be declared exempt from the preparation of an EA pursuant to section 343-6(7),
Hawaii Revised Statutes. According to the OEQC %8 the issuance of a negative deciaration
theoretically delays the implementation of a proposed project for a minimum of sixty days
while the time for initiating a lawsuit to challenge an agency's determination runs out.49

The OEQGCSC recemmends that state and county agencies, in consuitation with the
office, utilize the procedurs specified in Hawail Administrative Rules, section 11-200-8, to
declare exempt from the praparation of an EA specific types of proposed capital improvement
proiects that wili probably have mirimal or no significant effects on the environment.
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iably, the changes made 1o the envirpnmental impact
ws of Hawail 1992, may:

Reveal deficiancies in environmental assessments that, until now, would have
gone unnoticed by other agsencies as wall as citizen groups and individuals;

Increass public scrutiny of state and counly agencies’ raticnales for issuing

negative declarations;
Subject state and county agsncies to lawsuits chailenging an agency's
determination that an EIS is nct reauired for a proposed capitai improverent

project; and

Deiay the impiementation of proposed projects while the impiementing agency's
negative deciaration is litigated.d!

OEQC's unsuccessfu! attempt to refuse to publish in the OEQC Bulletin

environmental assessments that did not meet the requirgment for sarly consuitation raises the
following policy guestion for the Legislature: "Should the CEQC be allowed !o refuse to
publish in the OFQC Bulletin a draft EA®? or a draft EIS that, in the office's opirion, is clearly
deficient with regard to content requirements?” If the answer tg the foregoing guestion is
"yes", then the next palicy question is: "Should this authority be established by statute?”

It is interesting to note that Governor’'s Executive Memorandum No. 88-16 states:52

Concurrence of Preliminary Flans

General Policies

b. The Office of Envirommental Quality Control will evaluate
the environmental impact of CIP projects in accordance
with Executive Order of August 23, 1971 and with
Chapter 343, Hawaii Revised Statutes, and with the
Environmental Impact Statement Regulations.

According to the OEQC,5% the office doss not presently evaluate the environmental impacts
of proposed capital improvement projects in accordance with the Governor's Executive Order
of August 23, 1971, the environmental impact statements law, or the environmental impact
statement rules .55
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ing a state
required for a proposed capital improvement

acceptance of 2 fnal EIS, can he avoigded b

draft EIS, respect VF‘,( than ailowing the OEQC ] QEQC Bulletin a
draft EA or draft EIS that, in the office’s copinicn, és ciear%y defini ragard to content
requiremants may save socme time and money. Arguably, the approximate savings wouid be
the amount by which the sum of the cost of defending against a iawsuit, tha cest of any

proiect dalays caused by the lawsuit, and the cost of revising the draft EA or draft EIS if the
lawsuit was successful, excesds the sum of the cost of the QEQC's review, the cost of any
orcject delays caused by the review, and the cost of revising the draft EA or draft EIS.55 Wi
the naw thirty-day public review and comment period for dra®t environmental assessmants
craated by Act 241, Session Laws of Hawall 1992, a clearly deficient draft EA may be spotted
tracked, and targeted for a lawsuit before an agency's negative declaration is published in the
QEQC Bulietin.

-

Arguably, no time or money would be saved by allowing the OEQQC to rafuse to pubiish
in the OEQC Bulietin a draft EA or craft EIS that was clearly deficient with regard to content
raquirements unless:

{1  The drat EA was exposed during the thirty-day public review and comment
period, the impiemsnting agency issusc a negalive declaration, and the negative
deciaration was chailenged in court; or

(2) The drait EIS was exposed during the forty-five day public review and comment
period, the Governor or a maycr accepted the finai EIS, and the acceptability of
the finai EIS was challenged in court,

In addition, no time or money would be saved if the sum of the cost of the OEQC's
review, the cost of any project delays caused by the review, ard the cost of revising the draft
EA or draft EIS, equalled or exceeded the sum of the cost of defending against a lawsuit, the
cost of any project delays caused by the lawsuit, and the cost of revising the draft EA or draft
EIS if the lawsuit was successful.57

To Proceed or Mot to Proceed. Oespite admonitions to the contrary, some final
environmenta! impact statements allegedly become self-serving recitations of the benefits and
rationalizations of proposed capital improvement projects. In simpler terms, the decision not
to proceed with the implementation of a proposed project Because of the project's
environmental costs and risks, or 1o proceed with a less environmentally-detrimenta!
alternative action, does not always receive serious consideration from state and county
agencies.

In fairness o these state and county agencies, it could bg argued that:
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{3) Legisiative authorization of a proposed project does not automatically make the
project the best alternative for attaining a government obiective, but conforming
a final EIS for a proposed project to an authorization in an appropriations bili
takes iess time than requesting the Legislature to amend the apgropriations biil
to confarm to the final EIS.

The alleged failure of some state and county agenciss to integrate the environmental
impact statements process into their ongoing planning activities should not come as a2 teotal
surprise to anyone since the monies nesded to conduct an EIS are typically appropriated as
"plan funds”, and these funds are specifically attached to a proposed capital improvemeant
project rather than an implementing agency’s operating budget.

Preparing Environmental Assessments and Environmental Impact Statements. When
state and courty agencies are required o research, discuss, and prepare environmental
assgssments and environmental impact statements, and respond to public comments
regarding thess documents, the responsibility of addressing environmental concsrns is placed
where it belongs--on the agency implementing a proposed capital improvement project.
Arguably, the responsibility of addressing envircnmental concerns does not beiong to private
consultants, other (external) agencies, special interest groups, the general public, or the
courts. While this system of checks and balances is essential to maintaining the integrity of
the environmental impact statemants process, it shou!d not be aliowed to take the place of

therough planning and thcughtful intra-agency review.

Whiie there is no way to conclusively demonstrate that the (al’eged) dissociation of
some state and county agencies from the environmental impact statements process has
caused these agencies to view the process as a hindrance ta the implementaticn of propcsed
capital improvement projects, it stands to reason that task-oriented agencies will tend 10 reject
environmentai concerns in much the same manner that the human body rejecis foreign
tissusg.

Negative Declarations. In fairness to those state and county agencies that may be

issuing negative declarations to save time and keep preposed capital improvement projects
on scheduie, delays in processing allotment requests and aflotment advices, seiecting
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. g th i proiast, rtising for and awarding bids, reviewing and £rocassing
ontracts, ang other related matters, are sometimes Dayond the coniral of these agenc%es.
This is not to imoly that saving time and keeping a oropossed project on scheduie justifies th
i a negative deciaration: as a matter of principie, keeping a proposed project an

a

should be a subordinate consideration in an agency's decision to i$su8 a negative

Som entiongd activities taks piace simultanesusly
rather than ssgusntially, and that some proposad capital improvement projects are fundsd in
phases rather than all at once, the amaunt ¢f time a _:3”1 est ta some of these delays can
still be guite substantial. Appropriations for progesed projects that are to be implemented
during the second year of the biennium (e.g. July 1, 1992 :¢ Juns 30, 1993 for the 1991-1993
blennium) lapse twe years after the start of the new fiscal year (e.g., on June 30, 1994 for the
fiscal year baginning July 1, 1992}, rather than three years afier the start of the new fiscal
year (2.g.. on June 30, 1994 for the fiscal year beginning July 1, 1991) for proposed projects
that are 1o be implemented during the first year of the biennium {2.g., July 1, 19871 1o June 30,
1992 for the 1991-1993 bisnnium).

r""l-

Tha three-year iapsing reguirement for capital improvement project appropriations has
ne relation to the iength of fime that is needed to completa a proposed project or to obtain all
the permits and approvais needed to implemant the project.  According to Article VI,
section 11, of the Constitution of the State of Hawail:

i1 appropriations for which the source is general obiigation bond
funds or general funds shall be for specified periods, and no such
appropriation shall be made for a period exceeding three years.
Any such appropriation or any portion of any such appropriation
whieh is unencumbered at the closs of the fiscal period for which
the appreopriation 1is made shall lapse; providad that no
appropriation for which the source 1s general obligation bond
funds nor aany portion of any such appropriation shall lapse if the
legislature determines such appropriation or any portion of such
appropriation is necessary to qualify for federal aid firancin

and reimbursement, wWhere general obligation bonds have been
authorized for an appropriation, the amcunt of the bond
authorization shall be reduced in an amount equal to the amount
lapsed.

Similarly, the Genera! Appropriations Act of 1391,98 contains the following provision:

fny law or any prevision of this Aact to the contrary
notwithstanding, the appropriations made for eapital investment
[improvement] projects authorized in this Act shall not lapse at
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Exempt Projects. The amount of time ang money thal ara presently spent on
proposed capital improvemant projects that will prokably have minimal or no significant
effects on the environment could be reduced, and the amount of ime and money now spent
on proposed projects that wili clearly have significant effecis on the environmeant could be
increased, if additicnal types of projects wera categorically exempted from the preparation of
an EA in accordance with section 343-7, Hawaii Aevised Statutes, and Hawali Administrative
Rules, section 11-200-8. Categorically exempting additiona! types of proposed projects from
the preparation of an EA could, however, have negative repercussions if state and county
agencies apply these exemptions o projects that ciearly exceed the scope of the actions
declared exempt (e.g., the replacemant cor reconstruction of sxisting structures and facilities
where the new structure will be located generally on the same sit2 and will have substantially
the same purpose, capacity, density, height, and dimensions as the structure replaced) 59

If a proposaed capital improvement project exceeds the scope of the action daciared
exempt from the preparaticn of an EA, then the siate or county agency impiementing the
proposed project must prepare a draft EA. (For the purposes of this discussion it is assumed
that the propesed prgject does not ciearly require the preparation of an EiS, and that a draft
EA would be prepared in anticipaticn of a negative declaration.) Since no public notification is
required for proposed projects declared exempt from the preparation of an EA, the opportunity
for misuse and the iack of adequate checks and halances makss this a risky proposition. In
fact, state and county agencies are only required to maintain records of proposed projects
that the agency has found to be sxempt from the preparation of an EAS0 There are no
provisions for the OEQC or any other agency to monitor compliance with the rules, and the
initiation of a lawsuit challenging an agency's failure to prepare an EA appears to be the only
way to enforce compliance with the ruies. If a lawsuit challenging an agency’s failure to
prepare an EA is initiated under these circumstances, the resultant delays couid be very
costly and time-consuming.

The tack of public notification requirements for proposed capital improvement projects
declared exempt from the preparation of an EA, and the inability of the QEQC or any other
agency to monitor compliance with the rules relating to the exemption of prenesed projects
from the preparation of an EA, means that a lawsuit challenging a state or county agency’s
failure to prepare an EA will probably be initiated just prior to or during actual construction,
when the project becomes visible to the public.
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Time, Thoroughness, and Money. Assuming:

(4)

1at not ali preposed capital imprevement projects require the preparation of a
draft EA;8

Trat al! draft environmenial assessmenis and draft envirgnmental impact
statemants should be equally thorough, though not egually complex and
time-consuming;

That the thoroughness of dra®t envirommantgi assessments and draft
anvironmental impact statements depend on the amcunt of time and moneyf2
that state and couniy agenrcies aliot for them; and

That some state and county agencies will always view environmental concerns
as the responsibility of other agencies, special interest groups, anrd the courts,
and not willingiy spend the time or money needed {0 prepare thorough draft
environmantal assessments or draft environmental impact stataments;

the Bureau believes that one or more of the following approaches may immediately reduce
delays in the implementation of proposed capita: improvement projects.

The first appreach invelves increasing the amount of program and personnel resources
devoted to the preparation of draft environmental assessments and draft environmental
impact statements to enable state and county agencies to develop the in-house expertise
needed ic orepare adeguate draft environmental assessments and draft environmental impact
statearments, and to respond to public comments and concerns about proposed capital
improvement prejects in a timely and thoughtfui manner during the preparation of final
environmental impact statements. 83

The second approach involves encouraging state and county agencies to:

Consult with the OEQC on the matter of whether a draft EA should be prepared
for a propcsed capital improvement project if there is any uncertainty about the
need for a draft EA; and

Give due consideration to the rules requiring early consultation during the
preparation of a draft EA and consultation with appropriate agencies and
concerned citizens and groups prior to filing a draft EIS.

The third approach invoives:

Integrating the environmental impact statements process into the cngoing
planning activities of state and counly agencies to lessen the iikelihood of a final
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pital mproy i baing inconsisiant wih ine
thorized by the Legisiature;
Wordi iooigiative authnrizaiiong for propose nlacts t How siate and nounty
® Wording iegisiative authorizations for proposed pr -u}s {3 to allow siale anc county
agencies 10 determine the best aiternative for attaining a government obiective
through the environmental impact statemsants process; and
2 Waording a;&g.rcpréazions Bills 3o that i takes less time 1o conform an authorization
in an appropriations bilf 1o a final EIS for a proposed project than it fakss {o
conform the final EIS 1o the aporopriations il

The fourth approach invoives DHFOUZ'B.H g statz and county agencias, in consui
with the OEQC, to utilize the procedur spe_f ed in Hawaii Administrative B ,
section 11-200-8, to declare exempt from me preaarat ion of a dratt EA specific typss f
precposed capital improvement projects that will probably have minimal or no significa
gftects on the gnvirgnment,

The fifth approach involves amending the envircnmeniai impact statemeants law to
allow the OEQC to refuse to publish in the CEQC Bulletin a draft EA or draft EiS that, in the
office’s opinion, is clearly deficient with regard to content reguiremeants.

Recommendations
The Bureau recommends that the Legislature:

(1) Consider increasing the amount of program ang personnel resources devoted 10
Implementing the environmenial impact statemenis law sc state and county
agencies can develop the in-house expertise neaded to prepare adsguate draift
environmental assessmenis and draft snvironmental impact statements, and
respond to public comments and concerns about proposed capital improvement
projects in a timely ang thoughtfu! manner during the preparation of final
environmental impact statements;

{2) Consider amending the envircnmental impact statements law so the OEQC can
refuse to publish in the QEQC Builetin a draft EA or drati EIS that, in the office's
opinion, is clearly deficient with regard fc content reguirements;

(3) Integrate the environmental impact stataments process into the orgeing planning
activities of state and county agencies tg iessen the likelihood of & final EIS for a
proposed project being inconsistent with the project authorized by the
Legislature;

48



THE HAWAI STATE ENVIBONMENTAL IMPACT STATEMENTS L

to conform an authgorization i an
ifhtca fmaé E&S f-&r a propossed project than it 1akes 1o conform

(1) Consult with the OEQC on whather a draft EA should be prapared for 4 proposed
proiect if thare is any uncertainty apout the nead for a draft EA;

(2) Give due consideration to the rules requiring early consultation during the
preparationn of a draft EA and consultat:ion with appropriate agencies and
concernad citizens ard greups prior {o filing & draft EIS; and

(3) Utilize the procedurs spacifisd in Hawail Administrative Rules, section 11-200-8,
to daciare exempt from the preparation of a drall BEA specific types of groposed
projects that wilt probably have minimal or no significant effects on the
envircnmant, in consuitation with the QEQC.

The Bureau further regcommends that Governor's Executive Memorandum 88-16 be
revised to accurately reflect or clarify the present role of the OEQQC in the implamantation of
proposed capital improvement projects.

ENDNOTES

1. Acceptance s a formai determination that the document reguirad to be fled pursuant 1o section 343-5, Hawail
Revised Statutes, fulfills the definition of an environmental impact siatement {EiS), adeguately describes
identifiable environmenta! impacts. and satisfactorily responds to Fornmenzs received during the review of the
£15. Hawail Rev. Stal. sec. 343-2 (see definition of "acceptance”}.

"Acceptance” s not to be confused with "aporoval”, which is a discretionary consent required from a state or
county exacltive branch agency prior 16 the actual implementation ot & proposed capitai improvemeant project.
Discretionary consent is a consen:, sanction, or recommendation from an agency for which judgment ard free
will may be exarcised by tha issuing agency. as distinguished from a ministerial consenl. Hawali Rev. Stat..
sec. 343-2 (see definitions of "approval” and "discretionary consent”).

The final authority to accept a final EIS rests with:
{¥y The governor. or the governor's authorized representative. whenaver a capital improvement project

nroposes the use of state lands or the use of state funds or. whenever a slate agency propsses a
project within the elght categories in subsection 343-5{a;, Hawaii Revised Statutes: or
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{2y The mavor, or

d repre
osropeses only the use of county lands o county funds

Hawaii Rey. Stat | sec. 343-5(b).

An environmental imgast statement i3 an informational document prepared in compiiance with the rules
adopied under saction 343-5. Hawail Revisaed Statutes. and which discloses the environmental effects of a

the community and State. effects of the economic activitias arising out of the project. maas
minimize agdverse effeats, and alternativas 1o the project and their enviroamen
fitad for puble review 3 re H
i5 the document that has incorporatad the public’s commants and the responses ¢ those commenis. The
final statermant is the document that is evaluated for accspiabiity Dy an accepting authority. Hawall Rew.
St sec. 342-2 [sae definition of "gnvironmental impact Statement”),

tai effacts. The inidi

The eight categories described in subsaction 343-5{a). Hawaii Revised Statutes. are

{17 The proposed use of state or county lands or the proposed use of state or county funds. other than
funds to be used for feasibility or planning studies for pessible tuture programs or projects that a
state or county agency has not approved. adopted. or fusded. or funds to be used for the acqguisition
of unimproved real property, subiect to the condition that the agency consider environmental factors
and availahle alternatives in the agency's feasibility or pianning studies;

(2} Any proposed use within any land ciassitied as conservation district by the Land Use Commission
urder chapter 205, Hawaii Revised Stalutes:

{3) Any proposed use within the shoraline area as defined in section 205A-41, Hawaii Revised Statutes:

4y Any proposed uss within any historic site as designated in the National Register or Hawail Register
as provided for in the Historic Preservation Act of 1968, Public Law 89-665. or chapter 6E, Hawali
Revised Statutes:

{8) Any proposed use within the Waikiki arsa of Qahu. the boundaries of which are delinealed in the
Land Use Ordinance, as amended. estabiishing the "Waikiki Special District”;

(8) Any proposed amendments to existing county general plans where the amendment would result in
designations other than agricuiture. conservation, or preservation, except for new county general
plans or amendments 1o existing county general plans initiated by a county:

{7) Any propossd reclassification of any land classified as conservation district by the Land Use
Commission under chapter 2056, Hawaii Revised Statutes: and

(B) The proposed construction of new, or the proposed expansian or medification of existing, helicopter
facilities within the State. which by way of their activities may affect: [A) any !and classified as
conservation district by the Land Use Commission under chapter 205, Hawaii Revised Stalutes:
B3 the shoreline area as defined in secticn 205A-41, Hawali Revised Statutas: (C) any historic site
as designated in the Nationai Register or Hawaii Register as provided for in the Historic Preservation
Act of 1966, Public Law B3-665, or chapter BE, Hawali Revised Statutes: or (D) until the statewide
historic places inventory is compieted, any historic site found by a tield reconnaissance of the area
aftected by the helicopter {acifity and which is under consideration for placemant on the National
Register or the Hawaii Register of Historic Places.
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According 1o the OEQC the implementation of some environmentally-adverse projects are challenged on

procedural grounds {.e.. on the bases of procedural irregulanties) even though the underlying issusg is one of

assthetics and the decision to proceed of nol fo procesd one Of exscutive privilege.  Interview with Brian
~

Choy, Director, Office of Envirgnmental Quality Contrg! {GEQ0), Jure 17, 1992,

Gavid Callies, Ragulating Paradise (Unwersity of Hawall Press, 1684), p. 121,

Catlies points cut that in Matsumolo v. Brinegar. 568 F.2d 1289 19th Cir. 1978}, the Fedaral Court of Appeals

for the Ninth Circuit stated:

Review of the decision ¢n the meriis is not required by NEPA [the MNational Envirgnmentai Policy
Act]l.  The project when finished may be a zomplete blunder-MNEPA insists that it be a
knowledgeabie blunder.

The same can apparently be said about Hawaii's environmenial impact statements law, i.e.. a proposed
capital improvermgnt project may be a complete environmental blunder when compieted—-state law merely
insists that the proposed proiect be a knowledgeable {as opposed t¢ an accidental} blunder. thid., p. 120.

Choy interview. Jjune 17, 1992,
An environmental assessment (EA) is a written evaluation to determine whether a proposed capita!

improvement project may have a significant efiect on the environmenl. Hawali Bev. Siat, sec. 343-2 (see
definition of "environmental assessment”).

Choy's references and those of the Bureau are to environmental assessments rather than draft environmental
assessments since his perceptions and this interview were based on events that took place pricr to June 17,
1992, the effective date of Act 241, Session Laws of Hawaii 1992 (see the subsequent discussion in this
chapler regarding the changes made 1o the envircnmental impact statements law by Act 241},

A negative declaration is a determination based on an EA that a proposad capita! improvement project will not
have a significant effect on the environment and, theretore. will not require the preparation of an EIS.
Signtficant ettect is the sum of effects on the quality of the environment, including acticns that irrevocably
commit a natural rescurce, curtail the range of beneficial uses of the environment, are contrary to the State's
environmental policies or long-term environmental goals as established by law (g g., chapter 344, Hawaii
Revised Statufes), or adversely affect the eccnomic or social wellare. Hawaii Rev. Stat.. sec. 343-2 (see
definitions of "negative declaration” and "significant effect”).

Choy interview, June 17, 1992.

The identities of these agencies are nol relevant to this study and have been intentionally left out of this
report.

In certain company, "failure to integrate” is an idiom for going through the required motions but paying little
more than "lip service” to a particular activity.

Hawaii Rev. Stat., sec. 343-7(bj, as amended by Act 241, Session Laws of Hawail 1992 (see the subsequent
discussicn in this chagpter regarding the changes made to the envircnmental impact statements law hy
Act 241).

Sections 11-200-16, -17, and -18, Hawali Administrative Rules (Department of Health. Environmental Impact
Statement Rules).
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Which nragoribeg H
of a proposed cag i
environmanial impact statamants iaw.

Saclion 11.204-23. Hawail Administrative Ruojes.
Saction 11-200-8, Hawaii Administrative Hulas,
Section 11-200-10, Hawall Adminisirative Fules,

Hawail, Office of Envronmental Quality Control. "A Guidebook for the Hawal State Environmental Heview
Process” {August 1892} 135 po. fwith appendices).

This is nol to say that tha praparation of an BEA draft EIS. or final £15, 15 necessarily an sasy matier,
Chroy inlerviaw, June 17, 1992

Although the OEQC’s advice regarding the need for an EA is not binding on a state or county agency and tha
office’s opinion carries little or no weight in court. an agency's decision not to prepare an EA s arguably
bofstered when the office is consulted prior to the impiemeniation of a proposed capital improvement project.
Arguably, the term "failurg fo consult” includes such other circumstances as an agency's “reluctance 10
consult” or “refusa! to consult” with the GEQC on the matter of whether an EA should be prepared for a
proposed projact.

Choy interview, June 17, 1992.

Hawaii Administrative Ruies. section 11-200-9, requires state and county agencies 10 assess proposed capital
improvement grojects at the earliest practicab'e time in order to assure thoughtfu! and deliberate evaluation in
determining the significanse of various environmentai impacis. Subsequent to the conceplion of a proposad
project, but prior to the adopiion of a plan of action, these agencias are raquired to identify potential impacts.
avaluate the potential signiticance ¢f 2ach impac!. provide for detailed study of major impacts. and detarmine
the need for an Ei5.

State and county agencies are also reguired to consult with other agencies having jurisdiction or expartise as
well as citizen groups and individuals i the assessment procass.

Hawail Administrative RBules, section 11-200-15, requires state and county agencies to assure that all
appropriate agencies and other citizen groups and concerned individuals are consuited in the preparation of a
draft EIS. These state and county agencies are required o develop fully acceptable draft snvironmental
impact statements prior to the time the draft stalemants are filed with the CEGC. through a full and compiete
consultation process, ard are prohibited from relying solely upon the review process 10 expose envirgnmental
concerns. The rules provide, howsaver. that the entire consultation process may be waived by the Governar or
the mayor of a county if the proposed capital improvement project involves minor environmental conceams.

Hawaii Administrative Rules, section (1-200-22{a}. prohibits public review from being substituted for earty and
open discussion with inlerested persons and agencies, congerning the environmental impacts of a proposed
capital improvement project. Review of the draft EIS for a proposed project Is intended to provide the cublic
and other agencies with an opportunity to discover the extent to which a state or county agency has examined
environmental concerns and available alternatives.

Choy interview, June 17, 1992,
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THE HAWAI STATE EN

Laws See
¥ing, dralt environmentai assessmeru 4 dral envronmantal impact staternents ara nol

e gvalabpility of adrall EA or

7

é;'f tha buliehn rather. notces are

"publishad

draft 215 for review and comiment

Publication i the builgtin 15 a prerequisite 1o meebing the public review and comment reguiremanis of 1
Jra'run at lwr:»f,,% sia Smnents law. : ished 1n the bulletin, the dralt E4 o

[

sments rather than draft envirpnmentai
17,

ces and those of the Bureau are o envirgnmental assess
inca hig perceptions and this intarview wera based on avants that took place prior 1o Jung
Hive date of Act 241, Session Laws of Hawai 1992

According 1o Choy. no stale or counly agency initially challenged the office’s dacision not pubdish in the
OEQC Bulletin envirgnmental assessmants that did not meset the requirernent for garly consultation. This
recantly changed, howevar. when another qovernment agency chalienged the office’s decision not 1o pubish

ar EA that did not maet the requirement for early consuitation. Choy intarviews, June 17 and September 106

-1992.

According to Choy, the Department of the Attorney General recently informed the OEQC that the oifice lackad
g P ¥ y

the statutory authority to reiuse to publish in tha DEQC Bulletin draft environmental assassments that did not
mesat the requiremant for early consuitation and advssed the office to stop this practice. Choy inlerview,
Septembar 10, 1922

According to the July 8. 1892, issug of the OQC Bulletin. the new thirty-day comment geriod for draft
environmental assessments e‘;tabns ed by Act 241, Sessien Laws of Hawail 1992, does not roplace the early
assessment provisions in Hawall Administrative Ruies, section 11-200-9, which include the ¢ q.JlrﬂrT‘-P"l! for
garly consultation. Hawail, Office of Environmental Quality Contra!, OEQC Bulletin {duly 8, 19521, p. 20,

Choy interview, June 17, 1992

ihid.

Choy interviaw, September 10, 1392

Section 11-200-17(f, Hawaii Adminisirative Rules.

Ibid.

Choy interview . Jung 17, 1992,

Ihid.

"Adequate” does not necessarily mean "acceptabla”.

Choy's references and those of the Bureau are 1o environmental assessments rather than draft environmental

assessments since his perceptions and this interview were based on events that tock piace gricr 1o Jung 17,
1992. the eflective date of Apt 241, Session Laws of Hawali 1992,
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This i3 not {0 say that state apd {:ea.snw agencéea showid be capable of s ﬂ%?y ng envirgnmenial concenms,
obiaining various relevant data. co aiving public and agenoy input, evaluating
aiternatives, and proposing measuras for memmizing agdvarge impacts. entirgly an their own, The OEQC does
beliave. howaver, thal state and county agencies should be capable of researching. discussing. and praparing
apvironmental assessments and envirgomeantal impact statements. and responding to public comments
regarding  the documents, with some  assisiance  from private  conspitants, Choy  intarview.

September 101892,

£

Choy interview . gune 17, 1092,

lbid

thid.

Hawail Administrative Ruies, section 11-200-8{1, makas these exemptions inapplcahbie when the cumulative
impact of planned successive capital improvement projects of the same typa. in the same place. over ime. is
significani. or when a proposed capial improvement project that is normally Insignificant in s impact on the
arvironment may be significant in a particutarly sensitive environment

in the avent the Govarnor daclares a state of amergancy. the Governor may gxempt fram compiving with
Hawali Administrative Rutes, Title 11, chapter 200, any proposed capital improvement project affected by the
state of emergency, subject to tha condition that a state of emergency need not be declared to exampt
emargency repairs for public service faciiities from coemplying with chapter 343, Hawaii Revised Statutes.
Section 11-200-8(%. Hawaii Administrative Rulss.

Choy interview, June 17, 1992,
ihid.
Choy's references and those of the Bureay are 1o environmanta! agsessments rather than draft envirenmental

assessments since s perceptions and this inlerview were basaed on events that 100k piace prior 10 June 17,
1852, the effective date of Act 241, Session Laws of Hawail 1992,

The changes made 1o the gnvironmeantal impact statements law by Act 241 crzate a thirty-day public review
and comment permd for draft environmental assessmeants but reduce from sixty days to thirty days the time
for iniftiating a lawsuit to challenge ar agency's determination. Despite these changes o the law, the
issuarce of a negative dectaration will still thecretically delay the implementation of a proposed capital
mprovernent project for a minimum of sixty days. Although a proposed project could be implemented betore
the time for initialing a lawsuit to challenge an agency's determination ran out, there is an element of risk to
this act; the more controversial the oroject. the greater the risk of a lawsuit.

Choy interview, June 17, 1992,

The CEQC points out that Act 241, Sessign Laws of Hawali 1992, was intended o reduce the lkealikpod of
lawsyits being initiated to chalienge an agency's determination that an EIS is not required for a proposed
capital improvement projiect Choy interview. Septembar 10, 1992

Act 241 may not reduce the likelihood of lawsuits heirg initiated io challenge an agency's determination that
an EIS is not required for a proposed oapital improvemant project if "certain state and county agancies” do
not integrate the environmental impact statements process into their ongeing pianning activities or. in other
words, take the process more sarisusly.
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THE HAWAH STATE ENVIRONMENTAL IMPACT STATEMENTS LAW

P v onmsrt

Hawai, Office of the Governoo Ve andum No 88-16; Procedures the
Imptementation of Capital Improvemant Projects” duly 1. 1988;, 22 pp. {with attachmenis;,

Choy imterviaw, June 17,1892

According to Choy, the office 18 nof asked 10 evaluate, ang has nYIrgITEMa
impacts of proposed capial smpr-ﬁem%n: prolecis aﬂ“erdaﬂ 31871

rommanta
rine onvirornenia

the environmental impact st

Savings = {Ihe cost of defen aing against a lawsuil + the ed by the
tawsuit he cost of revising the dratt EA or draft EIS i 1he lawsuit cessiul) ;}‘;- cost of the GEQC's
review + me cost of any project detays caused by the raview + ! I iSing dralt EA or draft Ei3).

Whie the guality of tha ,meronrrmt may improve if the QEQC is atowed to refuse 1o publish in the OEQC
Bulletin a draft EA or dra® IS5 that. in the office’s opinion. s clearly daficient with regard 1o conten:
requirements, it is probably easier for the layparson 10 relate to the amount by which tha cost 0f one scenario
excesds the cost of angthar scenario.

1991 Haw. 5ess. Laws. Act 296, saction 212, part VL
Section 11-200-8(2){2). Hawail Adminisirative Rules.
Section 11-200-8{g). Hawall Administrative Rules.

The Bureauy's referances are io drall environmental assessments rather than sovironmental assessments
since Act 241 Session Laws of Hawail 1992 requires draft environmental assessmenis rather than
anvironmental assessments 1o be published in the bidletin,

Even the most skilied, kn"xwiﬁ caple, and able consuitants camnot oram saven months of work o seven
days: there are still certain physical hrnl ations that rmust be respacted aven i money was fimitless

The most skilied. knowledgeable. and able consultants are sften the most axpensive. The mare money
aliotted for a draft EA or drafl B3, the socner the draft BEA or draft EIS can be completed and. it money 1s a
limiting factor. the more thorough tha draft EA or draft EIS is likely to be.

This is not to say that axisting personnel and oregram rescurces ar2 inadeguate or that existing
environmental assessments and dralt environmental impact statements are late and incompiete; razher. the
Bursau mersely recommends that the Legislature consider appropriaiing additional personnel d”d program
resources io reduce delays caused by a state or county agancy’s failure to prepara a draft EA, the issuance of
a nagative declaration, or the accaptance of a finaj £15.
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Chapter 3

EXECUTIVE MEMORANDUM N{O. 88-16

The Capital improvements Program Branch

The Capital Improvements Program Branch (Branch) of the Department of Budgs: and

. Maintains ang relfines systemabtic reviewing and reporting means
Lo provide efficient, accurats, and timely information on
State CIP projects for the Administration.

. Administers the CIP  information  system to  facilitate
information retrieval, fiie maintenance, and updating of
project information to efficiently monitor, control, and
implement the State's CIF in support of State goals and

objectives.

. Administers the C{cmparative BReview System of CIP Project
Specifications and Standards to facilitate review of explicit
guideiires, established by functioral agencies, for the
implementation of CIF projects on a systematic, eguitable, and
statewide basis, Reviews each project's conformance with
administrative policies and legislative intent.

. Reviews and ewvaluates capital improvement projects proposed
for undertaking by State and county agsncies to assure
conformity with the objectives of the State Plan and report
findings and recommendations to the Governor relative to
allosation of funds.

. Reviews, analyzes and reports on State and county CIP projects
which extend over wide geograpnical areas cf %he State and
which have significant impact upon economic development, land
use, environmental quaiity, construction employment and
executive policy directions Ingluding growth management.

. Monitors, evaluates, and reporis the CIP needs of functional
programs, such as submitting special impact reports and
recommendations cn area development plans, site selection

studies and master plan studies.
. Recommends action on specific projects, including coordination

required to bridge gaps between and among plans of various
State, county, and federal agencies and private concerns.

56
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sses  Form  A-15  (Allotment  Advice) and monitors,
c inates, evaluates and makes recommengations on "ﬂqus*s
fo LIP appropriations and expenditures from departmenis of
the State and various county governmenis, and non-profit
nrivate agencies,

Reviews  appropriateness of CIP  appropriations and
expenditures.

.

. Checks on the avallability of CIP funds.

. Maintains ilaison with agencles initiating CIP reguests

ile working in coordiqat10ﬂ with the Departments of

Budgﬂ and Finance [sic} and Accounting and General
Services.

Reviews appliecability of CIFP requests to oprograms
concerned,

Prepares the final financial review and makes
recommendations on CIP requests to the Governor.

Scope of the Chapter

This chapter does not dalve into the issue of whether or not the Governor, through the
Department of Budget and Finance, is smpowered to sexert unilateral control over
expendituras for proposed capital improvement proiscts that have been authorized by the
Legisiature (through the passage cf the general appropgriations acts and supplementat
appropriations acts) and approved by the Governar (through the signing of these acts).
Articie lll, section 16, of the Constituticn of the State of Hawaii, clearly provides a mechan.sm
for the Governor and the Legislature to exert bilateral control over these expenditures before
the expenditures become taw, Consequentiy, this chapter attempts to discern: {1) whether or
neot this mechanism has become dysfunctional with respact to controlling expenditures for
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EXECUTIVE MEMOBANDUM NG. 8810

are congucted when;

Fia A LTS

lease of funds for the hiring of consultant services, the

{1y  An agency reguests the re 5,
purchase of land, the preparation of plans, design, construction, the purchase of
equipmeant, and the purchgsu of works of art;

{2} The agsency regquests permission {o negotiate for the purchase of land, advertise
2 proposad project for bid, or award a contract; and

{3)  The agency requests approval of the oreliminary plarns for a development or
constryction proiect or the fina! plans for a building ¢or other structure having
significant aesthetic and 'and use impacts.

In addition, the Branch® acknowledged having to deveiop recommeandatians far the Director of
Finance (for the Gevernor) regarding the deferment of proposed projects after the Branch had
reviewed an agency's implementation and expenditure plan and established the agency's
expenditure ceiling (limit). Irn other words, an agency's impiermentation and expenditure plan
and expenditure limit could be based cr prcposed projects that ars inconsistent with the
Staie’'s plans and the administration’s poiicies, among cther things, and may be deferred
when the agenrcy submits an allotment request for the Governor's approval.

Working with time constraints and the continual foss of institutional knowledge” within
those agencies that implement proposed capital improvement projects, the Branch must
determine after the fact and, sometimes, on the basis of marginally accurate and reliable
information:@

(1)  Whesther or not a proposed project is consistent with the State's plans and the
administration’s policie

(2) Whether or not the proposed project is consistant with the legislative intent ¢f the
appropriation; and

{3) Whether or not funds wili be available to impiement the proposed project.

According to the Branch.® the implementation of a proposed project should be
coordinated with the means of financing the project {(e.g., generai obligation bond and
revenue bond sales, appropriations of genera! funds and special funds, receipt of federal
funds, etc.) so that sufficient funds will be available when the funds are needed.’® In
addition, allotment requests for plan funds ar design funds are usually not recommendead for
the Governor's approval (‘e., deferment is usually recommended) unless there is a firm
commitment (usually in the form of a future appropriaticn) from the Legisiature or the
implemerting agency, or both, to construct the proposed project.’’
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Administrative Delays and Defarments

According 1o the Branch,'? the amount of 1ma nseded to review an
requast’? and prccess an aééo%ment advicel? for a p ed capital improvemeant praject

' 5
compis y ot a nmaosed nro 3(;*; Othar s‘a:io&: hat af fect the ameount ¢of iime reedad 10

nd process an a i'ﬁtmnv advice for a propesaed project i

, program budget analyst with the projec% or similar proiocts
number and f’ﬂr“o{exity of FOroiacts oocurring i & particu e
the alictment request is ;"or new project or an ongoing mﬂ-lef"t ar‘d (-}) the amoun
fiowing through the Department's chamn-of-command 1o the Governor's cffice at a particular
time.

Since al! aillctment advices are uitimatsly approved by the Governcr, arn aliotment
advice for a proposed capital imorovement project must work its way through tha
Department's chain-of-command to the Governor's office before it can be returned to the
agency impiementing the propesed proiect. Conseguently, the amount of time needad to
process an allotment advice can also be affecied by the amount of other work (i.e., werk not
related to the impiementation of proposed capital improvement projacts) flowing tnraugh the
Department’s chain-of-command to the Governar's office.

Section 33-2, Hawai/ Revised Statutes, reguires the proceeds of general obligation
bonds issued under the siate bonds iaw to be exclusively devoted to the purpose or purposses
defired and expressed in the acts of the Legislature authorizing the issuance of thesa bonds,
and the proceads to be deveoted to such purposses in such order as may be determinad by the
Govarncr.  The Governcr is authorized to ailct the proceeds of any issue of bonds to a
particular purpcse or o several purposes. The procesds of any issue of bonds may be
allotted to varicus purposes irrespective of whether or not the purposes have ali been
provided for by the same legisiative act and an allotrment may be made of oniy a portion of the
proceads authorized for a particular purpose. The Governor is authorized to amenrd the
Governor's aliotments from time to time. The purpose or purposes of issuance need not be
stated in any bond.

It is unclear whether or ncot chapter 39, Hawaii Revised Statutes, allows the Governcr
to delegate to the Director of Finance or the Director's designess any of the abovementioned
powers relating to the allotment of general obligation bond proceeds. The apparent confiict is
with section 37-33, Hawail Aevised Statutes, which states:

Sections 37-31 to 37-42 relating to the allotment system shall
apply to all appropriations (including standing, continuing, or
annual appreopriations and special funds) for all departments and
establishments, but shall pot apply to refund accounts nor Lo
appropriations for the courts or the legislature nor to payment of
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: R et i s} In 2 casen of rcapital
improvements oth 3 reriodical aliotmenis are
impractieable, irector of finance may dispense therewith and
prescribe suech ations as will insure nroper application and
encumbaering of a [emphasi dded] Subject to sectlon 37-40,
mergancy ngent funds, revolving funds, and trust funds,
bl such regulations as the r preseribe
expendliures and am 3.

The Governor recently allowed the Director of Transportation and the Comptroiier to
submit their respactive allotment advices for the Governor's approval without the normal
reviaw by the Departmenrt of Budgst and Finance in order to facilitate the implementation of
croposed capital improvemeant projects.'® In addition, the Department of Trarsportation and
Deparlment of Accounting and Generai Services are accountable and responsible for
impiementing a list of prior-appraved arojects gensistent with legisiative intent and applicable
funding requirements, and in conformance with all applicable admiristrative policies and
statutory authorization.'” According to the Branch,'8 this so calied "fast-track” authority was
verbally granted to both administraters in an attempt to inject moneys irito the State's ailing
construction industry and to mitigate the effects of the national recession.'? (Some of these
proposed projects wers funded using general obligation bond proceeds.)

Section 103-7, Hawai HRevised Statutes, also requires all proposed capital
improvement projects utilizing general funds, special funds, general obligation bonds, and
revenue bonds of the State, excopt proposed projects covered by the stats risk management
and insurance administration iaw, to be authorized by the Legislature and the Governer. 1t is
unciear whether or not this reguirement prohibits the Governor from delegating to the Director
of Finarce or the Director's designess ihe powsr o allot revenue bond proceeds, special
funds, and general funds, for the implementation of proposed projects before the proposed
orojects have been authorized by the Governor. Specifically, it is unclear whether or nct the
signing of the general appropriations acts and supplemental appropriations acts constitute an
‘authorization™ by the Governor to procesd with the implementation of these proposed
prcjects. Clearly, the passage of these acts by the Legislature constitute an "authorization”
to proceed with the implementatian of those proposed projects described in the acts.
Similarly, the signing of these acts by the Governor would appear to constitute a tacit
authorization to proceed with the implementation of those proposed projects not vetoed by the
Governar.

According to the Branch,2? section 103-7, Hawaii Revised Statutes, implies that the
Governor has the prerogative to instruct the Director of Finance to develop recommendations
regarding the aporoval or deferment of propcsed capital improvement projects. 2’

According to the Branch,22 some of the perceived "delays” in the implementation of

proposed capital improvement projecis stem from the Branch's recommendation toc the
Director of Finance {tc the Governor) that the implementation of a proposed project he
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ACoording

1 ests for proiects which are not inciuds tu ;
deferred until such time as they may be appropriately consigsred along with other projects
within the expanditure pian."23

Implementation and Expenditure Plans

According o the Financial Administration Division (Division) of the Departmant of
Budget and Finance 24 the Dwision is in the progess of assassing whether or not it is
necessary tc gstaclish agency expenditurs iimits. Specifically, the Financial Administration
Division is assessing the raelevancs of agency expenditurs limits to the sxpenditure track.ng
functions and program pianning functicrs performed by the Financial Administration Division
and the Budget, Program Planning and Management Division, respectivaly.

The Department’s "review"25 of agency implementaticn and expenditure plans and the

astablisnmsent of agency expenditure limits are considered by scme state agencies to ba

rerequisites to the implementation of propesed capital imorovement projects. According to
the Department’'s budget executian golicies and instruztions for the 1381-1992 fiscal year:2¢

o

In the formulation of your expenditure plan, please include all of
your projects in a single pricrity arrangement, including ail
projects recently authorized by the 1591 Legislature, It is
intended that all departmental expenditure plans be reviewed by by
this office before developing and recommending FY 1992 ceilings
for the Governor's approval [emphasis added]

While each agency is formulating its expenditure plans, and prior
to approvai of the departmental expenditure ceilings, CIP reguests
for the following types of prejects will be considered without an
approved experditure plan [emphasis added] for the department:

1. HRelease of funds for projects that have been recently
advertised for bids,

2. Prcjects that are required to mest critical timetables
that impact on the operation of programs.

3. A8elease of additional funds for on-going projects that
have unanticipated additional costs.

4, Projects that are of significant priecrity to the
administration,

4ll of the above type of projects wili be considered for
processing to the Governor based on the understanding that these
projects will be of high priority within your departiment's
s¥xpenditure plan.
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time--typicaily two months from the siart of the new fiscal year--thai if ook o review the
agencies’ implamentalion and expendiiure pians and {o estabiish the agencies' expenditure
fimits. Trese agencies aiso expressad concern tnat the Dapartment did not “approve™?? any
impiementation and expenditure pians and establish any expenditure limits for the 1991-1992
fiscal year, despite written instructions to the contrary.?8

In fairmess to the Departmeant, the responsibility for astablisning statewide and agency
expenditure limits had been transferred 1o the Financial Administration Division from ths
Budg t, Program Planning and Managemsnt Division on September 27, 1931 {i.e., shortly

ftar the start of the 1931-1992 fiscal year).49 Ajthough the Financial Admiristration Division
had assisted the Budgset, Program Planning and Managsment Division with the establishment
of agency expenditure limits the year before {ie., the 1990-1991 fiscal year), the 1991-1992
fiscal year was the first year that the Financial Administration Division was completely
responsible for establishing statewide and agency experditure limits.

In fairness to those agencies that waited for the Department t¢ review the agsncies’
implementation and expenditure plans and to establish the agencies’ expenditure limits
before Impiementing any prcposed capital improvement projects, some routines are
performed by agencies year-after-year, without question (and sometimes with great
anticipation), simply because the agencies believe that the routines must be performed.
Arguably, implementation and expenditure plans and expenditure timits are of less concern to
agencies whose primary interest is to implement proposed projects before the funds
authorized by the Legislature lapse, than the pians and limits are to agencies whose primary
interast is the management of the State’s finances.

According to the Division, 30 the establishment of agency expsnditure limits does not
appear to be useful for program pianning purposes since all proposed capital improvement
projects contained in the executive budget have already been authorized by the Legisiature
and moneys for their implementation are already available for expenditure, in theory.
According to the Division,21 conditions within the marketplace (e.g., the availability of
consultants, contractors, suppliers, etc.), rather than agency expenditure Iimits, determine the
number of proposed projects that can be implemented during a fiscal year. According to the
Division,3? few, if any, agencies have ever exceeded or come close to exceeding their
expenditure limits. According to the Division,33 typical agency expenditures have heen
approximately one-third to one-half of established agency expenditure limits. Consequently,
the Department wili be consulting with the Department of Accounting and General Services on
the development of an expanditure tracking system that is not based on agency expenditure
limits. 34

The Division3? stated that agency implementation and expenditure plans were useful in
identifying proposed capital improvement projecis that were about to lapse or that were not
likely, if ever, to be implemented by the administration. Although the Division could not fully
understand why some agencies felt compelled to wait for the Department to review the
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Passage of the General Appropriations Acts and Supplemental Appropriations Acls

Articie (l}, section 18, of the Constitution of the State of Hawait

(1) Gives the Governor ten days {exciuding Saturdays, Sundays, heidays, and any
days during which the iegislature is in recess prior 1o the Llegisiature's
agjournment) ic consider a il presented o the Governor ten or more days
befcre the adjournment of the Legisiature sine die. f the bill is naither signad
nar returnad by the Governor within that time, the tid becomes law in the same
manner as if the Governor had signad tha bill; and

(2) Gives the Governor forty-five days, after the adjournment of the Legislature sine
die, to consider a biil presented o the Governor less than ten days before this
adjournment, or presented after adicurnment. The bill becomes faw on ths
forty-fifth day uniess the Governor by prociamation gives ten days' notice t¢ the
Legistature that the Governor gplans to return the bill with the Governor's
objections on that day.

or tho past six years, i.6.. 1987, 1988, 1989, 1990, 1991, and 1992:37

(1) The Legislature has not passad the general apgropriations acts and
supplemental aporopriations acts more than three days beforz the adjournment
of the Legisiature sine die;

{2) The Govarnor has signed the general appropriations acts and supplemental
appropriations acts thirty-five, thirty-thres, thirty-two, thirty-five, thirty-five, and
forty-one days afier the adjournment of the Legisiature sine die, respectively;

(3)  July 7, July 1, Jurna 20, July 1%, July 11, and July 7, respectively, were the last
days for the Governor to sign the general appropriations acts and supplemental
appropriations acts before the acts automaticaily became iaw;

June 22, June 17, Juna 16, June 256, June 26, and June 22, respectively, were
the iast days for the Governor to veto the general apprepriations acts and
supplemental appropriations acts or to veto individuai #tems within these acts;
and

£
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Since the Department intended to revisw ali agency implemaniation and gxpanditure plans
before developing and recemmending to the Governor agency expenditure limits for the
1991-1992 fisca! year,*0 it is reasonable to assume that all implementation and sxpenditure
plans would not have bzen reviewed and all expenditure limits would nct have been
established befcre Septamber 1, 1991, at the =arliest, In the end, however, ng expanditure
limits were issuad for the 1991-1992 fiscal year.

On Octoker 14, 1992, the Departmant transmitied new budget execution policias and
instructions (procedures) for the 18992-1992 fiscal year to those agencies implementing
proposed capital improvement projects. 4! These agencies were advised on July 29, 1992,
twec and ore-half months earlier, that changss to Governor's Executive Memorandum
No. 88-16 would be forthcoming.#? In fairness to the Department, the new prozedures for
implementing propcsed projects represant a substantial departure (Pumceptua:ay) from the old
procedures discussed in Governor's Executive Memorandum No. B8-158. [n addition, 1992 is
an unusual year to the axtent that Hurricane Iniki, which struck on September 11, 1992, has
caused many agencies, including the Department, to defer work on nonessential matters and
tc concentrate on efforts to cleanup and rebuild storm-damaged parts of the State 43

The new procedurss, which have not been formally approved by the Director of
Finance or the Governor and were developed by the Department to faciltals the
implamentation of proposed capital improvement projects, arg intended to do away with the
need to establish new agency expenditure limits each year.*4 Under the new procedures,
agency expenditure limits wou!d be established for three bienniums (six fiscal years). An
agency’'s expenditure limit would not have to he amendad unless the agency anticipated
maxing substantial changes to its implementation and expenditure plan or the State's
financial condition was to change substantially. “"Substantial changes” would appear to
inciude the addition ar delstion of proposed proiects by the Legistature. The new procedures
are intended to aliow agencies to begin implemanting proposed proiacts at the beginning of
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moal year, e, on duly 1 orathar

reducing Dy at igast two mornd

Loss of Institutional Xncwledge

According to the Branch,®® the continual igss of institutional knowledge through
retirements, resignations, and other forms of attrition has greated subsiantial axperignce gaps
in acme agenrcies that 'mplement proposad capital improvement prgjects. According 1o the
Brancn 7 these sxperience gaps impede the timely and orderly impiementation of procose
projacts because the effectivensss and efficiency of these agencies are reduced while this
institutiona! knowledge is being recreatad. Assuming: (1} that an agency's effactivensss and
etficiency at implementing proposed projects are determingd, in part, by the effectiveness and
efficiency of the persons who work for and manage the agency, {2)that a parson's
affactiveness and sofficiency at psrforming work related to the implementation of oroposed
proiects are determined, in part, by the gerson’s skills, knowledge, and abilities; and (3) that a
person's skills, knowledge, and abilities are acguired, in part, by the person performing work
related to the implementaticn of proposed projecis (le., on-the-job traimng), it is
understandable how the continuai !oss of experienced individuals can weaken an agency's
ability to effectively and efficiently impiement proposed projects for severa! years.

L

"Pork Barrel” Projects

Arguably, pofitical accountability is eguated largely with a legislator's ability to "bring
home the bacon”, ie., to secure proposed capital improvement grojects for the legislator's
constituents. As a result, these "pork barrei™#8 projects may not totally reflect the actual
needs or priorities of an agency 42 According to the Branch 50 pork barrel projects impact the
implementation of ail proposad projects since: (1) pork barrel projecis compete with other
projects for the same limited resources; and (2) the executive branch’s cagital improvements
program must be repricritized to allow the implementation of pork barrel and, what executive
franch agencies may ccnsider, low-priority projects.

According tc the Branch,®' it takes approximately one wsek to review a typical
allotment request for a proposed capital improvement project to determine, amcng other

things:

(1)  Whether or not the proposed project is consistent with the State’s plans and the
administration’s policies;

(2)  Whether or not the prcposed project is consistent with the legisiative intent of the
appropriation; and

(3)  Whether or nct funds will be available to impiement the proposed project.
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BENDS IN THE ROAD

Assessment of Alternatives

According to the Branch, 58 zithough asssssments of alternativ

improvement orojects form an integral part of the Slate's plarning, programming
budgeting (PPB) system.>’ soms agencies responsible for implementing proposed capital
improvement projects spend little or no time assessing these alternatives®  Allotment
requests for proposed projects that lack an assessment of alternatives are returned to the
implementing agencies for additicnal information, whenaver possible 5% According to the
Branch,©9 some agencies apgear to believe that ¢nce a propessed project has been authorized
by the Legisiature ard approved by the Governor no further assaessmant of alternatives {if any
was performed in the first place) is neaded 8’
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Miscellaneous

Appropriateness of Means of Financing. According to the Branch,®2 an allotment
request for a proposed capital improvement projact is also reviewed for the appropriatenass of
the means of financing the proposed projest. For example, Governgr's Executive
Memorandum No. 88-18 doss not ailow the use of genera! obligation bonds to pay for repair
or maintenance work, or to pay for a proposed project that has a useful life span that is
considarably shorter than the amortization period of the debt used to finance the project.83
According to the Branch,84 allotment reauests for proposed projects that are not consistent
with Governor's Executive Memerandum Ne. 88-16 are reccmmended for deferment unless
general fund savings or balances from authorized gerneral fund program appropriations are
determined by the Governor to be available to finance the projects, where the means of
financing the project is designatad to be the general obligation bond fund.b%

Specifications. (Becausa of time constraints, the Bureau limited #s discussion of this
particular topic to the Departmsnt of Educatien’'s educaticnal specifications. The ensuing
discussion should not be construed as a criticism of the Department of Education, the
Department of Accounting and Genegral Services, or educational specifications.)

A 1984 memorandum of agreament between the Department of Educaticrn and the
Department of Accounting ard General Services relating to all phases of the capital
improvement program states:96

The general responsibilities of each department are outlined
below:

A. The Department of Education as the user agency shall:

¥ ¥ #

L. Obtain necessary approval for variances from the
Educational Specifications as follows:
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EXECUTIVE MEMORANDLUM NO. 88-18

9]

# Ok %

§. Pursue all CIP projects in accordance with the Froject

Design Specifications, the latest Educational

Specifications and deviations approved Dy the

Superintendent of Education, Board of Educabtion, and the
Governcr,

"Educational sgecifications” is defined in this memorandum of agresment as the latest
approved edition of the Department of Edugation published document on educational
specifications and standargs for facilities.®’  Briefly, the educationa! specifications are a
9C0-page, thres-volume series corganized according to elementary, intermediate, and high
school facilities, with each volume providing the framework and guidelines for facilities

i H 3 Voardim -
pianning, inciuding:

(1) Descripticns of educational programs, trends, and conseguent facilities
reguirements bassad on definitions of functional space reguirements;

(2)  General guidelines, policies, and design standards for pianning and dasign;
(3)  Architectural specifications and siandards; and
(4)  Furniture and equipment lists for architectural planning and designing purposes.

Educational Specifications and Standards for Facifities®® was adopted by the Board of
Education on Aprii 23, 1970.5°%  Although the derivation of Educational Specifications and
Standards for Facilities could not be precisely fixed in time or to one particuiar legisiative
action, Conference Committee Report Mo, 2 on House Bill Mo. 199, Budget Session ¢f 1366,
stated, "[t]he Department of Education shall update its schoo! facilities construction criteria
and specifications sc that they relate and contribute to the total educaticnal effort of the
Department.”’? In addition, House Starding Committee Report Ne. 81 on House Bili No. 2,
Regular Session of 1967, stated: /1

[S)]
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authorized by the Legislature and approved by the Governor,
Department of Accounting and General Services on behaif of the Department of Education, do
According to the Branch.’# these dsviatiors
typically, but not aiways, inveolve the impiementation of pork barrel projects or projects that
Other deviaticns involve the submittal of pians that do not
conform to educational specifications, the lack of operating funds to conduct routine repair
and maintenance work,”5 the lack of necessary variances from educational specifications,’®

not conform to educational specifications.

are considered "significant”.
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The memorandum of agreement between the Department of Education ard
Department of Accounting and General Services also states that: 72

This Memorandum of Agreement was developed Jointly by the
Departments of Accounting and Genaral Services and Education to
facilitate the implementation of the capital improvement projecis
so that sechool facilities are available when and whare they are
needed by the Department of Education, The Memorandum cof
Agreement delineates the duties and responsibilities of each
department relating fto all phases of the <apital Improvement
Program. It shall be the responsihility of each department to
develop detailed in-hcuse operational procedures in order to fully
implement the Memorandum of fgreement.

No deviation from the Memorandum of Agrecment shall be
permitted without tThe written consent of both the 3State
Comptroller and the Superintendent of Education.

According to the Branch,”® some of the proposed capital improvement projects

and the purchase of non-ailowable equipment.??

70
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EXECUTIVE MEMORANDUM NO. 8815

one raassen wh y some of the proposed capital improvemen! projects autnonzed by
S
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Legislature and approved by yernor, a-"ﬂ émpéemented

cecounting and Gengral Servicas on behaif of the Depariment of Education, do net conform
to sducaticnal specifications. According o the Branch,”® educat cnal specifications could be
less exact, perhaps allowing for a range of acceptabie values rathar than one exact valus, and
stili accompiish their intended objectives. In addition to relating the construction of schop
faciites 1o the total educational effort of the Department of Education, one of tha important
ohiectives of educaticnal specifications is, in the Bureau's copinion, to ensure that limited
capital improvement program funds are distributed affectively, efficiently, and sguitabiy
throughout the State,  Although it could bs aiso argued that the purpese of educationa
specifications is to establish minimum standards rather than ansure sffectiveness, efficiency,
and equity, proposed proigcts that exceed a minimum standard compate for the same limited
resources as projects designed to meet, but not exceed, the standard.

J

According to the Branch,80 educaticnal specifications also nead to consider the
differences between new buildings and facilities and existing buildings and faciiities since the
former can be designed and built to educational specitications while ths latter can cnly be
renovated within the structural limitations of existing buildings ar facilities, which may have
heen designed and built withcut the benefit of educational specifications.

Project Adjustment Fund. According to the Branch 81 sgme agencies responsitle for
implementing proposed capital improvemsnt projects are not repeorting the existenceg of
unrequired capitali mprovemsnt program funds (balances) after the objectives of
appropriations for propesed projects from the general obligation bond fund and the general
fund have been met, as instructad by Governor's Executive Memorandum No. 88-16 and
required by section 218, part VII, of the Generai Appropriations Act of 1991.82 According to
the Branch,®3 some agercies are retaining these unreguired balances and treating them as
private contingency funds to be used (and revealed to the Governor} when authorized
appropriations for proposed projects are insufficient® and where the saurce of funding for the
proposed projects is the genera! obligation bond fund or the general fund.8> Supplemental
allotrnents from the oroject adjustment fund may be used to sucglement any cost element of
a proposed project.88 Arguably, tha retention of these unrequired balances {imits the ability of
the Governor to utilize thess funds in an orderly and timely manner.

According to the Branch,B7 the Gavernar is sometimes not mads aware of the
existence of unreguired balances of capital improvement program funds until an agercy
reguests the Governor's permission {0 use these balances to supplement a proposed capital
improvement project of the agency's choosing.
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Anaiyses
Staff Shortages and Insufficient Time. Assuming thal in-depth revisws of proposed
cagital improvement proiects are Seing condugied when:

(1y  Ar agency reguests the releass of funds for the hiring of consultant services, the
purchass of land, the preparation of slans. ' i
squipment, and the purchase of works of art;

o
[1*]
S

The agency reguests permission to negotiaie for the purchase of land, advertise
a proposad project for b=d, or award a contract: and

{(3) The agency reguests approval of the preliminary pians for a deveiopment or
canstructicn project or the final plans for a building or other structure having
significant aesthetic and land use impacts,

because of staff shortages and the iack of sufficient time to conduct a thorough review of
these projects when the sxecutive hudgset is being prepared for submissior to the Legislaturs,
there arz at least two activities that the Legisiature could undertake to immediately reduce
delays in the timely and orderly impiementation of proposed projscts.

The first activity is 10 provide the Capital Improvemeants Program Branch with sufficient
personnel {present vacancies netwithstanding) and program resources to conduct a thorcugh
review of all proposed capital improvement projects when the executive budgst is being
prepared for submission to the Legisiature.8 lIdeally, all agencies implementing proposed
projects would be provided with sutficient personnel and program resourges, including
in-depth and ongoing training. to enable these agencies to conduct the research nesded to
adequately justity a project, and to derive accurate estimates of the project's costs.®?
Arguably, strengthening the capabilities of the Branch without building up the capabilities of
those agencies that implement proposed projects would do nothing to improve the guality of
the information submitted to the Branch during the preparation of the executive budget and,
cansequently, do very iittle to streamiine the Branch's review of these preiects during their
implementation.

An aiternative thal could be implemented together with or in lieu of the first activity
would be to request that the Governor approve allotment requests for plan funds and design
funds even when there is no firm commitment from the Legislature or the implamenting
agency. or both, to construct a proposed capital improvement project. These funds could be
used by agencies to conduct more of the up-front (advance) planning work that should have
been completed before the proposed project was included in the executive budget and
submitted to the Lagislature.

The second activity is for the Legislature to delete or excluds from tne executive
budget any proposed capital improvement project that is not adequately justified or that tacks
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Project Information and uus*"fcahw Sheet tfor each propossd proj
executive budget when the budget is =rar‘srm*fer‘ to the legi Ssatumg} (2) requirin
apprepriate subiect matter commities or committess of the Legislature 10 prepars
reasonably complete Cagpdal Project Information and Justification Sheet for sach proposed
::er*@:“? added by the Legsiature t0 the executive budget; and (3) requiring the appropriate
subject matter commiltes or committees of the Legislature o revise a Capita/ Pr,,w
In.for,mat:m nd Justification Sheef for a propesed project that is substantizlly amanded by t
Legisinture on its own volition or at ihe reguest of the Governor, whether the project is

contained in the execulive budget or added o the executive budget

Zii

Among other things, a Capital Project Information and Justification Sheet discusses:
{1) the nature ard scope of a proposed capital improvement project, (2) the total estimated
cost of the proposed project (according to cost elements 2 means of financing, 92 and past,
presant, and future appropriations); (3) the improvements that will take place when the
propesed project is completed; (4) the significance of the proposed project from the
community’s and special clients group's standpoint: (5) the identity of individuals and
organizations who would be in favor of or opposed to the proposed project: and (6) the
justification for the proposed project (in narrative form).

The documents submitted by the Governor should be copies of the very same
information and justification sheets submitied io the Branch during the preparation of the
executive budget. The documeqts prepared by the Legislature should accompany a subjsct
matter committee’s report to the House Commitiee on Finance or the Senate Committee on
Ways and Means, depeﬁdmg on which legislative body tirst adds the proposed project to the
executive budget or substantially amends the project. A final and, if necessary, revised
Capita! Project Information and Justification Sheet should be prepared by the Committes on
Conference for each proposed project added tc the executive budget or substantially
amerded hy the Legislature, and transmittad to the Governor upon passage of the exscutive
budget. The preparation of these documents couid assist the Branch in determining:

{1} Whather or not the proposad project is consistent with the State’s plans and the
administration’s policies;

(2)  Whether or not the proposed project is consisient with the tegisiative intent of the
appropriation; and

{3y  Whether or not funds will be avallable 1o impiement the proposed project;

and reduce the persornei and program resources needed to administer the State's capital
improvements program .92
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Allotmant of General Obligation Bond Proceeds and Other Moneys.
discussad, 1 is unclear whether or not state law aliows the Governor 1o
Diractor of Finance ¢r the Director's designess any powers related to the ailctm
obligation pond proceads, i the Governor is not authorized to delegate H“ese DOWErS
Director of Finance or the Director's designess, # would be Jogica: for the Governor 1o apply 3
similar limitation to theg allotment o=‘ revanue bond proceeds, soecial funds, and general funds
for the implementation of propcsed capital imgrovement projecis.

N

if the Governor could delegate the power 1o review allotment requests and approve
aliotment advices for proposed capital improvement projacts that are (o be funded by revenus
bond proceeds, special funds, and general funds, the igngth of time needed to review an
allotment request and process an allotmant advice could be reduced substantially,. The
amount of time saved wouid be commensurate with, though not necessarily groportionat 1o,
the amount of authority deiegated by tne Director of Finance to the Director's dasignees. The
amount of time saved wouid tend to increase as authority was delegated to prograssively
lower levels within the Department {/.e., from the Director of Finarce to the Deputy Diractor of
Finance, the Administrators of the Financial Administration and Budget, Program Planning
and Management Divisions, and the Chief of the Capital Improvements Program Branchj.

One indirect benefit of dslegating the autharity to review allotment requests and
process allotment advicas for proposed capital improvement projects that are to be funded by
revenue bond proceeds, special funds, and genera! funds wouid be a reduction in the amount
of routine work flowing to the Director of Finance and the Governor and the refocusing of
limited personnel resources within the Director's and the Governor's offices on proposed
capital improvement projects that are to be funded by gensral obligaticn bond proceads.
While this delegation of authority could create two or more approval procedures for the
implementation of proposed projscts, these procedures would diverge within the Department
after an allotment request was submitted by an agercy. Conseguently, an agency would not
have to decide which allotment reguests needed to Se approvad by the Director of Finance,
the Director's designees, or the Governor, although this know!edge would be helpful to ths
agercy for planning purpcseas.

Although the authority to review allotment requesis and process allotment advices
could be extended outside the Department (e.g., to the Director of Transportation, the
Comptroller, or the Maycr of the City and County of Honolulu), the delegation of this authority
to other agencies creates multiple peints of accountability within state and county government
and fragments the authority of the Director of Finarnce over the State's firances. While
delegating this authority to other agencies could substantially reduce the amount of time
needed to review an allotment request and process an allotment advice, the Department
would still have to manitor the expenditure of revenue bond procseds, special funds, and
general funds, and account for any discrepancies in the implementation of proposed projects,
such as incurring costs above budgeted amounts, exceeding the legislative intent of
appropriations, and failing to comply with state laws regarding the sxpenditure of public
monegys, among other things.
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b 41 gnt requesis and process alloiment advice

ding the auihority 1o review alicto y
other agenc:ss would make # Zdifficult, if not impossible, for the Dirgctor of Finance to be hel
accountable for the State's finances. Keeping this authority within the Departmant aliows the
Director to keep abreast of current develcpments (rather than learning about them after the
fact through other cabinet membars or executives of the counties), and makss the Director
fass suscepntbie to adverse resuits caused Dy the withhelding of information.

Aithough the amount of time consumed in conveying atiotment requesis and alictment
advices through the Department's chain-of-commanc could be reduced by recrganizing the
Branch and attaching it direcily to the Director of Finarce as a staft otfice, such a
reorganization would chysically separate the Branch from the gperating pregrams that the
Branch is supposed to support. Cagital improvement projects are not ends in themselves;
rather, capital improvement prejects support cperating programs that ars themsslves
designed to attain government objectives. One of the specific limitations of such a
reorganization is that it would programmatically separate the functions performed by the
Capital Improvemenis Program Branch from the functions of the Budget, Program Planning
and Management Division. The proposed functional statement of the Division, which includes
the functions of the Capital Improvements Program Branch, states that the Division:94

Plans, directs, and ccordinates a statewide resource allccation
program to facilitate and improve the executive resource

allocation and utilization processes through planning,
programming, budgeting, conducting analyses, and making

recommendations on all phases ¢f inter- and intra-pregram balance,
content, and zcope, and funding.

. Conducts comprehensive and in-depth analyses of State
programs, systems, operations, rganizations, problems,
and issues,

2. Participates in the preparation, analysis, and
presentation of the State's six-year program and financial
plan and the Executive Budget. Participates in the
development and analysis of long- and short-range program
plans.

3. Develops and maintains standards of performance within the
resaurce allocation system and evyaluates agency
conformance with established =standards.

i Anaiyzes the program structure and participates in the
development of program objectives. Formulates program
evaluation methods and techniques.

5. Provides techrnical management services, assistance and
advice to the Governor, the executive departments and
agencies in making maximum use of <their authorized
managemant resources in order to achieve the 3tate's
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1%. Reviews, analyzes, evaluates, monitors, and coordinates
CI? appropriations and expenditurses,

Timely and Effective Communication. As previously discussed, the lack cf timaly and
effactive communication betwesan the Department and scme stats agencies regarding the
status of the agencies' expsenditure and implementation plans appeared to generate more
concern than the lack of expenditure iimits. These state agencies appeared 10 be primarily
concerned about the langth of time that had elapsed before it became evident to them that
the Department was not going 10 issue any expenditure limits. 93

In hindsight, the Departmsnt should have informed all agencies responsible for
implementing proposed capital improvement projects that the responsibility for establishing
the agencies’ expenditure limits was being transferred from the Budget, Program Plarning
and Management Division to the Financial Administration Division. The Department should
have [nformed these agencies about the Department's decision to reassess the need for
expenditure fimits, and set a firm deadiine for reaching a fina! decision on this matter and
communicating this decision to the agencies. The Department should have formally
communicated its decision to these agancies in a timely manner; these communigues did not
have 1o coincide with the issuance of the Department’'s budget execution policies and
instructions  for the 19§1-1992 fiscal year or other regular communigues. These
communiques should Rave gone qut as intra-agency memoranda before the budgset execution
policies and instructions werg issued and after the decision was made not to establish agenrcy
expenditure limits for the 1991-1932 fiscal year. The Department's budget execution policies
and instructions for the 1931-1992 fiscal year estabiished a reasonrable expectation that
expenditure iimits would be forthcoming.
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way or another since ‘tﬁm acfal 51 of proposed capital improvement projects
the total number of proposed
roposed projects being implementad

a

baing -zm;aieme“?ﬁd may have i-é‘é;t%e if any, aiz -Z fip 1o
a fi‘rr;t ng ond-ltson in the marketpiace when the proposs

proiects were substantially egual to one anotner in cost. In thecry, agency exgenditurs imit
help to ensure that initial expendiures?’ for propossed proiocts, whether for a few high-cos
5 t projects, will not exceed the proceeds of anticipated bonds

sales, aporopriations of general funds aﬁd special funds, and other means of finanging.

y»(ﬂ

It is unclear whether or not the exgenditure tracking system being developed by the
Department of Budget and Finance in consa!tafo with the Departmen: of Accounting and
General Services wiil te capable of monitoring the status of meore than $500,000.00C in
authorized but urissuad general obligation bonds.

The General Appropriations Acts and Supplemental Appropriations Acts. As
previously discussed, for the past six years, /.e., 1987, 1988, 1989, 1930, 1991, and 19932, the
Govsrnor has signed the general appropriations acts arnd supplamental appropriations acts
thirty-five (i.e..on Jdune 22), thirty-three (ie., cn June 15), thirtytwo (ie., on June 13),
thirty-five (i.e., on June 26), thirty-five (fe., on June 26}, and forty-one (/.e., on June 30) days
after the Legisiature has adjourned sing die, respectively. If the Governor olans on vetoing
individual items in these acts, the Governor has a maximum of thirty-five days (excluding
Saturdays, Sundays, holidays, and any days during which the Legislature is in recess prior t¢
the Legisiature's adjournment) to review thess acts from the day the Legislature adjourns sine
die.

If the Legisiature were to pass the general appropriations acts and supplemental
appropriations acts more than ten days prior to the adjournment of the Legislature sine die,
the Governor would have iust ten days to sign or veto the acts. Once these acts became law,
the Degpartment could begin the preparation of the administration’s budget execution policies
and instructions for the upcoming fiscai year. Under these circumstances, it is possible that
the fiscal year could start on July 1. It presented with the opportunity to utiiize thirty-tive days
to review thess acts, t is reasonable for the Governor to utilize all of this time to analyze the
acts before signing them. It would be unrealistic of the Legislature to expect the Governor to
review and sign these acts in ten days it the cpportunity to utilize thirty-five days presented
itself.

However appezling, the abovementioned scenaric does not appear to be realistic for
the following reasons:

(1) The Legislature, for the past six vyears, has not passed the genera!

appropriations acts or supplemental appropriations acts more than tnree days
efore the adjournment of the Legisiature sine die; and
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all orobabiiity, cannot review the ganeral appropriations acts or

Diemental appropriations acts in ten days. In addition 1o reviewing tne

general appropriations acts and supplemental agppropriations a2c:s, the Govarnor

t review ah Bilis purporting to amend or repeal the general and permansni
laws of the State, amonrg cther things.

A more realistic sclution to this probiem would be to amena Article I, saction 18, of
the Constitution of the State of Hawail, to: (1) give the Governor thirty days or exampia),
afier the adjournment of the Legis!ature sire gie, to consider an appropriatior b presen‘ o 1o

the Governor tess thar ien days befcre this adiournment, or preseniad after adjuummem, and
(2} make the appropriation bill jaw on the thirtieth day uniess the Geovernor by prociamation
gives tan days' nctice to the Legisiature that the Governor plans ta return the appropriation
bill with the Govarnar’s objections on that day.

Agency Implementation and Expenditure Plans. The new procedures, which have not
been formally approved by the Director of Finance or the Governor and were developed by the
Branch to facilitats the implementation of proposad capital improvement projects, will
prebably "run” only on highly accurate and reliable cost data, not the marginally accurate and
refiable data that the Branch currently receives from some agencies. In addition, agency
implementation and expenditure plans will remain unchanged only if the Legislature does not
add proposed projects to or delete proposed projects from the general appropriations acts and
supplemental appropriations acts each year. Assuming that the Legisiature is not likely to
abandon the practice of adding projects of interest o its members (whether characterized as
"pork barreling” or otherwisej, the stabifity of agency implemeantation and expenditure pians
and, consequently, agercy expenditure limits, may be problematic.

Means of Financing. Using long-term debt to pay for repair and maintenance work has
the effect of transferring these costs to future generations of users. Repair and maintenance
work are typically considered to be a part of current programs and, as such, have the effect of
placing these costs on the current generation of users. Ideally, repair and maintenance work
should be routine matters so that each generation of users bears its fair share of these costs.
Problems arise when routine repair and maintenance work are deferred in favor of new
construction since the deterioration cf unrepaired or poorly maintained facilities tends to
accelerate (rather than increase linearly) with time, thus placing an increasingly unfair share
of these costs on one generation. The use of debt to alleviate the Immediaie burden of
paying for the cost of this work can only transfer these costs to future generations, it cannot
transfer these costs back in time ¢ those generations that did net pay their fair share.

Educational Specifications. Arguably, the Capital Improvemenis Program Branch
should not have to review plans for conformance with educational specifications. This task
shouid be left to the Department of Accounting and General Services, which is responsible for
implementing proposed projects for the Department of Education, and which pcssesses the
technical expertise needed to thoroughly and systematically inspect these plans. Even under
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needsed 1o thoroughiy and systemabically inspsct

Proposed capital improvemeant projects adthorized by the Legisiature and approved by
the Govearnor shouid conform to educational specifications, or should be sutficiently exglained
to lustidy the issuance of a variance from education specifications, in order 10 ensure that
imited capital imprevement pregram funds are disiributed effectively, efficiently, and
equitably throughout the Stats.  In addition, operating funds to cornduct routine repair and
maintgnance werk on proposed proects shouid be identitied in the exacutive budgs! to
ensure that this routine work is not deferred in favor of new constryction and, ultimately, does
not come to unfairly burden one gerneration of users or future generations of users.
Replacemant equipment and supplies should rot be purchased with long-tarm debt as they
are typically considared tg be a part of current programs, and the Legislature should take this
fact into consideration when approving propesad projects.

Educational specifications should consider the differences between new buildings and
facilities and existing buildings and facilities, and should allow for a range of acceptable
values rather than one exact value, or the Department of Accounting and General Services
and the Depariment of Education may find themselves "trying to fit square pegs into round
hcles™ when older buildings and factities need to be renovated and mads consistant with
educaticnai specifications,

Unrequired Balances. While the authority to approve or disapprove the use of
unreqguired balances ¢f capitai Imprevement program funds (as supplementa! alioctments) rests
ultimately with the Governor, the Governor's ability to utilize these balances in a systematic
manner (i.e., according to some set of statewide priorities) can be effectively thwarted by
incomplete reporting. By withholding know!edge of these unrequired balances from the
Governor until the very 'ast moment, these agencies (rather than the Governor) are atle to
select those proposed projects that will be implemented using supplemental allotments frem
the project adiustment fund.

In fairness to thsse agenrcies, there is no incentive to report the existence of
unreguired capital improvement program balances if an agency cannot expect to benefit from
the accumulation of these balanzes in a fair manner. If only a few agencies bensfit from the
accumuiation of these balances, the system will be perceived as unfair and only encourage
agencies to retain these batances for their own use.

Recommendations

The Bureau recommends that the Department of Budget and Finance:
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{2) PFaassgess the nesd for and, I appropriate, the priarity that shouid be given to
timely ard ,:‘fec* e interagency communication regarding the status of agency
impiemaniation and expenddurs plans and agency expanddure limits;

{3) Heassess the nsw expenditure fracking system that will be developed in

consultation with the Departmesnt of Accounting and General Ser /Ces te
datermine whether cr not the new tracking it
the status of authorized but unissued genera! obligation bonds;
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(4} Reassess the new Drocedures, which have not been formally approved by the
Director of Firance or the Governor and were deveioped fo facilitate the
implementation of proposed capital improvemant projects, to determine whather
or not existing cost data are sufficiently accurate and reiiable for the
Department's purposas, and whether or not the new procedures will de
amsanable to the addiion of oroposed projects 1o and the deletion of proposed
proiects from the general gppropriations acts and suppizmental appropriations
acts;

{§) Reassess the need for and, if appropriate, the priority that should be giver to
olan reviews intendead to verify contormance with educaticnal specifications;

(6) Adcpt procedurss to ensurg that unreguired balances of capital improvement
program funds arg promptiy transferred (o the project adjustment fund as
required by section 218, part Vi, ¢f the General Appropriations Act of 1881, and
that these unrgguired balances are promptly reported to the Governor as
instructed by Governeor's Executive Memorandum No. 88-16; and

(7Y Consider ways to address the differences hetwsaen new bufldings and facilities
and existing bulidings and facilities, and to allow for a range of acceptakle
values rather than one exact wvaiug, when administering sducational
specifications.

The Bureau recommends that the Governor:
(1) Consider deiegating to the Director of Finance or the Director's designees the
power to review allotment requests and approve allotment advices for proposed

capital improvemeant projects that are to be funded by revenue bond proceeds,
special funds, and general funds; and
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The Bureau ragommends that the Legisiature:

{1y Consider appropriating additional personng!
the Department of Budget and Finance to oo 3
proposed capital smprovement projecis when the exsculive pudge!l is being
prepdred for submission to the Legisiaiure

(2y Consider appropriating additional perscme! and program rasources, including
resources ior in-depth and ongoing training. 1o enable all agenciss implementing
proposed projects to conduct the research need d t¢ adaquately iustity a project,
and to derive accurate estimates of the preoject’'s cost;

(3) Consider reguesting that the Governor approve allotment reguests for pian funds
and design funds even when therg is no firm commitment from the Legislaturg or
the mplementing agency, or both, to consiruct a propesed prolect:

(4)  Consider deleting or excluding from the executive budget any proposed project

that is not adeguately justified or that ‘acks reascnably accurate and reliable
astimates of the project’s costs, by:

Recuiring the Govarnor to sdomit 1o the Legisiature a reasonabiy compiste
Capital Project Information and Justification Sheet for each propossad
praject contained in the executive budget when the tudget is transmitied
to the Legislature;

I
Z

(BY Requiring the appropriate subject matter committee or committees of the
Legistature to prepare a reasonably complete Capital Project information
and Justification Shest for 2ach proposed project added by the Legisiature
t0 the axecutive budget,

(C} Reguiring the appropriate subject matter committee or commitiees of the
Legisiature to revise a Capital Project information and Justification Sheet
for a proposed project that is substantially amended by the Legislature on
its cwn volition or at the reguest of the Governor, whether the project is
contaired in the executive budget or added to the executive budget;

(D) Requiring the Committee on Conference to prepare a final and, if
necessary, revised Capital Project Information and Justification Sheet for
each proposed project added to the exgcutive budget or substantially
amended oy the Legislature; and
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oroject information and justification shasts;

(d)  Consider amending Article lll, section 16, of the Constitution of the State of
Hawail, to: {A) give the Governor thirty days {for exampls). after the adjournment
of the Leqislature sine die. 1o consider an appropriation bl presented to the
Governcr igss than ten days hefora this adicurnmant, or presented after
adicurnment: and {B) make the appropriation bill law on the thirtieth day unlass
the Governor by proclamation gives ten days’ ngtice tc the Legislature that the
Governor plans to return the appropriation bill with the Governor's chjections on
that day;

(6) Sufficiently explain proposed projects that do not conform o educaticnal
specifications i order to justify the issuance of variances from applicable
specifications;

(7 Identity in the executive budget operating funds to conduct routine regpair and
maintenarce work on proposad projects; and

(8) Reconsider the practice of using long-term debt tc purchase replacemsant
equipment and supplies,

ENDNOTES

Hawaii, Departmant of Budge! and Finance. "Functional Statemen! for the Capitai Improvements Program
Branch” (June 30. 1931), 2 pp.

Interview with Michael Lim. Acting Chief. Capital Improvernents Program Branch. Department of Budget and
Finance. June 25. 1992.

Hawail. Office of the Governor, "Executive Memorandum No. 88-16: Procedures for Reguesting the
Implemertation of Capital Improvement Projects™ (July 1, 1988), 22 pp. {with attachments).

Governor's Executive Memorandum No. 88-16 allows for: (1) tha simultanecus ralease of plan and design
funds, and design and construction funds; {2) the preapproval of plans for proposed capital improvemant
projects that comply with previously approved statewide standards and specilications: and {3} the release of
design ard construction funds concurrently with the Governor’'s permission to advert'se a proposed project for
bidding, subject o certain conditions.

See the subsequent discussion on capilal impravement project implementation and expenditurs plans in this
chapter.

Lim interview.

Ibid.
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EXECUTIVE MEMORANDUM NO. 88-16

See the subseguent discussion on the loss of institulional knowledge in this chapier.
Lim interview.
ibid.

The sale of general obligation bonds and revenue 2onds:  {1)in excess of those amounts neesded o
impiement a proposed capital wnprovemeant project or {2) during those Umes when the proceads of thess
sates ara not neaged 1o impiement the proposed project. canstitute a farm of waste since the debt created by
the sale of these bonds must be serviced whether or nol the proceeds are used 1o implament the project.
Likewise, appropriating general funds and special funds under the same circumstances constitute a form of
wasig since these funds canngt Be used ¢ implemeant other projects or be put fo other uses once they are
committed to a specific purpose.

Lim interview.

The Branch's raticnaie for recommending the deferment of an allotment request for plan and design funds
when there is ne firm commitmant to construct a proposed capital impravement praject is based on the
assumption that up to two bienniums [four fiscal years; may elapse before an appropriation to construct the
praposed proiect is made. and that the plans and designs for the project may becomie absolete within that

time. Since an agency's cap#al improvement project implementation and expenditure plan covers three
bienniums {six fiscal years), the Branch’s rationale would appear to be logical.

ibid.

An allotment regquest is a written document from the head of an implementing expending agency to the
Governor asking for the release of funds to impiement a proposed capital improvement praject.

An allotment advice is a written documant from the Governor to the head of an (expending) implementing
agency releasing funds to implement a proposed capital improvement project.

Budget analysts are organized by and proposed capital improvement projects are reviewed according {oc user
agencies,

Although the Governar did not delegate to the Director of Transportation or Comptroller the authority to
approve allotment advices. the lack of review by the Department of Budget ard Finance makes the
Governor's approval largely a matter of farm.

Lim interview.

1bid.

This "fast-track” authority allowed the Stale to 1ake advantage of lower than normal construction bids brought
about by the slowdown in building aciivity. It appears. howevear, that construction bids eventually resumed
their previous levels. 1bid.

Lim interview.

The Branch's assertion appears to be consistent with sectipn 37-43, Hawali Revised Statutes. which siates:
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DFDDO‘;E{S may e considerad {or possibie inciusion in the axecutive capital improvemant project
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Nt Gro@ct appropriation proposais submitted by s? &te and 'ﬂuﬂ*

dy with siatewide planning goals a,n.ﬂ chijactives and execubive
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budget that is t& be presented io the legislature. The department shall also review, analy
report on state and county capital snprovement project appropriation proposals that extend over
wide geographcal areas of the State and that have significant impacls upon economg
developmant, Jand use. anvironmestal quaiity, construction employmaent, and executive policy
directions.

Section 37-43, Hawai Rewvised Statules. refers spacifically to the Department’s role in matters reiating 1o
"budget preparation” rather than "budget execution”. Arguably, the Department’s role in matters relating to
budget axecuticn are addressed--albelt indirectly--through saction 227, part Vil, of the General Appropriations
Act ot 1991, which states;

in releasing funds for capital orojecis, the gavernor shall censider the legisiative intent and
the objectives ¢! the user agancy and its programs. the scope and level of the user agency's
intended service. and the means, efficiency, and economics by which the project will meet the
objectives of the user agency and the State. Agencies responsible for construction shall take info
consideration tha objectives ot the user agency, its programs. the scope and level of the user
agency's intended service and construct the improvement to meet the objectives of the user
agency in the most efficient and economical manner possible.

22 Lim interview.

23. Hawaii, Office ¢f the Governor, "Executive Memorandum Mo, 88-16;  Procedures for Requesting the
Implementation of Capital Improvemeant Projects” p. 2.

4]

Governor's Execulive Memorandum No. 88-16 alse siates that:

1. For each fiscal year, all user agenrcies responsible for capital improvements authorized by
the State must submit an !mplementation and Expenditure Pfan to the Departrment of
Budget and Firance tor review and processing. Projects are 1o be listed as a single sat of
agency priorities and will provide the basis for specific CIP recommendations.

2. Expending agencies shall submit requests in accordance with CiF axpenditure plans of
user agencies.

3. Plans may be revised. as necessary, by taking into account actual requests made or
deterred in the previous quarter,

4, Expenditure plars are rot to be construed as blanket requests for either the commitment
or release of funds but as priority schedules of probable requests.

24. Interview with E. Ann Nishimgto. Administrator, Financial Administratior Division, Department of Budget and
Finance. August 20, 1992
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AS previousty discussed. the Branch does not recommend the detarment of proposed capitai improvemeant
proiects to the Governor during the Braneh's review of agency implementation and expanditure plans or the
astabiishment aof agancy expenditure Hmits.  The Branch makes its recommendaticns 1o the Governor
regarding the daferment of a proposed project when the Branch reviews an agancy’s aliciment request.

Hawail, Department of Budget and Finance, "Memorandum from Yikio Takemoto. O
Witiiam W, Paty. Chairpersen of the Soard of Land and Natural Resources regarding the upds

axpendifure plan tor FY 1992" (Juiy 5. 1991, 2 pp. {withcut attachment).

As previously discussed. some slate agencies inlerviewed by the Bureau equated the Department’s raview of
the agencies’ impiementaticn and expenditure pians and the astablishment of the agensiss’ expanditurs iimits
as an approval of sons.

The lack of timely and effective communication between the Department and these state agencies regarding
the status of the agencies’ expenditure and implementation plans appeared to generate more concern than
the lack of established expenditure limits. These stale agencies appearzad 10 be mostly concernad about the
length of tima that had elapsed before it became eviden! to them that the Department was not going to
establish any expenditure limits,

Nishimoto itterview.
Ibid.
Ibid.
Ibid.
Ibid.
|bid.

These daia were extracted from the personal calenders of Jean imamoto, Research Librarian, Legislative
Reference Bureau,

Arguably, the Departmert could transmit draft budget execution policies and instructions to those agencies
implementing proposed capital improvement projects before the general appropriations acts and
supplemental appropriations acts become law. How beneficial these draft policies and instructions wouid be
to these agencies would depend on how closely the final policies and instructions matched the draft policies
and instructicns.

Hawaii. Department of Budget and Finance, "Memorandum from Yukio Takemoto. Director of Finance to
William W, Paty. Chairperson of the Board of Land ard Natural Resources regarding the updating of the CIP

expenditure plan for FY 1992".

ibid.
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EXECUTIVE MEMORANDUM NO. 88-16

HEY o iy ppmd e A% e i A
BRSIMGID . Lhrestor | o Al
k) - S - £ Iing Ftetaid
asxpangie plan for &7 1883

{Dctobar 14, 19

Hawail, Office of the Governor, "Fiscal Year 1993 Budget Execution Policies and instructions. Memorandum
No. 92-9". p. 5.

5]

The Degartment of Budget and Finance's (ctober 14, 1992, budget axscption policies and instrustions

addressed gnly the updating of agency implerpeniation and axpenditire plans.  Governor's Executive

Memorandum No. B8-16 had not bearn ravised.

Limintaniew,
ibid.

Hawaii, Department of Budget and Finance, "Memoerandum fraom Yukio Takemocto. Director of Finance to All
State Agencies with CIP Apprapriations regarding the updating of the CIP expenditure plan for FY 1993".

Lim interview,
Ibid.
The term. “pork barrel” refers {¢ a government appropriation, bill, or policy that suppligs funds Yor locai

improvements designed to ingratiate legisiators with their constituents. Rabert Costello. ed.. Random House
Webster's Callege Dictionary (New York: Random House, Inc., 19911, p. 1051,

Lim interview.

Ibid.

Ibid.

Ibid.

"Nonmaterial” does not mean "unimportant™.

Rabert Costello. ed., Random House Webster’s College Dictianary, p. 10435.

Interview with Karen Yamauchi, Program Budget Analyst, Capital !mprovements Pragram Branch.
Department of Budge! and Finance, August 28, 1992.

Section 37-62. Hawaii Revised Statutes, defines "planning” as the process by which government objectives
are formuiated; measures of effectiveness in attaining the objectives are identified: alternatives for attaining
the objectives are determined, the full cost, effectiveness, and benefit implicationrs of each aiternative are
determined; the assumptiors, risks, and uncertainties ot the future are clarified; and cest and effectiveness
and benefit tradeoffs of the aiternatives are identified.

Section 37-63(4), Hawali Revised Statutes, stales that it is the purpose of the Executive Budget Act to
astablish a comprehensive system for state program and financial managemant that furthers the capacity of
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the Governor and the Lagisialure 1o plan. program. and Nnance the programs of the Siau
required 1o mclude. among other things. procaduwes for i o aiternabives
policies, plans. and procedures that offer potentlal for more eMficient and elfective use of

Section 37-84(8), Hawai Hevised Stamdes. requires the program and financial managsemaent system to ke
ileverned by the following general principier  systematic apalysis in terms of problems. objectvas,
tainties are 0 constilyie the core of program

- henefits. risks. and unna

aiternatives, oosts. elfechiver

planning.

Saction 37-65, HSawail Ravigsed Sta?uies. requiras the Governor o direct the preparation and agdminisiration of
state programs, program and tinancial plans. and bugdget. The Governor 13 raquired 1o [ evaluate the
fong-range program pians, r&;uested budgets and aiternatives to state ohje ives and programs. and
£2) formuiate and recommend for const darahcn by tha ng;*:sa'=ure the Swate’s {ong-range plans, a proposed
six-year state grogram and financial plan, and 3 praposed state budgst,

Section 37-66{13. Hawai Revised Statutes. requirss the Legisiature to ¢onsider the iong-range plans.
including the proposed objactives and palicies. the six-year state program and financial pian. and the budget
and revenue preposals recommeanded by the Governor and any alternatives thereto.

Section 37-70(a)(3), Hawali Revised Slatutes. reguires the Governor to submit o the Legistature. a pregram
memorandum that discusses emerging conditions. frends, and issues including: (1) actual or potential impact
an the State and the State's programs: (2! possible alteraatives for dealing with the specific problems
peeasioned by the emerging conditions. trends. and 1ssues: and (3) suggestions for a program of anaiyses to
resolve the mast urgent of the problems.

Section 37-73, Hawai Revised Statutes, requires the Legislature to: (1) consider the Governor's proposed
program and financial plan and budget: {2) evaluate alternatives o the Governor's recommendations: and
(3) adopt programs and determine the State hudget.

Because of staft shortages and the lack of sufficient time to thoroughly review all proposed capital
imorovement orgjects when the execuative budget is being prepared for submission to the Legisiature, the
Branch is unable to return to the implementing agency for additional information a proposed project that lac

an assessmeant of alterpatives. Yamauchi interview.

The Branch prefers returning ar ailotment request to an implementing agency for additional information rather
than recommending t¢ the Governgr that the allotment reguest be deferred because of insuificient data. hid.

[bid.

"Needad" does not mean “required.” An agency may determine what s "needed”. bt the Department
determines what is "required”.

Whether or not an agency should be required to assess the zllernatives to a proposed capital improvement
project that has been authorized by the Legisiature and approved by the Gavernor is strictly a policy question.

Arguably, the fact that a propesed project has been authorized by the Legislature and approved by the
Governor dogs ot make the propased project the bes! alternative for attaining a government objective

Yamauchi interview.

Hawaii. Cffice of the Governor. "Executive Memorandum No. 88-16: Procedures for Requesting the
Implementation of Capital Improvement Projects™, p. 2 of Appendix 1.
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2 alse part Vi, section 186 of Act 226, Session Laws
nary powers: Genaral Apprepriations Act of 1991
The Governgr 8 aiso authorized 10 repiace general obiigation bond funds appropriated for proposed capital
improvament proiects with general obligation reimbyrsable bond funds. when the expenditurs of these generat
ohligation reimbursabte bond funds is deemed aporopriate for the groposed prolecis. 1991 Haw Sess. Laws,
Act 286, part V1 section 188,

Hawai Mpr andum of Agresment
General Servicaes leatmg to All Phase
Ibid.. p. I-4.

Hawaii. Department of Education. Educational Specifications and Standards for Facilites. RS 8G-9880
(Septamber 1980). approximately 300 pp.

Hawail. Legisiative Auditor, Audit of the School Construction Program of the State of Hawail. Audit Beport
No. 72-5 {Fehruary 1872). p 126,

Hawaii. Journal of the House of Representatives of the Third Legistalure. Budget Session of 1966. p. 319,

Hawaii. Journal of the House of Representatives of the Fourth Lagislature, Generai Session of 1967, p. 515.

Hawaii, "Memorandum of Agreement Between Department of Education and Departmen: of Accounting and
Generai Services Relating to All Phases of the Capital Improvement Program” p. |

Yamauchi interview.
Ibid.

See U.S5.. General Accounting Office. Effective Planning and Budgeting Practices Can Help Arrest the
Nation's Deteriorating Pubiic infrastructure. A Report to the Commitize On Envirenment and Public Works.
United States Senale. by the Comptroller General of the United States. GAO/PAD-83-2 (November 18. 1982),
86 pp.. for an in-depth discussion ot the dseterigration of the nation’s infrastructura due to lack of repair and
maintenance.

The task of reviewing amendments to and, presumably. variances from educational specifications was
delegated by the Goverror to the Department of Budget and Finance. Hawaii, Office of the Governor,
"Memorandum to Charles Toguchi. Superintendent of Education Regarding Educational Specifications and
Standards for Facilities™ (November 10, 1987). 1 p.

Non-allowable equipment purchases include: (1) equipment generally provided for personnel and positions
authorized in the operating budget: {2) equipment and furnishings for existing buildings; (31 books; {4) supplies
and expendable materials; {3) maintenance equipment; and (6) motor vehicles. Hawaii, QOffice of the
Governor, "Executive Memorandum No. 88-16. Procedures for Requesting the Implementation of Capital
improvement Projects”, o, 2 of Appendix 1.

Yamauchi interview.

Ibid.
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Lim intervigw.

Hawali. Office of the Governgr. "Exzcutive Memorandum No. 88-16.  Procedures for Regussting the
Impiementation 2f Capital Improvameant Projects”, DL 7.

This requiremeant does not appiy 1@ proposed proiacts that have haan cancelled or abandoned,
1991 Haw. Sess Laws. Act 296, saction 218. part Vil
Lim interview.

Supplemental allotments from the proigct adjustment fund cannot be used to increase the scope of a
proposed project. 1997 Haw. Sess. Laws, Act 288, section 219, part Vi,

The use of these unrequired balances as contingency ftunds is authorized under secticn 219, part VI, of the
Genreral Approgriations Act of 1991,

1991 Haw. Sess. Laws, Act 296, section 220, part VIl.
Yamauchi interview.

This is not to say that existing personnel and program raesources are inadequate; rather, the Bureau mereiy
recommends that the Legislature ccnsider appropriating additional personnel and program resources o
enable the Branch 10 conduct a thorough review of all proposed capital improvement projects when the
executive budget is being prepared for submission to the Legislature.

This is not to say that existing personnel and program resources are inadequate; rather, the Bureau merely
recommends that the lLegislature consider approprialing additional personnel and program resources io
enable these agencies to conduct the research needed to adeguately justify a project, and to derive accurate
estimates of the project's cosis.

Most agencies submit their capital project isformation and justification sheets directly to the Senate
Committee on Ways and Means and the House Committee on Finance, anyway; the Bureau merely
recommends that the Governor take official responsibility for ensuring the accuracy and reliability of thesg
data.

Cost elements are the major subdivisions of a cost category., The major types pf cost categories include
“research and development”, "capital investment”, and “operating”. For the cost category “capital
investment”, the major subdivisions inciude "plans”, "land acquisition”, "design”, "construction”, and
"equipment and furnishings”. Hawaii, Office of the Governor, The Multi-Year Program and Financial Plan and
Executive Budget For the Feriod 1982-1995 (Budget Pariod: 1989-91), Volume 1 (December 1283}, p. 48.

Means of financing refers to the various sources from which funds are available. These sources inciude the
general fund, special fund, revolving fund, general obligation bonds, reimbursable general abligation bonds,
revenue bonds, federal interstate tighway fund, federal aid primary road fund. federal aid secondary raagd
fund. federa! aid urban fund, other federal funds., private contributions, county funds, trust funds,
interdepartmenta! transters, and other funds. ibid.. p. 50.

A reduction in the personnel and program resources needed to administer the State's capital improvements
program could result in lower program costs for the Branch., More importantly, however, such a reduction
could give the Branch ihe resources needed to conduct a thorough review of all proposed capital
improvement projects when the executive budget is being prepared for submission to the Legislature.
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Hawali. Otfice of the Govarnor, The Multi-Year Program ang Financial Plan and Executive Budget For the
Ferod 1921-1937 (Budgst 1991831 Volume 1 suecemaer .9 90y p. 79,

The ma qn'um of coit ovarruns. much 1855 ther occurrance. are dificult for any agency to pradct with
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Chapter 8
PERMITTING

The Role of Permits and Appraovals

: : 4 : g 1o, thoss laws relating 1o
the managemsnt and disposition of moi Y. Hawai Revised Statfutes), the
waler code (chapier 174C, Hawair F?ews Staff ifesi; conservation districts {chapter 183,
Hawaii Revised Statutes), ocean and suamerged fands lsasing (chapter 190D, Hawaii Revised
Statutes); ocean recreation and coastal areas programs (chapter 20C, Hawail Revised
Statutes), the land use commission {(chapter 205, Hawail Revised Statutes); coastal zone
management (chapter 205A, Hawali Revised Statutes), the Hawail Community Development
Authority (chapier 206k, Hawari Revised Statutesy; the Alcha Tower Development Corporation
(chapter 206J, Hawai Revised Statutes), the Convention Center Authority (chapter 206X,
Hawali Revised Statutss); the Hawail State Planning Act (chapter 226, Hawall Revised
Statutes); the county gererai plans ard development plans; and jand use ordinances.

Scope of the Chapter

This chapter does not delve into the issue of whether or not state and county
agencias: (1) should be reguiating specific ‘and use and deveiopment activities; (2) have
imposed unreasonably burdensomse raguirements on applicants for carmits and approvals; or
{3) are justified in cenying (i.e., exarcising discreticnary rather than ministerial autnority over)
particular permits and approvals, when it comes to proposad capital improvement projacts.

Generally:

(1) Decisions to regulate specific land use or development activilies are policy
decisicns that should be addressed by the Legisiaturs, or the county counciis, or
hoth: 1

{2) In disputed cases, the reasorableness of the requirements imposed on a
particular applicant for a particuiar parmit or approval should be decided by a
court in light of such factors as !egislative intent, due process, equal protection,
rational nexus, and iegitima‘e government interests:? and
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ccordingly, this chapter doss not addrass the permitting and approval procsss in

tctality. This chapter, insteacd, addresses the issug and origin of repetitive, dupiicative, and

N + . i i
uncoordinated permits and approvais.

The Permit "Explosion”

in 1875, the Urban Land Institute,® with support from the Nationa! Science
Fourndalion's Research lor Nationa! MNeeds program, undertcok a study "to investigate
methods by which axisting systams of iand use and enviranmental controls can be
coordinated.”™ The prevailing mood at the time, which undoubtedly provided some of the
impatus for this study and the title for that bock--The Permit Explosicn, was perhaps best
summed up by Donald Priest, Diractor of Research for the Institute, who wrote:8
A major barrier %o the sensible administration of greowth
controls lies in the wery complexity of the system of contrels
that has evolved in recent years, or--as expressed in the title of
this book--the Permit Explosion. Lack of coordinaticon between the
increasing number of agencies and jurisdictions with permitting
authority over development leads <o inordinate delays and
conseguent developmenrnt cost increases. This situation alsa makes
it extremely difficult to achieve the public policy cbjectives of
any individual agency, since Lhe objectives ars oftern in conflict
and there are few areas with Iinstitutional mechanisms for
resolving these conflicis.

According to the [nstitute.” which met in Honolulu® with representatives from such
agencies and organizations as Life of the Land; the Waikiki Improvement Association; the
University of Hawaii Envircnmental Center; the Department of Agriculture; the Land Use
Commission; the Qahu Deveiopment Conference; the architectural firm of Haines, Jones,
Farrell, White and Gima; the Office of Environmental Quality Control; the Windward Regiona!
Councf!; the City and County of Honglulu Departments of Land Utilization, Housing and
Community Development, and Genera! Planning; the Office of the Managing Director of the
City and County of Honolulu; the Department of Land and Matural Resources; the
Environmental Quality Commission: the Estate of James Campbell; and the Lesague of
Women Voters of Honolulu:

Implementation of arpy of the cocrdinatian mechanisms described
in this report would disturbd the inertia of numerous state and
local decisionmaking processes. Empires weould be put in jeopardy;
job security would be threatened; cozy relationships would be
disturbed, Whatever the potential benefits of coordination, it
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agency.

Data Collection. Meaningful coordination requires that a
vast amount of information be available to the pianning
agency and permit decisionmaker, Such information might
inciude data concerning soils, hydrology, land values,
popuiation projections, available physical resources,
vegetation, housing, wildiife, transportation and
recreation needs, fiscal impacts of proposed development,
economic projsctions, and a myriad of cther kinds of impact
that a development may have, as well as on the qgualitfy of
development a particular area may absorb without viclating
policies to protect the environment. Assembling all such
data at ocne time and place, and 1in an intelligible format,
is an expensive, difficult, and time-consuming matter.

Data Bnmalysis. The problem is not simply one of gathering

more information. Given the large number of land use and
environmental control agencies, substantial amounts of
information are amassed at different points. Many

respondents interviewed in the course of the study
suggested that, in fact, more informaticn is available than
can readily be used in the tfime available for
decisionmaking, Furthermore, concern was expressed that
much of the information that may be available is not In
form whienh is readily intelligible by planners or
decisionmakers. In addition, although it is known that
certain information is available, it is often difficult to
locate it.

Fears of Centralization. gffective coordination will
recduce the power cof individual agencies to make arbitrary
decisions. Agencies often try to resist such changes by
suggesting that coordination will bring about strong
centralized control. There is real and strong opposition
to the imposition of planning contrcls from higher levels
cf government. Many people feel that the free enterprise
system 1is Cthreatened by centralized government planning
mechanisms of the type that car bring about more effective
coordination of environmental and land use controlis,
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If  sceiety concludes that growth and development are
inherently undesirable, the present system wiil be sald to make
goocd 35ense But, at the pressnt time, the advoecates of 2

rowthiess society have a long way to go in proving their casge.
If growth 1is needed, 1t must be regulated as sensibly and
raticnaliy as possible

While the tluniness of the Institute’s prose might have been--and may still be--quite
offensive {0 some persons, it underscores three important points that do not appear to have
changed much in the past seventeen years. The three points are that: (1) efforts to
coordinate the proliferation of permils must be driven by a sincere desire to promote change;
(2) government agencies and staffs must orovide some of the driving force to promgte
change; and (3) it is not necessarily in the best interest of government agencies and staffs to
promote change.

Arguably, some government agencies and staffs, and members of the regulated
community, have little incentive to coordinate the proliferation of permits. First,
intergovernmental and interagency jurisdictional disputes, ie., "turt wars”, which could
develop in the wake of efforts to improve coordination, are potentially damaging to all
combatants--both weak and strong, victor and vanguished ? Second, intragovernmental and
intra-agency recrganizations, i.2., "down-sizing”, “right-sizing”, efc., create potantia! collective
bargaining and administrative (leadership) problems. Third, intergovernmental and
interagency jurisdictional disputes and reorganizations expose all combatants to potentially
troublesome meddling by interlopers. Fourth, some government agencies and staffs will nat
want to be accountable for programs that are not entirely under their immediate control and
supervision. Fifth, some government agsncies and staffs will not want to assume additional
duties and responsibilities without additional personnel and program resources. Sixth, some
government agencies and staffs will not want to spend time sorting through potentially
extraneous Iinformatior to find data that may be marginally relevant to their interests.
Seventh, centralized decisionmaking on the part of government agencies and staffs would
make it difficuit for some members of the regutated community to use the argument that work
on a project has proceeded too far and consumed too much time and money to be denied a
permit, /e., has beccme "too big to kill”.

Eight years after the publication of the Institute’'s study, University of Hawaii law
professor David Calilies, author of Regulating Paradise: Land Use Controls in Hawali, wrote:'0
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Callies further wrote that:11

v+ . dececording to one study, at least thirty sets of develcpment
regulations may appiy tc a modest shoreland development, even if
it is properly classified under the state land use law and zoned
for development under county zoning. [citation deleted] The time
and effort necessary fo obtain development permission is enormous,
stifiing developmert both good and bad. Attempts at
simplification of the prceess have bBeen both sporadic and
ineffective. [cltaticn deleted)

roblem is not uniguely Hawalian, Hawall does appear
f the country's worst cases of "permit explosion.”
+

Simplifying the permit process is a . . . difficult problem,
one that may Initizlly be approachable by one governmental iﬂ‘el
at a time, 2 "master permit” might well serve to unite zoning,
subdivision, and 3MA [special management areal permits, for
gxample, At the state leve it is worth considering whether,
from a permit simplifi 1or pective, drasticaliy rndﬁbd or
changing the roie of the L and Use Cormission so that it 0 nly
considers petitions in whi ; vital 1aud use
interest, would be nelpful, [v-wat on deleted] For some projects,
especialily those joirtly commenced by both pubiie and p“LV ate
sector, negotiated development should perhaps repiace existing
planning and land use controls altogeth
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no permit  simplification,
ctive unless the
rs is alsc both
uthor and land
sor of noth law

Whatever is ultimately done
cosrdination, or Streamlining
multitude o* plans under whic
cocrdinated and simplifiad. The international
expert Sir Desmong Heap, for a ol isith
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ears after the publication of Tas Permit Explosion ang five years aftar th
g parmit ?’8»;!3?9! m;biéqmc by the City and County of

D , nber 198212 indicated that there wearg more
ingty government permits ang appr ~.faé's relating 1o ,ard deveicpment proiects on the
Oshu.  These parmits and approvals were administered by four faderal, 3 seven
state, and eight county agencigs, and addressed such diverse subjects as land use,
infrastructure development, building. environment, shoreline and waterways, geothermal

B

resources, and intergovernmental cogpearation,

The Consolidated Apglication Process

In a June 6, 1980, memorandum to Susumu One, Director of the Department of Land
and Natural Resourcas, Governor Gecrge Ariyoshi wrote: 14

As you are aware, this Administraticn has been deeply concerned
over the preoliferation of governmental pern and approvals
required for land development in Haweil. The costs and complexif:
of‘ governmental approvals, while serving very impertant social

1

tely inhibit land developme

values, Iindiscriminately 0 nt projects. It is
'ro uang for the S £ Hawall to make an earnest effort to
oo

without meromising  our

cr
o3

mplify

]
environment,

Tke Department of Planning ang Economic Development, through
the Hawali Coastal Zone Management Frogram, has over the past
year, extensively sftudied the problems associated with the
permitting process, The study focused mainly on identifying
strategies for minimizing procedural impaects of State permitting
processes. After a careful review of the study, I am establishin
an Inter-dgency Task Force for Implementing State Permit
fication.

I unit will be Lo develop and implement
edures which rezult in the simplification of the
1tting process State level, to improve communications

among Stalte agencile :aad development proce 33 and to serve
Fe

n es,
as the focal point rdination with other deral and County

agencles relative to permit administrafion concerns
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The consclidated appiication process was initially established pursuant to Act 237,
Session Laws of Hawaii 1385

that:

& large number of fezeral, siate, and counbty agencies and
authorities have jurisdictlion and may grant or deny their apoproval
and issue or withhoid permits for projecis in the 3tate. Agencies
may disagree as to the requirements to be imposed on each
applicant; hearings and data reguirements may overlap or duplicate
cach other; and some agencies may prefer not to act until cothers

take action first.

In 1977, central coordinating agenciss were established in each
1 o

of the four counties. Their operation improved the permit and
approval process by providing a central source of Informaticn on
county permit and approval requirements. Based on the county

experignce, improvements can be made in 3tate permit and approval
processes. There are also opporiunities to further facilitate the
regulatory process for projects that require permits and approvals
from different levels of government, The legislature finds that
it would be beneficial to designate a lead agency for permit
process facllitation and the development of opportunities for
streamlining the permit process.

Perhaps mindful of federal preempticn and county "home ruie” issues, the Legislature
also stated:16

The purpose of this Aet is to authorize the department of

planning and economic development to facilitate, expedite, and
coordinate state agency and inter-governmental permit processes.
The agency may facllitate the permit process through a
consolidated application procedure, through information services,
and through efforts to streamline the permit process. It is the
further purpose of this Act to authorize and establish procedures
by which federal, state, and county agencies and authorities may
consolidate their review and action on permit applications for
projects in the State, These procedures for state agencies and
authorities are mandatory, and for federal and county agencies
voluntary.

Act 87, Session Laws of Hawaii 1987, subsequently repealed the June 30, 1987,
repeal date of Act 237, Session Laws of Hawail 1985, thereby making the consolidated
application process permanent [aw. At the same time, Act 336, Session Laws of Hawali 1987,
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of State Planning within the Office of the Governor, Act 352, Session Laws of Hawaii 1888,
supseguently transferred the Hawaii Coastal Zonz Management Program and  the
responsibiiity for implementing the coastal zorne manragement faw (chapter 205A, Hawaii
Aevised Statutes) from the Departmant of Busingss and Econcmic Developmant to the Gffice
of State Planning. Tre Consolidated Application Process, which was being administered by
the Department of Business and Econcmic Development through the Hawail Coastal Zonse
Management Program,!'? was apparently not transferrad to the Office of State Planning with

the Coastal Zone Manragement Program,’8 and remains codified among the respaonsibilitiss of
the Departmenrt of Business, Economic Development, and Tourism.

Facilitation of Permit Processing

Section 201-62, Hawali Aevised Statutes, reguires state agencias, and authorizes and
encourages county agencies, to participate in the consolidated application process set farth in
part IV ¢f chapter 201, Hawaii Revised Statutas, relating to the Department of Business,
Economic Deveiopment, and Tourism. The Department of Business, Economic Davelopment,
and Tourism is required to serve as a lead agency for the consoiidated application procedure.

Section 201-62, Hawaii Revised Statutes, aliows an applicant for two or more state
permits19 to apply in writing to the Department to request a consolidated application process
for the permits. The requast must include sufficient data about a preposed project for the
Department to determine which other agencies or authcerities may have jurisdiction.

Upon receiving a written request for a consolidated application process, the
Department is required to: (1) notify all federal, state, and county agencies or authorities that
the Department dstermines may have jurisdiction over part or all of a proposed project, of the
request; and (2) require those state agencies ar authorities, and invite those county and
federa! agencies or authorities, to participate in the consclidated application procass.

The applicant and each agency or authority required or agreeing to participate in a
consolidated application process degsignate representatives to serve on the consolidated
application review team. State agencies or authorities designated by the Department as a
party to an application review that are not able to participate are required to explain to the
Department in writing the reasons and circumstances for the agency's or authority's
noncompliance.

The representatives of any agencies, authorities, and the applicant, are authorized to
develop and sign a joint agreement among thamselves: (1) identifying the mempers of the
consolidated applicaticn review team; (2) specifying the regulatary and raview responsibilities
of sach government agency and setting forth the responsibilities of the apglicant; and
(3) establishing a timetable for regulatory review, the conduct of necessary hearings,
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Al participating agencias and authorities are still required 16 issue their own permits or
approvals basad wupcon their own jurisdictions. and the law prohibits the consclidated
application process from afecting or invalidating the jurisdiction or authority of any agency
under existing law. Appiicants must apply directly to each fegeral or county agency that does
not particigate in the consciidated apophealion process.

Section 201-63, Hawai Revised Statutss, requires the Depariment to. {1) operatz a
parmit information and coordination canter for public use during normal working hours, which
provides gu:dance in regard to the permits and procedures that may apply to specific projects;
and (2) maintain and update a repository of the laws, rules, procedures, permit requirements,
and criteria cf federal, stats, and county agenrcies having contral or reguiatory powsr gvar
land and water use for development or the control or reguiatory power over natural, cultural,
or environmental rescurces.

Under section 201-84, Hawail Hevised Statutes, the Dspartment is alsc required to:
(1) monitor permits on an ongoing basis to detarmine the source of ingfficiancias, delays, ard
duplications, and the status of permits in progress; (2) pursue ithe implementaticn of
streamlining measures including, but not limited io, those measures defined n consuitation
with affected state agenciss, county centra! coordinating agencies, and members of the
public; and ({3)cesign applications, checklists, and other forms essential to the
implementation of approved streamlining measures in coordination with involved state and
county ragulatory agencies, and members of the public,

Section 201-65, Hawa/i Revised Statutes, reguires the Department to report bienniaily
to the Legisiature on actions taken, problems encountered, and legislative actions that may
be nseded to further implement the intent of part 1V, chapter 201, Hawaii Revised Statutes.

Mr. Douglas Tom?20 is Chief of the Hawaii Coastai Zone Management Program in the
Office of State Plarning ard the individual who was maost responsibie for carrying out the
consolidated application process while the Coastal Zong Management Program was under the
Department of Business anad Economic Davelopment. According to Tom,2? only one state
agency-the Aloha Tower Developmant Corporation--ever reguasted a consolidated application
processing pursuant to state law. Further,22 no county or fedsral agencies made use of the
consolidated application process while the Hawaii Coastal Zone Management Program was
under the Department of Business and Economic Development, despite "sufficient evidence
of its potential value to both developers and regulatory agencies” and a "strong”
recommendation "that the provisions of Act 237 be continued on a permanent basis” 23
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While the developmenrt of the consolidated application process established in part 1V,
chapter 201, Hawaii Revised Statutes, appears to have lost momentum in recent years--in part
because of the reorganization of the Department of Planning and Economic Development, the
concept and value of consolidated application processing was reaffirmed by the Lagisiature
through the Gectherma! and Cable System Development Permitting Act of 1388 {(codified as
chapter 196D, Hawail Revised Statutes). Tne Legislature, upon passing the Geotherma! and
Cable System Development Permitting Act of 1988, found and declared that:2>

(8) & major and fundamental difficulty in the development of
both peothermal resources and a cable system is the diverse
array of federal, state, and county land use, planning,
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{11 Notwiths 0 : the complexities, the
magnitud 1 nd cost, the Tundamental
interrelationship between the developmant of geothermal
resources and a cable system, the inherent reguirement for
the coorcdinated development of the geothermal rescurces and
a cabie system, the substantial length of time reguired to

undertake and complete both  developments, and the
desiracility of oprivate funding for both developments
reguire that affected state and county agencies be directed
to pursue and deveiop to the maximum extent under existing
law the coordiration and consolidation of regulations and
contrels  pertinent  to  the development of geothermal
resources and a cable system;

{(12) The development of geothermal resources and a cable system,
both Irndividually and collectively, would represent the
largest and most complex development ever uadertaken in the
State;

{133 Because of the complexities of bhoth projects, there is a
nead fo develop a consclidated permit aDD1lcap1un and review
process to provide for and facilitate the firm assurances
that comparies will requir hefore committing  the
substantial amounts of funds, time, and effort necessary to
undertake these developments, while at the same time
ensuring the fulfillment of fundamental state and county
land use and planning policies;

* #* %

County Central Coordinating Agencies

Section 46-18(a}, Hawaii Revised Statutes, reguires each county, by ordinance, to
designate an existing county agency as the central coordinating agency for that county. In
addition to performing its existing functions, the county agency designated as the central
coordinating agency for a county is required to:
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agencies ?“av”‘g any coniro! or raguiatory powers over iam dayelopment projects
within the county, and ¢ maks this repository and knowledgeable personnse!
availabie to inform any person raguesting information as to the appiizability of
thase laws, rules, procedures, permit regquirements, and review criteria 1o a
particular proposad project within the county;

{Z) tudy the feasibility and advisablity of wtiizing a masier application form o
concurrentily flie applications for an amendmeant to a county gsneral plan and
development pian, a change in zoning, a special management area parmit, and
other permits and procedures required for fand development projects in the
caunty, to the extent practicabls,

(3) Maintain and continugusly update a master file for the respective county of all
applications for building permits, subdivision maps, and land use desigrations of
the State and county; and

{4) Endeavor to schedule gr cocrdinate, to the extent practicabie, any referrals, and
any public informational meetings or public hearings held by cther federal, state,
or county commissions or agencies pursuant to existing laws pertaining to the
respective county, when requested by an agplicant.

Section 46-18(b), Hawaii Revised Statutes, requires ali state and county departments,
divisions, agencies, and commissions, with control or regulatory powers cver land
development projects in any county of the State, tc coopsrate with the designated central
coordinating agency of each county it making availabie and updating information regarding
the laws, rules, procedures, permit requiremerts, and review criteria that thass state and
county entities enforce upon land develocpmant projects.

According to the Department of Land Utiiization,2® which serves as the central
cocrdinating agency for the City and County of Honoluiu, no state agencies have asked the
Department to schedule or coordinate any public informational meetings or public hearings
held by other federal, state, or county ccmmissions or agencies, to expedite the review and
processing of permit applications and approvals for proposed capital improvement projects.
According te the Department,2/ coordinating the referral of permit applications and approvals
within and between county departments has become a matter of standard operating
procedure because of the complexity of the City's permitting process; however, actually
cocrdinating the permits and approvals themselves (as opposed to their referral) is still a
difficult matter. According o the Department,28 the issuance of some permits and approvals
are now dependent on the issuance of other permits and approvals, and some applicants
have found the "piecemeal-approach" to obtaining permits and approvals easier to use.29
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th the City's permitling procsss;

(2y  Actively encourage staie agencies to reguest the Depariment’'s assistances in
identifying ali the county permits and approvats nseded 1o implemant a proposad
capital improvement project; anc

{3y Openly publicize the fact that state agencies can reguest the Department's

assistanca in scheduting and coordinating any public informational meetings cr
public hearings haid by other federai, state, or county COMmMISSIONS Cr agencies,

the Department acknowledged that it did not nava the parsonnel and program resources
needed to undertake these activities and accommodate the additional work that these
activities might procduce 33 The Department,34 also stated that existing rulss with conflicting
time frames for public hearings and cther time frame reguirements, make it difficult 1o
coordinate activities across three layers of governmen

Amendments to district boundaries

Section 205-3.1(b), Hawa)/ Revised Stafutes, allows any department or agancy of the
State, and department or agency of the county in which tand is situated, or any person with a
property interest in land sought to be reclassified, to petition the appropriate county land use
decision-making authority for a change in the boundary ¢f a distrizt involving lands less than
fifteen acres presently in the agricultura!, rural, and urban districts.

Section 202-3.1(c), Hawaii Revised Statutes, requires district boundary amendments
involving !and areas of fifteen acres or less, except in conservation districts, 1c be determined
by the appropriate county land use decision-making authority without consideration by the
Land Use Commission. The appropriate county land use decision-making authority is allowed
to consolidate proceedings to amend state land use district boundaries with county
proceedings to amend the general piar, devsicpmant plan, zoning of the affected land or
such cther proceedings. Appropriate ordinances and rules to allow consolidation of such
proceedings may be developed by the county land use decision-making authority.
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AC 227, Session Laws of Hawad 1992

Aot 227, Session Laws of Hawan 1992, requiras 2ach county tc enact by December 31,

y D2 necessary to decreass, 0 not more
quired by the county to raview and, i app

ant pian, communily pian, zons 1a
to construct housing in that county; and

—
3

Such ordinances as may be necassary to decrease, to not more than six months,
the total time to process and aporove subdivision, grading, building, and other
ministarial develocpment permits.

State agencies are sim:arty required to adopt by December 31, 1993;

(1) Such rules as may be necessary to decrease, to not more than six months, the
totai time required by ail state agencies to review and, if appropriate, grant
approvais to construct housing in this State;

(2) PRules allowing no mere than six months toc process and approve other state
permits required in ceonnecticn with housing projects, subject to the condition
that this six month time period is required to rurn concurrently with, not in
addition to, county procassing time for ministerial permits.

The mayor of each county ard the Governor are required to convens respective task
forces by December 31, 1992, to recomsend specific time limits for each county agensy and
each state agency to review and, if appropriate, approve requests 1o construct housing in that
county and the State.

The composition and size of each county's task ferce is required to include members
of the county councli and any agency responsible for policy and technical issues regarding
housing development permits. Each county’s task force is requirad to consider, among other
matters, the issue of how to accommodate the time taken by applicants to comply with al!
application reguirements in the six month time period for processing all ministerial
development permits. The Governor's task force is required to include state government
agencies, boards, commissicns, or entitias responsible for policy or technical issues regarding
housing development permits,

The mayor of each county and the Governor are required to submit to the Legislature

by January 1, 1993, and January 1, 1994, status reports on the progress madse by that county
and the State, respectively, to impiement the appiicable provisiors of Act 227,
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Act 300, Session Laws of Hawal 1992

Sectign 184 of Act 30C, Sessicn Laws of Hawaii 1992 (amending Act 296, Ssssion
Laws of Hawaii 1991), appropriates 3150,000 In fiscal year 1992-19383 for the Office of State
Pianning to conduct a comprehensive study and evaluation of land use regulation and
management at the staie and county levels, including, but not dmied tor  applicable
provisions of the State consttution, Hawad Revised Statutes, county Charters, the land uss
decision-making process, jurisdictional issues, land use classification, crganizaticnai structure
ang function of governmant agencies, and pubiic input in the land use decision-making and
classification process. The Office is required to incorporate, where appiicabie, the findings
and recommandaticns of this study and evaluation into its first official report to the Land Use
Commission requirad by section 205-18 (periodic review of districts), Hawau Revised Statutes.
The Office is also required to submit a preliminary report and fira! report on its findings and
recommendations to the Legisiature no later than twenty days prior to the cenvening of the
1993 and 1994 regular sessions, respectivaly.

Analyses

Deja vu. Despite nearly two decades of in-depth analyses Dy ssemingly
knowledgeable and well-intenticned individuals from state and county governments, public
interest and special interest groups, and the regulated coemmurity, neither regulatory
agencies nor the regulated community appear to be very happy with Hawaii's permitting
process. 3> Generally speaking, regulatory agencies feel they are being unfairly biamed for
the woes of agencies in the regulated community and agencies in the regulated community
feel they are being unreasonably burdened by the requirements imppsed on permits and
approvals by regulatory agencies. Some individuais3® interviewed by the Bureau during the
course of this study appeared o be suggesting that the permitting process had changed very
little since the publication of The Fermit Explosion and Regulating Paradise, and that the
Bureau was simply recyc:ing recycled information.

Plans-Who Needs Them? Plans provide the basis for orderly change, and state and
county governmeants are forever changing to accommedate the needs and wants of the
populace. State anc county governments need plars to ensure that the changing needs and
wantis of the populace are accommodated in a orderly manner,

Assuming that:
(1} The goals and objectives of the Legisiature and the county councils with respect

to land use and development are included in laws, county general plans and
development plans, and jand use ordinances; and
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Assuming that the repetitive, duplicative, and uncoordinated nature of some permits
and approvals stem, at ieast in part. from the nature of the taws, pians, and ordinances that
are peing implementsd by these permits and approvals, there are at ieast flve activities that
the Leqgislature could undertaks to gradually reduce delays in the timely and orderly
implementation of proposed capital improvement projects.

Short-term solutions. Thea first activity is to reducs, through consalidation, elimiration,
or modification, the number or scope of individual state and county laws, plans, and
ordinances. As pointed out by Caliles, Hawaii's plans at both the state and county levei have
the force of iaw and cften supersede nconsistent land use ragulation of the more traditional
sort, such as zoring and subdivision codes. This activity is in keeping with Callies'
suggestion that any attempt at simplifying Hawaii's land use regulatory process specifically
include state and local pians.

Arguably, the likellhood of particuiar laws, plans, and ordinances becoming repestitive,
duplicative, of uncoordinated increases as the number of laws, plans, and ordinances
increase. Since the focus of this study is tha timely and arderly impiementation of proposed
capital improvemeant projects rather than Hawaii's land use laws, this study does not attempt
to determine whether a particular law, plar, or ordinrance s unnecessary or averly broad. To
the extent that concern exists cver the length of time that it takes to implement proposed
projects, it behooves the State, whenever possible, to minimize the likeiihood of these laws,
plans, and ordinances becoming repetitive, duplicative, or unccordinated.

~ While it could be argued that it takes egual amounts of effort to coordinate proposed
capital improvament projects under six 50-page plans as compared tc two 150-page plans,
the number of unigue (unduplicated) interactions between two plans and six plans increases
exponentially rather than linearly as the number of plans increase, /.e., two plans creats one
undupticated interaction, while six plans create fiftean unduplicated interactions.38

The second activity is to gncourage state agencies implementing propossd capital
improvement proects to utilize the consolidated application processes established in part IV,
chapter 201, Hawai Revised Statutes, section 46-18, Hawai Revised Statutes, and
section 205-3.¥(c), Hawali Revised Statutes. The mechanisms for consolidated application
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posed sapital improvement projects should be

lea 2?‘"39 years. A minimum
three-year tri £ ,Jeféﬁd wouid: : voiopment, tasting, and evaluation of differan:
consolidation processes; (2)link the consolidated application process tc the thres-year
authorization period for general obligation bhonds; and {3) place an emphasis on the rea%szatzor@
of long-term improvements rather than the search for short-term solutions.  Mandatory
consolidated appiication precessing shouid be limited, at least initially, to proposad projacts
that would require the preparation of an environmental impact statement to avoid inundating
the Iead agencies responsible for impiemeanting the consolicatad application processes.

The third activity i8 1o encourage counly agencies impiementing proposed capital
improvement projects with state funds to utiiize the consolidated application process
established in part 1V, chapter 201, Hawaii Revised Statutes. The mechanism for
consolidated application processing, including the scheduling and coordination of public
informational meetings and public hearings, was in existence for several years while the
Coastal Zecne Management Program was under the Department of Business and Economic
Development, and county agencies should be encouraged tc make use of this mechanism
whenever possibie. As previously discussed, county agencies have apparentiy made no use
of the consalidated application process, much less the gpportunity to schedule and ccordinate
public informational meetings and public hearings.

The appropriation of capial imprevement program funds to the counties by the
Legislature through the general appropriaiions acts and supplemental appropriations acts
could be made subject to the condition that the counties utilize the consolidated application
praocess. The appropriations could also be deemed to satisfy section 5, Article VIll of tha
Constitution of the State of Hawaii, should this conditicn be misconstrued as a mandate 10 the
counties.

The fourth activity is for the Department of Business, Economic Developmeant, and
Tourism to reassess the need for and, if appropriate, the priority that should be given to the
consolidated application process estabiished in part IV, chapter 201, Hawaii Revised Statutes,
to facilitate the implementation of proposed capita! improvement proiects. As previously
discussed, the development of the consolidated appiication process appears to have lost
momentum in recent years--in part bacause of the recrganization of the Department and the
transfer of functions to the Office of State Planning.
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Whether or not any laws, pians. or cordinances Shou%d be amer edﬂd in part,
consclidated with other laws, plans, or ordinances, or siir

What amendments, If any, should be made to those laws, plans, and crdinanses
that implement the geoals and objectives of the Legislature and the county
councils with respect 1o iand use and developmeant.

In addition t¢ reducing the number or scope of individual laws, plans, and ordinancas,
steps should be taken to ensure that the individual laws, plans, and ordinances are consistent
with a single master plan--in this case the Hawaii State Planning Act. In enacting the Hawali
State Planning Act, the Legisiature found that:3?

. . iT]rhere is5 a need to improve Lthe planning process in this
State, tc increase the effectivensss of government and private
actions, to improve coordination among different agencies and
levels of government, to provide f

4
d o
resources and to guide the future develo

plan

policies, and priorities for the Sf’ae

he ou pose

15
r wise use of Hawali's
pment of the State.

of this chapter 1s to set forth the Hawaill state
that shall serve as a guide for the future long-range

provide a basis for

development of the State; identify the goals, objectives,
;
it

determining priorities and allocating lim

ed resources, such as

public funds, servieces, human resources, land, energy, water, and
other resourues; improve cgordinaticn of federal, state, and
county plans, policies, programs, projecits, and regulatory
activities; and to establish a system for pian formulation and
program coordination to provide for an integration of all major
state, and county activities.

Arguably, the likelihood that aspests of a particular law, plan, or ardinance wit become
repetitive, duplicative, or uncoordinated with other laws, plans, and ordinances increasss if
that law, plan, or ordinance becomes inconsistent with the objectives and policies, functional
pian componants, and priority guidelines of the Hawaii State Pianning Act
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Mew statutorily authorized land uss and development pians, and the germits and
approvals that implement these plans, should be made consistent with the objectives and
policies, functicnal plan camperents, and oriority guidelines of the Hawasi Siate Planning Act.
Paotential conflicts within and betwesn respective land uss and development plans, and the
permits and approvais that imptement these plans, shouic be addressed through the creation
of additicnal pricrity guidelines or, where the counties are primarily concerned, comity {ie., a
willingness to grant a privilege, not as a matter of right, but cut of deference and goodwill) 2°

Ths substantive provisions of new land use and davelopment plans, arnd the permits
and approvals that implement these plans, should cite: (1) the statutory authority under which
the provisions ¢of these plans, and the permits and approvals, are being established; and
(2) the objectives and policies, functicnal plan compenents, and priority guidelines that are
being implemented, to ensure maximum consistency with the Hawaii State Planning Act.
State and county agencies should be reguired to explain, at the very minimum, how a
particular provision of a plan, or a permit or approval, implaments a law or an objectiva or
policy, functional plan component, or priority guidsline of the Hawaii State Planning Act, to
ensure that this procedure does not become "just ancther paper exercise for planners’. State
and county agencies should also be required to identify any provision of any plan, or any
permit or approval, that is inconsistent with the objectives and policies, functional plan
companents, and priority guicelines of the Hawaii State Planning Act, o alert the Legislature,
the county councils, and other state and county agencies {0 these inconsistencies.

Potential and actual conflicts betwesen the priority guidelines for economic
developmsent, population growth and lard resource management, affordable housing, crime
and criminal justice, and guality education, should be resclved, or an effective and efficiant
institutional mechanism for resolving these conflicts should be developed at least. While the
priority guidelines discuss precedence within the areas of economic development, population
growth and land resource management, affordabie housing, c¢rime and criminal justice, and
quality education, the Hawaii State Planring Act dces not discuss which priority guideline
takes precedence over another priority guideline when the guidelines confiict with one
another. lronically, cne cof the priority guidelines "to stimulate economic growth and
ancourage business expansion and development to provide needed jcbs for Hawali’'s people
and achieve a stable and diversified eccnomy” is to "[s]treamiine the building and
development permit and review process, and eliminate or consclidate other burdensome or
duplicative governmental requirements impoesed on business, where public health, safety and
welfare would not be adversely affected” 41
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Recommendations

The Bursau recommeands that the Legisiatura:

—
-
—

Baduce, through consoiidation, slimination, or modification, the number or scopse
of individual state and county Jand use and development laws, plans, and

pr—

2y Ercourage state agenciss implementing proposed capital improvement projects
to gliize the gonsoiidated application processes astablished in part iV,
chapter 201, Hawaii Revised Statutes. section 46-18, Hawad Hevised Statutes,
angd section 205-3.1(c), Hawall Revised Statutes.

If the legislature decides to implement this recommendaticn, the Bureau
suggests: (A) establishing a minimum three-year trial period to permit the
development, testing, ard evaluation of different consolidation procasses; and
(B) limiting mandatcry consolidated application processing, at least initially, to
proposed projects that would require the preparation of an environmental impact
statement; angd

(3) Encourage county agencies implementing proposed capital improverment
oroiects with state funds to utilize the consolidated application process
established in part 1V, chapter 201, Hawaii Revised Statutes.

If the Legisiature decides to implement this recommendation, the Bureau
suggests that the appropriation of capital improvement program funds to the
counties by the Legisiature through the general appropriations acts and
suppiementa! appropriations acts be made subject to the condition that the
counties utilize the consolidated application process. The appropgriations should
also be deamead to satisfy section 5, Articie VHI of the Constitution of the State of
Hawaii, in tha event this condition is misconstrued as a mandate to the counties.

Depending on the findings and recommendations of the preliminary report submitted
to the 1993 Legislature by the Office of State Planning, pursuant to section 164 of Act 300,
Session Laws of Hawaii 1992, the Bursau recommends that the Legislature coordinate the
impiemantation cf the three abovementioned recommendations with the Govarnor.

The Bureau recommends that the Department of Business, Economic Development,
and Teourism reassess the need for and, if appropriate, the priority that should be given ta the
consaolidated application process established in part IV, chapter 201, Hawaii Revised Statutes,
to facilitate the impfementation of proposed capita! improvement projects.
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My has governmen: done this?  Wouldn't approving more projects be politicalty popuiar”

E} efandars of the status guo argues thal a heavy hand nas been necessary 10 preserve Honolulu's
pristing anvironmant and relatively high guality of Me. Certainly this is 3 partial explanation. but
ong that, frankly. rings haoliow,

For a tuil explanation, one must corsiger who has bensfited. Besides reading Cooper and
Daws’ Land and Power in Hawail. note thal homegwaers gain from high housing prices.  Any
policy action to reduce housing prices would impose capital lgsses gn current gwners .

Sumner La Croix, "Cost of Housing”. The Price of Paradise; Lucky We Live Hawaii?, ed., Randall RBoth
{Hawaiir Mutual Publishing: 12925 p. 169.

Although La Croix’s opinions arg subject to debate. the siting of objectionable it essentiai) capital
improvement proiects (€. . power plants and iransmission lines, sewage reatment plants and ocean outfails,
sanitary landgfilis and incinerators. ete ) near residential areas does penodically spawn the reemergence of
TNIMBY-ism”. which stands for "Not In My Back Yard™--but inevitably means "put it in my neighbor's back
yarg”,

The point of this discussion 5 that the underlying reasons for requiating specific land use and development
activities are no! zlways whal they seem fo be or, for that matier. what others purpor! them o be. Any
attermot 1o deive into the issue ¢f whether or not state and county agencies should be regulating spacitic land
use and developrment activities would have to disgern thesa reasons beforé coming 10 any useful cenclusions
about the raguiation of specific activitiag,

For examplz, section 103-39.5, Hawail Ravised Statutes. exempis from any requirerment of a county that
related cff-site Improvements be mage by the coniracting governmant agency as a condition io the issuance
of any permi, any contracts under the law refating to the sxpenditure of pubiic mongy and public contracts
(chapter 103, Hawail Revised Statutes) for the constructian, renovation. or repair of public schoot facilities.

According to House Standing Committee RBeport No. 197-92 regargding H.B. No. 2784, H D 1.

Under presant law the departmant of aducation is required to consiruct off-site improvemsants as

a condiion 1o the issuance of any county permit relating t¢ the constructicn, renovation and

repair of its schoo! facilities. This reguirement imposed by the counties have ha’npe'ed the
by

department of education’s effcrts in making very critically neadead repairs 1o #5 schoot facilities in
atimely and cost efficiant manner.

House Standing Committee Feport No. 197-22, on House Bill No. 2784, Sixteenth Legisiature. 1992, State ot
Hawali.
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and housing sxactions programs,

Tne point of this discussion is thal state and county governments have required private developers 1o make
off-site improvemenis for many years. Any attemnt to delva into the issug of whether or not state and county
governments have imposed unreasonabiy burdensome parmit and aporoval requirerments on county and state
applicants. respectively, would have ¢ considar the reascnableness of the requirements imposed on private
developers in light of such fagtors as legisiative intent. due process, equal protection. raticnal nexus, and
legitirata government intarests,

For exampie. section 18-3.1{b£12). Revised Crdinances of Honalutu 19390, exempts from having to obtain a
"building permit” (which consolidates parmits for the building. elactrical. plumbing. and sidewalk codes). waor
performed for ary state government agency. except where the permit is specifically requested by the agency.
Although state agencies couid consider themselves exemst from having o obtain 2 permit or decide not to
request a permit, guestions of iiabilizy and adequate public sarvices need to be carefully weighed against the
benefits of haing free from ali permits and approvais.

With respect to the question of liabinty. do state agencies and their consultants have the technicat expertise
needed to ensure thal the plans and specifications for a progosed project meet the requirements established
by the buficing, electrical, plumbing. and sidewalk ¢odas? Do state agencies have ihe technical exgertise
needed to certity that a completed building or faciity masts the requirements established by these codes?
What. il any. are the risks to public heaith and safaty?

With respect 1o the guastion of adequale public services. should state agencies be aliowsed to bulld In araas
that are ngt adequaleiy seweared or, for that matter. currently unsewered? Shouid state agencies be allowed
o build in areas that are nol currently serviced by the Honolulu Beoard of Water Suppiy or cther supplier of
water? What, if any, are the risks to public health and safety. and the environment?

o O

The pgint of this discussion is that slate agencies can consider themselves exempt from having to obtain a
building permit or decide not fo request a permit if they 5o desire. Any altemnpt 1o delve into the issue of
whether or not state and county agencies are justified in denying particuiar permits and approvals must
discern the reasons why most state agencies still continue to reguest building permits, and whether or not
there are actual (as opposad to perceived) risks 1o public haaith and safety. and the envirgnment.

Subject 1o specitic Umitations. section 21-3.150, Revised Ordinances of Hopowly, allows the director of jand
utilization to waive the strict applicatian of the develspmant or design standards of the Land Use Ordinance
for pubiic uses and Wilily installations, excaept where the 4ses require a plan review use [FRU) approval.

The Urban Land Institute i an independent. nonprofit research and educationa! organization incorporated in
1936 10 improve the gualily and standards of land use and development. The Institute is committed to:
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Frad Bosselman, Duane Feurer. and Charles Siomon. The Parmit Expiosion.  Coordination of the
Protiteration. pp. 81 and 85.

Tha Institute aiso mat with representatives from the following United Stalss standard metropoiian statistica:
argas. Philadaiphia. Pennsyivania-Camden. New Jersay; Minneapolis-Saint Paw. Minnesota: San Antonio.
Texas: and Salinas-Seaside-Monterey. Caiifornia.

Arguably. it is safer for government agencies o let members af the ragulated community sort through and
reconcile conficting permit requirements than it is for government agencies to sort through and raconcile

conflicting permil reguirements for members of the reguiated community.

David Cailies, Regulating Paradise (Univarsity of Hawail Press, 1964, p. 1.

ibid.. pp. 170~ 171
City and County of Honclu'u. Department of Land Utilization, Permit Register (September 1989), 218 pp.

Because of time constraints, the Bureauy limited its discussion of this particuiar topic 1o the City and County of
Honoluiu and the Department of Land Utilization. The ensuirg discussion sticuld not bs construad as a
criticism of the City and County of Honalutu or the Department of Lard Utilization.

According to Callies:

There are sama land use regulations about which neither the state nor Hawail's four counties can
do very much. These are the land use management and control programs impoSed as a resuit of
participation in federal programs. Either required by federal faw ar promulgated in response fo a
federal grant program, these "federalized” stata and focai land use controls tauch virtually every
aspect of state and local land use regulation in Hawaii. [citaticn deleted} . ..

While there is some tlexibility in drafting these land use controis. the state has iittle choice
but to adopt something responsive to standards and criteria in these federal laws.
Welt-intentioned as they are, they add yet another series of land use regulations that restrict the
use of land, a series of regulations that is difficult 1o coordinate, much less prune or deiete.

David Callies, Regulating Paradise. pp. 171 - 172.

Hawaii, Inter-Agency Task Forge for State Permit Simplification, "Preliminary Report of Findings and
Hecommendations™ (March 1981), Aftachment A.

Act 237, Session Laws 0f Hawali 1985, was supposed 1o be repealed on June 30, 1987.
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PERMITTING

imarview with Douglas Tom. Chief. Hawaii Coastai Zone Managsement Program. Office of Slate Pzaﬂn'wg
October 12, 1892, Tom was responsidle for carrying owt the consclidated application crocess whiie the
Hawail Coastal Zone Management Program was under e Department of Busingss and Economic
Deveippmeant.

This conclusion is further ot s‘-er—md by the fact that Act 233, Session Laws of Hawaii 1995, amended
secticn 201-61 ’de*:mt'on" Hawaii Revised Statutes, by changing the term "Department of Business and
Economic Davalopment” o "Department of Business. Economic Development and Tourism” This
amendment placas the consolidated application process statutorily within the Departmaent of Business,
Economic Development, and Tourism. ratter than tha Gffice of Stats Planning.

A& "oermit” is any license. permit, certificate. gertification, approval. compliance schadule. or other simiiar
document or decision partalning 19 any reguiatory or management prograrm, which is: 1) related to the
orotection, conservation, use of, or interference with. the natural resources of land. air. or water, in the Stats;
and {2) required prior 1o constructing or gperating a project. A "project” is any land or water use activity or
any construction or operation that requires permits from: (1) cne or more state agencies, or (2} a state

agency and a county or federal agency. Construction or operatian of an activity includes. but is not fimited to,
housing. industrial. and commercial opérations and develgpments. Hawaii Rev. Stat., sec. 201-61 (see
definiticns of "permit” and "project”).

Tom interview.
Ibid.
Ibid.

Hawaii. Department of Planning and Economic Deveicpment. "A Report on the Implemeantation of Act 237,
SLH 1935" {1987, o, 3 {without attachment].

Ibid.

Hawaii Rev. Stat . sec. 1960-2.

Interview with Kathy Sckugawa. Chie!, Regulations Branch: Calvin Ching, Head. Zoning Divisian: and Loretta
Chee. Deputy Girector. Degartment of Land Utilization, City and County of Honolulu, October 16, 1992,

Ihid.

Ibid.

This is also referred to as using the "too big to Kill" approach to obtain permits and agprovals. The typgical
modus operandi of an applicant who uses this approach on a project 's tc obtain one permit or approval at a
time from different state ard county agencies--never revealing the entire scope of the project to any cne
agency--and to claim that the project has become "too big to kill" {because of the large amount of time and

money invested on the project to date) if and when a subsequent agency refuses to issue a needed permit or
approval.

Sokugawa, Ching, and Chee, interview.

ibid.
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ratified an November 7. 1878,
ibid.

See Therase Freeman and James Gollub, "Hongiuly's tand iise Management Systern; A Sirategy for
impravemant”. prepared for the Honolulu City Councll (Final BepartyCalifornia: SRI international, 1
op. 90, for a summary and comparison of tha various roles that have been recommended for the Depar
of Land Utilization in 5 capacity as the Cily's central coargdinating agency.

Sokugawa, Ching, and Chee. interview.

A "process” is defired as a systematic series of actions directed to some and. Rober: Costeilo. ad., Randor:
Housz Webster's College Dictiorary {New York: Random House, inc., 1991}, p. 1075.

The identities of these individuals are not relevant to this study and have been infentionally left out of this
report.

Conversely, it could be argued that the repalitive. duplicative. and upcoordinated nature of some permits and
approvals stem. at ieast in part, from tha manner in which state and counly agencies choose to implement
land use and development taws, plans, and crdinances. For the purposes of this study. however. the Bureau
assumed that problems stemming from the impiementation of these laws. plans. and ordinances wers
subordinate to problems stemming from their enactment.

With two plans. "a” and "h", there is one unduplicated interaction--"a x b". The reverse interaction, "b x a”. is
a duplication of "a x b".

P B T LU TN I LI R L ) L . ERRLY L1 - H H H : ™ LLT LI 1] "
With six plans, "a". "b", "¢, "d", "e", and "I, thare are fifleen unique interactions-"a x b, "axc” "axd”,

o
i
ua X en ua X {ux nb X Cr“ ub X dn7 nb X E", ub X fu, ssc x du= rrc X eu’ "C X f", ud X eu. nd X i‘"‘ aﬂd sve X f"_

With thres plans. there are three unduplicated interactions. With four plans, there are six unduplicated
interactions. With five plans. there are ten unduplicated interactions.

The numbar cf ways of ordering "n” distinct (different; objects taken "r" at a time is designated by the symboi
pn

.
PO = (n'yirn -1}

Hawail Rev Stat.. sec. 226-1.

Henry Black. Black's Law Dictionary, Abridged 5th ed. [Minnesata: West Publishing Co., 1983). p. 139 (see
definition of "comity”).

Hawaii Rav. Stat.. sec. 226-103(a){5).



Chapler 7

SUMMARY

This chapter recaps in summary form soms of the problams and relevant
davelspmeants that affect the orderly and timely implementation of proposed capital
imgrovemen! projects by state and county agencies that will be the
proposed proiects whan the projects are compieted.  Readers ar
statements in this chaptar have besn highly generalized, greatly a
overly simplified in the interast of brevity. The staiements do no! contain the orefatory
explanations or bacxground information that have been g¢iscussad in preceding chaplers.
Because of the tachnical nature of the capital improvements program and oro J
improvement projects, the use of idicmatic expressicns to describe key concepis and
principies could not be avoided.

Chapter 3: Designing Buildings and Facilities to Accommodate Persons with Physical
Disabilities - the Commission on Persons with Disabilities {for related ragcommsendations, ses
pages 31 to 32)

(1) Scme architacts are not submitting building and facility plans to the Commission
for a preliminary review early in the design phase of a proposed projact or when
the plans are not mera than sixty to eighty percent complete.

(2) The backicg of plans and specifications awaiting review by the Commission
during June 1992 delayed the review of documents by approximately eight to tan
weexs, compared 1o a typical document review time of approximately two wesgks,

(3) Some contracters are not adhering to the plans and specifications for buildings
and facilities, and some architects and project managers are not conducting
adequate field inspecticns !¢ ensure adhersnce to these plans and
specifications.

{4) Stte surveys to determine the scope and cost of propesed projects intended 1o
renovate existing buildings or faciiities, and to remove arghitecturai barriers to
persons with physical disabilities, are no longer conducted by the Commission.

Chapter 4: The Hawaii State Environmental Impact Statements Law - the Office of
Environmental Quality Control (OEQC) (for related recommendations, see pages 48 1o 49)
(5) The implementation of some environmentally-adverse projects are chalienged on

procedural grounds even though the underlying issug is one of aesthetics and
the decision to proceed or not to procesd one of executive privilega.
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OEQC on the matter of whether an EA

Delays involving a state or county agency's issuarce of a negative deciaration
usuaily stem from the lack of gariy consuitation with apoprogriate agencies and
concerned citizens and groups during the preparation of tha EA,

Delays involving the Governor's @r a mayor's acceptance of a final
envircnmental impact statement (E!S) stem partly from an agency's failure to
consult with appropriate agencies and concerned citizens an roups orior to
filing the draft EIS.

Q
uw -4

On the advice of the Department of the Attorney General the OEQQC racently
reversed an earlier decision not ta publish in the OEQC Bulletin environmeantal
assessments that did not mest the requirement for early consultation.

In scme instances a final EIS for a proposed project is used by a state or county
agency tc rationalize or defend the agency's decision to proceed with the
implementation of the project in a predetermined manner.

The State's reliance on private consultants makes it difficult for state and county
agencies to develop the in-house expertise needed to prepare an adeguate EA
and draft EIS, and to respond to public comments and concerns during the
preparation of a final EIS.

Negative declarations are sometimes issued by state and county agencies,
without regard to envircnmental effacts, to save time and keep proposed prejects
on schedula.

Some state and county agencigs are preparing environmental assessments and
issuing negative declarations for preposed projects that could be declarad
exempt from the preparation of an EA pursuant to section 343-6(7), Hawal/
Revised Stafutes.

Chapter 5: Executive Memorandum No. 88-16 - The Department of Budget and Finance
Capital Improvements Program (CIP) Branch (for reiated recommendations, see pages 79 to

82)

(14)

Stalf shortages and the lack of sufficient time to thoroughly review all proposed
projects when the executive budget is being prepared for submission to the
Legislature delay the timely and crderly implementation of these projects.
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(18)

(19)

(20)

(21)

(22)

(23)

SUMMARY

of Finance regarding the deferment of

s for tne Direstor

cis are deveicped by the CIP Branch after the Branch has

reviewsd an agency’'s implementation and expenditure plan and established the
2 ai

Allotment requests for pian funds or design funds are usually not recommendad
tgr the Gavernor's approval unless thare is a firm commitment--usyally in t
form of 2 future appropriation--fraom the Legisiature or the implemanting agency
to construct the project.

The amount of time needed o review an ailiciment request and process an
alittment advice increases as the complexity of a proposed project increases.

The Governer recently ailowed the Director of Transportation and the
Comptrolier to submit their respactive allotment advices for the Governor's
aporoval withcut the normal review by the Department of Budget and Finance.

Some of the perceived "delays” in the implementation of proposed projecis stem
fram the CIP Branch's recommendation tc the Director of Finance that the
implementation of a project be deferred until a iater date.

It an agency doas not list a proposed project in its expenditurs plan, the project
may be deferred on the recommendation ¢f the CIP Branzh to the Director of
Finance.

Conditions within the marketplace determine ths number of proncsed projects
that can be implemented. Few, if any, agencies have exceeded or come close to
exceeding their expenditure limits. Agency expenditures have been ane-third to
one-half of established iimits.

The Department of Buaget and Finance will be consuiting with the Department cf
Accounting and General Sarvices on the development of an expenditure tracking
system that is not based on agency expenditure limits.

The Department of Budget and Finance has developsd new procedures for the
1992-1983 fiscal year to faciiitate the implementation of proposed projects. The
new procedures, which have not been formally approved by the Director of
Firance or the Governaor, are intended to do away with the nead to establish new
agency expenditure limits each year.
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"Pork barrel” projects impact the implementation of ail progosed projects since
“pork” compeles witn other projects for the same resources, and the executiv
branch’'s capia! Improvemanis program mus! bg repricritized 1o allow ih
implementation of "pork™.

D D

e

¢t takes the CIP Branch approximately ons weok 1o raview a typical allotmen
request for a proposed project. 1t car take as few as three days of more than
£

three montns to review an aflotment reguast and precess an aliotment agvics for
a proposed project.

Aithough assessments of alternatives to proposed capital improvement projects
form an integral part of the State’s planning, programming, and budgsting
systam, some agencies spend little or no time assessing these alternatives.

Allotment requests for proposed projects that are not consistent with
Memorandum No. 83-16 are recommended for deferment unless general fund
savings or balances are available to finance the projects, where the means of
financing is the genera!l obligation bond fund.

Some proposed projecis auirorized by the Legisiature and approved by the
Governor, and impiemented by the Department of Accounting and (Genera!
Services on beha!f of the Department of Education, do rot ceonform to
educaticnal specifications.

Deviations from educationat specifications typically, but not always, invelve the
implementaticn of pork barrel projects or projects that are considered
"significant”,

Other deviations from educational specifications involve the submittal of plans
that do not conform to specifications, the lack of funds to conduct repair and
maintenance work, the lack of necessary variances, and the purchase of
non-allowable gquipment.

Some agencies are nct reporting the existence of unrequired capital
improvement program Dbalances after the objectives of appropriations for
proposed projects from the general obligation bond fund and the gerneral fund
have been met.
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Chapter & - Permitting {for rejatad recommendations, see pags 111}

(34}

%

(36)

(37)

(38)

D

The Consclidated Application Process, which was being administered by th
Hawaii Ceasta! Zone Managemseni Program, remains codified among th
respensibilities of the Department of Business, Economic Deveiopment, and
Tourism,

D

it

Only one state agsncy--the Aloha Tower Deavelopment Corporation--ever
requested a consclidated apglication prcocessing pursuant to state law., No
county or federal agencies made use of the consolidated application process.

Mo state agencies have asked the City and Courty of Monoiulu Department of
Land Utilization to schedule or coordinate any public informational meetings or
public hearings held by other faderal, state, or county commissions ¢r agencies.

Coordinating the referral of permit applications and approvals within ard
between county departmenis bas become a matter of standard agperating
procedure; however, actually ccordinating the permits and approvals themselves
is still a difficult matter.

The issuance of some permits and approvals are now dependent on the issuance

of other permits and approvals, and some applicants have found the
"piecemeal-approach” to obtaining permits and approvals easier to use.
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Appendix A

HOUSE OF REPRESENTATIVES %i.(:.?%. P@(}. %iﬁi

SIXTEENTH LEGISLATURE, 1992
STATE OF HAWALI

HOUSE CONCURRENT
RESOLUTION

REQUESTING THE LEGISLATIVE REFERENCE BUREAU TO STUDY TEE CURRENT
CIFP IMPLEMENTATION PROCESS AND IDENTIFY PROBLEMS THAT
ADVERSELY AFFECT THE TIMELY IMPELEMENTATION AND COMPLETION
OF PROJECTS.

o0
]

WHEREAS, capital improvements typically refer to the land,
physical facilities, and initial eguipment and furnishings for
newly constructed physical facilities; and

WHEREAS, capital improvement projects (CIPs) reqularly
constitute a major portion of the biennial and supplemental
budgets approved by the Legislature; and

WHEREAS, in 1991, the Legislature adopted a biennium budget
that authorized over $2.3 billion in CIPs ranging from major
projects such as the construction of a portion of the H-3 Freeway
($443 million) to small projects such as the design cf a
microwave tower and generator enclosure on Molokai ($19,000); and

WHEREAS, the Department of Transportation, the Department of
Land and Natural Resources, Hawaii Housing Authority, Hawailil
Community Development Authority and the Housing Finance
Development Corporation, the Department of Education, and the
University of Hawaii are among the major user and expending
agencies of CIP appropriations; and

WHEREAS, the Public Works Division of the Department of
Accounting and General Services, as the expending agency,
provides both analytic and technical assistance to user agencies
before and after capital appropriations are authorized; and

WHEREAS, recently, some have questioned whether the current
CIP implementation process can be improved; and

WHEREAS, because of the importance that government
construction plays in implementing State policy, it is
appropriate that the State review the adequacy of the existing
CIP implementation process and determine whether or not the
current system represents the most efficient, effective, and
prudent way by which CIPs should be implemented; now, therefore,

HCR187 HD1 122



Page 2 H.C.R.NO. %
* - - " * Hﬁa 'g

BE IT RESOLVED by the EHouse of Representatives of the
Sixteenth Legislature of the State of Hawaii, Regular Session of
1992, the Senate concurring, that the Legisiative Reference
Bureau 1s regquested to study the current CIP implementaticn
process; and

EER RESOLVED that the study include, but not be

B T
‘ e foliowing:

{2 ™
(]

T FUR
o, th
(1) The identificaticn of problems that affect the orderly
and timely implementation ©f projects by the user
agencies;

(2) The identification of problems and delays caused by the
permitting process; and

(3) The identification of problems that adversely affect
the corderly and timely ccocmpleticn of CIP projects;

and

BE IT FURTHER RESOLVED that the Legislative Reference Bureau
submit a report cf findings and recommendations tc the
Legislature no later than twenty days prior to the convening of
the regular session of 1993; and

BE IT FURTEER RESOLVED that certified copies of this
Concurrent Resolution be transmitted to the Director of the
Legislative Reference Bureau, the Directcr of Transportation,
Chair of the Board of Land and Natural Resources, Director of the
Hawaii Housing Authority, Director of the Hawaiil Community
Development Authority, Director of the Housing Finance
Development Corporation, the Superintendent of Education, the
President of the University of Hawaii, and Comptroller of the
Department of Accounting and General Services,
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Appendix B

EXPENDITURE PLAN/ALLOTMENT ADVICE PROCESS

I The objectives of the Expanditure Plan process are o
A. Prioritize all projects receiving CIP funding for;
1. Planning.
. Land acgusisition.
. Dasign.
. Construstion,
. EBquipment.
eveiop departmental spending csiling basad on the pricrity iist for B & F review
and approval of:
Tota! spending for the fiscal year.
Incremantal spending by quarter of the fiscal year.
C. Provide B. & F with basls for reiease of CIP allctment advice that are:
1. On departmenta! priority list.
2. Within spending ceilings.
D. Provide B & F with basis for evaluation, review and approval of the overall state
budget. The state budget wiill incorporate:
1. Administrative poiicy from the Governor's office.
2. Compitation of ali State departmenta! Expenditure plans.
3. The State’s financia! condition for:
a. Available cash balance.
b. Special funds.
¢. Baonding capacity or credit rating.
. The obiectives of the Ailotment Advice process are to:
A. Provide departments with the mechanism to request the release of CIP funds
appropriates by the legislature.
B. Provide B & F with the mechanism to monitor and control release of CIP funds, B &
F is respansible for:
1. Evaluation of departmental requests for:
a. Appropriateness of submittal reguest.
b. Compiiance with;
{1) The intent or language of the CIP appropriation (Table R).
(2) Departmental Expenditure pian.
2. Maintenance of the overall State budget.
3. Maintenance of the Stat's [sic] available cash balance and bonding capacity or
¢redit rating.
4. Issuance of Allotment Advice signad by the Governor with identification
numbers.
C. Therefore, B & F will not process Allotment Advice if:
1. The project requesting release of CIP funding is not:
a. In compliance with the intent or language of the C!P appropriation.
b.  On the approved departmental Expenditure plan.

2
3
4
5
D

B.

o —

2. The department exceeds its spending ceiling.
3. The State budget, available cash balance, bonding capacity or credit rating will
be jecpardized.
Source: Hawai, Department of Accounting and General Services, Public Works Division, Planning Branch,

Education Section {August 10, 1992).
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PROGECT DEVELCPMENT REPCRHT (PDH}

The ohi oﬁ*;vo-_-_, of a PDR are to
A Deternnne arl compiie the foliowing user requirsmants:
1. On-site space nesds for;
a. Staff areas (including office circulation).

b, rogram functions, such as:
(1) Reception arga.
{21 Conterence [ work [ intarview rooms,
(3} Library / referance areas.
(4)  Storage {for office suppiies).
{2) ther areas {as required), such as
i, Work tables.

it Computer stations.
iil.  Filing system,
iv.  Unigue project requirements,
c. Eqgquipment, such as:
(1) Xerox copiers (including storage for equipment supplies.
(2) Computer networking system.
(3) Intercom system, etc
d. General building features, such as:
(1) Building circulation (corridors and lobbigs;).
(2) Electrical power supply system.
(3)  Air conditioning system.
(4) Water systams:
i, Drinking water.
i. Fire flow,
(5) Telephone system.
(6) Other areas (as required), such as:

i Restrocms.

if. Janitor rocms.

. Elsvator/stairwell shafts.

iv. Unique proiect requirements.
General site features (estimated), such as:
(1) Parking stalls.

(2) Accessroads.
(3) Open/landscaped areas.
(4) Other areas (as required), such as:

i Power transformer pad.

i, Potable water pump station,

iii.  On-site sewage disposal system.

iv.  On-site drainage system.

V. Unique project requirements.
2. QOff-site infrastructure capacity for;

a. Electrical power supply
b. Water supply:
(1) Drinking water,
(2) Fire flow.
Sewage system.
Drainage system.

]

Q0
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oage 2 of 2

; - s

thar “y:sa«'?“s {as requiracy,
y Arterial roadways,
) Teiephonn system.
)y Computer system.
{4) Unique project reguirements,
Develop "bubble” diagrams of functional relationships (as required) between:
1. Programs / operations.
2. Offices.
3. Staff.
4. 8pecific areas.
Develop "single-lire” schematic drawings (as required) based on:
1. Space needs (refer to "A").
2. Functional relationships (refer to "B").
Develop preliminary project cost estimatas for anticipated on-sitef/off-site work.

S ols]
Lilait

A
ife

el
-
e
g
b}

]

The PDR will be used as desigr guidelines for subseguent construction pitans and

specifications to be used in the DAGS bidding process.

Source;

Hawaii, Department of Accounting and General Services, Public Works Division, Pianning Branch

Education Section {August 10. 1392).
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Appendix D

SITE SELECTION STUDY (SS)

The objectives of a S are to:

|dentify potential project sites to be considered based con:

1. General sizing of |ct as determined by PDR or any other DAGS/user criteria.
2. General vicinity as established by DAGS/user agency.

B. Compare and evaluate zach site under consideration based on:

1. Criteria approved by DAGS/user agency, such as:

A.

A.

B.

Source:

a.

oo

L

General shape (length vs. width).

General slope ¢of tarrain (l2ss than 10%4).

General proximity to existing roads and utifities (electrical, water, sewage,
drainage, telephone systams, etc.).

Existing zoning and/or usage.

Existing ownership.

Other facters (as required), such as:

(1) General proximity tc DAGS/user specified location,
{2) Land acquisition cost estimate.

{3) On-site/off-site development cost estimate.

{4)  Other factors unigue to the project.

2. Methodology approved by DAGS/user agency for "rating” each site under
consideration.
C. Summarize and compile all determinations for user selection of project site.
I Based on the S5, the user agency is to:
Recommend site salection for governor's approvai.

and

Authorize DAGS/DLNR to oroceed with land acquisition procass for site approved
by Gevernor,

Hawaii. Department of Accounting and General Services, Public Works Division, Planning Branch,
Education Section {August 10. 1992).
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Appendix E

page 1 of 2

The cbjectives of an EIS are 1o
A.  Provide the general public with documents for ail praposed projects using State
funds. These dccuments will inglude general information (but not be hmited o) the

foliowing topics:

1.

2

[8;]

Project wistification {reasons for needing the proposed oroject).
Projact site information, such as;

a. Tax map key {TMK} ang lot size,

b, Current zoning and ot usage.

c. Current ict ownership,

Proiect description or scops for:
a. On-sits work, such as;
(1) Buidings.
(2 Roads.
(3)  Utilities.
(4 Other.
b, Off-site work, such as:
(1}  Roeads,
(2}  Utilities.
{3) Other.
Identification of anticipated impacts, beth short and iong term, resulting from
the proposed projest on:
a. The surrounding environment, such as:
(1) Ftora/fauna.
(2 Ambient air quality.
{3y Ambient water quality.
b. ltems of archasclogical or historic significance found on or near the project
site,
c. Thelogal economy, such as:
(1Y  Employment,
{2y Income level.
d. The iocal commurity, such as:
(1)  Social issues, such as:

i, Standard of living.

ii. Family/welfare concerns.
iii.  Hocusing.

iv.  Other.

{2) Poputation growth.
(3) Traffic growth.
Estimated project development costs and comipletion schedules for:
a. Land acquisition.
b. On-site wark.
c. Off-site work.
Discussions on the proposed project that:
a. Evaiuate the impacts of alternatives for the praposed project,
b. Justify development of the proposed proiest.
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partias; iist developed b
2. DAGS/user agency decision to ;:_: :
a. Negative declaraticn (NDj for o prolects assasssd 1o hiave "no
significant Impact” and !uarmfo'ﬂ reguirg no further public comments
b. Draft EIS (DEIS) for proposed projects assessed to have "sigrificant
impacis” ang therafors, reguire additionat public commants

3. Final E!S {as reguired, i DEIS is pursusd).
As reguireg, respond to public ccmmaeants on propesead projects in the Final EIS
(FEIS) oy:

j—y

Incorporation ¢f the comments intc the proposed projects and revising the
DELS or FEIS accordingly.

2. Explaining or justifying why comments wili not be incorporated into the
pmposad projpr*f—

3. Compiting all comments and respensss in the FEIS,

The Depar ment of Hea'th's (DOH) Office of Environmental Quality Centrol (QEQQC) is

responsible for processing all EIS documents for the State of Hawaii.

The fcilowing

comments are also provided on this matter:

A.

O

Saourge:

State statutes provide the guidelines for OEQC operations related to EIS
documents.

All EIS documents need to be filed through OEQC for public announcements.
OEQC has developed 2 listing of mincr projects that are "exempt” from having to
file an EIS document. See QEQC Exemption list dated 25 May 1978 (updated 05
May 1992).

Hawaii. Department of Accounting and General Services. Public Works Division. Planning Branch,

Education Section (August 10, 1992,
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Source:

Appendix F

LAND ACCUSITION (LA) PROCESS

The objectives of the LA process ara to:
A, ldentify property information for a specific parce! of iand identified by 557 EIS
documents or other means. This inciudes:
1. Meies and bounds.
2. Current property ownerships
3. Current zonings,
4, Current appraisal values.
B. Develop justifications for the LA process.
C. Proposs method {or acquisition, such as;
1. Purchase.
2. Condsmnation.
3. Properiy exchange,
4. Donations.
D. Provide DAGS / user agancy with enough information needed to reguest the
Department of Land and Natural Resources (DLNR) to:
1. Process approva! for the proposed LA process from Board of Land ang Natural
HResources (BLNR).
2. nitiate the proposed LA process by sither:
a. Making a written offer to purchase tha property at the State's appraisai
value.
b. Issuing condemnation procedures {based c¢n the State’'s appraisal value).
c. Making a written offer for exchange cf properties of equivalent appraisal
values.
d. Making a written request for property donation to the State.
3. Compiete the LA process by either:
a. Executing the land purchase agreement.
b. Executing the condemnation procedures.
c. Executing the property exchange agreement.
d. Executing land donation io the state,
4. Process Executive Order (EQ) for the acquired property to DAGS/user agsncy
for further deveiopments.
DLNR is responsible for processing al! land transactions for the State of Hawaii. The
following comments are also provided on the matier.
A. DLNR retains ownership of all State fands.
B. EOs are issued for control and/or maintenance of State lands by other designated
State agencies.
C. EQOs needto ba:
1. Approved by BLNR.
2. Signed by the Governor.
D. EOs can take years to process so mest times BLMR approvai is sufficient
authorization to proceed with project develcpments on acquired property.

Hawaii, Depariment of Accounting and General Services, Public Works Division, Planning Branch.
Education Section (August 10, 1992).
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Appendix G

MASTER PLANNING (MP) PROCESS

The objactives of the MP process are 1o:

A. Develop alternative Site Utiiization pians that :dentify potential areas of
"designated” developments for DAGS/usaer agency raview and comments. The site
Utilization pians incorporate preliminary consideratiens for:

1. PDR on-site requirements, such as:
a. Space for new construction items, such as:
(17 Buiidings.
(2) Roadways and parking.
(3} Orpen areas.
(a} Playing fields.
(b} Parks.
(c) Setbacks, clearance and "buffer” zonsas.
(d} General landscaping.
(4) Other structures (as required) for:
(a) Electrical transformer pad.
(b) Sewage treatmant system and leach field.
(c) Drainage system,
(d) Water systems for:
i. Domestic water.
ii, Fire flow.
(e) Other (i.e. telephone and data systems).
b. Infrastructure alignments and tie-ins with off site systems, such as:
(1}  Electrical power.

(2) Sewage.
{3) Drainage.
(4) Water,

(5) BRoadways.
(6) Other (telephcne, data, etc).
¢. Functional relationships.
3. Phasing of preiect development.
4. Federal, State and Countly or DAGS/user agency dasign criteria.

B. Develcp alterrative Ultimate Site plans basad on the Site Utilization plan selected
by DAGS/user agency. The Ultimate Site plans incorporate detailed "footprints™ for
DAGS/user agency review and comments based on Site Utilization plan, PDR, S
and EIS determinations, such as:

1. Site Wtilization plan considerations for:

a. initial areas of "designated” developments.

b. Phasing of project develcpment.

c. Federal, State, County or DAGS/user agency design criteria.
*NOTE: as required, the Site Utilization plan can be medified during development
of the Ultimate Site pian.

2. PDR space requirements fcr new construction items, such as:

a. Buildings.

b. Rcadways and parking.

c. Open areas.

d. Other structures,
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Drainage system.
Water systems for:
(1) Domestic water.
(2) Fére flow.
e. Traffic f|
. Otner sys ems (telephone, data, atc.)
4, PDR functional re utmnswps
5. 55 information for existing site specific faatures.
€. Public comments from EIS process.
Deveiop Sie Utility Master plan, Site Landscape pian and Site Incremental Master
plan based on the Uitimate Site pitan selected by DAGS/user agency. These Master
plans are integrated with the Ultimate site plan or DAGS/user agency approval of
the total proiect development.
1. The Site Utility Master plan provides design guidelines for:
a. Sizing and aiignments for on-site construction items (as required), such as:
(1)  Electrical power lines and structures.
(2) Sewage line and sysiems.
{(3) Drainage systems.
(4) Water systems.
(5)  Other systems (telephone, data, etc).
b. Sizing and alignments for tie-ins with off-site systems (as required}, such

0o

as:
(1)  Electricai power.
(2) Sewage.

(3} Drainage.

(4) Water.

(5) Roadways.
(6)  Other {teleghone, data, etc).
2. The Site Landscap#s Mater [sic] plan provides design guidelines for
a. Dssigrated lardscaped areas.
b. Specific flora/fauna for designated areas.
3. The Site Incremental Master plar: provides design guidelines for:
a. Phasing of proiect development.
b. Temporary construction cor accemmodations (as required).

The MP process can also be expanded tc include devalopments for more that one site.
This expanded MP process will (but not be limited to):

A.

B.
C.

Saurce;

Establish functional relationships that:

1. Integrate programs at each site.

2. Integrate programs between gach site,

Phase devslopments at each site.

Deveiop guidelines for site specific MP process (refer to comment ).

Hawaii, Department of Accounting and General Services, Public Warks Division. Planning Branch,
Education Secticn (August 10, 1992).
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{EGISLATIVE REFERENCE BUREAU
tate of Hawan

State Capdot

HonSivly, Hawa 96813

December 1, 1992

47814

Mr. Donald Clegg

Director

Departmert of Land Utilization
Honoluly Municipa!l Building
650 South King Sireet
Honoluly, HI 98813

Dear Mr. Clegg:

Encicsed for your review are chapters 1, 2, and 6 from a confidential and preliminary draft
of a report on problems affecting the impiementation of capital improvement projects prepared by
this office at the request of the Legislature. Since the draft is subject to change, we ask that you
not circulate it untii & final report is released. Please fee! free t0 make any comments, cite any
errors, state any objections, or suggest any revisions to these confidential drafts. Your comments
and suggestions are important to us and revisions will be made if deemed appropriate.

Piease mark your comments directly upon the enclosed draft and return it to us by
December 18, 1992. |t is not necessary to submit a formal reply.

If you have any guestions or concerns regarding the drafts of these chapters, please feel
free to cali Keith Fukumoto at 587-C661.

Sincerely,
Director
SBKC:mth
Enclosure

cc: Loretia Chee
Caivin Ching
Kathy Soxugawa
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Samuel B. K. Chang

Director

Legislative Reference Bureau
State of Hawaiil

State Capitol

Honolulu, Hawaii 968i3

Dear Mr. Chang:

This

is in response to your letter dated December 1, 1992,

transmitting portions of your report on problems affecting the
implementation of capital improvement projects.

Cur comments are as follows:

1.

Unfortunately, we must agree with the observation that the
existing permitting regimes have not hastened the development
of 1land, whether the purpose 1is to construct capital
improvement projects, affordable housing, or resorts.
However, that portion of the report which we reviewed does not
give sufficient attention to the fact that it is the
legislative bodies that establish these permitting regimes.
In particular, it is the State Legislature that mandates the
counties to abide by, and/or administer a myriad of permits,
many of which the counties did not support. This is usually
in response to a particular special interest. While we do nhot
disagree necessarily with the special interests, it is the
continuous imposition of a new permit or review process atop
the existing arcane "permit explosion" that contributes to a
drawn-out project development schedule. Accordingly, we
heartily agree with your recommendation that the number of
individual State and County land use and development
regulations be reduced.

Under cChapter 6, Permitting, page 18, we cannot support
another study by the Office of State Planning to delve into
an evaluation of County land use regulations. Act 227, SLH
1992 already addresses this concern, and with a difference:
it allows the counties to review their own respective
permitting processes. A natural extension of this law is that
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Mr. Sanuel B.K. Chang

Page 2
mandated State Task Force findings will have to be coordinated
with those of the counties, thereby assuring meaningful permit
streamlining improvements.

3. It may be useful to do a few case studies. Under our permit
streamlining study currently under way, we conducted a few
case studies involving the development of housing projects,
and came to some interesting conclusions. ©Cne of them was
that if permits were applied for in a "piggy-back" fashion,
rather than in a co¢gnsecutive order, a2 substantial amount of
time could be saved.

4. Some minor editing comments are:

a. Chapter 2, Page 8
Section IX should alsc reference State Special Use
Pernmits.

b. Chapter 2, Page 11

Section XV.C: The word "variances" should be substituted
with the word "waivers." All public uses and structures
can apply for a waiver from zoning standards. This is
not the same process for private projects, which must
seek a variance from zoning standards. Also, under
Paragraph D, easements may also need to be filed with
this department, in addition to the State Department of
Land and Natural Resources.

c. Chapter 2, Page 13
Section XVIII.B. Certain types of projects will regquire

a Certificate of Occupancy, 1issued by the Building
Department.

Thank you for this opportunity to comment. We lock forward to the
final report.

Should you have any questions, please call Kathy Sokugawa of our
staff at 523-4133.

Very truly yours,

Cntld C Oty

DONALD A. CLEGG
Director of Land Utilization

DAC:ra
cip.kks
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Appendix 1

Stae of Hawan
State Capitol
Hongiuly, Hawans 88813

December 1, 1982

4781A

Mr. Yukio Takemoto
Director
Department of Budget and Finance
P.O. Box 150
Henoluly, HJMQSS?O
Dear Mr. Ta;j(}emoto:
v

Enclosed for your review are chaptars 1, 2, and 5 from a confidentia! and preliminary draft
of a report on problems affecting the implementation of capital improvement projects prepared by
this office at the request of the Legislature. Since the draft is subject to change, we ask that you
not circulate it until a final report is released. Please feel free to make any comments, cite any
errors, state any objections, or suggest any revisions to these confidential drafts. Your comments
and suggestions are important to us and revisions will be made if deemed appropriate.

Please mark your comments directly upon the enclosed draft and return it to us by
December 18, 1992. It is not necessary to submit a formal repiy.

If you have any questions or concerns regarding the drafts of these chapters, please feel
free to call Keith Fukumoto at 587-0661.

Sincerely,

Samuel B. K. Chang
Director

SBKC:mtb
Enclosure

cc: James Nakamura
E. Ann Nishimoto
Michae! Lim
Karen Yamauchi
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FATIDMEG DivISHIN

2. BOX 150 SEAVIC
TREARUAY OPE

HONDLGLY, HAWAL 95810-0150

December 22, 1993

Mr. Samuel 3.K., Chang, birector
Legislative Reference Bureau
1177 alakez Street, 6th Floor
Honolulu, Hawaii 96812

pear Mr. Chang:

Thank you for transmitting the draft report cf capital
improvement project (CIP) implementation for my review. My
comments and recommendations are in regard to Chapter 5 and are
noted below, with the item numbers referencing the numbers
noted in the margins of the report.

1. {(rage 3) - The Department of Budget and Finance is
responsible for reviewing CIP budget requests submitted by
departments during the budget formulation process and in
the implementation process (based on legislative
authorization). This office does not ®"oversee" projects;
rather, this function is the responsibility of user and
expending adencies such as the Department of Accounting
and General Services (DAGS).

2, (Page 4) - The loss of institutional knowledge is a
continuing and integral part of government; i.e,, it is a
"fact of life" that we must all recognize and contend
with., It should not, however, be a factor in influencing
the CIP process.

3. {Page 5) - It is recommended that item (4) be deleted.
The length of time that a CIP allotment reguest takes to
"flow through the department's chain of command to the
Governor's Office . . ," is minimal (usually one or two
days) and, therefore, is not a significant factor in the
process.
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10.

11.

{Page £; - The parenthetical statement 1s recommended for
deletion, as it may errconecusiy lead the readsy to Lhink
that the allotment of general obligation bonds was
authorized without the Governor's prior appreoval., It

should be made clear that the "fast-track®™ policy was
implemented using the normal CIP process, i.e., reguests
were submitted throucgh this coffice and subseguently to the
Governor for his review and acticn,

{Page 6) - This paragraph should be deleted since it
represents a legal interpretation which is inappropriate
for this office to make,

(Page 6) — The phrase *. , ., from the Branch's
recommendation . ., . be deferred until a later date™
should be replaced with *. . ., from the deferral of
certain requests for CIP implementation.* Accordingly,
the paragraph's last sentence, beginning with "In other
words . . .™ is recommended for deletion.

(Page 8) - The exact date of the reorganization is
September 27, 1991.

{Page 8) - The reference to the cash management study
should be deieted since it has no relevance to the CIP
process. The study 1s intended to track the cash flow
(i.e., investment) of various funds and does not impact on
the CIP expenditure limits, as noted.

(Page 10) - It shouid be clarified that the procedures are
still in the process of being developed and therefore have
not been issued or implemented.

(Page 11) - This paragraph is recommended for deletion.
Please see item 2 above,

{rages 11-12) - It is recommended that the section
regarding "pork barrel projects"™ be deleted. 1In the realm
of the overall CIP process, beginning from the formulation
of a regquest from an agency's program level, leading to
legislative authorization, and culminating in the
implementation and completion of a project, the
Legislature's key role and prerogative in authorizing
appropriations as they deem appropriate is keenly
recognized. The projects which are included and
authorized by the Legislature are considered, reviewed and
implemented in the same manner as any other authorized
project. Hence, it is believed that there is no need to
discuss separately those projects that are initiated and
avthorized by the Legislature,
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1s6.
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- While the expenditires of any public fund

he need to look at aliternatives to making s

e, ldentifying alternatives to a CIP is not

nducive in that the scope and level of progranm
{e.d., school enrollment) generally dictate

a CIP 1s needed or not. If such data supports the

24 for a CIP, there is no alternative {although the

of availiable funding will impact upon the ability to

= sijch a CIF}. Therefore, it is believed that the
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{Page 17) The last sentence, beginning with "These funds
could be used by agencies ., , ." should be clarified,

Most agencies have in-house staff {or if noit, rely on the
DAGS) tc conduct preliminary planning, from which a CIP
request 1s developed and submitted to the Governor for
consideration by the Legislature, The authorization
reguested of the Legislature would include funding for the
formal planning, design, and (based on the implementation
schedule) construction of the project.

(Page 19) - As noted earlier, the processing of CIP
allotments through this department's chain of command is
not a time-consuming process; hence, the delegation of
authority will not have a significant impact. The
sentence regarding saving time should therefore be
deleted,
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(Page 19) - It should be noted that the staff is not
involved in all of the numerous and complex issues and
policies that may impact upon the decision-making process
involving allotment regquests. Therefore, the purported
benefit of delegation may be misleading or erroneous.

[
)

15. (Page 23) - As noted earlier, the new procedures are still
in the process of development, and the statement should
therefore be clarified.

20, (Page 25) - Please see the earlier comment {(7) regarding
the cash management study.

21, (Page 25) - The identification of unregquired balances is
the current responsibility of expending agencies (such as
the DAGS) since they monitor the expenditures and progress
of their respective projects.

22, [(Page Z5) - The term "Reconsideration”™ should be
clarified. As noted earlier, even the fast track systemn
required all allotment requests (e.,g., those of the
Departments of Transportation and Accounting and General
Services) to follow the established process of review by
this office and transmittal of such reguests to the
Governor feor his action.

23, (Page 26) - It 1is suggested that items (1) and (2) be
deleted, Neilther this office nor other agencies nave made
a reguest for addiiional staffing. In addition, as noted
carliier, 1t 1s not helieved that more staff will
necessarily enhance the overall CIP process,

24. (Page 28) - The second sentence in end note (15) regarding
construction bids is conjecture and is difficult to
substantiate; therefore, it should be deleted.

Again, the opportunity and time to review and comment on the

draft are appreciated, I look forward to your final report

regarding this subject.

Sincerely,

%Z-Zzi_;f
KIO TAKEMCTO

Director of Finance
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Fesearch {808 587-06656
Hewisgr (BOZ) SR7-0670
Fax {808 587-0720

L EGISLATIVE AEFERENCE BUREAY
State of Hawai

State Capntoi

Hanglsy, Hawas 96813

Decembear 1, 1982

4781A

Ms. Norma Waong
Acting Director

ffice of State Planning
No. 1 Capitel District
250 South Hotei Street
Honoluly, HI 96813

Dear Ms. Wong:

Enciosed for your review are chapters 1, 2, and 6§ from a confidentia! and preliminary draft
of a report on problems affecting the impiementation of capital improvement projects prepared by
this cffice at the request of the Legisiature. Since the draft is subiect to change, we ask that you
not circulate it until a final report is reieased. Piease feel free to make any comments, cite any
grrors, state any objections, or suggest any revisions to these confidential drafts. Your comments
and suggestions are important 1o us and revisions will be made if deemed appropriate.

Flease mark your comments directly upon the enclosed draft and return it to us by
December 18, 1832, 1t is nct necessary to submit a formal reply.

If you have any gquestions or concerns regarding the drafts of these chapters, please feel
free to call Keith Fukumoto at 587-06&81.

Sincerely,
M| B.’K. Chang
Diractor
SBXC:mtb
Enclosure

cc: James Yamamoto
Douglas Tem
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OFFICE OF STATE PLANNING

£E o -
:Office of the Governor
{ MANLING ADDRESSE, £ BOX 4540 HORGLULU, HAWAY G681 3540
- BTREFT ADDAESS 250 BOUTH HOTE; STREET, 4TH FLOGR
TELERHONE : {08} 587 ~2848, 5972800

Ref. No. P-3880 (e

December 16, 1962

MEMORANDUM

TG: Mr. Samuel B.K, Chang, Director
Legislative Reference Bureau

SUBJECT: Preliminary Draft Repert in Response to HCR Ne. 187, HD 31, 1992

Thank vou for providing us the opportunity to comment on Chapters 1,

Z and 6 of the preliminary draft repert. Our primary concern is that the
repeTt dees not appear to address the subject of the resolution, that is,
improvements to the CIF implementation process. It focuses on the land
evelopment permitting process rather than the CIP process itself. We hope
hat the remaining chapters which were not provided tc us address the main
ocus of the concurrent resolution.

L W o P

In addition, the report identifies severzl recommendations which are
directed at Office of State Planning and are intended to streamline the
permitting process. The Office of State Planning is currently conducting an
evaluation of the land use management and regulatory system pursuant to Act
306, SLH 1892, The recommendations which evolve from this study may be very
different than these outlined in the LRE report. Therefore, we cannot endorse

the LRR Tecommendations at this time.

ZloalS. frese G

Harold S. Masumoto
Director
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