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FOREWORD

This study was undertaken in response to Senate Concurrent Resolution No. 227,
S.D. 1, requesting the Legislative Reference Bureau 1o examine the impact of gun control
measures, including a firearms ban, on reducing the incidence of violent crime and accidental
shoctings in Hawaii. The Bureau extends its sincere appreciation to ali the individuals and
organizations whose cooperation in providing information and assistance in the preparation of
this study was invaluable. The Bureau wishes to thank especially those members of the law
enforcement community who undertook the task of attempting to estimate the planning and
commitment of resources required by law enforcement to implement an effective firearms
ban. Special acknowledgement is made to Major James Femia, Honolulu Police Department,
for the information and assistance he provided with respect to firearm registration records and
proceduras.

Samuel B. K. Chang
Director

January 1991
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Chapter 1

INTRODUCTION

During the 1880 regular session of the Legisiature, aver thirty bills were introduced
relating to firearms control; many of these proposed scme type of ban on firearms. Although
few of these bills were given a hearing, the House and Senate responded to the concerns
raised by adopting Senate Concurrent Rasolution Ne. 227, S.0. 1 (hereinafter S.C.R. No. 227,
S.D. 1) (see Appendix A), which requested the Legisiative Reference Bureau (hereafter the
Bureau) to study the impact of a ban on firearms in Hawaii in reducing the incidence of vioient
crime and accidental shootings.

Salient Points of $.C.R. No. 227, S.D. 1

S.C.R No. 227, 8.D. 1, sets forth the following principal assumptions and concerns:

(1)

(2)

(6)

The number of viclent crimes and accidental injuries and deaths inveoiving the
use of firearms in recent years has led to a growing concern that firearms
should be banned in the State;

Despite Hawaii's stringent firearms registration law, the incidence of violent
crimes invaolving firearms and accidents invalving the misuse of firearms ramain
a problem;

Firearms bans proposed during the 1990 regular session were supported
primarily by law enforcement agencies and a few private citizens who contend
that fimiting the avaiiability of firearms will help to reduce the incidence of
viclent crima and of accidental shaootings involving misuse of firearms;

Opponents of any type of firearms ban came out in force to testify against a
ban contending any ban would violate their constitutional right to bear arms for
self-protection and to enjoy sporting and recreational activities involving
firsarms,;

Many of the estimated 250,000 Hawali residents who have registered firearms
numbering about 400,000 are law-abiding citizens who should not have their
rights unjustly curtailed without compelling reascns,;

The Senate Judiciary Commiitee held all bills proposing firearms bans bacause
the evidance presented in support was insufficiant 1o ascertain whather a ban
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on certain firgarms would effectively reduce viclent crimes and accidental
shootings; and

The Legisiature expressed an cobligation to investigate and coilect morse
meaningful and cbjective information on firearms bans to determine if a ban
would be effective in reducing violent crimes and accidentai shootings in
Hawali.

Objective of the Study

S.C.R. 227, S.D. 1. requested the Bureau to study a number of rather complex issues.
Specifically, the resciution directed that the study inciude, but not be limited to, the following:

M

(2)

(3]

%)

5

&)

A summary of ali the arguments for and against the banning of firearms;

An axamination of the experiences of other states or couniriag that have a
firearms ban to ascertain (to the extent information is available) the degree of
effectiveness those bans have had in reducing violent firearms crimes and
accidenta! shootings, including a consideration of other factors that may have

~ dpmtdo s ~ ¥ : H .
contriouted 10 any reduction;

An aralysis regarding the constitutionality of a firearms ban, including a raview
of court chailenges made on laws banning firearms and the status of those
£ases;

A description, based upon information provided by law enforcement agencies,
of the planning and commitment of resources required of the State and
counties in order to implement an sffective firearms ban;

An examination of any legisiation pending in the United States Congress to ban
Hrearms,; and

A summary of existing smpirical evidence, if any, of the effectiveness of
banning only a certain category of firearms, or enacting lesser rastrictive
alternatives in lieu of a ban, on reducing violent crime and accidental
shootings.
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Scope and QOrganization of the Report

Bureau staff attempted to conduct an in-depth examination of the constitutionality of a
firearms ban and of pending federal legisiation. The amount of literature on the effaectiveness
of gun control measures on violent crime rates and accidental shootings is enormous. Most
of the empirical evidence available concerns gun controi measures less restrictive than a ban.
This is because the few firearm bans enacted in the United States are of recent origin; thus
empirical research on their effectiveness has yet (o be conducted. Bureau staff attempted to
review as much of the literature as possible. Nevertheless, because of the volume of material
to review, the amount of research entailed, and the time constraints imposed, no claim is
made that the review conducted on this issue was thoroughly comprehensive. The Bursau
included only the major issues raised with respect to a firearms ban in the summary of
arguments for and against a ban; minor points or arguments consigerad facetious have not
been included.

With respect to the discussion of a firearms ban, it shouid be noted that the resolution
did not spacify what category or categories of firearms should be focused upon in the study,
hut instead used the rather general phrase "firearms ban.” Accordingly, much of the
discussion in this report of a ban is general in nature, aithough the Bureau has attempted to
discuss bans on specific categories of firearms where it seemed appropriate. Weapons that
already are prohibited under federal or state law (such as automatic firearms, sawed-off guns,
etc.) were excluded from consideration. Also, the resolution did not distinguish between a
true ban and a freeze on firearms. A true ban would impose an absolute prohibition on all
firearms {of whatever category banned), even those already in private possession; whersas 2
freeze only would appiy prospectively, and, in effect, would grandfather in prohibited firearms
that were already in private possession prior to the freeze. Where appropriate, the study
distinguishes between a true ban and a freeze; otherwise the term ban is used generally.

This report is organized as follows:
Chapter 1 presents introductory material.

Chagter 2 discusses the primary constitutional issues raised with respect 10 gun
control laws, including firearms bans, and reviews the applicable caselaw.

Chapter 3 attempts o examine whal evidence exists on the effectiveness of banning
tirearms.  The chapter is divided into three parts: Part | reviews state and local laws,
emphasizing theose that ban some category of firearms; Part Hl reviews the literature that
compares the experiences of other countries with respect to gun control with that of the
United States; and Part HI discusses what information is available to date on the
impiementation and effectivenass of California’s assault weapons ban.
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Chapter 4 summarizes information from law &nforcement agencies estimating the
planning and commitment of resources required by the State and counties to impiement an
effective firearms ban. The actuai letters received from the law enforcement agencies foliow
at the end of the chapter.

Chapter 5 summarizes major federal laws regulating firearms and presents a detailed
review of gun control measures that were under consideration by the 101st Cengress.

Chapter 6 presents a summary of the major arguments for and against a firearms ban,
including a discussion of evidence of the effectiveness of lesser restrictive gun control
measures, and contains conclusions and recommendations.



Chapter 2

A RIGHT TO BEAR ARMS -- FOR WHAT PURPOSE?

The primary constitutional issue raised with respect 10 any firearms control legislation,
including a ban, is the effect of the Second Amendment to the United States Constitution on
the legislation. The full text of the Second Amendment reads as follows:

A well regulated Militia, being necessary to the security of a free
State, the right of the people tc keep and bear Arms, shall not be
infringed.!

For years, pro gun advocates, focusing on the iatter half of the amendment, have staunchly
praclaimed that this fanguage guarantees thelir individual right to kaep and bear firearms, and
conseguentiy, that any firearms ban would be unconstitutional. The fact that 87% of these
persons responding ta a 1978 public opinion survey befieved that the Second Amendment
guarantees them an individual right to keep and bear arms might indicate that the majority of
the populace agree with pro gun advocates or it simply may be a testimony t¢ the success of
their public relations campaigns.?

At any rate, given the percentage of those expressing this view, it likely would surprise
many to learn that there has been considerable, and often acrimonicus, daebate over the true
meaning of the Second Amendment.3  The scholarly debate has produced two radically
different schools of thought which have most commonly been referred to as the collective
right theory and the individual right theory.

Collective vs. Individual Right Theory

The collective right theory has been endorsed with almost compiete unanimity by
modern courts and by the majority of legal scholars, practicing attorneys, and the American
Bar Association and is considered the dominant view. 4 Proponents of this theory believe that
the first half of the Second Amendment, with its reference to a "well regulated militia being
necessary io a free state,” defines the scope fo the right 10 bear arms. Under this
interpretation, the Second Amendment only guarantees the states’ right to maintain organized
reserve military units, such as the modern day National Guard.® The Second Amendment
confers no right to bear arms other than what is necessary to the maintenance of the
organized state military units; consequently individuals cannct invoke Second Amendmaent
protections. From this perspective, the Second Amendment is largely irrelevant to the gun
control debhate hecause gun control proposals are aimed at restricting an individual’s access
to firearms and have little impact Jupon organized state miiitias. €
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The coliective right theory has been sharply ¢riticized by some academic scholars who
contend that the amendment's guarantee of the right to pear arms extends also to individual
citizens. Under the ingividual right theory, the Second Amendment would bar enactment of
certain gun control proposals, including those banning firearms.” Proponents of the
individual! right view base their theory on a number of issues; only the major arguments are
summarized here. First, relying primarily upon the writings of the founding fathers and their
contemporaries, historical documents concerning the struggle to get the Constitution ratified,
and earlier English tradition, the individual right proponents argue that the drafters of the Bill
of Rights intended, and the populace at large understeod, that the language of the Second
Amendment guaranteed an individual right to keep and bear arms.8

Second, they attempt to refute the ccliective right view that the Second Amendment's
refaerence to "militia” limits the amendment’s rights oniy to the states’ organized military units
by arguing that the term "militia” refers (o the concept of a universaily armed citizenry and not
to any specifically organized miiitary unit.9  To support further their contention that today's
National Guard is not the "militia” referrad to in the Second Amendment, individuatl right
proponents argue that Congress created the Mational Guard under its power to "raise and
support armies” and not by virtue of its power under the Constitution's Mititia Clauses (o
“provide for organizing, arming and disciplining the Militia.” "¢  This argument certainly is less
persuasive in light of the United States Supreme Court's recent ruling in Perpich v.
Department of Defense, '’ in which the Court left little doubt that the National Guard was
organized not as part of the standing army, but under powers granted by the Militia Clauses,
and is considered the modern equivalent of the constitutional militia, 12

Ancther argument put forth by individual rights advocaies is that the reference 1o "the
people” in the Second Amendment and alsewhere in the Bill of Rights describes rights
iniended to be individual in nature.’3 They maintain that since the references to "the peopie”
in the First and Fourth Amendments have been interpreted to guarantee individual rights,
consistency demands that the same interpretation be applied with respect to "the people” in
the Second Amendment.

Judicial interpretations

The scholarly debate over the meaning of the Second Amendment 18 extensive, with
iittle agreement among commentators on any point. Although the foregoing discussion gives
the reader an initial introduction 1o soms of the major issues involved, a compiete summary of
all viewpoints in the debate is beyond the scope of this study.’®  For purposes of responding
to the request of S.C.B. No. 227, §.D. 1 for an analysis regarding the constitutionality of a
firearms ban, one must look to judicial decisions to discover how the courts have interpreted
the scope of the Second Amendment; for under our constitutional system of government, it is
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the province and duty of the judiciary alone to interpret the constitution.’>  As noted
previously, the individual right theory has found little judicial support,’® as almost without
exception,'7 courts have ruled that the Second Amendment "is 2 limitation only on the
federal government and therefore is irrelevant in assessing the constitutionality of state or
local legisiation."18

Supreme Court Decisions

The United States Supreme Court, as the "final arbiter on questions of [federal]
constitutionality,"1% has addressed Second Amendment issues in only four instances, none of
which have invoived a firearms ban. Critics of the Supreme Court's decisions are guick (o
point out that three of these four ruiings occurred during the nineteenth century, prior to the
development of much contemporary constitutional doctrine.20

in 1986, the Supreme Court in United States v. Cruikshank?' reversed a criminal
conviction of southern white men charged with, among other things, conspiring to deprive
black citizens of their constitutional rights to assemble and bear arms.22 Conciuding that the
Second Amendment conferred no right (o oear arms upon individuals out, rather, was
intended to restrict the powers of the national government in its relations with the states, the
Court stated:

This is not a right granted by the Constituftion. Neither is it in
any manner dependent upon that instrument for Its existence. The
second amendment declares that it shall not be infringed; but this,
as nas been seen, means no more than that it shall not be infringed
by Congress. This is one of the amendments that has no other
effect than to restrict the powers of the national government....23

The Court reaffirmed this ruling ten years later in Presser v. lllingis,?4 in which the
Court upheld the defendant’s conviction for violating a state law that prohibited military
assemblies and parades without a license.?S  The discussion of the Second Amendment
issue was brief;28 citing the foregoing language from Cruikshank, the Court held that the
Second Amendment did not establish an individual right 10 hear arms and that it's prohibition
did not apply to actions of state governments 27

In Miller v. Texas ?8 the defendant sought to overiurn his murder conviction on the
ground that the crime of illegaily carrying a pistol on his person, for which he initially had
been apprehended, was unconstitutional under the Second Amendment. The Court upheid
the conviction on the basis that the Second Amendment applied only to the federal
government and not to the states.??
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United States v. Miller39 s the only twentieth century case in which the Supreme
Court has construed the Second Amendment. In Miller, the defendant had been indicted for
fransporting a sawed-off shotgun in interstate commerce in violation of the National Firearms
Act of 1934.31  The federal district court had quashed the defendant's indictment on the
ground that the provision on which the indictment was based violated the Second
Amendment. The Supreme Court reversed the lower court's ruling, holding that the Second
Amendment's right to keep and bear arms extends oniy to those weapeons that are necessary

to maintain a weall reguiatad militia. The Court declared:

In the absence of any evidence tending to show that possession or
use of a [sawed-off shotguni at this time has some reascnable
reiationship to the preservation or efficiency of a well regulated
miiitia, we cannot say that the Second Amendment guarantees the
right to keep and bear such an instrument. Certainly it is not
within judicial notice that this weapon is any part of the ordinary
military equipment or that ifs use could contribute to the common
defense .32

After examining the history behind the Second Amendment, the Court concluded that the
amendment's "obvious purpose [was] to assure the continuation and rendsr possible the
effectiveness of [state militias]. It must be interpreted and applied with that end in view."33

The Aftermath of Miller

The Miiler decision has been sharply criticized. Some of its detractors argue it should
be accorded very little precedential weight because the Second Amendment issue was not
fully argued to the Court.3% Moreover, recent commentators have pointed out that, despite
the Court’s ruling 1o the contrary, sawed-off or short-barreled shotguns commaonly are used as
military weapons.3%>  Derogators also have criticized the Court’s analysis as "[leading] to
absurd results” because the type of weapons that would be the most obvicusly useful in a
military contexi, such as automatic rifles, artillery, portable rocket launchers, and nuclear
devices, would raise considerable concern if possessed by private civilians.3¢  Finally, a few
commentators have suggested that the Supreme Court in the Miller decision actually
racognized that the Second Amendment protects an individual's right to keep and bear
arms 37

Several of these criticisms were addressed by the first circuit court of appeals in
Cases v. United States, 38 decided only a few years after Miller. Conceding that extension of
the rule in Miller could lead to illogical resuits, especially given new develcpments in
weaponry, the court determinad that the Supreme Court in Miller did not intend to formulate a
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general rule, butl dealt merely with the facis of that case. in view of the first circuit court’s
reading of Miller, extensive citation of its opinion is warranted:

[Wle do not feel that the Supreme Court in this case was attempting
te formulate a general rule applicable to all cases. The rule
which it 1laid down was adeguate Lo dispose of the case before it
and that we think was as far as the Supreme Court intended fo go.
&t any rate the rule of the Miller case, if intended to be
comprehensive and complete would sszem to be already outdated
because of the well known fact that in the so called "Commando
Units" some sort of military use seems to have been found for
almost any modern lethal weapon. In view of this, if the rule of
the Miller case is general and complete, the result would follow
that, under present day conditions, the federal government would be
empowered only to regulate the possession or use of weapons such as
a flintlock musket or a matchlock harquebus.39

Having previously noted that the Court in Miller approved the notion that the Second
Amendment does not absolutely prohibit ali federal regulation of firearms,#0 the court’s
opinion continuas:

But to hold that the Second Amendment limits the federal government
to regulations concerning only weapons which can be classed as

antiques or curiosities, -- almost any other might bear some
reasonable relationship to the preservation or efficiency of a well
reguiated militia unit of the present day, -- is in effect to hold

that the rimitation of fhe Second Amendment is absolute.??

The court also addressed the problematic issue of the possession of obvious mifitary
weaponry by private persons:

Another objection to the rule of the Miller case as a full and
general statement Is that according to it Congress would be
prevented from regulating the possession or use by private persons
net present or prospective members of any military unit, of
distinctly military arms, such as machine guns, btrénch mortars,
anti-tank or anti-aircraflt guns, even chough under the
circumstances surrounding such possession or use 1t would be
inconceivable that & private person could have any legitimate
reason for having such a weapon. It seems to us unlikely that the
framers of the Amendment intended any such result. Considering the
many variable factors bearing upon the gquesfion 1f seems to us
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imposgible to formulate any general test by which to determine the
limits imposed by the Second Amendment but thal each case under it,
like cases under the due process clause, must pbe decided on its own
facts and the line between what is and what is not a valid federal
restriction pricked cut by decided cases falling on one side or the
other of the line.%2

After determining that the Supreme Court did not lay down a general rule in Miller, the
first circuit court proceeded to consider the facts presented in the case at bar. Aithough
conceding that the weapon in guestion, a .38 caliber Colt revolver, might be capable of
military use or at least of vatue in military training, the court nevertheless ruled:

[T]lhere is no evidence that the appeilant was or ever had been a
member of any military organization or that his useg of the weapon
under the circumstances disclosed was in preparation for a military
career. In fact, the only inference possible 1s that the appellant
at the time charged in the indictment was iIn posssassion of,
transporting, and using the firearm and ammunition purely and
simply on a frolic of his own and without any thought or intention
of contributing to the efficlency of the well regulated militia
which the Second Amendment was designed to foster as necessary to
the security of a free state,43

Similarly, in United States v. Warin,** the sixth circuit court of appeals considered the
defendant's contention that the holding in Miller implies that a member of the "sedentary
militia” lawfully may possess any weapon having military capability. The defendant
maintained that he was exempted from the prohibition on possessing or carrying a deadly
ordnance by virtue of the fact that he, in common with all adult residents and citizens of the
State. was subiect to enroliment in the state mititia. 45

in rejecting this argument, the court agreed with the conclusion in Cases that the
Supreme Court did not lay down a general rule in Miller and that each case must be decided
based upon its own set of facts and in light of applicable authoritative decisions.*6  Looking
at the statute in guestion, the court noted that it exempted "members of the organized militia
of [Ohio]l or any other state” and that no sucn exemption existed for members of the
"sedentary militia.” In light of the facts, the court concluded: T“there is absclutely no
avidence that a submaching gun in the hands of an individual 'sedentary militia’ member
would have any, much {ess a ‘reasonable refationship (o the preservation or efficiency of a
well reguiated mifitia.""4/

Finally, like the court in Cases, the sixth circuit court aiso emphasized that the Second
Amendment is not absoluts:
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In Miller the Supreme Court d4id not reach the guestion of the
extent o which a weapon which is "part of the ordinary military
equipment” or whese “use could contribute to the common defense
may be regulated. In helding that the absence of evidence placing
the weapon involved in fhe charges against Miller in one of these
categories precluded the trial court from guashing the Iindictment
on Second Amendment grounds, the Court did not held the converse --
that the Second amendment is an absolute prohibition against all
regulation of the manufacture, <fransfer and possession of any
instrument capable of being used in military action.®®

It should be pointed out that, regarcless of any criticism of the ruling in Milier, it is the
fatest pronouncement by the United States Supreme Court on the Second Amendment. if the
Supreme Court wished to adopt a different view of the Second Amendmeant, it has had ample
opportunity to do s0.4%  Until the Court doss so, its decisions in this area are controliing.
Those decisions have held that: (1) with respect to the federal govarnment, the Second
Amendment protects only the collactive right of the stale 10 organize and maintain a militia
and, apart from that right, does not guarantee any rights to individuals; and {2) the Second
Amendment imposas no limitation upon the states .5V

Lower Court Decisions

Lower federal courts®! and most state courte®? that have considered the issue have
approved and followed the decisions of the United States Supreme Court, flatly rejecting any
claims of an individual right to bear arms under the Second Amendmeant. For exampie, in
Stevens v. United States.53 the sixth circuit court of appeals hald that:

Since the Second Amendment right "to keep and bear Arms™ applies
onily to the right of the State to maintain a militia and not to the
individual's right to bear arms, there can be no sericus claim to
any ezpress constitutional right of an individual fo possess a
firearm. %%

Likewise, in United States v. Johnson,®5 the fourth circuit court of appeais confirmed that:

The courts have consistently held that the Second fmendment only
confers a collective right of keeping and bearing arms which must
bear a “reascnable relatlionship te the preservabtion or efficiency
of a well regulated militia.®

e
oy
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Similarly, in United States v. Nelsen,57 the eighth circuit court of appeals stated:

3

We also decline to hold that the (Switchblade €nife fet] viclates
the second amendment., HKelsen claims to find a fundamental right to
keep and bear arms in that amendment, but this has not been the law
for at least 100 years.58

And, in United States v. Tot,59 the third circuit court of appeals concluded that:

It is abundantly cliear both from the discussiong of this amendment
contemporaneous with 1ts propesal and adoption and those of learned
writers since that this amendment, unlike those providing for
protection of free speech and freedom of religion, was not adopted
with individual rights in mind, but as z protection for the States
in the maintenance of their militia organizations against possible
encroachments by the federal power,®0

The Constitutionality of Banning Firearms

At issue in the majority of cases considering Second Amendment issues has been
some type of firearms regulation considerably less restrictive than a ban. To date. only a few
courts have considered the constitutionality of a firearms ban.®?  The landmark case of
Quilici v. Village of Morton Grove®? involved an lliinois village ordinance that almost
completely banned handgun ownership within the village borders. Exceptions were made in
the ordinance for police officers, prison personne!, members of the armed services, private
security guards, authorized state employeses, licensed gun collectors, licensed gun clubs, and
owners of antique firearms .3 Handgun owners in Morton Grove brought suit, alleging the
ordinance violated the illinois Constitution and the Second, Fifth, Ninth, and Fcurieenth
amendments of the United States Constitution.

Both the United States district court®4 and the Court of Appeais for the Seventh
Circutt denied these claims. Quoting from Presser, the Court of Appeals categorically
relected the appellants’ contentions that the Second Amendment applies to state and local
governments and that the rignt to keep and bear arms exists not only to assist in the common
defense but also to protect the individuall

It is difficult to understand how appeilants can assert that
Presser supports the theory that the second amendmant
and bear arms is & fundamental vright which the
regulate when the Presser decision plainly states that "{tlhe
Second Amendment declares that is shall not be infringed, butb this

tate cannoct

12
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means ne more than that 1t shall not be infringed by Congress.
This is one of the amendments that has no other effect than to
restrict the powers of the National government ...." Az the
distriet court explained in detail, appeilants’ claim that Presser
supports the proposition that the second amendment guarantes of the
right to keep and bear arms is not subject te state restriction is
bazed on dicta guoted cut of context. This argument borders on the
frivolous and does not warrant any further consideration.65

In support of their claim that the Second Amendment applies to the states, the
appeliants also arguead that Presser was no longsr "good law” Decause later Suprems Court
decisions that incorporated other amendments into the fourteenth amendment had the effact
of overruling Presser; the Presser decision was illogical; and the entire Bill of Rights,
inciuding the Second Amendment, had bsen implicitly incorporated into the Fourteenth
Amendment to apply to the states.®8 The court found no merit in any of these arguments:

First, appellants offer no authority, other than their own
opinions, to support their arguments that Presser is no longsr good
law or would have been decided differently today. Indeed, the fact
that the Supreme Court continues tec cite Presser ... leads to the
opposite conclusion. Second, regardless of whether appellants
agree with the Presser analysis, 1t 1s the law of the land and we
are bhound by 1it. Their assertlon that Presser is illogical is a
policy matter for the 3Supreme lourt Lo address. Finally, their
theory of implieit incorporation 1s wholly unsupported. The
Supreme Court has specifically rejected the proposition that the
entire Bill of Hights applies Lo Che states through the fourteenth
amendment . 67

Although the court's holding that the Second Amendment does not apply 10 the states
was sufficient to dispose of the Second Amendment claim, the court commentad briefly on
the scope of the Second Amendment for "the sake of complateness” and because of the
extent to which appeliants discussed the issue in their briefs 88 Construing the "piain
meaning” of the Second Amendmsnt language, the court concluded that the right to bear
arms clearty is:

[ Tlnextricably connected Yo the preservation of a militia. This is
pracisely the manner in which the Supreme Court interpreted CLhe
second amendment in United States v, Miller .... There the Court
held that the right ©o keep and bear arms extends only to those
arms which are necessary to mainfain a well regulated militia.®¥
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The appsliants attempted to avoid Miller's nolding by arguing {1) that "[tjhe fact that the right
to keep and bear arms is joined with language sxpressing one of its purposes in no way
permits a construction which limits or confines the exercise of that right” and (2) that
handguns are military weapons. In rejecting these claims, the court ruled:

Qur reading of Miller convinces us that it does not support either
of these thecries. [Alppellants are egsentlally arguing that
Miller was wrongly decided and should be overruled. Such arguments
have no place before thig court. Under the ceontrolling authority
of Miller we conclude that the right to keep and bear handguns is
not guaranteed by the second amendment.’0

In addition to attacking the ordinance on Second and Fourteenth Amendment grounds,
the appellants also alleged in their complaint that the Morton Grove ordinance violated the
Ninth and Fitth Amendments. With respect to the Ninth Amendment, appeliants maintained
they had a fundamental right to use commonly-cwned arms for seif-defense that was
protected by the Ninth Amendment, although not explicitly provided for in the Bill of Rights.”!
The appellant relied upon debates in the First Congress and writings of legal philosophers in
an aitampt to establish an in¢ividual's absolute and inalienable right to seif-defense, but they
cited no authority that directly supported their thesis.’2

Both the district court?3 and the court of appeals’® pointed out that the Suprems
Court has never explicitly neld that a specific right was protected by the Ninth Amendment.
As explained by the district court, when the Supreme Court has extended protection 10
indgividual rights not explicitly listed in the Bill of Rights, it has reiied upon:

“lPlenumbras, formed by emanations from [specific guarantees in the
Biiil of Rights] that help give them life and substance." The only
rights 3o recognized by the Court have involved the truly personal
and private rights relating to questions of family and procreaticn.
Never has the Court recognized anything like a right to self
defense, or a right to carry handguns, based either on the penumbra
theory or directly under the Ninth Amendment.’®

The district court further explained that the only explicit discussion of the Ninth
Amendment in any Supreme Court decision appearsed m Justice Goldbarg's concurring
opinion in Griswold v. Connecticut,”®  in which he had argued that there were "certain
fundamental rights, arising from the ‘traditions and [coliective] conscience of our paeple'™ in
addition to those already enumerated in the Constitution, that rsquire Ninth Amendmant
protaection. The district court emphasized that Goidberg's thesis has never been accepted by
a majority of the Supreme Court.”7  The court of appeals also rejected the appellants’
argument, declaring that, aithough "[aippeilants may belisve the ninth amendment should be
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read 10 recognize an unwritten, fundamental, individual right to own or possass firearms: the
fact remains that the Supreme Court has never embraced this theory."78

In their complaint filed in the district court,’? the appeliants also had alleged that the
Morton Grove ordinance violated the Fifth Amendment.80  Noting that the plaintiffs appeared
to have abandoned their Fifth Amendment claim by failing to discuss the issue in their
memoranda of law, the court nevertheless condescendad to address the issue for the sake of
completeness. 81 The district court rejected the Fifth Amendment claim, ruling that the
ordinance did not go so far as to constitute a taxing "[resuiting] in the destruction of the use
and enjoyment of a legitimate private property right" for which compensation must be
made.®2  The court based its ruling on the fact that: (1} the geographical reach of the
ordinance was limited, permitting owners {0 sell or otherwise dispose of their handguns
cutside of Morton Grove boundaries; (2) handgun owners wishing to keep their guns could
register and store them at a licensed gun club; and (3} the ordinance inciuded an exemption
for licensed gun collectors for whom neither of the other two aiternatives might be
acceptable 83

The most recent court decision involving a ban of firearms was Fresno Rifle and Pistol
Club, inc. v. Van De Kamp,8* in which the federal district court upheld California’s Roberti-
Roos Assault Weapons Act restricting the manufacture, sale, and possession of specifically
named assault weapons.®S  Quoting extensively from Cruikshank, Presser, Warin, and
Quilici, the court stressed that the caselaw has "universally held that the Second Amendment
to the United States Constituticn expresses a limitation that is applicable to the Congress and
the National Government only and has no appiication to the States."86

The plaintiffs apparently argued, as have some commentatars,8” that it is evident that
the framers of the Bill of Rights intended the use of the phrase "tha right of the pecpie” in the
Second Amendment to reflect individual rights becauss exactly the same phrase is used
elsewhere, particuiarly in the First and Fourth Amendments, to protect individual not siate's
rights. The court noted that the plaintiffs, in support of this contention, relied upon United
States v. Verdugo-Urquidez 88 wherein the Supreme Court discussed the definition of the
phrase “the people” in various parts of the constitution and decided that:

While this textual exegesis is by no means conclusive, it suggests
that "the peopie” protected by the Fourth Amendment, and by the
First and Second Amendments, and %to whom rights and powers are
reserved in the Ninth and Tenth Amendments, refers te z class of
persons who are part of a national community or who have otherwise
developed sufficient connection with this country to be considered
part of that community.8®
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The district court acknowisdged s acceptance of "that definition of those who are protacted
from Congress or other parts of the National Government from infringing on their rights to
bear arms;” however, it datermined that the "analysis [in Verdugol in no way changes the
traditional interpretation ¢f the Second Amendment."90  Quoting the Tenth Amendment, in
which the framers reserved non-delagated powears 10 the states, the court conciuded that "the
[United States] Constitution has left the question of gun control to the several states. There
are no federal constitutional provisions that have been offended by this Act."91

The plaintiffs also argued the Califernia taw violatad the right to bear arms existing
under a right of privacy guaranteed by the federal and California constitutions.
Acknowiedging that the guarantee of personal privacy uncer the United States Constitution
(first recognized in Roe v. Wade) has been applied to a number of areas, such as the right of
a person not to have the person's name or likeness used without consent, the right to be feft
alone, and freedom of choice in marriage and family iife, the court nonetheless determined
that the "concept has never been extended to the private citizen right to possess weapons, or
to defend himself and his property.”%¢  In further rejection of plaintiffs’ argument, the court
noted that the modern rule of self-defense is not of constitutional origin, but rather, has is
basis in English common law, and that the right of self-defense does ncot depend upon the
existence of certain weapons versus others 93 With respect to a right of privacy under the
state constitution, the court emphasized that it is bound to foliow the California Supreme
Court's interpretation of the California Constitution.  After reviewing cases decided by the
California appellate courts since the privacy right was addad (o the state constitution, the
district court conciuded that none of the cases reviewsed nad "[equated] the right to privacy
with the right of seif-defense, or the right to possess firearms."%4

State Constitutional Issues

An analysis of the constitutionality of & firearms ban has two components: the federai
constitution and state constitutions. As noted previously, since the Second Amendment has
been held not o apply {0 the states, it has little bearing on the constitutionality of state or
municipal reguiation of firearms. However, any such regulation must pass muster under the
applicable state constitution.

Most state constitutions contain a provision similar to the Second Amendment.95
(Ses Appendix B for applicabie state constitutional provisions.j In some instances, the state
constitution's right to bDear arms provision exactly tracks the language of the Second
Amendmeant 96 in others, the language is somewhat different and in some cases sesmingly
broader. For exampie, Alabama's Constitution provides that "every citizen has a right tc bear
arms in defense of himself and the state "% Likewise, Missourl's Constitution states that
"the right of every citizen to keep and bear arms in defense of his person, home and property,
or when lawfuily summoned in aid of the civil power, shali not be questionad ...."9%8  Where
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the language differs, some state courts have ruled that the state constitutional provision
effects broader rights to individual citizens than the Sscond Amendment.99  Even in thess
instances, however, the state constitutional provisions generally have not besn held to
prohibit the legisiature from regulating the acqguisition or possession of firearms as a
reasonabie exercise of police power 190

However, tha inderpretation of other state constitutional provisions has little bearing on
this study. At issue, instead, is the interpretation of the right to bear arms provision of the
Hawaii State Constitution. '8 That provision, found in Article |, Section 17, is identical in
language to the Second Amendment.'02 A review of Hawaii case law has revealed no cases
interpreting the right to bear arms provision of the Hawali Constitution.

However, the intent of the drafters of the constitution may prove instructive. When the
Hawail Constitution was first drafted in 1950, many of the federal Bill of Righis provisions
were {aken over either verbatim or with littie change. It has been reported that, in doing this,
the delegates 1o the sonstifutional convention intended "that Hawait would have the benefit of
federal court decisions interpreting thess provisions."193  One could speculate that, as ali of
the Suprema Court cases and many lower federal court cases concerning the Second
Amendment had bean decided by 1950, the delegates were aware of those decisions and
were free modify the language of Ariicle |, Section 17, if they had intended to guarantes an
individual's right to keep and bear arms.

in the abssnce of any case law interpreting Adticle |, Section 17, of the Hawaill
Constitution, it is difficult o say with any authority what is the scope of that provision.
Nevertheless, given the intent of the drafters and constitutional language that i3 igentical o
the Second Amendment, i is reascnable (0 surmise that a court considering the issue might
well construe the scope of Article |, Section 17, narrowly.

Conciusion

Although there is a great deal of confusion and debate among the general public and
scholars over the what the Second Amendment means, it is the judiciary that has been
charged with interpreting the Constitution. The caselaw is overwheiming in interpreting the
Second Amendment as preserving cnly the right of the state to organize and maintain a
militia. Furthermore, the courts have neld that the fimitation expressed in the amendment
apglies only 10 the federal government and has no application to the states. Courts adhering
to this interpretation of the Second Amendment have upheld the constitutionality of bans on
handguns and on assault rifies.

Barring any reversal ¢f this position by the United States Suprems Court, it therefore
seams likely that any challenge based upon Second Amendment grounds to & handgun ¢r an
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assault weapons ban in Hawali would be rejected by the courts. It is uncertain how the courts
would rute on a challenge based upon state constitutional grounds. However, since the
language of the Article |, Section 17 of the Hawaii Constitution is identical to the Second
Amendment, it seems plausible that, in the absence of evidence showing an intent to grant &
right individual in naturs, the courts would reject this challenge aiso.

Constitutional objsctions also have been raised on the basis of the Fifth, Ninth, and
Fourteanth Amendmeants, but these have not been successful thus far. Az o the future, the
scholarly debate over the true meaning of the Second Amendment wili probably continue
without either side being won over to the other's position.
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Beschie, supra note 3, at 70; accord. Kates, "Handgun Prohibition,” supra note 2. at 207 n. 13 (The
Second Amendment has been regarded by the great majority of constitutional schofars as irrelevant 1o
gun controb

See Beschie, supra note 3, at 70; Lund, supra note 2, at 122,

Commentators favoring the idividual right approach aiso have attempted to prove iheir thesis by
analyzing the meaning of each word used to structure the Second Amendment. For an in depth historical
analysis of the meaning and origing of the Second Amendment by such commentators. se¢ e g, Stephen
P. Haibrook, Thal Every Man Be Armed. The Evolution of a Constitutional Right {Albuguergque: University
of New Mexico Press, 1984); Kates, "Handgun Prohibition” supra note 2,

See eg., Kruschke. supra note 3, at 45 and 153-54, Kates, Liberal, supra note 3. at 172; "The Gun
Control Controversy: Pro & Con.” Congressional Digest. May 1886, at 150. See aiso Kates, "Handguns
Prohibition,” supra note 2. at 248-251 in which Kates contends that the Supreme Court, in United States v,
Miller, 307 U.S. 174 (1839), repudiates the collective right argument in 85 indication of what the lerm
"militia” signifies and, in S0 doing, recognizes that the defendants could claim the amendment's protection
as individuals without having fo prove themselves members of some formal military unit such as the
Natignal Guard. For a discussion of Mitter, see notes 30-50 infra 3 accompanying text.

Ses Kruschke. Supra note 3, at 45.
58 USL.W. 4750 (July 12, 19905

in an amicus curiae brief individual rights advocates had argued that the constitchional staiug of the
modern National Guard was as a cemponent of the U8 Army and that it was not the constitutional mifitia
intended by the framers of the Bilt of Righis. 8rief of Amicus Curize Firearms Civil Defense Fund in
Support of Appelles at 13-20. Regponding 1o this issue, the Court asseried as "undispuied” that Congress
was acting pursuant o the Miitia Clauses of the Constitution in organizing the National Guard. 58
U.S.LW. at 4752, Further on in the Court's apinion addressing how the second Militia Clause enhances
federal power, the Court discussed the composition of the miflitia

First, it authorizes Congress to provide for "organizing, arming and disciplining the

dilitia " it is by congressienal choice that the available pool of citizens has been formed

into organdzed units. Over the years, Congress has exercised this power in various

ways, Dut its current chaoice of a dual enlistment system IS WS as permissible as the

1792 chcice to have the members of the militia arm themselves.
id. at 4754,

See further discussion of this issue at notes 87-91 infra & accompanying 1ext,

Furthermore, such & fask would be nearly inpossible given the timeframe sat for LRE 10 respond to the
Legislature.

See e, Marbury v. Madison, § U.S. {1 Cranchy 137, 177 {1803); United Staies v. Nixon, 418 U.S. 883,

19



16.

17.

18.

19.

20.

A CLASH OF ARMS THE GREAT AMERICAN GUN DEBATE

703 (1974). Under the settied principle of judicial supremacy. "[ift is within the especial province and duty
of the courts and the courts along, 10 say what the law iS. and to determine whether a statute or wrdinance
is constitutional ..." 186 American Jurisprudence 2d "Constitutional Law™ §§3150 & 308 (1879; {citations
omitted). The principle is so firmiy established as 10 make superfiucus any extended citation of authority;
however. for representative decisions on point, see cases cited at id. §150 n. 34

For exampie. ohe author conciudes that:
[Mlost state court decisions have foliowed the leadership of the Supreme Court in
holding that the amendment is applicable to the federal government only. that the right
to keep and bear arms s not an absolute right. and that the intention of the Second
Amendment was 1o assure a collective, not an individual. right 16 keep and bear arms.
Kruschke, supra note 3, at 155

Some pre-civil war and early post-civii war state cases construing a state constitutional right 1o arms
provision recognized a gqualified individual right 1o possess soeme type of arms. Ses .9, Kates, "Handgun
Prohibition.” gupra note 2. at 244 n. 170, The author points out that a few of the cases recognizing an
individual right were based on the Second Amendment as well as the applicabie state constilutional
provision, tut he acknowledges that the courts in these cases linntad the right 1o include only militia type
arms and to extend only to carrying arms openly. not concealed. id. at 245 & nn. 174-175 Morecver,
another commaentator notes that, alter the Supreme Court rejected the individual right contention and also
deciined to appiy the Second Amendment to the states through the Fourteenth Amendment. a majority of
these courts later held that the Second Amendment did not create an individuai right 16 bear arms.
Beschie. supra note 3, at 77 & nn. 45.46.

Beschle, supra note 3, at 72.

See eg.. Bush v. Orleans Parish School Board, 188 £ Supp. 916 (E.D. La. 1360}, aff'd. 365 U.S. 569
{1961} (per curiam opinion); 16 American Jurisprudence 2d "Constitutional Law™ §154 ("The ultimate
decision in cases inveolving the federal Constifution rests with the United States Supreme Court”).

Prior to the passage of the Fourteenth Amendment, i was well seftied that the federal Bill of Rights,
including the Second Amendment, was not applicable t¢ the states. Further elaboration on this point may
be instructive:
[Because] the Constitulion of the Untied 5tates only takes from the states. for federal
exercise, enumerated express powers and those necessarily implied. and moreover.
since the states are ieft with alf powers of sovereignty whose exercise is not expressiy
forbidden, the Hmifations that the Constitution of the United Siates imposes upon the
powers of government are ypon e Federal Government only, except where the states
are expressly mentionad. In the application of this doctrine specifically to the quaranties
contained in the Federal Bl of Rights, it has been held since the early days of owr
constitutional history that the first ten amendments or. as seme of the authorities more
accurately put 4, the first eight amendments. forbid  the abrndgment only by acls of
Congress or the Untied States Goverrament, 18 agencies and departments, of the rights
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therein guarantead, and do not apply 10 acts of the states, or private person.
18A Amnerican Jurisprugdence 2d "Constitutional Law” §450 (1979 docinotes omitied).  Since there
existed no iederal firearms legisiation untit passage of the Federal Firearms Act in 1934, the Second
Amendmernt rarely was litigated. However a few cases were brought challenging state fegislation under

state guarantees of the right 10 keep and bear arms. Beschia supra nofte 3, at 72, See aiso the
discussion of the incorporation of parts of the Bill of Rights into the Fourtgenth Amendment at notes 68-67
and accompanying text.

92 U.S. 542 {(1876)

The indictment contained thirty-two counts, many of them repetitive, and only two of which related to the
right to bear arms. Beschle, supranote 3 at 72 n. 13,

92 U.S. at 353,
116 .5 252 {1886},

The indictment charged. in substance. that Presser;
[Olid uniawfully Delong to. and did parade and drill in the city of Chicagoe with an
unauthorized body of men with arms. who had associaled themselves together a3 a
irifitary company and organization, without having a license from the Governor. and not
being a part of, or belonging o, "the regular crganized volunteer militia’ of the State of
linois, or the troops of the United States.

id. af 254.

The majority of the Court's opinion deait with the defendant’s argument that the state law under which he
was convicled was unconstititional either because it conflicted with federal law or because i
impermissibly intruded upon the federal interest in having ail citizens armed and weil-trained for possitle
mititary service. id. at 260-269.

“[A] conclusive answer. dies in the fact that the amendment is a limitation only upon the power of
Congress and the National government. and not upon the States.” Id. al 265,

153 U.S. 535 {1694

"t s welt setftled that the resirictions of [the Second Amendment] operate only upon the Federal power,
and have no reference whatever to proceedings In state cowt” id. at 558

307 U.S. 174 (1939).

Maticnal Firearms Act, ch. 7587, 48 Stat. 1236-40 {current version at 26 U 5.0, §853801-72 (1958 ed .
Enacted in response @ increasing public concern over violence by organized crime. the 1834 At
“ewtailled civilian awnership of maching guns, sawed-off sholguns. silencers, and other forms of
'gangster-tyne’ weapond " James Wright, et al, Under The Gun Weapons Crirne and Yiglence o
Arnerica 245 (1983
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307 U5 at 178.

id.

m——

See e.g. Lund, supra note 2, at 109. The defendants disappeared after the dismissal of their indictment
and, consequently, never briefed their side of the argument.

Seeid. at 109 & n. 15,

See e.g. id. at 108. Anocther commentator points out that "Miller can be read (0 support some of the most
extreme anti-gun comtral arguments, ¢.g.. that the individual citizen has a right 1o keep and bear bazookas,
rocket launchers, and other armaments that are clearly relevant to modern warfare, inctuding, of course,
assault weapons.” Furthermore. he suggests that arguments over the constitutionality of a congressional
ban on private ownership of handguns or on assault rifles "might turn of the usefulness of such guns in
military settings.” Levinson. supra note 3. at §54-35.

Kates, "Handgun Prohibition.” supra note 2, at 248-251; Kruschke, supra note 3, at 44 Lund. supra note
2. at 110, Also see note 9 supra. The commentators appear 10 rély ¢pon the following language in Mitler
0 support this cantention:
The signification attributed to the term Militlia appears from the debates in the
Convention, the history and legislation of Cclonies and Stafes. and the writings of
approved commentators.  These show plainly enough that the Militia comprisad all
males physically capable of acting in concert for the commaon defense ... And further,
that ordinarily when called for service these men were expected 1o appear bearing arms

supplied by themselves and of the kind in cormmon use at the time.
367 U.S. at 179,

131 F.2d. 916 {15t Cir. 1842), cert. denied sub nom., Valazgues v. United States, 319 U.S. 770 {1943

id. at 922; accord United States v. Warrin, 530 F.2d 103. 106 (6th Cir. 1976}, cert. denied, 426 J.5. 948
{1978). See notes 44-48 infra & accompanying text,

131 F.2d at 922 Accord, United States v. Tot, 131 F.2d 261 {3rd. Cir. 1242), rev'd on other grounds, 319
U.5. 463 {1943, in Tot. the court, although citing Miller with approval, upheld the defendant’s conviction
under the Federal Firearms Act on the broader basis that prohibiting a convicied feton rom possessing a
firearm 15 an entirely reaschable reguiation and "does not infringe upon the preservation of the well
regutated militia protected by the Second Amendment” Id. at 266-267.  As one commentator
acknowledges. the Second Amendment was never intended 1o be "a blanket endorserment, inasmuch 33

enghish and colenial wadition had ikewise sxcluded ceriain classes from weapons ownership, e.g.
lunatics, whots, nfants, and felons.” Kruschie, supra note 3. at 11,

131 F.2d at 922,

id.

22



43.

44,

45,

46.

47,

48.

44,

A RICHT TO BEAR ARMS — FOR WHAT PURPOGE?

i, at 923 {fovinotes omitted).
530 F.2d 103 (6th Cir. 1976), cert, denied, 426 U.S. 348 (1976).

Id. at 106. A similar argument was made in United States v. Cakes, 564 F.2d 384. {10th Cir. 1977). gert.
denied, 435 U.S. 926 (1978}, in which the appeilant contended that, even if the Second Amendment is
construed to guarantes the right to Dear arms only to an organized mifitia, he came within the scope of the
amendment because, under the state constitution, the state militia includes all "able-bodied male citizens
between the ages of twenty-one and forty-five years .7 |d. at 387. The appeilant also pointed out that he
was a member of a militia-type organization, known as "Posse Comiatus,” which was registered with the
state of Kansas. id. Concluging that the appellant's prosecution did not violate ihe Second Amendment.
the court stated:

To apply the amendment S0 as 10 guaraniee appeliant’s right to keep an unregistered

firearm which has not been shown 10 have any connection to the militfa, merely because

he is technically a member of the Kansas milltia, would be unjustified in terms of either

logic or policy. This lack of justification is even more apparent when applied {0

appeliant's membership in "Posse Comitatus” an  apparently naongovernmentat

grganization.
Id.

530 F.2d at 106,

ld.

id. at 105-06.

See e.g. Quilici v. Vilage of Morton Grove, 685 F.2d 261 {7th Cir. 1982} cert. denied, 464 U.S. 863
{1983} United States v. Oakes, 564 F.2d 384 {10ih Cir. 1977), cerl. denied, 435 U.S. 926 (1978}, United
States v. Warin, 530 F.2d 103 (6th Cir. 1976), cert. denied, 426 U S, 348 (1976}, As this report was being
finalized. i was reported that the United States Supreme Court, on January 14, 1991, refused 10 hear an
appeat from the eleverth circult court of appeals. which had upheld a 1986 amendment to the Gun Control
Act of 1968, flatly banning the possession or transfer of machine guns not lawfully possessed before the
iaw was enacted. The appeliant had contended that such a flat ban violates the Second Amendment and
that the appeals cowt had wrongly interpreted the 1386 faw. "High court upholds machine guns cwrb.”
Honoluly Star-Bulletin (Januagy 14, 1991) at A-12. it should be noted. fcwever, that denial of certioran s
not a decision on the merits of the case; i signifies only that, at the time of the application, thers were not
four wstices who thought the case should be heard at that time. Because the majority of cases coming 1o
the Suprems Couwrt for constitutional review come up on writ ¢of certioran the Courl has considerable

power t0 deferrine which issues it will hear. Applications for certiorari may be denied by the Court for
any pumber of, often "unspoken,” reasons. including but not limited 1o; when the casg involves no morg
than its particular facls; when the issue 5 not of sufficient significance:; whan the court below was nal
clearly in error; when the issues and pleadings below have not bean satisfactory to the Suprems Court
and whan the Court deems that the fime s not yet right for judicial resofution of the controversy. 16
American Jurisprudence 2d "Constitutional Law” §154 (1879 (citations omiited)
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Sée Beschle, supra nete 3, at 74,

See ¢ g., United States v. Neisen, 852 F.2d 1318, 1320 (8th Cir. 1988); United States v. Oakes, 564 F 2d
384, 387 (10th Cir. 1977). cert. denied, 435 U.S. 926 (1878}, United States v. wann, 530 F.2d 103. 106
(6th Cir. 1976}, cert. denied, 426 U.5. 948 (1976}, United States v. Swinton, 521 F.2d 1255, 1259 [1oth
Cir. 19755 United States v. Johnsen, 497 F.2d 548, 550 (4th Cir. 1874); United States v. Laucht, 444 F 2d
1037, 1041 (7th Cir. 1871}, Stevens v. United States, 440 F.2d 144, 142 (8th Cir. 1971); United Siates v.
Synnes, 438 F.2d 784, 772 (8th Cir. 1971), vacated on other grounds. 404 U.S 1009 {1972y United States
v. Tot, 131 F.2d 261, 266 {3rd Cir. 1842y, rev'd on other grounds, 318 U.S. 463 (1943): Cases v. United
States, 131 F.2d 916, 921-22 {151 Cir. 194%), cert. denied sub nom., Valazquer v. United States, 319 U.S.
770 (1943); United States v. Kozenski, 518 F. Supp. 1082, 1090 (D.NLH. 1981}, aff'd mem., 740 F.2d 852
{1st Cir. 1884), cert, denied, 469 U.S. 842 {1984). United States v. Wiley, 308 F. Supp. 141, 14445 (D.
Minn. 1970).

See eg., Galvan v. Superior Court of San Francisco. 70 Cal. 2d 851, 76 Cal. Rpir. 642, 452 P.2d 930
(1969); Ex parte Rameriz, 193 Cal. 633, 226 P. 914 {1924 Strickfand v. State, 137 Ga. 1, 72 S.E. 260
{1971}, Onderdonk v. Handgun Permit Review Bd. of Dep't of Pub. Safety & Correctionat Services, 457
AZd 763 (Md. App. 1979 Commonwealith v. Davis, 343 N.E 2d 847 {Mass. 1976); Peopis v. Brown. 253
Mich. 537, 235 N.W. 245 {1831}, in Re Atkinson, 261 N.W.2d 386 (Minn. 1280) State v. Kaet, 252 Mo.
206, 180 S.W. 573 (1945}, Harris v. State, 83 Nev, 404, 432 P.2d 929 (1967); Burlon v. Sills, 53 N.J. 88,
248 AZd 521 (1968, appeated dismissed. 384 U.S. 812 198Gy State v. Sanne, 118 MM 583, 384 A 2d
630 (18786).

440 F 2d 144 (8th Cir. 1971).

Id. at 149 {emphasis added).

497 F .2d 548 (4th Cir. 1974,

{d. at 550 (citations omitted} (emphasis added).
859 F.2d 1318 {8th Cir. 1988).

Id. at 1320 {emphasis added;.

131 F.2d 261 (3rd Cir. 1942;, rev'd on other grounds, 319 U.S. 463 {1943).

id. at 288 (cttations omitted; (emphasis added).

An ordinance similar to the one adopted by the Village of Morton Grove (See notes 64-83 infrag) alse was
passed in San Francisco City, but was heid void on the grounds that it conflicted with legisiation enacied
by the State of California and that it concerned an area expressly preempted by state legisiation. See Doe
v. City & County of San Francisco, 186 Cal. Rptr. 380 (Cal. App.. 1982},

635 F.2d 261 (7Tth Cir. 1982}, cert denied, 104 5. Ot 184 (1983
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See Village of Morton Grove Ordinance Mo. 81-11 ¢cited in 695 F.2d at 263 n.1.
532 F Supp. 1169 (N.D 1L 1981), afi'd 635 F.2d 261 (7th Cir 1982), cert. denied. 104 5. Ct. 194 (1983}
685 F.2d at 269 (citations omitted) {(emphasis added].

id, at 269-270. A number of pro-gun advocaies alse have put torth the Foureenih Amendment
incorporation argument. They contend that the argument for Fourteenth Amendment incorporation of the
Second Amendment is considerably stronger than that for any other provision of the Bill of Rights because
the legislative history of the Fourteenth Amendrent and the Civil Rights Acts show a specific
congressional intent 1o overturn the Black Codes of the antebellum South that forbade blacks 1o own or
bear firearms, thus rendering them defenseiess against assaults. Given this. they argue that the right to
keep and bear arms clearly "was meant 10 be and shouid be protected under the civil rights statutes and
the Fourteenth Amendment against infringement by officials acting under color of state faw." Kruschke,
supra note 3. at 43: Kates, Liberal. supra note 3, at 180G-81; Lund, supra note 2. at 112-13 & n. 25 Over
the years, some justices of the Supreme Court aiso have taken the view that the Fourteenth Amendment
makes the entire Bill of Rights applicabie to the states, (See cases ciied at 18A American Jurisprudence
24, "Constitutional Law”™ §453 n. 21}, but a majority of the Court has never adopted this view and, in fact.
has specifically rejected it See Malloy v. Hogan, 378 U5 1 (1863}, instead. the doctrine of "selective
incorporation” has evotved under which "the Fourteenth Amendment incorporates specific provisions of

the Bill of Rights .., providing protections against the states exactly congruent with those against the
federal government.” 16A American Jurisprudence 2d. "Constitutional Law” §453 (footnotes omitted).
Ameng those guarantess in the federal Bl of Rights tha! have been held o be fundamental rights
grotected by the Fourteenth Amendment against infringement by the states are the First Amendment
freedoms of speech, press, refigion, assembly, and association, and the right to petition the government
and the Fourth Amendment protection against unreasonable searches and seizures and requisites as 1o
search warrants. In contrast, the Second Amendment's guarantee of the right to keep and bear arms has
been held not applicable to the states. 1d. at §454 {foctnotes omiited).

695 F.2d at 270 (citations omitted} {emphasis added).
Seeig.

id. (citations omitted).

id. {citations omitted) (ermnphasis added;.

Id. at 271

ig.

532 F.5upp. at 1183

695 F.2d at 271,
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32 F.Supp. at 1183 (citations omitted).
381 U.5. 479, 486-39 (1365}
532 F Sugp. at 1183 (citations omilted).
645 F.2 at 271.

The appeifants fatted to raise these arguments before the court of appeals. I1d. at 271 0. 10

Several commentators, citing Haynes v, United Stafes. 390 U5 85 {1968, have warned that any iaw
requiring admission of unlawiul possession of a firearm would viclate a persen’s Fifth Amendment
privilege against self-incrimination. See e.g., Kruschke, supra note 3, at 148. Commentators also have
charged that the Fifth Amendment’s guarantee against the government's taking of private property without
just compensation effectively would preciude a firearms ban that required the giving up of firsarms lawfully
possessed prior to the effective date of the ban. Id at 148-49. But ¢f. Miller v. Schoene, 276 U5, 272
{1928} (no duty to compensate if one class of property is destroyed rather than taken for public use). See
also Freedman, supra note 3. at 910 in which the author notes that the federal government has been
upheld in not paying compensation in a number of instances inciuding but not limited o0 (1} figuor
profibition cases when the government’s action represerited an exercise of the valid police power; (21 the
destruction of oil reserve facilities {although the government did compensate for the oil dastroyed) 10
prevent their faliing into enemy hands during World War il; and {3} the destruction of a noxious use under
the government's power to abate a nulsance. The author concludes that several theories exist under
which a state or the federal government could dectare all firearms 1o be an evil 10 be avoided for the
benefit of the public and not be required to compensated the firearm owners. id at 10, Accord. Note,
"The Public Use Test: Would a Ban on the Possession of Firearms Require Just Compensation?” 48
Law and Contemporary Problems 223-249 {(Winter 18986) {conciudes a federal ¢r state ban would not

frigger Fifth Amendment compensation requiremeant)

532 F Supp. at 1183.

id. at 1183-84 (citations omitted).

. at 1184,

No. OV F-80-097 £DP {£.0. Cal., filed Sept. 6, 1990; [heremnafter cited as Fresno Rifle and Pistof Ciubl.
Cal, Penal Code §§12275-12290 (Deering).

Fresne Rifle and Pistel Club, supra note 84, at 4.

Several comnentators have argued strenucusly that because interpreting the phrase "the people” in the
Second Amendment as conferring a coilective, rather than an individual. right conflicts with judiciai
interpretations of similar phrases in other amendments, such interpretation must be wrong, and an
ingtvidual right must have been intended. For example, one commentator asseris that "given the fact that
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99,
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the amendment is part of the Bill of Rights, and that the first, fourth, ninth, and tenth amendrnenis have
been construed to refer to individuals rather than to a coliectivity, it would Seem bizarre to assume that
they did not have individuals in mind when they wrote the second.” Kruschke, supra note 3. at 11,
Accord. Kates. Liberal supra note 3. al 173 Lund, supra note 2, at 107. The commentators also point out
that the reference both (o "the Siates” and to "the people” in the Tenth Amendmernt indicates the framers
view the two as different entities. .

110 S, Ct 1058 (1883).

Fresne Hifle and Pistol Club, supra note 84, at 7.
id.oat7&n. 3.

id. at 8.

id. at 9.

id. at 10

doat 13,

According 1o a 1982 law review articie, the constitutions of thirty-nine states contain some provision
concerning a right to bear arms.  See Dowlut, supra note 3. at 177 n 1. These provisions appear in
Appendix B, Anocther author contends that only thiny-seven states have constitutional provisions modeled

e

after the Second Amendment and they "[run] the gamut of the argument as to individual versus collective
right. Me maintains that fifteen siates adhere to the individual right theary in contrast 10 twenty-two states.

including Hawaii, that hold to the collective right theory . Freedman, supra note 3. at 28-29.

See Alaska Const. art. | 819 Hawail Const. art |, §15 N.C. Const. art. |, §30; S.C. Const. art. |, §20:
and Va, Const. art. |, §13.

Ala. Congt., art. | §26.

Mo. Const, art. 4, §12. This right i3 not absolute, however, as the remainder of the provision provides:
"but this shall not justity the wearing of concealed weapons.” g

See, eg. inre Brickley, 8 idaho 587, 70 P. 609 (1902), Bliss v Commonwealth, 12 Ky (2 Lift) 90 [1822)
People v Zerilio, 219 Mich. 635, 189 N.wW. 227 (1922); Las Vegas v. Moberg, 82 H.M. 626 (1871 State v.
Kerner, 181 N.C 574, 107 S E 222 (18211

See e.q.. Bifter v. Chicago, 278 i 562, 116 M.E. 182 (1917} Pacple v Brown. 253 Mich. 5337, 235 N.wW.
245 (1931} Burton v. Sills, 53 MN.J. 86, 248 A2d 527 (1968). See also 79 Amencan Jurisprudence 2d,
Weapons and Fireanms §84 & 5 (18745
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101. Hawait Const. art. 1, sec. 17,
102. There 15 however, a slight difference in punctuation and the use of capitals.
103, Hitary Josephs. et al. Article | Bill of Rights, Hawail Constitutional Convention Studies {Honoluiy:

University of Hawaii, LEB. 1968}, at 3.
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Chapter 3
FIREARMS BANS: ARE THEY EFFECTIVE?

The Bureau was directed by S.C.R. No. 227, S.0. 1, to examine the experiences of
other states and countries that have firearms bans to ascertain the effectiveress of such bans
in reducing violent crimes and accidental shootings. The Resolution aiso called for a
summary of any existing empirical evidence of the effectiveness on reducing crime of banning
only a certain category of firearms or enacting lesser restrictive gun control measures. A
summary of empirical evidence on the effectiveness of gun control measures less resirictive
than a ban is presented in Chapter 6. The remaining issues are discussed baiow.

Part 1. State and Local Laws

It is frequently estimated that there are over 20,000 state and locat gun controi laws in
gffect.! State and local firearm laws generally fall into the following categories:

(1) Dealer controis and record keeping requirements,

(2) Licensing and registration aimed at prohibiting certain individuals from
purchasing or possassing particular firearms;

3 Acquisition and transfer by private citizens;

(4} Carrying restrictions;

(%) Prohibition of certain types of firearms or ammunition;

&) Criminal penalties for using or possessing firearms.

{See Appendix C which details certain etements of state gun controt laws.)

The majority of state and local gun control laws attempt to restrict the place and
manner of firearm use 2 Only a reiatively few laws actually prohibit firearms; and those that
do so impose the prohibition only upon certain types of firsarms. For example, most states
prohibit the sale and possassion of machine guns and sawsed-off rifles and shotguns. A

number of states also ban the sale and possession of silencers and metal pierging or "cop
riller” bullets.
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in addition to these laws, the only other statewide firearm bans of which the Bureau is
aware are: California’s and New dJersay's bans on assauit weapons; Maryland's prohibition
on cheap, inferior handguns; and Minnesota's prohibiticn on the sale and manufacturing of
*saturday night special” pistals.3 A summary of these laws is presented beiow. On a local
level, a number of counties have banned assault weapons (these appear in Appendix D), and
a few cities or counties have banned handguns.?

California

California became the first state to prohibit, effective January 1, 1880, the private sale
or transfer of assault weapons 10 anyone other than & licensed gun dealer. (A copy of the
California law is attached as Appendix E.} Specifically included within the definition of assault
weapon are thirty-three brand name models of semi-automatic rifies, pistols, and shotguns.d
In enacting the Roberti-Roos Assault Weapons Centrol Act of 1989, the California iegislature
specifically found that each prohibited assault weapen has such a “high rate of fire and
capacity for firepower that its function as a legitimate sporis or recreational firearm is
substantialiy outweighed by the danger that it can be used to kili and injure human beings."8
At the same time, the legisialure noted that it was not its intent 1o place restrictions ¢n the
use of weapons that are designed and intended primarily for hunting, target practice, or other
iegitimate sports or recreational activities.”

Under the new law, it is a felony, punishable by up to eight years imprisonment, for
anyone in the state to manufacture or cause to be manufactured, keep, offer, expose for saig,
give, or lend any assault weapon except as allowed by law.8 It also is a felony, punishable by
imprisonment for up to one year, for anyone {0 possess an assault weapon in California,
except as provided by law.% The law permits any person who was in lawful possession of an
assault weapon prior to June 1, 1889, to keep the weapon if it is registered by January 1,
1991, but imposes restrictions on such possession uniess a permit ailowing additional uses is
obtained.’0  Any person who obtained any assault weapon betwsen June 1, 1989 and
January 1, 1980 and wished 10 keep the weapon ar any person whe wished fo obtain an
assault weapon after January 1, 1980 must cbiain a permit from the department of justice.!?
Thus California’s law technically imposes a freeze on assault weapons, not a true ban. The
restrictions do not apply to the department of justice, department of corractions, siaie
highway patrol, state police, district attorney's offices, police departments, sheriffs’ offices,
and state or national military forces when sworn members of these agencies are on duty and
they are acting within the scope of their duties.

After the passage of the Hoberti-Hoos Assault Weapons Control Act, pro-gun forces
fileag suit in federal court seeking declaratory relief concerning the Act's validity and an
injunction to bar its enforcement. In response, the Attorney General of California filed a
motion to dismiss the complaint, On September 8, 1980, the United States District Court for
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the Eastern District of California upheid the California law and granted the State’'s motion to
dismiss.?

New Jersey

On May 17, 1990, the New Jarsey legisiature passed a law restricting the ownership of
a wide range of assault firearms. (A copy of the New Jersey law is attached as Appendix F.)
Manufacturing, transporting, shipping, selling, or disposing of an assault firearm withcut being
registered or licensed aiso is prohibited.!3  The New Jersey law, like the California iaw,
defines assault firearms by specific brand name models. 4

New Jersey's law has been touted as the nation’s toughest law on assault weapons.13
Any person desiring to purchase, pessess, or carry an assault firearm may file an application
for a iicense with the superior court, stating in detail the reasons the person desires such a
license.'® No license shall be issued to any person who would not tawfully qualify for a
permit to carry a handgun, and no license shall be issued unless the court finds that the
pubiic safety and weifare so require.’

The attorney general is required to determine and promulgate a list by trade name of
any assauit firearm that is used legitimately for target-shooting purposes. Any owner of an
assault firearm purchased on or before May 1, 1930, that is on this list has one year in which
to register the firearm with the police. To register the assault firearm, the owner must:

(M Complete an assault firearm registration statement;

(2) Pay a registration fee of $50 per firearm;

(3) Produce for inspection either a valid firearms purchaser identification card, a
valid permit to carry handguns, or a copy of the permit to purchase a handgun

that was used to purchase the assault firsarm; and

{(4) Submit valid proof that the person is a member of a rifie or pistol club in
existence prior 1o the effective date of the law.18

Any person in lawful possession of an assault firearm who chooses not 10 register the firearm
as provided above has one vear from the law's effectrve date in which to eithar transfer the
firearm to any person or firm lawtully entitled o own or posssess such firearm, render the
firearm inoperable, or voluntarily surrender the firearm .19

If any assault firearm licensed or registered as provided above is used in the
commission of a crime, the holder of the Hicense or registration shall be civilly liable for any
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rasulting damages, unless the firearm was stolen and the licensee or registrant reported the
theft to law enforcement authorities within twenty-four hours of discovery of the theft. The law
aiso prohibits possession of large capacity ammunition magazines, except when used in
connection with participation in competitive shooting matches, and increases penalties for
crimes committed with assault firearms.

Maryland

Maryland passed a faw, effective Juiy 1, 1988, aimed at cutiawing the sale and
manufacture of inferior and inaccurate handguns. (A copy of the Maryland law is attached as
Appendix G.} The Maryland legislaturs, in enacting the law, specifically stated that such
handguns have "no legitimate socially useful purpose and are not suitabie for law
anforcement, self-protection, or sporting activities."20

The law establishes a nine-member Handgun Roster Board?! to determine by 1990
which handguns have a legitimate purpose and therefore should be included on a handgun
roster. After January 1, 1990, in Maryland, any person who manufactures for distribution or
sale any handgun not included on the handgur rostar shall be guilty of a misdemsancr and
fined not more than $10,000 for each violation: and any person who selis or offers for saie a
handgun manufactured after January 1, 1985, that is not on the handgun roster shall be guilty
of a misdemeanor and shall be fined not more than $2,500 for each violation.22

The board was to pubiish the initial roster by July 1, 1989, and must republish it with
any changas twice a year. in determining which handguns to inciude on the roster and which
1o prohibit, the board was 10 consider the weapon’s:

{1 Concealability;

(2) Ballistic accuracy;

{3) Weight;

{4} Guality of materiais and of manutacturing;

{5) Safety reliability;

(8) Caliber,

{7} Detectability by standard security equipment at airports and courthouses; and
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) Utility for iegitimate sporting activities, self-protection, or law enforcement.?3

The board may ptace a handgun on the roster ugon its own initiative. The law also contains
provisions allowing an individual to petition the board ‘o place a nandgun on the roster.24

Efforts by pro-gun forges to overturn the Maryiand law failled when the Maryiand voters
approved the law 58 percent to 42 percent, by referendum, during the November 1988
elgction.

Minnesota

Minnesota law makes it a gross misdemeanor for any federaily licensed firsarms
dealer to sell a saturday night special pistol or to manufacture or assemble & saturday night
special pistol.2% The term "saturday night special pistol" is defined as:

[A] pistol other than an antique firearm or a pistol for which the
propelling force is carbon dioxide, air or other vapor, or
chiidren's pop guns or toys, having a frame, barrel, cylinder,
slide or breechblock:

(a) of any material having a melting point (liquidus) of less

than 1,000 degrees Fahrenheit, or

(b} of any material having an ultimate tensile strength of
less than 55,000 pounds per square inch, or

(c) of any powdered metal having a density of less than 7.5
grams per cubic centimeter,2®
Conclusion

The foregoing laws ars of too recent an origin to permit any empirical evaluation of
their effectiveness in reducing crime or accidental shootings.
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Part {i. international Comparisons

Most technologically advanced nations have far stricter gun control laws than the
United States and less violent crime.?’  In some of these countrigs, the laws regulating
individual firearm ownership amount to a virtual ban. Accordingly, many gun control
advocates attempt to demonstrale the effectiveness of rastricting private gun ownership by
comparing the gun control laws and crime rates in the United States with those of other
industrialized countries 28

The statistics are shocking indeed. Handgun Control inc. reports that in 1985292
handguns were used to murder:

46 people in Japan,

8 people in Great Britain,

31 people in Switzerland,

5 people in Canada,

18 people in israsl,

5 people in Australia, and

8,092 people in the United States.30
Similarly, a 1888 United States Department of Justice comparison of crime rates revealed the
United States's violent crime rate is at least several times higher than other countries. For
example, murder, rape, and robbery occurred four to nine times more frequently in the United
States than in European countries.3' Easy access to handguns was cited as a major reason
for the higher crime rate in the United States.32

A recent article in the New England Journal of Medicine would appear to support this
conclusion. 33 In the article, a group of physicians reported statistics they had gathered
comparing crime rates and handgun registrations in Seattle and Vancouver, which have
similar geography and socio-economic conditions but significantly different firearm taws.
Seattie’s firearm restrictions are fairly loose; whereas in Vancouver, carrying concealed
weapons is forbidden, buying a handgun requires a restricted weapons permit, and buying a
long gun requires a firearm-acquisition certificate.

The doctors calculated the homicide rates per 100,000 residents and found that the
rates for non-firearm homicides were nearly identical betwsen the two cities, but that
handguns were 4.8 times more likely to be used in homicides in Seattle than in Vancouver.3%
Similar findings are reported for gggravated assaults:  Vancouver had slightly more nan-
firearm aggravated assauits than Seattie, but Seattle had 87.9 aggravated assauits involving
the use of firearms per 100,000 residents compared to Vancouver's 11,435  The doctors
suggestad that the lower homicide rate in Vancouver was altributable 10 restricted access to
handguns.
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As is frequently pointed out, however, comparisons of United States crime rates with
those of other countries fail to take Into consideration the vast historical, social, legal, and
cultural factors that contribute to the differences in crime rates.36  For example, in an article
examining Japanese gun laws and crime rates, one commentator asserts that:

[Glun control has little, if anything, to do with Japan's low crime
rates. Japan's lack of c¢rime i1s more the result of the very
extensive powers cof the Japanese police and the distinctive
relation of the Japanese citizenry to authority....

Partly because the Japanese are s0 unified and homogencus,
they acecept and internalize social controls. It is this attitude
of obedience and impulse control that matters most in the low
Japanese c¢rime rate. Guns or not, the Japanese are simply the
world's most law-abiding people.d’

Besides the police and the military in Japan, only hunters are allowed to possess
guns, and that possession is strictly limited. Hunters must store their rifles or shotguns in a
locker when not hunting. Civilians are forbidden to possess handguns, and even the
possession of a starter's pisiol is allowed only under certain detailed conditions 38

After discussing the history of Japanese civilian firearm ownership and the
disarmamant of Japan following World War I, the commeantator concludes that:

The contrast between the individualist American and the communal
Japanese ethos is manifested in everything from behavior at
sporting events to industrial labor organization. As a result,
pressure to conform, and internalized willingness to do so are nmucn
stronger in Japan than in America. This spirit of conformity
provides the best explanation for Japan's low crime rate. It also
explains why the Japanese people accept gun control.39

A compariscn of firearms and crime bhetween the Netheriands and the United States
resulted in a similar conclusion 40 The authors of the study found that:

{1 Americans possess 300 guns per 1,000 people versus 9 guns per 1,000 people
in the Metheriands:
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(2) Laws restricting gun ownership are much more stringent in the Netherlands
than in the United States;#!

{3) Police in the Netherlands are very concerned with enforcing firearm laws,
seizing about 34 guns per 100,000 people annually compared to an astimated 2
guns seized by the federal government per 100,000 people in the United
States, pilus ancther 1 or 2 guns per 100,600 peopie in each state; and

(4) Crime rates are higher and guns are used mcre often in crimes in the United
States than in the Netherlands - in 67 percent versus 37 percent of the murders
and in 45 percent versus 18 percent of the robberies 42

The authors note that, because their comparison is correlational, it does not permit
any cause and effect conclusion to be drawn. Nevertheless, they suggest that the data
support the argument that death and serious injury are less likely to occur if criminals are
prevented from using guns.#3 Howsvser, they also acknowledge that cultural values
significantly affect these conciusions:

(%

in the HNetherlands, none of the viclent robberies we studie
resulted in the death of the victim, and the c¢riminal use o

i
L

iy

ct
D

r3oto

r

irearms brings no greater risk of death {or serious injur

et

T e

vietim than the use of ancther weapon. In the US4, the picture is
very different; firearm injuries result in death three to Ffour
times more often than blade-weapon injuries (Block, 1977). It
would appear that the attitudes and motives of criminals are
different in the two cultures. Robbers in the Netherlands, though
they may ecarry guns, are not motivated to kiii (or seriously
injure) their victims, whereas robbers in the US&4 may be so
motivated., Newman (1974) has discussaed the need to hurt and the
need to control in fmerican violent c¢ffenders, needs which often
lead to serious injury for the vietims. Such needs may well be
weaker in offenders in the Netherlands.

.

These cultural attitudes may be the crucial factor in national
differences 1in the possession and use of firearms. Americans
possess guns in large guantities and clearly desire to do so.
American criminals carry guns and are prepared to use them in the
commission of their crime. Those in the Netherlands do not nesd to

i
T

oWn guns; and even wnen they do carry guns, are less likely bto u
them to produce serious injury.®*
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Crime rate comparisons with Engiand.*® where firearms are strictly regulated, also are
criticized. Critics point out that both the rates of firearm ownership and of violent ¢crime were
extremely fow in England {or decades before strict gun-control laws were passed and also that
these laws have not prevented a sharp increase in gun crime in England in the past decade. 46

A recent examination of the effect of 1977 Canadian legislation strictly regulating the
acquisition of firearms on vioclent crimes, suicides, and accidental deaths found that the stock
of firearms in general and handguns in particular has actuaily grown since the law's
implementation.47 After reviewing the trends in Canada over the past ten years for various
types of viotent crime, suicide, and accidental death relative to the United States, the author
concludes that the 1977 legislation has had few perceptible effects. 48

Pro-gun advocates frequently point to Switzeriand, where high-powered guns ars
readily available, 1o support their contention that guns do not cause an increase in crime
rates.4?  Switzeriand has a murder rate which is a fraction of that of the United States and
which i5 less than that of Canada's or Engiand’s, where guns are strictly controiled, or
Japan's where guns are virtually prohibited.50

For centuries, Switzerland has maintained a policy of armed neutrality with a well-
armed citizenry, Today, military service is universal for all Swiss males. After an initial
training period, conscripts are required to keep their gung, ammunition, and aquipment in
thair homes until the end of their term of service. Enlisted men are tssued M57 automatic
assault rifles and officers are given pisiols. Each man is given a oolt rifle after being
discharged from the service.5!

In addition, the army sells a variety of machine guns, submachine guns, anti-tank
weapons, anti-aircraft guns, howitzers, and cannons to purchasers who have an easily
obtained cantona! (roughly equivalent to a state) license. These weapons are required 1o be
registered. Other firearms also are easily obtained. The purchase of long guns requires no
special permit ar procedure. Handguns are sold o those with a purchase certificate, which
can be obtained from a cantonal authority by any appilicant over eighteen who is not a
criminal or mentally infirm .52

Alter reviewing Switzerfand’s stable, integrated community structures and the many
factors that contribute to the inter-gensrational harmony that exists in Switzeriand t¢ inhibit
age separation, alienation, and growth of a separate youth culture, the authors of one article
conclude that:

Guns in themselves are not a cause of crime; if they were, everyone
in Switzerland would long ago have been shot In a domestic quarrel.
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Cultural conditions, not gun laws, are the most important
factors in a nation's crime rafte. Young adulfs in Washington D.C.
are subject to strict gun control, but no social control, and they
commit a staggering amount of armed crime, Young adults in Zurich
are subject to minimail gun control, but strict social contrecl, and
they commit almost no crime.®3

Conclusion

One of the foremost researchers in the area of gun control sums up the inconciusive
nature of these internationai compariscns as follows:

It does not take advance training in research methods Lo see
that in the absence of more detalled analyses, such comparisons are
vacuous. Any two nations will differ along many dimensions-
~history, culture, social structure, and legal precedent, to name a
few--and any of these differences {(nc less than the difference in
gun laws or in the number of guns available} might well account for
the difference in violent crime rates. Without some examination of
these potentially relevant factors, attributing the crime
difference to the gun-law or gun-avallability difference begs the
question.54

Phrased differently, in the absence of controlling for the historical, legai, social, and cuitural
differences in these international comparisons, any inference that crime rate differences are
attributable to differences in firearm availability is gratuitous.®5

Part Ili. Evidence of the Effectiveness of
Banning Certain Categories of Firearms

This section, to the extent possible, will provide information on the sffectivenass of
banning certain categories of firearms, Because the request to review empirical evidence that
proves the "effectiveness” of banning “certain categories” of firearms is extramely vague and
nebulous, several assumptions must be made to develop a manageable focus to provide
beneficial information to the Legisiature. Perhaps the most difficult aspect of the task is to
interpref the meaning of the terms “certain categories” and "effectiveness.”

fndeed, there are many categories of firearms. Most categories of firearms are

regulated, to some degree, by the federal government and other jurisdictions throughout the
United States. Federal laws regulating categories of weapons such as "machine guns,”
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"sawed-off shot guns,” and "plastic weapons” apply equally to all the states. Additionally,
although it cannot be stated that Hawaii's laws are the most comprehensive in the nation, the
scope of the State's firearms law is fairly broad. In view of the existing time constraints,
focusing on categories of weapons aiready reguiated 1o a significant degree under the State's
existing law would not be particuiarly beneficial.

Accordingly, primary attention has been focused instead on those weapons that are
not presently regulated in Hawaii as stringently as they are in some other states. Because
assauit weapons have been the principal focus of state faws and public attention in recent
years, this section will place an emphasis on reviewing any available evidence of the
performance, thus far, of programs that have stricter assault weapons requirements than
Hawait.

California's Assault Weapons Ban

As noted previously, because assault weapons bans have been in effect such a short
period of time, any empirical evaluation of effectiveness will have to await the coilection of
sufficient data. Thus, while it is premature at this juncture to deveiop any definite conclusions
as to the impact of the assauit weapons bans in states such as New Jersey and California,
the California program, which has been in existence a little ionger than New Jersey's, may
offer insights into the potential obstacles such programs may face. The following discussion
was compited from conversations with the California Bureau of Firearms in December 1990
and on January 4, 1991.

The Roberti-RBoos Assault Weapons Control Act of 19839, which tcok effect on
January 1, 1990, recently confronted its first major hurdie. The Roberti-Roos Act requires any
individual who lawfully owned or possessed one or more of the types of weapons identified in
the law as assault weapens prior to June 1, 1989 to register the firearm with the California
Department of Justice by January 1, 1991. The law further provided that any person wishing
to own or purchase any weapon identified as an assault weapon under the law after the
June 1, 1989 date, wouid need {oc obtain a permit from the State prior {0 assuming ownership
of the weapon.

According to the chief of the California Bureau of Firearms, a flat registration charge of
$20 per person--regardless of the number of weapons the person may submit for registration-
-was established to offsat the cost of processing each registrant’s application and to make the
assault weapon registration process, in effect, self-sustaining. According to the Burgau chief,
the task would entail the registration of some 300,000 assault weapons in California--an
astimate that even the National Rifle Association (NRA) calls conservative.  In addition o
paying for miscellaneous processing expenses, the fee would alse pay for the cost of
conducting a criminal history review on the individual. To date, the Bureau of Firearms
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estimates that approximately seventy per cent of the applicants have had no criminal history
filas of significance.

The chief of the California Bureau of Firearms indicated that the initial response to the
assault weapons registration requirement was "no response at all.” During the first several
months of the effective dafe of the law, the Bureau of Firearms estimated that it processed
"severai hundred” registranis a week. Given the estimate of 300,000 assault weapons in
Caiifornia, the initial rate of registration was obviously less than satisfactory.

Complicating the Bureau of Firearms's effort to register all the weapons subject to the
law's requirement prior to the deadiine at the end of the 1990 calendar year was the question
cast over the entire faw by a suit filed by the NRA which challenged the constitutionality of the
California taw. According to the Bureau chief, gun owners in California were probably waiting
for the issuance of the federal court's determination, prior to making their decisions as to
whether they would comply with the registration requirement of the law. With the issuance of
the federal court's determination in September of 1990 that the Roberti-Roos Act was indeed
constitutional, howsver, the response of gun owners did not appreciably improve. It was
estimated that the level of incoming registration applications roseg to about 200 a week, By
November of 1980, the Bureau of Firearms estimated that it had processed approximately
four to five thousand registrations for the estimated 300,000 assault weapons they wouid
ultimately be required 10 register.

in December of 1990, however, media coverage and the fast approaching deadline
motivated "several thousand” gun owners each week to submit their regisiration forms 0 the
Bureau of Firearms. According to the Bureau chief, more than 10,000 applications were
received by the Bureau of Firearms through the mail during the ciosing weeks of 1990; and
the eleventh hour rush of registration applications i received in the mail up to the deadline,
kept the Bureau of Firearms busy opening envelopes night and day well into the first week of
the new year. The Bureau chief's best estimate of the total number of assault weapon
registration applications that the Bureau of Firearms ultimately will process, after ail the
envelopes are opened, will range near 20,000. Although the final figure would need to be
gualified when accurate data on the number of weapons registered by the Bureau of Firearms
are released in the future, this compliance rate of seven percent wiil surely fali far short of the
expectations envisaged by the California Legisiature when it initiaily passed the taw.56

While the California Bureau of Firearms can only speculate on the reasons for the low
rate of compiiance, the reiuctance of gun owners to abide by the requiraments of the law is
more than likely an exercise in protest or civil discbedience. The Bureau chief reports that
the attitude of many gqun owners toward the requirement has been less than understanding--
many gun owners have called or written to the Bureau of Firearms to vent their hostility
toward the law and the Bureau's employess. Among the principal concerns of California
assault weapen owners who fail to comply with the law relates to the offense they would be
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quilty of committing as a result. Because this issue was anticipated by the Governor or
California, the initial signing of the law was delayed 10 amend the law to provide that the fine
for first-time offenders of the regisiration requirement would be a minimum of $350 and a
maximum af $500 and the viclation would be classified mersly as an "infraction.” Upon
conviction of a second offense of possessing or owrnung an unragistered assaull weapon,
however, the offender may be charged with a misdemeanor or a felony, depending on the
circumstances of the arrest. Upon conviction ¢f a felony, the gun owner would be prohibited
from owning or possessing any type of firearm,

The affort to compile evidence that is reliable or indisputabie is extremety difficult in
uncontrolled or non-experimental situations. Data not subject to controlied group situations or
pre- and post-intervention analysis are subject to qusstion. Socigtal trends that affect
assumptions, demographic changes, insufficient data, and the lack of reliable records are
some of the principal problems in drawing conclusions. The chief of the California Bureau of
Firearms attested to this fact as he spoke on the difficulties of developing indisputable
conclusions with regard to the effectiveness of the California ban.

According to the Bureau chief, the guestion as to whether the program will ever be
able to determine that it effectively accomplished its mandated duiies may never be
answered. Obviously, In terms of the registration objective, the more weapons recorded, the
better. However, the guestion as to whether the program will successfully register all or even
a majority of the assault weapons in California may never be clear. Dus to the lack of records
and since no organization, including police departments and sheriffs offices in the State were
ever required to monitor the ownership of assault weapons, it will be impossible to establish
an exact figure on the percentage of assault weapons ultimately registered by the program.

Likewise, in terms of compiling reliable evidence regarding the effecliveness of the
assault weapons ban in California an reducing the use of such weapoens in victent crimes, full
data tc support or develop such a conciusion may never exist or ever pecome availabie. The
police departments in California have never been required in the past, nor are they required at
the present, to keep records of what type of gun was used in a homicide. At times,
determining the type of weapon used may even be impossible. In terms of developing
empirical evidence on the effsctiveness of the California program, the Bureau chief
commented that "you will not be able to come up with empirical data, uniess your State is the
miliion in ong that required records to be kept.”

According to the Bureau chief, the guestion now being asked by the media and the

public is "Well, what are you guys going do about this 7" Candidly, he admits that he doesn’t
Know.
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Conclusion

The effectiveness of gun control laws, like any law, cannot be guaranteed. No amount
of research will uncover evidence that guarantees a law will succsed. Evidence of the
success or fatlure of one law or program, however, does not necessarily ensure the same fate
for a similar program in Hawaii. Studies and evidence exist to support or attack virtuaily any
position taken or argument made on behaif of or against any issue or proposal discussed in
this complex and emotion-laden field. The volume of material on the subject is unlimited, and
the consensus non-existent.
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Chapter 4

IMPACT OF FIREARMS BAN ON LAW ENFORCEMENT

S.C.R. No. 227, §.D. 1, reguested the Bureau to include a description of the "planning
and commitment of resources reguirad of the State and counties in order to implement an
effective firearms ban."” The description was to be based upon information provided by the
county police departments and prosecuting attorneys and the departmant of the attorney
general. Accordingly, the Bureau sent an initial letter to these agencies on July 3, 1990,
soliciting input in estimating the resources and planning required by each office. (See
Appendix H for the list of agencies contacted and Appendix | for a copy of the July letter.) A
follow-up letter, dated September 6, 1990, was sent to the offices that had not yet responded.
{See Appendix J for a copy of the September letter) To date, all agencies have responded
except those on Maui.l An attempt has been made in this chaptsr to summarize the
information received from the law enforcement agencies. For additiona! details, the reader is
referred to the individual letters from each agency, which follow at the end of the chapter.

Summary of Responses From Law Enforcement Agencies

An initial point raised by several agencies was that it is dunclear gxactly what is
contemplated by the term "firearms ban” as used in the resolution. The senate concurrant
resolution refers ambiguously to "a firearms ban" without any further elaboration.
Consequently, it is uncertain what type, or types, of firearms the Legislature might consider
banning? and whether the ban would be prospective only (in reality a "freeze”) or would apply
retroactively (a true ban). Given this uncertainty of what the firearms ban would entail, the
agencies understandably had difficulty estimating the impact of a ban on their offices. Some
agencies dealt with this dilemma by making a general response; others noted that their
estimates were premised on ceriain assumptions they had made in order to respond to the
resclution.

In addition to pointing out the need to address the obvious guestion raised by the
prospect of a ban, i.e., what category or categories of firearms would be coverad by a ban, a
number of agencies aiso suggested that the Legislature address, at a minimum, the following
issues in defining the parameaters of any ban on firearms:

{1} What cafegories of exemptions, if any, wouid exist under a ban?; exampiss
might include memipers ¢f the law enforcement community or armed services;

(23 Would the ban be prospective only and thus not apply to existing, fegaily
registered firearms or would it be retroactive?;
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(3 Would owners receive compensation for surrendsrad firearms, if the ban is
rgtroactive?;

(4) Would there be a grace period to allow for adequate notice and time for gun
owners 1o comply with the law, and # 50, how much time?;

(5) Would gun owners surrendering unregistered or otherwise illegal firearms be
granted amnesty during the grace period?;

{(6) Who would be responsible for collecting and destroying the banned firearms,
and in what manner wouid they be destroyed?;

{7 What penalties would be imposed for non-compliance with the law?; and
(8) Who would bear primary responsibility for informing the public of the new law?

The responses of the county police departments indicatad that, regardiess of a ban or
a freeze, additional police personnel would be required to chack esach firearm registraiion
individually to determine the levei of compliance with the law. [f a true ban were imposed,
owners should be granted an adequate grace pericd during which they could surrender any
prohibited firearm. Police persennai wouid have tc match the registration records with g
surrendered firearm to verify which cwners had complied with the law. In the event of a
freeze on firearms, it was suggested that, during the grace period, owners be allowad either
to bring their firearm registration records up to date or to surrender unwanted firearms. Police
personnel would have to check all firearm registration records for accuracy and completeness
and to ensure the registered ocwner was still in possession of the firearm.

Meraly checking current registration records would be an enormous job. For axample,
the Honolulu police department estimated that checking and updating the registration records
on the approximately 465,000 firearms registered in MHonolulu would reguire 100 clerks for a
year. This estimate was based on the assumption that it takes twenty minutes o check each
registration. Checking and verifying information on the approximately 390,000 currently
registered handguns was estimated to occupy over 70 clerks for a year. Furthermore,
registering a new firsarm is likely to take more than twenty minutes, and the Honoiulu police
department estimated there may be as many as 100,000 unregistered firearms on Cahu
alone. [t shouid be noted that the Honoilulu police department currently employs only four
clarks to handle firearm registrations; presumably the neighbor isiands, with smaller police
departments, assign even fewer perscnne! to this task.

It would be important, particularly in the event of a freeze, to ensure statewide access
by law enforcement agencies {o all firearm registration records. Presently. in an effort to
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provide access t¢ ail records, copies of the neightor island firearm registration records are
sent to the Honoluly police department, where thay are stored in their manual form. It was
suggested that statewide access could best be accomplished through a completely
computerized data base of firearm registration records; however, congiderable computer
equipment and personnel would be needed to accomplish this. Al Honolulu firearm records
have been computerized since 1982,% and the Honolulu police department indicates that the
present computer system is adequate. However, new computer terminals would have to be
acguired for the additional perscnnel working with the firearm registration records, and
additional physical facilities would be needed to house the new equipment and parsonnel.

None of the neighbor island firearm registration records currently are computarized.
Thus, in addition to checking the accuracy of the registration recerds, personnel wouid have
1o input the records into the data base. Also, the counties would have o obtain new
computer equipment and possibly additional space in which to house the eguipment.
Accordingly, although the number of firearms on the neighbor islands appear to be
considerably smaller than in Honolulu,® computerization of the neighbor islands' firearm
registration records nevertheless could entail expenditure of considerable resources.

in addition, as one agency pointed out, all firearm registration forms and procedures
would need t0 be standardized across the State. Section 134-3(b) Hawaii Revised Statutes
currently specifies that ali "registration shall be on forms prescribed by the attorney general,
which shall be uniform throughout the State ...."5 Apparently, however, the attorney general
has never prescribed a uniform firearm registration form, and consequently, each county has
continued to use its own form. The agency pointaed out that either the State would have ©
take on the task of standardizing the forms and procedures or the various faw enforcement
agencies would have to agree on standard procedures and forms o be used. The agency
estimated that, as the former option appeared unlikely ® it would take twelve months to
conduct necessary mestings between the agencies, obtain appropriate understandings and
agreements, and revise the forms and procedures.?

At the end of the grace period, all firearms prohibited under a ban or all unregistered
firearms prohibited under a freeze wouid have to be confiscated. It is anticipated that
additional police perscnnel would be needed to assist with enforcement, although exact
numbers would depend upon the type of weapons prohibited,® whether a true ban was
imposed or only a freeze, and the exient of non-compliance with the law. Aiso, additional
personnel might be required 1o imterdict and monitor means by which the prohibited firearms
could be illegally imported into the State. Finally, if the county police departmants were 1o
assume the responsibility for accepting and desiroying the prohibited firearms, sxtra
personnel would be nesded for this task as well. For example, the Kauai county poiice
department indicated that such a task would be monumental for the one officer responsibie
for their Property and Evidence Saction.
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For the most part, the prosecuting atterneys agread that, in terms of resources and
personnel, the effect of a firearms ban on their offices would be minimal as their role wouid
only be to prosecute those cases referred by the police. Although they conceded that their
offices might experience an increased caseload as a result of a ban, they presumed that the
majority of cases wouid arise as a result of the commission of other crimes, such as murder
or robbery. Presently this is the case with most firearm violation charges, and the illegal
weapons case is then proseculed along with the underlying charge.

The response from the attorney general's office suggests the possibility of a morse
aggressive approach to enfarcement in the event a true ban wers to be imposed. Once it was
detarmined through the registration and licensing records which firearms had not been
surrendered voluntarily, search warranis would be drafited and approved to aliow for
confiscation of those weapons. The attorney general's office suggested that obtaining a
search warrant in this instance may be difficult, however. An application for a search warrant
must meet a two-prong test to justify issuance of the warrant: the application must ailege
sufficient facts upon which to conclude a firearm is being possessed iilegaliy and there must
be a reasonable probability that the firearm will be found in the particular location alleged in
the application. The second prong of this test may be difficult to satisfy uniess the firearm
was recently registerad or licensed.

Furthermore, even if search warrants arg secured for the prohibited firearms,
execution of the warrants presents several difficuities. First, the number of warrants involved
alone could be overwhelming, depending upon the type of weapon prohibited, whether the law
imposed a ban or a freeze, and the amcunt of non-compliance.  Also, bacause of the
possibility of danger whaenever firearms are invalved, it would be exceedingly unwise to send
a single officer to execute the warrant. Accordingly, saveral police officers would be needed
to provide adequate backup in executing each search warrant. As a consequence, the
number of additional police personnel reguired for effective enforcement could be
considerable.

Agencies that addressed separately an assault weapons ban indicated that the impact
on the expenditure of resources by law enforcement agencies would depend upon what
firearms were defined as "assault weapons™ and whether a ban or a freeze was impesed on
these weapons. Several agencies felt that a freeze only on assault weapons should have less
of an impact on resources and personnel because of the fewer number of waapons involved.
For exampie, the Honolulu police depariment estimated that, with the addition of one more
cfficers and two more clerks and possibly with the addition of more computer terminals and
space, the checking and updating of the regisiration information for assault weapons could oe
completed within twelve months. This esiimats was based upon the assumption that, if
owners are permitted (¢ keep all currently registered assault weapons, only about 10,000
weapons would be affected.
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Finally, one respondent proposed that, instead of imposing some type of ban on
firearms, the legisiature should convense a task force to discuss gun control problems and
proposed alternatives to a ban, such as requiring owners to register their firearms on a
periodic basis by bringing in their weapons for a visual inspection to assure actual possession
and ensure proper registration. He suggested that the task force be composed of law
enforcement officials, hunters, National Rifle Association members, gun coliectors, and match
shooting competitors.
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JOHN WAIHEE
GOYERNQR

Letters From Law Enforcement Agencies

DEFPARTMENT OF THE ATTORNEY GENERAL
425 CUEEN STREEY
RONCLULU. HAWALY SBATS
B0 HAB-4740
FARX g08) 548-1900

July 27, 1930

Ms. Charlotte A. Carter-Yamauchi
Legislative Reference Bureau
State of Hawaii

State Capitol

Honolulu, Hawaili 96813

Dear Ms. Carter-Yamauchi:

This is in response to your letter of July 3, 1830,
requesting input from our Department concerning the planning
and resources necessary to implement a firearms ban in the
State.

WARREN PR:JE. 13

BTIGRMEY GENERAL

CORNNE K. A WATANARE

STATE OF HAWAI

ATTORNEY GENGRAL

Answering your request is somewhat difficult in that what

the firearm ban will entail is uncertain at this point,

If the firearms ban is to be a prospective ban on

firearms, i.e., people will be able to retain the guns already
properly registered and licensed, and no firearms may from the
approval of legislation henceforth be legally brought into the

State, the planning and resources needed to implement the ban
would be relatively minimal. Law enforcement, including the

Attorney General’s Office,would simply need to investigate and
prosecute cases as they surfaced. There probably would not be

any need to devote extra resources to what law enforcement
presently has available, unless gun-running became a problem.

If the firearm ban is to entail a complete ban on
firearms, i.e., not only prohibiting future importation of
weapons, but retrieving all firearms in the possession of
anycne in the State, the planning needed, and resources which
wotlld have to be committed, would be tremendous. The
difficulty would be in retrieving the firearms from their
owners,

More than likely there would initially have to be an
amnesty program. All firearms turned in voluntarily would
preclude any prosecution.
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Page 2

However, if firearms are not veoluntarily turned in,
efforts would have to be made to ascertain, through
registration and licensing records on hand, which weapons were
not turned in. Search warrants would then have to be drafted
and approved for the weapons which had not been surrendered.
Properly justifying a search warrant may be a preoklem in that
there must be sufficient facts in the application for a search
warrant to conclude that a firearm is being illegally
possessed, and that there is a reasonable probability that it
will be feound in a particular location. Thus, unless the
firearm was recently registered or licensed, it may not be able
to satisfy the second prong of what the search warrant would
reguire.

If the problem of obtaining a search warrvant is resolved,
each search warrant would have to be personally served on the
premises where the firearm was believed to be. If there are,
as the resolution indicates, 400,000 registered firearms in the
State, conceivably 400,000 search warrants might have to be
applied for, and served.

Because firearms are involved, it would be unwise to send
a single officer to serve a search warrant. Backup in the form
of additional offices would be needed. Therefore, teans of
officers would be needed to serve what could be as many as
400,000 search warrants.

While definite numbers could not be supplied, it is hoped
that the foregoing may give you a feel of the dimensions of
what a firearm ban may entail.

Very tpaly urs,

o

Warren Price, III
Attorney General

WP/LAG: fk
G00133/pe
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Larry S. Tanimoto
Mavor
Victor V. Vierra
Chief of Palice

Francis C. DeMorales

POHCE Depaftment Deputy Chief of Police

349 Kapiolani Street * Hilo, Hawaii 96720-3998 + {808) 961-2244 « FAX (808) 961-2702

July 18, 1990

Ms. Charlotte A. Carter-Yamauchi
Hegearcher

Legisiative Reference Bureau
State of Hawaili

State Capitol

Honolulu, HI 96813

Dear Ms. Carter-Yamauchi:

This is in response to your letter of July 3, 1990 concerning
banning firearms pursuant to 8.C.R. No. 227, s$.D. 1.

Legislation enacted to implement a ban on a2ll handguns will need
to address the fact that a large number of Island residents
already have lawfully registered handguns in their pogsession.
From 1987 to 1989 the County of Hawall registered 3,929 handguns
alone.

Should a bill be enacted which would prohibit the ownership and
possession of all handgung, including those legally registered,
certain issues will need to be addressead:

1. Exemptions to ban: law enforcement personnel, military
personnel, bank guards, etc.;

2. Responsibility in informing the public of the ban and the
penalties for non-compliance;

3. Reimbursement or “bounty® paid for handguns turned in--many
gun enthusiasts have investments made in their collection of
handguns;

4. Time period allotted before enforcement takes effect: and

%. Responsibility for collection/destruction of handguns turned
in.
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Page 2
July 18, 1990

Logistics in formulating any enforcement programs will vary
depending on the compliance with the ban. Personnel will be
regquired to individually check each registration and determine
if the registered owner had complied with the ban. The amount

of non-compliance will indicate the problem in enforcing the
ban and the required persconnel to see this through.

As in the enforcement of 1llegal drugs, personnel will also be
reguired to interdict and monitor any means that handguns may
be illegally imported to Islands.

A ban on assault type weapons will generally involve the same
problems as would a ban on handguns,

Thank you feor the opportunity to comment on this matter.

Sincerely,
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JON R ONO 34 RAINBOW DRIVE
PROSECUTING ATTORNEY HILO, HAWAL 98720
JAY T, KIMURA Pr. 8610466
FIRST DEPUTY
- WEST MAWAL LT
£ ATTORNEY
PROSECUTING G £.0. BOX 736
CAPTAIN COOK
HAWAT GETO4
PH. 323-2658

OFFICE OF THE PROSECUTING ATTORNEY
July 10, 1850

Charlotte A. Carter-Yamauchi
Researcher

wegislative Reference Bureau
State Capitol

Honolulu, HI $6813

Dear Ms. Carter-Yamauchi:

RE: Effectiveness of banning firearms pursuant to
S.C.BE. No. 227, 8.D. 1 (Regular Session 1990;

As the resclution was vague regarding what information
was being requested of our office, we will respond generally.

To implement & total ban of firearms would require an
epormous amount of resources teo notify, ¢ollect and dispose of
the existing firearms in the State. A grace pericd of
adjustment would be needed to ensure proper notification, etc,

Hather than seek a total ban of firearms or even
particular types of weapons, a task force made up of law
enforcement officials, hunters, National Rifle Association
members, gun collectors, and match shooting competitors sheould
be convened to discuss this problem. After talking to several
private citizens that are very interested in responsible gun
¢ontrzol, we bhelleve a reasonable compromise could be reached.
For example, requiring gun owners to register their weapons on
pericdic basis by bringing theilr weapons for inspection would
assure actual possession and ensure proper registration.

This greoup may also be able to determine a compromise
position regarding banning assault-type wWeapons and certain
types of handguns vs. hunting and match competition weapons and
firearms for self-defense.

Basically what we are saying is that this issue is not
easily answered because of the Constitutional and emcticnal
issues involved. The entire gun law could be revised with
stricter., but more rational and responsible rules governing
ownerghip, use and possession of firearms,

If this does not answer your guestion, please 40 not
nesitate in contacting me.

Sincerely,

{/;:}Z, oRD
Prosecuting Artorney
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POLICE DEPARTHMENT

CITY AND COUNTY OF HONOLULU

TAnn ST Th EEfig YAM A LTREF T

RMONGOLGLW mAwa: pEBIL . ARF A CO5E BGED Ses- 2t

FRLEME F, & AST
waEY SR

CoR REFERENCE ES~LK

July 26, 1990

Mr. Samuel Chang

Legislative Reference Bureau
State of Hawaii

State Capitol

Honolulu, Hawaii 96813

Attention: Ms. Charlotte Carter-Yamauchi
Dear Mr. Chang:

This is in response to your letter of July 3, 1930, requesting an
estimate of the resources and planning reguired to implement and
enforce a firearms ban.

To make the estimates that follow, we have assumed certain
things. These assumptions are spelled out in the sections below,
along with some of the logic involved in making the estimates.
The first section contains the greatest amount of explanation.
The other sections contain much less explanation because the
logic is basically the same throughout. The estimates are crude;
they would have to be reviewed and revised to suit any specific
ban.

General Ban on Firearnms

For a general ban on firearms, we have assumed that all legally
registered firearms would be allowed to remain in the hands of
their current owners. (It would probably be more accurate to
call thiz a "freeze."} There would be a grace period in which
firearm owners would bhe able to bring the registration of their
weapons up to date., Unregistered firearms and firearms in the
possession of unauthorized persons would then be turned in or
confiscated.
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To make a ban like this possible, we believe that procedures and
forms for registering firearms would have to be standardized
across the state. We would alsoc have to ensure that registration
information for each firearm is current and accurate and that all
police departments have access to all registration information.
This involves several steps.

First, to ensure standard procedures and forms acrcoss the state,
either one of two things would have to happen: (1) the state
would have to take over the process, or (2} there would have to
be agreement on standard procedures among all the agencies
involved (police departments, corporation counsels, and state
attorney general)}. There seems to be little likelihood that the
state will take over this function; therefore, there will have to
be agreement among the other agencies. We believe that six to
twelve months would be reguired to conduct the necessary
meetings, obtain the appropriate understandings and agreements,
and revise the forms and procedures. To be on the safe side, we
assume 12 months for this task.

Second, we would have to ensure that we have a computerized data
base on firearms that permits access by all four county police
departments. A cursory examination suggests that the current
computer system for firearm registration is adegquate for this
purpose. However, additional terminals would be needed on Cahu
if there were any increase in the staff working on registration.

Third, we would have to ensure that all firearm registration
information is current, accurate, and complete, and that the
registered owner is still in possession of the weapon. This
means checking the registration information for each firearm and
updating/adding/purging as necessary. This will be an enormous
problem: there are already about 465,000 firearms registered in
Honolulu, and there may be as many as 100,000 unregistered. The
unregistered weapons would have to be either registered or
confiscated. Checking the registration of existing weapons is
likely to take up to 20 minutes per weapon; registering a new
weapon is likely to take more than 20 minutes. Assuming an
average of 20 minutes apiece, checking and registering over half
a million firearms would require us to employ over 100 clerks for
a year. (We now employ four.} It would also require us to find
a new building and many more computer terminals to accommodate
themn.

(It should be pointed out that there will be an additjional
problem getting the registration information from the neighbor
islands into the data base. All Honolulu firearm records since
1982 have been computerized. However, the neighbor islands keep
only manual records on firearms. They do not enter any of this
information into the data base.)
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In summary, it seems unrealistic to think in terms of the
resources required for a general ban on firearms of the sort
suggested above.

Ban on Handguns

If the ban were only on handguns, the situation is not a lot
better. Again, we are assuming that all currently registered
handguns (about 39%0,000) would remain with their owners.

The same standardization of forms and procedures across the
counties would be reguired. Again, we assume 12 months would be
needed to do this.

Checking and updating the registration information and verifying
possession of some 390,000 handguns (at about 20 minutes apiece)
would occupy over 70 clerks for a year. Again, we would have the
concomitant proklems of providing space and computer terminals
for then.

It also seems unrealistic to think in terms of the resources
required for a handgun ban of this sort.

Ban on Assauli Weapons

The resources required to implement a ban on assault weapons
would depend on the range of weapons covered by the term. Scme
of the definitions we have seen suggest that the range could be
anywhere from 2 few thousand to over 100,000. For the current
purpose, let's assume that all currently registered assault
weapons would remain in place, and that there are only about
10,000 of themn.

Again, we would need standardization of procedures and forms
across the counties, which should take no more than 12 months.

Checking and updating the registration information could be
completed in 12 months; one more officer and two more clerks
would be needed during that period. Some additional space and
computer terminals might be reguired.

In summary, we think that about 24 months would be reguired to
implement a ban on assault weapons (given the assumptions about
the number of weapons involved and the nature of the ban). We
pelieve that three more personnel would be needed for one year to
assist with administration and confiscation. There might be a
need for some additional space and conputer terminals as well,
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Other Considerations

411 of these estimates assume a rather cordial process and
general compliance by the public. However, if the ban were tc be
complete--for instance, if the law required that already
registered firearms be turned in or confiscated--then the
problems would increase greatly. Then we would presumably have
to deal with compensation for the owners who turn in their
weapons. We would also have to deal with confiscation on a large
scale and all the attendant legal complexities {e.g., search
warrants) and liabilities. Such a ban would invalidate all of
the above estimates and regquire us to rethink everything.

For obvious reasons, thisz subject is of great interest to us. If
we can provide any additional information, please contact Major
James Femia of the Records and Identification Division at
943-3295,

Sincerely,

HAROLD KAWASAKI
Chief of pPolice

By M

EUGENE UEMURA
Assistant Chief of Peolice
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DEPARTMENT OF THE PROSECUTING ATTORNEY

CITY AND COUNTY OF HONOLULU

1164 BISHOP SYREET MONOLULU HAWAM $6B13
AREA CODE B0B # %23.4513

CORA K LUM
FLRET DEFUTY
PROSECUTING ATTORNEY

KEVTH ¥ XANESH{RC
PRGEECUTING ATTCRNEY

October 5, 1990
Hand Delivered

Ms. Charlotte A. Carter-Yamauchi
Researcher, Legislative Reference Bureau
Hawaii State Capitol

Honolulu, Hawaiir 96813

Dear Ms. Carter-Yamauchi:
Thank you for the opportunity to comment on S.C.R. No. 227 8.D. 1.

The Office of the Prosecuting Attorney anticipates no insurmountable
prosecution problems should the legislature enact a constitutional ban on the use
of handguns or assault weapons. The Office of the Prosecuting Attorney
currently enforces, among others, the ban on antomatic weapons (HRS 132-8) and
the ban on possession of firearms by convicted felons (HRS 134-7).

Should additional weapons be banned, one consequence may be an
increased caseload. However, it is not possible to accurately predict how many
additional cases would be generated should handguns and/or assault weapons be
banned. Currently many of our weapons cases arise from the commission of
other crimes, such as murder or robbery. The illegal weapons case is then
prosecuted along with the underlying charge. The prosecutor's office expects that
should additional weapons be banned that many of the cases generated would be
tried with the underlying criminal offenses and would not generate numerous
completely separate cases.

A copy of our testimony on S.B. 2870, RELATING TO FIREARMS,
which dealt exclusively with a proposed ban on semi-automatic weapons is
enclosed.

Please do not hesitate to contact my Special Assistant Doug Woo at
527-6453 if you have any further questions.

Very truly yours,

Hw 73 Fonackod

KEITH M. KANESHIRO
Prosecuting Attorney
Enclosure
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DEPARTMENT OF THE PROSECUTING ATTGRNEY

CITY AND COUNTY OF HONOGOLULU

1164 BIEHOP BTREET, HONGLULY, HAWAL 56853
AREA CODE 80B # 523.4511

KEITH M WANESHIRD
PROSECUTING KTTCRHNEY

CORAK. LUM
FiRST DEPUTY
PACSECUTING ATTURNEY

Senate Committee on Judiciary
Fifteenth State Legislature
Regular Session 1980
State of Hawaii

February 21, 1980

Re: S.B. 2870, Relating to Firearms

Chairman Menor and members of the Senate Committee on Judiciary,
the Office of the Prosecuting Attorney of the City and County of Honoiulu
supports the intent and purpose of Senate Bill Number 2870.

The purpose of this bill is to amend Chapter 134, by prohibiting the
ownership of semi-automatic firearms. Additionally Chapter 706 is
amended, by setting mandatory minimum terms of imprisonment for
persons convicted of using automatic or semi-automatic firearms in the
commission of a crime.

in 1989 the Honolulu Police Department began to replace ail of its
standard police-issue .38 caliber revolvers with 9mm semi-automatic
pistols. Semi-automatic firearms are capable of greater firepower
because unlike the revolver, a firearm which must be manually reloaded,
the semi-automatic firearm reloads automatically giving it a greater
firepower. This change was initiated because the Honoiulu Police
Department feared that its officers were being cuigunned by the superior
firepower of criminals. We believe that only these individuals with a
legitimate law enforcement or military interest shouild possess these high
firepower weapons.
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The Honorable Ron Menor, Chairman
Senate Bill Number 2870

February 21, 1980

Page 2

The proliferation and use of semi-automatic weapons, particularly
by those engaged in drug trafticking, poses a threat to the heaith, safety
and security of all citizens of this State. Semi-automatic weapons fire at
such a high rate of speed and possess such great firepower that their
limited function as legitimate sports or recreational firearms is
substantially outweighed by the fact that they are designed and intended
principally to kill and injure human beings.

We believe that if we do not ban these weapons they will end up in
the hands of criminais in increasing numbers. [n Hawaii we do have a
serious problem with both gangs and drugs. Individuals involved in drug
trafficking or in gang related activity use guns to protect their criminal
interests. We don't want these individuals to have access to high
firepower weapons.

In the interest of clarity, we suggest several amendments to the
bill.  First, that references to assault firearms and the separate listing of
individual weapons be omitted. These sections, as currently written, are
ambigucus. Not all weapons which are intended to be prohibited are listed
and this may lead someone to believe that weapons not specifically listed
are permitted. Second, some of the weapons listed are technically in the
wrong category. For instance, some of the weapons listed in $134-1(g)
as rifles are technically not rifles but are carbines.

We believe that these problems would be addressed if the definition
section is amended to track the definitions used in the National Firearms
Act. Under this scheme, semi-automatic firearm would te defined in the
following manner:

ni- iregrm
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The Honorabie Ron Menor, Chairman
Senate Bill Number 2870

February 21, 1990

Page 3

We urge you t0 extend the current ban on automatic weapons to
include a ban on semi-automatic weapons,

Thank you for your time and ‘conséderation.
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POLICE DEPARTMENT fotic

COUNTY OF KAUAI

ADDRESS AlL

. 3080 UM STREET COMMUMICATIONS T
OUR REFEAENCE LiHUE, HAWAT 96786
TELEPHONE 245-3711 CRIVIN C. FUJITA
YOUR REFERENCE CHIEF OF POLICE

July 11, 1990

Ms. Charlotte A. Carter-Yamaguchi
Researcher

Legislative Reference Bureau
State Capitol

Honolulwu, HI 96813

Re: Information on Firearms.
Dear Ms. Carter~Yamaguchi:

We do not have an accurate count of firearms in possession of
Kauai resgidents, although we do have the number of firearms
registered over the past twenty years. In any event, 1f we were
to prorate the number of firearms on Kauai based on the estimate
that 250,000 residents in the state possess 400,000 weapons,
Kauai's prorated share would be in the neighborhood of 18,000
firearms.

Baszed on these numbers, should it be mandated that handguns
be relingquished to this department, the task would be nmonumental
for our one-officer Property and Evidence Section. The receipt of
assault type weapons would not, however, pose too much of a
problem.

Ultimately, we can only estimate at this point in time, as the
gpecifice of what 1is involved 1= relatively unknown, that
additional personnel and eguipment will be needed to handle the
receipt of the estimated 18,000 weapons banned on Kauai.

Sincerely,

; -

Lile v L
CALVIN C. FUJITA
Chief of Police

CCr:jt
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ALFRED B. CASTH.LC, 4R.
Firs! Deputy Prosecuting Atiorney

RYAN E. JIMENEZ

Prosecuting Atiormey

COUNTY OF KAUA]

OFFICE OF THE PROSECUTING ATTORNEY
4193 HARDY STREET UNITE 6 & 7
LIHUE, HAWAI 96766
TELEPHONE: 808-245-7791

MEMORANDUM
DATE: September 2%, 19%0
TO: Charlotte A. Carter-Yamauchi
Researcher
FROM: Ryan E. Jimenez
RE: S.C.R. Ho. 227, 8§.D. 1

The following is submitted in response to your letters of
July 3, 1990 and September 6, 19%0:

I do not favor a ban on all handguns. I do favor a ban of
certain firearms to limit availability and reduce viclent crimes.

I suggest a plan that prohibits the sale or importaticon into
the State of assault type weapons that are obviously anti-
personnel. By anti-personnel, I mean weapons designed primarily
for the police or military and not normally used for hunting or
target shooting. For example, military assault rifles, machine
pistols, and machine guns altered to fire in a semi-automatic
mode for civilian consumption. These are to be distinguished
from firearms that are commonly used for hunting or target
shooting.

Such a ban would not apply to possession of legally owned
weapons already in the State. The ban would prohibit, from a
certain date, the trading, selling, or importation into Hawali of
prohibited firearms. This scheme would presuppose mandatory
registration of designated weapons already in the State.

A difficult part of this plan would be to decide what
firearms to prohibit. A possible starting point would be current
federal laws that prohibit the importation of certain named
firearms into the U.S.
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The police would reguire sufficient resources to devise and
implement registration procedures. Expenditure of resources by
this office would be minimal as our role would be primarily
reactive. Generally, we would only prosecute those cases
referred by the police. Those cases would be similar to present
cases Where a person is found in possession of an unregistered or
prohibited firearm. Most often this occurs when the firearm is
inadvertently discovered during a criminal investigation.

Please let me know if you have any guestions or need
additional information. My apologies for the delay.

@4 ‘
PROSEC ING AT %‘%
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ENDNOTES

In response 10 the Bureau’s July 3rd letter, the Maui prosecuting attorney wrote the Bureau 1o request an
extension of time in which to respond as he intended {0 be away from his office from July 13 - August 5.
1990. However, no further correspondence has been received from his office, despite the September 6th
follow-up letter.

Several possibiiities exist: conceivably a ban could be imposed upan only a certain category of firearm,
such as assaull weapons of alt handguns, or on all firearms including rifles and shotguns. Bills infroduced
during the 1990 legisiative session proposing a firearms ban focused primarily on the categories of assault
weapons and handguns.  As these seemed the likely categories the lLegislature might consider in
imposing a ban, the Bureau requested each agency to address separately a ban on handguns and a ban
on assault weapons. Some respondents complied with this request, while others did not.

The neighbor istand records sent to the Honolulu police department are not computerized along with the
Honoluiu records, but are stored separately in manual form.

Hawail county indicates 3.929 handguns have been registered from 1987 (0 1289 alone. and Kauai
estimates that there are approximately 18.000 firearms within ifs urisdiction.

The requirament that the aftorney general develop the firearm registration form dates back to 1988, The
uniformity provision was enacted by Act 168, Session Laws of Hawait, 1982

This opinion may well be based on the fact that the attorney general has neglected thus far 1o prescribe
the uniform registration records despite the statutory mandate to do s0.

In the agency's response, it iniially estimated between six to twelve months, but then concluded that it
would be safer (o assume twelve months to compiete the task.

Obviously, banning all firearms or even just handguns could involve hundreds of thousands of weapons
whereas banning only assauft weapons would involve a relatively fewer number of weapons.

Gne respondent indicated that, depending upon the definition of "assault weapon,” anywhere from a few
thousand o over 100,000 weapons could be affected.
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Chapter 5

FEDERAL FIREARMS CONTROL LAW
AND RECENT LEGISLATION

Introduction

This chapter briefly summarizes some of the most important laws enacted by
Congress with regard to the reguiation of firearms in the United States. This chapter also
reviews the status of several important firearms conirol measures that were considered by the
101st Congress of the United States. Particular focus will be placed on S 1970, the Omnibus
Anti-crime Act of 1930 which proposed an amendment 1o temporarily ban the manufacture
and sale of certain semi-automatic weapons in the United States.

Federal Firearms Laws

Federal reguiatory involvement in the manufacture and sale of firearms in the United
States began with the establishment of a ten per cent manufacturers’ excise tax on firearms
by Congress under the War Revenue Act of 1919.7  The excise tax. which remains in effect
today, was established in part to mitigate the financial pressures placed on the American
economy as a result of the country's invoivement in World War 1.2 Bacause the principal
administrative function established under the War Revenue Act was the coilection of g iax,
the United States Department of the Treasury took on the primary responsibility for
administering the law at the federal level. 3

The next action of Congress to regulate firearms was taken primarily in the interest of
helping the states control the flow of firearms from jurisdictions with less-restrictive firearms
regulations to states or localities with more stringent laws. The 1927 act of Congraess
prohibited private individuals from receiving concealable firearms through the mail and set
several requirements for dealers of firearms, 4

The era of Prohibition and the rise of gangsierism angd organized crime in America
brought about the National Firearms Act of 1934.5 The law was passed mainly to control the
use and ownership of sawed-off shotguns and machine guns by gangsters. The law imposed
a transfer tax and a registration requirement on the weapons and gave the federal
government the authority t0 monitor iransactions involving such weapons.®  The law aiso
contained a provision requiring the registration of all weapons on which a transfer tax was
paid, inciuding weapons obtained illegally, but this section was later struck down as
unconstitutional on the grounds that it abridged a person's right against self-incrimination.”
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Four vears iater, Congress passed the Federal Firearms Act of 19388 which prohibited
dealers from seilling guns across state lines and made it ilegal to ship a firearm through
interstate commerce to any individual under indictment, any fugitive from justice, any
individual not in possession of the necessary license, and to certain convictad feions. The
responsibility to administer the law was once again piaced upon the Department of the
Treasury.9

For the next thirty ysars, no significant piece of legislation relating to firearms was
passed by Congress. However, in the wake of the tumultuous urban riots that followed the
assassinations of Senator Robert F. Kennedy and the Reverend Martin Luther King, Jr. in
1968, Congress passed the Omnibus Crime Control Act of 1968,10 establishing sweeping
new requirements for firearms reguiation.l!  Among the most important provisions of the iaw
was the prohibition of handgun sales across state lines. The law also barred interstats
shipment of firearms and ammunition and estabiished licensing procedures for individuals
who made, imported, soid, and collected guns. The law also prohibited sales of firearms to
minors, drug addicts, people with mental disorders, and feions. Another key provision of the
law was a requiremant that made it unlawful for a person to transfer a firearm or ammunition
without keeping a record of the name, age, and address of the recipient.1?

Under the pressure of various gun organizations, Congress, in 1986, reversed several
restrictions passed under earlier faws. Public Law 99-308123 lifted the ban on interstate sales
of rifles and shotguns. The law also lifted the restriction on transporting firearms in a vehicle
and transporting them interstate. 4 During the same year, however, Congress also passed
P.L. 99408 to ban the manufacture, importation, and sale of armor-piercing or "cop killer”

builets. 19

In 1988, Congress passed HR 4445 which banned the manufacture, importation, and
sale of plastic weapons. The law calied for Congress to review the ban after a ten year
period. The underlying concern for the passage of the taw was the fear that undetectable
weapons could be smuggled aboard airplanes and into government buildings .16

Legisiation Before The 101st Congress

The underlying genesis of the majority of bills appearing before Congress in the past
ten years {0 limit, freeze, ban, or regulate the importation, sale, possession, or cwnership of
certain firearms in the United States can be traced to one or more of the following incidents or
factors which transpired during the decade of the 1980s: (1) the near assassination of
President Ronald Reagan and White House press secretary James Brady in 1981 by John
Hinckiey with a handgun; (2) the January 17, 1988 slaying of five children and wounding of
thirty others in a Stockion, California schoolyard by Patrick Purdy with a Chinese AK-47 rifle;
(3) the September 14, 1989 slaying of seven workers and wounding of thirteen others at the
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Standard Gravure Corp., in Louisville, Kentucky by Joseph T. Weshecker with an AK-47, two
MAC-11 semi-automatic pistols, a 9mm automatic pistol, and a .38 caliber handgun; and (4)
the steady rise in the level of drug-related firearms violence in varicus cities across the
country. The impact of these svents on the consciousness of the nation is evident in view of
the fact that two of the most prominent pieces of legisiation to appear before Congress in the
past several years include the "the Brady Handgun Violence Prevention Act,” which proposed
to establish a seven day federal waiting period requirement for the purchase of handguns,
and the "Crime Controi Act of 1990" which contained an amendment to temporarily ban the
sale and manufacture of nine types of semi-automatic weapons.

Barely two months in the wake of the slayings at Stockton, California, at least five bills
calling for freezes or bans on the sale, importation or ownership of certain semi-automatic
assauit weapons had been offered in the U.S. House of Representatives for consideration.17
On March 1, 1989, Representative Pete Stark (D California) and a bipartisan coalition of 33
co-sponsors introduced HR 1190 to limit the importation and sale of certain semi-automatic
assault rifles and certain smaller semi-actomatic weapons, inciuding the Uzi pistol. The Stark
bill also called for the registration of ail semi-automatic assauit weapons in private ownership.
Other measures addressing the issue of firearms included: HR 669 Representative Howard
Berman, (D California), HR 1154 Representative Sam Gibbons, (D Florida), and HR 825
Representative Robert Torricelli, (D New Jersey).18

Among the first measures to appear before the United States Senate in 1989 were S
386, offered by Senator Howard Metzenbaum (D Ohio), and S 747, offered by Senator Dennis
DeConcini (D Arizona). The Metzenbaum bill proposed to ban the importation, sale, and
possession of guns classified as assault weapons. The bill also called for the prohibition and
surrender of ammunition belts and detachable magazines with capacities of ten rounds or
more. 19

Although the newly elecied President-a lifetime member of the National Rifle
Association (NRA)--promoted himself throughout the campaign as a staunch ally of the
organization, the slayings at Stockton three days prior to his inauguration presented the
administration with a particularly difficult situation. Also on the administration’s list of
presidential commitments was a pledge to the faw enforcement community to reduce violent
crime in the streets of America. Despite the escalating call for stricter controls of access to
semi-automatic weapons, President Bush reiterated his pledge to oppose all efforts to restrict
the public’s access to the ownership of semi-automatic weapons. On March 14, however, in a
complete turnaround on his month-old promise, President Bush issued an order to suspend
indefinitely the importation of several types of foreign-made semi-gutomatic assault weapons
into the United States.?0  Following several months of internal debate, five categories of
assauit rifles that failed to meet the "particularly suitabie for, or readily adaptable to, sporting
purposas” clause of the 1968 Gun Control Act, were declared unfit for domestic sale by the
Bush administration. Among the weapons identified in the foreign importation ban were the
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AKS-type (AK-47), Uzi Carbines, the FN-FAL-type, the FN-FNC-type, and the Steyr Aug.?!
The weapons identified in the initial administrative ban reportedly raepresented 80 percent of
all foreign imports.?2-  Much of the impetus to establish the ban came from the newly-
appointed "Drug Czar" William Bennett, who, in the first two days of his tenure guestioned the
President's policy on assauit weapons.23  Directed by the President to study the issue,
Bennett pointed to the rising rate of entry of foreign-made semi-automatic weapons into the
United States over the preceding three year period: 4,000 in 1986; 40,000 in 1987; and,
44 000 in 1988. Bennstt also noted that by March of 1383, the Bureau of Alcohol, Tebacco,
and Firearms received 113,732 applications to import the AKS-type alone.24

As expected, the announcement was viewed by members of the NRA as a broken
promise. Indeed, after barely three months in office, the President, who as a candidate
declared to the organization that "we will never compromise,” handed the members a
stunning setback in an unprecedented series of setbacks. NRA members, unhappy with the
imminent passage of semi-automatic weapons prohibition bills in California, New Jersey, and
several other states, encouraged their officers 10 exert even greater pressure io stem the tide
of anti-gun proposais, which in their view were fargely the result of the fears, emotions, and
hysteria generated in the aftermath of the Stockton kKillings. NRA executives declared that
"We are not making compromises. We don't believe that crime control is the same thing as
gun control." A resolution adopted by the organization stated that the highest pricrity of the
NRA would bs the defense ¢of "the American citizen's right to keep and bear arms.” The
resolution also declared that the NRA "shall not soon forgive and shall never forget the
betrayais of those politicians who once sought our support and will need it again.”2®

Although the Bush administration’s action was viewed as a step in the right direction
by gun control advocates, many remained skeptical of the limited scope of the action. While
the import ban would postpone the applications of nearly 110,000 foreign-made assault-style
weapons pending before the Bureau of Alcohol, Tobacco and Firearms, the ban was also
viewed by some as being cosmetic, inadequate, and even meaningless.26  Proponents of
tighter gun restrictions claimed that most of the semi-automatic weapons sold domestically
were manufactured domestically, and that many models with firepower equal to that of the
Chinese-made AK-47 used in the Stockton Killings would remain available for purchase in the
United States.27

The incident at Stockton was having its effect on the domestic firearms manufacturing
industry as wetl. On March 15, 1989, Colt Industries suspended sales of its model AR-15, the
civilian eguivaient of the military M-186 rifle 28 Reports of voluntary moratoria on the sale of
para-military items at various retail sporting gocds and firearms outlets began to appear at
this juncture as well. As expecled, however, the market reflex in response to the projected
scarcity caused the price of unsold goods in retait inventories, as well as items placed for sale
on the resale market, to skyrocket. Sales of semi-automatic weapons at sporting goods

72



FEDERAL FIREARMS CONTROL LAW AND RECENT LEGISLATION

outlets scared as consumer speculation over the passage a federal import ban incited a run-
on-the-market for these items.22

The pressure on Congress steadily increased as congressionai offices reportedly
received thousands of letters and telephone calls in support of, as well as in oppositicn to,
stricter gun control laws. Tempers among members of Congress during this period were
described as frayed, and debates on the issue were characterized as acrimonious.  Although
not a singie bill calling for a ban on semi-automatic assault weapons had made its way out of
commitiee by late March, several sponsors expressed optimism an the prospects of passing
their proposais. The level of urgency shared by the gun control proponents was conveyed by
Senator Metzenbaum when he declared to the Senate that "There is a time to pass
legislation, and this is the time, while the memory of Stockton, California is still fresh.” The
Senator turther stated that "t think the pendulum is swinging so far away from the NRA that
they could be hurt worse by their failure to cooperate.”30

in the opinion of the gun enthusiasts, however, the ievel of anti-gun rhetoric generatad
in the aftermath of the Stockton Killings did nof come as a complete surprise, and failure on
the part of their organization to stand up to the hysteria would be equivalent to submitting to
the idea that stricter gun control laws wouid necessarily result in the safer streets in the
future. Represantative John 0. Dingetl (D Michigan) noted that "In the wake of the emotional
outcrys to ban semi-automatic rifles, shotguns and pistols, it is useful to keep in perspective
that Mr. Purdy is not your ordinary law-abiding citizen."31

At the advice of his own administration, President Bush, in early April, expanded the
ban on foreign-made assauit weapons into the United States. According to the White House,
the administration did not want to give a market adge o foreign gun manufacturers not
covered under the scope of the criginal ban. The new restrictions werg expected to apply to
an additional 24 foreign-made models.32

On April 18, 1989, the Senate Judiciary Subcommittee on the Constitution voted to
send S 388, the Metzenbaum bill, along with 8 747, the DeConcini bill, to the full Judiciary
Committee for review.33  While the bills garnered the support of a majority of the members,
the panel was said to be sharply divided. The Metzenbaum bill, with its provision to ban both
foreign and domestic semi-automatic assault weapons was generally regarded as the most far
reaching measure before Congress at that time.

Meanwhile, in the House Ways and Means Trade Subcommittee, HR 11584, the
Gibbons bilf, was passed amid considerable discontent. The Gibbons bill, as introduced,
would have banned the importation of twelve specific types of assault weapons and any other
semi-automatic weapon equipped with large capacity magazines. The bill, which originally
defined the term "large capacily magazine” as a magazine that carried more than ten rounds,
was amended to redetine the term to mean cartridges which held five rounds or more. The
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amended version of the bill would alsg give the Treasury Secretary the discretion to ban other
imported models that were primarily designed for military purposes.34

Testimony against the measure was delivered by Reprasentative Richard Schulze (R
Pennsylvania). Representative Schulze criticized supporters of the bill for blaming "inanimate
objects” for violent crimes and attempted repeatedly to attach various amendments to defeat
the purpose of the bill.35 The partisan atmosphere of the debate led most Repubticans o
vote in favor of the Schuize amendments and mast Democrats to vote negatively. On May 4,
1989, HR 1154 was passed to the full House Ways and Means Committee minus all
amendments offerad by Representative Schulze 36

On May 15, 1989, President Bush unveiled the highly-touted $1.2 billion "new
offensive™ on violent crime in America. In addition to the massive anti-crime spending
initiatives and calis for the death penalty on certain aggravated federal offenses, the Bush
proposal also called for a permanent ban on all foreign-made assault weapons not suited for
sporting purposes.3’  The Bush pfan aiso called for a permanent ban on all magazine
cartridges designed to carry more than fifteen rounds. |n defense of the grovision, the
President stated that "One thing we do know about these assauit weapons is that they
invariably are equipped with unjustifiably large magazines."38 Criticism of the Bush proposal,
once again, was delivered from skeptics at opposite ends of the argument. Gun enthusiasts
opposed the concept of imposing across the board uniform restrictions that carried no
assurance of impacting persons predisposed to behave in criminal manner in the first place;
and proponents of stricter controls guestioned the effectiveness of a ban that focused entirely
on foreign-made weapons. Wayne LaPierre, an official of the NRA, questioning the objactive
of the Bush plan, asked "Does the Bush administration seriously think that criminais who
smuggle tons of cocaine and marijuana into our country won't also smuggle in as many
firearms and high-capacity magazines as they want"?3%

Speaking from the opposite perspective, Senator Howard Metzenbaum, author of S
386, observed that "l have yet to hear any police officer say that domestic assault weapons
are somehow less dangerous than imported ones."40  According to the Senator, some 75
percent of all assault weapons in the United States are manufactured domestically.

Following several months of review, the Bush administration, on July 7, 1989,
announced its intention to convert the temporary ban in effect since the early spring, into a
permanent ban. According to the Director of the Bureau of Alcohol, Tobacco, ang Firearms,
the Bureau {(BATF) reviewed 50 semi-automatic weapons imported intg the country and
decided o permanently ban 43 modeals. (See Appendix K). The BATF estimated that the ban
would affect about 750,000 weapons awaiting entry into the United States %!

On July 13, 1889, following several attempts to move the measures out of committee,
the Metzenbaum and DeConcini bills, once again, failed to gather the necessary guorum for
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the Senate Judiciary Committee to vote on the measures. Uccupied with other issues such
as "flag burning” and the impeachment trial of U.S. District Judge Alcee Hastings, the
attention of commitiee members was said to be diverted. 42

On July 20, however, the DeConcini bilt was moved out of committee by the narrowest
of margins. Senator Strom Thurmond, (R South Carclina) attempted to block the DeConcini
bill by offering several substitute amendments. [nstead of placing limitations on firearms, the
Thurmond amendments proposed to broaden the federal death penaity, build new prisons,
and increase law enforcement.43  Divided along partisan lines, the committee struck down
the Thurmond amendments and proceeded to move on to the matter of considering the
measure at hand. Sensing that a voie on the measure was imminent, however, Republican
members an the commiiiee appealed to chairman Joseph Biden {D Delaware), {c delay the
rofl call until an absent Republican colieague hoiding the critical vote they needed (o stop the
bili in committee could be summoned 10 the hearing. Although Senator Biden remarked "I get
the impression he's not anxious to get here,” the vote was delayed until the senator could be
located., On arrival, however, Senator Arlen Specter (R Pennsyivania) declined to cast a vots,
stating that he was not ready to decide. S 747, the first measure of its kind to reach the foor
of sither chamber of the Congress, was reported cut of the Judiciary Committee by a margin
of one vota 44

Aithough the DeConcini till was by no means the farthest-reaching firsarms contrel
measure to appear before the Senate in 1988, it was certainly among the mest stringent
measures capable of moving out of the commities. identified on the list of banned assault
weapons were the: Street Sweeper and Stryker 12; Norinco, Mitchell, and Poly Technologies’
Avtoma! Kalashnikovs {AKs); Action Arms lsraeli Military Industries’ Uzi and Galil; Berretta
AR-70 (SC-70); Colt AR-45 and CAR-15; Fabrique Nationale FN/FAL, FN/LAR and FNC; MAC
10 and MAC 11; Steyr AUG; and INTRATEC TEC-8.45 The bill required all owners of assault
weapons to obtain a proof of ownership form from a ticensed dealer. The bill alsc called for a
tan year minimum prison term for anyone convicted of a crime of violence involving an assault
weapon 4% Among the amandments addsd to the bill to mitigate opposition was a "sunset
provision” calling for a study after three years to determine the effectiveness of the law on
reducing the level of drug-related viclent crime. Another compromise was the elimination of a
provision authorizing the prohibition of weapons "nearly identical” to those listed in the bill. 47

Although the gun control lobby remained optimistic, the conviction with which
Congress had taken on the issue just a few months earlier seemed to fade by late summer.
As always, the powerful influence of the NRA plaved a major role in shaping the outlook for
firearms-related lsgisiation during the 1989 term of Congress. Hapraesentative William Hughes
(D New Jersey), a strong advocate of gun control, remarked that the NBA is an organization
"that can put 15,000 iletters in your district overnight and have people at your townhall
meetings interrupting you.”48
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On September 14, 1989, Joseph T. Wesbecker, armed with an AK-47, two MAC-11
semi-automatic pistols, a .38 caliber handgun, a 9mm automatic pistol, and a bayonet killed
seven former co-workers and wounded thirteen others at the Standard Gravure Corp. printing
plant in Louisville, Kentucky before killing himself.49  Although he acknowledged that the
deaths were "horribie,” President Bush reiterated his opposition to a law by Congress, as
opposed 1o an order by the administration, to ban semi-automatic assault-style weapons.50
Instead, the President continued to support the administrative ban on foreign-made assault
weapons being enforced by his administration.

On November 21, 1989, former White House press secretary James S. Brady, in his
first appearance before Congress since being injured by a bullet to the brain in 1981, spoke
from a wheelchair in support of S 1236 before the Senate Judiciary Committege on the
Constitution. In his presentation before the committee, James Brady accused members of
Congress of being "gutless" because of their reluctance and failure to approve a national
seven day handgun purchase waiting period requirement.®'  Senators opposed to S 1236,
better known as "the Brady Bill,” were conspicuously absent from the proceedings as James
and Sarah Brady urged the commitiee to approve the bill the Bradys had been supporting for
the past three years.52 While many states, inciuding Hawali, have laws requiring waiting
periods for handgun purchases, the Brady Bill would establish a national waiting period
requirement. Although the bill received the full support of most gun control groups and many
law enforcement organizations, Congress consistently fell short of placing sufficient support
pehind the measure.

By the end of 1989, most prominent measures relating to the control of semi-automatic
weapons were incorporated as amendments to large omnibus anti-crime packages. Among
the most important anti-crime packages containing provisions on semi-auiomatic weapons
were: S 1225 (the Bush anti-crime plan); S 1970 (the Biden package containing the
DeConcini amendment and provisions of the Bush anti-crime plan); S 1971 (the Thurmond
death penalty proposal); and, S 1972 (the Biden anti-crime package). Aptly nicknamed
"omnibus” bills, these lengthy measures contained provisions relating to issues concerning
the death penalty, the savings and loan crisis, money laundering, and international drug
smuggliing. At the time of their introduction, the major anti-crime packages contained the
following provisions on semi-automatic, assauit-style waapons:53

S 1970: A three year freeze on the manufacture, sale, and possession of
five foreigh and four domestic semi-automatic weapons. The
provisions were essentially that of § 747 f{the DeConcini
amendment) as reported out of the Senate Judiciary Committee.

S 1971: A ban on the domestic assembly of weapons from iillegally-

imported parts and stricter penalties for the use of semi-
automatic firearms in the course of committing violent crimes.
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S 1972: A ban on the manufacture, sale, and possession of nine
weapons, increased penalties for firearms offenses, and a
prohibition on the export of certain domestically-manufactured
assault weapons.

Weil into the second quarter of the 1990 election year, the stakes of not passing a
widely-publicized anti-crime (nitiative were extremaly high for the Bush administration as well
as both parties of Congress. S 1970, the Biden anti-crime package containing provisions of
the Bush anti-crime proposal and the DeConcini assault weapons ban, becams the primary
vehicle for the Senate's 1990 anti-crime initiative.

While pubiic support for the semi-automatic assauit weapon ban seemed positive, the
NRA was actively working to siow the momentum. in an address before the Senate, Senator
J. Robert Kerrey (0 Nebraska) inserted into the Congressional Record, a copy of an NRA
fetter sent to members in his district. In reference to a position the senator apparentiy failed
10 keep, the tetter declared to the senator that "your gun ban vote is a double-cross and if you
think gun control is the same thing as crime control you have no business being in the U.S.
Senate."% Thne letter also stated that the senator's vote in favor of the DeConcini assault
weapon amendment "sets America con the road to universal gun confiscation."55  Senator
Kerrey stated for the record that he felt that the NRA letter had misrepresented the intent and
scope of the DeConcini amendment. In Arizona, the home state of Senator Dennis
DeConcini, gun enthusiasis initiated a recall petition against the senator for his position on
the issue of assault weapons.56

Following weeks of highly-charged partisan debate, the outlook for the provision to ban
severa! types of assault weapons began 10 iook iess than promising. However, on the night of
May 23, 1990, the debate to remove the amendment from the anti-crime bill ended in a
surprising resuft. While the gun control provision was not the only topic of controversy in the
measure, it was widely viewed as one of the primary targets for elimination by Repubilican
members of the Senate. Repeated efforts to excise the ban from the bill were defeated by
Democratic maneuvering. Fumors of a filibuster and the attachment of "killer amendmeants”
began to circulate among the Republican members of the Senate.57  With no end to the
debate in sight, Senate negotiators agreed in advance to consider the possibility of invoking
cloture or terminating debate on June 5, 1990.58

On the sve of Congress' scheduled adjournment for the Memorial Day recess, the
NRA was predicting victory. Despite a major lobbying effort by members of the law
enforcement community 10 pass the assaull weapons provision, supporters of the NRA's
position in Congress seemed unswayed. The Democrats themselves were uncertain of their
ability 10 secure the votes to preserve the ban. Only one day earlier, an amendment offered

77



A CLASH OF ARMS THE GREAT AMERICAN GUN DEBATE

by Senator Metzenbaum (D Ohio) to include twelve additicnal types of assault weapons (o the
DeConcini list of banned weapons was soundly rejected.5?

in an effort tc remove the entire assault weapon provigion from the bill, Senator Orrin
Hatch (R Utah) submitted an amendment to place the question of the ban to the full Senate
vote. By a narrow four vote margin, however, the Hatch amendment to eliminate the ban
from the bill was rejected by the Senate. With nine Republican members casting votes along
with the majority of Democrats 1o reject the Hatch amendment, however, the Repubilican
leadership of the Senate sensed that the victory for the gun control provision was iess than
secure. Following two hours of internal negotiation and strategy-making within the Senate
Republican ranks, the question was once again submitted before the Senate for
consideration. Senator Robert Dole (B Kansas) submitted a motion to reconsider the vote
which earifer rejected the Hatch amendment. Although the maneuver succeeded in narrowing
ihe margin to within an inch of success, supporters of the assault weapon ban in the Senate,
once again, prevailed. The Dole amendment was defeated by a vote of 50 to 49. By the
close of business on the night of May 24, 1990 for the Memorial Day recess, 87 Democratic
and 184 Republican potential amendments remained pending before the anti-crime
package.80

Aithough the vote in the Senate represented one of the most stunning victories for
proponenis of the measure, the bitter division over the issue cas{ a cloud of uncertainty over
the fate of the entire anti-crime package. The resolve of supporters as well as opponents of
the gun control provision in Congress to stick to their positions would now be put o test in
light of talk that the entire anti-crime package could be sheived or even vetoed because of the
semi-automatic assault-style weapons ban.®1 President Bush had already announced that he
would veto a bill containing such a restriction, and the NRA vowed ¢ halt further progress of
the gun control amendment.

As Senate negotiators had predicted, the debate over the anti-crime bill failed to
subside over the Memorial Day recess and the day of the prescheduied vote to consider
cloture arrived with no resolution to the controversy in sight. By early June of 1880,
Democratic and Bepublican negotiators were attempting to pare down nearly 330 proposed
amendments to the anti-crime bill to a total not greater than twelve per party.5¢ The mood of
the debate over cloture was once again highly partisan, with the Democrats accusing
Republican members of being afrald {o cast a vote against crime. Republicans declared that
a vote for cloture was a vote to stifie their opinions. On Juneé 5, the motion to invoke cloture
failed to muster the required three-fifths majority of the full Senate (60 votes) by a deficit of six
votes {54 to 37), with most Democrats voting to limit debate and most Republicans voting
against the cloture motion.83 A second attempt to invoke cicture on June 7 likewise failed,
but by a closer margin (57 to 37).84  Without sufficient support to invoke cloture, the
maneuvering and debate over the semi-automatic assault weapons provision and various
other provisions of the bill carried on.
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With the memory of the May 24 defeat in the Senate still fresh in their minds,
opponents of stricter gun control reguliations were handed yet another defeat on June 12 in
the House. HR 4225, coffered by Representative William J. Hughes (D New Jersay), was
reported from the House Judiciary Committee by a vote of 21 to 15.65  As reported out of the
committee, HR 4225 would reqguire the Secretary of the Treasury to publish a iist of all
domestically-produced semi-automatic assauit weapons failing o conform to the "sporting
purposes” criteria of the law within 60 days of the enactment of the law. Factors that would
be considered in determining the sporting legitimacy of a semi-automatic weapon would
include the capacity of the magazine and the existence of adapters for launching grenades or
the fixing of bayonets.®6 Those damestically-manufactured weapons that failed to meet the
sporting test criteria could not be bought, sold, or exportad in the future, but psople owning
such weapons at the time of the enactment of the law would be permitted to keep their
weapons.67 While he expected a battle in the House, Representative Hughes noted that the
idea of outlawing domestically-manufactured assaull weapons was a natural extension of the
President’s ban on foreign-manufaciured weapcns., He observed that there is no difference in
"aither their firepower or the devastation they can create. 58

According to a study performed eariier by the Bureau of Alcohol, Tobacco and
Firearms, approximately 12 domestically-manufactured types of semi-automatic rifles would
be affected by the Hughnes biil. Whiie the NRA called the biii "a far more dangerous piece of
legislation” than the Senate bill because of the discretionary powars it gave to the Treasury
secretary, Sarah Brady of Handgun Control, Inc., proclaimed that Congress had shown that
"they're ready to help our law enforcement officers win the drug war by taking killing
machines off America's streets."89

Following several unsuccessful attempts to invoke cicture in June in the Senate, the
omnibus anti-crime package, on July 11, 1890, was finally brought before the full Senate for a
floor vote. Having weathered all attempts to strip # from the bill, the DeConcini semi-
automatic weapons provision remained intact. Although the gun control ban continued to be
a point of controversy with some members of the Senate, the leve! of acrimony that
characterized the discussions on previcus occasions had all but vanished. Resigned to the
fact that the provision would remain within the bill, Senator Orrin Haich, a strong opponant of
the DeConcini amendment, stated on the floor of the Senate that:

Aflthougn 1 am disappointed in the Deloncinl amendment--and I am not
happy with that--the balance of this bill really makes up for that
amendment. The balance of this bill is a tremendous effort on the
part of everybody concerned and one of the most significani bills
with regard to our criminal laws that We have come up with in the
last 14 years.”0
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Similar testimony was delivered by Senate Minority Leader Robert Dole who pointed
out that although he opposed the DeConcini amendment, he reglized that:

We are now facing a new phenomencn in both urban and rural areas,
in that the young people, children really, are now armed to the
teeth and dangerous ... but the proposed solution merely fo ban a
few assorted firearms which are improperly referred to as assault
weapons in my view will do little {7 anything to correct the
problem. But I guess in the long run I am perfectly willing to
accept the DeConcini amendment as part of this package and I intend
to support the bill and vote for the bill.7?

Among the many issues discussed during the lengthy ficor deliberations on S 1970
were stricter penalties for persons convicted of savings and loan fraud and the controversial
provision concerning the writ of habeas corpus for prisoners on death-row. At the cail of the
roil, 8 1970 was approved by an overwheiming majority of the full Senate: 94 ayes and 8
nays.’?

Although the outiook for the assault weapons pravision in the anti-crime package
appeared secure by the middle of 1990, the latter haif of the year brought on a problem that
seemed to grow moreg intractable as time progressed. This time, howsver, the pioblem was
compietely unrelated to the coniroversy over the gun control provision. By midsummer of
1990, it became apparent that the Bush administration's initial forecast for the federal fiscal
situation was far too optimistic. Congressional and White House negotiators began meeting
daily to decide how to increase revenues, curb federal spending, and reduce the
government's widening fiscal deficit. The issue relative to the omnibus anti-crime package
became one of securing the funds to support its ambitious and costly anti-crime initiatives.
According to the Senate’'s projections at the time, the anti-crime package would require an
outlay of nearly $2 billion, in total, to implement. Approximately half, or about $300 miilion, of
the expenditures proposed in the bill would be allocated ic state and local law enforcement
agencies to combat the probiem of illegal drugs.”3 According to reports, the White House
was opposed to many of the big expenditure items in the bill.74

While the gun control provision was one of only two items in the omnibus package that
did not hinge directly on the appropriation of funds, this particular aspect of the measure
offered little consolation to those who fought so long to keep it within the protective security of
a bill which, in itself, would become meaningless 10 pass without access 1o the massive outlay
of funds it required to implement its crime control initiatives. Expressing hope and optimism,
Senate Judiciary Commitiee chairman Joseph Biden assured in July that "We will gset the
money, it will come late in the budget process.”75
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As negotiations over the budget carried on without resclution, another issue of concern
for gun control proponents was brought to {ight toward the end of the summer of 1930.
According 1o several gun control groups, the Bush ban on the importation of certain foreign-
made semi-automatic weapons was effectively being circumvented by way of the ioophoies
that had developed in the ban over the course of the yesar.”®  According to these groups,
weapons of equivalent firepower to the ones that had been recently banned were now being
approved for importation by the Bureau of Alcohol, Tobacco and Firearms on the grounds that
they had been "sporterized."?7

One example of a sporterized rifle approved by the BATF was the Heckler and Koch
SR-9 Qrion. Patterned after the Heckler & Koch HK-21, the SR-9 Orion retained the semi-
automatic firepower of its predecessor except that the para-military features of the HK-91
such as the bayonet attachment, the flash suppressor or the silencer adapter, and the bipod
mount had been eliminated. The pisto! grip of the HK-81 had been replaced with a shoulder
stock, and the 30 round magazine was replaced with a five round detachable magazine 78

Members of the Firearms Policy Project, a gun contral group in Washington D.C.,
noted that the five round magazine could be interchanged with any other magazine
acceptable by the HK-81, and that the protectors that blocked the attachment of the flash
suppressor were merely giued on.’?  The concern expressed by members of the Firearms
Policy Proiect was that the BATF's acceptance of sporterized versions of banned modeis
would lead to the popularization of "accurizing packages” or kits to expand the capabiiities of
the weapons. According to the Project, kits have long been available to convert semi-
automatic weapons to fully-automatic.8¢  The NRA responded that the controversy over the
issue was an example of the gun control lobby's misguided concern over the "military
appearance" issue, and that, ultimately, debate over the issue would bring out the lobby's real

agenda to ban all semi-automatic weapons. 81

The effort to finalize and pass a federal budget deficit reduction package dominated
the agenda of Congress and the focus of the national media in the closing months of the
101st session. Although speculation over the prospects of S 1970 continued throughout the
entire session, the likelihood of passing the mulii-billion dollar spending initigtive as an entire
package seemed to diminish amid the disarray of Congress over the question of the budget.
Likewise in the House of Representatives, HR 5289, the House version of the omnibus crime
bill, faced major obstacles. The Bush administration promised to veto the measure if it were
approved by Congress without substantial revisions.82  According to the administration,
because of the strict standards it set for sentencing defendants of capital offenses to death
row, the bill, if passed by Congress, would prove tougher on law enforcement than on
crime 83

81



A CLASH QF ARMS THE GREAT AMERICAN GUN DEBATE

On October 4, 1990, HR 5263 was passed by the House by a 257 to 172 vote.B4
Included in the hill, however, was a floor amendment offered by Representative Jolene
Unsoeld (D Washington) which would confiict with the Senate ban on nine types of foreign
and domestic semi-automatic rifles. The Unsceld amendment, strongly backed by the NRA,
would atlow domestic gun manufacturers to assemble semi-automatic rifles with domesticaliy
manufactured parts identical to the foreign modeis currently banned. Only weapons
manufactured with foreign parts would be illegal. The amendment stirred considerable
controversy foilowing disclosures by Common Cause that Representative Unsgeld and
members who voted in support of the measure had received a total of $1,395,863 in campaign
contributions from the NRA in the preceding three election cycles.8  The NRA and
Representative Unsoeid disputed ail charges that the confributions had any effect on her
position. &6

The upcoming fall elections kept alive the expectation that members of Congress, in
line with their tradition, would exercise considerable effort t¢ deliver to their constituenis a
"tough-an-crime" package to enhance their prospects for re-election in November. Many
Senators and Representatives confided, however, that the irreconcilabie differences
remaining between the respective versions of the bill were probably not worth fighting over as
Congress struggled to adjourn.87

With time running out for the 101st Congress, House and Senate conferses on M 5269
and S 1970 abandoned their efforts to rescive their differences on gun control, the death
penalty, and the changes in habeas corpus procedures to expedite executions of condemned
prisoners and excluded many of these provisions from the bil. The omnibus anti-crime bill of
1990, which two key Senators from opposite parties had praised in speeches before Congress
several months earlier as "the toughest, most comprehensive crime Gill in our history” and
"one of the greatest pieces of legislation [Congress would] ever pass,”88 now contained only a
mixture of tities and subtitles relating to anabolic steroids, international money laundering,
bankruptcy, bank fraud, child abuse, and certain drug offenses.

Republicans criticized the Democrats for opposing the amendment to expedite federal
court procedures to execute death row inmates and the Democrats criticized the Republicans
for refusing to support the semi-automatic weapons ban provision to help protect members of
the law enforcement community.8%  Still intact in the conference bill, however, was the
Unsoeld amendment {see Appendix L for final text of the Unsoeld amendment) allowing
domestic firearms manufaciurers G assemble nonimportable semi-automatic weapons with
domestic parts. The conference bill, which was re-numbered to S 3266, was passed by
Congress on October 27, 1990.

The action stripping the semi-automatic assault weapons ban from the bili reportedly

infuriated gun control advocates and members of the law enforcement community. The
Nationai Asscciation of Police Officers charged that Congress had ducked its responsibility to
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help curb violent crime and safeguard police .0 While previous debates over the issue of
semi-automatic weapons had generally been divided along partisan lines, much of the
rasponsibility for the precedural maneuvering to block the semi-automatic weapons ban as
well as the Brady handgun waiting period provision in the House was attributed to House
Speaker Thomas Foley (D Washington), a supporter of the gun lobby. According to the
Speaker, however, he was merely acting to prevent the House from becoming embroiled in a
highly divisive debate over the issue of gun control 31

The removal of the semi-automatic weapons import ban amendment from the
conference version of the anti-crime bill was viewed as a major accomplishment for the NRA
and a major setback for the gun centrol lobby.  Aithough their lobbying tacties were often
criticized by their opposition, methods such as the NRA's "membership alerts,” which
released as many as 10 million mailings urging members to voice their disapproval of the
semi-automatic weapoen import ban provision, apparently proved 1o be highly effective in final
days of the 101st Congress.92
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Chapler 6

SUMMARY AND RECOMMENDATIONS

Part I. Summary of Arguments
For and Against the Banning of Firearms

The Right to Bear Arms Under the Second Amendment

Pro-gun advocates claim the Second Amendment protects their individuai right to bear
arms and any ban on firearms would contravene that right. The other side of this argument is
that the right expressed in the Second Amendment runs only to the states to preserve their
right to organize and maintain a militia; furthermore, the limitation expressed in the
amendment applies only to the federai government and has no application to the states.
Modern courts have unanimously adopted this latter interpretation, and the constitutionality of
bans on handguns and assault weapons have been upheld on this basis. This issue is
discussed in detail in Chapter 2.

Effect of Gun Control Laws on Reducing Violence and Deaths

The Problem

The statistics for firearm related homicides, suicides, and other viclent crimes in the
United States are staggering. Firearms were used in approximately 60 percent of all
homicides and suicides in the Unitegd States in 1988 (this is the latest year for which figures

are avaiiable). Statistics for 1988 are as folfows:

(M 11,084 persons were murdered with guns, representing 61 percent of ali
homicides:2

(2) 18,153 persons commitied suicide with firearms, representing 58 percent of all
suicides nationally;

{3) Firearm accidenis represented only 1.5 percent of all accidents;
(4) 33 percent of the 542,968 robbaries were committad with Hrearms;3

(5} 21 percent of the 912,092 aggravated assauits were committed with firearms:4
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(8) Overall, firearms were used in 30,689 deaths and in over 370,000 robberies and
aggravated assauits.

The figures for those under the age of 19 are even more shocking. As the Center for
Youth Research reports in a 1990 study:

In 1687, 117 of the youth under the age of 19 who died from
any cause were killed with firearms. This rate varled by age from
1% of all deaths for those under 4 to 17.3% for those bhetween 15
and 19. The overwhelming majority of the firearm deaths of those
16-19 were homicides and suicides. Nationally, homicide and
suicide are the second and third leading causes of death among
children and youth under the age of 21 (accidents are the leading
cause). The death rates for homicide, 14 per 100,000, and suicide,
13 per 100,000, are more than double that for the next leading
cause, cancer, which is 5.4 per 100,000,

By the teen years, most homicides and sulcides oeccur through
the use of guns. For example, in 1987 only 12% of the homicides
for those 1-4 years of age were by gun, compared to 39% for 5-9
year olds, 65% for 10-14 years olds, and 71% for those 15-19. In
78% of the homicides, the type of gun used was a handgun. In
addition, about 60% of all youths 15-19 who commit suicide use a
gun.

Fingerhut and Kleinman {(1989) compared firearm death rates
with those by all other means for both homicide and suicide from
1968 through 1987. For 15-19 year olds, gun death rates are
markedly nigher and have increased more than the rates for all of
the other means combined. During this time homicide rates by all
other means increased 32%, while gun homicide rates rose 52%. The
corresponding increases for suicide rates were 83% and 126%. These
greater increases for gun death rates have raised their level to a
point that is much higher than those for deaths by all other means.
This is most clearly the case for suicide rates. They were about
the same for gun and non-gun deaths in the late 1860's and early
1970's.  Currently the rate of gun suicide is dramatieally higher
than i3 the rate withoul guns....

411 of the abhove rates include both males and females.

However, firearm death rates are approximately six times higher for
malaes than for females.... [Wlhile non-gun homicide rates [for
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males] actually declined 5% between 1968 and 1987, the firearm

homicide rate increased 36%; while the suicide rate without a gun

increased 4%, the rate with a gun increased 150%. In addition,

F.B.I. data show an increase in gun homicides in 1983 for teenage

victims aged 15 to 19. Homicides by all other means deciined.®

A 1988 report to the American Academy of Pediatrics (AAP) indicated that since 1986
there had been a 300 percent increase in the number of chiidren age 16 and below, in major
urban areas, who have suffered gunshot wounds @ Alsc, the Center to Prevent Handgun
Violence reports that in 1987 gun accidents ranked as the fourth leading cause of accidental
death among children, with 270 children dying as a result of an accidental shooting.”

Furthermore, according to a recent report by Knight-Ridder Newspapers, within a
gingle day in America:

)] 10 children die from gunshot wounds;
(2) 30 children are wounded by gunfire; and
(3) 135,000 children bring a gun to school .8

There is overwheiming evidence that children are getting these guns from their homes. ¥For
example, a study of more than 500 accidental shootings of children revealed that:

(1 31 percent of the handguns involved in these shootings come from the homes
where they occur,

(2) 50 percent of the shootings take place in the victim's homes;

{3} 38 percent of the shootings take place in the homes of friends and relatives;
{4) 45 percent of the handguns are found in the bedrooms;

(8) 80 percent of the victims are boys;

{6) 80 percent of the shooters are boys;

(7 Nearly 70 percent of the shootings occur when children are at home alone; and
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() Most of the shootings ocour during times when childrern are out of school,
especially around vacations ang holidays ©

Similarly, an AAP survay found that 62 percent of gun-refated injuries treated by its members
occurred during unsupervised play with a gun found in the home. 10

The Arguments

Gun control advocates contend that firearms cause violence, and conseguently,
restricting the availability of firearms (variations of the argument include all guns, only
handguns, only Saturday Night Specials, and only assault weapons) would reduce the
incidence of violence and death. Much of the research to examine the effects of gun controi
to prove or disprove this theory has focused on the effect of gun laws on crime rates. No
doubt this is due to the general public's perception of crime as a major problem facing
contemporary society. 1l One prominent gun control researcher, adhering to the view that gun
control laws do affect crime rates, conciudas as follows:

In the first place, there is overwhelming evidence that the handgun

is the principal weapon of criminal misuse. Second, periods of
increase in handgun acquisition appear to be associated with
increases in firearms viclence. Third, samples of handguns

confiscated in a variety of urban areas implicate newer handguns as
a disproportionate contributor to the offenses that lead to gun
confiscation. Fourth, there appear to be significant links between
general handgun availablility angd the use of handguns in violent
erimes, 12

On the other hand, pro-gun advocates maintain that gun control iaws simply do not
wark. The conclusions of a second prominent gun control researcher support this position:
"{Nlone of the [some 20,000 firearms regulations] 8o far enacted has significantly reduced the
rate of criminal viclence. Under the Gun reviewed several dozen research studies that had
attempted to measure the efiects of gun laws in reducing crime; none of them showed any
conciusive long-term benefits.”13 The researcher's further comments are illustrative of the
continuing debate that sxisis:

As it happens, both sides of the gun-control debate grant this
point; they disagrse, Ghough as ¢ why there is no apparent
connection bpetween gun-control laws and crime rates. The NRA
maintains thalt gun laws don't work because they can't work. Widely
ignored {especially by criminals) and unenforceable, gun-control
laws go about the problem the wrong way. For this reason the NHA
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has long supported mandatory and severe sentences for the use of
firearms in felonies .....

The pro-contrel forces argue that gun laws don't work because there
arg too many of them, because they are indifferently enforced, and
because the laws vary widely from one jurisdiction to the next,

What we need, tney would argue, are federal f{irearms regulations
that are strietly enforeced all across the nation. They would say
that we have never given gun control a fair test, because we lack
an aggressive national firearms poliecy.'

Studies purporting to examine the effectiveness of gun control laws are numerous. 15
The focus of these studies concern various gun control measures that are less restrictive than
banning firearms.'®  The conclusions reached in the studies have been conflicting: with a
few claiming that restricting access to firearms reduces some crime; some concluding that
gun conirol laws do not affect crime rates; and others, while finding no "statistically
significant” correlation betwseen firearm availability and violent crime, nevertheless concluding
that the evidence is inconclusive. Some commentators have suggested that the lack of
statistical evidence of any effect of gun control laws on violent crime rales does act
necessarily mean that the laws do not work, but may be due to other factors, inciuding:

(1)
(2)

(3)

(%)

Lax enforcement of existing laws;

The "spill over” effect of easily available weapons in neighboring jurisdictions
that spoil the effect of tough laws in other jurisdictions;!”

The fact that existing gun laws are not sufficiently restrictive to make an impact
on violent crime; 18 or

Regional, racial, and cultural factors that completely swamp the effects of gun-
control laws.

Moreover, studies of gun control have been routinely criticized for employing
inadequate or incorrect research methodology and analysis by other researchers and
commentators, particularly those holding an opposite view.'¥ One commentator, writing
several years ago, characterized the state of gun control research as follows:

The few attempts at serious work are of marginal competence at
best, and tainted by obvious bias. Indeed, the gun-control debate
has been conducted at a level of propaganda more appropriate to
social warfare than to democratic discourse.
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The debate between the "gun controllers" (as the interdictionists
are generally ldentified) and the "gun lobby" (as the organized gun
owners have been labeled by a hostile media) has been incredibly
virulent. In addition to the usual political charges of self-
interest and stupidity, participants in the gun-control struggle
have resorted to implicaticons or downright accusations of mental
iliness, moral turpitude, and sedition. The 1level of debate has
been so debased that even the most elementary methods of cost-
penefit analysis have not been employed. One expecits advocates to
disregard the costs o¢of their programs, put in this cases they have
even failed to calculate the benefits,?0

Finally, some researchers point out that methodciogical barriers and the lack of
reliable data essentially prevent any decisive test of the effectiveness of gun control
maeasures. As one commentator explains:

[Ilt is not possible to make any sort of estimate as to whether
fgun laws] do any good in reducing crime. Attempts have been made
toc correlate gun ownership and/or gun-control laws with gun-related
crimes, but they are singularly unconvincing for the very simple
reason that the data are so0 miserable--we have no firm estimate
gven of the number of guns available nationwide, much Iess in any
given community, and 1t seems that the gun laws now on the books
are rarely enforced. Some Ingenious attempts to use regression
analyses are easy to demolish.?1

Similarly, another commentator concludes: "the arguments in favor of 'stricter gun control'
fail nearly every empirical test, although in many cases, | hasten to add, the ’failure’ is simply
that the appropriate research is not available."22 Given this current state of affairs, the most
one can say with any assurance is that the evidence of the effect of gun control laws on
violent crime is inconclusive and it is tikely that evidence or studies could be found to support
or attack virtually any position taken relative to the issue of gun controf.

Some of the studies referenced above also include the sffect of gun laws on accidents
and suicides. In addition, there is an enormous body of literature examining the impact of
gun control laws on accident and suicide rates; a number of these focus specifically on
firearm accident and suicide rates among children. Time constraints precluded adequate
review of these studiss.
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However, the following observations can he made. The lack of adeguate data and
many of the same methodological barriers noted earfier hamper these studies as weill. For
example, with respect to suicides, one study notes that "much of the available data are
inadequate for indicating more than a suggested causal relationship [between the rise in
suicides and the increased availability of firearms], in part because statistics on suicide are
underestimated."23  Likewise, with respect to firearm injuries: "Because of errors and
reporting system incompatibilities, there are virtually no reliable data available on the numbers
of nonfatal firearm injuries. Existing data are often misclassified or incompatible between
systems. Nonfatal injuries from firearms are presumed to greatly cutnumber fatal injuries
from firearms."24  Similarly, a report on children and guns states: "Since no national
reporting and tracking system for firearm injuries exists, there are, at best, estimates by
researchers that for every firearm fatality there are three to five injures. Even the fatality
numbers, especially in terms of suicides, may be vastly underreported."?> Despite the data
problems, it seems ciear (especially considering that numbers are underreported) that the
number of accidental deaths and suicides involving firearms for minors under the age of
nineteen is approaching a naticnal tragedy. A report {0 the American Medical Association
calls the number of firearm deaths and injuires an "epidemic of modern times” and states
that: "There is unquestionably a need to treat this public health matter with as much urgency
as any dread disease."26

Based upon the very limited review of the studles conducted, it appears that most
studies concluded no statistical evidence exisis to indicate a correlation between firearm
accidents and existing gun control laws. For example, in one study, the authors found that
states with strict gun laws had a lower incidence of accidental firearm deaths, but that they
also had lower accidental death rates for poisoning and drowning, which could not be due to
the gun laws. Based upon these findings, the authors were unable to conclude that stricter
gun laws would reduce accidental firearm deaths.27

Suicide seems to be the area of study where researchers have found the most
correlation between death and the availability of firearms.28  Several commentators have
contended that suicide, particularly among teenagers, is impuisive and spontaneous, not
planned gut, and that these who cannct get a gun may not necessarily use ancther means or,
if they do, it will prchably be a less lethal method which will increase the chances of
intervention and rescue.2% Several studies have suggested that restricting access t¢ firearms
might reduce the suicide rate, especially for teenagers and adolescents, 30

One study focusing on the problem of children and guns included among its
recommendations that:

{h Child and youth protection standards relating to gun safety be developed;
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(2) Guns in the home be kept unioaded and locked up, with the ammunition kept
focked separately; and

{(3) State health departments study the issue of children and guns and recommend
polices regarding education and safety 31

Conciusion

Based upon the empirical studies reviewed, there appears, at present, to be little
conclusive evidence of the effect of existing gun control laws on ¢rime or homicide rates;
although, a few studies have suggested a correlation between suicides and the availability of
firearms. However, the reader once again is reminded that these studies, and their
conciusions, focus primarily on measures less restrictive than a firearms ban. At this time,
empirical evidence of the effectiveness of banning firearms in the United States is not
available, and international comparisons purporting to show the effectiveness of more
restrictive gun laws are problematic.32 With respect to where public poficy makers should go
from here, the following comments are worth noting:

This example i1llustrates an important point that I have learned and
relsarned throughout my career in applied social research: the
policy consequences of a scientific finding are seldom obvious. On
thig particular point, the science is reasonably clear-cut: gun
control laws do not reduce corime, But what is the implication?
One possible implication is that we should stop trying to contrel
erime by controlling guns., The other possible implication is that
we need to get much more serious than we have been thus far about
controlling guns, with strieter, nationally-standardized gun-
control policies. There is little or nothing in the scientifie
literature that would ailow one to choose between these
possibilities; either could well be correct.

In the "Great American Gun War" ... as in most other areas of
public poliey, relatively 1little turns on factual matiers that
could be resolved through more and better research; most of what is
at issue turns on values, ideologies, and world views that are
remarkably ilmpervious to refutation by social sclence research. No
one who believes deeply that gun control would make this a better
world--or that it wouldn't--will be persuaded otherwise by any of
the research I or anyone else has done.
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Applied social research can often describe a problem well, but it
can seldom suggest a viable sclution.... What to do about guns,
crime, and violence in America is a guestion that has occupied many
intelligent and capable people for decades, and no one has yet come
up with a compelling, workable, legal answer. It is unlikely that
"regearch" will provide that answer. As for social scientists with
an interest in the toepic, I think we ocught simply to resign
ourselves to doing what we do best--capable, informative research--
and leave the search for "solutions" to the pclitical process
itself.33

If Guns Are Qutlawed, Only Outlaws Will Have Guns

Related to the argument that gun control taws have no effect on reducing ¢rime rates
is the contention, embodied in the pro-gun slogan "if guns are outlawed, only outlaws wilt
have guns,” that any law banning the possession of guns will be ignored by criminals.34 Pro-
gun advocates contend that, by definition, only law abiding citizens obey laws; who would
expect criminals t¢ comply with gun control laws when they readily viciate laws prohibiting
murder, robbery, and assauli? Evidance from criminals themselves suggest that a firearms
ban would pose little impediment to their obtaining firearms.3® Even law enforcement
personneid® and gun controi researchers3’ concede that criminals will continue to find ways
to obtain firearms despite imposition of strict gun control laws. Thus a ban may do little to
limit access to firearms by ¢riminais intent on obtaining and using a gun.

Crimes of Passion

Related 1o the guns cause crime argument is the contention that many murders are
committed not by real criminais but by ordinary pecple in the "heat of the moment.” The
theory is that these sc-called crimes of passion would not turn so injurious or lethal but for the
ready availability of a firearm.38 However, a number of commentators question the vaiidity of
this argument on the basis that such homicides are rarely the culmination of a single, isolated
outburst of rage.

For example, cne gun control researcher cites a Kansas City study of family
homicides, which found that 85 percent of the family homicides occurring within a single year
had a history of prior violence and abuse (defined as the police having been called to the
home within the prior five years to break up a domestic guarrel) and, in 50 percent of the
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cases, the police had been called to the home at {east five or more times.39 He cautions that
it would "be misleading 1o see these homicides as isolated and unfortunate outbursts
occurring among normally piacid and loving individuais. They are, rather, the culminating
episodes of an extended history of violence and abuse among the parties."¥ Likewise,
another major commentater, borrowing from a number of other scurces, writes that:

[Hlomicide studies uniformly refute the "myth that the typical
offender is just an ordinary person who slipped once ...." "A more
accurate description would be te say that, with comparatively few
exceptions, homicide reflects a long-standing pattern [of the

perpetrator's prior violernt] behavior.” Domestic homicide
particularly is "just one episode in a long-standing syndrome of
violence;" "...not an isolated occurrence or outbreak, but rather

is the culminating event in a pattern of interpersonal abuse,
Hatred and violence that stretches back well into the histeries of
the parties involved.'

The Substitution Theory: Knives Versus Long Guns

Related to the foregoing argumsant and aisc to the guns cause crime argument is the
contention that banning handguns {the firearm most often used in homicides) would resuit in
the use of less-deadly weapons, such as knives, clubs, etc., which, in turn, wouid resuit in
fewer deaths. As pointed out by one advocate of this theory:

[Flirearms are not only the most deadly instrument of attack, but
also the most versatile, Firearms make some attacks possible that
simply would not occur without firearms. They permit attacks at a
greater range and from positions of better concealment than other
Weapons. They also permit attacks by persons physically or
psychologically unable to overpower their victim through violent
physical contact....

In addition to providing greater range for the attacker
firearms are more deadly than other weapons. The fatality rate of
firearms attacks ... [is] about five times higher than the fatality
rate of attacks with knives, the next most dangerous weapon used in
homicide.42

Pro-gun advocates counter this argument by claiming that a ban on handguns would

have the opposite effect: that is, if successtul, a handgun ban would more likely result in the
use of shotguns and rifles instead, which do more damage to human tissue and are more
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likely to kill than just injure.43  As a consequence, the number of firearm homicides would
increase, not decrease, as a result of a handgun ban.

One researcher supporting this contention estimates that large knives kill only about
2.4 percent of those they wound, whereas handguns are 1.31 to 3 times deadlier;** however,
rifles are 15 times more lethal than knives and therefore 5 t0 11.4 times deadlier than
handguns.*®> And shotguns are "so much deadiier that in medical studies they are not to be
‘compared with other bullet wounds.... At close range they are as deadly as a canncn.'"46
He further estimates that, "if a handgun ban caused only 30 percent of the wounds now
inflicted by handguns to be inflicted by long guns instead, the number of dead would double-
-avan if not one victim died in the other 50 percent of these cases in which (hypothetically)
knives would be substituted.”4’/ The researcher's assumption that fong guns couid be
substituted in 50 percent of homicidal attacks is based on a finding that 54 to 80 percent of
homicides occur in circumstances that would ailow the use of a long gun.#8 Furthermore,
survey data of 2,000 felons indicate that it would be easy for a criminal who wants a handgun
but cannot get one to saw a long gun off to make it concealable 49

Because of the expected increase in firearm homicide deaths that would result i a
handgun ban ted to substitution of fong guns, at least two prominent gun control researchers
contend that any ban upon firearms should be applied equally to zll firearms to avoid
inadvertently encouraging the substitution of deadlier weapons.20

The Armed Citizen: The Use of Guns for Self-Protection

A major argument of pro-gun advocates is that the individual citizen has a right to
possess a firearm for self-protection and for the protection of home and family. The defensive
use of firearms involves two aspects: the actual use of a firearm in self-defense and the
deterrent effect of private gun ownership on criminal activity.

Pro-gun commentators contend, based on survey data, that "handguns are used as or
more frequently {and with equal success) in repeliing crime as in attempting it, about 645,000
handgun defensive uses annually versus about 580,000 handgun criminal attempts.™®) While
acknowledging that actual shootings represent only a fraction of the defensive uses of guns,
one researcher estimates that civilians, using firearms, kill between two and one-half to seven
times as many criminais as are killed by law enforcement officers. 52 Researchers also claim
that "[vlictim gun use in crime incidents is associated with lower rates of crime completion
and of victim injury than any other defensive response, inciuding doing nothing to resist, "33
Pro-gun advocates, arguing the detsrrent effect of gun ownership, point to receni survey
evidence of 2,000 felons which reveals that:
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34 percent indicatad they had been "scared off, shot at, wounded, or captured
by an armed vigtim";

80 percent had at least one acquaintance who had had this experience;

34 percent said that, in contemplating a crime, they either "often” or "regularly”
worried thay might be shot at by a victim; and

57 percent agreed that "most criminais are more worried about meeting an
armed victim than they are about running into the police.”54

Finally, a few commentators have argued that a handgun ban would discriminate against
mincrity members of society who live in poor urban areas with high crime rates by denying
them the ability to protect themselves.®5 In view of the foregoing, pro-gun advocates contend
that restrictive gun laws would "interfere more with potential victims than criminals, reducing
the crime-control effects of non-criminal gun ownarship.”56

Gun control advocates, on the other hand, dispute the figures of defensive gun uses
cited by pro-gun rasearchers and argue that any real evidence of a deterrent effect is lacking.
For example, one rasearcher writes:

it

is also argued that the wmost important deterrent effeet of

private weaponry is likely to be the generalized deterrence that
results from the high overall possession rate of firearms among
.5, households. In other words, there may be large number of
potential criminals who do not commit crimes because they know that
many citizens are armed and they fear the possibility of getting
shot. It is argued that the crime rates might be still higher were
it not for firearms, and that the widespread ownership of guns
keeps crime and violence below the level it might other wise reach.

There is no evidence Lo support this hypothese, and its proponents
acknowledge that this effect could never be detected even in the
largest and most sophisticated research effort.57

On a similar note, a commentator whe questions the effectiveness of restrictive gun
laws has this 1o say on the issue of deterrence:

The organized gun owners also claim that the widespread possession
of firearms in 1itselfl deters crime; criminals are likely %o be
restrained by an armed citizenry. Perhaps--but consideration of
criminal tactics suggests the idea is limited in application....
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It is true that areas with high gun ownership tend to have less
erime against property, but this is probably largely the result of
cultural factors. In any event the low quality of data on crime
rates and gun ownership makes rigorous examination ilmpossible.58

Even a pro-gun advocate acknowledges that:

[D]eterence is not an absolute bar but only a disincentive to
confrontation crime, varying according to the individual felon's
personality and opportunities for non-confrontation crime. As the
NIJ Felon Survey summarizes jtfs data: "Beyond all doubt, eriminals
clearly worry about confronting an armed vietim"--but to "worry" is
not necessarily to be deterred. While fear of the armed vietim
probably causes less hardy and dangerous felons toe specialize in
non-confrontation crime, it 1is much less effective with the
distinctive subset of felons who are the major perpetrators of
violent crime. Although sometimes dubbed "violent predators" for
their tendency to extreme violence, they do not specialize in any
particular crime, but rather are "omnibus felons” whose daily
routines are characterized by "more or less any crime they had the
opportunity to commit." Clearly worry about being shot had not
deterred many in the NIJ felon survey from a life of confrontation
crime. After all, if it had they would not have been in prison to
answer the survey,59

Gun control advocates also contend that the risk of accidental or intentional death
from a gun in gne's home is far greater than the chances that the gun will save life. One
researcher, stating that "it is absolutely ciear that the handgun in your house is more likely to
kit you or a member of your family than to save your life," cites as an example Detroit,
Michigan where more people died in one year from handgun accidents than were killed by
home invading rcbbers or burglars in four and a half years .80 Similarly, an American Medical
Association (AMA) report notes that a 1986 study of all firearm deaths in Washington State
during 1978-83 revealed that 54 percent occurred in the home whare the firearm was kept and
only 2.3 percent were justifiable homicide. The report concludes that "for every firearm
homicide related to self-protection, thers were 1.3 accidental deaths, 4.6 criminal homicides,
and 37 suicides."61

Even more troubling were the statistics cited in the AMA report of firearm fatalities

among children. Gun accidents have been found to be the fifth leading cause of all deaths in
young children, and maost of the unintentional firearm deaths among children under the age of
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fifteen "resulted from guns used in play that had been left loaded and not locked up."%2 A
study of firearm deaths in California from 13977-83 found 88 cases of unintentional firsarm
deaths among children, which represented 64 percent of ali the unintentional firearm deaths
and 19 percent of all the firearm deaths for that pericd. The gun wieider was another family
member in 24 percent of the cases, a playmate in 35 percent, and in 70 percent of the cases
was a male between the ages of 10 to 14.83  Furthermore, the California study found that
"unintentional deaths of friend and family members in the home were up {0 6 times morg
common than shootings of criminais."®%  The AMA report also cites a survey of 150 families
attending the pediatric clinic at the University of Texas Medical Branch in Galvestan, that
found: 38 percent of the families had at teast one gun in the home; the guns were always
toaded in 55 percent of these homes; and 10 percent of the gun cwners said their guns were
loaded, unlocked, and within reach of a child.88

The results of public opinion surveys are interesting in view of the foregoing
discussion. A 1986 Media General/Associated Press poll showed that 28 percent of the
respondents indicated that having a gun in their home made # a safer place, 36 percent
indicated it was a more dangerous piace, and 29 percent indicated it made no difference.
(See Appendix M.) Perhaps more noteworthy is a 1989 survey taken for Time/CNN of 605
gun owners which revealed that 42 percent feit safer with a gun in their house, 2 percent felt
less safe, and 56 percent feit no difference. Thus a solid majority of gun owners thought
having a gun in their home made no difference in the safety of their home or mads them feel
fess safe. Furthermore, only 27 percent indicated that protection from crime was their main
reason for owning a gun, and only 9 percent said they had fired their gun for self-protection.
In addition, 41 percent knew someone who had been shot in a gun accident. Perhaps more
disturbing, only 45 percent indicated their gun is usually kept locked up, and 36 percent
indicated they sometimes (12 percent) or always (24 percent) keep their gun loaded.%6 (See
Appendix N.}

A final point worth noting is made by one commentator at the conclusion of his
discussion of the self-defense issue:

With all the controversy over the costs and benefits of guns for
household self-defense, there is one aspect of the matter--on which
experts are in unanimous agreement--that has not achieved the
recognition we think it deserves: Almost zll authorities from gun-
control advocates to the National EHifle Asscciablon counsel that
the loaded gun easily accessiple in the bedroom dresser is an
invitation to disaster, The risks, from children playing or
showing off, from adults who are drunk or frightened or both, or
from burglars themselves, are just too great.
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The unanimous advice of experts is to store guns in the house in a
locked area that is separate from where ammunition for the gun is
kept. This warning from manufacturers and gun owner groups should
play a far more prominent role in dialogue about guns and self-
defense than has been the case in recent years,®7

Is A Firearms Ban Enforceable?

Pro-gun advocates maintain that a firearms ban will not work because it is
unenforceable.  As i is, existing gun control measures are not strictly enforced in many
jurisdictions. A number of reasons could account for this lax enforcement, including but not
imited to: the restraints imposed by constitutional considerations on the police to discover
firearm violations;58 priorities set by law enforcement agancies to handie increasing caseloads
of major crimes, drugs, and youth gangs with limited resources; or reluctance on the part of
some law enforcement members to go after persons perceived as otherwise law abiding
citizens.

Another enforcement problem relates to the sheer number of guns already in private
hands. As one commentator put it, "the existing stock is adequate to supply all conceivable
nefarious purposes for at least the next century."69  Estimates of the number of guns in
private hands vary widely from over 100 million’0 to upwards to a billion.”?  Several
commaentators suggest that a sensible estimate is 150 million guns in private hands.”2
Furthermore, survey evidence dating back to at least 1959 has routinely shown that close to
fifty percent of all American households possess at least one firearm, with the average
number of firearms possessed being three.”3 (Appendix O shows the number of respondents
reporting a firearm in their home for the years 1973-1988. Appendix P, which shows
respondents reporting the type of weapon in their home in 1989, indicates that forty-seven
percent of respondents answered affirmatively when asked if they had any guns in their
home.) A December 1989 survey of 605 gun owners reveals that the mean number of guns
awned by those surveyed is 4.41. (See Appendix N.)

Given these figures, one has 1o conclude that, whatever the exact number, there
obviously are a great number of firearms in private hands. The problem has been
summarized as follows:

If there are 140 million privately owned firearms in the United
States and guns can last centuries with minimum maintenance, merely
cutting off the supply will have 1little or no effect for
generations, and if the supply is not cut off entirely (which no
serious person believes 1if can be), an interdiction pelicy is
hardly likely to have a major effect sven over the very long run,
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To my knowledge, no interdiction advocate has given a plausible
answer to Sthe very simple guestion of how bto get 140 million
firearms out of the hands of the American people.’#

Even gun control advocates concede that the real difficulty in restricting firearms is
whether any faw can reduce the number of firearms already in circulation encugh to have any
effect on gun viclence:

Under the best conditions, collecting the vast arsenal of civilian
{firearms] would be neither easy nor swift.... How many citizens
would turn in their guns when the law took effect? How long would
it take to remove the guns from the streets, where they do the most
harm? Should urban households be left fearfully defenseless? Is
it desirable to add yet another victimless and unenforceable crime
to the depressingly long list of such crimes that have already
accumulated? These are not easy questions to answer,’®

Still another enforcement problem concerns the level of voluntary compliance by gun
owners. The low compliance rate, to date, with California’s Roberti-Roos Assault Weapons
Contret Act has been discussed previously.”8  However, it is worth reiterating that this
resistance is in response only 10 a registration requirement that would permit persons already
owning assault weapons to retain them. One can only wonder at the level of resistance to a
total ban aimed at eliminating possession of all firearms. Finally, law enforcement officials
have noted possible enforcement problems relating to search warrants and firearm
confiscation in the event gun owners were to resist a firearms ban.”7

Related to the problem of compliance is the lavel of public support for a ban on
firearms. As one author notes:

A4 basic limitation on gun control policy, however sound, is that
continuing and substantial majority support is reguired for initial
adoption and for ailocation of the long term rescurces necessary to
enforcement. What this means in a country which, by the 1970's,
had guns in 50 percent of its households (handguns in 25 percent),
is that proposals to generally ban all guns, or even just handguns,
are doomed ....78

Again, public opinion surveys shed some light on these issuss. Since at least 1959,
surveys have shown that a large majority of the those surveyed support licensing and or
registration of firearms. 79 (See Appendices Q, R, S, T, and U which show responses to
surveys soliciting attitudes toward licensing and registration requirements.) Surveys also
show that 70 percent of those polled think the laws covering the sale of firearms should be
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made more strict.80  (See Appendix V.} According to ane poli, even a large maiority of gun
owners are in favor of mandatory registration (particularly for semi-automatic weapons,
handguns, and pistois) and a federal law requiring a seven-day waiting period and
background check prior to the purchase of handguns, despite the fact that they do not think
stricter gun laws would reduce violence in the United States. (See Appendix W.)

Even more noteworthy is a recent survey showing a large percentage of respondents
favoring a ban on: the manufacture, sale, and possession of cheap handguns known as
Saturday night specials (71 percent); plastic guns (75 percent); and assault guns (72 percent).
(See Appendix X} However, bans on the manufacture, sale, or ownership of handguns are
rejected by a majority of respondents. (See Appendices ¥ and Z.)

Assault Weapons: The Gun of Choice of Criminals

Assault weapons have become the focus of much of the gun controf debate in recent
years, Efforts to ban or restrict assault weapons and the events that have served as an
impetus to this action are detailed elsewhere. 81 The argument for gun control is that assault
weapoens have no legitimate sporting purpose, are the preferred weapon of choice of criminals
and terrorists, and therefore ought to be banned. Pro-gun advocates contend that:

(1) Semi-automatic firearms are used extensively by millions of citizens for
iegitimate sporiing purposas;

(2) Proposed bans are so broadly written that virtually all semi-automatic rifies,
shotguns, and handguns could be restricted or banned; and

(3) Criminals generally prefer handguns (.38 and .357 magnum revoivers) to long
guns or semi-automatic rifles, and even in the largest and most crime ravaged
cities, semi-automatics constitute only about one-half to three percent of the
crime guns.82

Not ali gun owners agree with this first contention. For example, the manager of a gun
store on Kauai was quoted, with reference to the assault weapons banned for importation by
the Bush administration, as saying: "There is no hunting value to those guns. | think the
demand is mostly in urban areas."83 Similarly, the manager of the Honsport store in Hilo was
quoted as saying: "We will not carry these paramilitary weapons in our stores. These are not
sporting arms.... | think [the Bush administration's ban] is a great idea.”8 Honsport
reportedly is following the policy of its parent company, Oshmnan's Sporting Goods (the
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country's second largest sporting goods dealer), which prohibits the sale of military-style
assault weapons .85

As to the second contention, those advocating banning assault weapons have
acknowledged the difficulty of defining assault guns. Legislative proposals to ban assault
weapons have attempted to clear this hurdle by naming the specific gun models to be
restricted.86

Finally, recent statistics about the criminal use of assault weapeons dispute the thirg
contention of pro-gun advocates. According to a study by Cox Newspapers of gun trace
requests:

Ar assaul?t gun is 20 times mecre likely to be used in crime fhan a
conventional firearm .... While assault guns account for 1 million
-- or 0.5 percent -- of the 200 miliion privately owned firearms in
the United States, they were used in one of every 10 crimes that
resulted in a firearms trace last year ....8%

The study aiso found that nearly 30 percent of all firearms traced to crganized crime, gun
trafficking, and crimes committed by terrorists in the United States in 1988 and the first
quarter of 1989 were assault weapons. Furthermore, of the thousands of gun models sold,
"just 10 of them -- all members of the so-calied assault gun family -- account for 12.4 percent
of the nation's drug-related crime ...."58

Other major findings of the study include:

(1) Two-thirds of assault guns traced to crime are produced domestically and are
not atfected by the ban on importation of foreign-made assault guns;

(2) The use of assault weapons in crime rose more than 78 percent in 1988 over
1987, and figures for the first quarter of 1989 show this trend is continuing to
grow;

(3 Just 10 assault gun models accounted for 90 percent of the crimes involving
assault guns, and one of every five of those was a TEC-3 (See Appendix AA);

(4) Use of semiautomatic pistols in crime outnumbers revoivers for the first time
since records of firearms used in crimes have been kept, and overall, the
figures "reveal a clear trend on the part of criminals to upgrade their arsenals
with weapons that fire faster and hold more ammunition."89
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The authors of the study note that the findings "appear to document for the first time
what police across the nation have asserted for months - that a minute number of
semiautomatic guns patterned after military firearms are the favored weapon of a growing
number of criminals, especially violence-prone drug gangs that infest larger U.S. cities.”90
The chief of the Los Angelss Police Depariment agrees: "[Glang members love these
weapons because they don't have to be marksmen, they don't have 10 be sportsmen, they
don't have to aim at anything; they just spray everything."9' This increased criminal use of
assault weapons has prompted police departments across the country to upgrade their own
arsenals as a means of protecting the pubiic and themseives.92 As one law enforcement
publication reports:

There appears to be a need aft this point for police departments to
arm themselves as well as they can to protect their officers and
the citizens who they are sworn to serve. The foreseeable future
holds no promise for a decrease in the escalation of semi-
automatic/automatic weapons among coriminals or the general
population.93

Another point to be made about the increasing criminal use of assault weapons is that
their use is more likely 1o result in death than other firearms. Reports from hospital
emergency rooms indicate that the number of gunshot wounds per victim has increased
dramatically since 1985, and ane commentator contends that the "number of bullets {assauit
weapons] fire, the speed they travel and the damage they do is driving the homicide rate
up."% The chief of detectives for the Chicago pclice department agrees: "People used to
use Saturday night specials, which were cheap and small and didn't do as much damage as
these big guns are doing. More people are dying from their wounds because a semiautomatic
or a 357 magnum really tears up the body."95

A number of public opinion polls on the banning of assault weapons have besn
conducted recently, and the results indicate broad public support for a ban. (See Appendix
BB which contains the survey resuits of a number of national and state polls.) For example, a
Gallup poll taken during February and March of 1989 of 1,000 aduits nationwide indicated 72
percent favored federal legisiation banning the manufacture, sale, and possession of semi-
automatic assault guns. The results of nationwide polls by CBS News/48 Hours (73 percent
in favor), NBC/Wail Street Journal (74 percent in favor), Hotline/KRC (73 percent in favor) are
remarkably similar. A Hawaii poll taken for The Honoluiu Advertiser and Channet 2 News
during Novebmer 1989 aiso produced similar figures: 76 percent indicated there should e a
total ban on assault weapons in Hawaii compared to 20 percent who disagreed (4 percent
gither refused to answer or didn't know.)¥8  According to a Harris Poll (which surveyed 1,248
adults between March 23-29, 1989}, even among non-NRA member gun owners, 64 percent
favored banning the sale of assault rifles made abroad and 58 percent favored banning the
sale of all assauit rifles made in the United States.
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Part i1. Conclusions and Recommendations

Present empirical evidence of the affect of banning firearms on viclence and crime
appears incanclusive at best. It may be that the roots of viclence and crime are 100 deaply
gembedded into American society's socic-economic fabric for the banning of guns, or any
single solution for that matter, to have any measurable effect. As several commentators have
pointed out, until lawmakers, and the generai public, are willing to commit the necessary
rasources to solving the real roots of crims, little can be done (o reduce the level of violence
and crime in our society: banning guns alone won't do it.97 Moreover, as one prominent gun
control researcher has observed, the decision whether to ban firearms is not a question that
currently can be answered scientifically, but is a policy decision best left to public policy
makers."8

in terms of public policy, a strong case may be made for the banning of assault
weapons. Clearly the evidence shows their use in crime is on the increase. Also ¢lear, given
their awesome firepower capability, is their potential for inflicting greater injury and death
indigscriminately and in a matter of seconds. Unlike the arguments in support of handguns,
and conventional rifles and shotguns, the arguments seeking to justify the privaie possession
of assault weapons are singularty unconvincing. Exceptions could be made for private
posession for purposes of competitive shooting (the most persuasive of the arguments made),
as was done in New Jersey. Furthermore, a ban on assault weapons has overwhelming
public support and is a prime objective of the Hawaii law enforcement community. Finally, in
view of the applicable caselaw, it seems likely that an assauit weapons ban enacted in Hawaii
wouid pass constitutional muster. Accordingly, the Burgau recommends that the Legislature
give serious consideration to the assault weapons ban being proposed by the local law
enforcement community.

There appears to be some evidence of a correlation between suicides and the
avaitability of firearms. Moreover, evidence from studies and from survey data show that
tnere is a glaring failure on the part of many gun owners to observe minimal firearm safety
precautions. It bears reiteration that the unanimous advice of gun experts, including
representatives of the NRA, is to store guns in the home unicaded and in a locked area that is
separate from where the ammunition is kept. As seen from survey data, & substantial number
of gun owners admit that they do not follow this common sense precaution. Even the most
ardent gun advocates admit that leaving a loaded firearm in a place sasily accessible (o
children is an open invitation 1o disaster,

fri 1989, the State of Florida, in responss {0 a spate of accidental shootings in the

home which left five children dead, enacted a law requiring that all firearms be kapt in locked
cases or be stored with trigger locks in homes where minors could gain access to the firearm.
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(A copy of the Florida law appears as Appendix CC.) Violations of the Florida law are second-
degree misdemeanors (punishable by sixty days in jail and a $500 fine). However, owners
who fail to store safely a weapon that is obtained by a minor who then uses it in an accidental
shooting couid be charged with a felony and sentenced to five years in prison and fined
$5,000. (These provisions do not apply where a gun is stolen.}) The prosecutor must wait
seven days after an accident to weigh ail aspects of the case before determining whether to
file charges. Seliers or transferors in a retail commercial sale or retail transfer must give
written notice of the law to the purchaser or transferee. The law also required the Florida
department of education to develop a gun safety program and implementing legislation to be
submitted to the legislature by March 1, 1980. The NRA has gone on record in support of
such legislation. 99 Furthermore, advocates on both sides of the gun control issue agree that
increasing gun safety will decrease accidental shooting deaths.'0C  During 1990, Connecticut
and lowa also passed laws requiring gun owners to store firearms in a safe manner to prevent
children from gaining access 16 them.

Accordingly, the Bureau strongly recommends that the Legislature consider and enact
a law, similar to Florida's, requiring the safe storage of firearms on premises where children
reasonably could have access t0 them and imposing liability on gun owners who fail to adhere
o these safety requirements. A bill requiring proper storage of firearms was introduced in the
House last year by Representative Brian Taniguchi, but died in the House Judiciary
Committee without a hearing.'%1 (A copy of H.B. No. 2980 appears as Appendix DD.) House
Bill No. 2980, introduced [ast year, could serve as a starting point for such a law, but should
be redrafted to include the Florida notice requirement and the development of a firearm safety
program, perhaps by the Department of the Attorney General in conjunction with the
Department of Education, to promote public awareness and understanding of the safe use
and storage of firearms.

Finally, in terms of firearm safety, it seems more than a little ironic that successful
completion of a hunter education program that inciudes instruction in safety is a prerequisite
to obtaining a hunting license in Hawaii'®? and yet no safety training is required prior 1o a
person obtaining a firearms permit.103  Although the hunter education program requirement
will apply to a substantial number of persons who acquire a firearm, it obviously will not apply
to everyone since not everyone who acquires a firearm (particularly a handgun, which is the
weapon most often used in homicides and suicides) aiso applies for a hunting license.
Consequently, the Bureau also recommends that the Legislature consider requiring the
completion of a firearms education program, focusing on firearm safety, as a prerequisite 1o
obtaining a permit to acquire a firearm.

ENDNOTES

1. These statistics are from the U.S. Department of Justice. Federal Bureau of Investigation, Uniform Crime
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Reports for the United States: Crime in the United States, 1388, (Washingion D.C.. U.S. Government

Printing Office, 1989 as reported in University of Hawaii, Social Science Research Institute, Canter for
Youth Research, Gun Control: A Youth Issue (Honeolulu: 19903 at 6-3 [hereinafter cited as Gun Contral: A

Youth issue].

Of these homicides, 75% were commitied with nandguns, 10% with shotguns, 7% with rifles, and 8% with
"other or unspecified guns.” Gun Controi_A Youth Issue, supranote 1. at €.

43% invotved strong-arm tactics, 149% knives and other cutting instruments, and 10% other weapons. id.
at 9.

Blunt objects or other dangerous weapons were used in 319, followed by physical force in 27%, and
knives in 219, Id.

id. at 910 (citations omitted). See aiso Lois Fingerhut & Joel Kleinman, "Firearm Mortality Among
Children and Youth," Advance data from vital and heaith statistics, No. 178, U.S. Department of Health
and Human Services. Mational Center for Health Statistics, (November 3, 1989}

"Youngster and gun can be a fatal duo” Star-Bulletn {August 11, 1989 at A-1 [hereinalter cited as
"Youngster and gun”].

fd.

L. Stanley Chauvin Jr. "Startling Statistics About Chiidren,” American Bar Association Jowrnal (February
1990) at 8 (The report was based on Knight-Ridder's collection of statistics from the Children’s Defense
Fund, the 1988 Census Report, annual crime reports and other information); Accord, "Youngster and
gun," supra note 6, al A-8 (Every day ten youths age 18 and under are killed in handgun suicides.
homicides, and accidents with three to four times as many wounded).

See "Firearms and youngsters: Deadly, tragic mix,” USA Today (June 15, 1989) (citing a study by the
Center to Prevent Handgun Violence).

"Youngster and gun,” supra note 6, at A-8.

In contrast, accidental deaths and suicides are not seen as major concerns by the general public. atthough
researchers in the medical and related fields most certainly would disagree. See generally Marjolijn
Bijlefeld, william Treanor, & Michael Beard. Kids and Guns: A Child Safety Scandal The National
Coalition to Ban Handguns and The American Youth Work Center (1988} [hereinafter ciled as Kids and
Gunsh American Medical Association, Council on Scientific Affairs, "Firearms Injuries and Deaths: a
Critical Public Heaith Issue,” 104 Public Mealth Reports t11 (March/April 1989 fhereinafier cited as
"Firgarms Injuries and Deaths™].

Frankiin E. Zimring & Gordon Hawkins, The Citizen's Guide to Gun Control (New Yoric Macmiffan Pub.
Co.. 1987) at 53 [heremnafter cited as Zimring].
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James D. Wright, "Second Thoughts About Gun Control.” 91 The Pubiic Interest 23, 27 (Spring 1988)
thereinafier cited as Wright. "Second Thoughts”].

id. {emphasis added).

Such studies are difficult to categorized neatly. The methodolegy employed ranges from using simpfistic
compariscens to employing various methods of mathematical analyses. The focus of the studies vary from
a specific law aimed at limiting possession of firearms among the general public or a segment theraof
(such as requiring a license or permit to purchase, own, or pOSSess a gun of imposing a registration
requirement and waiting period to allow faw enforcement {0 check on an applicant’s background) 10 the
combined impact of a variety of gun controf measures in effect in a particular jurisdiction. Time and space
constraints preciude any in-depth discussion of such studies beyond what is covered in the text of this
report.

However, for an examination of these studies and their findings, the adventurous reader is referred, as a
starting point only, 1o the following: P.J. Cook, "The Effects of Gun Availability on Viotent Crime
Patterns,” 455 Annals of the American Academy of Poiitical and Social Science 63-79 {May 1881); S.J.
Deutsch & F.B. ARt, "The Effect of Massachusetts” Gun Control Law on Gun-Related Crimes in the City of
Boston.” 1 Evaluation Quarterly 543-86 (1977); Martin Geisel, Richard Roll, & R. Stanton Wettick, Jr.,
"The Effectiveness of State and Local Regulation of Handguns: A Statistical Analysis. 1969 Duke Law
Journal 647 (1969); David Lester, “Avallability of Guns and the Likelihood of Suicide.” 71 Sociology &
Social Research 287 {1987); David Lester, Gun Conirol: issues and Answers (Springfield, Il1.: Charles C.
Thomas, Pub., 1984) [hereinafter cited as Lester], Don B. Kates, Jr., "Firearms and Violence: Old
Premises and Current Evidence,” Viclence in America:  The History of Crime, ed., Ted Robert Gurr,
Violence Cooperaticn, Peace: An international Series, vol. |, {London:  Sage Publications, 1988)
[hereinafter cited as Kates, "Firearms and Viotence™|, Don B. Kates, Jr. "The Battle Qver Gun Control,” 84
The Public Interest 42 (Summer 1986}, Don B. Kates, Jr., ed., Restricting Handguns: the Liberai Skeptics
Speak Out (Croton-on-Hudson, N.Y.. North River Press, 1979); Don B. Kates. Jr., ed., Firearms and
Violence: Issues of Public Policy (San Francisco: Pacific Institute for Public Policy Research, 1884); Gary
Kleck, "Policy Lessons From Recent Gun Control Research,” 49 Law & Contemporary Problems 35
{Winter 1986) [hereinafter cited as Kleck], Douglas R. Murray, "Handguns, Gun Confrol Laws and
Firearms Violence," 23 Sccial Problems 80 (1975); Wright, "Second Thoughis,” supra note 13: James D.
Wright & Peter H. Rossi. Armed and Considered Dangerous: A Survey of Felons and Their Firearms
{(Mawthorne, N.Y.. Aldine Pub. Co.. 1986} (hereinafter cited as Wright, Armed and Considered
Dangerousl: James D. Wright, Peter H. Rossi, & Kathleen Daly, Under the Gun: Weapons, Crime. and
Violence in America (Hawthorme. N.Y.. Alding Pub. Co., 1983; {hereinafter cited as Under the Gunf;
James D. Wright. et. al., Weapons, Crime and Violence in America. A Lierature Review and Research
Agenda U.S. Department of Justice, Naticnal Institute of Justice, (Washington 8.C0 U.S. Government
Printing Office, 1981}; Franklin . Zimring, "Firearms and Federal Law: The Gun Control Act of 1968." 43
Journal of Legal Studies 133 (1975}, Franklin E. Zimring & George D. Newton. Firearms and Violence in
American Life: A Staff Report to the National Commission on the Causes and Prevention of Violence
(Washington. D.C.. Government Printing Office, 1970}, Zimwing, sugra note 12
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23.

24.

25.

26.

27.

28.
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As noted previously in this report. laws banning certain categories of firearms are of 100 recent an origin to
permit empirical evaluation. See Chapter 3.

B. Bruce-Briggs, "The Great American Gun War,” 45 The Public Interest 37, 46 (Fall 1976) reprinted, "The
Great American Gun War," National Rifte Association. Institute for Legislative Action. (Pamphlet, July
1989) [hereinafter cited as Bruce-Briggs].

Ct. Lester, supra note 15, at 130. in which the author states that it "would be very surprising i such
minimal restrictions [as permiis to purchase and waiting periods] did have an impact on the role of guns in
crime and death,” but suggests that banning the sale of all guns and forbidding the ownership of all guns
“would obviously have an impact on viglent crime and death rates due to firgarms ...."

Examples are readily available: see e.g., Zimring's criticism of the research by Wright, et. al., by Kates,
and by Kleck in Zimring, supra note 12, at 94-99 and Kieck’s criticism of Zimring's research in Kieck,
supra note 15, at 38-33. Also see criticism of research by Geisel, et. al., and by Zinwing in National Rifie
Association, institute for Legisiative Action, Gun Law Failures (Washington D.C.. June 1388} {pamphlet)
|[herginafter cited as Gun Law Failures].

Bruce-Briggs, supra note 17, at 37.

id. at 45; accord, Wright, Under the Gun, supra note 15, af 124-28.

Wright, "Second Thoughts,” supra note 13, at 37.

“Firearms Injuries and Deaths” supra note 11, at 113; accord, Kids and Guns. supra note 11, at 20
(Number of suicides underreporied because many suicides are not cited as such to spare families'
embarrassment).

"Firearms Injuries and Deaths,” supra note 11 at 114

Kids and Guns, supra note 11, at 5-6.

"Firearms Injuries and Deaths” supra note 11, at 111, The report goes on 1o criticize the lack of
government funding for research in this area. Referring to a comparison of National Institutes of Health
{NIH} research grants for firearm injuries versus five "low-frequency infectious diseases” {LID} (cholerra,
diptheria, poliomyelitis, congenital rubella syndrome, and rabies), the report notes that "[iJhere were more
than 198,000 firearm injuries compared to 17 cases of LID, yet LiDs were the subject of 13 NiM grants
while tirearm injuries were the subject of none. Id. at 114 (citing J. Jagger, "Death and injury by firearms.
Who cares?” 255 Journai of American Medical Association 31453144 (June 13, 1986}

Lester, supra note 15, at 15-16.

See e.g., Kids and Guns, supra note 11, at 16-21 {Reviewing a number of studies of youth suicides);
Lester, supra note 15, at 17-25; "Firearms Injuries and Deaths.” supra note 11, at 113-114.
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30.

31.

32.

33

34

35.

36.
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See e g, Kids and Guns, supra note 11, at 20-21; Robert J. Munat, "Gun Controf and Rates of Firearms
Violence in Canada and the United States." 32 Canadian Journal of Criminology 137, 145-46 (January
1980}; "Firearms Injuries and Deaths, supra note 11, at 114.

Kids and Guns, supra note 11, at 21-22. After reviewing a nurmber of studies, the authors conclude that:
"Although American research correlating the firearm accessibility and suicide rates cannot be adequately
conducted until firearms are restricted, there is strong evidence that. uitimately, restrictions on access to
guns would significantly lower the suicide risk to this nation’s children.” Accord, Lester, supra note 15, at

25 (Concludes. after reviewing a number of studies, that evidence exists to suggest restricting the
availability of guns might have an impact on the suicide rate).

Kids and Guns. supra note 11, at 29-30.

See Chapter 3, Part 1L
Wright, "Second Thoughts,” supra note 13, at 27-28 & 38.
See id. at 30: Zimring, supra note 12, at 11112,

A survey of 2,000 prison inmates, in ten prisens agcross the country, found that most criminals acquire
their guns predominantly through private, second-hand transfers involving friends, family, strest sources,
or varicus black market sources; only about onae-sixth of those surveyed had obtained their most recent
gun through a customary retail transaction involving a Hcensed firearms dealer. Theift aiso played a major
rote in supplying criminals with firearms: 4G to 70% of the most recent guns owned by those surveyed
were stolen weapons (these figures include guns felons knew or believed to be stolen as well as guns
telons themseives stoie.y James D. Wright, "The Armed Crirsinal In America,” Research in Brief Series,
U.S. Depariment of Justice, National Institute of Justice. (November 1986 at 2-3 [hereinatier referred 1o
as "The Armed Criminal®] (surmarizing the findings of Wright, Armed and Considered Dangercus. supra
note 15). Furthermore, the majority of those surveyed indicated it would be "no frouble at all” to acqguire a
gun upon their release from prison. id. at 2. The primary author of the survey concludes: "The message
these men seem to be sending is that their felonicus activities would not suffer for lack of appropriate
armament. Their intent, t seems, would be to find substifutes that might be somewhat less convenient,
but would be at least as effective as their current weaponry. id. at §.

The NBEA reports that & 1989 nationwide survey by the National Association of Chiefs of Police of
command officers found that

{1j 90% agreed that criminals obtain their weapons from #legal scurces;

(21 905 believe that banning all firearms would not reduce the ability of criminals to obtain firearms:
and

{3) 88% believe that a ban would not produce a reduction in gun-related crime.

National Rifle Association, Institute for Legisiative Action, Ten Myths About Gun Controt, 25 (revised April
1980) {pamphiel) (hereinafter cited as Myths].
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Bruce-Briggs. supra note 17, at 51 ("No serious person believes that an interdiction program will be
effective enough to keep guns out of the hands of organized crime, professional criminais, or well
connected lerrorist and assassins.) Accord, Wright, "Second Thoughts.” supra note 13, at 209 ("Sericus
gun control advocates concede f$irict gun control laws} cannot avall against professional or poiitical
criminals or. indeed, anyone who really wants a gun”}.

See e.g., Zimring, supra note 12, at 15-16. in which the author. reviewing studies of fatal and non-fatal
assaults, concludes that "the circurnstances in which most homicides were commitied suggested that they
were committed in a moment of rage and were not the result of a single-minded intent to kill."

Wright, "Second Thoughts,” supra note 13, at 31,
Id. at 31-32.
Kates, "Firearms and Violence,” supra note 15, at 203 (footnotes omitted).

Zimring, Supra note 12, at 15; accord, Jeffery H. Goldstein, Aggression and Crimes of Violence (New
York: Oxford University Press, 1986} at 143.

See eg. Kates, "Firearms and Violence "supra note 15, at 205; Kleck, supra note 5. at 48-50:
"Handgun Ban May Do More Harm Than Good,” The Honclulu Advertiser {(March 29, 1986) at A-9.
Accord. Wright, "Second Thoughts,” supra note 13, at 36-37.

But see note 42 supra.

Kates, "Firearms and Violence,” supra note 15, at 205.
id. (footnotes omitted).

id.

ld. (citing Gary Kleck, "Handgun-only Control-A Policy Disaster in the Making," in Kates, ed.. Firearms
and Viclence, supra note 15, at 186-94.

The Armed Criminal, supra note 35, at 5.

Kieck, supra note 15, af 59 accord. Kates, "Firgarms and Vicience,” supra note 15, at 206 (A cardinal
rule is 10 apply any restriction against handguns at least egqually rigorously against the ulira-lethal long
gun”i.

Kates, "Firearms and Violence " supra note 15, at 207; Gun Law Failures. supra note 19, at 13,

Gun Law Failures, supra note 19, at 13 (Citing Gary Kleck, "Crime Contrel Through the Private Use of
Armed Force." 15 Social Problems 1 {1988).
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Id. at 14; accord, Kates, "Firearms and Violence,” supra note 15, at 207 (Citing national victim survey data
showing a gun-armed victim resisting criminal attack 8 50% less likely to be injured than a victim who
does nothing: in contrast, knife-wielding resisters were twice as likely to be injured as non-resisters and
much more tkely {6 be injured than gun-armed resisters).

As reported in Kates, "Firearms and Viclence.” supra note 15, at 207.

See George Will, "The class bias of gun control.” The Honolulu Advertiser (March 23, 1989). it s arqued
that the need for self-protection is great because the government has either failed or abdicated its

responsibility to protect these people.

Gun Law Failures, supra note 19, at 14,

Zimring, supra note 12, at 33 {emphasis supptied).
Bruce-Briggs, supra note 17, at 55,

Kates, "Firearms and Viclence," supra note 15, at 208-09 {CQueting from Wright, Armed and Considered
Dangerous. supra note 15, at 50-54. 71, 76-77, & 1501

Zimring, supra note 12, at 30 Zimring acknowledges. however, that the real use in the great majority of
gun owning households is to make the owners "feel less uneasy about the possibility that hostile strangers
will invade [their] home™ And he further admits that this "feeling of wellbeing, although a stafistical
iltusion, is an emotional reality. People will resist the statistics that show otherwise because, if their guns
do not give them any real measure of protection. they have no other way to deal with their fears.” id. at
32.

"Firearms injuries and Deaths,” supra note 11, at 112 {Citing AL, Kellerman & D 7. Reay, "An analysis of
firearm-related deaths in the home," 314 New England Journal of Medicing 1557-80 {June 12, 1086)).

Id. at 113.

Id. (Citing G.J. Wintemute, "When children shoot children: 88 unintended deaths in California,” 257
Journal of American Medical Association 3107-09 (June 12, 1987},

id.

[d. (Citing P 4, Patterson & L.R. Gimith, "Firearms I the home and child safety " 141 Am.J Dis Child 221-
2301987y

In addition. 38% indicated there are children in the household, yet only 15% said they very ofien (3%} or
sometimes (12%;) worry about someone in the house being injured by the gun. See Appendix N,

Zimring, supra note 12, at 35.
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84.

SUMMARY AND RECOMMENDATIONS

See Chapter 3 at note 2 & accompanying text.
Wright, "Second Thoughts,” supra note 13 at 29.
Zimring, supra note 12, at 94.

See Wright, "Second Thoughts,” supra note 13 at 29.

Id. tn making this guess, Wright reasons that,
Most of the published estimates are produced by advocates and thus are not to be
frusted, most of all since both sides have vested interests in publishing the largest
possible numbers: the pro-gun people, 1o show the vast number of people whose rights
would be infringed by stricter gun controls; the anti-gun people, to show the obvious
urgency of the situation.

Id.
Bruce-Briggs, supra note 17, at 52,

Zimring. supra note 12, at 118-19.

See Chapter 3, Part {1l

See Chapter 4 for a discussion of these concerns.

Kates, "Firearms and Vicience,” supra note 15, at 216,

Wright, "Second Thoughts,” supra note 13, at 33-34 (The percentage favoring such laws has seldom
dropped below 70%%).

One commentator points out, however, that, since two-hirds of the American population live in
wrrisdictions in which licensing or permit requirements similar to those posed in the survey are already in
force, this "majority sentiment may only represent an endorsement of the status quo, not a demand for
bold new gun control initiatives.” |d. at 34.

See Chapter 5 and the discussion of recent legislation in California and New Jersey in Chapter 3.

See e.0., Mylhs, supra note 36, at 11-12; National Rifle Association, Institute for Legislative Action, Semi-
Auto Firearms: The Ciizen's Choice (Washington, D.C. March 1990) (pamphiet).

"Gun ban sxpected to raise local prices,” Star Bulletin {(March 16, 1989
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See the definitions under California's and new Jersey's law discussed in Chapter 3 at notes 5 & 14 &
accompanying text.

See "Deadly assault guns are 'in’ with criminals,” Star Bulletin (May 20, 1989) [hereinafier cited as
"Deadly assault guns”]. The findings are based upon a comprehensive examination of 42 758 gun trace
requests submitted to the federat Bureau of Alcohol, Tobacco & Firearms from potice departments arcund
the nationn. The forms covered the period from January 1, 1988 to March 27, 1989, See also Cox
Newspapers. Firepower:  Assault Weapons in America (Washington, D.C.0 1989 (special reprind)
{hereinafter cited as Firepower].

"Deadly assault guns.” supra note 87.

id.

id. Cf. "Number of Kiliings Soars in Big Cities Across U.G.." The New York Times (July 18, 1990 at A1
[rereinafter cited as "Number of Killings Soars.”}, which indicates that: the Philadelphia police confiscate
assault weapons in abeut half their drug raids; and police in Chicage and Atlanta are sesing a lot more
semiautomatic weapons in homicide cases. Accord, "Cops Under Fire,” U .S, News and World Report 33
{December 3, 1980} (Says one Cleveland patrolman, "Every situation | go through | assume right away I'm
going to be outgunned.” Id. at 36)

Jim Stewart & Andrew Alexander, "Senators Hear Victims, Police Plead for Limiis on Weapons,”
{February 11, 1888;, reprinted in Firepower, supra note 87, at 20-21.

According 10 the acting executive diractor of the International Association of Chiefs of Police, "the return to
semi-automatic pistols and heavier weapons by police departments ali around the country is "in response
1o the firepower they're seeing out on the streets today.” Jim Stewart, "Weapons Are High-Powerad,
Deadly and Easy to Buy,” {Cox Washington Bureau, January 22, 1989) reprinted in Firepower, supra note
87, at 19,

Arthur G. Sharp, "Who Qutarms Whom?" Law and Order 101, 103-04 {August 1989;.
"Number of Killing Socar,” supra note 90

id. Also see the pro-gun argument that the use of a more powerful gun is more likely to result in z victim's
death than the use of a handgun, at notes 43-49 supra & accompanying text.

"76% want to ban all assault guns.” The Honoclulu Advertiser (November 9. 1989} (only Oahu residents

were surveyed).
See e.g.. Kleck, supra note 15, at 61-62.
See note 33 supra.

See "Gun control advocates gain momentum,” Boston Globe fJune 25, 1989) "NRA backs gun-safety
faw,” Wisconsin State Journal (August 30, 1388
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See "Youngster and gun,” supra note 6, at A-8.

H.B. No. 2980, State of Hawaii, Fifteenth Legisiature, 1990 (the bili did not contain Florida's notice
requirement or the reguirement that a gun safety program be developed).

Section 183D-28, Hawaii Revised Statutes requires the Deparntment of Land and Natural Resources to
establish g hunter education program to provice instruction in hunter safety. principles of conservation,
and sportsmenship.  Possession of a valid hunter education certificate showing successiui completion of
the program is a prerequisite to obtaining a hunting license. Exemptlions are provided for persons born
before Janurary 1, 1972 who previously possessed a hunting license and can provide satisiactory proof
thereof and for persons who provide proof of successful completion of a hunier education cor safety
program in another state or a program approved by the North American Association of Hunter Safety
Coordinators.

The point has been made a number of times that it also is ironic that states require the successiul
commpletion of a driving test prior to one obtaining a driver’s kcense, but few, if any, require demonstration
of a person's skill and knowledge of safety with respect to the handling of firearms prior t0 obtaining 2
firearm.
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Appendix A

THE SENATE E;.(:.Fq. PJ(). ?g.

FIFTEENTH LEGISLATURE, 1990
STATE OF HAWAII

SENATE CONCURRENT
RESOLUTION

REQUESTING A STUDY ON THE EFFECTIVENESS OF IMPLEMENTING A BAN ON
FIREARMS IN HAWAII.

vy

WHEREAS, in recent years, the number of violent crimes and
accidental injuries or deaths involving the use of a firearm has
led to a growing concern that firearms should be banned in this
State; and

WHEREAS, as a result of this concern, Hawall's firearnms
registration law was amended 1in 1988 and is now among the
strongest in the nation; and

WHEREAS, despite the more stringent firearms registration
law, the incidences of violent crimes involving firearms and
accidents invelving the misugse cof firearms remain a problem; and

WHEREAS, during the 1950 Regular Sessicn, the Senate held a
hearing on proposed legislation which would ban certain firearms;
and

WHEREAS, during this hearing, the proposed bans were
supported primarily by law enforcement agencies and a few private
citizens; and

WHEREAS, those in favor of a firearms ban believe that
limiting the availability of firearms will help to reduce the
incidence of violent crime and of accidental shootings involving
misuse of firearms; and

WHEREAS, the opponents of any type of firearms ban came out
in force to testify against the implementation of a ban on the
basis of their constitutional right to bear arms to protect
themselves and to enijoy sporting and recreational activities
invelving firearms; and

WHEREAS, according to police estimates, there are
approximately 250,000 residents who have registered firearms
numbering about 400,0060; and

WHEREAS, because many of these firearm registrants are law-
abiding citizens who are properly trained and who exercise

G2171 SCRZ227 sp1 JDS
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Page 2 SCR NO 2?51

precautionary measures in the use of their firearms, there must
be a compelling reason for the implementation of a ban to ensure
that the rights of these citizens are not unjustly curtailed; and

WHEREAS, the bills proposing the firearms ban were held by
the Senate Judiciary Committee because the Committee felt that
the evidence presented was insufficient tec ascertain whether or
not a ban on certain firearms would effectively reduce violent
crimes and accidental shootings; and

WHEREAS, given the public interest on the issue of gun
control, the Legislature has an obligation to the general public
to continue its investigation and to collect more meaningful and
objective information on the firearms ban issue to determine if a
ban would be effective in reducing violent crimes and accidental
shootings in this State; now, therefore,

BE IT RESOLVED by the Senate of the Fifteenth Legislature of
the State of Hawalil, Regular Session of 1990, the House of
Representatives concurring, that the Legislative Reference Bureau
is requested to conduct a study on the impact of a ban on
firearms in Hawaii in reducing the incidences of violent crime
and accidental shootings; and

BE IT FURTHER RESOLVED that the study include, but not be
limited to the following:

(1) A summary of all the arguments for and against the
banning of firearms;

(2) An examination of the experiences of other states and
countries that have a firearms ban to ascertain, to the
extent information is available, the degree of
effectiveness those bans have had in reducing viclent
crimes (with particular emphasis on violent crimes
involving firearms) and accidental shootings, including
a consideration of other factors that may have
contributed to any reduction;

(3) An analysis regarding the constitutionality of a
firearms ban, including a review of court challenges
made on laws banning firearms and the status of those
cases;

G2171 SCR2Z7 5D1 JDS
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{4) A description, based on information provided by the
county police departments and the county prosecuting
attorneys and the Department of the Attorney General,
of the planning and commitment of resources required of
the State and counties in order to implement an
effective firearms bhan;

{5) An examination of any legislation pending in the United
States Congress to ban firearms; and

(6) A summary of existing empirical evidence, if any, of
the effectiveness of banning only a certain category of
firearms, or enacting lesser restrictive alternatives
in lieu of a ban, on reducing viclent crime and
accidental shootings;

and

BE IT PFURTHER RESOLVED that the county prosecutor's offices,
the county police departments, the Attorney General, the Hawalii
Rifle Association, and any other interested organizations are
requested to fully cooperate with the Legislative Reference
Bureau in the conduct of this study; and

BE IT FURTHER RESOLVED that the Legislative Reference Bureau
is requested to submit a report of its findings and
recommendations to the Legislature no later than twenty days
prior to the convening of the Regular Session of 1991; and

BE IT FURTHER RESOLVED that certified copies of this
Concurrent Resolution be transmitted to the Director of the
Legislative Reference Bureau, the Prosecutor of each county, the
Police Chief of each county, the Attorney General, and the
President of the Hawaii Rifle Association.

G2171 SCR227 8D1 JDS
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Appendix B

"State Constitutional Right to Bear Arms Provisions”

236 Qklahoma City University Law Review [Vol. VI

APPENDIX

STATE CONSTITUTIONAL PROVISIONS ON
THE RIGHT TO KEEP AND BEAR ARMS

Thirty-nine {39} states have constitutional provisions on
the right to keep and bear arms.

Alabama: “That every citizen has a right to bear arms in
defense of himself and the state.” Ava, Const. art. I, § 26,

Alaska: A well-regulated militia being necessary to the
security of & free state, the right of the people to keep and
bear arms shall not be infringed.” Avasxa Const. art. I, § 19,

Arizona: “The right of the individual citizen to bear arms
in defense of himself or the State shall not be impaired, but
nothing in this section shall be construed as authorizing indi-
viduals or corporations to organize, maintain, or employ an
armed body of men.” Amz. Const. art, 11, § 26.

Arkansas: ““The citizens of this State shall have the right
to keep and bear arms for their common defense.” ARk,
Consr. art. 11, § 5.

Colorado: "“Fhe right of no person to keep and bear arms
in defense of his home, person and property, or in aid of the
civil power when thersto legally summoned, shall be called in
question; but nothing herein contained shall be construed to
justify the practice of carrying concealed weapons.” Colo.
Congr. art. I, § 13,

Connecticut: “Every citizen has a right to bear arms in
defense of himself and the state.”” Conn. Const. art. I, § 15.

Florida: “The right of the people to keep and bear arms
in defense of themselves and of the lawful authority of the
state shall not be infringed, except that the manner of bearing
arms may be regulated by law.” Fra. ConsT. art. |, § 8.

Georgia: “The right of the people to keep and bear armas,
shall not be infringed, but the General Assembly shall have
the power to prescribe the manner in which arms may be
borne.” Ga. Consr. art. 1, § 1, para. 5.

Hawati: “A well regulated militia being necessary to the
security of a free state, the right of the people to keep and
bear arms shall not be infringed.” Hawau Consy, art. I, § 16

Fdaho: “The people have the right to keep and bear arms,
which right shall not he abridged:; but this provision ahall nat
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prevent the passage of laws to govern the carrying of weapons
concealed on the person nor prevent passage of legislation
providing minimum sentences for crimes committed while in
possession of a firearm, nor prevent the passage of legislation
providing penalties for the possession of firearms by a con-
victed felon, nor prevent the passage of any legislation pun-
ishing the use of a firearm. No law shall impose licensure, reg-
istration or special taxation on the ownership or possession of
firearms or ammunition. Nor shall any law permit the confis-
cation of firearms, except those actually used in the coramis-
sion of a felony.” Inano Const, art. I, § 11

Hiinois: “Subject only to the police power, the right of
the individual citizen to keep and bear arms shall not be in-
fringed.” Ive. Const, art, I, § 22

Indiang: *“The people shall have a right to bear arms, {or
the defense of themselves and the State.” Inn. Const. art. 1, §
32..

Kansas: "“The people have the right to bear arms for their
defense and security; but standing armies, in time of peace,
are dangerous to liberty, and shall not be tolerated, and the
military shall be in strict subordination to the civil power.”
Kan, Consr., Bill of Rights, § 4.

Kentucky: “All men are, by nature, free and equal, and
have certain inherent and inalienable rights, among which
may be reckoned: . . . Seventh; The right to bear arms in de-
fense of themselves and of the Blate, subject Lo the power of
the General Assembly to enact laws to prevent persons from
carrying concealed weapons.” Ky. Consr. § I, para. 7.

Loutsiana: “The right of each citizen to keep and bear
arms shall not be abridged, but this prevision shall not pre-
vent the passage of laws to prohibit the carrying of weapons
concealed on the person.” La, Consrt. art. I, § 11.

Maine: “¥very citizen has a right to keep and bear arms
for the common defense; and this right shall never be gues-
tioned.” Mg. Consr. art. |, § 16.

Massachusetts: “The people have o right to keep and
bear arms for the common defense. And as, in times of peace,
armies are dangerous to liberty, they ought not to be main-
tained without the consent of the legislature; and the military
power shall alwayvs be held in an exact subordination to the
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civil authorify, and be governed by it.” Mass. Const. pt. 1, art.
AViIL

Michigan: “Every person has a right to keep or bear arms
for the defense of himself and the State.” Micu. Consr. art. [,
§ 6.

Mississippi: “The right of every citizen to keep and bear
arms in defense of his home, person, or property, or in aid of
the civil power where thereto legally summoned, shall not be
called in question, but the legislature may regulate or forhid
carrying concealed weapons.” Miss. Consr. art. 11l § 12.

Missouri: "“That the right of every citizen to keep and
bear arms in defense of his home, person and property, or
when Iawlully summoned in aid of the civil power, shall not
be questioned; but this shall not justify the wearing of con-
cealed weapons.” Mo, Const. art. I, § 23.

Montana: “The right of any person {0 keep or bear arms
in defense of his own home, person, and property, or in aid of
the civil power when thereto legally summoned, shall not be
called in question, but nothing herein contained shall be held
to permit the carrying of concealed weapons.” MonTt., Consr.
art. I, § 12.

Nevada: “Hvery citizen has the right to keep and bear
arms for security and defense, for lawful hunting and recrea-
tional use and for other lawful purposes.” Nev, Congr, art. 1, §
1i(1).

New Hampshire: "All persong have the right to keep and
bear arms in defense of themselves, their families, their prop-
erty, and the State.” N.H. Const. pt. 1, art. 2a.

New Mexico: “No law shall abridge the right of the citi-
zen to keep and bear arms for security and defense, for lawful
hunting and recreational use and for other lawful purposes,
but nothing herein shall be held to permit the carrying of con-
cealed weapons.,” N.M. Consrt. art. 1, § 6.

North Carclina: A well regulated militia being necessary
to be the security of a free State, the right of the people fo
keep and bear arma shall not be infringed; and, as standing
armies in time of peace sre dangerous to liberty, they shali
not be maintained, and the military shall be kept under strict
subordination {o, and governed by, the civil power. Nothing
herein shall justify the practice of carrying concealed weap-
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ons, or prevent the General Assembly from enacting penal
statutes against that practice.” N.C. Consy. art. 1, § 30,

< Ghio: ""The people have the right to bear arms for their
defense and securily; but standing armies, in time of peace,
are dangerocus to liberty, and shall not be kept up; and the
military shall be in strict subordination to the civil power.”
Onio Const. art. I, § 4.

Oklahoma: “The right of a citizen to keep and bear arms
in defense of his home, person, or properly, or in aid of the
civil power, when thereunto legally summoned, shall never be
prohibited; but nothing herein contained shall prevent the
Legislature from regulating the carrying of weapons.” OkLa.
Consrt. art. 1, § 26,

Oregon: *“The people shall have the right to bear arms for
the defence of themselves, and the State, but the Military
shall be kept in strict subordination to the civil power.” Or.
Consr. art. 1, § 27.

Pennsylvania: “The right of the citizens te bear arms in
defence of themselves and the State shall not be questioned.”
Pa. Consr. art. I, § 21,

Rhode Island: “The right of the people to keep and bear
arms shall not be infringed.” R.1. Congr, art. 1, § 22,

South Carolina: “A well regulated militia being necessary
to the security of a free State, the right of the people to keep
and bear arms shall not be infringed. As, in times of peace,
armies gre dangerous to liberty, they shall not be maintained
without the consent of the General Assembly. The military
power of the State shall always be held in subordination to
the civil authority and be governed by it. No soldier shall in
time of peace be quartered in any house without the eonsent
of the owner nor in time of war but in the manner prescribed
by law.” S.C. Conar. art. |, § 20

South Dakota: “The right of the citizens to bear arms in
defense of themselves and the state shall not be denied.” 5.3,
Consr, art. V1, § 24,

Tennessee: “That the citizens of this State have a right to
keep and bear arms for their common defense; but the Legis-
lature shall have power, by law, to regulate the wearing of
arms with a view to prevent crime.” Tenn. Const. art. [, § 26.

Texas: “Bvery citizen shall have the right to keep and
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Appendix C

“READY REFERENCE” TABLE - CERTAIN ELEMENTS OF STATE LAWS (1589)
[Please see footnotes at end and review section citations.]

i e g e L
SﬂTE STATE- STATE- STATE-LICENSE STATE-LICENSE: STATE-LICENSEE STATE-LOCAL STATE/CITY-
{or other) PuﬂCﬂASER WAITING PURCHASER {FERMIT TO PUR- DEALER MANUFACG- RECORDKEEPING GOV'T LIMITS SEMIAUTOMATIC
NAME RIOD REQUIREMENTS CHASE; TYPE THURER, ETC, REQUIREMENTS [PREEMPTION] ASSAULT WEAPONS
13A-1 t—?? 48 hrs, 13A-11-77 13A-11-77 Pistol 13A-11-77
ALABAMA Pistot 13A-11-79 purchase appl. 13A:11-78 13A-11-78 11-45-1.1 ot
ALASKA — {11.51.200} o = - - —
AMERICAN 46.4221, 4228 Any 46.4221, 4228
SAMOA {waggm. fime n/a 45.4228 4228 Ary 46,4223 46,4224 4228 - e
ARIZONA P {13-3101 5.} e — — 13-3108 -
ARKANSAS - {41-3103) - — 41-3183 - 3164 - o
12072: Concealable
=purchase applh STATE: Chap.2.3,
12095 - 98: Movie[TV 12275, et 560,
LIOPS = PBIMit; AAssamhly Bill 357,
12230: Machineguns = 12073 ppraved 05-24- 89]
permit; 12070 12076 Los Angstas
12071, 072: 15 days, 120?6&3) 12038: Destructive 12250 12250 {1207 {a)) Falo Alto
CALIFORNIA Congeaiable 1207 deviges = permit 12305 12350 53071 Stackion
COLORADO — {18-12-108} — — 12-26-102 = o
29-33 Handguns-
None with peremits; 28-31
CONNECTICUT 2 weeks without 29-33 — 2928 53.202(63. (7} = =
{11-1448}
DELAWARE — 24-804 o £4-801 24-904 — —_
DISTRICT OF 22-3208: 48hrs., §-2313 6-2311{a) Any 6—234153 §-2318 NOT 6-2302(10)
COLUMBIA Pistols 22-3208 tiraarm 22-3209.-3210 6-2344 APPLICABLE 62312
FLORIDA - £790.17..18, .23} — = 790.33 -
GEORGIA - {16-11-131} — 43~16-2 = - —
60104
GUAM s 60106, 60114 80106 {1.D. card] All 60115 P — —
134-2(a}: Up to 16 days, 134— 2(a): Any/all
HAWAL Any tirearm 134-2a) 134 3 134-7 34-2.5: Parmitg] 134-31 — ot o
iDAHO e 18-3302, -3308 s e — 31-872; 50-343 o
24-3lgy. 72 1ws.,
Conceatable;
ILLINGIS 24 Iws longauns 83-2 - 834 83-2 11D card] All — 24-4; 83-3(b) {83-13.1}
35-47-2-B(cy, -11: 35-47-2-8:
7 work days, Application ta
INDIANA Handguns 35-47-2-9(a} trapstar handgun 35:47.-2-18 36-47-2-9(b) 35-47-2-13 e
7243 72418
HOWA e 24.1 Pistol revoiver o — — s
KANSAS — (21-4204) = = - e -
KENTUGKY s (527.040) o o 65,870 f
(14:95.1 86 1851 C Falong] 40:1787
LOWIBIANA r— 40:175 1787 NFA weapons 47382 383 40:1754, 1789 o e
Ti.12, Chap. 708,
MAINE o 15:15-393 Felgns 15:15-383 Any o 15:17-458 — §740657.8
442(b): 481E(D)2):
7 days, Handguns, 378, 442e}, 442 = Transfer 36H: Note if 406,
MARYLAND Assadily Weapons 481ED)(2) applications 443 378, 442(ch (i) 442(a} 445(a) 443{1), 4B1E
140:1298-0;1.0. Card
MASSACHUSETTS — 140:1288 1298, 131A Pistol/revolver 140:122 1228 140:123 = o
MICHIGAN — 28.9201} 28.92 Pistal — 28.92(2) o e
624.7132(4): Pistol, (624.713 609.67(4%(!3}
FINKESOTA I days 6247131, 7132 B24.7131 Pistol — §24.7132 471.633 o
MISSISSIPPI o {97-37-13} poad o 497-37-11 o —
571.080.% Conceal-
abile; not to excead 571.080;
MiSSOUR! 7 working days 571.080, 090 Concealable — o o —
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“READY REFERENCE” TABLE - CERTAIN ELEMENTS OF STATE LAWS (1989)

STATE STATE- STATE- STATE-LICENSE STATE-LICENSE: | STATE-LICENSEE STATE-LOCAL ETATE/CITY:
{or gther) PURCHASER WAITING PURCHASER JPERMIT TO PUR- DEALER MANUFAC- RECORDKEEPING GOV'T LIMITS SEMIAUTOMATIC
NAME PERIOD R CHASE: TYPE \ REQUIREM PREEMPTION ASSAULT WEAPONS
MONTANA == 45-8-308 — - 45-8-308 45-8.351 —
NEBRASKA e (28-1204, 1206} ot e — — o
HEVADA, s {202.380) R o - o oo
158:8-a
HEW HAMPSHIRE — 159:9 Pistolfravolver 159-8 159:9 o -
2C:58-2.1 Handgum, {20 38-10.0)
Residents: 30 days; 20:58-2.d 2C:58-3 [L.D, card] 2C:39-3.9.42), gia
REW JERSEY Others, 45 days 2C:58-3 Handgun 2¢:68-1 -2 2C:58-1.6..2. 2C:1-5.d. —
NEW MEXICO e {30-7-16} f o = -
400.00 4-a; Pistol/
ravolver-Up to 8 (400.00.1) 400.00.1,.8:
NEW YORK monthy 400.00 Pistolirevolver - 400.00.2 400.00.12 400.00.6 =
(14-415.1) 14-402,-403 -404,
14-404, -408.3: Pis- 14-402,-404, -4019.1,-408.2,-400.3 14-402,-400.1
NORTH CAROLINA Is, Upto 14-409.1,-408.3 Pistol 105-80,-102.4 14-406.-408.5 {105-80(c}) -
(62 1-02-01 - 03) £2.1-03-02
NORTH DAKOTA — _B82.1-05-0 — — 62.1-05-0% £2.1-01-03 o
COMMONWEALTH 5545-558 Firearm, 563, 564, 565,
OF N. MARIANAS — 556, 558 davice, ammunition 560, 568, 580 586, 567, 569 {578} v
2623.18: Clavaland,
CHIO s 2923.18 Dangerous Ordnange o 292320 o Columbus, Dayion
OKLAHOMA — (1273,1289.10,.12) — — — 126924 —
168,430{3) Concesl- {168.270
OREGON bia: 120 hrs. 166.420(2) - 1686.430 166.420 oo s
6114(a} Any firearm: 8111{a) Any;
PENNSYLVANIA 48 nrs. B111{b) Purchase agghcat ion 6112, 6113 §111, 8113 B120 e
COMMONWEALTH
OF PUERTO RICO — 425 438 416: Any firearm 432 432 436,438 — s
11-47-35(a) Pistols/ 11-4-38 11-47.41
RHODE {SLAND rgvolvers - 72 hrs, 11-47-358 Pistotirevolver 13:47-38 11-47-40 11:47-56 o
23-31-140 HB 2826, si%ned
SOUTH CAROLINA — 23-31-140 — 23-31-130.-150 £3-31-360 06-18-8 —
23-7-%: With parmit to 23-7-10: Pistoi - 7-18A-36
carry, nong; Withno Purchase appt. of 8-5-13
SQUTH DAKOTA parmit 44 hes 23-7-10 permit to carry b 23-7-10 9-19-20 o
39-6-1704ick
38-8-1704(5).48) Cartification;
TENMESSEE Handguns: To ] .. 39-6-1704(c} sidearms 39-8-1704(x) 39-6-1704(c) - -
TEXAS e (46.05..07 — o — Tile 26 Ay 10350 o
UTAH —-. (76-10-503 -509) e - e 76-10-501(1}4b) —
VERMONT o . — —. 4006 — —
18.2-308.2:2.82 4 C. 15,1-524; 18.2-294 -
Residents: Up to 1 day, 795 Crimingt history record
Nonresidents: To 10 -304, 398 2 2 Bt G (18.2»308.2:2.!.@\')) information chack:
VIRGINIA gays 18.2-308 22 A, — 15.1-823 825 -29.1 18.2-308.2.2.06
VIRGIN iSLANDS 486 Any 48 hrs. 466 452, 486: Any 481, 463 465 —
9.41.080{1) Pistols; g 47, 390{2})
Hesidents: 5 days. 8.41.080 Pistol 9.41.110(7)
WASHINGTON | __Othars: To 80 days 9.41.090 purchase application 9.41.100 g.41.110(4) 9.41.29 —_
§1-7-8: Machinegquns,
high powarad riflgs; (8-12-5}
WEST VIRGINIA —_ 61.7-9 ammunition for sama. — £1-1-8 B8-12-5a §1-7-8
176.35 Handguns:
WISCONSIN B s, (841.29) — = 941,25 hoven o
WYOMING ot 8-8-202,-202 — bt 6-8-201,-202.-203 = i

[Please see footnotes at end and review section citations.}-~Continued
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FQOTNQTES

[Any section citation seen above should be reviewed for ACTUAL impact.]
{A * —" means that the requirement has not been determined to exist.]

1. “STATE” Iincludes the 50 States; the District of Columbia (DC); American Samoa (AS); Guam (GU); Northern Marianas (CM), a
Commonwaealth; Puerto Rico (PR), a Commonwealth; Virgin Islands (V1); and, any of the possessions of the United States.
These possessions are not included in this Table.
2. “STATE- PURCHASER WAITING PERIOD” generally refers 1o the period between purchaser application for type/types of firearms
and allowable receipt or delivery. Exceptions exist among the States. However, where there is a requirement to file
application to obtain a license or permit to purchase a firearm, a waiting pertod is often “built in” the processing of the
application which may not appear in this Table.
“STATE- PURCHASER REQUIREMENTS” generally means g positive action the customer must make or take; those section cites in
parenthesis [{ )] indicate LISTS, only, of prohibitions/prohibited persons.
“STATE- LICENSE/PERMIT TO PURCHASE; TYPE” shows section(s) of State law where required. “TYPE” means the type of
firoarm(s) or a generic term (e.g., conceslable).
*“STATE- LICENSE: DEALER, MANUFACTURER, ETC.” generally means the person must have BOTH a Federal and State license.
“STATE- LICENSEE RECORDKEEPING REQUIREMENTS" is fairly clear. However, this category may refer to relatively narrow
types of firearms or situations.
“STATE- LOCAL GOV'T LIMITS [PREEMPTION]" means that the State overrides its counties, cities, and/for other local jurisdic-

tions, in whole or in part. Entries in parenthesis [{ )] indicate that permission of some type is specifically GRANTED 1o
tocal jurisdictions to enact local ordinances.

8. “STATE/ CITY- SEMIAUTOMATIC ASSAULT WEAPONS” is included here to call attention to the growing concern regarding these

weapons. The dealer should be aware of any changes in State or local law, particularly since laws are being enacted to
restrict these weapons faster than we can timely make entry in this publication.

~ o & ®

DRAFTING INFORMATION

The Compiler of “State Laws and Published Ordinances-Firearms” is ATF Specialist Gary Caplan of the Firearms and
Explosives Operations Branch, Compliance Operations, who is responsible for the digests and notes contained

herein. OFFICIAL INTERPRETATION of any State or local law must, however, be left to officials of the relevant
jurisdiction(s).

Materials, advice and intormation for tuture editions may be addressed to:

BUREAU OF ALCOHOL, TOBACCO AND FIREARMS
Firearms and Explosives Operations Branch (C:F:F)
Post Office Box 189
Washington, DC 20044

SOQURCE: U.S. Department of Treasury, Bureau of Alcohel, Tobacco and Firearms, State Laws & Published

Ordinances Fifth Ed, (1990).




Appendix D

"ASSAULT WEAPONS BANS"

CITY AND COUNTY ORDINANCES ENACTED IN 1989

CALIFORNIA

Alameda County (Oakland)
Berkeley

Carson

Compton

Davis

Gardena

Long Beach

Los Angeles

Lynwood

Sacramento

Santa Clara County (San Jose)
Stockton

Whittier

CCLORADO

Denver

GEQRGIA
Atlanta
Fulton County

ILLINOIS
Lincolnshire
Niles

INDIANA
East Chicago
Gary

MASSACHUSETTS
Boston

NEW YORK
Albany

OHIO
Brooklyn

Cincinnati

Cleveland
Columbus

Dayton
Montgomery

Springdale

TEXAS
Dallas

Banned Assault Weapons

Banned Assault Weapons

Banned Assault Weapons

Banned Assault Weapons & Large CapacityMagazines
Banned Assault Weapons ‘

Banned Assault Weapons

Banned Assault Weapons & Large CapacityMagazines
Banned Assault Weapons

7-daywait on Assauit Weapons

Banned Assault Weapons

Banned Assault Weapons & Large CapacityMagazines
Banned Assault Weapons

Banned Assault Weapons

Banned Assault Weapons

Banned Assault Wegpons
Banned Assault Weapons& Large CapacityMagazines

Banned Assault Weapons
Banned Assault Weapacns

Banned Assault Weapons
Banned Assault Weapons

Banned Assauit Weapons
Banned Assault Weapons

Banned Assault Weapons & Large CapacityMagazines
plus 10-daywaiting period and permit-io-purchase.
Banned Assault Weapons&

15-daywaiting period on all firearms

Banned Assault Weapons

Banned Assault Weapons & Large CapacityMagazines
7-daywaiting period

permit-to-purchase

Banned Assault Weapons

Banned Assault Weapons
15-daywaiting period on all firearms
15-dayhandgunwaiting period

Resolution urging Texas Legislature to ban Assault
Weapons

*#Information received from Handgun Control, Inc.
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§ 12276 PENAL CODE

(7)) Calico M-900,
(¢} Al of the following specified shotguns:
(1) Franchi SPAS 12 and LAW 12,

(2) Gilbert Equipment Company Striker 12 and SWD Street Sweeper,
{3) Encom CM-55.

(d) Any firearm declared by 8 court pursuant to Section 12276.5 10 be an
assault weapon,
Added Stass 198% ch 19 se0 3.

MNote—-For severability of provisons, and legisistive findings and declarations, see Note following Pen C
£1227s.

§ 12276.5. Teclaration of temporary suspension of manufacture, sale, or
impotation; Notice; Hearing on permanent declaration

(#) Upon request by the Attorney General filed in a verified petition in a
superior court of & county with a population of more than 1,000,000, the
superior court shall issue a declaration of temporary suspension of the
manufacture, sale, distribution, transportation, or importation into the state,
or the giving or loending of & firearm alleged to be an assanit weapon within
the meaning of Section 12276 because the firearm is either of the following:
(1) Another model by the same manufacturer of a copy by another
manufacturer of an assault weapon listed in subdivision (a), (b), or (c) of
Section 12276 which is identical to one of the assault weapons listed in those
subdivisions except for slight modifications or enhancements including, but
not limited fo: a folding or retractable stock; adjustable sight; case deflector
for left-handed shooters; shorter barrel; weooden, plastic or metal stock;
larger magazine size; different caliber provided that the caliber exceads .22
rimfire; or bayonet mount. The court shall strictly construe this paragraph
so that a firearm which is merely similar in appearance but not a prototype
or copy can aot be found to be within the meaning of this paragraph.

{2} A firearm first manufactured or sold 1o the general public in California
sfter June 1, 1989, which has been redesigned, renamed, or remumbered
from one of the frearms listed in subdivision (8}, (b), or (¢) of Section
12276, or which is manufactured or sold by another company under a
Heensing agreement te manufacture or sell one of the firearms listed in
subdiviston {a), (&), or (¢} of Section 12276, regardless of the company of
production or distribution, or the country of origin.

() Upon the issuance of a declaration of temporary suspension by the
superior court and after the Attorney General has completed the notice
requirements of subdivistons (¢} and (d), the provisions of subdivision (a) of
Section 12280 shall apply with respect to those weapons.

{c) Upon declaration of temporary suspension, the Attorney General shall
immediately notify all police, sheriffs, district attomeys, and those requesting
notice pursuant to subdivision {d), shall notify industry and association
publications for those who manufacture, sel, or use firearms, and shall
publish notice n not fess than 10 newspapers of gemeral circulation in
geographically diverse sections of the state of the fact that the declaration
has been issued,

{d) The Attorney General shall maintain a st of any persons who request
to veceive notice of any declaration of temporary suspension and shall
furnish notice under subdivision (¢} to all these persons immediately vpon a
166
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superior court declaration. Notice shall also be furnished by the Attorney
General by certified mail, return receipt requested (or substantial equivalent
if the person to receive same resides outside the United States), to any
known manufacturer and California distributor of the weapon subject of the
temporary suspension order or their California statutory agent for service.
The notice shall be deemed effective upon mailing.

{2) After issuing a declaration of temporary suspension under this section,
the superior court shall set a date for hearing on a permanent declaration
that the weapon is an assault weapon. The hearing shall be set no later than
30 days from the date of issuance of the declaration of temporary suspen-
sion. The hearing may be continued for good cause thereafier. Any manu-
facturer or California distributor of the weapon which is the subject of the
temporary suspension order has the right, within 20 days of notification of
the issuance of the order, to intervene in the action. Any manufacturer or
Californiz distributor who fails to timely exercise its right of intervention, or
any other person who manufacturers, sells, or owns the assault weapon may,
in the court's discretion, thereafter join the action as amicus curiae.

(D At the hearing, the burden of proof is upon the Attorney General to
show by a preponderance of evidence that the weapon which is the subject
of the declaration of temporary suspension is an asseult weapon. If the court
finds the weapon to be an assault weapon it shall issue a declaration that it
is an assault weapon under Section 12276. Any party to the matter may
appeal the court’s decision. A declaration that the weapon is an assault
weapon shall remain in effect during the pendency of the appeal unless
ordered otherwise by the appellate court.

Adted Stats 1989 ch 19 see 3.

Mote-For legislative indings and declarations, and severnbility, see Note following Pen © § 12275,

§ 12277, “Person™

As used in this chapter, “person” means an individual, partnership, corpora-
tion, association, or any other group or entity, regardless of how it was
created.

Added Stats 198¢ ch 19 sec 3.

Note—For severability of provisions, and legislative findings snd deciatetions, see Note following Pen

§ 12275,

ARTICLE 2
Unlawful Activities

§ 12280, Manufacture, transporiation, importation, or sale of weapons
Felony; Punishments; Exceptions

a} (1) Any person who within this state manufactures or causes to be
manufactured, distributes, transports, or imports into the state, keeps for
sale, or offers or exposes for sale, or who gives or lends any assault weapon,
except as provided by this chapter, is guilty of a felony, and upon conviction
shall be punished by imprisonment in the state prison for four, six, or eight
YEATS,

(2) In addition and consecutive o the punishment imposed under paragraph
(1), any person who transfers, lends, seils, or gives any assaull weapon to a
minor in violation of paragraph (1) shall receive an enhancement of one
year.

111 Pon Goce] 167
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(b} Except as provided in Section 12288, any person who, within this state,
possesses any assault weapon, except as provided in this chapter, is guilty of
a public offense and upon conviction shali be punished by imprisonment in
the state prison, or in the county jail, not exceeding one year. However, if
the person presents proof that he or she lawfully possessed the assanit
weapon prior to June 1, 1989, or prior to a declaration issued pursiant to
Section 12276.5 declaring that firearm to be zn assault weapon, and has
since either registered the firearm and any other lawfully obtained firearm
subject to this chapter pursuant to Section 12285 or relinquished them
pursuant to Section 12288, g first-time violation of this subdivision shall be
an infraction punishable by a fine of up to five bundred dollars (5500}, but
not less than three hundred fifty dollars (3350, if the person has otherwise
possessed the firearm in compliance with subdivision (c) of Section 12285. In
these cases, the firearm shall be returned unless the court finds in the
interest of public safety, after notice and hearing, that the assault weapon
should be destroyed pursuant to Section 12028,

{c) Notwithstanding Section 654 or any other provision of law, any person
who commits another crime while violating this section may receive an
additional, consecutive punishment of one year for violating this section in
addition and consecutive to the pumishment, including enhancements, which
18 prescribed for the other crime.

{(d) Subdivisions (a) and (b) do not apply to the sale to, purchase by, or
possession of assault weapons by the Department of Justice, police depart-
ments, sherifis’ offices, the Depattment of Corrections, the California High-
way Patrol, the California State Police, district attorneys’ offices, or the
mliﬁary or naval forces of this state or of the United States for use in the
discharge of their official duties; nor shall anything in this chapter prohibit
the possession or use of assaull weapons by sworn members of these
agencies when on duty and the use is within the scope of their duties,

Added Stats 1989 ch 19 see 3. Amended Stats 1989 ch 959 gec 1.

Note--For severability of provisions, and Jegisiative findings and declarations, see Mote following Pen €
§1E2Ts

ARTICLE 3

Registration and Permits

§ 12285, Registration procedure, Fee; Sale of transfer to licensed gun dealer;
Conditions for possession; Persons excluded from regisiration or
POSSESSION

§ 12286, Permat requirement

§ 12288, Relinguishment of weapon to peace officers

§ X2285. Registration procedure; Fee; Sale or transfer to lcensed gun
dealer; Conditions for possession; Persons excluded from registration or
possession

{(a} Any person who lawfully possesses an assault weapon, as defined in
Section 12276, prior 10 June 1, 1989, shall register the firearm by January 1,
1991, with the Department of Justice pursuant to those procedures which
the department may establish. The registration shall contain a description of
the firearm that identifies it uniquely, including all identification marks, the
full name, address, date of hirth, and thumbprint of the owner, and any
other information as the department may deem appropriate. The department

185 {11 Pan Codal
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may charge a fee for registration of up to twenty dollars ($20) per person
but not to exceed the actual processing costs of the department. After the
department establishes fees sufficient to reimburse the department for
processing costs, fees charged shall increase al a rate not to exceed the
legislatively approved annual cost-of-living adjustment for the department’s
bucget or as otherwise increased through the State Budget Act.

{b) No assault weapon possessed pursuant to this section may be sold or
transferred on or after January 1, 1990, to anyone within this state other
than to a licensed gun dealer, as defined in subdivision (b) of Section 12290,
or as provided in Section 12288. Any person who (I} obtains title to an
assault weapon regisiered under this section by bequest or intestate succes-
sion, (2) moves into the state in fawful possession of an assanlt weapon, or
(3) lawfully possesed a firearm subsequently declared to be an assault
weapon pursuant to Section 12276.5, shall, within 90 days, either render the
weapon permanently inoperable, sell the weapon 10 a licensed gun dealer,
obtain a permit from the Department of Justice in the same manner as
specified in Articie 3 (commencing with Section 12130} of Chapter 2, or
remove the weapon from this state. A person who lawfully possessed a
firearm which was subsequently declared to be an assault weapon pursuant
to Section 122765 may alternatively register the firearm within 90 days of
the declaration issued pursuant to subdivision {f) of Section 12276.5.

(¢} A persor who has registered an assault weapon under this section may
possess it only under the following conditions unless a permit allowing
additional uses is first obtained under Section 12286:
(1) At that person's residence, place of business, or other property owned by
that person, or on property owned by apother with the owner's express
permission,
(2) While on the premises of a target range of a public or private club or
organization organized for the purpose of practicing shooting at targets.
(3) While on a target range which holds a regulatory or business license for
the purpose of practicing shooling al that target range.
(4) Whiie on the premises of a shooting club which is licensed pursvant to
the Fish and Game Code.
(5) While attending any exhibition, display, or educational project which is
about firearms and which is spensored by, conducted under the auspices of,
ot approved by a law enforcement agency or a nationally or state recognized
entity that fosters proficiency in, or promotes education about, firearms.
(6) While transporting the assault weapon between any of the places
mentioned in this subdivision, i the assault weapon is transported as
required by Section 126261
¢d) No person who is under the age of 18 years, no person who is prohibited
from possessing a fircarm by Section 12021 or 12021.1 of this code, and no
person described in Section 8100 or §103 of the Welfare and Institutions
Code may register or possess an assault weapon,
{e) The departmert’s registration procedures shall provide the option of joint
registration for assault weapons owned by family members residing in the
same househoid,
Added Stats 198% ch 19 sec 3
Nore—For severability of provigions, and legislative findings and declarations, see Mote foliowing Pen <
§ 12275,
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§ 12286, Permit requirement

{a) Any person that lewfully acquired an assault weapon before June |,
1989, and wishes to use it in 8 manner different than specified in subdivision
(c) of Section 12285, any person that lawfully acquired an assault weapon
between June 1, 1989, and January 1, 1990, and wishes io keep it after
January I, 1990, or any person who wishes to acquire an assault weapon
after January 1, 1990, shall first obtain a permit from the Department of
Justice in the same manner as specified in Article 3 (commencing with
Section 12230} of Chapter 2.

Added Stats 1989 cb 19 sop 1,

Note—For severability of provigions, snd legislative findings and deciarations, see Note fotlowing Per. C
§12278.

§ 12288. Relinquishment of weapon to peace officers

Any individual may arrange in advance to relinguish an agsault weapon to a
police or sherif®s department. The assault weapon shall be transported in
accordance Section 12026.1.

Added Stats 1949 cb 19 sec 3

Note--For severabitity, and logisiative findings and declarations, see Note following Pen C § 12275,

ARTICLE 4
Licensed Gun Dealers

§ 12290, Transportation, display or sale of weapons; “Licensed gun dealer”
{a) Any licensed gun dealer, as defined in subdivision (b), who lawfully
possesses an assault weapon pursuant fo Section 12285, in addition to the
uses allowed in Section 12285, may transport the weapon between dealers or
out of the state, display it at any gun show licensed by a state or local
governmental entity, sell it to a resident outside the state, or sell it to a
person who has been issyed a permit pursuant to Section 12286 Any
transporting allowed by this section must be done as required by Section
12026.1.

(b} The term “licensed gun dealer,” as used in this article means a person
who has a federal firearms license, any business license required by a state
or focal governmental entity, and a seller’s permit issued by the State Board
of Equalization.

Added Stats 1989 ch 19 sec 3.

Note—For severability of provisions, and legislative findings and declarations, see Note following Pen C
§ 12278,

§ 12301, {Definition]}

{a} The term “‘destructive device,” as used in this chapter, shall include any
of the following weapons:

(1} Any projectile containing any explosive or incendiary material or any
other chemnical substance, including, but not limited to, that which is
commonly known as tracer or incendiary ammunition, except {racer ammu-
nition manufactured for use in shotguns,

{2} Any bomb, grenade, explosive missile, or similar device or any launch-
ing device therefor.

170 {11 Pon Codse}
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P.L.1990, CHAPTER 32, approved May 30, 1990
1890 Senate No. 186 (Second Reprint)

AN ACT concerming assault firearms, amending 1N.].8.20:39-1,
2C:39-5, 20:39-8, 2C:39-10, P.L.1983, c¢.515, N.[.5.2C:43-8,
2C:43-7, 2C:44-3, 2(C:58-5, 20:39-3] various barts of the
statutory law! and supplementing chapter 58 of Title 2C of the
New Jersey Statutes.

BE IT ENACTED by the Senate and General Assembly of the
State of New Jersey:

1. N }.5.28:36-1 is amended to read as follows:

2C:39-1. Definitions. The following definitions apply to this
chapter and to chapter 58

&, "Antique lirearm” means any firearm and “antigue gannon”
means a destructive device defined in paragraph {3) of subsection
¢. of this section, if the firearmn or destructive device, as the
case may be, is Incapable of being fired or discharged, or which
does not fire fixed ammunition, regardiess of dats of
manufacture, or was manufactured before 1898 for which
cartridge ammunition is net commercially available, and is
possessed as a curiosity or omament or for its historical
significance or value.

b. "Deface” means to remove, deface, cover, alier or destroy
the name of the maker, mode! designation, manufacturer’s serial
number or any other distinguishing ident:fication mark or number
on any firearm.

¢. "Destructive device’ means any device, insirument or
object designed fo explode or produce uncontrolled combustion,
including (1) any explosive or incendiary bomb, mine or grenade;
(2} any rocket having a propellant charge of more than four
cunces or any missile having an explosive or incendiary charge of
more than one-quarter of an ounce; {3) any weapon capable of
firing & projectile of a caliber greater than 60 caliber, except a
shotgun or shotgun ammunition generally recognized as suitable
for sporting purposes: (4) any Molotov cocktail or other device
consisting of & breakable container containing flammable liquid
and having a wick or similar device capable of being ignited. The
terrn does not include any device manufactured for the purpose of
ilumination, distress signaling, line-throwing, safety or similar
purposes.

EXPLAMATION--Matter enciosed in boid-faced Brackets [thus! in the
abgve Bill ts not enacted and is intended to be centted in the Taw.

Matter underlired Lhus is new matier.
Hatter enclosed in superscript numerals has been adopted as follows!
P Serate SJU comeitiee smendmenis adopted March 12, 1940

Sepate flepr amendments sdopted May 14, 1900,
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d. "Dispose of " means to give, give away. lease, loan, keep for
sale, offer, offer for sale, sell, transfer, or otherwise transfer
possession,

e. "Explosive” means any chemical compound or mixture that
is comrmonly used or is possessed for the purpose of producing an
explosion and which contains any oxidizing and combustible
materials or other ingredients in such proportions, quantities or
packing that an ignition by fire, by friction, by concussion or by
detonation of any part of the compound or mixiure may cause
such a sudden genaration of highly heated gases that the resultant
gaseous pressures are capable of producing destructive effects on
contiguous objects. The term shall not include small arms
ammunition, or explosives in the forra prescribed by the official
United States Pharmacopoeia.

f. "Firearm" means any handgun. rifle, shotgun, machine gun,
automatic or semi-automatic rifle, or any gun, device or
instrument in the nature of a weapon from which may be fired or
ejected any solid projectable ball, slug, pellet, missile or bullet,
or any gas, vapor or other noxious thing, by means of a cartridge
ot shell or by the action of an explosive or the igniting of
flaramable or explesive substances. It shall also include, without
Limitation, any firearm which is in the nature of an air gun, Spring
gun or pistol or other weapon of a similar nature in which the
propeiling force is a spring, elastic bhand, carbon dioxide,
comnpressed or other gas or vapor, air or compressed air, or is
ignited by compressed air, and gjecting a bullet or missile smaller
than three-eighths of an inch in diameter, with sufficient force
{0 injure a person.

g. “Firearm silencer’ means any instrument, attachment,
weapen o7 appliance for causing the firing of any gun, revolver,
pistol or other firearm to be silent, or intended to lessen or
muffie the noise of the firing of any gun, revoiver, pistol or other
firearm.

h. "Gravity knife” means any knife which has a blade which is
released from the handle or sheath thereof by the force of
gravity or the application of centrifugal force.

1. "Machine gun" means any firearm, mechanism or instrument
not requiring that the trigger be pressed for each shot and having
a reservoir, belt or other means of storing and carrying
armmunition which can be loaded into the firearm, mechanism or
instrument and fired therefrom.

i, "Manufacturer” means any person who receives or obtaing
raw materials or parts and processes them into firearms or
finished parts of firearms, except a person who exclusively
processes grips, stocks and other nonmetal parts of firearms. The
term does not include a person who repairs existing firearms or
receives new and used raw matenials or parts solely for the repair
af exdsting firearms.

k. "Handgun" wmeans any pistol, revelver or other firearm
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originally designed or manufactured to be fired by the use of a
single hand,

1. "Retail dealer” means any person including a gunsmith,
except a manufacturer or a wholesale dealer, who sells, transfers
or assigns for a fee or profit any firearm or parts of firearms ot
ammunition which he has purchased or obtained with the
intention, or for the purpese, of reselling or reassigning to
persons who are reasonably understood to be the uitimate
consumers, and includes any person who is engaged in the business
of repairing firearms or who sells any firearm to satisfy a debt
secured by the pledge of a firearm.

m. “Rifle” means any firearm designed to be fired from the
shoulder and using the energy of the explosive in a fixed metallic
cartridge to fire a single projectile through a rifled bore for each
single pull of the trigger.

n. “Shotgun” means any firearm designed to be fired from the
shoulder and using the energy of the explosive in a fixed shotgun
shell to fire through a smooth bore either a number of ball shets
or a single projectile for each pull of the trigger, or any firearm
designed to be fired from the shoulder which does not fire fixed
ammunition.

0. "Sawed-off shotgun” means any shotgun having a barrel or
harrels of less than 18 inches in length measured from the breech
to the muzzle, or a rifle having a barrel or barrels of less than 16
inches in length measured from the breech to the muzzle, or any
firearm made from a rifle or a shotgun, whether by alteration, or
otherwise, if such firearm as modified has an overall length of
less than 26 inches.

p. "Switchblade knife” means any knife or sinilar device
which has a blade which opens automatically by hand pressure
applied to a butten, spring or other device in the handle of the
knife.

g. “Superintendent” means the Superiniendent of the State
Police.

1. "Weapon” means anything readily capable of lethal use or of
inflicting serious bedily injury. The term includes, but is not
Limited to, all (1] firearms, even though not loaded or lacking a
¢lip or other compenent to render them immediately operable; {2}
components which can be readily assembied into a weapon; (3}
gravity knives, switchblade knives, daggers, dirks. stilettos, or
other dangerous knives, billies, blackjacks, bludgeons. metal
knuckles, sandclubs, slingshots, cesti or similar leather bands
studded with metal filings or razor blades imbedded in wood: and
{4) stun guns; and any weapon or other device which projects,
releases, or emils tear gas or any other substance intended to
produce temporary physical discomfort or permanent injury
through being vaporized or otherwise dispensed in the air.

5. "Wholesale dealer” means any person, except a
manufacturer, who sells, transfers, or assigns firearms, or parts
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of firearms, to persons whoe are reasonably understood not to be
the ultimate consumers, and includes persons who receive
finished parts of firearms and assemble them into completed or
partially completed firearms, in furtherance of such éurpose,
except that it shall not include those persons dealing exclusively
in grips, stocks and other nonmetal parts of firearms.

t. "Stun gun” means any weapon or other device which emits
an elecirical charge or current intended ‘o temporarily or
permanently disable a person.

u. “Ballistic knife” means any weapon or other device capable
of lethal use and which ¢an prope! a knife blade.

v. “Imitation firearm” means an object or device reasonahiy
capable of being mistaken for a firearm.

lfy, "Agsault firearm” means:

{1} 2 semi-automatic rifle, carbine, or short rifle originally
designed to accept a detachable magazine with a capacity
exceeding 15 rounds. This definition shall not include a
semi-automatic rifie, carbine, or short rifle originally designed to
accept a detachable magazine of 15 rounds or less regardless of
the fact that magazines of larger capacity were subseguently
manufactured and made available for use with such a firearm.

(2) a semi-automatic shotgun with a magazine capacity of
more than six_rounds, or with a pistol grip extending beneath the
trigger or folding stock.

(3] & semi-automatic rifle with a fixed magazine capacity
exceeding 15 rounds.

{4} a semi~automatic handgun originally designed to accept a
magazine with a capacity of 1B or more rounds. This definition
shall not include a semi-automatic handgun originally designed {o
accept a detachable magazine of 17 rounds or less regardiess of
the fact that magazines of jarger capacity were subseguently
manufactured and made available for use with such a handgun.

{5} a firearm which may be readily restored te an operable
assault firearm.

{6) a part or combination of parts designed or intended to
convert a fireamm into an assault firearm, or any combination of
parts from which an assault firearm may be readily assembled if
those parts are in the possession or under the control of the same

erson.

An assault firgarm which has been rendered permanently
inoperable shall no longer be considered an assault firearm under
this definition,

Assault firearm as defined above shall include, but shall not be
limited to, all versions or formats of any of the following
firearns or firearms manufactured under any designation which
are substantially identical:

Aviomat Kalashnikov semi-automatic firearms

Uzi semi-automatic firearms

intratec TEC 9 or 22 semi-automatic firearm
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Ruger Mini-14 semi-automatic firearm

Colt AR-15 semi-automatic firearm

Bereita AR-70 semi-automatic firearm

FN-FAL or FN-FN(C semi-automatic firearms

Steyr A.U.G. semi-gutomatic firearm

Heckler and Koch HKS1. MK23, HK84 semi-automatic rifles
and carbines

USAS 12 semi-automatic shotgun

Valmet M-76 or M-78 semi-automatic firearms

Shotgun with 2 revelving cylinder such as the "Streef Sweeper”

Firearms exempt from the definition of "assaylt firearm” shall
include, but shall not be limited to, the: Remington Model 1100
shotgun; Remington Model 870 shotgun; Ruger 10/22 carbine; HK
Model 300 rifle; Marlin Model 9 camp carbine; Stevens Model 987
rifle; and Remington Nylon §6 autoloading rifle, In addition,
"assault firearm” shall not include a firearm which does not use
fixed ammunition; a manually operated bait aciion weapon that is
not a semi-automatic firearrn such as a Winchester bolt action
rifle; a lever action weapon that is not a semi-automatic firearm
such as a Marlin lever action carbine; a slide action weapon that
is not a semi-automatic firearm; BB guns, pas and pnuematic
powered pellet guns, and air rifles.}

2[w. {1} “Assault firearm” means:

{a] a semi-automatic rifie, carbine. or short rifle, with a barrel
length measuring not less than 16 inches or more than 22 inches
from breech to muzzle and which was originally designed to
accept a detachable magazine with a capaciiy exceeding 15

rounds;
(b} & semi-automatic shotgun with eilher a magazine capacity

exceeding six rounds, g pistol grip, or a felding stock;

{c} a semi-automatic rifle with a fixed magazine capacity
exceeding 15 rounds;

(4} a semi-automatic handgun originally designed to accept a
magazine with a capacity exceeding 17 rounds;

{e) a firearm which may be readily restored to an operable

assault firearm;
{f} & part or combination of paris designed or intended fo

conver! a firearm into an assault firearm, or any combination of
parts from which an assault firearm may be readily assembled if
those parts are in the possession or wnder the control of the same
person; or

{g) all versions or formais of any of the fellowing firearms, or
firparms  manufactured under any  designation  which  are
substantially identical:

Aviomat Kalashnikov semi-automatic firearms;

Uzi semi-automatic firearms;

Intratec TEC 9 or 22 semi-automatic firearm;

Ruger Mini-14 semi-automatic firearm;
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Colt AR-15 semi-automatic firearmy

Beretta AR-70 semi~automatic firearm;

FN-FAL or FN-FNC semi-automatic firearms;

Steyr A.U.G. semi-automatic firearm;

Heckler and Koch HKg:, HKE3, HK94 semi-automatic rifles
and ¢arbines;

USAS 12 semi-automatic shotgun:

Valmet M-76 or M-78 semi-automatic firearms; and

Any shotgun with a revelving cylinder such as the "Street
Sweepner” or "Striker 12"

{2) The term "assault firearm” shall not include the following
firearms:

Remington Mode! 1100 shoteun;

Remington Mode!l 870 shotgun;

Ruger 10/22 carbine,

HK Model 360 rifle;

Marlin Model 9 camp carhine;

Stevens Model 687 rifle;

Remington Nylon 66 autoloading rifle;

a firgarm which does not use fixed ammunition;

a manually opergted bolt aciion weapon that is not a
semni-automatic firearm, such as a Winchester bolt action rifle;

a lever action weapon that is not a semi-automatic firearm,
such as a Marlin lever action carbine;

& slide action weapon that is not a semi-automatic firearm;

g8 BB gun;
a gas and pnuematic bowered pellet gun;

an air rifle;

an assault firearmm which has been rendered permanently
inoperable. 1)

w. "Assault firearm” means:

{1} The following firearms:

Algimec AGM1 type

Any shotgun with & revolving cvlinder such as the "Street
Sweeper” or "Striker 12

Armalite AR-180 type

Australian Automatic Arms SAR

Avtornat Kalashnikov type semi-automatic firearms

Beretta AR-70 and BM59 semi-autornatic firearms

Bushmaster Assault Rifle

Calice M-000 Assault carhine and M-800

CETME G3

Chartered Industries of Singapore SR-88 type

Colt AR-15 and CAR-15 series

Daewoo K-1, K-2. Max 1 and Max 2, AR 100 types

Demro TAC-1 carhine type

Encom MP-9 and MP-45 carbine types

FAMAS MAS223 types

FN-FAL, FN-LAR, or FN-FNC type semi-automatic firearmns
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Franchi SPAS 12 and LAW 12 shotguns

G3SA type

Galil tvpe
Heckler and Koch HK91, HK93, HK94, MP5, PSG-1

Intratec TEC 9 and 22 semi-automatic firearms

M1 carbine type

M14S type
MAC 10, MAC 11, MAC 11-gmm carbine type firearms

P]K M-68 carbing type

Plainfield Machine Company Carbine

Ruger K-Mini-14/5F and Mini~-14/5RF

SIG AMT. SIC 5508P, SIG 5818P, SIG PE~57 types

SKS with detachable magarine type

Spectre Auto carbine type

Springfield Armory BM59 and SAR-48 type

Sterling MK-6, MK-7 and SAR types

Steyr A.U.G. semi-automatic firearms

1ISAS 12 semi-automatic type shotgun

Uzi type semi-automatic firearms

Valmet M&2, M715, M76, or M78 type semi-automatic firearms

Weaver Arm Nighthawk

{2) Any firearm manufactured under any designation which is
substantially identical to any of the firearms listed above.

{3) A semi-autematic shetgun with either a magazine capagity
exceeding six rounds, a pisto! grip, or a folding stock.

{4) A semi-automatic rifle with a fixed magazine capaCity
exceeding 15 rounds.

(5) A part or combination of parts designed or intended to
convert a firearm into an assanlt firearm, or any combination of
parts from which an assault firearm may be readily assembied if
those parts are in the possession or under the controi of the same
person,?

X, "Semi-aptomatic” means a firearm which fires a single
projectile for each single pull of the trigger and is self-relocading
or aptomatically chambers a round, cartridge. or bullet,

y. "Large capacily amrnunition magazing” means a box, drum.
tube or gther container which is capable of holding more than 15
rounds of ammunition to be fed continuously land directly
therefrom! inio a semi-automatic firearm 2{, or a magazine
which can be readily converted into a large capacity magazinel®.

2. "Pistol grip’ means a well-defined handle, similar to that
found on a handgun, that protrudes conspicuously beneath the
action of the weapon, and which permits the shotgun to be held
and _fired with one hang,?

{cf: P.1.19889, c.120, 5.1}

Z, N.].8.2C:38-5 is amended to read as follows:

2C:38-5. Unlawful Possession of Weapons.

a. Machine guns. Any person whe lnowingly has in his
possession a machine gun or any instrument or device adaptable
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for use as a machine gun, without being licensed tc do so as
provided in section 2C:58-5, is guilty of a crime of the third
degree.

b. Handguns. Any person who kmowingly has in his possession
any handgun, including any antique handgun without first having
obtained a permit to carry the same as provided in section
3C:58-4, is guilty of & crime of the third degree.

¢. Rifles and shotguns. {1} Any person who knowingly has in
his possession any rifle or shotgun without having first obtained a
firearms purchaser identification card in accordance with the
provisions of section 2C:58-3, is guilty of a crime of the third
degree.

{2) Unless otherwise permitted by law, any person who
knowingly has in his possession any loaded rifle or shoigun is
guilty of a crime of the third degree.

d. Other weapons. Any person who knowingly has in his
possession any other weapon under circumstances not manifestly
appropriate for such lawful uses as it may have is guilty of a
crime of the fourth degree.

e. Firearms in educational institutions. Any person who
kmowingly has in his possession any firearm in or upon any part of
the buildings or grounds of any school, college, university or ather
educational institution, without the written authorization of the
governing officer of the institution, is guilty of a onme of the
third degree, irrespective of whether he possesses a valid permit
to carry the firearm or a valid firearms purchaser identification
card.

f, Assault firearms, M{2]1' Any person who lknowingly? hes in
his possession an assault firearm?[, without being Hcensed under
N,1.8.20C:58-5,1% is guilty of a ¢rime of the third degree Zaxcept
if the assault firearm is licensed pursuani to N.].8.2C:58-5;

registered pursuant fo section 11 of P.L. c. (O, } {now
pending before the Legislature as this bill} or rendered inoperable
pursuant to section 12 of P.L. | C. {C, } fnow pending

before the Legislature as this bill}.2

{7}  Unless otherwise permitted by law, any person who
knowingly has in his possession any loaded assault firearm is
guilty of a crime of the third degree 1!
{ef: P.1.1974, ¢.179, 5.4}

3, N.1.5.2C:39-8 is amended to read as follows:

2(C:38-3. Manufacture, Transport, Digposition and
Defacement of Weapons and Dangerous  Insiruments  and
Appliances. a. Machine gung. Any person who manufactures,
causes to be manufactured, transports, chips. sells or disposes of
any machine gun without being registered or licensed to do so as
srovided in chapter 58 is guilty of a crime of the third degree,

b. Sawed-off shotguns. Any person who manufactures, causes
to be manufactured, transports, ships, sells or disposes of any
sawed-off shotgun is guilty of & crime of the third degree.
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¢. Firearm silencers. Any person who manufactures, causes to
be manufactured, transporis, ships, sells or disposes of any
firearm silencer is guilty of a crime of the fourth degrees.

d. Weapons., Any person who manufactures, causes to be
manufactured, transports, ships. sells or disposes of any weapon,
including gravity knives, switchblade knives, ballistic knives,
daggers. dirks, stilettes, billies. blackiacks., metal knuckles,
sandciubs, slingshots, cesti or similar leather bands studded with
metal filings, or in the case of firearms if he is not licensed or
registered o do so as provided in chapter 58, is guilty of & crime
of the fourth degree. Any person who manufactures, causes to be
manufaciured, transports, ships, sells or disposes of any weapon
or other device which projects, reieases or emits tear gas or
other subsiances intended to produce temporsry physical
discomfort or permanent injury through being vaporized or
otherwise dispensed in the air, which is intended to be used for
any purpose other than for authorized military or law
enforcement purposes by duly authorized military or law
enforcement personnel or the device is for the purpose of
personal self-defense, is pocket-sized and contains not more than
three-quarters of an ounce of chemical substance not ordinarily
capable of lethal use or of inflicting serious bodily imjury, or
other than to be used by any person permitted to possess such
weapon or device under the provisions of subsection d. of
N.}.8.20:38-5, which is intended for use by financial and other
business institutions as part of an integrated security system,
placed at fixed locations, for the protection of money and
praperty, by the duly authorized personnel of those institutions, is
guilty of a crime of the fourth degree.

e. Defaced firearms. Any person who defaces any firearm is
guiity of a crime of the third degree. Any person who knowingly
buys, receives, dispeses of or conceals a defaced firearm, except
an antique firearm, is guilty of a ¢rime of the fourth degree.

f. {1} Any person who rmanufactures, causes to he
manufactured, transports, ships, seils, or disposes of any bullet,
which is primarily designed for use in a handgun, and which is
comprised of a bullet whose core or jacket., if the jacket is
thicker than .025 of an inch, is made of tungsten carbide, or hard
bronze. or other material which is harder than a rating of 72 or
greater on the Rockwell B. Hardness Scale, and is therefore
capahble of breaching or penetrating body armor and which is
intended to be used for any purpose other than for authorized
midtary or law enforcement purposes by duly authorized military
or law enforcement personnel, 15 guilty of a crime of the fourth
degree.

{2} Nothing in this subsection shall be construed to prevent a
licensed collector of ammunition as defined in paragraph (2] of
subsection f. of N.}J.§.2C:39-3 from transporting the bullets
defined in paragraph (1} of this subsection from (&) any lcensed
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retail or wholesale firearms dealer’'s place of business to the
collector’'s dwelling, premises, or other land owned or possessed
by him, or {B to or from the collector’'s dwelling, premises or
other land owned or possessed by him to any gun show for the
purposes of display. sale, trade, or transfer between collectors, or
{c} to or from the collector's dweiling, premises or other land
owned or possessed by him to any rifle or pistol club organized in
accordance with the rules prescribed by the National Board for
the Promotion of Rifle Practice: provided that the club has filed
a copy of its charter with the superintendent of the State Pelice
and annually submits a list of its members to the superintendent,
and provided further that the ammunition being transported shall
be carried not loaded in any firearm and contained in a closed and
fastened case, gunbox, or locked in the trunk of the automobile in
which it is being transported, and the course of travel shall
include only such deviations as sre reasanably necessary under
the circumstances.

g, Assault firearms. Any person who manufactures, causes (o
be manufactured, transports, ships, seils or disposes of an assault
firearm without being registered or licensed to do 50 pursuant to
N.1.85.2C:58-1 et seq, is guilty of a crime of the third degree.

h. Large capacity ammunition magazines. Any person who
manufactures, causes to be manufactured, fransports, ships. salls
or disposes of a large capacity ammunition magazine which is
intended to be used for any purpose other than for authorized
military or law enforcement purposes by duly authorized military
or law enforcement personnel is guilty of a erime of the fourth
degree.

{ef: P.L.19887, ©.228, 5.3}

4. N.1.5.2C:38-10 is amended to read as follows:

2(:39-10. Violation of the Regulatory Provisions Relating to
Firearms; False Representation in Applications.

a. Any person who knewingly violates the regulatory provisions
relating 1o manufacturing or wholesaling of firearms {section
2C:58-1}, retailing of firgarms {section 2C:88-2}, permits fo
purchase certain firearms (section 2(C:58-3), permits to carry
certain firearms fsection 2C:58-4), licenses to procure machine
guns or_assault firearms {section 2C:58-5}, or incendiary or tracer
ammunition {section 2C:58-10). except acts which are punishable
under section 20:39-5 or section 2(C:39-9, is guilty of a crime of
the fourth degree,

b. Any person who knowingly violates the regulatory provisions
relating to notifying the authorities of possessing certain items of
explosives f{section 2C:58-7), or of certain wounds (section
2C:58-8) is a disorderly person.

c. Any person who gives or causes to be given any false
information. or signs a fictitious name or address, in applying for
a firearms purchaser identification card lorl, 2 permit {o
purchase lor] a handgun, a permit to carry a handgun, [or] a
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permit to possess a machine gun, a permit 10 possess an assault
firearm, or in completing the certificate or any other instrument
required by law in purchasing or otherwise acquiring delivery of
any rvifle, shotgun, handgun, machine gun, of_assault firearm of
any other firearm, is guilty of a crime of the third degree,

2d. Anv person who gives or causes to be given any false
information in registering an assault firearn pursuant to section
11 of P.L. ,¢. {C. } {now pending hefore the Legislature
as this bill) or in certifying that an assavlt firearm was rendered
inoperable pursuvant to section 12 of P.L.  , c. (C. ) (now
pending before the Legislature as this bill] commits a crime of
the fourth degres.?

{cf: P.L.1979, ¢.17%, 5.8}

5. Sectionr 1 of P.L.1883, ¢.515 {€.2C:38-15} is amended to
read as follows:

1. Any person who offers to seli a machine gun [eor},
semi-automatic rnifle, o1 assaull firearm by means of an
advertisemant published in 2 newspaper circulating within ihis
State, which advertisement does not specify that the purchaser
shall hold a valid license to purchase and possess a machine gun
or assault firearm, or a valid firearms identification card to
purchase and possess an autematic or semi-automatic rifle, is a
disorderly person.

{cf. P.L.1983, ¢.515, 8.1}

6. N.}.5.2C:43-6 is amended to read as follows:

2C:43-6. Sentence of Imprisonment for Crime: Ordinary
Terms; Mandataory Terms. a. Except as otherwise poovided, 2
persort who has been convicted of a crime may be sentenced to
imprisonment, as follows:

{2} In the case of a crime of the Tust degree. for & specific
terrn of years which shall be fixed by the court and shall be
between 10 years and 20 years;

{21 In the case of a crime of the secend degree, for 2 specific
tertn of years which shall be Ffixed by the court and shall be
between five years and 10 years;

(31 In the case of a crime of the third degree, for a specific
term of yvears which shall he fixed by the court and shall be
between three years and five years;

{4) In the case of a crime of the fourth degree, for a specific
term which shall be fixed by the court and shall not exceed 18
months,

h. As part of a sentence for any crime, where the court is
clearly convinced that the aggravating factors substantiaily
cutweigh the mitigating factors, as set forth in subsections a. and
b. of 21441, the court may fix & minimum term not to exceed
one-half of the term set pursuant to subsection a.. or one-half of
the term set pursuant to a maximum period of incarceration for a
crime set forth in any statute other than this code. during whick
the defendant shall not be eligible for parcle; provided that no
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defendant shall be eligible for parole at a date earlier than
otherwise provided by the law goveming parcle.

¢. A person who has been convicted under 2C:38-4a. of
passession of a firearm with intent to use it against the person of
another, or of a crime under any of the following seciions:
2C:11-3, 2C:11-4, 2C:12-1b., 2C:13-1, 2C:14-2a., 2C:14-3a.,
2C:15-1, 2C:18-2, 2C:29-5, who, while in the course of
comimitting or atternpting to commit the crime, including the
trmmediate flight therefrom, used or was in possession of a
firearm as defined in 2C:39-1f., shall be sentenced 1o a term of
imprisonment by the court. The term of imprisonment shall
include the imposition of a minimum term. The minimum term
shall be fixed at, or between. one-third and one-half of the
senience imposed by the court or three years, whichever is
greater, or 18 months in the case of a fourth degree crime, during
which the defendant shall he ineligible for parole.

The minimum terms established by this section shall not
prevent the court from  imposing presumptive terms of
imprisonment pursuant to 2C:44-1f. (1) except in cases of erimes
of the fourth degree.

A person who has heen convicted of an offense enumerated by
this subsection and who used or possessed a firearm during its
commission, attempted commission or flight therefrom and who
has been previously convicted of an offense involving the use or
possession of a firearm as defined in 20:44-3d., shall he
sentenced by the court to an extended term as authorized by
2(:43-7¢,, notwithsianding that extended terms are ordinarily
discretionary with the court.

d. The court shail not impose & mandatory sentence pursuant
to subsection ¢. of this section, 2C:43-7c. or 2(0:44-3d., unless
the ground therefor has been established 8t a hearing. At the
hearing, which may occur at the time of sentencing. the
prosecutor shall establish by a preponderance of the evidence
that the weapon used or possessed was a firearm. In making its
finding, the court shall take judicial notice of any evidence,
testimony or information adduced at the trial, plea hearing, or
cther court proceedings and shall also consider the presentence
report and any other relevant information.

e. A person convicted of a third or subsequent offense
involving State taxes under N.J.8.2C:20-8, N.1.8.2C:21-15, any
other provision of this code, ot under any of the provisions of
Title 54 of the Revised Statutes, or Title 34A of the New [ersey
Rtatutes, as amended and supplemented, shall be sentenced to a
term of imprisonment by the couri. This shall not preclude an
application for and imposition of an extended term of
imprisonment under N.J].85.2C:44-3 if the provisions of that
section are appticable to the offender.

f. A person convicted of manufacturing, distributing,
dispensing or possessing with intent to disiribute any dangercus
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substance or controlled substance analeg under N.J.5.2C:35-5, of
maintaining or operating a controlled dangerous substance
production facility under N.}1.8.2(:35-4, of employing a juveniie
in a drug distribution scheme under N.}.5.2C:35-8, leader of =&
narcotics trafficking network under N.]1.85.2C:35-3, or of
disiributing, dispensing or possessing with intent to distribute on
or near school property or buses under section 1 of P.L.1887,
c.101 {C.2C:35-7), whe has bheen previously convicted of
manufacturing. distributing, dispensing or possessing with intent
to distribute a controlled dangerous substance or controlied
substance analog, shall upon application of the prosecuting
atiorney be sentenced by the court to an extended term as
authorized by subsection c¢. of N.}.8.2(C:43-7, notwithstanding
that extended terms are ordinarily discrefionary with the court.
The term of imprisonment shall, except as may be provided in
N.1.8.2(C:35-12, include the imposition of a minimum term. The
minimum term shall be fixed at, or between, one-third and
one-half of the sentence imposed by the court or three years,
whichever is greater, not less than seven years if the person is
convicted of a violation of N.}1.8.2(:35-6, or 18 months in the
case of a fourth degree crime, during which the defendant shall
be ineligible for parole.

The court shall not impose an extended term pursuant {0 this
subsection unless the ground therefor has been astablished at &
hearing. At the hearing, which may occur at the time of
sentencing, the prosecutor shall establish the ground therefor by
a prepoaderance of the evidence. In making its finding, the court
shall take judicial notice of any evidence, testimony or
information adduced at the trisl, plea hearing, or other coust
proceedings and shall also consider tho presentence report and
any ather relevant information.

Far the purpose of this subsection, 3 previous conviction exists
where the actor has at any time heen convicted under chapter 35
of this title or Title 24 of the Revised Statutes or under any
similar statute of the United States, this State. or any other state
for an offense that is substantially equivalent to N.}1.5.2(C:35-3,
N.1.5.2C:35-4, N.J.8.2C:35-5, N,J.S.2C:35-8 or section 1 of
P.L.1DEY, ¢.101 [C.20:35-7)

2. Any person who has been convicted under subsection a. of
N.1.8.2C:28-4 of possessing & machine gun or asszult firearm
with intent to use it againsi the person of another, or of a crime
under  any of the following sections: N, [.5.2C13-3,
N.1.8.2C:11-4, N.IS.20012-1b., N, 1.8.2C:138-1, N.1.8.2C;14-2a.,
N.1.8.2C:14-38,, NT52C35-1, N.I.Sz2C:18-2. N T152C:23-5,
N.1.§.2C:35-3, who, while in the course uf commiltting or
attempting te commit the crime, including the immediate flight
therefrom, used or was in possession of a machine gun or assault
firearm shall be sentenced fo a term of imprisonment by the
gourt. The term of imprisonment shall include the imposition of
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a rmunimum term. The minimum term shall be fixed at 10 vears
for a crime of the first or second degree. five vears for a crime
of the third degree, or 18 months in the case of a fourth degree
crime, during which the defendant shall be ineligible for parole.

The minimum terms esiablished Dy this section shall not
prevent the court from impesing presumptive terms of
imprisonment pursvant o parggraph {1} of subsection f{ of
N.i.8.2C:44-1 for crimes of the first degree.

A person who has been convicted of an offense enuwmnerated in
this subsection and who used or possessed a machine gun or
assault firearm during its commussion, attempted commission or
flight therefrom and who has been previously cenvicted of an
offense involving the use or possession of any firearm as defined
in subsection d. of N, J.5.2C:44-3, shall be sentencad by the court
to an extended term as authorized by subsection d. of
N.J.6.2C:43-7, notwithstanding that extended terms are
ordinarily discretionary with the court.

h. The court shall not impeose a mandatory sentence pursuant
to subsection g. of this section, subsections d. of N.1.8.2C;43-7 or
N.[.8.2{:44-3. unless the ground therefor has been established at
a hearing, At the hearing, which may pccour at the fime of
sentencing, the prosecutor shall establish by a preponderance of
the evidence that the weapon used or possessed was a machine
gun or assaull firearm. In making iis finding, the court shall take
judicial notice of any evidence, testimony or information adduced
at the trial, plea hearing, or other court proceedings and shajl
also consider the presentence report and any other relevant
information.

{cf: P.1.1988, ¢.44. 5.13)

7. N.].8.2C:43-7 is amended to read as follows:

20:43-7. Sentence of Imprisonment for Crime; Extended
Terms. a. In the cases designated in section 2C:44-3. a person
who has been convicted of & crime may be sentenced to an
extended term of imprisonment, as follows;

(i} In cass of aggravated manslaughter sentenced under
subsection ¢. of N,1.8.2C:11-4 ¢r kidnapping when sentenced as a
crime of the first degree under paragraph (1) of subsection ¢. of
20:13-1 for a specific term of years which shall be between 30
years and life imprisonment;

€2} Except for the crime of murder and except as provided in
paragraph (1} of this subsection, in the case of a crime of the
first degree, for a specific term of years which shall be fixed by
the court and shall be between 20 years and life imprisonment;

{3} In the case of a crime of the second degree, for a term
which shall be fixed by the court between 10 and 20 years;

{4 In the case of a crime of the third degree, for a term which
shall be fixed by the court between {ive and 10 years;

{3} In the case of a crime of the fourth degree pursuan! io
2C:33-80. and 2C:44-34. for a ierm of five years. and in the case
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of a crime of the fourth degree pursuant to 2C:43-6f. for a term
which shall be fixed by the court between three and five years.

h. As part of a sentence for an extended term and
notwithstanding the provisions of 2G:43-8, the court may fix a
minimurn term not to exceed one-half of the term set pursuant to
subsection a. during which the defendarnt shall not be eligible for
parole or a term of 25 years during which time the defendant
shall not be eligible for parcle where the sentence imposed was
life imprisonment; provided that no defendant shall be eligible for
parcle at a date earlier than otherwise provided by the law
governing parole.

¢. In the case of & person sentenced to an extended term
pursuant to 20:43-8c., 3C:43-6f, and 2C:48-34., the court shall
impose a sentence within the ranges permitted by 2C:43-7a. (2},
(3}, {4} or (5} according to the degree or nature of the crime for
which the defendant is being sentenced, which sentence shall
include a minimum termn  which shall, except as may be
specifically provided by N.J.8.2C:43-8f,, be fixed at or between
one-third and one-half of the sentence imposed by the court or
five years, whichever is greater, during which the defendant shall
net be eligible for parole. Where the sentence imposed is life
imiprisonment, the court shall impose & minimum term of 25 vears
during which the defendant shall not be eligible for parcle, except
that where the term of life imprisonment is impased on 3 person
convicted for a violation of N.[.8.2C:35-3, the term of parcle
ineligibility shall be 30 years.

d. In the case of a person sentenced to an extiended term
pursuant to N,J.8.2C:43-6g., the court shall impose a sentence
within the ranges permitted by N.1.§.20:43-7a. (2), (3}, Morl? {4}
lor (5} according to the degree or na‘ure of the crime for which
the defendant is being sentenced, which sentience shall include a
minimum term which shall be fixed at 15 years for 8 crime of the
first or second degree, eight vears for a crime of the third
degree, or Ufourl five! years for a crime of the fourth degree
during which the defendant shall not be eligible for parole.
Where the sentence imposed is life imprisonment, the court shall
impose a minimum term of 25 years during which the defendant
shall not be eligible for parple, except that where the term of life
imprisorment is imposed on a person convicted of a vielation of
N.1.8.2C:356-3, the term of parcle inelisbility shall be 20 years,
{cf: P.L.1988, c.44, 5.14}

8. N.[.5.2C:44-3 is amended to read as follows:

2C:44-3.  Criteria for Sentence of Exiended Term of
Imprisonment.

The court may, upon application of the prosecuting attorney,
sentence a person who has been convicied of a crime of the first,
second or third degree to an extended term of imprisonment if it
finds one or more of the grounds specified in this section. If the
grounds specified in subsection d. are found, and the person is
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being sentenced for commission of any of the offenses
enumerated in N, ].5.2C:43-6¢. or N.1.8.2C:43-8g., the court shall
sentence the defendant to an extended term as required by
N.].58.2C:43-6¢c. or N.].8.2C:43-6g., and application by the
prosecutor shall not be required. The finding of the court shall be
incorporated in the record.

a. The defendant is a persistent offender. A persistent
affender is a person who at the time of the commission of the
crime i$ 21 years of age or over, who has been previously
convicted on at least two separate occasions of two crimes,
committed at different times, when he was at least 18 years of
age, if the latest in time of these crimes or the date of the
defendant's last release from confinement, whichever is later, is
within 10 years of the date of the crime for which the defendant
is being sentenced.

b. The defendant is a professional criminal. A professional
crimminal i a person who committed a crime as part of a
continuing criminal activity in concert with two or more persons.
and the circumstances of the crime show he has knowingly
devoted himself to criminal activity as a major source of
livelihood.

¢. The defendant committed the crime as consideration for the
receipt, or in expectation of the receipt, of anything of pecuniary
value the amount of which was unrelated to the proceeds of the
crime or he procured the commission of the offense by payment
or promise of payment of anything of pecuniary value.

d. Second offender with a firearm. The defendant is at least
18 years of age and has been previously convicted of any of the
following crimes; 20C:11-3, 2C:13-4, 2C;12-1b, 20:13-1,
2C:14-22a,, 2C:14~3a,, 2C:15-1, 2C:18-2, 2C:28-5, 2C:138-4a., or
has been previousily convicted of an offense under Titie 2A of the
New Jersey Statutes which is eguivalent of the offenses
enumerated in this subsection and he used or possessed a firearm,
as defined in 2C:39-1f., in the course of commiiting or
attempting to commit any of these crimes, including the
immediate flight therefrom.

{cf: P.L.1981, ¢.31, 5.3}

9. N.i.85.2C:58-5 is amended to read as follows:

2C:58-5, Licenses to Possess and Carry Machine Guns land
Assault Firearmsl.

a. Any person who desires to purchase, pessess and carry a
machine gun or_sssault firesrm in this State may apply for a
license to do so by filing in the Superior Court in the county in
which he resides, or conducts his business if a nonresident, a
written application setting forth in detail his reasons for desiring
such a license, The Superior Court shall refer the application to
the county prosecutor for investigation and recommendation. A
copy of the prosecutor’'s report, together with a copy of the
notice of the hearing on the application, shall be served upon the
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superintendent and the chief police officer of every municipality
in which the applicant intends to carry the machine gun oF_assault
firearm. unless, for good cause shown, the court crders nGtice to
be given wholly or in part by publication.

b. No license shall be issued io any person whe would not
gualify for a permit to carry a handgun under section 2C:538-4,
and no lcense shall be issued unless the court finds that the
public safety and welfare so require Any person aggrieved by the
decision of the c¢ourt in granting or denying an application,
including the applicant, the prosecutor, or any law enforcement
officer entitled to notice under subsection a. who appeared in
opposition te the application, may appeal said decision in
accordance with law and the rules governing the courts of this
State.

c¢. Upon the issuance of any license under this section. irue
copies of such license shall be filed with the superintendent and
the chief police officer of the municipality where the licensce
resides or has his place of business.

d. In issuing any license under this section, the court shall
attach thereto such conditions and limitations as it deemns to be
in the public interest. Uniess otherwise provided by court order
at the time of issuance, each license shall expire 1 year from the
date of issuance, and may be renewed in the same manner and
under the same conditions as apply to originai applications.

e. Any Hcense may be revoked by the Superior Court, after a
hearing upon notice to the holder thereof, if the court finds that
the holder is no longer qualified for the issuance of such a license
or that revocation is necessary for the public safety and welfare.
Any citizen may apply to the court for revecation of a lLicense
issued under this segtion.

2{%f. If an applicant appeals a decision by a court denying an
application to purchase. possess, or garry an assault firearm and
the appeal is pending on the effective date of P.L, .
C. {C. ) {now pending before the Legisiature as this
bill}, the applicant shall deliver any assault firearm owned or
possessed by him to either the chief law enforcement officer of
the municipality in which the applicant resides or, in the case of
an applicant who resides gutiside this State but stores or possesses
an asszult firearm in this Stafe, to the Superintendent of Siate
Police, The chief law_ enforcement officer or superintendent
shall retain custody of the firearm pending a decision on the
appeal. If the denial of the application is upheld on appeal, the
assault firearm shall in accordance with the decision of the
applicant, be rendered permanently inoperable and returned ‘o
the applicant, or refained by the chief law enforcement officer or
the superintendent as a voluntarily surrendered firearm pursuant
to N.J.S.20:38-12 3]

f. A filing Tee of $75.00 shal]l be required for each application
filed pursuant fo the provisions of this section. Of thig filing fee,

148



R T 2 B 4 B A e

- 7

(SRR SR I TR N
[ -G R e o

N VN VR S I TN 7 T - R R SR ML )
ST I e B S T S B s B L N L A X

43
44
45
46
47
48
49

5166 [2R]
18

$25.06 shall be forwarded to the State Treasury for depasit in the
account used by the Violent Crimes Compensation Board in
satisfying ciaims and for related administrative cests pursuant io
the provisions of the "Criminal Injuries Compensation Act of
1971, P.L.1871, £.317 (C.52:4B~1 et seq.].

g. Any license granted pursuani to the provisions of this
seclion shall expire two years from the date of issuance and may
be renewed in the same manner and under the same conditions as
apply to criginal applications, If the hoider of a license dies, the
holder's heirs or estate shall have 90 days to dispose of that
firearm as provided in section 12 of P.L. . ¢. {C, ] (now
pending before the Legislature as this billl.

h. If an assault firearm licensed pursuant to the provisions of
this section is used in the commission of a ecrime, the holder of
the license for that assault firearm shall be ¢ivilly liable for any
damages resuiting from that crime. The liability imposed by this
subsection shall not apply if the assault firearm used in the
commission of the crime was stolen and the license holder
reported the theft of the firearm to law enforcement authorities
within 24 hours of the license hoider's knowledge of the theft,

i. Nothing in P L. c. ¢, i {now pending before the
Legislature as this bill} shall be construed to abridge any
exemptions provided under N.].8.2£:33-6.2
{¢f: P.L.1979, €.179, §.13)

10, (New section} A person who is in lawful possession of an
assault firearm as defined in N.1.8.2C:39-1 on the effeciive day
of this act may apply within 15 days after the effective date for
a license to continue to possess an assault firearm in accordance
with N.}.5.2C:58-5. A person who intends to file an application
for & license shall deliver the assault firearm 1o the chief law
enforcemen? officer of the municipality in which the person
resides by the effective date of this act and shall sign a
statement of intent to apply for a license in accordance with
N.j.5.2C:58-5. The chief law enforcement officer shall retain
the assault firearmn until the application is approved. If the
application is denied, the person may retain ownership of the
assault firearm for the purpose of sale for a period not exceeding
9¢ days, provided the assault firearm remains in the custedy of
the chiefl unti] it may be furned over by the chief directly to the
purchaser. i the firearm is not sold within 90 days, it shall be
rendered permanently inoperable upon the request of the owner
and returned to the owner, or it shall be retained by the chief as
a vohumtarily surrendered fireamm pursuant to N.J.§.2C139-12.

A person who is in possession of an assault firearm and who
dogs not intend to appiv for a license in accordance with
N.j.5.20:58-5 shall permanently dispose of the assault firearm by
sale, voluntary surrender under N.1.5.2C:38-12, or other lawful
means or shall render it permanently inoperable by the effective
date of this sct. If an assault firearm is rendered permanently
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inoperable, the person shall file an affidavit or notarized
staterment with the Superior Court in the county in which the
person resides stating that the person possesses an  assault
firearm which has been rendered permanently inoperabie.]1

11,1101 N.J.5.2C:38-3 is amended to read as follows:

2C:38-3.  Prohihited Weapens and Devices. a. Destructive
devices. Any person who lknowingly has in his possession any
destructive device is guilty of a crime of the thirg degree.

h. Sawed-off shotguns. Any person who knowingly has in his
possession any sawed-off shotgun is guilty of a crime of the third
degree.

¢. Silencers. Any person who knowingly has in his possession
any firearm silencer is guilty of & crime of the fourth degree,

d. Defaced firearms. Any person who knowingly has in his
possession any firearm which has been defaced, except an antigue
firgarm, is guilty of a crime of the fourth degree.

e. Certain weapons. Any person who knowingly has in his
possession any gravity knife. switchbiade knife, dagger, dirk,
stiletto, billy, blackiack, metal knuckle. sandeiub, slingshot,
cestus or similar leather band studded with metal filings or razor
blades imbedded in wood, ballistic knife, without any explainable
tawful purpose, is guilty of a crime of the fourth degree.

f. Dum-dum or body armor penetrating bullets. [1} Any
person. other than a law enforcement officer or persons engaged
in activities pursuant to subsection f. of N.7.5.2C:138-8, who
knowingly has in his possession any holiow nose or dum-dum
hullet, or (2) any person, other than a colliector of firearms or
ammunition as curies or relics as defined in Title 18, United
States Code, section 821 (&) (13) and has in his possession a valid
Collector of Curios and Relics License issued by the Bureau of
Alcohol, Tobacco and Firearms, who knowingly has in -his
possession any body armor breaching or penetrating ammunition,
which means: (a} ammunition primarily designed for use in 3
handgun, and {b} which is comprised of & builet whose core or
jacket, if the iacket is thicker than .025 of an inch. is made of
tungsten carbide, or hard bronze, or other material which is
harder than a rating of 72 or greater on the Rockwell B. Hardness
Scale, and {c) is therefore capable of breaching or penetrating
body armor, is guilty of a crime of the fourth degree. Far
purposes of this section, & colector may possess not more than
three examples of each distinctive variation of the ammunition
described shove. A distinctive variation includes a different head
stamp, composition, design, or color.

g. Exceptions. (1} Nothing i subsection a., b, 6., 4., e.. [or]
f., or i. of this section shall apply to any member of the Armed
Forces of the United States or the National Guard, or except as
otherwise provided, to any law enforcement officer while
actually on duty or traveling to or frem an suthorized place of
duty, provided that his possession of the prohibited weapon or
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device has been duly authorized under the applicable laws,
regulations or military or law enforcement orders. Nothing ip
subsection h. of this section shall apply to any law enforcement
officer who is exempted from the provisions of that subsection by
the Attorney General. Nothing in this section shall apply to the
possession of any weapon or device by a law enforcement officer
who has confiscated, seized or otherwise taken possession of said
weapon or device as evidence of the commission of & crime or
because he believed it to be possessed illegally by the person
from whom it was taken, provided that said law enforcement
officer promptly notifies his superiors of his possession of such
prohibited weapon or device,

{2) Nothing in subsection f. (1} shail be construed to prevent a
person from keeping such ammunition at his dwelling, premises or
other land owned or possessed by him, or from carrying such
ammunition from the place of purchase to said dwelling or land,
nor shall subsection f, {1} be construed to prevent any licensed
retail or wholesale firearms dealer from possessing such
ammmunition at its licensed premises, provided that the seller of
any such ammunition shall maintain a record of the name, age
and place of residence of any purchaser who is not a licensed
dealer, together with the date of sale and guantity of ammunition
sold.

{3) Nothing in paragraph {2} of subsection f, gr in subsection i.
shall be construed to prevent any licensed retail or wholesale
firearms dealer from possessing that ammuonition or _large
capacity ammunition magazine at its lcensed premises for sale
or disposition to ancther licensed dealer, the Armed Forces of the
United States or the National Guard, or to a law enforcement
agency, provided that the seller maintains a record of any sale or
disposition to a law enforcement agency. The record shall
include the name of the purchasing agency, together with written
authorization of the chief of police or highest ranking official of
the agency, the name and rank of the purchasing law enforcement
officer, if applicable, and the date, time and amount of
ammunition soléd or otherwise disposed. A copy of this record
shall be forwarded by the seller to the Superintendent of the
Division of State Police within 48 hours of the sale or disposition.

{4} Nothing in subsection a. of this section shall be construed
to apply to antique cannons as exernpted in subsection 4. of
N.1.8.2C:39-8,

h. Stun guns. Any person who knowingly has in his possession
any stun gun is guilty of a crime of the fourth degree,

i. Nothing in subsection e. of this section shall be construed to
prevent any guard in the employ of a private security company.
who is licensed to carry a firearm, from the possession of a
nightstick when in the actusl performance of his official duties.
provided that he has satisfactorily completed a training course
approved by the Police Training Commission in the use of &
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nightstick.

i. Anv person who knowingly has in his possession a large
capacity ammunition magazine is guilty of a crime of the fourth
degree Zupless the person has registered an assawit fireanm
pursuant to sectien 11 of P.L. ¢ (G, } [now pending
before the Lagislature as this billl and the magazine is
maintained and used in connection  with  partigipation  in
competitive shooting matches sanctioned by the Director of
Civilian Marksmanship of the United States Department of the
Army?.
fof: P.L.1883, ¢.11, 5.1}

2t131. (New sectiont Within 30 days after the date of
enacgiment of P.L. . G- iC. Hnow pending
before the Legisleture as this bill). the Attorney General shail
compile and publish a list naming those firearms which meet the
definition for "assault firearm” set forth in subsection w. of
N.1.5.2C:39-1, The lisi shall contain only these firearms which
meet ihe definition in paragragh {1} of subsection w. and shail not
contain any fireanm named or described in paragraph (2] of
subsection w. of N.}1.§.2C:39-1,

The Attormney Genera] shall periodically review the list of
assaull firearms and may, al any time, add to that list in
accordance with the provisions of this section. 12

211, (New section! a. Within 30 days of the effective date of
PL. ,c  (C. } {now pending before the Legislature as
this billl. the Attomey General shall pramulgate a list by trade
name of any assault firearm which the Attormey General
determines is an assauit firearm which is used for legitimate
target-shooting purpeses. This list shall include, byt need not be
limited to, the Colt AR-15 and any othc: assault firearm used in
competitive shooting matches sanctioned by the Director of
Civitian Marksmanship of the United States Department of the
Armay,

b, The owner of an assault firearm purchased on or before May
1, 1890 which is on the list of assault firearms determined by the
Attomney General to be legitimate for targei-shogting purposes
shall have gne year from the effective date of P.I. . g
(C. i { now pending hefore the Legislature as this bill) tp
register that firearm. In order fo register an assault firearm, the

{11 Complete an assault firearm registration staiement, in the
form to be prescribed by the Superintendent of the State Police;

(2} Pay a registration fee of $530.00 per each assault firearm;

{3} Produce for inspection & vald firearms  purchaser
identification card. a valid permit to carry handguns, or & copy of
the permit {o purchase g handgun which was used to purchase the
assault firearm which is being registersd; and

(4] Submit valid proof that the person is a member of a rifle or
nisto] club in existence prigr to the effective date of P.L.
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e {C. }{now pending before the Legislature as this bill)
Membership in a Tifle or pistol chub shall nol be considersd

after the effective date of P.L. , c. {C. } {now pending
before the Legislature as this bill} and uniess the rifie or pistol

days following the effective date of P.L. . ¢. (C. } (now
pending before the Legislatere as this bill). The rifle or pistol
club charter shall contain the name and address of the club’s
headguariers and the name of the club's officers.

The information to be provided in the registration staternent
shall include, but shall not be Hmited to: the name and address of
the registrant; the pumber or numbers on the registrant's
firearms purchaser identification card, permit to carry handguns,
or permit to purchase a handgun, the name, address. and
telephone number of the rifle or pistol club in which the
registirant is @ member; and the make, model, and serizl number
of the assault firearm being repistered. Fach registration
statement shall be sipned by the registrant, and the signaiure
shall constitute a representation ef the accuracy of the
information contained in the registration statement,

c. For an applicant who resides in a municipality with an
organized full-time police department, the registration shall tzke
place at the main office of the police depariment. For all other
applicants, the registration shall take place at any State Police
station,

d. Within 50 days of the effective date of P.L, , c. (€. ]
(now pending before the Legislature as this  bill). the
Superintendent shall prepare the form of registration statement
as described in subsection b, of this section and shail provide a
suitable supply of statements t¢ each orpanized fuil-time
municipal police department and each State Police station,

e. One copy of the completed assault firearms registration
statement shall be returned to the registrant, a second copy shall
be sent to the Superintendent, and, if the registration takes place
a! a municipal police departinent, a third copy shall be retained
by that municipal police departrment,

f, If the owner of an assault firearm which has been registered
pursuant to this section dies, the owner's heirs or estate shall
have 90 days to dispose of that firearm in_accordance with
section 12 of P.L. . c. {C. ] [now pending before the
Legislature as this billl

2. If an assault firsarm registered pursuant 1o the provisions of
tiis section is used in the commission of a orime, the registrant
of that assauit firearm shall be civilly Hable for anv damages
resulting from  that crime.  The lability imposed by this
subsection shall not apply if the agsault firearmn used in the
commission of the crime was stolen and the registrant reporivd
the thefi of the firearm to Jaw enforcement authorities within 24

153



@00~ O o G B

- i R = B S - B L R % S > S R o R B e R B R I I o I T T T e ey o v S b
\ammuswwa—rmcom\lmw.nwm»«aammxlmm.»mm»-amwmﬂmmbwmﬂo

5186 [2R}
23

hours of the registrant s knowledge of the theft,

h. Of the registration fee required pursuant to subsection b of
this section, $20.00 shall be forwarded to the State Treasury for
deposit in the account used by the Violent Crimes Compensation
Board in satisfving claims and for related administrative costs
pursuant to the provisions of the "Criminal Injuries Compensation
Act of 1971." P.L.1971. ¢.317 {C.52:4B-1 et seq.).?

212. {New section) a. Any person who legally owns an assault
firearm on the effective date of this act and who is_unable to
register or chooses not to register the firearm pursuant o section
11 of P.L. . L. {C. } fnow pending befere the
Legislature as this bill) mav retain possession of that firearm for
a period not to exceed one year from the effective date of this
act. During this time period, the owner of the assault firearm
ghall either:

{1} Transfer the assault firearm to any person or firm lawfully
entitled to own or possess such firearm;

(2] Render the assault firearm inoperable; or

(3) Voluntarily surrender the assault firearm pursuvant to the
provisions of N,J.5.2C:39-12,

b. If the owner of an assault firearm elects to render the
firearn inoperable, the owner shall file a certification on a ferm
prescribed by the Superiniendent of the State Police indicating
the date on which the firearm was rendered inoperable. This
certification shall be filed with either the chief law enforcement
officer of the municipality in which the gwner resides or, in the
case of an owner who resides outside this State but stores or
possesses an  assault  firearmn  in  this  State, with the
Superintendent of the State Police,

¢. As used in this section, "inoperable means that the firearm
is altered in such & manner that it cannot be immediately fired
and that the owner or possessor of the firearm does not possess or
have control over the parts necessary to make the firearm

aperable.?
213, (New sectjon) Within 180 days of the enactment of P.L. |
c. (C, ) inow pending before the Legisiature as this billy,

and annually thereafter, the Atterney General shall present a
report o the Legisiature which includes the tvpes and quantities
of firearms surrendered or rendered inoperable pursuvani lo
section 12 of this act and the number and types of eriminal
offenses involving assault firearms and any recommendations,
including additions or deletions to the inventory of asssult
firearms delineated in N.J.5.2C:39-1, which the Attomey General
believes should be considered by the Legislature.®

2112.]1 14,2 This act shall take effect Zfon the first day of the
fourth month after enactment?, except that sections 1, 9 and i1
shall take effect}? immediatelyl.
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PUBLIC SAFETY
Makes certain statutory changes concerming the possession,

purchase and illegal use of assault firearms and large capacity
magazines.
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Appendix &G

Maryland State Law
Anr. Code of MD

Article 27. Crimes and Punishments

H.B. No. 1131 — Ax Act Concernng
HANDGUNS!

Paomemon oF MaANUEACTURE AND SaLe; Prosi-
prrion of StricT LiamwTy For Damaces Causeo
sy CeRTAN CriminaL Use OF FiREARMS,

Signet By THE (3OVERNOR OR
Mav 23, 1588.

PREAMBLE

WHEREAS, Certain handguns generally
include saevarai of the following characteris-
tics: easily concealabie, baliistically inascu-
rate, reiatively light in weight. of iow quality
and manufacture, unreliable as 1o salety,
and of low caliber: and

WHEREAS, Certain handguns have no le-
gitimate socially useful purpose and are not
suitable  for  law enforcement, self-
protection, or sporting activities: and

WHEREAS, Oniy the prohibition of the
manufacture and sale of these handguns
will ramove these handguns from the
streets of this State; now, therefore,

SECTION t, BE {T ENACTED BY THE
GENERAL ASSEMBLY OF MARYLAKRD,
That the Laws of Maryland read as {oliows:
Articig 27 — Crimes ang Punishments * = *

SECTION 3. AND BE T FURTHER EN-
ACTED, That compiiance with the prohibi-
tion of this Act against the manufacture for
distribution or sale, saie, or offer for sale of
hgggguns is hot reguired untii January 1,
1890.

SECTION 4. AND BE [T FURTHER EN-
ACTQEB% That this Act shall take effect July
1, 1988. " " "

CompiLER's NOTES!

1. Sections 36F and 443(h) were amend-
ed, end Sactions 36-1 and 36J were added
by H.B. No. 1131 during 1888,

2. Sections 443(1} and 481E were sdded
by enactment of 5.B. No. 531 during 1989,
This law places specitic semiautomatic
assauit weapons within State restrictions/
requirements relating to handguns, and
tekes effect Jenyary 1, 1890,

3. Ali new and amended sections are in-
cluded in this edition of State Laws and
Publistied Ordinances-Firearms,

36F. [Definitions.]

(8} As used in this subheading, the fol-
lowing words have the meaning indicated.

{b} “Handgun" means any pistol, revolv-
er. or other firearm capable of being con-
cealed on the person, including a short-
barreled shotgun and a short-barreled rifle,
as these terms are defined Delow, except it
does not include a shotgun, rifle, or antigue
firgarm as those terms are defined beiow.

{c] “Antique fireanm"” means:

{1} Any firearm gncluging any firearm with
a matchlock, flintlock, pefcussion cap, or
similar type of ignition system} manufac-
tured in or before 1898 and

{2} Any replica of any firearm described
in paragraph (1} of this subsection if such
replica;

{i} is not designed or redesigned for us-
ing rimfire or conventional centerfire fixed
amraunition, of

fi) Uses rimfire or conventional centerfire
fixed BmruUniten whagh 1 nD ONger meni-

facturecd in the United States and which is
not readily avaifabie in the orginary chan-
rels of commercial trade.

{d) “Rifle” means a weapon designed or
redesignad, made or remads, and intended
to be fired from the shouider ang designed
or redesigned and made or remade 1O use
the energy of the explosive in a fixed metal-
lic cartridge to fira only a single projeciile
through a rified bore for each single pull of
the trigger.

(e} "Sheort-barreled shotgun” means a
shotgun having one or more barrels less
than eighteen inches in iength and any
weapen made from a shotgun {whather by
aiteration, modification, or otherwise) f
such weapon as moditied has an overali
%en?m of less than twenty-six inches.

() “Short-barreled ritie” means z rifie
having one o7 more barrels iess than six-
teen inchas in length and any weapon mads
from a rifie {whether by alteration, modifica-
tion, or otherwise; if such weapon, as modi-
fied, has an overall langth of less than
twenty-six inches.

{g) “Shotgun” means a weapon designed
of redesigned, made or remade, and in-
tended 1o bDe fired from the shoulder ang
designed or redesigned and made or re-
made te use the energy of the explosive in
a fixed shotgun shell to fire through a
smooth bore either a number of bail shot or
a single projectile for each single pull of the
trigger.

h} “Handgun roster” means the roster of
permitted handguns compiled by the Board
under section 38- of this Articie.

(i} “Law enforcement personne!” maans:

{1} Any full-time member of 2 police force
or other agency of the United States, a
State, a county, a municipaiity or other po-
litical subdivision who is responsible for the
prevention and detection of crime and the
enforcement of the laws of the Uniteg
Btates, a State, or of a county or municipal-
ity or other poiiticai subdivision of a State:
angd

{2) Any part-time member of a police
force of & county or municipality who is cer-
tified by the county or municipality as bsing
traied and qualified in the use of hand-

uns.

{i} “Superintendent” means the Superin-
tendent of the Maryland State Police. of the
Superintendent’s designes.

{k} “Vehicie” means any motor vehicle
as gefined in Title 11 of the Transportation
Articla, trains, aircraft, and vessels,

(1} “Board” msans the Handgun Roster
Board. * *

36H. State preemption of weaponz and
simmunition reguiations.

{a} Handguns, rifles, shoiguns, and
smmunition, — Except as proviged in sub-
sections (b}, (¢), and {d) of this section, the
State of Maryland hereby preempts the
rights of any Sounty, MuMcingl COMOTAtoN,
or special taxing district whether by law, or-
dinance, or regulation 1o regulate the pur-
chiase, sale, taxation, fransfer, manufactura,
rapair, ownership, possession, and frans-
portation of the following:

{1} Hendgun, defined in Art. 27.§ 36F(b;

{2} Rifie, as defined i As 27§ 36Fu):

{3} Shotgun, a5 defined in Arn 278
3EFg) and
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(4} Ammunition znd components for the
above enumerated items.

{b) Exceptions. -— Any courty, municipal
corporation, or special taxing district may
tgguiata the purchase, saie. transfer, own-
arship, possession, and transportation of
the weapoens and ammunition listed in sub-
section {a) of this section:

{1} With respect {0 minors,;

{2) With respect to thase activities on or
within 100 vyards of parks, churches,
schools, pubiic buiidings, and other places
of public assembly; howevar, the teaching
of firearms safety training or other educa-
tiona! or sporting use rmay not ba prohibit-
ed; and

{3} with respect 10 law enforcement per-
sonnel of the subdivision.

{c} Authority to amend iocal iaws or
reguiations. — T0 the extent that local laws
or regulations do not create an inconsisten-
cy with the provisions of this section or ex-
pand existing regulatory control, an?/ coun-

, municipal corporation, or special taxing

istrict may exercise its existing authority to
amend any iocal laws Or regulations that
exist before January 1, 1985,

{d} Discharge of handguns, rifles, and
shotguns. — I accordance with faw, any
county, municipal corporation, or special
taxing district may continue {0 reguiate tha
discharge of nandguns, rifies, and shot-
?Uﬂs. but may not prohidit the discharge of
irgarms at establishad ranges.

36-1. [Prohibited activities; injunction to
enjoin certain activities; rules and regula-
tions.]

{a) Except for the manufacture of proto-
type models reguired for design, develop-
ment, testing, and approval by the Board, a
person may not manufacture for distribution
or saig any hanggun that is not inciuded on
the handgun roster in the State.

{b} A person may not sell or offer for sale
in the State a handgun manufactured after
January 1, 1885 that is not on the handgun
roster.

(¢} A person may not manufacture, sell,
or offer for saie any handgun on which the
manufacturer's identification mark or num-
ber is obiiterated. removed, changed, or
otherwise sitered.

td} Tha Superintendent may seek a per-
manent or emporary injunction from a cir-
cuit court o anjoin the wiliful and continu-
ous manufacture, sale, or offer for sale, in
violation of this section, of a handgun not
included on the handgun roster.

{e} Sublect to the provisions of the Ad-
ministrative Procedure Act, the Secretary of
Public Safety and Correctional Services
shali adopt rules and reguiations necessary
to carry out the provisions of this Act.

{f} Nothing in this section shail be con-
strued to interfere with a parson’s ability to
manutacture, selt, or offer 10 selt rifles or
other weapons not gefined as handguns i
saction 36F(b) of this article.

{g} [Penaitiex.}

(1} Any person who manufactures a
handgun for distribution or sale in viclation
of this section shall be guilty of a misde-
meanor and shail be fined not more than
$10.000 for each wiciation.

{2} Any person of entity who selis or of-
fers 10 sei g nandgun n viclation of tig
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saction shafl be guilty of a misdemeanor
and shall be fined not more than $2,500 for
each viclation,

{3} For purposes of this subsection, each
handgun manufactured, sold, or offered for
sale i viciation of this subsection shall be
a separate violation,

{h} {Liability for damages.]

{1} A person or entity may not be heid
strictly liable for damages of any kind re-
suiting from injuries (o another pérson sus-
tained as a resulf of the criminal use of any
firgarm by a thirg person, uniess the perscn
or eniity conspired with the third person o
commit, or willfully aided, abeted. or
causad the commission of the criminal act
in which the firgarm wasg used.

{2) This section may not bs construad ¢
otherwise negate, limit, or modity the doc-
trine of negligence or strict liability relating
to abnormally dangerous products or activi-
ties anc defective products.

36J. [Handgun Roster Board; personnel
end activities.]

(8} [Membership and meetings of the
Board.}

{1} There is & Handgun Roster Board in
the Department of Public Safety ang Cor-
rectionai Services.

{2) The Board shall consist of 9 mem-
bers, appointed by the Governcr with the
advice and consent of the Senats, gach of
whom shail serve for a term of 4 years.

{3) The members of the Board shall be:

{i} The Superintendent;

{li} A representative of the Association of
Chiefs of Police;

(Hi} A representative of the Maryland
State's Attorneys’ Association;

{iv} A represantative of a handgqun manu-
tacturer, preferably a manufacturer from
the State:

(v} A reprasentative of the Maryland
chapter of the Nationali RHls Association;

{vi) A representative of the Maryianders
Against Handgun Abuse; and

(vii} Three {3} citizen members.

{4) The Superintendent shall serve as
Chairman of the Board.

{6) The Board shail meet at the reguest
of the Chairman of the Board or by request
of a majority of the members.

{b} (Handgun roster entry criteria and
dete;mination; compilation, and distribu-
tion.

{1} There is a handgun roster that tha
Board shall compile and publish In the
Marviano Resstesn by July 1, 1889, and
thereafter maintain, of permitted handguns
that are useful for legitimate sporting, seit-
protection, or faw enforcement purposes.

{2} The Board shal consider the following
characteristics of a hanggun in determining
whether any handgun should be placed on
the handgun roster:

B Concealabitity;

(i) Ballistic accuracy;

(Hl) Weight;

{iv} Qualty of materiais;

{v} Quality of manufacture:

{vi} Reliability as to satety,

{vif} Caiiber;

{viity Detectabitity by the standard securi-
ty equipment commonly used at airpons or
courthouses and approved by the Federal
Aviation Administration for use at airports in
the United States: and o

{ix} Utility for legitimate sporting activi-
ties. self.protection, or law enforcement,

{4} The Board shall semannually:

{i} Pubish the handgun roster in the
Manviano Reassten ang
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(i} Send a copy of the handgun roster o
all pistol and revolver dealers that are li-
cansad under section 443 of this articie.

{¢} [Placing & handgun on the handgun
roster; court action.}

{1} The Board may place a handgun on
the handgun roster upon the Board's own
initiativa.

{2} On the successful petition of any per-
son, subject to the provisions of subsec-
tions {e) and () of this section, the Board
shall place & handgun On the handgun ros-
ter uniess a court, after all appeais are ex-
hausted, has made a finging that the deci-
sion of the Board shall be affirmsd.

{d) [Petitioning for placement on hand-
gun roster; requirements.}

{1) A person who petitions for placement
of a handgun on the handgun roster shail
bear the burden of proof that the handgun
shouid be placed on the roster.

{2) A petition to place g handgun on the
handgun rester shail be submitted in writing
and shail be in the form and mannegr pre-
scribed by the Board.

{e} [Period for Board to approve or deny
petition.}

{1} Upon receipt of a petition to place &
handgun on the handgun roster, the Board
shall, within 45 days of recsipt of the peti-
tion:

{i) Deny the petition in writing, stating the
reasons tor denial; or

{li} Approve the petition and pubiish a de-
scrigtion of the handgun in the Marvianp
Reasrer, incfuding notice that any objection
to its inciusion in the handgun rosier must
be filed with the Board within 30 days.

{2} i the Boarg fails to deny or approve
a patition within the tme requirad under
paragraph {1) of this subsection, the peti-
tion shall be considered denied.

{f1) [Notification of denial by Board; re-
quest for hearing and burden of proof to
be met by petitioner; haaring and decision
by Board: handgun testing by Board.}

{i} if the Boarg denies a petition to place
a handgun on the handgun roster, the
Board shail notify the petitioner by certified
mail, return receipt requested.

(i} The petitioner may request a hearing
within 15 days from the date that the
Board's denial letter is recsived,

{2} The Board shall, within & reasonable
time not 1o exceed 90 days afier raceiving
a raquest for a hearing, both hoid a hearing
on the petition and issue a written finai de-
cision on the patition.

{3) The Boarg shall provide notice of tha
nearing in accorgance with the Administra-
tive Procedure Act.

{4} At a hearing heid undsr this subsec-
tion, the petitionar shall have the burden of
proving to the Board, that the handgun at
issue i3 useful for lagitimate sporting, law
gnforcement, or seif-protection purposes,
and therefore shouid De placed on the ros-
tar,

{8} Any agg;’éeved party of record may
appeat withinn 30 days & final decision of the
Board in accordance wah the Administra-
tive Procedure Act.

{6} Nothing in this section shail be con-
strued as Yequiring the Board fo test any
handgun or have any handgun tested at the
Board's expense.

Explosives
133A. Molotov cockiail,
{2} it is untawiul for any person to manu-

facture, assembie, use or possess in this
Stats, any device COMmonly KNown 8% 8
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firebomb or a2 Molotov cocktail. Such a de-
vice is defined as any container which ig
filed with an incendiary mixture or flamma-
ble material or liguid, and is designed and
intanded to be used as a destruclive device
and whose ignition is caused by flame, fric.
Hon, concussion, detonation or othet meth-
od which will produce destructive effects
primarily through combustion rather ihan
explosion. This provision does not axtend
to those containers that contain and that
are primarity designed and approved for the
transportation or storage of & partcular
mixture, material or Hguid,

(b} Viptation of this section i5 a misde-
meanor and is punishable upon conviction
by imprisonment in theé penitentiary for not
to excasd 5 years, or by fine not to exceed
$2,500 or both,

1388, Destructive expiosive devices.

{8) Devices made illegal.— A person
may not manufacture, assemble, possess,
transport, or place in this State any de-
structive explosive device with the intent o
terrorize, frighten, intimidate, threaten, or
harass,

{b) Definition. — The term, “destructive
explosive device” shall inciude any explo-
sive, as defined by Articla 38A, § ZB(1) of
the Code, ingendiary of poiSONOUS gas in-
corporated into a bomb, grenade, rocket
having a propeliant charge, missile having
an expiosive Of incendiary charge, mina, or
other simiiar device.

{c} Penaity. ~ A person who vioiates this
sacton is guilty of a felony and, upon con-
viction, is subject to imprisonmaent for 20
yasars or a fina of $10.000 or both.

Machine Guns

372. Definitions, “Machine gun" as used
in this subtitle. means a weapon, of any de-
seription, by whatever name known, loaded
or unicaded, from which rmore than one
shot or builet may be automatically dis-
charged from & magazine, by a single fuhc-
tion of the firing device.

“Crime of viotence™ applies to and in-
cludes any of the foliowing crimes or an at-
tempt to commit any of the same, namely,
murder of any degree, mansiaughter, kid-
napping, rape in any degree, mayhem, as-
saulf with intent to do great bodily harm,
assault with intent to murder, assault with
intent to rape, robbery, burglary, house-
breaking, breaking and entering and theft.

“Person™ appligs to and includes firm,
partnarship, association or corporation.

375. What constitules aggressive pur-
pose. Possession of use of a machine gun
shali be presumesd to be for offensive or ag-
grassive purpose:

{8} When the machine gun is on premises
not owned or rented, for bona fide perma-
nent residence or business ogscupancy, by
the person in whose possassion the ma-
chine gun may be found; or

{b) When in the possession of, or useq
by, an unnaturgiized forgign-born person,
of a parson who has been gonvicted of a
crime of violence in any court of record,
state or federal, of the United States of
America, its territories or insuldr posses-
sions; or

tc} When the maching gun is of the king
described in §378 and has not been regis-
tared as in sald section required: or

{d} When empty Of inatied shells whigh
have been used or are susceptitde of being
used in the maching gun are found in ihe
immediawe vicinity thareot



376. Presence prima facie evidence of
use. The presence of g maching gun in any
room, boat, or vehicle shali be evidence of
the possession or use of the machine gun
by each person occupying the room, boat,
or vehicle where the weaporn i$ found.

377, Exceptions. Nothing containgd in
this subtitie shall prohibit of interfere with:

{1} The manufacture for. and saie of, ma-
chine guns to the military forces or the
peace officers ot the Umied States, the
saveral states or of any political subdivision
thersof, of the transporiaton required for
that purpose;

{2} The possession of & machine gun for
scientific purpose; or the possession of a
machine gun not ysable 85 @ weapon and
possessed as a curiosity, ornament, of
Kgepsake;

(3} The possession of 8 maching gun for
a purpose manifestly not aggressive or of-
fensive.,

378, Manufacturer's register; inspection
of siock. Every manufacturer shall keep a
register of all machine guns manufactured
or handled by him. This register shail show
the method and serial number, date of man-
ufacture, sale, loan, gift, delivery or receipt,
of every machine gun, the name, address,
and cccupation of the persen to whom the
machine guin wa$ soid, loanad. given or de-
livered, of from whom it was acquired by
the person to whom the machine gun was
soid, foaned, given or delivered, or from
whom received. Upon demand every manu-
facturer shali perenit any marshal, sherilf or
police officer to inspect his entire stock of
machine guns, parts. ang supplies therefor,
and shail produce the register, herein re-
quirad, for inspection. A violation of any
provision of this section shall be punishable
by a fine of not more than one hundred dol-
lars.

379. Registration of machine guns. Ex-
cept in the calendar year it was purchased,
every machine gun in this State snall be
ragistered with the Superiniendent of the
Maryland State Police annually during the
month of May. Also, every machine gun
shail be registered within 24 hours after ifs
acquisition. Blanks for registration shall be
prepared by the Superintendent of the
State Police and furnished upon applica-
tion. To comply with this section the appli-
cation as filed must show the make, mote,
serial number, caliber, type. bare! length,
finish, country of origin of the gun, and the
name, address, race. sex. date of birth,
Maryiand driver's license number, and oc-
cupation of the person in possession of the
gun. from whom and the purpose for which
the gun was acguired. The registration data
shail not be subiect to inspection by the
public. Any person failling to register any
gun as required by this section shall be pre-
sumed o possess the same for offensive
ar aggressiva purpose. 7

382. Uniformity of interpretation. This
subtitie shall be s interpretsd and con-
struad az 1o effactuate its general purposs
© make uniform the law of those states
which enact it

3EZ. Sheort titte. This subtitie may be cited
as the Uniform Machine dun Act.

Minors, Seliing Deadly Weapons To

406, Sele, efc., of deadly weapon or am-
munition therefor to minor; exceptions. |t
shall be uniawful for any person. be he li-
censed dealer or not, to sei, tarfer or give
away any firearms whatsoever, or cther
deadly wegoons of any ammunition there.

for, to any minor under the ags of sighteen
years, except with the express permission
of & parent ¢r guardian of such rminor. Any
person violating this section shall on con-
viction therec! pay a fine of not jess than
fifty nor more than two bunared doliars, to-
gether with the costs of prosecution; and
uporr fallure to pay said fing and costs shall
be commifted to jail and confined thersin
until such fine and costs are paid, of for the
pariod of sixty days, whnichever shai first
occur, provided, however, that the provi-
sions ! this section shail not apply 1o &
member of any organizad militia in Mary-
land, when said member is engaged in su-
pervised training, marksmanship activities
or any cther performance of his official
duty, ang provided further that none of the
restrictions or limitations contained herain
shall apply te any adult or qualified supervi-
sor or instructor of a recognized organiza-
tion engaged in the instruction of marks-
manship.

CompiLER's NoTe:

State law preempts local restrictions on
possession or sale of handgun ammuni-
zigg.z 57 Op. Aty Gen. {December 10,

)

Pistols

441, Definitions.

(&) As used in this subtitle —

(b} The term “person” includes an indi-
vidual, parinership, association or corpora-
tion.

{c} The term “pistol or revolver” means
any firearm with barrel jess than twelve
inches in length, inciuding signal, starter,
and blank pistols.

{d} The term “desier” means any person
angaged in tha business of seiling firearms
at wholesate or retail, or any person en-
?agecf in the business of repairing such
irearms.

{e} The term “crime of viglence” means
abduction: arson, burglary. inciuding com-
montaw and ail statutory and storshouse
torms of burglary offenses; escaps; house-
brezking: kidnapping; manslaughter, ex-
cepting mvoluntary mansiaughter; mayhem;
murder, rape: robbery; robbery with & dead-
ty weapon; sexual offense in tha first de-
gree, and sodomy, or an attempt to commit
any of the aforesaid offenses; or assault
with intent © commit any other offense
punishable by imprisonment for more than
ane year.

{f} The term “fugitive from Justice”
means any person who has fied from a
shariff or other peace officer within this
State, or who has Hed from any state, tarri
tory or the District of Columbia, or posses-
sion of the Linited States, 1o avoid prosscu-
tion for a crime of viglence or to avoid
giving testimony in any orimingl proceesing.

ig) The ferm “antique pistol or revolver”
Means:

{1) Any pistol or revolver {including any
mistol of revolver with 8 matehiock, #intlotk,
perocussion Cap of similar type of ignition
system manufactured In or before 1BGE;

<and

{2} Any replica of any pistol or revolver
gescribed in paragraph (1) if the replica:

(i} Is not designed or redesigned for us-
mg rimfire or conventional centarfire fixed
ammupition; or

(i) Uses rimfire or conventional centerfira
fixed gmmunition which is no longar manu-
factured in the United States ang which i
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not readity avaiiable in the ordinary chan-
nais of commarcial trade.

442, Sele or transfer of pistols and re-
volvars,

{a} Right 1o reguiate sales preempted by
State. All restrictions imposed by the laws,
ordinances or regulations of all subordinate
iurisdictions within the State of Maryiand on
sales of pistols or revolvers are supersaded
by this section, and the State of Marylang
heredy presmpts the rights of such urisdic-
tions to reguiaty the sais of pistols and re-
volvers.

{b} Applicetion to purchase or transfer,
No cealer shall sell Or transter any pistol or
revoiver untii after seven days shall have
elapsed from the time an appiication to pur-
cthase or transfer shail have basn executed
by the prospactive purchaser or iransferes,
in triplicate, and torwarded by the prospec-
tive seller or transferor to the Superinten-
dent of the Maryiand State Police.

(¢} Same — Disposition of copies. The
dealer shall promptly alter receiving an ap-
plication 1¢ purchase or transfer, completed
in accordance with subsection (e} below,
forward ong copy of the same. by certified
mail, to the Superintendent of the Marylang
State Police. The copy forwarded 10 the
sale Superintendent shail contain the name,
address, and signature of the prospective
safier or transferor. The prospective selier
or transferor shall retain one copy of the
apptication for a period of rnot less than
three years, The prospective purchaser or
ransferse shall be entitied to the remaining
copdy of the application.

(¢} Same - Statement of penaities for
supniying faise information required, The
apphcation to purchase or transfer shall
bear the following legend: “Any false infor-
miation supplied or statement made in this
application is a crime which may be pun-
ished by imprisonment for a period of not
mare than two years, or a fine of not more
than §1,000, or both.”

{e} Same - information required. The
apphication 1o purchase or ¥Fansfer shall
contain the following information:

(1) Applicant’s narme, addrass., occupa-
tior. place and date of birth, height, weight,
race, eye and hair color and signature, In
the avent the applicant is a corporation, the
application shali be completed and execut-
ed by a corporate officer who is a resicent
of the jurisdiction in which the application is
made.

{2} A statement by the applicant that he
or she:

{i} Has never been convicted of a crime
of viclence, in this State or sisswhere, or of
any of the provisions of this subtitle.

EE) Is not a fugitive from justice.

i) 15 not an habitual drunkard.

{iv} is not an addict or an habitual user of
narcolics, barbifurates or amphetamings.

{v} Fas never spent more than thirty con-
sescutive days in any maedical institution for
tregtment of & menta! disorder or disorders,
uniess tharg is attachsd to the application a
physician's certficate. issued within thirty
days prior {G the dats of application, certify.
ing that the applicant is capable of pos-
Sessing a bistol or revoiver without undue
dangsr 10 himsai or hersalf, or to others.

tvi} is at lsast 27 years of age as required
by federal law.

{vil) Has or has not submitted a prior ap-
pfication and, if so. when and where.

(3} The cate and houwr the application wasg
delivered in compisted form 1o the prospec-
tive sefier or transferor by the prospective
surcheser of fransierse. " 0
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{g) Sale prohibited to disspproved appli-
cant; exceptions. — No deaier shall seli or
transfer a pistol of revoiver 1o an applicant
whose application has been timety disap-
proved, uniess such disapproval has been
subsequently withdrawn by the Superinten-
dent of the Maryiand Staie Police andfor
nis duly authorized agent Of agents or over-
ruted by the action of the courts * *°

{iy Notification of compileted transaction;
permanent record of sales and transfers,
Any dealer who seils or ransters a pistol or
revoiver in compliance with this subtitle
shall forward a copy of the written notfics-
tion of such compieted transaction., withm
seven days from the date of defivery of the
said pistol or revoiver, ¢ the Supserinten-
dent of the Maryland State Police. whose
duty # shall be to maintain a permaneant re-
cord of all such completed sales ang trans-
fars of pistols ang revoivers in the State.
The notification shall contain an igentitying
description of the pistol or revolver soic or
transierrad inciuding its caliber. make, mod-
el, manufacturer's serial number, if any, and
any other special or peculiar characteristics
or marking by which the said pistol or re-
volver may be identified.

{i} Construction of section. Nothm% in
this section shall De construed to affect
sales andjor transters for bong fide resaie
in the ordinary course of business of a per-
son duly licensad under §443 of this subti-
tie, or sales, transfer, and/or the use of pis-
tois or revoivers by any person authorized
or required to sell, transfer, andfor use
such pistols or revolvers as part of s of
her duties as a member of any official po-
fice force or other law enforcement agency,
the armed forces or other faw enforcemant
agency, the armed forces of the United
States, including ali official reserve organi-
zations, or the Maryland National Guard.

tk} Penalties. — Any person who know-
ingly gives any laise information Or makas
any material misstatement in an apphication
roquired by this section, or who fails to
promptly forward such application to the
Superintendent of the Maryland State Po-
lice or his duly authorized agent or agents,
or who seils or transfers a pistol or revoiver
0 a person other than the one by whom
application was made, or who otherwise
selis, transfers. purchases, or receives
transfer of a pisto! or revolver in violation of
this section, shall upon conviction thereot
be subject to the penalties hereinafter pro-
vided in §448 of this subtitie,

443, Pistc! and revolver dealer’s license.

{8} Required. ~ No person shall engage
in the business of seiling pistols or revoiv-
ers unless he lawlully possesseés and con-
spicucusly displays at his piace of busi
ness, in addition 10 any other license
raquired by iaw, & pistol and revolver deai-
81’5 fcense issuad tg the Superintendent of
the Maryland State Police or his duly avtho-
rized agent or agsris. Such hcense shall
identify the lcensee and the location of his
sigce of busingss. Dne such license shall
be required for each siace of Dusingss
where pistols or revolvers arg sold. © " °

{c} Application for license -~ Statement
of penalties for giving false information
required. — Every annual appicaton for a

istol ang revolver dealer’'s ficense shall

ar the folipwmg legend: “Any faise infor-
mation supplied or statement made in this
application is & crime which may be pun-
ished by imprisonment for & period of not
more than two years, or a fing of not more
thar $1.000, or both.”

i} Same — information required. — The
appilcation for & stol and revoiver gealer’s

5¢

licanse shali contain the following informa-
Hon:

{1} Applicant's name, address, place and
date of birth, height, weight, race, sye and
hair color ang signature. in the event the
applicant is a corporation, the application
shail be completed and execuied by a cor-
porate officer who is a resident of the juris-
diction in which the application is made.

{2} A ciear and recognizabie photograph
of the applicant, except where such photo-
graph has been submitted with a prior
year's applisation.

{3) A set of the applicant’s fingerprints,
except where such fingerprints have bean
submitted with a prior year's application.

{4} A statement Dy the applicant that he
or sha:

(i) Is a citizen of the Uniteef States.

{i} is at isast 21 years of age as required
by federa! law.

{iiij Has never been convicted of a crime
of vioience, in this State or sisewhere, or of
any of the provisions of this subtitie.

{iv) is not a fugitive from justice.

{¥} Is not an habitual drunkard.

{wi) Is not an addict or an habitual user of
narcotics, barbiturates or amphetamines.

tvil) Has never spent more than thirty
consacutive c}azs in any meadical instiution
for treatmant of & mentat disorder or disor-
gers, Jniess thare is attached to the appii-
cation a physician's certificate, issusd with-
in thirty days prior to the date of
application, certifying that the applicant is
capable of possessing & pistol or ravolver
without undue dangsr to himsel! or herself,
or to othars. = " "

(h} Revocation of license. — The Super-
intandent of the Maryiand State Police or
his duly authorized agent or agents shail re-
voke an issued pistol and revolver daaler’s
license, by written notification forwarded to
the licensee, undsr any of the following cir-
cumstances:

{1} Whean it is discoversd false informa-
tion or statements have been supplied or
made in ar application required by this sec-
fion.

{2} If the licenses is convicted of a ¢rime
of violence, in this State or sisewhare, or of
any of the provisions of this subtitle, or is a
fugitive from justice, or is an habitual drunk-
ard, or is addicted to or an habitual user of
narcctics, barbiturates or amphetamines, or
has spent more than thirty consecutive
days in any madical institution for treatment
of a mental disorder or disorders, uniess
the licensee produces a physician's certili-
cate, issued subsequent 10 the last period
of institutionaiization, certifying that the ii-
censes is capable of possessing a pistol or
revolver without undus danger 1o himsesif or
hersetf, or {oc others.

{3} i the licensee has willlully manufac-
tured, offered 10 seil, or sold & handgun not
on the hangdgun roster in violation of sec-
don 36-1 of this articie.

i} Ssles by person whose license hus
been revoked prohibited; exceplions. «
No person shail engage in the busingss of
seHing pistols of revolvers whose pistol and
revolver dagler's license has besh revoked,
uniess such revocation has been subse-
quantiy withdrawn by tha Superintendant of
the Maryland State Police andjor his duly
aythorized agent or agents or overruled by
the action of the courts pursuant 1 subsec-
fian () beiow,

{i} Mesring on revocation of licenas; judi-
cial raview. -— Any prospeciive dealsr ag-
grieved by the sclon of e State Police
may reGuest @ hearing within thirty (30}
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gays from the date when written notice was
forwarded to such aggrieved person by
writing o the Superintendert of State Po-
lice. who shali grant the hearing within fif.
teen days of said request. Said hearing and
subseguent proceedings of judicial review,
# any, thereupon following shall be con-
ducted in accordance with the provisions of
the Administrative Procedurs Act A sus-
pension or revocation shall not take effect
while an appeal is pending, * " *

iy The Superintendent of the Maryland

tate Police shall adopt ragulations o im-
piemaent the inclusion of an assault weapon,
as defineg under § 481k of this Article.
within the license, saies, and transfer re-
quirements under this section.

444, Obliterating, etc., |ldenfification
mark or number. It shail be uniawfui for
anyona to obliterate, rémave, change or al-
ter the manufacturer's identification mark or
number on any firearms. Whenever on trial
for a violation of this section the defendamt
is shown to have or have had possession
of any such firearms, such fact shall be pre-
sumptive evidence that the dsfendant oblit-
erated, removed, changed or altered the
manufacturer's identification mark or num-
bar.

445. Restrictiona on sale, transfer and
possession of pistois and revoivers.

{a} Right to regulste transfer and pos-
session of pistols and revolvers preempt-
ed by State. All restrictions imposed by the
taws, ordinancas or regulations of ali subor-
dinate jurisdictions within the State of Mary-
land on possession or transfers by private
parties of pistons and ravolvers are super-
seded by this section and the Siate of
Marviandg hereby preempts the right of such
jurisdictions to regulate the possession and
ransfer of pistois and revoivers.

(b} Sale or transfer to criminal, fugitive,
Bi¢. A dealer or parson may not sai or
transfer a pistol or revoiver 10 a person
whom he knows of has reasonable cause
t¢ believe has been convicted of a crime of
viclence, or of any of the provisions of this
subtitle, o is a fugitive from justice, or is an
habitual drunkard, or is addicted to or an
habitual user of rarcotics, barbiturates or
amphetamines, or is of unsound mind, ¢r 0
any parson visibly under the influence of al-
cohiol or drugs, or to any person under 21
years of age as required by federal law.

fc) Peasession by criminal, fugitive, etc,
A person may not possess a pisto! or re-
volvar if the parson:

{1} Has been convicted of a crims of vio-
lenca, or of any of the provisions of this
subtitie; or

{2} is:

{i} A fugitive from justice;

{it} A habituai drunkard;

{iiij A habituatl abuser of narcotics, barbi-
wrgtes or amphétamings; or

{iv} Suffering from a mental disorder as
gefingd in § 10-101(N2) of the Health-
Genarat Article and has & history of viclent
behavior against another person of self, or
has bosn confined for mors than 30 con-
sagutive days 1o a facility as defined in §
10-101 of the Health-Genaral Artigle, unless
the Derson possesses a physician's certifi-
cation that the person is capable of pos-
s858ing & pisiol or revolver without undus
da:gser {0 the person or 1o others.

. Sale, transter, eic., of atolen pistol
 shall be unlewfu! for any person to pos-
s@ss, sl transfer or otherwise dispose of
any stolen pistol or revolver, knowing of
hgwing reasonalis cause 1o belleve same o
have Desn sioken



447. Antigue or unserviceable firearm
excepted. The provisions of this subtitie
shall not be construed to inciude any an-
tque or unserviceable firearms sold or
transierred and/or held as curics of muse-
utr piecas.

447A. Marine signal pisiois, etc. This
sublitie goes not appiy W an?( sighai pistol
or other visual distress signal approved by
the United States Coast Guard for use as a
marine safety device.

448. Penalties. Any person violating any
of the provisions of this subtitie unless oth-
arwise stated hergin shall upon convicton
be fined not motre than one thousand doi-
tars (81,000 or imprisoned for not more
than three years, or both. Any prospective
purchassr making 2 false material state-
ment on an applicaton to purchase or
transfer required by §442 or any deaier
making a faise material statement on an ap-
piication for a pistol and revolver dealer's §i-
cense required b}( §443 shall upon convie-
tion thereof be fined not more than one
thousand deilars ($1,000) or imprisoned for
not more than two (2} years, or both.

Rifles and Shotguns

481C, Short-barreled rifles and shortbar-
reled shotgunsg.

{a) Definitions, —

{1} In this section. the foilowing words
have the meanings indicated:

(2) “Rifle” = * - [is defined in § 36F{d)}

{3} “Short-barreled shotgun™ * * * [is de-
fined in § 36F (e}

{4} “Short-barreied ritie” " * " {is defined
in § 36F(N]

{5) “Shotgun” * * * [is definad in § 36F(gj]

{63 The terms short-barrefed shotgun and
short-barreied rifle do nof inciude:

(i} Antigue firearms as definad in §36F(c)
of this articte;

(i} Any cevice which is neither designed
nor redesigned for use as a weapon, which
is redesigned for use as a signaling, pyro-
technic, line throwing, safety, or similar ce-
vice; or

{iii} Any frearm which is incapabie of dis-
charging a shot by means of an explosive
and incepable of being readily restored to a
firing condition,

{b} Possession of short-barreled rifle or
short-barreled  shotgun  prohibited. —
Except as provided in subsection (c), a per-
son may not possess a shon-barreled rifie
or short-harraled shotgun,

{¢) Exceptions; registration. - The pro-
visions of subsection (b} of this section do
not appily 1o the ‘ilowing individuals, while
or official business:

{i} Law enforcement personnel of the
United Btates or of this State, or of any po-
itical subdivision of this State;

tii} A mambaer of the armed forces of the
United States or the national guard while on
duty or traveliing to or from duty;

{iii} Law enforcement parsonngl of anoath-
ar state or of a politicai subdivision of an-
other state, while temporarily in this State:

{ivi A jaller. prison guard, warden, or
guard or kegper 0f any penal, correctional,
oF detenticn instifution in this State: and

(v} A sheriff, and a temparary or fuli-time
deputy shariff,

{2} A person may posses a short-barteled
shotgun or short-barreleg rifie which has
been registered with the United States gov-
arnmant in accordance with United States
statutes. in any prosecution under this sec-
tion, the defendant has the burden of prov-
ing the tawhul registration of the shon-
barreled shotgun or short-barreled rifle.

(d} Penalty. — Any person violating the
provisions of this saction is guity of & mis-
demeanocr and upon conviction is subject &
a fine not exceedm? $5.000 or imprison-
ment not exceeding five yaars, or both,

481E. [Assauit Weapons.]

() [Definition.]

{1} in this section, “assauit weapon”
means any of the following specific fire-
arms or their copies regardless of which
company produced and manufactured that
firearm:

i) UZi MM in sny format (Carisine, Hfie);
(i) RECXLER and KOCH HK 81 A3 (308 caiibes), 83-A

(223 caliber), o7 94;

(i) GALIL 5.5BMM and 7.62MM;

(ivi FN LAR and FN FAlL Asssult Ritle;

(v} MAC 10-11 in any format;

{¥i} TAC-1 Carbina in 45 ACF o OMM:

{vily COLY AR 15 in any format;

{AlFNG (223 Carbine;

{ix} AVFOMAT KALASHNIKOV Semistometic Rifte in
any formay;

{x} CALICO M 300 SMM Asssult Rifte or Carpins;

{xi} S1G 550/551 Asssutt Rifte {.223 caliber};

{xil) FAMAS 5.5BMM (223 catiber);

{xiMOSSBERG MODEL 500 BULLPUP Assault Shot-

S

fxiv? UBAS-12 Semi-Auto Aasault Shotgun;

{xv) FEATHER CENTERFIRE AT-9 Semi-Aulo;

{xvi) STEYR-AUG-SA Semi-Auto (223 caliber);

(vt VALMET M-76 and MT8 in il formats;

(xvisijAP 8 Assault Pistol;

(xix) DRAGUNOY Snips: Rifie (7.62 X 39MM);

(xx) STRIER 12 Asasuf! Sheigun it el formhats;

{xxi) THOMPSON ORDNANCE 1827 snd M1 in ail for-

mats;
(exiifRUGER MINI-14 Foiding Stock Moded {223 cali-

but);

{uiii)D)AEWOL AR 110-100; ang
(XxW)INTRATEC TEC § and TEC IMM.

{2) “Assault weapon” coes not inciuds
any firearm modified to render it perma-
nently inoperative.

(b} [Deaier's Responaibilities.]

{1} A dealer or person may no! sell or
Transfer any assault weapon to a person
whom the dealer of person knows OF has
reasonable causs 1o believe:

{l} Has been convicted of a crime of vio-
lance or of any of the provisions of this
subtitie;

{ii) i1s a fugitive from justice;

{ili} is an habitual drunkard or is addicteg
o or an habitual user of narcotics, barbitu-
rates, or amphetamines,

{iv) is of unsound mind;

{v} is visibly under the influence of alco-
Hol or drugs; of

ivi) is under 21 years of age.

2) A dealer may not sell or transfer any
assault weapon until the dealer complies
with alf of the requirements for the sale or
transfer of a pistol or ravolver as provided
for uncer §442 of this articie.

{c) [Penaity — ] A person who knowing-
ly viotates any provision of this section or
who knowingly gives faise information in or-
der to obtain an assault weapon shall, on
cenviction, be fined not more than $10.000
or imprisonad for not more than 3 years or
both,

Compier's Notes:

1. The foliowing jurisdiction reguires &
waiting period and notification to law en-
forcement officials before weapons may
be delivered to purchasers [The asterisk
{*) indicates another listing}

Cumberisnd® (2 days)

2. A permit to purchase must be ob-
tained before a firearm may be soid or de-
livered tc a purchaser or recipient in the
foliowing jurisdiction [The asterisk {*) indi-
cates another listing]

Cumberiand”

3. The foliowing jurisdictions restrict the
age at which it is lawtul for a person to
purchase or receive & firearm [An asterisk
{*} rext o a name indicates another lisi-

ing]

Annepolin™ Baitinore County®

Prince George’s Qounty

4. The following jurisdictions restrict the
sale of firearms [i.e., {8} requirement for a
State or jocai license to sell firearms, or
{b} recordkeeping requirements imposed
gs & condition of lawful sale of firearms,
or {c} other (specified)] [The asterisk (*)
indicates another listing]

Annapolis” (b}

5. The foliowing jurisdiction hoids par-
ents/ guardians of underage parsons lia-
bie for acts wrongfully committed with
firearms [The asterisk (%) indicates anoth-
er listing]

Baiimore County”

Massachusetis State Law
Ann. Laws of MA

Comeisrs Note:

The District Attomey for Widdiesex
County has furnished a summary of some
of the firearms laws of this State. Extracts
are included as & supplement immediately
following the Annotsted Lews of Massg-
chusetls.

Chapter 140. Licenses

121. Definitions; application for license
or identification card; exceptions, in sec-
tions ong hundred and twenty-two 10 one
hundred and thirty-ong F, inciusive, “fire-
arm” shall mean a pistol, revoiver or other
weapon of any description loadsd or un-
ipaded, from which 2 shot or bullet can be
discharged and of which the length of bar-
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ret is tess than sixteen inches or eighteen
inches in the case of a shotgun, and the
term “length of barrel” shall mean that por-
tion of a firgarm, rifle, shotgun or machine
gun through which a shot or buiiet is driven,
guided or stabilized, and shall include the
chamber. A *Sawed-off shotgun” shail
mean any weapson made from g shotgun,
whether by aitaration. modification or other.
wige, if such weapon gs moditied has one
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Appendix H

List of Hawaii Law Enforcement Agencies Contacted

Honorable Warren Price 1l
Attorney General

Department of the Attorney General
425 Queen Sireet

Honolulu, Hl 86813

Mr. Jon R. Cno

Prosecuting Attorney
Prosecuting Attorney’s Office
County of Hawaii

34 Rainbow Drive

Hilo, HE 96720

Mr. Victor V. Viarra

Chief of Police

Hawail Police Department
349 Kapioiani Street

Hiio, Hl 96720

Mr. Keith Kaneshiro

Prosacuting Attorney

Department of the Prosecuting Attorney
1164 Bishop Strest

Monoiulu, HE 96813

Mr. Harold Kawasaki
Acting Police Chief
Honolulu Police Department
1455 S. Beretania Street
Honolulu, HIE 96814

Mr. Ryan E. Jimenez

Prosecuting Attormey

Oifice of the Prosscuting Altornay
County of Kauai

4396 Rice Street

Lihue, Hl 96768
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Mr. Calvin C. Fujita
Ghief of Police

Kauai Police Department
4396 Rice Street

Lihug, Hl 96766

Mr. Joseph Cardoza

Prosecuting Attorney

Department of the Public Prosecutor
County of Maui

200G South High Street

Waliuku, Hl 96793

Mr. Howard Tagomori
Chief of Pclice

Maui Depariment of Police
200 South High Street
Wailuku, Hl 96793
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Samuei B. K. Chang { ‘\Y; ”“"“\

Director
r*"““\

LEGISLATIVE REFERENCE BUREAU
State of Hawasi

State Capuiot

Honoluly, Mawan 96813

Phone (808} 548-6237

July 3, 18990
4352A

Mr. Keith Kaneshiro

Prosecuting Attorney
Department of the Prosecuting Attorney

1164 Bishop St.
Honoiuiu, Hl 96813

Dear Keith:

The Legislative Reference Bureau has been assigned to study the sffectiveness of
banning firearms pursuant to S.C.R. No. 227, S.D. 1, adcpted during the Regular Session of
1930. This resolution specifically requests that the Bureau inciude in the study a "description,
based on information provided by the coumty police departments and the county prosecuting
attorneys and the Department of the Attorney General, of the planning and commitment of
resources required of the State and counties in order to implement an effective firearms ban.”

Accordingly, the Bureau is soliciting your input in estimating the resources and planning
required by your office in order to implement andg enforce a firgarms ban. | am enclosing a copy
of S.C.R. No. 227, S.D. 1, for your review. As you will see, the resclution refers rather generaily
to a firearms ban. For purposes of your input, however, | ask you to consider separately a ban
an all handguns and a ban on assault type weapons. Also, please feel free 1o comment on any
other issue to be addressed in the study.

t would appreciate receiving a written response from your office by July 27th. lfyou ora
member of your staff wish to discuss any issue raised in the resoiution or have any guestions
concerning this request, please do not hesitate to contact me. Thank you for your assistance in

this matter.

Sincerely yours,

e

Charlotte A. Carter-Yamauchi
Researcher

CACY:mm
Enciosure
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Appendix J

Samuel B. X. Chang
Direcion

LEGISLATIVE REFERENCE BUREAU
State of Hawai

State Capitol

Honolulu, Hawaii $6813

Phone (808} 548-6237

September 6, 1990
4382A

Mr. Keith Kaneshira

Prosacuting Attorney

Dapartment of the Prosecuting Attorney
1164 Bishop Street

Honolulu, Hawaii 96813

Dear Mr. Kaneshiro:

i am writing to follow-up o my original fetter, dated July 3, 1880, in which | requested your
input on a study for the 1981 Legisiature concerning the effectiveness of banning firearms in
Hawaii. A copy of this lstter, as well as the undgerlying Senate Concurrent Resoiution raquesting
the study, are enciosed for your convenience.

The Legislature has requested that the study include a description cf the planning and
resourcss required of the State and counties in crder to implement an effactive firearms ban. The
Bureau's response to the Legisiature on this issue will be based upon the information provided by
local law anforcement agenciss. As of this date, | have not received any response from your office.
The Bureau wouid like to make every effort to include your input; however, responses not received
in a timely manner cannot be inciuded. | originally requested a response by July 27th; however,
recognizing that extenuating circumstances may have delayed your response, | am wiiling to extend

the deadline to September 28, 1930,
If you intend to respond, but are unable to meet this timetable, please give me a call so we
can work out a suitable date. Also, please do not hesitate to contact me if you or a member of your

staff have any questions.
Your input on this study is important; | hope you will see fit {0 respond.

Sincerely yours,

Charlotte A. Carter-Yarnauchi

Researcher

CACYat
Encs.
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Appendix K

Department of the Treasury | ) ~
BUREAU OF ALCOHOL, E \W
TOBACCO & FIREARMS ==

WASHINGTON, D.C. 20226 24 HOUR TELEPHONE: (202) 566-7135

July, 1989

BARRED FRBOM IMPORTATION:

AR47 type 865 type

AK473 type 8687 type

AX74 type 875 type

AKS type Galil type

AKM type Type 56 type
AXMS type Tvpe 365 type

848 type Valwet M76 type
ARM type Valmat M78 type
B4S1 type M76 counter sniper type
§483 type FAL type

HK91 type L1ALA type

HKS3 type S8AR 48 type

BX94 type AUC type

GISA tvype FNC type

Kkl type Uzi earbins

K2 type Algimec AGMI type
AR10C type AR180 type

Ml4S tvpe Austraiian Autematic Arms SAR
MAS223 type type

SIG S55035P tvype Baravea AR70 type
$1G 5518P tvpe Beretta BM3% type
§K3 tvpe with detachable magazine £IS 5188 type

ALLOWED FOR IMPORTATION:

AK2Z type

AF74 type
Galil/22Z ctype
ML16/22 type
Unigue F1ll tyve

Eraas EM1.22 type
Valmat Hunter ( Considered as one of AK=47 type during suspension)
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(¢} ErFecTIvE DaTE.—The amendments made by this
section shall apply only to loans made on or after the date of
enactment of this Act under part E of title IV of the Higher

Education Act of 1965.
TITLE XXII—FIREARMS

PROVISIONS
SEC. 2201, PROHIBITION AGAINST TRANSFERRING FIREARMS
TO NONRESIDENTS.

Section 922(a}5) of title 18, United States Code, is
amended by striking ““resides’” the first place such term ap-
pears and all that follows through “for other than that in
which its place of business is locaied ¥ the transferor is a
corporation or other business entity);” and inserting ‘“‘does
not reside in {or if the person is & corporation or other busi-
ness entity, does not maintain a place of business in) the
State in which the transferor resides:”.

SEC. 2202. COMMERCE NEXUS FOR TRAFFICKING IN STOLEN
FIREARMS.

(8} In GENERAL.—Section 922(j) of title 18, United
States Code, is amended by striking “or which constitutes,”
and inserting “‘which constitutes, or which has been shipped
or transported i,

(b} ALTERATION OF SERral NUMBER OF FIREARM.—
Section 922(k) of title 18, United States Code, i3 amended by

inserting “‘or to possess or receive any firearm which has had

& 3268 CPE
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the importer’s or manufacturer's serial number removed, ob-
literated, or altered and has, at any time, been shipped or
transported in interstate or foreign commerce’’ after “‘al-
tered”.

SEC. 2203. TECHNICAL AMENDMENTS.

(a) AMENDMENT TO SECTION 923(d)(1)(B).—Section
923(d)(1)(B) of title 18, United States Code, is amended by
striking ““(h)"”" and inserting “(n)”".

(b) AMENDMENT TO SEcTION 925(a)(1).—Section
925(aX1) of title 18, United States Code, is amended by in-
serting ‘‘possession,” before ‘‘or importation’.

{cj AMENDMENTsS TO SECTION 925{c).—Section 225(c)
of title 18, United States Code, is amended-—

(1) by striking “conviction” the first and third
places such term appears and inserting “disability”;
and

(2) by striking “by reason of such a conviction™.
(d) AMENDMENTS TO SECTION 924(a).—Section 924(a)

of title 18, United States Code, is amended by striking *, and
shall become eligible for parole as the Parole Commission
shall determine’” each place such term appears. This amend-
ment shall be effective with respect to any offense committed

after November 1, 1987.
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SEC. 2204. AMENDMENTS RELATING TO THE DOMESTIC AS-

SEMBLY OF NONIMPORTABLE FIREARMS.

(a) SEMIAUTOMATIC RiFLE DEFINED.—S8ection 921(a)
of title 18, United States Code, is amended by adding at the
end the following:

“(28) The term ‘semiautomatic rifle’ means any repeat-
ing rifle which utilizes a portion of the energy of a firing
cartridge to extract the fired cartridge case and chamber the
next round, and which requires a separate pull of the tngger
to fire each cartridge.”.

(b) ProurBrrTioNs.—Section 922 of title 18, United
States Code, is amended by adding at the end the following:

“{r} It shall be unlawful for any person to assemble from
imported parts any semiautomatic rifle or any shotgun which
is identical to any rifle or shotgun prohibited from importa-
tion under section 925(d)(3) of this chapter as not being par-
ticularly suitable for or readily adaptable to sporting purposes
except that this subsection shall not apply to—

“(1) the assembly of any such rifle or shotgun for
sale or distribution by a licensed manufacturer to the
United States or any department or agency thereof or
to any State or any department, agency, or political
subdivision thereof; or

“(2) the assembly of any such rifle or shotgun for
the purposes of testing or experimentation authorized
by the Secretary.”.

8 3266 CPS
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{¢) PENALTY.~~Section 924(a}(1)XB) of title 18, United

States Code, is amended by striking “‘or (k)" and inserting
“lk), or (@),
SEC. 2205. PROHIBITION AGAINST POSSESSION OF FIREARMS
IN FEDERAL COURT FACILITIES.
(2} ProursitIoN.—Section 930 of title 18, United
States Code, is amended—
(1) in subsection (a), by inserting “(other than a
Federal court facility)” before the second comma;
(2) by redesignating subsections (d), (e}, and (f} as
subsections (e), (f), and (g), respectively;
{8} by inserting afier subsection (c) the foliowing:
“(d)1) Except as provided in paragraph (2), whoever
knowingly possesses or causes to be present a firearm in 2
Federal court facility, or attempts to do so, shall be fined
under this title, imprisoned not more than 2 years, or both.

“(2) Paragraph (1) shall not apply to conduct which is
described in paragraph (1} or (2) of subsection (c).”;

{(4) in subsection () (as so redesignated by pare-
graph (2) of this subsection), by adding at the end the
following:

“8) The term ‘Federal court facility’ means the
courtroom, judges’ chambers, witness rooms, jury de-
liberation rooms, attorney conference rooms, prisoner

holding cells, offices of the court clerks, the United

S 3246 CPS
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States attorney, and the United States marshal, proba-
tion and parole offices, and adjoining corridors of any
eourt of the United States.”’; and

(6) in subsection (g) (as so redesignated by para-
graph (2} of this subsection)—

(A) by inserting “‘and notice of subsection (d)
shall be posted conspicuously at each public en-
trance to each Federal court facility,” after the
first comma;

(B} by inserting “or (d)" before ‘‘with respect
to”’; and

(C) by inserting “or (d), as the case may be”
before the period.

(b) ErFecTIVE DATE.—The amendments made by sub-
section (a) shall apply to conduct engaged in after the date of

the enactment of this Act.

TITLE XXIII—CHEMICAL
DIVERSION AND TRAFFICKING
SEC. 2301. CHEMICAL DIVERSION AND TRAFFICKING.

{a} NEw LisTED PrECURsorR CHEMICALS.—Section
102(34) of the Controlled Substances Act (21 U.S.C.
802(34)) is amended by adding at the end the following:

“(M) Methylamine.
“(N) Ethylamine.
“{0) D-lysergic acid.

§ 3286 CPS
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Appendix M

Table 2.5

Aftitodes toword home safety ond the possession of a fireom
By demographic characteristics, United States, 1986

Question: "in eral, do you think hoving o gun in ¢ home makes the
gen
horme o safer pioce, o more dangerous ploce or mokes no
difference ot all?"

More o Ton't know/
Safer dangerous  difference  no answer

National 28% 36% %% 4
Sex
Maole 34 2% 34 3
Fernaie 23 A3 25 9
%ggfn W years 27 38 3 5
35 to 54 vears 28 36 30 3
55 to &4 years 33 33 26 8
£5 years ond older 26 3i 28 15

ion
Northeast 8 4z 32 8
North Centrat 26 33 34 7
South 37 8 28 7
West 26 43 23 8
Roce, ethnicit
White 28 38 29 7
Biack 3% 31 26 3
Hispanic 25 44 3 0
Other 22 17 44 17
Education
Tollege graduate 24 44 24 8
College incomplete 26 40 30 4
Migh school graduate 29 23 k) 8
Less than high school
graduate 4G H 26 [1¢]
Politics
Republican 32 kY 32 5
Democrat 28 40 2% 2
Independent 25 35 32 8
Income

R and over 7 39 29 5
20,000 io $34,999 29 35 29 7
Under 520,000 3¢ 33 29 8
Religion

otestant 32 30 30 8

Catholic 21 24 27 8
Jewlish 19 44 i0 5
Other 35 33 23 2
No preference Fa] 37 37 &

Note: For o discussion of publtic opinion survey sampling procedures, see
Appendix 5.

Source: Toble adopted by SORCEBOK staff from fable provided by the
Medic Generaif Associoted Press Poll, Reprinted by permission.

Source: U.S. Department of Justice, Office of Justice
?rcgrgms, Bureau of Justice 3tatistics, Sourcebook
cf Criminal Justice Statistics-1988 (Washington.

Iy

D.C.: U.S. Government Printing Cffice, 198g)

A bk
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Appendix N

"TIME/CNN SURVEY--Americans and Their Guns

| AMERICANS AND
THEIR GUNS -

1o Omly 20% of Amaricans hawe TR

How does the gun-owning potaiation 70% R
ditfer from the U.5. as a whole?
Wom-n,who#nkcupfuﬂmm Handgur §1% M

the nation, are underrepresantad. -
So are biscks, who for «b “‘"*““

12% of the Americai peopha. . w:ew 25

Sgurce:

kenp your gun{s}?

42% M
|

“Americans and Their Guns," Time (January 29, 1
20~21 {Survey per Yankelovich Clancy Shalman take:
December 15-22 for Time/CHN}.
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Appendix O

| Table 250
‘Respondents reporting o firearm in their home
By demogrophic charocteristics, United States, selected yeors 1973-88
Question: "Do you happen fo bave in your home (o garoge) any guns or
revohwers™
{Percent reporting having gums)
1973 1978 )%76 1977 198D 1982 19B4 19BS 1987 988
National 7% 46k 4P 5P 48k LT 4% 4% &% AR
Sex
Male 53 51 52 55 56 54 53 54 5t 50
Female 43 42 43 47 41 39 40 38 43 33
Race
White 49 4R 58 53 56 48 48 4e 49 43
Block/oiher 38 32 n ¥ 29 30 ¥ F+ 33 28
Education
ofiege &5 42 4 &5 41 39 42 40 &1 37
High school 50 48 50 S4 5t St 48 49 50 43
Grode schoo! &4 45 42 1)) 51 b4 43 38 hily 39
O tien
Professionai/business 48 45 L3 48 45 42 42 40 A5 39
Clericad 42 43 44 49 45 39 &1 40 &5 7
Menuo! L) 48 48 52 &8 &9 48 48 hé 41
Feormer B3 79 62 66 B4 77 B84 78 75 |:73
Incame
15,000 and over 55 52 53 57 56 53 53 33 5t &7
0,000 to $14,999 58  5i 54 5% 4 4% 39 37 4 39
7,000 to $9,%99 el 48 42 50 45 43 35 7 35 31
5,000 to 56,999 &3 40 44 38 ki) 28 27 3 35 27
3,000 to 54,999 35 38 35 39 26 26 31 26 36 23
Under 43,000 30 34 30 35 24 26 26 12 8 14
%g%o M yeary 50 3 38 54 48 5t &4 33 43 n
2} to 29 years 43 48 45 45 48 4 37 40 35 3%
30 to &9 years 51 49 52 55 56 51 48 48 51 42
50 years ond oider 19 Wy 44 49 4§ b4 49 44 57 42
ion
Nor theast 22 27 28 32 27 32 32 28 31 25
Midwest 51 49 48 53 52 48 44 48 &6 L'}
South 62 53 &5 &2 5% 52 52 53 55 47
West 47 42 44 45 54 47 43 4 47 &2
Religion
Protestant 56 52 53 57 56 52 52 30 52 ks
Cathalic s 37 36 39 38 34 34 35 35 31
Jewish 14 7 26 i’ (3 1 22 ¢ 25 4]
None 32 4G 43 50 39 37 36 44 39 1]
Polities
| Hepubican 53 49 50 13 53 56 56 47 51 46
i Democrat &4 45 45 49 48 44 42 47 44 39
Independent 49 47 48 50 &7 Ll &0 3% 44 3&
Noter For o discussion of public opinioh survey sanpling procedures, see
Appendix 5,
Source: Table constructed by SOURCEBO(K stoff from dota provided by the
MNational Qpinfon Resemrch Center; data were made ovaiiable through the

Roper Public Opinion Research Center,

Socurce: U.S5. Department of Justice, Office of Justice
Programs, Bureau of Justice Statistics, Sourcebook
of Criminal Justice Statistics-1988 (Washington,
5.C.: U.3. Government Printing Office, 1989
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Appendix P

Tabie 2.32
Respondents reporting the type of firearm present in their house
By demographic charocteristics, United States, |989°7
Question: "1y it a pistol, shotgum, rifle or what™
Assault No
Pistol  Shotgun Rifte  weapon Other  opinion
MNational 3B &0% [$:1 % Fo %
Sex
Nele 56 64 70 3 2 2
Female 50 54 58 H 2 2
%Sto 29 years 64 &2 59 3 4 (b}
30 to 49 years 48 52 52 2 3 2
50 years and older 52 55 72 2 1 2
Region
ast 57 68 77 3 5 I
Mictwest 32 £3 &0 (b) ! (b}
South 57 58 50 2 4 3
Wast &l 52 70 4§ 2 1
Race
White 51 13 67 2 3 2
Norwhite &0 &7 453 (b) 4 3
Black 61 48 32 (b} 5 (b}
Education
Tollege graduots 42 54 33 ? | k|
College incomplete 56 £5 65 4 I b}
High school groduate 55 &7 63 H 4 1
Less thon high school
groduate 51 &4 57 3 5 i
Politics
Heoiblican &7 63 64 2 2 2
Dermocr at 54 56 54 (b} 3 i
independent 58 59 66 & 3 2
income
y axd over 56 62 &9 4 3 2
25,000 to 339,999 46 63 &7 2 3 2
15,000 to $24,999 M 63 63 2 3 3
Under 515,000 58 50 58 1 i i
Religion
Profestont 54 58 &3 i 3
Catholic 50 &8 74 3 i i
Note: This gquestion was asked of o 47 percent subsampie of respondents
who responded offirmatively when asked if they had ony guns in the house.
For a discussion of public opinion survey sampling procedures, see Appendix
Sotals may exceed 100 percent becouse of muitiple responses.
i’tm than | percent.
Source: George Gallup, Jr., The Gqé%g; :p_ﬂ_fm;f', Report hios. 282-283
(Princeton, NJ: The Gellup Poit, March it 1589, p. 5. Tobie cdopated by
SORCERM stoff. Reprinted by permission.

Source: U.S. Department of Justice, Office of Justice
Programs, Bureau of Justice Statisties, Sourcebook
of Criminal Justice Statistics~1988 (Washington,
D.C.: U.S. Government Printing Office, 1989)
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Appendix §

Table 2.54

Attitudes towerd Federal laws regulating the sale ond registration
of all guns

By demographic charocteristics, United States, 1989°

Do you favor or oppose federal lows "o you fovor or oppose
which vontrol the sale of guns, such o8 o federal low reguiring
making all persons register all that all hondguns people own
o purchases, no mofier where the be regisiered by federal
purchases ore mode?” i
Fowar Cppose  MNot mxe Fovor Qppose Not sure
Mational T 18% ¥ 78 20% Z6
sex
Male T 23 3 71 Fy) 2
Famale 4 H 3 84 14 2
%Sio W yemrs a7 12 (D) B3 14 ib)
25 10 29 years 85 4 { 86 12 |
30 to 39 yeors 80 20 1 9 19 2
40 to 4% yers 74 21 5 Tz 25 3
50 to 64 years 72 22 6 70 26 4
65 years ond oider 78 18 3 77 20 3
Region
East ai i5 4 82 i5 3
Midwest 77 21 2 5 20 I
South 78 i9 3 75 2i 4
West 82 iy i 75 24 I
Area
Ueatral city g1 H 4 3 80 17 2
Rest of metropoliton area 82 16 2 84 I8 2
Qutside metropoiitan area 71 25 4 72 26 2
Roce, ethnicity
White 79 12 3 8 20 2
Black B3 i2 [ 19 16 5
Hisponic 74 24 2 M 27 2
Education
Post groduate 83 15 3 a1 17 3
Cedlege groduaie 8i i7 2 82 16 2
Same cofiege 83 15 2 76 2i 2
High school groduate 77 24 2 8¢ 18 2
Less than high school
groduate 77 17 3 rE 24 3
Palitics
Republican 17 i z % 0 2
Democrat al 15 4 8l 17
Independent 79 20 i 75 23 |
incame
BEG,T61 and over a9 0 1 83 16 :
35,000 to $50,000 78 i 3 79 20 1
25,001 to 35,000 3 20 i 76 23 2
15,0081 to $25,000 8 18 4 7% 13 2
7,50t to $i5,000 75 23 2 77 26 3
7,500 or less 75 23 3 73 24 3

Note: For o discussion of public opinion survey sampiing procedures, see
Appendix 5.

Uoercents may pot odd to 100 due 1o rounding.
ese than ore-half of | percent.

Sowce: Toble odapted by SORCERODIK stolf from table provided by Louis
Morris ond Associates, Inc. Regrinted by permission.

Source: U.S. Department of Justice, Office of Justice
Programs, Bureau of Justice Statistics, Sourcebook
of Criminal Justice Statistics-1988 [(Washington,
5.C.: .3, Covernment Printing Office, 1589)
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Appendix S

Toble 2.63

Aftitudes toward the registration of all gun purchases

United States, selected yeors 1375.89

Question: "Do you fover or oppose federal lgws which control the sale of
quns, such as making ali persons register all gun purchases, no
matter where the purchases ore mode?!

Not

Favor  Oppose sre

Auqust 1967 66% 25% &%
boeil 1968 7 21 &
June (968 75 H i
Cctober 1975 73 24 3
Juiy 1978 73 25 Z
June 1979 72 26 2
March 1989 79 i8 3

Source:

Mote: For a discussion of public opinion survey sampling procedures, see

Apperxdix 5.

Source: Louis Marris, The Harris Poli (Los Angeles: Creators Syndicate,
tnc., Apr. 9, 1989), pp. 2, 3. lable adapted by SOURCEBOOK stoff, He-
printed by permission.

U.S. Department of Justice, Office of Justice
Programs, Bureau of Justice Statisties, Sourcebook
of Criminal Justice Statistics-1988 (Washington,
D.C.: U.S. Government Printing Office, 1989)
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Appendix T

Table Z.64

Attitudes toward the registration of all handguns

United States, 1975, 1978, 1979, and 1989

Gestiont "Do you fovor or oppose o federcf low requiring that off
handguns people own be registered by federal acthorities™

MNat

Faver  Oopose sure

1975 TH% %% &
1978 80 i8 2
1979 78 26 2
1 38% 78 20 2

MNoter For g discussion of public epinion survey sampling procedures, see
Appendix 5,

Sourcer Louis Harris, The Harris Poii {Los Angeles: Creaters Syndicate,
inc., Apr. 9, 1989}, p. 3. Table adapted by SOURCEBOGOK stoff, Reprinted
by permission.

U.3. Department of Justice, Office of Justice
Programs, Bureau of Justice Statistics, Sourcebook
of Criminal Justice Statistics-1988 (Washington,

D.C.: U.S. Government Printing Office, 1989)
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Appendix U

 Toble 2.65

Attitudes toward public policies on fireorm registration

By demogrophic characteristics, United States, 15887

Questions  "Would vou favor or oppose: a) The registration of alf firearms?
) A low requiring thot any person wha corfies O qun outside
higs homme TSt hove g license to do so? o) A national jow
requiring @ Tedoy waiting period before a handgun could be
purchases, i order fo determine whether the praspective buyer
fos been convicted of a felony or is mentaily 1™

i ~ Registr ation Licensing Waiting period
; Thuor  Lppose  Favoer | Lppose  FOover | Lppose
[ Notienal s7 M B [P IR R
 Sex
Maie L) 37 77 37 a7 1?2
Fernale 73 2z 89 4 94 5
Age
B to 29 yewrs 70 27 86 i2 3G ]
{30 to 57 years &1 34 83 H 93 7
i 50 years and oider 58 27 83 5 88 a
Region
East 77 22 93 & 32 7
RAldwest 65 29 a3 i5 92 7
Scasth &4 3 23 i2 28 9
West &0 138 78 20 4 2
Face
White 48 28 23 15 2t 7
onwhite 5% 38 86 11 36 13
| Black 59 37 86 13 13 13
Education
i College groduate 7t 8 85 14 82 9
College incomplete &6 30 73 1¢ a8 4
High school graduate &6 30 BS iz 0 3
Less thgn high school
graduate (14 30 8% T4 2 7
| Balitics
Sepublican 86 30 79 i %3 &
Democrat &% 28 a8 iz S 8
Irndependent &8 ELs B4 14 4 3
Income
RO ond over 71 7 82 ig a7 2
S25,000 to §39,999 &3 1 81 17 %5 4
SI5,060 ta 24,999 45 3 85 i3 91 8
Under $15,000 &8 28 B& i 86 12
Feiigion
Protestant &4 3z 80 18 g9 il
Catholic H 23 0 B F 5
Cuyrs ownershin
| un pwner 5B ) Bl ] 30 9
¥

i Nonowner 75 Z1 B2 5 a7

[ Moter For g discussion of public opinlon survey sarpling rovedures, see
Appendin 5,

| Fesponses of "no opinior” were ceitted by the Source.

| Seurcer George Gatlup, Jre, The Oailup Report, Repori Mo. 2ED iPrinceton,
| Plr the Gollup Peil, Jorwary (9823, p, 26. Reprinted by permission,

Source: U.S, Department of Justice, Office of Justice
Programs, Bureau of Justice Statisties, Sourcebook
of Criminal Justice Statistics-1988 (Washington,
D.C.: U.3. Government Printing Office, 1989)
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Appendix V

Table 2.57

Attitudes toward the severity of laws covering the zale of firearms
By demographic choracteristics, United States, 1989

Guestions  "in genergl, do you feel that the laws covering the sale of
firearms shouid be made more strict, less strict, or kept as they

ae?™
More Iess Kapt ro
strict strict  the same  opinion
Mational e &6 s S F:
Sex
Male 59 8 31 2
Female 79 3 1] 3
1&?220 29 years 70 1 I8 ;
30 to 49 years 70 5 23 2
50 years ond oider &9 3 23 5
gggim
ast 71 B 19 2
Midwest 72 6 19 3
South 44 5 27 2
West H 5 22 2
Race
White 69 5 4 2
MNonwhite 73 B 12 4
Biack 72 1 1 [
Education
Coflege graduate 76 3 19 2
College incomplete &6 7 25 2
Migh school groduate 49 1 22 2
Less thon high scheol grodwite 62 4 23 )
Paolitics
poblicon 65 5 27 3
Dernocrat 73 2] i7 2
Independent 72 5 A 2
Income
TEE, 0 ond over 72 3 23 ¢
225,000 to 239,99‘9 69 [ 22 3
15,000 to 524,999 72 5 22 {
Under $15,000 &4 8 24 3
Religion
otesfant 68 5 25 Z
Catholic £9 9 20 2
Cun_owrsershi
G owner 58 7 33 3
Monowner BO 5 12 3
MNote: For o discussion of public opinion survey sampling procedures, see
Appendix 5.
Source: George Gailup, Jr., The Gaoib t, Repert MNos. 282-283
{Princeton, M The Gollup Poil, W 19693, p. 3. Toble adopted by

SORCEBOOK stoff. Reprintad by permission. -

Source: U.3. Department of Justice, Office of Justice
Programs, Bureau of Justice Statistics, Socurcehock
of Criminal Justice Statistics-1988 (Washington,
0.C.: U.S. Government Printing Office, 1989)
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Appendix W

WHAT GUN
OWNERS SAY

Overall, do you agree with
the National Rifle Association?

Yes

67% L7

Are you for or against a

federal law requiring a seven-

day wailing period and a

background check for anyone

who wants to buy a handgun?
For :

87% L~ 3

Do you favor mandatory
registration of

. . Yes
Semiautomatic -
weapons ... T3% I

Handguns of pistols 2% L
Rifles 54% )
Shatguns 50% ..

Would stricter gun faws reduce
violence in the U.S,?

Yes

31%

No

63% ... .

Fiom a teleghane pad of E05 gun owners taken tor TINEANN on
Dec. 15-72 by Yanketowch Clancy Shaiman. Samping emes
5 plus or meming 4%,

Source: "What Gun Owners Say,"” Time (January 29, 1990) at 16
{Survey per Yankelovich Clancy Shulman taken on

December 15-22 for Time/CNN).
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Appendix X

Table 2.55

Artitudes toward Federal lows bonning the manufocture, sale, ond
possession of firearms

By demographic charocteristics, United Stotes, 19892

Guestion:  "Wouid you favor or oppose Federal legisiafion bonning the
rmanufacture, saie, ond possession of the foilowing types of
weapons: {g) Cheep handguns known as Saturdey night specials?
(b) Plesfic guns invisible fo metal detectors? {e) Semi-
automatic assoult gund, such as the ALAT™

B Bon Ban
cheap handaguns plostic gums ___assoult guns
Faver Oppase Favor Oopose Favar Oppose
National 1% 256 196 0% % 2%
Sex
Rale é8 i 74 22 70 7
Fermale 73 21 75 i3 7a 9
%to 29 years £9 23 72 26 64 29
30 to 49 years 74 24 8¢ 17 77 20
50 years ond older £6 25 TH 20 I 21
He)
ast 77 r 75 24 73 21
Midwest ¢ 27 76 20 72 26
South &7 29 74 24 68 25
West é8 24 80 13 77 ]
Race
White 7t 25 76 19 73 22
Norwhite 66 16 %6 28 68 b2
Biock 68 6 68 26 69 22
Education
Tollege graduate 15 9 84 12 79 17
Coilege incomplete 73 26 74 21 71 25
High school groduate 10 26 73 ki 74 4
Less than high school graduate 63 30 68 4 &7 23
Politics
Reputlican Ti 26 5 19 7 22
Democrat 71 23 15 i9 ! 20
independent 70 27 15 22 72 25
Income
A and over 71 7 Iz 19 76 22
25,000 to 239,999 72 24 15 20 13 24
15,000 to 524,999 75 25 16 23 12 23
Under $15,000 48 25 73 i7 (3 23
Religion
Protestant G 26 75 9 7t 22
Cathotic 72 24 T2 24 74 23
S ownershi
L owner 66 3t T 21 68 27
Nonowher 75 2 75 13 74 ¥
Note: For o discuasion of public opinion survey sampling procedures, see
Appendix 5.
Sy opinion™ category was omiffed by Source.
Source; George Godlup, Jr, The Gell 1, Feport MNos, 282-283

(Princeton, NJ: The Goliup Poll, March/April 1989}, p. 4. Tabie adupted by
SARCEBCRC staff, Reprinted by permission.

S. Department of Justice, Office of Justice
rams, Bureau of Justice 3tatistics, Jourcebcok
riminal Justice Statistics-1988 (Washington,

. U.3. Covernment pPrinting Office, 1989)
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Appendix Y

Table 2.59

Attitudes toward banning the p lon of hondguns except by the
police and other cuthorized persons

By demographic charocteristics, United States, 1988

BQuestion: "Do you think there should of should mot be o fow that would
ban the possession of handguns except by the police ond other
authorized persons™

Should No
Should not opinion
MNational 3% 5% 4%
Sex
Nale 25 70 2
Fernnle 45 49 6
%sfo 29 yeors 37 60 3
30 to 49 years 35 13 2
50 years ond older 450 54 [
ion
ast 44 52 4
Midwest 35 £l 4
South 34 &0 [3
West 34 63 3
Roce
White 3¢ 6l 2
Nonwhite 19 (73 8
Education
ollege graduate 50 47 3
Coliege incompiete 33 62 5
High schoot graducte 31 66 3
Less thon high school groduate 38 5¢ 6
Politics
Republicon 3t 66 3
Dernocr ot 41 53 &
Independent k. 59 3
Income
R and over 36 &0 3
25,000 to $39,999 32 &5 3
515,000 to 524,999 39 58 3
Under §15,000 39 56 5
Religion
Protestant 32 &3 5
Cathofic 46 52 2

Mote: For o discussion of public opinion survey saTgiing procedures, see
Appendix 5.

Source:; George Gallup, Jr., The Gallup B?Q?. Report MNe. 275 (Princeton,
NJ: The Gailup Poll, August T988), p. G, Table adapted by SOURCERQOK
stoff, Reprinted by permission,

Scurce: U.S. Department of Justice, Office of Justice
Programs, Bureau of Justice Statistiecs, Sourcebook
of Criminal Justice Statistics-1988 (Washington,
D.C.: U.S. Government Printing Office, 1989}
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Appendix Z

Tabte Z.61

Attitudes toward laws bonning the sale and possession of hondguns
in own community

Sy demographic characteristics, United Stotes, 1986

Question:  "Same communities have passed laws bamning the sale and
oossession of handguns, Would you fover or oppose having such a
Iow in this cityfcommunity ™

Mo
Fewvor Oppose  opinion
hationat 47% 47% &6
Sex
Fale 38 5% 4
Farmaie 35 38 7
%%oi under I years 47 47 4
I8 to 24 years 47 48 5
25 to 29 vears a7 45 8
W to 49 years 30 a4¥ 3
Total 50 yeors and older 4 48 8
30 to 64 years 41 3z 7
65 years and older a7 L 9
ion
ast &2 4 4
Midwes? 45 4% &
South 40 54 ¥
West 43 35 2
Roce, ethnicity
ite 45 4% &
Nonwhite 53 33 &
Block 59 34 7
Fispanie 58 41 g
Education
Coliege graduate 56 43 1
Coitege incomplete 47 48 3
High school graducte 45 48 7
Less thon high school graduate 44 49 7
Politics
Republican 43 53 4
Dernocrat 43 45 6
Independent 46 58 &
Ceoupation
ofessional and business 30 58 &
Clerical ord sales &2 35 3
Monual worier 45 4% &
Skilled worker 39 56 s
Unskiiled worker 50 L4 8
incame
X and aver 56 it 3
35,000 to ?&9,999 30 23 &
25,000 to 534,999 1% 39 2
515,000 Yo $24,999 46 43 5
516,000 to 514,999 a8 44 8
Under $16,000 2 4 3
$25,000 ond over 47 56 3
Under 325,000 46 47 7
Haligion
otestant 4% a9 &
Cathatic 51 45 &
QA_k“ﬁ_“ﬂw‘iz
i gun owners 3i 64 5
b owners % 7t 3
Momowrers 58 34 [

roter For o discussion of public opinicn swrvey sompling procedures, see
Appendix 5.

Sowrce: George Goilup, Jri, The Gultfgg m?, Raport No. 288 (Princeton,
iz The Galiup Poll, Moy | L p. 18 and The Gellup Poll (Princeton, Nt
The Gallup Poli, May 11, {986}, pp. 7, &, Toble cdopted by SCLRUEBOOK
staff. Feprinted by permission.

Source: U.S. Department of Justice, Office of Justice
Programs, Bureau of Justice Statistics, Sourcebook
of Criminal Justice Statistics~1988 (Washington,
U.C.: U.5. Government Printing Office, 1589}
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Appendix AA

"ASSAULT WEAPONS MOST OFTEN USED IN CRIME"

to a study by Cox Newspapers of trace requests
submitied to the U.S. Bureau of Alcohol, Tobacco
and Firearms,

Source: Firepower: Assault Weapons In America, (Washington, D.C.: 1989}
(Reprint) at 2.




HANDGUN CONTROL Avweic

ONE MILLION STRONG . . . working to
keep handguns out of the wrong hands.

ASSAULT WEAPONS: POLLING DATA

The Gallup Poll

rFebruary 28 - Marck 2, 1989; N = 1,000 adulis nanionwide)

"Would you favor or oppose Federal legislation banning the manufacture, sale and
possession of semi-automatic assault guns, such as the AK-477"

Favor Oppose No Opinion
Nationwide 72% 23% 5%
Men 70% 27% 3
Women 74 19 7
College Grads. 79% 17% 4%
Some College 71 25 4
No College 70 24 6
East 73% 21% 6%
Midwest 72 24 4
South 68 25 7
West 77 18 5
Gun Owners 68% 27% 5%
Non-owners 76 18 6

"In general, do you feel the laws covering the sale of firearms should be made more
strict, less strict, or kept as they are now?”

More Strict Less Strict Kept Same No Opinion
70% 6% 22% 2%

Among Gun Owners: Types of Guns Owned

1989 1985 1978 1972
Rifle 31% 26% 30% 26%
Shotgun 28 24 31 27
Pistol 25 22 19 16
Assault gun 1 * * *
Other, not sure 2 2 1 *

* = Not recorded

Handgun Control Inc., 1225 Eye Street, NW, Suite 1100, Washington, DC 20065 {2032 898-0782 » FAX (202} 371-9615
Y03 Markst Srest, Suite 1571, Ban Francisco. CA 34105 & (3495) 3458.1884, FAX {475 54B-0835
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Yankelovich Clancy Shulman for Time and CNN
(February 13 - 14, 1889; N = 1012 aduwlts nationwidzs)

"Do you think violence from the use of guns is becoming a bigger problem in the country
these days or less of a problem?"

Bigger Less No Difference Not Sure
84% 5% 7% %

"Do you favor or oppose mandatory registration of..."

Favor Oppose Not Sure
Handguns 84% 14% 2%
Shotguns 71 26 3
Rifles 74 23 3
Semi-automatic weapons 77 19 4
All guns of any type 73 23 4

"Do you have any of these types of guns in your home?" [More than one
answer allowed. |

Pistol 25%
Shotgun 32
Rifle 32
Assault rifle 3
Do not have any guns 53

Hotline/KRC for Boston Globe, WBZ-TV and San Francisco Examiner
(Marchk 12 - 14, 1989, N = 1,001 registered voters natonwide)

"Do you think the sale of assault weapons like the AK-47 rifle should or should not be
banned?"

Should: 73% Should Not: 19%

CBS News/48 Hours Poll
(March 15, I98%: N = 663 adulis natonwizie)

President Bush’s temporary ban on importing assault weapons...

Approve: 76% Disapprove: 18%

Ban on ownership, sale and manufacture of assault weapons...

Approve: 73% Disapprove: 22%
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The Harris Poll
(March 23 - 26 1989 N = 1 248 adilts nadonwide}

"Do you or does anyone in your house own a gun?"

Own Don’t Own Not Sure
45% 54% 1%

Among Gun Owners: "Do you belong to the National Rifle Asscciation or not?"

Belong Don’t Belong Not Sure
14% 85% 1%

"Assault rifles are manufactured both here at home and abroad. Do you favor or
oppose banning the sale of all assault rifles made abroad?"

Favor Oppose Not Sure
Total 67% 29% 4%
Gun Owners o4 33 3
NRA Members 48 52 -

"Do you favor or oppose banning the sale of all assault rifles made in the U.5.7"

Favor Oppose Not Sure
Total 60% 33% 5%
Gun Ovners 58 39 3
NRA Members 40 57 3

NBC/Wall Street Journal

{April 16 - 18 1989; N = 1,447 adults nationwide}

"Do you think the federal government should ban the sale of assault rifles in the United
States, or don'’t you think so?"

Yes No Not Sure
All 74% 20% 6%
Gun Owners 66 29 5
Not Gun Owners 79 15 6
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ASSAULT WEAPONS: STATE POLLING DATA

Arizona, Maricopa County: Arizona Republic Poll
(March 9 - 12, 1989 N = 608 registered voters)

"Do you believe the sale of semi-automatic weapons capable of firing bullets in rapid
succession should be banned?"

Yes No Don’t Know
69% 30% 1%

Connecticut: University of Connecticut Poll
(March 28 - April 5, 198% N = 500 aduits)

Nationwide ban on semi-automatic assault rifles...

Favor Oppose
Total 71% 25%
Rifle Owners 58 36

Florida: Mason-Dixon Poll
(March 29 - April 1, I989; N = 828 registered voters starewide)}

"Should Florida ban the manufacture, sale, and possession of some semi-automatic
weapons, such as the AK-47, the Colt AR-15, and the UZI?"

Yes No Not Sure
80% 17% 3%

Georgia: Atlanta Journal and Constitution
{November 7, 1989, Exit poll of Georgia voters)

A ban on the sale of assault weapons...

Favor Oppose Nog Opinion
57% 36% 7%

Kentucky: Bluegrass State Poll
(Apri, 1989; N = 817 aduits statewide)

"Would you favor or oppose a national ban on the sale of military-style assault weapons
such as the AK-477"

Favor Oppose No Opinion
75% 18% 7%

‘Do you feel that the National Rifle Association does or does not have too much
influence in keeping stricter gun-control laws from being passed?"

Yes No
50% 339
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Massachusetts: Boston Globe/WBZ-TV
(November [ - 6 1989; N = 600 regisuered voters)

"Do you support or oppose legisiation that would ban assault rifles in Massachusetts?"

Support QOppose N¢ Opinion
78% 19% 3%

Michigan: Inside Michigan Politics
(March 27.April 7, 198%; N = 800 adults)

Should the sale and possession in Michigan of semi-automatic assault weapons such
as the AK-47 and M-16 be banned?

Strongly Favor Oppose Strongly Don’t Know/
Favor Somewhat  Somewhat Oppose Depends
66% % 5% 21% 4%

Minnesota: St. Cloud State University
(Reported in Star Tribune August 17, 1989, N = 801 Aduls)

"..Would you favor or oppose federal legislatinn banning the manufacture, sale and
possession of semi-automatic assault guns, such as the AK-477"

Favor Oppose No Opinion
68% 27% 5%

"When you vote, how important is a candidate’s position on gun control?”

Very Somewhat Not
Important Important Important
Gun control supporters 33% 48% 16%
Gun control opponents 17 48 3z

Nebraska: World Herald Poll
(Marck 29 - 30, I989: N = 605 registered vorers)

"President Bush has placed a temporary halt on the importation of military-style
semi-qutomatic assault weapons. Do you favor or oppose this action?"

Favor Oppose No Opinion
77% 14% 8%

"Would you favor or oppose a permanent ban on the sale of military-style
semi-automatic assault weapons?”

Favor Oppose No Opinion
72% 21% 7%
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Ohio: University of Cincinnati Poll

(February 2-10, 1989 N = 811 adulrs)

A ban on the sale of semi-automatic assault weapons...

Favor
T7%

Utah: Salt Lake Tribune
(Seprember, 1989; N = 603 adults)

Oppose
18%

No Opinion
5%

"President Bush has recently banned the import of assault weapons...Do you favor or
oppose this ban on assault weapons?”

wide
Republican
Democrat
Independent/Other

Salt Lake City

Favor

74%
74%
78
72

82%

Outside Salt Lake City 77

QQEOSG

20%

19%
18
23

16%
19

Undecided
6%

7%
4
5

2%
4

"It has been proposed in the U.S. Senate that a bill be passed to ban the manufacturing
and sale of assault weapons in this country. Do you favor or oppose a ban on the

manufacturing and sale of assault weapons in this country?"

Statewide
Republican
Democrat
Independent/Other

Salt Lake City

Favor

60%
62%
63
52

65%

Outside Salt Lake City 71

Virginia: Mason-Dixon Poll

{January 31 - February 3, 1985, N = 831 regisiered voters)

Oppose

33%

31%
12
38

24%
23

Undecided
7%

7%
5
10

10%
6

"Would you favor or oppose requiring all citizens to have a permit in order to purchase
a semi-aqutomatic firearm in Virginia?"

Favor
81%

Oppose
17%

180

Undecided

3%



Appendix CC
FLORIDA STATE STORAGE BILL

f\?&)LLé;

$L-23B3-29

- A bill :o oe entizled

2§ An act reiating to firearms; providing

3 Legislative findings and intent: requilr.ng

4 persans to keep firearms 1n a ilocxed container,

5 ancther reasonably secure manner, or secured

§ with a crigger lock under certain

7 circumstances; providing criminal penslties;

8 amanding s. 784.08, F.S8.: providing enhanced

9 penalties for culpable negligence in storing or
10 isaving a loaded firsarm within the reach or

1L easy access of a minor: providing procedures
i2 with respece to ipvestigations and arrests;

13 eresving s&. 786.17%, F.S.; requiring specifled

14 warnings when firearms are sold or transferred;

15 providing a penalty; providing additionsl
18 penalties for crimes invelving firearms;
7 prescribing a condition on sales of firearms:
i8 providing penslties: defining the verm "minor®

1% for purposes cof this acr: requiring elsmentary

20 and seccondary schools te offer courses on gun

F3 safery; providing for act to be read in pari
22 mareria with cerrain prior acts: providing an

23 effeccive date.
2¢
25| Be It Enacted by the Legislature of the State of Fleorida:
26

27 Section 1. Legislative findings snd inzent.-=

28 {1} The Lagislature finds that a tragically large
291 number of Florida cnildren have been accidentaily xilled or

30| seripusly injured by negligentiy stored firearms, that placic

firearms within the reach or essy access of children is

v

: b3
H o3 L
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(9] o LA

a

29

10

Lor
(s

r

]
(8]
-3
fet
dad

1
(18]
4

Lrrespeonsidle. encouraces sucn ascidents, anc snould b

"

crohiniced,

and Tnat .egis.ative aCticn 1S necessary 3

provect tne safety cf cur cnildren,
{2} I= .3 the 1mrvent =f tne Legislature wnat adult
citizens cf the state rerain their csnstigytional cight o

keep and bear firearms for huncing and sperting agtivigies

for defense of self, family, home, and Dusiness and as

collectibles, Nothing in this act shall be construed to

reduce or limit any exiscing right to purchase and own
firearms, or to previde aythority to any state or local age
to infringe ypon the privacy of any family, home, or busine
except by lawful warrantg.

Sectien 2. (1) A person who Stores Of leaves, On a
premise under his contrsl, a loaded firearm, as defined in
section 790.001, Florida

gtatures, and who knows of reascna

should know that a minor is likely to gain access to the
firearm without the lawful permission of the minor's parent
the person naving charge of the miner or without the
supervision required by law snall keep the firearm in a
aecuraly locxed box or container or in a location wniech a
reascnapie person would believe to be sacure or shall secur
it with a trigger loCk, except when he i3 carrying the fire
on his body or within such close proximity thsareto that he
recrieve and use it as easily and quickly as if he carried
on his pody.

{2y It is a misdemeancr of :he second degree,

punisnaple as provided in seczion 775.082 or secrtion 775.08

Flerida Statuces, if 3 person violates subsecticn (1) by

failing o store or leave a firearm i1n the regquired manner

- -

33 a result znerecf a minor gaing access o the fizrearm,

without

ne lawful permission of «ne minor's parent or tie

2
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[ ]

I
-

20
21
22
23
24
25
26

27

-

-

3
-

30}

.

- -

T.-IZ83-%3

cerscs naving crnarge of tne MIngr, anc possesses Of exnibpits

- - .

¢ wiTASUT Ine supervision regulired LDy law:

(4] In a public pilage:r v

{by In a rude, care.less, angry, or Tnreatsning manne

in vigliation of sectisn 790..0, Florida Statuzes.

This subsection does not apply if the minor optains che
firearm a3s a resuls of an unlawful entry by any person.

Secticn 3. Section 784.05, Florida sStatutes, (s
amended to read:

TE4.0% Culpacle negligence.--

{«) Whoever, through culpable negligence., exposes
anguiler person to personal injury commits sharr-se-gueiey-eof
misdemeanor cf the second degree, punishable as provided in
775.082 gry 8. 775.083r-or~ar~335+684.

(2) whoever, through culpable negligence, inflicts
actual personal injury on ancther commits shaii-de-guiiey-of
misdemeanor cf the first degree, punishabie as provided in s
775.082 orr 8. 775.0837-or~9vr-335+084.

{3) whoever viglates subsection (1) Sv scoring of

ieaving a lcaded firsarm within t=e reacn cr sssy access of

MInor commits, if the minor obtains the firearm and uges it

inflice indurvy or death upon himseif or any other person, 4

felony of <=e thnird degree, punishable as provided in s.

775,082, 3. 775,083, cr 8, 775,084, However, rhis subsect:io:

doms npt asplyv:

{a) If the firsarm was scored or lefc 19 A securelv

Loeked Dox or container or migh a reasonaple

in 3 locatign

X

person would “ave Dalisved to bDe secure, or wasd securely

-otxed with a trigoer loex:

3

-
o ™
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s {b)y TEf +ha minor sortajns the firearm ag oz oresylt o

th

yniawful encryw by anv merson:

I fc} To inturies resulting frim tarcet o spore

4@ shooting accidenes of hunting accidents: or

3 {dY  "a memners of “he Armed Forces, National Guard,

6] Stace Militia, or o police or other Law enforcement cofficaer

Tl with reavect o firsarm DOSSesSsSion bV 3 minotr whigh occurs

8] dyring or incidental to the cerformance of sneir official

9] duties,

Ll] When anv minor eMild is accidencally shot sv anceher familvy

12! member, no arresr shall be made pursuant to this subdsection

131 pricr to 7 davs afcer the date of the shooting, With resoec

14{ to any parent or guardian of anv deceaged minor, the

18] investigating cfficers shall file all findings and evidencs

: with the srate attorney's office with respece to viglatisns

i thigd subsection, 'The state attorney shall evaluate such

18] evidence snd shall taxe suycH action as he cr she deems

L8 apocopriate under the clrcumstances and may file an

207 informaricon against the aporopriate parties,

P2 Section 4. Section 790.17%, Florida Statutes, is

22] creaced to read:

23 790.17% Transfer cr sale of firzarms; required

24| warnings; penalties,--—

25 {1) Upcn the retail commercial sale or reta.l transf
76| cf any firearm, the seller or transferor shall delliver a

27| written warning to the purcnaser or :ransferge, wnich warnin

28| states, in biogk lsatters not lesses cnan one-fourth inch in

LN
w

neight:

Fo]
o

“1T IS5 UNLAWFUL, AND PUNISHABLI

La
I

3¢ I¥PRISONMENT ARD PINE. TCR ARY
4 “5-
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+i-2383-33

ADULT 72 STCRE CR LIAVE A FIREARM
IN ANY PLACE WITHIN THZI REZALE
OR EZASY ACCISS OF A MINOR.®

12} Any retail or wnolesale s:zore, s$nop, or sales
cutler wnich sells flrearms must conspicucusiy pest at each
purcnase counter the following warfiing in blogk letters not
less than ! inch in height:

"IT IS UNLAWFUL T0 STORE
OR LEAVE A FIREARM IN ANY
PLACE WITHIN THE REACE QR

EASY ACCESS OF A MINCR."

{3) Any person or business knowingly vielating a
raquirement o provide warning under this secticn commics a
misdemeancr of the second degree, punishable aa provided in
775.082 or 8. 775,083,

Section 5. The Department of Educatiocn snall develop
gun safety progras for public education and shall submit the
pian ts che Legislature by March 1, 1990, togecher with
proposed implementing legislation.

Section 6. If any law which is amended by this act +
also amended by a law enacted at the 1589 Regqular Session of
the Legrslature or at the special session held on June 3,
1989, all such laws shall be construed as if they had been
enacted by the same session of the Legislature, and full
effect should he given to eacn if that is possible.

Segtion 7. As used in this ace the term "minor” mearn

any person under the age of 18.

Section 8., This act shall take sffect October L, 198

§
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ZENATE ZILL LI=-2 =2 Cassed o7y ZCTUL nOUEEE==~ 12/E9

senate Tiii\R-T cTtovices LT osnmilo o2z ~i1SasmeanNOr - o
Seccna IZegree ZIr iINY Dersosn ToT DLace &2 Ilrearm 1 3 premls
WNGET NL1E ITOUII.L WHers UAe LErIcH AASWS T TTASCT Ly snoul
KNOwW TRET 3 MINCr 15 LlKeLry =2 C3ln ACCRES8 TI ThRe tirearm an
ThRe TANOr T0&eE 31N 3CCEesSS :ing COSsegsEes  r zXninats th
IIrEearm In & [UDLLC pilace Cr -n = ruQs:, sarelgss, angry, o
threatening manner in wigclation =r = 80,13, F. 8. A
2XCePpricn 13 previded Io2r 32 mMinor wWio oRL&ains tihe r[irgarm &
a4 resuit oI an uNLAWIUL £ntry by &Ny rerson.

The 211l turther <=nhances the penalty f2r <he crime o
cuilpaple negligences when a person stores or .Lseaves 3 loade

tirearm within
M1NOT ODta1lng
deatn upon

a8

IXcepricns

in
a

=%

a

Lol Lt

* -y
s

-k

a

manner

chiid as

re
es

i

whe Ireach
“he firearm and uses 1t

fllmsell Ccr any other
tedrze

ETovidedg
QOH&DLY celleveq LT
result ot

injurlss resultin

hunting accicents;

perrormance ot
duties.

Retail sellers ot

oLrflclial armeqa

Or easy ACCesS5s 0f 3 minor and th
TO LATLICT 1MJUIY ©
person.  This 135 punishabl
relony.
tOr Lirearms sTCreqn I3 & Location o
gecure; LOr &access o
UniawruLl entry Ly any person; fto
Irom tArget Cor Sport ihooTing acclidents o©
or ror any n~ccasicn inciaental to th

rorces Cor  law  enrorcemen

ze

tirearms are required to provide writte

Warnings and »cst 31gnS wWhlch state that 1t 1s unlawgul T
store Or leave 3 Lirearm WwWithin the reacn 2r £a&5Yy access o
& mincr. Tailure tD provide the Wrltten wWarnings or post th

51gns snail bhe & second Cegree miscdemeancr.

The Cepartment :r IZducation .g :;re:taﬂ “z gevelop a gu
sarety Crogram oor puplic educsts ny Marcn 1. 1880.
"Minor' Ior FUrTOSes ot thls aCct 1S a person under the age o©
16.

The 3¢t zhall becchme ettective CGcotaber 1, 19895

The Lntent 3&cCLicoh ipecirie That =n Tignts not o D
inIringed upcn Aire rights hnaer ~he Jonstitutions of €lthe.
Florizga or the United States.

A feven aay pPericd 13 provided $or martween SNOOTLING and arres
tor situatlons ¢r m1nor chilldren accidentally shot by tamil

mampers
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Appendix DD

HOUSE OF REPRESENTATIVES H . B . NO . QQ%O

FIFTEENTH LEGISLATURE, 1990
STATE OF HAWAII

A BILL FOR AN ACT

RELATING TO FIREARMG,

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAIL

SECTION 1. The legislature finds that a number of tragic
accidents have occurred in which children have been accidentally
killed or seriously injured by negligently storedé firearms.
Placing or leaving firearms within the reach or easy access of
children is criminally irresponsible, encourages tragic
accidents, and should be prohibited. The legislature further
finds that legislative action is necessary to protect the heath,
safety, and welfare of children. Accordingly, the purpose of
this Act is to reguire the proper storage of firearms.

SECTION 2. Chapter 134, Hawaii Revised Statutes, is amended
by adding a new section to be appropriately designated and to
read as follows:

"§134~ Storage of firearms, ammunition; penalty. (a)

Except as otherwise may be provided, any person who stores or

leaves a firearm on premises that are within the person's control

shall keep the firearm unloaded and placed in a gsecurely locked

box or container or in a location that a reasonable person would

believe to be secure or shall secure the firearm with a trigger

lock., All ammunition for the firearm shall be kep:t under lock
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H.B.NO. 2759

and key separately from the firearm. The person shall stcre all

keys separately from both the firearm and ammunition.

{b) &Any person who fails to store or leave a firearm as

provided in subsection {a) and as a result therecf a minor gains

access to the firearm, without the jawful permission of the

minor's parent or person having charge c¢f *he minor, is guilty of

a misdemeanor if the minor possesses or exhibits the firearm in a

public place without the supervision required by law or in a

rude, careless, angry, or threatening manner; provided that this

subsection shall not apply if the mincr obtains the firearm as a

result of an unliawful entry by any person.”

SECTION 3. Section 707-713, Hawail Revised Statutes, is
amended to read as follows:

"§707~713 Reckless endangering in the first degree. (1) A
person commits the offense of reckless endangering in the first
degree 1f [he] the person employs widely dangerous means in a
manner [which] that recklessly places another person in danger of
death or serious bodily injury or intentionally fires a firearm
in a manner {which] that recklessly places another person in
danger of death or serious bodily injury.

{2) A perscn commits the offense of reckless endangering in

the first degree by storing or leaving a loaded firearm within
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the reach or easy access of a minor, if the minor obtains the

firearm and uses it to inflict injury or death upon the minor or

any other person; provided that this subsection shall not apply:

{a) If the firearm was stored or left in a securely locked

box or container or in a location that a reasonable

person would have believed to be secure or was securely

locked with a trigger lock;

(b) If the minor obtains the firearm as a result of an

unlawful entry by any persocon;

(c) To injuries resulting from target or sport shooting

accidents or hunting accidents; or

{d) To members of the armed forces, state military forces,

police, or to other law enforcement officers with

respect to firearm possession by a minor that occurs

during or incidental to the performance of theig

official cuties.

When any miner child is shot accidentally by ancther family

member, no arrest shall be made pursuant to this subsection prior

to seven days after the shooting, and all findings and evidence

in any investigation of the shooting shall be filed with the

attorney general. The attorney general shall evaluate the

evidence and take whatever action the attorney general considers

HB LRB Gl132Z:
199



[ B A Y ]

o

~f

10
it

H.B.NO. @960

appropriate under the circumstances.

{(2)] (3) Reckless endangering in the first degree is a
class C felony."

SECTION 4. This Act does not affect rights and duties that
matured, penalties that were incurred, and proceedings that were
begun, before its effective date.

SECTION 5. Statutory material to be repealed is bracketed.
New statutcry material is undersceored.

SECTION 6. This Bct shall take effect upon its approval.
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