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FOREWORD

House Resolution Ne¢. 106, H.D. 1, adepted during the 1889 Regular Session by the
Fifteentn State Legislature, requested the Legislative Refersence Burgau to study the State's
affordable housing program. !n particuiar, the Bureau was asked 1o study mechanisms through
which the State could indefinitely maintain the affordability of state-subsidized housing.

This report is a response to the resolution.

The Legislative Refarence Burgau thanks the many individuals who assisted in its study
and sent responses to the survey. Mr. Joseph Conant, Executive Director, Housing Finance
and Development Corporation, and the corporation's staff members graciousiy gave of their
time to answer guestions and provide useful background information. The Bureau especiaily
wishes to express its gratitude to Ms. Debra Luning, Mr. Elmer Manley, and Mr. Edward Suzuki
of the Housing Finance and Development Corporation and to Mr. Richard Meiton of the
Affordable Housing Alliance for their technical agsistance.

Samuei B. K. Chang
Director

March 1990
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Chapter 1
INTRODUCTION
Since 1971, the State of Hawaii has provided housing assistance through the sale of
homes at below-market prices. After ten years, homeowners are free to sell on the open

" market. Those homes which are soid are generaily not affordable to low- to moderate-income
families. Thus, the subsidized homes are removed from the affordable housing poo!.

House Resolution No. 106, H.D. 1, adopted by the House of Representatives during the

regular session of 1989, directed the Legislative Reference Bureau (Bureau) to analyze
afternative mechanisms for maintaining the affordability of subsidized housing.

Organization of the Report
Chapter 1 introduces the study.
Chapter 2 reviews the current housing situation in Hawaii.

Chapter 3 reviews and analyzes the current means of maintaining the affordabiiity of
subsidized housing, especially current state policies and procedures relating to resale controls
on state subsidized housing.

Chapter 4 reviews and analyzes alternatives proposed in the resolfution as well as
machanisms used in other states to maintain the affordability of housing.

Chapter 5 presents findings and recommendations.



Chapter 2
OVERVIEW OF CURRENT SITUATION

Although the need for affordable housing in Hawaii may seem 1o be so obvious as to be
beyond discussion, an examination of available demographic data will shed additional light on
the subject. What emerges is a picture of a population which pays more for and lives in more
crowded housing.

According to the 7988 State of Hawali Data Book,! Hawaii ranks forty-ninth in the
percentags of owner-occupied housing units. Only 51.7% of households in Hawaii own their
own home varsus 64.4% nationally. This may be caused in part by the nation's highest median
cost of housing. In 1980, the median value of a heme in Hawail was $118,100 versus only
$47.200 nationwide. In addition, Hawaii’s median monthly homeowner cost - $463 versus the
national average of $365 or 26.8%% higher -- was the second highest in the nation.?

Apart from the dollar cost of housing, there are indications that Hawaii's occupied units
are more crowded, On the ong hand, Hawaii ranked fiftieth in terms of the median number of
rooms per housing unit - 4.4 rooms versus 5.1 nationally. ©On the other hand, according to
1987 data, Hawaii ranked second nationally in terms of number of persons per household --
3.02 persons per household versus 2.64 persons per household nationally. In addition, Hawaii
has nearly the lowest perceniage of one-person households in the nation.3

Apart from these medians and averages, long-range demcgraphic trends also highlight
the need for affordable housing.

Between 1980 and 1988, the number of households increased from 294,052 to 353,000
or by about 59,008, On the other hand, the number of resident housing units increased by
about 41,600 from 322,598 to 364,170. In reiative terms, the increase in the number of housing
units was only 65% of the increase in the number of households.4 The increase in the number
of households is due to several factors. For example, since the 1940 census, the average
household size has decreased from 4.46 persons to the 1980 census average of 3.15 persons.®
In addition, larger, more expensive single-family homes have been replaced by apartments or
smaller single-family homes. Other factors accounting for the increasing number of smaller
households include the increasing proportion of elderly in the population, later marriages,
higher divarce rates, and fewer children.

Brief History of Hawaii Housing Authority/
Housing Finance and Development Corporation

In 1934, the Territorial Legislature established the Hawaii Housing Authority . Although
the agency is perhaps best known for its provision of rental housing to low- and moderate-



OVERVIEW OF CURRENT SITUATION

income households, in 1971, by Act 105, the agency was given additional authority to deveiop
for-sale housing by using expedited permit processing procedures.” In 1987, this housing
development function was transferred to the newly created Housing Finance and Development

Corperation.8

Housing Policies

Policies in the Hawaii State Plan Relating to Housing

The Hawaii State Plan contains three goals which reiate to the provision of housing:

(1)
@

(3)

A strong viable econcmy;
A beautitul, clean, guiet, and stable physical environment; and

Physical, social, and sconomic well-being for individuals and families in Hawalii,
that wili nourish a sense of community responsibility, of caring and participation in
community life 9

In addition, the state plan contains two objectives which relate more specifically to

housing:

)

(2)

Greater opportunities for Hawaii's people o secure reasonably priced, safe,
sanitary, livable homes located in suitable environments that satisfactorily
accommodate the needs and desires of families and individuals,; and

Orderly development of residential areas sensitive to community needs and other
fand uses.

To provide additional detail, the state plan also sets out eight policies relating
particularly to housing. Among the eight, three relate specifically to affordable housing:

(2) Stimulate and promote feasible approaches that

increase housing choices for low-income, moderate-
income, and gap group households.

(3} Increase homeownership and rental opportunities and

choices in  terms of quality, location, cost,
densities, style and size of heousing.

{4} Promote appropriate improvement, rehabilitation, and

maintenance of existing housing and residentlial
areas. 10
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In addition, the state pian prescribes certam pricrity guideiines which reiate to affordabla
housing.!! Briefly stated, the guidelines are:

{1y Use otherwise nonessentigl agricutural or public iand,
{2y  Reduce constructicn and development gasts;

(3) improve information flow and increase coordination betwesn governmeant agencies
and the private sector;

(4) Create development incentives; and
{53 Support low interest rate mortgages.

The priority guidelines thus emphasize the creation of or investment in affordable
housing rather than the maragement and preservation of alordable housing as a resourcse
created to benafit the pecple of Hawail.

The difference between these two perspectives has important policy implications. If
affordable housing is viewed as assistance to families making their first investment in a home
of their own, then the risks families incur should iead to the financial rewards of
homeownership. If, on the other hand, affordable housing is a public resource to manage and
preserve, then the lang-term maintenance of the affordability of subsidized housing is an
imporiant public palicy issue.

Housing Functional Plan

To effectuate the state plan, the Housing Finance and Development Corporation
coordinated the drafting of the Housing Functional Pian. The housing plan describes how the
policies, objectives, and guidelines of the state plan wiil be implemanted.

Ot particular importance fo this study is the priority guideline set forth in section
226-106(1), Hawaii Revised Statutes, which is tor "create incentives for deveaiopment which
would increase homeownsrship and ranfal opporiunities for Hawail's low and moderate incocme
househoids, gap group households, and residents with special needs.” The housing plan
proposes to implemant this guideiing by promoting private developers' use incentives already
approved by statute -- for example, the genéral excise fax exemption, expedited permit
procedures, and use of special revolving funds to provide temporary financing.
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Land Reform Act

In 1967, the Hawaii Legisiature enacted the Land Reform Act.'2 The law permits
residential lessees to acquire fee simple titie to their subdivision iots. Although the law has
heen sufficiently controversial to require constitutional validation by the Supreme Court of the
United States, it is clear that the law embodies the Hawaii public policy favering residential
cwnership in fee simple rather than leasehold.?3

At present, Hawaii's affordable housing pricrity guidelines® emphasize the creation of
or investment in affordable housing rather than management and preservation of affordable
housing as a public resource.

Managing and preserving affordable housing as a public resource requires consideration
of the ailocation, if any, of appreciation in value to the individual homeowner as against the
general public. Under present law, the purchaser of a subsidized home is entitled to none of
the appreciation in vaiue during the first ten years and to all of the appreciation after expiration
of the ten-year buyback period.

ENDNGOTES

1. Hawaii, Department of Business and Economic Devefopment, The State of Hawaii Data Book (Honolutu:
1988), Table 734 (Construction, Housing, and Manufacture), p. 651,

2. {bid.
3. ibid., Table 724 (Population, Vital Statistics, and Health), p. 641.
N Hawaii, Department of Business and Economic Development, Housing Unit Estimates for Hawaii. 1970-

1989, Statistical Report 213 (Honolulu: October 1989), pp. 1 and 13.

5. Hawafi. Housing Finance and Development Corporation, State Housing Functional Plan Technical
Reference Document (Draft 7/31/87;. Chapter HI, p. 27, citing to Hawaii. Department of Pianning and
Economic Develupment, Hawail State Plan: Socio-cultural Advancement, December 1984, p. 22.

6. 1935 Hawaii Sess. Laws. Act 190, codified as Hawaii Rev. Stal., chapter 358.

7. 1871 Hawaii Sess. Laws, Act 108, codified as Hawaii Rev. Stat., chapter 358G, Chapter 359G was
repealed by 1987 Hawail Sess. Laws. Act 337, which created the Housing Finance and Development
Corporation.

8 1987 Hawaii Sess. Laws, Act 337, codified as Hawaii Rev. Stat.. chapter 201E.

) Hawaii Rev. Stat.. §226-4.

10. Hawail Rev. Stat.. §226-19(b}.
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Hawait Rev. Stat.. §226-106.
1967 Hawail Sess. Laws. Act 307, codified as Hawail Rev. Stat.. chapter 516,

Hawail Housing Authority v. Midkiff, 467 U.S. 229 (1984).

Hawali Rev. Stat.. §226-1086.



Chapter 3
ANALYSIS OF CURRENT MECHANISM

Review of Current Statutes and Rules

Chapter 201E, Hawaii Revised Statutes,! establishes the Housing Finance and
Development Corporation which is empowered to develop housing for sale to state residents.
Sections 201E-1 through 201E-40 are general provisions. Sections 201E-50 through 201E-80
relate to financing and describe the varicus programs. Sections 201E-2C00 through 201E£-238
relate to housing development.

The corporation is led by an eight-member board of directors. Six are public members
appointed by the governor; two are appointed at-large but the remaining four must be from the
four counties. Two ex-officio voting members are the director of business and economic
development or a designated representative and the governor's special assistant for housing.
The day-to-day functioning of the corporaticn is managed by its executive director. The duties
and responsibilities of the corporation include developing and maintaining a housing
information system, conducting housing research, providing counseling {e.qg., to prospective
homeowners oOr government agencies), cooperating with other governmental agencies,
developing real property, and administering the federal low-income housing tax credit.

The corporation may ficat bonds to finance its activities.

Buyback Provisions

Upon the transfer of a dwelling unit to a homeowner, section 201E-221 establishes a
ten-year buyback period during which the corporation has the first option to repurchase the unit
from the homeowner. The maximum price at which the corporation is permitted to exercise its

option is based upon:
(1}  The original cost to the owner; plus
(2) The cost of any improvements added by the purchaser; pius

{3) Simple interest on the purchaser's equity (i.e., the down payment, improvements,
and one-haif of repayments of principal but not interest) at the rate of seven

percent per year,

During the ten-year period, the corporation may waive its option. After the ten-year
pericd, the homeowner is free to sell on the open market.
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Recent Amendmenis

The corporation administers the buyback restriction pursuant to administrative rules set
forth in chapter 15-73, Hawaii Administrative Rules (Housing Finance and Develocpment
Corporaticn). Subchapter 8, entitled "Repurchase of Dwelling Units Subject to Restrictions,” is
divided into seven sections. Sections 15-73-81 and -82 describe the purpose and applicability
of the subchapter. Subchapter 8 impiements the resale restrictions set forth in section
201E-221(a)(1), Hawail Revised Statutes. Section 15-73-8B2 describes the appiicability of the
rules as alf dwelling units subject 1o the restriction codified in sections 201E-221 and 2018-222,
Hawaif Revised Statutes.

Section 15-73-83 describes the circumstances under which the repurchase will be
accomplished. The corporation may repurchase the dwelling aither free and ciear of all liens
and encumbrances or subject to an existing mortgage. In the former situation, the ownar i
required to pay ail liens and encumbrances including an sxisting mortgage. If the fransfer is
subject ¢ an existing mortgage, then the corporation will pay off the mortgage and deduct the
amount of the mortgage from the repurchase price.

Section 15-73-84 describes the elements of the repurchase price. Thne maximum
repurchase price is the total of the following: the original sales price, the cost of any
improvements, and interest on the owner's equity. Generally, the interest is calcuiated at
seven percent simple interest. The owner's equity consists of the amount cf the down
payment, the cost of any improvements addsed to the home, and cne-half of the amount of
mortgage payments allocated to principal. In contrast to the buyback restrictions imposed by
the state of New Jersey which add 1o the repurchase price only improvements made with prior
approval, Hawaii's rules permit the owner to add the cost of any capitai improvements to the
resaie price.

Section 15-73-85 describes four circumstances under which the corporation may waive
its option to repurchase. Subsection (a){1) permits a waiver of repurchase if an owner wishes
to transfer the home to a family member upon the death of the owner. The family member
must be a spouse, child, parant, or sibiing and must be otherwise eligible to purchase a
dwelling unit under the resirictions imposed by chapter 15-73.

Subsection (a){2) provides for three other circumstances under which the corporation
will walve its first option to repurchase. Paragraph (2)(A) permits the corporation (with board
approvaly to waive repurchase if the owner will not be abig to sell the dwelling unit for a
substantial profit. If a particular subdivision or condominium project has not bean weil received
by the market, the market price of a dwelling unit may be less than the original price. Under
this circumstance, the corporation may waive repurchasa and permit the cwner to sell the unit
at the prevailing market price. Paragraph (2)(B) permits waiver i fiscal management will not
allow repurchase of the dwelling unit. This circumstance applies when an owner has added
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substantial improvements {0 the home. Since the cost of the improvements will be addsad to
the repurchase price (which Costs may not be reimbursed upon a resale), it may not be feasibie
for the corporation 10 resell the home at an affordable price without absorbing a loss. Finally,
paragraph (2{C) allows waiver to permits permanent financing by a mortgage lender. This
circumstance was formerly used when the corporation’s predecessor sold some homes by way
of agreement of sale. Upon expiration of the agreement of sale, the owner was required to pay
the balance of the saies price but sometimes encountered difficuity in obtaining a mortgage
because of the buyback provision.

Section 15-73-86 describes the particular applications and other forms 10 be used in
repurchasas and waivers. Finally section 15-73-87 permits the corporation either to reself or
rent a repurchased unit,

Statistical Summary
Waiver

Prior to examination of any records, it was unclear whether the corporation was able to
exercise its right of first refusal and to purchase and resell homes during the ten-year buyback
period. However, based on a 1985 agency statistical summary of repurchases, waivers, and
resales and a review of monthly and annual reports, it can be estimated that during the
buyback period, nearly 1,300 homes wers offered to the State for repurchase. Approximately
900 were repurchased and resocid.

For approximately 380 homes, the State's option to repurchase was waived. Nearly 77
percent, or 293 of the waivers involved just five subdivisions. According 1o discussions with
corporation staff, waivers were granted for various reasons, inciuding the following:

(1) A sale by the owner would not yield a windfall profit since the market price of the
home was less than the buyback option price;

(2) The amount of improvements added by the homeowner had increased the
buyback price to 2 level that would make resale 10 an eligible family econcmically
infeasible;

(3) The homes in the subdivision were the subject of litigation against the agency and
it would be inappropriate for the agency to repurchase a particular home in the
subdivision;

(4) A transfer of the title was necessary to comply with 2 change in marital status
(e.g., property ssttlement incident 1o dissolution of marriage) or to permit
refinancing of a home originally sold on agreement of sale .2
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For more details, see the table below? which displays estimates of the number of units
soid, offered, waived and repurchased:

Table 1

ESTIMATE OF HOMES SOLD,
REPURCHASED, WAIVED AND RESOLD

Estimate Estimate Estimate Estimate
Sold Repurchased Waived Resold
FY 71-72 to

FY 84-854 5,286 857 282 786
FY 85-86° 116 25 41 20
FY B86-87 336 18 42 26
FY 87-88 327 4 16 37
Total 6,092 o4 381 869

Source: Faor unils sold during 1971 1o 1987: Hawai, Hawaii Housing Authority, Annual Report: 1986-87. p. 16. For
units soid during 1987 to 1988, Hawaii, Housing Finance and Development Corporation, Annual Report;
1987-88. p. 11. Estimates of the number repurchased, waived and rescid are based on an unpublishad
1985 summary (for the years 1871 10 1984) and review of unpublished monthiy reports submitted from
1985 and 1988.

Future Trends

During the period from FY 1971-72 to FY 1984-85, the number of homes offered (thosae
repurchased or waived) averaged 81 per year. Beiween FY 1985-86 to FY 1987-88, the same
statistic trended downward from 66 to 50 to 20. The number of units offered in the next few
years shouid continue to be somewhat lower than the 1971-1985 period. The relatively high
number of offers during that period were rooted in the agency's development of condominiums
and townhouses which famities tend to outgrow. At present the agency principally develops
single-family homes which can meet the needs of families on a longer term basis since the
homes can be enlarged if necessary.

Expiration
The numbers displayed in the following table represent a rough estimate of the number

of homes exceeding the ten-year buyback period each year. The estimate was necessary
because it was infeasible to examine the history of each of the more than 6,000 homas scld

10



ANALYSIS OF CURRENT MECHANISM

since 1971 and bacause the corporation does not keep track of changes of ownership after the
ten-year buyback. The estimates were derived by taking the number of homes soid sach year
and adding ten years to determine when the buyback period expires. Based on the table,
however, one cannot conglude that any of the homes have been sold or at what price. Thus
the tabie represents an estimate of the maximum number of homes which could have been
sold on the open market and which might have yieided a windfall profit to the homeowner.
Moreover, despite the widespread presumption, there appear to be no readily available data ¢
suggest that the purchasers of these homes have soid their homes in disproportionate profits.

Table 2
ESTIMATE OF EXPIRATION OF BUYBACK PERIOD

Year Units
1982 292
1983 333
1984 23
1985 1176
1986 1085
1987 120
1988 70
1989 273
1990 469
1991 241
1982 h73
1993 403
1994 130
1995 175
1996 116
1997 336
1998 327

Source: For units sold from 1971 to 1987 Hawali, Housing Authority, Annual Report: 1986-87, p. 15-16. For
units sotd during 1987 to 1988: Hawaii, Housing Finance and Development Carporation, Annual Raport:
1987-88, p. 11. The number of units sold was estimated by using the number of unils developed and
subtracting the number of rental unils developed. Since projects containing both rental and sales units
were not subtracted, the estimated number of units soid is an overestimate.

Extent of Problem Stated in the Resolution

Because of the paucity of the data, it is clear that additional data coilection should be
considered. However, based on what data are available, as many as 1,287 units could fall out
of the stock of affordable houses over the next five years alone.

11
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If state policy shouid continue 10 permit individuals to withdraw homes from the

affordable housing stock after ten years, then no further study is warranted.

tf, on the other hand, affordable housing is io be the right of all familias in Hawaii, then

a long term management policy with regard to Hawaii's steck of affordable housing must be
congidered.

t.

ENDNOTES

1387 Haw. Sess. Laws. Act 337

interview with Elmer Maniey. Sales Manager, Housing Finance and Bevelopment Corporation, Ociober 24.
1389,

Nate: based on examination of the unpubiished 1971-1985 summary and unpublished monthiy reports, 76.3
percent of the waivers were from just five subdivisions: Kawaihae Village (21}, Napiffhau (68). Uluwehi (185),
Makaha Meadows (including Makaha Meadows East and Makaha Meadows East i} (23), and Kelawea Mauka
(including 1. {1, and Iil} (26} {total 293).

The tabie is based on hand-tallied data derived from examination of momthly reports submitted by the sales
section. Because of the delays inherent in real estate transactions, some transactions may have been
inadvertently omitted or double counted. Generally, a repurchase or resale was taffied only when it closed
escrow.  Although waivers were granted by the Hawaii Housing Authority {the predecessor of the Housing
Finance and Deveiopment Carporation), the executive director, development administrator, or the project
administrator, those differences are not reflected in the table. In addition, the reasons for the walvers also are
rot reflected in the table.

Soid data estimated from annual reports of units repurchased. waived, or resold from 1871 to 1985 semmary.
The estimate of units sold was derived by taking the total number of units developed for rental and sale and
subtracting the number of rental units geveloped. Projects including both rental and sale units were not
subtracted.

Sold data taken from annual reports. Figures for units repurchased, waived, and resold were taken from
monthly summaries.

12



Chapter 4
ALTERNATIVES TO THE CURRENT MECHANISM

It 15 generally recognized that sound public policy requires that resale restrictions be
imposad on subsidized housing:

...1f a unit has been made available to a lowsr-income
housenoid at & price substantially below the market
price, to allow that nousehold immediately to sell the
unit at market price would first, provide the household
with an unjustified windfall and second, result in the
loss of that unit from the pool of housing affordable to
lower-income houssholds....!

Moreover, in terms of housing policy:

...1f affordable housing programs are to be directed at
long-term goals of increasing supply and providing
benefits to the largest number of moderate-~income

households, resale controls are essential. Without
resale controls, the first buyer gains a windfall benefit
but subsequent buyers receive little benefit. Because

the unit will probably appreciate more rapidly than
market-rate units, it 1is likely to be lost from the
moderate-priced housing supply after the first cowner
sells 1it. Furthermore, any subsidies from buyers of
market rate units and the community at large will be lost
in the form of windfall to the first buyer. For reasons
of both egquity and program effectiveness, resale conirols
must be required. Without them, only a small fraction of
the total number of units in the jurisdiction aft any one
time will be moderate in cost. With resale controls, the
percentage will rise over time toward the percentage
required in new developments. {footnote omitted)?

Alternatives Mentioned in the Resolution

Perpetual Leaseholds

As embodied in the Land Reform Act, state policy is to foster the fee simple ownership
of residential lots.3 However, H.R. No. 106, H.D. 1, suggests that one possible solution to
maintaining the affordability of subsidized housing would be establishment of a state residential
leasehold development program. At first glance, the chief advantage to the consumer or
homeowner would only be a lower initial sales price for the home. However, the moneys
realized by the State from lease payments could be used for additional affordable housing or

13
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fease payments could be reduced to make the units even more affordable. Moreover, transfers
to investors or transfers at market level prices would trigger lease rent increases - thus
fostering {but not requiring) owner occupancy and continued affordability.

A perpetual leasehold program would, however, offer significant disadvantages to a
hameowner. First, a lessee would have less security of tenure in view of potential increasas in
lease rent. Moreover, if the lsase were truly perpetual, then low or moderate incomea
households would be obliged, in perpetuity, to subsidize housing for other low or moderate
income housaholds. Finally, a perpetua! lessee would not be able to begueath the family home
to any heir.

Monetheless, two particular aspecis of the leasehold proposal reflect national trends#
and deserve additional amplification. First, the proposal takes inte account the international
demand for homes in Hawaii and attempts to craft a housing program in refation to the global
real estate market. Second, the proposal seeks to create a new funding mechanism in support
of affordable housing.

Perpetuai Buybacks
This section will describe a perpetual buyback program and related policy issues.

A perpetual buyback program wouid cure some of the problems with a perpetual
leasehold program. Under the perpsetuai buyback program, a homeowner would own the home
in fes simple. If the homeowner decided to sell the home, the State would retain a first option
to purchase the home. Depending upon how the price is determined, the house may or may
not be affordable. If the price determination formuia is tied to how much a low or moderate
income househoid can afford (e.g.. home price equal to amount of mortgage that a low or
moderate income household can qualify for) rather than tc an index reiated to the general cost
of living or construction, then the house wiill remain affordable.

One of the advantages of homeownership is the right to pass title to the family home to
one's heirs. if the perpetual leaseback program were to have such a compassicnate
exemption, then homes may often pass to househoids which are not of low or moderate
income,

From the point of view of state policy, a perpetual buyback program might be
considered to be in conflict with the policy established in the Land Reform Act. Moreover, if
the repurchase formula did not provide some incentive tc the original homeowner to maintain
the property, it is possibie that extensive repairs might be necessary prior to sale to ancther low
or moderate income household.

14



ALTERNATIVES TO THE CURRENT MECHANISM

State as Mortgage Lender

House Resolution No. 106, H.D. 1, suggests that a possible solution to maintaining the
affordability of subsidized housing would be for the State to act as a mortgage lender.
Although a detailed technical analysis of the mortgage credit system is beyond the scope of
this study, a short explanation may be heipful.d

Many adults may recali the tragedy of foreclosure depicted in the silent movies. During
that period, a typical home was financed by making a fifty percent down payment, with the
balance due in three to five years. In the wake of the stock market crash and the Great
Depression, the fragitity of that method of nousing finance was revealed. [n many instancss,
family breadwinners were out of work and unable to pay the rent. Landlords could not meet the
monthly mortgage payments. In both cases, savings are normally withdrawn to cover the
shortfall, until ali savings have been consumed. Lenders ultimately foreciosed -- that is, seized
title and control of the property because the Joans had not been repaid. Lenders then had the
properties but no cash since the savings had besen previously withdrawn, Without cash or
financing, lenders could not seli the property. [f the property could not be sold, the lenders did
not cbtain any cash t¢ permit other depositors to withdraw their savings.

To break that cycle, three important changes were made to America’s housing finance.
Those changes were:

(1) Insuring the safety of savings depgosits;
(2) Insuring mortgages, and
(3) Creating a secondary market for mortgages.®

These were important changes in the housing finance cycle, Presently, financial institutions
accept savings deposits, the safety of which are assured. Using the deposils, the institutions
lend money to homeowners. The homeowners sign a mortgage, in which they agree to repay
the loan with interest over 15 to 30 years. The lenders obtain mortgage insurance policies.
The lenders then sell the mortgages -- that is, the right to receive monthly payments from the
homeowner -- for a lump sum. With the lump sum in hand, the lenders can now issue
additional loans or return money as savings withdrawals.

With this background, let us turn to the advantages and disadvantages of a potential
state role as a mortgage lender. Clearly there is no need for the State to issue ordinary
mortgage loans which can be provided by commercial lenders. Thus any state role must be to
issue mortgage ioans tailored t¢ benefit low and moderate income households. Unfortunately,
the necessary changes may mean that the mortgages cannot be sold in the now traditional
manner, Although the obvious adverse impact on the State's fiscal resocurces cannot be
precisely estimated, it is clear that for each locan, the state treasury would be depleted in the
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present and not replenished except over a long pericd. (Many states, including Hawaii, have
attempted to remedy this preblem by issuing bonds to obtain funds for low interest rate
mortgages 1o iow and moderate households.) In Hawaii. this program is best known as the
"Hula Mae Program”. During fiscal year 1987-1988, the program provided 5,094 home loans.
The amount of the locans averaged $69.929. Tha average monthly income of borrowers was
$2,240.7

The chief objective of reduced rate mortgages is to achieve initial affordability for a
prospective homecwnar. By itself, a reduced rate mortgage does little to maintain the
affordability of subsidized heusing without the imposition of resale restrictions. In the absence
of resale restrictions, state funded mortgages might permit low and moderate income
households to compete for market level priced homes. But the imposition of resale rastrictions
would seem to be a more fiscally scund policy.

Land Trust Programs
This section will describe a state fand trust program and related policy issues.

As a ccncept, the land trust is not new to Hawail. During the late nineteenth century,
the will of the late Bernice Pauahi Bishop esiablished a charitable trust. Now known as the
Bishop Estate/Kamehamesha Schocls, the estate holds title to land in trust to benefit the
chiidren of Hawaii. in 1978, the legisiature enacted the Land Trust Act.® What is new is not
the entity but the use to which it is put: the provision and maintenance of atfordabie housing
for low and moderate income famiiies.

In the past, the land trust has also been used for two other charitable purposes:
(1) To preserve iand in open space for conservation purposes:® and

(2) To separate and distribute the benefits accruing from land ownership (e.q., fee
simpie land title versus ownership of buildings or improvements).

It is this latter purpose which permits the land trust to be used for the preservation of
affordable housing. Thus it is the purpose to which the land trust is put which distinguishes its
use for affordable housing. The legal entity which underlies a land trust is generally a nonprofit
corporation, but could also be a charitable trust within the meaning of the internal Revenue
Code, or a land trust established pursuant tc chapter 558, Hawa/i Revisad Statutes.

Generally, an affordable housing land trust leases land, or occasicnally buildings or

other improvemenis as well, to homecwners. According to Chuck Collins, Director of Technical
Assistance, Institute for Community Economics, Greentield Massachusetts:
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...A Community Land Trust (CLT) is & democratically
structured, community based nonproflit corporation....The
purpose of the CLT is to acquire land and remove it from
the speculative market. The land is made available to
individual famillies, cooperatives, and other
organizations through long-term {lifetime) leases, which
may be transferred to the leaseholder's heirs if they

Wish to continue to use the land. All lessees are
members of the (LT, and they are represented on the
Board....

Wnile leaseholders do not own the land they use they
may own their building {(as individuals, or as members of
cooperative associations), The CLT, nowever, retains a
purchase option -~ should the owners decide to sell --
for the amount of the owner's investment of capital and
labor, adjusted for appreciation and depreciation.
Homeowners are thus guaranteed a fair equity for their
investment, and their successors can purchase the homes
for a fair price. No sellers benefit from speculative
gains and unearned increases in market value, and no
buyers are priced out of the market and denied decent
housing by such increases....10

Land trusts appear to be used principally in Massachusetts,!! Connecticut, and
Vermont. In Massachusetts, as noted above, land trusts have been used to preserve open

space.

In 1987 the Connecticut legislature'? authorized the issuance of $1,000,00C in bonds to
establish a community housing {and bank and land trust fund. The money would be given to
nonprofit organizations. The organization would purchase land and keep the fee simple title.
The land could then be leased or homes could be developed. Although a low or moderate
income household could purchase a dwelling unit, the organization would retain the first option
to purchase the unit. The length of the lease term is not prescribed in Connecticut's
regutations.'3 However, an example, provided by the Connecticut Department of Housing, of a
ground lease provides that the lease term is 99 years subject to a 99-year extension at the
option of the lessee.

Vermont also provides affordable housing by way of land trusts.?4

One advantage of a land trust is its perpetual existence - it is not subject to elimination

due to governmental reorganization as would a government agency.'S  However, the
cerresponding disadvantage is the need for continuing administration and oversight.

Another advantage of the land trust is its independent ability to garner private support.
Some property owners may be more willing to work with a charitable organization than with a
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government agency.'6 Another advantage is that, unlike the cooperative, the beneficiaries of
the trust cannot rawrite the terms of the trust (o permit the affordable units to be sold at market
prices.

The chief disadvantage of a fand {rust, as envisioned by Coiling, is that homeowners
would not have fee simple title to their house fots. From the point of view of the Stats, the chisf
disadvantage would be the absence of fee simple ownership.

On balance, the use of land trusts would appear (o be only a partial solution for
maintaining the affordability of subsidized housing.

Alternatives Not Mentioned in the Resolution

Survey of Mechanisms Used in Other States

To determine what resale restrictions are used in other jurisdictions, a questionnaire
was sent to each of the fifty states, Guam, Puertc Rico, and the District of Columbia. The
questionnaire asked jurisdictions to indicate whether they:

(1) Provide housing assistance {¢ low and moderate income households;

(2) Sell subsidized homes to low or moderate income households;

(3) Impose resale restrictions; or

(4) Impos& a buyback period.

Responses to the guestionnaire are summarized in the tabie befow. Almost all of the
jurisdictions responding provide housing assistance by way of mortgages at reduced interest
rates. Among the 36 responses, only six indicated no housing subsidy was provided. The six

were Arizona, ldaho, Hlingis, Kansas, New Mexico, and Texas.

Four raspondants sell homes to low or moderate income households: Alaska, District of
Columbia, Massachusetts, and Mew Jersey.

Alaska does not impose any resale restrictions. (See Table 3.}

According to the responses (o the questionnaire, the District of Columbia,
Massachusetts, and New Jersey impose resale rastrictions for 7, 40 and 20 years, respactively.
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Table 3

SUMMARY OF STATE AFFORDABILITY MAINTENANCE POLICIES

State Housing Subsidized Re-sale Re-sales Buyback
Assistance |homes price limited Period
controls

A¥ yes ves no no n/a
ARK ves no n/a n/a n/a
ARZ no ne n/a n/a n/a
Ch ves no n/a n/a n/a
cT YeSs no n/a n/a n/a

DC yes yes ves ves 7 vrs.
DE ves no n/a n/a n/a
FL ves no n/a n/a n/a

IA ves ne n/a n/a n/a
IDA no ne n/a n/a n/a

1L no no n/a n/a n/a

iN ves no n/a n/a n/a

K$ no no n/a n/a n/a
MA yves yes ves yes 40 vrs.
MD ves no n/a n/a n/a
ME ves ne n/a n/a n/a

MI ves no n/a n/a n/a
MN yes no n/a n/a n/a
MO ves noe n/a n/a n/a

MT ves ne n/a n/a n/a

NC yes no n/a n/a n/a

ND ves no n/a n/a n/a

NE ves no n/a n/a n/a
NH yes no n/a n/a n/a
NJ ves ves yes ves 20 yrs.
NM no no n/a n/a n/a

NY ves no n/a n/a n/a
OH ves no n/a n/a n/a
OR ves no n/a n/a n/a
PA yes no n/a n/a n/a

Sp yes no n/a n/a n/a
TN ves no n/a n/a n/a
TX no no n/a n/a n/a
U1 yes ne n/a n/a n/a
VA ves no n/a n/a n/a
WV ves no n/a n/a n/a

"N/A" indicates the state does not sell subsidized homes and has no
limitations on re-sales or any buyback period.

Source: Legislative Reference Bureau Questionnaire, September 28, 1989.
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The Irvine Model

Recognizing that the high cost of housing in Orange County, California was hindering its
recruitment of faculty and staff, tha University of California, Irvine, responded by creating the
lrvine Campus Housing Authority.’”  The authority retains the fee title to iand but selis
apartments, condominiums, and custom homes to university empioyeeas at varying discounts.
Each homeowner is generally required to pay lease rent to the authority. In exchange for a
iower or no isase rent, a homeowner must give the authority a larger share of the appreciation
in value when the unit is sold. In addition, the homeowner is required to offer the unit not o
the general public but to the authority and certain classes of empioyees. Finally, the maximum
sale price of a unit is determined by the cost of improvements added and the increase, if any,
in a construction cost index.'8

The Massachuseits Model

The S:ate of Massachuseits has established its Homeownership Opportunity Program
(HOP).1®  Under HOP, Massachusatts will provide mortgage financing for certain eligible
developments. To be eligible, a project must contain at least 25% affordable units for sale 1o
low or moderate income families. (In addition, a project must also inciude at ieast 5% of units
for rent to low-income households.)

Since the homes will be sold below market rate -- sometimes as much as 15% to 50%
below appraised value - Massachusetts requires that "a long-term public benefit" result from
the program.2® To do this, the program requires that:

{1y Any unit soid for fess than B85% of market value must be sold at the same
percantage;

(23 The unit be resold to a iow or moderate income family; and

(3) The restrictions remain in force for 15 years as to family income and for 40 years
as to the resale price.2!

Limited Equity Housing Cooperatives

A fimited equity housing cooperative is first of all, a housing cooperative.?? The
cooperative congists of a corporation and sharehoiders.  The corporation owns the building
(and occasicnally the iand, also, if the fee title 1o the land is not held by another entity, such as
a community land trust). Each shareholder is entitied to a vole at meetings to manage the
affairs of the cooperative and a lease for his or her own unit. A sharehoider is also required to
pay a monthly assessment for the use of the unit. Because z share of stock is not normally
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considered rea! property 23 some complcations have arisen in financing acquisition of
cooperative apartments. Moreover, when @ housing cooperative is described as hmited equity,
important restrictions have been placed on price increases for individual units.

Under Hawaii law.?% the initial sale price of a share is 7% of the fair market value of the
urit which the shareholder will be entitied to iease.2® Upon a sale of a share, the increase in
equity will be limited to no more than 10% per year of ownership thereby maintaining
affordability for succeeding owners.26 For tax purposes, part of the monthly assessments may
be deducted from gross income in the same manner as home mortgage interest.27

The above are the advantages of the limited equity housing ccoperative. But a harder
look reveals some of the disadvantages:

(1) Since the corporation must pay the mortgage, any shortfall in receipts must be
made up by other shareholders;

(2) Because of its unigue status under the tax laws, financial affairs must be carefully
managed;,

(3) Since a share of stock is not realty, traditional mortgage financing is generally
unavailabie;?8

(4) Since the maximum appreciation on the unit (10% per year)29 is not limited by, or

related to, the extent of increases, if any, In median income, units couid
appreciate beyond the reach of iow or moderate income househoids. 30

There are some advantages for deveiopers:

(1)  The financing may be easier as lenders favor homeownership;

(2) Sales prices can also be higher since owners will have some equity vaiue; and

(3} Permanent financing is accomplished by the association. 3

Some of the disadvantages can be addressed through corrective measures.32 A
cooperative could establish reserves to provide for temporary shortfalls. Since a shareholder's
right to reside in the unit is based on a lease, the shareholider can be evicted more quickly than
a homeowner can be foreciosed upon. Both the matter of reserves and management

complexity can perhaps be better handied by establishment of a mutual housing association
(MHA) which consists of several cooperatives 33

According tc the Connecticut Office of Legisiative Research:
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...5ome MHAs have a centralized structure in which the
asscciation owns the buildings housing the cooperatives
while each co-op manages itself (integrated structure).
The sponseoring organization usually provides support
services and tralining programs to the members.

Other MHAs are ccalitions of individua. cocperatives
and nonprofit developers (federated structure). The
sponsoring organization may also provide  support
services, but members may purchase those services from
other sources....34

Nonetheless, the outiook for limited equity housing cooperatives in Hawail is not
especially promising. It appears that only one has been established since the initial passage of
the limited equity housing cooperative law. Due to financial difficuities, the cooperative is now
merely a rental apartment building rather than a true cooperative.3%

Conclusions

Based on the foregoing analyses, it appears that the mechanisms proposed in H.R. No.
106, H.D. 1 - perpetual leaseholds, perpetual buybacks, the State as mortgage lender, and
land trusts, are at best only partial solutions to the problem of maintaining the supply of
affordable housing. Based on a survey of other jurisdictions, there appear to be other
alternatives which can assist in the preservation of affordable housing. One alternative is
lengthening the buyback period to 20 years, as in the practice in New Jersey.36 A second
alternative is to limit the resale price. In Massachusetts, the resale price is controlled by
continuing the discount from fair market value and by requiring the home to be sold to a low or
moderate income family, that is, at a price affordable to a low or moderate income family. A
third alternative is the fostering of limited equity housing cooperatives in conjunction with the
services and support which can be provided by mutual housing associations.
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Chapter 5
SUMMARY, FINDINGS AND RECOMMENDATIONS

Summary

The need for affordable housing can most clearly be seen in one simple comparison:
between 1980 and 1988, the increase in the number of housing units made available was on
85% of the increase in the number ¢f households.

Because of its concern for the availability of affordable housing, the Legisiature
requested the Legisiative Reference Bureau study ways to maintain the supply of affordable
housing. This study examines the State's current mechanism for providing affordable housing
as well as alternative mechanisms mentioned in H.R. No. 106, H.D. 1. In addition, the study
also surveyed other jurisdictions 1o determine their practices and analyzed certain other
alternative mechanisms not mentioned in the resolution.

Findings
The Legislative Reference Bureau finds the following:

1. Maintaining the affordability of subsidized housing is a public policy which is clearly
necessary. Since state resources are used to develop affordable housing, a long-term public
benefit should be derived from the expenditure of those resources. To assure continued
affordability, the resale price of the home must be within the means of low- and moderate-
income families. To assure that low- and mederate-income famifies continue to benefit from
Hawaii's investment in affordable housing, careful selection of eligible households must

continue.

2. Under current law, the Housing Finance and Development Corporation sells homes
al below market prices to low- and moderate-income families. In return for below market
prices, the homeowners are required to give the corporation a first option to repurchase the
hoeme for ten years. During the ten-year buyback period, a homeowner who wishes to sell the
home must first offer the home for sale to the corporation. If the corporation chooses to
repurchase the home, the homeowner is entitled to a return of seven percent per year on the
down payment, any improvements, and one-half of mortgage repayments aliocated to principal.
Upon the corporation’s repurchase of a home, it is sold tc an eligible househoid.

3. Based on a review of agency reports, it appears that the corporation repurchased

virtually ail the homes offered but waived repurchase of those homes when the owner would
not recaive an excessive profit, if any.
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4. Based on a review of agency reporis, it appears that over the next five years, the
ten-year buyback pericd may expirg for more than 1,200 homes, Many of those homes will not
be sold at prices affordabie to fow- or moderate-income famiiies,

5. The current buyback period -- ten years -- is somewhat shorter than used in those
other states and jurisdictions which impose buyback and resale restrictions.

6. Certain proposed policy alternatives appear to be of limited efficacy. However, the
fimited equity housing cocperative together with the mutual housing association appear to
warrant additional study.

7. Uniess exempted from the Land Reform Act, a state-operated residential leasehold
program would appear-io be subject to condemnation proceedings for the benefit of lessees.
Moreover, establishment of a large scale residential ieasehold program by the State would
appear to undermine the policies established by the Land Reform Act.

Recommendations

1. The buyback period for homes in state projects sold at below market prices should
be increased fc twenty years. According to a survey of other jurisdictions, buyback or other
restrictions are imposed for pericds ranging from seven to forty years. Extending Hawaii's
buyback period from ten to twenty years would move Hawaii to the national average. This
change would require a statufory amendment.

2. The Legislature should appropriate funds for further study by the Housing Finance
and Development Corporation of the implementation of a mutual housing association in
conjunction with limited equity housing ccoperatives. A mutual housing asscciation provides
technical services to cooperatives including financial management, training, and cther support
services. Establishment of a mutuai housing association would facifitate the development of
cooperatives and help assure continued viability,
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Appendix A

106
HOUSE OF REPRESENTATIVES H ' R 5 N O v HD

FIFTEENTH LEGISLATURE, 1989
STATE OF HAWAL

HOUSE RESOLUTION

RELATING TO AFFORDABLE HOUSING.

WHERERS, affordable housing is a basic human need and human
right, and the cost of housing in Hawaii has long been among the
highest in the nation, making home ownership for the State’s low-
and moderate-income families increasingly difficult; and

WHEREAS, the Governor, the Legislature, and the counties
have recognized that the basic shelter needs cf those earning the
median income or less must be addressed as a priority; and

WHEREAS, the State, through the Housing Finance and
Development Corporation (HFDC), provides affordable housing to
low- and moderate-inccme families by developing master planned
communities where a considerable portion {(usually 40%) of the
units are set aside as affordable housing, which buyers making
under a certain percentage of the county median income are
allowed to purchase at a price considerably below the going

market price; and

WHEREAS, the State currently administers a buy-back plan
intended to maintain the affordability of homes in state-
subsidized projects for a given period {(usually ten years), under
which HFDC has the right to repurchase a unit at a price not to
exceed the sum of: (1) the original cost to the purchaser; (2)
the cost of any improvements the purchaser adds; and (3) simple
interest on the purchaser’s equity in the property at the rate of
seven percent a year; and

WHEREAS, although the housing units whose construction is
subsidized by the State are affordable at the time they are first
offered for sale, after the buy-back periocd has expired, they can
then be sold at the prevailing market price, taking them out of
the affordable category and, in effect, creating a situation in
which the State has subsidized a windfall profit by a private
owner-investor; and
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E 1 ] l’”‘g.Dl ?

WHEREAS, there is a nezed for the 3tate to consider ways to
prevent speculation by these subsidized owner-occupants and to
maintain the affordability ¢f subsidized housing lnaeflnitely,

and one such method would be a state leasehcld plan whereby
owner-occupants will be able to buy housing at an affordable

price, receive the tax benefits from the mortgage payments, and
partake in many other beneflits homeowners anjcy over renters as
well as making a seven percent annual intersst on the eguity
invested in the property; and

WHEREAS, a state leasehold program in which the State act
as the lender and lessor creates a situation in which all parties
are winners since: (1) families and individuals with incomes near
the county median income level and below can buy affordable
homes, with a2ll of the benefits previousgcly described; (2} HrFDC
receives the income from the purchases and lease rents, which noc
only pays for the State’s cost of developing a unit, but provides
revenue for additional affordable units to be built; and (3) when
the purchaser resells the unit to HFDC, 1t goes back on the
market as an affordable home, thus ensuring a continuously
expanding, rather than shrinking, supply of affordable homes; and

WHERELAS, safﬁgf“rdq zould be built into a state leasehold
system, including raising the lease rent for buyers who were not
owner~cccupants to discourage out-of-state and foreign buyers;
and the ingrease in state revenues from these situations could be
used to provide more affordable housing or rental subsidies for
elderly and handicappred individuals with fixed or low incomes;
now, therefore,

BE IT IESOLVmu by the House ¢f Representatives of the
Fifteenth Legislature of the State of Hawaiil, Regular Session of
1988, that the Leg15¢atlve Reference Bureau study mechanisms
Lhroug‘n whiﬂn the State could indefinitely maintain the

fordability of state-subsidized housing, including, but not
$1m1t@d o, perpetual leasehclds, perpetual buy-backs, the 3tate
as the lender and mortgage holder, and land trust programs; and

EE IT FURTHER RESCLVED that the Legislat
report its finding and recommendations to the
ieast twenty days before the convening of the

1959G; and
BE IT FURTHER RESCLVED that a certified copy of this
Rescluticn be transmitted to the Director of the Legislative

Feferencse Bureau
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Sarmuer B K. Chang

Director | ; /;‘
3 i ALKT_/ I,..:".:'..,..‘\-‘

LEGISLATIVE REFERENCE BUREAU
State of Hawasy

State Capito!

Honolulu, Hawaii 96813

Phone {808) 548-6237

September 28, 1989

4133-A

Dear

The Hawaii State Legislature has asked the Bureau to study mechanisms through
which homes originally sold by the State at below-market prices can continue tg be affordable.
The request for this study reflects the perception that aithough families and individuals
purchase homaes at below-market prices, re-sales of those homes (after a ten-year buyback
period) occur at market prices. Moreover, there is concern that these re-sales tend to reduce
the affordable housing supply.

The study is expected to involve an overview and analysis of subsidized housing sales
and re-sales as well as a review of proposed mechanisms including a state land lease
program and a perpetual buyback requirement.

To determine policies used in other states, the Bureau would like to reguest your
cooperation in providing information related to this study by Hlling out the enclosed
gquestionnaire. If at all possible, we would appreciate hearing from you by October 20, 1988.

The researcher working on this study is a contractor named Mr. Stephen Okumura.
He may be reached at (808) 946-0920. Messages may also be [eft for him at this office,
(808) 548-6237.

Thank you very much for your cooperation and assistance.

Sincerely yours,

5

Mﬁug/ \R/Cha L/Ld ]

Director
SBKC:ia
Enclosure
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AFFORDABLE HOUSING STUDY
Legislative Reference Bureau

State Capitol, Room 004
Honolulu, HI 96813

Please indicate your response to the questions below.

1. Does your Jjurisdiction have programs to assist low- and
moderate-income families to purchase their own homes?

YES NO
Comments:
2, Does your jurisdiction sell subsidized homes?
YES NO
Comments:

IF YOUR YOUR ANSWER TO QUESTION NO. 2 IS NO, THEN PLEASE SKIP
QUESTION NOS. 3-5 AND GO TO QUESTION NO. 6.

3. I1f your Jjurisdiction sells subsidized homes, are there
controls on re-sale prices?

YES NO

Comments:
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1f your jurisdiction sells subsidized homes, are subsequent
sales limited to low- and moderate-income hcouseholds?

YES NO

Comments:

If your jurisdiction sells subsidized homes, is there a
buyback provision?

YES NO

Comments:

If your jurisdiction does not sell subsidized homes, please
describe other affordable housing programs, if any.

comments:

Please list citations of any statutes authorizing your
state's affordable housing programs.

THANK YOU VERY MUCH FOR YOUR HELP.
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Appendix C

PROPOSALS

Also proposed is an expansion of the uaweighted special considerations
10 differentiale between posttive and negative influences, and to recognize
geographic distribution of funds among counties and the impact of sub-
divisions and exceptions on applications.

Social Jwpact

The proposed amendment will have a positive impact on the preser
vation of New Jersey agriculture and on the affected groups. Bringing
regulatory criteria into closer alignment with statutory criteria will
enthance the effectiveness of easement purchase decision-making under
the Farmiand Preservaton Program. Citizens of New Jersey wili benefit
from the program's expanded ability to preserve agricultural lands and
protect the benefits it provides.

Ecosowmic Impact
‘The proposed amendrnent will have a positive econotnic impact on the
citizens of the State and on New Jersey agriculture. Utilization of the
proposed improved cnitena ensures the! viabie agricultural laads wili be
preserved, thereby strengthening New Jersey's agricultural industry and
the stonoimic benefits it provides to the State,

Regulatory Flexibility Anatysis
The majority of land potentially subject to development casements is
owned by small businesses, a5 the term is defined in the Reguiatory
Flexibility Act, NJ.S.A, 52:14B-16 et seq. The proposed new rules do
not impose reporting, recordkesping or other requirements on such farm-
land owners. A farmland owner's offer 10 sell an easement is voluntary,
as is his or her acceptance of any State offer,

Full text of the proposal follows (additions indicated in boidface
thus; deletions indicated in brackets {thus]):

2:76-6.16 Criteria for evaluating development easement
applications

{a) The evaluation shall be based on the merits of the individual
application, the appiication’s contribution to the respective project
area’s ranking refative to other project areas and available funds,

The weight factor assigned to cach criterion identifies the relative
importance of the specific criterion in relation to the other criteria.

(b} The criteris listed in (<), {d), (¢} and (f} below shall be combined
to demonstrate the degree to which the purchase would encourage the
sarvivability of the municipally approved program in productive agricul-
ture. .

(¢} (Mo change.}

{d) The boundaries and buffers criterion {weight 20} is a5 follows:

I. (No change.}

2. Factors to. be considered are as foliows:

i. The type and quality of bulfers, inciuding:

(i) Compatible uses as follows:

{AXD) {No change.}

{E} Streams (pereunizl) and wetlands:

{F{J) {No change.}

£2) (No change.)

ii.-ifi, (Wo change.}

(¢} The local commitment criterion {weight 20) is as follows:

1. {No change.)

2. Factors to be considered are as foliows:

i-v. {(No change.)

vi. Community financial support for the project arca.

{fy (No change.}

(g} {The! Factors which determine the degree of imminence of
change [criterion {weight 5) is] of the Ixnd from productive agriculture
to mopagricultural use criterion are as follows:

{.-2, {No change.}

{h} {The} Factors which determine the relative best buy criterion
[fweight 5} is} are as follows:

1-2. {(No change.}

{i} Special considerations are as foliows:

i. {The board and committee shall review the following factors
and recognize special considerstions which cannot be adequately
addressed in the previous criteria.] Factors of positive special consider-
ation by the committee are a5 follows:

i. A contribution to reduce the committee’s percent cost share of
the negotinied development easement value;
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ii. The first applicationds) in the ¢ounty to receive the committee’s
preliminary approval which ultimateiy results in the purchase of the
deveiopment casement(s); xnd

iil, Geographical distribution among counties.

2. Factars of positive special considerstion by the commitiee and the
board are as follows:

{iii. i. Historic contributions:

fiv.Jii. Environmental contributions; [and}

{v.lifi. Unigueness of the agrncultural operation]. ; aod

iv. Any other considerstions which the committee deems appropriate.

3. lItems of negative specizl consideration by the committee and the
board are as follows:

i, Any division of the property compromising the spplicant's agricul-
taral speration.

COMMUNITY AFFAIRS
(a)
DIVISION OF HOUSING AND DEVELOPMENT

Neighborhood Preservation Balanced Housing
Program
Aftordability Control Procedures

Proposed New Rules: N.J.A.C, 5:14-4

Authorized By: Anthony M, Viliane Jr., D.D.S., Commissioner,

Department of Community Affairs.

Authonity: N IS A, 52:27D-320.
Proposal Number: PRN 1986-308.

Submit comments by September 6, (989 to:
Michael L. Ticktin, Esq.
Administrative Practice Officer
Department of Community AfTairs
CN 302
Trenton, NJ 08625

The agency proposal follows:

Sammary

Proposed mew tules WN.J.AC. 5:14-4, Affordability Controls, for the
Neighborhood Preservation Balanced Housing Program is intended to
impiement the provisions of the Fair Housing Act (P.L. 1985, ¢.222)
which require the Division of Housing and Development to ensure that
any unit of housing provided for low and mederate income houscholds
shall continue to be occupied by fow and moederate income houschokds
for at least 20 years following the award of a joan or grant by incarporat-
ing contractwal guarantees and procedures into the grant or loan agree-

ment. The Division may approve a guarantee for a period of less than

years where necessary o ensurc project feasibility, The Affordable
ousing Management Service has been established within the Division
1o administer affordability controls for Balanced Housing projects as
contained in these rules. This service can be utilized by municipalities
receiving Balanced Housing funds at no additional cost to the munici-
pality as a condition of the funding contract. Municipalities may elect
to administer z local affordability control program using these rules
provided it has been reviewed snd approved by the Division.

Social brnpsct
The provision of clear and concise rules and procedures for the admin-
istration of affordability controls for municipalities receiving grants or
icans is essential in order to guaramiee a coptinuing supply of low and
moderate income housing for residents of the State who do not have
adequate opportunities to acquire affordable housing.

Economic Empact

The management of affordability controls as cutlined in the proposed
new rules shall preserve the supply of affordable housing during the
period of controis and ensures that Neighborhood Preservation Balanced
Housing grants and loans to municipalitics for the development of low
antd moderate income housing provide maximum economic refums on
these invesiments as intended by the long term controls established
pursuant to P.1. 1985 £222
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Regulatory Flexibitity Analysis

The propossd new rules place requirements on municipalities, de-
velopers and individual unit owners. Some invoived developers may be
smali businesscs as that term is defined in the Regulatory Flexibility Act,
MNISA 52:148.16 ot seq. While certain reporting, record keeping and
compliance requirements are imposed on such developers, they are necoss-
ary to maintain affordability controi in the Neighborhood Preservation
Batanced Housing Program. The Program's statutory purposs 1o provide
affordable low and moderate income housing would be hindered by 2
relaxation of requircments for small business developers. No such dif-
ferentintion based upon business size is, therefore, provided by these rules.

Fuli text of the proposal foliows:
SUBCHAPTER 4. AFFORDABILITY CONTROLS

5:14-4.1  General provisions

(a) The purpose of the affordability control procedures is to
provide the means for ensuring that housing units provided for low
and moderate income houscholds through a grant or foan agreement
funded by the Neighborhood Preservation Balanced Housing Pro-
gram, putsuant to N.J.S.A. 52:27D-321, remain affordable to and
occupied by income cligible households for 20 years from the dste
initial restrictions encumber the unit unless a lesser or greater period
of time has been approved by the Division of Housing and Develop-
ment, Department of Community Affairs.

(b} In order to teceive approval for a grant or loan from the
Depariment of Community AfFairs, Neighborhood Preservation Bal-
anced Housing Program, & municipality must provide a plan for
assuring that units remain affordable to and occupied by low snd
moderate income-cligible houschoids for the prescribed time period.
A municipality may adopt its own program subject to Department
review and approvai or it may contract with the Department to

not himsted o, altorney's fees, mortgage pomnts, real estate transter
fec, and applicable real estate broker fees.

“Department’’ means the Department of Community Affairs.

“Eligible househald™ means a household whose prefiminary appl:-
cation has been reviewed, whose unverified estimated total gross
annual income is judged to be low or moderate income pursuant to
applicable guidelines, and whose name has been placed on 2 waiting
list for affordable housing.

“First purchase money morigagee” means the holder and/or as-
signs of the first purchase money morigage and which must also be
an institutional dender or investor, hcensed or reguiated by a state
or the Federal government or an agency thereof.

“Foreclosure”™ means the termination through iegal processes of
ali rights of the mortgagor or the mortgagor's heirs, successors,
assigns or graniees in a restricted Affordable Housing unit covered
by & recorded morigage.

“Gross annual income™ means the total amount of a househoid's
income from all sources including but not limited to salary, wages,
interest, dividends, alimony, pensions, social security, disability, busi-
ness income and capital gains, tips and welfare benefits. Generally,
gross annual income will be based on income reported to the Internal
Revenue Service (ERS).

“Houschold™ means the person or persons occupying a housing
unit.

“Index™ means the measured percentage of change in the median
income established for a household of four by geographic region
using the uncapped median income estimates published periodicaiiy
by the U.S. Depantment of Housing and Urban Development and
approved for use by the New Jersey Council on Affordable Housing.

“Low income household” means s houschold whose gross annual
income is equal to 50 percent or less of the median gross income
established by geographic region and houschold size using median

-~ assume this responsibility. This subchapter shall apply in all cases
i where the municipality has elected to contract with the Department
{ to administer the affordability controls. These rules will be used as

income figures and family size adjustment methodology published
periodically in the Federal Register by the U.S. Department of Hous-

program designed and administered by a municipality as it pertains
o the Neighborhood Preservation Balanced Housing Program.

{€) H any part of this subchapter shall be held invalid, the holding
shall not affect the validity of the remaining part of these rules. If
& part of these rules is held invalid in one or more of their appli-
cations, the rules shali remain in effect in alf valid applications that
arc severable from the invalid application.

5:14-4.2 Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings, uniess the context clearly indicates
otherwise.

“Adjusted rent” means the base rent for & rental unit adjusted by
the Index.

“Affordable Housing Agreement” means the writien agreement
between an owner of an affordable housing unit and the Department
that imposes restrictions on units developed with funding from the
Neighborhood Preservation Balznced Housing Program to ensure
that those housing units remain affordabie 1o households of low and
maoderate income for g specified period of time.

“Applicant houschold” means 8 houschold that has submitted &
Preliminary Application for an cligibility review.

“Assessments” means all taxes, levies, or charges, hoth public and
private, including those charges by any condominium cooperative ot
homeowner's association as the applicable case may be, imposed
upon the affordable housing unit

“Base price™ means the initial sales price of & unit designated as
owner-occupied affordable housing and restricied by affordability
controls. .

Base rent” means the charge for & rental unit at the time the unit
is first restricted by affordability controls.

“Certified houvsehold” means any eligible household whose total
gross mannual income has been verified, whose financial references
have been approved and who has received certification as & low or
moderate income-cligible housshold.

“Closing costs™ means those costs of a real estate sale that are
incurred by the buyer and seller at the time of sale including, but
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ing and Urban Development and approved for use by the Council
on Affordable Housing.

“Moderate income houschold™ means a houschold whose gross
annual income is equal to more than 50 percent but less than 80
percent of the median gross income established by geographic region
and houschold size using median income figures and family size
adjustment methodology published periodically in the Federal Regis-
ter by the U.S. Depantment of Housing and Urban Development and
approved for use by the Council on Affordable Housing,

“Owner” means the titie holder of record as same is reflected in
the most recently dated and recorded deed for the particular afl-
fordable housing unit.

“Price differential™ mesns the total amount of the unrestricted
sales price that exceeds the maximum restricted resale price as calcu-
Iated by the Index. The unrestricted sales price shall be no less than
a comparable fair market price as determined by the Department at
the titne & Notice of Intent to Sell has been received from the owner.

“Primary residence™ means the unit wherein a certified houschold
maintains continging residence for no less than ninc months cach
celendar year.

“Purchascr” means a certificd household who has signed an agree-
ment to purchase an Affordable Housing unit subject to a mortgage
commitment md closing.

“Repayment im:'_‘ mean: the second mortgage document signed
by the owner that is given 10 the Deparument as security for the
payment of 95 perceat of the price differential generated by the first
non-cxempt saie of an Affordable Housing sales unit at the time of
closing and transfer of Gitle of the property after the ending date
established in the Affordable Housing Agreement.

“Renter™ means & bouschold who has been certified for an Al
fordable Housing unit for rent subject to the signing of & lease and
the payment of any required mgity deposit.

*Resale price™ meags the base price as adjusted by the Indes. The
resale price may #lso be adjusied to accommodate an approved home
improvement, .

“Totat monthly housing Costs” means the total of the following
monthly payments mwd with the cost of an owner-occupied
Affordable Housing unit including the mortgage payment (principal,
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interest, private morigage insurance), applicable assessments by any
homeowners, condominium, or cooperatlive assoctations, real estate
taxes, and fire, theft and liability insurance. Total monthly housing
costs shall also refer 10 the montaly rental charge for an Affordabiz
Housing rental unit.

5:144.3  Affordable Housing Agreement

(a) An Affordable Housing Agreement (hereinafier “the Agree-
ment"”) shall be signed and recorded with the recording office of the
county in which the Balanced Housing unit/units {with the exception
of Neighborhood Rehabilitation ownes-occupied single family units
and rental units covered by more restrictive Federal regulations)
is/are located. The provisions of the Agreement shali constitute re-
strictive covenants running with the land with respect to the Balanced
Housing units described and identified in the Agreement.

1. The Agreement shall set forth the terms, conditions, restrictions,
and provisions applicable to the Balanced Housing units. The terms.,
condigons, Testrictions and provisions of the instrument shall bind
all purchasers and owners of the Balanced Housing units, their heirs,
assigns and ali persons claiming by, through or under heirs, assigns
and administrators.

2. When 2 single Agreemen! is used 1o govern more than onc
Balanced Housing unit, the Agreement must contain a description
of each unit governed by the Agreement and the ending date imposed
on the unit.

3. This Agreement shall be executed by the Department and the
owner or the then current title holder of record of the property upon
which the Balanced Housing units are 1o be situated prior to its
recarding uniess the municipality has an alternative affordability plan
approved by the Department in which case the Agreement shall be
executed by the grantes municipality and the owner.

(b) All deeds of conveyance from all owners to certified purchasers
of Balanced Housing units shall include the following clause in a
conspicucus place:

“The Owner's right, title and interest in this unit and the use, sale,
resale and rental of this property are subject to the terms, conditions,
restrictions, limitations and provisions as set forth in the AF-
FORDABLE HOUSING AGREEMENT dated which
was filed in the office of the Clerk of County in Misc,
Book at Page on and is also on file with
the N.J. Depariment of Community Affairs.”

L. Any master deed that includes a Balanced Housing unit shall
also reference the affordable unit and the Affordable Housing Agree-
ment and any variation in services, fees, or other terms of the master
deed that differentiates the affordable unit from all other units cov-
ered in the master deed.

(c) The Affordable Housing Agreement shall list the following
restrictions:

. The owner of an Affordable Housing sales unit shall not seft
the unit at a resale price greater than an established base price plus
the allowable percentage of increase as detefmined by the Index
applicable to the houschold size and the municipality in which the
unit is located. The owner of an Affordable Housing rental unit shall
not rent the unit a1 an adjusted rent that is greater than an established
base rent plus the allowable percentage of increase as determined by
the Index applicable to the houschold size and the municipality in
which the unit is located.

2. The owner shall not seff or rent the Affordable Housing unit
to enyone other than a purchaser or renter who has been certified
utilizing the income verification procedures established by the De-
pariment to determine qualified Jow and moderate income-cligible
households.

3. The owner of an Affordadie Housing sales unit shall be obii-
gated to pay 35 percent of the price differential generated at the first
non-exempt sale of the Affordable Housing unit to the Depariment
at the time of closing and transfer of title after the termination of
affordability controls in accordance with the terms of the repayment
lien. For the purposes of this Agresment, price differential shall be
the total amount of the unrestricied sales price {which shall be no
less than a comparable fair market price established by the Depart-
ment at the time a Notice of Intent to Sef} has been recefved from
the owner} that exceeds the maximum restricted resale price as calcu-
tated by the lndex.
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4. The Affordable Housing unit shall be seld in accordance with
ail rules, regulations, and restrictions duly promulgated by the De-
partmen! {(NJA.C. 3:14) the intent of which is to ensure that the
Affordable Housing unit remains affordabie to and occupied by fow
and moderate income-eligible households throughout the duration of
the Agreement.

(d) The Affordable Housing Agreement shall include the following
owner responsibilities:

l. Affordabie Housing units which have not been previously ap-
proved as rental Affordable Housing wnits shall at all times remain
the primary residence of the owner. The owner shall not rent such
Affordabie Housing unit to any party whether or not that party
qualifies as 2 low or moderale income household without prior writ-
wen approval from the Department.

1. Affordabie Housing units designated as rental units shail at all
times remain the primary residence of the renter and shall not be
sublet 10 any party whether or not that party is qualified as a low
or moderate income-cligible houschold witliout prior written ap-
proval from the Department.

3. All home improvements made 1o an Affordable Housing unit
shall be at the owner’s expense except that expenditures for any
aiteration that afiows a unit 1o be resold or rented to 2 larger house-
hold size because of an increase capacity for occupancy shall be
considered for a recalcuiation of base price or base rent. Owners must
obtain prior approval for such alteration to qualify for this recalcula-
tion.

4. The owner of an Affordable Housing unit shail keep the Af-
fordable Housing unit in good repair.

5. Owners of Affordable Housing units shaif pay alf taxes, charges,
assessments or levies, whether public and private, assessed against
such unit. or any parg thereof, as and when the same become due.

6. Owners of Affordable Housing units shall notify the Depart-
ment in writing 60 days pricr 1o a rental vacancy and 90 days for
notification of an intent 10 seif the property. Owners shall not convey
title or lease or otherwise deliver possession of the Affordable Hous-
ing unit without the prior written approval of the Department.

7. An owner shall request referrals of certified houscholds from
the pre-screened established waiting list maintained by the Depart.
ment.

8. If no referrals are available, the owner may sell, transfer, convey
or rent the property to an eiigible houschold not referred by the
Department. The proposed purchaser/renter must complete aft re-
quired Houschold Eligibility forms and submit gross annual income
information for verification to the Department for certification as
an chgible sales/rental transacuion.

9. At resale of an Affordabie Housing sales unit, the owner must
personally certify that ail items of personal property which are not
permanently affixed 1o the unit and were not included when the unig
was onginaily purchased (for example, refrigerator, freezer, washer,
dryer, dishwasher, carpet, drapes) have either been included in the
maximum allowabie resale price or sold to the purchaser at 3 reason-
able price that has been approved by the Department at the time
of signing the agreement 1o purchase. Such transfer of funds shali
also be certified by the purchaser at the time of closing. In no event
shall the purchase of personal property be made a condition of the
unit resale.

10, The owner shali not permit any lien, other than the first
purchase money mortgape, Department approved second mortgages
and jiens of the Department 1o attach sad remain on the propesty
for more than 60 days.

11, If an Affordable Housing unit is part of a3 condomininm,
homteowner's or cooperative association, the owner, in addition 1o
paying amy assessments required by the master deed of the con-
dominium or by-laws of an association, shall further fully comply
with all of the terms, covenants or conditions of said master deed
or by-laws, as well as fully comply with all conditioas and restrictions
of this Affordable Housing Agreement.

i2. The owner shall have responsibility for fuifilling all require-
ments in accordance with and subject to any rules and requirements
duly promuigated by the Department (NJA.C. 5:14.4.3), for de-
termining that & resale transaction i3 qualified for a ceriification of
exemption or a hardship waiver,

(CITE 21 N.LR. 2155



3. The owner shall have responsibiliay for forwarding copies of
all documenis filed with the applicable county recording office to the
Department after they have been signed, dated and recorded.

I4. The owner shall be obligated 10 pay a service fee at the time
of resale or at each new rental occupancy. The service fee for 2 sales
unit shall be $150.00 to be paid at closing from the seller's receipts.
The service fee for a rental unit shail be in the amount of two percent
of the vacant unit's current annualized rent to be paid at the time
a lease agreoment is signed by the owaer,

5:14-4.4 Sales units

{a) At initiaf sale. base prices for sales units shall be determined
in accordance with contractual agreements approved by the Depart-
ment at levels that indicate aflordability to households whose gross
annual incomes are within low and moderate income ranges gs de-
termined by the approved median income guide for the municipality.
At initial sale, an Affordable Housing Apreement and a repayment
lien shall be signed and recorded with the property deed. The
purchaser shall forward a copy of all recorded documents to the
Department.

{b) The base price will be indexed according 1o measured changes
in the approved median income guide applicable to the municipality
in which the unit is iocated. An owner who wishes to sell an af-
fordable housing unit shall give written notice to the Department.
A resake price shall be cakculated using the approved Index and an
estimated monthly morigage payment shall be determined. Tie ap-
proved resale price shall not be established at a level iower than the
iast recorded purchase price.

{c) A household’s estimated monthly mornigage payment, including
principal, interest, taxes, insurance, and condominium or association
fees when applicabie, shall not exceed 28 percent of gross monthly
income. Morigage approval is the responsibility of the household.
Centified kouscholds whose gross monthly income times 28 percent
is not less than the estimated monthly mortgage payment and whose
family size meets occupancy criteria will be referred 1o the owner for
conmtract negotiations within 60 days of receipt of the initial notice,
The Department reserves the right to waive this requirement if cir-
cumstances necessitate a higher percentage and the household con-
curs,

(d) A home improvement that increases the unit's size, making it
suitable for occupancy by a larger household, may be approved by
the Department for & resale price adjustment. The adjusted resale
price shall not exceed the equivaient affordability range as de-
termined for the larger houschold using the spplicable mediap in-
come guide. Additional ailowances, unrelated 16 the maximum allow-
able resaie price, for home improvements deemed necessary for main-
taining the standard condition of an affordable housing unit may be
approved by the Department.

(¢) ' no certified household has executed an agreement to
purchase within 90 days of the Department’s notification 1o the
owner of an approved resale price and referral of potential
purchasers, the owner may request that the unit be sold to a house-
held that exceeds the income eligibility criteria established for that
unit by submitting & written request for a hardship waiver to the
Department, and & copy 10 the municipality wherein the unit is
located.

{f) For approval of a hardship waiver, an owner must provide
documentation to the Department that there has bees a good faith
effort to sell the unit to 2 certified housshold for 90 days and no
certified household has signed an agreement to purchase the unit or
‘that economic factors not related to household income, including,
but not limited to, interest rates, taxes, or insurance, inhibit the
ability of an income-cligibic household to obtain 2 mortgage commit-
ment for the unil. )

{. Upon receipt of & request for a hardship waiver, the munici-
pality in which the unit is localed shall have first option 10 purchase
the unit at the approved resale price and to hold and rent or convey
it to & certified household. The municipality shall have 30 days in
which to exercise this option.

{g) The Department shall approve or deny a hardship waiver in
writing within 30 days of receipt of the request. A hardship waiver
in recordable form shall be provided to the purchaser af the tme
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of closing and filed with the deed and the Afiordable Houstng Agrec-
ment, The hardship waiver only applies to income eligibility restric-
tions for oecupancy and is only valid for the designated resale trans-
action. [t does not affect the resale price restriction. Future resaies
are subyect (0 all deed restnictions concerning income ehigibihty and
the indexed resale price.

1. I the Depariment denies a hardship waiver, an owner may file
a written request to appeal within 15 days of receipt of the deniai
¢ the Heanng Officer, Division of Housing and Develepment, De-
partment of Community Affairs, CN 802, Trenton, NJ 08625, If a
written request has not been received within 15 days after the owner's
receipt of the denial, the order of denial shall be final.

{h) The following title transactions shall be deemed gxempt and
the Department shall provide the owner receiving title with written
confirmation of the ¢exemption 1o those restrictions that determine
occupancy of the unit,

f. Transfer of ownership between husband and wife;

2. Transfer of ownership between former spouses ordered as a
result of & judicial decree of diverce or judicial decree of separation
(but not including sales to third parties);

3. Transfer of ownership between family members by will or in-
testate succession;

4. Transfer of ownership through an Execuior’s deed 10 a Class
A beneficiary; and

S. Transfer of owaership by court order.

(i) An exempt transfer of ownership dogs not terminate the resale
restrictions or existing licns on the property. AH liens must be sauis-
fied in full prior to subsequent resale and &l subsequent resale prices
must be calculated using the income index in compliance with the
terms of the Affordable Housing Agreement.

. The exempt transaction shall not be considered as a recorded
transaction in calculating subsequent resaie prices.

{j} The owner shall notify the Department in writing of any
proposed transaction that he or she wishes to have qualify as an
exempt transaction. The owner shall supply the Depantment with all
necessary documentation to demonstrate that the transaction quali-
fies as exempt. The Depariment may reqguest additional documenta-
tion as it deems necessary, The Department shall approve or deny
in writing a request for a certificate of exemption within 15 days of
the receipt of the request.

1. If the Department denies the exemption, the owner may submit
# written appeal within 15 days to the Hearing Officer, Division of
Housing and Development, Department of Community Affairs, CN
802, Trenton, NJ 08625. If 8 written request for an appeal has not
been received within 15 days after the owner’s receipt of the denial,
the denial of the certificate of exemption shall be final.

2. A certificate of exemption shall be filed with the desd and the
Affordable Housing Agreement at the time of title transfer.

51445 Owner-occupied Neighborhood Rehabilitation Projects

{8) Owner-occupied units in Neighborhood Rehabilitation Pro-
jects shall be restricted by a deferred loan agreement that is secured
by a note and morngage from the property owner to the Department
of Community Affairs. The mortgage shall be subordinate 10 a senior
mortgage and additional liens as identified a1 the time of the signing
of the mortgage. An income-cligible owner-occupant who is the res
cipient of a deferred payment loan for rehabilitation of a substandard
unit shall be subject to the following restrictions:

I. If the owner-occupant (hercinafier known as the borrower)
iransfers title to the property, vacstes the unit, or prepays the pringi-
pal amount within 10 years from the date the unit has been declared
in standard condition, the borrower shall pay the Depaniment the
originaf joan amount pius two percent interest calculated as simple
interest anfwaliy. T C

2. In the cvent of the death of the owner-occupant prior to the
end of the 10 year restricied period, the loan shall be due and payable
at the two percent annual interest rate at the time of death unjess
the persons inheriting the property are income eligible and personally
occupy the rehabilitated property. In this event the loan shall be due
and payabic under the same 12rms as above if the persons inheriting
the property vacate, transfer title to the property, or pre-pay the loan
any time thereafter until the end of the same ten year period.
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3. If the property is sold for fair market value and the excess of
the sales price over the costs associated with the sale, including the
satisfaction of superior Hens, is iess than the amount owed to the
Department, the Department shail waive repayment of all or a por-
tion of the Balanced Housing loan. [n this event, the Department
shall review the proposed sales contract and may require an appraisal
to confirm the sales price as fair market value.

4. After 10 years, the Department shall forgive the loan and cancel
the note and mortgage without repayment.

{b} Rental units included in a Neighborhood Rehabilitation Pro-
ject shall be subject to & 10 year Affordable Housing Agreement that
shall limit the occupangy of the rental unit to an cligible iow or
moderate income household, limit rents to annual increases measured
by the Index, and be filed in the office of the county recording officer.

{c) The deferred loan payment term and the [0 year Affordable
Housing Agreement shall begin on the date the unit is determined
to be in standard condition as verified by a municipal code enforce-
ment officer.

5:14-4.6  Rental units

{z) Initial renis shall be determined in accordance with contractual
agreements approved by the Department at ranges that indicate
affordability to households whose gross annual incomes are within
fow and moderate income ranges as determined by the approved
median income guide for the municipality.

1. The Department shall generally refer households to units for
which the monthly rental charge including an allowance for utilitics
shali not exceed 30 percent of their gross monthly income.

2. At the time restrictions are initially placed on a remtal unit, an
Affordable Housing Agreement shall be signed and duly recorded.
The owner shall forward copies of the recorded deed and the agree-
ment to the Department for its files.

(b) The landlord shall notify the Department of any impending
vacancy in any restricted rental unit no less than 60 days before the
unit is to become available,

{c} The Department shali refer a list of certified houscholds who
meet income and bedroom size criteria for a vacant unit to a landlord
for lease negotiations within 30 days of receipt of this notification.
Landlords must select a certified household for occupancy of an
affordable reatal unit. Final tenant selection shall be the responsi-
bility of the landiord. However, no referred household shall be denied
a jease for any reason that violates any applicable law.

{d) A written lease shall be reguired in all restricted rental units,
Final lease agreements will be the responsibility of the landiord and
the prospective tenant. Tenants are responsible for secunty deposits
and the full amount of the rent as siated on the lease. All leasc
provisions shall comply with applicable law.

{e) Rental charges may be adjusted at the annual anniversary date
of the iease. Rent adjustments shall be determined by adjusting the
base rent by the applicable Index. The Department shall notify all
landlords of changes in the Index. The landlord shall submit & written
request for rent adjustment approval to the Department when a rent
adjustment is to be made. The Department shail prompily approve
or disapprove all rent adjustment requests.

{f} An owner of a restricted rental unit shall notify the Department
in writing of an intent 10 transfer ownership of the property. A copy
of the recorded deed shall be forwarded to the Department. The
property shall be retzined as affordable housing at resale subject to
the Affordable Housing Agreement.

5:14-4.7 Procedures for establishing eligibility for occupancy

{a) In order to be considered for an Affordable Housing unit,
households shall submit a preliminary application to the Department.
As compieted preliminaty applications are received, the Department
shall review the applications for income eligibility and family size and
in accordance with aff applicabic laws.

1. When the initial review indicates that an applicant household
may be eligible, the name of the head of the househoid shall be placed
on g waiting list. The Department will send a confirmation letter to
the applicant.

(b} When the initial review indicates that an applicant household
is income~ineligible, the applicant household shall be advised in writ-
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ing and the preliminary application sha#l be denied. If an applicant
househoid receives a determination of incligibility, the applicant may
submit a written rcquest for a redetermination to the Department
within 15 days of receipt of the dental. The reguest must set forth
the basis for the claim of eligibility. The applicant household shall
be required to produce documentation to support the claim at the
time of redetermination. Writien notice of the redetermination shail
be given to the applicant by the Department.

i. I the applicant houschold receives a second notice of ineligibili-
ty, a written appeal may be filed with the Hearing Officer, Division
of Housing and Development, Department of Community Affairs,
CN 802, Trenton, NJ 086235, within 15 days of receipt of the notice
of redenial. If a written request has not been received within 15 days
after the applicant houschold's receipt of this notice, the determina-
tion shall be final and the application shall be considered denied.

) As units become available, the Department shall notify eligibie
househotids who satisfy the income criteria and occupancy standards
for an available unit and schedule them for a certification interview.
At the certification interview, the household shali be requested to
document all income for the purpose of gualifying for the required
mortgage or rent payment. The certification process may also include
a credit background report. Every household member 18 years of age
or older who will live in the affordable unit and who receives income
shali be required to provide verification of income. Verification may
include, but is not necessarily limited to, any of the following:

1. A letter from the household member’s employer stating an
annualized current income figure of four consecutive paystubs dated
within 120 days of the interview date:

2. A letter cr appropriate reporting form verifying, without limi-
tation, social security, unemplioyment, disability, pension or other
benefits;

3. A letter or appropriate reporting form verifyiag any ether
sources of incame claimed by the applicany;

4. A copy of IRS Form 1040, [040A, or 1040EZ, as applicable,
and New Jersey State income tax returns for each of the three years
prior to the date of interview;

5. Reports that verify income from bank accounts, securities, trust
funds or other income-producing properties; or

6. Reports that verify assets that do not earn regular income such
as non-income producing real estate and savings with delayed eam-
ings provisions.

(d) Eligible houscholds who zre denied certification shall be
notified in writing of the denial. This notice shall state the specific
reason for the deantal. If the eligible household disagrees with this
finding it may file a written request for redetermination with the
Department within 15 days of receipt of the notice. Eligible house-
holds shall be required to produce documentation to support their
claim.

1. Eligibie households who are again denied certification may file
& writteri appeai with the Hearing Officer, Division of Housing and
Development, Department of Community Affairs, CN 802, Trenton,
NJ 08625 within 15 days of receipt of the denial. If a written request
has not been received within 15 days of the houschold's receipt of
this notice, the determination shall be final and the application con-
sidered denied.

(¢) Only households approved by the Department as ¢ertified
households shall have an opportunity to be considered for low and
moderate income housing. Households who are certified shall be
issued written certification that is valid for 120 days. Certification
may be extended by the Pepartment for one additional period of 120
days if a mortgage application has been made and the household has
not received approval or denial. Houscholds having received
certification which expires shall be returned to the referral list and
may be considered Yor future housing referrals,

(fy To the greatest extent possible, certified houscholds shall be
referred 1o available units using the foltowing accepted standards for
accUpancy:

[. A maximum of two persons per bedroom;

2. Children of same sex in same bedroom;

3. Unrelated adults or persons of the opposite sex other than
husband and wife in scparate bedrooms; and
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4. Chudren not ip same bedroom with parents.

{g) In no case shali a household be referred to g unit that provides
{or more than one bedroom w cxcess of family occupancy require-
ments.

{h} The Deparument shall gather information on each assisted
houschold's income, assets and household characteristics from time
to tirne {or purposes of program evaiuation.

$:14-4.8 Foreciosure

(2} A judgment of foreclosure in favor of or a deed in licu of
foreclosure to an institutional first mortgagee on any owner-occupied
restricted unit shall result in a 1ermination of affordability controls,
except for the defaulting mortgagor who shall be forever subject to
the restrictions with respect to the unit owned by him at the time
of default.

1. All resale restrictions shall cease to pe effective as of the transfer
of title pursuant 1o foreciosure with regard 1o the first purchase
money mortgagee of a lender in the secondary mortgage market
including, but not limited to, the Federal National Mortgage As-
sociation, the Home Loan Morntgage Corporation, or the Govern-
ment National Morigage Association; or an entity acting on their
behaif.

2. Affordability controls shali remain in effect in the event of any
judgment of foreclosure on a rental unit, other than a rental unit
in & one 1o four family rchabilitated owner-occupied dwelling.

{b) Nothing shall preclude the municipality in which the unit is
located from purchasing the unit at the maximum permitied resake
price and holding, renting or conveying it 10 2 certified household.
The municipality shall have 60 days after the unig is listed for sale
in which W&iium of thfﬁl:m.
to provide nolcE ol'a Gsure action to the Department ot the
municipality shalf not impair the financial institution’s rights 10 re- ¢
coup loan proceeds and shall create no cause of action against thc}

{c) In the éveniof a foreclosure sale by a first purchase money
mortgagee, any surplus funds excetding the maximum allowable
resale price, as calcalated in accordance with the approved index,
which remains after the amount required 1o pay and satisfy the first
purchase money mortgage including the costs of foreclosure and sny
previously approved second mortgages shall be paid to the Depart-
ment as reimbursement for Neighborhood Preservation Balanced
Housing Program Funding invested in the enil. Any remaining funds
in excess of outstanding grants or loans shall be returned to the
municipality.

51449 Violations, defauits and remedies

(a2} Upon a viclation of any of the provisions of the Affordable
Housing Agreement by the owner of a Balanced Housing unit, the
Depariment may give written aotice to the owner specifying the
nature of the violation and requiting a correction within 2 reasonable
period of time as specified in the notice.

1. The owner shall be obligated to notify the Department that the
violation has been corrected within the reasonable time period or that
additional time is needed for the correction. The Department will
grant additional time for good cause and notify the Owner thal
additional time has been granted.

2. I the owner does not forward written notification, as required,
or correct the violation within the time specified, the Pepartment
may declare & default of the Agreement.

3. The interest of any owner may, at the option of the Department,
be subject to forfeiture in the event of substantial breach of any of
the terms, restrictions and provisions of the Agreement which re-
mains uncured for the period of 60 days after service of the written
notice of violation upon the owner by the Department.

4. The notice of violation shall specify the particular infraction and
shall advise the owner that his or her right to continued ownership
may be subject 1o forfeiture i such infraction is not cured within
60 days of receipt of the notice.

{b) H an owner makes any misrepresentation in connection with
the purchase, rental, or sale of an affordable housing unit pursuant
1o the Agreement, the Depaniment may apply to a court of competent
jurisdiction for specific performance of the Agreement, for an injunc.
tion prohibiting 2 proposed sale, lease, or transfer in violation of the

(CITE 21 N.L.R. 2I58)

Agreement, of a deciaration that a sule or trassfer n violation of
the Agreement 1s void, or for any other reliel as may be deemed
approprials.

{c} The provisions of this section may be enforced by the Depari-
ment by court action seeking a judgment which would result in the
termination of the owner's equity or other interest in the pnit. Ans
judgment shail be enforceable as if same were a judgment of defauh
of the first money morigage and shall constitute 2 Lien agamnst the
particular Balanced Housing unit.

1. A court judgment of default shall obligate the owner to accep!
the first offer to purchase {rom any certified household, who has been
referred ta the owner by the Depariment, with such offer 10 purchase
being no moere than the maximum permitted resale price of the
Balanced Housing unit as permiited by the terms and provisions of
the Affordable Housing Agreement,

2. The owner shall remain Fuliy obligated. responsible and liable
for complying with the terms and restriciions of the Agreement until
such time as title is conveyed to 2 new owner.

(d) Ir the eveat that the Balanced Housing unii is a rental uni,
and the owner has leased such unit either for 3 rental charge in excess
of that permitied by the Agreement or to a tenant who has not been
certified by the Department, the Department shall have recourse to
all legal remedics as stated above, including the recapture of surplus
rents paid in excess of the maximum permitted Rental Charge.

5:14-4,10 Length of restrictions

{a) The municipality shall provide contractval guarantees and
procedures which will ensure that all unis funded with Balanced
Housing funds for low and moderate income househoids, with the
exception of Neighborhood Rehabilitation 1-4 unit projects, shall
remain affordable to such households from the date the initial restric-
tions encumber the unit uniil such time as stated below,

1. Saies units located in those municipalities listed in the Appendix
te this subchapter, incorporated herein by reference, shali remain
affordable to low and moderate income households for 10 years. At
the first non-cxempt sales transaction after 10 years, the owner shall
be entitled to the maximum allowabie resale price as cakulated by
the index and five percent of the price differential. The balance of
the price differential shall be reeurned to the Balanced Housing Fund
for additional housing development purposes.

2. Sales units locaicd in municipalities not listed in the Appendix
shall remain afTordable to low and moderate income households for
20 years. At the first non-exempt sales transaction after 20 years, the
owner shall be entitled to the maximum aliowable resale price as
calculated by the Index and five percent of the price differential. The
balance of the price differential shall be returned to the Balanced
Housing Fund for additional housing development purposes.

3. Ten years for rental units focated in municipalities listed in the
Appendix.

4. Twenty years for rental upits located in municipalities not listed
in the Appendix.

(b} For renial units created or rehabilitated with Balanced Hous-
ing funds, affordability controls shall remain in effect afier the expirar
tion date until the date on which a rental unit shall become vacant
provided that the occupant housechold conlnues 1o €arn a gross
annual income of fess than 80 percent of the applicable median
income.

{c) The affordability control periods established in (a) above shall
begin as foliows:

1. For saies units, on the daie 3 certificate of occupancy is issued;

2. For rental housing containing twe or more units, on the date
of 50 percent occupancy, as determined by the Depaniment or mu-
nicipality administering controls; and

1. For single-family housing which is rented, on the date the unit
is first occupied.

APPENDIX

Sales and rental units funded in municipalities listed below shall
be subject to 10 year affordability controls, Sales and rental units
funded in municipalitics not listed below shall be subject 10 20 year
affordability controls.
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Atlanne: None

Bergen: Lodi, Garfield

Burlington: Femberion Tp.

Camden: Camden

Cape May: Noneg

Cumberland: Vineland, Bridgeton

Essex: Belleviile, Bloomfield, East Orange, Irvington, Montclair,
Newark, Orange

Gloucester: Deptford

Hudson: Bayonne, Hoboken, Jersey City, North Bergen, Union
City, Weehawken, West New York

Hunterdon: None

Mercer: Trenton

Middlesex: Carteret, New Brunswick. Perth Amboy

Monmouth: Asbury Park, Keansburg, Long Branch, Neptune

Morris: None

(cean: Lakewood

Passait: Passaic, Paierson

Salem: None

Somerset: None

Sussex: None

Union: Elizabeth, Hillside, Plainfield, Roselle

Warren: None

(a)

GOVERNGR'S COUNCIL ON PHYSICAL FITNESS
AND SPORTS

Volunteer Coaches’ Safety Orientation and Training
Skills Programs
Minimum Standards
Propcsed New Ruie: N.J.A.C. 5:52
Authorized By: Governor's Council on Physical Fitness and
Sports, Raiph A. Dougan, Executive Director.
Authority: N1S.A. ZA62A-6.
Proposal Number: PRN 1989-35%,
A public hearing concering ihis progosal will be held on August 38,
(198G at 10:00 A.M. at the following address:
Coalerence Room 2
Ist Floer
Department of Community Affairs
101 South Broad Street
Treaton, New Jersey
Persons interssied in being heard should contact Ms. Lisa Moody at
(609) 633-7115 by August 25, [989.
Submit written comments by September 6, 1989 to:
Ralph A. Dougan, Exscutive Director
Gavernor's Council on Physical Fitness and Sports
CN 035
Trenton, New Jersey (8625-0005

The agency proposal follows:

Summary

P.L. 1988, c.87 effective August 3, 1988, gave immunity fo unpaid
volunteer athletic coaches, managers and officials from hability for dam-
ages in civil actions for acis or omisstons arising out of and in the course
of the volunteer services or assistance rendered. In order to qualify for
this immunity, however, 2 coach, manager, ot official must attend a safety
orientation and skills iraining program that mests mipimum standards
established by the Governor's Council on Physical Fitness and Sports.
Local recreation depariments, non-profit  organizations aad Na-
tional/State sports training orpanizations are smong the agenices and
organizations that may conduct the safety onientation and skills training
programs provided the program mects the minimum standards. This
proposal sets forth suck minimum siandards. As required by statute, it
has been developed in consuitation with the Office of Recreation of the
Dgisi{m of Community Rescurces of the Department of Community
Affairs,
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Social Impact

in recent years, the threat of potential tort hability for voiunteer
ceachies, managers and officials has discouraged many peopie who would
otherwise like to participate in nonprofit amateur athletics in any of these
capacities from doing so. By establishing the standards for traming pro-
grams tha! are a precondition to 1oL immunity for volunteer coaches,
managess and officials |, the Governor's Council will make it possibie for
these people to participate without undue fnancial sk (o themseives,
thereby aliowing mott teams and more compelitions Lo be organized and
thus enhancing the physical fitness of the participanis. The raining pro-
grams that follow the standards will also have a posilive social impact
by better preparing coaches, managers and officiais to prevent injunes
and deal properly with these that do occur.

Economic Impact

‘The propesed minimum standards will have a positive cconomic impact
upon those who participate in raining programs that meet the standards
since i will result in their being relieved of potential tort Hability in
connection with their volunieer activities. While the programs that comp-
ly with the standards may be expected to have the positive effect of
reducing the frequency and extent of spors-related imjunes, they may
negatively impact upon persons who are injured- by limiting their ability
to recover damages. There will be no further cost to the State nor any
undue burden 10 organizations or individuals in implementng these stan-
dards. Although it vanes, a nominal cost may be incurred by an organiza-
tion spoensoring  the educational program  or  the mmdividual
coach/manager /oflicial participating in the program. Io either case the
Epproximale amounts may vary but in no case is the cost expected w0
exceed $50.00 per individual particpant and in many cases Jess.

Regutatory Flexibility Analysis

These standards refate solely to safety onentation and skills training
programs for coaches, mansgers and officials in aonprofit voluntary
athletic programs. These courses may be offered by nonproefil sponsars
or by sponsors that might qualify as “small businesses™ pursuant o the
Regulatory Flexibility Act. N.J.S.A, 52:14B-16 <t seq. In cither case, the
health, safety and welfare of that segment of the public that participates
in nonprofit voluntary athlelic programs reguires that the minimum
standards to be foliowed by cducational programs he the same whether
the program has & noaprofit or a for-proft sponscr. The proposed rule
imposes no burdensome recording or reportiag requirements.

Full text of the proposed new rules follows:

CEAPTER 52
GOVERNOR'S COUNCIL GN PHYSICAL FITNESS AND
SPORTS
SUBCHAPTER |. MINIMUM STANDARDS FOR
VOLUNTEER COACHES' SAFETY
ORIENTATION AND TRAINING SKILLS
PROGRAMS

5:52-1.1  [Introduction

{a) The minimum standards set forth in this subchapter identify
the major topics which must be addressed in  volunteer
coaching/managing/officiating programs for a safety orientation and
training skills program reguired for civil immunity according 10
N.JS.A. 2A:62-6 et seq. The topics must be presented within the
context of an educational program that addresses the perspective of
the specific population(s) of athletes served (for example, young,
senior, disabled, novice and skilled athietes).

(B} In order 10 be covered by the provisions for civil immunity
as prescribed by New Jersey P.L. 1988, ¢, 87 {INJ.S.A. 2A62A-6 ¢t
seq.}, the volunteer athletic coach, manager or official must atiend
a safety oriemtation and skills training program of at least & three-
hour duration which meets the minimum standards set forth in this
subchapter. The programs may be provided by local recreation de-
partments, non-profit organizations and national/state sports train-
ing organizations. The standards apply to sli volunteer athletic pro-
grams in New Jersey regardless of population served.

{c} Any organization providing a safety orfentation and skills
training program pursuant 1o these rules, shall issue & certificate of
participation to each participant who successfully completes the pro-
gram.

(OITE 21 NULR, 23159
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