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FOREWORD 

This study was prepared in response to Senate Resolution No, 160, S.D. 1, adopted 
during the Reguiar Session of 1990. The resolution requested an examination of two issues 
relating to food labeling. The first issue was whether the iaws prohibiting geographical 
misbranding were achieving the intent of protecting Hawaii-made products, and the second was 
whether the food iabeiing laws, presently enforced by the Department of Agriculture and the 
Department of Health, should be combined and placed into one department. 
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Chapter i 

INTRODUCTION 

Nature of the Study 

Senate Resolution No. 160, S.D. 1 (see Appendix A), entitled "Senate Resolution 
Requesting the Legislative Reference Bureau to Review the Laws and Administrative Rules 
Reiating to Food Labeling." was adopted by the Senate of the Fifteenth Legislature of the State 
of Hawaii, Regular Session of 1990, on April 16, 1990. S.R. No. 160, S.D. 1, stated that the 
proper labeling of Hawaii-made and non-Hawaii-made food products is important, as the 
significant marketing advantage accompanying the Hawaii-labeled foods should be attributed 
only to those items that are genuinely Hawaiian. The resolution requested a review of Hawaii's 
food labeling iaws to assure that the intent of marketing authentic Hawaiian food products is 
achieved. Specifically, the resolution asked for a review of section 486-26, Hawaii Revised 
Statutes, the "Made in Hawaii" law, which is currently administered by the Department of 
Agriculture, and of the rules establishing identity, quantity, and labeling foods under Chapter 20 
of Title 11 (chapter 11-20) of the Hawaii Administrative Rules, which is under the jurisdiction of 
the Department of Health. 

The resolution focuses on two aspects of the food labeling laws. The Senate expressed 
its position that the geographical misbranding laws, those that prevent nowHawaiian products 
from marketing themselves as Hawaiian products, are important to protect consumers and 
Hawaii's economy. The resolution states there has been recent controversy over the content 
and labeling of Hawaii-made products, and that it is important that geographical misbranding 
laws be carefully monitored. The intent of the state laws are 1'0 ensure that products marketed 
as Hawaiian use Hawaiian materials where appropriate, and that confusion exists regarding the 
interpretation and enforcement of the geographical misbranding laws that do not achieve this 
intent. 

Another concern revolves around the fact that the food labeling laws are being jointly 
administered by the Department of Agriculture and the Department of Health. The resolution 
stated that a review of the laws would be appropriate to determine whether consolidation of the 
laws in one department for purposes of administration and enforcement will eliminate confusion 
and promote efficiency in enforcement. 

Objective of the Study 

Senate Resolution No. 160. S.D. 1, requests two analyses. First, the food labeling iaws 
are to be reviewed to ensure that the intent of marketing authentic Hawaiian products is 
achieved. Second, a study of the administration of ail food labeling laws is requested to 
determine the feasibility of placing all food labeling laws under the jurisdiction of one 
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department, and, i f  feasible, to determine which department wouid be the most appropriate to 
monntor a r d  enforce the law. 

This report is organized into five chap:ers. Chapter ' discsses the nature and scope of 
:he study. Chapter 2 provides background concerning the genesis of the request and the 
curren: organizat~on of the food iabeling responsibiht~es. Chapter 3 describes and ana!yzes the 
!aws per!aining to geograp.lical iabeling in Hawaii. reports on the ~ndustry responses to the 
current organization of the law, and recommends a solution. Cnapter 4 investigates the 
responsibi!ities of the Department of Agriculture and the Department of Health concerning food 
iabeling. including a look at feaeral and seiected state models, iists several options, and makes 
a recommendation. Last: chapter 5 enumerates the find:ngs and recommendatims. 



Chapter 2 

THESCOPEOFTHEPROBLEM 

Senate Resolution No. 160. S.D. 1, was introduced to address two areas of concern 
regarding food labeling: impersonation of Hawaii-made goods by non-Hawaii sources, leading 
to market loss by local producers, and the feasibility of combining all food labeling laws in one 
department to eliminate confusion and increase administrative efficiency.' These two areas 
meet only tangentia!ly, in that the geographicai labeling laws are currently enforced by three 
state departments, and a reorganization of food law placement would affect enforcement of the 
geographical labeling laws. The areas of concern will be discussed in separate chapters. with 
mention of overlap when necessary. 

Senate Resolution No. 160, S.D. 1. elicited very little testimony. The resolution 
originally requested that the study be performed by the Governor's Agriculture Coordinating 
Committee (GACC). GACC's testimony stated it lacked the capability to perform the study, and 
recommended that the study be directed to the Legislative Reference Bureau. It also stated 
that GACC had contracted with the Department of Food Sciences at the College of Tropical 
Agriculture and Human Resources at the University of Hawaii to conduct a study on U.S. 
mainland consumers to determine their perception and buying habits relating to goods 
identified as made in Hawaii. 

Dean N. P. Kefford of the College of Tropical Agriculture and Human Resources 
submitted testimony to the effect that the GACC study will address the issues raised in S.R. 
No. 160 and will provide the review called for in the resolution. It was estimated that the study 
would be submitted to GACC and the Department of Agric'ulture by the end of 1990. At the 
time this report was finalized, the report was not yet ready. Persons interested in obtaining a 
copy of the full report can contact Dr. Aurora Hudson at the College of Tropical Agriculture and 
Human Resources. 

Dean Kefford also testified that due to coordination between the United States 
Department of Agriculture and the Federal Drug Enforcement Administration with the state 
Department of Agriculture and Department of Health, enforcement of the food labeling laws 
should remain with the two state agencies and not be consolidated. 

Only cne private entity testif:ed on the resolution. Rick Vidgen, general manager of Mac 
Farms of Hawaii, raised several concerns. Vidgen stated that imports of foreign-grown 
macadamia nuts to Hawaii is the primary reason for the current [April 19901 decrease of the 
price of local nut-in-shell. These imported nuts are coated with imported chocolate, packaged 
in materials generally from mainland suppliers, and sold as a "Produci of Hawaii" in distinctly 
Hawaiian packaging. Vidgen states that this is arguably !egal under current iaws, but seems to 
conflict with what shculd be the intent of state packaging iaws, to protect both consumers and 
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local producers. Tariff protection is not the answer, he stated, but the unique marketing 
advantage created by the giamour of the State shouid be preserved for products ~eneral ly  
grown and produced by local industries. 

Vidgen notes that two sets of packaging iaws exist: one administered by the state 
Department of Health (DOH) and the other by the state Department of Agriculture (DOA). He 
finds fauit, and conflict, with both of them. The DOH rule is flawed as it permits products to be 
iabeled Hawaiian that have very little to do with Hawaii. Under the DOH rule, the act of 
mawfacture in the State validates the item's status as a product of Hawaii, even though all the 
ingredients are imported. Vidgen states that under the DOH rule, macadamia nut chocolate 
candy made with imported nuts would qualify as a Hawaiian product. 

On the other hand, Vidgen points out, under the DOA "made in Hawaii" statute, the 
product must have 50 [sic: section 486-26, Hawaii Revised Statutes, actually requires 51% or 
more] percent of its wholesale value added in the State before it can be labeled "Made in 
Hawaii." Since the labor and overhead required to make macadamia nut chocolates are oniy 
approximately 2OVo of the wholesale price, macadamia nut chocolates produced with imported 
nuts would not qualify as "made in Hawaii" under the Department of Agriculture statute. 
Vidgen additionally criticizes t'?e stature by noting that it would be difficult for the Department 
to obtain the information necessary to determine how much of the retail sale value was added 
in Hawaii. 

Vidgen appears frustrated by what he perceives as the "~r l iqu~ty" of these laws A copy 
of nis testimony is included as Appendix B 

The Mac Farms testimony is not always accurate in its details, but it does successfully 
portray the facial disparity between the laws. However, as is discussed in chapter 3, the 
conflict between the laws is more apparent than real, although the lack of protection for Hawaii- 
grown foods is serious. 

The Department of the Attorney Generai, which was consulted on the conflict between 
the statute and the rule, came to the interesting conclusion that the legislative history of the 
statute indicates that the legislature never intended food products to come within the purview of 
the statute.' The department's conciusion was apparently based on tne deletion of the term 
"food products" from an earlier draft of the bill: 

[Tihe iegislatLve history to Act 2O:, Session Labs of Hauali :989, 
strongly suggests that the Legisiatxe !nce?ded to excl~Ae food 
products from section &86-26 coverage. On that basis, we conclude 
that section ~86-26 does not apply to food products. In 
particuiar, we are persuaded by H. Stand. Cam. Rep. No. :210 . . . 
and H. Conf. Comn. Rep. No. 73 ... which, respectively, refererce 
deletion of the proposed terms "food products" and "raw 
agricuiturai commodity" from various drafts of [the bill], and in 
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the instance o f  " food products," d e l e t i o n  on the basis  o f  
t e s t i m o n y  by t h e  Department o f  Agr icul ture.  

This report takes no position on the attorney general's opinion, except to point out that the 
Senate, from the wording of the resolution, seems to adopt the position that the law does apply 
to food products, a position that the Department of Agriculture also takes, since it was. at the 
time this report was researched, enforcing the law against at least one food manufacturer. 

Whether or not the legislature intended to include food products must be clarified by the 
legislature itself. For the purposes of this report, the section will be treated as though it does 
include food products, in order to be responsive to the resolution. This report does recommend 
that section 486-26 be amended for various reasons. The opin~on of the Attorney General's 
office is yet another reason to clarify and modify the statute. 

ENDNOTES 

1. An additional area Of concern discovered in research for this report is the sale on the mainland, of Hawaii- 

labeled products that are not in fact made here. This dilutes the market for genuine Hawali-made goods and 

can even damage it if the imitation products are inferior and discourage the customer from purchasing Hawaii- 

made goods in the future. See, e q .  "Maui Kula onion growers cry foul." The Honolulu Star-Bulletin. July 9. 

t990, at A.3 Unfortunately. this problem cannot be solved by Hawaii state legislation. as Hawaii's 

jurisdiction stops at Hawaii's borders. At present. the Hawaii Department of Agriculture will contact its 

counlerpart on the mainland to seek its help in stopping the sale ot imitation goods. The federal Food and 

Drug Administration (FDA) can also be contacted tor its help, but geographical misbranding is a low priority 

with the FDA. Telephone interview with Allan Izen. Inspector, Food and Drug Branch. Department of Health 

on July 23. 1990. 

2 Letter from Deputy Attorney General Haunanl Burns to researcher, dated Oclober 18. 1990 A copy of the 

letter is attached as Appendix C 



Chapter 3 

GEOGRAPHICAL MlSBRANDING 

What Laws Exist? 

Hawa~i has three1 specific laws2 enforced by the State3 that establish geographical 
labelircj standards for food labels. The first !s a statute that appiies to dairy products only. The 
second is a Department of Health (DOH) administrative rule that applies to food products only. 
The third is a statute applying to all products, including food, that is enforced by the 
Department of Agriculture (DOA). 

Section 486-26.5, Hawaii Revised Statutes 

The dary statute is a specific law, applicable only to miik prcducts, which states that: 

$486-26.5 "Island fresh" milk. ( a )  ?!o person s h a l l  keep, 
o f fe r ,  d isp lay ,  expose ?or sa ie ,  o r  s o l i c i t  'sr the sa le  o f  any 
processec n i l k  o r  m i l k  prodi ict  which i s  labe ied  w i t h  the term 
" i s l a n d  fresh",  o r  l i k e  terms. o r  which by any o ther  means 
n is represents  the o r i g i n  of the  i tem as beicg from acy ?:ace 
w i t h i n  She S ta te  ;inless the processed n i l k  o r  m i l k  product  has 
been a t  l e a s t  n i n e t y  per cent prodoced i n  the Sta te .  

( b )  It s h a l l  be un:awfu? f o r  any person t o  s e l i  o r  o f f e r  t o  
s e l l  t o  a consmer,  o r  expose f o r  sa le  t o  a consumer, any 
processed % i l k  o r  m i l k  produc"ior kcman consumption which has 
been a t  l e a s t  n i n e t y  per cent produced w i t h i n  the State,  w i thout  
p rov id ing  n o t i c e  t o  the consumer tha t  the processed m i l k  o r  m i l k  
product has been l o c a l l y  prodticed. Tne n o t i c e  s h a l l  be made by 
d i s p l a y i n g  on a conspic2ous area on the p r i n c i p l  d i sp lay  panels 
of the car ton  o r  conta iner  a l a b e l  o r  s i g n  p r i n t e d  i n  bo id  face o r  
o ther  d i s t i ~ c t i v e  type s t a t i n g  t h a t  the product i s  " i s l a n d  f resh"  
o r  ! s i n g  another s i m i l a r  'erm. 

The figure 90°0 was used instead of 10Ch to ailow for addition c f  flavors and other ingredients 
;c produce types of miik such as chocoiate and acidophiius that could s:ill be labeled as local. 
There have been few problems4 wirh the current aw,  which became effective in 1989. As lne 
:a~v  s e e r s  well-focused and has raised little complalrt, co further t i iscbsscr of this law is 
necessary for this study. 

Ail other food products fail under the protection of the two more general geographical 
misbranding aws that seek to protect food items manufactured in the State. 
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Section 11 -29-9, Hawaii Administrative Rules 

The older of the laws enforcing geographical labeling requirements is a Department of 
Health rule. Section 11-29-9 of the Hawaii Administrative Rules requires a food product or 
ingredient that indicates that its origin is in Hawaii to be made here. There is an exception for 
non-deceptive trademarks or trade names. 

P11-29-9 False or  misleading representation of geographical 
or igin .  Any represectation that  expresses or implies that  a food 
producC or any ingredient of a food product has its geographical 
origin i n  the State may render such food product misbranded except 
when such represectation is e i ther :  

? A t ruthful  representation of geographical o r ig in ;  

( 2 )  A trademark or trade name; provided that  as  applied to  
the Yood product i n  question, i t s  use is not deceptively 
misrepresented. A trademark or trade name composed i c  
whole or in-part [ s i c ;  of geographical words shalL not be 
considered deceptiveiy misrepresentative i f :  

(A) Such product or trade name has been long and 
exclusively tised Sy the manufacturer or  d i s t r ibu tor  
and is generally understood by the consumer to  mean 
the product or a particular manufacturer or 
d i s t r ibu tor ;  or 

( 3 )  I s  so arbi t rary or fanciful  that i t  i s  not general 
understood by the consumer t o  suggest geographic 
or igin;  or 

( C )  :s a part of the name required by applicable s t a t e  
or federal law or regulation; or 

( )  I s  a name whose market significance is generally 
mderstood by the consumer to connote a par t icular  
c lass ,  kicd, type, or s ty l e  of food rather  than to  
indicate geographical origin.5 

This rule is patterned on a federal Food and Drug Administration regulation.6 The 
penalty for violation is a fine of not more than $10,000 and/or up to a year in jai1L7 This rule is 
relatively easy to enforce, since it focuses on the final act of manufacture. I f  the finished 
product is manufactured in the State, the product qualifies. 

One problem with th is  rule is that it is fairly easy to circumvent the intent of the law 
while obeying its letter by importing almost-finished products that need just a minimum of 
processing to reach their final form. This undercuts the local manufacturing industry. Another 
problem is the lack of protection for local raw goods. I t  makes no difference under the rule 
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whether the manufacturer uses local or imported raw foods and ingredients. This is a matter of 
concern to local growers. who :eel that sales of their goods are being undercut through the use 
of cheaper imported food ingred:ents. Confusion and frustration over this point was expressed 
by a number of people interviewed for this study. 

Section 486-26, Hawaii Revised Statutes 

The more recent general lasv is a statute that covers all products, including food. 
Section 486-26, Hawaii Revised Statutes, prohibits the use of the phrase "Made in Hawaii" or 
other representation that the product is made in the State, unless 51Vo of its wholesaie value is 
added by nanuiacture within the State. 

5486-26 Hawaii-made products. ?io persor. shall keep, offer, 
display, expose for sale, or solicit for the sale of any item, 
product, souvenir, or any other merchandise which is labeled "made 
in Hawaii" or which by any otker means nisrepresents the origin of 
the Lten as being from any piace within the State, which has not 
been manufactured, assembied, fabricated, or produced within the 
State and ~ h i c h  has not 'lad at least fiftli-one per cent of its 
wnolesale v a l u e  added by manufacture, assembly, fabrication, or 
produc'tion within the State. 

This report will refer to section 486-26 as the "value-added" statute. The penalty for a first 
violation is a fine of between $200 and $500 andlor imprisonment for up to three months, and 
for subsequent violations, a fine of between $500 and $1000 andlor imprisonment for up to one 
year.8 

As first adopted in 1988, the percentage necessary to qualify under the statute was on!y 
25010. However, such a low percentage was perceived as an unsatisfactory solution as it 
permitted ''a vast number of overseas made products, with minimum vali;e added in Hawaii. 
[to] be labeled 'made in Hawaii.' This . .  work[s] against the interests of local manufacturers."g 
In less than a year, S.B. 819 was introduced in the 1383 session to raise the value added to 
1 0 0 ~ ~ 0 ~  

The 100°l~ figure was modified in committee. Testimony submitted by the Department 
of Business and Economic Deveiopment reported that the manufacture of many items is 
essentiaily a step-by-step work process ,n which value is added to raw materials as they pass 
through the stages to becoming a finished prcduci. DEED stated that many items have value 
added tmough processing outside the State, and conc!uded that "By requirmg the to!aiiy 
manufactured and toiaiiy produced definitions, many products made !n Hawaii such as apparel. 
gift items, and most food products would not be eligible to be labeled as 'made in Hawaii.'"'o 

The Legislature reduced the value-added quantum to 51?'o. The bill became Act 201 
Session Laws of Hawaii 1983. and nas been in effect since O c i ~ b e r  1 ,  1983. 
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The language of the statute includes a prohibit!on against misrepresentation by use of 
the phrase "made in Hawaii" or by representing an item's or~gin as being in the State "by any 
other means." Although not specified, it appears that the prohibition would include pictorial as 
well as written misrepresentations, since certain images are so indelibiy iinked with Hawaii that 
they symbolize the State to consumers. Under this section, familiar symbols of Hawaii such as 
Diamond Head, Hawaiian hula dancers, loiani Palace, and Hawaiian royalty probably could not 
be used on non-Hawaii products, as they imply a source in Hawaii. Words commonly used to 
describe Hawaii, such a$ "Maui," "Kauai," "Kona," "F~ftieth State," and "Aloha State," would 
also be proscribed. 

This statute is more precise than the DOH rule but raises a number of problems in 
implementation: 

(1) The statute appears to protect manufacturing processes only, not raw goods 
grown in Hawaii. 

The phrase, "and which has not had at least fifty-one per cent of its wholesale value 
added by manufacture, assembly, fabrication, or production within the State" seems to refer to 
value added through the manufacturing process in Hawaii, and not value added through use of 
locally-grown raw foodstuffs. This lack of protection is a source of concern on the part of local 
growers. While it may be argued that the term "production" could be expanded to include raw 
food items grown in Hawaii," this reading is questionable in light of the fact that the other 
terms clearly refer to processing and that the use of the obvious and unambiguous term 
"grown" is avoided. 

During the investigations for this study, growers of raw goods such as macadamia nuts, 
Kona coffee, and kukui nuts expressed their negative position on the use of imported raw 
goods in products made in Hawaii and labeled as such. Indeed, there seemed to be some 
confusion over whether the Hawaii raw goods were to be included in the 51% value added 
figure." Yet the statute clearly would permit the use of imported ingredients as long as the in- 
state manufacturing process increased the wholesale value sufficiently. Under the current law, 
the only impact of the source of food ingredients on the laws is a tangential one; the cheaper 
the raw goods, and the higher the wholesale value, the easier it will be to qua!ify under the 
value-added statute. 

To sum up, this statute is ambiguous as to whether local raw goods can help a product 
qualify as made in Hawaii and should be clarified as will be disc~ssed below. 
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(2) The statute only covers items in which the manufacturing component reaches 
51% or more. 

This loophole disqualifies goods with a minima! manufacturing componeni. The statute 
requires 51°ia of the wholesale value to be added by manufacture. fabr~cation, assembly. cr 
production in the State. For some ccmmodities where the value of the raw material 1s high and 
the value of the processing low, a product made entirely in Hawaii could not technically be 
labeled as such because 51cio of the whoiesale value does not come from the manufacturing 
process. This means that these products, even if vdholly manufactured in Hawaii, cannot be 
labeled as such. 

There are at leasr two food items for wnich the total manufacturing component does not 
reach 519'0 of the wholesale value. According to the testimony submitted on the resolution by 
Mac Farms, labor and overhead required to process chocolate-covered macadamia nut candy 
would be "on the order of 2Oc/0 on the wholesale value." Since the manufacturing process -- 
although done in Hawaii -- does not equal or exceed 5Ic6, under the statute the prcduct couid 
not be labeled made in Hawaii. In researching this study, questionnaires were distributed to 
members of the now-dissolved Made in Hawaii Association and to members of the Hawaii Food 
Manufacturers Association. Few were returned. One survey respondent whose baked gcods 
(cookies, bread, manju) indicate their origin in the State broke down its general expenses as 
follows: 60Yo for ingredients, 20% for manufacture, and 20?b for overhead. Under the statute 
as written, this company also should not be permitted to labe! its products as coming from 
Hawaii. The lack of response from other manufacturers may be due in part to their recognit:on 
that their products do not qualify under the statute. 

Even if the statute is interpreted as including Hawaii raw goods in the 51%, there still 
may be products wholly made in Hawaii that fat1 to qualify under the statute because certain 
raw goods -- sugar, flour, and chocolate, for instance -- must be purchased from mainland 
sources.13 

(3) By failing to distinguish between Hawaii manufacturing and Hawaii raw goods, the 
statute inadvertently excludes the sugar industry. 

Under a literal reading of the statute, it would seem that even the final form of Hawaii's 
largest agricultural crop catmot be labeled "Made in Hawaii." The statute prohbits :he sale of 
any item labeled "made in Hawaii" or whicn by any other means mlsrepresenrs the origin of the 
item as being from the State un!ess two conditions are qet :  (:) that it is manufactxed in the 
State, and (2)  51% of the value has been added in the S:a:e. Sugarcane is grown ir the State, 
harvested here. and turned into raw sugar here. Hwever,  the final refinement into the finished 
product is done in Caiifornia. Thus refined white sugar sugar fails to meet the firs: cordi:icn of 
the statute, as its intermediate stage, but not the final product. is made in Hawaii (aiihough it 
may be true that 51% of the wholesale value is added in the State through the earlier 
refinement process). Under the statute, it cannot be represented as being from rhe Slate. Yet 
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the C&H White Sugar box displays a pic!ure of Diamond Head and palm trees and t i e  wwds 
"fresh frcm Hawaii." This labeling could be considered a violatcon of the staiate, if the statate 
is interpreted as encompassing food products, as it may give the impression that the finished 
product is made in Hawaii. 

C&H cculd avoid problems by substituting phrases sucn as "grown in Hawaii." This 
problem again highlights the need for special protection for Hawaii's produce, such as the 
certification program outlined below. 

(4) The lack of criteria to be used in calculating the 51% inhibits enforcement. 

The statute merely states that 510'0 of the wholesale value is to be added by 
manufacture, assembly, fabrication, or production in the State. It does not specify the factors 
that are to be used in calculating the 51%. The Division of Measurement Standards of the 
DOA has characterized making that decision "a daunting task."14 One company recently 
presented the Department of Agriculture with a balance sheet to prove that 51% of the value 
was added here -- and included garbage removal as part of its 5100 

The factors to be used in calculating the 519'0 need clarification. Potential specific 
items to be included or excluded are overhead items (rent, utilities), employee benefit items 
(health plans, retirement plans), and purchase of equipment. More guidance frcm the 
Legislature may be needed in aiding the department in carrying out this function. 

Comparison of the Laws 

Senate Resolution No, 160, S.D. 1, expressed a concern that the existence of two laws 
on the same subject was creating confusion. However, since one law is a statute and the other 
only an administrative rule, there is no real conflict in the law. The statute, as the direct will of 
the Legislature; will prevail over an administrative rule adopted by a department where both are 
in conflict, and to that extent, the DOH rule is redundant. Compliance with the rule will not 
excuse violation of the statute. But this observation alone will not solve the legislative concern 
over the efficacy of the Made in Hawaii laws. Hawaii needs the best law it can devise to 
protect its industries. As pointed out in the Standing Committee Report to S.R. No. 160, S.D. 
1, the proper labeling of Hawaii-made products can be an effective marketing to01.~5 The 
Hawaii name carries a certain mystique that can be used to bolster local manufacturers and 
growers and the local economy.l"f the current statute is not providing adequate assistance, 
modification should be made to best promote the state's interests is needed. 

The primary difference between the statute and the DOH rule lies in the amourt of 
manufacturing needed to be done in Hawaii. The DOH rule is a mechanical test focusing on 
the final manufacturing phase. Under the DOH rule, even minima! assembly is sufficient to 
declare a product Hawaiian. In contrast, the value-added statute takes a deeper, more 
economically-oriented look at the produc;. The product must have at least 51°,'9 of its value 
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added by manufacture, assembly, fabrication. or production in the state. More intensive 
processing would be needed, wh ic l  presumably would benefit local industries more as it would 
require more value added to the product, and thus more work from the manufacturers. 

The Industry Perspective on the Laws 

The Legislative Reference Bureau (Bureau) sought to contact a number of local 
businesses lo  ascertain whether any problems were perceived with the Made in Hawaii law, or 
any other part of the food labeling laws. The Bureau contacted the Hawaii Food Industry 
Association. members of the Hawaii Food Manufacturers Association, companies 
manufacturing macadamia nut products, dairies, members of the now-dissolved Made in 
Hawaii Association, Kona coffee cooperatives, and a seller of kukui nut products. 

The vast majority of respondents found no problem with the geographical labeling laws. 
The Hawaii Food lndustry Association's response makes no mention of any problem in this 
area." The macadamia nut companies who responded1$ generally indicated no problem with 
the law regarding manufacturing. Two companies brought up the issue of use of Hawaii-grown 
nuts. Hawaii Candies & Nuts suggested use of a certification process for products made with 
1000io locally-grown nuts.'Y Mauna Loa cautioned that Hawaii manufacturers need to be able 
to import nuts to make up for variations in local production.*o Mac Farms, which was the only 
industry representative to submit testimony on S.R. No. 160, was contacted to determine what 
changes, if any, should be made to the statute.*l Mac Farms took the position that the 
Legislature did intend to protect Hawaii growers, not just Hawaii producers, but that the current 
statute is indeed unclear as to whether the value added includes the use of Hawaii-grown raw 
goods. To the extent that it does not, it benefits Hawaii manufacturers but not Hawaii growers. 
Mac Farms stated that under the current laws, "you couldn't have chocolate macadamia nut 
candies labeled made in Hawaii at all," because the manufacturing component does not reach 
51°io of the wholesale value, and that the statute shouid be expanded to include protection for 
Hawaii-grown food products. 

The Kona coffee industry seems beset by a problem that is only peripheral to this study. 
The big issue in Kona coffee is how to address the issue of blends: should they be allowed, 
and if so, what quantity of Kona coffee would be required to be composed of beans from the 
Kona Coast in order to qualify?** There is no consensus among the growers, processors and 
roasters, and retailers on this issue.*3 In fact, in 1986 House Bill No. 2142. which would have 
established standards for Kona coffee and Kona coffee blends. passed the Legislature but was 
vetoed by Governor Ariyoshi on several grounds, including the grounds that the bill was not 
supported by the entire Kona coffee industry as roughly 5Oo/o of the industry opposed the b ~ l i . ~ ~  
This is still an issue with the Kona coffee indmtry.2"owever, this issue -- what percentage of 
Kona coffee beans should be required -- does not pertain to the thesis of this report, which is 
whether the geographical misbranding laws are effective. This issue does highlight the need 
for some kind of certification program for Hawaii-grown food products, however. 
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Kukui Nuts of Hawaii, Inc, was contacted because of its recent invoivement in litigation 
on this issue. In Kukui Nuts of Hawaii, Inc. v. R .  Baird & Co., Inc, et a1.,26 K u k ~ i  Nuts sued 
retailers and wholesalers who sold imported nut jewelry, claiming that they misled consumers 
into thinking they were selling genuine kukui nuts grown in Hawaii, when in fact the jewelry was 
made with imported nuts. It was claimed that this jewelry unfairly competed with Kukui Ruts '  
own made in Hawaii jewelry to the point where Kukui Nuts was forced to file for bankruptcy. 
The suit was not filed under section 486-26; it was filed under section 480-2 (unfair and 
deceptive trade practices), Hawaii Revised Statutes, and the criminal statutes prohibiting false 
advertisement. Kukui Nuts alleged that it had spent considerable money and effort in 
developing the market for kukui nut jewelry, and had built its business into a successful 
enterprise, which was undermined by the defendants' conduct. 

Kukui Nuts' case was dismissed in summary judgment, before trial, and so it appealed. 
The Hawaii Intermediate Court of Appeals reversed the dismissal. The court noted that the 
imported kukui nut products had two tags: a descriptive tag, which implied that the products 
were genuine kukui nuts, prized by native Hawaiians, and an origin tag that was much smaller 
and stated that the item was made in Taiwan in letters a sixteenth of an inch in height or less. 
The court stated that it was a material issue of fact whether the second tag was sufficient to 
counteract the implication of Hawaii origin in the first tag. 

The implications of this case for this study are that (1) foreign manufacturers can 
literally bankrupt legitimate Hawaii companies by evading the geographical labeling laws unless 
the State provides safeguards; and (2) the current system of enforcement needs to be 
enhanced. The researcher spoke with Dana Grey, present president of Kukui Nuts, who went 
to a number of state and federal agencies to resolve cont~nuing problems with kukui nut jewelry 
importers.27 Kukui Nuts had received an order from the International Trade Commission 
enjoining future violations by the importers of the foreign-made kukui nut jewelry. According to 
Mr. Grey, the order was taken to the police, to the Office of the U.S. Attorney, to the FBI, to 
Customs, and to the Office of Consumer Protection (OCP) for enforcement, but was told by 
each agency that it was out of their jurisdiction or (as in the case of the OCP) that the agency 
was too busy to handle it. 

Proposed New Statutes 

(1) Certify Hawaii-grown Food Products 

The iack of a certification program leaves local growers without protection and can be 
misleading to consumers. Which product, to the consumer, is more a "product of Hawaii": 
one made here of imported ingredients, or one made elsewhere, with Hawaiian ingredients? 
Most people would focus on the content of the product, not its piace of manufacture. For 
example, they would probably consider sugar grown in Hawaii and processed in California to be 
a product of Hawaii, yet under the statute it is not and cannot be labeled as such. 
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The statute fails to address this concern. Local growers could be protected and the 
concern resolved by adoption of a separate law that would cer:ify locally grown produce, so 
that products which contain it could d~splay a seal representing it as "island-fresh" or "Hawaii- 
grown." Maine has a program that could serve as a mode!.28 The Maine law is contained in 
Appendix D. After hearings. the Maine commissioner of tne cepartment of agriculture 
establishes official grades and standards for ail farm products (except dairy prodccts, and for 
packaged sard ine~) .~g  The commissioner also establishes brands; labels, or trademarks to 
identify produc:~ that meet the ~tandards.~"nyone wishing to use the brand must appiy to 
the department and receive accep;ance. I' a grower does not want to use the brand, the 
grower may use terms such as "native," "native-grown," or "locally-grown." These terms are 
reserved by the State and cannct be used for produce grown outside the S t a ~ e . 3 ~  

The law aiso protects Maine products by requiring the commissioner to register a 
trademark in the form of a sea! with the United States Patent and Trademark Office.3' The 
commissioner, for each commodity group, defines the requirements necessary to consider an 
item "produced within the State" and the minimum percent of the content of any package that 
must have been produced in the State to meet the requirements for the use of the seals3 
There is a waiver of the minimum content durifig emergency shortages. as defined by the 
commissioner. Any product aiso needs to meet !he ofiiciai grades and standards. The 
commissioner contracts for service in prcmcting the trademarks. 

The department is authorized to inspect freely to assure compliance with the I a ~ . 3 ~  The 
department, along with the Maine Agricultural Experiment Station. the Cooperative Extens~on 
Service, and other public or private agencies maintains 2 program of quaiiry assurance.35 

Hawaii also establishes grades and standards for agricultural produce, including a few 
processed food products.36 However, the Hawaii program goes no further; it does not apply to 
most processed foods and it does not require or regulate the use of any piace of origin terms. 
The Commodities Branch Chief of the Marketing Divis~on of DOA expressed the opinior that 
chapter 747: Hawaii Revised Statutes, could be modified to increase the Department's 
responsibilities to include some type of certification of origin pr0grarn.3~ The branch chief 
noted that, to be effective, on-line inspection of man~factur ing facilities would be necesssary. 
which would require additional staffing. 

l i  this or a similar program were to be adopted in Hawaii, ,t obviously ivould require a 
commitment to increased staff and iund!.g to assure that the progiarn was properly 
administered to Iegkirnate Hawaii businesses and swiftly and effectively enfcrced agalnst those 
who transgress. 
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(2) Revise Manufacturing Statute 

Which iaw would better serve the purpose of ensuring that the intent of marketing 
authentic Hawaiian products is achieved? Neither law is ideal. Under the DOH ruie, food 
produc:s can be partially prepared elsewhere, but the final act of manufacture in the State, 
even if minimai, can quaiify the food as made in Hawaii. However, the DOH rule is 
straigh:forward and fair!y easy to enforce. As all agencies presently handling geographical 
misbranding are understaffed, ease of enfcrcement is a viable consideration. 

The value-added statute, while requiring more of Hawaii manufacturers, could 
inadvertently exciude some products made wholly in Hawaii whose manufacturing component 
is no: 51°h or greater. The statute is also cumbersome to enforce. This burdensome 
procedure requires complex calculations, and is compounded by the fact that businesses can 
change from year to year or even month to month as the prices of raw goods and labor costs 
fluctuate, so that a business adding 51% of the wholesale value in Hawaii during January could 
slip to 4990 in February. The Department of Agriculture, with its limited personnel, could easiiy 
be run ragged by having to make repeated, time-consuming calculations. leading to a much 
slower rate of enforcement. 

A new statute might have some of the iollowing provisions: 

Have the DOA and DBEDT establish standards for each food item seeking to use 
or imply Hawaii as its origin. The standards would inciude percentage of 
manufacturing costs to be incurred here as well as percentage of locaily-produced 
goods to be used. 

Define with precision which costs are to be included in calculating the percentage 
of local manufacturing costs. Require DBEDT, as the department whose statutory 
duties include economic research and analysis38 to assist the DOA by devising 
factors to determine the factors to be used in meeting the percentage 
requirement. Once these factors are established, require each business seeking 
to use the Made in Hawaii or similar designation to submit a brief letter to the DOA 
outlining its compliance with them. This change would clarify confusion currently 
experienced by manufacturers and the DOA. as well as ease enforcemert. 

Permit any proauct wholly manufactured in Hawa~i to be labeled as such, even i f  
tne percentage of value added by manufacturing does not reach the requisite 
percentage 

Permit suits by members of the public, including consumers and other 
manufacturers; who would act as "private attorneys general" to enforce the laws. 
Permit these plaintiffs to receive court costs and attorneys' fees if  they prevail. 
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(5) Require DBEDT to run a public relations campaign to inform residents and visitors 
of the special qualities of Hawaii-made and Hawaii-grown products. 

Who Enforces the Laws? 

The Department of Agriculture 

The Division of Measurement Standards in the Department of Agriculture enforces 
section 486-26. The division is divided into three sections, the Commodities and Trade 
Practices Branch (CTPB), the Standards and Technical Services Branch. and the Weighing and 
Measuring Instruments Branch. The CTPB is the branch invoived with geographical labeling. 

The primary furxtion of the CTPB is to ensure that products are not short-weighed. The 
branch conducts four types of audit programs in which individual units of food are removed and 
weighed to determine whether they are short-weighed: on-iine checking, in which inspectors 
travel to the place of manufacture; retall market auditing, subdivided into meat, groceries, and 
produce; the school milk program audit, and the retail checkout scanner audit program.39 In 
addition to these functions, the CTPB also has the responsibility of enforcing the geograph~cal 
labeling law, "Island Fresh" iniik labeling, misbranding, and labeling laws. 

The CTPB has been severely understaffed. All these functions are carried out by only 
one and a half  inspector^.^^ The 1990 session authorized two additional positions effective 
October 1, 1990, but even if those positions are filled promptly, the branch is stiil understaffed 
for the size and magnitude of the tasks involved. The CTPB branch manages to sample-test 
half a miilion packages per year, but it has been roughly estimated that Hawaii residents use 
about three packages per day each -- over a billion packages per year.41 To the extent that 
this figure is correct, it indicates that only .05% of ali packages are sainpie tested in Hawaii. 

Due to the iack of staff, the division has had to place priorities on its functions. The 
division has decided that short-weighing is the more sericus probiem and thus places less 
focus on the geographical labeling law. The lack of time accorded to geographicai labeling is 
accentuated by its demands. These cases require auditing skills. The CTPB inspectors do not 
have such skills and the department is unable to provide training for them.42 

Nevertheless, the division does try to enforce the statute. At present, as it has no time 
or staff for any active enforcement, the CTPB on!y responds to complaints. generally from 
competitors, about violations. 

Represenrative Maizie Hirono has asked the division to devise and present a prcgram 
thar would actively seek out violat~ons of the statute, but this program was not ready by the 
time this report went to press. 
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The Department of Health 

The Department of Agriculture and the Department of Health both perform different 
functions relating to food labeling. The Department of Agriculture handles the short-weighing 
functions, and the Department of Health handles public health and safety issues such as 
ingredient lists, size and placement of statements on the labels, and health c!aims. The 
overlap between functions led to a Memorandum of Agreement between the two departments in 
1976, in which the departments noted their concurrent responsibility, and divided up their joint 
functions.43 Both departments agreed to resolve all conflicts administratively before taking 
enforcement action where the other department has similar responsibilities. 

The departments have been working closely for almost fifteen years. When section 
486-26 was enacted in 1988, the departments appear to have treated the issue of geographical 
labeling as another joint responsibility. 

The Department of Health adopted section 11-29-9 in 1981. The rule is enforced by the 
Food and Drug Branch (F&DB) of the Environmental Health Services Division. The F&DB 
handles issues relating to adulteration and misbranding of almost all foods,44 over-the-counter 
and prescription drugs, medical devices, cosmetics, and poisonous household substances. 
The F&DB has 25 authorized positions: 1 branch chief, 2 supervisors, 2 clerical, and 20 
inspectors.45 Currently, only 12 inspector positions, or 600/0, are filled. Six more are expected 
to be filled by January 1, but it is uncertain when the other two will be available to be filled as 
the Department of Personnel Services has not approved the position descriptions. 

Of the 12 inspectors, only 9 handle food labeling issues, in addition to their other tasks. 
When the DOH inspects an establishment, food labeling is only one of the items checked. The 
inspectors also check to ascertain that good manufacturing practices are being followed. They 
look at the structure for possible health-related problems, check storage of ingredients, 
determine i f  pull dates have been violated, look for insect and rodent infestation, and determine 
whether the finished product is safe and suitable for human consumption and properly labeled. 
The portion of the review devoted to labeling involves, among other things, checking the labels 
to see if they meet the standards for size of type and representations, and to see if any health 
claims are made (a, low salt, no cholesterol). If any labels appear improper, a formal label 
review is initiated. The F&DB handles 700-800 label reviews per year. and has no resources to 
do additional reviews until its vacancies are fi1Ied.~6 

Food labeling in general is a lower priority with the DOH, and within that category, the 
geographical misbranding aspect has a very low priority as the DOH does not consider it to be 
a true heaith issue. The F&D branch chief expressed his opinion that the working relationship 
with the Department of Agriculture's Division of Measurement Standards was "terrific," and 
that they work in tandem on geographical misbranding. However, the F&D branch chief did 
indicate that he thought it would be better if one agency took the lead responsibility for 
enforcing the law. He was emphatic in stating that the lead should not be the DOH, since 
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geographical origin has very little to do with health. Because one of the missions of the DOA is 
to promote local agriculture, the branch chief feit that the lead agency responsibility should be 
with the DOA.47 

The Department of Business, Economic Development, and Tourism 

The Department of Business, Economic Development, and Tourism (DBEDT) had 
initiated a program entitled "Made in Hawaii with Aloha," in which the department furnished 
local businesses with stickers and hang tags with that phrase to promote local businesses. 
DBEDT was contacted to determine whether the department was involved in policing that 
program, and whether it would be interested in becoming involved In enforcing it, given the lack 
of enthusiasm for the program in both the DOA and DOH. 

DBEDT stated that the "made in Hawaii with Aloha" effort was not a program per se, 
but was merely a promotional effort by the department.ja No funds were provided for the 
promotions this year, so no stickers or hang tags were produced. When the promotion was in 
effect, DBEDT did not seek to enforce or judge the proper use of the promotionai materiai, 
relying instead on local industry groups to police use of the materials. 

DBEDT stated that it is not a reguiatory agency, has no siaff for regulation, and would 
not be interested in enforcing the geographical misbranding law.j9 

The Department of Commerce and Consumer Affairs 

The Office of Consumer Protection (OCP) in the Department of Commerce and 
Consumer Affairs (DCCA) has statutory authority50 to prosecute unfair and deceptive acts or 
practices under section 480-2, Hawaii Revised Statutes: 

$480-2 U n f a i r  competi t ion, p rac t ices ,  declared unlawful .  (a) 
Unfair methods of competition and unfair or deceptive acts or 
practices in the conduct of any trade or comerce are unlawful. 

(d) No person ocher than a consumer, the attorney general or 
the director of the office of corsurner protection may bring an 
action based upon unfair or deceptive acts or practices declared 
unlawful by this section. 

The OCP has taken the position that geographical misbranding is a deceptive ac: and has been 
prosecuting violations as it has come across them." The OCP has approximately 27 
permanent employees, of which 14 are investigators and 4 are attorneys, Geographical 
labeling enforcement is only a Small, vol~ntary portion of OCP's duties, which include iandlord- 
tenant problems, the refund law, door to door sales, charitable solicitation, endless chain 
schemes, discrimination in real estate transactions, health clubs, and a host of other issues. 
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Although OCP executive director Philip Doi and DCCA director Robert Aim did express 
a willingness to handle additional geographical misbranding cases,52both did indicate that their 
resources are stretched to capacity now. The DCCA has s~bstantiaily increased the levei of 
litigation done by the OCP, and believes that it needs to be cautious aboui adding to its 
mandate without assuring adequate resources to carry out new duties.53 Aim stated that i f  

geographical misbranding is given to the OCP, some other functions currently performed by the 
office wiii have to be dropped. 

While the OCP is willing to take over the enforcement of the geographical labeling law if 
adequately funded, it must be remembered that OCP has general investigatory capabilcties but 
no technical expertise in this area. Any laws given to the OCP must be clearly drawn and 
within its capabilities. 

Summary 

There is no true conflict between the existing geographical mislabeling laws, since one 
is an administrative rule that will yield to the other, the Made in Hawaii statute, where they 
conflict. However, the current statute is not the most effect~ve statute for Hawaii businesses 
and consumers as it appear to protect only goods manufactured in the State without 
specifically protecting goods grown in the State. A separate certification program for Hawaii- 
grown foods could provide more complete protection for Hawaii businesses. 

The geographical misbranding laws are being enforced by three departments: the 
Department of Agriculture, the Department of Health, and the Office of Consumer Protection in 
the Department of Commerce and Consumer Affairs. The DOA is extremely understaffed and 
places a low priority on geographical misbranding as it belieyes that protecting consumers form 
short-weighing is more important. The DOH cooperates with the DOA but again places a very 
low priority on geographical misbranding as it is not a health-related measure. Only the OCP is 
willing to enforce the statute. The OCP is an excellent choice as it has a trained investigative 
staff and has experience in this area. However, if the OCP is to be given the responsibility for 
tasks now carried out by two other department, the OCP would need increased staffing to 
enable it to fully protect businesses and consumers, and increased funding to support its staff 
and obtain outside expertise where necessary. 

ENDNOTES 

1.  In addition to laws concerning foods Hawaii regulates geographical mlsbranding of alcohol~c beverages The 
legislature did not request a review of the geographical mlsbranding as it relates lo  alcoholic beverages. 
Nevertheless, as they are potables, a brief description of the law is in order. No one shall: 

... label, designate. or sell any hquor using the word "Hawaii". "Hawaiian". "Aloha State". 
"50th State". "Kauai", "Maui", "Oahu". or "Honolulu" unless such liquor is wholly or partially 
manufactured in the State, and ail of the primary ingredients are wholly rectified or comblned 
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in the State of Hawaii in compliance with the Bureau of Alcohol. Tobacco and Firearms 
standards 

Section 281-3 Hawaii Revised Statutes The section is enforced by members of the county liquor 

commissions 

A number of laws condemn misbranding in general, such as section 159-3. Hawaii Revised Statutes. defining 
meat as misbranded if its label is false or misleading in any particular sections 161-3 (poultry) and 
328-20 (food, drugs devices, cosmetics) 

Section 481A-3. Hawaii Revised Statutes, prohibits deceptive designation of geographic origin in connection 
with goods or services, but it 1s eiiforced by member of the public, not the State, It is not a particularly 
powerful law as its sole remedy is to enjoin (stop) the deceptive practice. There are no provisions for 
monetary  recompense^ 

The LRB contacted dairies throughout the State The response rate was low. and the four replies received 
from Meadow Gold dairies, S&S Dairy, l n c .  Foremost Dairies, and the 50th State Dairy Farmers' Cooperative 
indicated no pressing problems. Meadow Gold indicated that they occasionally import mainland milk when 
local milk cannot meet the demand, and that this law inconvenieiices them to the extent that they must use 
two types of packages, one with the lslarid-Fresh logo and one wlthout Telephone conversation with Harolyn 
Fukuda. Meadow Gold Dairies. August 29. 1990. Foremost Dairies indicated that they have no problem with 
the letter of the law but that they question the inclus~oil of another company's products i r i  the Department of 
Agriculture's newspaper tabloid insertion promoting island-lresh products, on the grounds that they are not 
produced here. Letter from John T. Komeiji, counsel for House Foods Hawaii. dba Foremost Dairies-Hawaii. 
to researcher. dated August 31. 1990 This problem appears to be one with the administration. and not the 
substance. of the law. The 50th State Dairy Farmers Cooperative, representing producers of 30t>/o of the total 
milk production on Oahu. strongly supported the bill and feels that the law is "extremely effective'' in 
differentiating local milk from imported mi lk Letter from Terry Y .  Yamane. 50th State Dairy Farmers' 
Cooperative. to researcher. dated September 6. 1990 It is assumed that the other dairies did not respond 
because they do not believe that any problem with the law exists. 

Section 11-29-9, Hawaii Administrative Rules (Department of Health). 

Title 21, Code of Federal Regulations $1 01.18 

Section 328-30 Hawail Revised Statutes Section 1'-29-10 Hawaii Administrative Rules ,DOHI 

Section 486.32, Hawaii Revised Statutes 

Statement of Roger A, Ulveling. Director of Business and Economic Development before the House 
Committee on Consumer Protection and Commerce on S 8. 8 1 9  S D  1, Mach  13, 1989 

Statement of Roger A. Ulveling. Director of Business and Economic Development before the Committee on 
Consumer Protection and Commerce on S 8 819. Febroary 27. 1289 (emphasis 111 origiiialj 

The Mac Farms testimony on this resolution apparently took this position as it pointed out that in some cases. 
chocolate.covered mac nuts are being sold as "Made in Hairiaii" when the packaging :s imported. the 
chocolate is imported. and even the iluts are imported Mac Farms believes that "Made in Hawaii" should be 
reserved for candy made with Hawaii-grown nuts. That, however. is not the current tenor of the laws One 
might legitimately question whether protection of manufacturers necessarily protects consumers linder the 
current statute. candy made with imported macadamia nuts in Hawaii may be labeled made in Hawaii. while 
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candy made in California with Hawaii-grow nuts and then shipped to Hawaii cannot But wnich to the 
consumer is the more authenttcaliy Hawatian product? 

12. The DOA has been including the value of the raw goods to make up the 51% where the raw goods are grown 
in Hawaii. Telephone interview with Jim Maka. Act~ng Administrator, Division of Measurement Standards, 
Department of Agriculture. August 28. 1990. 

13 A clear-cut example might be Hawaiian gold jewelry The intrinsic value of the gold, which must be imported 
as Hawaii produces none, may be so high that the finished product has a manufacturing component of less 
than 5 1 %  This may mean that "Hawaiian gold jewelry" cannot be marketed as such 

14 "Mac nut stats raise question." Paclfic Business News August 6 1990 at 1 

15. Senate Standing Committee Report No. 3207 on S R. No. 160 (April 12. 1990) 

16 See e g  "Jungle Jerky Usmg Hawait's mystique as a marketing tool" Pacific Business News 
September 3 1990 at 5 

17. Letter from Richard C. Botti. Executive Director. the Hawaii Food Industry Association. to the researcher. 
dated June 13, 1990. 

18 Letters were sent to Mauna Loa Macadamra Nut Corp Hawaiian Host 5-ti Island Foods Inc Hawaiian 
Candles & Nuts, and the Rocky Mountain Candy franchise in Maul Responses were received from all but 
Hawailan Host 

19 Made In Hawat~ questtonnaire submitted by Hawaiian Candies & Nuts Ltd to the researcher 

20 Letter from J. Alan Kugle. Chairman and President. Mauna Loa Macadamia Nut Corp. to researcher, dated 
June 20. 1990. 

21 Telephone interview wlth Rlck Vidgen, General Manager of Mac Farms with researcher September 10. 1990 

22 Telephone tntervlew wlth Guy Nagai, Manager Kona Farmers' Cooperative with researcher July 1990 

24 George Ar~kosn. Governor of haualf Statenlent o ! ~ e . l l o n s  to Ho&e B~ t I  ho  21J2-86 - Reg 1 a, Sessf?n of 
1986 Tne other grouccs were the lael  tnar no tecnii.ca1 means ex.slea rc aist ilyutsn oet.veeo !,pes QI :$'fee 
once they were packaged. so that extensive record-keeping would be required for enforcement. However, no 
funding was provided for additional personnel in the Department of Agriculture to reconcile the records. Also. 
the bill would appiy only to Hawaii, and 50% of the coffee grown here is processed and blended on the 
mainland, placing it out of reach of any restrictions. This could deter local processing in favor of Mainland 
processing. 

25 Stuart T. Nakamoto and John N. Halloran. Final Report: the Markets and Marketing Issues of the Kona 
Coffee Industry, prepared for the Department of Agriculture State of Hawaii (July 1989) at 44 ("Blended Kona 
Coffee is a major issue and point of contention within the Kona Coffee industry") 

26 Hawail lntermedlate Court of Appeals. No 12782 (March 30 1990) 

27 M r  Grey is the new president of the company and was not a party to the earlier lawsuii. 
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Title 7. Maine Revised Statutes, chapter 101, subchapter ll, entitled "c'iraaes and Standards for Farm 
Products." 

Id.. 5442. - 

Id.. 5443. - 

Id.. 5443-A. - 

Chapters 4-41. 4-42. 4-43, and 4-44, Hawail Administrative Rules (Department of Agriciilture) 

Telephone iiitefview with Samuel C.  Camp Commodies Branch Chief. Marketing Division. Department of 
Agriculture. October 10. 1990. 

The DOA is not really equipped to make this type of determination 

Telephone interview with Robert lmamura Supervisor of the Commodities and Trade Practices Branch 
Department of Agriculture, July 9 1990 

Although in-plant meat and poultry inspections at federally-inspected plants are assisted by the federal 
government, the federal government performs no audits at the wholesale or retail level. 

lntervlew with Jim Maka Acting Administrator of the Divis~oti of Measurement Standards Department of 
Agriculture June 29 1990 

Id. - 

Agreement between John Farias Chairpersoii. Department of Agriciilture, and George Yue~i.  Direc!or. 
Department of Health dated February 13, 1976 DOH agreed to act as the cleariing ageiicy for pro-use 
clearance or approval of any labels subject to misbranding and other labeling laws and to seek counsel of the 
Division of Weights and Measures (the former name of the present Divis~on of Measurement Standards) on 
matters solely relating to quantitative aspects of the label. DOA agreed to permit DOH to process the pre-use 
clearances and aid DOH in matter relating to quantitative standards The agfeerrent is to remain in force 
until termi~iated by one or both parties or by s:atutory conflict This Agreement was apparently aiithorized by 
to section 486-34. Hawaii Revised Statutes. wnicn stated that the d~rector may cooperate and enter into 
agreements with any federal. stare. or county agency 'with similar stat~itory. functions ior the purpose of 
carving out the chapter. [This provisror! is now contained in seciioii 486-2. Hawaii Pev~sed Statutes: Earier 
versions Of the staiute made it even more clear that the Departmeiil 0: Agf~calture was io cocijerate .wth :he 
Department of Health See, e g ,  section 228-23. 19E5 Supplement !o the fievised Laws c i  Hawaii 1955. 
which provided that the division shall send a copy of any report cn misbranding to the Department of Health 
and shall "in all other respects" coordinate its activities awth DOH as to health matters 

Except for meats and poultr{ which are handled by :he Department of Agricultiire 
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45 Telephone iiiterview with Maurice Tarnura Chief of the Food and Drug Branch of the Enuiro~?mental Health 
Servtces Division Department of Health July 16 1990 

48 Telephone inter,iew ivitn Bill Lee Acting Branch Chief of ths Garment Industry Branch DBEDT July 25 
' 990 

50 Sections 480-14, -15 Hawaii Revised Statutes 

51 Teiephone rntervlew with Phtlip Dot Executive D~rector of the Offtce of Consumer Protectton DCCA July 23 
1990 

52 and telephone interview wtth Robert Aim Director DCCA July 26 1990 

53. The OCP executive director has stated that additional staffing to cover the peak level of geograph~cal 
mislabeling as previously experienced by the OCP would consist of two investigators, an attorney, and a 
secretary. However. the OCP has not discussed with the DOA or DOH the full extent of needed mislabeling 
enforcement. Until the DOA and DOH have informed the OCP of the full extent, staffing discussions can only 
be preliminary. 



Chapter 4 

PROPOSED CONSOLIDATION OF FOOD LABELmG LAWS 

The second issue selected for review in S.R. No. 160, S.D. 1, was the feasibility of 
placing all laws and rules relating to food labeling functions under the jurisdiction of one state 
department or agency, and if this were feasible,' to determine the appropriate department or 
agency. The functions are currently performed by two departments, the Department of 
Agriculture and the Department of Health. While combining the functions into one department 
seems logical, an analysis of the functions of the departments shows little overlap and a high 
degree of specialization in each department's duties. These factors mitigate the perceived 
benefits to be gained through reorganization. 

One caveat should be mentioned at the outset of the following description of 
departmental functions. The federal government, both through Congress and the Food and 
Drug Administration (FDA), is considering sweeping changes to food labeling laws, as is 
discussed in more detail below. The latest Congressional bill, H.R. 3562, which passed the 
House and was before the Senate at the time this report was finalized, would establish 
mandatory food labeling guidelines, especialiy in the area of nutritional labeling, and would 
preempt many areas currently covered by state law, especially those dealing with ingredient 
labeling, standards of identity, nutritional labeling. and net-weight labeling. This may have 
some effect on the duties described below, particularly in regard to the Department of Health. 
However, the general outline of duties would probably remain the same, according to the 
Center for Science in the Public interest, in that the states would stili be designated to enforce 
these laws,2 rather than the federal government.3 

The Department of Agriculture's (DOA) food labeling functions are carried out by the 
Division of Measurement Standards. The tasks of the division are the inspection, testing, and 
certification of all measurement standards and devices kept, offered, sold, or used in the 
State; inspection and measuring of packages and amounts of commodities kept, offered, sold, 
or in the process of deiivery; and the issuance of measure masters licenses.4 The division may 
also test measurement devices and standards used in determining the measurement of 
commodities or things sold.s In addition to their responsibility for checking on the accuracy of 
commodity weights and weighing devices, the division also has responsibility for the accuracy 
of fuel pumpsS6 passenger car  odometer^:^ bread weights8 taximeters, petroleum testing, and 
calibration services in the areas of mass. length, and v o i ~ m e . ~  

The food weighing portion of DOA's duties :s handled by its Commodities and Trade 
Practices Branch (CTPB).'O The CTPB's responsibilities, unlrke those of the Food and Drug 
Branch of the DOH, cover a wide range of products besides food iiems. The CTPB had only 
one and a half inspector positions up to July 1, 1990, when two additionai inspectors were 
authorized, for a total of three and a half. 
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The CTPB inspectors follow four audi: programs in carrying out their functions.1l The 
CTPB activities are divided into two major programs: quantity assurance and IaSeiing 
enforcement. The quantity assurance program includes: (1) auditing of industry's on-line 
processing to monitor the output of packaged commodities for accuracy of fill; (2) package 
inspection and testing for weight or fill accuracy at the retail, wholesale and processing leveis; 
(3) monitoring1surveillance of the school milk program to determine accuracy of fill; awl (4) 
testing scanners at the checkout counters of supermarkets, department stores, and major drug 
stores. The labeling enforcement program includes: ( 7 )  inspection and analysis of existing or 
proposed new labels for compliance with labeling laws and conducting investigations as 
required in cases of noncompliance; and (2) enforcement of the "Made in Hawaii," 
misbranding, and "Island Fresh" laws. 

The inspectors of the CTPB utilize "sample-testing," in which representative samples 
are removed from their packaging and weighed to determine whether the weight statement on 
the packaging is correct. 

No federally mandatory weights and measures standards for food packages exist. The 
National Institute of Standards and Technology (NIST), formerly known as the National Bureau 
of Standards, has no regulatory powers. The MIST only has statutory responsibiiity for 
cooperation with the states in securing uniformity of weights and measures laws and methods 
of inspections.'* To fulfill that duty, NlST sponsors the National Conference on Weights and 
Measures, an organization of state, county, and city officials weights and measures officials.13 
Both NlST and the National Conference's Conference Committee on Laws and Regulations can 
develop technical publications or amendments to existing model laws, which then can be 
proposed to and adopted by the National Conference. After adoption, each state and local 
jurisdiction can decide whether to adopt the uniform laws and regulations. The Division of 
Measurement Standards has adopted, for the most part, the Uniform Laws and Regulations, 
including the Weights and Measures Law, of NlST Handbook 130. These have been adopted 
through the legislative process (for the laws) and through the Administrative Procedures Act 
(for the regulations). NIST Handbook 133. "Checking the Net Contents of Packaged Goods," is 
used as a procedural manual for determining the net contents of the packaged goods, 

The Department of Agriculture also administers section 486-25, Hawaii Revised 
Statutes, prohibiting general misbranding of food items and other consumer commodities. 

The Department of Health (DOH) has a much broader responsibility in regard to food 
labeling functions. Upon inspection, the DOH checks samples to determine whether they 
comply with recipe standards. Enforceable pull dates are checked. Labels are examined to 
ascertain whether, among other things, they meet :he requiremeflts for size of type and 
placement of statements. The DOH also enforces the dual quantity declarations on the labels, 
in which items over a certain weight or size must declare the we~ght or size in small units 
(ounces), and well as larger units (pounds, gal ion^).^^ The penalties range from embargoing 
the goods (taking them off the shelves), to a $10,000 administrative fine, to prosecution as a 
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misdemeanor.?s Most labeling reviews are handled amicably, with most companies acquiesing 
to DOH'S critiques and changing their labeis. However, the small number of companies who 
resist them take up more time than ail of the rest. One case can tie tip an inspector for 
months, and so some concessions are made, such as permitting a manufacturer to use up a 
stock of iabels.?6 

The DOH is not limited only to the labeling aspect of food; it is also involved in the 
content since its statutory duty is to protect ccnsumer health.v The DOH Food and Drug 
Branch handles the contamination of almost all foods products,'8 over-the-counter and 
prescription drugs, cosmetics, medical devices, and poisonous household substances. It has 
been estimated that 24 cents out of every dollar spent by a consumer in Hawaii is spent on 
goods regulated by the DOH.'g 

The department has 20 inspector positions authorized. but as of July 1 ,  1990. oniy 12 
positions were filled, or 60%. The department expects to fill 6 of the 8 vacancies by January 7 ,  
1991.~0 Of the twelve inspectors presently empioyed, nine handle food iabeiing issues in 
addition to their other duties and three handle chemical contaminant issues.21 In addition, the 
DOH administers section 328-6, Hawaii Revised Statutes, that prohibits general types of 
misbranding. 

The only function (aside from geographical misbranding discussed in chapter 3) that 
both the DOA and DOH have in common is to prohibit general types of misbranding. The 
Department of Agriculture enforces section 486-25. Hawaii Revised Statutes. which states: 

$486-25 Misbranding. ( a )  No person s h a l l  d e i i v e r  f o r  
i n t roduc t i on ,  h o l d  f o r  i n t r o d u c t i o n  o r  in t roduce;  o r  keep, o f f e r  
o r  expose f o r  sa le ;  o r  s e l l  any consumer comnodity which i s  
misrepresented or  misbranded i n  any manner. 

( b )  The board, pursuant t o  sec t i on  1186-7 and chapter 91, 
s h a l l  adopt r u l e s  r e l a t i n g  t o  misbranding. The r u l e s  may: 

Require any person involved w i t h  a s p e c i f i e d  consuner 
commodity t o  keep and make ava i l ab le  f o r  inspect ion  o r  
copying by the admin is t ra to r  abeyuak records t o  
subs tant ia te  the source o f  the consuaer coiznodity, o r  ir: 
the case o f  blends, the source of scch cons t i t cen ts ,  as 
may be requ i red  by the board; 

Es tab l i sh  f a n c i f u l  names o r  cerms, and in the case o f  
blends, minimum cons t i t uen t  coateni  by weigh t ,  t? be used 
i n  l a b e l i n g  t o  d i i ' fe ren t ia te  a s p e c i f i c  consumer 
commodity from an im i ta t i - i n  o r  i o o k - a l i ~ e ;  o r  

Es tab l i sh  requirements t o  reconc i l e  the respect ive  
volumes o f  s p e c i f i c  corisumer commodities received versus 
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t h e  t o t a l  amounts c u t p ~ t ,  e l t k e r  a s  whore o r  c rocessed  
product  o r  as b lends .  

in  a d d i t i o n ,  t h e  board may adopt  o t h e r  r u l e s  a s  t h e  board deems 
necessa ry  f o r  t h e  c o r r e c t  and i n f o r m a t i v e  l a b e l i n g  o f  conswier 
c o m o d i  t i e s  . 

The Department of Health administers chapter 328, Hawaii Revised Statutes, which contains 
two pertinent secticns: 

$328-6 Prohibited acts. The fo?iowlng a c t s  a r d  t n e  caiisir.g 
t h e r e o f  wi th in  t h e  S t a t e  by any person a r e  prohibited: 

( 1 )  The manufacture ,  s a l e ,  d e l i v e r y ,  h o l d i n g ,  o r  o f f e r i c g  f o r  
s a l e  o f  any food, d rug ,  d e v i c e ,  o r  c o s n e t i c  t h a t  is 
a d u l t e r a t e d  o r  misbranded; 

( 2 )  The a d u l t e r a t i o n  o r  misbranding o f  any f o o d ,  d r u g ,  
d e v i c e ,  o r  cosmet ic ;  

(3)  The r e c e i p t  i n  commerce o f  any food ,  d r u g ,  d e v i c e ,  o r  
cosmet ic  t h a t  is a d u l t e r a t e d  o r  misbranded,  and t h e  
d e l i v e r y  o r  p r o f f e r e d  d e l i v e r y  t h e r e o f  f o r  pay o r  
o t h e r w i s e [ . ]  

Section 328-10, Hawaii Revised Statutes, a copy of which appears in Appendix E, prohibits: 

False or misleading labe!ing; 

Labeling not in conformance with stated labeling standards: 

Labeling not in conformance with the federal laws regarding net quantity of 
contents; 

Offering a food for sale under the name of another food; 

Selling imitation food products without labeling them as such; 

Mis!eading containers; 

Packages that dc not list the name and address of the rnanoiacturer, dkl:it;utc:, 
or packer, and :he quantity of the package; 

The inconspicuous placement of statements required by law; 
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Food claiming to be a food for which a standard of identity has been established 
that does not conform to that standard: 

Food failing to meet predetermined standards of quaiity; 

Foods failing to meet predetermined standards of fill of container unless the label 
reveals that it fails to meet the standard: 

For foods for which a standard of identity has not been set, failure to state the 
common or usual name of the food and to list its ingredients (with some 
exceptions); 

Representations of special dietary uses unless the label contains information on 
its vitamin, mineral, and other content as established by the department; 

Use of food coloring in most foods unless specified on the iabei; 

If it is a product intended as an ingredient of another food, a label with a 
suggested use such that if used as suggested the result wili be the adulteration or 
the misbranding of the other food product: 

Use of color additives not in compliance with federal law; 

For raw agricultural produce, use of pesticides on the product after harvest unless 
stated on the shipping container: and 

A confectionary containing alcohol in excess of 112?/o by weight if the label does 
not state that fact. 

These misbranding laws display the wide range of possible types of misbranding and 
illustrate the need for consumer protection. They also overlap. It may be argued that two such 
laws are unnecessary, that only one department should have the power to regulate mislabeling, 
and ihat to have two departments regulating tnis area is inefficient and a waste of resources. 
Th!s argument is not persuasive when all the facts are considered. The dual laws provide a 
safety net for consumers. Using two departments to monitor problem areas aids in preventing 
violations from slipping through. It musi be remembered that neither department has sufficient 
resources :o check every package in the state. Only a smal! number of random samples are 
checked. It is quite possible for one departrent to find a violation on a package rot  sampled 
by the other. 

Resources are not wasted as the department work in conjunction with each other. In 
the 1976 Memorandum of Agreement, the departments recognize the overlap in functions and 
agree to resolve such matters internally.22 This dual statutory scheme, gdided by the 
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memorandum, provides maximurr administrative flexibility, allowing the departments to assist 
each other if one is pressed for time or personnel to prosecute an alleged violation. Matters 
have proceeded smoothly to date, and the Food and Drug Branch Chief and the Acting 
Administrator of the Division of Measurement Standards describe their working arrangement as 
good. 

One possible objection to the two statutes is that i t  could lead to dual punishment for 
one violation. Dual punishment wouid be prohibited by the double jeopardy clause of the 
United States Constitution only i f  both lawsuits were deemed to be criminal in nature. It is 
unclear whether actions under both general misbranding laws would be considered criminal, 
thus triggering the constitutionai prohibition. Criminal actions are characterized by being 
punitive, rather than remedial, in nature.23 Section 328-30, Hawar; Revised Statutes, which 
sets forth the penalties for violations of the DOH administrative rules, states that "any action 
taken to collect the penalty provided for in this subsection shall be considered a civii action," 
(emphasis added) but that language cannot prevent the application of the United States 
Constitution if in fact the $10,000 penalty is deemed by the courts to be punitive. 

If explicit legislative protection of violators against dual prosecution is desired, however, 
the misbranding statutes can simply be amended not to allow the application of one to a set of 
facts previously prosecuted under the other. This would provide the requisite safeguard for 
wrongdoers without depriving the consumers of the very real protection of both department's 
supervision. 

The Federal Model 

There are two federal agencies regulating food labeling for food products that are sold in 
interstate commerce. The United States Department of Agriculture (USDA) regulates red meat, 
eggs, and poultry, and the Food and Drug Administration (FDA) in the Department of Health 
and Human Services regulates all other foods.24 There are four primary laws that regulate 
labeling of specific products. The Food, Drug, and Cosmetics Act,25 administered by the FDA 
requires packaged foods to be labeled with the name and address of the manufacturer, packer, 
or distributor, and to show the quantity of the product in terms of weight, volume, or content.26 
Foods must be listed on the label by their common names in order of predominance by weight, 
unless the food product has an established standard of identity.27 

The label must bear the name and piace of business of the manufacturer, packer, or 
distributor.28 The label must state nutritional information if a vitamin, mineral, or protein is 
added to the product or when the labeling or advertisement makes a claim of nutrit~onai 
value,29 If the labeling lists the number of servings in the package, the label must state the 
serving size.30 Nutritional labeling information includes listing the amount of calories, protein, 
carbohydrates, and fat per serving, and the percentages provided by each serving of protein, 
sodium, and seven specified vitamins and m1nerals.3~ 



A TASTE OF ALOHA FOOD LABELING LAWS IN HAWAil 

Federal action is pending in both Congress and the FDA to expand nutritional labeling, 
standardize serving sizes, and define certain healtn claims such as "low cholesterol."3* This 
could lead to federal preemption of state laws in this area, depending on the wording o i  the 
statute or rule. At present, the Food, Drug, and Cosmetics Act does not contain an express 
provision prohibiting states from enacting :heir own state labeling laws. However, even if state 
iaws become preempted, it is probable that the main line of defense will still be the state 
departments who enforce the existing federal standards.33 

The Fair Packaging and Labeling Act,s4 also administered by the FDA, requlres 
packages to be labeled with the identity of the product, the name and place of business of the 
manufacturer, packers, or distributor, and the net quantity of the contents. The Act prohibits 
state labeling laws regarding net weight of packages that are less stringent than the federal 
requirements or require information different from the federal requirement.35 

The Meat lnspection Act36 and the Poultry ana Poultry Products lnspection A ~ t 3 ~  are 
admin~stered by the Unlted State Department of Agriculture Both laws require origin 
information, and the declaration of artificial flavorings and colorings, and require coordination 
with the Department of Health and Human Services in regard to standard of fill and standard of 
identity established under the Food, Drug, and Cosmetics Act.38The Acts preempt state law.39 

The NlST does not establish the weights and measure requirements for these Acts. 
The implementing departments, the Department of Agriculture and the Department of Health 
and Human Services, promulgate their own standards. 

Selected State Models 

Eight states whose populations approximate that of Hawaii were contacted to ascertain 
how their food labeling laws were administered.40 The three largest states were also contacted 
to provide an alternate view. 

ldaho 

ldaho is similar to Hawaii. The net-weight food labeling function is assigned to the 
Bureau of Weights and Measures in the Department of Ag r i cu l t~ re .~ '  The other food labeling 
functions are handled by the Department of Health and Welfare.42 

Maine 

In Maine, all food labeling functions are performed by the Department of Agriculture."3 
The department handles weighing functions, content, and the made in Maine program, which is 
called the "Maine quality" seal program. 
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Nebraska 

All Nebraska food labeling functions are administered by the Department of Agriculture 
by its Division of Weights and Measures and its Bureau of Dairies and Foods44 Their focus is 
determinatm of quantity, and labeling is not a high priority. 

Nevada 

The food labeling functions in Nevada are distributed as they are in Hawaii. The net- 
weighing functions are performed by the Department of Agriculture, and the other functions are 
administered by the Health Division of the Department of Human  resource^.^^ 

New Hampshire 

New Hampshire divides its food labeling duties between the Bureau of Weights and 
Measures in the Department of Agriculture, which handles short-weighing and enforcing pull- 
dates, and the Department of Health and Welfare, which handles "palatability" issues.4E 

New Mexico 

New Mexico also divides its food labeling functions. The Department of Agriculture is 
responsible for net content weighing and identity labeling (labeling the finished item, not its 
 ingredient^).^^ The Department of Health, through its Bureau of Food Quality, Environmental 
Improvement Division, enforces the other aspects of food 

Rhode lsland 

The food labeling functions are all handled by the Department of Health.@ Rhode 
Island has no Department of Agriculture. The labeling functions are divided between two 
divisions within the department, one for content and one for weights and measures. 

Utah 

All food labeling laws are enforced by the Department of Agriculture.5"n addition, Salt 
Lake County had a food labeling specialist position, although that is primarily advisory. 

California 

California divides its food labeling functions as Hawaii does: the Departmeqt of Health 
is responsible for labeling, but the Department of Agricuiture is responsible for the net-weighing 
functions.jf However, the Department of Health has the authority to act against any kind of 
misbranding, including misweighing. 
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New York 

All food labeling functions are handled by the Agricultural and Markets Department, 
Food Inspection S e r v i ~ e s . 5 ~  If the Department of Health were to discover a potential violation, 
it wooid be referred to the Agricuitural and Markets Department. 

Texas 

Virtually all of the state labeling laws are administered by the Department of Health.s3 
All labeling laws are primarily under Texas Food and Drug Labeling Act, which is administered 
by the DOH. Some commodities. such as fresh produce, are under the Department of 
Agriculture. Other food products, such as meat inspection, shelifish sanitation control, and 
dairies, are under the Department of Health. While the Weights and Measures Division is in 
the Department of Agriculture, all that department Uoes is to verify the accuracy of the scales. 
The short-weighing checking of packages is done by the Department of Health. 

Summary 

No standard organizat,on cf food labeling iaws exists in the states surveyed. Haif of 
states similar to Hawaii in population size organize their food iabeling functions as Hawaii does: 
by placing the net weighing functions in the Department of Agriculture and the rest of the food 
labeling functions in the Department of Health (or, in one case, the Department of Human 
Resources). Of the remaining four, three give all food labeling functions to the Department of 
Agriculture, and one gives the functions to its Department of Health. The three largest states 
also lack unanimity in their administrative forms and in fact each state follows a different 
model: California divides the functions, Texas utilized the Department of Health, and New York 
uses its Department of Agriculture. 

Options 

The resolution asked the Bureau to consider the feasibility of placing all food labeling 
functions in one department. The range of options are: 

(1) Place all food labeling functions in the Department of Agriculture. 

This optionj4 would require an almost complete revamping of the CTPB of the Di~iision 
of Measurement Standards. Currently, the CTPB staff is trainecl in sampling techniques and 
weighing a rd  measuring techniques. The staff w o ~ l d  have to increase significantly in srze if it 
were to handle all functions, perhaps triple in size, as the bureau only has four inspectors now 
versus the nine DOH inspectors currently handling food labeling functions.j5 The staff would 
also have to receive specialized training and obtain access to a laboratory to follow up on 
suspected violations. 
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In addition, there has been considerable discussion at the federal level of establishing 
mandatory federal labeling regulations that would preempt or otherwise affect state labeling 
rules. The DOA could initially adopt the DOH rules. but then would be responsible for keeping 
informed of, and adapting state rules to, the federal laws. This may lead to additional and 
unexpected burdens on the department. 

It may be possible to transfer positions from the DOH directly to the DOA, bu: DOH 
Food and Drug Branch Chief Maurice Tamura cautioned that transfer of positions, while 
appearing feasible on paper, was often quite difficult in implementation as the unions, the 
Department of Personnel Services, and the Department of Budget and Finance need to get 
involved. Tamura's position was to leave the departments as they are now. 

The Acting Administrator of the Division of Measurement Standards, Jim Maka, also 
agrees that the food labeling administration should remain as it is.56 

(2) Place all food labeling functions in the Department of Health 

At first glance, this may seem more feasible than the alternative, as fewer changes in 
personnel would be inv0lved.5~ However, some transfer or addition of personnel would still be 
needed. Implementing the net weighing program is not simply a matter of entering a factory 
and weighing items. There are specific protocols and sampling procedures necessary to obtain 
a fair sample. Training would be necessary, and the scales used by the DOH would still need 
to be calibrated by the DOA. 

Again, both Tamura and Maka take the position that the food labeling functions are 
currently being performed by those best able to perform them and that combining food labeling 
functions is neither necessary nor helpful. 

(3) Give misbranding enforcement to DOH only, and leave the rest of the statutory 
scheme as is. 

If the Legislature decides to revise the statutory requirements so that only one 
department handles general misbranding, the responsibility should be given lo the Department 
of Health. Not only is it the larger department58 but some of the misbranding functions couid 
only be done by them. The enumerated types of misbranding under section 328-10, Hawaii 
Revised Statutes, include determining the percentage of alcohol in confectionery, determining 
whether lawful color and food additives have been used, establishing vitamin, mineral, and 
other types of content for foods making special dietary claims, and establishing and enforcing 
standards of identity for foods. These functions are more appropriately done by the trained 
professional staff and services of the Department of Health. 
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(4) Leave the administration and organization of the food labeling laws as it is 

This is the recommended alternative. The functions performed by the two departments 
rarely overlap. Each performs specialized functions and investigates different issues reiating to 
food labeling, There is little infringement on each otner's areas and when it exists, the 
departments have a coordinated mechanism for dealing with them. The departments have 
expressed their preference for retaining their separate responsibilities and coordinating on the 
areas they share. They describe their working relationship as good. 

This statutory scheme snouid lead to little or no confusion on the part of the food 
industry. Enforcement is done by regular monitoring or in response to a ccmplaint. As long as 
the complaints are properly referred by the departments, little if any confusion should exist !or 
the public. Comments received in the course of this study do not reflect confus~on about tne 
roles of the two departments; they reflect frustration with what the :omplainants perceive as 
inadequate enforcement. Perhaps additional personnel would resolve that problem, but total 
reorganization would not address it. For those who are confused or who want to make a 
complaint, the departments couid produce an informational pamphlet outlining their respective 
responsibilities and listing appropriate points of contact. 

This option is recommended as it wou!d take a system that is basically working and 
improve it through additional personnel and informational pamphlets for the public. It would not 
require the time and expense of transferring pcsitions and establishing training programs for 
those positions. It would not require speciaiists in one area to develop specialization in 
another. This is the cleanest and most cost-effective option. 

ENDNOTES 

1. There would be no federal bar to such a consolidation Telephone interview with Robert C Hov-iell Resident 
Investigator. Food and Drug Administration. United States Department of Health and H~irnan Services. June 
26. 1990. 

2. Telephone interview with Bruce Silverglade. Attorney. Center for Sclence in the Pubiic Interest. September 
17. 1990 I? is unclear whether the proposed FDA regulations will ultimately preempt the states. diie to the 
continuing controversy over preemption "FDA to Propose Neiv Standards for Food Labels.'' The Wall 
Street Journal. June 27. 1990, a: B-1 

3. The federal government curreritlj oar?ic!pates i f i  ccoperative programs with the states ii? regard :o neat  and 
poultry inspection 

4. Sections 486.1 1 .  -13. -22. -28. Hav*a~i Resiiseo Sta!utes 

5 Sectlon 486-1 1 Hawaii Revised Statutes 

6 Chapter 486 Part li Hawaii Rek~sed Statutes 

7 Chapter 486 Far Ill Hawaii Fievised Statutes 
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8 Chapter 486 Part I\/ Hawsit Revised Statutes 

9 Section 486-6 and 466-7 Hawaii Rewsed Statutes 

10 The other two branches are the Standards and Technical Servlces Branch and the Welghing and Measuring 
Instruments Branch 

11 llterview wth Robert lwamura Chief of the Commodit~es and Trade Practices Branch "uly 6 1990 

13 The need for uniformity in state weights and measures laws was first noted at the second National 
Conference in Apr,! 1906 The NCWM had its 75th annuai meeting in 1990 

14 Telephone interview w~th Allan ken, inspector Food and Drug Branch. Department of Health. July 17. 1990. 
and intervlew with Maur~ce Tamura. Chief, Food and Drug Branch. Department of Health on July 16. 1990 
(hereatter Tamura intervlew) 

15 Tamura interv~ew. note 14 

16 Id - 

17 See sectlon 26-13 Hawa~i Revised Statutes 

18 Except meat and poultry which are handled by the DOA Tamura interview, note 14 

19 Tamura interview, note 14 

22. Agreement between John Farias. Chairperson. Department of Agriculti~re. and George Yuen. Director. 
Department of Health. dated February 13. 1976. The departments agreed "to administratively resolve all 
conflicts [with each other] prior to enforcement action being taken where [the departments have] simi!ar 
responsibilities." The agreement is to remain in force until terminated by one or both parties or by stalutory 
conflict This Agreement was apparently authorized by to section 486-34. Hawaii Revised Statutes, which 
Stated that the director may cooperate and enter into agreements with any federal, state. or county agency 
with similar statutory frmctions for the purpose of carrying out the chapter. (This provlsion is now contained in 
section 486-2 Hawaii Revised Statutesj An earlier version of the statute made it even more clear that the 
Department of Agriculture was to cooperate with the Department of Health See section 228-23. 1965 
Supplement to the Revised Laws of H a w i  1955, which prorided that the divis~on [of weights and measures) 
shall send a copy of any report on misbranding to the Department of Health and shall "in all other respects" 
coordiiiate its activities .wth DOH as to health matters. 

23 - See "Cr minai Law " 21 Amer~can Jurisprudence 2d $249 

24. Michael W Kern, "Federai and State Food-Labeling Laws " Research Response (Illinois General Assembly, 
Legislatwe Research Unit: February 3 1988) at 1 

25 21 U S C A $$301 el seq 
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26 21 U S.C.A. $343 

32. "FDA to Propose New Standards for Food iabels." The Wall Street Journal 1June 27. 1990) at B-t 

33 Telephone interview with Bruce Silverglade Attorney Center for Science in the Public Interest September 
17 1990 

36. 21 U S C A  $5601 et seq 

37. 21 U S C A  $5451 

38. 21 U S C A  $457(b). $607(c) 

40. The eight states are. Rhode Island (population 993.000), ldaho (1,003.000). Nevada (1.054.000). New 
Hampshire (1,085.000). Maine (1.205000) New Mex~co i1,507,000), Nebraska (1,602.000). and Utah 
(1,690,000) Hawaii's population is 1.098,000. Source: Mark S. Hoffman, ed.. The World Almanac and Book 
of Facts 1990 (New York: Pharos Books) - Table. Population by State: 1988, estimates by the U S .  Bureau of 
Census). 

41 Section 4 1 ldaho Regulations for Weignts and Measures 

42 Telephone interview with Donald Brothers State Food Program Compliance Officer Bureau of Preventatiie 
Medicine Department of realth and Welfare State of ldaho 

43. Telephone interview with Syivia Fanning. Supervisor of Consumer Foods Unit. Division of Regulation. 
Department of Agriculture State of Maine. July 13, 1990. In Maine, the Department of Health licenses and 
inspects eating and lodging establishments. and inspects drinking, plumbing and ,waste water systems. 

44. Telephone interview with Dck Suter. F~eld Supervisor Weights and Measures Division Department of 
Agriculture State af Nebraska, duly 1 I. 1990. 

45. Letter from Joseph L. Nebe, Public Health Ratlng and Survey Officer, Consumer Health Protection Services, 
Health Divis~on. Department of Human Resources. State of Nevada, to researcher on August 28, 1990, and 
telephone conversation with Joseph L Nebe on September 19. 1990. 

46 Telephone interview with Richard Cote. Inspector. Bureau of Weights and Measures. State of New 
Hampshire July 10, 1990. 
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Telephone rntervrew wrth Gary West Agrrcultural Standards and Consumer Servrces Department of 
Agriculture State of New Mexrco July 13, 1990 

Telephone interview with Edward Horst, Environmental Improvement Division. Health and Environment 
Department, State of New Mexico, August 1, 1990 

Telephone interview wdh Ernte Julian Divaion Chief of the Food Protection Division Department o l  Heaith 
State of Rhode lsland July 11, 1990 

Telephone interview with Becky Shreeve. Food and Dairy Officer. Department of Agriculture. State of Utah. 
July 11, 1990. 

Telephone interviews with Jim Tollefson. Division of Measurement Standards, Department of Food and 
Agriculture. State of California. August 1. 1990 (the department is responsrble for identity quantity, and 
responsibility (packer or manufacturer's name and address)), and Dr. Jack Sheneman. Food and Drug 
Scientist. Food and Drug Branch. Department of Health Services. State of California. August 2, 1990. 

Telephone interview with Donnelly Whitehead. Senior Inspector. Department of Agriculture and Markets. State 
of New York. August 2. 1990. 

Telephone interview with Dan Sowards D~rector of Food Programs Division of Food and Drugs Department 
of Health State of Texas August 2 1990 

This option was suggested by the Hawaii Food lndustry Assoc~ation on the grounds that the DOA already 
handles the net-weighing function. "which cannot be realistically transferred." it would create a "one-stop" 
approval location for new labels, that declaration of ingredients relates to measurement by percentage of 
ingredients. it should be cost-effective since the Division of Measurement Standards already calls on retailers 
and processors for scale inspection, it is the most logical option, and it will avoid the dual jurisdiction problem. 
Letter from Richard C. Boni, Executive Director. Hawaii Food lndustry Association, to researcher on June 13, 
1990. It should be noted that Hawaii does not require pre-use approval of new labels. 

The Division of Measurement Standards appears understaffed as compared to other states. Prior to July 
1990, it had only one and a half inspectors involved in food iabeling. Recent legislation changed that to  four^ 
Other states generally have more: New Mexico has five inspectors who handle food labeling, net weighing, 
and petroleum measurement devices in the Department of Agriculture; Maine has a total of eight inspectors in 
weights and measures: Utah has "three or four:" Nebraska has eleven inspectors total involved in the food 
labeling area (as opposed to thirteen total in Hawaii) and Rhode lsland has fifleen inspectors total. 

This is also the position of the College of Tropical Agriculture and Human Resources, which testified on S.R. 
NO. 160. Testimony of Dean N.P. Kefford. College of Tropical Agriculture and Human Resources. University 
>f Hawaii. on S.R. No. 160. April 12, 1990. before the Senate Committee on Agriculture 

Placing all functions in the Department of Health was encouraged by the local FDA investigator. Telephone 
interview with Roberl C. Howeli. Resident Investigator. Food and Drug Administration. United States 
Department of Health and Human Services. June 26, 1990. 

56. The Department of Health is the largest depariment in the Stale 



Chapter 5 

FINDINGS AND RECOMMENDATIONS 

Findings 

(1) Hawaii has two general laws reguiatirg geographical misbranding. One !s an 
administrative rule under the Department of Health (DOH), and the other is a 
statute administered by the Department of Agriculture (DOA). 

Where the two laws conflict, under the general principles of statutory construction, 
the statute must prevail: therefore, there is an apparent. but not an actual conf!ict 
in the laws. 

The Attorney General's office has taken the position that section 486-26, the DOA 
statute, does nor apply to food products, The legislature appears, by this 
resolution, to take the opposite position. The DOA is enforcing the statute against 
food manufacturers. 

The DOH rule declares that a food product expressly or irnpliedly labeled to 
indicate its origin in Hawaii must in fact be manufactured here. This law is easy to 
understand and enforce, but can lead to violations of the law by businesses 
bringirg in mostly completed items and finishing them in Hawaii. 

The DOA statute prohibits the labeling of an item as made in Hawaii, or use of 
terms impiying an origin in the State, unless 510/0 of its wholesale value had been 
added by manufacture, assembly, fabrication, or production in the State. 

The DOA statute does not fully protect growers and certain manufacturers as it is 
ambiguous in regard to whether the 51°h added value can be added by use of raw 
foods grown in the State. The statute does not clearly distinguish between the 
concepts of Hawaii-made and Hawaii-grown food products. 

If the DOA statute does not include the use of Hawaii-grown food products, then 
certain manufacturers whose total manufacturing component does no? reach 5190 
car  be adversely affected. Exampies are as chocolate covered macadamia nut 
candy and local baked goods, whose manufacturing component Is only 29?1, 

if the DOA statute does not include the use of Hawaii-grown food products, then 
local food growers are adversely affected because there is no incentive for 
manufacturers to use their products, as opposed to cheaper imports. 
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The statute would appear to have an adverse impact on the sugar industry, as it 
should pra9ibit them from indicating that refined sugar is a Hawaii produc: since 
the final stage of production is done in California, not Hawaii. 

The iack of criteria to be used in caicuiati~g the 57% manufacturing component 
tnhibits enforcement. 

Neither the DOA nor the DOH wants to administer the geographical misbranding 
law. It is a low priority with the DOA, and a very !ow priority with the DOH. 

The Department of Business, Economic Development, and Tourism does not want 
to administer the law. 

The Office of Consumer Protection (OCP) within the Department of Commerce 
and Consumer Affairs does want to administer the law if it is given adequate 
funding and staffing. The OCP has a trained investigative staff and has 
prosecuted similar actions. 

The DOA and the DOH also have some overlap in the area of general misbranding 
of food products. 

This overlap helps protect the consumer and poses minimal threat of double 
prosecution of the gutlty. 

The DOA and the DOH have a long-standing Memorandum of Agreement in which 
both departments recognize their overlapping functions and agree to coordinate 
internally. 

The DOA and the DOH have a good working rapport 

Aside from the misbranding overlap, ;he DOA and the DOH have different 
interests in food lajeling functions. The DOA is concerned with the accurate net 
weight of the packages and in detecting and prosecuting any short-weighing. The 
DOH is concerned with more general areas and with health matters, and 
investigates recipe standards, puil dates, size and placement of type, and health 
claims. Each department requires specialized training of its investigators. 

A review of the eight states .:losest in population size to Hawaii reveals that half of 
the stales divide their food labeling functions as Hawaii does, three place all food 
labeling responsibilities in tneir Departments of Agriculture, and one places the 
duties in its Department of Health. 
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(20) A review of the three largest states shows that each organizes its food labeiing 
functions differently: Caliicrnia divides the functions as Hawaii does, New York 
places all responsibilities in its Department of Agriculture, and Texas, in its 
Deoartment of Heaith. 

(21j Neither DOA nor DOH wants to reorganize the current system and glve ali its 
res~cns~bi l i t ,es to, or take them from, the other 

(22) Public comments revealed very little interest in consolidating functions in one 
department. The public concern was with (1) prorecting Hawaii-grown foods, and 
(2) enhancing enforcement. 

Recommendations 

(1) The State should have a strong geographical labeling law to protect local 
businesses. The current statute should be clarified to include food products. 

(2) The responsibility for enforcing geographical misbranding shouid be transferred to 
the OCP with sufficient funds for it ro do the job. 

(3)  The DOH rule should be repealed The DOA statute should be redraftea pursuant 
to the suggestions made in the text to protect manufacturers 

(4) A new certification statute to protect Hawall growers shouid be ~nvestigated by the 
DO A 

(5) The general misbranding laws administered by the DOA and the DOH should be 
retained by each. 

(6) The DOA and the DOH shou!d produce a pamphlet outlining for the public their 
division of functions and responsibilities in the food labeling area. 

(7) The food iabeling functions otherwise shouid be left to the DOA and the DOH as 
they are now. 



Appendix A 

THE SENATE 
FIFTEENTH LEGISLATURE, 7990 
STATE OF HAWAII 

S.R. NO. 
S.D. 1 

SENATE RESOLUTION 

REQUESTING THE LEGISLATIVE REFERENCE BUREAU TO REVIEW THE LAWS 
AND ADMINISTRATIVE RULES RELATING TO FOOD LABELiNG. 

WHEREAS, the subject of food labeling, especially regarding 
products that are labeled "Made in Hawaii," has become an 
important issue in recent years since products of Hawaiian origin 
have a significant marketing advantage; and 

WHEREAS, Section 486-26 ,  Hawaii Revised Statutes, which 
deals with the labeling of Hawaii-made products, is presently 
under the jurisdiction of the Department of Agriculture: and 

WHEREAS, rules establishing standards of identity, quality, 
and labeling of foods under Chapter 20, Title 11, Hawaii 
Administrative Rules, are under the jurisdiction of the 
Department of Health; and 

WHEREAS, it is important that food labeling be carefully 
monitored, especially in light of recent controversy over the 
content and labeling of "Hawaii-made products"; and 

WHEREAS, the intent of State labeling laws is to ensure that 
products sold as "Hawaiian" and marketed as such, in fact utilize 
Hawaiian materials as appropriate; and 

WHEREAS, there is confusion regarding the interpretation and 
enforcement of laws and rules which do not achieve this intent; 
and 

WHEREAS, it appears appropriate to review these laws and to 
give authority to one specific State department or agency to 
eliminate confusion and promote efficiency in enforcing the laws 
and rules governing food labeling; now, therefore, 

BE IT RESOLVED by the Senate of the Fifteenth Legislature of 
the State of Hawaii, Regular Session of 1990, that the 
Legislative Reference Bureau is requested to review the laws and 
administrative rules relating to food labeling to ensure that the 
intent of marketing authentic Hawaiian products is achieved; and 

RFS1782 5R160 SDI SMA 
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S.D. 1 

BE IT FURTHER RESOLVED that the review include a study of 
the feasibility of placing all laws and administrative rules 
under the jurisdiction of one State department or agency and 
determining the appropriate agency to monitor food labeling and 
enforce State labeling laws and rules; and 

BE IT FURTHER RESOLVED that the Legislative Referecce Bureau 
submit a report of its findings and recommendations co the 
Legislature at least twenty days before the convening of the 
Regular Session of 1991; and 

BE IT FURTHER RESOLVED that a certified copy of this 
Resolution be transmitted to the Director of the Legislative 
Reference Bureau to the Governor's Agricultural Coordinating 
Committee. 

RFS1782 SR160 SD1 SMA 42 



Appendix B 

A p r i l  2. 1990 

To: Senator Donna R. Ikeda, Chairperson 
Hawaii S ta te  Senate Cornnittee on A g r f c u l t u r e  

Subject: Testimony i n  Support of SR 160 and SCR 176 Regarding a Review 
o f  Label 1 i ng Laws 

Presented by Rick J .  Vidgen, General Manager, HacFanns o f  Hawaii. 

There I s  an increas ing  concern amongst Hawalian macadamia fanners t h a t  
imports o f  f o re ign  kernel  t o  Hawaii are t h e  pr imary reason f o r  t h e  cu r ren t  
decrease i n  the  p r l c e  o f  nu t - i n -she l l .  MacFarms i s  an In teg ra ted  landowner. 
grower, processor and marketer i n  Hawaii. As w e l l ,  our  parent company i s  an 
orchard owner and processor o f  macadamlas i n  A u s t r a l i a  and part-owner o f  an 
orchard I n  Costa Rica. Thus, we are un ique ly  placed t o  understand t h i s  
s i t u a t i o n .  

The fac ts  are - 

o While t h e  complete 1989 import s t a t i s t l c s  t o  Hawaii have no t  y e t  been 
released by t h e  Department o f  Commerce. I t appears t h a t  the  f i n a l  t o t a l  
w i l l  be o f  t h e  order  o f  1.3 m i l l i o n  pounds macadamia kernel imported t o  
Hawaii -- almost double the previous year  and i n  excess o f  101 o f  t h e  
l o c a l  product lon.  

o This  kernel  was imported v i r t u a l l y  e n t i r e l y  from Guatemala and 
A u s t r a l i a  (about 50% from each source). 

o  This  imported kernel  goes l n t o  t h e  manufacture o f  chocolate covered 
macadamias, o ther  macadamia candy items and macadamia cookies. 

The issue o f  concern f o r  l o c a l  farmers i s  t h a t  t h i s  imported ma te r ia l  i s  
brought l n t o  Hawaii ( genera l l y  a t  a lower cost  than l o c a l  kerne l ) ,  
commanding a t a r i f f  o f  on ly  f i v e  cents per  pound (around 1% o f  i t s  value).  
I t  i s  then coated w i t h  chocolate which i s  a l so  imported, packaged i n  
ma te r i a l s  genera l l y  from mainland supp l ie rs  and s o l d  as a *Product o f  
Hawaii" I n  d i s t i n c t l y  Hawaifan packaglng. This  i s  arguably 'legal. under 
cur ren t  laws - -  but  seems t o  be i n  c o n f l i c t  w i t h  what should be t h e  I n t e n t  
o f  s t a t e  packaglng laws, i,e.. t o  se t  out  t o  p r o t e c t  bo th  consumers 
l o c a l  producers. 
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We do not  be l i eve  t h a t  t a r i f f  p r o t e c t i o n  i s  an answer. However, we are  very 
conscious t h a t  "Product o f  Hawai i"  and a  s t rong Hawaiian assoc ia t i on  i s  a  
unique market ing advantage created by t h e  glamour o f  our s t a t e  and i t s  
a g r i c u l t u r a l  indus t ry .  We b e l i e v e  t h i s  advantage should be p r e m f o r  
products t h a t  are genuinely grown and produced by t h i s  i n d u s t r y  and t h a t  the  
i n t e n t  and p r a c t i c e  o f  l a b e l l i n g  l e g i s l a t i o n  should r e f l e c t  t h f s .  

There are  p resen t l y  two se ts  o f  packaging laws administered by t h e  
Department of Heal th and Department o f  Ag r i cu l t u re .  

Under Department o f  Hea l th  s ta tu tes ,  t h e  ac t  o f  "manufacture" o f  a product 
i n  Hawaii apparent ly va l i da tes  i ' t s  s ta tus  as a  "Product o f  Hawai i"  - even 
though a l l  ma te r i a l s  are imported. 

Under t h e  Department o f  A g r i c u l t u r e  "Made i n  Hawaii" law, these macadamia 
products r e a l l y  do not q u a l i f y .  However, i t  would be d i f f i c u l t  f o r  the  
Department t o  have t h e  i n fo rma t ion  necessary t o  enforce t h e  law which 
requ i res  "50% Hawaiian content." I n  f a c t ,  t h e  only  Hawaiian content  i s  
labor  and overheads, which w i l l  be o f  t h e  order  o f  201 o f  wholesale value. 

I b e l i e v e  t h i s  reso lu t i on  w i l l  a l l ow  f o r  a  review and r a t i o n a l i z a t i o n  o f  
these laws t o  g ive  a l e g i s l a t i o n  t h a t  r e f l e c t s  the  i n t e n t  and i s  e a s i l y  
i n t e r p r e t e d  and enforceable by the  re levan t  department. 

I t should thus set  us on t h e  way t o  overcome a  present ly  un iqu i tous  
s i  t ua t i on .  
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S T A T E  OF H A W A I I  

DEPARTMENT OF THE ATTORNEY GENERAL 
125 UUEEN 5 1 S L I T  

HOUOL":". HA**:# 96833 

< B O B  5.8-.740 

FAX !Me! 5.8-l(lW 

October 18, 1990 

Ms. Susan Ekimoto Jaworowski 
Legislative Reference Bureau 
State of Hawaii 
State Capitol 
Honolulu, Hawaii 96813 

Dear Ms. Jaworowski: 

Re: Interpretation of Section 486-26, "Hawaii Made 
Products" 

This is in response to your letter request dated 
September 18, 1990, for a written opinion regarding a perceived 
conflict in Hawaii's food labeling laws, specifically section 
486-26, Hawaii Revised Statutes (HRS), entitled "Hawaii Made 
Products" and Department of Health administrative rule section 
11-29-9 entitled "False or Misleading Representation of 
Geographical Origin." 

Response to your inquiry requires that we address the 
threshold question of whether section 486-26 applies to food 
products since only in that instance does a conflict result 
between the statute and the Department of Health rule. As 
originally enacted in 1986, the forerunner statute to section 
486-26 (former section 486-26.8) was silent as to food 
products, as was the legislative history and testimony. (See 
Act 330, Session Laws of Hawaii 1986.) However, the 
legislative history to Act 201, Session Laws of Hawaii 1989, 
strongly suggests that the Legislature intended to exclude food 
products from section 486-26 coverage. On that basis, we 
conclude that section 486-26 does not apply to food products. 
In particular, we are persuaded by H. Stand Comm. Rep. No. 1210 
Haw. H.J. 1279 (1989) and H. Conf. Comm. Rep. No. 73, Haw. H.J. 
790, 1989, which, respectively, reference deletion of the 
proposed terms "food products" and "raw agricultural commodity" 



Ms. Susan Ekimoto Jaworowski 
October 18, 1990 
Page 2 

from various drafts of S. B. No. 819 (which became Act 201), 
and in the instance of "food products," deletion on the basis 
of testimony by the Department of Agriculture. 

In our view, section 486-26 does not provide authority for 
the Department of Agriculture, Measurement Standards Division, 
to regulate food products. Consequently, we see no actual 
conflict between section 486-26 and the Department of Health's 
rule section 11-29-9. The statute and the rule appear to 
regulate different areas, although this separation could be 
clarified in the statute. If, however, authority for 
regulation of food products pursuant to section 486-26 is 
intended, we believe that the statute must be amended to make 
this authority clear. 

Please let us know if we can be of further assistance in 
this area. 

Very truly yours, 

Haunani Burns 
Deputy Attorney General 

HB: kn 
0222R 

fl Attorney ~eneral 
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MAINE REVISED S T A T U T E S  

Title 7, C h a p t e r  101, S u b c h a p t e r  I I  
Grades a n d  S t a n d a r d s  for Farm P r o d u c t s  

5 441. Rules and regulations 

The commissioner may prescribe, in a manner consistent with the Maine 
Administrative Procedure Act,' rules and regulations for carrying out this 
subchapter, including the fixing of fees to be  charged any individual, firm or 
organization requesting an inspection pursuant to section 446. These fees shall, 
as  nearly a s  possible, cover the costs of the inspection services for the commodi- 
ty inspected. All fees collected shall be paid by the commissioner to the 
Treasurer of State and a re  appropriated for the purposes of this subchapter. 
Any unexpended balance from the funds thus appropriated shall not lapse, but 
shall be carried forward to the same fund for the next fiscal year. 

5 441-A. Legislative purpose 

The Legislature finds that  Maine agricultural producers have, in many cases, 
tended to focus on production, with less attention to marketing, including the 
adoption of and adherence to quality standards. Consistent high quality of 
Maine agricultural products is essential to the maintenance and expansion of 
Maine markets and to the success of agriculture in the State. In order to assure 
that those quality standards are  properly adopted, enforced and promoted, the 
Legislature finds i t  is necessary to provide s ta te  assistance in these aspects of 
marketing. 

fi 442. Hearings 

The commissioner may eskablish and promulgate official grades and standards 
for farm products, excepting dairy products produced within the State for the 
purposes of sale, and may from time to time amend or  modify such grades and 
standards. Before establishing, amending or  modifying any such grades o r  
standards, the said commissioner shall hold public hearings in such places within 
the State as shall be most convenient to producers of the commodity under 
consideration. Notice of such hearings shall be provided in the manner specified 
in the Maine Administrative Procedure Ac t '  and shall further be provided in a 
newspaper or  newspapers of general circulation within the county where the 
hearing is to be held. 



6 4.13. Dritnds, iitbeir and trademarks; rrvocatlot~ 

Tt.e coixnissioner may deterriine or design brands, labels or trademarks for 
idrntifyiiix farm producrs and sardines packed in accordance with such official 
grade> and standards establisiied as provided by law and may furnish informa- 
tion to packers and shippers as to where such labels and trademarks may be 
obtained. .4 written application to the said commissioner requesting permission 
to use said brands, iabels or trademarks, and a written acceptance thereto by the 
raid ciinniissioner or duly authorized assistants, shall be a condition precedent to 
ti-e use of such brands, labels or trade-narks. The right to use such brands, 
labels or trademarks may be suspended or revoked in a manner consistent with 
the Maine .4dministrative Procedure Act '  whenever it appears on investigation 
that they have been used to identify farm products and sardines not in fact 
conformiiig to the grade indicated. 

5 443-A. Native produce 

No farm produce sold or offered for sale within the State shall be labeled or 
advertised a s  "native," "nativegrown," "locally-grown" or by a similar designa- 
tion, unless that produce was actually grown in the State of Maine. Violation of 
this provision shall be a civil violation punishable by a fine of not less than $100 
nor more than $200. This section shall be enforced by the Division of Markets of 
the Department of Agriculture, Food and Rural Resources. 

5 443-B. Certification trademark for Maine products 

1. Registration of trademark. The Commissioner of Agriculture, Food and 
Rural Resources shall, before December 31, 1986, apply to the United States 
Patent and Trademark Office for registration for a certification trademark or 
trademarks consisting of a seal in the form of the outline of the State, the word 
"Maine" and any other appropriate identifying words. Any certification trade- 
mark obtained may only be used on farm products produced within the State. 
Any certification trademark obtained may be registered with the State in 
accordance with Title 10, chapter 301-A,' 

2. Origin of product. For purposes of this section, the commissioner shall 
define, by rule, for each commodity group, the meaning of the term "produced 
within the State" and the minimum percent of the content of any package that 
must have actually been produced within the State to meet the requirements for 
use of any mark under this section. 

The commissioner shall grant a waiver to the minimum content criteria when 
emergency market conditions arise w-hich are abnormal to the historic flow of a 
specific commodity, with the degree of the waiver to be determined by the 
commissioner. The commissioner shall determine what constitutes an emergen- 
cy condition. 

3. Quality grades and standards. Any product bearing a certification trade- 
mark obtained under this section shall meet the official grades and standards 
established by the commissioner under section 443 for that  commodity. 

4. Promotion. The commissioner shall contract for services to promote the 
use of the proposed state trademark. 



5 4 . M  I'ublicily 

Lpor; the eskb:ishment of the grades or standards, brands, labels or t rade  
n a r k s .  the commissioner shal! give due publicity through the newspapers of the 
S u t e .  setting forth the grade or grades so established and the date on which 
sue!: esrablishment is to become effective, and distribute information explaining 
the same and their use. 

445 Permits 

Airrr notice of the esllblishment of grades or standards and the determination 
of brands, labels or trademarks, it shall be unlawful to use a brand, label or 
tisdrmnrk to identify farm products and sardines as being of a grade established 
Griore a permit is granted or after the revocation of the right to use such brand, 
IaLrl or trademark by the commissioner. Violation of this section is a civil 
violation for which a forfeiture not to exceed $50 may be adjudged for the first 
violation and a forfeiture not to exceed $200 may be adjudged for each subse. 
queltt violation. 

g 446. Inspections 

The commissioner or his duly authorized agents may inspect any fruits. 
vegetables, poultry, eggs, farm products, sardines or other commodities that are 
martied, branded or labeled in accordance with official grades or standards 
e s ~ ~ i i s h r d  and pronmlgated by the comniissioner for the purpose of determin. 
iiig and certifying the quality and condition thereof and other material facts 
relatir,e thereto. Certificates issued in pursuance of that inspection and e x e  
cuted by the inspector shall state the date and place of inspection, the grade, 
condition and approximate quality of the fruits, vegetables, poultry, eggs, farm 
products, sardines or other commodities inspected and such other pertinent facts 
as the commissioner may require. Such a certificate relative to the condition or 
quality of the farm products and sardines shall be prima facie evidence in all 
courts of the State of the facts required to be stated in the certificate. 

447. Access for  Inspection purposes 

The commissioner, in person or by deputy, shall have free access a t  all 
reasonable hours to any building or other place wherein it  is reasonably believed 
that farm products are marked, branded or labeled in accordance with official 
grades established and promulgated by the said commissioner or are being 
marketed or held for commercial purposes. He shall have power in person or by 
deputy to open any bags, crates or other containers containing said farm 
products and examine the contents thereof and may, upon tendering the market 
price, take samples therefrom. Whoever obsvuets or hinders the commissioner 
or any of his duly qualified assistants in the performance of his duties under this 
subchapter commits a civil violation for which a forfeiture of not less than $10 
nor more than $100 shall be adjudged. 



$ 448. Quality assurance 
The commissioner shall, in conjunction with the Maine Agricultural Experi- 

ment Station, the Cooperative Extension Service and other public or private 
agencies, maintain a program of quality assurance by the diligent enforcement 
of all provisions of this Part which pertain to grading, labeling, licensing and 
advertising of agricultural products, and by providing direct and indirect assist- 
ance to the industry in the ad~pt ion  of those new technologies and methods of 
production which will improve the quality of Maine agricultural products. 



Appendix E 

HAWAII REVISED STATUTES 

Section 328-10 

4328-10 Foods deemed misbranded when. A food shall be deemed to 
be misbranded: 

If its labeling is false or misleading in any particular: or if its labeling 
or packaging fails to conform with the requirements of sections 328-2 
and 328-19.1; 
If it is offered for sale under the name of another food: 
If it is an imitation of another food for which a definition and standard 
of identity has been prescribed by rules as provided by section 328-8; 
or if it is an imitation of another food that is not subject to paragraph 
(7). unless its label bears in type of uniform size and prominence, the 
word "imitation" and, immediately thereafter, the name of the food 
imitated; 
If its container is so made, formed. or filled as to be misleading; 
If in package form, unless it bears a label containing (A) the name and 
place of business of the manufacturer. packer, or  distributor; (B) an 
accurate statement of the quantity of the contents in terms of weight. 
measure, or numerical count, which statement shall be separately and 
accurately stated in a uniform location upon the principal display panel 
of the label; provided that undet subparagraph (B) reasonable variations 
shall be permitted, and exemptions as to small packages shall be estab- 
lished, by rules adopted by the depanment of health; 
If any word, statement, or other information required by or under au- 
thority of this part to appear on the label or labeling is not prominently 
placed thereon with such conspicuousness (as compared with other words. 
statements, designs, or devices, in the labeling) and in such terms as to 
render it likely to be read and understood by the ordinary individual 
under customary conditions of purchase and use: 
If it purports to be or  is represented as a food for which a definition and 
standard of identity have been prescribed by mles as provided by section 
328-8, unless (A) it conforms to such definition and standard. and (B) 
its label bears the name of the food specified in the definition and 
standards, and, insofar as may be required by the rules, the common 
names of optional ingredients (other than spices, flavoring, and coloring) 
present in the food; 
If it purports to be or is represented as: 
(A) A food for which a standard of quality has been prescribed by rules 

as provided by section 328-8 and its quality falls below such stan- 
dard unkss its labet bears. in such manner and form as the roles 
spxify,  a stvement that it falls below such standard; or  



(B) A food for which a standard or standards of fili of contamer have 
been prescribed by rules as provided by section 328-8, and it falls 
below the standard of fili of container applicable thereto, unless 
its label bears, in such manner and form as the rules specify, a 
statement that it falls below such standard; 

(9) If it is not subject to paragraph (71, unless its label bears (A) the common 
or usual name of the food, if any there be, and (B) in case it is fabricated 
from two or more ingredients, the common or usual name of each such 
ingredient; except that spices, flavorings, and colorings, other than those 
sold as such, may be designated as spices, flavorings, and colorings, 
without naming each; provided that to the extent that compliance with 
the requirements of subparagraph (B) is impractical or results in decep- 
tion or unfair competition. exemptions shall be established by rules 
prescribed by the department; and, provided further that the requirements 
of subparagraph (B) shall not apply to food products which are packaged 
at the direction of purchasers at retail at the time of sale, the ingredients 
of which are disclosed to the purchasers by other means in accordance 
with rules prescribed by the department; 

(10) If it purports to be or is represented for special dietary uses. unless its 
Label bears such information concerniny its vitamin. mineral, and other 
dietary properties as the department determines to be, and by rules 
prescribes. as necessary in order to fully inform purchasers as to its 
value for such uses; 

(1 1) If it bears or contains any artificial flavoring, artificial coloring, or 
chemical preservative, unless i t  bears labeling stating that fact; provided 
that to the extent that compliance with the requirements of this paragraph 
is impracticable. exemptions shall be established by rules prescribed by 
the department; and. provided further that $his paragraph and paragraphs 
(7) and (9) with respect to artificial coloring shall not apply in the case 
of butter, cheese, or ice cream. The provisions of this paragraph re- 
garding chemical preservatives shall not apply to a pesticide chemical 
when used in or on a raw agricultural commodity which is the produce 
of the soil; 

(12) If it is a product intended as an ir~gredient of another food and, when 
used according to the directions of the purveyor, will result in the final 
food product being adulterated or misbranded; 

(13) If it is a color additive unless its packaging and labeling are in conformity 
with the packaging and labeling requirements applicable to the color 
additive prescribed under the Federal Act; 

(14) if i t  is a raw agricultural commodity which is the produce of the soil, 
bearing or wntaining a pesticide chemical applied after harvest. unless 
the shipping container of such commdity  bears labeling which declares 
the presence of such chemical in or on such commodity and the common 
or usual name and the function of such chemical; provided that no such 
declaration shall be required while such commodity, having been re- 
moved from the shipping container. is being held or displayed for sale 
at retail out of such container in accordance with the custom of the trade; 

(15) If it is a confectionery and contains alcohol in excess of one-half of one 
per cent by weight and that fact does not appear on the label for the 
food. 


