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FOREWORD

Some twenly ysears ago, when the undersigned was in charge of the division
responsible for land matters in the Office of the Corporation Counsel of the City and County of
Honoluju, one of the perennial areas of controversy involving the State and the counties was
that of jurisdiction over certain roadways, particularly substandard onss. At that time, the
problem had been simmering for awhile. Today, the dispute continues, as it will likely
continue twenty years from now if no serious consideration is given to the problem and a
concertad but cooperative effort is made on the part of all involved to deal with the real
issues.

The Bureau has no pretensions that this study will rescive a situation that has existed
for 8o long. However, we do belisve that efforts to arrive al a sclution must begin with
identifying the real problems that sxist. It is with that approach the Bureau hopes to make a
positive contribution.  Only if the principals involved adopt an attitude of mutually striving to
arrive at a consensus of what has to be done rather than ong of saying the responsibility lies
elsewhere, will the parties have made the first genuine atlempls al resclving a situation whose
correction is jong overdue,

The Bureau exiends its thanks to Corporation Counsels Richard Wurdeman, Glann
Kosaka, and Richard Miyamoto; County Attorney Michael Belies; Assistant Corporation
Counse! Steven Christensen; Deputy Alttorney General Dawn Chang, Hugh Y. Ong, Chief
Engineer, Department of Public Works, County of Hawaii; Fred Chan, Chief of the Land
Survey and Acguisition Division, Department of Public Works, City and County of Honoluly;
Fred Shinsatp, State Maintenance Engineer, Department of Transporiation; Calvin Tsuda,
Executive Assistant to the Director, Department of Transportation; and Norm Arthur, Deputy
Division Administrator, Federal Highways Administration, U.S. Department of Transportation.
Without the assistance and cooperation of the named individuals and others, the compietion
of this report would have been that much more difficult,

Samuel B. K. Chang
Director

Novamber 1980
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Chapter 1
INTRODUCTION

Nature and Scope of the Study

The House of Representatives of the Fifteenth Legisiaiure of the State of Hawaii,
Regular Sassion of 1983, adopted House Resolution No. 38, H.D. 2 (see Appendix A},
requesting the Legislative Reference Bureau to study the issue of rpadway jurisdiction
disputes betwsen the Btate and the counties. H.R. No. 38 described the origin of the
jurisdictional dispute as arising in 1963 when public highways weare separated into two
categories: state highways under the jurisdiction of the Department of Transportation, and
county highways, which comprise all other public roads. The State has since claimed that
this and subsequent legisiative enactments transferred title and maintenance responsibilities
to the respective counties. The counties have cited an Intermediate Court of Appeals
decision, Santos v. Perreira,1 to support their position that the counties are only responsible
for roads accepted or adopted by the County Council. The State and counties have been at
an impasse over this caonfiict, and neither side is willing to take jurisdiction over these roads
with thair concomiant expense for maintenance, upgrading, and repair.

Objective of the Study

H.R. No. 38 requested the Legisiative Reference Bureau to analyze the dispute
between the State and the counties, suggest ailternatives for setfling the jurisdictional
disputes, and identify all roadways whose jurisdiction is in question using data supplied by
state and county authorities.

This report is organized into six chapters. Chapter 1 discusses the nature and scope
of the study. Chapter 2 describes the problem and the positions takan by the State and the
counties. Chapter 3 contains a historical analysis ot the praoblem, including the legislative
history of the relevant statutes. This chapter also discusses and analyzes the positions of the
parties. Chapter 4 discusses the soluficns proposed by the State and the counties. Chapter
5 divides the problem into five basic components and suggests ways o reseolve each aspect.
Last, chapter 6 makes findings and recommendations.

Appendix B contains a listing of specific disputed roads according to state and county
lists.

ENDNOTE

1. 2 Haw. App. 387. 633 P.2d 1118 (1981},



Chapter 2
HOW THE PROBLEM AROSE

The responsible government has a duty
to keep its highways
in reasonably safe condition.!

For residents throughout the Siate, attempts {0 get certain roads maintained, repaired,
or improved end in frustration. When calls for assistance are made to the county, the county
refers tham to the State, When calls are made to the Siaie, the State refers them back to the
county. The jurisdiction over these roads remains in dispute, and it is the residents who pay
the price.

This jurisdictional dispute was characterized in H.R. No. 38, the resolution reguesting
this study during the 15989 legislative session, as arising from the State Legisiature’s 1963
decision to divide the rcads into two categories, state and county. However, the raal roots of
the problem reach back much further than that, and a more detailed analysis of roads in
Hawaii is ngcessary {0 understand the scope of the problem and possible solutions,

Confusion over wha owns roads in Hawaii stems from several sources. First, there is
no complete and accurate list of roads in the State. In preparation for this study, the Bureau
contacted the departments of public works for all four counties as well as the siate
Departments of Transportation (DOT), and Land and Natural Resources (DLNR}). The DOT
has a complete fist of state highway roads only. The DLNR has a partial list of disputed roads
on Oahuy compiled by the City and County of Honolulu and has no list at all for the other
counties.?  Lists received from the counties were not complete. A listing of the disputed
roads, as far as is ascertainable, is contained in Appendix B. As all roads in the State are not
known, it is not surprising that disputes as to ownership - be it State, county, or private -
have occurrad.?

Second, ownership of government roads is complicated by the varied ways that a road
can become public. 1f the State or a county chooses to create a planned public road, no
dispute as to ownership would exist. In some situations, however, a public road can be
forced on the governmeant. A private party developer can construct a road in compliance with
county standards, and, pursuant to statute, turn the roads over to the county upon completion
without the need for county approval.?  Also, and more troublesome, if a private road or
parcel of property is used consistently by the public, an unplanned public road by easement
could be created® This category of roads is not within the scope of this report as these
roads are not "public highways" under the statute.® Roads created by easement generally
have other problems also, such as a lack of an accurate metes and bounds description.”
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Third, some public roads are not formally recorded, so that their existence ar exact
location may not be known by the government.8 Even for roads whose boundaries are
known, there may be a dispute as to the road’s ownership and exact dimensions because the
road has no mates and bounds description. The lack of a metes and baunds description is
generally a characteristic of the disputed roads. When the Highways Act was enacted in
1892, it declared as public highways all roads existing at that time, even those built by private
parties who had dedicated, surrenderad, or abandoned the roads to the government.® The
govarnment thus obtained title to many roads without having a complete description or metes
and bounds survey. In other cases, the roads may have been obtained at a time when the
need for a compiete and expansive metes and bounds survay may not have been as apparent
as it is today, or, in some instances, because title documantation has been {ost.

Different branches of the government may have jurisdiction aver, or other ties to,
public roads. Roads under the jurisdiction of the State fall into several categories. The most
prominent of these is roads under the jurisdiction of the state Department of Transportation.
These are the roads that comprise the state highway system,'® and there is no dispute as to
their ownership: the State owns and maintains them. The Department of Hawaiian Home
Lands owns title to roads under its jurisdiction, but these roads are to be maintained by the
counties pursuant to the State Constitution. 1!  Other state agencies, such as the Department
ot Corrections, also tave roads on land under their jurisdiction, but these roads are not in
dispute.

The roads that are in dispute fall nominally within the jurisdiction of the Department of
Land and Natural Resources {DELNR). The DLNR apparently has paper title to many of these
roads, which are also referred to as the "old government roads." The counties generally
consider these roads to be state-owned since that is what the title documents reflect. The
State, however, relies on a series of statutes that will te described in chapter 3 for the
proposition that these roads have become county property by cperation of law.'?  The
counties, on the other hand, take the position that the State cannot thrust respansibility for
these roads on them without the counties’ approval, and that unless the county does accept a
particular road, that road remains with the State.

Some efforts have been made to alleviate the problem, such as a pitot project
consolidating maintenance of all roads with the counties, '3 or by policy meetings'# ar other
studies,’S but thess sfforls have not produced a (asting result.

These positigns have the practical effect of leaving a significant number of roads in ail
four counties in substandard conditions and without routine maintenance because no
government body will accept responsibility for them. Cccasionally, the State ar county will
perform minimal maintenance on a road, largely due to community pressure, but will do so
only as 4 humanitarian gesture while still disclaiming ultimate responsibility . 16



ROADS IN LIMBO:, ANALYSIS OF STATE-COUNTY JURISDICTIONAL DISPUTE

This situation has negative effects for all who use or depend on these disputed
roadways throughout the State. An individual cannot get a pothole patched or a needed
guardrail instailed.’” Al drivers who use these unmaintained roads (some of which are
frequent commuter routes) face the slow traffic occasioned by poor roads and experience
extra costs from wasted fuel, excessive tire wear, and exira vehicle repairs. '8 Society as a
whole also suffers when roadway jurisdiction is in dispute as these roads are less likely to be
cared for than roads over which there is no dispute, and this situation can eventually lead to a
breakdown in the infrastructure @

The roadway jurisdiction problem is not simpiy one of statutory interpretation, and wili
not be solved merely by more legislation without considering the compenents of the problem.
These componants, which will be discussed in detail in the ensuing chapters, are the
historical background, the legislative history, and five practical considerations: liability for
traffic accidents, road title, metes and bounds description, maintenance responsibilities, and,
most importantly, funding. Only when all or most of these factors are considered in the
context of this problem will a workable solution ccour,

ENONOTES

1. Breed v, Shaner, 57 Haw. 656, 562 P.2d 436 (1977).

2. Memorandum from Mike K. Shimabukuro, Gepartment of Lang and Natural Reseources, t0 Johnson Wong,
Senipr Deputy Attarney General, dated February 3, 1988 “The listing [of roads whose fee title nas not been
transferred to the county] was compiled by the City and County of Honofulu, We do not have any listing for
any of the naighbor islang Counties.”

3. Some of these roads are prominent and well used. For example, in the City and County of Honoluly, parts of
Kamehameha 1V Road, Kapiclani Boulevard, Nuuanu Avenue, and Pilkoi Street are in dispute.  On Kauai,
information on the ownership and the buflder of the main road frem Kekaha Town to Kokee s unknown,
Conversation with Michael Belles, County Attoraey, on June 3, 1983,

4 Hawaii Rev. Stat., §264-1(c).

5. These reads are on privaie land and have been so widely used by mambers of the pubiic that the public has
gained the right to travel gver them by easement.

G These roads are nol state roads vnder the statute, hecause they are not withir the state highway system.

Thay are alse not county roads, hecause a private road can become a county read only upan acceptance by
the sounty council or complance with county standards (Hawai Rev. Stat., §264-1). These roads appear 1o
be privately-owned public roads, although there is no specific provision for such in the statutes. it is
presumed that the private owner or owners of the road are respongibie for ther mainignance even though
ey may be absentes owners unaware of the road's existence, may not tave the funds to maintain the read,
and may desperately waant to close the road to the pubiic or give it to the government. These privately-owned
public roads may often be unmaintained ang in poor conditinn,  The Legisiature may want o consider the
plignt of thesa roads in conjunction wilh its uadertaking to resalve the subject of this study.

7. Ametes and bounds description is a formal and legal method of surveying boundaries.
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HOW THE PROBLEM ARQSE

Problems with formal recordation of public roads securred almost as $oon as the Mahele. It was the practice
ot the Land Commission administering the land distribution and quieting title "not to include the location
of._public roads within large tand grants {ahupuaa) because (1) thase roads were both known and reserved Jto
the publicl and (2) many large grants were adjudicated i name only and detailed surveys were not
immechiately done until long after the Lang Commission was disbanded.” Memaorandum from Willam M. Tam,
Dona L. Hanaike, and Beatrice K. Dawson, Deputy Attorngys General, o Deputy Attorneys i the
Land/Transponation Division, dateq Aprit 26, 1985, p. 2.

in re Application of Kelley, 50 Haw. 567, 579, 445 P.2d 534 (1968),

See Hawaii Rev, Stal.. §264-1 and chapter 284, part (il

The Hawaiian Homes Commissgion Act has been ktegraled into the State Constitulion pursuant to Article X4,
These roads do not fall strictly within the bounds of this study as thefr ownership is not disputed, but will be
discussed because their maintenance responsibility is.

For gxample, one such old government road is the Old Pali Highway. According to the State, DLMRE held titie
to the property and DOT had cantrol over the road. When the new Pali Highway was complated, that road
tock the old road’s place in the state highway system. The old road thus was no longer under DOT contral,
and reverted back 1o DLNR. The state position is that, at that poinl, the statute giving ¢ the counties all
roads not on the state highway systerm became effective, automatically transferring ownership of the Oid Pali
Highway to the City and County of Honolulu. Conversation with Fred Shinsato, Department of Trangportation.
May 24, 1939,

This consolidation occurred in 18668-69, and is desaribed in chapter 4,

E.g.. the recent Governor's Task Force on State-County Relations. The Task Force issusd a draft repert.

The City and County of Monolulu reported that the counties did not agree with many of iis recommendations,
s0 no legislation was introduced. Committee Report 130 on City and County of Honolulu Resolution 88425,
adopted on Novemeér 2, 1988 Al least one smaller-scale megting on this issue has Deen called
Representative Bunda, Senator Hagino, and Councilwoman Rene Mansho held a meeting during the fall of
1989 with representatives from state and county offices to try to resobve roadway jurisdiction for Califarnia
Road in Wahiawa.

See Oftfice ot the Ombudsman, Report #18 Fiscal Year 1386-87. at chapter ii.

See, g.g.. "Governor Agrees to Fund Repair of Waianae Road.” Honolulu Star-Butletin, December 15, 1383,
0. A-3.

Recerdly the State and the counties have announced a "Pothole Patrot” campagn in whicr residents can
report potholes to a hotling and have them repaired. "Pothoie patrol asks public fo phone for puka patching,”
Honolulu Advertiser, August 31. 1989, p. A-3. As the hotling has separate numbars for state and county
roads, it remains to be seen whether this service wil provide help to the disputed roads,

"Bad roads seen costing moiorists aullions.” Honoluly Advertiser. February 2, 1981 p A-B.

This probiemn has been recognrized for many years. Twenty-seveén vears ago. in discussing this issue. a report
stated that mproving roadway facilities would benefit sveryone.  “Highway users benefi through tme
savings. increasad travel convenience, decieased cost of mgtor vehicle operation, and. in the casa of
commercial cperators. increased profits. Property gwners benefit by imoroved access to ther fand, and. in
the case of agricuitural and indusirial properties. by improved access 1o markets. The general pubiiz, in



ROADS N i;%MﬁO[ ANALYSIS OF STATE-COUNTY JURIBDICTIONAL OISPUTE

adduion to its role as road users or property ownsers, benelits  ihrough better gervice from such public
vehicies as fire trucks. police cars. ambutances, mail trucks. ang schndl buses. and aisn from increased
economic activity.” (Emphasis in originall  Public Administration Service. State and Local Governmen
Aelations in the State of Hawal (Chicago: 1962, p. 211 (prepared tor the Department of Budgat and Revigw,
State 01 Hawail).




Chapter 3
HISTORICAL AND LEGAL BACKGROUND

1913

Ever since the beginning of county government.,.there has bheen a
great deal of confusion in regard to the streets, roads, ete....
This bill is designed to place the entire matter in the hands of
the Boards of 3Supervisors of the several counties..,where it
properly belongs, thus doing away with all confusion and confliet
of authority.?

1947

The purpose of this bill is to clarify, without extending, the
provisions of the present law relating t¢ public highways...and
the provisions concerning who shall be in charge of them.?

1965

This bill would erase any doubt as to the intent of the
Legislature in 1963 when it passed Act 190 to turn over title to
county highways.3

1966

There presently exists an uncertainty of Jjurisdiction and
responsibility between the State and the several counties in the
areas relating to highway ownership, maintenance and repairs[.]...
The present Bill  would clearly define the  counties’
responsibility[. 1%

1981

The purpose of this bill iz to eclarify the assignment of
responsibility for all county highways...to the several counties,®

The statements quoted above aptly iliustrate the length of time that confusion between
the State and the counties has continued about roadway juriadiction and maintenance for
certain disputed roads. The primary source of this confusion has been the statutory law.

One aspect of the problem caused by the statute concerns the definition of "pubiic
highway," as the counties contend that it permits the State to classity the roads arbitrarily,
and to the disadvantags of the countiss. Another aspect arises from the fact that, for many
years, ownership of the county roads and responsibility for their maintenance were divorced
from each other, with the State hoiding title while the counties maintained the roads. When
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the State sought to rectify this situation, it mel strong opposition by the counties to the
imposition of additivnal responsibilities on them.

Definition of State and County Roads

Prior to the Mahele of 1848, all roads in the Kingdom of Hawaii belonged to the people
through the sovereign.® After the Mahsle, while private roads could be constructed an private
property, roads that were formerly public remained so.” The Highways Act of 1892 stated
that: "All roads.. whether now or hereafter opened, laid out or built by the Government, or by
private parties, and dedicated or abandoned to the ;}ubln.: as a highway, are hereby declared
to be public highways.”8

The counties were established in 1905,% and while the counties were given certain
rights and duties over roads in the ensuing years, it was not until 1947 that the legisiature
divided the broad category of public highways intc two types: territorial or federal aid
highways, and county highways.

It is important to note that no functional distinction between the two kinds of highways
was codified in the statute: the territorial or federal aid roads were merely definad as "all
those under the jurisdiction of the territorial highways engineer or the superintendent of public
warks pursuant to chapter 89 or any other law." 10 This lack of a functional definition would
continue and contribute substantially to the counties’ perception of unfairness in the division
of roadway responsibility.

The law today substitutes the State for the Territory'! and is codified in section
264-1{a), Hawaii Revised Slatutes:

411 rocads, alleys, streets, ways, lanes, bikeways, and
bridges in ths State, opened, laid out, or bullt by the govarnment
are declared o be public highways. Public highways are of two

types:

{1} 3State highways, which are all those under the
jurisdiction of the department of transportation; and

{2) County highways, which are all other public
highways. 12

This definition still does not include a functional division of roads in determining
classification as a state or county road. Its failure to do so opens the definition to charges of
arbitrariness. In contrast, in some states the definition of what constitutes a state or local
road is functional. State roads ¢an be categorized as main arteries between populated areas
such as cities and towns and those leading to public recreational areas. Local roads
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encompass feeder routes and residential streets. This type of definition is desirable in that it
(1) limits the different types of roads that each governmental body must maintain, (2) enables
residents to easily ascertain which governmental body to contact for repairs and accidents,
and (3) provides for easier identification of the responsible governmental body when a new
road is created.

in contrast, Hawaii's system places all choice over road designation with the state
DOT, while forcing the county to accept all roads not selected by the DOT for the state
highway system. The statutes do not articulate a functional division of responsibility that is
perceived as fair by the counties, who shoulder most of the burden of roadway upkeep and
maintenance.'3 The apparent arbitrariness of the designation process is a source of concern
to the counties, as will be discussed in chapter 4.

Maintenance Responsibilities

In 1892, the only existing governmental entity was the Kingdom of Hawaii, and the
supervision, charge, and control of all public highways was assigned to the Minister of the
interior.'*  The counties were established in 1905, and in the same year the territorial
superintendent of public works was substituted for the Minister.15 However, shortly
thereafter, in 1913, the maintenance functions of all public highways was transierred to the
boards of supervisors of the respective political subdivisions (ie., the counties).16
Maintenance of Hawaiian Home Lands was added to the counties' duties in 1941.17

In 1947, the public highways were divided into two classes: territorial or federal aid,
and county highways.'®  The county boards of supervisors were given supervisory (i.e.,
maintenance) authority over the county highways, although the legisiative history indicates
that the boards of supervisors of the counties previously had this authority. 19

This section was codified into chapter 265, which was repealed in 1981.20  In its
place, section 265A-1 was enacted,2! which currently states that:

The several councils or other governing bodies of the
several political subdivisions of the State shall have the general
supervision, charge, and control of, and the duty to maintain and
repair, all county highways[.]

Despite this language, the counties are in fact not maintaining all roads designated as
county highways. The continuing confusion over maintenance duties has led to proposed
legislation such as Senate Bill No. 738 (1987), in which the maintenance duties were sought
to be clarified again. Part of the reason for the continuing confusion lies in the ownership of
the roads.
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Ownership of Public Highways

As discussed above, all public highways were originally owned by the Kingdom (later,
Republic and Territory) because no other governmental body existed.2? Although
maintenance responsibilities were transferred to the counties in 1913, title ¢ all public
highways remained with the State. Even after public highways were divided into two classes
in 1847, territorial/federal aid and county roads, the classification was in name only. the
roads still belonged to the State. Any private parly who wanted to turn over a private road to
a county was required to name the State, not the county, as grantee 23

The State eventually found this practice inequitable ?® and attempted in 1983 to
remedy the situation. The griginaf intent of Act 190 of the 1983 legisiative sassion was "to
provide for tha retention of ownership of all county highways by the respective counties].]"23
Section 2 of the Act read that "[tlhe ownership of ail public highways...shall be in the
government in fee simpie. The term 'government’ as used herein shall mean the State with
reference {0 state highways and shall mean the respective counties with reference to county
highways[.]” However, an amendment made as the bill passed through the Lagisiature added
section 4, which narrowed the scope of the statute by stating: "The ownership of all county
highways heretofore acquired by the counties by eminent domain, purchaseg, dedication or
surrender is hereby transferred to and vested in the respective counties[.]"?¢  The definition
in section 4 excludes the largs category of roads denominated county reads by the State in
1947. The reason for the restriction of ownership to certain county roads does not appear in
the committee report. Although section 4 was only a session law, it was codified as a second
paragraph to section 142-2 of the Revised Laws of Hawaii 1955,

The inconsistency between the broad language of saction 2 and the more narrow
scope of section 4 apparently caused scme confusion betwsaen the State and the counties.
The legisiature atiempted two years laler 1o resolve the conflict between sections 2 and 4 of
Act 190 in favor of the broader provision. The legisiature enacted Act 221, Session Laws of
Hawaii 1965, which deleted the sacond paragraph of section 142-2 {the pricr section 4} and
added "the ownership of all county highways is hereby transferred to and vested in the
respective counties.” (Emphasis added). Senate Standing Committee Report Mo, 468 on
H.B. No. 384, Third Legislature, 1985, which ultimately became Act 221, stated that "[tlhis bill
would erase any doubt as (o the intent of the Legislature in 1963 when it passed Act 190 to
turn over fitle to county highways.... If enacted [this bill}] will turn over to the counties title <o
all county highways.”

Another committae report elaborated on the reasons for the transfer:

Your Committee recognizes that the counties have the general
supervision and control over and the duty to maintain and repair
county highways. The counties also use their own funds to condemn
and buy private property for purpeses of road widening and

10
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realignment, It seems inequitable under these circumstances to
have the State retain ownership of those county highways.??

While this provision appears equitabls, it should be noted that this Act aiso provided
that if any county road constructed in whole or in part with state or federal funds should be
sold, all of the proceeds were to go to the State. One committee report?® indicated that
amendments were made to transfer the proceeds, up to the amount of federal funds
expended, o the state highway fund, which would leave the remainder to the counties.
Howsver, the final form of the bill gave all the proceads to the State 29

The legislative history does not indicate the reason for the objection of the counties to
the transfer of title to them. The counties already had the duly to maintain and repair the
county highways, and in fact prior 1o 1947 has maintained aill public highways. The privilege
of owning property that they were bound to care for escaped them, however, because in 1966
the state lsgislature snacted additicnal legislation to force the counties to accept title to
county highways.

This new tegisiation, siyled an "urgency measure,” provided that the Governor could,
by executive order, turn over slate land in fee simple 1o any county for use as a county
highway, and the county involved would thereafter be responsible for its repair and
maintenance as a county highway. The committee reports make the reason for enacting this
urgency measure clear. According to commitiee reports, "[tlhis [bili] will solve the problem
that arose in the problem of Salt Lake Boulevard Bridge where the county refused to maintain
and repair the road because it did not meet county standards."30  QOther problems, including
one at Fort Ruger, were alsc mentioned.37 The committee report stated that the intent of the
legislation was "to provide a mechanism to enable the Governor and the Department of
Transportation to establish a coordinated and consistent highway policy."3?

From these comments, it can be deduced that at lsast the City and County of Honolulu
did not believe that the 1965 Act mandated it t0 accept at izast some of the county roads.
However, aven if this was their position, the counties were slill required to maintain the county
rgads - no matter who owned them ~ under section 265A-1, Hawail Revised Statutes. The
countigs’ refusal o maintain ali county roads thus denies the impact of two statutes, section
265A-1 giving them maintenance duties and section 264-1 giving them ownarship.

With the beneiit of hindsight, it appears that the State may have made a tactical error
in passing this urgency measure instead of ingisting, perhaps through the courts, that the
orevious legislation bound the counties. The counties could now use the 1966 legisiation to
logically infer that the 1863 and 1965 legislation was not effective in transferring ftitle by
operation of law, because the 1966 legisiation would not have been necessary if maintenance
duties and ownership had in fact passed to the counties in 1983 and 1965. The fact that the
provisions relating to executive orders can be applied o the creation of new roads does not
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nagate this inference since the legislative history clearly states that the law was enacted in
response to an ongoing refusal by the counties.

Another problem with the 1966 Act establishing the executive order provision is its
indecisiveness in whather to force the roads on the counties. As mnitially introduced, the Act
had the phrase, "and the county involved shail have no discretion hut shall accept such land
as a county highway,” thus making it quite clear that the Governor's order was binding on the
counties without their consent. This phrase was deleted in the Senate, 33 but restored in the

House 3%

There was some floor debate on the issue of forcing acceptance of the roads on the
counties, in which one legislator criticized the bill as allowing the State {o:

..."pass the buck® to all counties of this 3tate to allow any
road, any bridge, any state highway, to run down inte a deplorable
condition and then...fte turn over and mandate the counties to
assume this responsibpility without putting it up to the conditions
that the various counties declded the read should be, without
giving the proper money for any consideration for maintenance, but
it will give the administraticon the power to say, "You will take
it because we say so."3

It is unclear whether this discussion had an impact on the final version of the bill, for
while the version that came out of the Conference Commitiee emerged without the added
language stating that the county would have no discretion to deny acceptance of the road, the
word “shall”™ was retained in the phrase, "and the county invoived shall thereafter be
responsible for its repair and maintenance,” which would indicate that the county was still
mandated to accept the road. To further confuse matters, the explanation of the Conference
Committee’s action contradicts the plain meaning of the word "shali”: Representative Oshirg,
when asked if the term "shall” still remained in the dralt, replied:

Yes, except this -~ In the report that we have adopted in the
conferenge committee report, we had the concept of the executive
order. As a result, there Is no mandate involved in the executive
order and furthermore, although there is a word "shall" the
"shall" is on the assumption that the exegutive order is acecepted
by the counties. (Emphasis added)3®

It is questionable, however, whether ona legisiator's contrary explanation would gvercome the
plain meaning cf the bill enacted by the whole Legislaturse,

The result of the 1966 Act was to complicate the issue and give some support to the
counties in their attempis to limit their responsibility for county highways.
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Year

1892

18ns
{counties
established:

1913

1941

1337

19613

1565

1268

14968

1281

TIMELINE

Definition

All roads laid out
by government or
dedicated/aban-
doned by private
parties are public
highways.

Public highways
split into ftwo
types:s Territorial/
federal-aid and
county highways.

Territorial /federal
aid roads become
state/federal-aid
roads.

Ownership

Public highways
ownaed by the
Hawaiian government.

gtate transfers
awnership to counties
of roads obtained by
the counties through
specified means,

State transfers owner-
ship of all county
rocads to the counties,

State adds provision
allowing governor to
transfer ticle of
roads to counties by
sxecutive order,

13

Public highways
maintained by the
Minister of the
Interior,

Public highways main-
tained by the super-
intendent of puyblic
works (stated.

Public highways main-
tained by the boards
of supervisors
{counties).

HHEL roads to be maln-
tained by the counties,

Only county highways to
be maintained by the
counties,

Onie year experiment

of transferring
maintenance of all
roads to the counties.

L 265 repealed: ¢ 2635A
gnacted giving counties
duty t0 maintain all
county highwavs.



ROADS IN LIMBO: ANALYSIS OF STATE.COUNTY JURISDICTIONAL DISPUTE

The current version of the law is found in section 264-2, Hawaii Revised Statutes, and
reads:

The ownership of all public highways and the land, real
estate and property of the same shall be in the government in fee
simple. The term "government" as used herein means the State with
reference to state highways and means Lhe respective counties with
reference Lo county highways., If any county highway is required
by the State for state highway purposes, the ownership of the
county highway shall be transferred to and vested in the State
without compensation,

The governor may, at any time by executive order, turn over
to any county, state land, in fee =imple, for use as a county
highway, and the county involved shall thereafter be responsible
for its repair and maintenance as a county highway.

The ownership of all county highways is transferred to and
vested in the respective counties in which the county highways
lie.

Recent Caselaw

The counties claim that the plain wording of the statutes discussed above has been
modified by the case of Santos v. Perreira.?’  This case, according to the counties, holds that
the cournties have to agree 1o accept a county road before they become responsible for it
However, both this case and a similar one, Maui Ranch Estate Qwner Association v, County of
Maui 38 are not necessarily applicable to the State.

Santos involved a property dispute betwean two private parties in which the issue was
the ownership of a disputed dirt road. The plaintiffs claimed that they had an easement over
the read and could fresly travel over i, and sought an injunction prohibiting the detendants,
who claimed ownership, from blocking the plaintiffs’ use of the road. The plaintitfs won, and
the defendants appealed.

One of the issues argued on appsal by the plaintiffs was that the road was a public
road surrendered to the county under section 264-1. The plaintiffs contended that a public
highway may be surrendered to the State without the State’s acceptance. The court rejscted
this argument, stating that “[a] highway is not a county highway uniess it is accepted or
adopted as such by the county council.”39

This requirement of county consent before the county would become responsible for a
road is codified in section 264-1, Hawaii Revised Statutes:
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Dedication of public highways shall be by deed of
conveyancel.] The deed of conveyance shall be delivered to and
accepted by...the legislative body of a county in the case of a
county highway. Surrender of public highways shall be deemed to
have taken place If ne aect of ownership...has been exercised for
five years and when, in the case of a county highway, in addition
thereto, the legislative body of a county has, thereafter, by a
resolution, adopted the same as a county highway.40

The only exception ig not relevant to the Santos casa. 3!

Mawi Ranch similarly involved a private party's attempt to argus that a private road
could be made a county road without the county’s consent. [n this case, Maw/ Ranch argued
that the road became public by common law dedication. The court rejected this argument on
the ground that common law dedication does not apply because the docirine of statutory
dedication applies instead, and the statuts, section 284-1, requires the county's consent: “the
roadway does not become a county highway unless and until it is accepted by the legislative
body."#2  The court cited Santos and concluded that as there was no evidence that the Maui
County Council acceptad the road, the road remained private.

While the language in these cases appears to favor the counties' position, it is
important to note that both casas deait with private parties and private roads, rather than
public highways. The requirement for county consent befare acceptance of these roads is
inciuded in section 264-1, as quoted above. [t is not at ali certain that the same rastrictions
would appiy to state transfers of public highways to the counties. First, the silence of the
statute concerning the transfer of state-owned public highways is significant. The Legisiaturse
had ample opportunity to add language requiring county consent for jurisdiction over state-
owned public highways similar to that in the statute for private roads, but the Legislature has
not done so. It would seem logical that a parallal provision would exist if the Legislature
wantad 1o allow the counties to accept or reject the state pubiic highways. The fact that cne
does not can be seen as evidence of legislative intent not to require the county's consent for
the transfer of state public highways.

Second, the State is the creator of the counties and has the power to imMpose some
types of restrictions or requirements on them through general laws enacted by the
Legislature, such as the responsbliiity to clear beaches of debris,®3  to maintain public
parks,* and to comport with certain zoning and building code requirements.*®  Requiring
the counties to maintain and take title of roads would appear to fall under the sams rubric.

it may be significant that the counties have failed to seek judicial raliet'® from
maintenance and ownership functions, when they have had maintenance jurisdiction over
roads since 1913 and ownership jurisdiction over county roads for well over twenty years.
This could be interpreted as a tacit acknowigdgment of the State's power o impose thess
responsibilities.
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The State's Interpretation of the Legislative History

The State has taken the position that the 1963 and 1965 legislation has given the
counties ownership of ali county roads and that the countiss are required to repair and
maintain them 4/ The State also takes the position that since roadway jurisdiction was
transterred before the 1978 Constitutional Convention, which requires the State to contribute
monetarily when mandating the counties to perform a function, the State's requirement of
repair and maintenance of county hignways and Hawaiian Home Lands roads is not a
"mandate” and that the State need not contribute monatarily to this upkeep 48

The State has not voiced a concern over the provision allowing the State, if it needs a
county road for the state highway system, to reguire the counties to turn the road over without
compensation,®? and that if a county ever sells a road constructed in whole or in part with
state ar federal funds, all of the proceads go to the State.50

The Counties’ Position on the Legislative History
City and County of Honolulu

The City and Countly’s legal positicn®!  has been based on a 1877 opinion by the
Department of the Corporation Counsel discussing whether certain roads were under the City
and County’s jurisdiction, which states:

The roads thet are in Question were origlnaily government
(Crowni} land, then government {Territorial} land, and finally
government {(State} land upon Statshood. Under HRS Section 264-1,
public highways or roads are of two types: (1) state or Federal
aid or (2) county highways., Since the roads here are not oniy
owned but alsc built by the State, this sectlion mandates that they
are under State jurisdietion. This con¢lusion appears toc be
further supported by HRS Section 284.2, which states in part:

The Covernor may, ab any time by sxecutive order, turn over
to any ocounty, state land, in fee simple, for use as a
county highway, and the county involved shall thereafter be

responsible for 1ts repair and maintenance as a publlic
highway.

Because there has peen no aiecubive order...the State still
has ownersnip over the reoads In gquestlion.

Although under HE3 Section 265-2, the State may senter into
agreements with the City to maintain highways or roads under State
Jurisdiction, there is no such agreement regarding these roads.
Therefore, any maintenance by the City was strictly voluntary and
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such maintenance does net place such roads under City's
jurisdiction.52

This opinion doses not appear to be supportad by the law. First, while the statute does
provide that the roads are divided into two categories, state and county, the opinion gnores
the continuation of that sentence, which says that state roads are the roads under the
iurisdiction of the department of transportation, and that the county roads are all other public
highways. The opinion does not inquire into whether the roads in question are under DQT
jurisdiction, and thus bypasses the statutory mechanism for determining how to classity public
roads.

Second, the opinion indicates that the only method of transfer between the State and
the counties is by executive order, as the opinion siates that because such a transfer has not
occurred, the road did not pass to the county. The opinion dees not discuss the legislative
intent that title to the county roads previously passed to the counties by cperation of law.

Third, the opinion misuses chapter 265, which gave the counties maintenance
obligations over county highways prior fo its repeal in 1981 (maintenance duties were
recodified in chapter 265A). Section 265-2 did not refer to the State transferring maintenance
functions of state roads to the counties: it addresses the opposite situation, that of having the
State maintain certain county reads. This section is irrglevant to this issue. The opinion also
ignores section 265-1, which requires the counties to maintain all county highways.

Although the City and County appears to hold the position that title 10 the county roads
did not pass by operalion of law, on at least one occasion the county has used exactly that
argument in eobiaining title to a road that the City and County wanted. [n correspondence
from the Departrment of the Corporation Counse! to the state Dapartment of Land and Natural
Resources in 1983, the Corporation Counsel statsd its position that title to Marin Street in
downtown Honolulu was conveyed [0 the City and County pursuant to section 264-2, "by
operation of law."53

Another position of the City and County is stated in a communication to the Office of
the Ombudsman on the perceived arbitrariness of the county road designation and the lack of
authority for DOT to do so:

..the fity's positien is  that the  3tate Director of
Transportation was, upon the enactments of Sections 26U-47 and 42,
HRS, o assume responsibility For all roads and highways which
wers already under 3tabe Jurisdiction. The Director then could,
at his discrstion, add Lo the basic hlghways system "other publie
highways," The language of the state does not authorize the
Dirsctor to exclude roads previocusly under the jurisdiction of the
State.... We cannot agree that 1) all public hizhways owned in
fee and under the jurisdiction of the Territory prior to the [City
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and County's] incorporation...and 2} all roadways opened, laid out
and constructed by the 3State on 3tate land and never formally
conveyed to the City in the last 78 years, can become County
highways Jjust by a simple unilateral declaration of the State
Director of Transportation|.] The transfer...must be accomplished
by actuwal conveyance by deed, executive order or specific
legislation and not by mere exclusion from the State Highway
System.54

A more recent letter restates the City and County's belief that it does not have
jurisdiction over these roadways because:;

&) it does not have fee simple title to them, as title is vested with the State or
private parties;

) The roads have not been turned over by exscutive order under saction 264-2:
and

(3) No joint maintenance agresments between the State and the City and County
exist.5%

Hawaii County

Material received from the Hawaii County Corporation Counsel indicates that the
county:

...has consistently questioned the provisions of 264-1. This
county has taken the position that, irrespective of the literal
ponteéxt of the section, no street or highway may be deemed a
County road until such time as the street or highway has been
formally acocepted by, or surrendered to, the County, or has been
officially ftransferred by the 3tate to the County via executive
order 58

The county states that the reason for this stance "relates in part to the high maintenance
costs and great potential for liability which would resuit by virtue of the County's ownership in
such roads "7

it appears as though the county also relias in part on Santos as a memorandum for the

record contained in testimony submitted on behalf of the county on two bills during the 1987
fegisiative session referred to that case 58
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Kauai County

The opinion of the Kauai County Attorney's office relies on the Santos v. Perreira
decision. The office also takes the position that since the statute does not explicitly require
the counties fo take a road from the State, the counties need not: "nowhere in Section 264-1
is a county public highway defined as a rcad which was once owned and/or maintained by the
State but which was neither built nor accepted by a county."5% The office concludes that the
legislative history of section 264-1 indicates that the only title passed was that to roads that
the county "de facto owned, and over which they had general supervision, control, and dutias
to maintain and repair."80

The county also criticizes the Department of Land and Natural Rasources, asserting
that DLNA claims “ownarship over most, if not all, of [paper] highways,” freely leasing or
selling these roads when it benefits them, and contending that the State’'s position is
inconsistent. 81

Maui County

The Maui County Department of the Corporation Counsel takes issue with the way in
which the division of public highways into state and county highways occurs. Section 264-1
states that state highways are thoss under the jurisdiction of the DOT, and that all other roads
are county roads. Maui's position is that the sourcse of the DOT's authority is to place certain
roads on or off its list is unclear.®2  Maui County also states that section 264-41 provides for
designation by the state DOT of public highways to be included in the state highway system
pursuant to section 264-42, and that section 264-42 states that the Director of Transportation
must act in cooperation with county agencies. While Maui County's observation is ¢orrect, it
is not on paint:  the issue at hand is not designation of state highway roads, for which
cooperation is necessary, but with designation of county roads, about which there is no
simtlar provision.

The Corporation Counsel also cites the Mau/ Ranch case in discussing privately-owned
public highways, which is not the subject of this study.

Analysis of Common Positions

The State’s position 15 the gna most in keeping with the legislative history; although
saome of the legislative action 8 ambivalent, most of tne languags n the committee reports
and the statutory enactments demonstrate a strong intent on the part of the Legislature to
give the counties ownership of the county roads. The countiss' arguments arg not as
persuasive, as discussed below.
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Legislative Intent

The intent of the Legislature to turn over both maintenance and ownership jurisdiction
to the counties seems clear. Most of the counties do not argue this point. Kauai county doas
argue that the only roads that the Legislature meant to transfer under section 264-1 were
roads over which the counties had de facto jurisdiction already. No specific citations are
made to support the county’s conclusion. It appears faulty because the counties had de facto
jurisdiction over all county roads up to the time of the 1963 and 1965 legislation. Indeed, prior
to 1947, the counties were charged with the maintenance of all public roads.

Even if the counties' contention that transfer of county roads was limited was in fact
correct, that would not affect the counties’ separate legal obligation under chapter 265
(currently 265A) to maintain all county roads.

Designation of County Highways

Another county objection concerns the lack of county input into the designation of
county highways by the State. One objection is. "what is the source of the DOT's authority
to place or not place public highways on their list? The statute does not say this or grant
such authority to make such designations to the DOT.”83  The flaw with this argument is that
it does appear that the Legislature intended the DOT tc make these designations. Chapter
264, part lll, gives the DOT the authority to "designate for inclusion in the state highway
system” any public highway used primarily for through traffic.84 If the DOT is given the
power to designate state highway system roads, then those roads not so designated by the
DOT must be county highways. There is no other alternative in the statutes.

Ancther argument in the same vein is that secticn 264-1 does not specifically define a
county highway as a road that was once owned by the State but was neither built nor
accepted by the county. While no such specific fanguage is in the statute, the more broad
definiticn does imply exactly that situation. The statutes divide the category of public roads
into two types. If a road is not under DOT control, it is classified as a county road -- whether
willingly obtained by the counties, whether forced on them under section 264-1(c), or whether
originally obtained by the State. Section 264-2 provides that these roads are owned by the
government, which "means the respective counties with referance to county highways.”

The real issue behind these arguments is the counties' dishike of the cwrent decision
mechanism that allows the DOT to pick and choose which roads will be state and which roads
will be county. The counties feel left out of the decision-making process and resent having
roads in poor shape thrust on them. The State should consider involving the counties in
future decisions to create new county highways. However, realistically speaking, it may not
be feasible to give the counties an equal voice with the State in making these designations.
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While county input on the decision may be helpful, ultimately, to escape exactly the kind of
problem that prompted the request for this study, a final decision needs to be made. If the
roadway designation process were one of mandatory consensus rather than unilateral
decision, some roads might end up in limbo indefinitely, with neither side (or perhaps both)
wanting jurisdiction. This situation must be avaided. However, it may improve state-county
relations on this issue if the counties are consulted and their input invited.

Santos v. Perreira

Santos v. Perreira also does not fully support the counties’ position that they need to
accept a road before they become responsible for it. Santos and Mawi Ranch concerned
private roads and the county, not state-owned roads. The State, as the creator of the county,
has the ability to require certain things of the county that private citizens cannot require. For
instance, the State requires the counties to keep the beaches clear of debris or own and
maintain public parks.65

Even if the courts were to consider applying Santos to the State, at least two cogent
reasons exist for them to decide, as a matter of policy, not to do so. First, the State presently
owns and maintains roads of one functional type: large-scale throughways. It is
comparatively easy for the State to maintain these roads because the state employees
develop an expertise in repairs and maintenance of this specific type of road. If Santos were
to apply, the State would receive back from the counties a number of roads of all types --
everything from major arteries to unimproved roads (see Appendix B). Instead of a system
where the State cares for the large, people-moving arteries and the counties the more local
roads, the State would be responsible for a patchwork system of roads, ranging from
interstates to tiny rambling dirt roads. As is demonstrated by Appendix B, which lists some of
the roads currently under jurisdictional dispute, some roads would change ownership
abruptly, going from the State to a county and back to the State. For exampie, in Honoiulu,
parts of the following roads are in dispuie: Monsarrat Avenue, Harding Avenue, Kahala
Avenue, Kalia Boad, Kamehameha |V Boad, Kapiolani Boulevard, Nuuanu Avenue, Piikoi
Street, Punahou Street, Punchbowl Street, Puuhaie Road, Sixth Avenue. and Waipahu Street,
This is only a small sample of the 400 miles of roads in dispute in Honolulu alona. If partial
portions of these roads were given to the State to maintain, coordinated maintenance and
repair efforts of the roads wouid be extremely difficult.

Second, it may be inferred that, from the statutory description of the state highway
system, the Legislature made an attempt to approximately classify roadway juriedictian on the
basis of function, as the statute provides that state highway system reads are to be used
primarily for through traffic, and not for access to specific property.56  The county now has
jurisdiction cver the more local roads, which are used for travel tc specific destinations. This
distinction would be removed if Santos were apglied in the manner advocated by the counties.
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The counties’ concern in this area is clear: it is apparent that this division of roads
results in a much graater burden on the counties than on the State. The county roadway
mileage is far greater than the state roadway mileage.®’ and some of the county roads are in
poor shape. The counties also have less monsy than does the Stats to finance maintenance
and repairs. But the burden has to fall on one or the other, and as between the two, the
counties are the more appropriate entities to care for local roads. The status of county roads
has a significant impact on other services that the counties supply, such as strest lighting,
sewars, bus services, and emergency vehicle service. 1t is more appropriate that the counties
handie all these responsibilities in order to perform their other governmental functions.
However, it is squally apparent, as will be discussed in the next chapter, that the countiss
cannot maintain and repair county roads without additional funding, which may havs to coms
from the State if this ongoing problem of roadway jurisdiction is ever to be resolvad.

The Santos decision discussed none of these factors, and until the Hawaii courts have
had a chance to analyze them, it is prematurs to conclude that Santos will apply ¢ public
highways built or previously owned by the State.

Refusal to Comply

The most basic of the county positions comes from the Maui County Corporation
Counssl’'s statement that the county's reason for resisting application of section 264-1 relaiss
in part to the high maintenance costs and great potential for liability. This theme has also
cropped up in other discussions the researcher has had with officials in the other counties.
Although this is not a legal position per se, it seems to be the key: if the State could help the
county to address these concerns, perhaps the counties would be more willing to comply with
the statutes.

Maintenance

Even if the Legislature’s attempt to transfer ownership of the highways to the counties
was flawed, section Z85A-1, which requires the counties to maintain all county highways,
would still apply. Additionally, the duty of the counties to maintain the Hawaiian Home Lands
roads would still exist, independent of any ownership interest.

Conclusion

The legislative history indicates that the counties are charged with the duty to maintain
all county roads, under section 265A-1, and with the ownership of all public highways other
than those included in the state highway system, under section 264-1. County attempts to
argue that this slatutory duty does not exist or is nullified by caselaw are probably motivated
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by the excessive cost and potential for liability that their care would engender, Perhaps their
duties would seem more fair to the counties if the statute reflected a more objective
distribution of roads on a functional basis, and if the State aided them in overcoming their
objections, which are addressed in the next chapter.
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exercised by the several boards as an implied power so that no additional duty or responsibility 5 actually
conferred on them but the legal position of the boards in this connection is clarified.”

1981 Haw. Sess. Laws, Act 4.

hin.

1882 Haw. Sess. Laws, Act 47, 85.

$947 Haw Sess | aws, Act 142

See, ... Hawail, Mouse Standing Comrrittee Report Mo 864 on £ B. No. 585, Second Legislature. 19863
Hawail, Senate Stamding Commiltes Feport No. 96 on S.B. Mo 885, Second Legisiature, 1863,

Hawaii, House Standing Commitiee Report Mo, 1056 onn 5 8. No. 585, Second Legisiaturs, 14963, indicates
that this amendment was done “io make it clear that the county highways involved are only such highways
acquired by the counties by eminent domain, purchase, dedication or surrender ”

Hawaii, House Standing Committee Report No. 84 on H.B. No. 364, Third Legisiature, 1965

Hawaii, House Standing Committee Heport No. 448 on BB, No. 364, Third Legisiature. 1965,

The reasons for this change are not given and the commitiee reports are confusing. One report states that
the bill would allow the counties "io retain aill revenues that may be derived fom any sales,” while the
following paragraph indicates that proceeds from the sale of roads originally laid out by the State over state
larids, or acquired with federal or stale funds, shall be turned over to the Slate. Hawall, Senate Standing

Cormmittee Report No. 468 on H.B. Mo 384, Third Legisiature, 1968

Hawail, Senate Standing Committes Report Mo, 255 on 5.8, No, 320, Fourth Legislature. 1968, House
Standing Committes Report No. 380 on 5.B. No. 320, Fourth Legisiature. 1968,

See discussion by Fepresentative Robert C Oshire on Conference Committee Report No. 4 on S.8. Mo, 3201
Journal of the House of Represeniatives of the Fourth Legisialure of 1966 p. 203

Hawaii, House Standing Cormmittes Report No. 330 on 5.3, No. 320, Fourth Legisiature, 1968, Note that this
is the original version of the committee report. The version printed in dhe House Journal erronecusly inserts
the word *not” before the quote.
See 1966 Senate Journal at 153.

See Hawail, House Standing Commitiee Report No. 380 on S B. No. 320 Fourth Legislature, 1966

Comimerits by Representative D.G. Anderson on S8 No. 320 in Jgurnal of the Mouse of Representatives of
the Fourth Legisiature. pp. 191.92.

Comments by Representative Oshiro on 8 B Mo, 320 Journai of the House of Bepresertatives of tha Fourth

Legisiature, p. 203,
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HISTORICAL AND LEGAL BACKGROUND

2 Maw. App. 387, 633 P.2d 1118 {1961},

8 Haw. App. 414, 724 P.2d 118 {1986}

Santos at 350

Section 264-1, as amended by 1877 Haw. Sess. Laws, Act 68, §4. Section 284-1 was amended in 1988
{seven years after the Santos decision) and still containg the requirement of county congent for surrender of
publlic roads. Howsver, the stalule now SeemMs o require county acceptance for dedication ¢f county roads:
“In the case of [dedication off a county highway. .the deed shali be deliveredd 10 and accepted by the

legisiative bady of a county.” Section 284-1{ci{1].

Section 264-1 also provides that { a highway 8 construcied up 16 courty standard, the county must agcept
the road. The Santas case involved an unimproved dirt road, clearly not up to 1981 county standards.

6 Haw. Supp. at 482,

Hawall Rev. Stal., §46-12.

Hawail Rev. Stat., §46-65.

See sections 46-18.6 {requiring counties to incorporate centain lighting standards inta their building codes),

205-12 {requiring counties 10 enforce use classilication districts adopled by the state land use commission;,
and 356-20 {exempting multh-story housing for the eiderly from county zoning codel, Hawail Revised Statutes.

The efficacy of titie fransfer by operation of law under section 284-1 has been a side issus in a few circud
court lawsuits i which a plaintift injured in a trafiic accident has sued the other driver. the county, and the
State. in at least one, Foronda v, Konelin, Civil No. 83753 the State moved 1o be dismissed on the ground
that it didd not have title to the property, as title had passed to the City and County of Honolulu by operation of
law  The City and County opposed the motion, citing Santes v. Perreira. The State won, In other cases, ths
caurt has retused to dismiss the State on this ground.

Letter from Dawn N.S. Chang, Deputy Attorney General, 1o Samual B Chang. Director, Legislative
Reterence Bursau. dated May 28, 1989; Aty {3en. Ops. No. 85-18 {June 10, 1988).

Thad.

Hawaii Rev. 3tal., §264-2.

Hawaii Rev. Stal | §264-3.

Convarsation with Deputy Corporation Counssl Donna Woo on August 30 1983

temorandumn ffom Winstan K. Wong Ueputy Corporation Tounsel 1o Henry H Nakagawa, Chief of the
Division of Land Survey and Acquisition, Departmant of Fublic Works, City and Tounty of Hanglule, dated
April 29, 1877

Lefter from First Deputy Stanley [ Suyat 1o Susumu Ono, Chairparson of the Board of Land and Natural
Rasaurces, dated June 15 1983, A copy of the letter 15 allached as Appendix C

Letter from Bussell L. Smath, Jr.. Cirector and Chisf Enginser. Degartment of Pubiic Waorks. Clly and County
of Horlidu, o Wayns Matsgo, Acting Ombudsman, dated August 20, 1386,
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Letter from Richard D, Wurdeman, Corparation Counsgal, 10 Samuet B.K. Chang, Diractor, Legisialive
Reference Bureay, dated September 8, 1989

Letter from Richard Miyamoto, Corporation Counsel. through Staven Christensen, 10 Samuel B.K, Chang,
Director, Leqgislative Reference Bursau, dated July 21, 1988,

itid,

Testimany of Hugh Y. Ono, Chie! Engineer, Deparrient of Public Works, County of Hawail. on Senate Bill
No. 738 and House Bill No. 742, Hawait State Legisiature, 1987 Regutar Session.

Letter from Warren G. R. Parry, Second Deputy County Altorney, County of Kauai, to Mr. Alfred Y. amura,
Associate Analyst, Office of the Ombugsman, dated July 23, 1987,

ibid.
ibid.

Letter from Glenn M. Kosaka, Corporation Counsel, County of Maui. to Samuet B K. Chang, Director.
Legisiative Reference Bureau, dated July 21, 1988,

Letter from Glenn Kosaka, supra.

Hawail Rev. Stat, §264-42. This designation ig 1o be done "acting n couperation with appropriate tederal
arl county agencies.” Note 1hat this does not require the counties o consent 10 accept state roads: this &
the opposite situation, where the county’s copperation IS requesied in designaling certain roads as stale
highway system roads.

Hawail Rev. Stat,, sec, 468-65. Requiring the counties to maintain and repair county roads appears to fall in
the same type of state power.

Hawail Fev. Stal, sec. 264-42. "The girector.. may designate for inciusion in the state highway Gysterm. such
other public highways. . which are used primarily {or through traffic and not for access to any specific

propertyl "

There are approximately 97 miles of freeways in the Slate and 3,374 miles of other roads. White the State
has jurisdiction over some roads that are not freeways, the counties still have jurisdiction over a vastly greater
amount of roadway miles. Hawaii. Department of Business and Economic Deveiopment, The State of Hawall
{iata Book 1988, p. 463.
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Chapter 4

SOLUTIONS PROPOSED BY THE 5TATE
AND THE COUNTIES

The reason for the County taking such a stance...relates in part
to the high maintenance cgosts and the great potential for
liability which would result by virtue of the County's ownership
in such roads.'

in preparation for this study, the Legislative Reference Bureau solicited proposed
solutions from each of the counties as well as several state dsepartments, Their suggestions
for resolving this problem are discussed and analyzed in this chapter.

The State
Department of Transpartation

The Department of Transportation {DOT) did not list any solutions for resclving this
problem. From discussions with state personnel, it appears that the DOT's position is that it
is solely responsible for the state highway system and that responsibility for ail other roads is
clearly with the counties. The DOT has recognized the problem of roadway jurisdiction
conflicts over the disputed roads, however, and in some inslances, has worked on with the
counties to jointly resolve a maintenance problem.?

Department of Land and Natural Resourges

The Department of Land and Natural Resources (DLNR) is frequently involved when
complaints arise from lack of maintenance of the disputed roads, since DLNR is in chargse of
public lands. However, the category of public fands specifically excludes rcads and strests.3
Hevertheless, DLNR continues to recsive referral calls from the counties. DLNR proposed six
suggestions for rasolving this probiem:

(1) To have the courts ciarify the intent of the Legislature and chapier 264,

() To make a one-time appropriation to bring the disputed roads up to accepiable
standards for the counties;

(3 To have the Governor issue executive orders for sach of the roads, conveying
title fo the counties in an as-is conditiaon;
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(4) To have the State conduct a metes and bounds survey of sach road, and then
quitclaim the roads to the counties;

5 Te have the Degartment of Transporctation take over the maintenance of all
roads,; and

(6} To have DLNR itake over maintenance of all roads, which DLMNRB does not want
to do and has no faciiities or staff to do 4

These suggestions span the gamut of options without stating a preference, except for the
indication that requiring DLNR {g take over maintenance of the roads would be the least

desirable choice.

These suggestions highlight the complexity of the probism, and the potential for
imposing inaquities on each side. For example, the Gaverncr could issue an executive order
transferring the reads, but that would impose all of the responsibilities for these roads on the
counties without any money to help upgrade them or bring them up to standard. Converssly,
the State could take over maintenance of all the roads, but having the State maintain county-
owned roads would be as unfair as the past practice of having the counties maintain the state-
owned roads.

An analysis of the suggestions reveals that each touches on only part of the problem.
The tirst suggestions, having the courts clarify the legislative intent, could probably only be
deone through a lawsuit as the courts in generat do not give cut advisory opinions. This opfion
would be expgensive and wouid probably only result in a reiteration of the countiss’
responsibility -- which would not help in implementing the law. The second suggestion, to
make a one-time appropriation to help bring the roads up to acceptabie county standards, has
merit as it recognizes oneg of the key problems - funding -- and requires participation by the
State. It doas not, however, address the probiems of the ongoing maintenangse costs and the
liability issue, and the fact that some roads may not be able to meet "acceptable” standards.
The third option, having the Governor iasue executive orders, alse abandons this problem to
the counties witheout heiping them with resources, and the fourth option, the metes and
bounds survey with the quitclaim, would leave the ccunties in little better shape to deal with
this problem. The fifth option of having the DOT assume maintenance functions of the
highway wouid be more reasonable on s face to the State than the sixth option, of having
DLMR assume such functions, because DOT has a road repair and maintenance corps. which
DLMR does not, but would stilt not e suitable.  An earlier study examined the igsue of
consolidating all road maintenance with the State, and decided:

In our view, the corresponding option (i.e., consolidation of
roadway maintenance at the state level) is not feasible, fZounty
road maintenance operations are heavily supportive of other county
responsibilitiss such as the maintenange of drainage systems,
parks, and county buildings. In addition, elose coordination with
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loeal sewer operations is somstimes required. Elimination of the
county road maintenance capablillty does nobt appear practiecal, nor
desirable, in our view.?

Department of Hawaiian Home Lands

The Bureau was requested to contact the Department of Hawalian Home Lands
(DHHL) in preparation for this study. While the ownership of DHHL roads is not in dispute,
tha responsibility of the counties to maintain the roads is. Since the subject of the study also
invoived maintenance duties, the Bureau thought that it was appropriate 1o at least cutline tha
special DHHL problem in this study.

DHHL lands are owned by the State pursuant to the State Constitution, which also
provides that the counties shall have the duty of maintaining the DHHL roads.€ DHHL
reported that for many years, the counties faithfully maintained DHHL roads. Only in recent
years have there been problems, some of which relate to lack of county funding, in which
instance only dedicated county roads are maintained, and some of which relate to the
counties’ position that they are not responsible for roads until accepted by the county
council.” DHHL also notes that some of the DHHL roads were built to standard at the time,
but, with the change in county standards, are now below standard and will not be accepted
for maintenance by the counties.® The counties take the position that they nzed not assume
maintenance and repair responsibilities until the rpads are improvad 1o meet county standards
and only after dedication to the county by DHHL of the right-of-way area for maintenance
purposes and its acceptancea by the county council by resolution.?

DHHL suggssts that it is willing to review operational policies and procedures for ways
to improve the condition and maintenance of the DHHL reoads. If befter operational
arrangements are needed by the counties, the countieas would nessd to make alternate
aroposals in writing to DHHL. in the event that counties cannot fultill their road maintenance
rasponsibilities, they shouid be obligated to give the State and DHHL advance notice so that
other arrangements can be made. 19

DHHL notes that it has coaperated in joint projects with individual counties in the past
to improve certain roads and maintain others, 1!

The decizion of tha counties not o maintain DHHL roads s a particularly seripus ong,
as the counibies’ duty to do s0 is stated in the Hawaiian Homes Commission Act which nas
been incorporated into the State Constitution. None of the counties has stated an overt jsgal
obiection to caring for these roads, and one waould be difficull to imagine. The county is
mandatad to mainrtain the rcads, not bring them up to standard 2 {f the counties and DHHL
agree to improve the roads, the Legislature is authorized to approprials necessary sums to
provide DHHL with funding to carry out the development of DHHL lands, which could include
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improvement of DHHL roads. The problem with DHHL roads is legally a separate issue from
the problem assigned by this study, but is no fess serious and should be rectified.

Other State Agencies

H.B. No. 38 requested the LRB to contact the Department of Corrections and the
Hawaii Housing Authority to ascertain whether they were involved with this problem. Both
dapartments indicated that they were not.13

The Counties

Copiss of the counties’ position papers and proposed solutions are contained in
Appendix E.

Mavui County

Maui County proposed five suggestions for resolving this problem.  Four of them
concern the issue of the proper division of roads between the State and the counties, and onse
invoives funding. These suggestions reflect Maul County's concern that the power of the

DOT to designate roads into the catggory of state or county is not explicitly stated in the
statute.

Maui proposed crealing a loint state-county committae 10:
{1 Review the rules concerning the jurisdictional separation of public highways;

(23 Ciarify the process by which the DOT considers public highways “state
highways";

(3) Consider specific lists of "public highways" and fairly categorize them as state
or county highways;

{4} Clarify the state of "pubiic roads” as addressad in the Mau/ Ranch case; and

{5y Consider an equitable funding process for maintenance and liability
payments.t4

Maui's suggestion of convening a joint state-county committee is a good one, as

resolving the problem of roadway jurisdiction will be an ongoing process, and reliable
communication at a high level between the State and the counties will be necessary. In

3



SOLUTIONS PROPOSED BY STATE AND COUNTIES

general, these are solid suggestions, except for the suyggestion of considering lists of roads
and jointly characterizing them as state or county roads. If the State continues to take the
position that it is respansible only for the state highway system, and the stats highway system
has a specific function, then it may be best to let the State make the final decision on which
roads are most appropriate for the state highway system. Although it wouid be heipful to
have the counties' input before a decision Is made, decisions made by committee may result
in compromises and trade-offs, leading to a paichwork system of roads controlled by the
State, which is the situation sought to be averted.

Kauai County

Kauai county believes that a resclution must be accomplished through legislative
action afier discussion with the affected state departments and counties. Kauai also notes
that Acticle VHI, section 5, of the State Constitution reqguires the State to share in the cost of
any new program or increase in the level of service mandated to any of the counties by the
legislature.’>  The proposed legislative action appears to refer to clarifying two existing
problems. The first is Kauai's contention that the existing statutes are unclear. The second
is that DLNR, in contravention of the state position that paper roads,'® not being in the state
highway system, are county roads, has, when private partiss have sought to purchase the
roads, claimed ownership over the roads so that the praceeds of the sale will go to the State
and not the county.

Hawaii County
The Hawaii County Corporation Counsel proposed a three-prong solution:

{1 To develop a legislative mechamsm to aliow counties 10 receive a formal
document from the State evincing the transfer of the highways;

{2) To provide reimbursement to the counties for the added cost of carrying out the
state mandate to maintain and repair these roads; and

(3) To call a meeting of all agencies and departments enumearated in H.R. Mo 33
to faciditate a full discussion of the probiems, issues, and recommended
solutions. 17

The last two recommendations are reasonable, espacialy the high-lavel discussion
among the affected parties. Title decumentation may or may not be reasonabie, but it is
within the State's power to do and will make documentation cf future disposal of the rcads
sasier for individuals and the courts to foliow.
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The Hawail County Department of Fublic Works also submiltted a proposal to resolve
the disposition of certain disputed rgads; specifically, the unimproved dirt roads that have
never been formally planned, laid out, or constructed.'®  Typically, these are agricultural
access roads, roads to hunting areas, or roads giving access to privately-owned fand parcels.
The proposal suggests dividing these rcoads into three categories. Heavily traveled public
roads would be improved to a maintenance standard and then dedicated to the gounty for
maintenance. The State would supply the funding and the county would construct the
improvements. State-owned and homestead roads inventoried anc in use pricr to July 1,
1990 weuid be maintained once annually and again upon emergency request if the county
were reimbursed by the Stata.  Ail other state-owned and homestead roads would not be
maintained by either the State or the couniy, and the State would incarporate a covenant in
the deeds 10 require the owner or lessee to maintain the roads or construct them up to a
dedicable standard.

The value of this program is that it seeks 1o apportion responsibilities to the parties
involved on the basis of their abilities. This program has been proposed by Hawaii county to
begin the discussion between the several county public works departments and the state
Departments of Transportation ang Land and Natural Resources. |t is hoped that by the time
this study is issued that this group will have made significant progress on reaching a mutually
satisfaciory conclusion.

City and County of Honolulu

The Honolulu City Council has adopted two resolutions on the roadway jurisdiction
dispute that contain their position on resolving this problem. The lirst resolution!® noted that
the counties in general did not agree with the 1987 draft report issued by the Governor's Task
Force on State-County Relations and instead turned toward the intergovernmental Relations
Commities of the Hawali State Association of Counties {HSAQC) for resolution. The executive
committee of HSAC agreed to a unified proposal on October 28, 1988, which differed from the
City and County's previous position. The City and County rescinded its earlier resolution and
adopted the HSAC position, which provided that:

{13 Highways...may be transferred or exchanged between the State
and each county on a case-by-case basis as deemed in the
public interest, Each county may establish lts ocwn criteria
or method of determining the highways...which should be
urder county Jurisdiction and those which should be under
State jurisdiction,

(2) If a county incurs a net increase in operating, maintenance,
or deveiopment costs after an sexchange or transfer of
highways or parks, the 3tate shall make available to the
county the funds to assume the net increase. Funds may be
made availacle to the cgounty by the grant of annual

32



SOLUTIONS PROPOSED BY STATE AND COUNTIES

appropriations or the provision of an adequate funding
source, in either case, the S&tate shall guarantee the
Funding commitment by the enactment of appropriate law.

(3} With respect bto liabilibty exposure for the use of highways
and parks assumed hy a county, the State shall confer upon
the county the same rights, privileges, imuunities, and
conditions afforded the State under chapter 662, Hawaiil
Revised Statutes, the State Tort Liability Act.

The counties’ desire for coverage under the - same tort
ilability provisions as afforded the State shall not be
construed as applicable only for 3tate highways and parks
transferred to the counties., HRather, the counties contend
that, as political subdivisions of the sovereign, provisions
of the State Tort Liability Act logleally and in falrness
should sxtend to the counties to the same measurs as
applicable to the State.

(43 Each county shall notify the 3tate of the highways and parks
which are candidates for transfer and exchange between the
jurisdictions,20

The second resolution adopted by the Honolulu City Council?! sets forth criteria for
determining which roads shouid be under state or county jurisdiction:

{1 Federal aid primary and federal aid secondary highways shall
be under State jurisdiction.

{2} Federal aid urban highways and other roadways serving
essentially loeal traffic and access to properties shall be
under City jurisdiction.

{3} TRoadways owned by the Department of Land and Natural
Resources shall be transferred to the Tity.

) Hotwithstanding the willingness of the Tity to accept Lhe
State nighways or roadways proposed toc be transferred, the
City may choose nob to acecept any highway or roadway which
may require future, major capital improvement because of
noneonformance Ep  City  standards  Qor  other reasons,
{Emphasis added)Z?

The resciution also containg a list of highways that ars candidates for transfer between the
State and the City and County, 2 and requasted HSAC to take action to correct the inequity
existing under section 264-3, Hawaii Revised Statutes, under which the State recaives all
proceeds from the sale of a county road that was formerly a state road.
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The City and County's suggestion of categorizing the type of roads according to type
of federal-aid received could nhelp to simplify the accountability of the State and counties
toward the roads. The state highway system presently includes the federal-aid interstate and
primary roads and most of the federal-aid primary roads. The federal-aid urban roads,
however, are under county jurisdiction.24

There is some disparity here, however, with that suggestion and the suggestions that
the roadway jurisdiction be considered on a case-by-case basis and that the county be
allowed to reject roads that will need future major capital improvements. These latter
suggestions undercut the simplicity and effectiveness of the first and may lead to the current
situation of certain roads that are unmaintained and unclaimed by the State and the county
because of poor conditicn. It might be more effective to assign jurisdiction to a defined
agency, and then devise a joint strategy tc maintain, and if necessary, upgrade, the road,
than to continue to leave the status of the road in doubt.

The suggestion concerning additional county funding for net increases in expensas
has merit and may even be required by the State Constitution, which requires state funding
for an increase in the level of programs. While it may be argued that, as the counties have a
duty to maintain all non-DOT roads pursuant to statute, no increase in duty exists, the cost of
maintaining and upgrading roads is in¢reasingly more expensive and the State may need to
supply some funding to help the counties perform.

Bringing the counties under the State Tort Liability Act has broader ramifications than
can be discussed within the scope of this study. As discussed in chapter 5, it should be
noted that even if the State Tort Liability Act or similar legislation is made applicable to the
counties, the counties will not be fully immunized from suit due to their maintenance
responsibilities.

Last, the City and County asks for the transfer of the DLNR rcadways. The State’s
position is that these non-DOT roads are already transferred to the counties. The ccncern is
that the counties want tangible evidence of title, which the State says passed by operation of
law. This issue is discussed in detail in chapter 5.

Other Solutions

The State Highway System Contracts

The State and the counties atfempted in 1968 to resolve the problem of confusion over
roadway jurisdiction by entering into four-phase confracts in which certain recads would be

turned over to the State from the counties, and certain county roads would be turned over to
the State.2> The four phases of the contract were scheduled to be implemented by 1973.
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The four phases of the transfer have never been compieted. Some of the roads on
both sides were substandard, and so the implementation was delayed as neither side wanted
to accept roads in that condition. To date, only two phases have been fully implemented, and
the remaining two appear to be stalled over the issus of the cost involved of making these
roads acceptable to the other side .26

These roads are not the subject of this study as title to them is not in dispute. A
Governor's Task Force on Overlapping State and County Jurisdiction has been established
and is working on the implementation of Phases Il and IV.&7

Consolidated Maintenance

QOne of the closely-allied problems of roadway jurisdiction is roadway maintenance.
QOriginally, maintenance of all public roads in the State was doneg by the counties. Only in
1947 was the counties' responsibility reduced to maintaining only the county rpads. It
became apparent in the ensuing years that the practice of having the State maintain state
roads, and the counties maintain county roads, was wasteful in terms of dupiication of yards
and equipment, and was confusing to the public, who had no central source to report
problems.

In 1867, legislation was enacted?8 permitting the Governor and the individual counties
to coniract to allow the counties to take over the maintenance functions of the state roads. A
one-year contract was implemented with ail four countigs in 1968-69. The results were mixed.
Some of the counties did not perform up to the state standards2? and after one year, the
contracts were not renewed.

Combining maintenance functions has been discussed several times since then.B9
The attractiveness of this proposal lies in its economies of scale, accountability, and public
convenience. One report concluded:

...The state and the counties maintain their proads and streets
independently and without benefit of coordination. There is no
eonsolidation of duplicate base yards, eguipment purchasing, or
guantity buying of repair material,

In evaluating...[the proposal to combine maintenance], the
Commiszion [on Organization of Governmen had oonsiderable
hackground Informatf