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FOREWORD

This report on the status of the Environmental Council's authority to issue declaratory
rulings is submitted to the Legislature pursuant to Senate Concurrent Resolution No. 178,
S.D. 1, which was adopted during the Regular Session of 1989.

This report would not have been possible without the assistance of ‘the many
individuals and organizations that contributed their time and effort toward its development.
The Bureau wishes to acknowledge the contributions of the Office of the State Attorney
General, Chairman and the members of the Environmental Council, the Director and staff of
the Office of Environmental Quality Control, the Environmental Center, the University of
Hawaii School of Law, and the Office of State Planning. The Bureau also extends its
gratitude to Natural Resources Defense Council, the Sierra Club Legal Defense Fund, the
Conservation Council, the American Lung Association, the Council on Environmental Quality,
the Executive Director of the Minnesota Environmental Quality Board, and the various state
environmental impact statement programs that submitted valuable information and offered
helpful suggestions toward the development of the recommendations in this report.

Samuel B. K. Chang
Director

December 1989
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Chapter 1
INTRODUCTION

Senate Concurrent Resolution No. 178, S.D. 1 (Appendix A), adopted by the
Legislature during the 1989 Regular Session, requests the Legislative Reference Bureau to
study the issues causing uncertainty over the Environmental Council's authority to issue
declaratory rulings on its own motion or upon request. The Bureau is requested to submit a
report containing possible recommendations to mitigate this uncertainty to the law to the 1990
Legislature.

S.C.R. No. 178 notes that Hawaii's environmental impact statement law! was
established to create an environmental review process which was designed to integrate the
analysis of environmental impacts with the planning process of the State and the counties.
The concurrent resolution also notes that the Environmental Council? was created to
coordinate this process and to adopt, amend, and repeal rules to determine and maintain the
quality of Hawaii's environment. Composed of not more than fifteen members appointed by
the Governor (including the Director of Environmental Quality Control serving in an ex officio
capacity), the Environmental Council was established to administer Hawaii's environmental
impact statement (EIS) law.

While the powers of the Council are indeed broad and far-reaching, concern soon
arose over the level of oversight often exercised by the Council in matters generally
understood to fall under the functional responsibilities of state and county agencies engaged
in evaluating the environmental impacts of government-initiated or other regulated actions. Of
particular concern was the Council's periodic use of its power--as an administrative agency3 --
to issue declaratory rulings in judgment of decisions made by lead agencies engaged in the
process of environmental impact analysis. The concurrent resolution notes that section
11-201-25, Hawaii Administrative Rules--which was adopted by the Council--delineates rules
for the issuance of such rulings to "terminate controversies or remove uncertainty” under the
environmental impact statement law.

While the Council was seldom called upon to render such judgments, declaratory
rulings were, on occasion, issued by the Council to clarify various ambiguities in the law or to
settle disputes over issues ranging in significance from relatively minor to highly controversial.
Over the years, however, it increasingly became an accepted practice for aggrieved parties
and individuals to petition the Council to exercise its "power" to contest or question, on their
behalf, the propriety of a state or county agency's decision to issue a negative declaration--a
negative declaration being an agency's determination based on an environmental assessment
that the subject action will not have a significant effect on the environment and, therefore, will
not require the preparation of an environmental impact statement.4 While the Council's
practice of ruling on agency-issued negative declarations became the most visible and
certainly the most controversial matter subjected to reexamination by the Council, other
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applications of the Council's power to rule were also brought into question.5 Judgments
rendered by the Council in such cases have often resulted in reversals of agency decisions.6
Whereas the Council found this device to be an efficient and inexpensive alternative to
bringing action in court, other parties involved in the process, including applicants and
governmenial agencies, considered this authority to be unwarranted and generally intrusive
upon an agency's affairs.

Controversy over the Council's actions led to questions as to the actual propriety of
the Council's use of this power overrule the decisions of agencies during the EIS process.
While certain parties contend that the power overrule is a prerogative of the Council's position
as the protector of environmental quality, explicit language granting the Council this power
under the environmental impact statement law is conspicuously absent. |n addition, as the
concurrent resolution notes, S.B. No. 2860, S.D. 1, H.D. 1, C.D. 1, one of several measures
passed by the lLegislature to clarify the Council's authority in this matter, was, like its earlier
counterparts, vetoed by the governor in 1988.

The controversy over the Council's authority to exercise such oversight rose to a level
such that the opinion of the state Attorney General was solicited. Senate Standing Committee
Report No. 1637 (Appendix A) notes that:

The Environmental Commission (sic) was recently advised by a
deputy attorney general that it could no longer issue declaratory
rulings. This conflicts with the Commission's (sic) past practice
of issuing such rulings and poses a serious administrative
deficiency in the present environmental process.

While the restrictions in the Attorney General's advice’ are not as broad as the
committee report implies,® certain restraints on the use declaratory orders by the Council
were recommended. Disagreements over the status of the Council's power to issue
declaratory rulings have led to a particularly contentious situation between the Environmental
Council and the Office of the State Attorney General. Frustration on behalf of the proponents
of the Council's authority has resulted in questions as to the effectiveness of an
environmental board that lacks the power to enforce the EIS law. Central to the intensity of
this controversy is the belief that this lack of authority is, as the committee report claims, "a
serious administrative deficiency".

The purpose of this report is to discuss the issues contributing to the "uncertainty” of
the Environmental Council's authority to issue declaratory rulings under the environmental
impact statement law. Chapter 2 presents a brief history of the State's environmental impact
statement law and reviews the functions of the principal environmental agencies involved in
the process. Chapter 3 focuses on the issue of declaratory rulings and reviews, the views of
the parties, and the history of the effort by the Council to acquire the authority to exercise this
power. Chapter 4 reviews the environmental impact statement programs of several other
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jurisdictions with an emphasis on the roles performed by the agencies i charge of
administering these programs. v Chapter 5 discusses several of the alternatives. available for
consideration, and Chapter & summarizes and concludes the report.

1.

ENDNOTES
Hawaii: Rev. Stat., ¢ch. 343.
Hawaii: Rev. Stat., sec. 341-3..

Hawaii:Rev. Stat., sec. 91-8, alaws-any person:to petitian an ageney for a declaratory order astathe
applicability of any statutory provisian or of any-rule or ordér. of tire:agency.

Hawaii: Rav. Stat., sec. 343-2..

For example, petitionsirequesting:the Council to:rulezon:: (1)the: adequaecy of am EIS: (2) whether andi when an
enviranmental assessiment. and notice: of dieterminatien: ntay; or nray; nat be required; and: (3). whether a
supplemental EIS was:necessaty,

It should:be:notedithat, .in somerinstances, lead agencies; fave: disregarded: the: Council’s, orders.

Memaranduum: from Sania Faust; Deputy: Attarney Generall, to Gearge Ji. Krasnigk, Chairman, Emvirammental
Courngil, February 16, 1988, and! Memoragdium from Lkeslie Chow, Reputy Attermey General, tg George J.
Krasniek, Chairmar,. Eavironmental Council, December: 5, 1988.

In Fasi:v.. Hawaik Pulilic Empiaynment Relations Board,, 60 Haw. 443 (1979), the Hawaii Supreme Court ruled
that amagency may issue a deelaratory ruling on questions which: wauld be refevant to some action which that
agency might take: i the exercise of its powers.




Chapter 2

THE ENVIRONMENTAL IMPACT STATEMENT
PROCESS IN HAWAII

The purpose of this chapter is to provide a brief review of Hawaii's environmental
impact statement (EIS) system. Special emphasis will be placed on analyzing the
organizational structure of the agencies established to administer the EIS process. A
schematic diagram of the EIS process is included as Appendix B.

Hawaii's Environmental Impact Statement Law

Recognizing that the quality of Hawaii's environment is "important to the welfare of the
people” and that maintaining this quality "deserves the most intensive care", the Legislature
passed S.B. No. 1132 which was approved by the Governor as Act 132, Session Laws of
Hawaii 1970. The purpose of the Act was to "stimulate, expand, and coordinate efforts" to
protect the environment. Act 132 established chapter 341, Hawaii Revised Statutes, which in
turn established the Office of Environmental Quality Control (OEQC), the Ecology or
Environmental Center, and the Environmental Council.

The OEQC was established to serve the Governor in an "advisory capacity on all
matters relating to environmental quality control".l  The Ecology or Environmental Center
was created to "stimulate, expand, and coordinate education, research, and service efforts of
the University of Hawaii related to ecological relationships, natural resources, and
environmental quality".2 ‘

Under the law,3 the Environmental Council was established to:

M Serve as a liaison between the director [of the OEQC] and the general public by
soliciting information, opinions, complaints, recommendations, and advice concerning
ecology and environmental quality through public hearings or any other means and by
publicizing such matters as requested by the director; and

(2) Make recommendations concerning ecology and environmental quality to the director.
(Bracketed material added.)

Under the law, the Environmental Council consisted of fifteen members.4 With the
exception of the Director of the OEQC, who served as the Council chairperson, the members
were appointed by the Governor for terms of not more than four years. To assure a broad and
balanced representation of interests and vocations, the law further required that the Council
be composed of members skilled in a wide variety of disciplines.>
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In 1974, H.B. No. 2067 was passed by the Legislature and approved by the Governor
as Act 246, Session Laws of Hawaii 1974. Act 246 was codified as chapter 343, Hawaii
Revised Statutes, which in turn established the state Environmental Quality Commission
(EQC) and Hawaii's environmental impact statement process. According to the law, the EQC
was established to "make, amend, or repeal rules and regulations” and to administer the
chapter.6  Under the law, the EQC consisted of ten members appointed by the Governor;
and, as an ex officio voting member, the Director of the OEQC. The law required the
Governor to appoint the Chairperson of the EQC.

As noted earlier, the law aiso established the state EIS process. The law required
state and county agencies proposing to implement certain actions to determine at the earliest
practicable time, whether an EIS would be necessary. The law provided, however, that an
EIS "shall be required only if the agen’cy,finds that the proposed action may have a
significant effect on the environment".” The law required agencies to file a "notice of
determination” with the EQC containing the agency's decision as to whether or not an, EIS
was needed to study the possible impacts of the action.8 The law established a sixty day
time period for the initiation of judicial proceedings to appeal any agency determination that
an EIS was or was not required.®

Following public comment on an EIS, the EQC, when requested by an agency, could
make a recommendation as to the acceptability of the final EIS.10 The final authority as to
the acceptability of the EIS rested with either the Governor or the Mayor of the county
proposing the action.

Similar requirements were established for applicant actions subject to agency
approval. In cases where an applicant's EIS was not accepted by an agency, however, the
law permitted the applicant to appeal this ruling to the EQC. The law required the agency to
abide by the EQC's decision.!

The functions of the EQC were outlined as follows:

(1) Inform the public of notices filed by agencies of determinations that statements
are required or not required; and

(2) Inform the public of the availability of statements for review and comments; and
3 Inform the public of the acceptance or non-acceptance of statements.

In response to growing concern and criticism over the complexity of environmental
impact statement process, discussions regarding possible improvements to the process
began between the Environmental Council and the EQC in the early 1980s.12  Several
measures to reorganize EIS system began appearing before the Legislature during this
period.
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In August 1982, the Council held an open meeting on the matter of reorganization to
solicit comments and suggestions from the public. As a result of these discussions, the
environmental agencies of the State unanimously agreed that there was a critical need to
consolidate and streamline the functions of the agencies involved in the process.’3 Public
testimony on the matter revealed that there existed much confusion over the functions and
duties of the three agencies in the EIS process. Additionally, the State Interagency Task
Force on Permit Simplification found that, to prevent duplication and confusion, and to lessen
the paperwork, there was a need to distinguish between the roles of OEQC, the EQC, and the
Environmental Council in the EIS process.14

As a result of these meetings, an agreement was established to propose legislation
that would abolish the EQC, and transfer its duties to the OEQC and the Council. Under the
law, the EQC was responsible for routine administrative functions, rulemaking, and limited
decision-making duties. Under the new proposal the routine administrative functions would
be transferred to the OEQC, and the rulemaking functions would be transferred to the
Council. With this transfer of authority, the the role of the Council would be converted from
being strictly advisory to one with actual rulemaking and limited decision-making duties over
agency-rejected, applicant-prepared final EISs.

Act 140, Session Laws of Hawaii 1983, abolished the EQC and reassigned its
responsibilities to the OEQC and the Council. The Act terminated the terms of the members
of the EQC and the Council and required that the new membership of the Council include a
minimum of ten former members of the EQC and the Council. The Act required the rules of
the EQC to remain in effect until superseded by rules adopted by the new Council.

Although the Legislature charged the Council with the responsibility to adopt rules by
which the EIS process might be implemented, other agencies were vested, with the exception
of applicant-appeals of agency-rejected final EISs, with the power to implement these rules.
Section 343-5, Hawaii Revised Statutes, does not empower the Council to implement these
rules except in specific factual situations.’> Nowhere in the law is the Council directed to
enforce or make judgments on the EIS law or rules.

Amendments to Hawaii's EIS law have continued on a piecemeal basis over the years.
While most amendments to the law carry some degree of significance to the EIS process,
these changes may not have particular relevance to this study. The following chapter will
focus specifically of the issue of the Environmental Council's authority to issue declaratory
orders.

ENDNOTES

1. Hawaii Rev. Stat., sec. 341-3(a).

2. Hawaii Rev. Stat., sec. 341-3(b).
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Hawaii Rev. Stat., sec. 341-6.

Hawaii Rev. Stat., sec. 341-3(c).

Hawaii Rev. Stat., sec. 341-3(c).
Hawaii: Rev. Stat., sec. 343-3 (repealed).
Hawaii Rev. Stat., sec. 343-4(b).

Hawaii Rev. Stat., sec. 343-4(b).

Hawaii Rev. Stat., sec. 343-6(b):

Hawaii Rev. Stat., sec. 343:4(b):

Hawaii'Rev. Stat.;. sec. 343-4(c)..

Doak C:. Cox, Envireanmental Center, Testimony: submitted to the House Committees: on Energy.,. Ecolegy, and
Environmental. Protectiom and Water, Land: Use;. Dexelopment;,. and: Hawaifan: Affains regarding House Bill No.
1573, Hawaiii State: Legislature; Regular Sessiom of 1383.

Jacqueline: Parnelll, Office af Environmental Quality: Contral, Testimony sulimitted to the Senate Commitiee on
Ecology, Environment, and FRecreation regarding Senate Bill No. 1272, Hawaii State Legjislature, Regufar
Sessiom of 1983.

Ityiet..

Memarandum fram Leslie Chow, Deputy Attorney General, to George J. Krasnick, Chaikman, Environmental
Coumcil, Decemier 5, 1988.



Chapter 3
DECLARATORY RULINGS

Despite the "uncertainty” surrounding their authority to rule on appeals of agency
decisions, declaratory rulings became a common practice of the Environmental Quality
Commission (EQC) and the Environmental Council (Council). The notion that clear authority,
if not specifically provided for under the environmental impact statement (EIS) law, was at
least provided for in general under the state Administrative Procedure Act, continues to be a
belief held by some supporters of the Council's authority. While certain events such as a
Hawaii Supreme Court ruling in 1979 and several advisories from the Office of the Attorney
General have clarified the scope of declaratory rulings for the Council and all agencies in
general, the controversy has not subsided.

The purpose of this chapter is provide a brief history of the Council's effort to acquire
the power to issue declaratory rulings on agency determinations in the EIS process.‘ Also
provided in this chapter is a compilation of the declaratory rulings issued by the EQC and the
Council over the years.

Declaratory Rulings: The Perspective of the Environmental Council

From the perspective of the Council, the Environmental Center, the Office of
Environmental Quality Control (OEQC), and presumably, most environmentally-active groups
and individuals, the reasons in favor of permitting the Council to rule on agency
determinations include: '

(1) The view that as the entity assigned to administer and adopt the rules for the
EIS law, the Council should have broad powers of enforcement and oversight
over the entire process;

@) The fact that most environmental organizations are nonprofit groups that have
limited resources to expend on court challenges;

(3) The view that Hawaii's courts generally classify cases involving the EIS law as
"low priority", and that settling these cases out-of-court will relieve the courts of
the burden to hear them; and

4) The fact that challenging the agency's decision in court is the only formal
alternative identified under the law to question or comment on an agency's
decision to require or not require an EIS.
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As noted earlier, although declaratory rulings were used to examine a wide range of
agency decisions, the most controversial application of this power by the Council, was its use
to overrule agency-issued negative declarations.

The start of the process begins when an agency, in accordance with the EIS law,?
makes a determination that the proposed action, on the basis of the agency's assessment,
will or will not have a "significant effect"2 on the quality of the environment. On its judgment
that the action will have no significant effect, an agency is required to announce its finding
through the issuance of a negative declaration.3 Appendix C compares the number of EISs
prepared to the number of negative declarations issued during a four-year period.

In the past, parties aggrieved by an agency's decision were allowed to submit their
grievances to the Council for consideration.  While agencies and project developers, on
occasion, have alleged that these efforts are frequently attempts to interfere with the progress
of a proposed project, concerned groups and individuals contend that, without a full review of
the possible impacts of the actions intended under certain projects, the project's potential of
inflicting costly or perhaps irreparable damage on the environment will remain uncertain.
Environmental groups generally take the view that an EIS is a disclosure document that is
intended to educate the public and the government of the possible effects of a proposed
action.  Their intention in requesting the preparation of an EIS is not to stop the project;
rather, their objective-is to expose the alternatives available to develop the project in an
environmentally-sound manner.

Appendix D summarizes the actions brought before the Council over the years. Note
that the Council's acceptance of petitions to rule was discontinued in 1988, following its
receipt of the advisory opinion from the Attorney General.

Although petitions to rule on agency determinations are no longer being processed by
the Council, environmental groups have not relented in their conviction that the public should
be permitted to contribute to the formulation of an agency's decision to require or not require
an EIS. Without the assistance of the Council to contest agency determinations, however,
concerned individuals have resorted to voicing their views in other ways. Appendices E and F
contain brief accounts of two recent efforts by concerned parties--including a member of the
state House of Representatives--to persuade agencies to prepare EISs to study the impacts of
their proposed projects. The cases involve: (1) a negative declaration filed by the City and
County of Honolulu Department of Public Works for the proposed "Pan Pacific Plaza"; and (2)
a series of twenty-eight negative declarations issued by the state Department of
Transportation for the expansion of the Kahului Airport. Included in Appendix F is House
Concurrent Resolution No. 137, which was introduced during the 1989 Regular Session, to
address the Kahului Airport issue. While it failed to pass the Legislature,* the Concurrent
Resolution discusses some of the concerns held by environmental groups and individuals
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affected by the decisions of state and local agencies to issue negative declarations. The
standing committee report® also discusses the issue of declaratory rulings by the Council.

Aithough the arguments in support of allowing the Council to rule on agency decisions
are reasonable and completely straight-forward, serious problems have invariably foiled every
attempt to empower the Council to exercise this deceptively simple authority. The following
section will discuss the effort of the Council to acquire the authority to legitimately rule on
agency decisions specifically with regard to the need, or lack thereof, to prepare an EIS.

Declaratory Rulings and the Environmental Council

By virtue of its status as an agency of the State, the Council, like its predecessor, the
EQC, is granted certain administrative powers under the state Administrative Procedure Act,
chapter 91, Hawaii Revised Statutes. Section 91-8, details the powers and duties of agencies
with regard to the use of declaratory rulings, as follows:

§91-8 Declaratory rulings by agencies. Any interested
person may petition an agency for a declaratory order as to the
applicability of any statutory provision or of any rule or order
of the agenecy. Each agency shall adopt rules prescribing the form
of the petitions and the procedure for their submission,
consideration, and prompt disposition. Orders disposing of
petitions in such cases shall have the same status as other
agencies.

As the agency assigned to administer the EIS process, the EQC developed and
adopted rules to regulate the system. The EQC's "Rules of Practice and Procedure"” outlines
the standards, requirements, and operating procedures of the EIS system.6 Section 1:22,
subpart D of the rules details the requirements for the issuance of declaratory rulings by the
EQC. While rule 1:22 literally restates the language of section 91-8, Hawaii Revised Statutes,
the EQC also included a specific provision to allow rulings on matters concerning "section
4(d) and other applicable provisions of chapter 343, Hawaii Revised Statutes.” Section
343-4(d), Hawaii Revised Statutes, which was repealed in 1983, concerned the EQC's
responsibility to designate a lead agency in situations where an applicant requested the
approval of two or more agencies simultaneously. Inasmuch as the phrase "other applicable
provisions of Chapter 343" modifies "section 4(d)," the proviso seems to limit itself in scope to
issues relating to the EQC's responsibility to designate the lead agency in situations where
this problem arises.

While no provision of the EIS law or rules, with the exception of subsection 343-4(c),
Hawaii Revised Statutes,” discussed the use of declaratory orders by the EQC to render
judgments on the propriety of agency decisions, the use of this power to rule on such matters
began quite early in the history of the EQC. It is important to point out, however, that

10
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submitting petitions to the EQC for rulings to reverse agency determinations has by no means
been a tactic exercised exclusively by environmental groups seeking to averturn negative
declarations. Indeed, among the first administrative rulings issued by the EQC: shortly after it
was established in 1974, was one initiated by an applicant aggrieved by an agency's order to
prepare an EIS for the proposed action. The EQC. ruled that agency had erred in its
determination that an EIS was necessary and advised the agency to reverse its order to the
applicant.

With the abolition. of EQC, the Environmental €ouncil assumed: the lead role in
administering: the- EIS process. In accordance with the reorganization, the Council adopted
new rules to administer the EIS system under its auspices. Chapter 11-200, Hawaii
Administrative Rules, was: adopted by the Council and became effective on December 6,
1985.8 The Hhistorical note: to the chapter states that the mew rules were based substantially
on the rules of the EQC.® Rules relating to declaratory rulings by the Council appear under
sections 11-201-21 to 11-201-25.10 Subchapter 7 of chapter 11-201 relating to, declaratory
rulings. appears in its entirety as Appendix G. Evident under the mew rules, however, is. the
change made to the wording of the scope: of the issues under chapter 343, Hawaii Revised
Statutes, subject to determinations: by the Council. Quite appropriately, because of the repeal
aof subsection (d) of sectiom 343-4: im 1983, reference to this subsection: was not included in the
new: rules. Instead, the scope of the Council's autharity was redrafted to alfow the Council to
also make: "determinations under chapter 343, Hawaii Revised Statutes.” While the new
language seems to broaden the scope of the questions subject to declaratory ruling by the
Council, the provisiom appears to remain consistent with section 91-8, Hawaii Revised
Statutes, in that it limits the scope of the Council’'s actions to questions applicable to the
statutory provisions of chapter 343. n this regard, it appears that the Council's rule, like the
EQC’s rule, does not apply to determinations made by other agencies.

The first official action by the Council to clarify its authority under the law to rule on
appeals of agency determinations with regard to the need to prepare an EIS was initiated in
1984. House Bill No. 2075-84'! was introduced on behalf of the Council to authorize any
person or agency to appeal an agency's determination that a statement was or was not
required to the Council. The bilt amended section 343-5, Hawaii Revrsed Statutes, including
the following provision under subsections (b) and (c):

Any person or agency other than. the agency which prepared the
assessment may appeal a determination that a statement is or is
not. required to the environmental council pursuant to rules
established under section 343-6. The person or agency appealing
the determination and the agency which prepared the assessment
shall abide by the council's decision subject to judicial appeal
under section 342-7. Any administrative proceeding, the subject
of which is the determination that a statement is or is not
required for a proposed action, shall be initiated within thirty
days after the public has been informed of such determination
pursuant to section 343-3.

11
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The bill was viewed by the Council as a "housekeeping measure” that would simply establish
in the law, the authority it assumed it was permitted to exercise all along.

According to testimony submitted by the Environmental Center,’2 House Bill No.
2075-84 evolved in response to both agency and public concern with the "occasional
inappropriate issuance of negative declarations” and the "costly and cumbersome judicial
appeal procedure."'3 The Environmental Center noted that under law at the time, the public
became aware of a project only after an EIS preparation notice or a negative declaration was
printed in the EC Bulletin. The Center further noted that the bulletin appeared only after the
agency's decision had been made.'4 The only recourse provided under the law was legal
action through the judicial system. The Center supported the proposal to authorize a "neutral
third party" to determine the propriety of the agency's decision to prepare or not prepare an
EIS.1S

The Council testified that an administrative appeal mechanism would allow both the
public and the applicant to appeal an agency's decision to the Council.16 The Council noted
that "it would seem appropriate to provide for an administrative appeal process. to the
Environmental Council which is by statute responsible for making and amending rules which
implement Chapter 343, HRS".17 The Council further noted that "the Council already has
most of the framework in place to assume the responsibility for the additional appeal
process."18 Testimony in support of the measure was also submitted by the OEQC, and
several environmental groups.

While it appears that the Council's "housekeeping”" bill generated littte opposition
throughout its legislative review, H.B. No. 2075-84 was vetoed by the Governor on June 12,
1984.19 Among the reasons offered in the statement for the veéto of the bill, was the
Legislature's apparent misunderstanding of the existing agency review procedure. According
to the statement, appeals of agency determinations could be taken by agencies "in
accordance with each agency's administrative appeal procedures."20 The statement notes
that authorizing the Council to consider such appeals- would duplicate the agency's appeal
procedures unnecessarily.2! This situation, the statement notes, would engender "vagueness
and ambiguity" as it is uncertain whether appeals to the Council would be in lieu of or in
addition to the "existing agency appeal procedures."22

A second attempt by the Council to acquire the power to examine appeals of agency
determinations was initiated during the 1986 Regular Session. Although the previous effort
was vetoed by the Governor only one session earlier, House Bill No. 2729-86, a carbon copy
of the 1984 bill, was introduced on behalf of the Council. During the 1986 session of the
Legislature, however, H.B. No. 2729 was held in its assigned committee.23

12
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The third attempt by the Council to acquire the power to rule on appeals of agency
determinations was initiated during the Regular Session of 1987. Like the 1986 measure,
House Bill No. 380 was a carbon copy of the final version of the 1984 bill. The arguments in
favor of the bill, not surprisingly, were identical to those that were presented to the Legislature
in previous sessions. The sentiment of the supporters of the bill in 1987 is conveyed in the
committee report of the Senate Committee on Planning and Environment:24

Your Committee finds that the Council has on occasion considered
and taken action on agency determinations, but the 1lack of
specific statutory authorization has raised questions regarding
the extent to which the Council could act. The only remedy
presently available to persons aggrieved by an EIS determination
is to appeal the decision in court., This imposes an undue burden
on both the party appealing the decision and the court system. It
seems particularly unfair to require citizens to hire legal
counsel in order to go to court for the sole purpose of insuring
that the law is properly administered. ~ They should be first
afforded the opportunity of an administrative appeal.

- While the bill received the full support of its members, the Senate committee amended
the bill by including a proviso which would repeal the measure in five years. The committee
found that a trial period of five years would provide sufficient time for the Legislature to
determine the propriety of its actions. H, after the lapse of this perjod, the Legislature found
that the action was appropriate, the law would be extended:25

On June 22, 1987, H.B. No. 380, H.D. 1, S.D. 1, was vetoed by the Governor.26
Inasmuch as the 1987 bill was literally a reiteration of the 1984 measure with a repeal date,
the veto statement that was attached tao the 1984 measure by the Governor in that year was
once again used to veto the measure in 1987. :

The fourth attempt by the Council to acquire the power to rule on appeals of agency
determinations was initiated during the Regular Session of 1988, While the initial version of
Senate Bill No. 2860 was essentially a carbon copy of its predecessors, the final version
passed by the Legislature adopted a new approach. In lieu of amending sections 343-5(b)
and 343-5(c), Hawaii Revised Statutes, the bill opted for establishing a new section (to
achieve essentially the same result) under chapter 343.

Testimony presented in support of the 1988 measure reiterated the concerns
expressed in support of its predecessors. Testimony in opposition to the effort, however, also
began to appear. Testimony presented by the state Chief Planning Officer noted that the
system in place at the time was "working and has resulted in [the] responsible consideration
of environmental issues."27
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On June 14, 1988, S.B. No. 2860 was vetoed by the Governor.28 In the 1988
statement, however, the Administration cited the ruling rendered by the Hawaii Supreme
Court in Fasi v. Hawaii Public Employment Relations Board.29 In its 1979 ruling, the Hawaii
Supreme Court noted that under section 91-8, Hawaii Revised Statutes, agencies are
empowered to issue declaratory rulings "as to the applicability of any statutory provision or
any rule or order of the agency.” The Court ruled that this language gives an administrative
agency power 1o rule only upon questions "which would be relevant to some action which the
[Hawaii Public Employment Relations] Board might take in the exercise of its powers granted
by {statute].30 The Governor's veto statement noted that in authorizing the Council to issue
declaratory rulings regarding the applicability of any and all statutory provisions of chapter
343, or any and all relevant rules or orders, the bill appeared to be attempting to "authorize
the Council to issue declaratory rulings regarding matters over which the Council is otherwise
powerless to act."31

During 1988, a series of attempts to clarify the "uncertainty” surrounding the Council's
standing to issue declaratory orders was initiated by the Council. A minimum of three
opinions32 were solicited by the Council from the Office of the Attorney General to advise the
Council on this status. While the advisories essentially reiterated the statements and ruling of
the Hawaii Supreme Court, the opinions generated opposition highly critical of the Attorney
General's view. : :

The fifth attempt to authorize the Council to rule .on agency determinations was
initiated during the 1989 Regular Session. In 1989, however, three bills--House Bill No. 1286,
House Bill No. 166, and House Bill No 1685--each approaching the problem from a slightly
different angle, were introduced on behalf of the Council to accomplish its objective.

H.B. No. 166 focused on the Council's authority to issue declaratory orders as to
whether and when an environmental assessment is or is not required under the law. As
expected, the measure received the full support of the Council, the Environmental Center,
and several environmental groups. Testimony in opposition to the measure was submitted on
behalf of the City and County of Honolulu, the Land Use Research Foundation, and Alexander
& Baldwin, Inc.

Testimony presented by the Department of General Planning of the City and County of
Honolulu conveyed the typical concerns of the opponents of the measure:

The Environmental Council is an appointive body, ill suited to the
role of administrator of a governmental program, particularly one
which involves more than one level of government.

The current law sets forth the requirements for preparation of an
environmental assessment--state and county agencies know the law
and follow the process. If there is some ambiguity in Section
343-5 as to when an assessment is or is not required, then the
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ambiguous language should be improved rather than propose that the
Jjudgment of the Environmental Council should be substituted for
that of the agency. We alse believe that the burden placed upon
citizens serving in non-paying, information-oriented councils
should not be onerous in terms of either the time to be committed
or the responsibilities assigned.

Although H.B. No. 166, passed through. the House of Representatives, the measure was held
in the Senate.

H.B. No. 1685, however, received more favorable consideration. As: originally drafted,
the bill's language approximated closely the: language: of previous bills designed. ta allow the:
Council to consider appeals of negative declarations: submitted to the Council. During its
review, however, the measure was. transformed fram being a bill that would establish: a
Council appeal process to one that would: establish arr agency reconsideration requirement.
Im essence, the bill allowed any person aggrieved by am agency's decision to require or not
require the: preparatiom: af an EIS: to petitiom the agency. to reconsider its decisiam..

Predictably, the testimomy presemted once again reflected the positions assumed
earlier by the parties involved im discussians of the issue. The American Lung Association
testified, that contrary to the Administration's clainr in: several earlier veto statements that an
agency appeal process already exists, there has never been a "unifarm administrative appeal
procedure for agency determinations regarding the need for an EIS." During 1987, the
Councili conducted an informal poll of various state and county agencies to ascertain the
existence of formal procedures to reconsider their determinations.33 The Council found that
only aene agency had adopted a formal procedure to deal with appeals of its EIS
determinations under its rules.34

On June 16, 1989, H.B. No. 1685 was vetoed by the Governor.35 Among the primary
concerns expressed in the statement was the fact that the bill was unclear as to whether the
recansideration: allowed would only be on the record of the prior proceedings, or completely
"de novo" (as if the case originated in that proceeding).36 The statement noted that if the
latter were to be the case, the bill would have the effect of doubling the entire process.37

On May 9, 1989, the Environmental Council issued a notice to the public through the
OEQC Newsletter38 regarding the status of its authority to issue declaratory rulings. Citing
the arguments presented by the Office of the Attorney General in its earlier advisory, the
Council announced that: '

Strict application of this legal framework has resulted in the
Council's declining to issue Declaratory Rulings . where
jurisdiction was at 1issue, irrespective of the Council's opinion -
of the factual contentions of the petition. The Council would
like to remind potential petitioners that Council intervention in
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environmental disputes may take forms other than Declaratory
Rulings, including:

Letters of opinion;

Publiecizing the 1issue further within government
channels and to the public;

Publicizing the issue through the Annual Report; and
Becoming a party to legal proceedings.

The Council would 1like to encourage Hawaii's citizens and
environmental organizations to continue to bring matters of
environmental concern to our attention, and hope that with the
means we have available, the Council can play a role in preserving
and protecting Hawaii's environment.

Despite the events that have occurred over the long history of the Council's effort,

proponents of the Council's power remain committed to acquire the authority to exercise a
higher level of oversight over agency decisions. = Although the Administration has long
established its position on the matter, the conflicting view that a "serious administrative
deficiency" continues to exist in the EIS process, serves to perpetuate the appearance of a
state environmental policy in a state of confusion.

9.

10.
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Chagpter 4

ENVIRONMENTAL IMPACT ANALYSIS PROGRAMS
IN OFHER JURISDICTIONS:

The Natiomal Envirommental Policy Act of 1969 (NEPA),t established the first formal
process for the neview and analysis of environmental impacts caused by governmental
actions. While: ttre- law: itself is extremely brieft-barely five pages long--NEPA is undaubtediy
ane of tifile most far-reachimg and controversial laws ever emacted by Comgress. Amang; the
miost notable effiects of the. laws, was the trend it set: im motiom in several: states to enact similar
taws. Thus far, fourteen: states and tine Commonweslth of Puerto Rico: have adopted formal
requirements far envirommental impact amalysis:Z Elevem other states have limited EIS
requirements-aften informeal programs administered: thmougit executive order.3

The: purpese: of this chapter is to presemit an everview of several immpartamt
emvironmental impact assessment programs curmentlly admimistered elsewhere im the United
States. Special emmptiasis willl be placed on evaluating each program’'s methad: of addressing
appeals off lead agemey decisions om the need, or lack thereof, to prapare an EIS. For the
purpeses. of this chapter, EIS programs under fifteenr other jurisdictions were amalyzed. The
mrogranm summaries presented in this chapter were selected am the basis of their relevance to
tive: issues being examined in this repaort.

The Nafional Environmental Policy Act

The National Environmental Policy Act of 1969 was signed into law on January 1,
1970, thus becoeming the first federal law to be enacted in the decade of the 1970s. The
subst@antive actions of NEPA can be divided into three general categories: (1) declaration of
policy, (2) establishment of federal agency requirements; and (3) creation of the Council on
Environmental Quality (CEQ). '

The sections of NEPA most pertinent to the subject of this study include the sections
relating to the roles of federal agencies in the preparation of impact statements and the
sections establishing responsibilities of the CEQ. Section 102(2)C provides that every
recommendation or report on proposals for legislation or other major federal actions
* significantly affecting the quality of the human environment shall require a detailed statement
by the designated responsible federal agency with respect to the possible impacts of the
proposed action. Under the CEQ's guidelines, an agency taking an action must prepare an
environmental assessment. If the agency determines that an EIS is necessary, a "Notice of
Intent" must be published by the agency in the Federal Register® If the agency determines
that an EIS would be unnecessary, the agency must issue a "negative declaration".d
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The key phrase that must be interpreted in section 102(2)C with respect to determining
the threshold which, if surpassed, triggers the requirement for an EIS is: "major federal
actions significantly affecting the quality of the human environment." Essentially, the
responsible agency must first decide whether or not the proposed action is a "major federal
action,” then it must decide if the action "significantly affects" the environment. Needless to
say, the ambiguity of the provision leaves the law open to wide interpretation. Additionally,
the guidelines issued by the CEQ to assist agencies in the implementation of the law have not
been particularly helpful in this regard.6 Thus, for the most part, federal agencies preparing
impact assessments are left to rely on the opinions of technical staff in formulating their
judgments on to whether or not the impacts of any particular action warrants the preparation
of an EIS.

Conspicuously absent in the law is any mention of any administrative agency assigned
to enforce, or provide oversight over, the NEPA requirements. Essentially, the burden of the
enforcement of NEPA ultimately falls upon an alert citizenry--an important principle that has
had an influence on the philosophical bases of most state EIS laws. Parties aggrieved by an
agency's decision may appeal this decision to the courts--no agency, including the CEQ
carries the authority to intervene administratively in any judgment made by a lead agency.”
Ordinarily, any person or organization aggrieved by an agency's decision will sue the agency
in question by contending that the agency did not take a "hard look" at the proposed action.8
Generally, a reviewing court will reverse a lead agency's decision only if it finds the agency's
action to be "arbitrary and capricious, and to have abused discretion, or is otherwise not in
accord with the law."? '

The California Environmental Quality Act

There is no state agency in California that has substantive review authority over
another state or local agency's determination of what the appropriate environmental
document should be to evaluate the impacts of any particular action.'0 Compliance with the
provisions of the California Environmental Quality Act (CEQA), section 21000, et seq.,
California Public Resources Code, rests solely with the agency that is called upon to approve a
project or is in the process of undertaking a project on its own behaif.11

Under the CEQA, the Secretary for Resources is assigned to adopt regulations and is
generally in charge of administering the CEQA. The Office of Permit Assistance under the
Office of Planning and Research answers questions and provides assistance to all agencies,
the counties, the public, industry, or any other entity that must comply with the requirements
of the CEQA. The program responsible for implementing the CEQA keeps track of all projects
and maintains a file of all actions and reports.12

Under California law, any person {including environmental groups, other agencies, and
the Attorney General) aggrieved by an agency's decision or seeking to argue non-compliance
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with the CEQA must sue the agency that made the decision.13 California rules state that if a
responsible agency or person believes that an agency determination (such as a negative
declaration) is inappropriate, a challenge must be filed in court within 30 days following the
lead agency's submittal of a "notice of determination.”

In California, challenges to agency decisions are most often initiated in court by
environmental groups. Inter-agency disagreements are settled through negotiation between
the agencies--never through legal action in the courts or "declaratory orders."14 According to
the California Environmental Affairs Agency, the California courts have been extremely
receptive to matters involving the CEQA, and public environmental groups have been highly
successful in their efforts to reverse agency decisions. The mere threat of a law suit is often
sufficient incentive for agencies to begin preparing an EIS.15

The Minnesota Environmental Policy Act

The Minnesota Environmental Policy Act (MEPA), chapter 116D, et seq., Minnesota
Statutes Annotated, which established a statewide environmental review procedure and
created the Environmental Quality Board (EQB) was signed into law in 1973 (Appendix H).
Patterned after NEPA, the law centered around the environmental impact statement process.
The EQB, which is composed of the heads of seven state agencies, four citizen
representatives, and a representative from the Governor's staff, was given the authority to
decide, on a case-by-case basis, which projects were major actions with the potential for
significant environmental effects.’® The board was also glven the authority to review and
determine the adequacy of completed EISs.

Shortly following the enactment of the law, major problems with the process became
apparent.1” With all decision-making centralized in the EQB, the board was inundated with
reports, assessments, and requests to review specific projects. Members of the EQB found
the workload to be unmanageable.’8 In an effort to relieve the board of this burden, the EQB
adopted rules to transfer some of the decision-making authority to the state and local agency
level. The 1976 rule amendments provided that the local, county, or state agency having the
most approval authority over a particular project would decide if an EIS was warranted. The
agency's decision, however, was subject to review and reversal by the EQB.19

The 1976 rule amendments specified that actions falling into any one of 31 categories
-must undergo some form of environmental impact review.20 If a project fell into one or more
categories, a preliminary review document called an environmental assessment worksheet
(EAW) would need to be prepared (Appendix I). An EAW is a twelve-page checklist that
requires a project description, and a listing of its anticipated effects.2! On the last page of the
worksheet, the responsible agency indicates whether an EIS should be developed for the
project. The EAW is then circulated for public comment for a period of thirty days. During
this period, the responsible agency's decision could be challenged by another agency, a
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member .agency of the EQB, or through a petition containing the signatures of 500 or more
people. ‘Such a challenge required the EQB to review the project and make its own decision
on the needfor an EIS.22

‘While it appeared that some problems had been resolved, new problems emerged and
developed into major stumbling blocks.23 With the 1976 rule amendments, critics of the
process became more vocal and more numerous, attacking the system from all sides.
Environmental groups criticized the EQB for its unwillingness to order EISs on most of the
projects brought to their attention through petitions.24 According to the Executive Director of
the EQB, virtually every EAW being drafted was being challenged either on the basis of
inadequacy or on the grounds that an EIS should be ordered.25 Of all the challenges brought
forth through petitions to the [EQB, only four EISs were ordered.26

Business interests complained of excessive delays caused by the EQB in its review of
EAW challenges. In the past, the EQB had taken a minimum of four months for a decision to
be reached. In one case, over two years elapsed from the time the challenge was received
until a decision was reached.2”7 In other cases, excessive costs and delays caused certain
projects to die. In addition, local governments expressed resentment that their decisions
could be appealed to the EQB.28 The EQB was often overburdened with examining issues
that were clearly appeals of local land use decisions that did not involve any environmental
issues of statewide concern.29

In the mid-1970s, the membership of the EQB felt that the board should be relieved of
its EIS review responsibilities in order to devote more time to directing the environmental
policy in the State.30 In 1979, the EQB proposed comprehensive legislation that would,
among other things, place the decision regarding the necessity of an EIS in the hands of the
lead agency. The EIS decision-making process would be decentralized by authorizing lead
agencies to make the final administrative decisions on the need for and the adequacy of-an
EIS. The EQB would retain its authority to make rules governing the process and could
intervene in EIS review at certain specified times. However, administrative decisions could no
longer be appealed to the EQB. Such appeals would be filed directly with the courts.31

Another interesting modification to MEPA that was adopted as a result of the recent
amendments was a change in the process for citizen input during the preliminary stages of
the environmental assessment process. Essentially, the system was converted from one
which encouraged confrontation to one which fostered cooperation. Under the operating
system, the responsible agency prepared an EAW and made a decision on the need for an
EIS. Any citizen or agency could comment on the decision within 30 days, but the only
means of provoking an official response from an agency on an EAW was to formally challenge
the decision in court.32 The new amendment to the law required the lead agency to consider
all comments received on an EAW prior to making its determination on the need of an EIS.
According to the Massachusetts Office of Environmental Affairs (the state office that
administers the law that served as the model for the new Minnesota law), these decisions are
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rarely appealed to the courts—many compromises occur and many: problems. are resolved
without resorting to judicialichallenge.3%

The State Environmental: Quality Review Act of' New York

The State Environmental Quality: Review Act (EQRA), section: 8:01Q1, et seq., New
York Envirommemtal Conservation Law;, establishied the environmentali impact analysis
requirements for the State: of New York. Under EQRA, the New Yaork Department of
Environmental Conservatian: is required to adopt rules, keep records, andigenerally administer
the law, 34

EQRA requires: lead agencies at all levels of government im New Yark--city, town,
village, county, and state--which either funds an action, directly umdertakes an action, or
issues an approval for an action, to make a determination of significance. Under EQRA, the
determination of significance, and thus, the decision to require: an EIS is the exclusive
authority of the lead agency. There is no administrative agency ar board in New York that
has the power to reverse or question this decision. Any person or agency aggrieved by a lead
agency's decision must take the matter to court.3%

The: Environmental Impact of Governmental Actions Act of
South Dakota ‘

The Environmental Impact and Governmental Actions Act of 1974 (EIGA) of South
Dakota, chapter 34A-9, South Dakota Codified Laws, provides that all agencies may prepare,
or have prepared by contract, an environmental impact statement on any major action they
propose or approve which may have a significant effect on the environment. In order to avoid
duplication, however, the law waives the state EIS requirement if a federal EIS is being
prepared for the action.36

The South Dakota Department of Natural Resources is required to administer the law
and must keep track of all federal and state actions (if any) requiring EISs. Unlike most state
laws, the preliminary document required under the EIGA is referred to as a draft
environmental impact statement (DEIS) not an "environmental assessment.” A DEIS is a
preliminary statement without the length and detail of a final EIS.. DEISs are required to be
. circulated and are open to public comments.37

In South Dakota, the decision to require or not require an EIS for any particular action
is placed with the lead agency. However, this decision is subject to reversal by two state
boards composed of lay persons who are appointed by the governor. Contingent upon the
type of activity being proposed, the matter being considered is directed to either the Board of
Water Management or the Board of Minerals and Environment. The required forum for the
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boards' decision-making duties on EIS matters is a public hearing. If a board decides that an
action requires an EIS, the board will designate the agency responsible for the coordination of
the EIS.38 ’

While the law authorizing South Dakota's boards to overrule agency decisions in EIS
matters has been in place since 1974, the boards have never been confronted with the
opportunity to exercise their powers. In fact, according to the Department of Water and
Natural Resources, there has never been a state EIS written in South Dakota over the entire
history of the law.32 According to the Department, there is not a great deal of development in
South Dakota that requires environmental impact analysis on the state level. Most of the
major developments in South Dakota requiring environmental review are federally-funded
actions such as large-scale irrigation projects or housing developments backed by federal
mortgage agencies such as the Farmer's Home Admin1istration.40 Under these
circumstances, the law exempts these actions from the state EIS requirement. The boards
have no power of oversight over NEPA affairs.

The Montana Environmental Policy Act

Montana's environmental impact statement requirements are enumerated under the
Montana Environmental Policy Act, (MEPA) chapter 69-6501, et seq., Montana Revised
Codes. MEPA established the Environmental Quality Council (EQC), which serves as the
legislative arm over the EIS process and drafts rules governing the system.4! In Montana,
EIS rules are drafted but not adopted by the EQC--draft rules are submitted to each agency
for review and individual adoption.42

In Montana, the task of determining the level of environmental review necessary for
any given action is placed with the lead agency. The EQC has no authority to reverse an
agency's determination. Under MEPA, citizens aggrieved by an agency's decision must
appeal that decision to the appropriate district court.43 '
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DISCUSSION OF ALTERNATIVES

The list of new alternatives that can truly be called innovative or realistic: following five
years of failed attempts to pass legislation to authorize the Environmental Council (Council) to
issue declaratory rulings on negative dgclaratioms is, quite understandably, very limited. No
amount of rewording and reworking legislation to authorize the Council to reverse agency
decisions will eliminate the fact that many agencies find this power to be unwarranted and
intrusive upon their functional responsibilities. The fate of any measure to grant the Council
this authority, more than likely, will parallel that of its predecessors. - Indeed, the lack of
realistic solutions offered by organizations amd individuals interviewed during the course of
this study to mitigate the possibility of another veto is: a reflection of this understanding.

To ascertain the prevalence of the use of such power by comparable EIS
administrative boards or agencies im atfrer jurisdictions, the federal Councit an Environmental
Quality anmd several state EIS programs were contacted. Whem described to EIS agency
personnel in other states, the situation in Hawaii was greeted with both surprise and
understanding. Surprise with regard to the enarmous powers of oversight exercised by the
Council im the past, and understandimg with regard to the administration's resistance to
endarse the use of this power. '

While the prospect of passing legislation to authorize the Council to issue declaratory
rulings seems bleak, several alternatives may exist to resolve the problem from a different
perspective. The purpose of this chapter is to review some of the alternatives available to
mitigate the problems associated with the appeal of agency determinations on EIS matters.
The alternatives include: (1)f|egisiative override of the Governor's veto; (2) establishment of a
board to mediate EIS disputes between aggrieved parties and the lead agency; and (3) the
establishment of a public input process during the environmental assessment stage of the
process to reduce disputes at the notice of determination stage.

Alternative I: Legislative Override of the Governor's Veto

If the Legislature is firmly committed to authorizing the Council to issue declaratory
rulings, it is likely that the only means available to pass legislation granting this authority is to
" override the veto that inevitably awaits its next effort. After five years of reintroduction, there
is little that can be suggested to improve the possibilities of passage of such a measure.
House and Senate bills in the past were not vetoed on the basis of poor drafting or technical,
non-substantive errors. It was the basic intent and purpose of each bill--to authorize the
Council to rule on agency decisions with regard to the need to prepare an EIS--that caused
their veto. The basic intent of the bills has been found to be inconsistent with the law
established under section 91-8, Hawaii Revised Statutes. Without amendments to Hawaii's
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Administrative Procedure Act to allow agencies to make determinations on questions which
may arise on other agencies' functional responsibilities (which is not recommended), the
intent and purpose of these bills will remain inconsistent with the law.

With the passage of such legislation, however, the Legislature should be prepared to
adequately staff the Council to support it in its analysis of petitions for rulings to ensure
accurate decision-making. Without sufficient staff support, the Council, which meets only on
a periodic basis, may find it difficult to develop responsible decisions on these issues.

Alternative Il: Develop a Mediation Panel to Mediate Disputes
Between Aggrieved Parties and Agencies

One suggestion that offers a novel approach to dealing with the problem of appeals of
agency decisions is the development of a mediation panel to resolve disputes that arise over
agency decision regarding EIS requirements. The panel, composed of an undetermined
number of experts trained in the art of mediation, would intervene in disputes over the need to
draft an EIS. The decision would be binding among the parties involved in the dispute.

While this alternative is refreshing in that it focuses on an approach not concerning
declaratory ruling powers for the Council, this method may also suffer from unwanted
problems if several details are not worked out. Some problems may include:

(M) The effect the mediation process may have on lengthening the timetable of the
current EIS process; ‘

(2 The fact that the panel's decision, like the Council's, would be just another
intermediate ruling subject to reversal by the courts; '

3 The fact that the dispute in question is to require or not to require an EIS--there
is no middle ground to such an issue--whatever decision the panel arbitrates,
an aggrieved party will emerge from the process;

4) The fear that this mechanism will promote frivolous challenges to agency
decisions;

(5) The fear that mediators may not possess the technical skills and background of
agency personnel trained to evaluate the impacts of their actions on the
environment; and

(6) The fact that this mechanism expands the bureaucracy involved in the
environmental review process and the belief that the administration's
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opposition to the issue will not be eliminated by simply placing the authority to
overrule with a mediation panel rather than with the Council.

Alternative lli: Establish a Public Notification/Comment Procedure to
Facilitate Citizen Involvement During the Environmental Assessment
Stage of the EIS Process.

- Because the focus of the debate over the past five years has centered on the
Council's authority to issue declaratory orders, inadequate emphasis has been placed on
solving the true cause of the problem--the inability of citizens groups to participate in the
decision-making process of state and county agencies.

One of the principal objectives of Hawaii's EIS law is to facilitate public involvement in
the environmental impact review process. Logically, the most effective means of promoting
awareness and involvement in this process is through timely public notification of the actions
under consideration. An important benefit of promoting public participation in the decision-
making process is the effect such involvement invariably has on reducing the public's
resentment over decisions made behind closed doors.

While the law requires notification and allows comment at various other stages of the
EIS process, the only legal mechanism made available to the public to voice its opinion on an
agency's determination is to contest that determination in court within the period allotted
under the law. In addition, public notice of an agency's assessment or consideration of any
given agency or applicant-generated proposal is not required until the assessment has been
concluded. Often, the first notice made to the public that an assessment was even underway
is through the publication of a negative declaration in the OEQC Bulletin. The natural
tendency of any concerned individuat would be to immediately contest the decision in
question--regardless of the nature or magnitude of the person's disagreement with the
agency's analysis. In this regard, the only mechanism presently available to any individual or
organization interested in contributing to an agency's decision during the assessment
process, promotes, rather than reduces confrontation.

- In light of the lessons learned in Minnesota (see chapter 4), an excellent aiternative to
promoting aggressive administrative confrontations in the EIS process is to allow interested
parties to comment on an agency's proposed action at the stage most vital to the formulation
of the agency's decision--the environmental assessment stage. Early notification and
"expanded awareness of actions in the process of agency assessment may:

(1) Decrease the frequency of frivolous challenges filed against agency decisions,
including challenges to "buy time" to study agency decisions;
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Decrease the delays and costs associated with appeals to the Council and to
the court;

Serve to neutralize the position of the Council in the EIS process in that the
power to influence the outcome of an agency's determination is contingent
upon an aggrieved party's initiative to submit comments, rather than the
Council's decision to follow through with the party's petition to act.

The negative aspects of a notification/comment requirement during the environmental
assessment stage may include:

(1)

)

)

Increases in the workload for agency personnel contingent on the volume of
comments received from the public;

Delays in agency decision-making due to the volume of new data that may
need to be considered; and

Increases in costs to agencies and applicants due to delays and worklioad
increases.

This concept may also be applied at any other point in the EIS process where public
input is found to be poorly facilitated.

~ While there were as many as eight bills submitted to the Legislature to allow the
Council to issue declaratory rulings on negative declarations, the Bureau found no measure
seeking to establish a public notification requirement in the law.
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Chapter 6
CONCLUSION

Summary

Hawaii's emvironmental impact statement process was established to create a system
to elevate the public's awareness of the impacts of gavernmental and other regulated actions
on the environment.. The: Legislature assigned: the Environmental Quality Commission,, and
subsequently, the: Environmental Council (Council), to assume the lead role in administering
the State's environmental impact statement law. Hawaii's: law, like thase of seweral other
states, was patterned after the National Environmental Policy Act of 1969 (NEPA). One
important principle of NEPA that has had an important influence on: the philasaphical bases of
most state laws. is that the: burden: of the law's enforcement. is placed upom the alert citizenry.

Hawaii's, Environmentall Council has long sought the authority to enforce certaim
elements of the law. Following several failed attempts to pass legisiation to authaorize the
Councill to. rule om agency issued "negative declarations”, the advice of the state Attorney
General was saolicited to clarify the Council's standing. Based om its finding that a statutory
mandate did not exist and the ruling of the Hawaii Supreme Court im a recent related case,
tie: Office of the Attormey General returned an advisory to the Council to restrict its use of its
paower issue rulings to matters involving their own statutes and rules. While the Attorney
General's advisory was far from a complete praohibition on the use of declaratory orders, the
apinion created a highly contentious situation between the Office of the Attorney General and
the Council. Frustration on behalf of the advocates of the Council’s authority has resulted in
questions as to the effectiveness of an environmental board that facks such authority.

Senate Concurrent Resolution No. 178 requests the Legislative Reference Bureau to
study the issues causing uncertainty over the Environmental Council's authority to issue
declaratory rulings. The Concurrent Resaolution requests the Bureau to submit a report on
possible alternatives to mitigate this uncertainty, including specific amendments ta the law.
The Bureau's findings and recommendations are presented in this chapter.

Findings

Based on the information gathered in this study, the Bureau finds little evidence to
support the notion that Council's lack of authority to overrule agency determinations
constitutes a "serious administrative deficiency"! in the environmental review process. The
Bureau also finds that it is somewhat inappropriate to characterize the status of the Council's
authority to exercise such powers as "uncertain".2 In light of the Attorney General's recent
advisory opinion, the Hawaii Supreme Court's ruling in Fasi v. HPERB, the long history of
vetoes of legislative measures specifically establishing the Council's powers in this area over
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the years, and the fact that despite all of this effort, the law continues to remain silent on the
matter, it can be argued with certainty that a state law and policy on the use of this power by
the Council does not exist. The state Attorney General is the -highest legal counsel of the
State. Questions as to the authority of the Council to rule on EIS matters have already been
answered in several advisories issued by the office.

Some proponents of the Council's power contend that because the Legislature granted
the Council decision-making powers in situations wherein an applicant is aggrieved by an
agency's rejection of the applicant's final EIS, the Legislature probably intended to allow the
Council to exert similar powers over agencies during the environmental assessment stage.
This argument is not particularly convincing, and in fact, more appropriately supports the
point of view that the Legislature more than likely never intended--under the original Act--to
extend this power and responsibility to the Council. While all other powers and duties of the
Council are explicit, the authorization to overrule agency decisions on matters regarding the
necessity of an EIS does not exist.

Although the advisory to the Council from the state Attorney General advises the
Council against engaging in its former practice of overruling agency actions, the notion that
the advisory has, in effect, rendered the Council "powerless" is an overstatement. The
Council's power to issue declaratory rulings on questions that are relevant to actions the
Council may undertake in the exercise of its powers has not been removed. Under its broad
mandate to determine and maintain the quality of the State's environment, the Council
possesses broad powers to educate and inform the public of governmental actions affecting
the environment. In addition, the Council continues to retain standing under the law to be
adjudged an aggrieved party in bringing any judicial action against a determination that an
EIS is or is not required for any given action.3

Comparatively speaking, the power of oversight exercised by the Council over state
and county agency determinations until its receipt of the state Attorney General's advisory
was quite extraordinary. Aside from the program in ‘South Dakota, which, practically
speaking, has little relevance in terms of applicability to Hawaii's program, no other state
agency contacted during this study possessed the power to question or ovefrule lead agency
determinations at any point in the EIS process. In fact, an example highly supportive of the
notion that such power may be somewhat inappropriate was found in Minnesota.

While it is insufficient to simply argue--on the basis of the Minnesota example--that the
powers and duties that led to thé problems experienced by Minnesota would lead to similar
difficulties in Hawaii, several lessons can be  learned through the Minnesota case.
Throughout the history of Hawaii's law, the Council functioned somewhat identically (albeit
without comparable authority under the law) to the Minnesota Environmental Quality Boarad
(EQB). Clearly, however, the management problems that seemed to plague the Minnesota
program did not seem to affect Hawaii's operation. Quite understandably, therefore, the
perspective held by Hawaii's Council on this issue differs substantially from the perspective
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held by Minnesota's EQB. In fact, the views of the agencies are literally reversed--the
statutory element of its powers and duties found to be most problematic by the Minnesota
EQB, is the very element of the law Hawaii's Council has fought so persistently to take on
officially. '

As stated earlier, the problems encountered by Minnesota's program with regard to
declaratory orders do not assure failure for programs elsewhere. However, the approach
taken in Minnesota to resolve the EQB's problems seems to be the most rational answer to
the Council's current dilemma. Essentially, by recognizing the true cause of the problem--the
inability of citizens to comment on agency actions during the environmental assessment

. process--the Minnesota EQB rendered moot the issue of administrative enforcement during

the EIS process. Because of this action, the true objective of the all parties involved--to have
a voice in the process--was achieved. Problems relating to high legal fees, wasted time, and
an unsympathetic judiciary may also be mitigated to some degree. Likewise, agencies may
also find that their determinations may be received with less astonishment when the public is
aware of their activities from the outset.

Although there is sufficient evidence to support the claim that negative declarations
are often issued inappropriately by state and county agencies, this problem is not a function
of the Council's lack of power to overturn them. More than likely, it is a problem of the
agencies' inability to interpret the law and rules of the environmental impact statement
process. The problem of defining "significance" is a hurdle faced by many EIS programs in
the United States. While the clarification of "significance" under Hawaii's law is beyond the
scope of this study,* it is important that the Legislature recognize the basic cause of the
problem being addressed. ‘

Recommendation

In light of the Administration's opposition to legisiation authorizing the Environmental
Council to exercise broad powers of oversight over agency decisions made during the
environmental assessment process, the Bureau recommends that the Legislature consider
other alternatives. While no alternative carries a guarantee to satisfy all parties, it is
recommended that the Legislature seek to mitigate rather than exacerbate the problem of
inter-agency conflicts in the EIS process. It is apparent that the true objective of most
concerned individuals is to have the opportunity to contribute to the decision-making process
of state and county agencies, not to threaten the progress of their projects through appeals to
the Council. The legal mechanism to contest the findings of lead agencies has existed since
the enactment of the law, duplication of this function at the administrative level regardless of
whether it is placed within the Council or a mediation panel will serve to polarize the agencies
and entrench them in their positions at the outset of the process. In this regard, the Bureau
recommends that the Legislature consider amendments to the EIS law to facilitate public
notification and comment during the environmental assessment process.
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ENDNOTES

Standing Committee Report 1637 on Senate Concurrent Resolution 178, Fifteenth Legislature, 1989, State of
Hawaii.

Ibid.

Hawaii Rev. Stat., sec. 343-7(b).

House Concurrent Resolution No. 267, adopted by the Legislature during the Regular Session of 1987, )
requested the Environmental Council, the OEQC, and the Environmental Center require the categories of

action that require environmental review under chapter 343, Hawaii Revised Statutes. Recommendations.
were submitted to the Legislature to improve the process.
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Appendix A

STANDING COMMITTEE REPORT NO. |63 l

Honolulu, Hawail

APR 1 4 , 1989

Honorable Richard S. H. Wong
President of the Senate
Fifteenth State Legislature
Regular Session of 1989
State of Hawaii

Sir:
RE: S.C.R. No. 178

Your Committee on Agriculture, to which was referred S.C.R.
No. 178 entitled:

"SENATE CONCURRENT RESOLUTION REQUESTING A STUDY ON THE
ISSUANCE OF DECLARATORY RULINGS BY THE ENVIRONMENTAL
COUNCIL, "’

begs leave to report as follows:

The purpose of this concurrent resolution is to have the
Office of State Planning study the issues causing uncertainty
over the authority of the Environmental Council to issue
declaratory rulings and to report its findings and
recommendations to the 1990 legislature. The study should also
propose ways to mitigate this dilemma and include proposed
amendments to the law.

The Environmental Commission was recently advised by a
deputy attorney general that it could no longer issue declaratory
rulings. This conflicts with the Commission's past practice of
issuing such rulings and poses a serious administrative
deficiency in the present environmental process.

Your Committee received supporting testimony from the Office
of State Planning, the Environmental Center of the University of
Hawaii at Manoa and the American Lung Association.

In accordance with the Office of State Planning's
recommendation, your Committee has amended this concurrent
resolution to have the Legislative Reference Bureau conduct the
study. Therefore, the Legislative Reference Bureau has been

SSCR SCR178 SDl1 SMA ' RFS1721
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substituted for the Office of State Planning in the first "BE IT
RESOLVED" clause and the second and third "BE IT FURTHER

RESOLVED" clauses.

Your Committee on Agriculture concurs with the intent and
purpose of S.C.R. No. 178, as amended herein, and recommends its
adoption in the form attached hereto as S.C.R. No. 178, S.D. 1.

Respectfully submitted,

Qonso O Dte e

DONNA R. IKEDA, Chairman

MALAMA SOLOMON,j(]ce Chairman

A

MES AKI, Member

Crt ek

LEHUA FZRNANDES SALLING, Membir

Scugd,

GERALD T. HAGINO, Member

Bl S

BERTRAND KOBAYASH', Member
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RICHARD M. MATSUURA, Aember
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THE SENATE S_.C.R. NO. 178

FIFTEENTH LEGISLATURE, 1989 : S.D. 1
STATE OF HAWAII

SENATE CONCURRENT
RESOLUTION

REQUESTING A STUDY ON THE ISSUANCE OF DECLARATORY RULINGS BY THE
ENVIRONMENTAL COUNCIL.

WHEREAS, through the enactment of the envirommental impact
statement law, the Legislature established an envirommental
review process to integrate the review of environmental concerns
with the planning processes of the State and counties and to
alert decision makers of potential significant envirommental
effects that might result from the implementation of eertain
actions; and )

WHEREAS, this review process is desirable because
environmental consciousness is enhanced, cooperation and
coordination are encouraged, public participation during the
review process benefits all parties involved and society as a
whole, and potential adverse impacts may be reduced; and

WHEREAS, the Environmental Council was created as part of a
system to stimulate, expand, and coordinate efforts to determine
and maintain the optimum quality of Hawaii's environment; and

WHEREAS, the Environmental Council is empowered to make,
amend, and repeal the rules administering the environmental
impact statement law; and

WHEREAS, section 11-201-21, Hawaii Administrative Rules, was
adopted by the Environmental Council and authorizes the Council
to issue declaratory orders on the applicability of any statutory
provision or any rule or. order of the Council and to make
determinations under the environmental impact statement law; and

WHEREAS, section 11-201-25, Hawaii Administrative Rules,
authorizes the Council to issue a declaratory order, on its own
motion or upon request but without notice or hearing, to
terminate a controversy or to remove uncertainty; and

WHEREAS, the Legislature passed S.B. No. 2860, S.D. 1,
H.D. 1, C.D. 1, during the 1988 Regular Session, which authorized
the Council to issue, on petition of an interested person or

RFS1721 SCR178 SD1 SMA
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agency or on its own motion, a declaratory ruling or advisory
opinion on the applicability of any statutory provision of the
environmental impact statement law or of any rule or order
adopted by the Council on matters pursuant to the law; and

WHEREAS, the Governor vetoed S.B. No. 2860 on June 14, 1988;
and - v

WHEREAS, the Environmental Council has received five
petitions for declaratory rulings since December 1987, and has
not ruled on any of them; now, therefore,

BE IT RESOLVED by the Senate of the Fifteenth Legislature of
the State of Hawaii, Regular Session of 1989, the House of
Representatives concurring, that the Legislative Reference Bureau
is requested to study the issues causing uncertainty over the
Environmental Council's authority to issue declaratory rulings
and to propose ways to mitigate that uncertainty, including
specific amendments to the law; and

BE IT FURTHER RESOLVED that the study be conducted in
consultation with the Environmental Council, Department of the
Attorney General, Environmental Center, Office of Environmental
Quality Control, the Mayor of each county, and interested public
and private organizations; and

BE IT FURTHER RESOLVED that the Legislative Reference Bureau
is requested to submit a report of its findings, recommendations,
and if necessary, proposed legislation to the Legislature not
later than twenty days prior to the convening of the Regular
Session of 1990; and

BE IT FURTHER RESOLVED that certified copies of this
Concurrent Resolution be transmitted to the Director of the
Legislative Reference Bureau, the Attorney General, the Director
of the Environmental Council, the Director of the Office of
Environmental Quality Control, and the Mayor of each county.

RFS1721 SCR178 SD1 SMA
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PROPOSE PROJECT

IS
ACTION SUBJECT TO
CHAPTER 343

S
ACTION EXEMPT

DOES
ACTION HAVE SIGNIFICANT
EFFECTS

FILE NEGATIYE
DECLARATION

CHANGE DETERMINATION

| S
_(ru.z E!S PREPARATION NOTICE |—

30-DAY CONSULTATION PERIOD FROM
PUBLICATION OF THE NOTICE IN THE

OEQC BULLETIN

[RESPOND TO COMMENTS |

45-DAY REVIEW PERIOD FROM
PUBLICATION OF THE DRAFT IN THE
OEQC BULLETIN

| RESPOND TO COMMENTS |

FILE FINAL EIS

ACCEPTABLE

PROCEED WITH PROJECT
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Appendix C

Chapter 343, HRS, Environmental Documents Processed
' (By Calendar Year)

1984 1985 1986 1987%
Negative Declarations 216 232 256 135
Preparation Notices 15 19 38 15
Draft 34 19 29 13
Environmental
Impact Statements
Final 22 17 24 18
Environmental
Impact Statements
Acceptance/ 21(13) 16(7) 23(6) 19(7)
Non-Acceptance 4(02) 0(0) 2(0)* 0(0)*

*Published between January 1, 1987 and July 31, 1987
( ) Governor's Acceptance/Non-acceptance
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Appendix D
CHAPTER 343 MATTERS BROUGHT TO THE ENVIRONMENTAL COUNCIL, 1984-1988

Question Accepting
Matter Reason Before Council Brought by Agency Action by Council
1984
Keopu Heights Subdivision Letter to previous Environ- Affected HI DPW Acknowledged receipt of
Improvements mental Quality Commission landowner notice and explained role
objecting to the accept- of Council,
ability of the environ-
mental assessment; notice
of existence and intent to
protect ancestral burial
sites adjacent to or within
the path of the proposed
flood control drainage
channel,
Kahuku Shrimp Farms Negative declaration UHEC DLU Rendered opinion that
challenge. negative declaration was
inappropriate; according
significance criteria,
project will have a sig-
nificant impact because
the size and nutrienf
loading of the discharge
would affect coastal
waters.
GP Amend.; Ag. to Ind. Negative declaratiogp Communi ty Kauai Rendered apinion that
challenge. Fg§jgenté Planning notice of determination

Dept. did not fully comply
: with the rules and that
the determination was

to
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Matter

Lahaina Shopping Center

Aliomanu Vista Hui
GP Amendment

Abandoned Vehicles
Collection Center

Makena Road

Kokee Logging

Reason Before Council

Council staff questioned
sequence of evaluation
in making negative

declaration determination.

For information.

For information.

Petition for Declaratory
Ruling regarding whether
an action is being imple-
mented prior to the
preparation of an EA and
the filing of a notice of
determination.

Whether EA should have
been done.

Question Accepting
Brought By Agency
Environmental Maui PC
Council staff

Private Kauai

individual Planning

Dept.
Kawai Nui bDpPwW
Heritage
Foundation
County DLNR, Maui
Council
member
Conservation DLNR
Council

Action by Council

questionable because
the agency did identify
a significant potential

impact.

Rendered opinion that the
negative declaration was
based on an assessment
which did not fully comply
with the EIS rules in that
recommended technical
studies should have been
conducted prior to
rendering the determi-
nation.

No action.

No action.

Dec. Ruling No. B84-03:
Agencies advised that no
further administrative
actions should be taken
until an EA has been
completed and a deter-
mination made and filed.

Letter to DLNR stating
position that activity
does not appear to
be exempt from EA.
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Matter

Puu Lani Ranch
(1984-1985)

Haleakala Dish

Kakaako; HCDA

Rulemaking

Maui Water System

Farms of Kapua

Reason Before Council

Whether EA should have

been done.

Whether EA should have

been done.

Petition for Declaratory
Ruling regarding whether
a supplemental EIS
should be done.

Petition for Declaratory
Ruling regarding whether
rultemaking constituted
an "action" therefore

subject to assessment.

Petition for Declaratory
Ruling regarding whether
an action was being imple-
mented prior to the
acceptance of the EIS.

Request for Recommendation
re: EIS acceptability.

Question
Brought By

Conservation
Council

Sierra Club

Private
citizen

Private

citizen

Community

association

LUcC

Accepting
_Agency

DLNR; DOH

DLNR

OEQC/
Gov.

LuUC

Action by Council

Letter to DLNR regarding
compliance with Chapter
343, HRS.

Since EA/Negative Decta-~
ration had been completed,
DLNR sent a letter
encouraging follow=up on

mitigation measures.

Dec. Ruling No. 84-01:
HCDA shall prepare and
submit a supplemental
statement for the Makai
Area Plan.

No ruling issued; more
appropriate to address
through EIS rules revi-
sion.

Dec. Ruling No. 84-02:
County of Maui advised to
halt all further activity
implementing the action
until the EIS is accepted.

Refused to issue formal
recommendation, but for-
warded results of staff
review of conformance
with procedural and con-
tent requirements,
emphasizing that review
did not address substan-
tive or technicail

accuracy.
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Matter

Lanikai Hale

Makaha Wells

1985

BWS Master Plan for
Windward Oahu

Keopu Heights Subdivision

Hyatt Regency Waikoloa

Hyatt Regency Waikoloa

Reason Before Council

Request for Recommendation
re: EIS acceptability.

Whether project impile-
mented prior to EIS
acceptance.

Whether EIS too voluminous
to review.

Negative declaration chal-
ienge.

Negative declaration
challenge.

Negative declaration chal-
lenge.

Question Accepting
Brought By Agency
DLNR DLNR
UHEC BWS
Kawai Nui BWS
Heritage

Foundation

Subdivision HI DPW
landowner

UHEC HI PC
DLNR request DLNR

for comments

Actiaon by Council

Refused to issue formal
recommendation, but for-
warded resutls of staff
review of conformance with
procdural and content
requirements, emphasizing
that review did not
address substantive or
technical accuracy.

No action, but staff
directed to look into
matter.

No action.

Reiterated and clarified
purpose of EA and agency’s
responsibilities under
Chapter 343.

Expressed concern that
negative declaration
determination appears
deficient because it did
not take into account the
entire project and there-
fore did not fully
address the cumulative
effect of the project.

Requested a formal opinion
from AG regarding whether
agency limited by permit
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Matter

South Kohala Resort
(1985-19886)

Yacht Harbour Plaza

HCDA

Mahinahina Airport

Olomana-Maunawili Sewer

Hydroelectric Project:

Wailuaiki Stream, Maui

Reason Before Council

Negative declaration chal-
lenge.

Whether Supplemental EIS
required.

Clarifiecation of 1884
Dec. Ruling,

Concern with impact aon
envirenment.

Concern with alignment
of sewer line

Whether project being
implemented prier tg
EIS acceptance.

Question
Brought B

Private

citizen

Private
citizen &
Neighborhood
Board

HCDA

Private

citizen
Kawai Nui
Heritage
Feyndatign

sierra Club

Accepting
Agency

HI PC

DLU

Action by Counci)

jurisdiction in assessing
proposed action.

Informed agency that
entire project should
have been assessed, not
only portion that trig-
gered Chapter 343
review, Requested AG
assistance in supporting
Council participation

in plaintiff’s appeal.

Informed agency that rules
did not provide for
addendums to incorporate
additional information or
the introduction of new
materials. Council

did not find adequate
basis far questioning
determination.

Informed agency that EA
required for projects that
fall within applicable
cafegories.

Ne jurisdiction.

Ne aection,

Informed agency that
prejeect shauld not be
implemented priaor to
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Matter

Queen’s Beach

General Obligation Bonds

Mokuleia Development
Corp.

Na Pali Coast Tour
Boats

Waiehu Beach Revetment

Reason Before Council

Petition for Declaratory

Ruling regarding applic-

ability of Chapter 343
to City and County of
Honolulu general plan
and development plan
amendments.

Whether EA required.

Whether EA required.

Whether EA required.

Concern with impact on
environment.

Question
Brought By

Life of the
Land

0EQC

Private
individuals

Private

citizen

Conservation

Council

Accepting
Agency

DGP

HI Plan-
ning
Dept.

DGP

Action by Council

completion of EIS

process.

Dec. Ruling No. B86-01:
EIS process must be
completed prior to Chief
Planning Officer making
a recommendation on
general plan and
development plan amend-
ment applications, which
would result in
designation other than
agriculture, or preser-

vation,

Deputy AG advised that
project funded with
general obligation
bonds must be environ-
mentally assessed.

Reiterated that an EA is
required for a general

pJan amendment.

No action, other agencies
handling problem.

No action.
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Matter

Makena Road

Water Lease (License)

Yacht Harbour Plaza

Kahawainui Stream

South Kohala Marina

1987

Resort Development
at Mokuleia, Oahu

Draft EIS

Reason Before Council

Petition for Declaratory
Ruling challenging
negative declaration.

Petition for Declaratory
Ruling challenging
negative declaration.

Whether second EA required.

wWhether City and County can
accept Federal EIS to
satisfy Chapter 343.

Whether Supplemental EIS
could be prepared when
details are kiown.

Review the procedures
required by DGP in draft-
ing the EIS.

Ruling on the propriety of
including incomplete
reports in DEISs.

Question
Brought By

Hui Alanui
0 Makena

Life of the
Land

Private
citizen

0EQC

HI Planning
Dept.

Private

citizen

UHEC

Accepting
Agency

Maui PC

DLNR

DLU

DLU

HI Plan-

ning Dept.

DGP

Action by Council

Dec. Ruling No. 86-02:
Directed the County to
withdraw its nega-

tive declaration and to
prepare an EIS because
agency EA recognized the
cultural value of the
road.

Dec. Ruling No. 86-03:
Information provided by
agencies should be
considered in EA and
determination.

Ruled that a second EA not
required for the project.

Ruled that agency cannot
accept Federal EIS to
satisfy Chapter 343.

Confirmed OEQC advice that
supplemental EIS could be
prepared when specific
details known.

No action.

Dec. Ruling No. B7-1:
Incomplete reports in
DEISs compromise the

intent and purpose of
Chapter 343.
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Chinatown Gateway Project

Adoption of Instream
Flow Standards

Hawaiian Riviera Resort

Neil Blaisdell Parking

Structure

Source:

Reason Before Council

Ruling on negative
declaration.

Applicability of Chapter
343.

Rule on the adequacy of
the EIS.

Appeal of negative decla-
ration.

Office of Environmental Control Records.

Question
Brought By

American Lung
Assn.

Life of the
Larid

Private

citizen

American Lung

Assn.

Accepting
Agency

Dept. of
Housing

and Com=~
munity
Development,
C&C of
Honolulu

DLNR

c&l of

Honolulu

Action by Council

AG advised the Council
that it had no jurisdic-—
tion to rule.

AG advised the Council
that it had no jurisdic-

tion to rule.

AG advised the Council
that it Had no jurisdic-
tion to rule.

AG advised the Council
that it had. ro jurisdic=-
tion to rule.



Appendix E

Fasi declares war on lung association

By Andy Yamaguchi
Advertiser Government Pureau

Mayor Frank Fasi this week
called two American Lung As-
sociation of Hawaii officials
“repugnant zealots” and vowed
to torpedo the group’s fund-
raising efforts.

In a letter Thursday to asso-
ciation President Austin Dias,
Fasi accused the group of
“blackmailing” developers and
city government by insisting
on expensive environmental
studies.

Association officials Monday
criticized city and state agen-
cies for not requiring environ-
mental impact statements for
gseveral downtown construction
projects, saying more stringent
air-quality studies were needed.

The association has two on-
going lawsuits against the city.

“The Lung Association’s mis-
guided strategies are producing

Source:

Mayor Frank Fasi
Lots of oifactory adjectives

only negative results,” Fasi
wrote, “making no real or sig-
nificant change in the erviron-
ment, but costing millions of
dollars and slowing badly need-
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ed housing construction.”

Fasi also said Jim Morrow,
the association’s environmental
health director, has a conflict
of interest because he also does
private consulting work, pre-
paring impact statements for
developers.

Fasi called Morrow and He-
lene Takemoto, the associa-
tion’s environmental health
chairwoman, “repugnant zeal-
ots.” Morrow and Takemoto did
the criticizing of the eity Mon-
da;

Y,

“I will make it a point to
work against your fund-raising
efforts, and tell my friends and
associates to do the same,” the
mayor wrote.

Fasi used the terms, “foul
odor,” “stink,” “strange aroma”
and “fetid and irresponsible” in
his strongly worded letter.

Dias said, “It's unfortunate
that he chooses to respond that
way. It kind of clouds the is-

Honolulu Advertiser, October 25, 1989.

sue.” He said if their fund-rais~
ing is hurt, it is the public that
will suffer.

Takemoto said the group is
“not anti-development”™ but is
nonetheless an environmental
watchdog. “If we weren’t doing
this job, who would?” she said
in a written statement.

Takemoto said Morrow is of-
ten. hired as a private consul-
tant. “At those times, he does
not act in the capacity of a
lung association: employee, nor
does he compromise his belief
that Hawaiii should maintain
the: highest standards of air
quality,” she said. She also:said
his: consultancy is beside: the
point of whether the city
should conduct. stricter air-
quality studies:

Morrow said he: would: let Ta-
kemoto’'s statement speak for
him: as well.



NOTICE OF ENVIRONMENTAL
IMPACTS OF THE
PAN PACIFIC PLAZA

On August 8, 1988, a Negative Declaration was published in
the State’'s OEOC Bulletin for the proposed Pan Pacific Plaza
project (then known as the FSA Galleria/Union Mall project) in
downtown Honolulu. By that notice, the City & County of
Honolulu Department of Public Works declared that the pro-
posed project would have no significant impact on the local
environment.

The State Office of Environmental Quality Control wrote to
the City and stated that it believed there were numerous im-
pacts including air quality, air movement, and historic sites.
The OEQC Director concluded by stating that the scope of the
project was large enough to warrant an environmental impact
statement. The American Lung Association of Hawaii also
notified the City of its conclusion that the City’s determination
was erroneous and that an environmental impact statement
was required. It pointed out that a highrise office building with
an 800-stall parking garage would invariably attract more traf-
fic into the already congested downtown area and that air
quality would deteriorate further. The Lung Association aiso
notified the City that field measurements at Tamarind Park
showed that existing air quality in the project area was already
worse than the “worst case” future pollutant levels predicted in
the environmental assessment utilized by the City in making its
determination. The Association’s analysis indicated that ‘‘worst
case” carbon monoxide levels would exceed State air quality
standards and possibly exceed Federal health standards.

Despite the clear indications of impacts which, under state
law, would trigger the requirement for an environmental impact
statement, the City still refused to reverse its determination.
Due to the City’s failure to resolve the issue, the Association
and the project developer have discussed the impacts associ-
ated with the project and agreed upon a number of mitigation
measures which the developer will implement. These are being
presented in another public notice published by the developer.

AMERICAN LUNG ASSOCIATION OF HAWAII

245 North Kukui Street
Honolulu, Hawaii 96817

Source: Honolulu Advertiser, October 25, 1989.
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Appendix F

Suit demands
an EIS on Maui

alrport expansion

Bv Edwin Tanji
Adiertiser Maui County Bureau

WAILUKU — Two Maui citi-
zens groups and the Sierra
Club yesterday filed a lawsuit
seeking to force. the state air-
ports division Lo prepare an en-
vironmental impact statement
on its plans for expanding Ka-
hului Airport. -

The suit notes that the air-
ports division has received per-
mits for a number of individual
projects in the overall expan-
sion plan — including construc-
tion -of a runway safety area
and construction of sections of
a new terminal building.

In each case. the state filed a
notice of no significant envi-
ronmental effect from the indi-
vidual projects.

Attorneyv Isaac Hall. who
filed the suit in 2nd Circuit
Court on behalf of the Sierra
Club Legal Defense Fund. said
there - is a native Hawaiian
burial site in an areca where an

airport parking = apron is
planned. S
~Native Hawaiians should

have an opportunity to com-
ment on and demand a re-
sponse from the airports divi-
ston on the impact of the
project on the cultural sites,
said attorney Arnold Lum of
thc Legal Defense Fund.

State airports officials. were
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not available to comment on
the suit vesterdayv.

The suit follows an action
filed in February by residents
of the Spreckelsville area de-
manding that the airports. divi-
sion limit night flights and take
other steps to _reduce the noisc
impact from aircraft operations.

The Maur Air Traffic Associ-
ation. which includes many
Spreckelsville residents. 15 a
complainant in hoth suiis.

.Stephen Pitt. a. member of
the association. said there has
been no .resporise from the
state on providing noise abate-
ment from Kahuiuw Airport op-
erations.

“We are concerned about the
uncontrolled growth of the air-

~port. We would like to sce the

state follow the laws like any-
one else.” he said.

While an environmental im-
pact statement would not stop
the expansio.. Pitt said it
would mean the state would
have to address issues of noise
and the potential for increased
air traffic. The state ‘also would
need o respond to objections
raised by residents. he said.

The state House also has
urged that an impact statement
be prepared before further air-
porl expansion occurs. A House
resolution asking for an -impact
statement was  approved in
April.



STAND. COM. REP. NO. ,é’/

Honolulu, Hawaii

ﬂPkIl— /o~ ¢ 1989

RE: H.C.R. No. 137

Honorable Daniel J. Kihano
Speaker, House of Representatives
Fifteenth State Legislature
Regular Session of 1989

State of Hawaii

Sir:

Your Committees on Planning, Energy, and Environmental
Protection and Transportation, to which was referred H.C.R. No.
137 entitled:

"HOUSE CONCURRENT RESOLUTION REQUESTING AN ENVIRONMENTAL
IMPACT STATEMENT FOR THE EXPANSION OF THE KAHULUI AIRPORT,"

beg leave to report as follows:

The purpose of this concurrent resolution is to direct the
Department of Transportation (DOT) to prepare an Environmental
-Impact Statement (EIS) for the expansion of the Kahului Airport
pursuant to Chapter 343, Hawaii Revised Statutes.

In enacting Chapter 343 the legislature found that an
environmental review process will integrate the review of
environmental concerns with existing planning processes of the
State and counties and alert decision-makers to significant
environmental effects which result from the implementation of
certain actions.

Your Committees are hesitant to use legislative directive
with regards to the preparation of EIS’'s. However,
responsibility for enforcement of EIS rules have been
controversial ever since the 1983 revisions of Chapters 341 and
343. Legislative actions since 1983 have repeatedly expressed
the intent to clarify these ambiguities by making it clear that
the Environmental Council has the ability to issue Declaratory
rulings with regard to the application of certain rules relative
to Chapter 343, This issue also brings to light the need for an

HSCR PEP HCR137
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STAND. COM. REP. NO. /&/

Page 2

administrative appeal procedure of an agency’s determination.
While your Committees are concerned with the precedent of
legislative initiation of specific EIS preparation, the
particular issue now in question is too serious to suggest a
delay for legislative clarification of the Council’s authority.

Your Committees finds that the DOT has issued well over
fifteen negative declaration since 1978 concernimng various
development and expansion projects at the Kahului Airport.
Section 200-12, State Environmental Impact Statement Rules,
explicitly directs agencies to consider every phase of a proposed
action, the expected consequences, both primary and secondary,
and the cumulative as well as short and long-term effects of the
action. Various aspects of expanding Kahului Airport,
individually and collectively, may have a significant effect on
the environment; consequently the preparation of an EIS is
required by law.

Your Committees on Planning, Energy, arnd Environmental
Protection and Transportation concur with the intent and purpose
of H.C.R. No. 137 and recommend its adoption.

Respectfully submitted,

COMMITTEE ON TRANSPORTATION COMMITTEE ON PLANNING,
ENERGY, AND ENVIRONMENTAL
PROTECTION

E&m

P L T OSHIRO, Chairman

ED BYBEE Vice Lhairman

ol

OSALYN AKER,'Member

PETER K. APO, Member

(:;E;LL4MJ69?7L_
ROMY M. ACHOLA, Member REB BELLINGER, Member

HSCR PEP HCR137
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HOUSE OF REPRESENTATIVES H ' C ' R ' N O ' \ 3 '7

FIFTEENTH LEGISLATURE, 1989
STATE OF HAWAII

HOUSE CONCURRENT
RESOLUTION

REQUESTING AN ENVIRONMENTAL IMPACT STATEMENT FOR THE EXPANSION OF
THE KAHULUI AIRPORT.

WHEREAS, in enacting Chapter 343, Hawaii Revised Statutes,
the Legislature found that the quality of humanity’s environment
is critical to humanity’s well-being, that humanity’s activities
have broad and profound effects upon the interrelationships of
all components of the environment, and that an environmental
review process will integrate the review of environmental
concerns with existing planning processes of the State and
counties and alert decision-makers to significant environmental
effects, which result from the implementation of certain actions;
and

WHEREAS, Section 343-5, Hawaii Revised Statutes, defines the
circumstances under which environmental assessments will be
required for agency and applicant actions in order to determine
potential environmental impact; and

WHEREAS, Section 200-12, State Environmental Impact
Statement Rules, directs agencies to consider every phase of a
proposed action, the expected consequences, both primary and
secondary, and the cumulative as well as short and long-term
effects of the action; and

WHEREAS, the Department of Transportation is responsible for
airport development within the State and has prepared master
plans and environmental impact statements for most state
airports; and

WHEREAS, there have been at least fifteen negative
declarations issued since 1978 concerning various development and
expansion projects at the Kahului Airport and no environmental
impact statement has yet been released by the Department of
Transportation; and

WHEREAS, there have been expressions of citizen concern on
Maui about the ongoing expansion of the Kahului Airport without
the prior preparation and public review of an environmental
impact statement; now, therefore,

HCR HMS 7702 55



oge?  H.C.R. NO 137

BE IT RESOLVED by the House of Representatives of the
Fifteenth Legislature of the State of Hawaii, Regular Session of
1989, the Senate concurring, that the Department of
Transportation is directed to prepare a comprehensive
environmental impact statement pursuant to Chapter 343, Hawaii
Revised Statutes, for the short and long-term development of the
Kahului Airport; and

BE IT FURTHER RESOLVED that the draft environmental impact
statement shall be prepared and made available for public review
not later than January 1, 1990; and

BE IT FURTHER RESOLVED that certified copies of this
Concurrent Resolution be transmitted to the Director of
Transportation, the Director of the University of Hawaii
Environmental Center, the Director of the Office of Environmental
Quality Control, the Chairperson of the State Environmental
Council, the Mayor of Maui, and the Chairman of the Maui County
Council. '

MAR 1 7 1989

HCR HMS 7702 56



§11-201-21 Appendix G

SUBCHAPTER 7

DECLARATORY RULINGS

§11-201-21 PpPetitions for declaratory rulings.
(a) On petition of an interested person or agency,
the council may issue a declaratory order as to the
applicability of any statutory provision or any rule
or order of the council and may also make
determinations under chapter 343, Hawaii Revised
Statutes. The petition shall conform ¢to the
requirements of section 11-201-9 and shall contain:

(1) The name, address, and telephone number of
each petitioner;

(2) The signature of each petitioner;

(3) A designation of the specific provision,
rule, or order in question, together with a
statement of the controversy or uncertainty
involved;

(4) A statement of the petitioner's interest in
the subject matter, including the reasons
for submission of the petition;

(5) A statement of the petitioner's position or
contention; and ;

(6) A memorandum of authorities, containing a
full discussion of reasons and legal
authorities, in support of the position or
contention.

(b) The council shall inform the public
regarding petitions for declaratory rulings in the
office’'s periodic bulletin. Within thirty days after
the submission of a petition for declaratory ruling,
the council shall either deny the petition in
writing, stating the reasons for the denial, or issue
a declaratory order on the matters contained in the
- petition, or set the matter for hearing, as provided
in section 11-201-23, provided that if the matter is
set for hearing, the council shall render its
findings and decision within fifteen days after the
close of the hearing. Any determination by the
council regarding the petition for declaratory ruling
shall be published 1in the ©office's periodic
bulletin.

(c) The council, without notice or hearing, may
dismiss a petition for declaratory ruling that fails
in material respect to comply with the requirements

57



§11-201-23

of this section. (eg£. DEC 06 1985 ]  (Auth:
HRS s)§91-2, 91-8, 343-6) (Imp: HRS §§91-2, 91-8,
343-6

§11~201-22 Refusal to issue a declaratory
order. The council, for good cause, may refuse to
issue a declaratory order with specific reasons for
the determination. Without 1limiting the generality
of the foregoing, the council may so refuse where:

(1) The question is speculative or purely
hypothetical and does not involve existing
facts, or facts that can be expected to
exist in the near future;

(2) The pet1t10ner s interest is not of the type
that would give the petitioner standing to
maintain an act;on if 3judicial relief is
sought;

(3) The issuance of the declaratory order may
affect the interests of the council in a
litigation that is pending or may reasonably

: be expectedito arise; and s

(4) The matter is not within t jurisdiction of
the council. [Eff. Pﬁc L ]
(Auth: HRS §§91-2, 91-8, 343-6) (Imp: HRS
§§91-2, 91-8, 343-6)

§11-201-23 Request for hearing. Although in the
usual course of disposition of a petition for a
declaratory ruling no formal hearing shall be granted
to the petitioner or to a party in interest, the
council may order the proceeding set down for
hearing. Any petitioner or party in interest who
desires a hearing on a petition for a declaratory
ruling shall set forth in detail in the request the
reasons, together with supporting affidavits or other
written evidence and briefs or memoranda of legal
authorities, why the matters alleged in the petition
will not permit the fair and expeditious disposition
of the petition. To the extent that the request for
a hearing is dependent upon factual assertion, the
request shall be accompanied by  affidavits
establishing these facts. In the event a hearing is
ordered by the council, chapter 91, Hawaii Revised
Statutes, shall govern the proceedings.
[Ef€. DEC 06 1985 ] (Auth: HRS §§91-2, 91-8,
343-6) (Imp: HRS §§91-2, 91-8, 343-6)
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§11-201-24

§11-201-24 Applicability of order. An order
disposing of a petition shall apply only to the
factual situation described in the petition or set
forth in the order. [Eff. DEC 06 1985 ] (Auth:
HRS §§91-2, 91-8, 343-6) (Imp: HRS §§91-2, 91-8,
343-6)

§11-201-25 lar i ncil’ w
motion. Notwithstanding this chapter, the council,
on its own motion or upon request but without notice
or hearing, may issue a declaratory order to
terminate a controversy or to remove uncertainty.
[Ef£. DEC 0 f 1985 1 (Auth: HRs §§91-2, 91-8,
343-6) (Imp: HRS §§%1-2, 91-8, 343-6)
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MINNESOTA ENVIRONMENTAL POLICY ACT

(Minnesota Statutes Annotated, Volume 9: Environmental Protection, Chapter
116D — State Environmental Policy; Enacted by Laws of 1973, Chapter 412; Amended
by Laws of 1975, Chs. 204, 271; Laws of 1976, Ch. 344; Laws of 1980, Chs. 447, 614;
Laws of 1982, Ch. 424; Laws of 1983, Ch. 216)

Administering Agency:

116D.01. Purpose. The purposes of
Laws 1973, Chapter 412 are: (a) to declare
a state policy that will encourage produc-
tive and enjoyable harmony between man
and his environment: (b) to promote ef-
forts that will prevent or eliminate damage
to the environment and biosphere and
stimulate the health and welfare of man;
and (c) to enrich the understanding of the
ecological systems and natural resources
important to the state and to the nation.

116D.02. Declaration of state en-
vironmental policy.

Subdivision 1. The legislature, recogniz-
ing the profound impact of man’s activity
on the interrelations of all components of
the natural environment, particularly the
profound influences of population growth,
high density urbanization, industrial ex-
pansion, resources exploitation, and new
and expanding technical advances and
recognizing further the critical importance
of restoring and maintaining environmen-
tal quality to the overall welfare and
development of man, declares that it is the
continuing policy of the state government,
in cooperation with federal and local
governments, and other concerned public
and private organizations, to use all prac-
tical means and measures, including finan-
cial and technical assistance, in a manner
calculated to foster and promote the
general welfare, to create and maintain
conditions under which man and nature
can exist in productive harmony, and fulfill

3-23-84

Minnesota Environmental Quality Board

100 Capital Square Building
550 Cedar Street
St. Paul, Minn. 55101

the social, economic, and other re-
quirements of present and future
generations of the state’s people.

Subd. 2. In order to carry out the policy
set forth in Laws 1973, Chapter 412, it is
the continuing responsibility of the state
government to use all practicable means,
consistent with other essential con-
siderations of state policy, to improve and
coordinate state plans,
programs and resources to the end that the
state may:

(a) Fulfill the responsibilities of each
generation as trustee of the environment
for succeeding generations;

(b) Assure for all people of the state
safe, healthful, productive, and aesthetic-
ally and culturally pleasing surroundings.

(c) Discourage ecologically unsound
aspects of population, economic and
technological growth, and develop and i.a-
plement a policy such that growth occurs
only in an environmentally acceptable
manner;

(d) Preserve important historic, cultural,
and natural aspects of our national
heritage, and maintain, wherever
practicable, an environment that supports
diversity and variety of individual choice;

(e) Encourage. through education, a
better understanding of natural resources
management principles that will develop
attitudes and styles of living that minimize
environmental degradation;

60

functions,’

(f) Develop and implement land use and
environmental policies, plans, and stan-
dards for the state as a whole and for ma-
jor regions thereof through a coordinated
program of planning and land use control:

(g) Define, designate, and protect en-
vironmentally sensitive areas:

(h) Establish and maintain statewide en-
vironmental information systems sufficient
to gauge environmental conditions:

(i) Practice thrift in the use of energy
and maximize the use of energy efficient
systems for the utilization of energy. and
minimize the environmental impact from
energy production and use:

() Preserve important existing natural
habitats of rare and endangered species of
plants, wildlife, and fish, and provide for
the wise use of our remaining areas of
natural habitation, including necessary
protective measures where appropriate:

(k) Reduce wasteful practices which
generate solid wastes:

(1) Minimize wasteful and unnecessary
depletion of nonrenewable resources:

(m) Conserve natural resources and
minimize environmental impact by en-
couraging extension of product lifetime, by
reducing the number of unnecessary and
wasteful materials practices, and by recycl-
ing materials to conserve both materials
and energy:

(n) Improve management of renewable
resources in a manner compatible with en-
vironmental protection:

Published by THE BUREAU OF NATIONAL AFFAIRS INC., Washington, D.C. 20037 Ia)
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STATE AIR LAWS

(o) Provide for reclamation of mined
lands and assure that any mining is ac-
complished in a manner compatible with
environmental protection: ,

(p) Reduce the deleterious impact on air
and water quality from all sources, in-
cluding the deleterious environmental im-
pact due to operation of vehicles with in-
ternal combustion engines in urbanized
areas;

(q) Minimize noise, particularly in
urban areas;

(r) Prohibit, where appropriate, flood
plain development in urban and rural
areas: and

(s) Encourage advanced waste treatment
in abating water pollution.

116D.03. Action by state agencies. Sub-
division 1. The legislature authorizes and
directs that, to the fullest extent practic-
able the policies, regulations and public
laws of the state shall be interpreted and
administered in accordance with the poli-
cies set forth in sections 116D.01 to
116D.06.

Subd. 2. All departments and agencies
of the state government shall:

(a) On a continuous basis, seek to
strengthen relationships between state.
regional, local and federal-state en-
vironmental planning, development and
management programs:

(b) Utilize a systematic, inter-
disciplinary approach that will insure the
integrated use of the natural and social
sciences and the environmental arts in
planning and in decision making which
may have an impact on man’s environ-
ment; as an aid in accomplishing this pur-
pose there shali be- established advisory
councils or other forums for consultation
with persons in appropriate fields of
specialization so as to ensure that the latest
and most authoritative findings will be
considered in ‘administrative and
regulatory decision making as quickly and
as amply as possible;

(c) Identify and develop methods and
procedures that will ensure that en-
vironmental amenities and values, whether
quantified or not, will be given at least
equal consideration in decision making
along with economic and technical con-
sideration;

(d) Study, develop, and describe ap-
propriate alternatives o recommend
courses of action in any proposal which in-
volves unresolved conflicts concerning
alternative uses of available resources:

(e) Recognize the worldwide and long
range character of environmental
problems and. where consistent with the
policy of the state, lend appropriate sup-
port to initiatives, resolutions, and
programs designed to maximize interstate,
national and international cooperation in
anticipating and preventing a decline in the
quality of mankind's world environment;

() Make available 1o the federal govern-
ment. counties, municipalities, institutions
and individuals, information useful in
restoring. maintaining. and enhancing the
quality of the environment, and in meeting
the policies of the state as set forth in Laws
1973, Chapter 412;

(g) Initiate the gathering and utilization
of ecological information in the planning
and development of resource oriented pro-
jects: and

(h) Undertake, contract for or fund such
research as is needed in order to determine
and clarify effects by known or suspected
pollutants which- may be detrimental to
human. health or to the environment, as
well as to evaluate the feasibility, safety
and environmental effects of various
methods of dealing with pollutants.

116D.04. Environmental impact
statements. .

Subd. 1a. For the purposes of sections
116D.01 to. 116D.07, the following terms
have the meanings given to them in this
subdivision.

(a) ‘Natural resources’™ has the mean-
ing given it in section 116B.02, subdivision

(b) **Pollution, impairment or destruc-

tion"” has the meaning given it in section

116B.02. subdivision 5.

(c¢) ‘"Environmental assessment
worksheet™ means a brief document which
is designed to set out the basic facts
necessary to determine whether an en-
vironmental impact statement is required
for a proposed action.

(d) “*Governmental action™ means ac-
tivities, including projects wholly or par-
tially conducted, permitted. assisted.
financed. regulated or approved by units of
government including the federal govern-
ment.

(e) “Governmental unit” means any
state agency and any general or speciai
purpose unit of government in the state in-
cluding. but not limited to, watershed dis-
tricts organized under chapter 112, coun-
ties, towns, cities, port authorities and
housing authorities, but not including

Environment Reporter
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courts, school districts and regional
development commissions other than the
metropolitan council,

Subd. 2. [Repealed]

Subd. 2a. Where there is potential for
significant environmental effects resulting
from any major governmental action, the
action shall be preceded by a detailed en-
vironmental impact statement prepared by
the responsible governmental unit. The en-
vironmental impact statement shall be an
analytical rather than an encyclopedic
document which describes the proposed
action in detail, analyzes its significant en-
vironmental impacts, discusses ap-
propriate alternatives to the proposed ac-
tion- and their impacts, and explores
methods by which adverse environmental
impacts of an action could be mitigated.
The environmental impact statement shall
also analyze those economic, employment
and ‘sociological effects that cannot be
avoided should the action be implemented.
To ensure its use in the decision making
process, the environmental impact state-
ment shall be prepared as early as practical
in the formulation of an action.

(a) The board shall by rule establish
categories of actions” for which en-
vironmental impact statements and for
which environmental assessment
worksheets shall be prepared as well as
categories of actions for which no en-
vironmental review is required under this
section.

(b) The responsible governmental unit
shall promptly publish netice of the com-
pletion of an environmental assessment
worksheet in a manner to be determined by
the board and shall provide copies of the
environmental assessment worksheet to
the board and its member agencies.
Comments on the need for an environmen-
tal impact statement may be submitted to
the responsible governmental unit during a
30 day period foliowing publication of the
notice that an environmental assessment
worksheet has been completed. The
responsible governmental unit's decision
on the need for an environmental impact
statement shall be based on the en-
vironmental assessment worksheet and the
comments received during the comment
period, and shall be made within 15 dayvs
after the close of the comment period. The
board’s chairman may extend the 15 day
period by not more than 15 additional days
upon the request of the responsible
governmental unit.
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(c) An environmental assessment
worksheet shall also be prepared for a
proposed action whenever material
evidence accompanying a petition by not
less than 25 individuals, submitted before
the proposed project has received final ap-
proval by the appropriate governmental
units, demonstrates . that, because of the
nature or location of a proposed action,
there may be potential for significant en-
vironmental effects. Petitions requesting
the preparation of an environmental
assessment worksheet shall be submitted
to the board. The chairman of the board
shall determine the appropriate re-
sponsible governmental unit and forward
the petition to it. A decision on the need
for an environmental assessment work-
sheet shall be made by the responsible
governmental unit within 15 _days after
the petition is received by the responsible
governmental unit. The board’s chairman
may extend the 15 day period by not more
than 15 additional days upon request of
the responsible governmental unit.

(d) The board may, prior to final ap-
proval of a proposed project, require
preparation of an environmental assess-
ment worksheet by a responsible
governmental unit selected by the board
for any action where environmental review
under this section has not been specifically
provided for by rule or otherwise initiated.

(e) An early and open process shall be
utilized to limit the scope of the en-
vironmental impact statement to a discus-
sion of those impacts, which, because of
the nature or location of the project, have
the potential for significant environmental
effects. The same process shall be utilized
to determine the form, content and level of
detail of the statement as well as the alter-
natives which are appropriate for con-
sideration in the statement. In addition.
the permits which will be required for the
proposed action shall be identified during
the scoping process. Further, the process
shall identify those permits for which in-
formation will be developed concurrently
with the environmental impact statement.
The board shall provides in its rules for the
expeditous completion of the scoping
process. The determinations reached in the
process shall be incorporated into the
order requiring the preparation of an en-
vironmental impact statement.

(N Whenever practical, information
needed by a governmental unit for making
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final decisions on permits or other actions
required for a proposed project shall be
developed in conjunction with the prepara-
tion of an environmental impact state-
ment.

() An environmental impact statement
shall .be prepared and its adequacy deter-
mined within 280 days after notice of its
preparation unless the time is extended by
consent of the parties or by the governor
for good cause. The responsible
governmental unit shall determine the
adequacy of an environmental impact
statement, unless within 60 days after
notice is published that an environmentaf
impact statement will be prepared. the
board chooses te determine the adequacy
of an environmental impact statement. If
an environmental impact statement js
found to be inadequate, the responsible
governmental unit shall have 6¢ days to
prepare an adequate environmental impact
statement.

Subd. 3. [Repealed]

Subd. 3a. Within 90 days afier final ap-
proval of an environmental impact state-
ment, final decisions shall be made by the
appropriate governmental units on those
permits which were identified as required
and for which information was developed
concurrently with the preparation of the
environmental impact statement. Provid-

ed, however, that the 90 day period may be"

extended where a longer period is required:
by federal law or state statute or is com-
sented to by the permit applicant. The per
mit decision shall include the reasons for
the decision, including any conditions um-
der which the permit is issued., together
with a final order granting or denying the
permit.

Subd. 4. [Repealed]

Subd. 4a. The board shall by rule
identify alternative forms of environmen-
tal review which will address the same
issues and utilize stmilar procedures as an
environmental impact statement in 2 more
timely or more efficient manner to be
utilized in lieu of an environmental impact
statement.

Subd. 5. [Repealed]}

Subd. 5a. The board shall. by January I,
1981. promulgate rules in conformity with
this chapter and the provisions of chapter
15, establishing:
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(a) The governmental unit which shall be
responsible for environmental review of a
proposed action:

(b) The form and content of en-
vironmentai assessment worksheets:

(c) A scoping process in conformance
with subdivision 2a, clause (e):

(d) A procedure for identifying during
the scoping process the permits necessary
for a proposed action and a process for
coordinating review of appropriate permits
with the preparation of the emviranmental
impact statement:

(e} A standard format for enwviron-
mental impact statements;

¢f} Seandards for determining the: alter-
natives to be discussed in am environmental
imtpact statement:

(&) Alternative forms of envirenmental
review which are acceptable pursuant to
subdivisien 4a:

(h). A model ordinance which may be
adopted and implemented by local
governmental units in lieu of the en-
vironmental impact statement pracess re-
quired' by this section, providing: for an
alternative form of environmental’ review
where an action does; not require: & state
agency permit and is consistent: with an
applicable: comprehensive plan. The:model
ordinance shall provide for adequate: con-
sideration of appropriate. alternatixes, and
shall ensure that decisions are: nvade in ac-
cordance with the: policies. = 1di purposes; af
Laws 1980; Chapter 447;,

(i) Procedures to, reduce: paperwark. and
delay through: intergovernmental coaperar
tion and the elimination ef unnecessany
duplication: af envirommental reviews:

@) Procedures fior expediting the selkc-
tiom of consuftants by the govermmental
unit responsitde for e preparatiom eff an
environmental impact statement: and!

(k) Amy additional rules which are
reasonably mecessary to carry out the re-
quirements of this section.

Subd. 6. No state action significantly
affecting the quality of the eamvironment
shall be allowed, nor shall any permit for
natural resources management and
development be granted, where such action
or permit has caused or is likely to cause
pollutien, impairment. or destruction of
the air, water, land or other natural
resources located within the state. so long
as there is a feasible and prudent altes-
native consistent with the reasonable re-
quirements of the public health, safety. and
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welfare and the state’s paramount concern
for the protection of its air, water, land and
other natural resources from pollution. im-
pairment, or destruction. Economic con-
siderations alone shall not justify such con-
duct. ’

Subd. 6a. Prior to the preparation of a
final environmental impact statement, the
governmental unit responsible for the
statement shall consult with and request
the comments of every governmental office
which has jurisdiction by law or special ex-
pertise with respect to any environmental
effect involved. Copies of the drafts of such
statements and the comments and views of
the appropriate offices shall be made
available to the public. The final detailed
environmental impact statement and the
comments received thereon shall precede
final decisions on the proposed action and
shall accompany the proposal through an
administrative review process.

Subd. 7. Regardless of whether a detail-
ed written enviconmental impact statement
is required by the board to accompany an
application for a permit for natural
resources management and development,
or a recommendation, project, or program
for action, officials responsible for
issuance of aforementioned permits or for
other activities described herein shall give
due consideration to the provisions of
Laws 1973, Chapter 412, as set forth in
section 116D.03, in the execution of their
duties.

Subd. 8. In order to facilitate ccordina-
tion of environmental decision making and
the timely review of agency decisions, the
board shall establish by regulation a
procedure for early notice to the board and
the public of natural resource management
and development permit applications and
other impending state actions having
significant environmental effects.

Subd. 9. Prior to the final decision upon
any state project or action significantly
affecting the environment or for which an
environmental impact statement is re-
quired, or within ten days thereafter, the
board may delay implementation of the ac-
tion or project by notice to the agency or
department and to interested parties.
Thereafter, within 45 days of such notice,
the board may reverse or modify the
decisions or proposal where it finds, upon
notice and hearing, that the action or pro-
ject is inconsistent with the policy and
standards of sections 116D.01 to 116D.06.
Any aggrieved parly may seek judicial
review pursuant to chapter 14.

Subd. 10. Decisions on the need for an
environomental assessment worksheet, the
need for an environmental impact state-
ment and the adequacy of an environ-
mental impact statement may be reviewed
by a declaratory judgment action in the
district court of the county wherein the
proposed action, or any part thereof,
would be undertaken. Judicial review
under this section shall be initiated within
30 days after the governmental unit makes
the decision, and a bond may be required
under section 562.02 unless at the time of
hearing on the application for the bond
the plaintiff has shown that the claim has
sufficient possibility of success on the
merits to sustain the burden required
for the issuance of a temporary restraining
order. Nothing in this section shall be
construed to alter the requirements for a
temporary restraining order or a pre-
liminary injunction pursuant to the Minne-

_sota Rules of Civil Procedure for District

Courts. The board may initiate judicial re-
view of decisions referred to herein and
may intervene as of right in any proceeding
brought under this subdivision.

Subd. 11. If the board or govern-
mental unit which is required to act within
a time period specified in this section fails
to so act, any person may seek an order of
the district court requiring the board or
governmental unit to immediately take the
action mandated by subdivisions 2a and
3a.

Subd. 12. No attempt need be made to
tabulate, analyze or otherwise evaluate
the potential impact of elections made pur-
suant to section [16C.63, subdivision 4,
in environmental impact statements done
for large electric power facilities. It is
sufficient for purposes of this chapter that
such statements note the existence of
section 116C.63, subdivision 4.

116D.045 Environmental impact
statements; costs. Subdivision 1. The board
shall, no later than January 1, 1977, by
rule adopt procedures to assess the
proposer of a specific action. when the
proposer is a private person, for
reasonable costs of preparing and dis-
tributing an environmental impact state-
ment on that action required pursuant to
section 116D.04. Such costs shall be deter-
mined by the responsible agency pursuant
to the rules promulgated by the board in
accordance with subdivision 5 and shall be
assessed for projects for which an en-
vironmental impact statement preparation
notice has been issued after February 15,
1977.
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Subd. 2. In the event of a disagreement
between the proposer of the action and the
responsible agency over the cost of an en-
vironmental impact statement, the respon-
sible agency shall consult with the board.
which may modify the cost or determine
that the cost assessed by the responsible
agency is reasonable.

Subd. 3. The proposer shall pay the
assessed cost to the board. All money
received pursuant to this subdivision shali
be deposited in the general fund.

Subd. 4. No agency or governmental sub-
division shall commence with the prepara-
tion of an environmental impact statement
until at least one-half of the assessed cost
of the environmental impact statement is
paid pursuant to subdivision 3. Other laws
notwithstanding, no state agency may
issue any permits for the construction or
operation of a project for which an en-
vironmental impact statement is prepared
until the assessed cost for the environmen-
tal impact statement has been paid in full.

Subd. 5. For actions proposed by a
private person there shall be no assessment
for preparation and distribution of an en-
vironmental impact statement for an ac-
tion which has a total value less than one
million dollars. For actions which are
greater than one million dollars but less
than ten million dollars, the assessment to
the proposer as determined by the agency
shall not exceed .3 percent of the total
value except that the total value shall not
include the first one million dollars of
value. For actions the value of which ex-
ceed ten million dollars but are less than 50
million dollars, an additional charge may
be made to the proposer by the agency
which will not exceed .2 percent of each
one million dollars of value over ten
million dollars. For actions which are
greater than 50 million dollars in total
value. an additional charge may be made
to the proposer by the agency which will
not exceed .1 percent of each one million
dollars of value over 50 million dollars.
The proposer shall pay the assessed cost to
the board when a state agency is
designated the responsible agency. All
money received by the board pursuant to
this subdivision shall be deposited in the
general fund. The proposer shall pay the
assessed cost 1o the designated lead agency
when such agency is a local unit of govern-
ment.

1161).05. Review of authority, report. All
agencies Of the state government shall
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review their present statutory authority,
administrative rules, and current policies
and procedures for the purpose of deter-
mining whether there are any deficiencies
or inconsistencies therein that prohibit full
compliance with the purposes and provi-
sions of sections 116D.01 to 116D.06, and
shail propose to the governor not later
than July 1, 1974, such measures as may
be necessary to bring their authority and
policies into conformity with the intent,
purposes, and procedures set forth.in Laws
1973, Chapter 412.

116D.06. Effect of existing obligations.
Subdivision 1. Nothing in section 116D.03
to 116.05 shall in any way affect the
specific statutory obligations of any state
agency to (a) comply with criteria or stan-
dards of environmental quality, (b) coor-
dinate or consult with any federal or state
agency, or (c) act or refrain from acting
contingent upon the recommendations or
certification of any other state agency or
federal agency. :

Subd. 2. Policies are supplemental. The
policies and goals set forth in sections
116D.01 to 116D.06 are supplementary to
those set forth in existing authorizations of
state agencies.

116D.07. Governor, report required. The
governor shall transmit to the legislature
and make public by November 5 of each

(1) The status and condition of the ma-
jor natural, manmade, or altered en-
vironmental classes of the state, including,
but not limited to, the air, the aquatic, and
the terrestrial environment, including. but
not limited to, the forest, dryland, wetland,
range, urban, suburban, and rural environ-
ment;

(2) Current and forseeable trends in the
quality, management and utilization of
such environments and the effects of those
trends on the social, economic and other
requirements of the state:

(3) The adequacy of available natural
resources for fulfilling human and
economic requirements of the state in the
light of expected population pressures:

(4) A review of the programs and ac-
tivities, including regulatory activities, of
the federal government in the state, the
state and local government, and non-
governmental entities or individuals. with
particular reference to their effect on the
environment and on the conservation,
development and utilization of natural
resources;

(5) A program for remedying the
deficiencies of existing programs and ac-
tivities, together with recommendations
for legislation; -

(6) A review of identified, potentially
feasible programs and projects for solving

(7) Measures as may be necessary to
hring state government statutory authority,
administrative regulations and current
policies into conformity with the intent,
purposes, and procedures set forth in Laws
1973, Chapter 412;

(8) The status of statewide natural
resources plans; and

(9) A statewide inventory of natural
resources projects, consisting of (a) a
description of all existing and proposed
public natural resources works or im-
provements to be undertaken in the com-
ing biennium by state agencies or with
state funds, (b) a biennial tabulation of in-
itial investment costs and operation and
maintenance costs for both existing and
proposed projects, (c) an analysis of the
relationship of existing state projects to all
existing public natural resources works of
improvement undertaken by local,
regional, state-federal, and federal agen-
cies with funds other than state funds, and
(d) an analysis of the relationship of
proposed state projects to local, regional,
state-federal, and federal plans.

The purpose of this environmental quali-
tv report by the governor is to provide
the information necessary for the legis-
liture to assess the existing and possible
future economic impact on state govern-
ment of capital investments in and main-

year an environmental quality report existing and future natural resources fenunce costs of natural resources works
which shall set forth: problems: ) of improvement.
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Appendix I

EAW Process

RGU determines EAW is necessary
RGU prepares EQW | varies e sty o
(proposer supplics necessary data) _ over 2 period of time
RGU approves EAW for distribution . '
1 t0 5 working days
RGU sends EAW 10 distribution st YTt .
1o 5 working days
RGU issues press release -
- 7 1o 21 calendar days
L |
Notice published in EQB Monitor
7 1o 21 days after receipt of EAW
30 day comment period 30 calendar days
(starts at EQB Monitor
publicati v
30 day comment period ends
] |
| I 3 warking days to 30 days*
RGU decides if project needs EIS -
and responds to comments _ 1 0 5 waking days
RGU distributes notice of decision
TIILIE : 7| 7 10 21 calendar days
14 Notice published in EQB Monitor \
' 7t021daysaﬁerrecelptof ] *can vary depending on RGU
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The EQB staff will be revising the EAW form in 1989:: In this revision we will be trying to make a clearer
separation of the “data partions” from the “conclusions” so that the division of responsibilities between the
proposer and RGU is clearer. :

Deciding on the Need for an EIS

Sandard and Criterfa. Asmdmtedatmcbegmnmgofﬂuschaptex memmmypmposcofmemw;mcessls
to;mwdemefhctsneededtodetenmnelfmﬁls is necessary for the project.

“An EIS shall be ordered for projectsthathave the pomual forsgmﬁmntenmmmentaleﬁeus.
(Part 4410.1700, subpt. 1)

‘hdecdngwhaherapmjedhasthepotmhalforsgnﬂ‘mntenwmnmenm!eﬂ”ecs the RGU shall -
compare the impacts that may reasonably be expected to occur from the project with the eriteria in this
rule.” (Subpt. 6.)

“Criteria. In deciding whether a project has the potential for significant envirenmental effects; the
following factors shall be considered:
A. Type, extent, and reversibility of environmenxal effects;
B. Cuwmnudative potential effects of related or anticipated future projects;
C. The extent 1o which environmental qﬁ%cts are subject to mitigation by ongoing public regulatary
awhority; and
D. The extent to which environmental effects can be anticipated and comtrolled as a result of other
environmental studies undertaken by public agenczes or the project proposer, or of EIS's prepmuszyu
prepared. (Subpt. 7))

Itisnotsuﬂicimtmlelymﬂnabsemeofadvas&éahmmtstojusﬁfyadecisionnmtom&ramﬂ& e
RGU has a legal obligation to examine the facts and draw its own conclusions about the significance of
potential environmental effects. :

Record of Decision. To be legally defensible, the RGU’s decision must be documented in & written record
containing “‘specific findings of fact” regarding the above four factors and the information on the project’s
potential environmental effects as revealed in the EAW and any comments received. There is no specific
format that must be used for this record; it may be a specially prepared document or a section of the. minutes
or other record routinely maintained by the RGU. The important thing is that there be evidence that the RGU
took a *hard look” at each reasonably likely environmental effect of the project as disclosed by the EAW and
commments, drew a reasonable conclusion about the significance of each effect based on the facts disclosed
andthefoura'menahstedabove,mdmheeraneamsomblecawhmonabanwhemenhepopcmad
the potential for significant environmental effects. : ,

waaymaganizzthcﬁmﬁngsoffactinﬂemddfdecisimisaxx)rdingtome.varioustypesof
environmental effects listed in the E-\ form.. (The EQB staff will attempt in the 1989 revision of the EAW
form to give a clearer identification of cachtypeofcffectadd:mdbywchm and to improve their order
in the EAW form,)
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Procedural Changes in the Decision Process Made in 1988
Timing of the Decislon. If the decision is made by a board ar council, it is now necessary only to wait three
working days after the end of the comment period to make the decision instead of 10 working days. Since the
comment period normally ends on a Wednesday, the decision may be made as early as the following Monday.

Postponing a Decision In the Event important Information Is Lacking. A new provision has been added (subpt. 2a)
which provides for up to a 30-day delay in making the EIS decision in the event that the RGU concludes that
«,.information necessary to a reasaned decision about the potential for, or significance of, one or more
environmental impacts is lacking, but could be reasonably obtained...” Note that a delay may occur only if
information critical to the EIS need decision is lacking and not simply because some information which could
have been included was not in the EAW. The new provision acknowledges that alternatively the RGU may
conclude that the project has the potential for significant environmental effects - in the absence of infarmation
demonstrating the contrary - and perform studies as part of the EIS to gather information about the uncertain
impacts.

Responding to Comments. Provisions were added in 1988 requiring the RGU to make a specific written
response {0 each substantive and timely comment received on the EAW as part of the record of decision, and
to send a copy (of at least the relevent portions) to the commenter. (This has been routine practice for many
RGUs over the years anyway, but now is a legal requirement)) In responding to comments, similar comments
may be grouped together and given a single, joint response.

Commenting on an EAW
Part 4410.1600 states that commenters should address: the accuracy and completeness of the material; potential
impacts that wamant further investigz... .. before the project is commenced; and the need for an EIS.

It is the experience of the EQB staff 1< commenters often mistakenly place their emphasis on the EAW
document rather than on the EAW process. Commenters are reminded that there are no “draft” and “final”
versions of an EAW. Consequently, it is not helpful to point out errors or omissions in the text of an EAW
unless these comments are accompanied by statements about what should be done about the emrors or
omissions. Furthermore, the commenter must recognize that the courses of action available to the RGU within
the EAW process are limited to the following:
* Decide on the need for an EIS within 30 days of the end of the comment period based on the EAW
and the comments received; ’
» Postpone a decision for up to 30 days to gather additional information which is crifical to the EIS
decision; or '
* In an extreme circumstance withdraw the EAW and start over - this can only be justified if the
project description in the EAW is so incomplete or inaccurate that reviewers are not given a fair
chance to review the true project.

It is the opinion of the EQB staff that there is a burden upon each commenting agency to make a reasonable
effort to amange with the RGU or proposer to get any information missing in the EAW which it feels is
important to its review within the 30 day comment period. Any reviewer who finds that information needed
far his or her review is lacking should call the contact person listed in the EAW as soon as possible to discuss
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