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FOREWORD 

I n  response t o  Senate Concur ren t  Resolution No. 100, S.D.  1, H . D .  1, 
adopted d u r i n g  t h e  1988 legislat ive session, t h e  Legislat ive Reference Bureau, 
w i t h  t h e  assistance o f  t h e  Department of Commerce and Consumer Af fa i rs '  
Condominium Specialist, has conducted a s t u d y  o f  problems re la t ing  t o  
condominium governance. Th i s  s tudy  focuses on t h e  issues o f  informed 
boards and  owners, access t o  information and  decision-making concerning 
condominium management and operations, and f inancial  issues re la t ing  t o  
condominium management and operat ions. 

T h e  Bureau extends it sincere appreciat ion t o  t h e  many indiv iduals 
whose cooperation i n  p r o v i d i n g  information, assistance, and  guidance i n  t h e  
preparat ion o f  t h i s  s t u d y  was invaluable. Special acknowledgement is made t o  
M r .  John Morr is ,  t h e  condominium specialist, who par t i c ipa ted  i n  t h i s  s tudy .  

SAMUEL B .  K .  CHANG 

Director  

March 1989 
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Chapter  1 

INTRODUCTION 

Object ive of t h e  S tudy  

I n  recent years, t h e  number o f  b i l l s  re lat ing t o  condominiums int roduced 

a t  each session o f  t h e  legis lature have increased steadi ly.  D u r i n g  t h e  1988 

regu lar  session o f  t h e  legis lature ove r  109 b i l l s  re lat ing t o  condominiums were 

in t roduced. '  Concern tha t  t h e  volume o f  these b i l l s  suggested t h e  existence 

o f  a mul t i tude of problems re lat ing t o  condominiums and t h e  manner i n  which 

t h e y  are governed prompted Senate Concur ren t  Resolution No. 100, S.D.  1, 

H .D .  1 (see Appendix A) which was adopted b y  bo th  t h e  Senate and t h e  

House of Representatives. The  resolut ion requested t h e  Legislat ive Reference 

Bureau (Bureau) t o  conduct  an in ter im s t u d y  o f  var ious problems concerning 

t h e  governance o f  condominiums and, if appropriate, t o  propose feasible 

means and methods o f  dealing more ef fect ive ly  w i t h  such issues than i s  being 

done a t  present .  

I n  par t icu lar ,  S.C.R.  No. 100, S.D.  1, H.D.  1, requested t h e  Bureau 

t o  address t h e  fol lowing issues: 

(1) A r e  t h e r e  reasonable contro ls  on t h e  use and treatment o f  

condominium association funds? 

(2) A r e  c u r r e n t  f iscal audi ts  o f  association funds  adequate? 

(3)  Do owners receive adequate information regard ing  use o f  

t h e i r  maintenance fees? 

(4) Is  t h e  process f o r  selection o f  association boards o f  

d i rec tors  f a i r  and reasonable? 
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(5) A r e  the re  adequate checks and res t ra in ts  t o  p reven t  t h e  

abuse o f  power b y  board  members, managing agents, o r  

managers? 

(6) A r e  the re  adequate avenues o f  information t o  boards and 

owners concerning condominium laws and regulat ions? 

(7) What is t h e  ex ten t  o f  gr ievance problems experienced b y  

condominiums w i th  reference t o  items one t h r o u g h  f i v e  

above? 

Addi t ional ly ,  t h e  Bureau was t o  consider o the r  comments and concerns 

p rov ided  b y  in terested par t ies.  T h e  Resolution also d i rected t h e  condominium 

specialist t o  be employed b y  t h e  Department of Commerce and Consumer 

A f fa i r s  pu rsuan t  t o  Senate B i l l  No. 2501, S.D. 2, H.D.  2 (see Appendix B) 

t o  be a f u l l  par t i c ipant  i n  t h e  s tudy  and requested t h e  Real Estate Commission 

t o  cooperate f u l l y  w i th  t h e  Bureau in making records and o ther  pe r t i nen t  

information available. 

Methodology o f  t h e  S tudy  

M r .  John Morr is  was selected as the  condominium specialist b y  Robert 

Alm, D i rec tor  of t h e  Department of Commerce and Consumer Af fa i rs ,  and 

began work  on J u l y  1, 1988. Bureau staf f  had several in i t ia l  meetings w i th  

M r .  Mor r is  t o  formulate an approach t o  t h e  s t u d y  and t o  determine various 

tasks t o  be  a c ~ o m ~ l i s h e d . ~  I t  was agreed t h a t  t h e  Bureau would undertake 

t h e  major i ty  of t h e  repo r t  d ra f t ing ,  w i th  t h e  condominium specialist p rov id ing  

general i n p u t  and d r a f t i n g  several subsections o f  the  repo r t  detai l ing specif ic 

examples o f  problems o r  concerns re lat ive t o  t h e  issues t o  be  addressed. 

These subsections are  ident i f ied and authorship is acknowledged where 

appropr iate.  



Bureau s ta f f  and t h e  condominium special ist  shared data ga ther ing  

act iv i t ies.  I n  addit ion t o  t h e  many contacts made b y  t h e  condominium 

specialist, '  information was obtained p r imar i l y  t h r o u g h  meetings and 

in te rv iews w i th  ind iv idua ls  represent ing f rom t h e  fol lowing categories o r  

associations: managing agents, general managers, association board  members, 

ce r t i f i ed  pub l ic  accountants, insurance agents, t h e  Hawaii Independent 

Condominium and Cooperat ive Owners, t h e  Hawaii Counci l  of Association o f  

Apartment  Owners, and  t h e  American A rb i t ra t i on  Association. Bureau staf f  

and t h e  condominium special ist  also at tended a number o f  Condominium 

Proper t y  Regime Blue Ribbon Adv i so ry  Panel meetings as observers . '  I n  

addit ion, information was obta ined f rom t h e  American Ins t i t u te  o f  Cer t i f ied  

Public Accountants and t h e  Community Associations Ins t i t u te .  Also, Bureau 

s ta f f  reviewed chapter  514A o f  t h e  Hawaii Revised Statutes, condominium laws 

and ru les  i n  a number of o ther  states, and p r i o r  studies of condominium 

related problems and issues i n  Hawaii. 

Scope of the Report 

S.C.R.  No. 100, S.D.  1, H .D .  1, p rov ided  f o r  a l imited data ga ther ing  

per iod . '  Bureau s ta f f  and t h e  condominium specialist agree tha t  t h e  range o f  

data produced is insu f f i c ien t  t o  allow conclusions as t o  some o f  t h e  issues 

posed. Primari ly,  those issues are  whether  t h e  process f o r  selection o f  

association boards of d i rec tors  is f a i r  and reasonable and what t h e  ex ten t  is 

o f  gr ievance problems experienced b y  condominiums w i th  respect t o  t h e  o ther  

issues specif ied i n  t h e  resolut ion. Because i t  is inherent ly  dangerous t o  base 

conclusions on too nar row a range o r  sample of da ta ,  these issues are  not  

addressed i n  th i s  s tudy .  I t  may be  noted, however, t ha t  t h e  condominium 

specialist has expressed concern tha t ,  i n  some instances a t  least, vo t ing  and 

election procedures appear t o  create a percept ion o f  unfa i rness regardless o f  

whether  t h e  unfairness actual ly  ex is ts .  I t  is t h e  Bureau's understanding tha t  

t h e  condominium specialist w i l l  cont inue t o  monitor these as  well as  o ther  

issues and, i f  appropriate, may address them i n  a la te r  repo r t  t o  t h e  

Legislature. 
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T h e  Bureau has attempted t o  explore t h e  remaining issues as f u l l y  as 

possible g iven t h e  time constra ints  o f  t h e  s tudy .  Nevertheless, some o f  these 

a r e  complex and mul t i - faceted issues that ,  under  ideal circumstances, would 

r e q u i r e  addit ional time and  s tudy .  Fur ther ,  many o f  t h e  concerns raised 

here in res is t  easy o r  simple solutions, as is ev ident  f rom t h e  fac t  t ha t  many 

o f  t h e  same issues have been studied and discussed f o r  a number o f  years 

w i t h  l i t t l e  o r  no  r e s ~ l u t i o n . ~  Accordingly ,  t h e  reader is caut ioned tha t  t h e  

discussions and  recommendations t h a t  fol low are  not, n o r  do t h e y  claim t o  be, 

t ho rough ly  comprehensive. 

Organizat ion of t h e  Repor t  

Th i s  repo r t  consists o f  t h e  fo l lowing:  

Chapter  1 presents i n t roduc to ry  material 

Chapter  2 discusses t h e  issues o f  informed boards and  owners and 

access t o  information and decision-making concerning condominium management 

and operations. 

Chapter  3 discusses f inancial  issues re lat ing t o  condominium management 

and operations, inc lud ing  audi ts  and  o ther  f inancial  contro ls .  

Chapter  4 contains f ind ings  and recommendations and is fol lowed by 

footnotes and various appendices. 



Chapter  2 

LACK OF INFORMATION 

INTRODUCTION 

Th is  chapter  deals w i t h  t h r e e  in terre lated issues which Senate 

Concur ren t  Resolution No. 100, S.D. 1, H.D. 1, specif ical ly requested t h e  

Bureau t o  address. These are:  

(1) Whether t h e r e  are  "adequate avenues o f  information t o  

boards and owners concerning condominium laws and 

regulat ions?" 

(2) Whether "owners receive adequate information regard ing  

use o f  t h e i r  maintenance fees?" and 

(3) Whether t he re  are "adequate checks and res t ra in ts  t o  

p reven t  t h e  abuse o f  power by board  members, managing 

agents, o r  managers?" 

Access t o  information is t h e  common theme t h a t  uni tes these t h r e e  

issues. The  f i r s t  two concern whether  board members and owners have 

adequate access t o  information about laws and ru les govern ing  condominiums 

general ly  and  about  decisions af fect ing t h e  management of t h e i r  specif ic 

condominiums. The  issue of informed boards and owners may be  one o f  t h e  

most important  o f  those reviewed b y  t h e  Bureau d u r i n g  the  course o f  t h i s  

s tudy  because it permeates a number of other  issues. T h e  presence o r  

absence o f  knowledge and information necessari ly wi l l  af fect al l  actions, 

decisions, and perspect ives o f  boards and  owners. 

Moreover, access t o  information concerning t h e  management o f  t h e  

condominium, inc lud ing  decisions made and actions taken b y  t h e  board  o f  
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d i rec tors ,  is t h e  pr imary  means b y  which owners can monitor and, when 

necessary, res t ra in  t h e  power o f  t h e  board  and  general manager o r  managing 

agent.  The  pr inc ip le  o f  open government  has long been considered the  most 

viable and reasonable method o f  p ro tec t i ng  t h e  pub l ic 's  in te res t  and gua rd ing  

against abuse o f  power. '  Indeed, t h e  pro l i fe ra t ion  o f  "freedom of 

information" and "sunshine" laws d u r i n g  t h e  1970's attests t o  t h e  signif icance 

w i t h  which Congress and state legislatures v iew t h e  pub l ic 's  r i g h t  t o  know. 

Condominium associations of ten have been compared t o  municipalit ies o r  o ther  

min i -se l fgoverning bodies.' T h e  condominium association has powers and 

responsibi l i t ies similar t o  those o f  local governments: i t  collects assessments 

t o  pay  f o r  t h e  expenses of operat ing t h e  condominium and enforces t h e  

association's ru les and regulat ions. T h e  association manages t h e  condominium 

t h r o u g h  i ts  elected board  o f  d i rectors,  which essential ly is t h e  decision- 

making body f o r  t h e  association, adminis ter ing t h e  af fa i rs  o f  t h e  association, 

se t t ing  pol icy, and assur ing p rope r  p r o p e r t y  maintenance. Given t h e  

analogy, it would seem undeniable tha t  t h e  decision-making process of an 

association's board  o f  d i rec tors  should be  open t o  sc ru t i ny  and par t ic ipat ion 

by association members as a means o f  de te r r i ng  abuse o f  au thor i ty  b y  boards 

and o thers  involved i n  t h e  management of condominiums. 

AVENUES OF INFORMATION REGARDING LAWS AND RULES GOVERN ING 

CONDOMINIUMS 

T o  determine whether  avenues of information concerning condominium 

laws and rules are  adequate, t h e  Bureau sought  evidence o f  t h e  ex ten t  t o  

which board  members and owners are  aware, o r  unaware, o f  govern ing  laws 

and ru les a f fec t ing  condominiums and condominum associations. For  t h i s  

evidence, t h e  Bureau re l ied heavi ly  upon t h e  Department of Commerce and 

Consumer Af fa i rs 's  condominium specialist who was d i rected b y  S.C.R No. 

100, S.D.  1, H.D. 1 t o  b e  a ful l par t i c ipant  in th is  s t u d y .  Accordingly,  

t h e  fol iowing information is p rov ided by M r .  John Morr is,  t h e  recent ly  

appointed condominium specialist. The reader i s  caut ioned t h a t  t h e  stat ist ics 

and conclusions contained herein regard ing  whether adequate information is 

available are on l y  ten ta t ive  a t  t h i s  po in t  i n  time since M r .  Morr is,  who has 
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been on t h e  job on l y  since J u l y  1, 1988, has been i n  contact w i th  b u t  a few 

o f  t h e  thousands of condominium owners i n  t h e  State and has had t h e  

oppor tun i t y  t o  invest igate f u l l y  even fewer o f  t h e  complaints he has received. 

Comments o f  t h e  Department o f  Commerce and  Consumer A f fa i r s  

Condominium Specialist4 

With t h e  foregoing caveat i n  mind, t h e  condominium specialist makes t h e  

fo l lowing pre l iminary,  general conclusions: owners and board  members are 

more famil iar w i th  t h e i r  own condominium documents (declaration, bylaws, and 

house ru les)  than they  are  w i t h  chapter  514A, Hawaii Revised Statutes; and 

board  members general ly a re  more knowledgeable about t h e  law and t h e i r  

condominium documents than are  o the r  owners. Assuming tha t  owners w i th  

whom t h e  condominium specialist has spoken are typ ica l  o f  most condominium 

owners, t h e  condominium specialist prov ides t h e  fol lowing observat ions and 

stat is t ics:  

(1) Most owners are no t  aware o f  t h e  par t i cu la rs  o f  t h e  

condominium p r o p e r t y  regime law, codif ied i n  chapter  

514A o f  t h e  Hawaii Revised Statutes, a l though many seem 

t o  assume some law re lat ing t o  condominiums must ex is t .  

Approximately 75 p e r  cen t  o r  more o f  owners who 

contacted t h e  condominium specialist have never  heard of 

chapter  514A. Also, a smaller b u t  s t i l l  s ignif icant 

percentage o f  board  members, perhaps 10 t o  20 p e r  cent, 

have never  heard o f  chapter  514A. 

(2) Of those persons who are  aware t h e  condominium p r o p e r t y  

regime law exists, few know where o r  how t o  f i n d  it o r  

know tha t  t h e  Real Estate Commission publ ishes annual ly 

an unoff ic ial  vers ion t h a t  ref lects  recent  amendments t o  

t h e  law. Moreover, even when informed tha t  an 

inexpensive, unoff ic ial  copy of chapter  514A is available 

f o r  $1.25, few owners, perhaps 10 t o  20 p e r  cent, 
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expressed any  in te res t  i n  obta in ing a copy .  A s l i gh t l y  

h ighe r  percentage o f  board  members, 30 t o  40 p e r  cent, 

expressed in te res t  i n  put-chasing a copy.  

(3) Almost all owners and board  members are  aware o f  t h e  

existence o f  t h e i r  own condominium's declaration, bylaws, 

and  house ru les.  Fewer, however, a re  knowledgeable of 

t h e  contents, ramifications, o r  p r io r i t ies  of those 

documents. Typ ica l l y ,  owners appear t o  consult  t h e i r  

documents on ly  if a problem arises. Board members 

general ly  a re  more famil iar w i th  these documents because 

o f  t h e i r  involvement i n  p ro jec t  operat ions. 

(4) Nei ther  owners n o r  board members seem f u l l y  aware o f  

t h e  h ierarchical  relat ionship between t h e  separate 

condominium documents. Many do not  unders tand t h a t  

t h e r e  must be  some basis i n  t h e  declarat ion f o r  t h e  

by laws and some basis i n  t h e  bylaws f o r  t h e  house ru les.  

Similarly, some owners and  board  members do no t  

unders tand tha t  t h e i r  documents may not  conf l ic t  w i th  

chapter  514A o r  t h a t  t h e i r  bylaws o r  house ru les may not  

cont rad ic t  t h e i r  declarat ion. 

Generally, most of t h e  basic information owners and board members need 

regard ing  t h e  operat ion o f  t h e i r  condominium appears i n  t h e i r  condominium 

documents and  p a r t  V o f  chapter  514A, deal ing w i th  condominium 

management.5 Nevertheless, based on t h e  number and t y p e  o f  inqu i r ies  

received b y  t h e  condominium specialist, i t  appears board  members and owners 

lack su f f i c ien t  information i n  the  fol lowing areas: f i duc ia ry  du ty ;  d u t y  to 

act; delegation of power; relat ionships between of f icers and board  members; 

due  process and par l iamentary procedure.  

Nei ther  chapter  514A n o r  most condominium documents adequately expla in 

t h a t  board members owe a f i duc ia ry  d u t y  t o  condominium owners t o  act w i t h  
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t h e  h ighest  degree o f  good fa i t h  and t o  place t h e  in te res t  o f  o the r  owners 

above t h e i r  own personal in te res t . '  Complaints were received t h a t  board  

members do  not  comply w i th  t h e  bylaws o r  house rules, apparent ly  i n  t h e  

belief t h a t  t hey  are  ent i t led t o  special considerat ion. Complaints ranged f rom 

board  members keeping animals con t ra ry  t o  t h e  bylaws, t o  appropr ia t ing  ex t ra  

storage space, t o  making unauthor ized improvements t o  t h e i r  un i ts .  

Questions regard ing  conf l icts o f  in te res t  b y  board  members are  common; 

however, owners f requen t l y  a re  confused about what const i tutes a conf l ic t  o f  

in te res t .  

I n  a related area, owners contact ing t h e  condominium special ist  

f r equen t l y  complain tha t  t h e i r  board  has fai led t o  take  action i n  response t o  a 

problem o r  has taken an inord inate amount of t ime t o  consider and respond t o  

a simple request .  I n  some instances, owners unreasonably have expected 

instantaneous results,  wi thout  consider ing tha t  t h e  board  may need time t o  

reach a decision. On t h e  o ther  hand, it appears some boards hope t h a t  t h e i r  

lack o f  or delay i n  response t o  controvers ia l  o r  d i f f i cu l t  issues w i l l  discourage 

owners f rom pu rsu ing  t h e  mat ter .  For  example, several owners complained 

t h a t  quest ions raised b y  them a t  board  meetings remained unanswered b y  t h e  

board  f o r  months. One owner claimed t o  have spent a year  wai t ing f o r  t h e  

board  t o  consider and approve a request t o  insta l l  a screen door t o  h e r  un i t .  

Another  owner claims the  board  has taken months t o  address a problem of 

unauthor ized pa rk ing .  These types  o f  complaints suggest t ha t  owners and 

boards are  unaware o f  t h e  board 's  responsib i l i ty  t o  t ake  action under  cer ta in 

circumstances t o  respond t o  owners o r  t o  enforce bylaws o r  house ru les.  

Con t r i bu t i ng  t o  t h e  problem is a lack of unders tand ing  o f  t h e  concept o f  

delegation o f  powers. Some boards may no t  understand tha t  when 

condominium documents t rans fe r  t h e  ab i i i t y  t o  act f rom ind iv idua l  owners t o  a 

representat ive board, t h e  responsib i l i ty  t o  act also i s  t r ans fe r red .  

Conversely,  owners f requent ly  seem unaware t h a t  t hey  re l inquish ind iv idua l  

contro l  when they  move in to  a condominium. 
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Owners and board  members also misunderstand t h e  delegation of power t o  

t h e  managing agen t .7  For  example, some owners are  pe r tu rbed  tha t  t h e i r  

t r easu re r  does not  have complete details o f  association f inances at h is  o r  her  

f i nge r t i ps  bu t ,  instead, relies heavi ly  on  a managing agent.  Several owners 

and  board  members have quest ioned whether  a secretary may delegate 

responsib i l i ty  f o r  phys ica l l y  record ing  and  t y p i n g  t h e  board  minutes t o  t h e  

managing agent.  Others have quest ioned whether  such delegation relieves t h e  

secre tary  o f  t h e  board  f rom respons ib i l i t y  f o r  t h e  accuracy o f  t h e  minutes. 

One association secretary repo r ted l y  was advised t h a t  her  posit ion was merely 

"honorary," w i th  no  real respons ib i l i t y .  

Frequent ly ,  owners and  boa rd  members are  confused about t h e  re lat ive 

powers and dut ies o f  board  d i rec tors  and of f icers.  Some owners and board  

d i rec tors  complain t h a t  t h e  pres ident  has too much contro l  ove r  operational 

decisions. Some board  members assume tha t  because t h e  board as a g roup  

d i rec ts  t h e  pres ident ,  each board  member can contro l  t h e  pres ident .  

Accordingly ,  some members complain when t h e  pres ident  ignores t h e i r  

ind iv idua l  wishes. O the r  board  members, usual ly  "dissidents," claim tha t  a 

pres ident ia l  c l ique has excluded them f rom meetings o r  committees o r  not even 

not i f ied  them of meetings. 

Many owners and board  members also seem t o  lack information about 

par l iamentary procedure.  Parl iamentary procedure  manuals are of ten complex 

a n d  lengthy  because t h e y  attempt t o  address eve ry  conceivable si tuat ion. 

T h e i r  length  and complexity discourage reading by t h e  average owner. 

Moreover, t h e y  of ten lack a concise explanat ion o f  si tuat ions tha t  most 

f requen t l y  ar ise a t  a t ypc ia l  condominium association o r  board  meeting. I n  

fact, t h e  manuals do  not  always seem appropr ia te  f o r  condominium disputes. '  

Final ly,  it should be  noted t h a t  many owners have unreasonable 

expectat ions i n  assuming t h e y  are  en t i t led  t o  t h e  same peace and qu ie t  and 

sovereignty ove r  t h e i r  su r round ings  as i f  t hey  were l i v i n g  i n  a detached, 

single-family home. 
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Conclusion 

Based upon t h e  information prov ided b y  t h e  condominium specialist, i t  

appears a number o f  board  members and owners are  uninformed o f  o r  a re  

unfamil iar w i th  condominium laws and regulat ions. Moreover, even among 

those aware o f  ex is t ing  laws and regulat ions govern ing  condominiums, many 

apparent ly  do not  f u l l y  apprehend t h e  ramifications o f  t h e  var ious r igh ts ,  

dut ies, and responsibi l i t ies o f  condominurn owners and board  members. 

ACCESS T O  INFORMATION RELATING T O  CONDOMIN I UM MANAGEMENT 

Various sections o f  chapter  514A requ i re  t h a t  cer ta in documents be  made 

available t o  owners upon request .  These documents include: 

(1) A n  accurate and  c u r r e n t  l i s t  o f  al l  apartment owners t o  

b e  made available as p rov ided  i n  t h e  declaration, bylaws, 

and house rules o r  f o r  t h e  purpose o f  so l ic i t ing votes o r  

prox ies o r  p rov id ing  information t o  o ther  owners w i th  

respect t o  association matters;' 

(2) Minutes of meetings o f  t h e  board  o f  d i rec tors  and 

association o f  apartment owners and  t h e  association's 

f inancial  statements; l o  

(3) A n  accurate copy o f  t h e  declaration, bylaws, house ru les 

if any, master lease if any, sample or ig inal  conveyance 

document, and all pub l ic  repor ts  and amendments 

thereto; " 

(4) Detailed, accurate records o f  al l  receipts and 

expendi tures af fect ing common elements, which speci fy  

and itemize t h e  maintenance and repa i r  expenses o f  

common elements and any  o the r  expenses incurred,  and 
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monthly  statements ind icat ing t h e  tota l  c u r r e n t  del inquent  

dol lar  amount of any unpaid assessments f o r  common 

expenses; '' 

(5) A wr i t t en  summary, i n  layman's terms, of t h e  association's 

insurance pol icy which includes t h e  t y p e  o f  pol icy, a 

descr ipt ion o f  t h e  coverage and t h e  l imits thereof .  amount 

of annual premium, and renewal dates." 

I n  addi t ion t o  these provisions, section 514A-83.1 mandates tha t  all meetings 

of t h e  board  o f  directors, o the r  than execut ive sessions, be open t o  al l  

members o f  t h e  association and allows members present  t o  par t i c ipa te  i n  t h e  

discussions unless a major i ty  o f  t h e  quorum of t h e  board  votes otherwise. 

Given these provisions, i t  would seem unquestionable t h a t  chapter  514A 

intends a cer ta in amount o f  sc ru t i ny  into, and par t ic ipat ion b y  association 

members in, t h e  management process. Despite th i s  intent ion, it appears tha t  

t h e  lack o f  access t o  information concerning condominium operations has led 

to, o r  a t  least p layed a p a r t  in, a number o f  problems being repor ted t o  t h e  

condominium specialist. Again, t h e  condominium specialist has prov ided 

evidence o f  repor ted problems i n  t h i s  area, w i t h  t h e  same caveat as  noted 

ear l ier .  

Observat ions by t h e  Department o f  Commerce and  Consumer Af fa i rs 's  

Condominium Specialist" 

Many owners believe they  should be  ent i t led  t o  a l i s t  o f  owners b u t  most 

a re  unaware o f  t h e i r  specif ic s ta tu tory  r i g h t  t o  such a l i s t .  A l though a few 

instances have been repor ted where an owner has been denied an owners l is t ,  

t h e  avai lab i l i ty  o f  t h i s  document has produced re lat ive ly  l i t t l e  cont roversy .  

T h e  few instances repor ted include t h e  fol lowing: 
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(1) One managing agent  in i t ia l l y  denied an owners l i s t  t o  an 

owner on t h e  basis t h e  information was considered 

p r i va te .  When advised o f  t h e  law, t h e  managing agent 

readi ly  complied. 

(2) A n  owner i n  a self-managed pro ject  on Maui also 

repor ted ly  was denied a l ist ,  b u t  t h i s  has no t  y e t  been 

ver i f ied .  

(3) One managing agent repor ted ly  denied a l i s t  t o  a board  

member t r y i n g  t o  r e c r u i t  potent ial  board members. The 

managing agent  incor rec t ly  informed t h e  board  member 

t h a t  t h e  l i s t  was available on ly  f o r  t h e  purpose o f  

so l ic i t ing prox ies.  

The avai lab i l i ty  o f  board  meeting minutes and  f inancia l  statements also 

has not  generated a great  deal o f  cont roversy .  Some owners have complained 

t h a t  t h e  board  o r  managing agent delayed i n  making t h e  minutes available, 

b u t  most owners eventual ly  were able t o  review t h e  minutes. 

More f requen t  complaints concern t h e  information contained, o r  not  

contained, i n  t h e  minutes. Al though i n  some cases t h e  minutes p rov ide  a 

comprehensive summary o f  t h e  meeting, i n  o ther  cases t h e  minutes p rov ide  

on l y  a b r ie f ,  skeletal d igest  of t h e  meeting. A t  least two reasons may ex is t  

f o r  the  cont ras t  i n  d r a f t i n g  sty le.  F i rs t ,  Roberts Rules o f  Orde r "  and other  

parl iamentary handbooks requ i re  tha t  minutes contain what  is "done," not  

what  is "said." Frequent ly ,  condominium board  meetings lack s t r u c t u r e  and 

formal i ty ,  w i t h  much be ing  said, but l i t t l e  be ing  done. As a result ,  minutes 

d ra f ted  according t o  Roberts can be  v e r y  uninformat ive and may fa i l  t o  g i ve  a 

complete, verbal  p i c t u r e  o f  condominium operations and c u r r e n t  issues fac ing 

t h e  board.  Several complainants have suggested t h a t  Roberts '  d r a f t i n g  s ty le  

has been used as a basis f o r  "sanit iz ing" t h e  minutes by removing discussion 

o f  condominium problems and c r i t i c~sms  o f  t h e  board.  Second, ev ident ly  some 

at torneys have advised boards t o  p ro tec t  themselves against possible damaging 
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statements o r  admissions t h a t  could end  u p  be ing  used against them i n  

subsequent l i t igat ion b y  p repa r ing  "bare bones" minutes t h a t  omit any  

summary of discussions. A marked cont ras t  ex is ts  between minutes of board  

meetings taken before and a f te r  such advice. 

Another  cr i t ic ism repor ted  concerning content  of t h e  minutes relates t o  

omissions i n  t h e  minutes o f  t h e  fac t  t ha t  an owner attended a board  meeting 

t o  raise a specif ic problem, complaint, o r  cr i t ic ism. These omissions usual ly  

a re  based on t h e  rationale t h a t  t h e  problem o r  complaint was not  resolved 

formal ly  b y  way o f  a motion. Nevertheless, such omissions f rom board  

minutes f r u s t r a t e  owners and make them suspect u l t e r i o r  motives on t h e  p a r t  

o f  board  and managers. Moreover, one owner pointed o u t  t h e  importance o f  

minutes as an information source f o r  nonresident-owners. He suggested that ,  

g iven t h e  la rge  numbers of such owners i n  t h e  State, more comprehensive 

minutes should b e  requ i red .  

Several complaints also have been made t h a t  votes o f  board  members are  

no t  be ing  recorded i n  t h e  board's minutes as requ i red  b y  section 514A-83.4. 

These complaints have no t  y e t  been ver i f ied .  

A related issue w i th  respect t o  t h e  adequacy o f  t h e  contents of t h e  

minutes concerns when a res ident  manager prepares a separate repo r t  i n  

preparat ion f o r  a board  meeting. Such a repo r t  l i ke ly  would contain re levant  

information about condominium operations and, if presented a t  t h e  meeting, 

would seem t o  be  incorporated by reference in to  t h e  minutes. I n  a t  least one 

instance, however, an owner a t  a par t i cu la r  condominium was denied access t o  

t h e  manager's repor t ,  a l though t h e  owner was g iven a newsletter,  f inancial  

statement, and copies o f  t h e  minutes f r e e  o f  charge.  

There  appears t o  be l i t t l e  complaint concerning t h e  avai lab i l i ty  o f  

association f inancial  statements. As discussed below, however, suppor t ing  

documentation f o r  t h e  f inancial  statements is not  always as read i ly  available. 

Indeed, t h i s  appears t o  b e  t h e  most controvers ia l  issue re la t ing  t o  avai lab i l i ty  

o f  information. B y  i t s  terms, t h e  statute would appear t o  g i v e  broad access 
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t o  t h i s  information. '' Nevertheless, owners have repor ted  delays, rang ing  

f rom days t o  months, i n  receiv ing t h i s  information and, i n  some cases, 

complete denial o f  t h i s  information. For  example, a g r o u p  of owners a t  a 

self -managed pro ject  on  Maui repor ted ly  a re  requ i red  t o  make appointments t o  

rev iew f inancial  records and sometimes must wait  f o r  two o r  th ree  days t o  see 

even c u r r e n t  information. Also, an owner a t  a condominium on Oahu repor ts  

t ha t  a f t e r  seven months she has s t i l l  received no response t o  her  request  f o r  

records re la t ing  t o  delinquencies da t ing  f rom 4-1/2 years ago. Apparent ly ,  

t h e  owner has received numerous promises and even obtained board  approval  

f o r  h e r  request .  Admittedly,  t h e  delay may resu l t  i n  p a r t  f rom t h e  records 

be ing  i n  storage and d i f f i c u l t  t o  re t r ieve .  Nevertheless, delays i n  p rov id ing  

f inancial  information seem t o  cause as much f rus t ra t i on  f o r  owners as does 

o u t r i g h t  denial o f  information. 

A number o f  boards tend  t o  t rea t  inqui r ies and requests f o r  information 

as i f  in tended solely f o r  t h e  personal benef i t  of t h e  request ing p a r t y  and not 

i n  t h e  general in te res t  o f  al l  owners. They  e i ther  a re  unaware o r  f o rge t  t ha t  

chapter  514A is essent ial ly se l f -enforc ing,  w i th  t h e  owners themselves hav ing  

p r imary  responsib i l i ty  f o r  ensur ing  t h e i r  board  complies w i th  t h e i r  govern ing  

documents and w i t h  state law. Therefore, many boards general ly g i ve  

information requests a low p r i o r i t y .  Th i s  at t i tude,  whi le  common, seems 

con t ra ry  t o  t h e  u n d e r l y i n g  i n ten t  of chapter  514A. 

T h e  d i f f i c u l t y  o f  obta in ing suppor t ing  f inancial  documents also has arisen 

w i th  respect to information concerning del inquencies. Section 514A-85 

indicates owners are  ent i t led t o  examine "monthly statements ind icat ing t h e  

tota l  c u r r e n t  de l inquent  dol lar  amount o f  any unpa id  assessments f o r  common 

expenses."" T h e  f i r s t  d i f f i c u l t y  is w i th  d i f f e r i n g  in terpretat ions o f  exact ly  

what is meant by t h e  s ta tu te .  Does i t  mean on l y  t h e  tota l  dol lar amount o f  a l l  

delinquencies, o r  does i t  mean t h e  c u r r e n t  to ta l  dol lar  amount t ha t  any one 

u n i t  has been assessed f o r  delinquencies? T h e  second d i f f i cu l t y  lies i n  

whether  owners can obta in suppor t ing  documentation on delinquencies, 

specif ical ly,  names a n d  addresses o f  del inquent  owners.  For example, some 

boards wi l l  p rov ide  owners w i th  on ly  a l i s t  o f  t h e  number o f  uni ts  del inquent,  
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t a k i n g  t h e  posit ion t h a t  t o  reveal more would invade t h e  p r i vacy  of t h e  

del inquent  owners and subject t h e  board  t o  l iab i l i t y  i f  del inquency records 

are  incor rec t .  O the r  boards have no objection t o  releasing t h e  names and 

addresses o f  del inquent  owners. 

Except i n  a few instances of small self-managed condominiums, owners 

have repor ted  l i t t l e  d i f f i c u l t y  i n  obta in ing pro ject  documents (e.g. ,  

declarations, bylaws, house ru les ) .  Some owners, however, have complained 

about t h e  cost o f  obta in ing copies o f  t h e  documents. The  condominium 

specialist has received no complaints concerning the  r i g h t s  o f  owners t o  

receive a layperson's summary o f  t h e i r  insurance pol icy.  E i ther  owners are 

no t  aware o f  t h e i r  r i g h t  t o  such a summary o r  t h e  summary is be ing  

prov ided.  

Open board  meetings should allow owners t o  obtain a g rea t  deal of 

information about t h e  operations of t h e i r  condominium, ye t  t he re  s t i l l  are a 

number of problems tha t  ar ise.  One of these concern owners'  expectations 

about t h e i r  r i g h t  t o  par t ic ipate a t  meetings. Owners who at tend board  

meetings usual ly  go f o r  a specif ic purpose, wanting, and expect ing, t o  

par t i c ipa te  i n  board  discussions. Unfor tunate ly ,  some owners fa i l  t o  realize 

t h a t  t h e  pr imary  purpose of board  meetings is t o  allow t h e  board  t o  complete 

i t s  program agenda. Questions, comments, and challenges t o  t h e  board can 

cause considerable d is rup t ion  and delays, ye t  owners resent  attempts t o  

cu r ta i l  t h e i r  p r iv i lege o f  addressing t h e  board .  Recent changes i n  t h e  law 

allow owners t o  address t h e  board  unless a major i ty  o f  a quorum o f  the  board  

votes otherwise.18 It should be  noted t h a t  t h i s  change does not  necessari ly 

guarantee t h e  owners'  r i g h t  t o  address t h e  board.  

Furthermore, some boards attempt t o  s t r u c t u r e  o r  conf ine an owner's 

par t ic ipat ion.  For example, one board voted a t  t h e  beg inn ing  of i t s  meeting 

not  t o  permi t  owner par t ic ipat ion d u r i n g  the  meeting, b u t  allowed a 30-minute 

quest ion and answer session p r i o r  t o  t h e  beg inn ing  of t h e  meeting. I n  actual 

pract ice, however, t h e  board  also allowed questions f rom t h e  f loor .  Another  

board  rout inely  requests tha t  w r i t t en  quest ions be  submitted p r i o r  t o  t h e  
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meeting t o  help focus owners quest ions and allow t h e  board  t o  p repare  an 

adequate response. On t h e  o the r  hand, another board  has a l ibera l  quest ion 

and comment pol icy d u r i n g  i t s  meetings, which sometimes resul ts  i n  ove r l y  

long meetings. 

Another  problem w i th  board  meetings relates t o  t h e  meeting location. A 

common owner complaint regard ing  location is t h e  lack o f  space and ex t ra  

seat ing f o r  owners who a t tend.  Since many condominium projects lack an 

adequate meeting area, t h i s  problem cannot easily be  solved legis lat ive ly .  

Of ten t h e  most convenient b u t  also most cramped meeting room i s  at t h e  

pro jec t  i t se l f .  On t h e  o ther  hand, a r rang ing  f o r  l a rge r  meeting space o f f - s i t e  

has raised complaints t h a t  boards are  t r y i n g  t o  discourage owner attendance. 

Lack of not ice of board  meetings is another  problem area. Owners have 

a r i g h t  t o  at tend board  meetings b u t  no s ta tu to ry  r i g h t  t o  notice o f  t h e  

meeting. I S  There  have been complaints o f  late, inadequate, o r  nonexistent 

notice. Even some board  members have complained of lack of notice. For 

example, one board  member alleges he was no t  not i f ied o f  a board meeting t o  

consider applicants f o r  t h e  posit ion o f  res ident  manager. He claims tha t  an 

unof f ic ia l  personnel committee was set u p  w i thout  f u l l  board  authorizat ion and 

w i thout  any  record  i n  t h e  board  minutes. T h e  same board  member also claims 

t o  have been excluded f rom an execut ive session. Apparent ly  t h e  board 

member l e f t  a meeting temporar i ly  t o  p ro tes t  t h e  way i t  was being conducted 

on ly  t o  be  locked ou t  when he re tu rned .  Similarly, a board member o f  

another  association has alleged tha t  he was not not i f ied o f  board meetings 

whenever t h e  board  pres ident  determined t h a t  a quorum of d i rectors favorable 

t o  t h e  pres ident  would a t tend t h e  meeting. As a resul t ,  t h e  board member 

claimed t h a t  board  communications were issued o r  policies adopted wi thout  his 

knowledge and w i thout  g i v i n g  him t h e  chance t o  state h ~ s  opposit ion on t h e  

record.  Somewhat related, one owner claimed tha t  ail o r  part of his board  

would meet p r i o r  t o  i t s  off ic ial  meeting t o  discuss and adopt pol icy.  The  

of f ic ia l  meetings tha t  fol lowed were mere formalit ies wherein the  board  rubber  

stamped the  decisions made ear l ier .  



C O N D O M I N I U M  G O V E R N A N C E - - A N  E X A M I N A T I O N  O F  SOME I S S U E S  

Several owners also have complained t h a t  execut ive sessions of t h e  board  

have been used as  a way t o  avoid t h e  general s ta tu to ry  requirement o f  open 

meetings. B y  law, execut ive sessions are  l imited t o  personnel matters and 

prospect ive o r  ongoing l i t i g a t i ~ n . ~ '  Boards aiso must announce t h e  purpose 

o f  execut ive sessions, presumably i n  su f f i c ien t  detai l  f o r  t h e  owners t o  

determine t h e  purpose is va l id . "  I t  is not clear tha t  boards, whether  

in tent ional ly  o r  unintent ional ly,  always f u l l y  comply w i th  t h e  law. Addit ional 

guidel ines o r  ru les may b e  necessary. 

Telephone board  meetings present  another potent ial  problem. A l though 

chapter  514A does no t  forbid such meetings, t hey  appear t o  evade t h e  

s ta tu tory  requirement t ha t  owners be  allowed t o  at tend board meetings. z 2  

Finally, a problem pa r t i cu la r l y  f o r  reso r t  condominium owners may b e  

board  meetings t h a t  are held in f requent ly  ( i .e . ,  qua r te r l y  o r  semi-annually) 

o r  held ou t  of state. I n  projects where none o f  t h e  d i rec tors  are permanent 

residents, some boards have agreed t o  meet a t  a convenient mainland location. 

Chapter 514A on ly  addresses t h e  location of annual meetingsz3 and does not  

expressly  f o r b i d  ou t -o f -s ta te  board  meetings. Resident owners wishing t o  

a t tend these meetings might  be fo rced t o  i n c u r  considerable expense i n  o rde r  

t o  exercise t h e i r  s ta tu tory  r i g h t .  

Conclusion 

The language of chapter  514A c lear ly  intends tha t  owners have access t o  

information and documents, inc lud ing  f inancial  records, re lat ing t o  t h e  

management o f  t h e  condominium. For  t h e  most p a r t  then, it would appear t h e  

problems i n  th i s  area are not  w i th  the s ta tu te  i tse l f  b u t  w i th  t h e  fac t  t h a t  

some boards and/or  managing agents apparent ly  fa i l  t o  comply, e i ther  

unintent ional ly o r  intent ionai ly,  w i th  t h e  statute o r  w i th  prov is ions of t h e i r  

govern ing  documents. 
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EDUCATION 

T h e  observat ions o f  t h e  condominium specialist suggest t h a t  a number o f  

boards and some managing agents inadver ten t ly  fa i l  t o  comply because they  

are  unacquainted w i t h  laws and regulat ions gove rn ing  condominiums. 

Likewise, many owners are  unfamil iar w i th  these laws and regulat ions and 

t h u s  cannot per fo rm t h e i r  ove rs igh t  func t ion  t o  ensure boards o r  managers do  

not  exceed t h e i r  au tho r i t y .  it also is apparent  t h a t  some of t h e  problems 

encountered b y  condominium occupants ar ise as a resu l t  o f  confusion and 

misunderstanding about t h e  r igh ts ,  dut ies, and responsibi l i t ies o f  t h e  var ious 

par t ies  involved.  Th i s  is no t  su rp r i s i ng  g iven tha t  condominiums invo lve  a 

unique fo rm o f  p r o p e r t y  ownership vas t ly  d i f f e ren t  f rom owning single-family 

p rope r t y ;  t h e  mechanisms b y  which condominiums are  created involve 

sophist icated legal documents, and t h e  means by which t h e  associations are  

governed a r e  complex and of ten confus ing.  Given t h e  lack o f  information and 

t h e  confusion concerning condominiums, there  would seem t o  be  a compelling 

need t o  acquaint board  members, owners, and managers w i th  t h e i r  respect ive 

r igh ts ,  obligations, and responsibi l i t ies and t o  famii iarize themselves w i th  

Hawaii's condominium p r o p e r t y  regime law.'" 

O the r  ju r isd ic t ions  o r  organizations, real iz ing t h i s  need f o r  education, 

have developed var ious informational materials f o r  condominium owners and 

board  members (see Appendix D ) .  One o f  t h e  more extensive educational 

programs undertaken b y  a state has been developed i n  Flor ida which has over  

100,000 condominium un i ts  w i th in  t h e  state. The  Bureau of Condominiums, 

w i th in  t h e  Div is ion o f  Flor ida Land Sales, Condominiums and Mobile Homes, is 

responsible f o r  t h e  regulat ion o f  al l  condominiums and  cooperatives in t h e  

State." T h e  Bureau o f  Condominiums has a s ta f f  o f  41 and is organized in to  

t h r e e  sections, one o f  which is t h e  Education Section. 2 6  

The pr imary  goal o f  t h e  Education Section is t o  help t h e  condominium 

and cooperat ive community understand i ts  legal obi igat ions." The  Section 

has prepared a Condominium Association Manual as a basic tool f o r  those 

invo lved w i th  condominiums. The  manual is a compendium o f  t h e  duties, 
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responsibi l i t ies, and r i g h t s  o f  u n i t  owners and associations. It also 

summarizes declaratory statements and formal legal opinions issued b y  t h e  

Div is ion.  T h e  manual and per iodic  updates a r e  sent t o  eve ry  condominium 

association f r e e  o f  charge and are  available t o  t h e  pub l i c  f o r  a nominal fee .zs  

T h e  Education Section also prepares and d i s t r i bu tes  f r e e  o f  charge 

brochures  on: u n i t  owner r i g h t s  and  responsibi l i t ies, condominium l i v ing ,  an 

information gu ide  o f  factors t o  consider when purchas ing  a condominium un i t ,  

insurance f o r  t h e  condominium un i t ,  and  o the r  areas o f  in terest  (see 

Appendices E - H I .  T h e  s ta f f  also conducts regional one-day seminars on 

var ious topics, such as election and vo t i ng  procedures, budget ing  and 

reserves, and  recent  amendments t o  t h e  law, and  respond t o  numerous 

wr i t t en  and telephone inqu i r ies . "  I n  addit ion, t h e  Bureau o f  Condominiums 

has sponsored statewide conferences consis t ing o f  informational presentat ions 

and  panel discussions concerning d i rec tors '  responsibil i t ies, insurance, 

association management, f inancial  management, and federal  and state income 

tax  issues. '@ 

Obviously,  a simi lar under tak ing  i n  Hawaii would requ i re  more s ta f f  and 

f u n d i n g  than c u r r e n t l y  allocated t o  t h e  regulat ion o f  condominiums. 

Nevertheless, t h e  Legis lature should consider al locat ing addit ional resources 

t o  t h e  Real Estate Commission (o r  t h e  condominium special ist  if t h e  posit ion is 

made permanent) f o r  purposes of p repa r ing  educational material, i n  t h e  fo rm 

o f  a handbook, manual, brochures, video, seminar, o r  o the r  educational tool, 

t o  p rov ide  a usefu l  gu ide  t o  boards and owners concerning t h e i r  respect ive 

r igh ts ,  dut ies, and responsibi l i t ies general ly  and Hawaii's condominium 

p r o p e r t y  regime law specif ical ly.  T h e  Commission may f i n d  it he lp fu l  i n  t h i s  

under tak ing  t o  convene an adv isory  g r o u p  o r  t ask  fo rce  o f  representat ives 

f rom o ther  agencies and groups involved i n  t h e  condominium f i e ld  t o  assist  it 

i n  determin ing content, format,  and t h e  most feasible and ef fect ive means o f  

d i s t r i b u t i n g  such information. Such a task  fo rce  m igh t  include, a l though not  

necessari ly be  l imited to, representat ives o f  t h e  fol lowing: t h e  American 

A rb i t ra t i on  Association, t h e  Community Association Inst i tu te,  Hawaii 

Independent  Condominium and Cooperat ive Owners, t h e  Hawaii Counci l  o f  
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Associations of Apartment  Owners, condominium p r o p e r t y  managers, t h e  Of f ice 

o f  Consumer Protection, and t h e  Hawaii State B a r  Association. 

RULEMAKING AUTHORITY 

Apparent ly ,  another  reason why  a board  o r  managing agent fa i ls  t o  

comply f o r  w h y  an owner may t h i n k  a board  o r  agent  has fa i led t o  comply) 

w i t h  a pa r t i cu la r  p rov is ion  o f  t h e  statute o r  o f  a govern ing  document may 

stem f rom a d i f ference i n  in terpretat ion,  ra the r  than lack o f  awareness. For 

example, t h e  law may g r a n t  a right o r  impose a duty b u t  lack specif ic 

guidance as t o  how t h e  r i g h t  should be  exercised o r  t h e  d u t y  per formed.  As 

a result ,  t h e  prov is ion  may be  subject t o  var ious in terpretat ions by owners, 

boards, t h e i r  a t torneys,  o r  managing agents, t h u s  p r o v i d i n g  a f e r t i l e  g r o u n d  

f o r  d ispute.  For example, section 514A-85 requi res tha t  records o f  all 

receipts and expendi tures re lat ing t o  maintenance and repa i r  o f  t h e  common 

elements be  made available t o  owners upon request, b u t  it ne i ther  specifies 

nor  l imits t h e  number o f  past years f o r  which t h e  records must be  made 

available. As a resul t ,  what real ly  is requ i red  under  th i s  section has been 

subject t o  var ious in te rpre ta t ions .  For  example, i n  one instance a managing 

agent, on t h e  advice o f  counsel, permi t ted an owner t o  review receipts only  

f o r  t h e  c u r r e n t  year . "  Moreover, t h e  ambiguity o r  uncer ta in ty  t ha t  can 

resu l t  f rom var ious in terpretat ions may lend i tsel f ,  i n  some instances, t o  

a rb i t ra r iness  o r  overreaching on t h e  p a r t  o f  a board o r  p r o p e r t y  manager. 

Accordingly ,  some di rect ion o r  guidance may be necessary i n  these instances 

t o  p reven t  intent ional o r  unintent ional abuses. 

One opt ion might  be  adoption of rules b y  the  Real Estate Commission 

set t ing f o r t h  specif ic d i rect ion o r  guidelines f o r  those s ta tu to ry  sections 

wherein in te rpre ta t ion  problems arise. Th i s  would establish some cer ta in ty  

and uni formi ty ,  t h u s  eliminating any ambigui ty  o r  a rb i t ra r iness  i n  

in te rpre ta t ion .  I t  i s  uncertain, however, whether  t h e  Real Estate Commission 

present ly  has general rulemaking au tho r i t y  under  p a r t  V o f  chapter  514A 
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( re la t i ng  t o  condominium management), o ther  than perhaps w i th  respect t o  

sections 514A-84, 514A-85, and 514A-95. '' 

Consequently,  if t h e  Legis lature determines tha t  ruiemaking on t h e  p a r t  

o f  t h e  Commission would be  usefu l  i n  p r o v i d i n g  c lar i f icat ion and guidance, t h e  

Bureau suggests tha t  a new section t o  p a r t  V be  enacted tha t  g ran ts  

au tho r i t y  t o  t h e  Commission t o  adopt, amend, o r  repeal whatever rules i t  

deems necessary t o  ef fectuate f u l l y  t h e  purpose o f  p a r t  V .  It should be  clear 

t h a t  such rulemaking au tho r i t y  includes t h e  au tho r i t y  bo th  t o  f o r b i d  acts o r  

pract ices deemed b y  t h e  commission t o  be detr imental  t o  t h e  accomplishment o f  

t h e  purpose of p a r t  V and t o  impose such requirements as wi l l  be t te r  enable 

t h e  Commission t o  enforce p a r t  V and  any rules adopted pu rsuan t  there to .  

Enforcement 

Final ly,  where the re  is noncompliance b y  a board  o r  manager w i th  

prov is ions o f  t h e  statute o r  govern ing  documents, owners should have some 

v iable means of f o rc ing  compliance. Par t icu lar ly  where t h e  law clearly 

p rov ides  a r i g h t  of access t o  information t o  owners, an owner should have 

some pract ical ,  a f fordable means of enforc ing tha t  r i g h t .  Unfor tunate ly ,  i t  

appears t h a t  i n  many instances owners real ist ical ly have no viable means t o  

enforce compliance. Chapter  514A essential ly is sel f-enforcing, meaning an 

owner 's  remedy is t o  f i l e  a legal action t o  compel compliance. I n  real i ty,  

however, t h e  cour ts  a re  inaccessible t o  many owners: l i t igat ion is expensive, 

and  f o r  some, t h e  h igh  cost const i tutes a tota l  b a r  t o  t h e  judicial  process." 

I n  o the r  cases, t h e  na tu re  o f  t h e  d ispute  i t se l f  is insu f f i c ien t  t o  j u s t i f y  t h e  

expense. Furthermore, many cases take months, even years, t o  resolve; 

under  such circumstances, an eventual v i c to ry  f o r  t h e  owner may be an 

empty one.'" 

I n  1984, presumably i n  an attempt t o  sett le in ternai  disputes invo iv ing  

owners, associations, boards o f  d i rectors,  and managing agents in  a qu icker  

and less cost ly  manner, t h e  Legislature amended chapter  514A t o  prov ide  f o r  

a rb i t ra t i on  of cer ta in types  o f  disputes a t  t h e  request of any p a r t y . "  
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J u d g i n g  f rom the  stat ist ics o f  t h e  American Arb i t ra t ion  Association, however, 

many o f  t h e  d isputes invo lv ing  condominiums apparent ly  a re  no t  be ing  

a rb i t ra ted .  Between 1984 and June 1988, on ly  45 condominium disputes have 

been a r b i t r a t e d . ' =  Accord ing  t o  Kei th Hunter ,  D i s t r i c t  D i rec tor  o f  t h e  

American A rb i t ra t i on  Association in Hawaii, many more requests f o r  a rb i t ra t ion  

have been f i led,  b u t  were rejected f o r  a rb i t ra t i on  because they  fa l l  w i th in  one 

of t h e  exceptions t o  a rb i t ra t i on  enumerated i n  section 514A-121(b)." 

A substant ia l  major i ty  of these excepted disputes involved actions t o  

collect assessments t h a t  a re  liens o r  a re  subject t o  f o r e c l o s ~ r e . ' ~  The  

problem w i t h  t h i s  pa r t i cu la r  except ion is t ha t  f requen t l y  t he re  is an 

under l y ing  d ispute  tha t  is appropr iate f o r  a rb i t ra t ion  but ,  un for tunate ly ,  t h e  

owner (apparent ly  of ten unaware o f  t h e  consequences o f  t h i s  action) has 

w i thhe ld  maintenance payments because of t h e  under l y ing  d ispute.  I n  

response, t h e  association then f i les a l ien against t h e  owner's p roper ty ,  

foreclosing arb i t ra t ion  and fo rc ing  t h e  d ispute  in to  t h e  cour ts . "  Th is  

naivete on t h e  p a r t  of owners prevents  many f rom be ing  able t o  take  

advantage o f  t h e  arb i t ra t ion  process. It has been suggested tha t  a number 

of o the r  d isputes fa i l  t o  make t h e i r  way t o  a rb i t ra t ion  because many par t ies 

( i .e . ,  owners and associations) may be unaware of t h e i r  opt ion t o  a rb i t ra te  o r  

because many at torneys,  steeped i n  t h e  advocacy t radi t ion,  general ly t end  t o  

steer cl ients toward  l i t igat ion."  I t  seems clear t ha t  i f  a rb i t ra t ion  is t o  

achieve t h e  purpose in tended b y  section 514A-121 o f  p r o v i d i n g  a re lat ive ly  

inexpensive and qu i ck  forum f o r  d ispute  resolution, more members o f  t h e  

condominium community, pa r t i cu la r l y  owners, need t o  be  appr ised of i t s  

existence, t h e  circumstances under  which it i s  available, and i t s  advantages. 

Th is  re i terates t h e  need f o r  widespread, comprehensive education o f  owners 

and board  members. 

I n  addit ion t o  tak ing  steps t o  make arb i t ra t ion  a more ef fect ive forum, 

o ther  measures may b e  necessary t o  help ensure compliance w i t h  chapter  

514A. I n  recent years, such ideas as mandatory mediation o r  a condominium 

commission o r  board  have been suggested.' '  These al ternat ives are  beyond 

t h e  scope and time constra ints  of t h i s  s tudy .  The  Bureau notes, however, 
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t h a t  t h e  Flor ida Condominium Act,  which prov ides  f o r  vo lun ta ry  arb i t rat ion,  

also g ran ts  t h e  Div is ion o f  Flor ida Land Sales, Condominium and Mobile Homes 

broad powers t o  enforce all aspects o f  t h e  condominium law and rules adopted 

pu rsuan t  thereto, inc lud ing  those re lat ing t o  t h e  operat ion and management o f  

resident ial   condominium^.^^ These powers include, b u t  a re  not  l imited to, t h e  

ab i l i t y  t o  make rules, conduct  comprehensive invest igat ions, issue subpoenas, 

i ns t i t u te  enforcement proceedings i n  i t s  own name o r  on behalf  o f  others, 

issue cease and desist  orders,  and impose c i v i l  penalt ies. 4 3  

Compliance w i th  t h e  Flor ida law is aggressively  enforced b y  t h e  Division 

t h r o u g h  i t s  Bureau o f  Condominiums. T h e  Bureau's  Enforcement Section i s  

responsible f o r  t h e  invest igat ion o f  complaints. T h e  Bureau o f  Condominiums 

attempts t o  resolve complaints amicably t o  t h e  sat isfact ion o f  al l  par t ies and 

has found  t h a t  apparent  violations o f ten  occur  simply because t h e  par t ies a r e  

unaware of t h e  requirements o f  t h e  law; once par t ies unders tand t h e  law and 

i ts  ramifications, many comply ~ o l u n t a r i l y . ~ '  Moreover, hav ing  one agency 

hand l ing  exclus ive ly  condominium invest igat ions and  enforcement o f  the  

condominium act has encouraged consistent appl icat ion of t h e  law between 

examiners, invest igators,  and educators and has p rov ided  those involved i n  

t h e  condominium community w i t h  one source f o r  consistent advice and  counsel 

concerning resident ial  c o n d o m i n i ~ m s . " ~  

Al though t h e  Hawaii Real Estate Commission has jur isd ic t ional  

responsib i l i ty  ove r  condominiums, i t  is unclear whether  i t  has any real 

enforcement au tho r i t y  ove r  most issues re la t ing  t o  condominium operations o r  

manage~nen t . ' ~  Moreover, even i f  i t  were clear t ha t  t h e  Commission has 

a u t h o r i t y  t o  enforce compliance w i th  p a r t  V o f  chapter  514A, t h e  Commission 

lacks adequate s ta f f  and resources t o  do  so. T h e  creat ion of t h e  posit ion of 

condominium specialist i s  a small step toward  p r o v i d i n g  a t  least some resource 

f o r  t h e  condominium community i n  Hawaii; however, t h e  posit ion is on ly  

temporary and also lacks any enforcement power o r  suppor t  s ta f f . "  T h e  

Legis lature may want t o  consider creat ing an agency similar t o  Florida's 

Bureau o f  Condominiums (e i ther  as p a r t  o f  t h e  Real Estate Commission o r  as a 

separate agency w i th in  t h e  Department o f  Commerce and Consumer Af fa i rs )  
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w i th  su f f i c ien t  powers, s taf f ing,  and f u n d i n g  t o  operate i n  a l i ke  manner. If 

t h e  Legis iature decides t h e  creat ion of a new agency is unwarranted, 

however, it, at t h e  least, should consider making t h e  condominium specialist 

posit ion permanent, w i t h  more c lear ly  def ined dut ies and powers and w i th  

f u n d i n g  f o r  suppor t  s ta f f  and equipment. 



Chapter  3 

F INANCIAL ISSUES 

INTRODUCTION 

Senate Concur ren t  Resolution No. 100, S.D.  1, H.D. 1, specif ically 

requested t h e  Bureau t o  address t h e  fol lowing f inancial  issues in th is  s tudy :  

(1) A re  t h e r e  reasonable contro ls  on t h e  use and treatment o f  

condominium association funds? '  

(2)  A r e  c u r r e n t  f iscal audi ts  o f  association funds  adequate? 

(3) Do owners receive adequate information regard ing  use o f  

t h e i r  maintenance fees? 

These issues a r e  in te r re la ted  and over lapp ing .  For example, audits and 

access t o  f inancial  information are bo th  a means of cont ro l l ing  o r  moni tor ing 

t h e  way association funds  are handled and  spent .  Accordingly ,  t h i s  chapter  

w i l l  discuss f inancial  audi ts  and  access t o  f inancial  information w i th in  t h e  

contex t  of reasonable contro ls  on t h e  use and t reatment  o f  association funds .  

EXISTENCE OF REASONABLE CONTROLS ON ASSOCIATION FUNDS 

T h e  quest ion o f  whether  t h e r e  ex i s t  reasonable contro ls  on association 

funds  appears t o  encompass two d i s t i nc t  issues: ( I )  whether t he re  are 

adequate safeguards t o  p reven t  condominium managers,' association 

employees, o r  board  members f rom misappropr iat ing association funds  and ( 2 )  

whether  association funds  are  be ing  expended and managed p rope r l y .  

Adequate f inancial  contro ls  should reduce t h e  r i s k  o f  loss resu l t ing  f rom 

dishonesty, mismanagement, o r  negligence. 
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Several types  o f  f inancial  contro ls  a re  possible. The  degree t o  which 

t h e y  a r e  imposed o r  observed, however, var ies among associations. T h e  

f inancia l  contro ls  discussed here concern: annual f inancial  audits,  in ternal  

account ing controls,  access t o  f inancial  records, and f ide l i t y  bonds. 

AUDITS 

T h e  resolut ion specif ical ly requested an i n q u i r y  i n to  whether c u r r e n t  

f iscal audi ts  o f  association funds  are adequate. Th is  i n q u i r y  has two facets: 

whether  section 514A-96, Hawaii Revised Statutes, concerning audi ts  of 

condominium associations' f unds  is su f f i c ien t  a n d  whether t h e  aud i t  process 

prov ides  adequate protect ion.  

Section 514A-96 

As or ig ina l l y  adopted,' section 514A-96 p rov ided  f o r  a yea r l y  aud i t  and 

no less than one unannounced aud i t  o f  association funds  b y  a cer t i f ied  pub l ic  

accountant.  Both audi ts  could be  waived b y  a major i ty  vote o f  al l  apartment 

owners.  

T h i s  section was amended i n  1986 t o  change t h e  unannounced aud i t  t o  an 

unannounced ver i f icat ion o f  t h e  association's cash balance and t o  delete t h e  

word  "cer t i f ied"  before t h e  phrase "pub l ic  accountant." '  According t o  

test imony and  committee reports,  it appears these changes were made t o  

achieve t h e  or ig inal  i n ten t  o f  section 514A-96, which was t o  p rov ide  f o r  an 

unannounced cash ver i f icat ion and not  a second audit ,  and t o  allow pub l ic  

accountants as well as cer t i f ied  pub l ic  accountants t o  conduct  aud i ts .$  As 

noted above, t h e  f i r s t  issue is whether  t h e  c u r r e n t  version of section 514A-96 

prov ides  adequate protect ion.  T h e  law provides tha t  an aud i t  and an 

unannounced cash ver i f icat ion must be  conducted year ly ,  unless waived b y  a 

major i ty  o f  al l  apartment owners. The  poss ib i l i t y  exists, then, tha t  under  

p resent  law both  t h e  aud i t  and t h e  cash ver i f icat ion could be  waived by an 

association. 
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Accordingly ,  t h e  quest ion becomes t o  what  ex ten t  a re  audi ts  be ing  

per formed o r  waived. A repo r t  t o  t h e  1988 Regular Session o f  t h e  Legislature 

b y  t h e  Real Estate Commission concerning f i de l i t y  bonds inc luded a discussion 

o f  t h e  aud i t  requirement.  The s t u d y  found  that,  al though a major i ty  o f  

associations w i th  managing agents undergo an independent aud i t  annually, 

many others waive t h e  audi t  b u t  have an outs ide accountant conduct an 

unannounced cash balance v e r i f i c a t i ~ n . ~  Fur thermore,  w i th  rega rd  t o  self-  

managed associations, t h e  s tudy  found tha t  most handle t h e i r  own accounting 

in-house and waive t h e  requirement f o r  bo th  t h e  annual aud i t  and t h e  

unannounced cash balance ver i f icat ion b y  a pub l ic  accountant. '  

Similarly, in terv iews of board  members and  p r o p e r t y  managers b y  Bureau 

s ta f f  and  t h e  condominium specialist suggest that,  a l though many associations 

requ i re  an annual audit ,  t he re  are a considerable number tha t  do  not  undergo 

an annual aud i t .  T h e  explanation commonly c i ted  as t o  why  associations may 

choose not t o  undergo an annual aud i t  is t h e  expense. The  cost of an aud i t  

var ies depending upon t h e  size o f  t h e  association, t h e  amount o f  wo rk  

involved i n  t h e  audi t ,  and t h e  aud i to rs  per fo rming t h e  aud i t .  The  cost runs  

between an estimated $600 and $2,000 unless per formed b y  one o f  t h e  "big 

eight"  account ing f i rms, i n  which case i t  could r u n  considerably h igher .  

Moreover, audi ts  f o r  la rger  associations can range between $3,000 t o  $6,000.' 

I n  contrast,  t h e  cash balance ver i f icat ions usual ly  cost between $100 t o  $500, 

al though i n  t h e  case of one la rger  association, it was p u t  a t  $1,000. Some 

managers suggested a second reason why associations may waive t h e  audi t :  

associations t h a t  are sat isf ied w i th  t h e i r  managing agent 's performance may be  

more l i ke ly  t o  decide an aud i t  is an unnecessary expense. Th i s  may be 

especially t r u e  of smaller associations tha t  have fewer un i ts  (e .g . ,  6 o r  10) 

over  which t o  spread t h e  aud i t  cost. 

Of those p rope r t y  managers interviewed, near ly  ail indicated t h e y  

s t rong ly  recommend t o  t h e i r  c l ient  associations t h a t  t hey  have an aud i t  done 

annual ly .  A few managing agents associated w i th  la rger  companies i n fe r red  

tha t  agents f o r  smaller companies are  less l i ke ly  t o  encourage t h e i r  c l ient  

associations t o  undergo an annual audi t  i n  an attempt t o  save t h e  association 
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money." Based on t h e  comments o f  managing agents, t h e  major i ty  ev ident ly  

consider t h e  aud i t  as a safeguard mechanism f o r  themselves and t h e i r  

companies, as well as f o r  t h e  board members and t h e  association. 

Furthermore, t h e  agents in terv iewed repor ted  tha t  a major i ty  o f  t h e i r  

c l ient  associations fol low t h e i r  advice i n  hav ing  an annual aud i t .  For  

example, one p r o p e r t y  management company, which manages approximately 150 

associations, estimated tha t  all b u t  about two associations (both o f  which are 

small: 6 un i ts  and 21 un i ts )  undergo t h e  audit ,  whi le one-half  o r  more also 

have t h e  unannounced cash balance ver i f icat ion conducted. Another  p r o p e r t y  

management company, handl ing ove r  200 condominium associations, estimated 

t h a t  about 75 p e r  cent  of these cl ients undergo a f inancial  aud i t .  However, 

t he re  was some indicat ion that ,  ou t  o f  these, a t  least a few associations have 

t h e  aud i t  on l y  eve ry  couple of years as opposed t o  annual ly .  Also, agents 

repor ted  tha t  about 50 p e r  cent  o f  these c l ient  associations have a cash 

balance ver i f icat ion performed, usual ly i n  addit ion t o  t h e  aud i t .  On ly  a few 

o f  these associations undergo t h e  cash balance ver i f icat ion as a subs t i tu te  f o r  

an aud i t . "  The  pres ident  of a smaller management company (handl ing 16 

condominium associations rang ing  i n  size f rom 50 t o  375 un i ts )  repor ts  he wi l l  

no t  accept a management contract  w i th  an association unless t h e  la t te r  

undergoes an annual aud i t .  I n  negotiations, he s t rong ly  advises t h e  

associations tha t  t h e  law requi res bo th  t h e  aud i t  and t h e  unannounced cash 

balance ver i f icat ion.  

Representatives (e.g. ,  t h e  board  pres ident  and o r  t h e  general manager) 

o f  th ree  of t h e  largest  self-managed condominium associations on Oahu (w i th  

t h e  number o f  un i ts  rang ing  f rom approximately 430 t o  670) were interviewed, 

and all indicated t h e i r  associations undergo an aud i t  annual ly .  These 

indiv iduals also expressed t h e  opinion, similar t o  t h a t  of managing agents 

noted prev iously ,  t ha t  an aud i t  protects t h e  board  members and t h e  general 

manager as well as t h e  association. The  f requency  o f  t h e  unannounced cash 

balance ver i f icat ion var ied  among these associations f rom eve ry  year  t o  eve ry  

several years.  A few interviewees acknowledged tha t  t h e  cash balance 

ver i f icat ion does no t  g i ve  tha t  much added protect ion t o  t h e  association i n  
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t ha t  it on l y  ver i f ies  cash on hand a t  a pa r t i cu la r  t ime. Given i ts  re lat ive ly  

small cost, however, most interviewees though t  i t  wor thwhi le .  

T h e  condominium specialist received a number o f  calls t ha t  suggest 

audits may be  conducted i n f requen t l y  o r  waived al together a t  smaller self- 

managed pro jects.  For  example, he repor ts  t ha t :  

(1 )  A board  member o f  a 66-uni t  condominium on blaui stated 

t h a t  no aud i t  had been made o f  association funds  f o r  t h e  

last  14 years.  T h e  condominium's accountant o r  

bookkeeper had, i n  fact,  recommended against t h e  aud i t  

on  t h e  basis t ha t  i t  would cost as much as $3,000. 

(2) A board  member o f  a 90-un i t  self-managed condominium on 

t h e  B i g  Is land called t o  conf i rm h e r  accountant's advice 

tha t  a yea r l y  aud i t  was requ i red  b y  law unless waived b y  

a major i ty  o f  owers. Aud i ts  had been ne i ther  per formed 

n o r  waived i n  t h e  past .  l 2  

(3) A board  member o f  a 13-un i t  self-managed condominium, 

also on t h e  B i g  Island, stated t h a t  h is  condominium had 

an informal, "unof f ic ia l "  aud i t  once a year .  T h e  board  

d i d  receive, however, a month ly  f inancial  statement f rom 

t h e  accountant.  T h e  board  member stated he f e l t  these 

"contro ls"  were adequate g iven t h e  size o f  his 

condominium. 

Furthermore, t h e  condominium specialist has discovered tha t  several small 

condominium projects lack any  formal organizat ional s t r u c t u r e  whatsoever, 

much less undergo an annual aud i t .  Given t h e  number o f  these projects o f  

which t h e  condominium specialist is aware, it is probable t h e r e  are many more 

simi lar ly si tuated condominium pro jects o f  which he is unaware. Accordingly ,  

it would seem the re  are  a number o f  smaller condominiums tha t  a re  not  
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complying w i t h  section 514A-96 as well as w i t h  o the r  s ta tu tory  requirements 

re lat ing t o  t h e  management o f  condominiums. " 

What an A u d i t  Does 

T h e  second issue re lat ive t o  audi ts  i s  whether  t h e  c u r r e n t  aud i t  process 

prov ides adequate safeguards t o  p ro tec t  association funds .  To  answer th i s  

question, i t  is necessary f i r s t  t o  unders tand what  an aud i t  is and what it is 

not .  General ly stated, a f inancial  aud i t  is an opinion on t h e  fa i rness o f  the  

presentat ion o f  f inancial  statements i n  accordance w i t h  general ly  accepted 

accounting pr inc ip les (GAAP). Phrased d i f fe ren t ly ,  a s tandard aud i t  opinion 

prov ides reasonable assurance tha t  an en t i t y ' s  f inancial  statements present  

f a i r l y ,  i n  all material respects, i t s  f inancial  posit ion, resul ts  o f  operations, 

and cash flows i n  conformi ty  w i t h  GAAP.'"ontrary t o  what many believe, 

however, an aud i t  opinion is no t  an endorsement o r  repo r t  on  an en t i t y ' s  

pol icy decisions, i t s  use o f  resources, o r  t h e  adequacy of i t s  in te rna l  contro l  

s t r u c t u r e .  

A n  aud i t  should be  conducted i n  accordance w i th  general ly  accepted 

aud i t ing  standards (GAAS). l 6  According t o  GAAS, an aud i to r  should examine 

t h e  in ternal  account ing contro ls  o f  t h e  e n t i t y  subject t o  aud i t  and assess t h e  

r i s k  o f  material misstatement. I' An unders tand ing  o f  t h e  en t i ty 's  in ternal  

contro l  s t r u c t u r e  should e i ther  heighten o r  mit igate t h e  audi tor 's  concern 

about t h e  r i s k  o f  material misstatements. Based upon t h e  aud i to r ' s  overa l l  

judgment about t h e  level of r i s k  o f  material misstatements, t h e  aud i to r  then 

designs t h e  aud i t  plan t o  obta in reasonable assurance about whether  t h e  

f inancial  statements are  f ree  o f  material misstatements. " The  aud i t  includes 

examining, on a tes t  basis, data under l y ing  t h e  f inancial  statements. " 

In  tes t ing  t h e  data, t h e  aud i to r  does no t  examine 100 p e r  cent  o f  the  

information suppor t ing  f inancial statements, n o r  would i t  be  economical t o  do 

so .2n  The  aud i to r  exercises professional sk i l l  and judgment i n  conjunct ion 

w i t h  knowledge o f  t h e  specif ic circumstances o f  t h e  c l ient  t o  determine what, 

when, and how much t o  " tes t . "21  
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I n  consider ing whether  audi ts  p rov ide  su f f i c ien t  safeguards, the  limits o f  

an aud i t  must be  understood: normal aud i t  t es t  procedures w i l l  not detect al l  

i r r egu la r i t i es  o r  f rauds,  especially i f  concealed t h r o u g h  f o r g e r y  o r  

c o l l ~ s i o n . ~ ~  Furthermore, audi tors are not  t ra ined  t o  detect  forger ies.  Thus 

audi ts  do  not, and are not  in tended to, guarantee t h e  accuracy of f inancial  

statements. T h e y  do, however, p rov ide  an economical and  reasonable level o f  

assurance tha t  t h e  f inancial  statements are f r e e  o f  material  misstatement^.^^ 

Also, an association aud i t  covers on ly  f inancial  t ransact ions of t h e  association; 

it is not  an aud i t  of t h e  managing agent.  Accordingly ,  an association audi t  

would no t  necessari ly detect t h e  fac t  t h a t  a managing agent is engaging i n  

unethical  behavior  (such as receiv ing k ickbacks) .  

The  American Ins t i t u te  o f  Cer t i f ied  Public Accountants (AICPA) recent ly  

c i rcu la ted  an exposure d r a f t  of a proposed A u d i t  and Account ing Guide, f o r  

use w i th  respect t o  common interest  rea l ty  associations which include 

condominium a s s o ~ i a t i o n s . ~ '  T h e  exposure d r a f t  was prepared i n  response t o  

increasing requests f rom pract i t ioners f o r  guidance i n  aud i t ing  and accounting 

f o r  condominium associations, homeowners' associations, and cooperative 

housing corporat ions. Major recommendations i n  t h e  exposure d r a f t  t ha t  a re  

pa r t i cu la r l y  re levant  t o  t h i s  discussion concern: t h e  audi tor 's  role i n  

evaluat ing t h e  adequacy o f  disclosures of ant ic ipated major repairs and 

p r o p e r t y  replacements o f  common elements and repo r t i ng  on t h e  f u n d  f o r  

f u t u r e  major repai rs  and replacements ( i .e . ,  t h e  reserves);  t h e  appropr iate 

method o f  accounting; and  aud i t  procedures specif ical ly applicable t o  common 

in te res t  rea l ty  associations. The  exposure d r a f t  recommends t h e  use of f u n d  

accounting, which commonly is used by no t - fo r -p ro f i t  organizations, on t h e  

basis t ha t  i t  more c lear ly  presents information about an association's two 

p r imary  act iv i t ies, i e ,  c u r r e n t  operations and long- term maintenance and 

repa i r  o f  t h e  common elements) and more c lear ly  i l lust rates whether 

assessments have been used f o r  o ther  than t h e i r  designated purposes. I t  is 

possible these recommendations could change between now and t h e  time t h e  

f ina l  d r a f t  is completed sometime i n  1989.'' However, once t h e  f ina l  

guidel ines are adopted, t h e y  wi l l  be  t h e  general ly  accepted accounting 

pr inc ip les which audi tors o f  condominium associations would be  responsible f o r  
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fo l low ing,26 and presumably t h e  audi tors wi l l  make whatever adjustments 

necessary t o  conform t o  these pr inc ip les.  

Assuming t h e  c u r r e n t  recommendations are t h e  ones adopted, at least one 

adjustment t ha t  may be  necessary would entai l  changing t h e  c u r r e n t  method o f  

account ing used b y  associations. Present ly most, if not  all, associations i n  

Hawaii use t h e  cash method o f  account ing f o r  funds .  The  cash basis o f  

account ing recognizes revenues when received ra the r  than when earned and 

recognizes expenses when paid ra the r  than when t h e  obligations are  i ncu r red .  

General ly accepted accounting pr inc ip les,  however, contemplate t h e  use of t h e  

accrual method o f  accounting, which prov ides  a more accurate matching of 

revenue earned against expense incur red . "  T h e  accrual method recognizes 

revenues when earned and expenses when t h e  obl igat ion is i ncu r red .  

Because t h e  accrual method displays an association's f inancial condit ion more 

accurate ly ,  many consider it t h e  be t te r  account ing method f o r  most 

associations, especially la rger  ones where considerable sums of money must be 

handled and t h e r e  are  several sources o f  income and many categories o f  

expense.z8  

Despite t h e  deviat ion f rom GAAP of c u r r e n t  association accounting 

methods, an aud i to r  can s t i l l  g i ve  a clean opinion as t o  t h e  f a i r  presentat ion 

of an association's f inancial  statements prepared on a cash basis o f  

account ing, as long as tha t  basis has been appl ied i n  a manner consistent 

w i th  t h a t  o f  t h e  preceding year . '$  However, t h e  audi tor  must c lear ly  

disclose i n  t h e  aud i t  opinion tha t  t he re  is a deviat ion f rom general ly accepted 

accounting pr inc ip les (see Appendices I and J f o r  examples o f  such audi t  

opin ions) .  

Another  change i n  c u r r e n t  p rac t ice  t h a t  may be necessitated, again 

assuming t h e  c u r r e n t  recommendations are  adopted, concerns t h e  disclosure o f  

ant ic ipated major repai rs  and p r o p e r t y  replacements of common elements and 

t h e  aud i to r ' s  role i n  evaluat ing t h e  adequacy o f  disclosures and repo r t i ng  on 

t h e  f u n d  f o r  f u t u r e  major repai rs  and  replacements.'"ne o f  the  pr imary  

responsibi l i t ies o f  an association is t o  maintain and preserve  t h e  common 
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p r o p e r t y .  Good management p r a c t i c e s  w o u l d  r e q u i r e  an  assessment o f  t h e  

need f o r  f u t u r e  major r e p a i r s  a n d  rep lacements  a n d  p l a n n i n g  f o r  f u n d i n g  t h e  

costs  en ta i l ed .  Associat ions may b u d g e t  f o r  these  a n t i c i p a t e d  costs  o v e r  

e x t e n d e d  t ime  per iods ,  co l lec t ing  r e g u l a r  assessments f r o m  o w n e r s  a n d  

d e p o s i t i n g  t h e m  i n t o  a r e s e r v e  f u n d  o r  may f u n d  t h e  costs  t h r o u g h  special  

assessments.  Inadequa te  f u n d i n g  may b e  c o n s t r u e d  as a b r e a c h  o f  a b o a r d ' s  

f i d u c i a r y  d u t y ,  espec ia l ly  if associat ion documents  r e q u i r e  an  assessment o f  

members f o r  f u t u r e  major r e p a i r s  a n d  replacements,  a n d  also may a f f e c t  

a d v e r s e l y  t h e  a b i l i t y  o f  o w n e r s  t o  sel l  o r  re f inance  t h e i r  u n i t s . "  

I n t e r e s t i n g l y ,  severa l  states,  i n c l u d i n g  C a l i f ~ r n i a , ' ~  Flor ida, '+nd Oregon,"  

r e q u i r e  t h e  i d e n t i f i c a t i o n  o f  t h e  est imated rema in ing  l i f e  o f  a n d  r e p a i r  o r  

replacement costs  o f  a n d  t h e  estab l ishment  o f  a r e s e r v e  accoun t  t o  d e f r a y  t h e  

r e p a i r  o r  replacement costs  o f  those  common elements w h i c h  t h e  associat ion i s  

ob l iga ted  t o  ma in ta in .  

Requ i rements  in O t h e r  J u r i s d i c t i o n s  

B u r e a u  s t a f f  compared r e l e v a n t  p o r t i o n s  o f  v a r i o u s  s ta te  s ta tu tes  w i t h  

sect ion 514A-96. O f  note  is  Ca l i fo rn ia ' s  law w h i c h  spec i f ies  t h a t  an  

assoc ia t ion 's  o p e r a t i n g  b u d g e t  sha l l  i n c l u d e  a n  est imate o f  revenues  a n d  

expenses on an acc rua l  b a s i s I 5  a n d  r e q u i r e s  t h a t  a r e v i e w x 6  o f  associat ions'  

f i nanc ia l  statements b e  p r e p a r e d  i n  accordance w i t h  g e n e r a l l y  accepted 

accoun t ing  p r i n c i p l e s  by a Ca l i fo rn ia  S ta te  B o a r d  o f  A c c o u n t a n c y  l icensee f o r  

a n y  f i sca l  y e a r  i n  w h i c h  t h e  g r o s s  income o f  t h e  associat ion exceeds 

$75,000.'' Alabama3'  a n d  V i r g i n i a 3 '  a lso r e q u i r e  a l l  associat ion f i nanc ia l  

books  a n d  r e c o r d s  t o  b e  k e p t  i n  accordance w i t h  g e n e r a l l y  accepted 

accoun t ing  p r i n c i p l e s .  A laska 's  law r e q u i r e s  t h a t  a l l  associat ion books  a n d  

r e c o r d s  b e  k e p t  i n  accordance w i t h  "good a c c o u n t i n g  p r o c e d u r e s "  a n d  b e  

a u d i t e d  a t  least  once a y e a r  by an  a u d i t o r  o u t s i d e  t h e  o rgan iza t ion . "  

L ikewise,  F lor ida 's  law r e q u i r e s  t h a t  an  assoc ia t ion 's  a c c o u n t i n g  r e c o r d s  

b e  k e p t  a c c o r d i n g  t o  good accoun t ing  p r a c t i c e s . " '  A n o t h e r  p r o v i s i o n  r e q u i r e s  

t h e  D i v i s i o n  o f  F lo r ida  Land  Sales, Condomin ium a n d  Mobi le  Homes o f  t h e  

Depar tment  o f  Bus iness Regula t ion t o  a d o p t  u n i f o r m  accoun t ing  p r i n c i p l e s ,  
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pol ic ies,  a n d  s t a n d a r d s  t o  b e  u s e d  by a l l  assoc ia t ions i n  t h e  p r e p a r a t i o n  a n d  

p r e s e n t a t i o n  o f  a l l  condomin ium f i n a n c i a l  s ta tements  r e q u i r e d  by law.  T h e s e  

p r i n c i p l e s ,  po i ic ies ,  a n d  s t a n d a r d s  a r e  t o  c o n s i d e r  t h e  s ize o f  t h e  associat ion 

a n d  t h e  t o t a l  r e v e n u e  co l l ec ted  by t h e  a ~ s o c i a t i o n . ' ~  T h e  d i v i s i o n  a lso  may 

a d o p t  r u l e s  r e q u i r i n g  f i n a n c i a l  s ta tements  t o  b e  compi led,  rev iewed ,  o r  

aud i ted ,  t a k i n g  i n t o  a c c o u n t  t h e  aSove cons ide ra t ions ;  h o w e v e r  s u c h  

r e q u i r e m e n t s  d o  n o t  a p p l y  t o  condomin iums c o n s i s t i n g  o f  50 o r  f e w e r  u n i t s  o r  

t o  a n  assoc ia t ion  if a m a j o r i t y  o f  t h e  v o t i n g  i n t e r e s t  p r e s e n t  a t  a d u l y  ca l led  

assoc ia t ion  m e e t i n g  de te rm ines  f o r  a f i sca l  y e a r  t o  w a i v e  t h e  r e q ~ i r e m e n t . ' ~  

Conc lus ion  

I n  v i e w  o f  t h e  f o r e g o i n g  d iscuss ion,  it appears  a f i n a n c i a l  a u d i t  o f  

assoc ia t ion  f u n d s  is  a n  e f f e c t i v e  a n d  a f f o r d a b l e  s a f e g u a r d  t o  t h e  e x t e n t  t h a t  it 

p r o v i d e s  reasonable  assurance  t h a t  a n  assoc ia t ion 's  f i n a n c i a l  s ta tements  a r e  

f a i r l y  p r e s e n t e d .  G r a n t e d ,  a n  a u d i t  c a n n o t  b e  r e l i e d  o n  as a g u a r a n t y  o f  a 

comple te  "c lean bill o f  f i n a n c i a l  h e a l t h . "  Never the less ,  a f i n a n c i a l  a u d i t  

s h o u l d  r e v e a l  c e r t a i n  i r r e g u l a r i t i e s  w h i c h  w i l l  r e s u l t  i n  a mate r ia l  miss ta tement  

i n  t h e  f i n a n c i a l  s ta tements .  F u r t h e r m o r e ,  it s h o u l d  b e  a c k n o w l e d g e d  t h a t  

h a v i n g  a n  i n d e p e n d e n t ,  impar t i a l  e x p e r t ,  w h o  i s  know ledgeab le  o f  t h e  e n t i t y ' s  

b u s i n e s s  a n d  f i n a n c i a l  r e p o r t i n g  requ i rements ,  examine t h e  associat ion 's 

r e c o r d  a n d  r e p o r t  t o  t h e  members may b e  s u f f i c i e n t ,  i n  many  cases, t o  d e t e r  

a n y  m i s h a n d l i n g  o f  f u n d s  a n d  t o  e n s u r e  p r o p e r  a c c o u n t i n g  p r o c e d u r e s ,  t h u s  

e n h a n c i n g  con f idence  t h a t  t h e  f i n a n c i a l  s ta tements  do n o t  c o n t a i n  mate r ia l  

miss ta tements .  '' 

As n o t e d  p r e v i o u s l y ,  however ,  n o t  a l l  associat ions u n d e r g o  a n  a n n u a l  

a u d i t .  I n t e r v i e w  d a t a  s u g g e s t  t h a t  t h o s e  assoc ia t ions w i t h  m o r e  fo rma l i zed  

management,  e i t h e r  t h r o u g h  a n  es tab l i shed  management company o r  se l f -  

managed w i t h  a n  e x p e r i e n c e d  g e n e r a l  manager  a n d  a c t i v e  b o a r d ,  a r e  more  

i i k e l y  t o  engage  i n  a n  annua l  a u d i t  f o r  t h e  p r o t e c t i o n  n o t  o n i y  o f  t h e  

assoc ia t ion  b u t  a lso  of t h e  b o a r d  a n d  t h e  manager  o r  manag ing  a g e n t .  T h o s e  

associat ions t h a t  d o  n o t  u n d e r g o  a n  a u d i t  a p p a r e n t l y  d o  n o t  d o  so f o r  a 
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number o f  reasons inc luding,  a l though are  not  l imited t o :  cost o f  t h e  audit ,  

conf idence in t h e  managing agent, o r  ignorance o f  t h e  requirement.  

One means o f  ensur ing  all associations have t h e  benef i t  o f  an aud i t  is t o  

eliminate t h e  opt ion prov is ion  f rom section 514A-96. Conceivably, t h e  

Legislature, e i t he r  when it adopted o r  amended section 514A-96, already may 

have considered t h i s  course o f  act ion. It is acknowledged t h a t  t o  requ i re  an 

aud i t  f o r  al l  associations could create a f inancial  hardsh ip  f o r  some 

associations, especially f o r  those w i th  on ly  a few un i ts  over  which t o  spread 

t h e  cost.  Accordingly ,  another means of ensu r ing  tha t  a g reater  number of 

associations have an annual audi t ,  would be  t o  r e s t r i c t  t h e  opt ion not t o  have 

an aud i t  on ly  f o r  those associations w i t h  less than a cer ta in number of 

apartment un i t s  (e.g. ,  50 o r  25) or ,  similar t o  Cal i fornia, w i t h  less than a 

cer ta in  amount o f  annual gross income. It should be  recognized, however, 

t h a t  such an amendment wi l l  no t  necessari ly address t h e  problem o f  those 

associations t h a t  fa i l  t o  undergo an aud i t  due  t o  ignorance o f  t h e  requirement 

(a l though i n  actual i ty  many o f  these may be  associations w i th  fewer than 50 

u n i t s ) .  Th i s  problem reinforces t h e  argument  t h a t  an educational under tak ing  

is needed w i t h  respect t o  members of t h e  condominium community. 

INTERNAL FINANCIAL CONTROLS 

As noted earl ier,  t h e  aud i to r  designs h is  aud i t  p lan based on an 

evaluat ion of in te rna l  account ing contro ls .  The re  are a number o f  s tandard 

f inancia l  contro ls  t ha t  a re  considered t o  g u a r d  against t he f t ,  mistake, o r  

f r a u d .  These inc lude:  res t r i c t i ng  access t o  association funds;  separat ing 

dut ies per formed b y  accounting personnel - -  f o r  example, t h e  person 

app rov ing  invoices should no t  be  t h e  one w r i t i n g  checks and t h e  person 

record ing  receipts should no t  be  t h e  one making deposits; invo lv ing  mul t ip le 

par t ies  whenever cash is handled; minimizing cash transact ions; p roh ib i t i ng  

co-mingl ing o f  association funds  b y  a managing agent w i th  those o f  o ther  

associations;"' minimizing t h e  hand l ing  o f  association funds  by deposit ing 
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checks d i rec t l y  t o  t h e  association's account via a bank lock-box; and 

conduct ing  an annual f inancia l  aud i t  o r  re vie^.'^ 

It i s  d i f f i cu l t ,  if not  impossible, t o  determine and assess t h e  in ternal  

f inancia l  contro ls  under  wh ich  t h e  approximately 1,341 condominium projects" 

i n  t h e  State operate. The re  is evidence, however, t h a t  a t  least some, i f  not  

a l a rge r  number, o f  associations and/or  management companies do not  use 

these in te rna l  account ing  control^.'^ indeed, t h i s  appears t o  b e  one reason 

w h y  f i de l i t y  bonds a r e  d i f f i c u l t  t o  obta in.* '  One problem f requen t l y  noted 

was t h e  fa i lu re  t o  maintain separation o f  dut ies by accounting personnel.  

T h i s  problem may be  predic table f o r  small self-managed associations o r  smaller 

management companies tha t  have few employees, b u t  a t  least one person 

in terv iewed contended tha t  t h e  problem also ex is ts  w i th in  most o f  t h e  la rger  

management companies. 

Of  t h e  o the r  in te rna l  contro ls  mentioned above, res t r i c t i ng  access t o  

association funds  is t h e  on l y  one (o ther  than audi ts  which is discussed ear l ier  

i n  t h i s  chapter)  f o r  which su f f i c ien t  information was obtained t o  permi t  a 

reasonable discussion. 

Access t o  Association Funds 

Conventional wisdom suggests t h a t  access t o  association funds  may be 

res t r i c ted  o r  contro l led b y  requ i r i ng  two s ignatures (one of which is t ha t  o f  

an appropr ia te  board  o f f i cer )  on  all checks over  a cer ta in dol lar  amount or,  

i n  t h e  al ternat ive, keeping t h e  operat ing account balance a t  a minimum, w i th  

t h e  major i ty  o f  f unds  i n  a reserve account, and requ i r i ng  two signatures on 

any  t rans fe r  o f  reserve f u n d s . 5 o  I t  also has been suggested tha t  an 

association retain sole contro l  over  i t s  reserve funds .  T o  determine what t h e  

preva i l ing  pract ice, i f  any, is w i t h  respect t o  access t o  association funds, 

Bureau s ta f f  again consul ted t h e  Real Estate Commission's 1988 f ide l i t y  bond 

s tudy ,  which inc luded a discussion o f  t h e  issue, and also in terv iewed a 

number o f  Dersons invo lved i n  t h e  condominium f ie ld .  
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Wi th  r e g a r d  t o  access t o  b a n k  accounts,  t h e  1988 s t u d y  f o u n d  t h e  

f o l l o w i n g  : 

1 .  Se l f -managed associat ions g e n e r a l l y  d o  n o t  r e q u i r e  t w o  s igna tu res  

( e . g . ,  t h a t  o f  an  associat ion o f f i c e r  a n d  t h e  g e n e r a l  manager  o r  t w o  o f f i ce rs )  

o n  associat ion checks  o r  f u n d  t r a n s f e r s . "  

2.  A l t h o u g h  i n  t h e  case o f  a g i v e n  management company t h e  method o f  

h a n d l i n g  f u n d s  may v a r y  f r o m  one  c l i e n t  associat ion t o  ano ther ,  t h e  common 

p r a c t i c e  appeared  t o  b e  t o  al low t h e  company ( i . e . ,  u s u a l l y  an  o f f i c e r  o f  t h e  

company)  t o  h a v e  sole s i g n a t u r e  a u t h o r i t y  o v e r  t h e  associat ion's o p e r a t i n g  

f u n d s ,  w i t h  a second s i g n a t u r e  by a b o a r d  o f f i c e r  r e q u i r e d  in o n i y  a m i n o r i t y  

o f  ins tances.  Wi th  respec t  t o  t r a n s a c t i o n s  i n v o l v i n g  r e s e r v e  accounts ,  a 

m a j o r i t y  o f  associat ions r e q u i r e d  a t  least  one  b o a r d  member 's s igna tu re ,  a n d  

o n l y  a m i n o r i t y  r e q u i r e d  dua l  s i g n a t u r e s  i e  a n  o f f i c e r  o f  t h e  management 

company a n d  a member o f  t h e  b o a r d ) .  5 2  

3. T h e  r e p o r t  conc luded  t h a t  o n l y  a f e w  associat ions r e t a i n  sole 

s i g n a t u r e  a u t h o r i t y  o v e r  t h e i r  b a n k  accounts  ( r e s e r v e  as wei i  as o p e r a t i n g  

accounts)  . ' '  

4. A m a j o r i t y  o f  i n s u r a n c e  companies i n t e r v i e w e d  as p a r t  o f  t h e  f i d e i i t y  

b o n d  s t u d y  con tended  t h a t  most  associat ions w e r e  n o t  as consc ient ious a b o u t  

f i nanc ia l  management as t h e y  s h o u l d  b e  a n d  de legated too m u c h  r e s p o n s i b i l i t y  

t o  t h e i r  manag ing  agen ts .  T h e y  also i n d i c a t e d  t h a t  se l f -managed associat ions 

g e n e r a l l y  h a d  inadequa te  f i nanc ia l  c ~ n t r o l s . ~ '  

T h e  f o l l o w i n g  impress ions a r e  based o n  responses r e c e i v e d  d u r i n g  

i n t e r v i e w s  c o n d u c t e d  b y  B u r e a u  s t a f f  a n d  t h e  condominium ~ p e c i a l i s t . ~ '  

These  impress ions a r e  separated i n t o  t h r e e  categor ies :  associat ions managed 

by l a r g e r  p r o p e r t y  management companies; l a f g e  sel f -managed associat ions;  

a n d  smal ler  sel f -managed associat ions o r  asssciat ions managed by smal ler  

management companies. 
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The general tendency o f  t h e  la rger  condominium management companies 

in terv iewed is t o  reta in sole s ignature au tho r i t y  over  a c l ient  association's 

operat ing and reserve accounts.36 I n  a minor i ty  of instances, dual  

s ignatures ( i . e . ,  t ha t  o f  a company of f icer  and a board  o f f i cer )  a re  requ i red  

w i t h  respect t o  reserve accounts. A few associations reta in sole contro l  ove r  

t h e i r  reserve accounts, and  an even fewer number have sole cont ro l  over  

bo th  accounts. '' For example, one large company (managing ove r  100 

associations w i th  approximately 18,000 tota l  un i ts )  has sole s ignatory power 

ove r  all c l ient  associations' operat ing and reserve  accounts. Another  company 

(managing over  150 associations) repor ted i t  has sole s ignatory power ove r  

near ly  all o f  i t s  c l ient  associations' operat ing accounts and ove r  80 p e r  cent  

of t h e i r  reserve accounts. Of t h e  remaining 20 p e r  cent, perhaps one- four th  

o f  t h e  associations reta in sole contro l  ove r  t h e i r  accounts, and t h e  res t  share 

s ignatory contro l  w i t h  t h e  company. St i l l  another large company (managing 

over  200 associations) has sole s ignatory contro l  over  bo th  types  o f  accounts 

f o r  over  90 per  cent  of i t s  c l ient  associations. Of  t h e  remaining 10 p e r  cent, 

some associations retain sole s ignature control ,  and i n  t h e  o ther  instances 

responsib i l i ty  usual ly  is shared. 

One p r o p e r t y  manager handl ing 54 pro jects repor ted  t h a t  he has sole 

s ignatory contro l  over  al l  accounts, except f o r  5 associations tha t  have 

reta ined cont ro l  over  t h e i r  reserve account.  As p a r t  of h is  management 

cont rac t  w i th  these associations, he requi res t h e  association t o  maintain a 

f i de l i t y  bond tha t  covers board members handl ing t h e  reserve funds .  He 

repor ted  considerable d i f f i cu l t y  ge t t i ng  board  members t o  accept responsib i l i ty  

f o r  s igning checks. A number o f  others in terv iewed echoed th i s  drawback t o  

hav ing  t h e  board retain s ignatory control  over,  o r  even share responsib i l i ty  

f o r ,  t h e i r  bank accounts. T h e  most in te res t ing  comment i n  t h i s  rega rd  came 

f rom an accountant who audi ts  between 40 and 50 condominums annual ly .  I n  

t h e  case o f  approximately 90 p e r  cent o f  these condominium associations, 

management companies have sole s ignatory contro l  ove r  bo th  reserve and 

operat ing accounts. The  accountant repor ts  t h a t  year ly  he has recommended 

t o  these associations tha t  they  requ i re  dual signatures be  requ i red  on t h e i r  

reserve accounts and maintain on iy  a minimum balance in  t h e i r  operat ing 
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accounts as a de te r ren t  t o  f r a u d .  His advice is consis tent ly  ignored, p a r t l y  

because o f  "laziness" on  t h e  p a r t  o f  board  members who do not  want t o  be  

responsible f o r  s ign ing  checks and p a r t l y  because managing agents discourage 

it because o f  t h e  adminis t rat ive d i f f i cu l t ies  i t  would create f o r  them. 

Representat ives o f  two o f  t h e  large management companies re fer red  t o  

ear l ier  contended that ,  despi te t h e  company re ta in ing  sole s ignatory contro l  

o v e r  association funds ,  these funds  a r e  protected su f f i c ien t ly  b y  t h e  

companies' in te rna l  f inancial  controls,  which inc luded requ i r i ng  th ree  company 

of f icers '  s ignatures, i n  one case, and two company o f f i cers '  s ignatures, in  t h e  

o ther ,  on each and  e v e r y  association check wr i t ten .  In te res t ing ly ,  one o f  t h e  

o the r  large companies in terv iewed is consider ing adopt ing a pol icy o f  

requ i r i ng  dual s ignatures f o r  al l association checks o r  t rans fers  over  a 

cer ta in  dol lar  amount. The  reasons beh ind  th i s  contemplated change are to: 

reduce t h e  amount of funds  under  t h e  company's d i r e c t  control ;  increase 

c l ien t  conf idence i n  t h e  company; and improve t h e  i nsu rab i l i t y  of association 

funds . "  

Some o f  t h e  l a rge r  self-managed condominiums appear t o  have i n  place a 

number of in ternal  contro ls  ove r  access t o  association funds .  For example, 

general ly  checks over  $1,000 requ i re  two signatures, usual ly  an o f f i cer  of t h e  

board  and t h e  general manager, a l though in some instances s ignatures o f  two 

board  members may su f f i ce .  Checks under  $1,000 usual ly  may be  signed by 

t h e  general manager alone; however, the  person issuing t h e  check (usual ly  an 

employee accountant) is never  t h e  same person author ized t o  s ign t h e  check 

( the  general manager).  Also, i n  a t  least one pro ject ,  t h e  t reasurer  is no t  

allowed t o  s ign checks because he  o r  she is responsible f o r  rev iewing t h e  

general ledger  each month.  Thus,  i n  t h i s  project,  checks ove r  $1,000 must 

be  signed b y  e i ther  t h e  pres ident  o r  t h e  secretary and b y  t h e  general 

manager. 

Without a comprehensive su rvey ,  it is impossible t o  state au thor i ta t i ve ly  

any general approach on t h e  p a r t  o f  smaller management companies and sel f -  

managed condominiums w i t h  respect t o  contro is  over  access t o  funds .  
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Moreover, basing impressions solely on t h e  l imited in terv iews conducted and 

on information obtained t o  date b y  t h e  condominium specialist, i t  would appear 

tha t  no one general approach ex is ts .  For  example, one management company 

hand l ing  n ine associations has sole contro l  o f  al l  operat ing accounts, b u t  

requ i res  dual s ignatures (an o f f i cer  o f  t h e  company and a board  member) f o r  

al l  reserve accounts. Another  company managing 10 pro jects shares contro l  

w i th  t h e  c l ient  associations on all accounts--both operat ing and  reserve. I n  

t h i s  case, an o f f i cer  of t h e  company and e i ther  t h e  pres ident ,  secretary,  o r  

t reasurer  must s ign on behalf  o f  t h e  association. A company managing 16 

associations has a pol icy o f  maintaining a minimum balance t o  cover month ly  

expenses i n  t h e  opera t ing  account and  deposi t ing any th ing  above t h i s  amount 

i n  the  association's reserve account. A n  o f f i cer  o f  the  company and a board  

o f f i cer  must sign on any checks o r  t rans fers  f rom t h e  reserve account. 

Final ly,  a management company on Kauai, wh ich  handles 14 associations in 

which almost all owners are nonresidents, ind icated tha t  t h e  of f icers o f  t h e  

company have sole s ignatory power on al l  association accounts (bo th  operat ing 

and reserves) .  5 9  

Conclusion 

There  is considerable agreement t ha t  good internal  account ing contro ls  

would requ i re  two signatures on all checks, t rans fers ,  and redemptions over  

a cer ta in dol lar  amount or ,  a t  t h e  least, on all reserve accounts and keeping 

t h e  major i ty  of f unds  i n  t h e  reserve account, w i th  on l y  t h e  minimum 

necessary t o  cover  month ly  expenses in t h e  operat ing account .6D Some 

sources, inc lud ing  t h e  Community Associations Inst i tu te,  recommend tha t  

association boards retain sole contro l  ove r  reserve a ~ c o u n t s . ~ '  A t  least one 

state imposes a s ignatory pol icy on condominium associations: Cal i fornia law 

requi res two signatures as a p rerequ is i te  f o r  t h e  wi thdrawal  o f  moneys f rom 

an association's reserve accounts. 6 z  

O ther  s tandard f inancial  controls inc lude such th ings  as separat ing 

dut ies o f  account ing personnel.  It appears tha t  a number o f  associations may 

not  have t h e  benef i t  of such in ternal  contro ls .  For  many small, self-managed 
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associations o r  smaller management companies t h a t  may have on ly  one person 

capable of hand l ing  accounting matters, these contro ls  may be  d i f f i cu l t  t o  

in i t ia te.  Indeed, even la rger  management companies may lack su f f i c ien t  

in te rna l  contro ls .  6 3  

T h i s  is a d i f f i c u l t  area i n  which t o  legislate solutions. Mandating 

f inancial  account ing procedures and  o the r  in te rna l  contro ls  could produce 

extreme hardsh ip  on a number o f  condominium associations, requ i r i ng  an 

upheaval o f  t h e i r  c u r r e n t  operat ions and enta i l ing considerable expense, and 

could i n te r fe re  w i t h  t h e  contractual  prov is ions between associations and t h e i r  

managing agents. Fur thermore,  compliance w i t h  such requirements may no t  

b e  easy t o  v e r i f y .  A t  t h i s  po in t  i n  time, t h e  Bureau would suggest, as a 

more palatable approach, t h a t  t h e  issues o f  f inancial  management and 

appropr ia te  in te rna l  contro ls  be  addressed and encouraged i n  any t y p e  o f  

educational e f f o r t  undertaken o f  members o f  t h e  condominium community. 

T h e  Bureau also notes a suggest ion by one t h e  la rger  management 

companies t o  l icense al l  p r o p e r t y  management companies, establish s tandard  

accounting procedures f o r  t h e i r  use, and i ns t i t u te  an examination o r  

ver i f i ca t ion  procedure  similar t o  t h a t  establ ished f o r  t h e  examination o f  

f inancial  ins t i tu t ions .  I t  is acknowledged t h a t  such a requirement p robab ly  

would increase management costs t o  associations and fo rce  some management 

companies o u t  o f  bus iness .64  Furthermore, i t  would have l i t t l e  ef fect  on t h e  

in te rna l  contro ls  f o r  self-managed associations. Nevertheless, t he re  is some 

va l i d i t y  t o  t h e  argument  t ha t  t he re  is l i t t l e  sense i n  requ i r i ng  condominium 

managing agents t o  be  l icensed real estate b roke rs  when such l icensing has 

l i t t l e  if any relevance t o  managing condominiums. it would be iminent ly  more 

logical t o  requ i re  managing agents t o  possess minimal levels o f  knowledge and 

sk i l l s  necessary and desirable of those persons engaging in t h e  business of 

managing condominiums. A n  assessment of t h e  pa r t i cu la r  knowledge and sk i l ls  

t ha t  should be  requ i red  under  a l icensing scheme are  beyond t h e  scope o f  

t h i s  s t u d y .  If t h e  Legis lature wishes t o  pu rsue  t h i s  idea, i t  could request 

t h e  Real Estate Commission, w i th  t h e  assistance o f  t h e  condominium specialist, 

t o  consider  appropr ia te  l icensing requirements. 
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ACCESS TO FINANCIAL INFORMATION 

S .C .R .  No.  100, S .D .  1, H .D.  1, specif ical ly asked t h e  Bureau t o  

consider whether  owners receive adequate information regard ing  t h e  use o f  

t h e i r  maintenance fees. Th is  issue is discussed i n  Chapter  2. However, i t  is 

important  t o  re i te ra te  tha t  access t o  t h i s  and o ther  f inancial  information 

regard ing  condominium operations is one o f  t h e  pr imary  means b y  which 

owners can assess whether  f unds  are be ing  expended and managed p rope r l y .  

Such ove rs igh t  enables them t o  take  appropr ia te  action i f  f unds  are  being 

mismanaged. 

F IDELITY BONDS 

I n  1584, t h e  Legislature amended chapter  514A t o  requ i re  f i de l i t y  bonds 

b e  obtained t o  p ro tec t  condominium owners f rom f inancial  losses caused b y  

f raudu len t  o r  dishonest acts b y  persons hand l ing  condominium funds .  

Specif ically, section 514A-84(b) requ i res  a managing agent employed by one 

o r  more condominium pro jects t o  have a f i de l i t y  bond, and section 514A-55(a) 

requ i res  t h e  agent  t o  show proof  o f  t h e  bond t o  t h e  Real Estate Commission 

and prov ides tha t  any  person aggr ieved b y  reason o f  f raud,  

misrepresentat ion, o r  deceit  on t h e  p a r t  o f  t h e  agent may recover  f rom t h e  

bond.  Similarly, section 514A-84(c) requ i res  self-managed associations t o  

obta in an ident ical  f ide l i t y  bond f o r  all persons handl ing pro jec t  f unds  t o  

p ro tec t  against f raudu len t  o r  dishonest acts. The  requ i red  bond amount is 

$500 mul t ip l ied by t h e  number of un i ts  i n  t h e  project,  o r  b y  t h e  aggregate 

number o f  un i ts  covered by al l  t h e  managing agents contracts, w i t h  a 

minimum of  $20,000 and a maximum of  $100,000.65 The  Real Estate Commission 

is g i ven  s ta tu tory  responsib i l i ty  f o r  reg i s te r i ng  managing agents and f o r  

moni tor ing compliance o f  agents and self-managed associations w i th  t h e  f ide l i t y  

bond reauirements. 6 6  
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The  Real Estate Commission's F ide l i t y  Bond S tudy  

Fidel i ty  bonds are not  so much a means of exerc is ing contro l  over  t h e  

use of association funds  as they  are a means o f  recouping funds  lost t h r o u g h  

f r a u d  o r  dishonesty. Nevertheless, t hey  deserve some mention here because 

they  apparent ly  d o  not  p r o v i d e  t h e  protect ion t o  association funds  in tended 

b y  t h e  Legislature. Problems re lat ing t o  t h e  ex is t ing  f i de l i t y  bond 

requirements have been detai led i n  t h e  Real Estate Commission's 1988 f ide l i t y  

bond s tudy  which was submitted t o  t h e  Fourteenth L e g i ~ l a t u r e . ~ '  These 

problems are reviewed here b r i e f l y ;  t h e  reader should consult  t h e  f u l l  r epo r t  

f o r  an in -depth  discussion. 

Perhaps t h e  most t r o u b l i n g  o f  t h e  problems mentioned is t ha t  many 

associations are  no t  protected b y  t h e i r  managing agent 's bond i n  specif ic 

circumstances. 6 B  F idel i ty  bonds general ly a re  in tended t o  p ro tec t  an 

employer f rom t h e f t  b y  employees.69 Accordingly ,  coverage would not  extend 

t o  f inancial  losses caused by sole propr ietors,  par tners ,  o r  p r inc ipa l  owners 

o f  closely held corporat ions. Therefore,  if t h e  pr inc ipa l  owner o f  a 

management company steals association funds ,  coverage would be denied. 

Another  instance in which an association would not  be  covered under  an 

agent's bond is i f  an association board  member o r  employee steals association 

funds,  since these persons are  not  t h e  agent's employees.7D Moreover, i n  

some cases, a managing agent 's f i de l i t y  bond may be  wr i t t en  t o  cover  only  t h e  

agent's f unds  and would not  inc lude loss o f  association funds . "  It also 

appears tha t  t h e  association, as a t h i r d  pa r t y ,  would no t  have a d i rec t  claim 

under  a manager's f ide l i t y  bond; a n y  claim would be  pa id  b y  t h e  i nsu re r  t o  

t h e  management company, not t h e  association. 7 z  

Another  noteworthy concern is the  s tudy 's  repo r t  t ha t  over  42 p e r  cent  

o f  the  self-managed associations responding t o  a su rvey  indicated they  did 

not  have a f ide l i t y  b o n d . 7 3  Furthermore, even those associations w i th  f i de l i t y  

bonds may be  inadequately protected if t he i r  pol icy excludes coverage o f  

board  members who handle association funds  on t h e  basis they  are  n o t  
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"employees" of t h e  association. The  s tudy  also noted t h a t  some management 

companies and associations repor ted  d i f f i cu l t ies  obta in ing a f i de l i t y  bond 

because o f  inadequate in te rna l  c ~ n t r o l s . ~ '  I n  addit ion, t h e  s tudy  repor ted 

t h a t  some companies had deduct ibles rang ing  f rom $1,000 t o  $10,000.75 

Final ly,  t h e  s t u d y  ident i f ied  several problems w i th  t h e  Real Estate 

Commission's administrat ion and enforcement responsibi l i t ies under  t h e  law. '' 
These problems pr imar i l y  concern inadequate s ta f f i ng  and information data 

bases tha t  e f fec t ive ly  deny t h e  Commission access t o  t imely information on 

f i de l i t y  bond amounts cover ing  bo th  managing agents and self-managed 

associations. Without such information, t h e  Commission i s  unable t o  v e r i f y  

whether  agents and self-managed associations have bonds i n  t h e  requ i red  

amounts. 7 7  

The  f i de l i t y  bond  s t u d y  recommended legislation t o  address some o f  these 

problems, inc lud ing :  (1) t h e  requirement t h a t  al l  condominium associations, 

regardless of how managed, reg is te r  w i t h  t h e  Commission and obtain a f ide l i t y  

bond t o  p ro tec t  against board  members and employees hand l ing  association 

funds  and (2)  t h e  establishment o f  a condominium management recovery f u n d  

f o r  recompense of associations when t h e  agent 's bond  does not  p rov ide  

coverage o r  when losses exceed t h e  coverage amount. None o f  these 

proposals were adopted d u r i n g  t h e  1988 legislat ive session. 

Comments By t h e  Department o f  Commerce and  Consumer A f fa i r s  

Condominium Special ist7* 

I n  an e f f o r t  t o  p rov ide  t h e  maximum possible protect ion f o r  condominium 

associations w i th in  t h e  acknowledged l imitations o f  t h e  ex is t ing  law regard ing  

f i de l i t y  bonds, t h e  Commission recent ly  has implemented guidel ines f o r  f ide l i t y  

bond requirements. As p a r t  o f  t h e  implementation o f  these guidelines, t h e  

condominium specialist reviewed t h e  f i les of t h e  approximately 80 act ive 

condominium managing agents i n  t h e  State and discovered that ,  according t o  

Commission records, about 50 p e r  cent  o f  these managing agents had no 

c u r r e n t  cer t i f icate o f  insurance on f i l e  w i th  t h e  Commission. I n  fact.  i t  t u r n s  
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o u t  some of them had a va l id  f i de l i t y  bond pol icy i n  force; however, the  

Commission's records d i d  not  ref lect  t h i s  fac t .  

Th i s  d iscrepancy ar ises as a resu l t  of t h e  managing agents'  licenses 

be ing  renewed biennial ly,  whi le  many insurance cer t i f icates seem t o  be issued 

annual ly .  A l though most managing agents have a va l id  cer t i f icate f o r  the  

f i r s t  year  o f  t h e  two-year  l icense term, some fa i l  t o  send in t h e i r  cer t i f icate 

f o r  t h e  second year  o r  fa i l  t o  renew t h e i r  bond.  

Conversat ions between t h e  condominium special ist  and insurance agents 

regard ing  t h e  ex i s t i ng  f i de l i t y  bond requirements re inforce t h e  conclusion 

reached by t h e  Commission's f i de l i t y  bond s tudy  tha t  ex is t ing  bond  

requirements do  not  p rov ide  adequate coverage f o r  condominium associations. 

Most agents suggest  t ha t  r e q u i r i n g  a condominium association t o  obta in i t s  

own f i de l i t y  bond  prov ides  super io r  protect ion because a condominium 

association's own bond usual ly  wi l l  cover managing agents who are  sole 

propr ie to rs ,  par tners ,  o r  p r inc ipa l  owners of closely held corporat ions. A 

condominium association also wi l l  have a d i rec t  r i g h t  o f  action against i t s  own 

bond.  Under  t h e  present  law, t h e  association does not  have a d i rec t  r i g h t  of 

action against i t s  managing agent 's f i de l i t y  bond, a l though it does have a 

r i g h t  o f  action against t h e  managing agent .  

Furthermore, t h e  condominium specialist conf irms t h e  f i de l i t y  bond 

s tudy 's  conclusion t h a t  enforcement of t h e  law requ i r i ng  self-managed 

associations t o  c a r r y  bonds is d i f f i c u l t  because t h e  Commission lacks 

information on self-managed pro jects because t h e y  are  not  requ i red  t o  reg is te r  

w i t h  t h e  Commission. Therefore,  t h e  Commission's only  way o f  determin ing 

compiiance is t o  cal l  e v e r y  pro jec t  i n  t h e  State o r  phys ica l l y  v i s i t  those 

pro jects t h a t  a r e  no t  l i s ted  i n  t h e  telephone d i rec to ry .  (Only if a p ro jec t  i n  

quest ion is known t o  have a managing agent, can it be  excluded f rom t h e  

process.) Nei ther  a l te rna t ive  is feasible g iven t h e  Commission's p resent  

number o f  s ta f f .  As a resul t ,  t h e  ex is t ing  f i de l i t y  bond requirement f o r  sel f-  

managed associations appears t o  be  no t  on ly  unenforced b u t  unenforceable. 
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T h e  f i d e l i t y  b o n d  s t u d y  est imated t h a t  more  t h a n  32 p e r  c e n t  o f  se l f -  

managed associat ions h a v e  n o  f i d e l i t y  b o n d .  A l t h o u g h  t h e  condominium 

spec ia l is t  canno t  v e r i f y  t h e  n u m b e r  of condominiums w i t h o u t  bonds,  he  has 

spoken  w i t h  r e p r e s e n t a t i v e s  o f  severa l  associat ions t h a t  acknowledged  t h e y  

h a v e  n o  f i d e l i t y  b o n d .  '' 

T h e  condomin ium spec ia l is t  a lso con f i rms  t h a t  t h e  Commission lacks 

c u r r e n t  da ta  o n  most condomin ium p ro jec ts  in t h e  Sta te .  O f t e n  t h e  

Commission has o n l y  t h e  i n i t i a l  r e g i s t r a t i o n  in fo rmat ion  p r o v i d e d  w h e n  t h e  

condomin ium was f i r s t  es tab l i shed .  T h i s  in fo rmat ion  f r e q u e n t l y  is  o u t  of 

da te .  A p a r t i a l  compute r i zed  data  base, c u r r e n t  up t o  t h e  e n d  o f  1986, was 

es tab l i shed  as p a r t  o f  t h e  f i d e l i t y  b o n d  s t u d y .  U n f o r t u n a t e l y ,  as t h e  s t u d y  

i t s e l f  p o i n t s  ou t ,  t h a t  data  base lacks much  p e r t i n e n t  i n fo rmat ion .  I n  

add i t i on ,  it has n o t  been k e p t  c u r r e n t  by t h e  Commission because o f  

i n s u f f i c i e n t  s t a f f  a n d  lack  of access to  compute r  h a r d w a r e .  I n f o r m a t i o n  o n  

new p r o j e c t s  is  s t i l l  b e i n g  t y p e d  o n t o  i n d e x  c a r d s  by Commission s t a f f .  

F u r t h e r m o r e ,  t h e  Depar tment  o f  Commerce a n d  Consumer  A f f a i r s ' s  

r e r e g i s t r a t i o n  p rocess  does n o t  r e q u i r e  managing agents  t o  u p d a t e  in fo rmat ion  

to  r e f l e c t  p r o j e c t s  t h e y  c u r r e n t l y  a r e  managing. "  

I n  an  a t tempt  t o  f a c i l i t a t e  t h e  u p d a t i n g  a n d  m a i n t a i n i n g  o f  i n fo rmat ion  

and,  concomi tant ly ,  t h e  a b i l i t y  o f  t h e  Commission to  c a r r y  out i t s  

a d m i n i s t r a t i v e  a n d  en fo rcement  respons ib i l i t i es ,  t h e  Commission in tends ,  once 

aga in ,  t o  p r o p o s e  leg is la t ion  r e q u i r i n g  r e g i s t r a t i o n  o f  a l l  condominium 

associat ions.  R e q u i r e d  r e g i s t r a t i o n  in fo rmat ion  w i l l  i n c l u d e  p r o o f  o f  f i d e l i t y  

b o n d  coverage; names a n d  pos i t i ons  o f  those  p e r s o n s  w h o  h a n d l e  t h e  

assoc ia t ion 's  f u n d s ;  name of t h e  assoc ia t ion 's  manag ing  agent ,  if a n y ;  t h e  

c u r r e n t  p o s t a l  a d d r e s s  o f  t h e  associat ion;  a n d  t h e  name, bus iness  address,  

a n d  p h o n e  n u m b e r  o f  a des igna ted  con tac t  p e r s o n  f o r  t h e  assoc ia t ion,  T h e  

Commission hopes to  use  t h i s  i n fo rmat ion  t o  v e r i f y  t h a t  a l l  associat ions a r e  

o p e r a t i n g  w i t h i n  legal  r e q u i r e m e n t s  a n d  t o  educa te  associat ions a b o u t  legal  

r e q u i r e m e n t s  a f f e c t i n g  condominiums. T h e  Commisston's p r o p o s e d  leg is la t ion 

also w i l l  r e q u i r e  t h a t  a l l  associat ions w i t h  s i x  o r  more  u n i t s  o b t a i n  t h e i r  o w n  

f i d e l i t y  bond ,  regard less  o f  w h e t h e r  t h e y  employ a manag ing  a g e n t .  
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Requirements i n  O the r  Jur isd ic t ions  

Condominium laws i n  several states requ i re  tha t  associations c a r r y  

f i de l i t y  bonds. For  example, Flor ida law requi res associations w i th  over  50 

un i t s  t o  obtain a bond cover ing  all persons who contro l  o r  d isburse  

association funds,  i n  the  sum o f  not  less than $10,000 f o r  each person." 

Under  I l l ino is  law, bo th  associations and managing agents must maintain 

f i de l i t y  bonds cover ing  those handl ing association funds . "  The  Cal i fornia 

code, a l though no t  actual ly requ i r i ng  an association f ide l i t y  bond, includes a 

suggested form f o r  condominium bylaws t h a t  contains a prov is ion  requ i r i ng  

association of f icers and  employees who handle money t o  f u r n i s h  adequate 

f i de l i t y  bonds, a t  t h e  association's e ~ p e n s e . ' ~  Addit ional ly,  i t  should be  

noted t h a t  a number of Hawaii condominium associations' bylaws may requ i re  

t h e  association t o  maintain a f i de l i t y  bond; i t  is uncertain, however, how 

many of these associations actual ly  observe t h e  requirement.  

Conclusion 

Given the  foregoing discussion, amendments t o  t h e  f ide l i t y  bond 

requirement wi l l  be necessary t o  achieve t h e  protect ion intended b y  t h e  

Legislature. There  appears t o  be  general consensus t h a t  requ i r i ng  al l  

associations t o  obtain t h e i r  own f i de l i t y  bonds t o  cover  all persons handl ing 

association funds  wi l l  p rov ide  greater  protect ion than available under  t h e  

c u r r e n t  law. T h e  Real Estate Commission supported such a b i l l  last year and 

repor ted ly  wi l l  propose a similar b i l l  f o r  t h e  1989 regu lar  session. A 

representat ive o f  State Farm Insurance Company repor ts  t h i s  is accomplished 

elsewhere by issuing a s tandard  b lanket  f ide l i t y  bond t o  t h e  association as 

the  named insured and issuing an agent 's endorsement t o  cover  t h e  acts o f  

t h e  managing agent u p  t o  a specif ied a m ~ u n t . ~ '  T h e  Bureau recommends tha t  

t h e  Legislature address the  inadequacies of t h e  c u r r e n t  f i de l i t y  bond 

requirement and consider requ i r i ng  all condominium associations, regardless o f  

how managed al though possibly except ing those under  a cer ta in number o f  

uni ts ,  t o  obtain f ide l i t y  bonds cover ing  al l  persons handl ing association 

funds .  T h e  Legislature also should consider requ i r i ng  all associations t o  
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r e g i s t e r  w i t h  t h e  Real Es ta te  Commission t o  f a c i l i t a t e  t h e  Commission's 

s t a t u t o r y  r e s p o n s i b i l i t y  o f  e n s u r i n g  compl iance w i t h  t h e  b o n d  r e q u i r e m e n t .  



FINDINGS AND RECOMMENDATIONS 

S . C . R .  No. 100, S.D.  1, H.D. 1, requested t h e  Bureau t o  s tudy  

various problems re la t ing  t o  t h e  governance of condominiums and, i f  

appropriate, t o  propose feasible means and methods of dealing w i th  such 

issues more ef fect ive ly  than is be ing  done a t  present .  A l though t h e  

condominium specialist was a par t i c ipant  o f  t h i s  s tudy ,  the  f ind ings  and 

recommendations here in are  solelv those of t h e  Bureau.  

Findings 

The  Bureau makes t h e  fol lowing f ind ings  and conclusions: 

1. T h e  issue o f  informed condominium association board  members and  

owners pervades a number of o ther  issues and concerns. The  presence o r  

absence of knowledge and information on t h e  p a r t  of board members and 

owners necessari ly affects al l  o f  t h e i r  actions, decisions, and perspect ives 

and faci l i t ies informed decision-making, The  possession o f  knowledge and 

information also allows condominium owners t o  exercise t h e i r  overs igh t  

funct ion o f  moni tor ing condominium operat ions. Accordingly ,  hav ing  access t o  

knowledge and information prov ides t h e  most viable and reasonable means b y  

which owners can pro tec t  t h e i r  in terest  and g u a r d  against possible abuse o f  

power b y  those i n  au tho r i t y .  

2.  Many board  members, owners, and even some managing agents e i ther  

a re  unaware of o r  unfamil iar w i th  t h e  laws, rules, and specif ic documents 

govern ing  condominums. Others  do not understand t h e i r  ramifications o r  

mis interpret  t h e i r  prov is ions.  Consequently, many board  members and owners 

do not f u l l y  apprehend t h e i r  respect ive r igh ts ,  dut ies, and responsibi l i t ies. 

Moreover, some f i rs t - t ime condominium residents may be  unaware o f  par t i cu la r  

facets o f  condominium l i f e  t h a t  d i f f e r  substant ia l ly  f rom single-family home 
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ownership.  As a resul t ,  t he re  may be  misunderstanding,  dissat isfact ion, and 

unfu l f i l l ed  expectations su r round ing  condominium l i v i n g .  

3 .  Var ious prov is ions o f  chapter  514A, Hawaii Revised Statutes, p rov ide  

owners a r i g h t  of access t o  information and documents re lat ing t o  condominium 

operations a n d  management. I n  addit ion, section 514A-83.1 requi res tha t  all 

board  of d i rectors meetings be  open t o  owners and allows them t o  par t i c ipa te  

unless a major i ty  o f  the  quorum of t h e  board  o f  d i rec tors  votes otherwise.  

There  is, however, no requirement t ha t  not ice be  g iven o f  those meetings. 

T h e  section also s t r i c t l y  l imits execut ive board  sessions t o  discussions o f  

personnel matters o r  l i t igat ion in which t h e  association is o r  may become 

involved.  

4 .  It would appear t h a t  t h e  general i n ten t  of these prov is ions is t o  

p reserve  t h e  r i g h t  o f  owners t o  know how t h e i r  association is be ing  managed 

b y  opening u p  t h e  decision-making process t o  t h e  sc ru t i ny  and par t ic ipat ion 

of owners. The  access p rov ided  by these prov is ions acts as a res t ra in t  on 

t h e  au tho r i t y  of boards and managing agents a n d  t h u s  prov ides a safeguard 

against possible abuse of t ha t  au tho r i t y .  

5. Nevertheless, t he re  are times when boards and o r  managing agents 

fa i l  t o  comply w i th  these s ta tu tory  prov is ions.  T h e  reasons f o r  noncompliance 

may include: ignorance of o r  unfami l iar i ty  w i th  t h e  requirement, a 

misunderstanding o r  d i f ference o f  opinion i n  i n te rp re t i ng  t h e  provision, o r  

simply a refusal t o  comply. 

6. There  is a clear and compelling need t o  educate members of t h e  

condominium community concerning t h e i r  respect ive r igh ts ,  duties, and 

responsibi l i t ies and t h e  specif ic prov is ions of laws, rules, and documents 

govern ing  condominiums. Th is  increased awareness could great ly  reduce 

misunderstandings a n d  dissat isfact ion and help t o  alleviate a number of the  

problems t h a t  ar ise w i th  respect t o  condominiums. 
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7 .  Apparent ly  some condominium disputes ar ise over  d i f f e r i ng  

in te rpre ta t ions  of what is in tended o r  requ i red  b y  var ious sections under  p a r t  

V o f  chapter  514A. I n  some instances, ru les set t ing f o r t h  guidelines o r  

procedures could eliminate areas o f  ambiguity o r  misunderstanding and resolve 

d isputes more appropr ia te ly  and more e f f i c ien t ly  than amending t h e  statute. 

I t  is unclear,  however, whether t h e  Real Estate Commission, which c u r r e n t l y  

has ju r isd ic t ion  over  condominiums, has general rulemaking author i ty  under  

p a r t  V, o the r  than possibly w i th  respect to  sections 514A-84, 85, and 95. 

8. Where boards and/or  managers do  no t  comply w i th  prov is ions c lear ly  

g r a n t i n g  a r i g h t  o f  access t o  information o r  documents, owners should have a 

rapid, economical, and ef fect ive means of en forc ing  compliance. For  t h e  most 

par t ,  however, owners involved i n  condominium disputes have l i t t le  opt ion 

o the r  than p r i v a t e  legal action, which is p roh ib i t i ve l y  expensive f o r  many; f o r  

o thers  t h e  na ture  o f  t h e  d ispute  is insu f f i c ien t  t o  j us t i f y  t h e  cost of 

l i t igat ion.  In any  case, because of t h e  na ture  o f  t h e  dispute, legal resolution 

may come too late t o  be  ef fect ive.  

9. Section 514A-I21 prov ides f o r  mandatory arb i t ra t ion  as a qu icker ,  

less cost ly  fo rum f o r  resolv ing condominium disputes.  Apparent ly ,  a rb i t ra t ion  

is not  as ef fect ive a d ispute  resolut ion fo rum f o r  condominium disputes as it 

should be, however, because many o f  these disputes t h a t  ar ise are  not being 

a rb i t ra ted .  Presumably t h i s  i s  because they  fal l  w i th in  one o f  t h e  s ta tu tory  

exceptions t o  mandatory ar ib t ra t ion  o r  because t h e  d isputants are unaware, o r  

a r e  no t  advised, o f  t h e  avai lab l i ty  o f  a rb i t ra t ion .  

10. A number o f  condominium disputes fa l l  in to  t h e  exception f o r  actions 

t o  collect assessments tha t  a re  l iens o r  subject t o  foreclosure. Frequent ly  

these actions have noth ing  t o  do w i th  inab i l i t y  of an owner t o  pay, b u t  ra ther  

an owner has wi thheld maintenance payments (apparent ly  of ten unaware o f  t h e  

ramifications o f  t h i s  action) because of an under l y ing  d ispute  tha t  has no th ing  

t o  do w i t h  t h e  maintenance fee o r  o ther  assessment. Consequently, t h e r e  is a 

need t o  publ ic ize more widely t h e  avai lab i l i ty  and advantages o f  a rb i t ra t ion  



F I N D I N G S  AND RECOMMENDATIONS 

and  t o  advise and educate owners about  t h e  effects o f  t h e i r  actions on the  

ab i l i t y  t o  a rb i t ra te .  

11. Addi t ional ly ,  it may be  necessary t o  under take o ther  measures t o  

ensure compliance w i t h  prov is ions of chapter  514A tha t  g r a n t  owners a r i g h t  

o f  access t o  information about condominium operat ions and management. 

12. I t  is questionable whether  t h e  Real Estate Commission has au tho r i t y  

t o  enforce compliance w i t h  p a r t  V o f  chapter  514A. Moreover, i r respect ive  o f  

t h e  quest ion o f  i t s  au thor i ty ,  t h e  Commission, w i t h  i t s  myr iad  o f  o ther  

responsibi l i t ies, lacks adequate s ta f f  and resources t o  c a r r y  ou t  ef fect ive ly  

any addit ional funct ions o r  responsibi l i t ies. 

13. The  posit ion o f  condominium special ist  was created as a compromise 

t o  avoid creat ion o f  a condominium commission and w i th  the  hope tha t  t h e  

posit ion would solve a number o f  problems (sought  t o  be  solved each year  b y  

proposed legislation) b y  disseminating information about the  present  

condominium laws and b y  tak ing  appropr ia te  action i n  cer ta in cases. The  

posit ion is on ly  temporary, however, has no staff  o r  resources, and lacks any 

means o f  au thor i ty  t o  compel compliance w i t h  t h e  law. 

14. Al though many associations undergo an annual audit ,  i t  appears a 

number e i ther  waive, a re  unaware of, o r  ignore t h e  requirement.  Those 

associations whose management process is more formalized are  more l i ke ly  t o  

undergo an aud i t .  Many managing agents see t h e  aud i t  as a pro tec t ive  

measure f o r  themselves, also, and there fore  may be  more l i ke l y  t o  advise 

t h e i r  c l ient  associations t o  have t h e  aud i t .  V e r y  smali associations, w i th  few 

un i ts  over  which t o  spread t h e  cost o f  an aud i t ,  may be  less l i ke ly  t o  

undergo an audi t .  

15. A f inancial  aud i t  is an opinion on  t h e  fairness o f  t h e  presentat ion o f  

a f inancial  statement i n  accordance w i th  general ly accepted accounting 

pr inc ip ies .  As such, it prov ides reasonable assurance tha t  t h e  f inancial 

statement is f ree  o f  material misstatements. T o  t h i s  extent,  it is an ef fect ive 
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and affordable safeguard. I t  is not, however, a guarantee of accuracy o r  an 

endorsement o f  an  en t i t y ' s  pol icy decisions, use of resources, o r  adequacy of 

in te rna l  f inancial  contro ls .  

16. The  American Ins t i t u te  of Cer t i f ied  Public Accountants is i n  t h e  

process o f  developing standards f o r  aud i t ing  and  accounting f o r  condominium 

associations. When adopted, these standards wi l l  be  general ly accepted 

accounting pr inc iptes f o r  audi tors o f  condominiums and may necessitate 

changes i n  c u r r e n t  accounting and aud i t ing  pract ices. 

17. A number o f  s tandard in ternal  account ing procedures and systems 

ex is t  t ha t  p rov ide  good f inancial  contro ls  t h r o u g h  checks and balances. The 

degree t o  which they  are pract iced b y  associations and managing agents is 

d i f f i cu l t  t o  determine, however. 

18. One o f  t h e  pr imary  in ternal  contro l  measures involves res t r i c t i ng  

access t o  association funds .  Th i s  may be  accomplished b y  requ i r i ng  

counters ignatures on al l  checks over  a cer ta in dol lar  amount o r  b y  maintaining 

a minimum balance i n  an operat ing account su f f i c ien t  t o  cover month ly  

expenses, w i t h  all remaining funds  deposited i n  a reserve account t ha t  

requi res two counters ignatures f o r  any wi thdrawal  o r  t rans fe r  of f unds .  

Al though some associations have ins t i tu ted  t h i s  control ,  some have not .  

19. In te rna l  f inancial  controls is a d i f f i cu l t  area i n  which t o  legislate. 

Furthermore, mandating tha t  associations pract ice cer ta in in ternal  contro ls  

might  requ i re  some associations t o  overhaul  t h e i r  en t i re  f inancial  and 

accounting system and could resu l t  i n  considerable expense t o  condominium 

owners. 

20. C u r r e n t l y  t h e  law requi res eve ry  condominium managing agent t o  b e  

l icensed as a real estate b r o k e r  o r  a corporat ion authorized t o  do business as 

a t r u s t  company and t o  reg is te r  w i th  t h e  Real Estate Commission. I n  

pract ice, however, t h e  Commission requi res on ly  one b r o k e r  t o  be  connected 

t o  each management company reg is te r ing  w i t h  t h e  Commission; each ind iv idua l  
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employed b y  t h e  company as a managing agent is not  requ i red  t o  be  a b r o k e r  

also. T h e  laws gove rn ing  condominiums and  t h e  management o f  condominiums 

have become increasingly  complex and specialized. It general ly is agreed tha t  

t h e  knowledge and  qual i f icat ions necessary t o  be  a b r o k e r  have l i t t le  

relevance t o  condominium management. Accordingly ,  t h e  requirement tha t  

managing agents be l icensed as b roke rs  makes l i t t l e  sense and is not  observed 

i n  p rac t ice  (except  f o r  one token b r o k e r )  b y  t h e  Real Estate Commission. 

21. Present s ta tu tory  requirements w i t h  respect t o  f i de l i t y  bonds f o r  

managing agents do  not  p rov ide  su f f i c ien t  protect ion f o r  association funds .  

I n  addit ion, some managing agents may not  even have c u r r e n t  f i de l i t y  bonds. 

Also, a number of self-managed associations may not have f i de l i t y  bonds as  

requ i red  b y  s ta tu te .  It appears some self-managed associations may be 

unaware o f  t h e  requirement;  o thers are unable t o  obtain f ide l i t y  bonds. 

22. A l though t h e  Real Estate Commission has s ta tu tory  responsib i l i ty  f o r  

t h e  f i de l i t y  b o n d  requirement,  it lacks t h e  ab i l i t y  t o  oversee and enforce 

compliance. Th i s  p r imar i l y  is because i t  lacks c u r r e n t  data on condominiums 

and managing agents: t h e  Commission has insu f f i c ien t  s ta f f  and resources t o  

enable it to update information on managing agents reg is te red w i t h  t h e  

Commission and has l i t t l e  o r  no information on self-managed associations 

because they  are  not requ i red  t o  re igs ter  w i t h  t h e  Commission i n  t h e  f i r s t  

place. 

Recommendations 

T h e  Bureau makes t h e  fol lowing recommendations: 

1. Education of t h e  Condominium Community 

The re  is a clear, and i n  many cases a compelling, need t o  educate 

members o f  t h e  condominium community concerning: t h e i r  respect ive r igh ts ,  

dut ies, and obligations; t h e  legal requirements imposed b y  statute o r  specif ic 

documents govern ing  condominioms; and var ious o ther  issues inc lud ing  b u t  
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not  l imited t o  good f inancia l  management ( inc lud ing  p lannn ing  f o r  major f u t u r e  

repai rs  and replacements), su f f i c ien t  in te rna l  f inancia l  controls,  and t h e  

avai lab i l i ty  o f  mandatory arb i t ra t ion  f o r  resolut ion o f  condominium disputes.  

T h e  Bureau recommends t h a t  t h e  Real Estate Commission, i n  conjunct ion w i t h  

t h e  condominium special ist  and possibly w i t h  t h e  assistance of others involved 

w i th  condominium issues (as suggested i n  Chapter  2 o f  t h i s  repo r t ) ,  develop 

educational materials i n  t h e  form of handbooks, manuals, videos, o r  seminars 

t h a t  wi l l  advise and enl ighten members o f  t h e  condominium community 

concerning, a t  a minimum, t h e  above enumerated issues. To  enable t h e  

Commission t o  accomplish t h i s  under tak ing ,  t h e  Bureau also recommends tha t  

t h e  Legislature allocate su f f i c ien t  resources f o r  t h i s  specif ic purpose.  

2. Notice o f  Meeting o f  Board o f  Di rectors 

Section 514A-83.1 requ i res  all board  of d i rec tors  meetings, o ther  than 

execut ive sessions, t o  be  open t o  all association members; however, there  is 

no  not ice requi rement .  Thus,  a l though owners may a t tend meetings, t hey  

may not  know when and where t h e  meetings w i l l  be  held.  Consequently, t h e  

Bureau recommends t h a t  section 514A-83.1 be  amended t o  p rov ide  tha t  

adequate not ice o f  t h e  t ime and place o f  al l  board  o f  d i rec tors  meetings be  

posted conspicuously on  t h e  condominium p r o p e r t y  at least 48 hours i n  

advance of t h e  meeting, except i n  an emergency. 

3. Rulemaking A u t h o r i t y  Over  Par t  V o f  Chapter  514A 

Because it is unclear whether  t h e  Real Estate Commission has general 

rulemaking a u t h o r i t y  ove r  p a r t  V o f  Chapter  514A, t h e  Bureau recommends 

t h a t  t h e  Legis lature enact a new section t o  p a r t  V c lear ly  g r a n t i n g  au tho r i t y  

t o  t h e  Real Estate Commission t o  adopt, amend, o r  repeal whatever  rules it 

considers necessary t o  ef fectuate f u l l y  t h e  purpose of p a r t  V. Th is  au tho r i t y  

should specif ical ly inc lude t h e  ab i l i t y  t o  adopt ru les fo rb idd ing  acts o r  

pract ices deemed b y  t h e  commission t o  be  detr imental  t o  accomplishing t h e  

purpose o f  p a r t  V and imposing whatever requirements as wi l l  be t te r  enable 

t h e  Commission t o  enforce p a r t  V and ru les adopted thereunder .  
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4 .  Enforcement A u t h o r i t y  Over  Par t  V o f  Chapter  514A 

T h e  Commission also lacks clear au tho r i t y  t o  enforce compliance w i th  any 

sections under  p a r t  V (again, except  possib ly  sections 514A-84, 85, and 95) 

and, g iven i ts  o the r  responsibi l i t ies, lacks t h e  ab i l i t y  t o  do  so w i th  i t s  

c u r r e n t  level of s ta f f ing  and resources. Therefore, t h e  Bureau recommends 

t h e  creat ion of an agency, e i ther  as an arm o f  t h e  Real Estate Commission o r  

as a separate d iv is ion w i th  t h e  Department o f  Commerce and Consumer 

Af fa i rs ,  w i th  powers and dut ies similar t o  t h a t  o f  Flor ida's Bureau of 

Condominiums, descr ibed i n  Chapter  2 o f  t h i s  repor t ,  and w i th  su f f i c ien t  s taf f  

and  resources t o  per fo rm e f fec t ive ly .  (If a separate d iv is ion  i s  created, al l  

jur isd ic t ional  au tho r i t y  and responsib i l i ty  f o r  condominiums, inc lud ing  t h e  

rulemaking and educational funct ions recommended herein should reside w i th  

t h a t  d iv is ion  instead o f  w i t h  t h e  Real Estate Commission.) i f  t h e  Legislature 

feels such an approach i s  unwar ranted a t  t h i s  time, at t h e  v e r y  least, t h e  

Legis lature should make t h e  condominium specialist a permanent position, 

c lear ly  and real ist ical ly def ine t h e  dut ies and author i ty  of t h e  posit ion, and 

p rov ide  t h e  posit ion w i t h  su f f i c ien t  f u n d i n g  f o r  suppor t  s ta f f  and equipment. 

5. Amendment t o  Section 514A-96 

A n  aud i t  of association f inancial  statements const i tutes an ef fect ive and 

af fordable safeguard t o  t h e  ex ten t  it prov ides reasonable assurance tha t  t h e  

f inancial  statements are  f a i r l y  presented.  To  ensure tha t  a g reater  number o f  

associations receive t h e  benef i t  o f  an annual f inancial  audi t ,  t h e  Bureau 

recommends tha t  t h e  Legislature amend section 514A-96 t o  eliminate t h e  ab i l i t y  

o f  an association t o  waive t h e  aud i t .  If t h e  Legis lature f inds  t h a t  t h e  cost of 

an audit  is too burdensome f o r  those associations t h a t  on ly  have a few uni ts  

over  which t o  spread t h e  cost, i t  could allow on ly  those associations w i th  less 

than a cer ta in number o f  un i ts  o r  w i th  less than a cer ta in dol lar  amount o f  

gross income t o  waive the  aud i t .  I f  t h e  Legis lature favors  th i s  la t ter  

approach, it may want t o  consider at least requ i r i ng  these associations t o  

undergo a f inancial  review eve ry  several years (e .g . ,  eve ry  3 o r  5 years).  
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6. Counters ignature  Policy w i th  Respect t o  Association Funds 

Counters ignatures on checks o r  t rans fe rs  ove r  a cer ta in sum of money o r  

f o r  o ther  than normal opera t ing  expendi tures is a s tandard in ternal  f inancial  

contro l  p rac t iced b y  most businesses. T h e  absence o f  t h i s  s tandard pract ice 

may const i tu te evidence o f  negligence i nvo l v ing  mishandl ing of f unds .  

Accordingly ,  a l though t h e  Bureau does not  recommend mandating b y  statute 

t h e  use o f  counters ignatures o r  o the r  in te rna l  contro ls  f o r  association funds,  

t h e  Legis lature may want  t o  consider establ ish ing a legal rebut table 

presumpt ion of negligence t h a t  wi l l  ar ise i n  a n y  su i t  invo lv ing  t h e  p rop r ie t y  

o f  management o f  association funds  if t h e r e  is no establ ished counters ignature 

pol icy w i t h  respect t o  those funds  ( e . g . ,  any  two s ignatures requ i red  on 

checks o r  f u n d  t rans fe rs  over  a cer ta in dol lar  amount o r  on an association's 

reserve account).  

7 .  Licensing of Managing Agents 

If t h e  State is go ing  t o  under take t o  regulate condominium managing 

agents, t h e  requirements should have some rat ional relat ionship t o  

condominium management. Therefore,  t h e  Bureau recommends tha t  t h e  

Legis lature repeal t h e  b r o k e r  l icense requi rement  f o r  managing agents and 

instead consider requ i r i ng  all managing agents t o  be  cer t i f ied  and l icensed. 

As a pre l im inary  step, t h e  Legis lature should f u n d  a s t u d y  under  t h e  

auspices o f  t h e  Real Estate Commission o r  t h e  condominium specialist t o  

determine what  education, ski l ls,  and experience are necessary and desirable 

f o r  those persons engaged i n  t h e  business o f  managing condominiums. 

8. Bonding Requirement 

C u r r e n t  f i de l i t y  bond requirements for managing agents do  not  p rov ide  

t h e  protect ion t o  associations tha t  was in tended b y  section 514A-84. 

Requ i r ing  associations t o  obtain a f i de l i t y  bond  t h a t  covers all persons 

hand l ing  association funds,  inc lud ing  managing agents, appears t o  p rov ide  

more protect ion than t h e  c u r r e n t  requi rement .  Consequently, t h e  Bureau 
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s u g g e s t s  t h a t  t h e  condomin ium spec ia l is t  w i t h  t h e  ass is tance o f  t h e  i n s u r a n c e  

commissioner i n v e s t i g a t e  t h e  a v a i l a b i l i t y  o f  b o n d s  meet ing t h i s  r e q u i r e m e n t  

and, if avai lable,  t h a t  t h e  L e g i s l a t u r e  c o n s i d e r  e n a c t i n g  t h i s  r e q u i r e m e n t .  

9 .  R e g i s t r a t i o n  Requ i rement  

T h e  Real Es ta te  Commission i s  u n a b l e  t o  f u l f i l l  i t s  c u r r e n t  respons ib i l i t i es  

w i t h  respec t  t o  t h e  admin is t ra t ion  a n d  en fo rcement  o f  b o n d i n g  requ i rements  

u n d e r  sect ion 514A-84 because it lacks a n y  in fo rmat ion  a b o u t  sel f -managed 

condominiums a n d  lacks c u r r e n t  data  o n  associat ions managed by manag ing  

agen ts .  T o  f a c i l i t a t e  t h e  a b i l i t y  o f  t h e  Commission t o  m o n i t o r  a n d  e n f o r c e  

b o n d i n g  requ i rements ,  t h e  B u r e a u  recommends t h a t  t h e  r e g i s t r a t i o n  

r e q u i r e m e n t  of sect ion 514A-95 b e  amended to  r e q u i r e  t h a t  a l l  associations, 

regard less  o f  how managed, r e g i s t e r  w i t h  t h e  Commission.  Add i t i ona l l y ,  t h e  

B u r e a u  recommends t h a t  t h e  Commission de te rm ine  e x a c t l y  w h a t  i n fo rmat ion  is  

necessary  f o r  it t o  admin is te r  a n d  e n f o r c e  t h e  b o n d i n g  r e q u i r e m e n t  a n d  

c h a n g e  i t s  r e g i s t r a t i o n  a n d  renewal  fo rms  a c c o r d i n g l y  t o  f a c i l i t a t e  co l lec t ion o f  

t h i s  i n fo rmat ion .  Also, t o  e n s u r e  t h i s  i n fo rmat ion  i s  k e p t  c u r r e n t  a n d  is  

eas i ly  accessible, it s h o u l d  b e  compute r i zed .  T h e r e f o r e ,  t h e  B u r e a u  

recommends t h a t  s u f f i c i e n t  f u n d s  b e  p r o v i d e d  to accompl ish t h i s .  



FOO TNOTES 

Chapter 1 

1. This figure was supplied by the Legislative 
Information Systems Office of the Legislative 
Reference Bureau and does not include bills 
still "alive" at the end of 1987, resolutions 
introduced in 1988 relating to condominiums, or 
other bills tangentially affecring chapter 514A 
of the Hawaii Revised Statutes. 

2. The possibility of surveying condominium 
residents was discussed briefly but was 
dismissed after it was discovered that the Real 
Estate Commission has insufficient current data 
to produce an accurate mailing list. 

3. During his first 5 months as condominium 
specialist, Hr. Horris received specific in- 
quiries from approximately 220 persons and spoke 
with a multitude of others at various meetings 
and conferences he attended. 

4. The panel was formed in 1987, with the endor- 
sement of Senator Steve Cobb and Representative 
Mazie Hirono, to meet with iegislators to 
discuss areas of concern and proposed 
legislation relating to condominiums. The panel 
is composed of representatives of the following 
groups end organizations: American Aribtration 
Association; Horizontal Property Regime 
Committee, Real Property and Financial Services 
Secrion, Hewaii State Bar Association; Hacaii 
Council of Association of Aparrment Owners; 
Hawaii Independent Condominium and Cooperative 
Dwners; Hanagement Companies; and the Real 
Estate Commission. 

5. Samuel B. K. Chang, Director of the Legislative 
Reference Bureau, raised concerns about the 
timetable of the study during hearings on S.C.R. 
No. 100 (an earlier version of the final 
resoluzion) before the House Committees on 
Consumer Protectior, and Commerce, 
Intergovernmental Relations, Judiciary, and 
Legislative Hanagement. Hr. Chang basically 
questioned whether reporting to the 1989 
legislature would aliow scffic~ent time for data 
gathering, especially since the condominium 
specialist, who would play e c~itical data col- 
lecting role and whose effectiveness would 
depend upon sufficient time for the public to 
become adequare:y iniormcd of she nec position, 
probabiy would not be hired until at :eas: 
July 1, 1988. Hr. Chazzg's recommendation that 
;he sv~d;  be iujm:tted prior ia rhe coavering of 
che Rrguiar Session of 1990 uas not iolloued, 
despite earlier concern expressed by the Senate 
Committee or. Consumer Protection that a Real 
Estate C~mmission report, whick, included several 
issues relating to condominium governance, was 
not sobmittel until after the begiriiiing of the 
1988 Regular Session, thus allowing for insuf- 
ficient time for review, comment, or proposed 
legislation. Mr. Changis testisony appears in 
Appendix C. 

6 .  See e g ,  ?S*&of i';_o_bl$-c$ ~~~rrheCor.Lo?::~~n 
Ckn-prIDey=3?r i$+?shs,  Cff:cc s! I ' o r s r t :  
?rore:i:or, Off:ce o t  t h e  :.ea:r:ar>ve Referer.ce - 
Bureau, Real Esrate Comission, (Honolulu: 
1976). 

Chapter 2 

1. see Hawaii Rev. Star. 092-1 
2. See generally, D. Wolfe, Condominium and 

Homeowner Associations That Work, (The Urban 
Land Institute & The Community Associations 
Institute) 1-5; "Condominium Living In Florida," 
Department of Business Regulatior. Division of 
Florida Land Sales, Condominiums & Hobile Homes, 
Bureau of Condominiums (Brochure 1985). 

3. 1988 Haw. Sess. Laws, Act 278, establishing 
the temporary position of condominium 
specialist. (Appendix B). 

4. This section was prepared by John Ilorris, 
Condominium Specialist with the Department of 
Commerce and Consumer Affairs, and has been 
edited by Bureau staff primarily for stylistic 
purposes. 

5. Hawsii Rev. Stat. S5514A-81 to 96. 

6. Both Florida's end Illinois's condominium 
property regime law specify that officers and 
members of a condominium association board of 
directors have a fiduciary dutv to condominium 
owners. Fla. Stat. §7i8.lli(l)(a); ill. Rev. 
Stat. ch. 30, §318.4(q). The Hawaii Rev= 
Statutes contains no similar provision, although 
section 114A-91 does address the fiduciary duty 
of a managing agent with respect to property 
managed by the agent. 

7. Hawaii Rev. Stat., §514A-82(a)(l)(F) requires 
the association bylaws to specify which of the 
powers and duties granted to the board may be 
delegated by the board ro a manager or managing 
agent. 

8. Parliamentary manuals lack detailed information 
oz crucial areas ssch as proxies. In fac:, maw: 
manuals frown on the use of proxies a: a n.ee:ing 
where members are pieserr ir. person. In 
contrast, in mosr condominiums, proxies are 2 
necessary and lmparranr parr of rhe decisian- 
making and varinp process. Assocxatio~s uscally 
rely heavily on proxies for elections and 
vazing, even if members arc presenr ir persnr. 
Simple, moze concise summaries of parliamentary 
procedure tailored specifically to condorinli lm 
meetings might benefit owners and board members. 

9. Hawaii Rev. Stat. 151;A-83.3 

10. Xaoaii Rev. Stat. 8514A-83.4. 



Hawaii Rev. Stat. 5514A-85 

Hawaii Rev. Stat. 5514A-86(c). 

See note 4 ,  -, 

General Henry M. Robert, Robert's Rules of Order 
(Scott, Foresman, and Company 1970). 

See Hawaii Rev. Stat. 55148-85 - 
In contrast, the Florida law requires =he 
keeping of a "curzent account and monthly, 
bimonthly, or quarterly statement of the account 
for each unit designating the name of the unit 
owner, the due date and the amount of each 
assessment, the mum paid upon the account, 
and the balance due" which is open to inspection 
by owners or their representatives at all 
reasonable times. Fla. Stat. §718.111(12), 
(llh) . 
Hawaii Rev. Stat. 5514A-83.1 was amended by Act 
341 af the 1988 Haw. Sess. Laws; prior to the 
amendment, the presumption was that owners were 
not allowed to participate in board discussions 
unless expressly authorized by a majority of the 
boerd members present at the meeting. 

Several other stares expressly require that 
notice of board of directors' meetings be given 
to owners : See Fla. Stat. 
718.112(2)(c)(adequete notice posted con- 
spicuously on the project at least 48 hours in 
advance, except in an emergency); Ill. Stat. 
Ann. ch. 30, §31S(a)(l)(noticr mailed or - 
delivered, unless waived, and posted con- 
spicuously on the project 48 hours in advance; 
also allows owner to record meeting by rape, 
film, etc.); Or. Rev. Stat. §94.164(3)(8) (where 
majority of units are principal residences of 
the occupants, requires posting of notice on 
property at least 3 days prior :o the meeting, 
excepr for emergency meerings). 

20. Hawaii Rev. Stat. 8514A-83.l(b) 

21. Id. 

22. Illinois is the only state of which the Bureau 
is aware that specifically allows telephonic 
board meetings; however, telephonic meetings are 
not permitred in projects in whzih a majoriry of 
the 'units ere the principal residences of the 
occupants. Ill. Rer. Srar .  ct..30, B318ia)'ilj. 

23. Hawaii Rev. Stat. §514A-82(a)~I?) requires all 
meetizgs of the asraciation of apartment owners 
to be heid at :he address of the casdaminium 
project or e:sewhere in rhe State ss derermined 
by the bcard. 

24. A similar educational effort slready has beez 
undertaken ro explain :he Hawaii Residenriai 
iandiord-Tenant Code. The Office of Consumer 
Protection has prepared a handbook informing 
lendlords and tenants of their rights and 
responsibilities sunder the law. 

25. See Fla. Stat. 4718.501 (power to enforce and 
ensure compliance with laws and rules relating 
rc the development, construction, sale, lease, 

ownership, operation, and managemeat of the 
residential condominium projects). 

Annual Report of the Bureau of Condominiums July 
1985 (Department of Business Regulation, 
Division of Florida Land Sales. Condominiums and 
Mobile Homer) at 7 [hereinafter cited as Florida 
Annual Report]. 

Id. - 
Id. - 
The number of inquiries are considerable. For 
example, statistics for a one year period reveal 
that the staff received over i,500 written in- 
quires and 10,000 telephone inquiries concerning 
condominiums and cooperatives. id 

Id. - 
This incident was reported to the condominium 
specialist. 

Letter from Deputy Attorney General Randail Y. 
Iwase to Dr. Mary G. F. Bitterman, Director of 
Commerce and Consumer Affairs, March 5, 1981. 
See Hawaii Rev. Stat. 88514A-47 to 5148-49. 

Even the more affluent may find a legal suit 
uneconomicel unless prevailing in the suit is 
considerably more important to them than their 
investment in legal fees and other court casts. 
Cf. Johnson, Kantor, 6 Schwartz, Outside the 
Courts: A Survey of Diversion Alternstives In 
Civil Cases (Denver: Natlonal Cenrer for State 
Courts 1977) at 4. 

Hawaii Rev. Stat. S5lLA-121(e.j. Tne average 
time from filing to disposition by srbitratlon 
of condominium disputes currently is 125-128 
days. The typical filing fee by the moving 
party ~equesring arbitration in condominium 
disputes is $250. although it can vary. Other 
costs, such as the arbitrators' fee (depending 
upon rhe number of hours spent) and extie costs 
for written findings and cor.ciusions, couid run  
cozsidersbly higher. This eiso does not incisdr 
attorneys' fees. Interview with Keirh Xnnter, 
District Director of rhe American Arbirraricr~ 
Association ir. Hawaii, Deceaber 21, 1988. 

Id. - 
Id. - 

Hawaii Rev. Stat. §5:SA-l21(b)(5) 

This scenario has beer. observed on a number of 
occasions by both 3r. Morris, the Condominium 
Specialist, and Mr. Hunter, see note 35 =. 

See Hunter, note 35 m. fir. Punter estimared 
;hat while nos: boards, associations, m d  



managing agents are represented in arbitration 
by an attorney, only slightly more than 50% of 
the -err are represented by an attorney at 
azbitration. 

41. u, H.B. No. 1287, Fourteenth Legislature, 
1988, State of Hawaii; House Standing Committee 
Report 901 on S.B. No. 2501. S.D. 2, H.D. 1, 
Fourteenth Legislature, 1988, State of Hawaii. 

42. Fla. Stat. 9718.501 

44. Florida Annual Report, note 26, at 8. The 
experiences of the condominium specialist and 
Mr. Hunter appear to support this finding. 

46. See note 32 and accompanying text. 

4;. The Act creating the condominium specialist 
position made the position effective only until 
June 30, 1990. Furthermore, it did not grant 
the condominium specialist jurisdiction over 
condominkams, but only authorized the specialist 
"to assist consumers with information, advice, 
and referral" concerning condominiums. See note 
3 -. 

Chapter 3 

1. It is unclear what is meant by the term 
"treatment" of association funds; for purposes 
of this study the Bureau has inrerpreted it as 
referring to the management of those funds. 

2. For purposes of chis report, the reiereace to 
condominium managers include their employees. 

3. 1985 Haw. Sess. Laws, Acr 212. 

4. 1986 Haw. Sess. Laws, Act 96. The present ver-  
sion of section 5148-96 reads as follows: 

5514A-96 Audits. The association of apart- 
ment owners shali require a yearly audii of the 
association firancial accoscts and no less rhan 
one yearly unannounced verificarion of r n e  
essocietion's cash balance by a public 
accountast; provide3 chat the yearly audit and 
rhe yearly uzzannorinced cash baiance verification 
may be xarved by a majority vo:e of al: aparr- 
menr owners taken ar an association meeting. [L 
1985, c 2 1 2 ,  91; hm i 1986, c 90, $11 

5 .  See House Standing Comirtee Report So. 2 7 7  on 
House Eili KO. i795,  Thirreentt Legislature, 
1986, Stare cf Hasaii. 

6. Hawaii Real Estate Comnission, Department of 
Commerce and Consilmer Affairs, A Fidelity Bond 
Study On Condominium Yh?ag&ng Agents And Self- - 
Haneged Condominium Associarions, January 1988, 
at 31 [hereinafter cited as Fidelity Bond 
-1. Of 10 maneging agenis interviewed, 3 
xadzcared most clients waxved the anr.ua1 audit, 

one indicated half of the cmpany's clients 
waived the audit, and 6 indicated that all or a 
majority of their cliuits undergo the annual 
audit. d. at 21. 

id. at 31. Because of the low response rate by - 
self-managed condominiums to the Real Estate 
Commissioo's survey, the study's authors ac- 
knowledge that the sample response may not be 
representative of the population of self-managed 
condomirium projects. See st 10-13. 
For purposes of this report, the term "auditor" 
is used to refer to public accountants and cer- 
tified public accountants performing an audit 
mder 5148-96. 

These figures also usually include the cost of 
preparing the association's annual income tax 
returns. 

These managers contend chat stiff competition, 
especially among smaller management companies, 
for association clients is the reason why they 
say smaller companies withour adequate resources 
are stretched too thin and try to cut roo many 
corners to provide management services at a 
cheaper rate, with the end result being a loss 
in quality of service. They weicomed more ion- 
trols on managers, such as certification, as a 
means of eliminating those companies that, in 
their opinion, provide only marginal service at 
best. 

The tendency of associations rhat have annael 
audits also to undergo the cast balance 
verification was confirmed by ar. auditor, who 
annually audits about 40 condominium 
associations. He reported that 90 per cent of 
the associations undergo both the audit and an 
annual cash balance verification. 

The same board member was unaware that self- 
managed projects were required by law to have a 
fidelity bond. For a discussion of fidelity 
bonds, see notes 65-84, infra, and accompanying 
text. 

Tnis situation is but one illustration of the 
Real Estate  omm mission's lack of current in- 
farmatior. on condominiums. Vithout current 
information, end the resources ro obrain and 
computerize the informaZion, the Commission can 
not be expected ro monitor and enforce com- 
pliance with chapter 5lkA eve:, if the 
Legislature were ro aurtorlze rhe cornmisslor. to 
do so. For furrher discussion of this problem, 
see noze 80 and acconpar.ying iex:. 

American Institute of Certifed Pubilc 
Accountanrs, Tne Ke% Aug~zor's Reparr <Neir Ycrk: 
Pamphlet 322014: undated ihereinefrer rized as 
AICPA Pamphiet j . 

Id .  - 
u, Stetements or, Auditing Stmdaads (SAS) 
bo. 58, Reports on Audited Financial Statements. 

"?fissratements are considered mazerial if they 
are significant eaough to make a difference in 



the decisions of a reasonable financial 
statement user." AICPA Pamphlet, note 14. 

D. Carmichael, "The Auditor's New Guide To 
Errors, Irregularities, and Illegal Acts," 
Journa1 of Accountancy 40, 44 (September 1988). 

These tests include confirming bank baiances and 
accounts receivable, making physical 
inspections, and tracing transactions to in- 
voices and evidence of payments. Community 
Associations Institute, Tips To Help You Protect 
Your Comm?miry Associarion's Funds, (Alexandria: 
Pamphlet) 1987 [hereinafter cited as CAI 
Pamphlet] . 

AICPA Pamphlet, w note 14. 

Id. - 
Carmichael, =a note 18, at 42 

Id. - 

Task Force on Accounting for Common Interest 
Realty Associarions, American institute of 
Certifed Public Accountants, Proposed Audit and 
Accountinp, Guide: Common Interesr Realrx 
Associations. August 31, 1988 [hereinafter 
cired as AlCPA Exposure Draft]. 

Id. see Introducrory Letrer to the Draft. 
G e n t s  on the draft were being accepred by the 
AICPA Accounring Standards Division up unril 
December 31, 1988. 

Conversation between Karen Silverstien, member 
of the Hawaii Society of Certified Public 
Accountants' Committee on Accounting and 
Auditing Standards, and Charlotte Carter- 
Yamauchi, February 16, 1989. 

AICPA Exposure Draft, cote 24, at 16. For 
some associations, finmcial statements 
presented on a cash basis may not differ sub- 
stantially from those presented on an accura: 
basis. If there ere no marerial differences, 
the financial srarements are in conformity with 
generally accepted accounting principles. If 
such statements differ materiaily from 
statemenrs presented using an accurel basis, the 
financial srarements are "not in conformity with 
generally accepted accounting prinicpies and are 
considered to be prepared on an other comprehen- 
sive h z s i s  of accomting". 5 at 1 7 .  

S e e ,  s, The Urban Land Institute and the - 
Com~nity Associatxons ins-riiirte, Financial 
F-asement of Candom;n~ip  azd HO- 
Assaciatiozs, (Wsshington: C.C.) 1976 a t  27. 
There is some difference of oainion over which 
acco7mring method is besr for condominiups. The 
cash method is simple to ser up, requires less 
complex record keepixg- is easier for laypersons 
to understand, a d  may be more suitable for 
smaller associations; it does not, however, re- 
flect uncollecred income and unpaid bills. Thus 
the major drawback to the cash method of ac- 
counting is that it may not accurately portray 
%he financial condition of the association and 
frequently may be misleading when income is 

recorded for services that will be paid for in 
the future. 

It should be noted that changing an 
associarion's accounting method from a cash 
basis to fund basis, if that is the final recom- 
meridation of the AICPA, would likely enreil some 
extra expense to the association. Because there 
would be no previous financial statement under 
the fund accounting method for comparison, the 
auditor probably would have to recall the 
preceding financial statement and restate it on 
a fund accounting basis in order to provide a 
basis for comparison. 

AICA Exposure Draft, w note 24, at 13-:5 
See, & at 13 - 
Cal. Civil Code §1365(a)(3) and (4) (Deering) 

Fla. Stat. 8718.112(2)(f)(2). 

Or. Rev. Stat. 5294.072 

Cal. Civil Code §1365(a)(l) (Deering) 

A review is somewhat less than an audit. In a 
review, an accountant examlnes record keeping 
practices and accounting policies and analyzes 
the starements as to rheir reasonableness. The 
accountant aiso prepares disclosures on unusual 
items or trends that may require explanation. 
See CAI Pamphlet, s u ~ r s  note 19. - 
Ca?.  Civil Code §136S(bj (Deering) 

Ala. Code tit. 3 5 .  58-10(4) 

Virxinia Code 655-i9.74:I 

Alaska Stat. §34.07.280(b). 

Fla. Stat. §iI8.111(12)(a)(ll) 

Id. at §718.5Cl(l)(j) - 
Id. at 8718.111(14) - 
AICPA Pamphlet, note 14 

The 1988, fidelity bond study expressed concern 
that some nansglng agenrs comingle rhe emds of 
associations that they manage with other cliest 
associar:ons or witt their own funds. m y  
Bond Study, suora note 6, a: 21. Inrervxe~s by 
Bureau staff confirmed that at ieasr one large 
property managemenz coinpang uses a rrusr accou;: 
in which all ilienr association funds are 
deposired and froa which all bilis are p a i d .  
One check is urizren to each vendor i e . g . ,  a 
utilirg compar.g; for the totai anow,t dw from 
all asscciatlons participaring in the trust 
account, viih rile amount charged to ar. in- 
dividuei association shorm on the check stub. 
The trust acco.mt can be visualized as e "pie 
shape" with the accoonrs of the individual as- 
sociations forming "slices of the pie." 
Separate journals are kept for each sssociation 
to account for a;l income and expenses, and each 
association's funds are insured with FDIC up to 
the f b I !  §103,G03. il;e advanrage of the trust 



account to the client association is that the 
management company pays for all charges as- 
sociated with the account, including the cost of 
the cheeks. The advantage to the management 
company is that it writes only one check to each 
vendor monthly instead of over ZOO separate 
checks. The company also receives all interest 
from the account. 

A number of person with whom staff and the con- 
dominium specialist spoke (including represen- 
tatives of other management companies) felt the 
company was benefiting .unfairly by using the 
trust account and retaining the interesr earned 
thereon. It appears, however, that this is a 
contractual issue herween the company and its 
clients; during the management contract 
negotiations, the association has the option of 
choosing ro msinrain a separare account. If the 
association choses this option, it pays all bank 
charges and pays the company $75 more monthly 
for the exrre administrative costs associated 
with separate accounts, but it earns the in- 
terest on the account. However, because all as- 
societion accounrs (trust account and separate 
accounts) ere swept twice monthly, at which time 
all funds except those necessary to pay 
remaining monthly bills are transferred to the 
individual association's reserve account, the 
balance in an individual account normally earns 
less interest than the total amount of bank 
charges. As a result, few associations realize 
a financial advantage in choosing an individual 
account over the trust account. This reporredly 
accounts for why approximately 9 0 a f  the 
management company's client associations choose 
to participate in the trust account. 

According to one auditor, the real concern with 
the trust account, in terms of safeguarding as- 
sociation funds, is not with who earns the in- 
teres: but insread is that auditing the trust 
accounr is mare difficult than auditing an in- 
dividual account because there is no paper trail 
to evidence payments made by an individual 
sssociarion. The auditor conceded on the other 
hard rhat, unli'ne many properry management 
companies, this particular company is large 
enough to have good internal ionrrols which 
makes the audit easier. Still. he recommends 
separate accounts :or each associarion because 
they provide more accoimtability. 

4 6 .  CAI Pas>hlet, note 14;  Letter from 
Eugene 3 .  Saulcy, Siare Farm insurance Con>any, 
to Joh-a Y .  Hcrris, fioi~ember 2 9 ,  1986 
[hereinafter cired as Saulcy]. 

4 7 .  Colleen C. Sakai, iixxrship Patterns of Lmd 
Beneatt Zawaii's Candoii~niucs and Cooperarlve 
Houiinr P r c ; e ~ ,  Legislative Reference Bureau, 
Report 50. 6 (Honciulz: 19871 at 13. 

&a.  See Fidelity Bond Stuag. note 6 ,  at 31; 
Sauicy, note 4 6 .  

4 9 .  Fidelity Bond Study, note 6 ,  at 31 

In detereining whether an associstion has suf- 
ficiert inrernal controls, at least one in- 
surance company looks at, among other things, 
whether: the mauagizg agent maintains separate 

records and bank accounts (as opposed to co- 
mingling client accounts) for each client as- 
sociation to enable each to track and reconcile 
its account ~t any time; the essociation has two 
bank accounts: an operating checking account 
funded monthly only in an amount sufficient to 
pay normal, expected monthly expeditures and a 
reserve acc0ur.t for all excess funds; the board 
of directors control access to the reserve 
account; countersignatures are required on 
checks written on the operating account or on 
checks written over a certain amount. Saulcy, 

note 4 6 .  

Generally, an association will have two separate 
bank accounts: a checking ascounr for operating 
expenses and a reserve account (usually for 
major building maintenance or capital 
improvements). Typically, persons having access 
to these accounts might include the managing 
agent, board members (usually an officer of the 
board), or possibly association employees (such 
as a general manager or accauntanr of a self- 
managed association or possibly a resident 
manager of an association that also has a 
managing agent). 

Fidelity Bond Study, at 31 

Id. at 21 and 31. - 
Id. a r  31 - 
Id. - 
Since these inrerviews were limited in number, 
the reader is cautioned that the impressions 
mighr not necessarily reflect rhe actual prac- 
rice of the majority of associations or 
mbzagemenr companies. 

There are of course exceptions with respect to a 
company's individual client associations. 

A representarive of one management company 
pointed cur thar s few of their ciie~t as- 
sociations that retais sole control over their 
operating expenses (after having lost money in 
the past due to theft on the part of a prior 
managing agent) and require two board members' 
slgnarsres on all checks over 5500. do not have 
fidelity bonds that cove; board members handling 
association f3nds. As e result, their sigcararg 
policy provides lirtle real proiectian is the 
evenr the :vo boar= members who are authorized 
ro sign checks conspire to sreal r h r  
association's funds. See discussion at "ores 
65-81 -a. 

The represen:ariiie contended that, a!though a 
dual signatory policy wouid appear to p i s v i d e  a 
certain amorzrt of prcrecrion, of a number of 
banks, especially smaller ones, would nor want 
to be responsible for enforcing dual signature 
accounts. Due KO t m e  constraints, no arrempr 
has been made to survey banks to determine their 
policy with respect to chis. 

Tke company officers are a husband and wife 

See note 46 brd accompanying text 



CAI Pamphlet, supra note 19. 

Cal. Civil Code §1365.5(bj (Deering) 

See text following note 49 m. 

See discussion at note 10 m. 

The actual language of both subsections (b) sr~d 
(c) of section 514A-84 relating to the minimilm 
and maximum amount of bead contains a patent er- 
ror and is as follows: "the minimum amount of 
bond required by chis subsectior shall not be 
less than $20,000 nor greater than $100,000." 

See Hasaii Rev. Stat. 55514A-84 and 5148-95 

See Fidelity Bond Study, note 6. 

Id. at 29 - 

Generally, an insurance company will not insure 
an wmer against the possible theft by him of 
his OM funds. The study also found that a 
surety bond may be the more appropriate vehicle 
to protect associations from dishonest acts of 
managing agents, bar it concluded such a bond is 
impractical because of its excessive expense 
and limited issuance. d at 35. 

They might be covered if the agenc has a special 
rider on the agar's policy or if the as-  
sociation has its o m  policy that specifically 81. 
covers board members as well as employees. 

82. 
Fidelity Bond Study, m note 6, at 20. 

83. 
Id. - 

See Id. at 6-7 and :0, explanarion. -- 84. 

See at 16 and 20. See notes 48-49 and ac- - 
companyiog text. 

Fidelit~ Bond Stud~, nore 6, at 19. 

See notes 65-68 m and accompanslng rext 

With respect to self-managed associations, cur- 
rently there is no registration requirement. As 
a resilt, the Commlssicn has no way of deter- 
mining their compliance with the bonding 
reql;:remeni. With respeci to managing agesrs, 
subaeqcen: ra their initial registration virt 
the Commission, there is no syszesatic coliec- 
tian of cuz ren r  data identifyxg :he projeczs 
(and thus rhe number of units) they manege. 
Fidelity Ecnd Srudr, nore 6, a r  28-29. 
See also note El inira acd accompanying text. 

This section cas prepared by jnhc lorris, 
Condominium Specialls: with rhe Depai:meri of 
Commerce ar.a Cans?;mer Affairs, and has been 
edited by Bureau szafi primarily for srylxsiic 
pcrposes 

that a bond was required for self-managed 
projects. 

The Commission's lack of infomation concerning 
condominiums has been highlighted as e result of 
the adoption of section 514A-82.1, duringthe 
1988 legislative session. This section allows 
condominium boards of directors to obtain back- 
ground information on certain prospective as- 
sociation employees, provided the prospective 
employee gives written authorization. Access to 
information through the criminal jusrice data 
center has in the past been restricted to 

government agencies and certain other desinated 
entities. (See Hawaii Rev. Stat. 55846-9 and 
846-10.) Accordingly, the criminal justice data 
cenrer has requested the Commission to assist it 
in verifying that persons requesting criminal 
history information on an individual are 
authorized to represent the assocarion. Given 
the Commission's lack of current information an 
condominium associations, however, the 
Commission cannot verify that individuals 
seeking information on behalf of an association 
are representing the board or manager. In the 
absence of sufficient safeguards conceivably, 
section 514A-82.1 of the 3awaii Revised Statures 
could be used for purposes ozher than intended, 
such as to obtain backgound information on 
prospective tenants or non-association 
employees. 

Fla. Stat. §718.112(2)(j). 

:I?. Kev. Star. ch. 30, 8381(g). 

Cal. Civil Cod? 51355 (suggested forms) 
(Deering). 

The usual amount does not exceed $100,000. The 
represenrative also notes char it is necessary 
to amend the ianguage of the standard policy 
because acts of "agentsu usually are 
specifically excluded. Saulcy, supra note 46. 

For exaople, a four unit and a seven unit 
project on Oahu aparently have no bond; a 13 
unit project on the Big Islarrd has ' o  bond 
because it ailegedly could not obtain one. 
Aiso, a 90 unic projec: oc the Blg Island does 
not have a hand because the board was .Z.eiie%re 
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Appendix A 1 O C  
I I I I .  \ I  \ \ [ I ,  

I O I I I I  I I \  I 1 1  I . I . , ( ; I s I . . \  I I ' K ~ . .  I:) 8 8 
\ I  \ I  I ,  OF,  l l ~ ~ n ~ l l l  S.C.R. Nl. I::: 

REQUESTING A STUDY OF THE PROBLEMS OF CONDOMINIUM GOVERICAKCE. 

St NAIL CONCURRt NT RtSlLUT 
WHEREAS, there are many condominium developments in the 

state; and 

11 

WHEREAS, the number of legislative bills in recent years 
which relate in some manner to the construction, equipage, 
maintenance, financing, disposition, sale, rental, and leasing, 
of condominiums number over one hundred; and 

WHEREAS, the large number of legislative bills which 
continue to be introduced each legislative session indicates 
continuing concern with current condominium governance and many 
other condominium issues; and 

WHEREAS, it would be in the public interest to survey, 
collect, and analyze the variety of factors at work in the issues 
confronting condominium governance; now, therefore, 

BE IT RESOLVED by the Senate of the fourteenth Legislature 
of the State of Hawaii, Regular Session of 1988, the House of 
Representatives concurring, that the Legislative Reference Bureau 
is requested to conduct an interim study of the various problems 
concerning the governance of condominiums, and to propose 
feasible means and methods of dealing with such issues more 
effectively than is being done at present, if appropriate; and 

BE IT FURTHER RESOLVED that the study shall address various 
issues relating to grievance and management of condominium, 
including the following: 

!I) Are there reasonable controls on the use and treatment 
of condominium association funds? 

( 2 )  Are current fiscal audits of association funds 
adequate? 

( 3 )  Do owners receive adequate information regarding use of 
their maintenance fees? 



(4) Is the process for selection of association boards of 
directors fair and reasonable? 

( 5 )  Are there adequate checks and restraints tc prevent the 
abuse of power by board members, managing agents, or 
managers? 

( 6 )  Are there adequate avenues of information to boards and 
owners concerning condominium laws and regulations? 

( 7 )  What is the extent of grievance problems experienced by 
condominiums with reference to items one through five 
above?; and 

BE IT FURTHER RESOLVED that the study shall also address 
other comments and concerns that interested parties may provide; 
and 

BE IT FURTHER RESOLVED that the Real Estate Commission is 
requested to fully cooperate with the Legislative Reference 
Bureau and to make available to the Bureau any and all records 
and other information which the Bureau considers pertinent to 
this study; and 

BE IT FURTHER RESOLVED that the Condominium Specialist to be 
employed pursuant to S.B. No. 2501 shall be a full participant in 
the study; and 

BE IT FURTHER RESOLVED that the Legislative Reference Bureau 
submit a report of its findings and recommendations to the 
Legislature no later than twenty days prior to the convening of 
the Regular Session of 1909; and 

BE IT FURTHER RESOLVED that certified copies of this 
Concurrent Resolution be transmitted to the Director of the 
Legislative Reference Bureau, the Director of Commerce and 
Consumer Affairs, and the Chairman of the Real Estate Commission. 
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1988 SESSION LAWS OF HAWAII 

ACT 278 S.B. NO. 2501 

A Bill for an .4ct Relating to the Real Estate Commission. 

Be It  Enacted by rhe Legislature ofthe Stare of Hawaii: 

SECTION 1. The purpose of this Act is to appropriate funds for a temporary 
condominium specialist position in the real estate commission to respond to ques- 
tions and problems associated with condominiums. The legislature finds that many 
of the recent concerns relating to condominiums result from a lack of a clear 
understanding of the condominium laws of this State, and that the condominiunr 
specialist position will help to clarify these laws. Additionally, this temporary 
position is also expected to help satisfy the need for many of the proposed legislative 
solutions, including the need for a condominium commission. 

SECTION 2. The department of commerce and consumer affairs is author- 
ized to establish and fill one temporary condominium specialist position exempt 
from the provisions of chapters 76 and 77 to assist consumers with information, 
advice, and referral on chapter 5l4A. Hawaii Revised Statutes. and chapter 16- 
107, Hawaii administrative rules. relating to horizontal property regimes. 

The condominium specialist shall have administrative. professional, and 
analytical work experience which demonstrates an ability to plan and coordinate 
activities and deal effectively with others. 

To provide sufficient time for the condominium specialist to carry out the 
duties described in this Act, it is the legislative intent that this temporary position 
remain in existence until June 30. 1990. 

Twenty days prior to the convening of the 1991 regular session. the de- 
panment of commerce and consumer affairs shall subnrit to the legislature a repon: 
evaluating the effectiveness of the position in responding to condominium-related 
inquiries; identifying any major problem areas; and, if appropriate. recommending 
legislation to resolve these problems. 

SECTION 3.  There is appropriated out of the general revenues of the State 
of Hawaii the sum of $30,000 or so much thereof as may be necessary for fiscal 
year 1988-1989, to hire a temporary condominium specialist to carry out the pur- 
poses of this Act. The sum appropriated shall be expended by the department of 
commerce and consumer afkirs.  

SECTIOIi 3.  This Act shall take effect on July I ,  1988. 
(Approred June 13, 1988 i 
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TESTIMONY ON S.C.R. NO. 100 

PRESEKTED TO THE HOUSE COMMITTEES ON 
CONSUMER PROTECTION AN?) COMMERCE, INTERGOVERNMEKTAL RELATIONS, 

JUDICIARY, AND LEGISLATIVE WAGEMENT 
Fourteenth Legrslature 

Regular Sesslon of 1988 
April 21, 1988 

by Samuel B. K. Chang, Director 
Office of the Legislative Reference Bureau 

Honorable Chairs and Members of the Committees: 

My name is Samuel B. K. Chang, Director of the Office of the 
Legislative Reference Bureau. Thank you for the opportunity to 
submit for your consideration the views of the Bureau on S.C.R. 
No. 100. 

This concurrent resolution requests the Bureau to study 
various problems concerning the governance of condominiums, and 
to propose feasible means and methods of dealing with such issues 
more effectively. More specifically, the Bureau is asked to 
determine whether: 

(1) There are reasonable controls on the use and treatment 
of condominium association funds; 

(2) The current fiscal audits of association funds are 
adequate; 

(3) Owners receive adecpate information regarding the use 
of maintenance fees; 

(4) The processes for selectisn of association boards of 
directors are fair and reasonable; and 

(5) There are adequate checks and restraints to prevent the 
abuse of power by board members, managing agents, or 
managers. 

The concurrent resolution also requests that the condominium 
specialist, the creation of whose position in the department of 
commerce and consumer affairs is proposed in S.B. 2501, be a full 
participant in the study. 

The Bureau believes that attempting such a study at this 
time is premature because there will not be enough time for the 
data necessary for this study to develop. Questions such as 
those which the concurrent resolution seeks to have answered--the 
adequacy of controls on funds, fiscal audits, information 
available on the use of fees, and so forth, are questions which 
are very much in the eyes of the beholder. As a practical 
matter, measures are adequate if the apartment owners of a 
particular condominium beileve that they are. Measures which are 



regarded as adequate by all of the members of one association may 
be regarded as grossly inadequate--or grossly excessive--by the 
members of another. 

What would be by far the most practical means of attempting 
to come to some conclusions with regard to the problems raised in 
the concurrent resolution would be to approach the study from the 
standpoint of complaints raised by condominium residents--real 
problems raised by real people. For this reason, involvement on 
the part of the proposed condominium specialist is critical. As 
the person fielding questions and attempting to solve the 
problems raised by complainants, the condominium specialist will 
be able to see patterns developing in terms of the specific areas 
where the greatest number of problems cluster--the specific types 
of problems, and the specific types of abuses. 

The condominium specialist, the pivotal player in this 
study, is not likely to be available immediately after the end of 
the legislative session. Assuming the authorizing legislation is 
enacted, the specialist may not be hired until July 1, or even 
later. More importantly, given the usual time needed for the 
public to become adepately informed of the existence of a new 
government program, persons having complaints are not likely to 
know about the availability of the condominium specialist until 
even later. 

As a practical matter, any Bureau researcher working on a 
study will normally have to begin the report writing stage by the 
early part of October in order for the study to be distributed 
before the convening of the legislative session. This would 
effectively limit the range of data gathering to the period 
between the hiring of the condominium specialist and early 
October, a period of 3 months, or even less. There are dangers 
inherent in basing conclusions on too narrow a range of data. An 
erroneous impression could be given of widespread problems--or 
the lack thereof--if the small amount of data received is 
unrepresentative. 

Apart from the foregoing observations, the Bureau has 
serious misgivings as to whether our researchers, if left to 
their own devices without the assistance of the condominium 
specialist or someone in the department of commerce and consumer 
affairs with overseeing responsibilities over condominiums, will 
be given access to information from condominium associations as 
to how they use and treat association funds, what their fiscal 
audits cover, how maintenance fees are accounted for, and what 
the process of selecting boards of directors are. 

However, if the Committees believe it imperative that some 
type of study be conducted, the Bureau respectfully recommends 
that the study be submitted prior to the convening of the Regular 
Session of 1990, if not later. 

Thank you for the opportunity to express the views of the 
Bureau on S.C.R. No. 100. 
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down-to-earth answers to your questions 
about the condominium concept in Michigan 
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Do You Know. .  . 
Your rtghts a n d  responstbt l t t~es as a co-owncr?  

The developer s background and  financial 
references? 

What's p lanned for  future development in the 

pro ject? 

The deve lupers  rental pol lcy? 

When the rccreatior i  faci l i t ies wi l l  be completed') 

0 Who w ~ l l  co t~ t r r i l  the recreation facilities? 

What s inc luded ds standard equipment  in your unit? 

What's under warranty? 

What costs are ~ncluded in t l w  monthly  assessment'? 

W h e r ~  t he  co-owners wilt b e  p e r m ~ t t e d  t o  vote fo r  

d i rectors o f  the condomin ium's  Association? 

H o w  contiorr i inium l lv ing dit fers f rom other types o f  
residential I ~ v i n g ?  

The diift?rerice belween a Pre l~minary  Reservation 

Agree t~ len t  and  a Purchase Agreemerit? 

You Should Know The Answers To 
These Questions Before Buying A 
Condominium 

Introduction 
The firs1 edition ot this booklet was published by the Corporation 

and Sccuiitaes Bureau. Michigan Department of Commerce in 1975 
Since then, there have beer) changes in both the condonl~n~urn 
irldustry and tiie tdw governing the devslopmenl of condom!niuins 
On Masch 14. 1978, a new condoinrnium act, dilslgncd in part to 
provfde corrdominlum purchasers niare protection tllan the 
previous Horizoiital Flea1 Propthrty Act of 1963, was slyl?r+il lnlo law 
and the! handbook was ievlsed to reflect the changes. 

Oii Jilrwilry 17. 1983, an  aii~cndrnenf to the Condornlriiiim Act 
(1978, PA 59) bocamr eftect~vc This amendment. PA 538 of 1982. 
changed the law so that condoniin~um developers wlll no li-,ngt?r 
tile appticatlons ~ 6 t h  the Drpartn,enf of Commeicr tor approval of 
the,, prolect before rnnrketilig unlts or eslabiishing the project by 
iecoiding ttie condominium documents wlth the county regisler of 
t l~eds  This latest editton updates the inforrnat8on to include 
1982 PA 538 arld subsequent anlendmrnls. 

Wl,ili: tibe condominium concept has cxparlded ir l  lacent years to 
iu~cilide comrnari:ial atid iiidustrial projects, the lnlorrndtion 
pie~t!ntt:d in this bookie1 is directed prlhrar,ly toward the 
prosjiective buyt?r of a rrrsidenl~al condominiurn Head lhls booklet 
.%rid it11 iiocuinents ielallng lo the particular projet:t careflllly so you 
may rrrake an iiitornied drclsion 

K<ir,ji in "tint1 Ihst iliosl d<:valoprrs l-iavo wiillkeaiileil reputdtioiis 
for iioni,sty, 8nIeqiity e n d  compett?ni:i? I f  s nri(ailvi! factor i s  
('ncourileretl i n  d jidrticula! pio~ect, 11 (does nut necessarily mean 
lhp ptliject i i  unsouiid ui Ihst Ihc dovolo&~ei is iins<.riipulous It  
r i i i l y  br  i t i i i :  to dn ovrisi(ilit or lack of iiiidrrstandrng wliich can be 
t,ri~iiy CIIIII:C~P~ 

i c i  all i ~ S P S  we ~ ~ ~ ~ ~ l l l l l l o l l t l  ihat YOU stick prof6?s~l0nal dssi~laili:i? 
Iloii i a 1,iwyrr or other b i i s in i~ss  idv iso i  befoie buying a 
<;ondoi,,iiiiuin 



What Is a Condominium 
You've tleard about condom~nlums, read newspaper a d s  or 

perhaps have a frlerid or relatwe who is hvmg in one. Now you are 
considering the purchase of a condomtnium unlt for yourself. 

What, actually. is a condominiunr? 

The word coiiClumrniunl comes from a i.ufm word meaning 
conlmon ownership or control Ordinarily 11 means indlutdual 
ownershtp of all the space inside the inner walls of an apartment or 
housa and comn)on ownersllip of the structures and land This 
divssion between excli!srve and common ownership erlsts 
regardless of the torn) or design of the proiact The prolecl may 
take the form of a hlgh-rtse, duplex, townhouse, or s~ngle family 
dwelltng. In other forms of condomlnlum pralects such as mobile 
homes, campground, or marina, the excluswe ownarshlp may be 
merely a cube o l  airspace within which a moblie home, recreational 
vehlcle. or boat is parked or anchored The common ownership 
would be the land and improvements such as Concrete pads and 
Piers and the utsilty systems. 

The inner space. whdch you own, is yours fa decorate, to 
maintain, to llve in Usually. everything else in the condorninlum 
development---the exterior walls. the land, the common hallways. 
the recreatfon fac#ltt#es--4s the common property of everyone who 
owns a unll and is terrned comrnoo elements 

Limited or General Common Elements 

Sonre of thls cornmonlynwned property, such as your patlo of 
baicony or carport space, i s  called irrnifed comnion eisrnents and i s  
restricted to us? by your family only In h e  case of stairways ot 
laundry facil!lces &I may be llmlted to other fvm~lles who live iri your 
' 8 , .  L? ',,I I , . , \  *. .,,. .,,, . , I ,  < . .  ,,,, ,, , , , J , . ,  V f l ,  . # I  i ,, , . ,, L . ' ?  

8 I t ' ,  1 I ,  I I I , ,  , l ,  t i . .  . , .< , ' , . . I .  I .,I., 
. . ,, . . I,,: 3 ,  ,.,,,,,, , , I , , . ,  " . .. .~ ~. .. " 
elements and arc avallablc for use bv evervonr in the develonnient 
You must read your legal dociimenls carefully to understand whhch 
Parts of your candomirlium are designated as lim!ted, or general, 
cornrnon elements 
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The co-owners of a condomln~um are legally organjzed lnto an 
asso~~atton, which is r e ~ p o n ~ i b l e  for governing and maintalnlng the 
Common elements ot the condominium. Each co-owner pays a 
monthly fee or assessment far these services. 

Condo Advantages 

Gondommrums accounl (or an increasing share of the houslng 
market There are several reasons for this 

Condominiums, ilke slngle-family homes, offer owners cerlaln 
tax deducteons, appreciate in equlty value and (unlike rentals) 
Offer assurance of long-term occupancy. 

Condomlnlums often are more convenient to shopplng and 
bustness factltlles due lo land use patterns and demand less 
lndlvad~al rnatntenance than single-famlly homes 

Corldominlum projects may contatn more recreational faclllttes 
(such as swlmmlng pools and tennis courts) lhan an tndtvrdual 
homeowner could reasonably afford 

Condamlnlums are an economtcal and envtronmentally sound 
Use of land compared to a subd6v$slon containbnq the same 
number of lhvlng unlts 

How They Began 

Condomtniums are not a new concept in housing The Romans 
u5Cd them and they were popular in the walled ctties of the Mlddle 
Aqes an what 1s now Western Europe In the ftrsl half 01 the 20lh 
century other European countrlps enacted statutes perm!tt$ng 
corldum~nturns 

A few condom~nlums exlsled in the Unltad Stales as early as 
1947 but they were not legally establtshed in lhls country until 
1961 

3 



The concept of condonrlnium housing was laist incorporated into 
Mschlgaf! law wtth the passage of the Horizontal Real Property Act 
~n 1963. Fllteen years later thls law proved inadequate to meet the 
needs of the fast-growing condanl~nium vndustry and in  1978, a 
new Mlchlgan condom,nium law was enacted, PA 59 of 1978. Thls 
law, administered by the Corporalton and Secuitties Bureau 01 the 
Mtchkgan Department of Commerce. IS tmportant to buyers and 
developers of condomin,ums in Mlchsgan because it prav~des 
Safeguards for both parties and outlines the rights and 
rsspons,bllltfes of each 

For condominium piirchasers it establishes the legal basls lor 
two rclatkonships: (1) between the buyer and the developer of the 
condorninlum, and (2) between the owner of a condominium unrt 
and the association of co-owners. 

The Buyer and the 
Developer 

Se~t lon  21 ot the Michigan Gondomlnlum Act providps in part 
that A corldomlniuilr uncl located wcfhln thrs state may not be 
offered for its ~nttlal sale in thls state unless the offerlng Is made 
In accordance wcth this Act or the oflerlna is exernot bv rule of 
the admLmstrator 

P A  538 of 1982, effectwe January 17. 1983, cttanged the law. in 
that the developer is no longer required to have a Permit To Take 
Reservations or Permit To Sell prior to offering condom~nlun\ units 
to the public. in additlon, developers and assochatlons will no 
longer be required to obtain approval of amendments to project 
documents, even though the documents may indicate approval is 
required. 

Under the amended Condomlnlum Act the developer wlll be 
requlrsd unloss exenlpt to meet a more stringent escrow 
requirement The developer is required to create a serles of escrow 
accounts to assure coinpietion of the construction of a phase of a 
project once sales have started A ljcensed architect or englneer 
nir.. < I  LICI~.II>I$OC ( 1  11 I nt l>  sdllbtdnt tll,, coil prt:t<: .>I n ~ . .  J 
,rl ll,c A 0 8  ,,.. ,,I .,I ,.s,,, * ,,t.,t.,>,,,, I' <.,,,,.f,. I,,? .JC.,.#.,,>C.' > 
111 1, 1,- .~l i lb i t : lv I l . ( l i c  F... It81 I.!. ~ I ,  I t  c pl ..,c' 1 l l i , i l  illu,l Ot 0- I 

Advertising and Sales 
l r l r h :  " r r  5,  nle i l r r l l>%D I vlls (.I. I, c . ~ 1 1 I 1 1 1 I  01 ll e LII..Y "$,el b 

.I i..rt 5,11() I>L, . ,U.<\J n ~ n s v o v t v  i j  I ,  o UC.J twr.$.u<, 
a n ~ ~ ( . , . o ~ ~ r n ~ n t ~  u r . , ~ r ~ b r ~ i  i m : l t ~ '  .,I ,n triu sa,rs  oltl.+. ratel 
u.us~r-r31.c.n> arra nd..s ny n14ac-ni t l iamsrl.~ 

The developer or salesman cannot advertise or tell you orally 

that your unit will automatically Increase in value i f  
you wtsh to sell i n  the future. 

1 that you will receive a discount or sawngs, or that 
you will receive "free" goods or srwlces tor 
purchasing a unlt, unless this is actually the case. 

In a model of the unit, the developer must tell you whlch Items 
are not standard equipment, such as special flooring. carpeting. 
celling beams, moldtngs, light fixtures. patios, tences, or other 
features. 

Persons selling condomtnlums in Mechlgan are also sublect to 
the rules of the Mlch~gan Department of Llcensrng and Regulation 
and are usually requ~red to hold a real estate brokers or 
salesperson's license. 

Preliminary Reservation Agreements 
and Purchase Agreements 
Once you ve made up your mcnd whtch condom~nlum you want 

you well be asked to shgn one o l  the followmg agreements 

Prellmlnary R e s e r v a t t o n  Agreement I1 ., ~J I~~. I I IF I I I  .+ ,, or.e! 
I ....,> ,- ,, u,r>o,,,g ,',,t<, , l o ~ , . ~ ~ ~ c ~ ~ ~ l  !I 5 !#<>I  l,.,>U qd or, c. tr,t;r ,O" 

, .,\I. ~,c.L~!, ,>, ,<: ,  81. , > # C > I .  ,,,,c:s * "!,,s,,e<.l ,e  ,,<.!cr>a%L.r It),, l8rst 
~ ~ . ~ . ~ ~ , .  ~ . . , , = . .  , - - r ~  . ~ ~~ 

ooootlunitv to buv a soecrlic unit once the deveiooer has 
~stabl~shed the project Many developers use thls method 
l o  1-$1 the ma~ket for the,, orolrct Slnce the Prellmlnarv 
Reservation Agreement can n&er become a binding saiks 

5 
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Safeguard-. Purchase prcce savings can be quiculy used up 
through high assessnlents When buying a condommiurn in a 
Struct~re w h ~ h  has been converted from an exlsting buildmy, keep 
in mlnd that you wlll not only become the owner of a unlt, but also 
a loint owner of the furnace, roof. pipes. wires and other common 
elements. Ask for a copy of an archctect or engineer's report on the 
cond8tion of all building components and thelr expected useful life. 
Ask to see coples of the bulldlng maintenance records for 
preceding years. fond orlt what improvements the developer has 
made Do not be rnisled by a fiesn coat of paint and new carpetmg. 
Find out what, i f  any, warrarities remain. 

The Buyer 
and the Association 

When you take t~t le  to your unit, you autonlatically become a 
co-owner and a voting member of the co-owners' associatlon 
formed to admln~ster the affatrs of the condom~nium. The 
assoclatlon is usually a non-profst corporalton. The valile of each 
vote 1s normally determined by the percentage of valile given to 
each lkvlng unfit and is stated ,n the master deed. However, votlng 
and the obligat~on to pay assessments may nut nocessarlly be 
equal, and this fact also must be stated in the master deed and 
condomlnlum bylaws. 

Who's in Charge? 
The assoclat~on is governed by a baaid of dhrectors appotnted by 

the developer untkl the flrst annual rneellng. l h l s  lnltlal meetlng of 
the co-owners to elect members to the board of drrectors may take 
placo one year or ,mare after the master deed is  recorded. The 
provisions for holding the annual rneetlng and designating the 
voting procedures are included lo the condomkniuot bylaws. along 
with Other informatcon about the operation of the associallon The 
condominium bylaws are attached to and incorporated by 
reference in the master deed you receive when you buy a 
Condominium. The bylaws should be read carefully as they may 
contar complete provisions outlining your rtghts as an owner as 
well as the scope of activities permitted co-owners of the project 
durrng the transltlon. 

Before the flrst annual meeting of the associatlon, the developer 
may have the abllily to amend the condomlnilim bylaws so long as 
the amendment does not materially affect the rlghts of the 
co-~wners If units are still bung sold after the flrst associatlon 
rnorting, tho developer votes and pays assessments as any other 
co-owner 

Associations Have Bylaws, Too! 
The association also operates under its own bylaws. in addition 

to ttie condominium bylaws Association tJylaws plovldc for the 
operation of the associdtion as a non-profit corporat$on ~ncluding 
details icijaiding offleeis. d~reclors, meetangs, order of business, 
and so forth 
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Responsibilities and Rights 
The Association 

The assoclatlon usually is responsible for maintenance of the 
outside ol the condominium unlts, such as hallways, lobby. 
buildtog exterior, lawn care. snow removal, trash plck-tip, street 
malntenanct! (81 the rosds are private), and operation of the 
Conlmon elements, lrlcluding the recreateon facllltles. heatlny plant, 
water or electric systems. These fobs are done through a 
managenient firm or manager hlred by the associatton, by 
employees hlred dtrectly by the association, or, In some cases, by 
CO-owners themselves. 

The association sets lees lor the rnainteoance of those common 
elenlents which fall under its responsibil~ty as stated in the master 
deed or other condomtn~um docuntonts and mav increase the 
charges Specla1 assessments may be made by the board of 
dlrectols to Cover capltal improvemmts, but generally any 
Substarbtial Increase in the monthly assessment must flrst be 

The condonwntum bylaws also provldc methods for settling 
disputes concerning inlerpretatlon or appllcatlon of the master 
deed, bylaws. management agreement or between co-owners. 
between co-owners and the assoclatbon, or between the assoclatioo 
and the management firm 

The Co-owners 
Whale the associalbon 1s iesponsfble for maintaining the common 

elements of the condorn$nium. you are responsible for the 
maintenance and lipkeep of your uolt interior. 

lhere may be restr~ct,ons on your use of your unit that can be 
enforced by the assoc#ation. They mclride such thtngs as 
rf!strlct~ons on pets, selling or rentlng your unlt to someorle of your 
Cholce, wilii11g lt to another person. Check for these in the 
condomtnlum bylaws. 

you mortgage your unll, you rrwst notify thc associatcon of the 
name 01 the lender who is holding the mortgage, and the 
associatc~n may inform the mortgage holder of unpaid assessments 
due from you for your unit Late charges and other penalties tor 
non-payment of assessments are also common provisions found in 
the condomtnium hylaws. 

All condorn4n#um associations created and operaflng under the 
Condom6ntum Act must makp provlslons for a reserve fund to be 
used for malor repatrs and replacement of common elements 
Ultimately the co-owners must determtne whether the amount kept 
in the reserve account is adequate for their project 

and More Questions . . . 
Some additional questtons often asked by prospective buyers 

are: 

What does the monthty assessment indudel 
It I don't use all the lac~litces, why do I have to pay tor them? 
What happens regarding unpald monthly assessments it a 
co-owner defaults? 

-~~ ~ ~ ~ . . ~  ~.~ 
ltemlzing the budget at the ttme you are glven the master deed 

If the project is a converston-that is, converted from rental 
~UUSL~IQ to condornlnium ownership-the developer should report 
actual past costs of maintenance and repalrs and taxes from 
I , ~ . . ~ , ~ . . s  l l . , ~ r s  and no* t t l r ,  ~ d n + , i r ~  III~ pr3~051-u U . . J ~ C I  
Ron eruuer h<,neue!  Inst tne yrr,,,:t.l 181.1)  t,c a5sei5u.l u.ltoi~r I,, 
lor ! d ~  p..cp05e5 nllell t s <ori.o'trd htl. .n co..lO mean a tar 
increase 

The monthly assessmenl is considered as a llen on the 
colrdom~nwm and you cannot exempt yoursalf from paytog it  
whether you use all the facllttres provbded or not 

If a co-owner lases a condoman#um unlt through foreclosure to a 
lender the lender is not l~able for assessments charged to the unct 
and stlll owlng The unpa8d assessments will be allocated among 
all of the units, sncludtng the foreclosed unit 
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What to Do 
If You Have a Complaint 

A reputable developer is interested i n  dealing wlth you falrly 11 
you have problems with your condom!nium. It 1s in the developer's 
best rrlterest to create satrsfred owners, and. therefore, the majorlty 
01 your questkons and complaints usually can be handled by dlrect 
communication and negotiation between the two of you. 

Ask your developer for the name. address and telephone number 
01 the person within ,ts organtzatlon to contact when you have a 
complalnt 

I f  your C)IOJBC~ *a5 establ~shed after the Condom,nium Act 
arnendn,ent~ took effect in 1983, your purchase agreement should 
contaln wotdlng that exolahns your right to take any clalms agalrlst 
the developer, whbch Involve $2,50000 or less, before the Amerlcarl 
Arbitration ASSOCSV~IO~~ 

dksagreement &th the piactlees of the &-owners' assosalion, or 11 
some o(her problem does arbse. 

1 For Construction Defects 

A Your local building inspector 

Lan&ng Mkchigan 48909 
Telephone (517) 374-9625 
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2 For Sales Mlsrepresentatlons 

A. Corporatlon and Securities Bureau. Mich~gan Department 
of Commerce, P O .  Box 30222. Lanslny. Mlchlgan 48909. 
Telephone: (517) 373-8026 
or 

~ a i s l i g  MI 48909 
Telephone (517) 374-9625 

3. Acttons Regardln~ Purchase Agreement or Master Deed: 

Corporatlon and Secuiitles Bureau, 
Mtch6gan Department of Commerce. 
PO.  Box 30222. Lansing, Mbchtgan 48909 
Telephone: (517) 373-8026 

If  you have a complaint with the association at the tlme it 
is controlled by the ca-owners or wlth other co-owners. 
check the condominium bylaws to find out what recourse 
you have. Nuther the Corporation and Securities Bureau 
nor other state agencles generally have jurisdiction over 
complaints between these parties. 

The Corporataon and Securities Bureau requests that you 
submtt a wrltten complaint on forms whlch you may obtaln 
from the Bureau You should Include copbes of any 
documents that support your complalnt when you forward rt 
to the bureau for revlew 

When the bureau receives your complabnt, it will contact 
you to gel any other necessary information and then 
determine whether the bureau has jurisd~ction. I f  so. contact 
4s made with the developer to try to work out a solution that 
is satrsfactory lo everyone tnvolved. If neaotbatlon tails to 
scltle tnr o bvule t r r  L .N~.~*  mdy ~onsmurr otner 
aur~>rsl,strat r e  renlcJIt:a 11 t oars OOI narc JL,~~SO~CIIOII tne 
ourr.ar ma,  maw a n:forr~I to dr l~ ! l l&? l  stat" agency 
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atlses out nf or related to the common elements of a 
condon>lnium project, ,f the amount of the clam is 
$10.000 00 or less 

(5) All ~ o s t s  uf arb~trntlon under this section shall be allocated 
In the manner provtded by the drbrtratron assoclatlon 

(6)  A contract to settle by arblfration under this section shall 
Specify that the arbltratlon assoclatlon shall conduct the 
arbrtraf~orl. 

(7)  The method of uppomtrnent of the arbitrator or arbbtrators 
shall be pursuant to reasonable rules of the arbltrat,on 
assocldtron 

(8) Arhitratmn irnder this act shall proceed according to 
sections 5001 to 5065 of Art No 236 of the Publtc Acts of 
1961 belng sectbons 600 5001 to 600 5065 of the M~chlgan 
Compdetl Laws which may be supplemented by reasonable 
rules of the arbttratlon assoctation 

(9) An arbltrdtlon award shall be blndang on the partbes to the 
arbktiation 

A purchdser or association of co-owners cons,dercng thls remedy 
should consult ~ 8 t h  thekt legal advtsor 

3 The fight to IoQge a complalnl pursualll to Arltcle 5 ot the 
Occupational Code (Sectson 501 to 522 of 1980 PA  299) 

A condomlnlum developer may be required to be a llcensed 
restdential butlder under the Occupational Code. Complaints 
ConCBrnlng COnSBUctlOn would be flled wlth the Department of 
Llcensang and Regulalbon, Complaknt Division. PO. Box 30018, 
Lansing. Michigan 48908. 

4 .  The llphl to lnltlate an invest~gation or brkng an actlon under the 
Mich~gan Consumer Protect!on Act. 1976 PA.  331. 

?4 

This 4s an Act to prohxblt certaln methods, acts. and practkces in 
trade or commerce: to prescribe certain powers and duties; to 
provlde for certain remedies, damages, and penalties; to provide 
for the promulgattoo of rules; to provids for certain 
investigations; and to prescribe penalties. 

Complamts may be tiled with the Department at Attorney 
General, Consumer Protection Divrslon. 525 West Ottawa, 
Lans~ng, Michigan 48913. Complaints may also be fllsd with the 
Prosecullng Attorney in the county in which the condominium 
project is located. 

A purchaser or assoclateon 01 co-owners conslderlng thls remedy 
may wgsh to consult wlth the#, legal advtsor 

5. The rlght to notify the appropriate enforcing agency of an 
alleged v~olation of the State Constructkon Code, other 
applicable bulldcng code, or construction regulations. The term 
"enforc,ng agency'' is deflned in the State Constructhon Code, 
1972 PA. 230, as the local buildsng official. 

Sectvon 150 of the Art grants cerlaln dtscretlonary powers to the 
Bureau as specilced at Sectbons 151 to 156 whlch shall be 
exercised only with respect to actions which materbally endanger or 
have endangered the public lnlerest or the Interest of condomlnun 
co-owners as enumerated at Ssctbon 154, Sections 151 to 156 state 
the following: 

"Sec 151. The administrator in its discretion may: 

(a) Make pitvale investlgatcons within or wkthout this state as et 
deems necessary l o  determine 11 a person vbolated or is about to 
vfalate thcs act or a rule promulgated or order issued under this 
act, and may publish information concerning the violallon of this 
act or rule or order. 

(b) Rrqudre a developer to frle a written statement in response to 
complaints received by the admlnlstrator and forwarded to the 
developer. The statement shall set forth the facts and 
circumstances concerning the matter raised m the complaint. 
Fallure to respond to a letter requiring ~nlormatron withln 15 
days after its recelpl shall be ground for lssuance of tmmedlate 
order directing a response. 



Sec. 152. (1) For the purpose of an Investigation or proceed~ng 
under the act, the admsn+strator or its authorized represerrtative 
upon maktng appllcatton to the circuit court ahd showing of 
Cause that a violat~on may occur or has occurred and obtainmg 
order of sakd court, may adminlster oaths and affirmattons, 
subpoena wat#bessrs, compel thew attendance, take evidence, 
and require the production of books, papers, correspondence. 
memoranda, agreements. or other documents or records whtch 
the adnllnistiator deems rsievant or material to the inquiry. 

(2) The adm~oistrator or any of its ofticers or employees shali 
not disclose to the publjc any mvestigative information which is 
flied wlth, or obtalrled by, the adminlstrator and which is not 
made pubisc ulrder thts act. This act shall not be construed to 
auttlor~ze the adrnan8strator or any of its offlcers or employees to 
disclose tnvesthgatkve information except among themselves or 
when necessary or appropriate In a proceeding or lnvestiget~on 
under this act, or to federal, state. local, or tore~gn governmental 
agencles for lhttli offrciai "so. Thls act shall not be construed to 
create or derogate a prtvilege which exists at common law or 
otherwise when documentary or other evkdcnce is sought under 
subpoena directed to the adminlstrator or any of its officers or 
employees. 

Sec 153. it the adrntncstrator has reason to betreve that a 
perso11 IS tn viaiatlon of this act, the admintstrator shaii notify 
the person and the developer of the investigation and the 
poss~btl~ty 01 adm!nfistratlve or civll action at least 10 days before 
comnlencement and the proceeding. Before conlmencnment of 
admkn~strative proceedings the adnilnlsirator may Issue a 
nonpublsc statement of lntent lo  commence proceedlnqs to 

~~ - .. ~ ~ . -  - - 
ies~onse ~atlsfactorv to the admlnistrator is received. th& 
furlher proceedtngs'under thvs act shall not be requvred 

Sec 154. The adminastrator rnay issue an order to show cause 
why an order halrbng or suspendkng a person from condom#n&um 
deveiopmeot, sales or management, should not kssue i f  it fbnds 
that the order is in the pubilc interest and that actions wh~ch 
materlaily endanger or have endangered the publlc interest or 

(a) A disclosure statement, the master deed, or a related 
document flied wlth the admlnistrator in connection with a 
condominaum project is tncomplete in any material respect or 
contalns a Statement whtch is faise or misleading in the ltght of 
the circumstances under whlch it is made. 

(bl Thls act. or a rule. order, or condition lawfully imposed 
under th~s act. has not been complted with or was violated, In 
connection wlth the offering by the person flllng the document; 
the developer, a partner, offlcer, dlrector. proprletor, or manager 
of the developer; or a person dwectly or ,ndlrectly controlltng, or 
directly controlled by, the developer. 

( c )  The condomin~um project worked or tended to work a fraud. 
deception. or bmposttaon, or would so operate, or the 
condomzn6um project would create an unreasonable r!sk to 
prospective co-owners. as deflned by rules promulgated by the 
adm~nlstrator. 

(d) The developer, a partner. afflcer, dlrector. proprietor, or 
manager of the developer, or a person directly or lnd8recfly 
controllmg or dsectly controliod by the developer, or a person 
identifled in a disclosure statement, was convicted of an offense 
under this act wkthin the past 10 years, 8s the subject of an 
admkntstrative order under this act, or has had a civil judgmsnt 
entered against him or her as a result of a violation of this act or 
a rule or order promulgated pursuant to thts act, and sald 
,c.<lqment nas not bren satisl,ea dnd the adrnlnlSlratOr 
ocl,.rm.ne> I l l d l  tne invl)lvenlent 01 tne parson in tne sale or 
o ~ ~ \ ~ ~ I ~ ~ ~ ~ r n t ? ! l l  01 lrle conaon,.o.urr, or.lroct creates an 

~ .- ~ ~~ ~. , -,.~ . 
unreasonable r ~ s k  to prospectwe co-owners. 

( e )  The developer, a partner, offlcer, director, proprietor, or 
manager of the developer, or a person dlreclly or indirectly 
controlltng or dlrectfy controlled by the developer, or a person 
ldenttfied in a disclosure statement was: 

(I) Convlcled of a vzolatzon 

(11) Had a clvll judgment entered and has not satisfled said 
judgment as a result of a vbolation of a statute regulating 
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the offer#ng ot securltles or franchlscs or llcenslng or 
reguiat~ng budders, real estate brokers. or real estate sales 
PBISO~S; or as a result of a v#olatton of Act No. 286 of the 
Public Acts of 1972. as amended. being secttons 565.801 to 
565.835 of the Michtgan Comp$led Laws. or a rule 
prom~lgsted or order lssued thereunder. 

(1) The developer's method of business, construction. 
devalopment, or sales includes or would include activltles whlch 
are illegal, 

(g) The applicant tailed to dblogentiy seek or was denxed 
appropriate rorteng. building. public health, or envlranrnentsl 
permkts. 

Sec 155. (1) When the adrn&nistratOr has cause to belleve that 
a person engaged in an act or practece constituting a vlolatlon of 
this act or a rule promulgated or order Issued under thls act. the 
admlnlstrator may issue a notice to show cause why a cease and 
desist order should not be tssued 

(2) After 10 days' notice and opportunity for hearing the 
adrnin6stiator may stop coostruct8on as to part or all ot a 
Condom#niunl project when the continuous bulldlng would cause 
sfreparable harnb to co-owners of the condomlnium project 

(3) If the adm$nlstrator knows or has cause to belleve that funds 
of individual CO-OWDBIS 0, the association of co-owners were 
misapplied, converted by the developer. or that the developer 
understated maintenance or other fees for the purpose of 
entlclng purchasers. or otherw6ss tailed to meet fonanctal 
obl~gatior\s to the prolect. the admmlstrator may require an 
appropriate escrow of funds from sales of condominium unlts 
pendlng resolution of the matter provlded. however, that the 
escrow requirement under this section shall not lmpabr any 
contractual rights of any first mortgagee to repayment of its loan 
from the proceeds of the sale of candom~n$um unkts. 

Sec 156. A pi?ison may not represent that the fact that an 
appllcatlon under this act is flied or a permit is granted 
constlt~htes a finding by the admbnlstrator that a document filed 
under this a,:{ is true, camplete, or not misleading A person may 
clot rapresanl that the admintstrator passed upon the rnerlts or 
qual~fications of, or recommended or gave approval to. a person, 
developer, trensactlon, or condomlnium project." 

28 

This handbook is published as a general guide for 

people who are considering buying a condominium. It is 

not intended as a substitute for the Michigan 

Condominium Act (1978 P A .  59). or for the rules of the 

Corporation and Securities Bureau that pertain to 

condominiums, or for the specific condominium 

documents of any development. 
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Introduction 
Condominium living offers many benefits which 

appeal to increasing numbers of individuals and 
families. In the last decade, the number of condominium 
units in florida increased to over 100.000 units Demo- 
graphic studies indicate that the trend of rapid growth in 
condominium living will continue. 

Many factors account forthis rapid growth. Tenants 
avoid ever-increasing rents and gain tax advantages and 
investment benefits through ownership. Homeowners 
find condominium ownership can be an economical 
solution to constantly nsing land values, building costs. 
and maintenance expense* Condominiums also pro- 
vide an opportunity to enjoy commonly owned reoree 
tional and other facilities that might otherwise be 
unaffordeble. 

Condominium ownership isvery old in concept. yet 
relatively new in the United States. Because of its 
newness, purchasers and owners are often not familiar 
with the complex and diffioult-to-understand legal 
requirements. This booklet is intended to acquaint unit 
owners and prospective buyers with the concept of 
condominium ownership. The first part describes con- 
dominium ownership and operation and focuses on the 
individual's role in the condominium. The second pert 
highlights unit owner protections under Florida law. 
while part three outlines the functions of the Division of 
florida Land Sales. Condominiums and Mobile Homea 

Part I: Condominium 
ership and Operation 

The Condominium 
Concept 

A condominium is a form of property ownership 
in which an individual owns a unit exclusively and owns 
common elements jointly with a l l  other unit owners in 
the condominium. Like people, condominiums come in 
many sizes. shapes and forms. Apartments, townhouses 
and resort-like motels am often converted to condo- 
minium ownership. Other examples include mobile 
home and trailer lots. camper sites docking facilities. 
stables, recreetion facilities and even a fotmer luxury 
Tinar. Any real properm may become a condominium. 

Commor, elements are those portions of the con- 
dominium property which are not included in the units. 
All unit owners share common element ownership in an 



undivided manner. Roofs. eSm+or wrfta the condo- 
minium grounds and recreation facilities are exampleaof 
items which are usually common elements. Common 
elements are legally attached to each unit and are 
transferred with the unit when it ia aold 

The development and creation of a condominium ia 
a 1e:tgthy process. In addition to business and construc- 
tion considerations, a developer must also draft the 
condominium documents which include, but is not 
necessarily fimited to, a declaration of condominium, 
articles of incorporation of the association. and bylaws 
of the association. These documents, which must 
comply with the Florida Condominium Act contain r e  
strictions on the use of the property as well as the 
mechanism and procedures under which unit owners 
will eventually operate the condominium. Thus, the 
developer makes many important decisions relating to 
the future operation of the condominium before any 
units are sold. 

An important part of the development process is 
the filing of the condominium documknts with the 
Division of Florida Land Sales. Condominiums and 
Mobile Homes. The activities and functions of this 
agency are deuribed in Part Ill. 

Operating a Condominium 
Association 

The operation of a condominium is carried out 
through its association, usually a not-for-profit corpora- 
tion made up of all persons owning units in the 
condominium. The association manages and operates 
the condominium community, provides common ser- 
vices, and maintains common elements. Each purchaser. 
by accepting deed to hie or her unit automatically 
becomes an association member, bound by its rules and 
regulations. 

Condominiums are often compared to municipaii- 
ties. The condominium association has powers and 
responsibilities which are similar to those of local 
governments. It must collect assessments to pay for the 
expenses of operating the condominium. It must also 
enforce the rules and regulations. 

Associations, by amending their dwumenrs to 
include requirements relating to the use, maintenance 

and apperance of unim uuJ the common elements. in 
effect perfom legisletivetypa functions. 

Board of Dire- 

The association has a board of directors elected by 
the unit ownan to represent them in managing the 
condominium The board administers the affairs of the 
association, sets policy, assures proper propem, main. 
tenance and appoints committees to manage various 
affair8 ot the condominium Otten such committees 
include Rules Committee. Financial Committee. Elec- 
tion Comrnittee, and Social Events Committee. Effec. 
tive committees are important to a well-run con- 
dominium association because they help the board cam/ 
out its powers and d u t i a  

The board of director8 has a fiduciary responsibility 
to act with the highest degree of good faith and to place 
the interests of the unit owner above the personel 
interests of the directon. 

Although the board of directon is essentialk the 
decision-making body for the condominium, the aoso- 
ciation's effectiveness rests primarily with its member- 
ship-ths unit owners. For an association to be suc- 
cessful, unit owners mud take an active part by 
attending condominium meetings, voting, sewing on 
committees and assisting in other affairs of the associr 
tion whenever possible.These things am essential to en 
association'a suwival. Apathy on the pan of unit owners 
can render an association ineffective. 

So that each unit owner may be informed and have 
a voice in the operation of the condominium, Florida law 
provides for annual meetings. meeting noticea open 
board meetinga elections. mall  of directors. votina and 
personal access to condominium books and records. 

Management 

The day-to-day management of the condominium 
propem, is the moat important association function. 
While the documents pfovide an outline for ordedy 
operation, real-lie operation can be a vastly different 
experience. It is the membenrhip's duty to determine the 
asociation's needa the membenhip'a desire for per- 
sonal involvement and the easociation's financial 
capabilities. There are many management options avail- 
able to the association. ranging from owner rnanagr 
men% to professional management Onty thrwgh a 
process of evaluation can an sasociation detennine the 
type of management beat suited to its  unique needa 
desires.and capabil i ia 



Restrictions and 
Responsibilities of 
Unit Owners 

Condominium ownership has been proclaimed u a 
way to combine all the advantages of renting end buying 
into one package labeled "carefree living." Although 
buying a condominium unit does offermany advanagsr. 
there are many resaictions and responsibilities which 
accompany ownership. 

Restrictions 

Restrictions on the use of both the individual unit 
and the common elements help to preserve the best 
interests of all unit owners. It is usual to have limitatiom 
on the use, occupancy, andtransfar of the condominium 
unit For example, there may be restrictions on typsll of 
window coverings. pets, children, unit rental, and the 
number of unit occupants. 

Just as the use of the unit is restricted.so is the use 
of the common elements. While ail unit owners have the 
.right to use the common elements, they must ute them 
in the manner provided in the condominium documents 
and in the rules and regulations adopted by the Board of 
Directors of the association. Frequent restrictiona on the 
use of the common elements include limitations on 
parking and types of vehicles allowed on the premises. 
limitations on modifications to the condominium exter- 
ior, and restrictions on the use of recreational and other 
common facilities. 

Since each set of documents is different the only 
way to determine specific restrictions pertaining to a 
particular condominium is to review the documents of 
that condominium. Restrictions are subject to change at 
any time the unit owners properly amend the documents 
to provide for such a change. 

In addition to the use restrictions in the condo- 
minium documents, the Condominium Act gives the 
Eoard of Directors the authority to adopt reasonable 
rules and regulations concerning the use of the common 
elements, common areas and the recreationai facilities. 
Since rules adopted by the Board will also determine 
how the common elements am to be used, a review of 
these restrictions will also be necasary. 

Financial Responsibilities of the Unit Owner 

The cost of operating and maintaining the condo- 
minium is fonded through budgeting and assessing 
procedures carried out by the association. Unit owners 

ere assessed according to the pmpartiona or percent- 
ages as set forth in the declaration of condominium In a 
re8identi.l condominium unit owners' sheres of 
common expenses shell be in the same proportions as 
their ownership intereat in the common elements Unit 
owners mun  pay the assessments: they cannot be 
avoided simply by not utilizing various common facilities. 

Assessment. to unit owners vary depending upon 
the amenities and level of services being offered by a 
particular condominium. Purchasers who buy fmm a 
developer are entitled to receive an estimated operating 
budget showing the expected costa of operating the 
condominium. The buaet  ir only an estimate and may 
not represent actual cost.. Punhaaen should expect an 
increase in the budget as inflation and wear and tear of 
firrnishings and equipment take their toll. Unit owners 
may also expect to face special assessments when there 
ia either not enough money in the budget for the axpew 
diture. or the expenditure was not anticipated and there- 
fore not included in the budget 

Items typically found in condominium budget. 
include administrative fees of the association. manage 
ment fees, rent for recreational fscilities. insurance 
premiums, reserves for capital expendihrres and daiemd 
maintenanccr. garbage collection and utilities for 
common areas 

In addition, the unit owner should expect to be 
individually responsible for such items as real esmt. 
taxes, cost of private telephone, personal insurance 
premiums covering the contents and interior of the unit 
maintenance of the interior of the condominium unit 
privately contracted janitorial or maid service and utility 
costs billed directlv to the unit owner. 

Other Reswnaibilitie8 

The rules. regulations, levels of services, budga- 
in factall aspect. of operating the condominium-are 
detemined by unit owners through their associetion. 
Once the developer has sold most of the u n i a  i t  
becomes the responsibility of the unit owners to see that 
the affairs of the condominium are efficiently carried out 



Part EI: Florida 
Condominium Law: 
Protections for Unit 

In addition to numerous protectione grant&, 
buyers. the Condominium Act contains several &ions 
pmtecting the rights of unit ownera Many of these am in 
keeping with Florida's Govemment-in-thesunshine 
philosophy and insure that unit owners have the oppof- 
tunitytabe informed regarding the affairs of their con& 
minium. Others are intended to prevent problems and 
provide remedies for existing problems The following 
are some of thess: 

Condominium Meetings 

Unit owners are entitled to: 
-an annual association meeting. 
-special unit owner meetings. 
-notices of association and board of directors meetings. 
-open board of directors meetings 
--a copy of the proposed annual budget and notice of 

the budget meeting. 

Voting and Elections 
Unit owners: 

-may vote by proxy. 
-may be nominated for the board of directors from the 

floor. 
-may remove directors from office with or without 

cause by majority vote. 

Assessments 

Unit owners' shares in the common expenses are 
payable at least quarterly. 

Budget increases requiring assessments in excesa 
of 1 15% of the oriorvear mav entitle unit owners to cell a 
special meeting to consider and enact a budget 

Association Books and Records 

Unit owners are entitled: 
-to review the minutes of all association meetings 

which must be kept for a t  least seven years. 
-to review all books and records of the association. 

which must be kept in the county where the condo- 
minium is located 

-to receive a complete financial report of the receipts 
and expenditurea of the association, on an annual 
basis. 

-to obtain copies of the official records at the reason- 
able expense, if any, of the unit owner. 

Miscellaneous 

Newly constructed condominiums caw implied 
warranties of fitness and merchantability. 

Unit ownera may void certain contracts made by the 
developer in the name of the association. 

Unit owners may peacably assemble on the condomin- 
ium property. 

Part ItI: Division of 
Florida Land Sales. 
Condominiums & 
Mobile Homes 

The Division of florida Land Sales. Condominium 
and Mobile Homes is charged with the resooneibili of - 
enforcing the provisions of the Condominium Act 
Chapter 718, Florida Statutes. relating to the develop 
ment construction, sale, lease, ownership, operation 
and management of residential condominiums The 
Division, which is one of five divisions in the Department 
of Business Regulation, is involved in a number of activi- 
ties affecting all segments of the condominium 
community. 

The following sections describe some of these 
activitiw 

Examining Documents 

Prior to offering units for sale, condominium devel- 
open, must file with the Division one copy of each docu- 
ment required to be provided to prospective buyera The 
fileddocuments include such items as the declaration of 
condominium, atticles of incoiporation, bylaws. rules 
and regulations that a unit owner must obey, and a 
budget estimating the future operating costa of the con- 
dominium. These items are examined to determine if 
they comph/ with the provisions of the Condominium 
Act The Division does not  however. judge the merit of 
an offering nor does it assure complete compliance by 
the developer. 



Lagislation 

The Division provides technical input to legislaton 
regarding condominium problema in the form of d a  
collection and interpretation. proposed legislaion. m d  
appearances at legislative committee hearings in add@ 
tion, the Division adopts mles to interpret and implb 
ment the Condominium Aet 

Consumer b i m n c e  

Inquiries regarding condominium matten am 
handled by Division staff. who analyze auestionr and 
respond in a clear and concise manner. Wntten mater 
iels, such as this brochure, are prepared to answermeny 
of the questions more frequently asked by unit ownen. 
Statewide workshops and seminars covering avariety of 
topics are held on a regular basis in order to pmvide 
information to the condominium community as well aa 
keeping the Division in touch with the needs of unit 
owners. If you need information concerning the written 
materials or seminars, contact the Tallahassee Office. 

Investigating Complaints 

Anyone who believes that there has been a viola- 
tion of the Condominium Act may file a complaint with 
the Division. complaint forms with instmctionsare avail- 
able from any Division office. 

The Division attempts to informally resolve viola- 
tions of the Condominium A n  without legal action. In 
most cases, violators quickly comply with the Act When 
an amicable settlement is not possible, the Division may 
use its enforcement powers to assure compliance. 

Resolving Internal Dis- 
putes By Arbitration 

The Condominium Act was amended in 1982. 
adding section 71 8.1 255, Florida Statutes. "to provide 
voluntary binding arbitration of internal disputes arising 
from the operation of the condominium among unit 
owners, associations, their agents and assigns" 

Arbitrstion is simply a method of solving disputes 
by aubmining them to an impartial person who has the 
power to make a final determination concerning the 
issues in controversy. The Condominium Act contains 
provisions for arbitration in section 718.112(2)(k), 
Florida Statutes, when a vote for recall. or an agreement 
in writing for recall, is disputed 

The condominium arbitration process is particularly 
suited to disputes involving maintenanca and repair of 

The common elements. imgulerities in meeting and 
voting. disputes involving condominium documents, 
adoption and enforcement of internal ~ l e s  and regula- 
tiona, association accesa to individual units and d i r  
putes arising out of the rental of units, just to name a few 
examples. 

The arbitration hearings, conducted by Division 
Staff, are designed to avoid the technicalities of a legal 
coun trial while affording the consenting unit owners 
and associations an opportunity to present their dispute 
to an impartial arbitrator. At the arbitration hearing. 
aworn testimony and evidence may be presented as in 
any administrativetype hearing. The decision of the 
arbitrator is binding and enforceable in circuit coun In 
The event a cwrt  suit is later filed (tr ia l  de novo is not 
precluded by the statute) the arbitration decision is 
admiaaibla 

To use these services, a condominium unit owner 
or an association representative can. with mutual con- 
sent of the parties. request the Division Arbitrator to 
intervene. The D'ivision will then send an attorney to 
conduct an impartial hearing in the city where the 
disagreeing parties reside. After considering the facts 
and issues. the arbnrator will, within th iw  (30) days. 
render a decision that will bind both parties. 

This provision has not changed the procedure for 
handling statutory violations under the existing Condo 
minium Act Statutoiy violations will continue to be pm- 
cessed by filing a condominium complaint directly with 
the Bureau of Condominiums However. individuals 
wishing to use the voluntary binding arbitration services 
should requestan application(petition) anda copy ofthe 
mles of arbitration from: Division of Florida Land Sales. 
Condominiums and Mobile Homes; The Johns Building: 
725 South Bronough Street Tallahassee, Florida 
32301 -1 927: (904) 487-1 137. or call toll free within 
Florida t (800) 342-8081. General inquires concerning 
the arbitration process may also be directed to the above 
address. and marked "Attentiorx Condominium A r b i i  
tion lnquiw. 

A Glossary of Commonly 
Used Condominium 
Terms 
-A written statement of a change or 
revision in a bylaw or other gweming document 

Annual F i~nGi .1  Report--A mitten statement on the 
financial status of the association for a given year. 



Articles of Incorporation-The documm cresting the 
association responsible for operating tha condomin- 
ium. It describes the purpose of the assOC~tion as well 
as its powers and dutiea 

Assessment-A unit ownefs share of the amwm of 
money required to pay the expenses of the asaocietion 
and the condominium. 

Assessment (Speciaq-An assessment by the auwcie 
tion in addition to the regular assessment It may k 
required in emergencies or when the amounts budgeted 
were not sufficient to cover expenses. 

Association-The entity responsibie for the opemtlon 
of a condominium. In most instances the association is 
a not-for-profit corporation. The individual unit ownen 
are members of the association. 

Boerd Mestin@--Any gathering of a quorum of the 
members of the board of directors or other repreaants- 
tive body responsible for administration of the associe- 
tion for the purpose of conducting condominium businask 

Board of Directors-Individuals responsible for the 
administration of the affairs of the association. Dirac- 
tors are usually unit owners. 

Bylaw-The document which contains provisions for 
carrying out the internal affeirs of the condominium. It 
provides for the administration of the association. 
various meetings. quorums. voting and other rules 
relating to the association. 

Common Element.--The portion of the condominium 
property which is not included in the unit and which is 
owned jointly by a l l  unit owners. 

Common Expenses- All expenses properly incurred by 
the association for the condominium in carving out its 
duties and responsibilities. The documents may name 
specific common expenses. 

Common Surplus-The excess of all receipts of the 
association collected on behalf of a condominium 
(including but not limited to, assessments, rents, pmfitk 
and revenues on account of the common elements) over 
the common expemea 
Condominium-A form of ownership of real property. 
The condominium property is made up of units which 
are individually owned by one or more persons and 
common property which is owned jointlv by a l l  unit 
ownem 

Condominium Pemeh-The unit together with the unde 
vided share in the common elements. 

Conversion-A condominium which is created from 
existing improvements. 

Docleration of CondominiunrThe document which 
establishes the property as a condominium. The condo- 
minium is considered to ne legally created when its 
declaration is recorded in the public records of the 
county where the condominium is located. The declara- 
tion contains legal descriptions of the property, includ- 
ing the unita It also describes each unit ownefs undi- 
vided share in the common elements, membership and 
voting rights in the association, and covenants and re. 
rn'ctions on the use of the units and common elements. 

DocumenbThe set of papers cresting and describ- 
ing the condominium. It includes such i t e m  as the 
declaration of condominium, articles of incorporation, 
bylaws. and any existing leases or contracts of the 
association 

Eseletion Clause-A provision in a lease or other 
contract which states that the rental payment will in- 
crease at the same percentage rate as the Consumer 
Price Index or other nationally recognized measure of 
inflation. 

Lessehold-The right to use property in exchange for 
nnt 

tien-A claim against property which allows the holder 
of a lien to take possession of the property to satisfy a 
debt Florida law provides that condominium associe 
tions have liens on condominium units for unpsid 
assessments 

Limited Common Element.--A portion of the common 
elementa which is resewed for the use of a particular 
condominium unit or units to the exclusion of air other 
units, even though they are ownad by all of the unit 
owners. For example, a patio, which is not part ofthe unit 
to which it is attached but can be used only by the 
appurtenant unit would be a limited common element 
The declaration of condominium describes all limited 
common elementa 

Multiple Condominium C o m m u n w A  development 
which consists of more than one condominium. The 
condominiums often share common recreational facili- 
ties and are operated by one association. 

Percentage of Ownership-The percentage of owner- 
ship is the intarest each unit has in the common alemanta 
Each unit hasan assigned percentaga The total percenr- 
age of all units must equal 100. In florida, a unit owner's 



share in the common expenses must be in the same pm- 
portions as the individual ownership in the common 
elements. 

Phase Condominium--A condominium which in created 
in stages. The developer has the option, but ir nof obti- 
gated, to add future land, units and other improvement. 
to the initial condominium. As phases a n  added the 
percentage of ownership in the common elements 
changes. 

ProxrWr inen authorization for one penon to act or 
vote for another a t  a meeting of co-ownera or members. 

Owrum--The minimum number of representatives who 
must be present a t  the meeting of a deliberative body in 
order for business to be legally transacted 

Rs.erw.--Money set aside for future repair or 
replacement of the common elements. The accumulb 
tion of reserve funds prevents the necessity of future 
large special assessments. 

Spscial Aesesernent-An assessment for special 
purpose or because of inadequate budgeting of oper 
ating expenses. 

Timeshere Condominiunr-A condominium in which 
one purchases an interest in a unit for a specified time 
period each year. 

Undivided Intereat in Common Elbmenb-The 
percentage of common elements owned by the unit 
owner. The unit cannot be sold or bought separately 
from its undivided ownership interest in the common 
elements. 

Unit-The part of the condominium propew which is 
individually owned 

Other Informational Brochures on Condominiums 
bv 

D'ilsion of Florida Land Sales. Condominiums and Mobile Homes 
Guide to Purchasing a Condominium Unit 

insuring the Condominium: An lnrumncs Guide 
for the Condominium Unii Owner 

Condominium and Cooperative Conversions 

in. war oDcvmm, r" pomu8gn.a " .n nw.. sm d 
18 2- 02, o l s m 4  on cm* lo o<mout .  *.- m N 

If you have questions or wish to obtain brochures 
on other condominium topiur. visit Your local library or 
contact the Oepamnent of Business Regulation, 
Division of Florida Land Seles. ~ondominiuins and 
Mobile Homes at one of the addresses below. 

The Johns Building 
725 South Bronough Street 
Tallahassee. Florida 32301 -1 927 
(904) 468-0725 
l(600) 342-8081 (Within Florida) 

Suite 903 
131 3 North Tampa Street 
Tampa, Florida 33802 
(el 3) 272-3845 

Emerald Hills Plaza 11 
4851 Sheridan Street Suite 480 
Hollywood. Florida 33021 
(305) 963-1440 
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Introduction 
The State of Florida, through its Condominium end 
Coooerative Acts. orovides for e number of riahts for - 
owners of condominium end cooperative units. These 
riahts are balanced with several major responsibilities - 
tied to these forms of reel property ownership. The 
purpose of this brochure is to summarize unit owners' 
rights and responsibilities under the Condominium Act 
(Chapter 71 8 of the Florida Statutes) and the Coopere- 
five Act (Chapter71 9 of the Florida Statutes). The rights 
are listed in the order that they appear in the statutes. 
The specific statute reference is listed after eech r ight 
You shoutd refer to that section of the statute for the 
exact lenguege of the designated provision. For a copy 
of these stetutes or for more information pertaining to 
these rights end responsibilities. you may contact The 
Education Section. Bureau of Condominiums. Johns 
Building, Tallahessee. Florida 32301 -1 927. (904) 488- 
0725. Toll free in Florida 1-800-342-8081. 

Rights 
Unit owners have the right to ... 
1. Exclusive ownership of the condominium unit. 

exclusive lease of the cooperative uni t  Section 
718.103(23) and Section 719.103(14) 

2. Membership in the association. Section 
718.104(4j(i) and Section 719.105(1/ 

3. Vote as described in the declaration of condo- 
minium or cooperative documents. Section 
718.104(4)(i) and Section 719.105(1) 

4. Veto any changes in the share of ownership or 
common expenses and materiel atrerations in their 
unit unless the declaration es originally recorded 
provides for less then 100% approval for such 
changes. Section 718.110(4) and Section 
719.106(3l 

5. Full voting rights appurtenant to the unit. Section 
71 8.1 06(2l(di. no provision in the Cooperative Act. 

6. Use of the common elements and association 
property without payment of a fee unless such use 
is the subject of e lease between the association 
and the unbt owner. Section 718.1 1114). no 
provision in the Cooperative Act  

7. Inspect the condominium or cooperative records at 
-easonable times. Make or obtain copies of the 
records at the reasonable expense, if eny, of the 
association member. Section 71 8.1 11 (1 2) and 
Section 719.104(2) '(Copies not provided for in 
Chapter 71 9). 

8. inspect ell association insurance policies at any 
reasonable time. Section 71 8.1 1 S(S ?)(a) and 
Section 71 9.104(3) 

9. Inspect minutes of at1 meetings of unit owners end 
the board at any reasonable time. Section 
718.1 11(12)(e) 6. and Section 719.106(1)(e) 

10. Receive a financial report of the actual receipts and 
expenditures of the association ennualiy. Section 
71 8.1 l l ( 1 3 )  end Section 71 9.104(5) 

11. Vote by proxy. Section 718.112(2)(b)l. end 
Section 719.106(1 )(bj 

12. Right to revoke e proxy. Section 718.112 (2)jb)Z. 
end Section 71 9.108(1 )(b) 

13. Receive 48-hour notice, posted conspicuousfy on 
the condominium or cooperative property, of board 
meetings. Section 718.112(2)(c) and Section 
7 ls . loq l ) (c )  

14. Be permitted admission to ell board meetings at 
which s Quorum oi the boerd is conducting 
condominium or cooperative business. Section 
71 8.1 12(2)(c), Section719.108(1 )(c) and Ruie71)- 
23.01(1), Florida Administrative Code 

15. Be advised, in the posted notice described in ttem- 
13, when the board meeting is meeting for the 
purpose of considering assessments and the 
nature of any such assessments, Section 
71 8.1 12(2)(c) end Section 71 9.108(l)(c) 

16. Be nominated from the floor to be a candidate for 
board membership. Section 71 8.1 12 (2)(d)1. end 
Section 71 9.108(1 )(d) 

17. Receive at leest 14 days' written notice of the 
annual meeting. The notice must also be posted in 
e conspicuous place on condominium property. 
Section 71 8.1 12(2)(d)2. and Section 71 9.106(1)(d) 

18. Receive not ress then 14  days written notice of 
budget adoption meetings end a copy of the 
proposed budget (Section 718.1 12(2)(e). condo- 
miniums). Receive not less than 30 days written 
notice of budget adoption meetings and a copy of 
the proposed budget (Section 7 19.108( t )(Q. 
Cwperetivss). 

19. Object along with e majority of the other unit 
ownem, to any budget over 1 15% of the previous 
yeefs assessment.. Section 71 8.1 12 (Z)(e) end 
Section 719.106(1)(f). In developer controlled 
essocietions, e majority of the unit owners muat 
approve en assessment for any veer greater then 
115% of the prior year's assessment Section 
718.1 12(2)(e) end Section 719.106(1)(Q5. 

20. Pay assessments on a quarterly or more frequent 
basis. Section 718.112(2)(g) and Section 
719.106(llI01 . 

21. Join with a majority of the other unit owners to 
recall any board member. Section 718.1 12 (2)(k) 
end Section 71 9.lOB(l)(C) 

22. Arbitmtion of dispute invoking recaii of boerd 
members. Onlv one side needs to submit this tvDe 
of dispute and the result will ba bandrng on both 
panfes. Section 718.1 lZ(Zi(k1. no proviston in the 
Cooperat6ve Act 

23. Apply to the circuit court for the apwmtment of s 
racelver cf tha sasoctatlon fatla to foil vscancnes on 
the boaraauffletent toconstttuta a quorum Ssctjon 
718.1124 and Sectnon 719.1064 



24. Expect maintenance of the common element. by 
the association. Sw ion  71 8.1 1311 1 end Section . . 
719.103(2) 

25. Require the association to enforce a recorded 
claim of lien against their condominium parcela by 
filing a notice of contest of lien. Section 
718.1 18(4)(s), end Section 719.1 W(4). 

26. Receive written notice from the association 30 
day. before foreclosure action is filed. Ssction 
718.1 18(5)(bJ. no provision in the Cooperative Act. 

27. Require the association to provide e certificate 
showing the amount of unpaid asaessmsnta 
ageinst them with respect to their parcels. Section 
718.1 18(7) and Section 719.108(6) 

28. Receive notification of any specisf assessment 
which shall state the specific purpose of the 
special sueument U w n  comDletion of the om- 
ject any excess fund8 kilt be cinsidered common 
~ u r p l u i  11 the fund. are not used for the w m s e  
intended. the funds will be returned to ;heunit 
owners. Section 718.116(9). no provision in the 
Cooperative Act 

29. Receive notice from the association of its exposure 
to liability in excess of insurance coverage prtr 
tBCting it sgainst legal action within 8 reasonsbie 
time so the unit ownem hsva the oooortuniw to 
intervene and defend on their own bshalf. ~ e d i o n  
718.1 19(3). no provision in the Cooperative Act. 

30. Use the common elements. common areas and 
recreation fscilitiea sewing their condomin- 
ium/coo~emtive accordina to the essociation'a - 
properly adopted rulss and regulations. Sections 
718.106.718.123 and Sections719.105. 719.109. 

31. Obtain access to any evailable henchired or 
licensed cable telwision sewice without charge to 
receive such sewice except those ch'-gea 
normally psidforliksasrvices byrsaidanta of single 
family homes except for installation charpea 
agreed to between the residents and pmvidem of 
the service. Section 718.1 232, no prwision in the 
Cooperefive Act 

32. Arbitration of diaputes based on voluntary sub 
miasion of both sides to the arbitration pm- 
ceedings. Section 718.1255. no provision in the 
Cooperative Act, 

33. Bring action fordamsges or for injunctive relief, or 
both, sgainat the sarocistion. another unit owner, 
directom designated by the developer or any 
director who willfully and knowingly foils to comply 
with Chapten 718. 719, or the association and 
condominium/cooperat~ documents. The p ra  
vailinp party is entitled to recwsr ressonsbls sttor 
nefs fees. Section 718.30311) end Section 
71 9.303(1) 

For more information contact The Education Section. 
Bureau of Condominiums. Johns Building. Tallahassee, 
Florida 32301-1927 1904) 488-0725 or toll free in 
Florida 1-900-342-8081 

Other Informational Brochures 
on Condominiums 

bv 
Division of Florida Land Sales. 

Condominiums and Mobile Homes 

Condominium Living in Florida 
Guide to Purchasing a Condominium Unit 

Insuring the Condominium: An Insurance Guide 
for the Condominium Unit Owners 

Condominium and Cooperative Conversions 

YOU may obtain copies ofthese materials from your local 
library or from the Dtvisbon of Florida Land Sales. 
Condomin~ums and Mobile Homesfrom theTallahassee 
office or 

Suite 903 
1313 North Tampa Street 

Tampa. Florida 33602 
(813) 272-3845 

or 
Emerald Hills Plaza 11 

4651 Sheridan Street. Suite 480 
Hollywood. Florida 33021 

(305) 963-1440 

annuei cost ofS1.701.52. or$0226  percopyto 

The information contained herean 8s oased on 

exeSiing law and is subject to change 
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Introduction 
Condomin~ums have become a very popular form o i  

housing in Florida Many buyers however are not familiar 
with the condominium concept nor the State of Florida s 
statutory Drotections for buyers The purpose of this o a r -  
phlet is to increase awareness of the condomin~um con- 
cept as well as to increase the knowiedge of potentia 
condominium buvers Florida law aoolies oniv to situatiors , , 
wherea unlt is being bought directly frOmadeveloper. The 
statutory protections described in this brochure DO NOT 
APPLYif you buy your unit from anotner unit owner How- 
ever, this should not preclude you from considerinq and 
asking thesame kindof questionsaprospective purchaser 
would ask ot a developer. 

The first Part of the  amo oh let focuses on factors to con- 
sider before purchasing a condominium unit This sectior 
includes a worksheet to asslsr in estimatinq the onqoino 
cost of condominium ownership. The second sectibn of  
the pamphlet describes some buyer protections under the 
Florida Condominium Act 

Part I: Things to Consider 
Before Purchasing a Unit 

This may be the first Question a potential purchaser of a 
condomin;um un i t asks "~ha t  exactly isacondominium7" 
Quite often when the term "condominium" is used people 
immediately picture a tall, high-rise building This shoulo 
not be the case. 

The word condominium comes from two Latin words 
meaning common ownership or controi In a typical form 
of home ownership a person owns property as well as the 
housing facility upon the property. in  the condominium 
concept you own your unit plus you have an ownersh~p 
interest in thecommon elementsof thecondominium. Thrs 
is the common ownership or common control referred to 
previously. This typeofownershipcar befound not only in 
high-rise buildings but also in low-rise deve!opments. 
garden type. row structure, semi-de:ached or detached 
townhouse structure and even mobile home parks 

The benefits as wei! as the disadvantages of condomiq- 
rum living should be weigiiedcarefully beforea aecision to 
purchase a condominium unit is made. Some oftbe bene- 
f i : ~  v a y  include income tax savings. equity build JP 
~nvestment rewards, minimszed upkeep, iocation an0 
amen!ties. The disadvantages may inc:ade higner popuia- 
t i01 density, restrictions on living. responsibility of cc- 
ownership, majority rule and reduction o' privacy 

i lv ing in a condominium is l:ke living in a smail demo- 
cratic society. As with all democracies. the system works 
best with the active involvement of ail members. Whiie yo> 
do no: have to get Ipvoived in the organizational structure 



of operating a condom#ridm, you would be w:se to take 
part in it After all. you are maKing an investment in your 
un!t and the portion of the common elements you have 
bought The least yo; can do is attend the meetings and 
vote on the issues to try and controi your investment in a 
manner you feel is best Bear ir mind thobgh, where a 
majority rules, there also exists a minority 

In additiol to questlons normally asked when purchas- 
inti a resiaence, the follow!na should be asked about con- 
dck i r idms Tre  list is notco&prehensive bu'coversareas 
often overlooked by people who have never considered a 
condominium 

1. Wha: are your ownership rights in the common eie- 
rnents, your vottng rights in tne association, and your 
share in the common expenses? 

2 HOW are the uni: boundaries defined? 
3 What are the restrictions on the use of the common 

elemen:s and the uni:? 
4 Does the board of directors nave the authoritv to se! 

tne monthly assessments, or dotheunit ownerssetthe 
monthlv assessmenrs? Are there restrictions on now 
niiich !he boaia of airec:ors may spend w:thout uni: 
owner approval9 

5. Doesthe board of d~rectorsoftheassociation havethe 
authority to maKe special assessments without unit 
owner approval? 

6 Are there any leases or contracts associated wnth the 
condominium? If so. what are their terms? 

7 Are tnere ciauses in tbedocuments that state you ratify 
and approve of all actions of the developer? If so co 
you understand all of the provrsions of the documents 
and accep: and ratify what the developer has done? 

8 Exactly what items will the untt owner be personally 
responsibie for maintaining? 

9. IS the condominium a phase condominium? Develop- 
ers are no! required by law to complete all proposed 
phases If so, how many units will eventually oe adoen 
to thecondomir,um and wha: impact w;ll:hey haveon 
the useof thecommon faciiities? In wnat phaseare the 
recreational facilities to be built? if fhe recrealiona: 
facilities are planned for one of !he first phases, what 
will be the assessments if later phases are not added? 
If the recrea:8onal!ac;iitiesare ina iatter ohaseand the ~~ ~ 

oevelope, does not compieie the phase development. 
how will vod feel? Wha! IS the ~rowosed timeschedb!e 
for aOalig t re  pP,ases !o the ion'dsminium? 

10 Are :heexoenses as set forth in the estmated operai- 
ing budget reaits:ic? Are t n t  amountstoolowardi'sn. 
would i t  mean lncreases in assessmen:s when the 
deve'oDer Turns over control of the condovinium 
associatior to the unlt owners? YOL may obtain gu - 
daqce0-i tneseauestiors by~omoar in~ thees t~mated  
operating budget 'sofmed~ffe~rentcbnd~~in~ums you are 
considerinq 

11. Is the conaominium be!ng created from prevtously 
occt;pied p'operty' :a "conversion"; If so. what 8s the 
condition 01 the pro3er:y and wit1 major repairs be 

required in the near future? Is the deveiope- provld "; 
written warran:ies? (See Consomtnlum Cooperat v t  

Conversion brochure) 
12 What is the quality of the construct1on7 
13. What is the reputation of the deveiopee' 
14 1sthecondomin:um oneof a ncmbero'condom8n#ur: 

operated ny oneassociation7 If so, how are t h e v a i i c ~ i  
Condomfnidrns reiated? Wili each condomrn i~ r  si 
represented on the board of directors7 

15 Has the developer filed the condominium coc!imer;s 
with the Division of  Fioriaa Land Salts. Condonin 
urns and Mobile Homes? 

The answer to these and other questlons yoi. may na.,; 
can be found in the "conoomin,um documents' iht 
Geveloper is required to file these documents, which c o r ~  
~1s t  of thedeclaration of condominium, articiesof incorpc- 
ration of the association and bylaws of the associatlor 
with the Division of Florioa Land Sales Condomin,ums 
and Mobile Homes, Bureau of Condom!niums before h i  
offers the units for sale The developer i s  aiso requfred tc 
giveeach purchaseracopy of each of thesecondom~r iur  
documents. Inspect these documents thorougriy before 
you porchase a condominium unit Tne restrictions withir 
thesedocuments will govern your life for tne period o f t ~ m t  
youown yourcondominium unit No matter howformidablc 
these documents appear. it is !or yourown prorection anc 
to your advantage to carefully read and understand wha' 
thedocumentscontain. You may require the serv:cesof a'- 
attorney to help you Interpret thls paperworK 

There are many other factors which shoaid be cons-  
dered. Many of these relate to the unique needs of eaci- 
buyer, who must tnoroughly explore tne condominium 4; 

order to make a decision The condominsum you choose 
Should reflect the lifestyle you and your family desire l!s 
conveniences, comforts and space should suit your neeci  
tastes, and budge! 

Cost of Condominium 
Ownership 

The cosi of ody:ng a rd  na!nta:n:ns a condo?llni3m b r ' :  

requires a wa;or investmelt and tne continuing obligation 
to pay comnonexoensesin ao-ilt'nn to ?erst'-ai expenses 
suck as mortgage payments 

Tnese shodid be care:d!!j evaluate6 'anlie the cos! 14. 
be a major factor in yosr  aeclsion. dbe consioeiai'cF 
should aiso beglver todes.red Iibtnr; style !oca:ior.. arirar- 
tiveness of the residence. and many other subject!be 
factors. 

To assist in evaluating the cos: of coldornrn8;m owner- 
sn!p, the following worksnee! is prov,ded to idert.fy anc 
organize the basac cos: informatron 

Section 1 itemizes the bas,c informatson for your analy- 
sis The purchase price an0 the number of squace 'ee: 



Provide a basis for comparing the relat~ve cost of one con- 
dominium with another The cost per square foot will vary 
considerably depending upon appearance quality of con- 
Structlon location and amenities 

The initial cash investment is detalled in Section 2 Pur- 
chasing a condominiom usually involves significant initiai 
costs for moving. refurbishing. and decorating. In addition. 
there may be other initial costs associated with legal fees. 
title insurance, and special costs, often called "points." 
assoc aie3 n -n  .i?ia rq a rlor:;agc. Tnese c os r g c35.s 
iar, u. ae , ar,q c a *  r - v  a s  ;. d i  f l r t ? e  '!)' .e pe.cen! 01 

the cost of the condomintum unir In renting by contras: 
there are no closing costs but it is common to require a 
deDOSit eoutvalent to one to three months rent 

The monthlycash requirementsareoutlined in section3 
Most mortqaqes have a constant monthly payment that 
includes both orincioal and interest As the mortoaoe 

d 4 

matures, however, thk portion of the payment for interest 
Qraduallv declines while the oortion Daid for reduction of 
I*F ~r "C pa ?vacua , -cre3ses For ekaivc e a 7 o , : ~ d ; t ?  

A ! ?a ,  ie3'25 ,ears* Pa..2 l j c r n c  ua r d a l ! : c r e ? . . c e z  
by one to two percent per year in the first 10 years and two 
to three percent in the second 10 years 

Real estate taxes. insurance, assessments for mainre- 
nance and repair of the common elements. and mainre- 
nance of the individual unit are other monthly expenses for 
which condominium unit owners are responsible. You 
should expect these costs to rise during inflationary 
periods. 

Payments for Interest and real estate :axes may reduce 
your federal income taxes 11 you itemize your deducrions 
This should be considered in determining your effective 
monthly cost. 

YOU may wish to consult an accountant, banker, or law- 
yer for adviceon wherhera prospectlvecondominium pur- 
chase wouid fit your particular budget 

WORKSHEET FOR CALCULATING 
CONDOMIFilUM OWNERSHIP COSTS 

Section One-Cost of Condomin#iim Un,i 

1 Purchase price F 

2 Square fee: 

3 Cost per square foo: S _-__ 

(purchase price divided by number 

of square feet) 

Section Two-Initial Cash Investment 

4 Downpayment S 

5 Ctosing costs S 

6 Repairs 5 

7 Moving expenses S 

6 Total initial costs S 

Section Three-Monthly Cos! 

9 Payment on mortgage S 

1 Real estate taxes S 

1: Insurance premm~m S ____-.- 

12 Associatioi: assessmen?$ $ 

1 3  Unit ma~ntenance F 

14 Utilities $ 

15 Total morthly cost S 



Part Two: The Purchase 
Reservation Deposits 

Often the first iegai document presented to prospective 
puichasersis a reservationdeposit agreemeqt which gives 
the prospective purchaser an option to pdrchase a dnit at a 
laterdateshouid thecondomini~m bedeveloped it is not a 
binding contract Either you or thedeveloper may back out 
of ttte agreement at any time. I: is possible that the pui-  
chase price will be different from the price stated in the 
reservation agreement 
All money which a developer collects from you under a 

ieservatlon agreement must be made payabie to the 
escrow agent. This is toensurethat theiundsaredeposited 
with the agent. You shouid look for the name and address 
of the escrow agent, who must give you a receipt for the 
deposit 

YOU or the developer may, at any time. make a written 
request to the escrow agent for your deposi: to be imme- 
diately refunded 

Under Florida law, the parchaser is entit!eb:o any interes: 
earned on the oeposit unless the reservation Ceposi! 
agreement provides otherwise This shouid oe clari'ied a: 
the outset The Division reviews the reservation and 
escrow agreement forms to determine if they comply with 
the law. however. it does not judgethe rner#tof the progran-, 
nor does it monitor escrow accounts 

Saies Deposi ts  
I f  vod are Piircnasrnq a condominiun' unit 1'; which the 

. . . 5 ' .  . . : < I ,  ';ri sf .  ,-; ar:: , i  T,,.,,: . .; J ' ' ! : : . : . r , ~ ~ . , r .  . 
.r : ! , Z : e - " . ,  3 . .  -:: s. .c .j l ; . . : '> . c .  "'C ."L , :..< > . . c : <  ' 

... - ,  c ,  , r j . .  .b , ;,.:t.;:.,v: ,,,-2.. ,:r:>;,. . ' . i  c ., .: 
, , . . 

statutes, the Condominium Act In pre-constructed con- 
dominisms. deposits up to ten percent of the sales price 
mbst remain in an escrow account Deposits in excess of 
ten percent may be used by theaeveloperforconstructior 
purposes if so provided by the purchase contract For 
example, in the saie of a condorntnidrn un:t priced a! 
S50.000. only $5.003 of the deposit must remain in escrow 
Any amodnl in excess of $5.000 could be used by the 
developer for construcxaon 

if you are purchasing a u n t  in a condomtnibrn in whlc'l 
the furnish in^. lanoscaplng ano construction are substan- 
tialiy complete. the Condominium Act does not requlre 
!,?at !,me oeposjts be escrowe3 You shouid check ysur 
pjrcrasecortract todetermine i: your depozt is protecten 

Tocancel the cofitracr and obta~na refund of youidenos- 
t ,  yob m ~ s t  provlcie u-ratten notice to tnedebeioper of yo;r 
intefitior todoso it issdgqesteo (no: reqbired tylaw,tna: 
you Send thts request by certif.ed ma-;, return rece?! 
requested, so that yob have proof :he develocer did irdeet: 
receive your notice 

Condomin ium Documents  
The deve!oper mus! pro,hde yob witn cnecopy of  each of 

the following rternc 

declaration of condominium 
The declaration will conta~n important information This 
information is concerning: submitting the developmen: !c 
the condominium form of ownershgp: memoershipand vo'- 
ing rights of unit owners in the condom!nitJm association 
how unit owners share in ine common expenses, commcr' 
surplus and ownership of the common elements: the out- 
line of the phase development plan if applicable: identifici- 
tion of units including plot p l a ~  and survey of improve- 
ments: use restrictions: assessments: taxation, hcvd 
physical alterations may occur within the developmenr 
insurance; rights of the developer; the operational aspec: 
of the recreational facilities: procedures for amending the 
declaration and may include many other items 

articles of incorporation 
The articles of incorporation of the association ma? 
include: the purpose of the articles, the powers granted !o 
the association (ie.: make and coliect assessments, cox- 
troi of ex~end~ tu re  of funds, maintainin4 the DroDer?). . ~ 

etc ) righis of members, number and election of directors 
and officers. and indeminification clause for directors anc 
officers, a procedure for amending the articles and other 
appiicable items 

bvlaws 
  he bylaws will contain information relating to the opera- 
tion of the association For erample types fresuency and 
locations of meetings notice requirement of meetipgs 
powersand duties oftheassociation duties of officers and 
directors, a procedure for amending the byiaws, varioas 
use restrictions, financial operation requirements anc 
other perl~nent information 

estimated operating budget for the condominium 
purchase agreement 
receipt for condominium documents 

Remember that your purchase agreement with the devel- 
ooeris voidable for 15davsafterthe aoreement 1s exec~ ted  
by the buyer and the buyer's rece:pt of the condominlur, 
documents. Be sure vou have indeed received ali the doc- 
uments for which yo'u are signing the receip! 

plot plan and floor plan. 
Inaddition, if thereareieases, contracts, or covenants an.: 
restrictions associated with the condominium develGP- 
men?, they must be provided. in larger developments,  yo^ 

will be given a prospectus, which summarizes some of the 
maior ooints in the other documents. , . 

Read the required d~sclosure documents to make sore 
that ati the obi,aat!ons and iesirictrons contained in the " 
documents are understooo These iega! documents are 
usually cornpiex and often difficui! to understand Many 
ouyers consu't with attorleys for assistance In review,ns 
them 

For deiailed informar'on on the above items a r d  other 
statuiory requirements. you may reques: a copy ot the 
Condom!nium Act from the D!vision of Florida Land Sales, 
Condom!niums an0 Mobile Homes 



OTHER lNFORMATfONAL BROCHURES 

Condominium and Cooperative Conversions 

Condominium Living in Florida 

Insuring the Condom~nium 

Unit Owler Rights and Responsibilities 

YOU may obtain these materials (free of charge] from your 
local library or the Division of Florida Land Sales Condo- 
miniums and Mobile Homes Bureau of Condominiums 
725 South Bronough Street Tallahassee Florlda 32301- 
1927 (904) 488-0725 or toll free in Florida 1-800-342-8081 

Tampa Field Office 
1313 North Tampa Street Suite 903 
Tampa Florida 33602 
(813) 272-3845 

Hollywood Field Office 
Emerald Hills Plaza II 
4651 Sheridan Street. Su~te 480 
Hollywood Florida 33021 
(305) 963-1 440 

The information contained herein is based upon current 
law and is subject to change 

Sept 1985 

I ?his public document was promulgated a: an : 
j annual cost o f  $1,875 80 or 0625 per copy to i 

inform cltizens about condominium purchases 
i and related statutory protections I 



Appendix H 

THE 
CONDOMINIUM 

An Insurance Guide for 
Florida Condominium 

Unit Owners 
Prepared by the Florida Association 
of Insurance Agents in conjunction 

with the 
State of Florida 

Department of Business Regulation 
Division of Florida Land Sales, 

Condominiums & Mobile Homes 
Bureau of Condominiums 

The Johns Building 
725 S. Bronough Street 

Tallahassee, Florida 32301- 1927 



lntroduction 
Along with the many advantages inherent in the 

unique characteristics of condominium home owner. 
ship, there are unique insurance hazards and 
problems. Fortunately, however, there are also 
unique insurance products designed to deal with 
these hazards and reduce risks of financial loss. 

The condominium declarations and bylaws, 
along wjth ceriaaln Fforida Statutes, set forth the 
responsibilities and risks assumed by the association, 
and those assumed by the individual unit owners. 
Because there is no standardization of declarations 
and bylaws, there is no standardinsurance product to 
fit all needs. Rather, there are basic products, with 
many flexible options, to permit the thoughtful 
condominium unit owner, in consultation with his 
Independent Insurance Agent, to adequately cover 
against risks of loss. 

This booklet was perpared to help the Florida 
condominium unit owner recognize his hazards, 
measure those hazards! and be aware of kinds of 
insurance he may wish to consider. Necessarily, the 
information herein is a general guide only and specific 
questions should be resolved by the terms of the 
specific policy contract. 

The Florida Condominium 
Unit Owner's Policy 

This form of protection is a variation upon the pop- 
pular homeowners "package" protection utilized by 
most residence owners and renters. It provides pro- 
tection against a wide ran* of hazards for personal 
propenybothat andaway from thecondominium unlt. 
for additions and alterarions to the unlr, and for liabilitb 
protecrlon agalnsr injuries or damage to othevs arlsing 
horn the unrt rrselior ~ersondact~vlries away horn tne 
unit. In addition, th&e is a wide range of options to 
expand the basic coverage. 

1. Coverage on Personal Property 
The Condominium Unit Owner's Policy covers 

personal property (clothing, furniture, other property 
which is not "additions and alterations") against many 
perils, including fire, windstorin, vandalism and theft 
anywhere in the world. It is the unit owner's 
responsibility to establish the desired amount of 



coverage. This amount may be based upon 
replacement value or actual cash value (the latter 
being replacement cost  less allowance for 
depreciation). For this purpose, it is recommended 
that a household inventory be prepared. This will not 
only establish an appropriate amount of insurance, 
but also assist materially in making any claim in the 
event of a serious loss. 

The most common deductibles applicable to each 
property loss are $100 and $250. Usually, 
arrangements may be made for other deductibles. 

Special limits apply to certain types of property 
such as  money, securities, jewelry, furs, silverware, 
boating equipment and guns. The special amounts 
vary in some company policy forms from $100 to 
$2,500 or  more. Often these limits can be increased, 
or the unit owner may desire "all-risk floater" 
coverage on certain types of valuable property such 
as jewelry, furs, fine arts, boats, silverware, guns, 
musical instruments, photographic equipment, 
golfers' equipment, stamp and coin collections or 
other "special" property. 

Theft coverage in the basic unit owner's form is 
excluded upon rental of the unit toothers. Optionally, 
the forms may be amended to provide such coverage. 

Another of the more important options (which 
may be included in some company forms) is called 
Theft Coverage Extension. Basic Coverage applies to 
burglary of personal property from automobiles and 
boats, while away from the premises, only when 
locked and there are visible signs of forcible entry. 
This option extends coverage to include theft losses 
whether or not entry is forcible. 

2. Unit Owner's Additions and 
Alterations 

As distinguished from personal property, 
"additions and alterations" are those types of 
property which comprise a permanent attachment to 
the realty, for example: floor coverings, wall coverings, 
built-in cabinets and appliances, tile, light fixtures. 
This area of loss exposure demands the close 
attention of the condominium unit owner. Two 
important questions must be resolved: (1) what 
property is the responsibility of the unit owner and (2) 
what is a proper valuation of such property? 

Part of the answer to the first question may be 
found inSection718.111(11)(b) of theFloridastatutes 
which became effective October 1,1979, was modified 
July 2, 1980, and was modified again July 1, 1981 and 
October 1, 1984. 

To provide a bit of historical background, most 
condominium policies in Florida were written on the 
"bare walls" concept prior to October 1, 1979. This 
meant that the association insurance policy was not 
responsible for anything on the interior of the unit. 
The association was only required to insure the 
common elements; i.e., condominium property which 
is not included within the units (easements through 
units for conduits, plumbing, wiring and other facilities 
for the furnishing of utilities, servicing the units and 
the common elements; and the property and 
installations required for the furnishing of utilities and 
other services to more than one unit or to the 
common elements). The unit owners had to insure 
their personal property and everything contained 
within the unfinished interior surfaces of their units, 
within the interior bare walls-cabinets, sinks, tubs, 
toilets, chandeliers, partition walls, kitchen 
appliances, fixtures, counter tops and coverings on 
the floors, walls and ceilings (carpet, wallpaper, 
paneling and paint). 

Many unit owners did not understand the extent 
to which they needed to purchase insurance coverage 
to protect the property within their respective units. 
As a result, there were many gaps in their insurance. 
in one condominium, a fire destroyed a large portion 
of the condominium, but many unit owners lacked 
sufficient insurance t o  restore their units. 
Consequently, effective October 1,1979, the Florida 
Legislature amended the Condominiun Act to provide 
that all hazard policies issued to protect condominium 
buildings were to provide coverage for "fixtures, 
installations or addltlons cornpnslng that part of the 
bulldins w~rhln the unhnlshed Interlor sar!aces of the 
perimeter walls, floors and ceilings of the individuai 
units initially installed, or replacements thereof in 
accordance  with the  original plans and  
specifications." 

Until October 1,1984, the board of directors had 
the responsibility for obtaining and maintaining 
"adequate" insurance not only to protect the 
association and the common elements, but also to 
insure all improvements (or replacements thereof of 
like kind or quality) within the interior of the 



condominium units. This meant that the association 
policy provided insurance on property of individual 
unit owners in which it neither had an ownership 
interest nor the responsibility for maintenance or 
repair. 

Since the association had insurance coverage on 
the property within the interior of the units, many unit 
owners did not carry their own insurance (or simply 
carried minimum coverage). Unit owners were 
frequently frustrated in seeking reimbursement for 
their casualty losses. For example, often the 
association's deductible was larger than the insured 
loss and neither the association policy nor the 
homeowner's policy afforded coverage. Further, 
these problems seem to center around damage to the 
walls or carpeting, from water intrusion or water 
seepage. Other losses on which unit owners 
experienced difficulty were from water pipes breaking, 
or water leaking from units above. 

Section 718.111(11)(b), F.S. (1984) now states, in 
part, that insurance on condominum buildings must 
include "fixtures, installations or additions comprising 
that part of the building within the unfinished interior 
surfaces of the perimeter walls, floors and ceilings of 
the individual units initially installed, or replacements 
thereof of like kind or quality, in accordance with the 
original plans and specifications, or as  existed at the 
time the unit was initially conveyed if th eoriginal 
plan5 and spec~l~car~ons are nor available However. 
the word 'bulld~no' shall nor lnclude floor covennss. - - .  
wall coverings or ceiling coverings." Unit owners are 
to be considered additional insureds under the policy. 
This means carpeting-and padding on the floor, not 
the floor; paint or tile on the wall, not the wall; paint or 
popcorn or textured finish on the ceiling, not the 
ceiling. The association policy will continue to insure 
the fixtures, installations or additions comprising that 
part of the building within the unfinished interior 
surfaces of the individual units-such items as kitchen 
cabinets, sinks, tubs, chandeliers, toilets, partition 
walls, built-in appliances, fixtures and counter tops. 

It is important to note that the policy carried by 
the condominium association will apply only to those 
interior items "initially installed, or replacement 
thereof of like kind or quality, in accordance with the 
original plans and specifications or as  existed at the 
time the unit wasinitially conveyed." Any such interior 
items additionally installed by the unit owner after 
acquisition of the unit, or any increase in valuecreated 

in u ~ r a d i n g  the existing interior items, would have to 
be protected by the unit owner unless responsibility is 
assumed by the condominium association under its 
declarations and/or bylaws, and covered by the 
association insurance. To avoid under or over 
insurance, the unit owner should clearly identify the 
property for which there is personal responsibility. It is 
also important to determine whether or not the 
condominium association carries a high deductible 
which may preclude the payment of relatively minor 
damages on interior unit items under the association 
policy. If so, coverage should be provided by the unit 
owner. The Florida Association of Insurance Agents 
recommends the unit owners should protect their 
property by increasing the amount of additions and 
alterations insurance in their Homeowners policies. 

The Division's position in reference to the 
"coverings" is as  follows: 

1. Condominium associations may not insure the 
floor, wall and ceiling coverings within an individual 
unit owner's unit in policies with effective dates on 
or after October 1, 1984. However, condominium 
documents that, as  of October 1, 1984, allow for 
such cwerage will, on and after October 1,1984, 
supersede the Condominium Act and the associa. 
tion must insure these items. 

In order to determine if your documents 
provide for such coverage, the doucments must: 

a. Require, obligate o r  mandate the association 
to acquire insurance a s  opposed to merely au. 
thorizing or "giving permission" to the associa. 
tion to insure these items. 

b. Define what is to be insured. This is sometimes 
difficult to determine as most documents do not 
specifically mention the "coverings" but some 
examples of wording that would include 
"coverings" might be: 

(1) "...all of the insurable improvements within 
the condominium..." 

(2) "...the building and aU other insurable improve- 
ments to the pro perty..." 

(3) "...all of the insurable improvements 3f the 
entire condominium, including the common 
elements and the respective units ..." 

c. Not  contain wording which would automatically 
incorporate changes in Chapter 718, Florida 
Statutes. 



It is extremely important, therefore, that areviewof 
the condominium documents be made. Since the 
Division does not have the authority to interpret 
the documents, you may wish to consult indepen- 
dent legal counsel. 

2. Condominium documents may not be amendedon 
or after October 1,1984, to allow the association to 
provide coverage for the "coverings." 

3. Existing policies with effective dates prior to 
October 1,1984, may be amended by endorsement 
to reduce the coverage to that indicated by the 
statute. If not so endorsed, they will continue to 
provide the prior protection until expiration date. 

A new section 718. l l l ( l l ) (c)  also was added 
effective October 1, 1984: 

"Homeowner's insurance policies issued 
to individual unit owners shall provide that 
the coverage afforded by such policies is 
excess over the amount recoverable 
under any other policy covering the same 
property without rights of subrogation 
against the association." 

This amendment will allow unit owners to make 
claims under their own policies for any amounts not 
recovered under the association's policy as a result of 
a high association deductible. (Unit owner's policies 
usually are written with a $100 or $250 deductible.) 

The Condominium Act also requires the 
Association to notify the unit owners of changes made 
to the Association insurance policy. This is set forth in 
section 718.1ll(ll)(d), F.S. Each association shaU 
mail a notice to each unit owner not less than 45 days 
prior to the effective date of any renewal of, or 
amendment to. the association's insurance coveraqe 
reflecting the changes being made in the associatiohs 
policy. This notice must include the description of the 
property previously covered by the association which 
will no longer be covered, and the effective date of 
such change. 

The second question is more difficult to resolve. 
The unit owner should know the cost of additions and 
alterations made at personal expense. However, 
property icstalled by the builder or a previous owner 
may have to be evaluated with the help of the 
association, suppliers, contractors and others. 
Establishing an amount of insurance deemed 
adequate for a serious or total loss to the additions 
and alterations is most important. 

The basic unit owner's policy automaticaily 
provides $1,000 additional coverage on alterations 
and additions and covers for the same perils which 
apply to personal property. However, while personal 
property may be covered for its actual cash value or 
replacement value, additions and alterations are 
covered for their replacement value, with no 
deduction for depreciation, if actually replaced (subjecr 
to the basic policy deductible). This fact should be 
taken into consideration when determining the 
valuation of additions and alterations for insurance 
purposes. 

The $1,000 limit on additions and alterations may 
be increased to any desired amount, and the perils 
may be broadened to a "all risk" (subject to certain 
exclusions). With floor, wall and ceiling coverings no 
longer insured under the condominium association 
policy, special consideration should be given to these 
coverage improvements. 

3. Other Property 
If the condominium unit owner personally owns a 

separate, detached structure on the association 
premises (such as a storage building or cabana), it may 
be covered under a Unit Owner's policy for the same 
perils as apply to additions and alterations (as long as 
the structure is not rented to others nor used for 
business purposes). 

If the condominium unit owner personally ownsa 
part of ihe building which is not within the individual 
apartment's inner walls (an enclosed balcony, for 
example) it, too, may be covered for the same 
additions and alterations perils under a Unit Owner's 
policy. 

4. Loss of Use 
The Condominium Unit Owner's Policy covers 

the additional (above normal) living costs incurred 
during a period of time when the unit is untenantable 
because of damage to the unit or to the building from a 
peril insured against. The basic limit of coverage 
which is automatically included is 40% of the lim~t 
selected to cover personal property. This limit maybe 
increased, if desired. 

When tne unit owner purchases the option to 
broaden coverage for rental of the unit to others, as 
described under "Coverage on Personal Property," 
that option also provides for application of the 
Additional Living Expense coverage to loss of rents 



which would have been realized during the period of 
untenantbility. 

5. Personal and 
Medical Payments 
The Condominium Unit Owner's Policy includes 

protection against claims for bodily injuries and 
damage to property of others arising from within the 
unit, or personal activities away from the unit. In 
addition, and without regard to whether or not the 
unit owner is legally liable, the policy pays for medical 
and related bills incurred by a member of the public 
accidentally injured in the unit or arising from 
personal activities of the unit owner. 

A wide range of limits is available for these 
coverages. While not available under the 
homeowners policy, many persons buy a separate 
"Personal Umbrella Policy" to provide protection 
against a catastrophic judgment. For example, a limit 
or $300,000 per occurrence might be selected for the 
Condominium Unit Owner's Policy, with a Personal 
Umbrella Policy increasing the protection to 
$1,000,000 or more. 

If any business pcrsiuts are conducted in the unit, 
or if the unit is rented to others, the agent should be 
fully informed to assure proper amendments to the 
policy. 

One of the more important limitations of the 
liability and medical payments coverage relates to 
boats. If the unit owner owns an outboard motor of25 
horsepower or !ess, or a sailboat less than 26 feet in 
length, liability protection is automatically included. 
Some policies provide coverage for inboard or 
inboard/outboardboatsof limiteahorsepower.Where 
liability and medical paymentsprotection for boats is 
not included, coverage may, as an option, be extend- 
ed to provide the necessary protection. 

Liability for golf carts, while used only for golfing 
purposes, is basically covered. Special arrangements 
are necessary for golf carts if used for non-solfins 
purposes, such as going to or from the goif course or 
while on public streets. 

The unit owner is advised to be aware of and 
satisfied with the liability insurance carried by the 
condominium association. He should be sure that 
(1) an adequate limit is carried by the association, and 
(2) the association policy provides that unit owners 

are individually protected in the event of a claim 
directly against them. 

6. Loss Assessment Coverage 
If the condominium association suffers a loss or 

claim which is not insured by the association, then, of 
course, the unit owners may be assessed for the 
necessary funds which must be raised. This again 
makes it incumbent on all unit owners to be aware of 
and satisfied with the insurance program of the 
association. 

The unit owner may, however, take steps to 
avoid assessment losses by purchasing "Loss 
Assessment Coverage" as an option under his own 
Condominium Unit Owner's Policy. This coverage, 
subject to a $250 deductible, reimburses the unit 
owner for assessments arising from (1) property 
losses, if covered by a peril insured against under his 
own unit ownerPs policy; (2) liability losses covered 
under his own unit owner's policy; and (3) Directors 
and Officers claims arising from acts of elected 
directors, officers or trustees serving without income. 

Examples of the need for the coverage would 
include (1) a large liability claim exceeding the limit of 
the association's coverage; (2) loss to the 
association's property by a peril not insuredagainst in 
the association's policy but covered by the unit 
owner's policy; (3) a property loss wherein the 
association's amount of insurance was inadequate; (4) 
a property loss wherein the association's insurance 
did not respond because of a high deductible. In the 
case of a Loss Assessment payment as a result of the 
association's deductible, no more than $1,000 will be 
paid under each unit owner's policy. 

It is emphasized that this option does not cover 
assessments from every cause. For example, if the 
association does not carry flood insurance, any 
assessment for such a loss is not covered by Loss 
Assessment Coverage, because the Condominium 
Unit Owner's Homeowners Policy also does not cover 
flood or rising waters. 

If thisoptional coverage isdesired, the difficulty in 
proper purchasing is thedecision on what would be an 
appropriate amount of coverage. The decision must 
be made by the unit owner, andshoud be based on his 
knowledw of and degree of satisfaction with the in- 
surance Garried by t& association 
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7. Rental of Unit to Others 
Special policy provisions should be made 

whenever your unit is rented to others, whether it be 
on a short-term or a longterm basis. A separate 
insurance contract may be necessary if the unit has 
been purchased for investment purposes and is 
rented to others continuously. Please note some of 
the rental limitations referred to under: 1. Coverage 
on Personal Property, 2. Other Property, 3. Loss of 
Use, and4. Personal Liab~l~ty andMedical Payurnents. 

Other Forms of Insurance 
The foregoing information briefly describes the 

Condominium Unit Owner's Homeowners' Policy 
and principal options, which is the sole purpose of this 
booklet. Flood insurance, underwritten by the 
Federal Insurance Administration and available 
through most home insurers, is an important 
consideration for those living in coastal and flood 
prone areas. For information on Flood Insurance, 
Florida's State Coodinating Agency is: Department of 
Community Affairs, 2571 Excutive Center Circle 
East, Howard Building, Tallahassee, Florida 32301 
(904) 488-4925 

Also, renter's insurance covers the contents of 
the condominium against theft and other hazards 
while occupied by a tenant. Other kinds of coverage 
which are not unique to comdominium unit owner's 
needs, such as automobile, life and health insurance, 
may also be appropriate. 

Other Informational Brochures on Condominiums 
by 

Division of Florida Land Sales, Condominiums 
and Mobile Homes 

Condominium and Cooperative Conversions 
Condominium Living in Florida 

Guide to Purchasing a Condominium 
Unit Owner Rights and Responsibilities 

You may obtain copiesof thesematerialsfrom your 
local library or from the Division of Florida Landsales, 
Condominiums and Mobile Homes. 

Bureau of Condomimiums 
The Johns Building 
725 S. Bronough Street 
Tallahassee, Florida 32301-1927 

or call (904) 488-0725 
Toll free within Florida 1-(800) 342-8081 

The information contained herein is based on existing 
law and subject to change. 

May, 1985 

Insurance Checklist 
PERSONAL PROPERTY COVERAGE 

Estimated actual cash vaiue: amount to apply 
within unit $ OR Estimated 
replacement value: amount to apply within unit 
* 
9 
Special limits (money, securities, jewelry, furs, 
silverware, guns, boats): 

Floater coverage (jewelry, furs, fine arts, 
silverware, cameras, sporting goods, etc. - 
itemized): 

[3 Rental Coverage a Theft Coverage Extension 
Other: 

ADDITIONS AND ALTERATIONS 
Estimated replacement value: amount of 
Coverage $ 

C] Broadened perils ("ali-risk" coverage) 

ADDITIONAL LIVING EXPENSE 
[3 Amount of coverage $ 

OTHER PROPERTY 
Estimated actual cash vaiue: amount of coverage 
$ - 

PERSONAL LIABILITY, 
MEDICAL PAYMENTS 
C] Personal Liability limit $ 
C] Medical Payments limit $ 

Watercraft Liability 
Personal Umbrella Liability limit 
$ 

LOSS ASSESSMENT COVERAGE 
Amount of coverage $ 

This public document was promulgated at an annuali I cost of $9,019.00, or $.09 per copy to distribute; 
information to the public. - 2 
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Appendix I 

m r s o  purr TCUJMAW~I 

-mu.. "*A,! w,. - 
w- 

AUDITORS' REPORT 

Board of Dlrcctors 
A E S O C ~ ~ ~ ~ D D  of Apartment Ounsis 

of 

we have eramined the accompanying statement of cash iecelpts  
and dlsbursemencs and cash balances a t  the hSSOCIATION O? 
APARTWENT CUNERS OP (a Condom~nzuml for 
the yeai ended Deceeber 31. 1987. Our cxaminatlon wan made in 
acsoidance wlth generally accepted aud~tlng standards and, accord- 
~ngly, ~nclvded such testa of the accounting records and such 
othtc dudiflng ~ C O C C ~ Y C ~ S  as we consldered necessary i n  the 
CIrCYmItdnCeS. 

As desczlbed in Note A, tho Asaoclatlon's pollcy is to pre- 
pare its flnanclal statement on the basin o f  cash recelpts and 
d~abursementsi coneaquently. revenue8 .re recognized vhen re- 
c e ~ v e d  rather than rhen earned, and expenses are  recognized when 
p a ~ d  rather than rhen the obllgat~ons are mcurred. According?y, 
the accompanyrng financial statement rs not lntendad to present 
f~nancial posltlon and results of opratrons in confor.~ty v ~ c h  
generally accepted accounting prlaciplea. 

in our opinion, the financial nt.tement referred to above pre- 
sents Iairly the cash raceipta and dIsbursemcntP and cash 
balances of the ASSOCXATION OP APARTMENT W E R S  OP 

la Condominium> tor the year ended Dace&er 31, 1981. 
on tho basis of accounting deacrlbad in m t c  A, rhlch basis ha8 
been annlled in a consistent manner rlth that of the preceding 

Note: Portions of t h e  Audit Report have been de le ted  f o r  purposes of 
c o n f i d e n t i a l i t y .  
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ASSOCIATION OF APARTMENT OWNERS OF 

STATENEW OF CASH RECEIPTS AND DISBURSEMENTS AND CIS@ BALANCES 

Year ended DaCember 31, 1987 

Cash receipt. 

nrintsnance fees (Notes L and C) 
Parking €son 
I"t*r.Ot 
Air conditlonlng fees (Notem A and C) 
Motorola rental income 
StOTL9. roo- 
0th.I 

Total cash c.c.iptS 

Cash dlebureeunt. 

BUIlding nainttnance 
s.larie. and raqos-aaintananco, 

s.curity~ .nd cleanin9 $ 276.941 
nsjor project. (Hot. Dl 340.001 
~epaic. and cl.minq ouppllos 46,911 
Blev.t~c 48,173 
Ground. 111790 
Air conditioning-ponthouee unit8 18,308 
Pump and v*ntiletion 17,034 
R.£U.. 21.981 
P D O ~  and iightinq ouppli*O 8,398 
Painting -...Lw. 816.315 

YAt*I 
saweg* ..rvic.. 
Talephone m d  couunication8 

Imouranc.1.111 
nenegom.nt and .%dmInistrativ* salari** 
Pey~olt tax.. 
L.q.1 and audit fees 
Otfl~. ~ ~ ~ 1 i . a  &nd outsid. n*rvices 

Total cash disbursemonte l‘23L.m 

E X E . ~  ot caeh dl.burs8unt. 0v.r rsc*ipta 187,3911 

cash balance. at b.glnnin9 ot Year 

Cash balance. at end of year (Note 81 I- 

ASSOCIATION OF APARTMENT OWNERS OF 

(a Condominium) 

NOTES TO FINANCiN, STATEMENT 

December 31, 1987 

NOTE A - RETHOD 0Or ACCOUNTING 

In accordance "8th industry practice, the financial statement 
o t  the Aasoclatlon of Apartmentn O v n s r n o f  

La Condominium1 is plseentad on tho basls of cash 
receipts and disbureeqentsi conaaquently, revmuss are recog- 
nized vhan racrivcd rather than when earned, and sipensen are  
recoqnized when paid rather cham when the obliqatlans a r e  
incucrsd. In addition to its cash b.%Lances. the Asaoclatzon 
had the f ~ l l ~ ~ i n ~  aaaets and (liabilitieal at 0eceab.r 31, 
1987: 

Recli~ablas, maintananse Peasr 
air conditioning fees and other 
~P89SS.C"LO $ 5,467 

Prewid ineurance 1.907 
Incoa. tax refund 1,127 
Unpaid oparatinq sxpsnea (32,3641 
Unpaid innurance prcmiunu 171,4811 
Liabilities Eor major projects (88.9681 
Securlty key depoeits 19,850) 
Accrued expens* I3271 
naintenana. tars ,  air cond~tlonlng 

fee. and othar assessments 
r.o.iv.d in adv.nca (23,8911 

A11 unpaid operatin9 exwn.5.s end acctued tares were 
sube.quontly peld durlnp January and Pebruary 1988. 

operating account S 15,379 
Msjor pcojecte funds 188.011 
ROS.~. for s ~ c ~ r l t y  key deposit 18,126 
A i t  condltloner r*aorv* 4,>61 
Pecty cash 

NOTE C - MlNTENMlCE AND &I8 COHOITIOHIffi PEES 
Naintenmc. f.0. are pald by each apactment ovner in older to 
msintain the c-on arare. naintenanc. fees are aessasad 



ASSOCIATION OF APARTMENT OWNERS OF 

(a Condominium) 

NOTES TQ FINANCIAL STATERENT (Continuad) 

D.ccaber 31, 1987 

W E  C - IUINTENANCE AM) AIR CONDITIONING PEE (Continusdl 
Air conditioning fees are  paid by each penthouse apartment 
owner for the electricity and equipment maintenance of the 
penthour. units' central a l r  sonditioninq system. The 
monthly aggregat. air cooditioning faan chargad ware $1.713 
for 1987. 

NOTE D - W O R  PROJECTS 

Durinq 1987, thr Asaociatkon mads the follorinq erpend~tures 
on major projectai 

P c m t  antry renovation 
Hellway ceilinqs 
code violationi 
OffIc. renovation 
PDOI Ch.i~. 
Building niqns r gr.phics 
Slavetaz control. 
Tenni. court r.surFacing 
A10h. roo. 
Apartnmt 210 renovation 
0th.~. 

NOTE 8 - INCMIS TAXES 
POI 1987. the Aasocistion har not clactrd to be treated as a 
tar-exempt ~ondominiua u n s g e m t  ss#ociation under the provi- 
slons 01 the Internal Revenue Servica. Cod. Section 528. 
Therefor., the Assooiation ha. filad Its Psdscal and State 
incoln tax returns in the s u e  manner as corporato entitias. 
Thee. ua. an incar. tar liability of $1.513 for 1987. 

ASSOCIATION OF APARTMENT OWNERS OF 

(a Condominium) 

NOTES TO FINANCIAL STATEMENT (Continuadl 

Decembsr 11, 1987 

NOTE P - LEGAL AKTIONS (CantInuadl 

The supram. Court's decision 
was Final and dlapom. of the action. The Association 
ha8 no :rpaeur. to 10.. an t M  action, other than 
attorn8ys Fees and costs Incurr,'! in pcoarcuting the 
C.S.. 

2. In Jun. 1987, Colpl.Int ram t i 1 4  against the 
As.ociat10n for .ll.ged rator damp. to an apartment 
unit. 

3. In July 1985, a Co.pl*int was filed againat the 
Aa8ociation. sllsglng invasion of prlvlcy. and unfair 
and d*ooptIv* trade pr.ctic.. 

NOTE F - LEGAL ACTIONS 
1. In June 1980, the Asaocfation filad a Complaint far 

Trespass LEnccoachmentl and for landatory Injunction, 
against 



Appendix J 

ASSOCIATION OF APARTMENT OWKERS OF 

(a Condominium) 
FINANCIAL STATEMENTS 

years ended December 31, 1987 and 1986 

With 
Report of Certified Public Accountant 

hote: Portions of the Audit Report have been deleted for purposes of 
confidentiality. 



CERTIFIEC; PUBLIC ACCOUNTANT 

H O N O L U S ~  HAWAII 90813 
- 

-e €3-c-e (8cS: 

Board of Directors 
Association of Apartment Owners of 

I have examined the accompanying statements of cash receipts and disbursements 
and of changes in cash balances of the Association of Apartment Owners of 

for the years ended December 31, 1987 and 1986. My examina- 
tions were made in accordance with generally accepted auditing standards and, 
accordingly, included such tests of the accounting records and such other 
auditing procedures as I considered necessary in the circumstances. 

As described in Note 1 .  the Association's policy is to prepare its financial 
statements on the basis of cash receipts and disbursements: consequently, 
certain revenues are recognized when received rather than when earned. and 
certain expenses are recognized when paid rather than when the obligation is 
incurred. Accordingly, the accompanying financial statements are not intended 
to present results of operations in conformity with generally accepted accoun- 
ting principles. 

In my opinion the statements mentioned above present fairly the cash receipts 
and disbursements, and the changes in cash balances of the Association of 
Apartment Owners of for the years ended December 31. 1987 and 
1986 in a manner consistent with that of the preceding year. 

&xmlulu, Hawaii 
February 2. 1988 



STATEMENT OF CASH RECEIPTS AND DISBURSEMENTS 
ASSOCIATION OF APARTMENT OWNERS OF 

years ended December 31. 1987 and 1986 

CASH RECEIPTS: 
Maintenance fees 
Interest 
Legal fee reimbursements 
Mamum. P.I. 
~a;e charges 
Total cash recei~ts 

CASH DISBURSEMENTS: 
Improvements (Note 5) 
Utilities: 
Electricity 
Gas 
Refuse 
Water 
total utilities 

Maintenance and repair: 
Consulting 
Custodial 
Exterminating 
General 
Grounds 
Lanais and supports 
Paving 
Payroll 
Pool and recreation 
Ropes and posts 
Stairs and walkways 
Vehicle 360 480 
total maintenance and repair 90.810 52.808 

Administration: 
Insurance - casualty 

- payroll 
Xanagement 
Office and coamunications 
Other professional fees 
Resident manager - payroll 
Security (including payroll: 
1987-$16,543. 1986-$14,125) 

Taxes - excise 
- payroII 
- fncotse 

Miscellaneous 
total administration 

Total cash disbursements 
RECEIPTS IN EXCESS (SHORT) OF ----------- ----------- 
DISBURSEMENTS ($2,042) $27,448 

========m== ==xn======== 

See also the accompanying Notes to Financial Statements 
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STATEMENT OF CHANGES IN CASH BALANCES 
ASSOCIATIOS OF APARTMENT OWKERS OF 

years ended December 31, 1987 and 1986 

Operating Reserve 
Fund Fund Total 

Cash balances ----------- ----------- ----------- 
December 31, 1985 $8,557 $90.773 $99,330 

1986 excess of cash receipts 
over disbursements 27,448 

Transfers from operating 
to reserve funds (48,660) 48,660 0 

Transfers from reserve to 
operating funds 18,108 (18,108) 0 

----------- ----------- ----------- 
Cash balances 
December 31, 1986 $5,453 $121.325 S126,778 

1987 excess of cash receipts 
over disbursements (3,178) 1,136* (2,042) 

Transfers from operating 
to reserve funds (45,072) 45.072 0 

Transfers from reserve to 
operating funds 43.907 (43,907) 0 

----------- ----------- ----------- 
Cash balances 
December 31, 1987 $1,110 $123.626 $124,736 

----------- ----------- ----------- ----------- ----------- ----------- 

* Interest on reserve funds credited directly to reserves 

See also the accompanying Notes to the Financial Statements 
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SOTES TO THE FINANCIAL STATEMENTS 
ASSOCIATION OF APARTMEST OWNERS OF 

years ended December 31. 1987 and 1986 

1. Accounting Policies 

is a 90 unit condominium located in Honolulu, Hawaii. The 
Association provides services and maintenance of common areas as required 
under the Hawaii Horizontal Property Regime Act. Its function is not intended 
to produce profits nor incur losses. 

In accordance with industry practice, the Financial Statements of the 
Association of Apartment Owners of are presented on the basis 
of cash receipts and disbursements: consequently, certain revenues are 
recognized when received rather than when earned, and certain expenses are 
realized when paid rather than when the obligation is incurred. Physical 
assets, if any, are expensed as they are purchased and so do not appear on 
these statements. 

Maintenance fees are paid monthly by each unit owner to the Association 
to mairitain the common elements and pay common expenses. Maintenance fees 
increased 6% on January 1, 1988. Cash reserves are maintained to fund planned 
improvements. replacements and major repairs. The Association's receipts were 
collected and disbursements made by its agent. 

2. Cash Balances 

The cash of the Association at December 31 was invested as follows: 

Petty cash 
Cash in checking 
Money market certificates: 

1st Nationwide S&L 
1st Nationwide S&L 
First Hawaiian Credit Corp 
First Hawaiian Credit Corp 
First Hawaiian Credit Corp 
First Hawaiian Credit Corp 
3 First Hawaiian Credit Corp 

Total 

Yield % 1987 
$100 

3,500 

Yield % 1986 
$100 

5.05 36.678 

3. Available Cash 

Cash available for operations and reserves at Decemher 31 was as follows: 

Cash balance, December 31 
Plus: 

Maintenance fees receivable 
(net of doubtful account 1987-$956) 
Prepaid insurance 
Due from Bank of Hawaii 

Less : 
Maintenance fees prepaid 
Accounts payable 
Income taxes payable 

Available cash, December 31 



SOTES TO THE FISANCIAL STATEMENTS 
(Concluded) 

ASSOCIATION OF APARTMENT OWNERS OF 

years ended December 31, 1987 and 1986 

4 .  Income Taxes 

Under current :ax laws, a homeowners' association may file as a corpora- 
tion or as a tax exempt organization. The Association chooses whichever elec- 
tion results in less tax. The Association has elected to file income tax 
returns as a corporation for the years ended December 31, 1987 and 1986. 
Under this election. interest and rents less related expenses were taxed at 
15% for federal income taxes. Excess member assessments of $ 1 4 , 1 4 4  were not 
taxed because they are being applied to reduce next year's assessments that 
would otherwise be due. 

5. Improvements 

These were as follows: 

Gas grills 
Lighting 
Spa pump 
Office furniture 
Shut off valves 
Resident manager's apartment 
Tool shed 

total 




