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FOREWORD

Senate Concurrent Resolution No. 88, adopted by the Fourteenth State
Legislature, requested the Legistative Reference Bureau to undertake an
evaluation of the “ohana zoning law,” section 46-4(c), Hawaii Revised
Statutes. Specifically, the Bureau was asked to determine whether the
purpose of the law was being met in each county and whether any changes
should be made to further effectuate the purpose of the law, to review the
specific problems of each county in implementing the law, and to review the
law to determine if the counties should be granted more flexibility.

This report responds to the resolution.

The Legislative Reference Bureau thanks the many individuals who
participated in the study and the accompanying survey. The various county
officials who were contacted were most gracious in taking the time to answer
questions. Special mahalo goes to Ms. Carol Whitesell of the Department of
Land Utilization of the City and County of Honolulu and Councilmember Velma
M. Santos of the Maui County Council for their help, and Representative
Mitsuo "Mits” Shito, Chair of the Housing and Community Development
Committee of the House of Representatives, who held public hearings and
invited Bureau attendance in all four counties on this topic.

Samuel B. K. Chang

Director

January 1988
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Chapter 1

INTRODUCTION

Objective of the Study

Senate Concurrent Resolution No. 88 (see Appendix A), adopted during
the 1987 Regular Session, reqguested the Legislative Reference Bureau to

review section 46-4(c), Hawaii Revised Statutes, popularly called the "ohana

zoning" law. The statute, enacted in 1981, provided that counties could not
prohibit the construction of a second single-family dwelling on a lot, as long
as certain requirements were met. The declared purpose of the law was to
"assist families to purchase affordable individual living quarters and, at the

same time, fo encourage the preservation of the extended family."?

The counties enacted their ohana zoning ordinances in 1982. Since that
time, the counties and individual legislators have expressed concerns about
the law, especially as it affected the counties’ ability to do long-range land
use planning.?

Nature and Scope of the Study

The legisiature had four specific requests with respect to this study:

{1} A review of the ohana zoning law to determine if its purpose

and intent have been met in each county;

{2} A determination whether any changes should be made to the

law to better effectuate the purpose and intent;

{3) A review of the specific problems each county has with the

law; and
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{4) A review of the ohana and other related laws to determine if
counties should be given more flexibility to deal with each

county's individual problems with the chana zoning law.

The legisiature specifically forbade the Bureau from considering a repeal
of the ohana zoning law, or of making the law discretionary with the

counties.

The report is organized into seven chapters. The second chapter
explains what the chana zoning law is, discusses the legisiative intent behind
the ohana zoning law, notes the possible conflicts in the stated intent, and
touches on the problems caused by limited resources. It also addresses the

impact of restrictive covenants on the applicability of chana zoning.

The operation of the ohana zoning concept as applied to the four
counties are discussed in the third, fourth, fifth, and sixth chapters. The
seventh chapter evaluates the law as a whole and discusses possible changes
to the state statute.



Chapter 2

WHAT IS OHANA ZONING?

The "ohana zoning” law is the popular name for section 46-4{c)}, Hawaii

Revised Statutes, which permits homeowners who meet certain conditions to

build a second dwelling on their property. The term “ohana zoning" is
actually a misnomer, as the law involves neither chana nor zoning. Ohana is
the Hawaiian word for family® but under this statute, the occupancy of the
second dwelling is not limited to family members. Zoning refers to the
“"division of a city by legislative regulation into districts and ... regulations
prescribing use to which buildings within designated districts may be put."?
As will be shown in more detail below, the dependence of ohana zoning on the
sufficiency of the infrastructure leads to elastic district lines and awarding of

permits on a case-by-case basis, which is the antithesis of true zoning.

Other states that permit this type of second dwelling call them accessory
apartments, second residential units, or cottage units, which would be a more
accurate description.? However, since the Hawaii law is commonly referred

to as the ohana zoning law, that term will be used in this report.

The concept of ohana zoning in Hawail was popularized in 1980 by Eileen
Anderson during her first mayoral campaign.® In her original concept, ohdna
zoning would allow families to build a second dwelling on a residential lot to

accommodate extended family members.

Senate Bill No. 55 (enacted as Act 229, Session Laws of Hawaii, 1981),
which created the ohana zoning law, was introduced in the Regular Session of
1981 (see Appendix B). [t provided that no state or county law or regulation
couid prohibit the construction of 2 single-family dwellings on any lot where
one residential dwelling unit was permitted, provided that the second unit met
all applicable county building requirements, and that the county determined

that the public facilities were adequate to service the second unit. Certain
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types of developments were excluded as they already had a higher than

normal density.

Section 1 of the Act, describing the purpose of the Act,® indicates two
primary goals: to assist families to purchase housing, and to encourage the

preservation of the extended family:

The legislature recognizes that the spiraling costs of housing, the
limited availability of land for housing, and the failure of wages
to keep pace with inflation, contribute to the inability of many

families to purchase their own homes.

The legislature also recognizes the resulting trend of children
living in their parents' homes even after reaching adulthood and
after marriage. This trend has positive and negative aspects. The
situation is negative when it is forced upon persons because there
is a scarcity of affordable homes. The trend can be positive,

however, because it helps preserve the unity of the extended family.

The purpeose of this Act is to assist families to purchase affordable
individeal living quarters and, at the same time, to encourage the

preservation of the extended family.

The inquiry into the legisiature's intent begins with this language. The
second stated intent, to encourage extended family living situations, is plain.
Allowing family members to live in close proximity would tend to encourage a
closer relationship. But the first stated goal invites further investigation.

How does allowing ohana zoning assist families to purchase affordable housing?

The legislature might have intended that the ohana units be sold, not
just rented, to family members. Units could be sold only if they were either
subdivided under county law, or converted into condominiums under the

Horizontal Property Regime law, Chapter 514A, Hawaii Revised Statutes.

Because the units would be on smaller lots, theoretically the prices should be

lower than those for regularly-sized lots, making them more affordable.
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The language could also be read as the legislature's belief that ohana
zoning would assist in the purchase of housing by permitting family members
to live in ohana units, either free or at a lower than market cost, to allow
them to save their earnings for a down payment on a home of their own.
Under this construction, the ohana unit would not be sold at ali, but would
serve as temporary housing for the family members. This rental use of the
ochana unit interpretation of the legisiative intent is very different from the
purchase of the unit interpretation. The problem becomes more complicated
as no mention is made in the act or the legisiative history of rental housing
at all. However, as reflected in the survey reported in Appendix E, the vast

majority of ohana units are rented, and have not been sold.

The difference between these two interpretations of legislative intent is
marked. Under one, success is indicated by sale of the units, and under the
other, by rental. However, as both interpretations can help the extended
family, this report will not seek to distinguish further between the uses and

will examine both in gauging the effectiveness of chana zoning.

One more preliminary area that should be mentioned is one that came up
frequently during interviews and meetings conducted in the preparation of
this study. This is the persistent notion of many peopie that ohana zoning is
primarily for the benefit of extended families, and that ohana units must be
occupied by family members only. While this is one way to look at the
purpose language of the statute, another position is that the legislature
created the statute primarily to increase the housing supply, with only an
incidental benefit to extended families. The legislative history does not

supply an easy evaluation of these opposing positions.

A review of the committee reports seems to indicate that the legislature
sought primarily to create more housing, and found the extended family
benefit a fringe benefit. House Standing Committee Report No. 929° states
the purpose of the bill is "to allow construction of two-family dwelling units
or two separate units for single-family residential use on lots zoned for
residential use.” In discussing the impact of the bill, the report read:

"Your Committee finds that an immediate, and far less costly, increase in the
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supply of housing can be achieved by allowing construction of multiple

dweilings. An_additional benefit that wili be realized by passage of this

measure is that several generations of a family will be allowed to live together

on one lot."? (Emphasis added.)

The Senate Standing Committee Report lists the same purpose, and

indicates:

The zoning created by the bill ("ohana' zoning) would allow
more residents teo live in lower-density residential areas.
Construction of additional units, through expansion of existing
units, would he less costly than building new structures, since
land and infrastructure are amortized; and ohana zoning would
allow several generations to live together and share with one
another. Senior citizens would particularly benefit, allowing

them to occupy separate units on a single family lot.®

Finally, the House and Senate Conference Committee Reports list three
objectives of the act:

(1) Allewing optimal utilization of scarce land;

(2) Providing an immediate and relatively inexpensive means of

increasing the supply of affordable housing, and

{3} Encouraging the maintenance of the extended family lifestyle

vatued in Hawaii.®?

These goals are phrased in the conjunctive, so there is still some
guestion as to whether the legislature wanted all these results to take place
within a family-oriented situation, or whether the primary goal was just to
increase housing. But given the fact that the text of the law itself does not
restrict application to or even refer to families, it would appear that the

primary legislative intent was to increase the housing supply, with an
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incidental benefit for extended families. This report will evaluate the

effectiveness of the ohana zoning law in this light.

Rental of Ohana Units

Neither the legislative history nor the Act itself mention an intent to
provide additional rental housing. While ohana units used for extended family
might be used at no cost,'’ or rented at a minimal cost, no controls exist to
moderate the rental cost for units rented to non-relatives. Rental of units to
non-relatives is perhaps inevitable, since the law does not forbid it, but it
actually works at cross-purposes to the legisiative intent if the rental cost is

excessive.

A reasonable rental encourages the creation of ohana units, as it can
help cover the cost of constructing the units. Several responses to the
ohana survey'' showed this direct connection, indicating that the "rental”
cost was the mortgage on the ohana unit. An excessive rental, however,
while it may also be an incentive to the construction of ohana units, acts as a
windfall to the landlord, and hinders the tenant from accumulating a down

payment for a home of the tenant's own.

Additionally, the rentals can be further abused through people who buy
property, put an ohana unit on it, and then rent out both wunits. This
subverts the intent of the legislature that housing be affordable, as this
"middleman” adds to the cost of the rental in order to make a profit. It is
also pernicious in some counties, most notably Honolulu, where resources are
scarce and ohana zoning limited. This double rental use helps to exhaust
resources in an area, which then cannot support additional chana zoning for
others. (As will be discussed in more detail in Chapter 7, one way to curb
this particuiar kind of speculative use is to require that either the ohana unit

or the main unit be owner-occupied.)

Rentals do serve a useful purpose. Even if the unit originally is built

for a family member, the situation may change due to increased family size,
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higher income, or death of an elderly relative, leaving the ochana unit vacant.
When the family members feave the ohana unit, the owner should be permitted
to rent the unit out. Given a housing shortage throughout the State,’? it
would not further the pubiic interest to require the unit to remain vacant if
another family member is unable to move in. Further, the owner may need
the continued rent payments in order to pay the mortgage on the unit.
without the ability to rent the unit to non-relatives, the owner might be

discouraged from building the unit at all.

The ochana unit may also be constructed now with an eye toward family
use in the future. A number of responses to the chana survey indicated that
the unit was to be used for elderly parents when they began to need family

care. Until that time, the units were rented ocut to non-relatives.

Although perceived speculative abuses may need to be curbed, some

leeway should be retained for the owners to rent out the units.

Resources Necessary for Ohana Zoning

Ohana zoning is a sensitive issue because it involves one of Hawaii's
most scarce and important resources: residential land.?? People who want
ohana zoning may feel that they are entitled to it: after all, "it's their
land,"” and they feel that should be able to do what they want with it.

Neighbors, on the other hand, c¢an feel very hostile to ohana zoning.
For most people, their home and the land on which it is located is the most
valuable asset they will ever own. Ohana zoning, which increases the density
in a neighborhood, decreases the amount of open space, and can lead to
parking problems, can be very threatening to the neighbors’ sense of

security.

Both law-abiding ohana owners and their neighbors, in turn, feel the
injustice caused by "unfair" ohana owners who violate either the established

county regulations or the neighborhood perception of what is right. This
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"unfair” behavior ranges from not supplying enough parking spaces for the
actual number of cars used by the ohana unit, which causes congestion on
the streets, to building wunits that <clash with the character of the
neighborhood, to using the units for speculative, primarily profit-making

*  These "unfair” uses, although technically within the law at this

purposes.
time, create "bad press” about ohana zoning, at least at a grass-roots level.
Neighbors who will tolerate density and resource problems when family use is
involved can feel imposed upon when the chana unit is rented to a non-

relative and is perceived as being a profit-making enterprise.

Infrastructure Requirements

Another source of tension is that, in some counties, the infrastructure
needed for ohana zoning is limited. The state ohana zoning statute does not
set forth infrastructure requirements for ohana zoning. The statute merely
requires the counties to “determine that public facilities are adequate to
service the additional dwelling units permitted by this subsection.” The
House Standing Committee Report goes into a little more detail: "The counties
are allowed to condition the applicability of “ohana zoning” to specific
residential areas upon satisfaciton {sic) of plan review and reasonable health,
safety and welfare requirements. Thus, chana zoning would not be allowed in
a particular neighborhood if the existing infrastructure of streets and sewer

and water systems cannot support the increased density.”!®

Although this language does not limit the public facilities to be
considered to streets, sewer, and water systems, the four counties chose to
restrict infrastructure requirements to these three elements alone. A more
thorough discussion of each county reguiations will follow in subsequent

chapters, but first, each of these three areas will be reviewed briefly.
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Water

Water is one of Hawaii's most precious resources. All four counties have
agricuitural land uses, most notably sugar cane and pineapple, leading to
some measure of competition for developed water sources.!® Lack of
sufficient water has led to denial of ohana zoning on Oahu and Kauai. Only
Hawaii County will permit ohana zoning where water is supplied through a

catchment, rather than from a pumped water system.

Sewers

The adequacy of a sewage system is another stumbling block to ohana
zoning. Honolulu is the only county that requires ohana units to be on a
sewer system. |In fact, historically, the most frequent reason ohana permits

T Kauai, Maui, and

are denied in Honolulu is due to inadequate sewers.
Hawaii counties permit ohana units to use cesspools i the lot size meets

certain minimum reguirements set by the State.

Streets

All four counties have adopted a minimum sixteen-foot width for
roadways that serve ohana units. The roadways themselves have caused few
problems; rather, the closely related issue of adequate off-street parking

has. *®

Each county reguires the ohana unit to have a certain minimum number
of appurtenant parking stails. Specifically, Maui reguires one, while the
cther counties require two. But the specified number of stalls may easily
become Iinadequate, especially for the larger ohana units. A married couple
with one teenage child can readily exceed the two parking spaces allotted.
Indeed, except for Maui County, where size of the ohana unit is limited by
lot size, the ohana unit can be any size consistent with the counties’ general

setback and zoning requirements. Where the number of cars exceed parking

10
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spaces, the residents will park their cars on the street. [t is at that point
that the sixteen-foot width becomes critical. The sixteen-foot width was
selected on the theory that the ohana unit parking would be adequate and
that no on-street parking would exist, sixteen feet being the minimum width
necessary for two lanes of traffic. When on-street parking becomes rampant,

the streets become foo clogged for normal traffic.

Planning

The main problem with ohana zoning, from the perspective of those who
are supposed to make it work, is that it is inimical to long-range planning.
Ohana units are developed at the decision of the homeowner. County
planners are unable to predict who will choose to put in an ohana unit.
Consequently, especially in Honolulu, where the infrastructure is often oid
and already being used at capacity, gauging future use in upgrading the

infrastructure is difficult.

The solution is not just to oversize the infrastructuve. First, such
expansion is very costly. If ohana users had to shoulder the whole cost, it
is highly unlikely that anyone could afford the permit. Second, some of the
infrastructure, notably sewage svystems, work best only when at or near

'3 Oversizing them will diminish their effectiveness.

capacity.

However, without additional accommodations to meet the desire of
homeowners for ohana zoning, two nedative results occcur. First, those who
truly need ochana zoning and who fall into the categories sought to be

benefitted by the legislature will not be able to obtain the necessary permits.

Second, certain unscrupulous persons who really want an ochana-type
unit will install illegal units anyway. Since these "bootleg” units do not go
through the usual system of check that legal units do, they may lack the
required parking spaces, accentuating an existing on-street parking problem,
and their owners will not pay the water facilities charge, which helps to

subsidize the upkeep and refurbishment of the water system . ?®

1
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The counties then are faced with a problem: how to provide for an
unknown quantity of ohana units. The problem is exacerbated by the fact
that not all those who want ohana units can get them. The specific
categories of use that the legislature finds particularly worthy of
encouragement -- extended families, or families who wish to buy affordable
housing -- may not necessarily be the ones to obtain ohana zoning as ohana
permits are issued on a first-come, first-served basis. Those who request a
permit in order to build ohana units strictly for the rental income may apply
first and exhaust the available infrastructure resources, before the more
appropriate category of homeowner does so. This will then deprive those for

whom the law was enacted of the benefits of ohana zoning.

Restriction to Families

Many people who were interviewed or who completed a survey in the
preparation of this report indicated that they felt that the ohana zoning law
either was limited, or should be limited, to extended famiiy oniy. The
popular name, "ohana zoning,"” apparently misled them, as the ohana zoning

statute makes no such restriction.

Limiting use to family members at first sounds appealing. Hawaii has a
long tradition of respect for the elderly and for extended families, and this
restriction would benefit both. 1t would aiso curb specuiation, and, as there
would be fewer units, it would result in a smaller impact on any given

neighborhood.

But four problems exist with this idea. The first is a question of
constitutional law: could a state legally restrict use of ohana units to family
members only? A detailed analysis of this issue is outside the scope of this
report, but it would certainly need to be thoroughly investigated from a legal

aspect before any restriction could be considered.??

The second drawback in restricting ohana zoning to families is that

ohana zoning, even when used for non-family members, helps to alleviate the

i2
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housing shortages experienced by all four counties. Third, the family
restriction works as long as there are family members who are available to
occupy the ohana unit. But young couples may eventually move to their own
home, and elderly relatives will eventually pass on. [f the unit must remain
vacant because no family member is available to live there, not only is a
valuable resource wasted, but the family may be caught in a financial bind if
it is unable to realize any income at all from the unit to offset the payments
on the debt incurred to build the unit. In a worst-case situation, this
restriction could devastate the family if the loss of income from the unit that

must remain vacant leads to foreclosure on the entire lot.?2??

Finally, enforcement of a family restriction would be difficult. One
county has already indicated that it would not approve a family limitation as it

would be too hard to enforce.??

While limiting ohana zoning to extended family members is initially an
appealing idea, as it would appear to promote a concept near and dear to
many in the State as well as seeming to act as a curb on improper usage,
such a restriction has definite drawbacks that might result in thwarting the

statute entirely.

Bars to Ohana Zoning: Restrictive Covenants

The issue of putting more than one house on a lot predates the ohana
zoning issue.?** To forestall this possibility, some developers put restrictive
covenanis in the deeds to the lots. These restrictive covenants, among other
things, can restrain the building of more than one home on a lot. The issue
raised by these covenant is whether they are superseded by the ohana zoning

taw, or whether the ohana statute overrides the covenant.

Although a full legal analysis of this issue is outside the scope of this
report, a well-reasoned law review article on this topic exists which sheds
light on the answer.?® The article notes that "when a conflict arises between

a zoning ordinance and a private covenani, the most restrictive lawful

13
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provision will be enforced.” (Footnote omitted)?® In the chana situation, the

most restrictive provision would be the covenant forbidding a second home.

The article does bring up several situations in which a more restrictive
private covenant would not be enforced. For instance, if the covenant
infringed on a fundamental right or is contrary to public policy, its
enforcement can be prohibited under the Fourteenth Amendment to the United

27 An example of this would be a covenant

States Constitution by the courts.
to sell property oniy to members of the Caucasian race.?® At this point,
however, neither the federal nor the Hawaii courts recognize the right to
housing as a fundamental right. Also, public policy in this State does not
appear to have evolved to the point where it would invalidate a restrictive
covenant.?? Merely amending the statute, then, would probably not override
these covenants unless the amendment was accompanied by a distinct, stated
policy change that private covenants are to be subordinated to the

legislature’s attempts to increase the housing supply.

Strict application of zoning principles might also be a means to invalidate
the covenants: the Hawaii courts could, as s few other states have, require
private landowners to consider the health, safety, and welfare of the public
in promulgating their covenants. Since these covenants would need to meet
the zoning standards, they would be invalid if their provisions contravened

the existing ohana zoning regulations,®®

The court might possibly invalidate covenants if the court feels that they
impose on  family relationships, which in c¢ertain circumstances are
fundamentally protected rights.’! However, as neither the statute nor the
counties’ ordinances require occupancy by family members, at least at this

time that argument lacks merit.??

Although private covenants, under the present state of the law, appear
to be valid, they are not effective until they are enforced. The responsibility
for enforcing them does not lie with the government,®® it lies with the other
private individuals involved with the covenant, as the covenant is intended

for their benefit.** However, to be effective, homeowner enforcement must

14
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be prompt and consistent. If a homecwner or community association chooses
not to object to the first violation of the private covenant, they may be

deemed to have waived their right to object to subsequent violations.®?

As of 1984, approximately 9,000 lots in Honolulu alone were affected by
this type of restrictive covenant.?® The legislature would have to take the
bold step of either finding housing to be some type of protected right, or
apply zoning principles generally and the ohana zoning law specifically to
restrictive covenants, in order to abolish the covenants. Either of these
steps would be innovative. [f the legislature chooses not to take these steps,
the restrictive covenants stilli may fail if they are not enforced. Before the
legislature makes a decision on this matter, a determination should be made as
to where these restricted lots are, especially in Honolulu, for ohana zoning is
so limited in Honolulu that lots subject to the covenants may be in areas
which are not otherwise eligible for chana zoning, thus negating or limiting

the effects of any legislative action.

Ohana is Not the Ultimate Solution

When reviewing this report, it must be kept in mind that chana zoning
was recognized from its inception as only a partial solution for Hawaii's
housing problems.?7 Ohana zoning is fulfilling its role as a source of
additional housing. its probiems -- lack of availability and high cost -- are
similar to Hawaii's general housing problems, and should not be considered

serious enough to warrant termination of the program.3®

15



Chapter 3

OHANA ZONING IN HONOLULU

The City and County of Honolulu has experienced the highest number of
requests for bhana zoning. As many ohana-eligible areas are among the older
neighborhoods, infrastructure problems are considerable. While Honolulu may
have the most problems with ohana zoning, its problems are not dissimilar

from those of its sister counties.

The Ordinance
Honolulu's chana zoning ordinance! states:

Two dwelling units {either separate or in a single structure)
may be located on a residentially zoned lot, with the folliowing

limitations:

A. All provisions of the zoning district shall apply
except the oprovisions on the number of dwelling units

permitted on a zoning lot.
B. These Chana Dwelling provisions shall not apply to
lots within a Zero Lot Line project, Cluster Housing

Project, Planned Development-Housing or duplex unit lots.

€. The following public facilities are reguired to

service the lot:

{13} The sewer capacity shall be approved in writing by

the Department of Public Works.
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(2) The availability of water shall be confirmed in

writing by the Board of Water Supply.

(3) Approval in writing from the Honclulu Fire
Department is required for all parcels served by

private streets.

(4) The lot must have direct access te a street which

has a minimum paved roadway width of 16 feet.

L. Public facilities clearance may be obtained priox
te application for a building permit. Forms for public
facilities <clearance will be available at the Building
Department and Department of Land Utilization. The form,
approved by all agencies, shall be submitted with the
building permit application. Where complete plans and
specifications are submitted for building permit application
processing, the submission of the public facilities
clearance form will be attached with the building permit and

processed concurrently.

E. Neither the Director nor the Zoning Board of
Appeals shall have the authority to modify Subsection C.,

above. (Italics omitted.)}

The most noteworthy part of the ordinance is the relative lack of
restriction. Only three elements of the infrastructure are to be examined:
sewer, water, and roads. The ohana zoning statute does not limit county
restriction to these areas: in fact, the legisiative history of the statute
indicates that ohana zoning is permitted on lots “which c¢an reasonably
accommodate such increased density,” and that in addition te the usual zoning
recuirements, the statute Talso enables counties to establish additional
requirements.” (Emphasis added.}® Honolulu, as is true of the other
counties, has much more leeway to control ohana zoning than it is actually

using.
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The ohana zoning permit process is straightforward. A copy of the
permit is attached as Appendix D. The applicant takes the permit to the four
departments: the Building Department, to determine whether the parcel is
zoned residential and is in an area generally identified as ohana eligible; the
department of public works, to determine sewer adequacy; the fire
department, to determine road access; and the board of water supply. There
is a separate, stamped box for the department of transportation services to
indicate whether the parcel meets the minimum roadway requirements. All the
requirements must be met, and no wvariances can be obtained for non-
conforming parcels. The form also asks the applicant to indicate whether

there is sufficient room for two additional parking stalls.

The Building Department receives the completed permit. Obtaining the

signatures takes about two days.

The problems with ohana zoning in Honolulu lie not with the process but
with the inadequacy of the infrastructure. When the ohana zoning ordinance
was first enacted, the county originally had anticipated that much of the
older urban area would be eligible: one publication indicated eligibility for
Hawaii Kai, Kailua, Wahiawa, and all of the central urban core, from Salt
Lake to Walalae Nui.® However, problems with sewers and water were
discovered, and the eligible areas shrank. At present, small areas of

eligibility are scattered throughout the county (see Appendix F).

Sewer

Honolulu's most severe infrastructure shortage has occurred in the area
of adequate sewerage systems. Most of the county is on an island-wide sewer
system, composed of eleven waste-water treatment pilants. Each plant s
broken down into interceptor sewers, which are in turn broken down into
trunks, which are broken down into mains. Each main services about 4,000
people, living in about 1,000 homes.® These projects were designed to handle

the actual projected flow for each area. An excess capacity was not built

18



OHANA ZONING IN HONOLULU

into the system, as the treatment plants work best when at or near full

capacity.®

Ohana units, not being factored into the planning stages of the sewage
system, can overload the sewers. In its early days, when large portions of
the county were nominally eligible for ohana zoning, up to 40% of the
applications were rejected because of inadequate sewers® The cost of sewer
improvements that would increase sewage capacity would be substantial,” and
may be too speculative to justify the expense, given the fact that future

ohana development, because it is done by the individual, is unpredictable.

The problem is compounded by the fact that at this point, unlike the
situation with the water infrastructure, people who add ohana units are not
required to pay a fee to obtain the sewer hook-up. At the time of this
report, the City Council was considering a proposal to impose a sewer fee,
called a "wastewater system facility charge,” for projects, developments, and
ohana units which would be used to improve the sewer system.® The fee
would help pay for expansions to the system and additions to handle
increased usage. if this bill passes, it would also help "repay"” the moneys
already expended by the county for the sewer system, which benefits both

ohana unit owners and the general pubiic.

Proliferation of ohana units, when combined with the shortfalls of the
sewer system, wmay thwart the plans of developers. According to the
Department of Public Works, the department does not impose sewer
requirements on new subdivisions; rather, the developer tells the department
how many units it intends to build, and the department will respond with the
statistics on the number and types of lines to put in. If the developer does
not take possible cohana usage into consideration, adequate reserve sewer
capacity may not exist. [f the developer is building a series of phases, it is
possible that ohana units on the earlier phases may preempt encugh sewage

capacity so that development of later phases is precluded.

There is one possible solution to the limited sewer capacity: cesspools.?

At present, one cesspool is permitted on each 5,000 square foot iot,'? so a
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lot must be at least 10,000 square feet to support 2 cesspools, one for the
main and one for the chana unit. However, aithough the wording of the
chana statute does not prohibit use of cesspools in determining the adequacy
of the infrastructure, the Honolulu ordinance specifically calls for a
determination of the adequacy of the sewer system, which has been

interpreted so far by the county as excluding cesspools.*?

Thus, at this time, cesspools cannot be used to alleviate problems of
sewage capacity. Any change which would allow them to be used for ohana
zoning, as they presently are in the other counties, could come directly
through county modification of its own ordinance, without the need for state

mandate.

If the county were to choose to use cesspools, a new set of problems
would arise. The first is jurisdiction. Until 1984, cesspools came under the
sole jurisdiction of the Department of Health.'* The county had no control
over cesspool requirements, which may have been one of the reasons
cesspools were not accepted: that would have put them into the anomolous
situation of having the State partially regulate the county ohana zoning
process. In 1984, jurisdiction over the cesspools was transferred to the
counties, '? although the transfer does not formally take effect until the State
releases start-up funds, which has not yet been done. However, no funding
to monitor the cesspools has yet been implemented, so the counties have not

vet taken over control of this area.

Fven when the counties do take control over cesspools, other
considerations may preciude their use in ohana zoning. At present, the
Department of Health requires a certain minimum lot size before it will allow a
cesspool. This size is 5,000 square feet, or 10,000 if both the house and
chana unit are on cesspools. When the counties take over, apparently they

ik

will keep the same minimum requirements, This size factor, and wvarious

siting factors, could preclude the use of cesspools on individual lots.

in summation, the status of the sewer system in the City and County of

Honolulu is the major factor in preventing a more widespread use of ohana
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zoning. Unfortunately, the cost of expanding the sewer system capacity is
quite high. Use of cesspools could partially help alleviate this probiem. This
would aiso help bring ohana to the more rural sections of the island, where
cesspools are more prevalent, and could also be a mechanism to enable the
county to implement ohana zoning on agricultural land, as is presently allowed
in the Hawaii county.!® This change can be implemented by the county

alone, without any changes in the state law.

Water

While water is by no means over-abundant in the City and County of
Honolulu, ohana problems with water are less troublesome than those with
sewers. Once an area has been approved for ohana, the water supply, for
both household use and fire control, has been adequate for the area and no

shortages have been experienced.®®

The board of water supply has noted two probilems related to ohana.
The first is the general public confusion at the apparent randomness of the
availability of ohana zoning. Under the new, more conservative eligibility
areas, houses literally on the same block can differ as to their eligibility.
This perception of ohana zoning as being whimsically allowed is not one that
can be cured by legislative or county action, aithough it should not be
ignored: as stated above, a home is the most valuable tangible asset that the
average person owns. Ohana zoning infringes on that asset by creating a
more crowded neighborhood. Conversations with members of the public and
the neighborhood boards indicate that people are more willing to accept the
impact of chana zoning if they feel it is being used for family needs, and not
for profit. Similarly, ohana zoning will be tolerated more readily if its

limitations and availability are clearly explained to the public.

The second problem also arises in the sewer situation, and stems from
the inability to predict or plan for development of ochana units. A developer
of a project is responsible for developing the water supply to the area.

After the water system is completed, it is turned over to the board of water
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supply. If the project encompasses several phases, it is possible that ohana
units buif on the initial phases can use up the excess water capacity, leaving
the later phases with insufficient water. The board of water supply is
currently trying to give developers a commitment for additional facility usage

to avoid this problem,

Streets

Determining the availability of a street of the proper width is the
province of 2 departments: the Department of Transportation Services and
the Fire Department. The Fire Department apparently uses a map that
indicates whether the street appurtenant to the lot meets the sixteen-foot
road requirement. The Fire Department characterizes its participation in the

ohana process as 'minute."?’

The department has never rejected an
application for road width which is inadequate under the fire code, although
the department would prefer to increase the width to the standard twenty

feet 1'%

The fire department becomes more involved with the process when the
proposed ohana unit will be 150 feet or more away from the road. The
department will then require construction of a tweniy-foot road to the unit,
which is the minimum width required under the fire code. The Department of
Transportation Services (DTS} enters into the picture if there is some
guestion as to the width of the roadway. The DTS will go out to the site
and measure the width. The DTS, like the fire department, is not happy
with the sixteen-foot minimum, and would like to see the width be increased

to eighteen feet for dead-end roads, and twenty feet for all other roads.??®

Parking

The sixteen-foot road width is the minimum width for a two-iane roadway

when used for traffic circulation only, and not for parking. A twenty-foot

roadway is the minimum width necessary for a tiwo-lane roadway with

B
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on-the-street parking. Although the parking requirement of two stalls for
each ohana unit is supposed to ensure adequate off-street parking, in reality,
on-the-street parking seems to have increased, both from visitors to the units
and because the occupants of many ohana units have more than two cars.
Since ohana unit size is not regulated other than having to meet the normal
zoning setback reguirements, large multi-bedroom units can be constructed,
and if occupied by families with teenaged children, three or more cars may

easily be owned by the family.

Both problems with roadways -- street width and parking-- arise from
standards set by the county ordinance, not State law. If adjustments need to

be made in this area, the county can do so by amending its own ordinance.?°®

Social Impact

The social impact of ohana zoning cannot be ignored. A significant
number of families have benefitted from ohana zoning, both in ways intended

and unintended by the legislature.

First, a great number of families are using ohana zoning to aid their
extended families. The county sent out a survey in July of 1984, one of the
purposes of which was to determine if family members were using the ohana
unit.?*'  Sixty-seven percent, or two-thirds, of the respondents indicated

that family members were living in the ohana units.

In the preparation of this report, the Legislative Reference Bureau sent
out a survey to determine whether family members were currently using the
ohana units. The survey was sent to all Oahu homes which had applied for
ohana units and for which the DLU records indicated that an ohana unit had
been completed.?? The survey showed that 68% of the original occupants of
the ohana units were family members, and that currently, 58% of the
occupants are. Some of the comments by the participants in the Legislative
Reference Bureau survey indicated that family members were living together

so that family members could care for each other, and others indicated that
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family members were renting the ohana unit -- or using it without cost -~
out of economic necessity. These types of usage meet the legisiative goai of
encouraging the extended family, and the not specifically mentioned but also
laudable goal of providing affordable housing -- although not the specific
legislative goal of providing for the purchase of affordable housing.
However, it should be noted that, to some extent, those two goals create
different statistics. Unless the ohana unit is sold under the Horizontal
Property Regime {condominium law), which presently is done in only 5.3% of
the cases,?? the family will have to move out of the ohana unit to be able to
finally purchase their own home. Moving away to purchase a home undercuts
the goal of preserving the extended family, and opens up the ohana unit for

use by others -- either relatives or strangers.

Thus, one way to interpret the data would be to note that a decrease in
the numbers of related families occupying the ohana units could be occurring
because those families have succeeded in buying their own homes. In fact,
the recent Legisiative Reference Bureau study does show a distinct deciine in

family usage, as demonstrated in the following table:

Originally intended for Originally intended for

use by relatives: use by non-relatives:
267 55

First use by relatives: First use by non-relatives:
256 46

Present use by relatives: Present use by non-relatives:
174 77

This table shows that usage by relatives declined by 10%, to 58% from
68%, while usage of ohana units by non-relatives increased by the same

amount, to 25% from 15%.7%*

A number of reasons exist, besides family care, for families to continue
living in ohana units even if they are financially abie to afford homes of their
own. Some of those reasons are: availability of relatives for childcare;

waiting for outside conditions (e.g., mortgages rates] to become more
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favorable; representation of relatives that if they remain, they will be deeded
or willed the property; attachment to the neighborhood; attachment to the

schoo! system; and desire to save money for other geoals (such as education}.

Unfortunately, social problems have also arisen concerning ohans zoning.
One of the foremost is the inability of the county to pilan its developments, as
the county cannot predict who will apply for and construct an ohana unit.?®
in a worst-case scenario, where a whole neighborhood constructs ohana units,
the entire tract simply becomes doubily dense. However, the real "worst
case” for ohana zoning, from a societal and not a planning point of view, is
not where the wholie neighborhood goes chana, but when only a portion does,
and has a significant impact on the quality of life on their non-ohana

neighbors, which is perceived as detrimental.

Increased density leads to an increasingly crowded neighborhood: there
is less green open space, more cars parked on the streets, more people, and
more necise. While some neighborhoods have adjusted to this added impact,
others, particularly in Kaimuki, Kailua, and Manoca, are frustrated by what
they perceive as a decrease in the quality of life in the area.?® A
particularly ironic result is the potential impact on real property taxes, which
are based on the value of the property. Land with an ohana unit built on it
has greater value, and is taxed at a higher rate. Should iand that has ohana
capability be taxed at a higher rate, even if that capability is presently not
being exercised? Should land in a neighborhood, even though iself not
eligible for ohana zoning, have greater value and be taxed at a higher rate
because it is surrounded by higher-value chana-built property? These are
legitimate, worrisome questions for a homeowner, whose tax assessment could
be increased even though the homeowner feels that the quality of the
neighbeorhood has decreased.?’ An increased assessment from ohana zoning
may be more threatening to the homeowner than a similar assessment increase
caused by a density increase from other types of re-zoning, because chana

zoning can appear without prior notice or hearing.

At the moment, these remain theoretical guestions, because the county

department of finance is only revising property taxes for units that actually
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do have the chana units.*® The department of finance has indicated that it
will adjust the real property assessment based on sales for non-ohana units in
a crowded, doubly-dense ohana area.?® The department retains the ability to
increase the value of ohana-eligible units, and any such change in policy is
purely a matter of county rather than state law, since real property taxes are

the province of the counties and not the State.

The last societal problem is the unavailability of ohana zoning for those
who want it. Honolulu, like the other counties, is in the midst of a shortage
of affordable housing, both for sale and for rent.®" The rental market, in

"#1 QOhana zoning is a partial

particular, has been described as "very tight.
answer to this probfem, but only limited areas of Honolulu are eligible for
ohana zoning. Law-abiding citizens who live in other areas are frustrated
and do not always appear to understand the reason for the denial of their
application. "Bootleg” ohana units installed by lawbreakers can have a
serious impact on the infrastructure resources as, unlike applicants who go
through the process, bootleg owners do not pay the water systems fee that
helps improve the system, and may not construct the unit up to code
standards, thereby endangering those who live there. Bootleg units leech off
the system and overcrowd already taxed resources. To the extent, however,
that these problems stem from the inability or unwillingness of any county fo
educate its citizens about, or enforce, its own zoning ordinances, they wili

not be ameliorated by amendments to the state ohana zoning statute.

Variances

A variance is a waiver of zoning standards which effectively legalizes an
otherwise non-conforming building or structure. Requests for variances are

¥z Zoning standards, according

reviewed by the Director of Land Utilization.
to the City and County Charter®? concern location, height, bulk, and size of
buildings and other structure, area of vards, courts, off-street parking,
open spaces, density of population, and use of the buildings. These types of

variances are permitted for chana units. "
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But ohana zoning infrastructural standards, in contrast, are concerned
with approval by other county departments. The heads of the various

3% Those departments

departmentis are trained professionals in their areas.
operate under regulations that are not contained in the Land Use
Ordinance.*® Although the ochana zoning ordinance itself is found in the
Land Use Ordinance, the Honolulu Corporation Counsel has issued an opinion
that the Zoning Board of Appeals {which previousiy reviewed variances) does
not have jurisdiction to wvary infrastructure requirements for ohana zoning
because the board simply does not have jurisdiction over issues which relate
to health, life, and safety standards established by other agencies.??’ The
decision of the various agencies on the availability of infrastructure resources
is outside the jurisdiction of the Director of Land Utilization and may not be

varied.

Although these intrastructure requirements cannot be varied, one bright
spot for those not currently eligible is the fact that the ohana eligible areas
are not static: as resources in various areas become available, areas are
opened up for ohana zoning. For example, in June of 1987, Niu, Aina Haina,
and parts of Kahala and Kaimuki/Waialae became eligible for ohana zoning.*®
Conversely, when infrastructure resources are at maximum capacity, those
areas are removed from ohana zoning eligibility. While, due to the cost of
increasing the capacity of the infrastructure,®® ohana eligibility will probably
not occur county-wide in the near future, further expansion of eligibility is

possible.

Selling Ohana Units Under the Horizontal Property Regime

An ohana permit merely gives a homeowner the right to construct a
second unit on the homeowner's property. It does not give that second unit
an interest in the property. In fact, financial institutions generally treat
the ohana unit as an extension of the main dwelling, and use as security both

homes and the underlying real property.?
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{f a homeowner wants to sell the unit and part of the lot, to create a
second, legally separate property, the homeowner can use one of two routes.
One route is subdivision under chapter 22, of the Revised Ordinances of
Honolulu, 1883. This process so far does not appear to have been used in
Hawaii to sell ohana units. The second way to separate the property so the
ohana unit can be sold separately is to make the ochana unit a condominium
under the Horizontal Property Regime (HPR) law.*? To date, the HPR

method has been used infrequently, if at all, in the other counties.

There are two advantages to selling ohana units under the HPR. First,
the sale of the units comports with the second specified legislative goal of
providing for the purchase of affordable housing. Second, the sale of the
unit creates independent legal and financial liability for the unit. The
importance of this option arises where, for example, parents build an chana
unit for one of their children, on the representation of the child that he or
she will pay the mortgage for the ohana unit. If the chiid should fail or be
unable to pay on the mortgage, and the parents owning the main unit are
either unaware of the default in payment or are unable to pay themselves, the

whole property, including the main dwelling, could be foreclosed upon.

But if the ohana unit is sold under the HPR, and the mortgage loan is
refinanced so that all financial responsibility for the ohana unit is placed on
that unit and its property, and not on the main dwelling, the owners of the
main dwelling would no longer be responsibie for any failure of the ohana
unit owner to pay the mortgage. This system is a valuable tool to protect

family assets.

The negative impact of applying the HPR to ohana units occurs when the
ohana unit is used for speculation. [n some neighborhoods, notably Manoa,
units have been offered and sold to non-relatives for over 3$250,000. Now
that portions of Kahala have been opened up for ohana zoning, the same type

of expensive, upscale ohana unit housing can probably be expected.

The problem with speculative sales of this type is that the market they
target is the market of peopie who already can afford housing. Whether it is
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in Manoa, Kahala, Waialae-1ki, Tantalus, or Nuuanu, peopie who can afford
$300,000 homes will be able to buy them. But by the legislature’s statement
that ohana zoning was meant to provide affordable housing, the Legislature
implicitly recognized the need for lower and moderate income housing. As
mentioned above, ohana resources are limited, and should probably be
reserved for the more needy cases, which would be for family members and

for affordable low-income housing.

A second, perhaps more pernicious type of speculation occurs when both
units are sold for use as rental housing. Under this scenario, even the
argument sometimes used that the ohana unit is needed to help finance the
owner's own home is completely lacking. The detrimental aspect of this use,
of course, is that property used solely for rental purposes tends not to be
the most affordable.

Yet limiting application of the HPR to curb speculation contains its own
problems. The legislature has specifically stated that one purpose of the
ohana statute is to provide for the purchase of housing. That intent would
need to be reevaluated before the application of the MPR to ohana units could
be constrained. Second, one use of the HPR is beneficial to families, that of
separating the financial interests in the property, and the utility of that

safeguard must be weighed against the apparent abuses.

The counties could not perform these changes on their own: since the
HPR is a state statute, the legislature would have to revise the law. If the
State wanted to cut back on speculative use of ohana units, the State could
forbid the application of the HPR to ohana units unless the purchaser was a
family member of the applicant.®? Yet that would not be a totai solution, for
the family member who makes the initial purchase could then turn around and
sell the unit to a non-relative. Reguiring relatives who purchase the unit to
live in it for a certain minimum period before it could be rented or sold might

be effective in curbing speculative sales due to the deiay.

Another type of abuse is sale of an ohana unit which is then used by its

new owner as a rental unit. Some respondents to the survey indicated that
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they needed the rental income from the ohana unit is order to afford the
mortgage on the main home. That is perhaps questionable usage of an ohana
unit, given the stated legislative intent. When an ohana unit is sold strictly
as an invesiment device, the use is even less connected to the legisiative
purpose as the owner lacks even the rationale that the ohana unit enables him

or her to afford a home to begin with. The use is strictly speculative.

One way to prohibit this particular type of speculative use is to require
that ail ohana units sold under the HPR to be owner-occupied, either
permanently or for a minimum number of years. This would forestall the
cbvious speculative use by the ohana owner, although, of course, it would
still not prevent speculative gain to the original owner who sells the ohana

unit.

The statistics show that at this point, only 5.3% of the ohana units are
being sold under the HPR.*?® So at the present the need for controls, if the

legislature finds them necessary, is not particularly pressing.

Evaluation

The chana zoning program in Honolulu has benefitted approximately 800

applicants during the past five years.*®

Statistics show that approximately
58% of the units are occupied by family members, which accords with the
legislative goal of preserving extended family living situations. The
remaining rental units serve a legitimate, although not specifically
enumerated, purpose of providing housing. Some of the few units that have
been sold may comply with the goal of providing for the purchase of
affordable housing, but in some cases sale of units have been used for
speculation, which appears to be contrary to the legislative intent. However,
steps to control speculation are not easy to implement in a constitutional and
equitable manner and at best will probably mitigate, rather than eliminate, the

problem.
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The demand for ohana zoning outstrips the ability of the county
infrastructure to supply it. As water, sewers, and roads improve, more
areas are being added to the ohana eligible areas, but since these
improvements are to the overall system and are not generally designed to
support ochana units, areas are opening up only sporadically. While some
areas are opening up, others are closing down because their capacity has
been met. The State could attempt to mandate infrastructure improvements,
but without a substantial outlay of state funds, such a mandate would be

useless,

The City and County of Honolulu supported a review of the ohana zoning
law because it wanted more discretion in implementation.*® Yet for the most
part, the ohana zoning statute is broad and fiexible enough for the counties
to make major modifications. Since the statute and legislative history give the
counties the ability to make "other requirements” to ensure that the "public
facilities" are adequate to service the ohana wunits, the county could
presumably look at other facilities, such as awvailability of schools, parks and
other green areas, or uncrowded roadways, to determine availability. This
would make the permit process more complicated, but could fine-tune ohana

zoning in neighborhoods that are already densely populated.

The Legistative Reference Bureau asked the counties to submit suggested
changes to the state statute. The suggestion from Honolulu was that a
version of House Bill No. 244, 1987 Regular Session, be enacted. That bill
provides that each county adopt reasonable standards that allow accessory
dwelling units in accordance with zoning ordinances and rules, and general
plan and development plan policies. No specific changes were given, and
thus this report cannot comment on what, if anything, Honolulu would do to

implement or restrict ohana zoning.

Ohana zoning is working in Honolulu. [t is not offered as widely as it
ts wanted, and the selling of chana units under the Horizontal Property
Regime may need to be re-evaluated. However, it has provided affordable
housing and permitted many families to stay close together. Those results

should not be overlooked merely because the system is not ideal.
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OHANA ZONING IN MAUI COUNTY

Maui® has the most regulated chana zoning scheme, including several
innovative provisions which the other counties might want to consider. As
such, it also shows elements of the flexibility which is inherent in the ohana
zoning law. As in the case of Honolulu, Maui has a housing shortage, so
ohana zoning, whether or not it fulfills the specified legislative intent,

benefits the people of the county by providing needed housing.

The Ordinance

The Maui ohana ordinance? contains a purpose section which parallels
that of the state statute, finding a2 need to secure additional housing and

preserve the extended family., The section continues:

The Council is at the same time mindful of the need to secure the
quality of 1ife in such residential areas by ensuring that
infrastructural facilities are adequate to support the higher
densities and by maintaining a vigorous effort to preserve open
space and air and light to the extent possible. Accordingly, the
Council finds that lots containing an area of less than 7,500 sguare
feet are not large enough to accommodate more than one dwelling

unit.

Thus, Maui's ordinance differs from Honolulu's in that it establishes a
minimum iot size for ohana zoning. This limitation is a proper exercise of the
power delegated to the counties, for, as indicated in the legizsiative history,
the counties were instructed to apply ohana zoning to areas which can
"reasonably accommodate” the increased density. Requiring a minimum lot

size faor ohana zoning appears to be rationally related to ensuring that a lot
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can accommodate the extra unit and therefore would be within the scope of

that parameter.

The Maui ordinance makes all other zoning requirements applicabie. The
fuil text of the Maui ordinance is set forth in Appendix C. It timits
application of ohana zoning to five types of districts: residential, apartment,
hotel, interim zoning, and state land use rural districts. [t also restricts

ohana zoning from applying to duplex and planned development lots.?
Most innovatively,. the Maui ordinance prescribes a maximum ohana unit
size. This maximum is pegged to the square footage of the lot, as described

in the table below.*

Maximum Gross

Lot Area Covered Floor Area
7,500 to 9,999 500 square feet
10,000 to 21,779 6G0 square feet
21,780 to 43,559 700 square feet
43,560 to 87,119 800 square feet
87,120 or greater 1,060 square feet

There is a separate set of maximum dimensions for cumulative floor area

of uncovered walkways and lanais.®

The ordinance requires only one parking stall, in contrast to the other

counties, which require two.®

Maui also has infrastructure requirements, the pertinent provisions of

which are printed below:

Public facilities required. The following public facilities are required to

service the lot:
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AL Adequacy of sewage disposal system. This shall be
secured in writing from the department of public works for public
sewage systems and the state (sic) of Mawail Department of Health

for cesspools, septic tanks and private sewage systems;

B. Adequacy of water supply. This shall be secured in

writing from the department of water supply;

C. Adequacy of fire protection from all lots served by private
streets. This shall be secured in writing from the department of

fire control;

D. Adequacy of street. The lot must have direct access to a
street which has a minimum paved roadway width of sixteen feet
and which the director of public works determines to be adequate

for the proposed construction.’

The major difference in infrastructure requirements, as compared to
Honolulu, is that the Maui ordinance permits the use of cesspools and other

types of private sewers.

The Application Process

The procedure for obtaining an ohana zoning permit is very similar to
that found in Honolulu. The applicant is given a public facilities clearance
form to take to the various agencies that monitor sewer, water, and streets,
for their review. Once all signatures are obtained, the applicant returns the
form to the Department of Public Works. A copy of the permit can be found
in Appendix D.

Unfortunately, Maui lacks statistics on how many appiications have been

accepted or rejected. However, as the Department of Water Supply states

that it has never rejected a permit application, and the use of cesspoois is an
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option for many applicants, the rejection rate could reasonably be expected to

he on the low side.

One difference from Honolulu in actual implementation is that Maui does
not have a comprehensive infrastructure overview as Honolulu does.® Thus,
there is no map, as there is in Honclulu, which outlines areas generally
eligible for ohana zoning: each petition is evaluated on a case-by-case basis

by each department.

The Housing Shortage

Maui's overall format seems well designed to control at least one of the
problems that plagues ohana zoning: the drain on resources. Because the
unit size is limited, less water and sewer usage can be expected. However,
that same format has a concomitant drawback: it makes the units less useful,

as they house fewer people.

Maui, like Honolulu, is in the grip of a serious housing shortage.?
Increasing reports have been made of families living in vans or in tents in

'®  Ohana zoning might serve as a partial solution to this

sugarcane fields.
problem, but the lack of statistics make it impossible to calculate the effect of
chana zoning on the shortage. At this point, Maui does not have statistics
on the number of ohana units and number of people they house, much less
the ability to determine how many units are utilized by extended families as

compared to non-relatives. A synopsis of Maui's particular problems follows.

Zoning Requirements

Maui's ordinance weighs maximum utility of the unit against concern for
the living environment, and decides in favor of the latter. The minimum lot
size, the maximum unit size, and the maximum covered area limitation restrict
the impact of the unit on the area. However, the {imit on the unit size

undeniably decreases their utility.
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The Maui Board of Variances and Appeals formerly received numerous
petitions for variances to increase the size of the unit, which were routinely
granted. But last vear the Board received a resolution from the Maui County
Council asking them not to thwart the intent of the ordinance.® Since that
time, no variances have been granted. However, at least one proposal has
been introduced to increase the size maximums an extra 250 square feet

each.?*?

Sewage

Maui does permit ohana units to use a cesspool rather than requiring
them to be on the sewer system. The Department of Health regulations
require a 10,000 square foot lot requirement®® for ohana units on cesspool --
5,000 minimum per dwelling. This means that units with a square footage of
7,500 to 9,999 square feet, although technically eligible for ohana, will fail to

meet the ohana requirements if the lot is not on the sewer system.

Water

Maui estimates that an ohana unit, because of its size restriction, uses
only 35 ~ 40% of the water that the main unit does.'* The county thus tries
to recognize this lesser usage and support ohana zoning by charging half of

the current rate for its meter hook-up.?'®

Maui, like the other islands, has its wet and dry areas. The Water
Department has never rejected an ohana permit due to a shortage of water,
but in the "up-country” areas, the department will grant permission only on
the condition that it will not install another pipe. This means that the
original pipe that services the main house will have to service the ohana unit

as weill, which can result in decreased water pressure for both units.
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Streets

Another conflict arises with the parking space requirement. Maui stands
alone among the counties in requiring only one additional stall per unit.
County officials note that this, in general, is too small: the severe on-street
parking problem in more populous areas shuts some streets down to one
useable lane. This is a problem which can be soived by the county itself, by

requiring more off-street parking stalls.

Enforcement

According te county officials, abuse of the ohana zoning concept exists
and the number of enforcement personnel is insufficient to correct these
abuses. One type of abuse is a true ochana zoning abuse and results from
the size restrictions: after constructing an attached ohana unit and going
through the inspection process, the owner simply knocks down the interior
wall separating the two units and expands the ohana unit. A second type of
abuse is not an ohana zoning abuse per se, but it contributes to giving ohana
zoning a bad name. Some owners construct a unit ostensibly as an
outbuilding. After inspection, the owner illegally installs kitchen facilities,
making the unit a separate dwelling unit. This contributes to the over-
crowding a neighborhood experiences and can be a source of tension between

neighbors,

The county has insufficent resources to adequately police ohana abuses.
The zoning enforcement division of the Department of Public Works has had a
personnel shortage and has been unable to crack down on offenders.®® Part
of the probiem alsc lies in a legal inability to obtain a search warrant without
certain minimum knowledge requirements.!’ At least one county official has
indicated a belief that chana zoning is a state mandate and that consequently

the state should contribute funds to enforce the law.
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Restrictive Covenants

Maui County, like the City and County of Honolulu, does not want to
become involved in the enforcement of private covenants that might prohibit
ohana zoning., The county’s position is that enforcement should be left up to
the relevant homeowners’ association.!® Maui did become involved with
covenant enforcement in the Lahaina area in a buy-back program along with
the HMawaii Mousing Authority, but has no plans to become involved on a

regular basis.'?®

Property Taxes

The Real Property Tax Division of the Maui Department of Finance looks
at two factors when it assesses real property. One is the value of the land
itself, and the other is the value of the improvements on the land. In the
case of ohana zoning, the improvement in the form of the ohana unit will not
be assessed until it is built. The mere fact that a homeowner has a permit

will not cause that part of the assessment to rise.

But the wvaluation of the land itself may be affected merely because it is
in an ohana-zoned area, whether or not the particular property has a permit
or is even eligible for a permit. The land value is based on market sales in
the area. |f ohana-eligible or ohana-zoned homes in the area command a
higher price in the market, those prices may be used as comparables which

would increase the assessment for neighboring parcels.?®

Limitation to Family Members

At the time Maui enacted its ordinance, Maui could have effectively
limited ohana zoning to family members only, according to Councilmember
Velma M. Santos. When the ohana statute was enacted, Maui already had a
guest cottage ordinance that provided for construction of accessory units that

could not be rented. [If Maui had modified that ordinance, keeping the no-
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rent provision, probably the only persons who would construct and use the
units would be members of an extended family. However, according to
Santos, some of the guest cottages were already being rented illegally. At
jeast under the ohana system, buildings are constructed to code standards
and pay fees that aid in upkeep of the infrastructure. Legalizing the units
puts them under these controls, which benefit the community as a whole, At
any rate, the ohana units, whether rented to family members or not, serve

the valuable purpose of providing badly needed housing.

Evaluation

It is difficult to determine the results of chana zoning on Maui, given
the lack of statistics. The number of extended families using ohana zoning
cannot be determined. Also, according to county officials, it appears that no
units have been scld, either under the HPR law or by subdivision.
Therefore, a strict comparison of Maui's results with the stated goals of the
ohana zoning statute, which are to assist in the purchase of homes and to
preserve the extended family, might iead to the conclusion that ohana zoning

is not "working” in Maui. However, that would be too hasty an assumption.

As discussed above, the goal of providing affordable rental housing,
while not a specific legislative goal, is a worthy one that is needed
throughout the State. The housing crunch on Maui is not going to go away.
New hotels and projects are under construction,??! requiring more and more
workers. As the unemployment rate is a low 5%,2% this need for employees
creates a vacuum that could lure more workers to Maui. These people will

need housing.

Ohana zoning, while blamed for some infrastructure problems, is one
useful safety wvalve that takes care of some housing needs. The blame
associated with ohana, such as increased on-street traffic and consequent
decreased road capacity, is merely a symptom of the general overcrowding.
If affordable, legal housing is not available, people will create and live in

illegal units. Legalizing ohana zoning at least allows some element of
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governmental control over building standards and infrastructure requirements,
and brings a small amount of revenue back into the system for water

improvements.

One of the counties' criticisms that led to this study was the perception
that the counties had little or no contro! over ohana zoning and that more
discretion was needed.?® Yet Maui has imposed significant controls on
density, by limiting minimum size of lot, and preserved more of its green
areas, by limiting maximum size of ohana unit. Maui has also chosen to
permit cesspools, which increase the number of lots avaiiable. Maui now asks

for more autonomy in planning, through greater flexibility in implementation.

One wonders what form that flexibility might take. If Maui seeks to
absolutely block certain parts of the county from eligibility for ohana zoning,
the possible results would be an increase in those places in illegal housing
and a decrease in percentage of individuals housed where the need is greatest
-- where the county is most dense. On the other hand, if Maui seeks to
review ohana on a case-by-case basis as part of its planning policy, the
administrative burden seems immense, although the State should not patronize
the county by taking that option away from it. Although the legislative
Reference Bureau asked for specific suggestions from the county on how to
amend the statute to give the county the flexibiiity it is requesting, no
suggestions were forthcoming. This report therefore cannot comment on any
specific changes and their impact on the county and the ohana zoning

concept,

Maui's thoughtful handling of the ohana situation to date indicates that
the state ohana zoning law is more flexible than some county officials believe.
Taking the county's housing crisis into consideration, Maui's desire for more
"flexibility” in implementation is probably not just a code word for elimination
of ohana zoning. What form that flexibility might take, however, is unknown,
because county officials have not indicated what sort of lesway they need or
even want. As suggested in Chapter 7, a specifically enumerated list of

additional factors the county could consider might give the county the
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fiexibility it is asking for while assuring that ohana zoning remains as a

viable means of increasing the supply of housing.
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Chapter 5

OHANA ZONING ON KAUAI

Kauai has had its own unigue experiences with ohana zoning. Perhaps
the least urbanized of the major islands, its infrastructural problems are
different from the more populous islands. The limited number of ohana units
on Kaual to date gives Kauai County more time to adjust its ordinances to

meeat its needs.

The Ordinance

The Kauai chana zoning ordinance! provides for ohana zoning under the

following restrictions:

Ohana Dwelling Unit. Notwithstanding other provisions to the
contrary, for any residentially zoned lot where only one single-
family residential dwelling is permitted, one additional single-
family residential unit (attached or detached) may be developed,

provided;

(1 All applicable county requirements, not inconsistent with
Section 46-4(c), Hawaii Revised Statutes and the county’'s zoning
provisions applicable to residential use are met, including but not
limited to, building height, setback, maximum lot coverage, parking,

and floor area requirements.

{43 The following public faciliities are found adequate to service

the additional dwelling unit:

42



OHANA ZONING ON KAUAI

A. Public sanitary sewers, an individual wastewater system (or
cesspool}, or a private sanitary sewer system built to County

standards and approved by the Department of Health.

B. For sewered areas, the availability of a public sewer systenm
shall be confirmed in writing by the Department of Public Works.
The availability of a private sewer system shall be confirmed by the

Department of Health.

C. The availability of water shall be confirmed in writing by the

Department of Water.

D. Approval in writing from the Kauai Fire Department is reguired

for all parcels.

E. The lot must have direct access to a street which has a minimum
paved roadway width of sixteen (16) feet continucus to the main

thoroughfare.

(6} Nothing contained in this section shall affect private
covenants or deed restrictions that prohibit the constriction of a

second dwelling unit on any residential lot.

Kauai's ordinance scheme is similar to the others’ in that the normal
zoning requirements apply to ohana units, and special infrastructural approval

is required for water, sewers, and streets.
The Application Process
The process of obtaining the chana zoning permit is the same as in the

other counties: the applicant receives a form which is taken to the pertinent

county authorities to receive infrastructure approval. The form is returned
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to the Department of Planning along with an application for a building permit.

A copy of the permit is contained in Appendix D,

The problems arise from infrastructure limitations. But given Kauai's
shortage of affordable housing, any additions to the housing supply are
helpful.

Sewage

Kauai has made some transition from use of cesspools to a modern sewer
system. Sewers are presently being used in portions of Hanamaulu, Waimea,

Fleele, Lihue, Hanapepe, and the hotel area of Wailua.?

Kauai is the recipient of a federal Environmental Protection Agency
(EPA)} grant, which requires that the county move to 100% hookup in the
sewered areas.’ No permits in areas accessible to the sewage system have
been denied for lack of sewer capacity:® only about 50% of the present

capacity of the wastewater system is being used.®

The State Department of Health currently monitors the cesspool
requirements, which require a minimum lot size of 10,000 square feet.®
According to Councilmember James Tehada, however, lots of this size are a
rarity, as the {ot sizes have generaily decreased in order to make housing
more affordable.” Ohana zoning may have to wait in these areas until a

sewer system is available.

To date, lack of access to sewers and cesspools appears to be a minor

problem.

Water

Although Kaual is acknowledged as containing the rainiest spot in the

world,® potable water is not available everywhere on the island. Kauai has
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two types of water systems: public and private. A homeowner under either

type of system may be eligible for ohana zoning.

Public Water Systems

While Kauai has enough water for primary use for all areas of the isiand,
the county requires the development of an additional source for back-up use,
in the event the primary system becomes unavailable.® In some areas, this
secondary source is not developed, leading to a moratorium on construction.
Currently, there is such a moratorium in the Kalaheo area because it does

% A secondary system is expected to be available by

not have this back-up.
the end of 1987.%* Two other areas, Anahola and Haena, also lack this back-
up capacity. Earlier this year, Kilauea experienced this type of moratorium,
which has since been lifted. According to the water department, the current
moratorium would not prohibit ohana units, although some may have been

denied during the Kilauea moratorium.}?

Private Water Systems

Private water systems are of two types: a complete system, privately
owned by a company, such as those on agricultural land, and those where no
potable water is available and where private wells must be drilled. To date,
the Department of Health is not aware of any ohana zoning applications made

for property on private water systems.!?

Streets

Kauat, like the other counties, reguires a minimum 16 foot road width to
gaulify for ohana zoning. The more rural areas have a substandard road
width, and thus do not qualify for ohana. Generally, only the newer

subdivisions have roads of the requisite width.*
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Social Impact

As of August 1987, only 114 ohana zoning permits had been approved on
Kauai, and of those, well over half (73) were concentrated in the south
(Koloa-Poipu-Kalaheo) and east (Wailua-Kapaa-Anahola)} areas. One estimate
is that a majority, if not all of, the units applied for have been built.'® Yet
for such a small number of units, ohana zoning has caused a great deal of

controversy on Kaual.

The county has the same complaints as the other counties do with the
double density caused by chana zoning, and lack of ability to plan. Although
the county has no statistics on family usage of ohana units, according to one
county planner, the use of ohana units by extended families is minimal.?*®
Ohana is used as an "advertising gimmick” by realtors to increase the value

17

of property. To date, county officials are unaware of any ohana lots being

sold under the Horizontal Property Regime law.

Restrictive Covenants

One of the most heated issues is the applicability of restrictive
covenants. As discussed above, restrictive covenants are agreements put
into deeds which bind subsequent owners. Since deeds are usually recorded,
this information is part of the public record. The type of restrictive
covenant that affects ohana zoning is the type that forbids construction of
more than one house on a fot. Kauai, like all counties other than Hawaii
County, takes the position that enforcement of restrictive covenants is up to
the homeowners association and neighbors of the person breaching the
covenant.'® The county will not intervene in these private disputes involving
the interpretation of covenants, unless the breach of the covenant also

violates county zoning requirements.®®
However, the issue of whether the county should take positive steps to

enforce restrictive covenants by either initiating a law suit against people who

violate the covenant, or by refusing to issue an ohana zoning permit when
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the deed contains a restrictive covenant limiting the number of houses, has
been raised. At present, the latter position is being discussed in the
community.?® An ordinance was proposed that would have required notice to
be given to a neighborhood that an ohana zoning permit was being sought,

but the ordinance did not pass.??

Types of Use

it seems from the limited information available that most ohana units are
being used as rentals to non-relatives.?? County officials were unable to
determine how many, if any, of the ohana units were rented to Kauai

residents, and how many might be being used as vacation rentals to tourists.

it is difficult to evaluate whether ohana zoning on Kauai comports with
the intent of the legislature in enacting the ohana zoning statute. |If the
units are providing the community with rental housing, then, as discussed
above, even though the legislature did not specifically intend fo increase the
supply of rental housing to non-relatives, the result is one that increases the
housing supply. To the extent that ohana units are used as vacation rentals,
this would constitute a type of use not contemplated or intended when the law
was enacted. While vacation rentals do benefit the owner of the unit by
providing income, and may be, as is the case in Honolulu, necessary to the
owner's ability to afford the main unit, given the housing shortage on Kauai,
the best interest of the community would be much better served by ensuring

that the chana units increase the housing supply for residents. ??

Property Taxes

Ohana zoning may have some impact on real property taxes for
neighboring lots. According to the Real Estate Tax Division of the Kauai
Department of Finance, land values on Kauai are based on the sales of vacant
land in the area. If the market responds to ohana-zoned property as being

more valuable, then the assessment of land in the area rises.?*
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Areas Eligible for Ohana

Ohana zoning on Kauai is limited to residential districts only, despite the
fact that the statute states that ochana zoning is permitted on "any lot where
a residential dwelling unit is permitted.” The legislative history of the
statute specifically indicates that this language was used fo increase the scope
of ohana zoning to include "areas ... not specifically zoned for residential use

(for example, apartment, hotel, etc.)"?%

However, Kauail focused not on that part of the legisiative history, but
on the later portion which permits the counties to “establish additional
requirements” to ohana zoning,?*® along with the general statement in section

46-4(a), Hawaii Revised Statutes, that the counties are to allow and

encourage the most beneficial use of the land. Kauai has taken the position
that ohana zoning in the other five districts (resort, commercial, industrial,
agricultural, and open) will impermissibly conflict with the basic and
reasonable zoning and general plan considerations of the county.?’” Thus the
county, which was one of those that requested that the law be amended to

2% has

make the application of ohana zoning discretionary and not mandatory,
aliready exercised some discretion in limiting the areas to which ohana zoning

applies.

Evaluation

Lack of water and adequate roads prevents some homeowners on Kauai
from obtaining ohana zoning permits. Of the homeowners who do receive the
permits, the impression of one county official is that most units are used for

]

rentals to non-family members.?® The number of units that may be rented to

tourists is unknown.
By these limited data, it appears that Kauai is facing problems in

implementing its ohana zoning program, and has a way to go fo achieve the

specified legislative goais. However, as long as the units are providing
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housing for Kauai residents either directly or indirectly, the program is

serving a useful function.?°®

The State could try to mandate use by family members only, as
discussed in Chapters 2 and 7, but if a critical housing need is being met on
Kauai, the legislature might not want to tamper with a working, although

partial, solution.

The most evident public concern on Kauai about ohana zoning relates to
the county's decision not to aid in the enforcement of restrictive covenants.
The State could mandate that the counties give public notice to the
neighborhoods that an ohana zoning permit has been applied for, but if the
county feeis this lack of notice is a problem, the county could solve this
problem as it has the power to require notice. in fact, most of the
“problems” on Kauai could be solved by county action and need not be

addressed by amendments to the state law.

The State could give Kauai County more autonomy, but, in light of the
response of some of the county officials was that the majority of people feel
that ohana zoning is not necessary, and that it would be better to have none
at all, more leeway might result in a severely restricted application of chana

zoning, or, if it is made discretionary, perhaps no ohana zoning at all.
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Chapter 6

OHANA ZONING IN HAWAII COUNTY

Chana zoning seems to work the best in Hawail County, as county
officials make additional efforts to work around infrastructural problems.
County officials do recognize the shortcomings of ohana zoning, as it does
adversely affect their ability to plan community deviopment. But to date, the
degree of crowding and citizen complaint has not reached the levels of the

other islands.

The Ordinance

The Hawaii County ordinance® is printed in full in Appendix C. The

more pertinent provisions are:

Section 25-271. General provisions. Notwithstanding any law,

ordinance, or rule to the contrary, two dwelling units may be
constructed on any lot within all state land wuse urban,

agricunitaral, rural and conservation districts provided that:

{1} Applicable County requirements, not inconsistent with the
intent of this section and the =zoning ©provisions
applicable to residential use are met, including use,

building height setback, and off street parking;

(2} The County determines that public facilities as specified
in 25-272 ... are adequate to- serve the ohana dwelling

unit;
{3y That at the time of the application for a county building

permit for a second dwelling unit, the subject lot or land

parcel is not restricted by & recorded covenant or a
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recorded lease provision (in a lease having a term of not
less than fifteen years) which prohibits a second dwelling

unit; and

{4#) Appropriate state approval has been raceived if the lot is

situated within the State Land Use Conservation district.

Section 25-272. Requirements. ({(a) An ohana dweiling shall

comply with all other requirements of this article and of the County
Code, except with regard to density. On any lot where a dwelling
unit is permitted, an ohana dwelling wmay be constructed, provided

that:

{1) The access to a public or private street shall meet with

the approval of the chief engineer;

{Z) It meets with State department of health wastewater
treatment and disposal system requirements. Additional

standards will not be imposed by the County; and

(3} It has an area for two off-street parking stalls on the

iot.

The ordinance also specifically provides that it is not intended 1o

supersede private restrictive covenants.?

The Application Process

Hawaii County's permit process differs markedly from those of the other
counties. Instead of receiving a form to take to the various departments for
their approval, the Hawaii County form merely asks the owner information
about the lot size and zoning district, asks if there is a restrictive covenant
prohibiting an additional dwelling, and requires submission of a site plan,

drawn toc scale, showing, among other things, the cesspool location, two
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parking spaces, and the proposed location of the ohana unit. A copy of the

form is attached as part of Appendix D.

The application is reviewed by the Planning Department, along with the
Department of Public Works and the state Department of Health.® Action is
taken on the permit within 60 days. if the application is denied, the
applicant may appeal to the Board of Appeals within 30 days.

Of course, as with the other counties, obtaining an ohana permit merely
entitles a homeowner to put a second unit on the property: it is not a
substitute for a building permit, which must be obtained separately and must
meet the usual requirements. A building permit must be secured within two

vears after the date the ohana permit application is approved.

Hawaii County's tolerance of ohana zoning extends to agricultural land.
Hawaii County is the only county to allow ohana zoning outside of residential

districts.

Hawaii County's process is also notable for its inquiry into the existence
of restrictive covenants. As stated above," Honolulu, Maui, and Kauai, take
the position that since these covenants are made between private parties, the
county should not become involved with them. While Hawaii County does not
take the most active step possible to enforce these covenants, i.e., taking
the parties to court to enforce them, Hawaii County will not issue a permit if
the deed, a copy of which must be attached to the permit application,
contains a covenant restricting the construction of an additional unit. The
Planning Department will review the covenant to check whether it does
restrict construction of an ohana unit. [f the covenant is ambiguous, the
planning department will turn the matter over to the corporation counsel, who

will make the determination.®

Hawaii County's position is in sharp contrast to that of Kauai. At least
one homeowner on Kauai has requested that the county give the neighboring
public notice of the application for an ochana permit, so that the neighbors

can take timely legal action before the unit is actually built. Kauai takes the
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position that it will not give public notice of application, much less review the

deed to check for any restrictive covenants.

From 1982, the year the ohana zoning ordinance was enacted, through
1986, thirty-three applications have been rejected in Hawaii County because
the deeds to the lots contained restrictive covenants.®  Although not
consonant with the position of the other counties, Hawaii County’s practice of

reviewing the deed for covenants has proved beneficial to the general public.

The Infrastructure

The island of Hawaii is the least densely populated of the four main
isiands’ Perhaps due to that reason, infrastructure problems have been

worked around and ohana zoning is widely available.

Sewage

Most of Hawaii County is not on a sewer system. Except for the urban
areas of Hilo and Kailua-Kona and the communities of Papaikou and Pepeekeo,
the island is on a system of individual cesspools.® In those areas where the
sewer system is available, there is sufficient capacity to support ohana uniis,
as most of the existing wastewater treatment plants are not operating at

capacity.

Hawaii County, as the other counties do, follows the state Department of
Health's 10,000 square foot minimum lot size requirement for two homes on
cesspools (5,000 square feet each). The vast majority of residential lots on

* 5o they would be

Hawaii County are zoned for 10,000 square feet or greater,
automatically eligible for ohana zoning, at least as far as the sewer
requirement is toncerned. The Department of Public Works has been informed
that the state Department of Health is considering amending their
requirements to lower the cesspool minimum size standards to allow two

cesspools on a 7,500 square foot lot,*' which would make nearly all of Hawaii
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County eligible as far as this infrastructural requirement, as the current

minimum residential lot size on Hawaii County is 7,500 square feet.!!?

Water

Hawaii County contains areas of marked water shortages. In some areas,
the availability is critical and additional service, including that to ohana
units, will be denied.??* In areas where water is sufficient, the county
recognizes the benefit of ohana uwnits by charging them less for the

installation cost then they would normally be charged.*?

Homeowners in areas of critical water shortage may still be able to obtain
an ohana permit if they are on a catchment system, one where rainwater is
collected and stored. However, catchment systems run the chance of drought
and inadequate fire protection, and the risk of using them is up to the

individual homeowner.

Streets

The Department of Public Works monitors road access to units., Hawaii
County, like the others, requires a minimum 16 foot roadway to the lots. No
particular problems with this requirement, or the requirement of two

additional parking stalls, were noted.

The Social Impact

County officials have not received many objections or much praise for
the ohana zoning system. It appears to be accepted by the neighborhoods.
However, in the opinion of at least some county officials, ohana zoning has a
pernicious impact by driving up the price of land. Some realtors have been
applying for, and obtaining, an ohana zoning permit for a property. They

then ask for a higher price for the lot, based on the enhanced value they
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have created.’* The objection to this tactic is that it thwarts the objective
of affordable housing by increasing the price of the main unit, which is then

passed on to the renter or purchaser of the chana unit,

County officials also object to chana as it interferes with their ability to
devise a master zoning plan for the county. Since ohana uniis are
constructed at the individual choice of the homeowner, the county is unable
to predict who will apply for a permit, and in what neighborhood. The factor
most affected by this inability to plan ahead is the water supply. While the
wastewater systems are only at half capacity, and can handle additional
demand, in some areas of the island, water is in critical shortage. Decisions
to improve the water pumping system are based on assumptions of the number

of future users, which in the case of ohana zoning cannot be predicted.

Compared to the other counties, however, Hawaii County's infrastructure
can handle the additional ochana units, and a high percentage of applications

have been granted.

Denied:

Year Applications Approved covenants other % Approved

1982 45 37 6 2 82.2%

1983 92 81 2 9 86.9%

1984 131 115 10 6 87.7%

1985 152 135 12 5 88.8%

1986 137 124 3 10 90.5%

Total 557 492 33 32 88.3% (average)

Source: Hawaii County Planning Department

The 1987 figures were not complete at the time this report was prepared,
but as of July 1987, 138 applications had been processed by the Department

of Planning, more than the total number received the previous vear.
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Property Taxes

Hawaii County does adjust its property tax assessments to reflect a
higher value for lots on which ohana units have been constructed. However,
the assessments have not been increased for land that is merely eligible for
ohana zoning, but on which a unit has not vet been constructed. There have
not been enough sales of ohana-built lots for the Department of Finance to
gather sufficient data concerning the impact of ohana on general land prices.
Consequently, the real property assessments have been revised for those lots
that actually have the units, but not for units that merely have the permit,
or those that are In areas generally recognized to be eligible for ohana

zoning. '*?

Variances

No variances from the zoning code are permitted for an ohana unit, This
contrasts with Honolulu's policy, which will not grant a variance for
infrastructural requirements but which is open to zoning variances requests

for chana units, **

Selling of Chana Units

As discussed in chapter 2, ohana units may be sold individually,
separate from the main units, under one of two methods: either by
subdivision, or by making the unit a condominium under the horizontal
property regime. Subdivision is allowed only if each of the resultant lots

meet the minimum size requirements for that residential zone.
The use of the HPR to convert ohana units into condominiums has

occurred infrequently, if at all, in Hawaii County. At this time, there are no

restrictions on lot size for this procedure.
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Evaluation

Ohana zoning has not caused much controversy in Hawaii County.
County officials, while recognizing that ohana zoning causes problems in
planning, have tried to accommodate ohana zoning by requiring that
applicants meet only two of the three infrastructure requirements. A lot in
Hawaii County has a better chance of qualifying for ohana zoning than its
counterpart in the other counties because of the alternatives available --
cesspools, catchment -- to the standard requirements of sewer and water

facilities.

Additionally, ohana zoning is more generously applied in Hawaii County
than in the other counties. While the other three restrict ohana zoning to
residentially-zoned lots only, Hawaii County will allow ohana zoning in
agricuftural areas and even in conservation zones if the Department of Land
and Natura! Resources will approve it.'7 Perhaps because of its large
average lot size, the County Council has received no complaints from
neighbors concerning density problems from ohana zoning,'® although Hawaii
County has perhaps the single highest concentration of ohana units in the
counties -- a 21-lot development in Waimea that was ohana-developed right

from the start, creating 42 units.'?®

When asked if they would like more flexibility in applying ohana zoning
in terms of being allowed to consider more factors -- open areas, adequate
school systems --in making a decision on ohana zoning permits, officials at
the Department of Planning indicated that they liked the "cut and dried”
system they are presently using, and that they felt that it worked well.?®
They felt that ohana was designed to be useful, and should be judged by

those criteria, not those of aesthetic judgment,

One area in which governmental intervention may be useful is that of
preventing realtors from obtaining an ohana zoning permit as an extra selling
point for the home. This causes an increase in the price of the home, which
certainly fails to meet the legislature's goal of providing for the purchase of

affordable housing. Since such a high percentage of applications are
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granted, this seems like less of a precaution to ensure that ohana zoning will

be available and more of a mark-up on the value of the home.

Prevention could be done in a number of ways. The county could adjust
its property tax methodology to increase the assessment for homes that have
the permit, even before a unit is built, or require that the person who
applied for the permit live in one of the units after completion, or simply
require that the permit lapse upon transfer if the chana unit is not yst
compieted. The State could impose a windfall tax on the excessive profits on
the sale of the home due to the ohana zoning value increase. These methods
would decrease the number of chana permits requested merely to increase the

value of a home on the market, by imposing financial disincentives.

Are the legislative goals being met in Hawail County? Stetistics were not
available to determine the percentage of ohana units occupied by family
members, as compared to strangers. Statistics were likewise unavaiiable for
the number of units sold under the Horizontal Property Regime, although
county officials felt that it was an extremely small number. However, as
stated above, the inability of this report to determine whether the legisiative
intent of increasing the ability of families to purchase affordable housing and
to preserve the extended family does not mean that the actual goals
accomplished by ohana zoning on Hawaii County should be discredited.
Hawaii County, like the others, is experiencing a housing shortage in some

21

areas. Ohana zoning serves the socially useful goal of providing needed

housing to residents.
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Chapter 7

EVALUATION OF OHANA ZONING

The chana zoning statute and enabling ordinances have been in existence
for over five vears. The impact of the statute should be evsluated in
context. One goal of the ohana zoning statute was to counter an increasing
shortage of housing, and to that extent, the statute has succeeded, although
some limitations on speculative sales may be desired. As to whether the goal
of assisting extended families has been met, that depends on what the
purpose is. As discussed in chapter 1, the original intent of the statute may
be read narrowly -- primarily to benefit families -- or broadly -- to increase
the supply of housing in general, which would have the incidental effect of
helping family members. The latter goal is being met, while the former is

not.

While problems with ohana zoning do exist, it should be kept in mind
that some of them are inherent in any attempt to increase the housing supply
in an urban center, whether by subdivision, construction of multi-family

dwellings, rezoning, or allowance of variances.

Have the Purpose and Intent of Ohana Zoning Been Met in Each County?

The answer to this question is difficult to determine due to lack of
information. The purpose of the ohana law was two-fold: to enabie families
toe purchase affordable housing, and to aid in the preservation of the
extended family. The most recent survey performed in Honolulu indicates
that, among the 38% of the persons who responded, 58% of the ohana units
are rented to relatives. This statistic should not necessarily be considered
representative of the whole, however: a number of respondents indicated
their belief that ohana zoning is limited te family members only, and some
expressed feelings of guilt that their chana unit was not being used by a

family member (see Appendix E}. Indeed, throughout the research for this
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report, the writer noted a high percentage of residents who stated their
belief that ohana zoning was limited to family members. The writer suspects
that one reason for the lack of higher response rate to the survey was that
the non-respondents are more likely to be renting or have sold their ohana
units to non-relatives, and did not want to reveal those facts because of their

erroneous belief that they had done something illegal.

The answer to the question of whether the intent has been met is even
less discernible for the counties of Maui, Kauai, and Hawaii, as nho statistics

refating to family usage have been colfected.

The question of whether the goal of aiding families to purchase
affordable housing has been met is also difficult to determine. if the
question is to be given the most basic interpretation -- what percentage of
ohana units have been sold, the answer is that the goal has not been met.
Only thirty-seven ohana units -- 5.3% -- have been sold in Honofufu, and,
although statistics are not available for the neighbor islands, officials there

do not think that more than a couple of units have been sold.

if the question is the more subtle one of whether ohana zoning has
enabled young families, by living with relatives, to save sufficient funds to
buy housing of their own, no definitive answer can be gleaned. The survey,
which was designed to be short and simple to facilitate responses, indicated
that while 68% of the ohana units were originally occupied by family members,
currently only 58% are so occupied. This may indicate that young families are
taking advantage of ohana zoning, becoming financially secure, and moving
out to buy their own homes. But this presumption must be tempered by the
realization that other, equally possible reasons exist for the change in this
statistic. For example, some units may have been previously occupied by
elderly relatives who have passed away, or by relatives who relocated to the

maintand or because of military transfer.
Instead of focusing on the two goals previously indicated to the

exclusion of all else, since it is not possible to pinpoint the extent to which

the legislature's stated goals have been complied with, it may be helpful to
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see what positive results ohana zoning has produced. Additional, needed
housing has been created. All four counties have experienced and are
experiencing some degree of shortage of affordable housing, and ohana zoning
has helped to alleviate this situation. The value of providing more housing in

general was implicitly acknowledged in the committee reports on Act 229.°

Regardless of whether the legislature might want to change some aspects
of the law, or the counties some aspects of their ordinances, ohana zoning
should not be deemed a failure because its exact effect cannot be calculated
with precision. "OChana zoning has made a positive contribution to the State

by providing more housing.

Should Changes Be Made to Effectuate the Purpose?

As discussed in the following section, the counties have a considerable
amount of flexibility in the statute already. However, the State may choose
toc make some of the following changes if the Legislature wants to tailor the
law to fit the more restrictive view of ohana zoning more closely, and to
respond to complaints and concerns raised by members of affected

communities:
(1) Restrict ochana zoning to family members,

If the legislature conciudes that its intent was, or is now,
solely to benefit the extended family, the legislature could

impose such a restriction.
{2) Restrict speculative sales of chana unifs.

Since one of the purposes of the statute is to assist families fo
buy affordable housing, the Legislature may want to curb, not
all sales of ohana units, but sales of the units by speculators

which drive up the price of housing.
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f3) Require counties to help with restrictive covenants.

wWhile this would not specifically aid the enumerated legislative goals, it
would help the ohana zoning process by preventing abuses and unnecessary

expenses.

In the alternative, rather than the State imposing these requirements on
the counties, the State could delegate to the countias the power to impose
them as the counties find necessary, thereby giving the counties an additional

measure of the flexibility that they have requested.

Limitation to Families

{f the legisiature takes a narrow view of the extended family purpose,
the legislature may seek to restrict (or allow the counties to restrict) ohana
zoning to extended family members only. Limitation of ohana zoning to
extended families would be emotionally satisfying for many residents. The
concept of the ohana is a well-recognized and important component of life in
Hawaii. People interviewed in connection with this study were, or felt that
they would be, more tolerant of the hardships ohana zoning can impose on a

community when the use was for extended family members.

Restriction to families could be done in a number of ways. However,
before those are discussed, the fundamental question of constitutionality must
be touched wupon. Preliminary and partial research suggests that a family
restriction may be constitutional as a legitimate device to protect the family

relationship.?

One way to avoid this constitutional question but still effectively restrict
ohana zoning to families is to require that no rent be charged for use of the
units.®  This would probably result in units being occupied by family
members or very close friends. But this approach is not recommended.
First, such a requirement would be very difficult to enforce. Second, this

approach would |limit ohana zoning to families who could afford to build a
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rent-free ohana unit. Although provision of rental housing is not specifically
stated in the legislative history, rental housing does serve three family-
related purposes. First, when the chana unit is occupied by a relative, the
owner of the main unit should be able to decide whether to charge rent or
not. in some cases, the unit will be rent-free. In other situations,
however, some rent will have to be charged to cover the expenses of the
ohana wunit, such as the mortgage and the increased property tax. Famiiies
in the latter situations will be precluded from using ohana zoning if a strict

no-rent requirement is imposed.

Second, when family members move out of the ohana units due to
increase in family size, increased income, or death, the family may need
cantinued rent from the unit. The inability of the owners of the main unit to
derive some income from the ohana unit to pay for the cost of constructing
the unit may discourage owners from building them. Lack of income from the
unit could aiso resuilt in an inability to meet the mortgage payments on the
property. Also, leaving the unit wvacant if no other family member is

available to live there is a waste of a valuable resource.

Third, the unit may be constructed in the present to be used in the
future by family members, such as elderly parents. Renting the unit to non-
relatives now allows constructive use of the unit until it is needed by family
members. Accordingly, the effect of prohibiting rental charges as a means of
ensuring that only relatives live in the unit may preclude some families from

obtaining an ohana unit at all.

Another problem with limiting ochana zoning to family members is that
banks may be reluctant to lend mortgage funds on property with that kind of
restriction. If the bank forecloses on the property, the potential buyers of
the property are basically limited to those extended families who want to
occupy both wunits.  This limited market may make mortgage money less
available to the applicant, unless the legislature alsc releases the family

restriction upon foreciosure of the ohana unit. ®
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This result would be particularly ironic in that the primary losers would
be the family members, the intended beneficiaries of the statute, who will
have lost their homes, while the ultimate beneficiaries would be the
subseguent buyers, who wouid have no restrictions on whom they could rent

the ohana units to or what rent they could charge.

One way to handle an extended family requirement could be to require a
family member to reside in the unit for a fixed number of vyears, and then
permit occupancy by anyone. This could be monitored by requiring all
owners of ohana units to apply for a permit for the unit, renewable
annually, in which the owner must state the identity of those living in the
ohana unit and their relationship to the owner. The report should be made
under oath, and the applicant fined substantially for false reporting, which
could be done by forfeiture of a bond. This type of requirement wouid help
to ensure that ohana units are constructed initially for an approved purpose,
yet would not be so restrictive as to discourage families and financial

institutions from expending the moneys to build the units.

The legislature might face some opposition from the counties on a
proposal to limit ohana 2oning to family members as this would impose another
difficult regulatory requirement. One county official has already asked that
restriction to families not apply, as it would be too hard to enforce® and
another has indicated that enforcement personnel are already under-staffed.®
The difficulties of enforcement are definitely slements to be considered before

deciding the issue.

One method of alleviating additional county involvement with ohana
zoning is to permit enforcement by citizens acting as private attorneys
general. Citizens could be given the right, by statute, to bring civil actions
to enjoin activities that conflict with the ohana restrictions. This right would
most probably be exercised by neighbors who are affected by the challenged
behavior, and could be encouraged by allowing them fo receive reasonable

attorney fees and costs if they prevail.’
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Finally, as stated above, the legislature could amend the statute to
allow, but not require, the counties to implement some type of family
restriction if they desire to do so. This would give each county some
flexibility to balance the needs of its people against the problems perceived

by the ohana zonihg regquirement.

Restriction onh Speculative Sales

The legislature might also want to consider imposing a restriction on
some types of sale of ohana units under the Horizontal Property Regime
{condominium law)}, or through subdivision. While purchase of ohana units
may be a legislative goal, it is only truly fulfilled if the price of the ohana
unit is affordable. However, some owners construct expensive units selling
for over $200,000. Sale of ohana units in desirable areas for high prices is

inconsistent with the stated goal of providing affordable housing.

One way fo stop this type of speculative sale is to restrict the size of
the unit, as Maui aiready does. A smaller unit (the minimum size on Maui is
500 square feet, which is a typical one-bedroom, one bath size, and the
maximum is 800 square feet, which is a typical size for a two-bedroom unit)
would sell for a lower price and be less desirable due to the space limitation.
Size could either be limited to a set square footage or by percentage of the
lot size. It should be noted that such a size [imitation would penalize ali
persons using the unit, including those using them for extended family, due
to the restricted area. |If the counties desire to make this type of change
anyway, they can do so without further state legislation, as the actions of

Maui county demonstrate.

Speculative sales of units could alse be curbed if a maximum cost on the
value of materials were set for chana units. A modest maximum would ensure
that smaller, less expensive units were built, which would be less attractive
to the investor. Even if an investor did purchase the unit, it would not
command as high a rental as a more luxurious unit would, which would tend

to keep the housing more affordable.® This could be difficult to enforce,
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however, and, to the extent it was enforced, would put county building
officials in the unusual position of insisting that builders use cheaper,

inferior materials and not substitute more expensive ones.

Another way to stop one particular type of speculation is to require
that, after sale, the ohana unit be owner-occcupied. Reports have been made
that ohana units are being sold to investors and then rented out as a source
of income for their new owners, or that both the main and ochana units are
sold to an investor who then rents both out. The objection to this practice
is that using the units as rentals injects a "middleman” into the housing
system, which increases the cost of housing to the ultimate occupant.
Requiring owner-occupancy will help ensure that the housing remains
affordable.

A final alternative would be to impose a windfall profits tax on the sale
of the ohana unit, which wouid tax 95% of any profit made from the sale or
transfer of an interest in the ohana unit. This would certainly discourage
speculators. A curb of this type would have to be imposed by the State,

unless the counties are given specific taxing authority.

This alternative would be difficuit to apply and enforce at the state level

under the income tax law, because:

(1) Barring an extensive exchange of information between county
agencies and the Department of Taxation, it will be impossible
to distinguish between the sale of ohana units and other real

property on a tax return; and

{2) It may be difficult to apportion the valuation between the main
dweiling and the chana unit for purposes of determining the
"profit” on the ohana unit--especiaily if both units are soid at

the same time.

On the other hand, giving the counties the authority to impose such a

tax would give the counties the option of balancing the revenue raising
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aspects against the goal of controlling speculative sales. This approach would
also eliminate the need for the extensive sharing of information between the
State and the counties because the counties already have complete control
over real property taxes, and thus the records of assessments which may be

of importance in determining valuation.

While all sales of ohana units should not be prohibited, a halt on
speculative sales of expensive units at a large profit would be in keeping with

the goal of providing affordable housing.

Restrictive Covenants

The legislature might want to consider revising the law to require the
counties to take a more active role in the enforcement of restrictive covenants
that limit the number of homes on a lot to one. These covenants effectively
prohibit ohana zoning. As these covenants are agreemenits between private
parties, the county is not involved in creating them and and need not be
involved in enforcing them, Requiring county involvement in restrictive
covenants would probably be a controversial decision strongly opposed by the
counties of Honolulu, Maui, and Kauai, which presently do not involve
themselves in this area. Reasons to have the county involved in enforcing
the covenants revolve around the henefit to the public of knowing, in
advance, that someone under the covenant plans to violate it, so that
appropriate action may be taken in a timely manner. Reasons against it
include the extra work and extra responsibility for the county, which can
conceivably become subject to legal action for faifure to assess the wording of

the covenant correctly, or for giving inadequate notice.

if county involvement is desired, this could be implemented in cone of two
ways. The counties could give notice to the public of the location of parcels
for whom an ohana zoning permit has been applied, so that interested
neighbors and community organizations could go to court toc enforce the
covenant before the applicant has expended money to plan and build the unit.

This idea has been proposed on Kauai, but was rejected by the county
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council. In the alternative, county officials could review the deed and deny

the permit if a restrictive covenant is applicable, as the Hawaii County does.

An inherent unfairness exists in requiring the county to referee an
agreement between private parties and risk becoming liable in that role. |If
the legislature requires the counties to become actively involved in enforcing
the restrictive covenants, such a requirement might be considered to be a
state mandate for which the State would be obligated to share in the cost of

enforcement under Article VIII, section 5, of the State Constitution.

The legislature does not need to amend the statute to permit the counties
to become involved voluntarily with restrictive covenants, as they are free to

do so now if they wish, as is demonstrated by Hawaii County's position.

Should More Flexibility Be Granted to the Counties?

As discussed in the chapters on the individua! counties, the statute
contains a considerable amount of flexibility which is not being used. The
counties have the power now, for example, to require an adequate amount of
parking, limit the size of the ohana unit, require a minimum iot size, increase
the road width requirement, take into consideration steepness and abrupt
turns in considering the adequacy of the roads, provide some kind of help
with restrictive covenants, require & sewer development fee to help improve
and expand the sewage system, allow cesspools to be used for ohana
dwellings, restrict wvacation rental use, and apply or restrict zoning
variances. The counties can choose to make these changes -~ or not -- as

their needs require.

The counties do not appear to be taking advantage of the flexibility that
they have now.® For example, if Honolulu wants to open up more areas for
ohana zoning, it could authorize the use of cesspools (to the extent allowed
by the State Department of Health) in addition to sewers, as the other
counties do. Sewer capacity could be improved by imposing a sewer

installation fee similar to the water systems fee. Where parking is a
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problem, the counties, particularly Maui, which only requires one off-street
parking stall, could require that more off-street parking be provided, either
by specific number of spaces or by requiring that all cars, however many, be
provided with off-street parking spaces. The counties could also help to
alleviate the parking problem by allowing ohana zoning only on streets that
were at least twenty feet wide. Overcrowding could be decreased by limiting
the size of the unit or the number of people living there, or by allowing

ohana units to be built only on lots of a certain minimum size.

In preparation for this report, the Bureau asked representatives from
each county to submit proposed legislation designed to cure the problems they
perceived with ohana zoning. Honolulu was the only county to respond, and
its model legislation consisted of a variant of the changes proposed by House
Bill No. 244, Regular Session of 1987, which passed in the House and is
currently in committee in the Senate. This variation would amend section

46-4(c), Hawaii Revised Statutes, by requiring each county to adopt

reasonable standards for accessory dwelling units in accordance with zoning

ordinances and rules, and general plan and development plan policies. *’

what would these proposed changes do that the present statute does not?
They would permit county planners to evaluate & wider range of
considerations in determining whether to allow an ohana dwelling.'* The bill
would allow consideration of factors beyond the infrastructure, which is what
most of the counties limit themselves to evaluating, and would embrace the
issue of density and the number of existing ohana wunits in the
neighborhood.'? To some extent, this limitation is self-imposed: the statute
itself only requires that the counties to determine whether the public facilities
are adequate fo service the lot, without enumerating what those facilities are,
and the legislative history indicates that the counties are free o impose

w1y

"additional requirements. However, even giving those factors full
credence, the statute is still not as broad as the proposed changes would be.
The term “public facilities” does not approach the scope of the master
development plan suggested by the City and County of Honolulu, in which the
entire community is designed, not just by certain physical requirements, but

by a range of considerations, including population and transportation
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projections, historical and cultural preservation, and public health and
safety. The adoption of the proposed changes would give the counties more

flexibility than they presently enjoy -- or use.

while the obvious difference between the statute and these proposed
changes is the increased scope of restrictions, the more subtle difference
between the two is their approach fo ohana zoning. The statute requires the
counties to permit ohana zoning unless a consideration intervenes: it applies
to all residential lots unless an exception is made. The proposed changes, on
the other hand, provides that the county adopt '"reasonable standards™ for
ohana zoning, which means ohana zoning is excluded unless specifically
included by the county. This is no mere semantic change: it signals a
difference in approach by limiting the treatment of ohana zoning from

something approaching a right, to a privilege.

If the counties were given the free rein suggested in the pending bill,
what would become of ohana zoning? Some county officials have indicated that
they are not in favor of ohana zoning. Would the counties use this freedom
to cut ohana eligibility to the bone? Even if they would not intentionally do
so, the effect of imposing master plan restrictions could ipso facto lead to a
severe cutback on chana zoning. This potential result alone might give the

legislature pause in its decision on any changes to the current statute.

The legislature might want to proceed more cautiously on this issue by
granting the counties more flexibility in the elements they can consider in
processing the ohana zoning applications, while still retaining the mandatory
nature of the ohana zoning statute. Specifically, the legislature may amend
the statute to include a specified list of items that the counties may consider
in deciding whether to permit chana zoning, including the ability to limit it if
the area reaches a certain density. This enumerated list would give those
counties that wanted it more control over implementing chana, while ensuring
that it remained available.® [n the alternative, unless the legislature takes
the position that these changes should not be made, the legislature could give

the counties greater flexibility than they now have by allowing them the
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option of imposing the restrictions outlined above -- limitations to families and

restriction on sale of units.
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Association's Second Annual Zoning Inmstitute,
Getober 1982), p. 1.

"Fasi Scores 'Big Lie' Tactic,” Honolulu Star-
Bulletin, September 12, 1988, p. A-1, 'Mayoral
race in 2 macadamia sheil,"” The Honolulu
Advertiser, September 19, 1986, p. A-12, 'Ohana
zoning  extended to 2,400 more homes,” The
Honolulu Advertiser, September &, 1984, p. A-2.
The purpose section, not being part of the
stalute proper, appears in the Session Laws but

is not ¢odified as part of the Hawaii Revised
Statutes.
Hawaii, Journal of the House of Hepresemtatives

¢f the Eleventh Legisiasture, Regulay Session of

1981, p. 1339,
Ibid.
Senate Stamding Committee Report No, 577, on

Sensre Bill No. 35, Eleventh Legislature, 138].

House Conference Commitfes Report Mo, &1, 1981
House Journal, p. 423 Senate  Donferenge
Comsitiee Repors No. 42, 1981 Sendie Journsl, p.
936,
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1G.

12.

13.

15,

16.

The ohana survey sent cut to (ahu residents con-
tained four options for intended use: sale or

rental to relatives, and sale or rental to non-
relatives. & number of people took the time to
write in, sometimes indignantly, that theiy

rejatives were using the unit at no chargse.
See Appendix E.

the Census Bureau found
Hawaii's  gross  vacamey rate to  be  an
Yexceptionally low” 3.7%. Claire Marumoto, The
Residentigl Landlord-Tenant Code, Legislative
Reference Bureau Report No. 1 {Honolulu: 198¢3,
p. 42,

as of July 1, 1985,

Just under 4% of all land in Hawaii is desig-
nated as residential land. The rest is in
agricultural, conservation, and rural districts.

Hawaii, Department of Planning and Economic
Development, The State of Hawaii Data Book 1986
(Honolula: 1986), p. 194.

Perceptions of unfairness are also caused by ow-
ners who built illegal units before the statute
camie into effect, and then legalized the exist-
ing second dwelling. In fact, statistics from
the City and County of Honolulu indicatve that a
large percentage of ohana units are existing
units, not newly-created units. The caregory of
existing uniis covers both {llegal units as well

as those units which can be converted to chana
living by adding facilities without  adding
floorspace. As of July 17, 1987, 1395 chans

zoning permits had been issued. Of that number,
818 had been issued for rew construction, and
577 had been issued for existing units. Not
every permit leads to an actual unit, As of the
end of June 1987, the Department of  Land
Utilization records show that only 798 of the
properties for which ohana permits had been is-
sued had completed ohaena wnits on them. Since
the existing units were already buily, it seems
logical to assume that more ¢f them would fall
inte the completed category. The discrepancy in
the npumbers is thus attributable To permits s~
sued that have since lapsed or are currently un-
der constraction. Many of the permits are one
to three vears old, giving rise to the suspicion
that many may have been abandoned.

House Standing Commitiee Report Ne. 329, 1%31
House Journal, p. 1329.

"Starewide water code plan comes under fire,'
The Honolulu Advertiser, January 46, 1986, p.
A-3; 1987 Haw. Sess. Laws, Act 43, section I,

"Sewer problems closing areas once eligible for
chana zoning, The Honolulu Advertiser, May 1,
1985, p. &-5.
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22.

23.

24,

25,

26.

27.

28,

29,

30.

31.

32

33.
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wn

36.

Sceme complaints have been received that the
county does not consider the steepness and cur-
vature of the roads in assessing suitabiliry for
chana zoning. Since roads are a public facility
it would be within the authority delegated to
the counties to consider those factors.

H. Eng, “"Chana: Observations, Problems, Forum,
December 4, 1985" (Honolulu, Office of Council
Services, January 19863, p. 3.

Specifically, the moneys go into threze areas:
source, transmission, and improving the reser-
voir capacity. Conversation with Ken Sprague,
Board of Water Supply, City and County of
Honolulu, Getober 22, 1987. At the time of this
report, Hoemolulu was considering a similar  type
of fee for sewer facilities. See "New building
sewer fee asked,” The Honolulw  Advertiser,
Ocetober 16, 1987, p. A-11.

See discussion in chapter seven, infra.

See discussion in the HPR section of chapter
three, supra, which indicates that banks financ~
ing ohana units will take & mortgage on the en~
tire property.

Interview with Albert Lone Lyman, Hawaii County
Department of Planning, Aungust 27, 19§7.

For instance, density of a lot could be in-
creased through subdivision under sectiom 22-3.1
- 22-3.12, Revised Urdinances of Honclulu {1985
ed.}

Comment, "Resolving a Conflict -- Dhana Zoning &

Private Covenants,” & U.H. Law Rev. 177 [(1984)
{hereinafter "Resolving a Conflict™).

ibid. at 1%3.

ibid. at 193-%4.
Ibid.

See discussion ibid.
ibid. at 217-18.
Ibid. at 224,
Ibid. at 222,

Although the government may veluntarily inject
itgelf inte the matter: see discnssion of
Hawaii County pelicy in chapter six, infra.

See 20 Am.Juwr.2d Covenants, Conditions, and
Restrictions, sec. 21 (1%65) {covenant running

with the land is enforceable only by the grantee
in possession or the grantes’ s assignee].

See, e.z., 28 Am.Jur.Zd Estoppel and Waiver,
secs. 533, 57 {1966} {silence may be acguiescence
in gnother's conduet so &5 to preclude & sub-
sequent lawsuit against such conduct).

"Resolving & Conflict” at 188.

73

37.

38.

16,

1i.

2.

House tanding Committee Report No. 929, 1881
House Journal p. 1329 (“ohana zoning an accepta-
ble and practical partial solution to Hawaii's
housing problems”) (emphasis added).

notes  that the Resolution
authorizing this study does not permit this
report to comsider abolishing ohana zoning or
making it discretionary with the counties.

The researcher

Chapter 3

Originally enacted in 1982, currently codified
as section 6.20 of the Land Use Ordinance,
Ordinance No. 86-96, effective Dctober 22, 19%86.

Senate Conference lommittee Report No. 41, 1981
Senate Journal, p. 923.

Source: "Ohana Housing: & guide to adding a
second unit on vour lot,” published by the City
& County Honolulu. A& reproduction of the

eligibility map is included as Appendix F.

Interview with Dennis Nishimurs, Departwent of
Publiic Works, July 21, 1987.

Ibid,

"Sewer problems closing areas once eligible for
ohana zoning,” The Honolulu Adverriser, May 1,
1985, p. A-5. The department of public works
indicated that, historjcally, it had received
approximately 3500 ohana applications, and had
rejected approximazely 1000 of them for variocus
TeASONS . fonversation with Dennis Nishimura,
supra fn. 4.

According to a September 17, 1985 report from
the Department of Public Works, it would cost
$28.9 million to improve the known inadeguate
sewer lines. The report cautions that other
inadeguacies probably exist but have pot yet
been documented. Report, Department of Public
Works, ztached o letter dated September 17,
1985, from John Whalen, Director of Land
Urilization, teo the Honorable Rudy Pacarro,
Chair of the Lamd Use Controils Committee,
Honolulu City Council.

“New building sewer fee asked,” The Honolulu
Advertiser, October 16, 1987, p. A-11.

A cesspool is an underground wastewater leaching
system used on individual lots.

Hawaii Rev. Stat., sec, 342-31.

But  sse memorandum from Gary M. Slovis,
Corporavion Counsel, to Michael J. Churn,
Director and Chief Engineer, Department of
Public Works, dated Becember 26, 1984, in which
Mr. Slovin concludes, "Ultimately, it is for the
Department to decide this issue but, again, [
believe that the present ordinance does not
prohibit the use of cesspools.”

Hawail Rev. Stat., sec. 3Z1-11{4).



13,

26.

2
Ln

282,
sec.

partially
27.21.6(5).

14858 Haw. Sess., Taws, Act
codified in Hawaij Rev. Stat.,

Ibid,, Hawaii Rev. Stat., sec. 342-31.

ohana
county.

See further discussion of zoning on

agricultural land under Hawaiil

Telephone interview with Ken BSprague, Deputy
Manager &and Chief Engimesr, Board of Water
Supply.

Telephone interview with Captain Paul Perry,

Fire Department, July Z1, 1887.
ibid.

Telephone interview with Mel Hirayama,
Department of Transportation Services, July 21,
1587.

In fact, the Department of Land Utilization has
recommended to the Homolulu City Council that
the ordinance be amended to limit the floor area
of ohana units to 900 sguare feet, which might
have alleviated the problem by decreasing family
size and the concomitant number of cars but &
ill to make that change expired on July 3, 1987

without approval. -Bill No. 105, draft 3.
Three hundred and £ifty-three questionnaires
were sent out, and cne hundred sixiy«six were

returned, for a response rate of 47%.

The total number of approved cohana dpplications
in Homclulu, as of July 1987, was 1396, Of this
number, 798 of the homeowners had completed con-
struction of ohana units. Surveys were sent out
to all 798 homes. A copy of the survey is at-
tached as Appendix E, and the tabulated results
are indicated. Three hundred and five surveys
were returned, for a response rate of 38%.

The IRE study indicated & glightly lower figure
for use by relatives, 4%, but the Real Property
Tax division indicated that 37 lots withk chana
zoning had been turned inte condominiums under
the Horizontal Property Regime, which is sghout
5.3%.

0f course, these figures are just for respon-
dents to the survey. The county' s 1984 survey
had & response rate, while the LRB survey
had a 38% response rate. The LEE figure alse
does not include the 7% of the respondents whe
stated that they themselves were living in the
chana unit.

47%

The department of general planning has no active
role in the implementation of ohana zoning.
However, sccording to  Donald Clegg, Chief
Planning Officer for the ity & Jounty of
Honelulu, ohansz zoning is not & good ides
because of the double density problem. Ohana
zoning alsc frustrates neighbors whoe buy into an
ares beiieving that it has & certain kind of
density, and who then have that expectation
shattered when chana units enter the picture.
Clegg added, howsver, that Dbecause the total
number of ohana units is comparatively small,
that it is more of & nuisance than & real
problex, and its impact is negligible so far.

26.

z27.

23,

36.

3L,

32.

34

35.

Telephone
1987,

interview with Donald Olegg, July 22,

Gther areas indicating a dislike of chans zoning
include Pacific Heights and Waialae-Kahala.

Memorandum from Peter D. Leong, Director of
Finance, to Michael M. McElroy, Director of the
Department of Land Utilization and Joseph

Conant, Director of the Department of Housing
and Community Development, Noveamber 5, 1981,
stated that the finance department believed that
chanareligible Jlots would be considered more
valuable and thus be assessed at a higher rate,
and that lots adjoining those on which chana
units have been built also would receive 4
higher assessment if classification is for two
or more residential lots.

Interview with Ed Ferreira,
Department of Finance, August 5,

Administrator,
1987.

"Housing revelt ahead? The Honolulu Advertiser,
Thursday, September 24, 1987 at A-10.

Ibid.

See Mayor's Directive 87-1, effective August 12,

1987, transferring this power from the Zoning
Board of Appeals to  the Directer of Land
Utilization.

Revised Charter of the City & County of
Honolulu, 1983, section 6-906.

Telephone dinterview with Ayt Hatton, Branch

Chief, Zoning Adjustments Branch, Depariment of
Land Utilization, on November 9, 1587,

The head of the Department of Public Works must
be an engineer with at least five vears'
axperience, the head of the Board of Water

Supply the same, and the Fire Chief must be an
experienced fire fighter. Revised Charter,
1983, sections 6-402, 6-502, and 7-105(a).

See, e,g., Revised Urdinsnces of Honolulu, 1978,
1983 edition, chapters 11 and 19A.

Memorsndum from Jane Howell, Deputy Corpeoration
Counsel to Michzel MeElrey, Director of the
Department of Land Utilization, dated June 20,
198%, entitled, TZoning Board of  Appeals
Jurisdiction in Ohana Zoning Cases.”

”City expands ohang zoning 1o new areas,” The
Honoluln Advertiser, June 26, 1887, ¢. A-7

Bee n. 7 supra.

Telephone interview on Seprember 18, 1987, with
Linda Ilae, Loan Officer, American Savings Bank
(security is entire lov and both homes); Martha
Eggerking, Assistant Cashier and Residential
Loan Officer, Bank of Hawaii {refinances iotal
mortgage package, giving cash-out for ohans
unitl; Alvin Ige, Mortgage Loan Officer, Finance
Fectors, Ltd. {second mortgage on property); Wes
Young, Assistant Vice-President, First Hawaiian
Crediteorp (property taken as security); and



45,

g,

1i.

Gfficer,
{the

Greg Terry, Vice-FPresident/Loan
Territorial Savings and Loan Associstion
whole property used as security).

Hawaii Rey. Stat,, ch. 3144,

§ee further discussion in Chapter 7.

See n. 23, supra.

As of June 30, 1987, only 798 ohana units were
listed by the department of land utilization as
completed.

See testimony submitted by John Whalen, director
of the Department of Land Utilization, on
April 16, 1987, in support of Senate Concurrent
Resolution No. 88.

Chapter 4
Throughout this report, Maui refers to Maui
county, which includes the islands of Maui,
Molokai, and Lapnai. However, chana zoning does
not appear to have been applied on Molokai and
Tanai.

Ordinance 1269, effective Dctober 19, 1982,

Code of the County of Maui, section 1%.35.010,
198G, as supplemented (Code)}.

Ibid. at 19.35.020.
I1bid. at 1%.35.060.

This number
for the larger units.

is probably insufficient, at least
Honoluln's Depariment of

Land Utilizatvion performed & 1984 study in
Honolulu that indicated that 49% of all units
had one ¢ar, while 4&8% had two or more.

(Pamphliet) Ohana Housing: A Program Evaluation,
Office of Information and Complaint, September,
1984,

Code, sectionm 19.35.090.

Maui's Comprehensive Zoning Provisions is being
revised. The county will be divided into com-
munity development plans, but the system is not
yet in place. interview with Councilmember
Velma M. Santos, August 13, 1987.

Research Division, First Hawaiiap Bank, "Maui
County in 1987," fconowmic  Indicetcrs, Neighbor
Isjand Profiles, July/August 1987, pp- i, 5.
According to the Department of Public Works,
there are theoretically encugh rental units ex-
tant to houss the population. However, in  the
maiti-family districts, especially Lahaina and
Kihei, many of these units are being used for
timesharing for tourists. Interview with Clyde
Murashige, Department of FPlamning, August 13,
1987,

- d? =

"Maui County in 1987 p. 3.
Santos interview.

Ikid.

5

13.

1a.

i5.

i6.

17.

18.

19.

20.

2.

2.

23.

el

See sewer section in chapter 2.

Interview with Vince Bagovo, Director,
Depsrtment of Water Supply, August 13, 1987.

Seven hundred dollars rather than $1400, accord-
ing te Vince Bagoyoe, ibid.

Santos interview,

Interview with Aaron Shinmoto,
Public Works, August 13, 1987,

Department of

Santos interview,
Ibid.

Interview with  Denpis Ichikawa, Assessor,
Department of Finance, November 4, 1987.

"Maui County in 1987," p. 5.

Sea, e.g., Testimony by Council Vice-Chairman
Goroe Hokama on H.B, 244, February 13, 1987;
Letter from Mayor  Haanibal Tavares o
Representative Mitsuo Shito, dated March 3,

1987, on H.B. 244,

Chapter 5

Ordinance 430, enacted August 17, 1982, codified
in the Revised {ode of Ordinance of the County
of Kauai, 1976, as amended, as section E-3.3{d}
of the Comprehensive Zoning Urdinance.

Telephone interview with Russell Suganc, Deputy
County Engineer, Department of Public Works,
November 5, 1987.

Ibid.

Telephone  interview with George Yamamoto,

Building Superintendent, of Public

Works, November 5, 19&7.

Department

with Ravmond Sato, Manager
Department of Water,

Telephone interview
and Chief Engineer,
November 5, 1887,

342-31.

Hawaii Hev. Stat.., sec.

Letter from James Tehada to the Honorable Mitsuo
Shite and the Committee on Housing and Community
Development, dated Octcber 23, 1987, submitted
at the Committese's Ovtober 26, 1987 hearing in
Lihue, XKauai.

Mount Walaleale, according to The World Almansc

sngd Book of Facts, Mark 8. Hoffman (ed.}), (New
York: Pharos Books, 19873, p. 7306

Sato interview.

Ibid., According T [i3:12- the watsr i

avaijable, but the socurcs needs to be developsd.



12,

3.

4.

15.

16.

18.

19,

20.

21.

22.

23.

25.

6.

Ibid,
Telephone interviews with Gerald Takamura,
Supervising Sanitarian, Department of Health,

November & and 28, 1987. He gttributes this to
the fact that subdivisions with a private water
system generally have restrictive covenants that
otherwise prohibit ohang zoning, and  that
agricultural workers living on the plantation do
not own the land and have no right te build on
it.

Interview with Mike Laureta, Department of
Planning, August 18, 1867.

Interview with  Michael J. Belles, County
Attorney, August 18, 1987. and telephone
conversation, Decembeyr 18, 1987.

Laurets interview.

The June 1987 edition of the Kauai Business &
Real Estate Magazine contained four real estate
advertisements mentioning that the property in
question was chana-zoned.

Belles interview.

Tem Shigemoto, Deputy
Kauai, Kavai

"Restrictive Covenants,”
Planning Director, Ceunty of

Business & Rea] Estare Magazine, June 1987, p.
5.

"Restrictive Covemants ... or are they?"
editorial by Gary Hooser in Kauai Business &
Real Estate Magazine, June 1987, p.2,
"Restrictive (ovenants & pertinent fact,”
ibid. p. 7.

Testimony of Councilmember Joanne Yukimura, sub-
mitted at the Dctober 26, 1987 hearing of the
House Committee [+34 Housing and Community
Development held in Lihue, Kaunai, p. 2.

Kauai County Council Resolution No. 73, adopted
August 5, 1987, states that Tapproximately 60
Ohana dwelling permits [have been] issued as of
July 1986, and virtually all are intended to be
used as rentals te non-family members,” and
Laureta interview.

See, e.p., ‘Waiting for the Westin,” by Tom
Yoneyama in Hawaii Business, July 1587 at 33,

indicating a lack of rental units on Kauai,
t

“Shortage of housing predicted for  Kauai,'
Henolulu Star~Bulletin, October 28, 1987, p.
A-1B. Tu the extent, however, that ohana units

are in fact used as vacation rentals. this would
provide an indirect benefit to the community by
reducing the number of the existing housing
units which might ctherwise have been converted
to vacation rentals.

Telephone interviews with Roy Fujioka and Dottty
Bekeart, Department of Finsance, September Z4,
14987,

Senate Conference Committee Report No. 41, 1981
Senate Journal, p. 923.

Ibid., at %24,

29.

30,

16,

Letter of HMax W. J. Graham, Jr., Deputy County
Attorney, to Gillman T. M. Chu, Associate

Analyst, Office of the Ombudsman, dated May 11,
1984,
$ee, e.g., KRauai County Coumcil Resolution Ne.

73, adopted August 5, 1587, requesting the state
legislature to review the ohans zoning law and
consider whether it would be appropriate to make
application of chana zoning discretionary.

See note 22 supra, and Belles interview,

Councilmember James Tehada, in written testimony
te the Committee on Housing and Community
Development, see n. 27 supra, stated that "I
contend that regardless of being an UChana or
rental unit [to nmon-relatives!, any addition to
our housing inventory does relieve our present
housing shortage.”  The letter points out that
many young couples could not take advantage of
ohana =zoning if it were limited to family mem-
bers because their parents do not own property
and cannot provide them with a unit. Alsc, if a
family has more than one vyoung married child,
only one could use the unit, forcing the others
to seek rental housing elsewhere. Tehadsa states
that "more than 30% of our residents are renters
and this percentage is steadily imcreasing.”

Chapter 6

The Hawaii County Code, sections 25-370 -

25-2%7, 1983, as amended.
Ibid., 23-270.
Although the three infrastructure reqguirements

are stated in the ordinance, county officials
stated in interviews that an chana zoning permit

will idssue if only two ont of the three
requirements are there. Interviews with Gary
Kawasaka, Department of Water Supply; Masa
Onuma, Department of Planning, August 27, 1987.
See  "Bars toc ohana zoning: restrictive
covenants' in chapter two.

Onuma interview.

Letter frome Mayor bante K. <Carpenter to

Councilmember Bill Kaipo Asing, April 8§, 1987,

Department of Flanning and Economic Development,
The State of Hawaii Data Book 1986  (Honolulu:
19863, p. 16, indicates that as of 1985, Hawaii
County was the least densely populated island at
28.7 people per square mile. Kauail was next,
with B89.8&.

Interview with Stanley Takemura, Depariment of
Public Works, Auvgust 27, 1987,

Interview with Ted Nagssako, Legislative Aide to
Councilmember Taksashi Domingo, August 27, 1987.

Interview with BStanley Takemura, telephons in-
terview with Harold Matsuurs, Chief Banitarian,
Hewaii District, State Department of Health.



16.

17.

i8.

19,

20.

Takemura interview.

Kawasaka interview. See alse Research Divisien,
First Hawgiian Bank, "Hawaii County in 1987,7
Economic Indicators, Neighbor Island Profiles,
September/Getobar 1987, p. 3.

Kawgsaka interview.
Unuma interview.

Telephone interview with Gien Kivota,
Administrator of the Reagl Froperty Tax Divisionm,
Hawaiil County Department of Finance, on
Cectober 2, 1587.

Interview with Art Harton, Branch Chief, Zoning
Adjustments Eranch, Department of Land
Utilization, November 9, 1987.

Onuma interview,

Tnterview with Councilmember Takashi Dominge,

fougust 28, 19B7.
Onuma interview.

Interview with Wiliiam Yamanoha, Department of
Planning, August 27, 1987.

Ibid.

Chapter 7

Senate Conference Commitee Report No. 41 on 5.B,
No. 55, Eleventh Laegisiature, 1981, State af
Hawaii (bill "wouid allow cptimal utilization of
scarce land {and] provide an immediate and
relatively inexpensive means of increasing the
supply of affordable housing.'}

Preliminayy and partial research indicates that
a family restriction wmay be permissible. The
Supreme Court, dn Village of Belle Terre v.
Boraas, 416 U.S. 1 {1974}, upheld an ordinance
limiting occupancy of single family dwellings to
family members. The Court found this restric-
tion rationally related to a permissible state
cbjective amd thus censtitutional. A ad~
ditional problem with restricting ohana zoning
to family members only might be the restriction
cn the subsegquent sale of the land. However, the
Supreme Court has also come out strongly  in
favor of the extended family im zoning
situztions. See Moore v. Uity of Cleveland, 431
U.8. 4%4, 97 5.Ct. 1932, 37 L.E4.2d 531 {18773,
where the Supreme Court siruvck down an ordinsnce
which Iimited oocepancy of a dwelling to a
parrowly-described definition of femily membsrs.
in its ruling, ithe Court spoke strongly in favor
of extended families and basically indicated
that it struck down the ordinance only becsuse
the definition of family was too limited.

if the legisiature wants toc pursue this type of
limitation, it should draft a statute with pur-
pose cleuses similarly constructed to those in
Chapter 316, Hawaii Revised Statutes, popularly
known as the Land Reform Act. This Aot enabled
the government to conde@n the fes dnterest in

1G.

leasehold lands . The Act was  held con-
stituticnal by the United States Supreme Court
in Hawaii Housing Auvthoriry vw. Midkiff, 467 U.gS.

229 {1984 because the Court found that the
jegislature'’s stated poals were raticnally
related to a legitimate state purpese. Although

the aims of 2 family restriction are not similar
in kind to that of <the Land Reform 4ct, a
similar mechanisp might be employed to demon-
strate a legirimate relationship teo an important
state geal, that of helping the extended family.

This could probably only  be applied
prospectively.

As Is done, for example, upcn foreclosures on
property restricted by the  Hawaii  Housing
suthority. Cf. sesction 201E-223, Hawaii Kevised
Statutes.

interview with Albert Lono Lyman, Director,

Hawaii County Department of Planning, August 27,
1987.

Interview with Aaron Shinmoto, Maui County
Department of Pubiic Works, August 33, 1987.

This  type of “private attorney general'
provision is alresady in use in some situations.
Hawaili Hevised Statutes, sec. 603-23.35 alliows
any persch, &5 well as government aTtormeys, to
maintain an actios to enjoin violations of sec-
tion 708-87:1, Hawaii RKevised Statutes, which
prohibits false advertising, and to recover
damages 1f injured. Section 481-27, Hawaii
Revised Statutes, permits the attorney general
oy a private person to enjoin  anyochne par-
ticipating in wunfair trade practices relating to
the sale of United States surplus goods.

This could be enforced st the building permit
approval level, and again at final inspection.

At an ohana zoning heering held on Kauai by the
Housing and Cemmunity Development Committee of
the HKouse of %epresentatives on October 26,
1587, the Acting Director of Planning was asked
whether the county was teking the position that
it cannot consider any other factors other than
streets, water, and sewers in reviewing the
chara zoning permits. The response wias that the
COUNtY was trying not to impese more stricl con-
ditiens on chana zoning. At the companicn
hearing on Haui on November 16, 1987, a re~-
presentative from the Gffice of the Mayor com~
plained that the number of vehicles was not
controlied. However, the counties have the
power to impose ofi-street perking requirements,
and in  fact, they all have imposed  such
reqguirements.

A copy of the City & County's proposed bill is
inciuded in Appendix G, and is followed by s
as it presently

copy  of House EBill No. 244
reads.
House Bill No. 244, FRegular Session of 1987,

1
provides that counties may dllow chana umits in
accordance with zoning ordinances and rules.

Anothar type of change thati haz beern brought up
is te sllow ohang zoning in a district anly  if



j

13.

1h.

the residents of the district vote to allow it.
This appreoach is not recommended because: {n
while 7residents may be the best source of in-
formation on neighborhood character, they are
not  generally knowledgeable about the planning
and infrastructure requirements that should be
considered, and (2} this may lead to a dréstic
decrease in the availability of ohana zoning un-
der the "not in my backyard" syndrome.

Increased density in & formerly single-family
residential area is one of the primary conlerns
for the Neighborhood Boards that oppose chana
ZORing.

See discussion  in chapter 3, supra, the
Ordinance .

0f course, with these greater controls, ohana
zoning would be more limited, as more factors
exist to justify curtailing it. However, ohana
zoning without additional envirommental controls
could }ead to social problems due to overcrowd-
ing that are worse than the condition sought to
be alleviated.

78



Appendix A

1 =
THE SENATE APR 0 9 1967
FOURTEENTH LEGISLATURE, 1987 _ .
STATE OF HAWAII LU TTU,

E

WHEREAS, in 1981, the State Legislature through Act 229
enacted section 46~4(c), Hawaii Revised Statutes, which is
popularly known as the "Ohana Zoning" law; and

WHEREAS, the "Ohana Zoning" law specified that, effective
January 1, 1982, a county could not prohibit the construction of
twoe single-family dwellings on any lot where a residential
dwelling is permitted if certain requirements are met; and

WHEREAS, the declared purpose of the "Ohana Zoning" law is
"...to assist families to purchase affordable individual living
guarters and, at the same time, to encourage the preservation of

"

the extended family..."; and

WHEREAS, during the time the "Ohana Zoning" bill was
discussed, several counties raised concerns such as whether the
statute would usurp the counties long-term land use plans,
whether the individual counties should be given more discretion
becauge of their differing housing needs, and whether the
counties tould impose reasonable regulations such ae those
relating to size and location; and

WHEREAS, since adoption of the "Ohana Zoning" law, each of
the counties has adopted a different type of implementing
ordinance which allows for different types of Ohana dwellings and
locaticns for Ohana dwellings; and

WHEREAS, approximately five years have passed since adoption
of the "Ohana Zoning™ law, and it appears timely for a
comprehensive review to see if the purpose and intent of the law
have been met in each of the counties; and

WHEREAS, the call for the review, however, should not be
construed as legislative disfavor of "Chana Zoning", but as an
exercige of legislative oversight intended to improve
implementation of the law; and

WAEREAS, in this respect, the Legislature reiterates its

support for the purpose of the "Ohana Zoning" law, as specified
in Azt 229, Session Laws of Hawaiil 1981; now, therefore,
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Page 2 - ® [ » . 8 8

BE IT RESOLVED by the Senate of the Fourteenth Legislature
of the State of Hawail, Regular Session of 1987, the House of
Representatives concurring, that the Legislative Reference Bureau
is regquested to review the "Ohana Zoning" law to determine if its
purpose and intent have been met in each county and to determine
whether any changes should be made to the law to better
effectuate the purpose and intent; and

BE IT FURTHER RESOLVED that the Legislative Reference Bureau
also review the specific problems encountered by each county
within the past five years in implementing the law; and

BE IT FURTHER RESCLVED that the Legislative Reference Bureau
also review the "Ohana Zoning" law and other pertinent state laws
to determine if the counties should be given more flexibility to
deal with individual problems encountered with "Ohana Zoning",
but the Bureau shall not consider repeal of the law or making
"OChana Zoning" discretionary for the counties; and

BE IT FURTHER RESOLVED that the findings and recommendations
of the Legislative Reference Bureau be submitted teo the
Legislature prior to the convening of the Regular Session of
1988; and

BE IT FURTHER RESOLVED that a certified copy of this

Concurrent Resolution be transmitted to the Director ¢of the
Legislative Reference Bureau.

OFFERED BY: ﬂ '
._._/
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Appendix B

ACT 229 S.B. NO, 55

A Bill for an Act Relating to Housing.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature recognizes that the spiraling costs of housing, the
limited availability of land for housing, and the failure of wages to keep pace with
inflation, contribute 1o the inability of many families to purchase their own homes.

The legislature also recognizes the resulting trend of children living in their
parents’ homes even after reaching adulthood and after marriage. This trend has posi-
tive and ncgauvc aspects. The situation is negative when it is forced upon persons
because there is a scarcity of affordable homes. The trend can be positive, however,
because it helps preserve the unity of the extended family.

The purpose of this Act is to assist families to purchase affordable individual
living quarnters and, at the same time, to encourage the prcscrva’uon of the extended
family.

SECTION 2. Secuon 464, Hawan Revised Stamtcs, is amended (o read as
follows:

“§46-4 County zoning.. () This section and any ordinances or rules and
regujations adopted in accordance with it, shall apply only to those lands not con-
tained within the forest reserve boundaries as cstahhshcd on January 31, 1957, oras
subsequently amended.

Zoning. in all counties shall be accomplished within the framework of 2 long
range, comprehensive general plan prepared or being prepared to guide the overall
future development of the county. Zoning shall be one of the tools available to the
county to put the general plan into effect in an orderly manner. Zoning in the
counties of Hawaii, Maui, and Kauai means the establishment of districts of such
number, shape, and area, and the adoption of regulations for each district as shall be
decmed  best suited to carry out the purposes of this section. In establishing or
regulating the districts, full consideration shall be givento all available dataas tosoil
classification and physical use capabilities of the land so as to allow and encourage
the most beneficial use of the land consonant with good zoning practices. The zoning
power granted herein shall be exercised by ordinance which may relate to:

(1} The areas within which agriculture, forestry, industry, trade, and
business may be conducted.

(2) The areas in which residential uses may be regulated or prohibited.

(3} The areas bordering natural watercourses, channels, and streams, in
which trades or industries, filling or dumping, erection of structures, and
the location of buildings may be prohibited or restricted.

(4) The areas in which particular uses may be subjected to special restric-
uons.

(5} The location of buildings and structures designed {or specific uses and
designation of uses for which buildings and structures may not be used
or aliered,

(6) The location, height, bulk, number of stories, and size of buildings and
other structures.
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ACT 229

(7} The location of roads, schools, and recreation areas,
(8} Building setback lines and future street lines,
(9) The density and distribution of population.

{10} The percentage of lot which may be occupied, size of yards, courts, and

other open spaces.

{11y Minimum and maximum lot sizes,

{12) Other such regulations as may be deemed by the boards or city council

Bs necessary and proper to permit and encourage orderly development
of land resources within their jurisdictions.

The council of any county shall prescribe such rules and regulations and
administrative procedures and provide such personnel as it may deem necessary for
the enforcemnent of this section and any ordinance enacted in accordance therewith.
The ordinances may be enforced by appropriate fines and penalties, or by court
order at the suit of the county or the owner or owners of real estate directly affected
by the ordinances.

Nothing in this section shall invalidate any zoning ordinances or regulation
adopted by any county or other agency of government pursuant to the statutes in
effect prior to July 1, 1957,

The powers granted herein shall be liberally construed in favor of the county
exercising them, and in-such a manner as to promote the orderly development of
each county or city and county in accord with a long range, comprehensive, general
plan, and 10 insure the preatest benefit for the State as a whole, This section shall not
be construed to limit or repeal any powers now possessed by any county to achieve
the ends through zoning and building regulations, except insofar as forest and water
reserve zones are concerned and as provided in subsection (c).

Neither this section nor any ordinance-enacted under this section shall prohibit
the continuance of the lawful use of any building or premises for apy trade, industry,
residential, agricultural, or other purpose for which the building or premises is used
at the time this section or the ordinance takes effect, provided that a zoning ordinance
may provide for elimination of nonconforming uses as the uses are discontinued or
for the amortization or phasing out of nonconforming uses or signs over a reason-
able period of time in commercial, industrial, resort, and apartment zoned areas
only. In no event shall such amortization -or phasing out of nonconforming uses
apply to any existing building or premises used for residential (singie family or
duplex) or agricultural uses, Nothing in this section shall affect or impair the powers
and duties of the director of transportation as set forth in chapter 262,

(b} Any final order of a zoning agency established under this section may be
appealed to the circuit court of the circuit in which the land in question is found. The
appea! shall be in accord with the Hawaii rules of civil procedure.

(¢} Weither this section nor any other law, county ordinance, or rule shall
prohibit the construction of two single-family dwelling units on any lot where 8
residential dwelling unit is permitted; provided:

(I} All applicable county requirements, not inconsistent with the intent of
this subsection, are met, including building height, setback, maximum lot
coverage, parking, and {loor area requirements; and

(2) The county determines that public facilities are adequate 1o service the
additional dwelling units permitted by this subsection.
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This subsection shall not apply to lots developed under planned unit develop-
ment, cluster development, or similar provisions which aliow the aggregate number
of dwelling units for the development to ¢xceed the density otherwise allowed in the
zoning district,

Each county shall establish a review and permit procedure necessary for the
purposes of this subsection.”

SECTION 3, Statutory material to be repealed is bracketed. New material is
underscored.*

SECTION 4. This Act shall take effect on January 1, 1982.
{Approved June 22, 1981.)



6.20

Appendix C
(Honolulu)

Housing: Ohana Dwellings.
Two dwelling units (either separate or in a single structure) may

be located on a residentially zoned lot, with the following limitations:

A.

6.30

lot,

A1l provisions of the zoning district shall apply except the
provisions on the number of dwelling units permitted on a zoning
lot .
These Qhana Dwelling provisions sha® not apply to lots within a
Zero Lot Line project, Cluster Housing project, Planned
Development-Housing or duplex unit lots.
The following public facilities are required to service the lot:
1. The sewer capacity shall be approved in writing by the
Department of Public Works.
2. The availability of water shall be confirmed in writing by
the Board of Water Supply.
3. Approval in writing from the Honolulu Fire Department is
required for all parcels served by private streets.
4., The 1ot must have direct access to a4 street which has a
minimum paved roadway width of 16 feet.
Public Facilities clearance may be obtained prior to application
for a building permit. Forms for public facilities clearance will
be available at the Building ODepartment and QOepartment of Land
Utilization, The form, approved by all agencies, shall be
submitted with the building permit application. Where complete
plans and specifications are submitted for building permit
application processing, the submission of the public facilities
clearance form will be attached with the building permit and
processed concurrentiy
Neither the Director nor the Zoning Board of Appeals shall have
authority to modify Subsection ., above,

Housing: Site Development Plan,
Three (3) to & dwelling units may be placed on a single zoning

provided a site development plan for the lot is approved by the

Birector.

A.

Any zoning lot which has at least twice the required minimum lot
size for the underlying residential district may have two detached
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Sections:

19.35.010--19.35.020

{Maui)

Chapter 19.35

ACCESSORY DWELLINGS

19.35.010 Generally.

19.35.020 Maximum gross floor area.

19.35.030 Separate entrance.

19.35.040 No interior connection.

19.35.050 One accessory dwelling per lot.

19.35.060 Maximum cumulative area of open decks, etc.
19.35.070 Off-street parking required.

19.35.080 Driveway.

19.35.090 Public facilities reguired.

19.35.100 Public facilities clearance.

19.35.010 Generally. The limitations and regquirements

of this chapter shall apply to any accessory dwelling.

A. Any person who wishes to construct, or in any manner
otherwise establish, an accessory dwelling shall apply for a
building permit therefor in accordance with this chapter.

B. All provisions of the county zoning district, or
state land use district as the case may be, in which the
accessory dwelling is proposed to be constructed shall apply,
except the provisions on the number of dwelling units permitted
cn a lot and except as the provisions of such district may be
inconsistent with the provisions applicable to accessory dwell-
ings. To the extent of such inconsistency, if any, the acces-~
sory dwelling provisions shall prevail.

C. The provisions of this chapter shall apply to any lots
in the following county zoning and state land use districts:

l. Residential district;

2. Apartment district:

3. Hotel district;

4. Interim zoning district;

5. ©State land use rural district.
No accessory dwelling shall be placed or constructed on any
lot located in any district other than the districts speci-
fied in this subsectiocon.

D. HRotwithstanding the provisions of subsection C of
this section, the provisions of this chapter shall not apply
to any lot within a duplex zone or a planned development in
any district. No accessory dwelling shall be placed or con-
structed on any such lot. (Ord. 1269 §7(part), 19B82).

19.35.020 Maximum gross floor area. The maximum gross
floor area of an accessory dwelling shall be determined as
follows:

{(Maui County 12/83) 8



19.35.030~--19.35.070

Maximum Gross Covered Floor
Area {including any storage
covered decks, walkways, patios,
lanais and similar structures,

Lot Area (in sguare but excluding an attached
feet: carport or parking space)
7,500 to 9,989 5060 square feet

10,000 to 21,779 600 sguare feet

21,780 to 43,558 700 sguare feet

43,560 to B7,119 800 sguare feet

87,120 or more 1600 square feet

{Ord. 1269 §7({part), 1982).

19.35.030 Separate entrance. An accessory dwelling shall
have at least cone separate entrance. (Ord. 1269 §7(part), 1%82).

19.35.040 No interior connection. An accessory dwelling
shall not have an interior connection to the main dwelling.
(Ord. 1269 §7(part), 1982).

19.35.050 One accessory dwelling per lot. No more than
cne accessory dwelling shall be permitted on a single lot
regardless of the size of the lot. (0Ord. 1269 §7(part), 1982).

19.35.060 Maximum cumulative area of open decks, etc.

An accessory dwelling may have uncovered open decks, walkways,
patics, lanais or similar structures, subject to the following:
A. The uncovered open decks, walkways, patios, lanais
or similar structures shall not exceed the following respective

cumulative total areas:

Maximum Cumulative Fleoor Area
cf uncovered cpen decks,
walkways, patios, lanals or

Let Area (in sguare similayr structures (in sguare
feet) feet)
7,500 to 9,999 200
10,0006 to 21,779 240
21,780 to 43,559 280
43,560 to 87,119 320
87,120 or more 400

{Ord. 1269 §7{(part), 1982}.

19.35.070 Off~-street parking required. An accessory
dwelling shall have a carport or other off-street parking
space. The carport shall be a single-car carport not exceeding
a total floor area of two hundred forty square feet. Where
the first dwelling unit on any lot complies with all provisions
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19.35.080~-19.35.100

applicable to accessory dwellings, only one carport or off-
street parking space shall be required; provided, that if a
main dwelling unit is constructed, such main dwelling unit

shall have at least two parking spaces or a carport for two
cars in addition to the parking for the accessory dwelling.
{Ord. 1269 §7{part), 1582).

19.35.080 Driveway. An accessory dwelling may have a
separate driveway from that of the main dwelling, provided that
all driveway regquirements are met. In addition to any other
requirements, a minimum of ten feet between the lot boundary
and any building on the property shall be regquired for such
separate driveway. (Ord. 1269 §7 (part), 1l9R2).

19.35.090 Public facilities recuired. The following
public facilities are required to service the lot:

A. Adequacy of sewage disposal system. This shall be
secured in writing from the department of public works for
public sewage systems and the state of Hawaii Department of
Health for cesspools, septic tanks and private sewage systems;

B. Adegquacy of water supply. This shall be secured in
writing from the department of water supply;

C. Adequacy of fire protection for all lots served by
private streets. This shall be secured in writing from the
department of fire control;

D. Adequacy of street. The lot must have direct access
to a street which has a minimum paved roadway width of sixteen
feet and which the director of public works determines to be
adequate for the proposed construction. (0Ord. 1269 §7{part),
l982).

19.35.100 Public facilities clearance. Public facilities
clearance may be obtained prior to application for building
permit. Forms for public facilities clearance will be avail-
able at the land use and codes administration, department of
public works. The forms shall be submitted with and attached
to the building permit application. Where complete plans and
specifications are submitted for building permit application
processing, the public facilities clearance form and the
building permit will be processed concurrently. 1In all other
cases, the forms shall be processed prior to submitting the
building permit application. (0rd. 126% §7(part), 1982).

{Maui County 12/B3) 582



(Kauai)

AN ORDINARCE AMENDING THE COMPREHENSIVE ZONING
ORDINANCE, CHAPTER 8 OF THE REVISED COBDE OF
ORDINANCE, 1976, AS AMENDED, PROVIDING FCR

ORANA DWELLING UNITS

BE IT CRDAINED BY THE COUNCIL OF THE COUNTY OF KAUATI, STATE

OF BAWAIL:

SECTIOR 1.

That Section 8-3.3 of the Revised Code of

Ordinances, 1976, as amended, is hereby amended by adding
Subsection (d) teo read as follows:

"{d) Ohana Dwelling Unit. Notwithstanding other
provisions to the contrary, for any residentially
zoned lot where only one single-family residential
dwelling is permitted, one additional single-family
residential dwelling unit (attached or detached) may
be developed, provided;

1)

(2)

(3)

(4)

All applicable county requirements, not
inconsistent with Section 46-4(c), Hawaldl
Revigsed Statutes and the county's zoning
provisions applicable to residential

use are met, including but not limited to,
building height, setback, maximum lot
coverage, parking, and fleor ‘area reguire-
ments. ' '

The provisions of this subsection shall not
apply to lots developed under a project
development, or other multi-family development,
or similar provisions where the aggregate
number of dwelling units for such development
exceeds the density otherwise allowed in the
zoning district.

For residentially zoned lots on which an
Ohanz dwelling unit is developed, no guest
house under Sec. 8-3.3(a) (3) shall be
allowed in addition.

The following public facilities are found
adequate to service the additional dwelling
unit:

A. Public sanitary sewers, an individual
wastewater system (or cesspool}, or &
private sanitary sewer system built to
County standards and approved by the
Department of Health.

B. For sewered areas, the availability of
& public sewer system shall be confirmed
in writing by the Department of Public
Works, The availability of a private
sewer system shall be confirmed in
writing by the Department of Health.
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C. The avallability of water shall be
confirmed in writing by the Department
of Water.

D. Approval in writing from the Kauai Fire
Department is required for all parcels.

E. The lot must have direct access to a
street which has a minimum paved roadway
width of sixteen (16} feet continuous to
the major thoroughfare.

(3) Facilities clearance may be obtained prior
to application for building permit. Forms
for facilities clearance will be available
from the Building Division, Department of
Public Works., The form, approved by all
agencies, shall be submitted with the building
permit application. Where complete plans
and specifications are submitted for building
permit application processing, the submission
of the facilities c¢learance form will be
attached with the building permit and processed
conecurrently, '

(6) Hothing contained in this section shall affect
private covenants or deed restrictions that
prohibit the construction of a second dwelling
unit on any residemtial lot,

SECTION Z. This ordinance shall take effact upon its
approval. : :

CERTIFICATE OF THE COUNTY CLERK

I hereby certify that he#etﬂ attached is a true and correct
copy cf'Billyﬁo.-Bli (praft 2), As Amended, which was adopted
on second and final reading by the Council of the County of
Kaual at its meeting held on August 3, 1982, by the following

vole:
FOR ADOPTION: Asing, Fukushima, Yadao, Yotsuda,

Harris TOTAL -~ 5
AGAINST ADOPTION: None ' TOTAL = g
ABSENT/EXCUSED & MOT VOTING: Sarita TOTAL -
Pl
Dated at Lihue, Kauail, Hawail, Tatsuo
this 4th day of County ¢l
August, A. D. 1982 County of Kauai

Date of transmittal to the Mayor:

August &, 1982

RS
Approved this ﬁz —day of
August, A. D. 1982

Eduardo E.'Malapit
Mayor
County of Kaual
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(Hawaii County)

Article 25. Regulations for Ohana Dwelling,

Section 25-270, Purpose and applicability. The purpose of this
article is to describe the conditions under which an “ohana dweiling,” as
defined in section 25-4 of this chapter, shall be permitied in furtherance
of the legislative intent of Act 229, Session Laws of Hawaii 1981, which is
to assist families to purchase affordable individual living quarters and, at
the same time, to encourage the preservation of the extended family, It
is not the intent of this article o supersede private deed restrictions or
agreements which may prohibit the construction of an additional dwelling
on the lot. :

Section 25-271, General provisions. Notwithstanding any law,
ordinance, or rule to the contrary, two dwelling units may be constructed
on any lot within all state land use urban, agricultural, rural and conserva-
tion districts provided that:

{1} Applicable County requirements, not inconsistent with the
intent of this section and the zoning provisions applicable to residential
use are met, including use, building height setback, and off street parking;

(2) The County determines that public facilities as specified in
section 25-272 of this article are adequate to serve the ohana dwelling
unit;

(3) That at the time of application for a county building permit
for & second dwelling unit, the subject lot or land parcel is not restricted
by a recorded covenant or a recorded lease provision (in a lease having a
term of not less than fifteen years) which prohibits a second dwelling unit;
and

(4) Appropriate state approval has been received if the lot is
situated within the State Land Use Conservation district.

849
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Sec. 25-272-25-277

Section 25-172. Requirements,

{2} An ohana dwelling shail comply with all other require-
ments of this articie and of the County Code, except with regard to
density. On any lot where a dweliing unit is permitted, an ohanz dweliing
mey be constructed, provided that:

€1} The access to a public or private street shall meet with the
approval of the chief engineer;

(2) It mests with State department of health wastewater treat-
ment and disposal svstern requirements, Additional standards will not be
imposed by the County;and

{3) It has an area for two off-street parking stalls on the fot.

Section 25-273. No variances granted. No variance [{rom
applicabie requirsments of this chapter, including yard setbacks, shall be
granted to permit the construction of an ohana dwelling.

Section 25-274. Subdividing prohibited. There shall be no sub-
division of a Jo! upon which an ohana dwelling is situated unless each
pruposad lot can meet the minimum building site requirement of the
zoning district in which it s located.

Section 25-275. Facilities approval form. An ohana dwelling
facilities form, as prepared by the planning department, shall be filed with
and approved by that department as a prerequisite to the issuance of a
bujlding permit tc a property owner for an chana dweliing. The form
shall be approved by the planning director only upon:

{1} The certification by the department of public works and the
S1ate department of hiealth a8 {0 the adequacy of the respective facilities;
and

(23 The verification of the planning director that the existing
zoning for the property allows the ohana dwelling, and that the building
site is adequate {o support the additional dwelling.

Section 235-276. Time lhnitation. Upan acceptance of a properly
filed application, the planning director shali render a decision within sixty
calendar days.

Section 25-277. Appeals. The disapproval of the chana dwelling
facilities form by the planning director may be appeaied 1o the board of
appeals in accordance with its rules.
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Appendix D

{(Honolulu}
MAY 30, 14985
1308¢€

SECOND ACCESSORY DWELLING
Public Facilities Pre-Check

THIS FORM IS NOT PERMISSION TO BUILD AND ALL OTHER REQUIREMENTS OF LAW MUST BE MET

TAX MAP KEY
Zone Sec. Plat Par. Lot No.

OWNER'S NAME (Please Print/Type)

Qwner's
Phone Number

CONSTRUCTION SITE ADORESS
Applicant's
Phone Number

APPLICANT'S NAME
Application
Date

ADDRESS
* ok e K K ok kK % & % X % INSTRUCTIONS FOR COMPLETING FORM % % % % % & % ok % & % & X ¥ % % * x

1. Appiicant must provide all information in Section I.

2. Applicant must acquire approvals and signatures from all four agencies as listed in
Section I1. If any one agency does not approve, a Building Permit cannot be jranted.

3. Submit approved form a’.ng with Building Permit application and required draw’~gs to the
Building Department, 1.1 Floor, Municipa) Bidg., Permit Section, 650 South ¥Xi . St.

*************ﬁ****AODITIGNALINFDRMATIDN***********:':*‘k*'k*‘k

1. The pre-check form is ~.LL and VOID 120 days after the first date of approvai v an
agency, except if a on: time 90-day extension is granted by the Board of Water Supply.

2. There will be a water «.-velopment charge assessed by the Board of Water Suppi. If
separate meter is inst . led there will also be an installation charge.

3. There will be a monthly sewer service charge on the second unit.

4. Compliance with private covenants or lease restrictions prohibiting two dwelling units on
a lot is applicant's responsibility.

X%k K K ok %k % %k % % % % SECTION I. (TO BE FILLED IN BY APPLICANT) * * X % % % % » x % % %

1. PROPOSAL FOR: (check one which apply to you)

___0One separate new unit ___Use of existing second unit which is separate
__Two new units on a vacant lot __ Use of existing second unit which is attached to house
___Interior work only (converting garage, gquest guarters, bedrcom, etc.)
2. NUMBER OF NEW/ADDED BEDROOMS IN THE SELOND UNIT IS Bedrooms.
3. PARCEL NOW SERVED BY OR HAS: (check Yes or Ho)
a. Municipal sewers ___Yes ___No
b. No cesspool or septic tank. __Yes __No
c. Direct access to a street with minimum paved roadway width of 16 feet. ___Yes __ No
d Has sufficient area for 2 parking spaces for the second unit. ___Yes __ No

PROCEED TO SECTION II ONLY IF THE ABOVE SECTION @ ITEMS ARE CHECKED YES.
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T K
STEP
1

ADDI

* % x ok ok ok ok ok ok SECTION TI. (70 BE COMPLETYED BY GOVERNMENT AGENCIES) * % & & % o % & & %

BUILDING DEPT., 1st Floor, Municipal Building, 650 South King St., Permit Sectign 523-4505.
Parcel is zoned residential and is in an area generally identified as eligible for a

second unit.

____YES

__NO Checked by:

Signature Date

DEPT. OF PUBLIC WORKS, Div. of Wastewater Management, Public Service Section, 650 South
King St., 523-4429
Meets Wastewater Management reguirements.
YES
___NO Checked by:

Signature pate

FIRE DEPT., 1st Floor, Municipal Bldg., 650 South King St., 523-4186

Meets access and fire safety requirements, except for BWS fire protection standards.
YES

__NO Checked by:

Signhature Date

BOARD OF WATER SUPPLY (across street from Municipal Bldg., parking garage)
Service Engineering Section, Ground Floor, 630 South Beretania St., 527-6189 or 527-619¢

Water is available.
___YES
___NO Checked by:

Signature Date

BWS ONLY: Approval for one-time
40-day extension
(affix seal of
approvai, date and
brief exsianation for
extensicn:.
Attach verification
letter.

TIONAL COMMENTS
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1. This

2., Accessory dwelling mnmeans

{(Maui)

ACCESSORY DWELLING (QHANA ZONING) FACT SHEET

PERES

A
o

o

ordinance is for the accessory dwelling on the lot,
Only gne is permitted per lot. T

living <quarters attached or

detached to a main dwelling or within an accessory building
located on the same lot as the main dwelling for use as a
separate dwelling.

3. The

4. The

5. For

least 10,000 sguare feet
accessory dwelling (State Department of
Regulations}.

lot must be in the following County zoning and State
land use districts:

Residential District
Apartment District

Hotel District

Interim Zoning District

State Land Use Rural Distriet

ordinance

areas

is not applicable within a duplex zone,
planned development, or State land use agricultural district.

without a sewer system, the
of land aresa in

lot must have at
order to have an
Health Rules and

6. Maximum area of accessory dwelling permitied:

Gross Covered Floor Area
fag. ft.} {(Including
storage, covered decks,
walkways, patios, lanais,
etc., but excluding

Filocr Area Or
uncovered decks,
walkways, patios,
lanais, eftc.’

Lot Area (sg. £t.} attached carport.) {sg. £t.)
7,500 to 9,989% 500 200
10,000 to 21,778 600G 240
21,780 to 43,559 700 286
43,360 o 87,118 800 3260
87,130 or more 1,006 400
7. Must comply with all other reguirements of the Compre-
hensive Zoning Ordinance such as:
a. One additional parking space must be provided.
L. Setbhack reguirsments.
8. Adeguate public facilitiss must be available. The owner
must wverify that adeguate facilities are avallable with
documentation provided by submitting a completzed Public

Facilities Clearance Form {copy attached).

9, Lot must have
18, The dwelling
kitchen.

1i. Permits

dwelling.

may

must be obtained fo
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COWNTY OF MAUL
Department of Public Works
Land Use and (odes Adminjiszracion
20C South High Street
Wailuky, Maui, Hawaii 96753

OBRDINANCE 1269
PUBLIC FACILITIES CLEARANCE FORM

Owmer:
applicant {if other than owner)
Description of Project:

Address:_
Tax Map Key:

EPUNT? SEWERAGE SYSTEM
The existiang sewerage system is adeguate ute alleow  the proposed accessory
dwelling.
YES RO
Comments:

Waste Management [Divisio
Department of Public Wor

CESSPOOL, SEPTIC TANKS, PRIVATE SEWERAGE SYSTEMS
The existing/new ces$pocl, septic tank, or private sewerage svstem 13 adeguate
to allow commection to the propesed accessory dwelling.
YES NO
Comments:

Department of Realth, Scace of Hawail Date
HOTE IO APPLICANT: The existing systesm must
Health and confarm to the Public Health Regulat
T.1(8). Call 244-425% for anmy informarion.

be inspectad 3y the Department of
ioas {haprer 38, Seczion J.4A and

POTABLE WATER SCURCES

The existing wacter system is adequate o ah.ow the sropeosed accessory dwellinmg.
TS NO

Commants:

Departxent of water 3Iupplhy Date
FIAL PROTECTION FOR PROPERTY SERVED BY PRIVATY STRIZTS
Pire protection is adeguate fov the proposed accessory dwelling.

TES pis}
Lommernts

Deparctment of rire Zontrol Jare

el TR
SIREET
o .

The Iot has direct access $o g SITeST WilN & minimum paved roadwav widih of
18 feer and said siveet is adegquate 3ot the sroposaed adlesscrv dwelling.

WS s

e LA

Lomments:

S e e S A e e noe s



{Kauai)

County of Kauai
OHANA DWELL ING
Public Faciiities Clearance

TAX MAP KEY: OWNER: DATE:
LOT SIZE: STREET NAME: MNg. of
Bedrooms
PROPOSAL FOR: One additiomal Dwelling Unib . . o v o v o v v o v v o s
Two New Dwelling Units . .+« o v v v v o 00 00 0 o
Converting I-family dwelling unit to a
2-family dwelling undt . . .+ « o o v v v s v 4 o
Approval of existing 2-dwelling units . . . « . .+ . .
A, ZONING REMARKS

Lot: 27 fGualifies,
provided the attached zoning reguirements are met.

Lot: L7 Does not gualify.

Planning Department i Date
Adequate  Inadeguate

B. SANITARY SEWER SYSTEM

1. Private Sewer System 7 7
2. Cesspool o7 7
Department of Health Date
3, Public Sewer System 7 7
Pubiic Works Department Date

€. ROADWAY
1. Paved Road (16 ft. min.) 7 L7
Public Works Department Date

3. WATER SYSTEM
1. Private Water System L7 £7
Health Department Date
2, Public Water System L7 7
Water Department Date

E. FIRE PROTECTION L7 27
Fire Uepartment Date

NOTE: 1. Checking for private covenants or deed restrictions prohibiting two dwelling units
on & lot is the applicant's responsibility.
2. All agencies above must indicete "Adequate” to gualify for an Ghana dwelling.
3. Bullding permit must still be obtained before constructing the Ohana dwelling unit.

Sigrature of Applicant Date Mailing Address Prone Number
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(Hawaii County)

CHANA DWELLING PROCEDURES

County of Hawaii
Pianning Department

In processing your chana dwelling application, there are certain
things that you should be aware ©0f. These are:

1. Zoning:

2. Covenants:

3. Variance:

4, Subdivision:

5. Access:

6. Sewage System:

7. Processing:

8. PBuilding Permit:

8., Time Limit:

16. Appeal:

PD 7/82
PD 5/84
4557A/17A (#3)

An Chana Dwelling 1s allowed in all zones
except industrial and open.

An ohana dwelling is not allowed if the
property has a covenant which prcohibits
the construction of a second dwelling.

No variance from the zoning code (such as
setback, height, etc.) can be issuec for
an ohana dwelling.

No subdivision would be allowed cf an
ohana dwelling lot., unless all resultant
lots meet the mininum lot size
regquirement of that zone.

Access to the ohana dwelling unit must
meet with the approval of the Chief
Engineer, Department of Public Works.

The sewage system must meet with the
approval of the State Department of
Health.

Upon receipt of a properly filed
application, the Planning Department will
review the request together with the
Departments of Public Works and Health,
The Department will take acticon within
sixty (60} calencar days of receipt of
the application.

A building permit application for the
ohana dwelling will be accepted and
processed only upon apprcval of the Chana
Dwelling by the Planning Director. A
copy of said approval must acccompany the
Building Permit application,.

Once an chana dwelling application has
been approved by the Planning Director, &
building permit must be secured within
two (2) vears from that date.

Should an application be denied, the
person has a right to appeal the decision
tc the Board of Appeals within 30 days of
the official denial date.
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OHANA DWELLING - PUBLIC FACILITIES FORM
COUNTY OF HAWAII
PLANNING DEPARTMENT

APPLICANT:

ADDRESS: I certify that thne
information provided
herein is accurate and
truthful to the best

PHOMNE (BUS.) (HOME ) of my apility.

APPLICANT'S INTEREST, 1f not owner:

APPLICANT'S SIGNATURE

RECORDED OWNER{S):

OWNER(S) SIGNATURE:

ADDRESS:

PHOHE: (BUS.) {HOME )

This application must be accompanied by one (1) original and
two (2} copies of the Chana Dwelling - Public Facilities Form and
three {(3) site plans drawn to scale showing:

* Property boundaries * Two (2) parking spaces

* Cesspool location(s) * proposed chana dwelling location,

* All existing structures including setback(s) from
and driveways property lines

Additionally, one {1} copy of the recorded deed including its
restrictions and/or covenants must be submitted with this
application.

TAX MAP KEY NUMBER:

LAND ARFA: Sg. Ft.  ZONING:

STATE LAND USE:

OHANA DWELLING TYPE {check onej: Add'l Single Family Dwelling
2 New Single Family Dwellings
Duplex Conversion

New Duplex

]

a8



Restrictive covenants prohibiting additional dwelling on lot

{check one): YES

REMARKS:

NO

TAX MAP KEY
Z 8 PL PAR LOY

P.0., - Sept. 1982 (Rev.})
P.D. - 7/85 (7483A/9A)

Ohana Dwg Permit No.

Building Permit No.

(OFFICE USE ONLY)
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Appendix E
LRB SURVEY

The LRB sent out a questionnaire to 798 residences on Oahu that were
identified by the Department of Land Utilization as having constructed ohana
units {this number is almost half of the number of permits that have been
issued}. The purpose of the survey was two-fold: to determine how many of
the units were occupied by extended family members, and to determine
whether the units were being rented (or used free of charge) or whether
they had been sold.

Three hundred and five surveys were returned, for a response rate of
38%. Of those, only 302 had usable responses, so the percentage rates are
calculated against 302, not 305. The answers, which are tabulated below, do
not add up to 302 as some respondents left certain categories blank. As we
received a significant number of write~in responses for the categories of "free
use by relatives” and "use by self,” those categories have been broken out
especially for this evaluation.

The survey had two parts, one designed for those who had applied for
the ohana zoning permit themselves (to ascertain their original intent), and
one for those who had bought property with an existing ohana unit. The
responses in the latter category were very sparse.

For those who originally requested the ohana zoning permit:

1. why did you want an ohana unit?

a. For rental to a relative: 119 (39%)

b. For free use by a relative: 68 (22%)

c. For rental to a non-relative: 53 (18%)

d. For sale to a relative: 20 (7%)

e. For own use: 11 (4%)

f. For sale to a non-relative: 2 (less than 1%)

Note: Total who indicated some type of use by relative is 68%.

2. Who first occupied the chana unit?
a. A relative: 174 (68%)
b. A non-relative: 46 {(15%)
c. Self: 16 (5%)

3. At that time, the unit was:
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a. Rented: 124 (41%)
b. Sold: 10 (3%)
4. Who currently occupies the ohana unit?
a. Relatives: 174 (58%)
b. Non-relatives: 77 {25%)
c. Self: 19 (7%)
d. It is vacant: 18 (6%)
5. At this time, the ohana unit is:
a. Rented: 124 (41%)
b. Sold: 11 (4%)

For those of vyou who purchased vyour property with an ohana unit
already in place:

1. If you own both the main home and the ohana unit, who lives in the
ohana unit?

a. Non-relatives: 3
b, Relatives: 1
c. it is vacant: 1

2. If you own t'he main unit but not the chana unit, who lives in the
chana unit?

a. Non-relatives who live there: 1

b. All other categories: 0

3. If you are renting the main unit:
a. Are you related to anyone in the ohana unit?
No: 2 Yes: 1
b. Does a person in the ochana unit own your home?
Yes: 2 No: 1

These figures lead to interesting conclusions. While initially 68% of the
ohana units were occupied by relatives, currently only 58% are, a drop of
10%, which is reflected in the rise of initial occupancy by non-relatives, 15%,
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to 25%. {Those who listed relatives cited parents, children, grandchildren,
in-laws, in-laws relatives, siblings, cousins, uncies, and nephews.] These
figures demonstrate part of the problem in attempting to limit ochana zoning to
family members only: at some point, for some reason, family use was ended.
Because there is no family restriction, the property is still serving a useful
function by housing non-relatives. Granted, 10% is oniy about 30 households,
but that still indicates that 60 to 120 people are being housed in a tight
housing market.

The number of homes actually sold came out to an astonishingly low 11,
or under 4% of the respondents. The Department of Land Utilization
supplemented this questionnaire with data obtained from the Real Property
Tax Division, which shows that 37 properties with ohana units have been
made into condominiums under the Horizontal Property Regime. This figure is
5.3% of the total number of completed ohana units as of June 30, 1987.

The human element is often missing in a dry recital of statistics. Below,
some of the more thoughtful comments received in the survey are listed.

"It's a godsend to have this type of zoning for the convenience of
having the entire family living together which allows both families to
have privacy and of course, most importantly, helping the vyounger
generation get started in jife. Nowadays an average income earner
cannot afford to buy a home."

"There are several ohana units in our neighborhood and the biggest
objection from non-ohana owners seems to be the proliferation of
on-street parking and the pressures from too many people on too
little land, i.e., they spill over onto the street. This neighborhood
has definitely been degraded by the ohana law. One lot which was
previously a singie family home with four bedrooms was granted a
permit for two two-story additions with a new total of 12 bedrooms.
QOur street is sometimes difficult to negotiate because of trucks
parked on both sides, children and pets in the street and a
seeming disregard for the rights of others.”

"Should be confined to properties large enough to accommodate
ancother unit, maintained properly, of quality ceonstruction, and in
line with community requirements.”

"Excellent opportunity for small income property owners to supply
needed heousing and afford us the opportunity to obtain more
favorabie tax incentives for providing rentals. Would prefer the
ohana zoning qualifications to remain the same.”

"{ am relieved to know that when my parents are no longer able to
live on their own, | have a home next toc mine where they can live
yet | can monitor and take care of them.”

"Retirees can convert their home equily into an income source and
still remain on the property.”



"It is my considered opinion that ohana zoning is positive because it
helps the housing market and also helps seniors fo continue to live
in familiar surroundings, utilizes what otherwise might become
wasted space, provides some income to help pay real property
taxes, and most important, provides funds to maintain the [main
house.] *#** | do not feel taxpavers should shoulder the burden of
street parking nor do | feel that residents in a neighborhood should
be inconvenienced by illegally parked cars on sidewalks or
permanent parking on streets ... It's pot so important to control
the number of unrelated versus unlimited related people living in a
household, which is difficult to administer, as it is controlling the
lack of parking ...." S

"I'm very disenchanted with {ohana zoning). Mainly because we are
not enforcing our zoning laws -- now we have ohana units in
addition to all the illegal units."”

"The ohana zoning permits affordable housing and if designed
correctly ‘actually improves the neighborhood. Although our
original intent was to sell the unit on the open market, the price
was such a good deal that my mother-in-law bought it.”

"Love it! We helped our children through this. They were able to
save money and went out to buy their own home.”

"It legalized a pre-existing condition for tens of thousands of
people.”

"I ... had no intention whatsoever in requesting for ohana zoning

permit to build a unit for money-making purposes.... [My sister
and 1] are getting on in years and togetherness, we figured, would
help and comfort us in many wavs. | swear there's no intent on

my part to cheat the government.”

"Ohana home is for my children or relative to live and enjoy
because children and grandchildren can't afford to buy property.”

"I think it's gone beyond its original purpose where now people are
building units for rental/sale to non-relatives.”

"The unit is not rented or sold to my mother. She's living in it

because she's family!’
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Note:

GHANA ZONING PUBLIC FACILITIES MAP+**
(5/15/83)
**Subject to change as facilities
become adequate or inadequate.

This map represents general eiigible
areas where water, sewer and street
facilities may be adequate to serve
phana units, [If it appears that
a partfcular parcel 1s in the
eligible area or immediately

adjacent to an eligible area
a2 public facilities pre-check
form should be submitted for
final determination,

mﬂigible
vt

Neighborhoods

HaLmh j raaxs
Paear

Ll g
YL ART

'.,

4 Xipueddy

il SfaLw

MARILE N
2y wamdnn

Yy

Some properties may not be eligible
due to presence of private lease
covenants or deeds prohibiting a
second dwelling on & ot and i3 W
within the responsibility of the s !l
property owner to determine.

#ANMERE
»yiat

Wawpay : Lo
wEAY afas

Kapahulu urban renewal area ineligible,



Appendix G

(To be made one and ten copies) (i4y, ang County Version)

BOUSE OF REPRESENTATIVES H Q NB 244
FOURTEENTH. LEGISLATURE, 1987 _ T ’

STATE OF HAWAII

RELATING TO COUNTIES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAIL

SECTION 1. Section 46-4, Hawali Revised Statutes, is
amended by amending subsection (¢} to read as follows:
"(c) [Neither this section nor any other law,] Each county

l[ordinance, or rule] shall [prohibit] adopt reasonable standards

to allow the construction of [two single-family] accessory

dwelling units on any lot where a residential dwelling unit is

permitted|; provided:

(1) All], in accordance with applicable [county

requirements, not inconsistent with the intent of this
subsection, are met, including building height,
setback, maximum lot coverage, parking, and floor area
regquirements; and

{2} The county determines that public facilities are
adeguate to service the additional dwelling units
permitted by this subsection.

This subsection shall not apply to lots developed under

planned unit development, cluster development, or similar



Page

244

provisions which allow the aggregate number of dwelling units
for the development to exceed the density otherwise allowed in
the zoning district.

Each county shall establish a review and permit proccedure
necessary for the purposes of this subsection.] zoning

ordinances and rules, and general plan and development plan

policies.
SECTION 2. Statutory material to be repealed is bracketed.

New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.

INTRODUCED BY:
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(As Introduced)

STATE OF HAWAII
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RELATING TO COUNTIES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAIL:

SECTION 1. Section 46-4, Hawaii Revised Statutes, is
amended by amending subsection (c) to read as follows:

"(c} ([Neither this section nor any other law,] Each county
[ordinance, or rule‘shall prohibit] may allow the construction of
two single-family dwelling units on any lot where a residential
dwelling unit is permitted[; provided:

(1) All], in accordance with applicable [county

requirements, not inconsistent with the intent of this
subsection, are met, including building height,
setback, maximum lot coverage, parking, and floor area
requirements; and

{2} The county determines that public facilities are
adequate to service the additional dwelling units
permitted by this subsection.

This subsection shall not apply to lots developed under

planned unit development, cluster development, or similar

7528
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provisions which allow the aggregate number of dwelling units for
the development to exceed the density cotherwise allowed in the
zoning district.

ach county shall establish a review and permit procedure

necessary for the purposes of this subsection.] zoning ordinances

&

and rules.

SECTION 2. Statutory material to be repealed is bracketed.

New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.

INTRODUCED BY: ‘ngéjz\j ; /; - 4 4
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