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FOREWORD 

Senate Concur ren t  Resolution No. 88, adopted b y  t h e  Fourteenth State 
Legis lature,  requested t h e  Legislat ive Reference Bureau t o  under take an 
evaluat ion o f  t h e  "ohana zoning law," section 46-4(c), Hawaii Revised 
Statutes.  Specif ically, t h e  Bureau was asked t o  determine whether  t h e  
p u r p o s e  o f  t h e  law was be ing  met i n  each county  and whether  any changes 
shou ld  be  made t o  f u r t h e r  ef fectuate t h e  purpose o f  t h e  law, t o  review t h e  
speci f ic  problems o f  each county  i n  implementing t h e  law, and  t o  review t h e  
law to determine if t h e  counties should be  granted more f l ex ib i l i t y .  

T h i s  repo r t  responds t o  t h e  resolut ion 

T h e  Legislat ive Reference Bureau thanks  t h e  many indiv iduals who 
par t i c ipa ted  i n  t h e  s t u d y  and  t h e  accompanying s u r v e y .  T h e  var ious county  
o f f i c ia ls  who were contacted were most gracious i n  t a k i n g  t h e  time t o  answer 
quest ions.  Special mahalo goes t o  Ms. Carol Whitesell of t h e  Department o f  
Land Ut i l izat ion of t h e  C i t y  and County  o f  Honolulu and Councilmember Velma 
M. Santos o f  t h e  Maui County  Counci l  f o r  t h e i r  help, and Representat ive 
Mi tsuo "Mits" Shito, Cha i r  o f  t h e  Housing and  Community Development 
Committee of t h e  House of Representatives, who held pub l ic  hearings and 
i n v i t e d  Bureau attendance i n  a l l  f o u r  count ies on t h i s  topic .  

Samuel B. K .  Chang 
D i rec tor  

J a n u a r y  1988 
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Chapter  1 

INTRODUCTION 

Objec t ive  o f  t h e  S tudy  

Senate Concur rent  Resolution No. 88 (see Appendix A) ,  adopted d u r i n g  

t h e  1987 Regular Session, requested t h e  Legislat ive Reference Bureau to  

rev iew section 46-4(c), Hawaii Revised Statutes, popular ly  called t h e  "ohana 

zon ing"  law. T h e  statute, enacted in  1981, prov ided t h a t  counties could not  

p r o h i b i t  t h e  construct ion of a second single-family dwel l ing on a lot, as long 

as cer ta in  requirements were met. T h e  declared purpose o f  t h e  law was t o  

"assis t  families t o  purchase affordable indiv idual  l i v i n g  quar ters  and, a t  t he  

same time, t o  encourage t h e  preservat ion of t he  extended fami ly . " '  

T h e  counties enacted t h e i r  ohana zoning ordinances in  1982. Since t h a t  

time, the  counties and indiv idual  legislators have expressed concerns about 

t h e  law, especially as i t  af fected the  counties' ab i l i t y  t o  do long-range land 

use p lanning.  

N a t u r e  and Scope o f  t h e  S tudy  

T h e  legislature had f o u r  specif ic requests w i th  respect t o  th i s  s tudy :  

( I f  A review o f  t he  ohana zoning law t o  determine if i t s  purpose 

and in ten t  have been met i n  each county; 

(2) A determination whether any changes should be made to  the  

law t o  bet te r  effectuate the  purpose and intent;  

(3) A review o f  t he  specif ic problems each county has w i th  the  

law; and 
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(4)  A rev iew o f  t h e  ohana and  o the r  related laws t o  determine if 

count ies should be  g i ven  more f l ex ib i l i t y  t o  deal w i t h  each 

county 's  ind iv idua l  problems w i t h  t h e  ohana zoning law. 

T h e  legis lature specif ical ly forbade t h e  Bureau f rom consider ing a repeal 

o f  t h e  ohana zoning law, o r  o f  making t h e  law d iscre t ionary  w i t h  t h e  

counties. 

T h e  r e p o r t  is organized into seven chapters.  T h e  second chapter  

explains what  t h e  ohana zoning law is, discusses t h e  legislat ive i n ten t  behind 

t h e  ohana zoning law, notes t h e  possible conf l ic ts  i n  t h e  stated in tent ,  and 

touches on t h e  problems caused by l imited resources. It also addresses the  

impact o f  res t r i c t i ve  covenants on t h e  appl icabi l i ty  o f  ohana zoning. 

T h e  operat ion o f  t h e  ohana zoning concept as appl ied t o  t h e  f o u r  

counties are  discussed i n  t h e  t h i r d ,  f ou r th ,  f i f t h ,  and s i x th  chapters.  The  

seventh chapter  evaluates t h e  law as a whole and discusses possible changes 

t o  t h e  state s ta tu te .  



Chapter  2 

WHAT I S  OHANA ZONING? 

T h e  "ohana zoning" law is t h e  popu lar  name f o r  section 46-4(c), Hawai i  

Revised Statutes, which permi ts  homeowners who meet cer ta in condit ions to 

build a second dwel l ing on t h e i r  p r o p e r t y .  T h e  te rm "ohana zoning" i s  

ac tua l l y  a misnomer, as t h e  law involves ne i ther  ohana n o r  zoning. Ohana i s  

t h e  Hawai ian word  f o r  family '  b u t  under  th i s  statute, t h e  occupancy o f  t h e  

second dwel l ing is no t  l imited t o  family members. Zoning re fers  t o  t h e  

"d i v i s i on  of a c i t y  b y  legislat ive regulat ion i n to  d i s t r i c t s  and . . . regulat ions 

p r e s c r i b i n g  use t o  which bu i ld ings  w i t h i n  designated d i s t r i c t s  may be  put." ' 

As w i l l  be  shown i n  more detai l  below, t h e  dependence o f  ohana zoning on t h e  

su f f i c iency  o f  t h e  i n f r a s t r u c t u r e  leads t o  elastic d i s t r i c t  lines and awarding o f  

pe rm i t s  on a case-by-case basis, wh ich  is t h e  ant i thesis of t r u e  zoning. 

O the r  states t h a t  permi t  t h i s  t y p e  o f  second dwel l ing cal l  them accessory 

apartments, second resident ial  units,  o r  cottage units,  which would be a more 

accurate descr ipt ion.  However, since t h e  Hawaii law is commonly re fe r red  

t o  as t h e  ohana zoning law, t ha t  te rm wi l l  be  used in  t h i s  repo r t .  

T h e  concept of ohana zoning i n  Hawaii was popular ized i n  1980 b y  Eileen 

Anderson d u r i n g  her  f i r s t  mayoral campaign.' I n  her  o r ig ina l  concept, oha'na 

zon ing  would allow families t o  b u i l d  a second dwel l ing on a resident ial  lo t  t o  

accommodate extended family members. 

Senate B i l l  No. 55 (enacted as Ac t  229, Session Laws o f  Hawaii, 19811, 

which created t h e  ohana zoning law, was in t roduced i n  t h e  Regular Session o f  

1981 (see Appendix B f .  I t  p rov ided  t h a t  no state o r  county law o r  regulat ion 

could p r o h i b i t  t h e  construct ion o f  2 single-family dwel l ings o n  any lo t  where 

one res ident ia l  dwel l ing u n i t  was permi t ted,  p rov ided tha t  t h e  second u n i t  met 

a l l  appl icable county  bu i l d ing  requirements, and t h a t  t h e  county  determined 

t h a t  t h e  pub l ic  faci l i t ies were adequate t o  service the  second u n i t .  Cer ta in 
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types o f  developments were excluded as they  already had a h ighe r  than 

normal dens i ty .  

Section 1 o f  t h e  Act, descr ib ing  t h e  purpose o f  t h e  Act,' indicates two 

pr imary  goals: t o  assist  families t o  purchase housing, and t o  encourage t h e  

preservat ion o f  t h e  extended family: 

The l e g i s l a t u r e  recognizes t h a t  t h e  s p i r a l i n g  cos t s  of housing, t h e  

l imi ted  a v a i l a b i l i t y  of land f o r  housing, and t h e  f a i l u r e  of wages 

t o  keep pace with i n f l a t i o n ,  cont r ibute  t o  ?he i n a b i l i t y  of many 

famil ies  t o  purchase t h e i r  own homes. 

The l e g i s l a t u r e  a l s o  recognizes the  r e s u l t i n g  t r end  of ch i ld ren  

l iv ing  i n  t h e i r  parents '  homes even a f t e r  reaching adulthood and 

a f t e r  marriage. This t rend has p o s i t i v e  and negat ive aspects .  The 

s i t u a t i o n  is negat ive when it is forced upon persons because t h e r e  

is a  s c a r c i t y  of a f fordable  homes. The t r end  can be p o s i t i v e ,  

however, because it helps preserve t h e  un i ty  of t h e  extended family. 

The purpose o f  t h i s  Act is  t o  a s s i s t  fami l ies  t o  purchase a f fo rdab le  

indiv idual  l i v i n g  quar ters  and, a t  t he  same time, t o  encourage t h e  

preservat ion  of t h e  extended family. 

T h e  i n q u i r y  i n to  t h e  legislature's i n ten t  begins w i t h  t h i s  language. T h e  

second stated in tent ,  t o  encourage extended family l i v i n g  situations, is p la in.  

Al lowing family members t o  l i ve  i n  close p rox im i t y  would tend  t o  encourage a 

closer relat ionship. B u t  t h e  f i r s t  stated goal inv i tes  f u r t h e r  invest igat ion.  

How does al lowing ohana zoning assist families t o  purchase af fordable housing? 

T h e  iegis lature might  have in tended t h a t  t h e  ohana un i t s  b e  sold, not  

j us t  rented, t o  family members. Uni ts  could be  sold on l y  if t h e y  were e i ther  

subdiv ided under  county  law, o r  conver ted  i n to  condominiums under  t h e  

Horizontal  Proper ty  Regime law, Chapter  514A, Hawaii Revised Status. 

Because t h e  un i t s  would be  on smaller lots, theoret ica l ly  t h e  pr ices should be  

lower than those f o r  regular ly-s ized iots, making them more af fordable.  
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T h e  language could also b e  read as t h e  legislature's belief t ha t  ohana 

zon ing  would assist i n  the  purchase o f  housing b y  pe rm i t t i ng  family members 

t o  l i v e  i n  ohana units,  e i ther  Cree o r  a t  a lower than market cost, t o  allow 

them t o  save the i r  earnings f o r  a down payment on a home o f  t h e i r  own. 

U n d e r  t h i s  construct ion, t h e  ohana u n i t  would n o t  b e  soid a t  all, b u t  would 

se rve  as temporary housing f o r  t h e  family members. Th is  renta l  use o f  t h e  

ohana u n i t  in terpretat ion o f  t he  legislat ive i n ten t  is v e r y  d i f fe rent  f rom t h e  

pu rchase  o f  t h e  u n i t  in te rpre ta t ion .  T h e  problem becomes more complicated 

as no mention i s  made in  the  act o r  t h e  legislat ive h i s to ry  o f  renta l  housing 

a t  al l .  However, as ref lected in t h e  s u r v e y  reported i n  Appendix E, t h e  vast  

major i ty  of ohana un i ts  are rented, and have not  been sold. 

T h e  d i f ference between these two interpretat ions o f  legislat ive in ten t  i s  

marked.  Under  one, success is indicated b y  sale o f  t he  uni ts ,  and under  t h e  

o ther ,  b y  rental .  However, as both  in terpretat ions can help t h e  extended 

family,  t h i s  repo r t  wi l l  not  seek t o  d is t ingu ish  f u r t h e r  between t h e  uses and 

wi l l  examine both  i n  gauging t h e  effectiveness o f  ohana zoning. 

One more pre l iminary area tha t  should b e  mentioned is one tha t  came u p  

f r e q u e n t l y  d u r i n g  interv iews and meetings conducted in t h e  preparat ion o f  

t h i s  s t u d y .  Th is  i s  t h e  pers is ten t  not ion of many people t h a t  ohana zoning i s  

p r i m a r i l y  f o r  t he  benef i t  o f  extended families, and t h a t  ohana un i ts  must be  

occupied b y  family members only.  While th i s  is one way t o  look a t  t h e  

pu rpose  tanguage of t h e  statute, another posit ion is t h a t  t h e  legis lature 

created t h e  statute pr imar i l y  t o  increase t h e  housing supply,  w i th  on ly  an 

inc identa l  benef i t  t o  extended families. T h e  legislat ive h i s to ry  does not  

supp ly  an easy evaluation of these opposing posit ions. 

A review o f  t he  committee repor ts  seems t o  indicate t h a t  t h e  legislature 

sought  p r imar i l y  t o  create more housing, and found t h e  extended family 

bene f i t  a f r i n g e  benef i t .  House Standing Committee Report  No. 929' states 

t h e  purpose o f  t h e  bill is " to  allow construct ion o f  two-family dwel l ing un i ts  

o r  t w o  separate un i ts  f o r  single-family resident ial  use on lots zoned f o r  

res ident ia l  use." I n  d iscussing t h e  impact of t h e  bill, t h e  repor t  read: 

"Your  Committee f i nds  tha t  an immediate, and f a r  less cost ly,  increase in  t h e  
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supp ly  o f  housing can b e  achieved b y  al lowing construct ion o f  mul t ip le 

dwel i ings. A n  addit ional benef i t  t h a t  w i l l  be  real ized b y  passage o f  t h i s  

measure is t h a t  several generat ions of a family w i l l  be  allowed t o  l i ve  together  

on one lot . ' "  (Emphasis added.) 

The  Senate Standing Committee Repor t  l i s ts  t h e  same purpose, a n d  

indicates: 

The zoning created by the bill ("ohana" zoning) would allow 

more residents to live in lower-density residential areas. 

Construction o f  additional units, through expansion o f  existing 

units, would be less costly than building new structures, since 

land and infrastructure are amortized; and ohana zoning would 

allow several generations to live together and share with one 

another. Senior citizens would particularly benefit, allowing 

them to occupy separate units on a single family lot.' 

Final ly,  t h e  House and Senate Conference Committee Reports l i s t  t h ree  

object ives of t h e  act:  

(I) Al lowing optimal ut i l izat ion of scarce land; 

(2) Prov id ing  an immediate and re lat ive ly  inexpensive means o f  

increasing t h e  supp ly  o f  af fordable housing, and 

(3)  Encouraging t h e  maintenance o f  t h e  extended family l i festy le 

valued i n  Hawaii. 

These goals a re  phrased i n  t h e  conjunct ive, so the re  is s t i l l  some 

quest ian as t o  whether  t h e  legis lature wanted all these resul ts  t o  take place 

w i th in  a fami ly-or iented si tuat ion, o r  whether  t h e  p r imary  goal was j us t  t o  

increase housing.  B u t  g iven t h e  fac t  t ha t  t h e  t e x t  o f  t h e  law i tse l f  does no t  

r e s t r i c t  appl icat ion t o  o r  even re fe r  t o  families, it would appear t h a t  t h e  

p r imary  legislat ive i n ten t  was to increase t h e  housing supply,  w i th  an 
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i nc identa l  benef i t  f o r  extended families. Th is  repo r t  w i l l  evaluate t h e  

effect iveness of t h e  ohana zoning law i n  th i s  i i gh t .  

Rental of Ohana Un i t s  

Nei ther  t h e  legislat ive h i s to ry  n o r  t h e  Ac t  i tse l f  mention an i n ten t  t o  

p r o v i d e  addit ional -1 housing.  While ohana un i t s  used f o r  extended fami ly  

m i g h t  be  used a t  no  cost, ren ted  a t  a minimal cost, no contro ls  ex is t  t o  

moderate t h e  ren ta l  cost f o r  un i t s  ren ted  t o  non-re lat ives.  Rental of un i t s  to  

non- re la t i ves  is perhaps inevitable, since t h e  law does not  f o r b i d  it, b u t  it 

ac tua l ly  works  a t  cross-purposes t o  t h e  legislat ive i n ten t  if t h e  renta l  cost i s  

excessive. 

A reasonable renta l  encourages t h e  creat ion of ohana uni ts ,  as it can 

he lp  cover  t h e  cost o f  cons t ruc t ing  t h e  un i ts .  Several responses t o  t h e  

ohana su rvey "  showed th i s  d i rec t  connection, ind icat ing tha t  t h e  " renta l "  

cost was t h e  mortgage on t h e  ohana u n i t .  A n  excessive rental ,  however, 

wh i le  it may also b e  an incent ive t o  t h e  construct ion o f  ohana units,  acts as a 

w ind fa l l  t o  t h e  landlord, and h inders t h e  tenant  f rom accumulating a down 

payment  f o r  a home o f  t h e  tenant 's  own.  

Addi t ional ly ,  t h e  renta ls  can be  f u r t h e r  abused t h r o u g h  people who b u y  

p r o p e r t y ,  put an ohana u n i t  on i t ,  and then ren t  o u t  bo th  un i t s .  Th i s  

s u b v e r t s  t h e  i n ten t  o f  t h e  legis lature tha t  housing be  affordable, as th i s  

"middleman" adds t o  t h e  cost o f  t h e  ren ta l  in o r d e r  t o  make a p r o f i t .  It is 

also pern ic ious  i n  some counties, most notably  Honolulu, where resources are 

scarce and ohana zoning l imited. Th i s  double renta l  use helps t o  exhaust  

resources in an area, which then cannot suppor t  addit ional ohana zoning f o r  

o the rs .  ( A s  wi l l  b e  discussed i n  more detai l  i n  Chapter  7, one way t o  c u r b  

t h i s  p a r t i c u l a r  k i n d  of speculat ive use is t o  requ i re  tha t  e i ther  t h e  ohana u n i t  

o r  t h e  main u n i t  be  owner-occupied.) 

Rentals do  se rve  a usefu l  purpose.  Even i f  t h e  u n i t  o r ig ina l l y  is b u i l t  

f o r  a fami ly  member, t h e  si tuat ion may change due t o  increased family size, 
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h ighe r  income, o r  death o f  an e lder ly  relat ive, leaving t h e  ohana u n i t  vacant.  

When t h e  family members leave t h e  ohana un i t ,  t h e  owner should be  permi t ted 

t o  r e n t  t h e  u n i t  ou t .  Given a housing shor tage th roughou t  t h e  State, '' it 

would no t  f u r t h e r  t h e  pub l ic  in te res t  t o  requ i re  t h e  u n i t  t o  remain vacant if 

another  family member is unable t o  move i n .  Fur ther ,  t h e  owner may need 

t h e  cont inued r e n t  payments in o r d e r  t o  pay  t h e  mortgage on t h e  u n i t .  

Without t h e  ab i l i t y  t o  r e n t  t h e  unit t o  non-relat ives, t h e  owner might  be  

discouraged f rom bu i l d ing  t h e  u n i t  a t  a l l .  

T h e  ohana u n i t  may also b e  constructed now w i t h  an eye toward  family 

use i n  t h e  f u t u r e .  A number o f  responses t o  t h e  ohana s u r v e y  indicated tha t  

t h e  u n i t  was t o  b e  used f o r  e lder ly  parents when they  began t o  need family 

care. Un t i l  t h a t  time. t h e  un i ts  were ren ted  o u t  t o  non-re lat ives.  

A l though perceived speculat ive abuses may need t o  be curbed,  some 

leeway should be  retained f o r  t h e  owners t o  r e n t  ou t  t h e  un i ts .  

Resources Necessary f o r  Ohana Zoning 

Ohana zoning is a sensit ive issue because i t  involves one o f  Hawaii's 

most scarce and important  resources: resident ial  l a n d . "  People who want  

ohana zoning may feel t h a t  t h e y  a r e  en t i t led  t o  i t :  a f t e r  all, " i t ' s  t h e i r  

land," and they  feel t h a t  should be  able t o  do  what  t h e y  want w i th  it. 

Neighbors, on  t h e  o the r  hand, can feel v e r y  host i le t o  ohana zoning. 

For  most people, t h e i r  home and t h e  land on which i t  is located is t h e  most 

valuable asset t hey  w i l l  ever  own. Ohana zoning, which increases t h e  dens i ty  

in a neighborhood, decreases t h e  amount o f  open space, and can lead t o  

p a r k i n g  problems, can be  v e r y  th rea ten ing  t o  t h e  neighbors '  sense o f  

secur i ty .  

Both law-abiding ohana owners and t h e i r  neighbors, i n  t u r n ,  feel t h e  

in just ice caused b y  "un fa i r "  ohana owners who violate e i ther  t h e  establ ished 

county  regulat ions o r  t h e  neighborhood percept ion o f  what is r i g h t .  T h i s  
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" u n f a i r "  behav ior  ranges f rom not  supp ly ing  enough p a r k i n g  spaces f o r  t h e  

ac tua l  number o f  cars  used b y  t h e  ohana un i t ,  which causes congestion on 

t h e  st reets,  t o  b u i l d i n g  un i t s  t ha t  clash w i t h  t h e  character  of t h e  

neighborhood,  t o  us ing  t h e  un i ts  f o r  speculative, p r imar i l y  p ro f i t -mak ing  

purposes. ' "  These "un fa i r "  uses, a l though technical ly  w i th in  t h e  law a t  t h i s  

time, create "bad press"  about ohana zoning, a t  least a t  a grass-roots level. 

Ne ighbors  who wi l l  to lerate dens i ty  and resource problems when family use is 

i nvo l ved  can feel imposed upon when t h e  ohana u n i t  is rented t o  a non- 

re la t i ve  and  is perceived as be ing  a pro f i t -mak ing  enterpr ise .  

I n f r a s t r u c t u r e  Requirements 

Another  source o f  tension is that ,  i n  some counties, t h e  i n f ras t ruc tu re  

needed f o r  ohana zoning is l imited. T h e  state ohana zoning statute does not 

set f o r t h  i n f r a s t r u c t u r e  requirements f o r  ohana zoning. The  statute merely 

requ i res  t h e  count ies t o  "determine tha t  pub l ic  faci l i t ies a re  adequate t o  

se rv i ce  t h e  addit ional dwel l ing un i ts  permi t ted b y  t h i s  subsect ion." The  

House Stand ing  Committee Report  goes in to  a l i t t l e  more detai l :  "The counties 

a r e  allowed t o  condi t ion t h e  appl icabi l i ty  o f  "ohana zoning" t o  specif ic 

res ident ia l  areas upon satisfaciton (sic) o f  p lan rev iew and reasonable health, 

sa fe ty  and  wel fare requirements. Thus,  ohana zoning would not  be  allowed i n  

a p a r t i c u l a r  neighborhood if t h e  ex is t ing  i n f r a s t r u c t u r e  o f  streets and sewer 

and water  systems cannot suppor t  t h e  increased densiPy."15 

A l though t h i s  language does not  l imi t  t h e  pub l ic  faci l i t ies t o  be  

considered t o  streets, sewer, and water systems, t h e  f o u r  counties chose t o  

r e s t r i c t  i n f ras t ruc tu re  requirements t o  these t h r e e  elements alone. A more 

t h o r o u g h  discussion o f  each county  reguiat ions wi l l  fol iow i n  subsequent 

chapters,  but f i r s t ,  each of these th ree  areas w i l l  be  reviewed b r i e f l y .  
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Water  

Water is one o f  Hawaii's most precious resources. Al l  f o u r  count ies have 

ag r i cu l t u ra l  land uses, most notably  sugar  cane and pineapple, leading t o  

some measure o f  competit ion f o r  developed water  sources. ' '  Lack o f  

su f f i c ien t  water has led t o  denial  o f  ohana zoning on Oahu and Kauai. On ly  

Hawaii County  w i l l  permi t  ohana zoning where water  is suppl ied t h r o u g h  a 

catchment, r a t h e r  than f rom a pumped water  system. 

Sewers 

T h e  adequacy o f  a sewage system is another stumbl ing b lock t o  ohana 

zoning. Honolulu is t h e  on l y  county  t h a t  requ i res  ohana un i t s  t o  be on a 

sewer system. I n  fact,  h is tor ica l ly ,  t h e  most f requen t  reason ohana permi ts  

a re  denied i n  Honolulu is due  t o  inadequate sewers." Kauai, Maui, and 

Hawaii counties permi t  ohana un i ts  t o  use cesspools if t h e  lo t  size meets 

cer ta in minimum requirements set b y  t h e  State. 

Stree ts  

Al l  f o u r  counties have adopted a minimum six teen- foot  w id th  f o r  

roadways tha t  serve ohana un i t s .  T h e  roadways themselves have caused few 

problems; ra ther ,  t h e  closely related issue o f  adequate o f f - s t ree t  p a r k i n g  

has. l e  

Each county  requi res t h e  ohana u n i t  t o  have a cer ta in minimum number 

o f  appur tenant  p a r k i n g  stal ls.  Specif ical ly,  Maui requi res one, whi le  t h e  

o the r  counties requ i re  two.  B u t  t h e  specif ied number o f  stal ls may easily 

become inadequate, especially f o r  t h e  l a rge r  ohana un i ts .  A mar r ied  couple 

w i th  one teenage ch i l d  can read i ly  exceed t h e  two p a r k i n g  spaces al lot ted. 

indeed, except  f o r  Maui County,  where size o f  t h e  ohana u n i t  is l imited b y  

lo t  size, t h e  ohana u n i t  can be  any size consistent w i th  t h e  count ies'  general 

setback and zoning requirements. Where t h e  number o f  cars exceed p a r k i n g  
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spaces, t h e  residents wi l l  p a r k  t h e i r  cars on t h e  st reet .  It is a t  t h a t  p o i n t  

t h a t  t h e  sixteen-foot w id th  becomes c r i t i ca l .  T h e  sixteen-foot w id th  was 

selected on t h e  theo ry  t h a t  t h e  ohana u n i t  p a r k i n g  would b e  adequate a n d  

t h a t  no  on-s t ree t  p a r k i n g  would ex is t ,  s ixteen feet  be ing  t h e  minimum w i d t h  

necessary f o r  two lanes o f  t r a f f i c .  When on-st reet  p a r k i n g  becomes rampant, 

t h e  s t ree ts  become too clogged f o r  normal t r a f f i c .  

P lann ing  

T h e  main problem w i t h  ohana zoning, f rom t h e  perspect ive of those who 

a r e  supposed t o  make it work,  is t h a t  it is inimical t o  long-range p lann ing .  

Ohana un i t s  a re  developed a t  t h e  decision o f  t h e  homeowner. County  

p lanners  a r e  unable t o  p r e d i c t  who w i l l  choose t o  put i n  an ohana u n i t .  

Consequently,  especially in Honolulu, where t h e  i n f r a s t r u c t u r e  is o f ten  o l d  

a n d  a l ready be ing  used a t  capacity,  gaug ing  f u t u r e  use i n  upgrad ing  t h e  

i n f r a s t r u c t u r e  is d i f f i c u l t .  

T h e  solut ion is n o t  j us t  t o  overs ize t h e  i n f ras t ruc tu re .  F i rs t ,  such 

expansion is v e r y  cost ly .  If ohana users had t o  shoulder t h e  whole cost, it 

is h i g h l y  un l i ke l y  t h a t  anyone could a f f o r d  t h e  permi t .  Second, some o f  t h e  

i n f ras t ruc tu re ,  no tab ly  sewage systems, work  best only  when at o r  near  

capaci ty .  I s  Overs iz ing them wi l l  diminish t h e i r  ef fect iveness. 

However, w i thout  addit ional accommodations t o  meet t h e  des i re  o f  

homeowners fo r  ohana zoning, two negative resul ts  occur .  F i rs t ,  those who 

t r u l y  need ohana zoning and who f a l l  i n to  t h e  categories sought t o  be  

bene f i t t ed  by t h e  legis lature wi l l  no t  be  able t o  obta in t h e  necessary permi ts .  

Second, cer ta in unscrupuious persons who real ly  want an ohana-type 

u n i t  w i l l  insta l l  i l legal un i t s  anyway.  Since these "bootleg" un i ts  do no: go  

t h r o u g h  t h e  usual system o f  check tha t  legal un i ts  do, t hey  may iack t h e  

r e q u i r e d  p a r k i n g  spaces, accentuat ing an ex is t ing  on-s t ree t  pa rk ing  problem, 

and t h e i r  owners w i l l  no t  pay  t h e  water  faci l i t ies charge, which helps t o  

subsid ize t h e  upkeep and  re furb ishment  o f  t h e  water ~ y s t e m . ' ~  
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T h e  counties then  a r e  faced w i t h  a problem: how t o  p rov ide  f o r  an 

unknown quan t i t y  of ohana un i t s .  T h e  problem is exacerbated by t h e  fac t  

t ha t  no t  al l  those who want  ohana un i t s  can ge t  them. T h e  specif ic 

categories o f  use t h a t  t h e  legis lature f i nds  pa r t i cu la r l y  w o r t h y  of 

encouragement - -  extended families, o r  families who wish t o  b u y  af fordable 

housing - -  may no t  necessari ly b e  t h e  ones t o  obta in ohana zoning as ohana 

permi ts  a re  issued on a f i rst-come, f i r s t - s e r v e d  basis. Those who request  a 

permi t  i n  o r d e r  t o  b u i l d  ohana un i t s  s t r i c t l y  f o r  t h e  renta l  income may app ly  

f i r s t  and  exhaust  t h e  available i n f r a s t r u c t u r e  resources, before t h e  more 

appropr ia te  ca tegory  o f  homeowner does so. Th is  wi l l  then d e p r i v e  those f o r  

whom t h e  law was enacted o f  t h e  benef i ts  o f  ohana zoning.  

Restriction to Families 

Many people who were in te rv iewed o r  who completed a s u r v e y  i n  t h e  

preparat ion o f  t h i s  repo r t  ind icated t h a t  t h e y  fe l t  t h a t  t h e  ohana zoning law 

e i ther  was l imited, o r  should be  l imited, t o  extended family on ly .  The  

popu lar  name, "ohana zoning," apparent ly  misled them, as t h e  ohana zoning 

statute makes no such res t r i c t ion .  

L imi t ing use t o  family members a t  f i r s t  sounds appealing. Hawaii has a 

long t rad i t i on  o f  respect f o r  t h e  e lder ly  and  f o r  extended families, and t h i s  

res t r i c t ion  would benef i t  bo th .  It would also c u r b  speculation, and, as the re  

would b e  fewer  uni ts ,  it would resu l t  i n  a smaller impact on  any  g iven 

neighborhood. 

B u t  f o u r  problems ex is t  w i t h  t h i s  idea. T h e  f i r s t  is a quest ion o f  

const i tut ional law: could a state legal ly res t r i c t  use o f  ohana un i ts  t o  family 

members only? A detai led analysis o f  t h i s  issue is outs ide t h e  scope o f  t h i s  

repor t ,  b u t  it would cer ta in ly  need t o  be  tho rough ly  invest igated f rom a legal 

aspect before any res t r i c t ion  cou ld  be  considered. 2 1  

T h e  second drawback in res t r i c t i ng  ohana zoning t o  families is t ha t  

ohana zoning, even when used f o r  non-family members, helps to alleviate t h e  
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hous ing shortages experienced b y  all f o u r  counties. Th i rd ,  t h e  family 

res t r i c t i on  works as long as the re  are family members who a re  avaiiabie t o  

occupy t h e  ohana u n i t .  B u t  young couples may eventual ly  move to  the i r  own 

home, and e lder ly  relat ives w i l l  eventual ly  pass on. If t h e  u n i t  must remain 

vacant  because no family member i s  available t o  l i ve  there, no t  on ly  is a 

valuable resource wasted, b u t  t h e  family may be caught  i n  a f inancial b i n d  if 

it i s  unable t o  realize any  income a t  al l  f rom the  u n i t  t o  of fset  t he  payments 

o n  t h e  deb t  i n c u r r e d  t o  build t h e  u n i t .  I n  a worst-case situation, t h i s  

res t r ic t ion  could devastate t h e  family if t h e  loss o f  income f rom the  u n i t  t h a t  

must  remain vacant leads t o  foreclosure on t h e  en t i re  lot." 

Final ly,  enforcement o f  a family res t r ic t ion  would be d i f f i cu l t .  One 

coun ty  has already indicated t h a t  it would not  approve a family l imitation as i t  

would b e  too h a r d  t o  enforce. '" 

While l imi t ing ohana zoning to  extended family members is in i t ia l l y  an 

appeal ing idea, as i t  would appear t o  promote a concept near and dear t o  

many in t h e  State as well as seeming t o  ac t  as a c u r b  o n  improper usage, 

such a res t r ic t ion  has def in i te drawbacks t h a t  might  resu l t  i n  thwar t i ng  the  

s ta tu te  en t i re l y .  

Bars  t o  Ohana Zoning: Rest r ic t i ve  Covenants 

T h e  issue o f  p u t t i n g  more than one house on a lo t  predates the  ohana 

zoning issue.'" T o  forestal l  t h i s  possibi l i ty,  some developers p u t  res t r ic t i ve  

covenants i n  t h e  deeds t o  t h e  lots .  These res t r i c t i ve  covenants, among o ther  

th ings ,  can res t ra in  t h e  bu i l d ing  o f  more than one home on a lot .  The issue 

raised b y  these covenant i s  whether they  are superseded by the  ohana zoning 

iaw, o r  whether  the  ohana statute overr ides t h e  covenant. 

A l though a full legal analysis o f  t h i s  issue is outs ide t h e  scope o f  t h i s  

repor t ,  a well-reasoned law review ar t ic le on th i s  top ic  ex is ts  which sheds 

l i gh t  on the  a n ~ w e r . ' ~  T h e  ar t i c le  notes t h a t  "when a conf l i c t  arises between 

a zoning ordinance and a p r i va te  covenant, t he  most res t r ic t i ve  lawful 
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prov is ion  w i l l  b e  enforced."  (Footnote omi t ted)26 I n  t h e  ohana si tuat ion, the  

most res t r i c t i ve  prov is ion  would be  t h e  covenant f o rb idd ing  a second home. 

T h e  a r t i c l e  does b r i n g  u p  several s i tuat ions i n  which a more res t r i c t i ve  

p r i v a t e  covenant would not  b e  enforced. For  instance, if t h e  covenant 

i n f r i nged  on a fundamental r i g h t  o r  is con t ra ry  t o  pub l i c  pol icy, i t s  

enforcement can be  proh ib i ted  under  t h e  Fourteenth Amendment t o  t h e  Uni ted 

States Const i tu t ion  b y  t h e   court^.^' A n  example o f  t h i s  would b e  a covenant 

t o  sell p r o p e r t y  on ly  t o  members o f  t h e  Caucasian race." A t  t h i s  point ,  

however, ne i the r  t h e  federal n o r  t h e  Hawaii cour ts  recognize t h e  r i g h t  t o  

housing as a fundamental r i g h t .  Also, pub l ic  pol icy i n  t h i s  State does not 

appear t o  have evolved t o  t h e  po in t  where it would inval idate a res t r i c t i ve  

c ~ v e n a n t . ' ~  Merely amending t h e  statute, then,  would probab ly  no t  ove r r i de  

these covenants unless t h e  amendment was accompanied b y  a d is t inct ,  stated 

pol icy change t h a t  p r i va te  covenants are  t o  be subordinated t o  the  

legislature's attempts t o  increase t h e  housing supp ly .  

S t r i c t  appl icat ion of zoning pr inc ip les m igh t  also be  a means t o  inval idate 

t h e  covenants: t h e  Hawaii cour ts  could, as a few o ther  states have, requ i re  

p r i v a t e  landowners t o  consider t h e  health, safety, and welfare o f  t h e  pub l ic  

i n  promulgat ing t h e i r  covenants. Since these covenants would need t o  meet 

t h e  zoning standards, t hey  would be  i nva l i d  if t h e i r  prov is ions contravened 

t h e  ex i s t i ng  ohana zoning regulat ions. " 

T h e  c o u r t  might  possibly inval idate covenants i f  t h e  cou r t  feels t h a t  t hey  

impose on family relationships, which i n  cer ta in circumstances are 

fundamental ly protected r i gh ts .  However, as ne i ther  t h e  s ta tu te  n o r  t h e  

count ies'  ordinances requ i re  occupancy b y  family members, a t  least a t  t h i s  

t ime tha t  argument  lacks mer i t .12 

A l though p r i v a t e  covenants, under  t h e  present  state o f  t h e  law, appear 

t o  be  val id,  t h e y  are not  effect ive u n t i l  t hey  are  enforced. T h e  responsib i l i ty  

f o r  en forc ing  them does not l ie w i t h  t h e  g ~ v e r n m e n t , ' ~  i t  lies w i th  t h e  o the r  

p r i v a t e  ind iv iduals involved w i th  the  covenant, as t h e  covenant is in tended 

f o r  t h e i r  benef i t .  '" However, t o  be  effect ive, homeowner enforcement must 
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b e  p r o m p t  and consistent.  If a homeowner o r  community association chooses 

n o t  t o  object t o  t h e  f i r s t  v iolat ion o f  t h e  p r i v a t e  covenant,  t hey  may be 

deemed t o  have waived t h e i r  r i g h t  t o  object t o  subsequent  violation^.'^ 

As o f  1984, approximately 9,000 lots i n  Honolulu alone were af fected by 

t h i s  t y p e  o f  res t r i c t i ve  ~ o v e n a n t . ~ '  T h e  legis lature would have t o  take  t h e  

bo ld  step o f  e i ther  f i n d i n g  housing t o  be  some t y p e  o f  protected r i gh t ,  o r  

a p p l y  zoning pr inc ip les  general ly  and t h e  ohana zoning law specif ical ly t o  

r e s t r i c t i v e  covenants, i n  o r d e r  t o  abolish t h e  covenants. Ei ther  o f  these 

s teps  would b e  innovat ive .  If t h e  legis lature chooses n o t  to t a k e  these steps, 

t h e  res t r i c t i ve  covenants s t i l l  may fa i l  if t hey  a r e  no t  enforced. Before t h e  

leg is la tu re  makes a decision on t h i s  matter,  a determinat ion should be  made as 

t o  where  these res t r i c ted  lots are, especially i n  Honolulu, f o r  ohana zoning is 

so l imi ted in Honolulu tha t  lots subject t o  t h e  covenants may be i n  areas 

w h i c h  are  no t  otherwise e l ig ib le f o r  ohana zoning, t h u s  negat ing o r  l im i t ing  

t h e  e f fec ts  of any legislat ive act ion. 

Ohana is Not  t h e  Ult imate Solut ion 

When rev iewing t h i s  repor t ,  i t  must be  kept  i n  mind t h a t  ohana zoning 

was recognized f rom i t s  incept ion as on ly  a par t ia l  solut ion f o r  Hawaii's 

hous ing  problems." Ohana zoning is f u l f i l l i ng  i t s  role as a source o f  

addi t ional  housing.  I t s  problems - -  lack o f  avai lab i l i ty  and h igh  cost - -  a r e  

s imi la r  t o  Hawaii's general housing problems, and should no t  be  considered 

ser ious enough t o  war ran t  terminat ion o f  t h e  program. ' *  



Chapter 3 

OHANA ZONING I N  HONOLULU 

T h e  C i t y  a n d  C o u n t y  of Honolulu h a s  e x p e r i e n c e d  t h e  h i g h e s t  n u m b e r  of 

r e q u e s t s  f o r  o h a n a  z o n i n g .  A s  many ohana-el ig ible  a r e a s  a r e  among t h e  o l d e r  

n e i g h b o r h o o d s ,  i n f r a s t r u c t u r e  p rob lems  a r e  c o n s i d e r a b l e .  While Honolulu may 

h a v e  t h e  most problems with o h a n a  z o n i n g ,  its problems a r e  n o t  d iss imilar  

f rom t h o s e  of its sister c o u n t i e s .  

T h e  O r d i n a n c e  

Honolulu 's  o h a n a  zon ing  o r d i n a n c e '  s t a t e s :  

Two dwel l ing  u n i t s  ( e i t h e r  s e p a r a t e  o r  i n  a  s i n g l e  s t r u c t u r e )  

may be l o c a t e d  on a  r e s i d e n t i a l l y  zoned l o t ,  w i t h  t h e  fo l lowing  

l i m i t a t i o n s :  

A .  A l l  p r o v i s i o n s  of t h e  zoning d i s t r i c t  s h a l l  app ly  

excep t  t h e  p r o v i s i o n s  on t h e  number of dwel l ing  u n i t s  

p e r m i t t e d  on a  zoning l o t .  

B .  These Ohana Dwelling p r o v i s i o n s  s h a l l  n o t  apply  t o  

l o t s  w i t h i n  a  Zero Lot Line p r o j e c t ,  C l u s t e r  Housing 

P r o j e c t ,  Planned Development-Housing o r  duplex u n i r  l o t s .  

C .  The fo l lowing  p u b l i c  f a c i i i t i e s  a r e  r e q u i r e d  t o  

s e r v i c e  t h e  l o t :  

(1 )  The sewer c a p a c i t y  s h a l l  be approved i n  w r i t i n g  by 

t h e  Department of P u b l i c  Works. 



OHANA ZONING IN HONOLULU 

( 2 )  The a v a i l a b i l i t y  of  water s h a l l  be confirmed i n  

w r i t i n g  by t h e  Board of Water Supply. 

( 3 )  Approval i n  w r i t i n g  from t h e  Honolulu F i r e  

Department is  required f o r  a l l  pa rce l s  served by 

p r i v a t e  s t r e e t s .  

(4 )  The l o t  must have d i r e c t  access  t o  a s t r e e t  which 

has a minimum paved roadway width of 16 f e e t .  

D. Public  f a c i l i t i e s  clearance may be obtained p r i o r  

t o  app l i ca t ion  f o r  a bui ld ing  permit.  Forms fo r  publ ic  

f a c i l i t i e s  clearance w i l l  be ava i l ab le  a t  t h e  Building 

Department and Department of Land U t i l i z a t i o n .  The form, 

approved by a l l  agencies ,  s h a l l  be submitted with t h e  

bu i ld ing  permit app l i ca t ion .  Where complete plans and 

s p e c i f i c a t i o n s  a r e  submitted f o r  bui ld ing  permit app l i ca t ion  

processing,  t h e  submission of t h e  pub l i c  f a c i l i t i e s  

clearance form w i l l  be a t tached  with t h e  bu i ld ing  permit and 

processed concurrent ly.  

E .  Neither t h e  Direc tor  nor t h e  Zoning Board of 

Appeals s h a l l  have t h e  au thor i ty  t o  modify Subsection C . ,  

above. ( I t a l i c s  omi t ted . )  

T h e  most noteworthy p a r t  of t h e  ordinance is t h e  relative lack of 

restr ict ion.  Only t h r e e  elements of t h e  in f r a s t ruc tu re  a r e  t o  be  examined: 

sewer,  water ,  and  roads .  T h e  ohana zoning s t a t u t e  does not iimit county 

restriction t o  t h e s e  a reas :  in  f ac t ,  t h e  legislative his tory of t h e  s t a tu t e  

indicates t h a t  ohana zoning is permitted on lots "which can reasonably 

accommodate such  increased dens i ty , "  and  t h a t  in  addition to  t h e  usual zoning 

requirements ,  t h e  s t a t u t e  "also enables counties t o  establish additional 

requirements ."  (Emphasis added . ) '  Honolulu, a s  is t r u e  of t h e  o the r  

counties,  has much more leeway t o  control ohana zoning than  it is actually 

using.  
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T h e  ohana zoning permi t  process is s t ra igh t fo rward .  A copy o f  the  

permi t  is attached as  Appendix D.  T h e  appl icant  takes t h e  permi t  t o  t h e  f o u r  

departments:  t h e  Bu i l d ing  Department, t o  determine whether  t h e  parcel  is 

zoned res ident ia l  and is i n  a n  area general ly  ident i f ied  as ohana eligible; the  

department  o f  pub l ic  works,  t o  determine sewer adequacy; t h e  f i r e  

department,  t o  determine road access; and  t h e  board o f  water  supp ly .  There  

is a separate, stamped box f o r  t h e  department  o f  t ransportat ion services t o  

indicate whether  t h e  parcel meets t h e  minimum roadway requirements. A l l  t h e  

requirements must  be  met, and no variances can b e  obtained f o r  non- 

conforming parcels .  T h e  fo rm also asks t h e  appl icant  t o  indicate whether  

t h e r e  is su f f i c ien t  room f o r  two addit ional p a r k i n g  stalls. 

T h e  Bu i l d ing  Department receives t h e  completed permi t .  Obta in ing the  

s ignatures takes about two days.  

T h e  problems w i th  ohana zoning in Honolulu l ie  not  w i t h  t h e  process b u t  

w i t h  t h e  inadequacy o f  t h e  i n f ras t ruc tu re .  When t h e  ohana zoning ordinance 

was f i r s t  enacted, t h e  county  or ig ina l l y  had ant ic ipated t h a t  much o f  the  

o lder  u r b a n  area would be  el igible: one publ icat ion indicated e l ig ib i l i t y  f o r  

Hawaii Kai, Kailua, Wahiawa, and al l  o f  t h e  cent ra l  u r b a n  core, f rom Salt 

Lake t o  Waialae Nu i . '  However, problems w i th  sewers and water  were 

discovered, and t h e  e l ig ib le areas sh rank .  A t  present,  small areas of 

e l ig ib i l i t y  a re  scattered th roughou t  t h e  county  (see Appendix Ff . 

Sewer 

Honolulu's most severe i n f r a s t r u c t u r e  shor tage has occur red  i n  t h e  area 

o f  adequate sewerage systems. Most o f  t h e  county  is on an is land-wide sewer 

system, composed o f  eleven waste-water t reatment  p lan ts .  Each p lan t  is 

b roken  down in to  in te rceptor  sewers, which are  in turn broken down in to  

t r u n k s ,  which are  broken down in to  mains. Each main services about 4,000 

people, l i v i n g  i n  about 1,000 homes.' These projects were designed t o  handle 

t h e  actual pro jected f low f o r  each area. A n  excess capacity was not  b u i l t  
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i n t o  t h e  system, as t h e  t reatment  p lants work  best when a t  o r  near f u l l  

capac i ty .  

Ohana un i ts ,  no t  be ing  factored in to  t h e  p lann ing  stages o f  t h e  sewage 

system, can over load t h e  sewers. I n  i t s  ear ly  days, when large por t ions o f  

t h e  county  were  nominally e l ig ib le f o r  ohana zoning, u p  t o  4% of t h e  

appl icat ions were rejected because of inadequate sewers6 T h e  cost o f  sewer 

improvements t h a t  would increase sewage capacity would be  substantial, '  and 

may b e  too speculat ive t o  j u s t i f y  t h e  expense, g iven t h e  fac t  t ha t  f u t u r e  

ohana development, because it is done b y  t h e  indiv idual ,  i s  unpredictable.  

T h e  problem is compounded b y  t h e  fac t  t h a t  at t h i s  point ,  un l i ke  t h e  

s i tua t ion  w i t h  t h e  water  i n f ras t ruc tu re ,  people who add ohana un i t s  a re  no t  

r e q u i r e d  t o  p a y  a fee t o  obta in t h e  sewer hook-up. A t  t h e  t ime o f  t h i s  

repo r t ,  t h e  C i t y  Counci l  was consider ing a proposal t o  impose a sewer fee, 

cal led a "wastewater system fac i l i t y  charge," f o r  projects, developments, and 

ohana un i t s  wh ich  would be  used t o  improve t h e  sewer system.' The  fee 

would help p a y  f o r  expansions t o  t h e  system and addit ions t o  handle 

increased usage. I f  t h i s  b i l l  passes, it would also help " repay"  t h e  moneys 

a l ready  expended by t h e  county  f o r  t h e  sewer system, which benef i ts bo th  

ohana u n i t  owners and t h e  general pub l ic .  

Pro l i ferat ion o f  ohana un i ts ,  when combined w i th  t h e  shor t fa l ls  of t h e  

sewer system, may t h w a r t  t h e  plans o f  developers. According t o  t h e  

Department  o f  Publ ic Works, t h e  department does not  impose sewer 

requi rements on new subdivisions; ra ther ,  t h e  developer tel ls t h e  department 

how many u n i t s  it in tends t o  bui ld ,  and t h e  department wi l l  respond w i th  t h e  

stat is t ics on t h e  number and types  o f  l ines t o  p u t  i n .  If t h e  developer does 

not  t a k e  possible ohana usage in to  consideration, adequate reserve sewer 

capaci ty  may n o t  ex is t .  I f  t h e  developer is bu i l d ing  a series o f  phases, it is 

possib le t h a t  ohana un i t s  on t h e  ear l ier  phases may preempt enough sewage 

capaci ty  so  t h a t  development of la te r  phases is precluded. 

T h e r e  is one possible solution t o  t h e  l imited sewer capacity:  ~ e s s p o o l s . ~  

A t  p resen t ,  one cesspool i s  permi t ted  on  each 5,000 square foo t  lot," so a 
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l o t  must  be  a t  least 10,000 square fee t  t o  suppor t  2 cesspools, one f o r  t h e  

main and one f o r  t h e  ohana u n i t .  However, a l though t h e  word ing  o f  the  

ohana statute does not  p r o h i b i t  use o f  cesspools i n  determin ing t h e  adequacy 

of t h e  i n f ras t ruc tu re ,  t h e  Honolulu ord inance specif ical ly calls f o r  a 

determinat ion o f  t h e  adequacy o f  t h e  sewer system, which has been 

i n te rp re ted  so f a r  b y  t h e  county  as exc lud ing  cesspools." 

Thus,  a t  t h i s  time, cesspools cannot be  used t o  alleviate problems o f  

sewage capacity.  A n y  change wh ich  would allow them t o  be  used f o r  ohana 

zoning, as t h e y  present ly  a re  i n  t h e  o ther  counties, could come d i rec t l y  

t h r o u g h  county  modification o f  i t s  own ordinance, w i thout  t h e  need f o r  state 

mandate. 

If t h e  county  were t o  choose t o  use cesspools, a new set o f  problems 

would ar ise. T h e  f i r s t  is ju r isd ic t ion .  Un t i l  1984, cesspools came under  t h e  

sole ju r isd ic t ion  o f  t h e  Department o f  Health. l 2  T h e  county  had no contro l  

ove r  cesspool requirements, which may have been one o f  t h e  reasons 

cesspools were no t  accepted: t h a t  would have put them in to  t h e  anomolous 

s i tuat ion of hav ing  t h e  State pa r t i a l l y  regulate t h e  county  ohana zoning 

process. In 1984, ju r isd ic t ion  ove r  t h e  cesspools was t rans fe r red  t o  t h e  

counties, l 3  al though t h e  t rans fe r  does no t  formal ly  take  ef fect  u n t i l  t h e  State 

releases s t a r t - u p  funds, which has no t  y e t  been done. However, no  f u n d i n g  

t o  moni tor  t h e  cesspools has y e t  been implemented, so t h e  count ies have no t  

y e t  taken ove r  cont ro l  o f  t h i s  area. 

Even when t h e  count ies do  take  cont ro l  ove r  cesspools, o the r  

considerations may prec lude t h e i r  use i n  ohana zoning. A t  present,  t h e  

Department o f  Health requ i res  a cer ta in  minimum lo t  size before it wi l l  allow a 

cesspool. Th i s  size is 5,000 square feet, o r  10,000 if bo th  t h e  house and  

ohana u n i t  a re  on cesspools. When t h e  counties take  over,  apparent ly  they  

w i l l  keep t h e  same minimum requi rements."  Th i s  size factor,  and var ious 

s i t i ng  factors, could prec lude t h e  use o f  cesspoois on ind iv idua l  lots.  

I n  summation, t h e  status o f  t h e  sewer system i n  t h e  C i t y  and County  o f  

Honolulu is t h e  major fac tor  i n  p reven t i ng  a more widespread use of ohana 
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zoning.  Unfor tunate ly ,  t h e  cost of expanding the  sewer system capacity i s  

q u i t e  h igh .  Use of cesspools could par t ia l l y  help alleviate th i s  probiem. T h i s  

wou ld  also help b r i n g  ohana to  t h e  more r u r a l  sections o f  t h e  island, where  

cesspools are more prevalent,  and could also be a mechanism to  enable t h e  

c o u n t y  to  implement ohana zoning on agr icu l tu ra l  land, as is present ly  allowed 

in t h e  Hawaii county .  l 5  This  change can be implemented by the  county  

alone, wi thout  any changes in  the  state law. 

Water 

While water is b y  no means over-abundant  i n  t h e  C i t y  and County o f  

Honolulu, ohana problems w i th  water are less troublesome than those w i t h  

sewers. Once an area has been approved f o r  ohana, t h e  water supply, f o r  

b o t h  household use and f i r e  control, has been adequate f o r  t he  area and n o  

shortages have been experienced.' '  

T h e  board  of water supp ly  has noted two problems related to  ohana. 

T h e  f i r s t  i s  t h e  general pub l ic  confusion a t  t he  apparent  randomness o f  t h e  

ava i lab i l i t y  o f  ohana zoning. Under t h e  new, more conservat ive e l ig ib i l i t y  

areas, houses l i te ra l l y  on t h e  same block can d i f f e r  as t o  the i r  e l ig ib i l i t y .  

T h i s  percept ion o f  ohana zoning as being whimsically allowed is not one t h a t  

can b e  cu red  b y  legislat ive o r  county action, al though it should not  b e  

ignored:  as stated above, a home i s  t h e  most valuable ta>ngible asset t h a t  t h e  

average person owns. Ohana zoning in f r inges on t h a t  asset b y  creat ing a 

more crowded neighborhood. Conversations w i th  members o f  t he  publ ic  and 

the  neighborhood boards indicate t h a t  people a re  more w i l l ing  t o  accept t h e  

impact o f  ohana zoning if they  feel it is being used f o r  family needs, and not  

f o r  p r o f i t .  Similarly, ohana zoning w i l l  be  tolerated more readi ly if i t s  

l imitat ions and avai labi l i ty  are c iear ly  explained t o  the  pub i ic .  

T h e  second problem also arises i n  t h e  sewer si tuat ion, and stems f rom 

t h e  inab i l i t y  t o  p red ic t  o r  p lan  f o r  development o f  ohana un i ts .  A developer 

o f  a pro jec t  is responsible f o r  developing t h e  water supp ly  to  the  area. 

A f t e r  t h e  water  system is completed, i t  is t u r n e d  ove r  t o  t h e  board o f  water 
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supp ly .  If t h e  pro jec t  encompasses several phases, i t  is possible t h a t  ohana 

un i t s  b u i l t  on t h e  in i t ia l  phases can use u p  t h e  excess water  capacity, leav ing 

t h e  la te r  phases w i t h  insu f f i c ien t  water .  T h e  boa rd  of water  supp ly  i s  

c u r r e n t l y  t r y i n g  t o  g i v e  developers a commitment f o r  addit ional fac i l i t y  usage 

t o  avo id  th i s  problem. 

Streets 

Determining t h e  avai lab i l i ty  o f  a s t ree t  o f  t h e  p rope r  w id th  is t h e  

prov ince of 2 departments: t h e  Department o f  Transportat ion Services and  

t h e  F i re  Department.  T h e  F i re  Department apparent ly  uses a map t h a t  

indicates whether  t h e  s t ree t  appur tenant  t o  t h e  lo t  meets t h e  sixteen-foot 

road requirement.  The  F i re  Department characterizes i t s  par t ic ipat ion i n  t h e  

ohana process as "minute. " I 7  T h e  department has never  rejected an 

application f o r  road w i d t h  which is inadequate under  t h e  f i r e  code, a l though 

t h e  department would p r e f e r  t o  increase t h e  w id th  t o  t h e  s tandard  twenty  

feet. I s  

T h e  f i r e  department becomes more involved w i t h  t h e  process when t h e  

proposed ohana unit wi l l  be  150 feet o r  more away f rom t h e  road. T h e  

department wi l l  t hen  requ i re  construct ion o f  a twenty - foo t  road t o  t h e  unit, 

which is t h e  minimum w id th  requ i red  under  t h e  f i r e  code. T h e  Department o f  

Transportat ion Services ( D T S j  enters i n to  t h e  p i c t u r e  if t h e r e  is some 

quest ion as t o  t h e  w id th  o f  t h e  roadway. T h e  DTS wi l l  go  ou t  t o  t h e  s i te  

and measure t h e  w id th .  The  DTS, l i ke  t h e  f i r e  department, is no t  happy 

w i t h  t h e  sixteen-foot minimum, and  would l i ke  t o  see the  w id th  be  increased 

t o  eighteen feet  f o r  dead-end roads, and twenty  feet f o r  al l  o the r  roads. '' 

Park ing  

The  sixteen-foot road w id th  is t h e  minimum w id th  f o r  a two-lane roadway 

when used f o r  t r a f f i c  c i rcu lat ion only, and no t  f o r  p a r k i n g .  A twenty - foo t  

roadway i s  t h e  minimum w id th  necessary f o r  a two- lane roadway w i t h  
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on - the -s t ree t  pa rk ing .  A l though t h e  p a r k i n g  requirement o f  two stalls f o r  

each ohana u n i t  is supposed t o  ensure  adequate o f f - s t ree t  park ing ,  i n  rea l i t y ,  

on - the -s t ree t  pa rk ing  seems t o  have increased, bo th  f rom v is i to rs  t o  t h e  u n i t s  

a n d  because t h e  occupants o f  many ohana un i ts  have more than t w o  ca rs .  

S ince ohana u n i t  size is not  regulated o the r  than hav ing  t o  meet t h e  normal 

zon ing  setback requirements, l a rge  mult i -bedroom u n i t s  can be  constructed, 

a n d  if occupied b y  families w i th  teenaged chi ldren,  t h r e e  o r  more cars may 

eas i ly  be  owned b y  t h e  fami ly .  

Both  problems w i t h  roadways - -  s t ree t  w id th  and pa rk ing - -  ar ise f rom 

s tandards  set  b y  t h e  county ordinance, no t  State law. If adjustments need t o  

b e  made i n  t h i s  area, t h e  county  can do so by amending i t s  own o r d i n a n ~ e . ~ '  

Social Impact 

T h e  social impact o f  ohana zoning cannot be  ignored.  A s igni f icant  

number  o f  families have benef i t ted f rom ohana zoning, bo th  i n  ways in tended 

a n d  un in tended b y  t h e  legis lature.  

F i rs t ,  a g reat  number o f  families are  us ing  ohana zoning t o  a i d  t h e i r  

ex tended famil ies. T h e  county  sent o u t  a su rvey  i n  J u l y  o f  19&1, one o f  t h e  

purposes o f  which was t o  determine i f  family members were us ing t h e  ohana 

u n i t .  '' Sixty-seven percent,  o r  two- th i rds .  o f  t h e  respondents indicated 

t h a t  fami ly  members were l i v i n g  i n  t h e  ohana un i ts .  

I n  t h e  preparat ion o f  t h i s  repor t ,  t h e  Legislat ive Reference Bureau sent 

o u t  a s u r v e y  t o  determine whether  family members were c u r r e n t l y  us ing t h e  

ohana un i t s .  The  su rvey  was sent t o  al l  Oahu homes which had appl ied f o r  

ohana un i ts  and  f o r  which t h e  DLU records indicated t h a t  an ohana u n i t  had 

been completed.22 The  survey  showed t h a t  68% of  t h e  or ig ina l  occupants o f  

t h e  ohana un i t s  were family members, and t h a t  cu r ren t l y ,  58% o f  t h e  

occupants are.  Some o f  t h e  comments b y  t h e  par t i c ipants  i n  t h e  Legislat ive 

Reference Bureau su rvey  indicated t h a t  family members were l i v i n g  together  

so t h a t  family members could care  f o r  each other ,  and o thers  ind icated t h a t  
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family members were ren t i ng  t h e  ohana unit - -  o r  us ing  it wi thout  cost - -  
o u t  o f  economic necessity.  These types  o f  usage meet t h e  legislat ive goal o f  

encouraging t h e  extended family, and  t h e  not  specif ical ly mentioned b u t  also 

laudable goal of p r o v i d i n g  af fordable housing - -  a l though not  t h e  specif ic 

legislat ive goal o f  p r o v i d i n g  f o r  t h e  purchase o f  af fordable housing. 

However, it should b e  noted that, t o  some extent ,  those two goals create 

d i f f e ren t  s tat is t ics.  Unless t h e  ohana u n i t  is soid under  t h e  Horizontal  

Proper ty  Regime (condominium law), which present ly  is done i n  on ly  5.3% of  

t h e  cases,z3 t h e  family wi l l  have t o  move ou t  of t h e  ohana u n i t  t o  be  able t o  

f i na l l y  purchase t h e i r  own home. Moving away t o  purchase a home undercu ts  

t h e  goal o f  p rese rv ing  t h e  extended family, and opens u p  t h e  ohana u n i t  f o r  

use b y  o thers  - -  e i ther  relat ives o r  s t rangers .  

Thus,  one way t o  i n t e r p r e t  t h e  data would be  t o  note t h a t  a decrease i n  

t h e  numbers o f  related families occupying t h e  ohana un i t s  could be  occu r r i ng  

because those families have succeeded i n  b u y i n g  t h e i r  own homes. I n  fact, 

t h e  recent  Legislat ive Reference Bureau s t u d y  does show a d i s t i nc t  decline i n  

family usage, as demonstrated i n  t h e  fol lowing table: 

O r i g i n a l l y  intended f o r  O r i g i n a l l y  intended f o r  

use by r e l a t i v e s :  use by non - re la t i ves :  

207 55 

F i r s t  use by r e l a t i v e s :  F i r s t  use by non - re ia t i ves :  

206 46 

Present use by r e l a t i v e s :  Present use by non- re la t i ves :  

174 77 

This  table shows t h a t  usage b y  relat ives decl ined by la%, t o  58% from 

68%, whi le usage o f  ohana un i t s  b y  non-relat ives increased by t h e  same 

amount, t o  25% f rom 15%.'" 

A number o f  reasons exist ,  besides family care, for families t o  cont inue 

l i v i n g  i n  ohana un i ts  even if t hey  are  f inancia l ly  able t o  a f fo rd  homes o f  t h e i r  

own. Some o f  those reasons are: avai lab i l i ty  o f  relat ives f o r  chiidcare; 

wa i t ing  f o r  outs ide condit ions , mortgages rates1 t o  become more 
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favorable; representat ion o f  relat ives t h a t  if t h e y  remain, t h e y  wi l l  b e  deeded 

o r  wi l led t h e  p rope r t y ;  attachment t o  t h e  neighborhood; attachment t o  t h e  

school system; and des i re  t o  save money f o r  o the r  goals (such as educat ion).  

Unfor tunate ly ,  social problems have also ar isen concerning ohana zoning. 

One o f  t h e  foremost is t h e  inab i l i t y  o f  t h e  county  t o  plan i t s  developments, as 

t h e  county  cannot p r e d i c t  who wi l l  app ly  f o r  and  cons t ruc t  an ohana u n i t . 2 5  

I n  a worst-case scenario, where a whole neighborhood const ruc ts  ohana units, 

t h e  e n t i r e  t r a c t  simply becomes doub ly  dense. However, t h e  real "wors t  

case" f o r  ohana zoning, f rom a societal and  no t  a p lann ing  po in t  o f  view, i s  

not  where t h e  whole neighborhood goes ohana, b u t  when on ly  a por t ion  does, 

and has a s ign i f i can t  impact on t h e  qua l i t y  o f  l i fe  on t h e i r  non-ohana 

neighbors, which is perceived as detr imental .  

Increased dens i ty  leads t o  an increasingly  crowded neighborhood: t he re  

i s  less green open space, more cars pa rked  on t h e  streets, more people, and 

more noise. While some neighborhoods have adjusted t o  t h i s  added impact, 

others, pa r t i cu la r l y  i n  Kaimuki, Kailua, and Manoa, a re  f r u s t r a t e d  b y  what 

t hey  perceive as a decrease in t h e  qua l i t y  o f  l i fe  i n  t h e  area. 2 6  A 

pa r t i cu la r l y  i ron ic  resu l t  i s  t h e  potent ial  impact on real p r o p e r t y  taxes, which 

are  based on t h e  value o f  t h e  p r o p e r t y .  Land w i th  an ohana u n i t  b u i l t  on it 

has greater  value, and  is taxed a t  a h ighe r  rate. Should land t h a t  has ohana 

capabi l i ty  b e  taxed  a t  a h igher  rate, even if t h a t  capabi l i ty is p resent ly  not  

be ing  exercised? Should land in a neighborhood, even though  i tse l f  not' 

el igible f o r  ohana zoning, have greater  value and be  taxed a t  a h igher  rate 

because it is su r rounded  b y  h igher -va lue  ohana-bui l t  p rope r t y?  These are  

legitimate, worrisome quest ions f o r  a homeowner, whose tax assessment could 

be  increased even though t h e  homeowner feels t h a t  t h e  qua l i t y  o f  t h e  

neighborhood has decreased." A n  increased assessment f rom ohana zoning 

may b e  more th rea ten ing  t o  t h e  homeowner t h a n  a similar assessment increase 

caused by a dens i ty  increase f rom o the r  types  o f  re-zoning, because ohana 

zoning can appear w i thout  p r i o r  not ice o r  hear ing.  

A t  t h e  moment, these remain theoret ical  questions, because t h e  county 

department o f  f inance i s  on l y  rev i s ing  p r o p e r t y  taxes f o r  un i ts  t ha t  actual ly 
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do  have t h e  ohana u n i t s . 2 s  T h e  department o f  f inance has indicated t h a t  it 

w i l l  ad jus t  t h e  real p r o p e r t y  assessment based on sales f o r  non-ohana un i t s  i n  

a crowded, doubly-dense ohana area.29 T h e  department retains t h e  ab i l i t y  t o  

increase t h e  value o f  ohana-eligible units,  and  any  such change i n  pol icy is 

p u r e l y  a mat ter  o f  county  ra the r  than state law, since real p r o p e r t y  taxes are  

t h e  p rov ince  o f  t h e  counties and  no t  t h e  State. 

The  last societal problem is t h e  unavai labi l i ty  of ohana zoning f o r  those 

who want  it. Honolulu, l i ke  t h e  o the r  counties, i s  i n  t h e  midst  o f  a shortage 

o f  af fordable housing, bo th  f o r  sale a n d  f o r  ren t .  3 0  T h e  ren ta l  market,  in 

par t i cu la r ,  has been described as " v e r y  t i g h t . " "  Ohana zoning is a par t ia l  

answer t o  t h i s  problem, b u t  on l y  l imited areas o f  Honolulu are e l ig ib le f o r  

ohana zoning. Law-abid ing ci t izens who l i ve  in o the r  areas are f r u s t r a t e d  

and do not  always appear t o  unders tand t h e  reason for t h e  denial  o f  t h e i r  

appl icat ion. "Bootleg" ohana un i t s  instal led by lawbreakers can have a 

serious impact on  t h e  i n f ras t ruc tu re  resources as, un l i ke  appl icants who go 

t h r o u g h  t h e  process, bootleg owners do  not  p a y  t h e  water  systems fee tha t  

helps improve t h e  system, and may not  cons t ruc t  t h e  u n i t  u p  t o  code 

standards, t he reby  endangering those who l i v e  there .  Bootleg un i ts  leech o f f  

t h e  system and overcrowd already taxed resources. T o  t h e  extent ,  however, 

t h a t  these problems stem f rom t h e  inab i l i t y  o r  unwil l ingness o f  any  county  t o  

educate i t s  ci t izens about, o r  enforce, i t s  own zoning ordinances, t h e y  wi l l  

no t  be ameliorated b y  amendments t o  t h e  state ohana zoning statute. 

Variances 

A variance is a waiver of zoning standards which ef fect ive ly  legalizes an 

otherwise non-conforming bu i l d ing  o r  s t r u c t u r e .  Requests f o r  var iances are  

reviewed by t h e  D i rec tor  o f  Land U t i l i ~ a t i o n . ~ ~  Zoning standards, accord ing 

t o  t h e  C i t y  and County  Char te rJ3  concern location, height,  bu l k ,  and size o f  

bu i ld ings  and o the r  s t ruc ture ,  area o f  yards ,  cour ts ,  o f f - s t ree t  pa rk ing ,  

open spaces, dens i ty  of population, and use o f  t h e  bu i ld ings .  These t ypes  o f  

var iances are permi t ted f o r  ohana un i t s .  '' 
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B u t  ohana zoning i n f ras t ruc tu ra l  standards, i n  contrast ,  are concerned 

w i t h  approval  b y  o the r  county  departments. The  heads o f  t h e  various 

departments are  t ra ined  professionals i n  t h e i r  areas. 3 5  Those departments 

opera te  under  regulat ions t h a t  a re  not  contained i n  t h e  Land Use 

Ordinance."  A l though t h e  ohana zoning ordinance i tse l f  is found in  t h e  

L a n d  Use Ordinance, t h e  Honolulu Corporat ion Counsel has issued an opinion 

t h a t  t h e  Zoning Board o f  Appeals (which prev ious ly  reviewed variances) does 

no t  have ju r isd ic t ion  t o  v a r y  i n f r a s t r u c t u r e  requirements f o r  ohana zoning 

because t h e  board  simply does no t  have jur isd ic t ion ove r  issues which relate 

t o  health, l i fe ,  and safety standards establ ished by o the r  agencies." The  

decision o f  t h e  various agencies on t h e  avai lab i l i ty  o f  i n f r a s t r u c t u r e  resources 

is ou ts ide  t h e  jur isd ic t ion o f  t h e  D i rec tor  o f  Land Ut i l izat ion and may no t  b e  

va r ied .  

A l though these i n t r a s t r u c t u r e  requirements cannot be  varied, one b r i g h t  

spot  for those n o t  c u r r e n t l y  e l ig ib le is t h e  fac t  t h a t  t h e  ohana el igible areas 

a r e  no t  s tat ic :  as resources i n  var ious areas become available, areas are 

opened u p  f o r  ohana zoning. For  example, i n  June of 1987, Niu, Aina Haina, 

and  p a r t s  o f  Kahala and Kaimuki/Waialae became el igible f o r  ohana zon ing .38 

Conversely ,  when i n f r a s t r u c t u r e  resources are  a t  maximum capacity, those 

areas are removed f rom ohana zoning e l ig ib i l i t y .  While, due  t o  the  cost o f  

inc reas ing  t h e  capacity of t h e  i n f r a ~ t r u c t u r e , ~ ~  ohana e l i g ib i l i t y  wi l l  probably 

not  occu r  county -w ide  i n  t h e  near  f u tu re ,  f u r t h e r  expansion o f  e l ig ib i l i t y  is 

possib le.  

Se l l ing  Ohana Un i ts  Under t h e  Horizontal  P rope r t y  Regime 

A n  ohana permi t  merely gives a homeowner t h e  r i g h t  t o  cons t ruc t  a 

second u n i t  on t h e  homeowner's p r o p e r t y .  It does not  g i v e  tha t  second u n i t  

an i n te res t  i n  t h e  p r o p e r t y .  I n  fact, f inancial ins t i tu t ions  general ly t rea t  

t h e  ohana u n i t  as an extension o f  t h e  main dwell ing, and use as secur i ty  both 

homes and t h e  under l y ing  real p rope r t y . ' "  
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If a homeowner wants t o  sell t h e  u n i t  and p a r t  o f  t h e  lot, t o  create a 

second, legal ly separate proper ty ,  t h e  homeowner can use one o f  two routes. 

One route  i s  subdivision under  chapter  22, o f  t h e  Revised Ordinances o f  

Honolulu, 1983. Th is  process so f a r  does not  appear t o  have been used in  

Hawaii t o  sell ohana un i ts .  T h e  second way to separate the  p r o p e r t y  so t h e  

ohana u n i t  can b e  sold separately is t o  make the  ohana unit a condominium 

under  t h e  Horizontal Proper ty  Regime (HPR) law." T o  date, t he  HPR 

method has been used in f requent ly ,  if at all, i n  t h e  o ther  counties. 

There  a re  two advantages t o  sel l ing ohana un i ts  under  t h e  HPR. Fi rs t ,  

t h e  sale o f  t he  un i ts  comports w i th  t h e  second specif ied legislat ive goal o f  

p rov id ing  f o r  t h e  purchase o f  af fordable housing.  Second, t h e  sale o f  t he  

u n i t  creates independent legal and f inancial  l iab i l i t y  f o r  t h e  u n i t .  T h e  

importance o f  t h i s  opt ion arises where, f o r  example, parents build an ohana 

u n i t  f o r  one o f  t h e i r  chi ldren, on the  representat ion o f  t he  ch i ld  t h a t  he o r  

she w i l l  pay t h e  mortgage f o r  t h e  ohana u n i t .  If the  ch i ld  should fa i l  o r  b e  

unable to  pay on t h e  mortgage, and t h e  parents owning t h e  main u n i t  are 

e i ther  unaware o f  t h e  defaul t  i n  payment o r  a re  unable to  pay  themselves, t h e  

whole proper ty ,  inc lud ing t h e  main dwell ing, could be foreclosed upon. 

B u t  if t h e  ohana u n i t  is sold under  the  HPR, and the  mortgage loan is 

ref inanced so t h a t  all f inancial  responsib i l i ty  f o r  t h e  ohana u n i t  is placed on 

t h a t  u n i t  and i t s  p roper ty ,  and not  on t h e  main dwelling, t h e  owners o f  t h e  

main dwel l ing would no longer be responsible f o r  any  fa i lure o f  t h e  ohana 

u n i t  owner t o  pay  t h e  mortgage. Th is  system is a valuable tool t o  pro tec t  

family assets. 

T h e  negative impact o f  app ly ing  t h e  HPR t o  ohana un i ts  occurs when t h e  

ohana u n i t  i s  used f o r  speculation. In some neighborhoods, notably Manoa, 

un i t s  have been o f fe red and sold to  non-relat ives f o r  over  $250,000. Now 

t h a t  por t ions o f  Kahala have been opened u p  f o r  ohana zoning, t h e  same t y p e  

o f  expensive, upscale ohana u n i t  housing can probab ly  be expected. 

The problem wi th  speculative sales of t h i s  t y p e  is t h a t  t he  market  they  

t a r g e t  is t h e  market of people who already can a f fo rd  housing. Whether it is 
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i n  Manoa, Kahala, Waialae-lki, Tantalus, o r  Nuuanu, people who can a f f o r d  

$300,000 homes w i l l  be  able t o  b u y  them. B u t  b y  t h e  legislature's statement 

t h a t  ohana zoning was meant t o  p rov ide  af fordable housing, t h e  Legis lature 

imp l ic i t l y  recognized t h e  need f o r  lower and  moderate income housing. As 

mentioned above, ohana resources are  limited. and should probably b e  

rese rved  f o r  t h e  more needy cases, which would be  f o r  family members and 

f o r  a f fo rdab le  low-income housing. 

A second, perhaps more pern ic ious t y p e  o f  speculation occurs when bo th  

u n i t s  a r e  sold f o r  use as rental  housing.  Under  th i s  scenario, even t h e  

argument  sometimes used t h a t  t h e  ohana u n i t  is needed t o  help f inance t h e  

owner 's  own home is completely lack ing.  T h e  detr imental  aspect of t h i s  use, 

o f  course, is t ha t  p r o p e r t y  used solely f o r  ren ta l  purposes tends not  t o  b e  

t h e  most af fordable.  

Yet  l im i t ing  appl icat ion o f  t h e  HPR t o  c u r b  speculation contains i t s  own 

problems. T h e  legis lature has specif ical ly s tated tha t  one purpose o f  t h e  

ohana s ta tu te  i s  t o  p rov ide  f o r  t h e  purchase o f  housing. Tha t  in ten t  would 

need t o  be  reevaluated before t h e  appl icat ion o f  t h e  HPR t o  ohana uni ts  could 

be  constra ined.  Second, one use o f  t h e  HPR is beneficial t o  families, tha t  o f  

separat ing t h e  f inancial  in terests i n  t h e  p rope r t y ,  and t h e  u t i l i t y  o f  t h a t  

sa feguard  must  be  weighed against t h e  apparent  abuses. 

T h e  count ies could no t  per fo rm these changes on t h e i r  own: since t h e  

HPR i s  a s tate statute, t h e  legis lature would have t o  rev ise t h e  law. If t h e  

Sta te  wanted t o  c u t  back on  speculat ive use o f  ohana uni ts ,  t h e  State could 

f o r b i d  t h e  appl icat ion o f  t h e  HPR t o  ohana un i t s  unless t h e  purchaser  was a 

fami ly  member o f  t h e  a p p l i ~ a n t . ' ~  Yet  t h a t  would not  be  a total  solution, f o r  

t h e  fami ly  member who makes t h e  in i t ia l  purchase could then turn around and 

sell t h e  u n i t  t o  a non-re lat ive.  Requ i r ing  relat ives who purchase t h e  u n i t  t o  

l i ve  i n  it f o r  a cer ta in  minimum per iod  be fore  it could be  ren ted  o r  sold might  

b e  e f fec t i ve  i n  c u r b i n g  speculat ive sales due  t o  t h e  deiay. 

Another  t y p e  o f  abuse is sale of an ohana u n i t  which is then used b y  i t s  

new owner as a renta l  unit. Some respondents t o  t h e  su rvey  indicated tha t  
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t h e y  needed t h e  ren ta l  income f rom t h e  ohana u n i t  is o r d e r  t o  a f f o r d  t h e  

mortgage on t h e  main home. T h a t  is perhaps quest ionable usage o f  an ohana 

un i t ,  g i ven  t h e  stated legislat ive in ten t .  When an ohana u n i t  is sold s t r i c t l y  

as an investment device, t h e  use is even less connected t o  t h e  legislat ive 

purpose as t h e  owner lacks even t h e  rationale t h a t  t h e  ohana u n i t  enables him 

o r  h e r  t o  a f f o r d  a home t o  beg in  w i th .  T h e  use is s t r i c t l y  speculat ive. 

One way t o  p r o h i b i t  t h i s  pa r t i cu la r  t y p e  of speculat ive use is t o  requ i re  

t h a t  al l  ohana un i t s  sold under  t h e  HPR t o  be  owner-occupied, e i ther  

permanently o r  f o r  a minimum number o f  years.  Th i s  would foresta l l  t h e  

obvious speculat ive use by t h e  ohana owner, al though, o f  course, i t  would 

s t i l l  not  p reven t  speculat ive gain t o  t h e  or ig inal  owner who sells t h e  ohana 

u n i t .  

T h e  stat is t ics show tha t  a t  t h i s  point ,  on ly  5.3% of  t h e  ohana un i t s  a re  

be ing  sold under  t h e  HPR."3 So a t  t h e  present  t h e  need f o r  controls, i f  t h e  

legis lature f i nds  them necessary, i s  not  pa r t i cu la r l y  pressing.  

Evaluat ion 

T h e  ohana zoning program i n  Honolulu has benef i t ted approximately 800 

appl icants d u r i n g  t h e  past  f i v e  years." Stat ist ics show t h a t  approximately 

58% o f  t h e  un i t s  a re  occupied b y  family members, which accords w i t h  t h e  

legislat ive goal o f  p rese rv ing  extended family l i v i n g  si tuat ions. The  

remaining ren ta l  un i t s  serve a legitimate, a l though not  specif ically 

enumerated, purpose of p r o v i d i n g  housing. Some o f  t h e  few un i ts  t ha t  have 

been sold may comply w i th  t h e  goal o f  p rov id ing  f o r  t h e  purchase o f  

af fordable housing, b u t  in some cases sale of un i ts  have been used f o r  

speculation, which appears t o  be  con t ra ry  t o  t h e  legislat ive in ten t .  However, 

steps t o  cont ro l  speculation are  not  easy t o  implement i n  a const i tu t ional  and 

equitable manner and a t  best  w i l l  p robab ly  mitigate, ra the r  t han  eliminate, t h e  

problem. 
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T h e  demand f o r  ohana zoning ou ts t r i ps  t h e  ab i l i t y  o f  t h e  county  

i n f r a s t r u c t u r e  t o  supp ly  it. As water, sewers, and roads improve, more 

areas are  be ing  added t o  t h e  ohana el igible areas, b u t  since these 

improvements are t o  t h e  overa l l  system and are no t  general ly designed t o  

s u p p o r t  ohana units,  areas are  opening u p  on ly  sporadical ly.  While some 

areas a r e  opening up, o thers  a r e  c los ing down because t h e i r  capacity has 

been met. T h e  State could attempt t o  mandate i n f r a s t r u c t u r e  improvements, 

but w i thou t  a substant ia l  ou t lay  o f  state funds,  such a mandate would b e  

useless. 

T h e  C i t y  and County  o f  Honolulu supported a review o f  t h e  ohana zoning 

law because it wanted more d iscret ion in i m p l e m e n t a t i ~ n . " ~  Ye t  f o r  t h e  most 

p a r t ,  t h e  ohana zoning s ta tu te  i s  b road and f lex ib le  enough f o r  the  counties 

t o  make major modifications. Since t h e  statute and legislat ive h i s to ry  g i ve  t h e  

count ies t h e  ab i l i t y  t o  make "o ther  requirements" t o  ensure t h a t  t h e  "publ ic  

fac i l i t ies"  a r e  adequate t o  serv ice t h e  ohana uni ts ,  t h e  county could 

presumably look a t  o the r  faci l i t ies, such as avai lab i l i ty  o f  schools, pa rks  and  

o t h e r  green areas, o r  uncrowded roadways, t o  determine avai lab i l i ty .  Th i s  

wou ld  make t h e  permi t  process more complicated, b u t  could f ine- tune ohana 

zon ing  i n  neighborhoods t h a t  a re  already densely populated. 

T h e  Legislat ive Reference Bureau asked t h e  count ies t o  submit suggested 

changes to t h e  state statute. The  suggestion f rom Honolulu was tha t  a 

ve rs ion  o f  House B i l l  No. 244, 1987 Regular Session, be  enacted. T h a t  b i l l  

p rov ides  t h a t  each county  adopt  reasonable standards t h a t  allow accessory 

dwel l ing  un i ts  i n  accordance w i t h  zoning ordinances and rules, a n d  general 

p lan and  development p lan policies. No specif ic changes were given, and 

t h u s  t h i s  repo r t  cannot comment on what, if anyth ing,  Honolulu would do  t o  

implement o r  r e s t r i c t  ohana zoning. 

Ohana zoning is w o r k i n g  i n  Honolulu. it is not  o f fe red  as widely as it 

is wanted, and the  sel l ing o f  ohana un i ts  under  t h e  Horizontal  Proper ty  

Regime may need t o  be  re-evaluated. However, it has p rov ided  af fordable 

hous ing  and permi t ted many families t o  s tay close together .  Those resul ts  

shou ld  no t  be  overlooked merely because t h e  system i s  no t  ideal. 



Chapter  4 

OHANA ZONING IN  MAUI COUNTY 

Mauil has t h e  most regulated ohana zoning scheme, inc lud ing  several 

innovat ive prov is ions which t h e  o the r  count ies might  want  t o  consider.  As 

such, it also shows elements o f  t h e  f l ex ib i l i t y  which is inherent  i n  t h e  ohana 

zoning law. As i n  t h e  case o f  Honolulu, Maui has a housing shortage, so 

ohana zoning, whether  o r  no t  it fu l f i l l s  t h e  specif ied legislat ive in tent ,  

benef i ts  t h e  people o f  t h e  county  by p r o v i d i n g  needed housing. 

T h e  Ordinance 

T h e  Maui ohana ord inance2 contains a purpose section which parallels 

t h a t  o f  t h e  state statute, f i n d i n g  a need t o  secure addit ional housing and 

preserve  t h e  extended family.  T h e  section cont inues: 

The Counci l  i s  a t  the  same time mindfu l  o f  the need t o  secure the  

q u a l i t y  of l i f e  i n  such r e s i d e n t i a l  areas by ensuring t h a t  

i n f r a s t r u c t u r a l  f a c i l i t i e s  are adequate t o  support t h e  h igher  

dens i t i es  arid by main ta in ing  a vigorous e f f o r t  t o  preserve open 

space and a i r  and l i g h t  t o  t h e  extenr: poss ib le .  Accordingly,  the  

Counci l  f inds  t h a t  l o t s  conta in ing  an area o f  less  than 7,500 square 

fee t  are n o t  l a rge  enough t o  accommodate more than one dwe l l i ng  

unit. 

Thus,  Maui's ordinance d i f f e rs  f rom Honolulu's i n  t ha t  it establishes a 

minimum lo t  size f o r  ohana zoning. T h i s  l imitation is a p rope r  exercise o f  t h e  

power delegated t o  t h e  counties, fo r ,  as indicated i n  t h e  legislat ive h is to ry ,  

t h e  count ies were ins t ruc ted  t o  app ly  ohana zoning t o  areas which can 

"reasonably accommodate" t h e  increased dens i ty .  Requ i r ing  a minimum lot  

size f o r  ohana zoning appears t o  be  rat ional ly  related t o  ensur ing  tha t  a lo t  
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can accommodate t h e  e x t r a  u n i t  and  there fore  would b e  w i th in  t h e  scope o f  

t h a t  parameter.  

T h e  Maui ord inance makes al l  o ther  zoning requirements applicable. T h e  

f u l l  t e x t  o f  t h e  Maui ord inance i s  set f o r t h  i n  Appendix C. It l imits 

appl icat ion o f  ohana zoning t o  f i v e  types  o f  d i s t r i c t s :  resident ial ,  apartment, 

hotel ,  in te r im zoning, a n d  state land use r u r a l  d is t r i c ts .  It also res t r i c t s  

ohana zoning f rom app ly ing  t o  dup lex  and p lanned development lots. '  

Most innovat ive ly ,  t h e  Maui ord inance prescr ibes a maximum ohana u n i t  

s ize. T h i s  maximum i s  pegged t o  t h e  square footage of t h e  lot ,  as descr ibed 

i n  t h e  table below.' 

Maximum Gross 

Lo t  Area Covered F l o o r  Area 

7,500 t o  9,999 500 square feet  

10,000 t o  21,779 600 square fee t  

21,780 t o  43,559 700 square f e e t  

43,560 t o  87,119 800 square fee t  

8i,120 o r  g reater  1,000 square f e e t  

T h e r e  is a separate set o f  maximum dimensions f o r  cumulat ive f loor  area 

of uncovered walkways and   lanai^.^ 

T h e  ord inance requi res on ly  one p a r k i n g  stall, in  cont ras t  t o  t h e  o the r  

count ies,  wh ich  r e q u i r e  two.  

Maui also has i n f r a s t r u c t u r e  requirements, t h e  pe r t i nen t  prov is ions o f  

w h i c h  are  p r i n t e d  below: 

Publ ic  fac i l i t ies requ i red .  T h e  fol lowing pub l i c  faci l i t ies are requ i red  t o  

se rv i ce  t h e  lo t :  
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A .  Adequacy o f  sewage disposal system. Th i s  shall b e  

secured i n  w r i t i n g  f rom t h e  department o f  pub i ic  works  f o r  pub l i c  

sewage systems and t h e  state (sic) o f  Hawaii Department o f  Health 

f o r  cesspools, sept ic t anks  and p r i v a t e  sewage systems; 

B.  Adequacy o f  water  supp ly .  T h i s  shall be  secured i n  

w r i t i n g  f rom t h e  department of water  supply;  

C.  Adequacy o f  f i r e  protect ion f rom al l  lots served b y  p r i v a t e  

streets. T h i s  shall b e  secured i n  w r i t i n g  f rom t h e  department o f  

f i r e  control ;  

D .  Adequacy o f  s t ree t .  T h e  lot must have d i rec t  access t o  a 

s t ree t  which has a minimum paved roadway w id th  o f  s ixteen feet  

and which t h e  d i rec to r  o f  pub l ic  works  determines t o  be  adequate 

f o r  t h e  proposed construct ion. '  

T h e  major d i f ference i n  i n f r a s t r u c t u r e  requirements, as compared t o  

Honolulu, is t h a t  t h e  Maui ord inance permi ts  t h e  use o f  cesspools and o the r  

types  o f  p r i v a t e  sewers. 

The Application Process 

T h e  procedure  f o r  obta in ing an ohana zoning permi t  is v e r y  similar t o  

t h a t  found in Honolulu. The  appl icant  is g iven a pub l ic  faci l i t ies clearance 

fo rm t o  take  t o  t h e  var ious agencies tha t  monitor sewer, water, and streets, 

f o r  t h e i r  review. Once all s ignatures are  obtained, t h e  appl icant re tu rns  t h e  

fo rm t o  t h e  Department o f  Public Works. A copy o f  t h e  permi t  can be  f o u n d  

i n  Appendix D.  

Unfor tunate ly ,  Maui lacks stat ist ics on how many applications have been 

accepted o r  rejected. However, as t h e  Department of Water Supply states 

tha t  it has never  rejected a permi t  application, and t h e  use o f  cesspools is an 
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opt ion  f o r  many applicants, t h e  reject ion ra te  could reasonably b e  expected t o  

b e  o n  t h e  Low side. 

One d i f fe rence f rom Honolulu i n  actual implementation is t ha t  Maui does 

no t  have a comprehensive i n f r a s t r u c t u r e  overv iew as Honolulu does. Thus, 

t h e r e  is no map, as t h e r e  is i n  Honolulu, which out l ines areas general ly  

e l ig ib le f o r  ohana zoning: each pet i t ion i s  evaluated on a case-by-case basis 

b y  each department.  

T h e  Hous ing  Shortage 

Maui's overa l l  format seems well designed t o  cont ro l  a t  least one o f  t h e  

problems tha t  plagues ohana zoning: t h e  d ra in  on  resources. Because t h e  

u n i t  size i s  l imited, less water  and sewer usage can b e  expected. However, 

t h a t  same format  has a concomitant drawback: it makes t h e  un i t s  less useful, 

as t h e y  house fewer people. 

Maui, l i ke  Honolulu, is i n  t h e  grip o f  a serious housing shortage. '  

Inc reas ing  repor ts  have been made o f  families l i v i n g  i n  vans o r  i n  tents i n  

sugarcane f ie lds."  Ohana zoning might  serve as a par t ia l  solution t o  th i s  

problem, b u t  t h e  lack of s tat is t ics make it impossible t o  calculate t h e  ef fect  o f  

ohana zoning on t h e  shortage. A t  t h i s  point ,  Maui does no t  have stat is t ics 

on  t h e  number o f  ohana un i ts  and  number o f  people they  house, much less 

t h e  a b i l i t y  t o  determine how many un i ts  a r e  ut i l ized b y  extended families as 

compared t o  non-relat ives. A synopsis o f  Maui's pa r t i cu la r  problems follows. 

Zon ing  Requirements 

Maui's ord inance weighs maximum u t i l i t y  o f  t h e  u n i t  against concern f o r  

t h e  l i v i n g  environment, and decides i n  f avo r  o f  t h e  la t te r .  The  minimum lo t  

size, t h e  maximum u n i t  size, and t h e  maximum covered area l imitation r e s t r i c t  

t h e  impact o f  t h e  u n i t  on t h e  area. However, t h e  l imi t  on t h e  u n i t  size 

undeniably  decreases t h e i r  u t i l i t y .  
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T h e  Maui Board o f  Variances and Appeals fo rmer ly  received numerous 

pet i t ions f o r  variances to increase t h e  size o f  t he  un i t ,  which were rout inely 

granted.  B u t  last  year  t h e  Board received a resolut ion f rom t h e  Maui County 

Counci l  ask ing them not  t o  t h w a r t  t h e  i n ten t  of t h e  ordinance." Since t h a t  

time, no variances have been granted.  However, a t  least one proposal has 

been in t roduced t o  increase the  size maximums an ex t ra  250 square feet 

each. l z  

Sewage 

Maui does permi t  ohana un i ts  t o  use a cesspool ra the r  than requ i r i ng  

them t o  b e  on t h e  sewer system. T h e  Department o f  Health regulations 

requ i re  a 10,000 square foot  lo t  requirement" f o r  ohana un i ts  on cesspool - -  
5,000 minimum per  dwel l ing. Th is  means t h a t  un i ts  w i th  a square footage o f  

7,500 t o  9,999 square feet, al though technical ly e l ig ib le f o r  ohana, w i l l  fa i l  t o  

meet t h e  ohana requirements i f  t he  lo t  is no t  on t h e  sewer system. 

Water 

Maui estimates t h a t  an ohana uni t ,  because o f  i t s  size restr ict ion, uses 

on ly  35 - 40% of  the  water tha t  t h e  main u n i t  does. '" T h e  county thus  t r i es  

t o  recognize th i s  lesser usage and suppor t  ohana zoning by charg ing hal f  o f  

t he  c u r r e n t  ra te  f o r  i t s  meter hook-up.  '' 

Maui, l i ke  t h e  o ther  islands, has i t s  wet and d r y  areas. T h e  Water 

Department has never rejected an ohana permi t  due to  a shortage o f  water, 

but i n  the  "up-count ry"  areas, t h e  department w i l l  g r a n t  permission on ly  on 

t h e  condit ion t h a t  i t  w i l l  not  instal l  another pipe. Th is  means tha t  t he  

or ig ina l  p ipe  t h a t  services the  main house w i l l  have t o  serv ice the  ohana u n i t  

as well, which can resu l t  i n  decreased water p ressure  f o r  bo th  un i ts .  
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Streets  

Ano the r  conf l i c t  ar ises w i t h  t h e  p a r k i n g  space requi rement .  Maui stands 

alone among t h e  count ies i n  r e q u i r i n g  on ly  one addit ional stal l  p e r  un i t .  

C o u n t y  off ic ials note t h a t  th is ,  in general, is too small: t h e  severe on-st reet  

p a r k i n g  problem i n  more populous areas shuts some st reets down t o  one 

useable lane. Th i s  is a problem which can be  solved by t h e  county  i tsel f ,  by 

r e q u i r i n g  more o f f -s t ree t  p a r k i n g  stalls. 

Enforcement  

Accord ing  t o  county  off icials, abuse of t h e  ohana zoning concept ex is ts  

and  t h e  number o f  enforcement personnel is insu f f i c ien t  t o  cor rec t  these 

abuses. One t y p e  o f  abuse i s  a t r u e  ohana zoning abuse and  resul ts  from 

t h e  s ize res t r i c t ions :  a f t e r  cons t ruc t ing  an attached ohana u n i t  and going 

t h r o u g h  t h e  inspect ion process, t h e  owner simply knocks down t h e  i n te r i o r  

wall separat ing t h e  two un i ts  and  expands t h e  ohana u n i t .  A second t y p e  o f  

abuse i s  no t  an ohana zoning abuse p e r  se, b u t  it cont r ibu tes  t o  g i v i n g  ohana 

zoning a bad name. Some owners cons t ruc t  a u n i t  ostensib ly  as an 

ou tbu i l d ing .  A f t e r  inspection, t h e  owner i l legal ly instal ls k i tchen facil i t ies, 

mak ing  t h e  u n i t  a separate dwel l ing u n i t .  Th is  cont r ibu tes  t o  t h e  over -  

c rowd ing  a neighborhood experiences and  can be  a source o f  tension between 

ne ighbors .  

T h e  county  has insu f f i cen t  resources t o  adequately police ohana abuses. 

T h e  zoning enforcement d iv is ion  o f  t h e  Department o f  Public Works has had a 

personnel  shortage and has been unable t o  c rack  down on of fenders.16 Part 

o f  the probiem also l ies i n  a legal inab i l i t y  t o  obta in a search war ran t  w i thout  

ce r ta in  minimum knowledge requirements. " A t  least one county  of f ic ia l  has 

ind ica ted  a bel ief  t h a t  ohana zoning is a state mandate and  t h a t  consequently 

t h e  s ta te  should con t r i bu te  funds  t o  enforce t h e  law. 
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Rest r ic t i ve  Covenants 

Maui County, l i ke  t h e  C i t y  and County o f  Honolulu, does not  want to  

become involved i n  t h e  enforcement o f  p r i va te  covenants t h a t  might  p roh ib i t  

ohana zoning. T h e  county 's  posit ion is t h a t  enforcement should b e  le f t  u p  t o  

t h e  relevant homeowners' association.18 Maui did become involved w i th  

covenant enforcement i n  t h e  Lahaina area in  a buy-back  program along wi th  

t h e  Hawaii Housing Author i ty ,  but has no plans t o  become involved on a 

regular  basis. l 4  

Proper t y  Taxes 

T h e  Real Proper ty  Tax Division o f  t h e  Maui Department o f  Finance looks 

a t  two factors when it assesses real p roper t y .  One i s  the  value o f  t he  land 

i tself ,  and the  o ther  is t h e  value of t he  improvements on t h e  land. I n  the  

case o f  ohana zoning, t h e  improvement in t h e  fo rm of t h e  ohana u n i t  w i l l  not  

be  assessed u n t i l  i t  is b u i l t .  T h e  mere fac t  t h a t  a homeowner has a permi t  

wi l l  not  cause t h a t  p a r t  o f  t h e  assessment t o  r ise. 

B u t  the  valuation o f  t h e  land i tse l f  may be affected merely because it is 

i n  an ohana-zoned area, whether  o r  not  t he  par t icu lar  p roper t y  has a permi t  

o r  is even el igible f o r  a permi t .  T h e  land value is based on market  sales i n  

t h e  area. I f  ohana-eligible o r  ohana-zoned homes i n  t h e  area command a 

h igher  pr ice  i n  t h e  market, those pr ices may be used as comparables which 

would increase the  assessment f o r  neighbor ing parcels. 2 0  

Limitation t o  Family Members 

A t  the  time Maui enacted i ts  ordinance, Maui could have ef fect ive ly  

l imited ohana zoning t o  family members only,  according t o  Councilmember 

Velma M. Santos. When the  ohana statute was enacted, Maui already had a 

guest cottage ordinance t h a t  p rov ided f o r  construct ion o f  accessory un i ts  tha t  

could not  be rented.  I f  Maui had modified tha t  ordinance, keeping the  no- 
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r e n t  prov is ion,  p robab ly  t h e  on l y  persons who would cons t ruc t  and use t h e  

u n i t s  would b e  members of an extended fami ly .  However, according t o  

Santos, some o f  t h e  guest  cottages were already be ing  ren ted  i l legal ly.  A t  

ieast  under  t h e  ohana system, bu i ld ings  are  cons t ruc ted  t o  code standards 

a n d  p a y  fees tha t  a id  i n  upkeep o f  t h e  i n f ras t ruc tu re .  Legal iz ing t h e  u n i t s  

p u t s  them under  these controls,  which benef i t  t h e  community as a whole. A t  

a n y  rate, t h e  ohana un i ts ,  whether  ren ted  t o  family members o r  not, serve  

t h e  valuable purpose o f  p r o v i d i n g  bad ly  needed housing.  

Evaluat ion 

It is d i f f i c u l t  t o  determine t h e  resul ts  o f  ohana zoning on Maui, g i ven  

t h e  lack o f  s tat is t ics.  T h e  number o f  extended families us ing  ohana zoning 

cannot  be  determined. Also, accord ing t o  county  off ic ials,  it appears tha t  n o  

u n i t s  have been sold, e i ther  under  t h e  HPR law o r  by subdiv is ion.  

Therefore,  a s t r i c t  comparison o f  Maui's resul ts  w i t h  t h e  stated goals o f  t h e  

ohana zoning statute, which a r e  t o  assist  i n  t h e  purchase o f  homes and to 

p r e s e r v e  t h e  extended family, m igh t  lead t o  t h e  conclusion t h a t  ohana zoning 

is n o t  "work ing"  in Maui. However, t ha t  would b e  too hasty an assumption. 

As discussed above, t h e  goal o f  p rov id ing  af fordable renta l  housing, 

wh i l e  no t  a specif ic legislat ive goal, is a w o r t h y  one t h a t  i s  needed 

t h r o u g h o u t  t h e  State. T h e  housing c runch  on Maui is no t  go ing  t o  go  away. 

New hotels and  pro jects a re  under  c o n s t r ~ c t i o n , ~ ~  r e q u i r i n g  more and more 

w o r k e r s .  As t h e  unemployment ra te  is a low 5%,22 th i s  need f o r  employees 

creates a vacuum t h a t  could l u r e  more workers t o  Maui. These people w i l l  

need housing. 

Ohana zoning, whi le blamed f o r  some i n f r a s t r u c t u r e  problems, is one 

use fu l  safety va lve  t h a t  takes care of some housing needs. T h e  blame 

associated w i t h  ohana, such as increased on-s t ree t  t r a f f i c  and consequent 

decreased road capacity,  is mereiy a symptom of t h e  general overcrowding.  

I f  af fordable, legal housing is not  available, people wi l l  create and l i ve  i n  

i l legal un i t s .  Legal iz ing ohana zoning at least allows some element o f  
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governmental cont ro l  over  bu i l d ing  standards a n d  i n f r a s t r u c t u r e  requirements, 

and  b r i n g s  a small amount of revenue back  i n to  t h e  system f o r  water 

improvements. 

One o f  t h e  count ies'  cr i t ic isms t h a t  led to t h i s  study was t h e  percept ion 

t h a t  t h e  count ies had l i t t l e  o r  no cont ro l  o v e r  ohana zoning and  t h a t  more 

d iscret ion was needed.23 Yet  Maui has imposed s igni f icant  contro ls  on 

density,  b y  l imi t ing minimum size o f  lot, and preserved more o f  i t s  green 

areas, b y  l im i t ing  maximum size of ohana u n i t .  Maui has also chosen t o  

permi t  cesspools, which increase t h e  number o f  lots available. Maui now asks 

f o r  more autonomy i n  p lanning,  t h r o u g h  greater  f l ex ib i l i t y  i n  implementation. 

One wonders what fo rm t h a t  f l ex ib i l i t y  m igh t  take.  If Maui seeks t o  

absolutely b lock cer ta in p a r t s  o f  t h e  county  f rom e l i g ib i l i t y  f o r  ohana zoning, 

t h e  possible resul ts  would be  an increase i n  those places i n  i l iegal housing 

and a decrease i n  percentage o f  ind iv iduals housed where t h e  need is greatest 

- -  where t h e  county  is most dense. On t h e  o the r  hand, i f  Maui seeks t o  

rev iew ohana on a case-by-case basis as p a r t  o f  i t s  p lann ing  pol icy, t h e  

adminis t rat ive bu rden  seems immense, a l though t h e  State should not  patronize 

t h e  county  by tak ing  tha t  opt ion away f rom i t .  A l though t h e  Legislat ive 

Reference Bureau asked f o r  specif ic suggestions f rom t h e  county  on how t o  

amend t h e  s ta tu te  t o  g i v e  t h e  county  t h e  f l ex ib i l i t y  it is request ing, no 

suggest ions were for thcoming.  Th i s  repo r t  there fore  cannot comment on any 

specif ic changes and t h e i r  impact on t h e  county  and t h e  ohana zoning 

concept. 

Maui's t hough t fu l  hand l ing  o f  t h e  ohana si tuat ion t o  date indicates t h a t  

t h e  state ohana zoning law is more f lex ib ie  than  some county  off ic ials believe. 

T a k i n g  t h e  county 's  housing c r is is  in to  consideration, Maui's desi re f o r  more 

" f l ex ib i l i t y "  i n  implementation i s  p robab ly  not  j us t  a code word  f o r  elimination 

o f  ohana zoning,  What fo rm t h a t  f l ex ib i l i t y  m igh t  take, however, is unknown, 

because county  off ic ials have not  ind icated what  so r t  o f  leeway they  need o r  

even want.  As suggested i n  Chapter  7, a specif ical ly enumerated l i s t  of 

addit ional factors t h e  county  could consider might  g i ve  t h e  county t h e  
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f l e x i b i l i t y  i t  is ask ing  f o r  whi le assur ing  t h a t  ohana zoning remains as a 

v iab le  means of increasing t h e  supp ly  o f  housing.  



Chapter  5 

OHANA ZONING ON KAUAl 

Kauai has had i t s  own un ique experiences w i t h  ohana zoning. Perhaps 

t h e  least urbanized o f  t h e  major islands, i t s  i n f ras t ruc tu ra l  problems are  

d i f f e ren t  f rom t h e  more populous is lands. T h e  l imited number o f  ohana un i t s  

on  Kauai t o  date gives Kauai County more time to ad jus t  i t s  ordinances t o  

meet i t s  needs. 

T h e  Ordinance 

The  Kauai ohana zoning ordinance' prov ides f o r  ohana zoning under  t h e  

fo l lowing res t r i c t ions :  

Ohana Dwelling Unit. Notwithstanding other provisions to the 

contrary, for any residentially zoned lot where only one single- 

family residential dwelling is permitted, one additional single- 

family residential unit (attached or detached) may be developed, 

provided; 

(1) All applicable county requirements, not inconsistent with 

Section 4 6 - 4 ( c ) ,  Hawaii Revised Statutes and the county's zoning 

provisions applicable to residential use are met, including but not 

limited to, building height, setback, maximum lot coverage, parking, 

and floor area requirements. 

( 4 j  The follo~ing public facilities are found adequate to service 

the additional dwelling unit: 
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A .  P u b l i c  s a n i t a r y  sewers ,  an i n d i v i d u a l  wastewater  system ( o r  

c e s s p o o l ) ,  o r  a p r i v a t e  s a n i t a r y  sewer system b u i l t  t o  County 

s t a n d a r d s  and approved by t h e  Department o f  Hea l th .  

B .  For  sewered a r e a s ,  t h e  a v a i l a b i l i t y  o f  a p u b l i c  sewer system 

s h a l l  be  confirmed i n  w r i t i n g  by t h e  Department o f  P u b l i c  Gorks. 

The a v a i l a b i l i t y  o f  a p r i v a t e  sewer system s h a l l  be confirmed by t h e  

Department of H e a l t h .  

C .  The a v a i l a b i l i t y  of water  s h a l l  be  confirmed i n  w r i t i n g  by t h e  

Department of Water. 

D .  Approval i n  w r i t i n g  from t h e  Kauai F i r e  Department i s  r e q u i r e d  

f o r  a l l  p a r c e l s .  

E .  The l o t  must have d i r e c t  a c c e s s  t o  a s t r e e t  which has  a minimum 

paved roadway wid th  of s i x t e e n  (16)  f e e t  cont inuous  t o  t h e  main 

t h o r o u g h f a r e .  

(6)  Nothing con ta ined  i n  t h i s  s e c t i o n  s h a l l  a f f e c t  p r i v a t e  

covenants  o r  deed r e s t r i c t i o n s  t h a t  p r o h i b i t  t h e  c o n s t r i c t i o n  of a 

second d w e l l i n g  u n i t  on any r e s i d e n t i a l  l o t .  

Kauai 's  o r d i n a n c e  scheme is similar t o  t h e  o t h e r s '  in  t h a t  t h e  normal 

zon ing  r e q u i r e m e n t s  a p p l y  to o h a n a  u n i t s ,  a n d  specia l  i n f r a s t r u c t u r a l  approva l  

is r e q u i r e d  f o r  w a t e r ,  s e w e r s ,  a n d  streets. 

T h e  Application P r o c e s s  

T h e  p r o c e s s  of obta in ing  t h e  o h a n a  zon ing  permi t  is t h e  same a s  in t h e  

o t h e r  c o u n t i e s :  t h e  app l ican t  r ece ives  a form which is t a k e n  t o  t h e  p e r t i n e n t  

c o u n t y  a u t h o r i t i e s  to receive i n f r a s t r u c t u r e  a p p r o v a l .  T h e  form is r e t u r n e d  
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t o  t h e  Department o f  Planning along w i th  an appl icat ion f o r  a bu i ld ing  permi t .  

A copy o f  t h e  permi t  i s  contained i n  Appendix D.  

T h e  problems ar ise f rom i n f r a s t r u c t u r e  l imitations. B u t  g iven Kauai's 

shortage o f  af fordable housing, any  addit ions to t h e  housing supp ly  are 

he lp fu l .  

Sewage 

Kauai has made some t rans i t ion  f rom use o f  cesspools t o  a modern sewer 

system. Sewers are present ly  be ing used i n  por t ions o f  Hanamaulu, Waimea, 

Eleele, Lihue, Hanapepe, and the  hotel area o f  Wailua.' 

Kauai i s  t h e  rec ip ient  o f  a federal Environmental Protection Agency 

(EPA) grant ,  which requires t h a t  t h e  county move t o  10% hookup i n  t h e  

sewered areas. No permits i n  areas accessible t o  t h e  sewage system have 

been denied f o r  lack o f  sewer capacity:" on ly  about 50% of  t h e  present  

capacity o f  t h e  wastewater system is be ing used.5 

The State Department o f  Health c u r r e n t l y  monitors t h e  cesspool 

requirements, which requ i re  a minimum lo t  size o f  10,000 square feet. '  

According t o  Councilmember James Tehada, however, lots o f  th is  size are a 

ra r i t y ,  as t h e  tot sizes have general ly  decreased i n  o r d e r  to  make housing 

more af fordable. '  Ohana zoning may have t o  wai t  i n  these areas un t i l  a 

sewer system is available. 

T o  date, lack o f  access t o  sewers and cesspools appears t o  be a minor 

problem. 

Water 

Al though Kauai is acknowledged as conta in ing t h e  rainiest spot i n  t h e  

world, '  potable water i s  not  available everywhere on the  is land. Kauai has 
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two  types o f  water  systems: pub l ic  and p r i va te .  A homeowner under  e i ther  

t y p e  OF system may b e  el igible f o r  ohana zoning. 

Publ ic  Water Systems 

While Kauai has enough water f o r  p r imary  use f o r  all areas o f  t h e  island, 

the  county  requ i res  the  development o f  an addit ional source f o r  back-up use, 

i n  t h e  event  t h e  p r imary  system becomes u n a ~ a i l a b l e . ~  I n  some areas, th i s  

secondary source is no t  developed, leading t o  a moratorium on construct ion.  

Cur ren t l y ,  t h e r e  is such a morator ium in t h e  Kalaheo area because it does 

not  have th i s  back-up. ' '  A secondary system is expected t o  be available by 

the  end o f  1987." Two o ther  areas, Anahola and Haena, also lack th is  back- 

up capacity.  Ear l ier  t h i s  year, Kilauea experienced th i s  t y p e  o f  moratorium, 

which has since been l i f ted .  According t o  t h e  water department, t he  c u r r e n t  

moratorium would not  p roh ib i t  ohana units,  al though some may have been 

denied d u r i n g  the  Kilauea m o r a t o r i ~ m . ' ~  

Pr iva te  Water Systems 

Pr ivate water systems are o f  two types:  a complete system, p r i va te l y  

owned b y  a company, such as those on ag r i cu l tu ra l  land, and those where no 

potable water  i s  available and where p r i v a t e  wells must b e  dr i l led .  T o  date, 

t h e  Department of Health i s  no t  aware o f  any  ohana zoning applications made 

f o r  p r o p e r t y  on p r i va te  water systems." 

Streets 

Kauai, l i ke  t h e  o the r  counties, requires a minimum 16 foot road wid th  t o  

qau l i fy  f o r  ohana zoning. T h e  more r u r a l  areas have a substandard road 

width,  and thus  do not  qua l i fy  f o r  ohana. Generally, on l y  t h e  newer 

subdivisions have roads o f  t h e  requis i te w id th . "  
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Social Impact 

As of August  1987, on ly  114 ohana zoning permits had been approved on 

Kauai, and o f  those, well ove r  hal f  (73 )  were concentrated in  t h e  south 

(Koloa-Poipu-Kalaheo) and east (Wailua-Kapaa-Anahola) areas. One estimate 

is t h a t  a major i ty,  i f  not al l  of, t h e  un i ts  appl ied f o r  have been b u i l t . "  Yet  

f o r  such a small number o f  uni ts ,  ohana zoning has caused a great  deal o f  

cont roversy  on Kauai. 

T h e  county has t h e  same complaints as the  o ther  counties do w i th  the  

double densi ty  caused b y  ohana zoning, and lack o f  ab i l i t y  t o  plan. Al though 

the  county has no stat ist ics on family usage of ohana units,  according t o  one 

county  planner, t he  use o f  ohana un i ts  b y  extended families is minimal." 

Ohana i s  used as an "advert is ing gimmick" b y  realtors t o  increase t h e  value 

of p r o p e r t y .  l 7  T o  date, county off ic ials are unaware o f  any ohana lots being 

sold under  t h e  Horizontal Proper ty  Regime law. 

Rest r ic t i ve  Covenants 

One o f  t he  most heated issues is t h e  appl icabi l i ty o f  res t r i c t i ve  

covenants. As discussed above, res t r ic t i ve  covenants are agreements put 

in to  deeds which b i n d  subsequent owners. Since deeds are usual ly recorded, 

th i s  information i s  p a r t  o f  t he  pub l ic  record.  The t y p e  o f  res t r ic t i ve  

covenant t h a t  affects ohana zoning is the  t y p e  t h a t  fo rb ids  construct ion o f  

more than one house on a lot.  Kauai, l i ke  a l l  counties other  than Hawaii 

County,  takes t h e  posit ion tha t  enforcement o f  res t r ic t i ve  covenants is u p  t o  

t h e  homeowners association a n d  neighbors o f  t h e  person breaching t h e  

covenant." The county w i l l  not  in tervene in  these p r i va te  disputes invo lv ing  

t h e  in terpre ta t ion  of covenants, unless the  breach o f  t he  covenant aiso 

violates county  zoning requirements. I g  

However, t h e  issue o f  whether the  county should take posi t ive steps t o  

enforce res t r i c t i ve  covenants b y  e i ther  in i t ia t ing  a law su i t  against people who 

violate the  covenant, o r  b y  re fus ing  to  issue an ohana zoning permi t  when 
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t h e  deed contains a res t r i c t i ve  covenant l im i t ing  t h e  number o f  houses, has 

been raised. A t  present,  t h e  l a t t e r  posit ion is be ing  discussed i n  t h e  

c ~ m m u n i t y . ~ ~  An ord inance was proposed t h a t  would have requ i red  notice t o  

b e  g i v e n  t o  a neighborhood t h a t  an ohana zoning permi t  was being sought, 

but t h e  ord inance d i d  no t  pass. 

T y p e s  o f  Use 

It seems f rom t h e  l imited information available t h a t  most ohana uni ts  a re  

be ing  used as renta ls  t o  non- relative^.^^ County  off ic ials were unable t o  

determine how many, if any, o f  t h e  ohana un i t s  were ren ted  t o  Kauai 

residents, and  how many m igh t  be  be ing  used as vacation renta ls  t o  tour is ts .  

It is d i f f i c u l t  t o  evaluate whether  ohana zoning on Kauai comports w i t h  

t h e  i n t e n t  o f  t h e  legis lature i n  enact ing t h e  ohana zoning statute.  I f  t h e  

u n i t s  a re  p r o v i d i n g  t h e  community w i t h  ren ta l  housing, then, as discussed 

above, even though t h e  legis lature did not  specif ical ly in tend t o  increase t h e  

supp ly  o f  ren ta l  housing t o  non-relat ives, t h e  resu l t  is one t h a t  increases t h e  

housing supp ly .  T o  t h e  ex ten t  t h a t  ohana un i t s  a re  used as vacation rentals, 

t h i s  would cons t i tu te  a t y p e  o f  use not  contemplated o r  in tended when t h e  law 

was enacted. While vacation rentals do  benef i t  t h e  owner o f  t h e  u n i t  by 

p r o v i d i n g  income, and  may be, as is t h e  case i n  Honolulu, necessary t o  t h e  

owner 's  ab i l i t y  t o  a f f o r d  t h e  main un i t ,  g i ven  t h e  housing shortage on Kauai, 

t h e  bes t  in te res t  o f  t h e  community would b e  much be t te r  served b y  ensur ing  

t h a t  t h e  ohana un i t s  increase t h e  housing supp ly  f o r   resident^.^^ 

P r o p e r t y  Taxes 

Ohana zoning may have some impact on  real p r o p e r t y  taxes f o r  

ne ighbor ing  lots.  According t o  t h e  Real Estate Tax  Division o f  t h e  Kauai 

Department o f  Finance, land values on Kauai a re  based on t h e  sales of vacant 

land in t h e  area. If t h e  market  responds t o  ohana-zoned p r o p e r t y  as being 

more valuable, then t h e  assessment o f  land i n  t h e  area  rise^.^' 
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Areas El ig ib le f o r  Ohana 

Ohana zoning on Kauai is l imited t o  resident ial  d i s t r i c t s  only ,  despi te t h e  

fac t  t ha t  t h e  statute states t h a t  ohana zoning is permi t ted  on  "any lo t  where 

a resident ial  dwel l ing u n i t  is permi t ted . "  T h e  legislat ive h i s to ry  o f  t h e  

s ta tu te  specif ical ly indicates t h a t  t h i s  language was used t o  increase t h e  scope 

o f  ohana zoning t o  inc lude "areas . . . no t  specif ical ly zoned f o r  resident ial  use 

( f o r  example, apartment, hotel, etc.  f N z 5  

However, Kauai focused no t  on t h a t  p a r t  of t h e  legislat ive h is to ry ,  b u t  

on t h e  la ter  por t ion  which permits t h e  count ies t o  "establ ish addit ional 

requirements" t o  ohana zoning," along w i t h  t h e  general statement i n  section 

46-4(a), Hawaii Revised Statutes, t h a t  t h e  count ies are  t o  allow and 

encourage t h e  most beneficial use of t h e  land.  Kauai has taken t h e  posit ion 

t h a t  ohana zoning in t h e  o the r  f i v e  d i s t r i c t s  ( resor t ,  commercial, industr ia l ,  

agr icu l tu ra l ,  and  open) w i l l  impermissibly conf l i c t  w i t h  t h e  basic a n d  

reasonable zoning and general p lan considerat ions of t h e  county.  '' Thus t h e  

county, which was one o f  those t h a t  requested tha t  t h e  law be  amended to 

make t h e  application o f  ohana zoning d iscret ionary and not  mandatory," has 

already exercised some discret ion i n  l im i t ing  t h e  areas t o  which ohana zoning 

applies. 

Evaluat ion 

Lack o f  water and adequate roads prevents  some homeowners on Kauai 

f rom obta in ing ohana zoning permi ts .  Of  t h e  homeowners who do receive t h e  

permits,  t h e  impression o f  one county  of f ic ia l  is t ha t  most un i t s  a re  used f o r  

renta ls  t o  non-family members." The  number of un i ts  t ha t  may be  rented t o  

tour is ts  i s  unknown.  

B y  these l imited data, i t  appears t h a t  Kauai is fac ing  problems i n  

implementing i t s  ohana zoning program, and has a way t o  go  t o  achieve t h e  

specif ied legislat ive goals. However, as long as t h e  un i t s  a re  p r o v i d i n g  
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housing f o r  Kauai residents e i ther  d i rec t l y  o r  indi rect ly ,  t he  program is 

se rv ing  a usefu l  func t ion .  

T h e  State could t r y  t o  mandate use b y  family members only, as 

discussed i n  Chapters 2 and 7, b u t  i f  a c r i t i ca l  housing need i s  being met on 

Kauai, t h e  legis lature might  no t  want  t o  tamper w i t h  a work ing,  al though 

par t ia l ,  solut ion. 

T h e  most ev ident  pub l ic  concern on Kauai about ohana zoning relates t o  

t h e  county 's  decision not  t o  aid in t h e  enforcement of res t r i c t i ve  covenants. 

T h e  State could mandate tha t  t h e  counties g ive  pub l ic  notice t o  the  

neighborhoods t h a t  an ohana zoning permi t  has been appl ied for ,  b u t  i f  t h e  

county  feels t h i s  lack o f  not ice is a problem, the  county  could solve th i s  

problem as i t  has t h e  power to  requ i re  notice. In fact, most o f  t he  

"problems" on Kauai could b e  solved by county  action and need not b e  

addressed by amendments t o  the  state law. 

T h e  State could g ive  Kauai County more autonomy, bu t ,  i n  l i gh t  of t h e  

response o f  some o f  t h e  county off ic ials was t h a t  t he  majori ty of people feel 

t h a t  ohana zoning is not  necessary, and tha t  it would be be t te r  t o  have none 

a t  all, more leeway might  resu l t  i n  a severely res t r ic ted  application of ohana 

zoning, or ,  if it i s  made discret ionary,  perhaps no ohana zoning a t  al l. 



Chapter  6 

OHANA ZONING I N  HAWAII COUNTY 

Ohana zoning seems t o  work t h e  best  i n  Hawaii County, as county 

off ic ials make additional e f fo r ts  t o  work  around in f ras t ruc tu ra l  problems. 

County off ic ials do recognize the  shortcomings o f  ohana zoning, as i t  does 

adversely af fect  t h e i r  ab i l i t y  t o  plan community devlopment. B u t  t o  date, t he  

degree o f  c rowding and ci t izen complaint has not  reached t h e  levels of t he  

o the r  is lands. 

T h e  Ordinance 

T h e  Hawaii County ordinance' is p r i n t e d  in  f u l l  i n  Appendix C. The 

more pe r t i nen t  provis ions are: 

Section 25-271. General provisions. Notwithstanding any law, 

ordinance, or rule to the contrary, two dwelling units may be 

constructed on any lot within all state land use urban, 

agricultural, rural and conservation districts provided that: 

(1) Applicable County requirements, not inconsistent with the 

intent of this section and the zoning provisions 

applicable to residential use are met, including use, 

building height setback, and off street parking; 

(2) The Coucty determines that public facilities as specified 

ir. 25-272 . . .  are adequate to. serve the cbana dwelling 

unir: 

(3) That at the time of the application for a county building 

permit for a second dwelling unit, the subject lot or land 

parcel is not restricted by a recorded covenant or a 
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recorded lease  provision ( i n  a lease  having a term of not 

l e s s  than f i f t e e n  years)  which p roh ib i t s  a second dwelling 

u n i t ;  and 

(4) Appropriate s t a t e  approval has been received i f  t h e  l o t  is 

s i t u a t e d  within t h e  S t a t e  Land Use Conservation d i s t r i c t .  

Sect ion 25-272. Requirements. (a )  An ohana dwelling s h a l l  

comply with a l l  o ther  requirements of t h i s  a r t i c l e  and of t h e  County 

Code, except with regard t o  dens i ty .  On any l o t  where a dwelling 

u n i t  is permit ted,  an ohana dwelling may be constructed,  provided 

t h a t :  

( I )  The access t o  a publ ic  o r  p r i v a t e  s t r e e t  s h a l l  meet with 

the  approval of the  chief  engineer; 

(2) I t  meets with S t a t e  department of hea l th  wastewater 

t reatment  and d isposa l  system requirements. Additi-onal 

s tandards w i l l  not be imposed by t h e  County; and 

( 3 )  I t  has an area  f o r  two o f f - s t r e e t  parking s t a l l s  on t h e  

l o t .  

T h e  ordinance also specifically provides t h a t  it is not intended t o  

supe r sede  pr iva te  restr ict ive covenants . '  

The  Application Process 

Hawaii County's permit process differs  markedly from those of t h e  o ther  

counties .  Instead of receiving a form t o  t ake  t o  t h e  various departments  fo r  

the i r  approval ,  t h e  Hawaii County form merely a sks  t h e  owner information 

about  t h e  lot size and  zoning d is t r ic t ,  a s k s  if t h e r e  is a restr ict ive covenant 

prohibiting an additional dwelling, and requires  submission of a s i te  plan, 

drawn t o  scale, showing, among o the r  th ings ,  t h e  cesspool location, two 
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p a r k i n g  spaces, and  t h e  proposed location o f  t h e  ohana un i t .  A copy o f  t h e  

fo rm is attached as p a r t  o f  Appendix D.  

T h e  appl icat ion is reviewed b y  t h e  Planning Department, along w i th  t h e  

Department o f  Publ ic Works a n d  t h e  state Department o f  Heal th.3 Act ion is 

taken on t h e  pe rm i t  w i th in  60 days.  I f  t h e  appl icat ion is denied, t h e  

appl icant  may appeal t o  t h e  Board o f  Appeals w i th in  30 days. 

Of  course, as w i t h  t h e  o the r  counties, obta in ing an ohana permi t  merely 

ent i t les a homeowner t o  put a second u n i t  on t h e  p r o p e r t y :  it is not  a 

subs t i tu te  f o r  a bu i l d ing  permit ,  which must  be  obtained separately and  must 

meet t h e  usual requirements. A bu i l d ing  permi t  must  be  secured w i th in  two 

years a f t e r  t h e  da te  t h e  ohana permi t  appl icat ion is approved.  

Hawaii County 's  tolerance o f  ohana zoning extends t o  agr icu l tu ra l  land. 

Hawaii County  i s  t h e  on ly  county  t o  allow ohana zoning outs ide of resident ial  

d i s t r i c t s .  

Hawaii County 's  process is also notable f o r  i t s  i n q u i r y  in to  t h e  existence 

o f  res t r i c t i ve  covenants. As stated above,'+Honolulu, Maui, and Kauai, take 

t h e  posit ion t h a t  since these covenants are made between p r i va te  part ies, the  

county  should no t  become invo lved w i t h  them. While Hawaii County does not  

take  t h e  most ac t ive  step possible t o  enforce these covenants, i .e . ,  t ak ing  

t h e  par t ies t o  c o u r t  t o  enforce them, Hawaii County  wi l l  not  issue a permi t  if 

t h e  deed, a copy o f  which must  be  attached t o  t h e  permi t  application, 

contains a covenant res t r i c t i ng  t h e  construct ion o f  an addit ional u n i t .  The  

Planning Department w i l l  review t h e  covenant t o  check whether  it does 

r e s t r i c t  cons t ruc t ion  o f  an ohana u n i t .  If t h e  covenant is ambiguous, the  

p lann ing  department  wi l l  t u r n  t h e  mat ter  ove r  t o  t h e  corporat ion counsel, who 

w i l l  make t h e  determinat ion. '  

Hawaii County 's  posit ion is i n  sharp  cont ras t  t o  t h a t  o f  Kauai. A t  least 

one homeowner on  Kauai has requested t h a t  t h e  county  g i ve  t h e  neighbor ing 

pub l ic  not ice o f  t h e  application f o r  an ohana permit ,  so tha t  t h e  neighbors 

can take  t imely legal action before t h e  u n i t  is actual ly bu i l t .  Kauai takes the  
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posi t ion t h a t  it w i l l  not  g i v e  pub l i c  not ice of application, much less review t h e  

deed t o  check f o r  any  res t r i c t i ve  covenants. 

From 1982, t h e  year  t h e  ohana zoning ord inance was enacted, t h r o u g h  

1986, t h i r t y - t h r e e  applications have been rejected i n  Hawaii County  because 

t h e  deeds t o  t h e  lots contained res t r i c t i ve   covenant^.^ A l though no t  

consonant w i t h  t h e  posit ion o f  t h e  o the r  counties, Hawaii County 's  pract ice o f  

rev iewing t h e  deed f o r  covenants has p roved  benef ic ial  to  t h e  general pub i ic .  

The I n f r a s t r u c t u r e  

The  is land o f  Hawaii is t h e  least densely populated o f  t h e  f o u r  main 

is iands7 Perhaps due  t o  t h a t  reason, i n f r a s t r u c t u r e  problems have been 

worked around and ohana zoning is widely  available. 

Sewage 

Most o f  Hawaii County  is no t  on a sewer system. Except  f o r  t h e  u rban  

areas o f  Hi io and  Kailua-Kona and  t h e  communities o f  Papaikou and  Pepeekeo, 

t h e  is land is on  a system o f  ind iv idua l  c e ~ s p o o l s . ~  I n  those areas where t h e  

sewer system is available, t h e r e  is su f f i c ien t  capacity t o  suppor t  ohana units,  

as most of t h e  ex is t ing  wastewater t reatment  p lan ts  are n o t  operat ing a t  

capacity.  

Hawaii County ,  as t h e  o the r  count ies do, fol lows t h e  state Department of 

Health's 10,000 square foo t  minimum lo t  size requi rement  f o r  two homes on 

cesspools (5,000 square feet each).  T h e  vas t  major i ty  of resident iai  lots on  

Hawaii County  a r e  zoned f o r  JO,000 square feet  o r  greater, '  so they  would b e  

automatically e l ig ib le f o r  ohana zoning, a t  ieast as f a r  as t h e  sewer 

requi rement  is concerned. T h e  Department o f  Publ ic Works has been informed 

t h a t  t h e  state Department of Health i s  consider ing amending t h e i r  

requirements t o  lower t h e  cesspool minimum size standards t o  allow two 

cesspools on a 7,500 square foot lot," which would make near ly  all o f  Hawaii 
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County  e l ig ib le as f a r  as th is  i n f ras t ruc tu ra l  requirement, as t h e  c u r r e n t  

minimum resident ial  lot  size on Hawaii County  i s  7,500 square fee t . "  

Water 

Hawaii County  contains areas o f  marked water shortages. I n  some areas, 

t h e  avai labi l i ty  i s  c r i t i ca l  and addit ional service, inc lud ing t h a t  t o  ohana 

uni ts ,  w i l l  b e  denied.' '  I n  areas where water is suff ic ient,  t h e  county 

recognizes t h e  benef i t  o f  ohana un i ts  by charg ing them less f o r  t he  

instal lat ion cost then they  would normally b e  charged. '"  

Homeowners i n  areas o f  c r i t i ca l  water shortage may st i l l  be  able t o  obtain 

an ohana permi t  if they  are on a catchment system, one where ra inwater  i s  

collected and stored.  However, catchment systems r u n  t h e  chance o f  d rought  

and inadequate f i r e  protect ion, and the  r i s k  o f  us ing  them is u p  to  the  

ind iv idua l  homeowner. 

Streets 

T h e  Department o f  Public Works monitors road access t o  un i t s .  Hawaii 

County, l i ke  t h e  others, requires a minimum 16 foot roadway t o  t h e  lots. No 

par t icu lar  problems w i th  th i s  requirement, o r  t h e  requirement o f  two 

additional p a r k i n g  stalls, were noted. 

T h e  Social Impact 

County  off ic ials have not  received many objections o r  much praise f o r  

t h e  ohana zoning system. It appears t o  be accepted b y  t h e  neighborhoods. 

However, i n  t h e  opinion o f  a t  least some county off ic ials,  ohana zoning has a 

pernicious impact b y  d r i v i n g  u p  the  p r i ce  o f  land. Some realtors have been 

app ly ing  fo r ,  and obtaining, an ohana zoning permi t  f o r  a p r o p e r t y .  They 

then ask f o r  a h igher  p r i c e  f o r  t he  lot, based on t h e  enhanced value they 
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have created.  " The  object ion t o  t h i s  tact ic  is t h a t  it thwar t s  t h e  object ive 

o f  a f fo rdab le  housing b y  increasing t h e  p r i c e  of t h e  main un i t ,  which is then 

passed on t o  t h e  r e n t e r  o r  purchaser  of t h e  ohana u n i t .  

County  off ic ials also object  t o  ohana as it in te r fe res  w i th  t h e i r  ab i l i t y  t o  

devise a master zoning p lan  f o r  t h e  county .  Since ohana un i t s  a r e  

cons t ruc ted  a t  t h e  ind iv idua l  choice o f  t h e  homeow.ner, t h e  county  is unable 

t o  p r e d i c t  who w i l l  app ly  f o r  a permit ,  and  i n  what neighborhood. T h e  fac tor  

most af fected by t h i s  i nab i l i t y  t o  p lan ahead i s  t h e  water  supp ly .  While t h e  

wastewater systems are  o n l y  a t  half  capacity, and can handle addit ional 

demand, in some areas of t h e  island, water  is i n  c r i t i ca l  shortage. Decisions 

t o  improve t h e  water  pumping system are  based on assumptions o f  t h e  number 

o f  f u t u r e  users, which in t h e  case o f  ohana zoning cannot be  predic ted.  

Compared t o  t h e  o the r  counties, however, Hawaii County 's  i n f r a s t r u c t u r e  

can handle t h e  addit ional ohana units,  and a h igh  percentage o f  applications 

have been granted.  

Denied: 

Year Applications - Approved covenants other % Approved 

1982 45 3 7 6 2 82 .2% 

1983 9 2 8 1 2 9 86.9% 

1984 131 115 10 6 87.7% 

1985 152 135 12 5 88 .8% 

1986 137 124 3 10  90 .5% 

Total 557 492 3 3 32 88 .32  (average) 

Source: Hasaii County Planning Department 

T h e  1987 f i gu res  were no t  complete a t  t h e  t ime th i s  repo r t  was prepared,  

b u t  as o f  J u l y  1987, 138 applications had been processed by t h e  Department 

o f  Planning, more than t h e  tota l  number received t h e  prev ious year .  
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Proper ty  Taxes 

Hawaii County does adjust  i t s  p r o p e r t y  tax  assessments t o  ref lect  a 

h igher  value f o r  lots on which ohana un i ts  have been constructed.  However, 

t he  assessments have not  been increased f o r  land tha t  i s  merely el igible f o r  

ohana zoning, b u t  on which a u n i t  has n o t  ye t  been constructed. There  have 

not  been enough sales o f  ohana-bui l t  lo ts  f o r  t h e  Department o f  Finance to  

gather  su f f i c ien t  data concerning t h e  impact o f  ohana on general land pr ices. 

Consequently, t h e  real p r o p e r t y  assessments have been revised f o r  those lots 

t h a t  actual ly have t h e  uni ts ,  b u t  no t  f o r  un i ts  tha t  merely have t h e  permit,  

o r  those t h a t  are i n  areas general ly recognized t o  be e l ig ib le f o r  ohana 

zoning. l 5  

Variances 

No variances f rom t h e  zoning code a re  permi t ted f o r  an ohana un i t .  Th is  

contrasts w i th  Honolulu's pol icy, which w i l l  not  g r a n t  a variance f o r  

i n f ras t ruc tu ra l  requirements b u t  which is open to  zoning variances requests 

f o r  ohana un i ts .  l 6  

Sell ing of Ohana Uni ts  

As discussed in  chapter  2, ohana un i ts  may be sold indiv idual ly ,  

separate f rom t h e  main uni ts ,  under  one o f  two methods: e i ther  b y  

subdivision, o r  b y  making t h e  u n i t  a condominium under  t h e  horizontal 

p roper t y  regime. Subdivision is allowed on ly  i f  each o f  t h e  resul tant  lots 

meet the  minimum size requirements f o r  t h a t  resident ial  zone. 

T h e  use o f  t he  HPR t o  convert  ohana un i ts  i n to  condominiums has 

occurred in f requent ly ,  i f  a t  all, i n  Hawaii County .  A t  t h i s  time, there  are no 

restr ic t ions on lo t  size f o r  th is  procedure. 
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Evaluat ion 

Ohana zoning has not  caused much cont roversy  i n  Hawaii County.  

County off icials, whi le recognizing t h a t  ohana zoning causes problems i n  

planning, have t r i e d  t o  accommodate ohana zoning by requ i r i ng  t h a t  

appl icants meet on ly  two  o f  t he  th ree  in f ras t ruc tu re  requirements. A lo t  i n  

Hawaii County  has a be t te r  chance o f  qua l i fy ing  f o r  ohana zoning than i t s  

counterpar t  i n  t h e  o ther  counties because o f  t h e  al ternat ives available - -  
cesspools, catchment - -  t o  t h e  standard requirements of sewer and water 

faci l i t ies. 

Addit ional ly,  ohana zoning is more generously appl ied i n  Hawaii County 

than  in  t h e  o ther  counties. While the  o ther  th ree  res t r i c t  ohana zoning t o  

resident ial ly-zoned lots only, Hawaii County w i l l  allow ohana zoning i n  

agr icu l tu ra l  areas and even in  conservation zones i f  t h e  Department o f  Land 

and Natura l  Resources w i l l  approve it." Perhaps because o f  i t s  la rge 

average lot size, t he  County Counci l  has received no complaints f rom 

neighbors concerning densi ty  problems f rom ohana zoning, I s  although Hawaii 

County has perhaps t h e  single h ighest  concentrat ion o f  ohana un i ts  i n  t h e  

counties - -  a 21-lot development i n  Waimea t h a t  was ohana-developed r i g h t  

f rom t h e  star t ,  creat ing 42 un i ts .  l 9  

When asked if they  would l i ke  more f l ex ib i l i t y  in app ly ing  ohana zoning 

in terms of be ing allowed t o  consider more factors - -  open areas, adequate 

school systems - - in  making a decision on ohana zoning permits, off ic ials a t  

t h e  Department o f  Planning indicated tha t  t hey  l iked the  "cu t  and dr ied"  

system they  are present ly  using, and t h a t  t hey  fe l t  t ha t  it worked we l l .2o  

T h e y  fe l t  t ha t  ohana was designed t o  b e  useful, and should b e  judged b y  

those cr i ter ia,  not  those o f  aesthetic judgment. 

One area in  which governmental in te rvent ion  may be usefu l  is t h a t  o f  

p revent ing  realtors f rom obta in ing an ohana zoning permi t  as an ex t ra  sel l ing 

po in t  f o r  t he  home. Th is  causes an increase in t h e  p r i ce  o f  t h e  home, which 

cer ta in ly  fai ls t o  meet the  legislature's goal o f  p rov id ing  f o r  t h e  purchase o f  

affordable housing.  Since such a h igh  percentage of applications are 
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granted,  t h i s  seems l i ke  less of a precaut ion t o  ensure tha t  ohana zoning wi l l  

be  available and more o f  a mark -up  on t h e  value o f  t h e  home. 

Prevent ion could be  done i n  a number o f  ways. T h e  county  could adjust  

i t s  p r o p e r t y  tax  methodology to increase t h e  assessment f o r  homes t h a t  have 

t h e  permit ,  even before a u n i t  is bu i l t ,  o r  requ i re  t h a t  t h e  person who 

appl ied f o r  t h e  permi t  l i v e  i n  one o f  t h e  un i ts  a f te r  completion, o r  simply 

requ i re  t h a t  t h e  permi t  lapse upon t rans fe r  if t h e  ohana u n i t  is no t  ye t  

completed. T h e  State could impose a windfa l l  tax on t h e  excessive p r o f i t s  on 

t h e  sale o f  t h e  home due  t o  t h e  ohana zoning value increase. These methods 

would decrease t h e  number o f  ohana permi ts  requested merely t o  increase t h e  

value o f  a home on t h e  market,  b y  imposing f inancial  d is incent ives.  

A r e  t h e  legislat ive goals be ing  met i n  Hawaii County? Stat ist ics were not  

available t o  determine t h e  percentage o f  ohana un i t s  occupied by family 

members, as compared to s t rangers .  Stat ist ics were l ikewise unavailable f o r  

t h e  number o f  un i t s  sold under  t h e  Horizontal  Proper ty  Regime, a l though 

county  off ic ials f e l t  t h a t  it was an extremely small number. However, as 

stated above, t h e  i nab i l i t y  o f  t h i s  r e p o r t  t o  determine whether  t h e  legislat ive 

i n ten t  o f  increasing t h e  ab i l i t y  o f  families t o  purchase af fordable housing a n d  

t o  p reserve  t h e  extended family does not  mean t h a t  t h e  actual goals 

accomplished by ohana zoning on Hawaii County should be  d iscredi ted.  

Hawaii County,  l i ke  t h e  others, is exper iencing a housing shortage i n  some 

areas.21 Ohana zoning serves t h e  socially usefu l  goal o f  p rov id ing  needed 

housing t o  res idents.  



Chapter  7 

EVALUATION OF OHANA ZONING 

T h e  ohana zoning s ta tu te  and enabl ing ordinances have been i n  existence 

f o r  ove r  f i v e  years.  T h e  impact of t h e  s ta tu te  should b e  evaluated i n  

contex t .  One goal o f  t h e  ohana zoning s ta tu te  was t o  counter  an increasing 

shor tage o f  housing, and t o  t h a t  extent ,  t h e  s ta tu te  has succeeded, a l though 

some l imitat ions on  speculat ive sales may be  desired. As t o  whether t h e  goal 

o f  ass is t ing extended families has been met, t h a t  depends on what t h e  

purpose is .  As discussed i n  chapter  1, t h e  or ig ina l  i n ten t  o f  t h e  statute may 

be  read na r row ly  - -  p r imar i l y  t o  benef i t  families - -  o r  b road ly  - -  t o  increase 

t h e  supp ly  of housing i n  general, which would have t h e  incidental  e f fect  o f  

he lp ing  family members. T h e  l a t t e r  goal is be ing  met, whi le t h e  former is 

not .  

While problems w i t h  ohana zoning do ex is t ,  it should b e  kep t  i n  mind 

t h a t  some o f  them are inherent  i n  any attempt t o  increase t h e  housing supp ly  

i n  an u rban  center ,  whether  by subdivision, construct ion o f  mul t i - fami ly  

dwel l ings, rezoning, o r  allowance of variances. 

Have t h e  Purpose and  I n t e n t  o f  Ohana Zoning Been Met i n  Each County? 

T h e  answer t o  th i s  quest ion i s  d i f f i c u l t  t o  determine due t o  lack of 

information. T h e  purpose of t h e  ohana law was two-fo ld:  t o  enable families 

t o  purchase af fordable housing, and t o  'id i n  t h e  preservat ion of t h e  

extended family.  The  most recent  s u r v e y  per formed i n  Honolulu indicates 

that ,  among t h e  38 "b f  t h e  persons who responded, 58% of  t h e  ohana un i ts  

a re  ren ted  t o  re lat ives.  Th i s  s tat is t ic  should no t  necessari ly be  considered 

representat ive o f  t h e  whole, however: a number o f  respondents indicated 

t h e i r  bel ief  t h a t  ohana zoning i s  l imited t o  family members only,  and some 

expressed feel ings o f  g u i l t  t ha t  t h e i r  ohana u n i t  was not  be ing  used b y  a 

family member (see Appendix E ) .  Indeed, t h roughou t  t h e  research f o r  t h i s  
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repor t ,  t h e  w r i t e r  noted a h igh  percentage o f  res idents who stated t h e i r  

bel ief  t h a t  ohana zoning was l imited t o  fami ly  members. T h e  w r i t e r  suspects 

t h a t  one reason f o r  t h e  lack o f  h ighe r  response ra te  t o  t h e  su rvey  was tha t  

t h e  non-respondents a r e  more l i k e l y  tc b e  r e n t i n g  o r  have sold t h e i r  ohana 

un i t s  t o  non-relat ives, and  did no t  want  t o  reveal those facts because o f  t h e i r  

erroneous bel ief  t h a t  t h e y  had done something i l legal.  

T h e  answer t o  t h e  quest ion of whether  t h e  i n ten t  has been met is even 

less d iscern ib le f o r  t h e  count ies o f  Maui, Kauai, and Hawaii, as no stat ist ics 

re la t ing  t o  fami(y usage have been collected. 

T h e  quest ion o f  whether  t h e  goal of a id ing  families t o  purchase 

affordable housing has been met is also d i f f i c u l t  t o  determine. If t h e  

quest ion is t o  b e  g iven t h e  most basic in te rpre ta t ion  - -  what  percentage of 

ohana un i t s  have been sold, t h e  answer is t h a t  t h e  goal has no t  been met. 

On ly  t h i r t y - s e v e n  ohana un i t s  - -  5.3% --  have been sold i n  Honolulu, and, 

a l though stat is t ics a re  not  available f o r  t h e  neighbor islands, off icials t he re  

do no t  t h i n k  t h a t  more than a couple o f  un i t s  have been sold. 

I f  t h e  quest ion is t h e  mare subt le  one o f  whether  ohana zoning has 

enabled young families, b y  l i v i n g  w i t h  relat ives, t o  save su f f i c ien t  funds  t o  

b u y  housing of t h e i r  own, no def in i t ive answer can be  gleaned. The  survey,  

wh ich  was designed t o  be  s h o r t  and simple t o  fac i l i ta te responses, indicated 

t h a t  whi le 68% of  t h e  ohana un i t s  were or ig ina l l y  occupied by family members, 

c u r r e n t l y  on ly  58% are  so occupied. T h i s  may indicate t h a t  young families are 

t a k i n g  advantage o f  ohana zoning, becoming f inancia l ly  secure, and moving 

o u t  t o  b u y  t h e i r  own homes. B u t  t h i s  presumption must be  tempered b y  t h e  

realization t h a t  other ,  equal ly possible reasons ex is t  f o r  t h e  change i n  t h i s  

s tat is t ic .  For  example, some un i t s  may have been prev ious ly  occupied b y  

e lder ly  relat ives who have passed away, o r  b y  re lat ives who relocated t o  t h e  

mainland o r  because o f  mi l i ta ry  t rans fe r .  

Instead o f  focusing on  t h e  two goals p rev ious ly  indicated t o  t h e  

exclusion of al l  else, since i t  is not  possible t o  p inpo in t  t h e  ex ten t  t o  which 

t h e  legislature's stated goals have been complied wi th,  i t  may be  helpfu l  t o  
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see what posi t ive resul ts  ohana zoning has produced.  Addit ional,  needed 

housing has been created.  A l l  f o u r  count ies have experienced and are  

exper iencing some degree o f  shor tage o f  a f fo rdab le  housing, a n d  ohana zoning 

has helped t o  alleviate t h i s  s i tuat ion.  T h e  value of p r o v i d i n g  more housing i n  

general was impl ic i t ly  acknowledged i n  t h e  committee repor ts  on Ac t  229. ' 

Regardless o f  whether  t h e  legis lature m igh t  want  t o  change some aspects 

o f  t h e  law, o r  t h e  count ies some aspects o f  t h e i r  ordinances, ohana zoning 

should not  be  deemed a fa i l u re  because i t s  exact ef fect  cannot be  calculated 

w i t h  precision. Ohana zoning has made a posi t ive cont r ibu t ion  t o  t h e  State 

by p r o v i d i n g  more housing.  

Should Changes Be  Made t o  Ef fectuate t h e  Purpose? 

A s  discussed in t h e  fo l lowing section, t h e  count ies have a considerable 

amount o f  f l ex ib i l i t y  i n  t h e  s ta tu te  a l ready.  However, t h e  State may choose 

to make some o f  t h e  fo l lowing changes i f  t h e  Legis lature wants t o  ta i lo r  t h e  

law t o  fit t h e  more res t r i c t i ve  view o f  ohana zoning more closely, and t o  

respond t o  complaints and concerns raised by members of affected 

communities: 

(1) Rest r ic t  ohana zoning t o  family members. 

If t h e  legis lature concludes tha t  i t s  i n ten t  was, o r  is now, 

solely t o  benef i t  t h e  extended family, t h e  Legis lature could 

impose such a res t r i c t ion .  

(21 Rest r ic t  speculat ive sales o f  ohana un i ts  

Since one of t h e  purposes o f  t h e  statute i s  t o  assist families t o  

b u y  af fordable housing, t h e  Legis lature may want t o  cu rb ,  not  

al l  sales o f  ohana un i ts ,  but sales o f  t h e  un i ts  b y  speculators 

which d r i v e  up t h e  p r i ce  o f  housing.  
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(3)  Require count ies t o  help w i t h  res t r i c t i ve  covenants 

While t h i s  would no t  specif ical ly a id t h e  enumerated legis lat ive goals, it 

would help t h e  ohana zoning process b y  p reven t i ng  abuses and unnecessary 

expenses. 

I n  t h e  a l ternat ive,  ra the r  than t h e  State imposing these requirements on 

t h e  counties, t h e  State could delegate t o  t h e  counties t h e  power t o  impose 

them as t h e  count ies f i n d  necessary, t he reby  g i v i n g  t h e  count ies an addit ional 

measure o f  t h e  f l ex ib i l i t y  t ha t  t h e y  have requested. 

Limitat ion t o  Families 

If t h e  legis lature takes a nar row view o f  t h e  extended family purpose, 

t h e  legis lature may seek t o  res t r i c t  f o r  allow t h e  counties t o  res t r i c t )  ohana 

zoning t o  extended family members on l y .  Limitat ion o f  ohana zoning t o  

extended families would be  emotionally sa t is fy ing  f o r  many res idents.  The  

concept o f  t h e  ohana is a wel l-recognized and important  component of l i f e  i n  

Hawaii. People in terv iewed i n  connection w i th  t h i s  s t u d y  were, o r  f e l t  t ha t  

t hey  would be, more to lerant  o f  t h e  hardships ohana zoning can impose on a 

community when t h e  use was f o r  extended family members. 

Restr ic t ion t o  families could be  done i n  a number o f  ways. However, 

before those are  discussed, t h e  fundamental quest ion o f  cons t i tu t iona l i t y  must 

be  touched upon.  Prel iminary and par t ia l  research suggests t h a t  a family 

res t r i c t ion  may be  const i tu t ional  as a legit imate device t o  p ro tec t  t h e  family 

re lat ionship.  * 

One way t o  avoid t h i s  const i tut ional quest ion b u t  s t i l l  e f fec t ive ly  r e s t r i c t  

ohana zoning t o  families is t o  requ i re  tha t  no r e n t  be  charged f o r  use o f  t h e  

un i t s . '  Th i s  would probab ly  resu l t  in un i ts  be ing  occupied b y  family 

members o r  v e r y  close f r i ends .  B u t  t h i s  approach is no t  recommended. 

F i rs t ,  such a requi rement  would be  v e r y  d i f f i c u l t  t o  enforce. Second, t h i s  

approach would l imit  ohana zoning t o  families who could a f f o r d  t o  b u i l d  a 
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r e n t - f r e e  ohana u n i t .  A l though prov is ion  o f  renta l  housing is not  specif ical ly 

stated i n  t h e  legislat ive h is to ry ,  renta l  housing does serve  th ree  family- 

re lated purposes.  F i rs t ,  when t h e  ohana u n i t  is occupied b y  a relat ive, t h e  

owner o f  t h e  main u n i t  should be  able t o  decide whether  t o  charge r e n t  o r  

no t .  In some cases, t h e  u n i t  w i l l  be  ren t - f ree .  I n  o the r  situations, 

however, some r e n t  w i l l  have t o  be  charged t o  cover  t h e  expenses o f  t h e  

ohana un i t ,  such as t h e  mortgage and  t h e  increased p r o p e r t y  t ax .  Families 

in t h e  l a t t e r  si tuat ions w i l l  b e  prec luded f r o m  us ing  ohana zoning if a s t r i c t  

no - ren t  requi rement  is imposed. 

Second, when family members move o u t  o f  t h e  ohana un i ts  due t o  

increase in family size, increased income, o r  death, t h e  family may need 

cont inued r e n t  f rom t h e  un i t .  T h e  inab i l i t y  o f  t h e  owners o f  t h e  main u n i t  t o  

de r i ve  some income f rom t h e  ohana u n i t  t o  pay  f o r  t h e  cost of cons t ruc t ing  

t h e  u n i t  may discourage owners f rom bu i l d ing  them. Lack o f  income f rom t h e  

u n i t  cou ld  also resu l t  i n  an inab i l i t y  t o  meet t h e  mortgage payments on t h e  

p r o p e r t y .  Also, leaving t h e  u n i t  vacant i f  no  o the r  family member is 

available to l i v e  the re  is a waste o f  a valuable resource. 

T h i r d ,  t h e  u n i t  may b e  cons t ruc ted  in t h e  present  t o  be  used i n  t h e  

f u t u r e  by family members, such as e lder ly  parents.  Rent ing t h e  u n i t  t o  non- 

relat ives now allows cons t ruc t ive  use o f  t h e  u n i t  u n t i l  i t  is needed b y  family 

members. Accordingly ,  t h e  e f fec t  o f  p roh ib i t i ng  ren ta l  charges as a means o f  

ensur ing  t h a t  on ly  relat ives l i ve  i n  t h e  u n i t  may prec lude some families f rom 

obta in ing  an ohana u n i t  a t  a l l .  

Another  problem w i th  l imi t ing ohana zoning t o  family members is t ha t  

banks may be  re luc tan t  t o  lend mortgage funds  on p r o p e r t y  w i th  t h a t  k i n d  o f  

res t r i c t ion .  If t h e  bank forecloses on  t h e  p rope r t y ,  t h e  potent ial  buye rs  o f  

t h e  p r o p e r t y  a re  basical ly l imited t o  those extended families who want t o  

occupy bo th  un i t s .  Th is  l imited market  may make mortgage money less 

available t o  t h e  applicant, unless t h e  legis lature also releases t h e  fami!y 

res t r i c t ion  upon foreclosure o f  t h e  ohana u n i t . "  
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Th is  resu l t  would be  pa r t i cu la r l y  i ron ic  in t h a t  t h e  pr imary  losers would 

be  t h e  family members, t h e  in tended benef ic iar ies o f  t h e  statute, who wi l l  

have lost  t h e i r  homes, whi le  t h e  ul t imate benef ic iar ies would be  t h e  

subsequent buyers ,  who would have no res t r i c t ions  on  whom t h e y  could r e n t  

t h e  ohana un i t s  t o  o r  what r e n t  t hey  could charge. 

One way t o  handle an extended family requi rement  could be  t o  requ i re  a 

family member t o  reside i n  t h e  u n i t  f o r  a f i x e d  number o f  years, and then 

permi t  occupancy by anyone. Th i s  could be  monitored by r e q u i r i n g  all 

owners o f  ohana un i t s  t o  apply f o r  a permi t  f o r  t h e  uni t ,  renewable 

annual ly,  i n  which t h e  owner must  state t h e  i den t i t y  o f  those l i v i n g  i n  t h e  

ohana u n i t  and t h e i r  re lat ionship t o  t h e  owner .  T h e  r e p o r t  should b e  made 

under  oath, and  t h e  appl icant f i ned  substant ia l ly  f o r  false repor t ing ,  which 

could be  done by f o r f e i t u r e  o f  a bond.  Th i s  t y p e  o f  requirement would help 

t o  ensure t h a t  ohana un i t s  a re  cons t ruc ted  in i t ia l l y  f o r  an approved purpose, 

y e t  would not  be  so res t r i c t i ve  as t o  discourage families and f inancia l  

ins t i tu t ions  f rom expend ing  t h e  moneys t o  b u i l d  t h e  uni ts .  

The  legis lature m igh t  face some opposit ion f rom t h e  count ies on a 

proposal t o  l imi t  ohana zoning t o  family members as t h i s  would impose another  

d i f f i c u l t  regu la tory  requirement.  One county  of f ic ia l  has already asked t h a t  

res t r i c t ion  t o  families not  apply, as it would be  too h a r d  t o  enforce5 and 

another  has indicated t h a t  enforcement personnel a r e  a l ready under -s ta f fed .  

T h e  d i f f i cu l t ies  o f  enforcement a re  de f in i te ly  elements t o  be  considered before 

decid ing t h e  issue. 

One method o f  a l lev iat ing addit ional county  involvement w i t h  ohana 

zoning is t o  permi t  enforcement b y  ci t izens act ing as p r i va te  a t to rneys  

generai.  Cit izens cou ld  b e  g iven t h e  r i g h t ,  b y  statute, t o  b r i n g  c i v i l  actions 

t o  enjoin act iv i t ies tha t  conf l i c t  w i t h  t h e  ohana res t r i c t ions .  Th is  r i g h t  would 

most p robab ly  be  exerc ised by neighbors who are  af fected b y  t h e  chal lenged 

behavior,  and could be  encouraged b y  al lowing them t o  receive reasonable 

a t to rney  fees a n d  costs if t hey  preva i l . '  
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Final ly,  as stated above, t h e  legis lature could amend t h e  statute t o  

allow, b u t  no t  requ i re ,  t h e  count ies t o  implement some t y p e  o f  family 

res t r i c t ion  if t h e y  des i re  t o  do  so. Th i s  would g i ve  each county  some 

f l ex ib i l i t y  t o  balance t h e  needs o f  i t s  people against t h e  problems perceived 

b y  t h e  ohana zoning requi rement .  

Rest r ic t ion  on Speculat ive Sales 

T h e  legis lature m igh t  also want  t o  consider imposing a res t r i c t ion  on  

some t ypes  of saie of ohana un i t s  under  t h e  Horizontal  P rope r t y  Regime 

(condominium law), o r  t h r o u g h  subdivision. While purchase o f  ohana un i ts  

may b e  a legislat ive goal, it is on l y  t r u l y  fu l f i l led if t h e  p r i c e  o f  t h e  ohana 

u n i t  i s  af fordable.  However, some owners cons t ruc t  expensive un i t s  sel l ing 

f o r  o v e r  $200,000. Sale o f  ohana un i t s  i n  desirable areas f o r  h igh  pr ices is 

inconsis tent  w i th  t h e  stated goal o f  p r o v i d i n g  af fordable housing.  

One way t o  stop t h i s  t y p e  o f  speculative sale i s  t o  r e s t r i c t  t h e  size o f  

t h e  un i t ,  as Maui already does. A smaller u n i t  ( t h e  minimum size on Maui is 

500 square feet, which i s  a typ ica l  one-bedroom, one ba th  size, and t h e  

maximum is 900 square feet, which is a typ ica l  size f o r  a two-bedroom un i t )  

would sell f o r  a lower p r i c e  and be  less desirable due  to t h e  space l imitation. 

Size could e i ther  be  l imited t o  a set  square footage o r  by percentage o f  t h e  

lo t  size. It should be noted t h a t  such a size l imitat ion would penalize al l  

persons us ing  t h e  un i t ,  inc lud ing  those us ing  them f o r  extended family, due 

t o  t h e  res t r i c ted  area. I f  t h e  count ies des i re  t o  make t h i s  t y p e  o f  change 

anyway, t hey  can do so w i thout  f u r t h e r  state legislation, as t h e  actions o f  

Maui county  demonstrate. 

Speculat ive sales o f  un i ts  could also be  cu rbed  if a maximum cost on t h e  

value o f  materials were set f o r  ohana un i ts .  A modest maximum would ensure 

t h a t  smaller, less expensive un i ts  were bu i l t ,  which would b e  less a t t rac t ive  

t o  t h e  inves tor .  Even if an inves tor  did purchase t h e  uni t ,  it would not  

command as h igh  a ren ta l  as a more luxur ious  u n i t  would, which would tend 

t o  keep t h e  housing more affordable. '  Th is  could be  d i f f i c u l t  t o  enforce, 
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however, and, t o  t h e  ex ten t  it was enforced, would p u t  county  bu i l d ing  

off ic ials in t h e  unusual  posit ion o f  ins is t ing  t h a t  bu i lders  use cheaper, 

i n fe r i o r  materials and no t  subs t i tu te  more expensive ones. 

Another  way t o  stop one pa r t i cu la r  t y p e  o f  speculation is t o  requ i re  

that ,  a f t e r  sale, t h e  ohana u n i t  b e  owner-occupied. Reports have been made 

t h a t  ohana un i t s  a re  be ing  sold t o  investors and then  ren ted o u t  as a source 

o f  income f o r  t h e i r  new owners, o r  t h a t  bo th  t h e  main and ohana un i t s  are 

sold t o  an inves tor  who then rents bo th  o u t .  T h e  objection t o  t h i s  pract ice 

is t h a t  us ing  t h e  un i ts  as renta ls  injects a "middleman" i n to  t h e  housing 

system, wh ich  increases t h e  cost o f  housing t o  t h e  ul t imate occupant.  

Requ i r ing  owner-occupancy w i l l  he lp ensure  t h a t  t h e  housing remains 

affordable. 

A f ina l  a l te rna t ive  would be  t o  impose a windfa l l  p ro f i t s  tax  on t h e  sale 

of t h e  ohana u n i t ,  which would tax  950, o f  any  p r o f i t  made f rom t h e  sale o r  

t rans fe r  o f  an in te res t  i n  t h e  ohana u n i t .  Th is  would cer ta in ly  discourage 

speculators. A c u r b  o f  t h i s  t y p e  would have t o  be  imposed b y  t h e  State, 

unless t h e  count ies are  g iven specif ic t a x i n g  au tho r i t y .  

Th is  a l te rna t ive  would be d i f f i c u l t  t o  app ly  and  enforce a t  t h e  state level 

under  t h e  income tax  law, because: 

(1) B a r r i n g  an extensive exchange o f  information between county  

agencies a n d  t h e  Department o f  Taxat ion, it wi l l  b e  impossible 

t o  d is t ingu ish  between t h e  sale o f  ohana un i t s  and o ther  real 

p r o p e r t y  on a tax re tu rn ;  and 

(2) It may be  d i f f i c u l t  to  apport ion t h e  valuat ion between the  main 

dwel l ing  and t h e  ohana u n i t  f o r  purposes o f  determin ing t h e  

"p ro f i t "  on t h e  ohana unit--especial ly i f  bo th  un i t s  a re  sold a t  

t h e  same time. 

On t h e  o the r  hand, g i v i n g  t h e  counties t h e  au tho r i t y  t o  impose such a 

tax  would g i v e  t h e  count ies t h e  opt ion o f  balancing t h e  revenue ra is ing  



EVALUATION OF OHANA ZONING 

aspects against t h e  goal o f  cont ro l l ing  speculative sales. Th is  approach would 

also eliminate the  need f o r  t he  extensive shar ing o f  information between the  

State and t h e  counties because t h e  counties already have complete contro l  

over  real p r o p e r t y  taxes, and thus  t h e  records of assessments which may b e  

o f  importance in determining valuat ion. 

While all sales of ohana un i ts  should not  be  prohibi ted, a hal t  on 

speculat ive sales o f  expensive un i ts  a t  a large p r o f i t  would be in keeping w i th  

t h e  goal o f  p rov id ing  affordable housing. 

Rest r ic t i ve  Covenants 

T h e  legis lature might  want t o  consider rev is ing  t h e  law t o  requ i re  t h e  

counties t o  take a more act ive role i n  the  enforcement o f  res t r ic t i ve  covenants 

t h a t  l imit  t h e  number o f  homes on a lot t o  one. These covenants ef fect ive ly  

p roh ib i t  ohana zoning. As these covenants are agreements between p r i va te  

part ies, t h e  county is not  involved in  creat ing them and and need not  be  

involved in  enforc ing them. Requir ing county involvement i n  res t r ic t i ve  

covenants would probably be a controvers ia l  decision s t rong ly  opposed b y  t h e  

counties o f  Honolulu, Maui, and Kauai, which present ly  do not  involve 

themselves i n  th is  area. Reasons t o  have t h e  county involved in  enforc ing 

the  covenants revolve around t h e  benef i t  t o  t h e  pub l ic  o f  knowing, in 

advance, t h a t  someone under  t h e  covenant plans t o  violate i t ,  so tha t  

appropr iate action may be taken i n  a t imely manner. Reasons against i t  

inc lude the  e x t r a  work  and ex t ra  responsib i l i ty  f o r  t h e  county, which can 

conceivably become subject t o  legal action f o r  fa i lu re  t o  assess t h e  word ing o f  

t he  covenant correct ly ,  o r  f o r  g i v i n g  inadequate notice. 

If county  involvement is desired, th is  could be implemented in  one o f  two 

ways. The counties could g i ve  notice to  the  pub l ic  o f  t he  iocation o f  parcels 

f o r  whom an ohana zoning permi t  has been applied, so t h a t  in terested 

neighbors and community organizations could go to  cou r t  t o  enforce the  

covenant before the  applicant has expended money t o  p lan and b u i l d  the  u n i t .  

Th i s  idea has been proposed on Kauai, b u t  was rejected by t h e  county 
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counci l .  I n  t h e  a l ternat ive,  county  off ic ials could rev iew t h e  deed and deny 

t h e  permi t  if a res t r i c t i ve  covenant is applicable, as t h e  Hawaii County does. 

A n  inherent  unfa i rness ex is ts  i n  r e q u i r i n g  t h e  county  t o  referee an 

agreement between p r i v a t e  par t ies and r i s k  becoming l iable i n  t ha t  role. If 

t h e  legis lature requ i res  t h e  count ies t o  become ac t ive ly  invo lved i n  en forc ing  

t h e  res t r i c t i ve  covenants, such a requi rement  m igh t  be  considered t o  be a 

state mandate f o r  which t h e  State would be  obl igated t o  share i n  t h e  cost of 

enforcement under  Ar t i c le  VI I I, section 5, o f  t h e  State Const i tu t ion.  

T h e  legis lature does not  need t o  amend t h e  s ta tu te  t o  permi t  t h e  counties 

t o  become invo lved vo lun ta r i l y  w i th  res t r i c t i ve  covenants, as they  are f r e e  t o  

do  so now if they  wish, as is demonstrated b y  Hawaii County 's  posit ion. 

Should More F lex ib i l i t y  Be Granted to t h e  Counties? 

As discussed in t h e  chapters on  t h e  ind iv idua l  counties, t h e  statute 

contains a considerable amount o f  f l ex ib i l i t y  wh ich  is not  being used. The  

count ies have t h e  power now, f o r  example, t o  requ i re  an adequate amount of 

park ing ,  l imi t  t h e  size of t h e  ohana un i t ,  r equ i re  a minimum lo t  size, increase 

t h e  road w id th  requirement,  take  in to  considerat ion steepness and a b r u p t  

t u r n s  i n  consider ing t h e  adequacy o f  t h e  roads, p rov ide  some k i n d  o f  help 

w i t h  res t r i c t i ve  covenants, requ i re  a sewer development fee t o  help improve 

and  expand t h e  sewage system, allow cesspools t o  be  used f o r  ohana 

dwellings, r e s t r i c t  vacation renta l  use, and app ly  o r  r e s t r i c t  zoning 

variances. T h e  counties can choose t o  make these changes - -  o r  no t  - -  as 

t h e i r  needs requ i re .  

T h e  counties do no t  appear t o  be  tak ing  advantage o f  t h e  f l ex ib i l i t y  t ha t  

t h e y  have now. '  For  example, if Honolulu wants to open u p  more areas f o r  

ohana zoning, it could author ize t h e  use of cesspools ( t o  t h e  ex ten t  allowed 

by t h e  State Department of Health) in addi t ion t o  sewers, as t h e  o ther  

count ies do .  Sewer capacity could be  improved b y  imposing a sewer 

instal lat ion fee simi lar t o  the  water  systems fee. Where p a r k i n g  is a 



EVALUATION OF OHANA ZONING 

problem, the  counties, par t icu lar ly  Maui, which on ly  requires one o f f -s t ree t  

p a r k i n g  stall, could requ i re  t h a t  more o f f -s t ree t  pa rk ing  be provided,  e i ther  

b y  specif ic number of spaces o r  b y  requ i r i ng  t h a t  al l  cars, however many, be  

prov ided wi th  o f f - s t ree t  pa rk ing  spaces. T h e  counties could also help to  

alleviate t h e  pa rk ing  problem b y  allowing ohana zoning on ly  on streets tha t  

were a t  least twenty  feet  wide. Overcrowding could be decreased b y  l imit ing 

t h e  size o f  t he  u n i t  o r  t he  number o f  people l i v i ng  there, o r  b y  allowing 

ohana un i ts  t o  be  built on l y  on lots o f  a cer ta in minimum size. 

I n  preparat ion for. th is  repor t ,  t h e  Bureau asked representat ives f rom 

each county  t o  submit proposed legislation designed t o  cu re  t h e  problems they  

perceived w i th  ohana zoning. Honolulu was t h e  on ly  county t o  respond, and 

i ts  model legislation consisted o f  a var ian t  o f  t h e  changes proposed b y  House 

B i l l  No. 244, Regular Session o f  1987, which passed i n  t h e  House and is 

c u r r e n t l y  in committee i n  the  Senate. Th is  var iat ion would amend section 

46-4[c), Hawaii Revised Statutes, b y  requ i r i ng  each county  to  adopt 

reasonable standards f o r  accessory dwel l ing un i ts  i n  accordance w i th  zoning 

ordinances and rules, and general p lan a n d  development plan policies. 

What would these proposed changes do t h a t  t he  present  s tatute does not? 

They would permi t  county planners t o  evaluate a wider  range of 

considerations in determining whether  t o  allow an ohana dwel l ing."  T h e  bill 

would allow consideration of factors beyond the  i n f ras t ruc tu re ,  which is what 

most of t h e  counties l imi t  themselves to  evaluating, and would embrace the  

issue o f  densi ty  and t h e  number o f  ex is t ing  ohana un i ts  i n  the  

neighborhood. To some extent ,  t h i s  l imitation is self-imposed: t h e  statute 

i tse l f  on l y  requires tha t  t h e  counties t o  determine whether the  pub l ic  faci l i t ies 

are adequate to  service the  lot, wi thout  enumerating what those facil i t ies are, 

and t h e  legislat ive h is tory  indicates t h a t  t h e  counties are f r e e  t o  impose 

"addit ional requirements. "" However, even g i v i n g  those factors f u l l  

credence, t h e  statute i s  s t i l l  no t  as broad as the  proposed changes would be. 

T h e  te rm "publ ic  facil i t ies" does not approach t h e  scope o f  t he  master 

development plan suggested b y  the  C i t y  and County o f  Honolulu, in which the  

ent i re  community is designed, not jus t  b y  ~ e r t a i n  physical  requirements, b u t  

by a range of considerations, inc lud ing population and t ransportat ion 
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project ions, h is tor ica l  and cu l tu ra l  preservat ion,  and pub l ic  health and 

safety.  T h e  adoption o f  t h e  proposed changes would g i ve  t h e  count ies more 

f l ex ib i l i t y  than t h e y  present ly  enjoy - -  o r  use. 

While t h e  obvious d i f ference between t h e  statute and  these proposed 

changes is t h e  increased scope o f  rest r ic t ions,  t h e  more subt le  d i f ference 

between t h e  t w o  is t h e i r  approach t o  ohana zoning. The  s ta tu te  requ i res  t h e  

count ies t o  permi t  ohana zoning unless a considerat ion in tervenes:  it applies 

t o  all resident ial  lots unless an except ion is made. The  proposed changes, on 

t h e  o the r  hand, p rov ides  t h a t  t h e  county  adopt "reasonable standards"  f o r  

ohana zoning, wh ich  means ohana zoning is excluded unless specif ical ly 

inc luded b y  t h e  coun ty .  Th is  is no  mere semantic change: it signals a 

d i f ference i n  approach b y  l imi t ing t h e  t reatment  o f  ohana zoning f rom 

something approaching a r i g h t ,  t o  a pr iv i lege.  

I f  t h e  count ies were g iven t h e  f r e e  re in  suggested in t h e  pending b i l l ,  

what would become o f  ohana zoning? Some county  off ic ials have indicated tha t  

t h e y  are  no t  i n  f a v o r  o f  ohana zoning. Would t h e  counties use th i s  freedom 

t o  c u t  ohana e l i g ib i l i t y  t o  t h e  bone? Even i f  t hey  would no t  in tent ional ly  do  

so, t h e  ef fect  o f  imposing master p lan res t r i c t ions  could ips0 facto lead t o  a 

severe cutback on ohana zoning. T h i s  potent ial  resu l t  alone might  g i v e  t h e  

legis lature pause i n  i t s  decision on  any  changes t o  t h e  c u r r e n t  statute. 

T h e  legis lature might  want t o  proceed more caut iously on t h i s  issue by 

g r a n t i n g  t h e  count ies more f l ex ib i l i t y  i n  t h e  elements t h e y  can consider i n  

processing t h e  ohana zoning applications, whi le  s t i l l  re ta in ing  t h e  mandatory 

na ture  o f  t h e  ohana zoning statute.  Specif ically, t h e  legis lature may amend 

t h e  s ta tu te  t o  inc lude a specif ied l i s t  o f  items t h a t  t h e  counties may consider 

in decid ing whether  t o  permi t  ohana zoning, i nc lud ing  t h e  ab i l i t y  t o  l imi t  it if 

t h e  area reaches a cer ta in dens i ty .  Th i s  enumerated l i s t  would g i ve  those 

counties t h a t  wanted it more contro l  ove r  implementing ohana, whi le ensu r ing  

t h a t  it remained available." i n  t h e  a l ternat ive,  unless t h e  legis lature takes 

t h e  posi t ion t h a t  these changes should not  b e  made, t h e  legis lature could g i ve  

t h e  counties greater  f l ex ib i l i t y  than t h e y  now have by allowing them t h e  
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option o f  imposing the  restr ic t ions out l ined above - -  l imitations t o  families and 

res t r ic t ion  on sale o f  un i t s .  
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Honolulu, 1983, section 6-906. 

Telephone inrerview uith Art katton, Branch 
Chief, Zoning Adjustments Branch, Deparrmenr of 
Land Utilization, on November 9, 1987. 

The head of the Department of Public Works m s t  
be an engineer with at least five years' 
experience, the head of the Board of Water 
Supply the same, and the Fire Chief musr be an 
experienced fire fighter. Revised Charrer, 
1983, seczions 6 -402 ,  6-502, and 7-105(a). 

The LRB study indicated a slightly lower figure 
for use by relatives, 4b, but the Real Property 
Tax division indicared chat 37 lots with ohana 
zoning had been turned into condominiums under 
the Horizonral Froprrty Regime, which is about 
5.3%. See, s, Revised Ordinances of Honolulu, 1978, - 

1983 edition, chaprers 11 and 19A. 
Of course, these figures are jusc for respon- 
dents to rhe survey. The county's 1984 survey 
had a 7 response rate, while the LRB survey 
had a 38% response rate. The LRB figure also 
does not inciads the 72 of the respondents who 
stated that they ihemselves were living in the 
ohanz unir. 

Memorandum from Jane Howell, Deputy Corporation 
Counsel to Michael kElroy, Director o f  the 
Deparrmenr of Land Ctiiizaiion, dated June 20, 
1983, enritiad, "Zoning Board of Appeals 
Jmisdictioz la Ohana Zoning Cases." 

"City expands ohans zoning r o  new areas," - The 
Honalolu Advertiser, June 26, 1997, p. A-7. The deparimeai of general pianning has no ective 

raie in the implementation of ohana zoning. 
Howe~ier, slscrding ro Donald Clegg, Chief 
Planning Officer for the City i County of 
Hoaolu?~, ohana zoning is nor s good idea 
because of the double denszcy problem. Ohens 
zoning also frnsrrates neighbors who buy into an 
area believing thar ir has a certain kind of 
density, and who rhen have that expectation 
shatrered when ohma units enter the picture. 
Ciegg added, however, that because the total 
number of ohana urits is compararively small, 
that it is more of a nuisance rhar. e real 
problem, m d  its impac; is ncgiigible so far. 

See a. 7 =a - 
Trlepkone interview on September 18, 1987, iith 
Linda :la%, Loan Officer. America- Sev;ngs aank  
(security is enrire lor and both homes); ?tartha 
Eggerking, Assistant Cashier and Resideniial 
Lean Officer, Bank of Hawaii [refinances total 
mortgage package, giving cash-our for obana 
unit!; Alvin Ige, Xortgage b a n  Officer, Finance 
Factors, Lrd.  (second mortgage on property); Wes 
Young, Assistant Vice-President. First Hawaiian 
Creditcorp (prcperry taken as security); and 



Greg Terry, Vice-President/Laan Officer, 
Territorial Savings and Loan Association (rhe 
whole property used as security). 

See sewer section in chapter 2 - 

Interview with Vince Bagoyo, Director, 
Department of Water Supply, August 13, 1987. 

Hawaii Rev. Stat., ch. 514A. 

See further discussion in Chapter 7 
Seven hundred dollars rather than Sl400, accord- 
ing to Vince Bagoyo, * 

See n. 23, - Santos interview 

As of June 30, 1987, only 798 ohan8 units were 
listed by the department of land utilization as 
completed. 

Interview iiith Aaron Shinmoro, Deparzmenr of 
Public Works, August 13, 1987. 

Sanros interview 
See restimony submitted by John Whelen, director - 
of the Department of Land Utilization, on 
April 16, 1987, in support of Senate Concurrent 
Resolution No. 88. 

Ibid. 

Interview with Dennis Ichikawa, Assessor, 
Department of Finance, November 4, 1987. 

"Maui County in 1987," p. 5 
Chapter 4 

Ibid. - 
Throughout this report, Maui refers to Naui 
county, which includes the islands of Maui, 
Molokai, and Lanai. However, ahana zoning does 
not appear ro have been applied on Molokai and 
Lanai. 

See, =, Testimony by Counci: Vice-chairman 
Goro Hokama on H.B. 244, February 13, 1987; 
Letter from Nayor Hannibal Tavares to 
Represenrative Mlrsuo Shito, dated ?$arch 3, 
1987, on H.B. 244. 

Ordinance 1269, effective October 19, 1982 

Code of the Counry of Maui, section 19.35.010, 
1960, as supplemented (Code). 

Ibid. at 19.35.020. 

Chapter 5 

Ordinance 430, exacred August 17, 1982, codified 
in the Revised Code of Ordinance of the County 
of Kauai, 1976, as amended, as secrion 8-3.3(dj 
of the Comprehensive Zming Ordinance. 

Ibid. at 19.31.060 

This number is probably insufficient, at least 
for the larger units. Honoluiu's Department of 
Land Utilization performed a 1986 study in 
Honoiulu that indicated rhet 40% of all units 
had one car, while 4% had rwo or more. 
(Pamphlet) Ohana Housing: A Prorran Evaluation, 
Office of Information and Complaint. Seprember, 
1984. 

Telephone interview rich Russell Sugano, Deputy 
County Engineer, Department of Pub1 ic Uorks , 
November 5, 1987. 

Ibid. 

Telephone intervie% with George Yemarnoto, 
Building Superintendent, Deparrmenr of Public 
Works, November 5, 1987. Code, secrion 19.35.090. 

~aui's Comprehensive Zoning Provisions is being 
revised. The foonry will be divided into com- 
munity deveiopment plans, bur the system is not 
yet in place. interi,ieii wirh Councilnember 
Velma ti. Santos, Augusr 13, 1987. 

Telephone interview with Raymond Sato, !Imager 
and Chief Engineer, Department of Uater, 
November 5. 1987. 

Hawaii Rev-, s e c .  3iZ-31. 

Research Division, First Hawaiim E m k ,  "?laui 
County in 1987," Economic Indicators, Neighbor 
island Profiles, hly/August 1987, pp. 1, 5. 
Accordinr to the Ceoartment of Pubiic Works. 

Leiter from James Tehadi to rhe Honorable Nitsuo 
Shitu and the Committee on Rousing and Community 
Derelopmm:, dated October 23, 1967, submitted 
st the Committee's October 56 ,  i987 bearing in 
iihue, Kauai. 

- 
there err theoretically enough rental units ex-  
tanx to hause the popaiation. However, in the 
muiri-family districts, especiaily Lahaine and 
Kihei, many of these units are being used for 
rimesnaring for tourists. Interview wi:h Clyde 
Murashige, Department of Pianzing, Augdst 13, 
19a7 

?bum k'iiialeale, acccrdicg :a Tne Kor!d b.1I:aPrc 
and Book of iacii, ?:ark S. iicfiman (ed. j, (New 
York: Pharos Books, i9S7j, p. 750. 

"i-iaui County in 1987" p. 5 Ibid. -. 

Santos interview. , According to Ssto, rhe water is 
evaiiable, bur the source needs to be developed. 



i3. Telephone interviews with Gerald Takamura, 
Supervising Sanitarian, Department of Health, 
November 6 and 20, 1987. He atrzibutes this to 
the fect rhat subdivisions with a private water 
system generally have restrictive covenants that 
otherwise prohibit ohana zoning, and that 
agricultural worke~s living on the pianrarion do 
not own the land and have no right to build on 
it. 

14. Interview with Hike Laureta, Department of 
Planning, August 18, 1987. 

15. Interview with Michael J. Belles, Counry 
Attorney, August 18, 1987. and telephone 
conversation, December 16, 1987. 

16. Laureta interview. 

17. The June 1987 edition of the Kauai Business & 
Real Estate Magazine contained four real estate 
advertisements menrioning that the properry in 
question was ohana-zoned. 

18. Belles interview 

19. "Restrictive Covenants," Tom Shigemoto, Deputy 
Planning Director, County of Kauai, 
Business & Real Estate Yagazine, June 1987, p. 
5. 

20. "Restrictive Covenants . . . or are they?" 
editorial by Gary Hooser in Kauai Business S 
Real Estate Magazine, June 1987, p.2;, 
"Restrictive Covenants ... a pertinent fact, 
ibid. p. 7. 

21. Testimony of Councilmember Joanne Yukimura, sub- 
mitred at the October 26, 1987 hearing of the 
House Committee of Housing and Community 
Development held in Lihue, Kauai, p. 2. 

22. Kauai County Council Resolution No. 73, adopred 
August 5, 1987, states that "approximately 60 
Ohana dwelling permits [have been] issued as of 
July 1986, and virtually all are intended to be 
used as rentals to non-family members," and 
Laurete interview. 

23. &, u, "Waiting for the Vestin," by Tom 
Yoneyama in Hawaii Business, July 1987 st 3?, 
indicaring a lack of rental unirs on Kauai, 
"Shortage of hocsing predicted for Kauai," 
Honolulu Star-Bulletin, October 28, 1987, p. 
A-18. To the extent, however, rha: ohana units 
are in fact used as vacation rentals, this wouid 
provide an indirect benefir to the community by 
reducing the number of the axisting housing 
units whict mighr ctherwise have bear. converted 
zo vacaricn zenra i s .  

24. Teieptione interviews with Roy Fujioka and Dotry 
Bekeart, Depaitment of Finance, September 24, 
1967. 

25. Senate Conference Committee Report No. 41, 198i 
Senate Joernal, p. 923. 

27. Letter of Flax W. J. Graham, Jr., Deputy County 
Attorney, to Gillman T. M. Chu, Associate 
Analyst, Office of the Ombudsman, dated May li, 
1984. 

28. See, eq_, Kauai County Council Resolution No. 
73, adopted August 5, 1987, requesting the state 
legislature to review the oham zoning law and 
consider whether it would be appropriate to make 
application of ohana zoning discretionary. 

29. & note 22 m, and Belles inzerview. 

30. Councilmember James Tehada, in writren restirnosy 
to the Committee on Housing and Communiry 
De~eiopment, see n .  27 m, stated that "I 
contend that regardless of being an Ohana or 
rental unit [to non-reiarivesj, any addiiion eo 
our housing inventory does relieve our present 
housing shortage." The letter points out that 
many young couples could not take advantage of 
ohana zoning if it were limited to family mem- 
bers because their parents do not own property 
and cannot provide them with 8 unit. Also, if a 
family has more than one young married child, 
only one could use the unit, forcing the others 
ro seek rental housing elsewhere. Tehada states 
that "more than 50: of our residenrs are renrers 
and this percentage is steadily increasing." 

Chapter 6 

1. The Xawaii County Code, sections 25-270 - 
25-277, 1983, as amended. 

3. Although the three infrastructure requirement* 
are stated in the ordinance, county officials 
stated in interviews that an ohana zoning permit 
will issue if only two out of the three 
requirements are there. Interviews with Gary 
Kawaaaka, Department of Water Supply; Clasa 
Onuma, Department of Planning, August 27, 1987. 

4. See "Bars to ohana zoning: restrictive 
covenants" in chaprer two. 

5. Onuma interview 

6 .  Letter from Mayor Dante K. Carpenre; ro 
Councilmeaber ail1 Kaipo Asing, April 8, 1987. 

Cour~ty was rhe least densely populared isiand at 
28.7 people per square mile. Kauai was next, 
with 89.8. 

8. Intervier. with Stanley Takemuir, DeparLment of 
Pubiic Korks, August 27, 1487. 

9. Interview with Ted Hagasako, Legislative Aide to 
Councilmember Takeshi Doming*, August 27, 1987. 

10. Interview with Stanley Takeaura, telephone in- 
terview with Harold Hacsunra, Chief Sanitarian, 
iiawaii District, Stare Deparmment of iiealih. 





the residents of the district vote to allow it. 
This approach is not recommended because: (1) 
while residents map be the best source of in- 
formation on neighborhood character, they are 
not generally howledgeable about the planning 
and infrastructure requirements that should be 
considered, and (2) this may lead to a drastic 
decrease in the avaiiability of okana zoning un- 
der rhe "not in my backyard" syndrome. 

increased density in a formerly single-family 
residential area 1s  one of rhe primary concerns 
for the Neighborhood Boards that oppose ohana 
zoning. 

See discussion in chapter 3, -a, "the 
OIdinance ." 

Of course, with rhese grearer controls, ohana 
zoning would be more limited, as more factors 
exist to justify curtailing it. Xoliever, ohana 
zoning without additional environmental controls 
could lead to social problems due to overcrowd- 
inn that are worse than the condition sought to 
be alleviated 



Appendix A 

T H E  SEPIATE 
87 FOURTEENTH LEGISLATURE. 19- 

STATE O F  HAM'AII 0 '"T.l. 11. 

REQUESTING A REVIEW OF TXE "OHANA ZOKING" LAW. 

WHEREAS, in 1981, the State Legislature through Act 229 
enacted section 46-4(c). Hawaii Revised Statutes, whlch is 
popularly known as the."Ohana Zoning" law; and 

WHEREAS, the 'Ohana Zoning" law specified that, effective 
January 1, 1982, a county could not prohibit the construction of 
two single-family dwellings on any lot where a residential 
dwelling is permitted if certain requirements are met; and 

WHEREAS, the declared purpose of the "Ohana ZoningH law is 
"...to assist families to purchase affordable individual living 
quarters and, at the same time, to encourage the preservation of 
the extended family..."; and 

WWEREAS, during the time the "Ohana Zoningn bill was 
discussed, several counties raised concerns such as whether the 
statute would usurp the counties long-term land use plans, 
whether the individual counties should be given more discretion 
because of their differing housing needs, and whether the 
counties could impose reasonable regulations such as those 
relating to size and location; and 

WEREAS, since adoption of the "Ohana ZoningH law, each of 
the counties has adopted a different type of implementing 
ordinance which allows for different types of Ohana dwellings and 
locations for Ohana dwellings; and 

WXREAS, approximately five years have passed since adoption 
of the "Ohana Zoning" law, and it appears timely for a 
comprehensive review to see if the purpose and intent of the law 
have been met in each of the counties; and 

WEREAS, the call for the review, however, should not be 
construed as legislative disfavor of "Ohana Zoning", but as an 
exercise of legislative oversight intended to improve 
implementation of the law; and 

MEREAS, in this respect, the Legislature reiterates its 
sup2ort: for the purpose of the "Ohana Zoning" law, as specified 
in Act 223, Session Laws of Hawaii 1981; now, therefore, 



Page 2 

BE IT RESOLVED by the Senate of the Fourteenth Legislature 
of the State of Hawazi, Regular Session of 1987, the House of 
Representatives concurring, that the Legzslative Reference Bureau 
is requested to review the "Ohana Zoning" law to determine if its 
purpose and lntent have been met in each county and to deternlne 
whether any changes should be made to the law to better 
effectuate the purpose and intent; and 

BE IT FURTHER RESOLVED that the Legislative Reference Bureau 
also review the specific problems encountered by each county 
within the past five years in implementing the law; and 

BE IT F U R W R  RESOLVED that the Legislatzve Reference Bureau 
also renew the "Ohana Zoning" law and other pertinent state laws 
to determine if the counties should be given more flexibility to 
deal with individual problems encountered with "Ohana Zoning", 
but the Bureau shall not conszder repeal of the law or making 
"Ohana Zoning" dzscretionary =or the counties; and 

BE IT FURTHER RESOLVED that the findings and recommendations 
of the Legislative Reference Bureau be submitted to the 
Legislature prior to the convenzng of the Regular Session of 
1988; and 

BE IT FURTiR RESOLVED that a certified copy of this 
Concurrent Resolution be transmitted to the Director of the 
Legislative Reference Bureau. 

OFFEREL) BY: 



Appendix B 

ACT 229 S.B. NO. 55 

A Bill for an A n  Relating to Housing. 
BP N Enacfed by the Legirlarlrre of the State of Hawaii: 

SECTION 1. The legislature recognizes that the spiralingcosts of housing, the 
limited availability of land for housing, and the failure of wages to keep pace with 
inflauon, contribute lo the inability of many families to purchase their own homes. 

The legislature also recognizes the resulting trend of children living in their 
pamu '  homes even after reaching adulthood and aftcr marriage. This trend has posi- 
tive and negative aspens. The situation is negative when it is forced upon persons 
because there is a scarcity of affordable homes. The trend can be positive, however. 
because it helps preserve the unity of the extended family. 

The purpose of this Act is to assist families to purchase affordable individual 
living quaners and, at the same time, to encourage the prfsmation oftfie extended 
family. 

SECTlON 2. W o n  464. Hawaii Revised Statutes, is amended lo  read as 
follows: 

-646.4 County toning. (a) This section and any ordinances or rules and 
rcgulat~ons adopted in accoidancc uith it, shall appl! on]) to rhos? lands not con- 
tained withn the forest reserve boundaries as es~abhshed on Januat) 31. 1957, or as 
subsequnrtly amended. 

Zoning in all counties shall be accomplished within the framework of a long 
range, comprehensive general plan prepared or being prepared to guide the overall 
future development of the county. Zoning shall be one of the tools available to the 
county to put the general plan into effect in an orderly manner. Zoning in the 
counties of Hawaii, Maui, and Kauai means the establishment of distrim of such 
number, shape, and area, and the adoption of regulationsforeach district as shall be 
deemed best suited to cany out the purpoxs of this section. In establishing or 
regulating the diirrias, full consideration shall be given to all available dataas to soil 
classification and physical use capabilities of the land so as to allow and encourage 
the most beneficial useofthe land consonant with good zoningpracticcs. The zoning 
power granted herein shall be exercised by ordinance which may relate to: 

(I) The areas within which agricuitum, forestry, industry, trade, and 
business may be conducted. 

(2) The areas in which residential uses may be regulated or prohibited. 
(3) The areas bordering natural watercourxf, channels, and stream, in 

which trades or industries, filling or dumping, erection of siructum, and 
the location of buildings may be prohibited or restricted. 

(4) The a m  in which particular uses may be subjected to special rcstric 
tiom. 

(5) The Iocation of buiIdings and structures designed for specific user and 
designation of uses for which buildings and structure may not be d 
or altered. 

(6) The location, height, bulk, number of stories, and size of buildings and 
other s tataum. 



ACT 229 

(7) The location of roads, schook, and rccration ai-w.s. 
(8) Building setback lines and future s t r a t  lines. 
(9) The density and distribution of population. 

(10) The percentage of lot which may be occupied, size of yards, count, and 
other open spaas.  

(1 1) Minimum and maximum lot sues. 
(12) Other such regulations as may be deemed by the boards or city council 

as neceswy and proper to permit and encourage orderly development 
of land resouras within their jurisdictions. 

The wuneil of any county shall prescribe such ~ l e s  and regulations and 
administrative procedures and provide such personnel as it may deem necessary for 
the enforcement of this section and any ordinance enacted in accordance therewith. 
The ordinances may be enforced by appropriate fines and penalties, or by court 
order at the suit ofthe county or the owner or owners of real estate dircctly affected 
by the ordinances. 

Nothing in this section shall invalidate any zoning ordinances or regulation 
adopted by any county or other agency of government pursuant to the statutes in 
effect prior to July 1, 1957. 

The powers granted herein shall be tiberally constmed in favor ofthecounty 
exercising them, and in such a manner as to promote the orderly development of 
each county or eity and county in accord with a long range, comprehensive, general 
plan, and to insure the greatest benefit for the Stateasa whole. This seftionshaU not 
be c o n s t ~ c d  to limit or repeal any powers now possessed by any county to achieve 
the ends through zoning and building regulations, except insofar as forest and water 
rtwrvt zones ar t  concerned and as provided in subsection (c). 

Neither this section nor any ordinanceenacted under this S ~ i 0 n  shall prohibit 
the continuance of the lawful use of any building or premises for any trade, industry. 
residential, agricultural, or other purpose for which the building or premises is used 
at the time this section or the ordinance takes effect, provided that a zoningordinana 
may provide for elimination of nonconforming uses as the uses are discontinued or 
for the amortization or phasing out of nonconforming uses or signs over a reason- 
able period of time in commercial, industrial, resoit, and apartment zoned areas 
only. In no event shall such amortization or phasing out of nonconforming uses 
apply to any existing building or premises used for residential (single family or 
duplex) or agricultural uses. Nothing in this section shall affect or impair the powers 
and duties of the director of transportation as set forth in chapter 262 

(h) Any final order of a zoning agency established under this section may be 
appealed to the circuit court of the circuit in which the land in question is found. Ihe 
appeal shall bc in accord with the Hawaii ~ l e s  of civil procedure. 

(c) ;Lieither this scction nor any other law, county ordinana, or ntle shall 
prohibit the consfmaion of two single-family dwelling units on any lot where a 
rtsidenrial dwelling unit is permitted; provided: 

{I) All applicable county requirements, not inconsistent with the intent of 
this subsection, are met, including building height, setback, maximumlot 
coverage, parking, and floor area requirements; and 

(2) The county determines that public facilities are adequate to service tbe 
additional dwelling units permitted by this subsenion. 



Thic subsection shall not apply to lots developed undn planned unit develop 
ment, cluster development, or similar provisions which aUow the awegate number 
of dwelling units for the development to ex- the density othenviw allowed in the 
zoning diiuict. 

Each countv shall cstabfish a rnicw and ~crmit orocedure necasarv for the 
purposes of this ~ubscction." 

SECTION 3. Statutory material to be repealed is bracketed. New material is 
undmcored: 

SECTION 4. Thic A n  shall take effect on January I, 1982. 
(Apprwcd J w r  22 1PS1.) 



Appendix C 

(Honolulu) 

6.20 Houslng: Ohana Dwellings. 

Two dwe l l i ng  u n i t s  ( e i t h e r  separate o r  f n  a  S ing le  S t r u c t u r e )  may 

be loca ted on a  r e s i d e n t i a l l y  zoned l o t ,  w i t h  t h e  f o l l o w l n g  l i m i t a t i o n s :  

A. A l l  p rov i s ions  o f  t h e  zoning d i s t r f c t  s h a l l  app ly  except the  

p rov i s ions  on t h e  number o f  d w e l l i n g  u n i t s  permi t ted  on a  zoning 

lot  . 
8. These Ohana Dwel l ing  p r o v i s i o n s  shaFl no t  app ly  t o  l o t s  w i t h i n  a  

Zero Lo t  L ine  p r o j e c t .  C lus te r  Housing p r o j e c t ,  Planned 

Development-Housing o r  duplex u n i t  l o t s .  

C .  The f o l l o w i n g  p u b l i c  f a c i l i t i e s  a r e  requ i red  t o  se rv i ce  t h e  l o t :  

1. The sewer capac i t y  s h a l l  be approved i n  w r i t i n g  by  t h e  

Department o f  Pub l lc  Works. 

2. The a v a i l a b i l i t y  o f  water  s h a l l  be conf irmed i n  w r i t i n g  by 

t h e  Board o f  Water Supply. 

3. Approval i n  w r i t i n g  f rom t h e  Honolulu F i r e  Department i s  

requ i red  f o r  a l l  parce ls  served by p r i v a t e  s t r e e t s .  

4. The l o t  must have d i r e c t  access t o  d s t r e e t  which has a  

minimum paved roadway w id th  o f  16 f e e t .  

D. Publ ic  f a c i l i t i e s  clearance may be obta ined p r i o r  t o  a p p l i c a t i o n  

f o r  a  b u i l d i n g  permi t .  Forms f o r  p u b l i c  f a c i l i t i e s  clearance w i l l  

be a v a i l a b l e  a t  the B u i l d i n g  Department and Department o f  Land 

U t i l i z a t i o n .  The form, approved by a l l  agencies, s h a l l  be 

submitted w i t h  the b u i l d i n g  pe rm i t  a p p l i c a t i o n .  Where complete 

p lans and s p e c i f i c a t i o n s  a r e  submitted f o r  b u i l d i n g  permi t  

a p p l i c a t i o n  processing, t h e  submission o f  the  p u b l i c  f a c i l i t i e s  

clearance form w i l l  be at tached w i t h  the  b u i l d i n g  permi t  and 

processed concur ren t ly  

E. Ne i ther  the  D i r e c t o r  nor  the  Zoning Board o f  Appeals s h a l l  have 

a u t h o r i t y  t o  modify Subsect ion C., above. 

6.30 Housing: Slte Development Plan. 

Three (3 )  t o  6  dwe l l i ng  u n i t s  m y  be placed on a  s i n g l e  zoning 

l o t ,  prov ided a  s i t e  development p l a n  f o r  t h e  l o t  i s  approved by the  

Df r e c t o r .  

A. Any zoning l o t  which has a t  l e a s t  tw ice  the  requ i red  minimum l o t  

s fze  f o r  the  under ly ing  r e s i d e n t i a l  d f s t r i c t  may have two detached 



(Maui) 

Chapter 19.35 

ACCESSORY DWELLINGS 

Sections : 

Generally. 
Maximum gross floor area. 
Separate entrance. 
No interior connection. 
One accessory dwelling per lot. 
Maximum cumulative area of open decks, etc. 
Off-street parking required. 
Driveway . 
Public facilities required. 
Public facilities clearance. 

19.35.010 Generally. The limitations and requirements 
of this chapter shall apply to any accessory dwelling. 

A. Any person who wishes to construct, or in any manner 
otherwise establish, an accessory dwelling shall apply for a 
building permit therefor in accordance with this chapter. 

B. All provisions of the county zoning district, or 
state land use district as the case may be, in which the 
accessory dwelling is proposed to be constructed shall apply, 
except the provisions on the number of dwelling units permitted 
on a lot and except as the provisions of such district may be 
inconsistent with the provisions applicable to accessory dwell- 
ings. To the extent of such inconsistency, if any, the acces- 
sory dwelling provisions shall prevail. 

C. The provisions of this chapter shall apply to any lots 
in the following county zoning and state land use districts: 

1. Residential district: 
2. Apartment district; 
3. Hotel district; 
4. Interim zoning district; 
5. State land use rural district. 

No accessory dwelling shall be placed or constructed on any 
lot located in any district other than the districts speci- 
fied in this subsection. 

D. Notwithstanding the provisions of subsection C of 
this section, the provisions of this chapter shall not apply 
to any lot within a duplex zone or a planned development in 
any district. No accessory dwelling shall be placed or con- 
structed on any such lot. ford. 1269 §?(part), 1982). 

19.35.020 Maximum gross floor area. The maximum gross 
floor area of an accessory dwelling shall be determined as 
follows : 

lMaui County 12/83) 



Maximum Gross Covered Floor 
Area (including any storage 
covered decks, walkways, patios, 
lanais and similar structures, 

Lot Area (in square but excluding an attached 
feet) - carport or parking space) 

7,500 to 9,999 500 square feet 
10,000 to 21,779 600 square feet 
21,780 to 43,559 700 square feet 
43,560 to 87,119 800 square feet 
87,120 or more 1000 square feet 
(Ord. 1269 §7 (part), 1982). 

19.35.030 Separate entrance. An accessory dwelling shall 
have at least one separate entrance. (Ord. 1269 §7(part), 1982). 

19.35.040 No interior connection. An accessory dwelling 
shall not have an interior connection to the main dwelling. 
(Ord. 1269 S7 (part), 1982). 

19.35.050 One accessory dwelling per lot. No more than 
one accessory dwelling shall be permitted on a single lot 
regardless of the size of the lot. (Ord. 1269 §7(part), 1982). 

19.35.060 Maximum cumulative area of open decks, etc. 
An accessory dwelling may have uncovered open decks, walkways, 
patios, lanais or similar structures, subject to the following: . 

A. The uncovered open decks, walkways, patios, lanais - 
or similar structures shall not exceed the following respective 
cumulative total areas: 

Maximum Cumulative Floor Area 
of uncovered open decks, 
walkways, patios, lanais or 

~ o t  Area (in square similar structures (in square 
feet) feet) 

7,500 to 9,999 
10,000 to 21,779 
21,780 to 43,559 
43,560 to 87,119 
87,120 or more 
(Ord. 1269 57 (part), 1982). 

19.35.070 Off-street parking required. An accessory 
dwelling shall have a carport or other off-street parkinq 
space.  he carport shall-be a single-car carport not exceeding 
a total floor area of two hundred forty square feet. Where 
the first dwelling unit on any lot complies with all provisions 

(Maui County 12/83) 



applicable to accessory dwellings, only one carport or off- 
street parking space shall be required; provided, that if a 
main dwelling unit is constructed, such main dwelling unit 
shall have at least two parking spaces or a carport for two 
cars in addition to the parking for the accessory dwelling. 
(Ord. 1269 S7 (part) , 1982). 

19.35.080 Driveway. An accessory dwelling may have a 
separate driveway from that of the main dwelling, provided that 
all driveway requirements are met. In addition to any other 
requirements, a minimum of ten feet between the lot boundary 
and any building on the property shall be required for such 
separate driveway. (Ord. 1269 §7(part), 1982). 

19.35.090 Public facilities required. The following 
public facilities are required to service the lot: 

A. Adequacy of sewage disposal system. This shall be 
secured in writing from the department of public works for 
public sewage systems and the state of Hawaii Department of 
Health for cesspools, septic tanks and private sewage systems; 

B. Adequacy of water supply. This shall be secured in 
writing from the departme~t of water supply; 

C. Adequacy of fire protection for all lots served by 
private streets. This shall be secured in writing from the 
department of fire control; 

D. Adequacy of street. The lot must have direct access 
to a street which has a minimum paved roadway width of sixteen 
feet and which the director of public works determines to be 
adequate for the proposed construction. (Ord. 1269 S7(part), 
1982). 

19.35.100 Public facilities clearance. Public facilities 
clearance may be obtained prior to application for building 
permit. Forms for public facilities clearance will be avail- 
able at the land use and codes administration, department of 
public works. The forms shall be submitted with and attached 
to the building permit application. Where complete plans and 
specifications are submitted for building permit application 
processing, the public facilities clearance form and the 
building permit will be processed concurrently. In all other 
cases, the forms shall be processed prior to submitting the 
building permit application. (Ord. 1269 §7(part), 1982). 
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(Kauai) 

AN ORDINANCE AMENDING THE COMPREHENSIVE ZONING . - 
ORDINANCE, CHAPTER 8 OF THE REVISED CODE OF 
ORDIKANCE, 1976, AS AHEhJED, PROVIDING FOR 

OHANA DWELLING UNITS 

BE.IT ORDAINED BY THE COUNCIL OF THE COLlNrTY OF KAUAI, STATE 
OF HAUAII: 

SECTION 1. That Section 8-3.3 of the Revised Code of 
Ordinances, 1976, as amended, is hereby amended by adding 
Subsection (dl to read as follows: 

"(d) Ohana Dwelling Unit. Notwithstanding other 
provisions to the contrary, for any residentially 
zoned lot where only one single-family residential 
dwelling is permitted, one additional single-family 
residential dwelling unit (attached or detached) may 
be developed, provided; 

All applicable county requirements, not 
inconsistent with Section 46-4(c), Hawaii 
Revised Statutes and the county's zoning 
provisions applicable to residential 
use are met, including but not limited to, 
building height, setback, maximum lot 
coverage, parking, and floor area require- 
ments. 

The provisions of this subsection shall not 
apply to lots developed under a project 
development, or other multi-family development, 
or similar provisions where the aggregate 
number of dwelling units for such development 
exceeds the density otherwise allowed in the 
zoning district. 

For residentially zoned lots on which an 
Ohana dwelling unit is developed, no guest 
house under Sec. 8-3.3(a) (3) shall be 
allowed in addition. 

The following public facilities are found 
adequate to service the additional dwelling 
unit : 

A. Public sanitarv sewers. an individual 
wastewacrr sysiem (or ;esspool), or a 
priva:e sanitary sewer syscer built to 
Cou'cy sta~26:ds ar~d anroved by the . . 
~e~ariment of Health. 

5. For sewered areas, the availabiliry of 
a public sewer system shall be confirmed 
in writing by the Department of Public 
Works. The availability of a private 
sewer system shall be confirmed in 
writing by the Department of Health. 



C .  The availability of water shnll be 
confLmed in writing by the Department 
of Water. 

D. Approval in writing from the Kauai Fire 
Department is required for all parcels. 

E. The lot must have direct access to a 
street whichhasa minimum paved roadway 
width of sixteen (16) feet continuous to 
the major thoroughfare. 

( 5 )  Facilities clearance mav be obtained nrinr - . - . . - - - - r - - - -  
to application for builhing permit. Forms 
for facilities clearance will be available 
from the Building Division, Department of 
Public Works. The form. aooroved bv all 
agencies, shall be subnitceh with thebuilding 
pcrnit application. Where complete plans 
and specifications are submitted for building 
permit application processing, the submissio;i 
of the facilities clearance form will be 
attached with the building permit and processed 
concurrently. 

(6) Nothing contained in this section shall affect 
private covenants or deed restrictions that 
prohibit the construction of a second dwelling 
unit on any residential lot. 

SECTION 2. This ordinance shall take effect upon its 
approval. 

CERTIFLCATE OF THE COUNTY CLERK 

I hereby certify that hereto attached is a true and correct 
copy of Bill No. 815 (Draft 2). As Amended, which was adopted 
on second and final reading by the Council of the County of 
Kauai at its meeting held on August 3, 1982, by the following 
vote: 

FOR ADOPTION: Asing, FulrWhima, Yadao, 
Harris 

AGAINST AWPTION: None 
A~SE~X/EXCUSED & NOT VOTING: Sarite 

Dated at LFhue, Kauai, . Hawaii, 
this 4th day of 
August, A. D. 1982 

yotsuda, 
TOTAL 
TOTAL 

County of Kauai 

Date of transmittal to the Hayor: 

Auguat 4, 1982 

A 
Approved this E w d a y  of 
August, A. D. 1982 

Eduardo E. %falapit 
nayor 

County of KAUI 



(Hawaii County) 

Article 25. Regulations for Ohana Dwelling 

Section 25-270. Purpose and applicability. The purpose of this 
article is to describe the conditions under which an "ohana dwelling," as 
defined in section 15-4 of this chapter, shall be permitted in furtherance 
of the legislative intent of Act 229, Session Laws of Hawaii 1981, which is 
to assist families to purchase affordable individual living quarters and, a t  
the same time, to encourage the preservation of the extended family. It 
is not the intent of this article to supersede private deed restrictions or 
agreements which may prohibit the construction of an additional dwelling 
on the lot. 

Section 25-271, General provisions. Notwithstanding any law, 
ordinance, or rule lo  the contrary, two dwelling unitsmay be constructed 
on any lot within all state land use urban, agricultural, rural and conserva- 
tion districts provided that: 

( I )  Applicable County requirements, not inconsistent with the 
intent of this section and the zoning provisions applicable to residential 
use are met, including use, building height setback, and off street parking; 

(2) The County determines that public facilities as specified in 
section 25-272 of this article are adequate to serve the ohana dwelling 
unit; 

(3) That at the time of application for a county building permit 
for a second dwelling unit, the subject lot or land parcel is not restricted 
by a recorded covenant or a recorded lease provision (in a lease having a 
term of not less than fifteen years) which prohibits a second dwelling unit; 
and 

(4) Appropriate state approval has been received if the lot is 
situated within tlie State Land Use Conservation district. 



Sec. 25.272-25-277 

Section 25-272. Requirements. 
(el An oliana dwelling shall comp!y with all other require- 

ments of this article and of the County Code, except wilh regard to 
density. On any lot where a dwelling unit is permitted. an ohma dwelling 
may be constmctcd, provided that: 

(1) The access to a public or private street shall meet with the 
approval of the chief engineer; 

(2) It meets with State department of health wastewater treat- 
ment and disposal system requirements. Additional standards will not be 
imposed by tlie County; and 

(3) I t  has an area for two off-street parking stalls on the lot. 

Section 25-233. No rariances granted. S o  variance from 
applicable requirements of this chapter, including yard setbacks, shall bc 
@anted to permit the construction of an olldrta dwelling. 

Section 15-274. Subdividing prohibited. There shall be no sub- 
division of a lot upon which an ollana dwelling is situated unless each 
proposed lot can meet the minimum building site requirement of the 
zoning district in which it is located. 

Section 25-275. Facilities approval form. An ohana dwelling 
facilities form, as prepared by the plailni~~g department, shall be filed with 
and approved by that department as a prerequisite to the issuance of a 
buildin!: permit to a property o w c r  for an ohana dwelling, The forni 
shall be approved by tllz planning director only upon: 

(1) The certification by the department of public works and the 
State &pa;:ment of lieatth as to the adequacy of '.he respective facilities; 
arid 

( 2 )  The verification of the planning director that the existing 
zoning for tlie property allows thc obana dwelling, and thst the building 
site is adequate to support the additionai dwelling. 

Section 25-276. Time limitation. Upon acceptance of a properly 
filed application, the planning director shall render a decision within sixty 
calendar days. 

Section 15-277. Appeals. The disspproval of the ohana dwelling 
facilities form by the ptanning director may be appcaied to the board of 
appeals in ~ccordance with its NICS. 



Append ix  D 

(Honolulu) 

MAY 30, :985 
1308E 

SECOND ACCESSORY DWELLING 
Pub l ic  F a c i l i t i e s  Pre-Check 

THIS FORM I S  NOT PERMISSION TO BUILD AND ALL OTHER REQUIREMENTS OF LAW MUST BE MET 

TAX MAP KEY 
Zone Sec. P l a t  Par. ~ o t  No. 

OWNER'S NAME (Please Pr in t /Type)  
Owner's 
Phone Number 

CONSTRUCTION S I T E  ADDRESS 
Aoo l i can t ' s  
phone Number 

APPLICANT'S NAME 
A p p l i c a t i o n  
Date 

ADDRESS 

1. App l ican t  must p rov ide  a l l  i n fo rma t i on  i n  Sec t ion  I. 
2 .  Appl ican t  must acqu i re  approvals  and s ignatures  from a l l  f o u r  agencies as l i s t e d  i n  

Sec t ion  11. I f  any o w  agency does no: approve, a B u i l d i n g  Permi t  cannot be ,3ranted. 
3. Submit approved form a'c!rg w i t h  B u i l d i n g  Permit  a p p l i c a t i o n  and requ i red  drav'.:gs t o  t h e  

B u i l d i n g  Department, l i . ?  Floor ,  Mun ic ipa l  Bldg., Permi t  Sect ion, 650 South K i  I St .  

1. The pre-check form i s  [<'.a and V O I D  120 a f t e r  t h e  f i r s t  da te  o f  approvai ':y an 
agency, except i f  a oni--r ime 90-day extension i s  granted by t h e  Board o f  Wa!.?: Supply. 

2 .  There w i l l  be a water  8..velopment charge assessed by t h e  Board o f  Water Suppi.. I f  
separate meter i s  i n s f  . i e d  the re  w i l l  a l s o  be an i n s t a l l a t i o n  charge. 

3. There w i l l  be a month ly  sewer se rv i ce  charge on t h e  second u n i t .  
4 .  Compliance w i t h  p r i v a t e  covenants o r  lease r e s t r i c t i o n s  p r o h i b i t i n g  two d w e l l i n g  u n i t s  on 

a l o t  i s  a p p l i c a n t ' s  r e s p o n s i b i l i t y .  

* * * * * * * * * * * * * * SECTION I. (TO BE FILLED I N  BY APPLICANT) * * * * * * * * * * * * 

1 .  PROPOSAL FOR: (check one which app ly  t o  you) 
- One separate new u n i t  - Use o f  e x i s t i n g  second u n i t  r h i c h  i s  separate - Two new u n i t s  on a vacant l o t  A Use o f  e x i s t i n g  second u n i t  which i s  at tached t o  house 
- I n t e r i o r  work o n l y  ( conve r t i ng  garage, guest quar te rs ,  bedroom, e t c . )  

2 .  NUMBER OF NEW/ADDED BEDROOMS N THE SECDND UNIT I S  - Bedrooms. 
3. PARCEL NOW SERVED BY OR HAS: (check Yes o r  No) 

a. Munic ipa l  sewers - Yes - NO 
b. No cesspool o r  sep t i c  tank .  - Yes - No 
c.  D i r e c t  access t o  a s t r e e t  w i t h  minimum paved roadway w id th  o f  16 f e e t .  - Yes - No 
d. Has s u f f i c i e n t  area f o r  2 park ing  spaces f o r  t h e  second u n i t .  - yes - No 

PROCEED TO SECTION 11 ONLY I f  THE ABOVE SECTION I ITEHS ARE CHECKED YES. 



, * * * * * * * * * * SECTION 11. (TO BE COMPLETED BY GOVERNMENT AGENCIES) * * * * * * * * * * 
STEP 

BUILDING DEPT., 1 s t  F l o o r ,  M u n i c i p a l  B u i l d i n g ,  650 South  K i n g  S t . ,  P e r m i t  S e c t i o n  523-4505. 
P a r c e l  i s  zoned r e s i d e n t i a l  and i s  i n  an a r e a  g e n e r a l l y  i d e n t i f i e d  as e l i g i b l e  f o r  a  
second u n i t .  
- YES - NO Checked by:  

S i g n a t u r e  Date 

DEPT. OF PUBLIC WORKS, D i v .  o f  Wastewater Management, P u b l i c  S e r v i c e  S e c t i o n ,  650 South 
K i n g  St.,  523-4429 

Hee ts  Wastewater Management requ i rements .  
- YES 
- NO Checked by:  

S i g n a t u r e  Date 

FIRE DEPT., 1 s t  F l o o r ,  M u n i c i p a l  B ldg. ,  650 South  K i n g  S t . ,  523-4186 
Heets access and f i r e  s a f e t y  requ i rements ,  excep t  f o r  BWS f i r e  p r o t e c t i o n  s tandards .  
- YES 
- NO Checked by: 

S i g n a t u r e  Date 

BOARD OF WATER SUPPLY ( a c r o s s  s t r e e t  f r o m  M u n i c i p a l  B ldg. ,  p a r k i n g  garage)  
S e r v i c e  E n g i n e e r i n g  S e c t i o n ,  Ground F l o o r ,  630 South  B e r e t a n i a  S t . ,  527-6189 o r  527-6190 

Water i s  a v a i l a b l e .  
- YES - NO Checked by: 

S i g ?  & a  t u r e  Date  

BWS ONLY: Approva l  f o r  one-t ime 
90-day e x t e n s i o n  
( a f f i x  s ~ a 1  o f  
a p p r o v a i  d a t e  and 
b r i e f  e r r  i a n a t i o n  f o r  
e x t e n s i c -  . 
A t t a c h  v e r i f i c a t i o n  
l e t t e r .  

ADDITIONAL COMMENTS 



ACCESSORY DWELLING (OHMA ZONING) FACT SHEET 
1 " '  

I 
u - 

This ordinance is for the accessory dwelling on the lot. 
Only one is permitted per lot. 
Accessory dwelling mdans living quarters attached or 
detached to a main dwelling or within an accessory building 
located on the same lot as the main dwelling for use as a 
separate dwelling. 

The lot must be in the following County zoning and State 
land use districts: 

a. Residential District 

b. Apartment District 

c. Botei District 

d. Interim Zoning District 

e. State Land Use Rural District 

The ordinance is not applicable within a duplex zone, 
planned development, or State land use agricultural district. 

For areas without a sewer system, the lot must have at 
least i0,OOO square feet of land area in order to have an 
accessory dwelling (State Department of Health Rules and 
Regulations) . 
Maximum area of accessory dwellicq penitted: 

Gross Covered Floor Area 
(sq. ft.) (Including 
storage, covered decks, 
walkways, patios: lanais, 
etc., but excluding 

Lot Area (sq. ft.) attached carport.) 

7,500 to 9,999 500 

10,000 to 21,779 600 

21,780 to 43,559 700 

43,560 to 87,119 800 

87,120 or more i, 000 

Floor Area cr 
uncovered decks, 
walkways, patios, 
lanais, etc. 
(sq. ft.) 

200 

240 

23C 

32C 

40C 

7. xust comply wrth all otner requlrenents of the Conpre- 
henslve Zonmg Ordinance such as: 

a. One additional parking space must be prcvlded. 

b. Setjack requirements. 

8. Adequate public facilities aust be available. The nwcer 
must verify that adequate faoilizies are avaiiatle ui:n 
doc-&%entation provided by submitting a rorpletet. P , ~ b l l c  
Facilities Clearance Fcrn (copy attac?,ed!. 

9. Lot must have access to a 16 feet mlnla-m paved roadway. 

10. The dwelling may contam installed eqliprent fsronl:~cne 
kitchen. 

11. pernrts must be obtain& for const;;ct;cn ;f :to accesscry 
dwe1L;ng. 

* *.-. 
UiL;i 

4 / 5 3  
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cx1;:y Oi YALi 
Deparrmenr of P u b l i c  Work: 

Land Use and Codes Ada3 i sLrac ian  
23C Sourh Kiqn Sr ree r  

Wailuku. W u i ,  H a w a i i  9679.1 

ORDXXANCE 1269 
PUBLIC FACILITIES CLEARANCE FOES 

h e r :  
Applicanr (if ocher than o m e r )  
Descr ipcian  of P r o j e c t :  

Address : 
lax M p  Key: 

C O W  SEWERAGE SYS?ZE 
The existing. leverage  system is a d e q a c e  t o  al low t h e  proposed accesscry  
d v c l l i n g  . 

Wasce %ragenex: 3 i v i s i o x  Dare 
Deparrzen: oT P;bll: a r k s  

CESSPOOL, SETTIC T&T<S, PRIVAX SELTUGE S V S T Z S  
?he exls:znglnev cesspcol ,  s e ? r i c  cazk, o r  p r lva re  severage spscem r s  adequa:e 
t o  al low COmeC:iOn ro Lhe p r o p s e d  accessory  4well;T.g. 

NGTZ TO A?PLIC;Y41: 'Ilie existing syscea  as: be LrspccLed 3y :be 3eparzzenr of 
H&:h asd ccnfarn  c3 :he h b l i c  8eal:h Reguia;r;ms 3ap:er  38,  Sec r i sn  3 . 4  a d  
7 . .  cPli 244-255 t o r  any i n fo r sa r ion .  

POTABLE J A Z R  SOLXCES 
?he exa.s:L.t. wacer ryscen i s  aoequa:e co allow :he ?r:aosec accesscrv  ZweLlll j .  



(Kauai) 

County of Kauai 
OHANA DWELLING 

Public Fac i l i t i e s  Clearance 

TAX MAP KEY: 

LOT SIZE: 

OuiPIER: DATE: 

STREET NAME: No, of 
Bedrooms 

PROPOSRL FOR: One additional Dwelling Unit . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . .  Two New Dwelling Units 
Convertino l-family dwellinq unit  t o  a - - . . . . . . . . . . . . . . . .  2-family dwelling unit 
Approval of exist ing 2-dwelling units  . . . . . . . . .  

ZONING 

Lot: E7 Qual i f i e s ,  
provided the attached zoning requirements a re  met. 

REMARKS 

Lot: E7 Does rmt qualify. 

Planning Department Date 
Inadeouate 

SRNITARY SEWER SYSTEM 

1. Private Sewer System 
2. CSSSDOO~ 

hpartment of Health 

3. Public Sewer System 

Date 

Date Fublic Works Department 

ROADWAY 

1, Paved Road (16 ft. min.) 

Public Works Department 

WATER SYSTEM 

1. Private Water System 

Date 

M a l t h  Department 

2. Public Water System 

Date 

Date Water Department 

FIRE PROTECTION 

Fire Department Date 

NOTE: 1. Checking for  private covenants or deed re s t r i c t ions  prohibiting two dwelling uni ts  
on a l o t  is the applicant 's  responsibil i ty.  

2 .  A l l  agencies above must indicate "Adequate' t o  qualify fo r  an Dhana dwelling. 
3. 8uilding permit must still be obtained before constructing the DhaM dwelling unit. 

S i g ~ t u r e  of Applicant Date Mailing Address mne Nmber 

96 



OHANA DWELLING PROCEDURES 
(Hawaii County)  

County of Hawaii 
Planning Department 

In processing your ohana dwelling application, there are certain 
things that you should be aware of. These are: 

1. Zoning: 

2. Covenants : 

3. Variance: 

4. Subdivision: 

5. Access: 

An Ohana Dwelling is allowed in all zones 
except industrial and open. 

An ohana dwelling is not allowed if the 
property has a covenant which proztits 
the construction of a second dkelling. 

No variance from the zoning code (such as 
setback, height, etc.) can be issued for 
an ohana dwelling. 

No subdivision would be allowed of an 
ohana dwelling lot, unless all resultant 
lots meet the minimum lot size 
requirement of that zone. 

Access to the ohana dwelling unit must 
meet with the approval of the Chief 
Engineer, Department of Public Works. 

6. Sewage System: The sewage system must meet with the 
approval of the State Department of 
Health . 

7. Processing: Upon receipt of a properly filed 
application, the Planning Department will 
review the request together with the 
Departments of Public Works and Health. 
The Department will take action w,ithin 
sixty (60) calendar days of receipt of 
the application. 

8. Building Permit: A building permit application for the 
ohana dwelling will be accepted ana 
processed upon approval of the Ohana 
Dwelling by the Planning Director. A 
copy of said approval must accompany the 
Building Permit application. 

9. Time Limit: 

10. Appeal: 

Once an ohana dwelling applichtion has 
been approved by the Planning Director, a 
building permit must be secured within 
two (2) years from that date. 

Should an application be denied, the 
person has a right to appeal the decision 
to the Board of Appeals within 30  Gays ot 
the official denial date. 



OHANA DWELLING - 2UELIC FACILITIES FORM 
COUNTY OF HAWAII 

PLANNING DEPARTMENT 

APPLICANT: 
I 

ADDRESS: I I certify that tne 
information provided 

APPLICANT'S INFEREST, if not owner: 1 
APPLICANT'S SICHAWRE 

PHOME (BUS.) (HOME ) 

RECORDED OWNER(S): 

herein is accurate and 
truthful to the best 
of my asility. 

OWNER(S ) SIGNATURE: 

ADDRESS: 

PHOUE: ( BUS. ) (HOME ) 

This application must be accompanied by one (I) original and 
two (2) copies of the Ohana Dwelling - Public Facilities Form and 
three (3) site plans drawn to scale showing: 

* Property boundaries * Two (2) parking spaces 
* Cesspool location(s) * Proposed ohana dwelling location, 
* All existing structures including setback(s) from 

and driveways property lines 

1 Additionally, one (1) copy of the recorded deed including its 
: restrictions and/or covenants must be submitted with this 

i application. 

i 
1 I 

TAX KAP KEY NUMBER: 

LAND AREA: Sq. Ft. ZONING: 

STATE LAND USE: 

OHANA DKELLIHG TYPE (ciiack one): - Adi'l Single Family Dwelling 
- 2 New Single Famlly Dwellings 
- Duplex Conversion 
- Mew Duplex 



Restrictive covenants prohibiting additional dwelling on lot 

(check one) : YES NO 

REMARKS : 

P.D. - Sept. 1982 (Rev.) 
P.D. - 7 / 8 5  ( 7 4 8 3 k j 9 A )  



Append ix  E 

LRB SURVEY 

T h e  LRB sent o u t  a quest ionnaire t o  798 residences on Oahu t h a t  were 
ident i f ied  b y  t h e  Department o f  Land Ut i l izat ion as hav ing  constructed ohana 
un i t s  ( t h i s  number is almost hal f  o f  t h e  number o f  permi ts  t h a t  have been 
issued). T h e  purpose o f  t h e  s u r v e y  was two-fo ld:  t o  determine how many o f  
t h e  un i t s  were occupied b y  extended family members, and t o  determine 
whether  t h e  un i t s  were be ing  ren ted  ( o r  used f r e e  o f  charge)  o r  whether  
t h e y  had been sold. 

Th ree  hundred  and f i v e  su rveys  were returned,  f o r  a response ra te  o f  
38%. Of  those, on ly  302 had usable responses, so t h e  percentage rates are 
calculated against 302, not  305. T h e  answers, which are  tabulated below, do 
no t  add u p  t o  302 as some respondents l e f t  cer ta in  categories b lank .  As we 
received a s ign i f i can t  number o f  w r i t e - i n  responses f o r  t h e  categories o f  " f ree 
use b y  relat ives" and "use b y  self ,"  those categories have been b roken  ou t  
especially f o r  t h i s  evaluat ion. 

T h e  su rvey  had two par ts ,  one designed f o r  those who had appl ied f o r  
t h e  ohana zoning permi t  themselves ( to ascertain t h e i r  o r ig ina l  in ten t ) ,  a n d  
one f o r  those who had bought  p r o p e r t y  w i t h  an ex is t ing  ohana u n i t .  T h e  
responses i n  t h e  la t te r  category were v e r y  sparse. 

For  those who or ig ina l l y  requested t h e  ohana zoning permi t :  

1. Why did you want an ohana un i t?  

a. For  renta l  t o  a re lat ive:  119 (390,) 

b.  For  f r e e  use b y  a re lat ive:  68 (22%) 

c .  For  renta l  t o  a non-re lat ive:  53 (18%) 

d. For  sale t o  a re lat ive:  20 (7%) 

e. For own use: 11 (4%) 

f .  For  sale t o  a non-re lat ive:  2 (less than 10,) 

Note: Total  who indicated some t y p e  of use by re lat ive is 68% 

2. Who f i r s t  occupied t h e  ohana un i t?  

a. A re lat ive:  173 (68%) 

b.  A non-relat ive: 46 (15%) 

c .  Self: 16(50,) 

3 .  A t  t h a t  time, t h e  u n i t  was: 



a. Rented: 124 (41%) 

b. Sold: 10 (30,) 

4. Who c u r r e n t l y  occupies t h e  ohana un i t?  

a. Relatives: 174 (580,) 

b. Non-re lat ives:  77 (25%) 

c .  Self: 19[70,) 

d. It i s  vacant:  18 (600) 

5. A t  t h i s  time, t h e  ohana u n i t  i s :  

a. Rented: 124(410,) 

b. Sold: 11 (4%) 

F o r  those o f  y o u  who purchased y o u r  p r o p e r t y  w i t h  an ohana u n i t  
a l ready  i n  place: 

1.  I f  you own bo th  t h e  main home and t h e  ohana un i t ,  who l ives i n  t h e  
ohana un i t?  

a .  Non-relat ives: 3 

b. Relatives: 1 

c .  It is vacant:  1 

2.  If you own t h e  main u n i t  b u t  no t  t h e  ohana un i t ,  who l ives i n  t h e  
ohana un i t?  

a. Non-relat ives who l i ve  there :  1 

b. A l l  o the r  categories: 0 

3. If you are ren t i ng  the  main u n i t :  

a. A r e  you related t o  anyone i n  t h e  ohana un i t?  

No: 2 Yes: 1 

b. Does a person i n  t h e  ohana u n i t  own y o u r  home? 

Yes: 2 No: 1 

These f i gu res  lead t o  in te res t ing  conclusions. While in i t ia l l y  68% of  t h e  
ohana u n i t s  were occupied b y  relat ives, c u r r e n t l y  only  58% are, a d r o p  of 
lo%, which  i s  ref lected in t h e  r i se  of in i t ia l  occupancy by nnn-relat ivesl  158, 



t o  250,. (Those who l is ted relat ives c i ted  parents, ch i ldren,  g randch i ld ren ,  
in-laws, in- laws' relat ives, sibl ings, cousins, uncles, and nephews.) These 
f i gu res  demonstrate p a r t  o f  t h e  problem i n  at tempt ing t o  l imi t  ohana zoning t o  
family members on l y :  a t  some point ,  f o r  some reason, family use was ended. 
Because t h e r e  is no family res t r i c t ion ,  t h e  p r o p e r t y  is s t i l l  se rv ing  a usefu l  
func t ion  b y  housing non-re lat ives.  Granted, 10% is on l y  about  30 households, 
but tha t  s t i l l  indicates tha t  60 t o  120 people a r e  be ing  housed i n  a tight 
housing market .  

T h e  number of homes actual ly  sold came o u t  t o  an astonishingly  low 11, 
o r  under  3% of  t h e  respondents. T h e  Department of Land Uti l izat ion 
supplemented t h i s  quest ionnaire w i t h  data obtained f rom t h e  Real Proper ty  
Tax  Division, which shows t h a t  37 proper t ies  w i th  ohana un i ts  have been 
made in to  condominiums under  t h e  Horizontal  Proper ty  Regime. Th i s  f i g u r e  is 
5.3% of  t h e  tota l  number o f  completed ohana un i ts  as of June 30, 1987. 

The  human element is o f ten  missing i n  a d r y  rec i ta l  of s tat is t ics.  Below, 
some of t h e  more though t fu l  comments received i n  t h e  su rvey  are l is ted.  

" I t ' s  a godsend t o  have th i s  t y p e  o f  zoning f o r  t h e  convenience o f  
hav ing  t h e  en t i re  family l i v i n g  together  which allows both  families t o  
have p r i v a c y  and o f  course, most important ly,  help ing t h e  younger  
generat ion ge t  s ta r ted  i n  l i fe .  Nowadays an average income earner  
cannot a f fo rd  t o  b u y  a home." 

"There  are  several ohana un i t s  i n  o u r  neighborhood and t h e  b iggest  
objection f rom non-ohana owners seems t o  be  t h e  pro l i fe ra t ion  o f  
on-s t ree t  p a r k i n g  and t h e  pressures f rom too many people on too 
l i t t l e  land, i .e . ,  t hey  sp i l l  ove r  onto the  st reet .  Th is  neighborhood 
has def in i te ly  been degraded b y  t h e  ohana law. One lot  which was 
prev ious ly  a single family home w i th  f o u r  bedrooms was granted a 
permi t  f o r  - two two-s tory  addit ions w i th  a new tota l  of 12 bedrooms. 
O u r  s t ree t  is sometimes d i f f i c u l t  t o  negotiate because of t r u c k s  
pa rked  on both  sides, ch i ld ren  and pets i n  t h e  s t ree t  and  a 
seeming d is regard  f o r  t h e  r i g h t s  o f  o thers . "  

"Should be conf ined t o  p roper t ies  large enough t o  accommodate 
another un i t ,  maintained p rope r l y ,  o f  qua l i t y  construct ion,  and  i n  
l ine w i th  community requi rements."  

"Excel lent oppor tun i t y  f o r  small income p r o p e r t y  owners t o  supp ly  
needed housing and  a f f o r d  us t h e  oppor tun i t y  t o  obta in more 
favorable tax  incent ives f o r  p rov id ing  renta ls .  Would p r e f e r  t h e  
ohana zoning qual i f icat ions t o  remain t h e  same." 

" I  am rel ieved t o  know tha t  when my parents a re  no longer able t o  
l i ve  on t h e i r  own, I have a home n e x t  t o  mine where they  can l i ve  
ye t  I can monitor and take  care o f  them." 

"Retirees can conver t  t h e i r  home equ i t y  in to an income source and 
st i f l  remain on t h e  p r o p e r t y . "  



"It is my considered opinion tha t  ohana zoning is posi t ive because it 
helps t h e  housing market  and also helps seniors t o  cont inue t o  i i ve  
i n  famil iar surroundings,  ut i l izes what otherwise might  become 
wasted space, prov ides some income t o  help pay  real p r o p e r t y  
taxes, and most important,  prov ides funds  t o  maintain t h e  [main 
house.]  *** I do not  feel taxpayers should shoulder  the  bu rden  o f  
s t ree t  p a r k i n g  nor  do  I feel t ha t  residents i n  a neighborhood should 
be  inconvenienced b y  i l legal ly pa rked  cars on  a e w a l k s  o r  
permanent p a r k i n g  on st reets . . . I t ' s  no t  so important  t o  contro l  
t h e  number o f  unre lated versus unl imited related people l i v i n g  i n  a 
household, which is d i f f i c u l t  t o  administer, as it i s  cont ro l l ing  t h e  
lack o f  p a r k i n g  . . . . "  

" I 'm v e r y  disenchanted w i th  (ohana zoning) .  Mainly because we are 
not  en forc ing  o u r  zoning laws - -  now we have ohana un i ts  i n  
addit ion t o  al l  t h e  i l legal un i t s . "  

"The  ohana zoning permits af fordable housing and if designed 
cor rec t ly  actual ly  improves t h e  neighborhood. Al though o u r  
o r ig ina l  i n ten t  was t o  sell t h e  u n i t  on t h e  open market, t h e  p r i ce  
was such a good deal t ha t  my mother- in- law bought  i t . "  

"Love i t !  We helped o u r  ch i ld ren  th rough  th is.  They were able t o  
save money and went out to b u y  t h e i r  own home." 

"It legalized a pre-ex is t ing  condit ion f o r  tens o f  thousands of 
people. " 

" I  . . . had no in tent ion whatsoever i n  request ing f o r  ohana zoning 
permi t  t o  b u i l d  a u n i t  f o r  money-making purposes. .  . . [My s is te r  
and I] are  ge t t i ng  on in years and togetherness, we f igured,  would 
help and comfort  us i n  many ways. I swear there 's  no i n ten t  on 
my p a r t  t o  cheat t h e  government."  

"Ohana home is f o r  my ch i l d ren  o r  re la t i ve  t o  i i ve  and enjoy 
because ch i ld ren  and grandch i ld ren  can' t  a f f o rd  t o  b u y  p r o p e r t y . "  

" I  t h i n k  i t 's  gone beyond i t s  o r ig ina l  purpose where now people are  
bu i l d ing  un i ts  f o r  rental/sale t o  non-re lat ives."  

"The  u n i t  is not rented o r  sold t o  my mother .  She's l i v i n g  i n  i t  
because she's f<miiy!" 
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Appendix G 

(To be made one and ten copies) (Ci ty  and County Version) 

HOUSE OF KEPRESENTA? IVES 

FOURTEENTH LEGISLATURE, 1987 
STATE OF HA\VAII 

1.1. NO. 2 4 4  

RELATING TO COUNTIES. 

A 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII: 

1 1  F O R  A N  A C T  

SECTION I. Section 46-4, Hawaii Revised Statutes, is 

amended by amending subsection (cf to read as follows: 

"(c) [Neither this section nor any other law,] Each county 

[ordinance, or rule] shall [prohibit] adopt reasonable standards 

to allow the construction of [two single-fanilyl accessory 

dwelling units on any lot where a residential dwelling unit is 

permitted [ ; provided: 

(1) All], in accordance with applicable [county 

requirements, not inconsistent with the intent of this 

subsection, are met, including building height, 

setback, maximum lot coverage, parking, and floor area 

requirements; and 

f2) The county determines that public facilities are 

adequate to service the asditional dwelling units 

permitted by this subsection. 

This subsection shall not apply to lots developed under 

planned unit deveiopment, cluster development, or similar 
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provisions which allow the aggregate number of dwelling units 

for the development to exceed the density otherwise allowed in 

the zoning district. 

Each county shall establish a review and permit procedure 

necessary for the purposes of this subsection.] zonin9 

ordinances and rules, and qeneral plan and development plan 

policies. 

SZCTION 2. Statutory material to be repealed is bracketed. 

New statutory material is underscored. 

SECTION 3. This Act shall take effect upon its approval. 

INTRODUCED BY: 



( A s  Introduced) 

HOUSE OF REPRESENTATIVES 
FOURTEENTH LEGISLATURE. 1987 
STATE OF HAWAII 

F O R  A N  A C T  
RELATING TO COUNTIES. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII: 

SECTION 1. Section 46-4, Hawaii Revised Statutes, is 

amended by amendlng subsection (c) to read as follows: 

"(c) [Neither this section nor any other law,] - Each county 
, 

[ordinance, or rule shall prohibit] may allow the construction of 

two single-family dwelling units on any lot where a residential 

dwelling unit is permitted[; provided: 

(1) All], in accordance with applicable [county 

requirements, not inconsistent with the intent of t M s  

subsection, are met, including building height, 

setback, maximum lot coverage, parking, and floor area 

requirements: and 

12) The county determines that public facilities are 

adequate to service the additional dwelling units 

permitted by this subsection. 

This subsection shall not apply to lots developed under 

planned unit development, cluster development, or similar 
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provisions which allow the aggregate number of dwelling units for 

the development tc exceed the density otherwise allowed ir. the 

zoning district. 

Each county shall establish a review and permit procedure 

necessary for the purposes of this subsection.] zoning ordinances 

and rules." 

SECTION 2. Statutory material to be repealed is bracketed. 

Kew statutory material is underscored. 

SECTION 3. This Act shall take effect upon its approval. 

INTRODUCED BY: 


