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FOREWORD 

Th is  s t u d y  was prepared i n  response t o  Senate Concur ren t  Resolution 
No. 235, S.D.  1, H . D .  1, adopted d u r i n g  t h e  Regular Session of 1988. The  
Resolution requested a repo r t  on t h e  ut i l izat ion and  ef fects o f  operat ing 
licenses and commercial leases of a sho r t - t e rm o r  indeterminate na ture  where 
other  than a s tandard  lease is used. It was f u r t h e r  resolved tha t  t h e  repo r t  
address any  oppressive business pract ices found  a r i s i ng  ou t  o f  these 
agreements and t h a t  a su rvey  of o the r  ju r isd ic t ions  be conducted t o  determine 
i f  similar problems have been dealt  w i t h  elsewhere. 

T h e  most d i f f i c u l t  aspect of t h i s  s t u d y  has been t h e  lack o f  research 
material available f o r  considerat ion. T h e r e  was also a reluctance on t h e  p a r t  
of many indiv iduals t o  discuss these issues because o f  t h e  controvers ia l  
na ture  o f  t h e  subject mat ter  and because o f  l i t igat ion contemplated and 
in i t ia ted d u r i n g  t h e  course of t h e  s t u d y .  

T h e  Bureau extends i t s  sincere appreciat ion t o  t h e  Centra l  Merchants 
Association, i t s  of f icers and members whose cooperation i n  p rov id ing  
information f o r  t h e  preparat ion of t h i s  s t u d y  was invaluable. Thanks  are  also 
extended t o  t h e  p r o p e r t y  managers a n d  o the r  ind iv iduals who assisted w i th  
information and documentation and t h e  promise o f  conf ident ia l i ty  t o  each of 
them wi l l  remain inviolate. Special t hanks  a r e  extended t o  Dennis Neilander, 
Pr incipal Research Analyst,  National Conference o f  State Legislatures, and t o  
Mi l ton R. Friedman, New Y o r k  Ci ty ,  an acknowledged a u t h o r i t y  on t h e  subject 
o f  t h i s  s tudy .  T h e  research, assistance and  advice p rov ided  b y  Mr .  
Friedman deserves a v e r y  special acknowledgment. 

Samuel B.  K .  Chang 
D i rec tor  

November 1988 
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Chapter  1 

INTRODUCTION 

D u r i n g  t h e  1988 Regular Session, t h e  Fourteenth Legis lature o f  t h e  State 
o f  Hawaii adopted Senate Concur ren t  Resolution No. 235, S.  D.  1, H.D.  1, a 
copy o f  which is inc luded as Appendix A .  Th i s  Resolution requested t h e  
Legislat ive Reference Bureau (here inaf ter  re fe r red  t o  as t h e  "Bureau"),  w i t h  
t h e  assistance o f  t h e  Department o f  Commerce and Consumer A f fa i r s  (DCCA), 
t o  invest igate, s tudy ,  analyze, and repo r t  on t h e  ut i l izat ion and effects o f  
opera t ing  licenses and commercial leases o f  a shor t - te rm o r  indeterminate 
na tu re  where o ther  than a standard lease is d rawn up .  T h e  Resolution 
f u r t h e r  d i rec ted  t h a t  t h e  repo r t  address any  oppressive business pract ices 
found  ar is ing  o u t  o f  these agreements. T h e  Resolution also authorized a 
s u r v e y  o f  o ther  ju r isd ic t ions  which have similar shortages o f  land and similar 
problems as those re fe r red  t o  i n  t h e  body of t h e  Resolution, i f  t h e  Bureau 
determined tha t  such a s u r v e y  would be he lp fu l  t o  make recommendations f o r  
f u t u r e  legislat ion. 

T h e  House Committees on Consumer Protection and Commerce and 
Legislat ive Management descr ibed t h e  purpose o f  t h e  Resolution as be ing  t o  
assess t h e  need f o r  legislat ive action t o  eliminate possible inequit ies w i t h  
respect t o  commercial tenants o f  t h e  t y p e  descr ibed i n  t h e  Resolution. 

Methodology 

Researchers f rom t h e  Bureau met w i t h  t h e  D i rec tor  and senior s ta f f  
members of t h e  Of f ice o f  Consumer Protection (of t h e  Department o f  Commerce 
and Consumer A f fa i r s )  f o r  t h e  in i t ia l  purpose o f  determin ing i f  t h a t  
department had received complaints o f  t h e  na tu re  re fe r red  t o  o r  invo lv ing  t h e  
subject mat ter  i n  S .C .R .  No. 235. D u r i n g  these meetings, consumer 
protect ion staf f  members could recall on l y  f i v e  o r  fewer inqu i r ies  o r  
references t o  problems and  complaints i nvo l v ing  leases o r  renta l  agreements o f  
a commercial na ture  and i n  al l  such cases, t h e  matter was re fe r red  t o  t h e  
Real Estate Commission f o r  p rope r  disposit ion. The  s ta f f  o f  t h e  Real Estate 
Commission was unable t o  locate any record of any  cases invo lv ing  t h e  issues 
raised by S.C.R.  No. 235 be ing  b rough t  t o  t h e i r  a t tent ion o r  being acted 
upon by t h a t  agency. 

T h e  Bureau also in terv iewed many merchants i n  t h e  category def ined by 
t h e  Resolution and a substant ial  number o f  landlords o r  commercial p r o p e r t y  
general managers i n  t h e  area. Meetings and conferences were held w i t h  
var ious of f icers and representat ives o f  an association o f  merchants and o the r  
such in terested par t ies .  Appropr ia te  inqui r ies were also made t o  federal,  
state, and local inves t iga t ive  agencies t o  determine i f  t h e  subject mat te r  o f  
t h e  Resolution had been b r o u g h t  t o  t h e i r  a t tent ion t o  any  degree. 

P r io r  t o  any  wr i t t en  communication outs ide t h e  State o f  Hawaii, t h e  
Bureau contacted by telephone what was considered t h e  most l i ke ly  sources o f  
comparable studies and surveys .  These inc luded t h e  Pract is ing Law 
Ins t i tu te ;  t h e  National Association o f  Government A f fa i rs ;  t h e  National 
Association o f  Realtors; t h e  Of f ice o f  t h e  A t to rney  General i n  t h e  states o f  
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California, Florida, New Jersey, New York ,  and Massachusetts; and M r .  
Mi l ton R. Friedman, A t to rney  a t  Law, New York ,  t h e  leading a u t h o r i t y  on  
commercial real estate leases. 

Thereaf ter ,  by le t te r  (attached as Append ix  B) ,  t h e  Bureau made a 
b lanket  su rvey  o f  eve ry  mainland state f o r  such information o r  experience 
tha t  could be  found  i n  each ju r isd ic t ion .  Because o f  t h e  na tu re  o f  t h e  
subject mat ter  and t h e  s p l i t  of au tho r i t y  as t o  whether  t h e  issue i s  one o f  
real p r o p e r t y  o r  one o f  business pract ices, t h e  surveys  were sent t o  bo th  t h e  
agency regu la t ing  real estate transact ions and t h e  agency concerned w i t h  
business pract ices i n  each state. 

Scope o f  t h e  S tudy  

T h e  salient po in t  made by t h e  Resolution and  t h e  accompanying committee 
repo r t  was tha t  t h e  purpose o f  t h e  Resolution is t o  assess t h e  need f o r  
legislat ive action t o  eliminate inequit ies, if any, w i th  respect  t o  commercial 
tenants w i thout  l imitation t o  any  pa r t i cu la r  geographic location. 

Both  t h e  approach used and t h e  conclusions reached i n  t h i s  under tak ing  
must necessari ly inc lude a discussion o f  t h e  h is tor ica l  backg round  a n d  
development of what a re  now general ly  re fe r red  t o  as "operat ing licenses" and  
"commercial leases." Th i s  includes bo th  t h e  general r u l e  o f  law as well as 
Hawaii statutes and appellate decisions. 

T h e  ex is t ing  facts, as well as can be  establ ished f rom t h e  in terv iews and  
documentation received, are analyzed and assessed and t h e  r i g h t s  o f  t h e  
par t ies under  c u r r e n t  decisions and statutes are  discussed. 

T h e  Bureau views t h e  object ive of S.C.R. No. 235 as be ing  t h e  
determinat ion of whether  t h e  re lat ionship between t h e  referenced landlords 
and merchants is i n  fac t  replete w i t h  inequ i ty  and oppression and whether  
there  is a need f o r  cor rec t ive  legislat ive action i n  t h i s  area o f  commercial 
a f fa i rs .  T h e  s tudy  w i l l  reach conclusions and  make recommendations o n  these 
issues. 

Organizat ion o f  t h e  Repor t  

T h e  repo r t  is organized as fol lows: 

Chapter  1 in t roduces t h e  repo r t  and contains t h e  methodology and scope 
of t h e  s t u d y .  

Chapter  2 is a statement o f  t h e  facts gathered pu rsuan t  t o  t h e  
methodology. 

Chapter  3 is a comparison o f  t h e  Internat ional  Market  Place License and 
Operat ing Agreement w i t h  o ther  w r i t t en  agreements i n  general and local use. 

Chapter  4 is essent ial ly a memorandum of  law cover ing  t h e  legal issues 
under  common law. 
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Chapter  5 i s  an analysis of appiicable laws under  ex is t ing  Hawaii state 
statutes and appellate cou r t  decisions. 

Chapter  6 i s  a discussion o f  t h e  issues expressed i n  S .C.R.  No. 235 as 
experienced i n  o ther  jur isd ic t ions.  

Chapter  7 contains t h e  conclusions and recommendations and is fol lowed 
by t h e  appendices. 



Chapter  2 

STATEMENT OF THE FACTS 

Research F ind ings  

Th is  s t u d y  responds t o  Senate Concur ren t  Resolution No. 235, S.D. 1, 
H.D.  1, wh ich  is attached as Appendix A .  T h e  resolut ion makes substant ial  
reference t o  t h e  a f fa i rs  o f  t h e  merchants located a t  t h e  ln ternat ional  Market 
Place and t h e  or ig ina l  t i t l e  sought  t o  develop a land lord- tenant  code o f  
commercial leases. A f t e r  substant ia l  revisions i n  b o t h  t h e  House and Senate, 
t h e  resolut ion b r o u g h t  sharper  focus on t h e  problem o f  t h e  ut i l izat ion and 
ef fects o f  operat ing licenses and commercial leases o f  a shor t - te rm o r  
indeterminate nature.  T h e  landlord- tenant  code aspect was eliminated 
completely. The  committee repo r t  made it clear t h a t  t h e  purpose o f  t h e  
resolut ion was t o  d i rec t  at tent ion t o  whether t h e r e  was need f o r  legislat ive 
act ion t o  eliminate possible inequit ies w i t h  respect t o  commercial tenants o f  t h e  
t y p e  descr ibed i n  t h e  resolut ion. T h e  research conducted th roughout  t h e  
course o f  t h i s  s t u d y  was d i rec ted  toward  determin ing whether small 
businesses and  merchants o f  t h e  t y p e  located a t  ln ternat ional  Market  Place are 
genera l l y  subjected t o  exploi t ive, u n f a i r  o r  oppressive business pract ices w i th  
r e g a r d  t o  t h e i r  commercial leases o r  licenses. 

Such a determination must  necessari ly inc lude a complete analysis o f  t h e  
w r i t t e n  agreements en tered in to  by t h e  par t ies.  T h e  analysis is contained i n  
chap te r  3 o f  th is  repo r t .  T h e  discussion immediately fo l lowing is a statement 
o f  t h e  facts der ived f rom t h e  wr i t e r ' s  personal in te rv iews and conferences 
w i t h  t h e  par t ies re fe r red  t o  i n  chapter  1. Al though a number of contacts and 
attempts were made t o  obta in factual information f rom pr inc ipa ls  o f  WDC 
Ven tu res  and ln ternat ional  Market  Place, no statement o r  documents were ever  
received. 

D u r i n g  the  ear ly  stages o f  t h e  research, t h e  merchants and t h e i r  
representat ives suppl ied considerable factual information and  a copy of t h e  
ln te rnat iona l  Market Place License and Operat ing Agreement. However, 
d u r i n g  t h e  la t ter  stages t h e  ease o f  contact w i t h  these persons and t h e  
ava i lab i l i t y  o f  information ceased. I t  is believed t h a t  t h i s  change of a t t i tude 
was a resu l t  of legal advice due  t o  impending l i t iga t ion .  A t  any rate, 
addi t ional  information sought  f o r  t h i s  s tudy  was made available f rom t h e  
allegations contained in t h e  complaints and exh ib i ts  f i l e d  p u r s u a n t  t o  lawsuits 
b r o u g h t  i n  t h e  state and federal  cour ts .  

The  ln ternat ional  Market  Place is operated by t h e  Waikiki  Development 
Corporat ion (WDC) which was incorporated on September 13, 1954.' D u r i n g  
these format ive stages, t h e  two most prominent names connected w i th  th i s  
u n d e r t a k i n g  were Paul Trousdale and C l in t  M u r c h i s ~ n . ~  M r .  Trousdale 
cont inues t o  be  a pr inc ipa l  f i g u r e  i n  WDC t o  t h e  present  day. On 
December 30, 1954, WDC obtained a 55-year lease o f  approximately 17 acres o f  
l a n d  i n  Waikiki  f rom Queen's Hospital, a Hawaii eleemosynary corporat ion. ' 
T h i s  lease inc luded t h e  area t h a t  is now known as t h e  ln ternat ional  Market  
Place. * 
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T h e  ln ternat ional  Market  Place is bounded on t h e  Makai side by Kaiakaua 
Avenue and access t o  t h e  area f rom t h e  Mauka side is gained f rom Kuh io  
Avenue t h r o u g h  t h e  Kuh io  Mall. Ewa of t h e  ln ternat ional  Market  Place is 
Dukes Lane w i t h  t h e  Waikiki Theat re  a t  t h e  Makai end, and t h e  ln ternat ional  
Trade Center  Bu i l d ing  a t  t h e  Mauka end. Diamond Head o f  t h e  ln ternat ional  
Market  Place is t h e  Princess Kaiulani Hotel. A p lo t  plan o f  t h e  area is 
inc luded as Appendix C .  

D u r i n g  or ig ina l  development in 1955-56, t h e  pro jec t  was general ly 
re fe r red  t o  as t h e  ln ternat ional  Vi l lage and Market  P l a ~ e . ~  Pr ior  t o  t ha t  t ime 
t h e  p r o p e r t y  was occupied by t h e  Ou t r i gge r  Canoe C lub f o r  use as a p a r k i n g  
lo t  and  contained a number o f  Matson h o u s e s . V h e  new pro ject  envisioned a 
f i v e  u n i t  p lan t h a t  would embrace t h e  cu l tu res  o f  Hawaiian and South Seas 
Islands, Japan, China, Phil ippines, and Ind ia . '  For  t h e  ensuing 15 years, 
t h i s  o r ig ina l  plan was car r ied  ou t  b y  o f f e r i n g  food, shopping and l i v e  
entertainment i n  an is land set t ing o f  grass, banyan trees, and thatched 
hu ts . '  D u r i n g  t h e  summer o f  1969, t h e  ln ternat ional  Market  Place was t h e  
subject  o f  radical change by t h e  construct ion o f  a series o f  low-r ise 
s t ruc tu res  and  t h e  grassy  areas were covered w i th  asphalt .  "On t h e  asphalt  
were placed a dozen o r  more or ien ta l -s ty led  push  car ts  where eve ry th ing  f rom 
jewelry  t o  scrimshaw (etched bone) is sold." '  Except f o r  t h e  addit ion o f  
several hundred  car ts  and shops, t h e  ln ternat ional  Market  Place has remained 
re lat ive ly  unchanged d u r i n g  t h e  past 20 years. 

The  fo l lowing na r ra t i ve  is a summary o f  conferences held w i th  o f f i cers  
and members of t h e  Cent ra l  Merchants Association, a t rade  organizat ion o f  
ln ternat ional  Market  Place merchants and vendors and other  in terested 
par t ies .  

T h e  in i t ia l  merchants negotiated t h e i r  agreements d i rec t ly  w i t h  t h e  
p r o p e r t y  managers. D u r i n g  recent  years, it has become much more common 
t o  purchase a c a r t  o r  shop f rom an ex is t ing  merchant o r  vendor.  P r io r  t o  
t h e  pas t  two o r  t h r e e  years, t h e  negotiations f o r  t h e  purchase o f  a c a r t  o r  
shop was s t r i c t l y  a mat ter  between t h e  ex i s t i ng  owner and t h e  prospect ive 
purchaser .  WDC Ventures  did not  par t i c ipa te  i n  these negotiations and f rom 
all indicat ions made no addit ional assessment o r  premium demand i n  approval  
of t h e  t rans fe r .  

The re  is no evidence t h a t  WDC Ventures  charged any  premium o r  lump 
sum payment f rom a new merchant p r i o r  t o  t h e  p a s t  two o r  t h ree  years. T h e  
pract ice o f  p lac ing a premium on a new merchant 's agreement and t h e  
requirement o f  payment o f  a percentage o f  t h e  p r o f i t  made b y  a merchant on  
resale, apparent ly  began a t  approximately t h e  same time. I n  addit ion t o  these 
pol icy changes b y  WDC Ventures, a morator ium on c a r t  o r  shop resales was i n  
existence f o r  approximately one year  ending i n  March, 1988. When t rans fe rs  
of ownership were  again permit ted, a condi t ion o f  approval  b y  WDC Ventures  
was t h e  payment o f  50 p e r  cent  o f  any gain realized b y  t h e  seller. 

D u r i n g  t h e  time premiums have been placed on t h e  ln ternat ional  Market  
Place License and Opera t ing  Agreement, t h e r e  is d i rec t  evidence o f  a h igh  
f i g u r e  o f  $40,000 f o r  a food serv ice ou t le t  and  a low f i g u r e  o f  $2,500 f o r  a 
c a r t  se l l ing tou r i s t  souvenirs .  Location w i th in  t h e  complex appears t o  be  t h e  
pr imary  considerat ion i n  a r r i v i n g  a t  t h e  premium f i g u r e .  



T h r o u g h  conversat ions w i t h  t h e  merchants and examination of t h e  license 
and opera t ing  agreements, it was learned t h a t  t h e  amount o f  minimum monthly  
ren t  f o r  a ca r t  vendor  varies from a h igh  o f  $5,200 t o  a low o f  $1,200. The  
location o f  t h e  c a r t  w i t h i n  t h e  Internat ional  Market  Place is t h e  one fac tor  
most determinat ive o f  t h e  amount. Minimum monthly  r e n t  f o r  merchant shops 
range from a h igh  o f  $10,000 t o  a low o f  $2,500. For  t h e  most par t ,  these 
f igures  are  based on location b u t  i n  some instances, t h e  t y p e  o f  en terpr ise  is 
considered. 

The  amount o f  t h e  percentage l icense fee must also b e  considered i n  t ha t  
t h e  month ly  payment t o  WDC Ventures  i s  t h e  greater  of t h e  minimum f i g u r e  
re fe r red  t o  above o r  a percentage o f  t h e  gross sales as determined by t h e  
formula set ou t  i n  t h e  agreement. These f i gu res  range f rom 10 p e r  cent  t o  
15 p e r  cent  w i t h  a major i ty  o f  t h e  agreements a t  t h e  15 p e r  cent  f igures .  
Most of t h e  10 p e r  cent  agreements are  food serv ice establishments and  also 
p rov ide  f o r  graduated increases of t h e  percentage amount. 

WDC Ventures also requi res a secur i ty  deposit  w i th  t h e  amount quoted i n  
each agreement. Of t h e  various agreements available f o r  inspect ion by t h e  
Bureau, v e r y  few p rov ided  a deposit  o f  t h e  same amount. Of t h e  agreements 
examined, t h e  h ighest  secur i ty  deposit  r equ i red  was $28,480 and t h e  lowest 
$1,285. T h e  basis f o r  these f i gu res  could not  be  determined. It is r a r e  tha t  
a secur i ty  deposit  is re funded t o  a merchant.  It is probable t h a t  such 
deposits a re  credi ted t o  t h e  account o f  t h e  new owner i n  t h e  event  of a sale 
b y  t h e  merchant. 

T h e  te rm o r  length o f  t h e  var ious agreements under  which t h e  merchants 
operate are  exc lus ive ly  on a month-to-month basis f o r  vendor  car ts  and  i n  
some instances t h e  small merchant shops are l imited t o  month-to-month 
dura t ion .  Other  agreements f o r  small merchant shops are  f o r  much longer 
terms and in a t  least one instance, a pe r iod  of 20 years.  

t h e  fo rm 

1 .  

2 .  

3. 

4. 

5. 

6. 

7. 

8. 

T h e  general form of these agreements are  similar i n  t h e i r  provisions, t h e  
on ly  substant ial  d i f ference being t h e  items inser ted i n  t h e  b lanks contained i n  

. These matters general ly inc lude t h e  fol lowing: 

Name and address of merchant.  

Legal e n t i t y  o r  capacity o f  merchant.  

Guarantor,  if any.  

Late payment charge (general ly  12% p e r  annum). 

Descript ion of merchant 's o the r  businesses w i th in  one mile o f  t h e  
Internat ional  Market Place. 

Descript ion of t h e  merchant 's premises, usual ly i n  square feet, o r  
space w i th in  t h e  Internat ional  Market  Place. 

A prov is ion f o r  payment f o r  t h e  merchant's fa i lu re  t o  open. 

A prov is ion f o r  the  payment o f  a share of common expenses. 



C O M M E R C I A L  L E A S E S  A N D  O P E R A T I N G  L I C E N S E S  I N  H A W A I I  

9. A general statement o f  business use o r  merchandise t o  be sold. 

The foregoing provisions are general ly found in  commercial contracts, 
and i n  va ry ing  forms, they  a re  contained in  the  agreements hereaf ter  used 
f o r  comparison in  t h i s  s tudy .  



Chapter  3 

COMPARISON OF THE INTERNATIONAL MARKET PLACE 
LICENSE AND OPERATING AGREEMENT WITH OTHER 

AGREEMENTS IN  GENERAL AND LOCAL USE 

I n  l i g h t  o f  t h e  concerns expressed i n  S .C.R.  No. 235, S.D.  1, H.D. 1, 
t h e  areas i n  t h e  agreements o f  greatest  concern can b e  grouped in to  t h e  
fo l lowing categories: 

(1) Premiums payable t o  WDC Ventures; 

(2) Merchant 's r i g h t  t o  t rans fe r  o r  assign; 

(3) Minimum and percentage license fees; 

(4) Secur i ty  deposits; and  

(5) Term o f  t h e  agreement. 

Questions such as whether  t h e  merchants a t  t h e  ln ternat ional  Market  
Place operate under  oppressive business pract ices o r  su f fe r  inequit ies i n  t h e i r  
commercial agreements become a quest ion o f  degree. Accordingly ,  it may be  
he lp fu l  t o  compare t h e  l icensing agreements i n  fo rce  a t  t h e  ln ternat ional  
Market  Place w i th  o the r  agreements and pract ices i n  general and local use. 
Th i s  comparison is made b y  t h e  Table tha t  fol lows and concludes w i th  a 
discussion o f  t h e  application o f  bo th  t h e  w r i t t e n  agreement and actual 
pract ices i nvo l v ing  t h e  f i v e  c r i t i ca l  areas ident i f ied  above. 

As discussed i n  chapter  4, t h e  agreement between t h e  merchants and t h e  
ln ternat ional  Market  Place does not  fa l l  w i th in  t h e  de f in i t ion  o f  what is 
general ly  considered a lease. T h e  more probable character izat ion is t ha t  
these agreements are  licenses and commonly re fe r red  t o  as operat ing 
agreements o r  concessions. L i t igat ion against t h e  ln ternat ional  Market  Place 
has been in i t ia ted  b y  some merchants i n  t h e  Un i ted  States D is t r i c t  C o u r t  f o r  
t h e  D is t r i c t  o f  Hawaii contending, among o the r  th ings,  t h a t  some o f  t h e  
agreements were f ranchises under  Hawaii state law, an issue which is beyond 
t h e  scope o f  t h i s  s tudy .  

Th i s  chapter  compares t h e  var ious prov is ions of t h e  agreement used a t  
t h e  ln ternat ional  Market  Place, inc luded as Appendix D, w i t h  l icensing o r  
concession agreements i n  general and local use. 

More specif ical ly,  t h e  fo l lowing table compares t h e  66 areas covered b y  
t h e  " Internat ional  Market  Place License and Operat ing Agreement" w i th  
prov is ions contained i n  l icensing agreements used by two o the r  shopping 
centers i n  t h e  Waikiki area, as well as prov is ions i n  a s tandard  form 
agreement contained i n  a legal publ icat ion which is recognized nat ional ly.  

As used i n  t h e  table, t h e  entr ies "same", "same general prov is ions"  o r  
"no  similar p rov is ion"  re fe r  t o  t h e  prov is ion hav ing  tha t  same number i n  t h e  
Internat ional  Market  Place agreement. 
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Reloca t ion .  Landlord can 10. Landlord may requ l re  
relocation on payment of 
renovat ions t o  new 
l oca t i on .  

10. Relocation on mutual 
agreement on ly ,  o ths rw l ss  
merchant may te rmina te  
agreement. 

10. Land lo rd  must approve. 
r e q u l ~ e  ~ e l o c a t l o n  on 30 
days' n o t i c e  snd payment 
o f  cos t s  o f  movlng b u t  
merchant must pay cos t  o f  
any remodel lng  o f  new 
loca t ion .  Landlord can 
t e r n l n a t s  I lccnse i f  
merchant refuses t o  
r e  Ioca t e .  

Changes and Add l t l ons  t o  
Buildings. Landlord 
reserves r i g h t  t o  a l t e r ,  
remove, o r  add bu i  ld lngs .  

11. No s i m i l a r  p rov l s l on .  

12. Same general p r o v i s i o n ,  

11. NO s i m i ~ e r  p r o v l s l o n .  

12. Sane general p r o v i s i o n .  F l x t u r e s  and Alterations. 
Requires new o r  
recond l t loned f i x t u r e s  
and land lo rd  consent f o r  
any a l t e r a t l o n s .  

12. Same general p r o v l s l a n  

Bonds. Bond o r  proof  o f  
a b i l i t y  t o  pay c o n t r a c t o r  
requ i red  be fo r s  any 
cons t ruc t ion .  

13. No s l m i l s r  p rov l s l on .  1 3  No s l m i l a r  p rov i s l on .  

4 .  NO s i m i l a r  p r o v l s l o n .  

13, Same genera I p r o v i  siorl .  

I .  S~me general p rov i s i on .  Removal and Restoration 
by Licensee. Removal o f  
ImPrOvementS du r i ng  term 

4  F l x t u r e s  must be approved 
by l and lo rd  and cannot be 
removed I f  b u i l t  i n t o  o r  
fastened t o  the  premises. r equ i res  l and lo rd ' s  

Consent. Merchant must 
remove a t  end o f  term and 
r e p a l r  any damage. 

Maintenance o f  Bu i l d i ng .  
Landlord t o  make 
s t r u c t u r a l  r e p a i r s  except 
when caused by negl igence 
o f  merchant. 

15. No s i m l l a r  p rov l s l on .  15. No s lml  t a r  p rov i s i on .  15. Wa simi  l s r  p r o v i s i o n .  

16. Merchant s h a l l  pay a l l  
cos t s  o f  f i l l l n g  premlses 
f o r  business. 

17. Same general  p rov l s l ons .  

16. No s i m i l a r  p r o v l s i i m .  

17. Same general p r o v i  sian.  

Repairs b y  i lcensee.  
Merchant t o  make a1 1 b u t  
s t r u c t u r a l  repairs. 

Operat lon o f  B ~ s l n e s s .  
Requires good f a i t h  
e f f o r t  t o  o b t a i n  msxlmum 
gross r e c e i p t s  and g l ves  
l and lo rd  ve to  over  
methods o f  opera t ion .  

17. Requires s u f f l c l e n t  s tock 
and hours o f  ope ra t i on  t o  
p r o p e r l y  serve customers. 



tmployee's Custumes and 
Cooldlrcc lmployccs o f  
m e r c h a n t s  sublmct t o  

18. same general p r o v i s i o n  
i nc l ud ing  r i g h t  o f  
l and lo rd  t o  te rmina te  any 
employee o f  merchant. 

18. Merchants' employees 
s h a l l  be neat  and 
s u i t a b l y  dressed. 

18. No 61m11ar p r o v i s i o n .  

general a p p r o ~ a t  o f  
l and lo rd  and merchant 
agrees t o  h o l d  l and lo rd  
harmless. 

P icke t ing .  P icke t  o f  
merchant grounds t o  
te rmina te  o r  r e s t r i c t  
merchant's a c t i v i t y .  

19. No s i m i l a r  p rov i s i on .  19. No s i m i l a r  p rov i s l on .  19. No s l m i l a r  p r o v i s i o n ,  

20. No s i m i l a r  p r o v l s i o n ,  

21. Same general p r o v i s i o n .  

Storage. Space f o r  
s torage o r  c l e r i c a l  work 
on premises denied o r  

20. Storage space provided a t  
charge pe r  square foo t .  

20. Same general p rov i s i on .  

r e s t r i c t e d .  

Rules and Regulat ions.  
Rules and regu la t i ons  a re  
p a r t  o f  agreement and 
merchant i s  i n  d e f a u l t  
f o r  fa1 l u r e  t o  comply. 

Compliance w i t h  Law. 
Merchant agrees t o  comply 
w l t h  spp l i cab le  law and 
Indemnify l and lo rd  f a r  
fa1 lu re .  

21. Employees o f  merchant t o  
comply w l t h  a i l  r u l e s  and 
regu la t i ons  o f  land lo rd ,  

21. Same general  p rov i s l on .  

22. Same general p rov I s l on .  22. No s i m l l a r  p rov i s l on .  22. Same general  p rov i s i on .  

ReGordatlon o f  Sales and 
Cash Reg is te rs .  Merchant 
must record a l l  sa les and 
n o t i f y  l and lo rd  i n  a l l  
mat ters p e r t a l n l n g  t o  
r eg l s te r s .  

23. A l l  customer records a re  
p rope r t y  o f  land lo rd .  
Merchant must remi t  a l  l 
PeCeiDtS t o  l and lo rd  

23. Gross sates recorded on 
forms supp l led  by 
land lo rd .  

23. No s l m i l a r  p r o v i s l o n .  

d a i l y ;  

Gross Sales. Percentage 
l i cense  fee based on 

22. Percentage fee  o f  gross 
sa les  less  re tu rns  and 
a I  Iowances. 

24. No s i m i l a r  p rav t s l on .  24. Same general p r o v i s i o n .  

t o t a l  r e t s i  l set l ing  
o r i c e  less  Customer 
Ered i ts ,  se t t lements  f o r  
loss  o r  damage and exc ise  
tax .  

Refund o f  Shopper's 
Purchases. Merchant w l  l l 

25. No s i m l l a r  p rov l s i on .  25. No s l m l l a r  p rov i s i on .  25. No s i m l l a r  p r o v i s i o n .  

26. Same general  p r o v i s l o n .  

refund f o r  purchases made 
by l and lo rd  s  
i n v e s t l g a t l v e  shoppers. 

26. NO p r o v l s l o n  f o r  annusl 
r epo r t .  

Reports by Llcensee. 
Report and payment o f  
percentage l i cense  fee 
due before 10th o f  month. 
Annual r epo r t  due before 
February 28. 

26. Landlord t o  rece lve  t o t a l  
o f  gross sales d a l l y  w l t h  
se t t lement  on 15th o f  
each month. 
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49. Covenant Not t o  Compete. 
Merchant w i l l  no t  engage 
I n  s i m i l a r  business 
w i t h l n  one m i l e .  

49. Same general p rov l s l on .  
v i o l a t i o n  termlnates 
agreement. 

50. Same general p rov l s l on .  

49. No s i e l i a r  p rov i s l on .  49. No s i m l l a r  p r o v l s i o n  

50. Same general  p rov l s l an .  50. Same general p rov i s l < rn  50. Access t o  Premises. 
~ a n d l o ~ d  may en te r  
p r e m l ~ e s  t o  r opa l r ,  
Inspect  o r  show. 

51. U t l l l t y  Malns. Hay be 
loca ted  ss  necessary. 

51. Same general p rov l s l on .  

52. No s l m l i s r  p rov i s l on .  

51. No s i m i l a r  p r o v i s i o n .  

52. Same general  p r o v i s i o n  

51. No s l m l l a r  p rov i s i on .  

52. No s l m i l a r  p rov i s i on .  52. A r b l t r a t l o n .  As 
p rescr ibed  by Chapter 
658, Hawal 1 Revised 
Sta tu tes .  

53. ( a )  Nonpayment. 

( b )  Assignment. 

53. ( a )  Fa1 i u r a  t o  perform. 

( b )  Fs i  i n r e  o f  payment. 

53. De fau l t  by Licensee. 53. ( a )  Breach o f  agreement. 

( b )  F a i l u r e  o f  payment. 

(C)  B~nkrUptCy.  

( d l  Insolvency. 

Insolvency. 
l a )  assignment f o r  

benef I t o f  
c r e d i t o r s .  

( c )  V i o l a t i o n  o f  r u l e s  
and regu la t i ons .  

bankruptcy, 
appointment o f  
r ece i ve r  o r  levy  
sga lns t  I n te res t s .  

( e )  Assignment f o r  
benef I t o f  
c r e d i  t o r s .  

( b )  Conv lc t lon  o f  
fe lony .  I f )  Appointment o f  

r ece i ve r .  

( 9 )  Attachment o f  
assets.  

( c )  Abandonment. 

I d )  Non-payment. 

( 6 )  Falsifying 
statements. 

( f )  F a l l u r e  t o  perform. 

54. Rsmedles. Landlord has 
r l g h t  o f  se l f -he lp ,  and 
r e - l e t ,  has l i e n  w l t h  
power o f  sa le.  Merchant 
t o  pay a t  I costs.  

54. Landlord has r i g h t  t o  
te rmina te  f o r  d e f a u l t s  
I l s t e d  I n  parsgraph 53. 

54. (.andlord may to rmine to  in 
3 days f o r  f a i l u r e  o f  
payment, o l h e w i s o  o n l y  
a f t e r  3 days' n o t i c c  from 
l and lo rd  t o  tenant  i n  

54. Landlord r e t a i n s  r i g h t s  
o f  se l f - he lp ,  r i g h t  t o  
w i t h h o l d  funds from f i n a l  
se t t lement  and a l l  o t he r  
remedies a t  law o r  
equ i t y .  1.andIord has 
l i e n  on a l l  p r o p e r t y  o f  
merchant. 

55. Nonwaiver. Waiver must 
be i n  w r l t l n g .  Waiver o f  
one r i g h t  n o t  Waiver o f  
others.  

55. Same general provlson.  55. No s l m l l a r  p rov l s i on .  55. No s l m l l a r  p rov l s i on .  
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A review o f  t h e  foregoing table reveals tha t  many o f  t h e  paragraphs are 
inc luded o r  exc luded p u r e l y  as a mat ter  o f  s t y le  of t h e  d r a f t e r .  Of  t h e  
numbered paragraphs where no similar prov is ion is f ound  i n  o ther  forms o f  
agreement, t h e  reason i n  some cases is because t h e  basic topic  is adequately 
covered i n  o the r  paragraphs o f  t h e  same agreement. 

O the r  d i f ferences inc lude paragraphs I! and 15 which g i ve  t h e  
ln ternat ional  Market  Place t h e  r i g h t  t o  repair ,  al ter,  remove o r  add bui ld ings.  
Due t o  t h e  t r a n s i t o r y  na ture  o f  t h e  improvements i n  t h e  ln ternat ional  Market  
Place, t h i s  would be  necessary o r  desirable, whereas t h e  o the r  s t ruc tu res  
covered by t h e  comparison agreements are  o f  a considerably more permanent 
na ture .  I n  addit ion, as discussed i n  chapter  4, provis ions such as these may 
also have been inc luded t o  avoid any implication t h a t  t h e  l icensing agreement 
was real ly  a lease. 

Paragraphs 19 and 30 per ta in  t o  p icke t ing  and t h e  common areas. Both 
t h e  merchants and t h e  customers o f  t h e  ln ternat ional  Market  Place stand 
almost shoulder t o  shoulder i n  most areas and these prov is ions seem on ly  
logical under  such circumstances and may well be  o f  l i t t l e  o r  no importance i n  
a d i f f e r e n t  commercial environment.  

T h e  prov is ions cover ing  subrogat ion r i g h t s  i n  paragraph 40, of f -se t  
statements i n  paragraph 47, subordinat ion and attornment i n  paragraph 48, 
and t h e  change o f  name i n  paragraph 60 of  t h e  ln ternat ional  Market  Place 
Agreement have no simi l iar statements i n  t h e  o ther  documents used f o r  
comparison. T h e  l i ke ly  reason f o r  t h i s  is t h e  d i f ference i n  t h e  ownership of 
t h e  real p r o p e r t y  o r  t h e  prov is ions i n  under l y ing  agreements between t h e  
actual owners and  t h e  or ig ina l  lessee. 

T h e  ln ternat ional  Market  Place Agreement also contains prov is ions f o r  
a rb i t ra t ion  i n  paragraph 52, non-waiver of r i g h t s  i n  paragraph 56, and 
prov is ions t h a t  t h e  capt ions i n  t h e  agreement have no l imi t ing e f fec t  i n  
paragraph 65. These clauses seem t o  be  f a i r l y  s tandard and  i n  general use 
i n  d r a f t i n g  contracts.  T h e  fa i lu re  t o  include these prov is ions i n  o the r  
agreements appears t o  be  a mat ter  o f  d r a f t i n g  sty le.  

Paragraph 63 o f  t h e  ln ternat ional  Market  Place Agreement prov ides tha t  
t h e  agreement shall be  b i n d i n g  on t h e  heirs, successors, executors, 
administrators, and assigns o f  t h e  part ies, subject however t o  t h e  rest r ic t ions 
contained i n  paragraph 45. T h e  provisions o f  paragraph 63 are  almost 
un iversa l l y  inc luded i n  commercial agreements w i th  t h e  except ion o f  licenses 
and personal services contracts.  I n  these instances and where t h e  agreement 
i t se l f  p roh ib i ts  assignments as i n  t h e  case o f  t h e  comparison agreements, t h e  
clause f o r  b ind ing  ef fect  has no f i e ld  of operat ion. 

Based on information f rom available sources, eve ry  merchant a t  t h e  
ln ternat ional  Market  Place operates under  substant ia l ly  t h e  same fo rm o f  
agreement. It was repor ted  t h a t  a su i t  f i led  on October 11, 1988, i n  state 
c o u r t  (Hawaii F i r s t  C i r cu i t ,  C i v i l  No. 88-3154-10) represents rough ly  85 p e r  
cent  o f  t h e  ln ternat ional  Market  Place merchants. T h e  complaint i n  t h e  case 
alleges tha t  a of t h e  month-to-month licenses except  fo r ,  essential ly, 
location, ren t  and commencement dates are t h e  same," and tha t  "all o f  t h e  
def in i te- term licenses are, essential ly, t h e  same except as t o  location, r e n t  
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and  commencement date." Case No. 88-00706 DAE was f i l ed  September 23, 
1988 i n  t h e  Uni ted States D is t r i c t  Cour t  f o r  t h e  D is t r i c t  o f  Hawaii on  behalf  o f  
10 food service merchants a t  In ternat ional  Market  Place. Th is  su i t  is based 
on a "License and Opera t ing  Agreement" s igned by each merchant which i s  
ident ical  t o  t h e  o thers  except  f o r  prov is ions such as premium, rent, location 
and  commencement date. 

A close examination o f  t h e  sources re fe r red  t o  above reveals tha t  al l o f  
t h e  food service merchants who are  p la in t i f f s  i n  t h e  federal  cou r t  action 
operate under  a l icense and  operat ing agreement ident ical  t o  Appendix D. A 
comparison also reveals t h a t  each o f  t h e  shop merchants w i th  a def in i te  te rm 
and who are p la in t i f f s  i n  t h e  state cou r t  action re fe r red  t o  above also operate 
under  a license and operat ing agreement ident ical  t o  Appendix D. Other  c a r t  
vendors and shop merchants operate under  a more recent  o r  rev ised fo rm o f  
agreement and al l  a re  on a month-to-month basis. T h e  di f ferences i n  these 
t w o  forms of agreements relate t o  t h e  payment o f  taxes, assessments, 
ut i l i t ies,  and repai rs  and all o ther  paragraphs o f  t h i s  rev ised fo rm are  
ident ical  t o  Appendix D. 

Conversations w i t h  representat ives o f  t h e  Centra l  Merchants Associations 
f u r t h e r  revealed tha t  some o f  t h e  f i v e  basic areas o f  content ion by t h e  
merchants l i s ted  above ar ise f rom alleged pract ices engaged i n  b y  WDC 
Ventures  and some f rom t h e  prov is ions o f  t h e  License and Opera t ing  
Agreement. Each o f  t h e  f i v e  topics w i l l  b e  discussed in t u r n  beg inn ing  w i t h  
t h e  premiums requ i red  b y  WDC Ventures on t h e  s ign ing  o f  t h e  agreement and 
on approval of a t rans fe r  o r  assignment o f  t h e  agreement by t h e  merchant.  
As prev ious ly  indicated, t h i s  pract ice has ex is ted f o r  approximately 2 t o  3 
years. Al though t h e  two o ther  agreements i n  local use used f o r  comparison 
purposes re fer red  t o  i n  t h e  table contained no prov is ion f o r  a premium, it 
was learned f rom interv iews w i t h  o the r  p r o p e r t y  managers tha t  t h e  pract ice o f  
cha rg ing  a premium upon t h e  s ign ing  of an agreement of t h i s  t y p e  i s  a 
common pract ice i n  Waikiki. 

Generally, t h e  charg ing  o f  premiums and  t h e  requirement o f  addit ional 
payment f o r  approval  of t r ans fe r  o r  assignment o f  t h e  l icense is a s tandard  
pract ice and is known as a " recapture o f  p r o f i t s  clause" i n  similar t y p e  
agreements. T h e  sever i ty  o f  some o f  these clauses is seen i n  t h e  guidel ines 
suggested f o r  t h e  landlord's a t to rney  found  i n  t h e  Pract is ing Law Ins t i t u te  
publ icat ion "Commercial Real Estate Leases 1988". Mi l ton R. Friedman, 
chairman. Friedman caut ions at torneys t o  inc lude a prov is ion i n  t h e  
agreement t ha t  i f  t h e  tenant  assigns o r  sublets, any p r o f i t  realized by t h e  
tenant  f rom charg ing  a h ighe r  r e n t  must b e  shared w i t h  t h e  landlord.  T h e  
concluding sentence a t  page 912, p rov ides :  

A l l  considerat ion received by  t h e  tenant  from an assignee o r  
subtenant must be inc luded as r e n t ,  i n c l u d i n g  key money, bonus 
money, payments i n  excess o f  f a i r  market va lue  f o r  serv ices,  assets, 
f i x tu res ,  inventory,  accounts, goodwi l l ,  equipment, f u rn i t u re ,  
general i n tang ib les ,  c a p i t a l  s tock o r  e q u i t y  ownership. 

Th i s  indicates t h a t  t h e  charge of an in i t ia l  premium and on approval  of a 
t rans fe r  o r  assignment is no t  uncommon, and t h e r e  is no evidence t h a t  t h e  
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charges o r  requirements of WDC Ventures ~n t h i s  rega rd  are any more o r  less 
onerous than o the r  simi lar agreements o r  pract ices. 

T h e  second topic  of merchant objection is t h e  landlords'  refusal t o  allow 
a t rans fe r  o r  assignment of t h e  merchant 's in te res t  except upon terms which 
t h e  merchants contend are explo i t ive.  As discussed above, prov is ions f o r  
" recapture o f  p r o f i t s  clauses" would appear t o  be  i n  general use. The  
percentage o f  p r o f i t s  o r  whether  a n y  t rans fe r  o r  assignment is allowed a t  al l  
would appear t o  be a matter o f  negotiation between t h e  par t ies.  Tha t  WDC 
Ventures requi res t h e  payment of 50 p e r  cent  o f  any gain by t h e  merchant t o  
approve t h e  assignment seems t h e  most considerate o f  t h e  agreements i n  local 
use. One o f  t h e  local agreements re fe r red  t o  i n  t h e  above table c lear ly  
prov ides t h a t  t h e  merchant wi l l  not  assign o r  sublet .  The  o ther  agreement i n  
local use states t h a t  any assignment is vo id and terminates t h e  agreement 
immediately. The  manager o f  one of Hawaii's large shopping centers repor ted 
t h a t  t h e  agreement i n  use a t  t ha t  complex also p rov ided  f o r  a 50 p e r  cent 
recapture o f  p ro f i t s .  

T h e  t h i r d  quest ion re fers  t o  t h e  amount o f  t h e  minimum license fee and 
t h e  percentage l icense fees. The  range o f  these fees was not  seen as 
seriously objectionable by t h e  merchants and vendors a t  ln ternat ional  Market  
Place o r  any o f  t h e  o ther  par t ies in terv iewed.  T h e  minimum license fee o f  
one similar Waikiki concern is $1,800 and t h e  percentage license fee is 12 p e r  
cent.  A major va r i e t y  s tore i n  t h e  area's largest  shopping center has no 
minimum fee b u t  requ i res  a percentage license fee between 30 and 35 p e r  
cent.  F u r t h e r  in te rv iews w i t h  p r o p e r t y  managers i n  Waikiki  revealed t h a t  i n  
some o f  t h e  least desirable locations, minimum license fees are  i n  t h e  $300 t o  
$500 range w i t h  no percentage fee charged a t  al l .  

The  general range o f  t h e  minimum and percentage fee i n  o ther  
jur isd ic t ions is subject t o  a number o f  d iverse  factors.  I n  al l  cases, t h e  one 
factor  of major concern is location. T h e  o ther  items f o r  consideration are 
t r a f f i c  volume, sales volume, merchant 's "mark-up", cost o f  i nven to ry  and 
competition o f  bo th  t h e  merchant and t h e  landlord.  These factors are 
general ly used t o  a r r i v e  a t  t h e  percentage fees f o r  supermarkets a t  1-1/2 t o  
2, apparel a t  4 t o  8, jewelry  a t  7 t o  10, g i f t s  a t  8 t o  10, mi l l inery  a t  10 t o  
12, and p a r k i n g  lots a t  40 t o  60.2 These percentage f i gu res  are  a national 
average and f o r  purposes of comparison, t hey  are  somewhat less than t h e  12 
t o  15 p e r  cent  charged a t  ln ternat ional  Market  Place. 

Secur i ty  deposits at t h e  ln ternat ional  Market  Place general ly  a re  in t h e  
$4,000 t o  $6,000 range. I n  comparison, one similar local pract ice requi res a 
secur i ty  deposit  o f  t w o  months' minimum r e n t  w i t h  a minimum r e n t  o f  $1,800 
p e r  month. A second local concern requ i res  a secur i ty  deposit  of $1,000. 

The  remaining area of major concern t o  t h e  merchants is t h e i r  lack o f  
securi ty,  t h e  te rm o f  t h e  agreement and t h e  prov is ions f o r  terminat ion. As 
discussed i n  chapter  4, one of t h e  t radi t ional  character is t ics of a license is 
tha t  i t  is terminable a t  w i l l  b y  e i ther  p a r t y .  Indeed t h i s  is t h e  common law 
ru le  i n  t h e  absence o f  an agreement t o  t h e  con t ra ry .  T h e  ln ternat ional  
Market  Place Agreement ant ic ipates e i ther  a month-to-month license o r  an 
agreement f o r  a te rm o f  years. The  fo rm of t h e  agreement contains b lanks t o  
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be  f i l led  i n  t o  re f lec t  t h e  te rm o f  t h e  par t icu lar  agreement, Th is  same 
approach is used in  al l  o ther  agreements both  local and in  general use. 

It is estimated t h a t  ove r  90 p e r  cent of t h e  merchants operate under  a 
month-to-month agreement and under  ex is t ing  law e i ther  p a r t y  can legal ly 
terminate t h e  agreement on one month not ice t o  t h e  o ther .  T h e  o ther  
agreements f o r  a per iod  o f  years are not  as c r i t i ca l  on t h e  subject o f  
terminat ion. 

I n  comparison, one o f  t he  agreements i n  local use contains t h e  same 
general provis ions as does t h e  lnternat ional  Market  Place Agreement. T h e  
second agreement in local use provides f o r  a month-to-month te rm b u t  also 
states tha t  e i ther  p a r t y  can terminate on seven days'  notice. The fo rm o f  
agreement i n  general use leaves t h e  te rm and not ice o f  terminat ion f o r  
negotiation between t h e  part ies. 

I n  summary, t h e  pol icy and actual pract ices o f  WDC Ventures i n  t h e  
administrat ion o f  t h e  agreements a t  ln ternat ional  Market  Place do not  appear 
t o  be f a r  removed f rom t h a t  o f  o ther  p r o p e r t y  managers and owners. 
Likewise, t h e  comparison o f  t h e  provis ions o f  t he  wr i t t en  agreements 
contained in t h e  above tab le  indicates t h a t  t h e  terms of t h e  lnternat ional  
Market Place Agreement a re  i n  many instances less oppressive, explo i t ive o r  
un fa i r  t han  the  others used f o r  comparison. 

T h e  complaints f i led  i n  the  pending l i t igat ion o f  these matters make 
allegations o f  cer ta in conduct and representat ions on t h e  p a r t  o f  WDC 
Ventures and i t s  of f icers and agents which t h e  p la in t i f f s  claim led them t o  
expectations and actions t o  t h e i r  substant ial  detr iment.  These issues are 
beyond t h e  scope o f  t h i s  s tudy .  



Chapter  4 

CERTAIN REAL PROPERTY RELATIONSHIPS A T  COMMON LAW 

T h e  legal ef fect  o f  t h e  agreement between t h e  merchants a t  t h e  
Internat ional  Market  Place and WDC Ventures  must necessari ly inc lude a 
discussion o f  t h e  rules o f  common law and t h e i r  application t o  t h e  
" Internat ional  Market  Place License and Operat ing Agreement." T h e  r i g h t s  o f  
t h e  par t ies t o  these agreements wil l ,  i n  al l  cases, be  governed by t h e  rules 
o f  common law and ex is t ing  Hawaii state statutes re fe r red  t o  i n  t h i s  s tudy .  

Th i s  chapter  analyzes t h e  specif ic terms o f  t h e  agreement t o  determine i f  
t h e  document is p rope r l y  viewed as a lease o r  a license and t o  general ly  
discuss t h e  effects o f  such document on t h e  r i g h t s  o f  t h e  part ies. T h e  
poss ib i l i t y  t ha t  t h e  relat ionship o f  t h e  par t ies is based on something o ther  
than a lease o r  l icense is too remote t o  war ran t  any  f u r t h e r  def in i t ion than as 
contained below. 

Def in i t ions 

Eve ry  person who enters upon real p r o p e r t y  does so as e i ther  an owner, 
lessee, licensee, invi tee, adverse possessor, squat te r  o r  t respasser . '  Taken 
i n  reverse  o r d e r  o f  paramount r i gh t ,  a trespasser is def ined as one who 
intent ional ly  enters on  t h e  p r o p e r t y  o f  another w i thout  consent o r  lawfu l  
au tho r i t y  e i ther  express o r  implied.' A squat ter  is one who settles on pub l ic  
land f o r  t h e  purpose o f  acqu i r i ng  t i t l e  b u t  w i thout  p rope r  compliance w i th  
regulat ions. '  The  def in i t ion  o f  an adverse possessor is one who is i n  open 
and notor ious possession and  contro l  o f  real p r o p e r t y  under  color of t i t l e  i n  
opposit ion t o  t h e  t r u e  o w n e r . 9 n  inv i tee  is a person on t h e  premises o f  
another a t  t h e  express o r  implied inv i ta t ion  of t h e  la t te r  f o r  business 
purposes, f o r  mutual advantage, o r  f o r  p u r e l y  social purposes.5 A licensee is 
one who has a personal, revocable and unassignable pr iv i lege confer red  e i ther  
by w r i t i n g  o r  paro l  t o  d o  one o r  more acts on t h e  land of another w i thout  
possessing any estate o r  in te res t  i n  t h e  l and .6  A lessee is def ined as one 
who holds an in terest  o r  estate i n  land which is conveyed by a lease g i v i n g  
possession o f  t h e  land t o  t h e  exclusion o f  o thers  inc lud ing  t h e  owner. ' An 
owner o f  real p r o p e r t y  is t h e  person i n  whom is vested t h e  dominion ove r  and 
t i t l e  t o  t h e  fee w i th  t h e  r i g h t  t o  dispose o f  it as he  pleases.* 

D is t inc t ion  Between Lease and  License 

T h e  author i t ies are  un i fo rm i n  t h e  conclusion tha t  t h e r e  is a b road 
d is t inc t ion  between a lease o f  land and  a mere l icense. I n  most cases t h i s  
d is t inc t ion  between a lease and l icense is made w i thout  rega rd  t o  t h e  
poss ib i l i t y  o f  t h e  existence o f  an easement.' T h e  probable reason f o r  t h i s  
resu l t  is t h a t  bo th  a lease and an easement imply an in te res t  i n  t h e  land whi le  
a l icense does not  g i v e  an in te res t  i n  t h e  land i tse l f .  Regardless o f  i t s  t i t l e  
an ins t rument  wi l l  general ly  be character ized b y  t h e  manifest i n ten t  o f  t h e  
par t ies gleaned f rom considerat ion o f  i t s  en t i re  contents. ' '  For  t h e  purposes 
o f  t h i s  s tudy ,  t h e  discussion w i l l  b e  d i rec ted  toward  t h e  d is t inct ion between 
operat ing licenses and s tandard  commercial leases as those terms are  used i n  
Senate Concur ren t  Resolution No. 235, S.D.  1, H.D.  1. 
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If there  ex is ts  a single d is t ingu ish ing  fac tor  between a license and a 
lease, it is t ha t  a lease conveys an in te res t  i n  land and a license does no t . "  
The re  are, however, o ther  elements of bo th  a license and a lease which g i ve  
each a separate character and f i e ld  o f  operat ion. The  elements tha t  
d is t ingu ish  a lease f rom o ther  r i g h t s  of e n t r y  include tha t  a lease is 
undoubtedly  a "conveyance", conveying a lesser in te res t  than does a deed." 
A lease is said t o  be  a conveyance, g r a n t  o r  devise o f  rea l ty  f o r  a designated 
per iod  w i th  t h e  revers ion t o  t h e  g ran to r . "  O the r  author i t ies re fe r  t o  a lease 
as a contract  f o r  exclusive possession and p ro f i t s  o f  lands and tenements f o r  
a specif ied per iod  o r  a t  wi l l .  Except t o  make repai rs  and collect rent ,  t h e  
landlord has no r i g h t  of en t ry . ' "  

Leases are  f u r t h e r  d is t inguished by t h e  r u l e  now established i n  near ly  
all jur isd ic t ions tha t  a lease embraces t h e  doc t r ine  o f  implied covenant of 
qu ie t  enjoyment and peaceable p o s s e ~ s i o n ' ~  and  is regarded as an 
encumbrance on t h e  leased land."  I f  an agreement confers exclusive 
possession o f  t h e  premises o r  a por t ion  thereof  as against t h e  whole world, 
inc lud ing  t h e  owner, it is a lease. l7 

Having i n  mind t h e  foregoing a t t r ibu tes  o f  t h e  r i g h t  t o  en ter  upon land 
pu rsuan t  t o  a lease, it is easily concluded tha t  t h e  application of these rules 
means tha t  t h e  d is t inc t ive  feature o f  t h e  transact ions as a license vanishes a t  
once. These elements of exc lus ive possession by t h e  lessee, an in te res t  i n  
t h e  land and covenants o f  qu ie t  enjoyment and peaceable possession 
necessari ly r u l e  o u t  any possible conclusion t h a t  an agreement conta in ing one 
o r  more such prov is ions is a license. 

T h e  def in i t ion and nature  o f  a license a t  common law and followed 
w i thout  exception i n  al l  jur isd ic t ions is best stated t h a t  "A license i n  real 
p r o p e r t y  is def ined as a personal, revocable, and unassignable pr iv i lege,  
confer red  e i ther  b y  w r i t i n g  o r  parol, t o  do  one o r  more acts on land wi thout  
possessing any in terest  therein.'"' T o  f u r t h e r  def ine t h e  na ture  o f  a 
license, i t  is said t o  be  "merely a p e r m i s ~ i o n " ' ~  o r  "p r iv i lege i n  f avo r  o f  t h e  
l i c e n ~ e e . " ~ ~  A l icense is a " t r i v i a l  rightwz1 and  "a mere immunity f rom 
t respass . "zz  One c o u r t  character ized licenses as being merely a permi t  o r  
p r iv i lege t o  do what otherwise would be  un law fu l . z3  A license is " founded on 
personal conf idencez4 and, indeed, one o f  t h e  d is t ingu ish ing  character ist ics is 
t h a t  a license may always be  made by p a r ~ l . ~ '  T h e  author i t ies agree tha t  a 
l icense is revocable a t  the  pleasure o f  t h e  l icensor f i . e . ,  t h e  one who gave 
t h e  license) and is indivis ible, nonassignable, and not  exc lus ive .z6  It is 
general ly held t h a t  a t rans fe r  o f  t h e  estate of t h e  l icensor revokes t h e  license 
and tha t  a license is destroyed by an attempted t rans fe r  by t h e  l i c e n ~ e e . ~ '  
The re  i s  near un i fo rmi ty  i n  t h e  cases t h a t  a licensee, as such, has no  r i g h t  
o f  action against t h e  l icensor o r  t h i r d  persons who obs t ruc t  t h e  licensee's 
exercise o f  t h e  license pr iv i lege.  2 8  

The  p r imary  d is t ingu ish ing  fac to r  p rev ious ly  re fe r red  to, t h a t  a l icense 
does not  convey an in terest  i n  land, i s  based on t h e  fac t  t h a t  a l icense may 
res t  i n  parol .  Indeed, a license may ar ise b y  implication, t h r o u g h  silence, o r  
upon fa i lure of t h e  landowner t o  ob jec t . zg  Accordingly ,  a license does not 
create an in terest  i n  land su f f i c ien t  t o  b r i n g  it w i th in  t h e  statute o f  f r auds . "  
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Thus,  it is clear under  t h e  general rules o f  common law, tha t  a licensee 
has few r i gh ts  and l i t t l e  protect ion f rom t h e  whims of t h e  l icensor and as 
here inaf ter  discussed, i n  t h e  absence o f  a l icensing agreement conta in ing 
specif ic prov is ions t o  t h e  cont rary ,  t h e  licensee is essential ly wi thout  remedy 
under  t h e  common law f o r  perceived abuses by t h e  l icensor.  

Appl icat ion o f  t h e  Rules o f  Common Law t o  t h e  ln ternat ional  Market  Place 
License and Opera t ing  Agreement 

The  application of t h e  rules of common law, as set o u t  i n  t h i s  chapter,  
t o  t h e  prov is ions of t h e  agreement between t h e  various merchants and WDC 
Venture ,  dba ln ternat ional  Market  Place, is necessary t o  determine t h e  legal 
character  o f  t h e  re lat ionship between t h e  par t ies.  The  decisions a r e  uni form 
i n  concluding t h a t  t h e  inst rument  wi l l  be  character ized b y  t h e  manifest i n ten t  
o f  t h e  par t ies ra ther  than i ts  t i t l e  "License and Operat ing Agreement." Th i s  
is not  t o  say t h a t  t h e  designat ion "License and Operat ing Agreement" wi l l  
exc lude such a conclusion, b u t  on ly  t h a t  i t s  legal import  w i l l  r es t  on  what  
prov is ions are  contained w i th in  t h e  document i tse l f .  

T o  determine whether  t h e  agreement is a "lease," t h e  f i r s t  element t o  
consider is whether  i t  "conveys and in te res t  i n  land. "  Th i s  appears t o  be  
expressly  negated b y  t h e  prov is ions o f  paragraph 1 o f  the  terms and 
condit ions section of t h e  agreement t h a t  "Th is  License does not  g ive  you a n y  
leasehold in te res t  i n  t h e  real  p r o p e r t y  compr is ing ln ternat ional  Market  Place." 
A thorough reading o f  al l  t h e  prov is ions o f  t h e  agreement fai ls t o  reveal any  
o ther  words of g r a n t  o r  devise o f  rea l ty  so as t o  l imi t  o r  qua l i f y  these 
express terms t h a t  t he re  b e  no leasehold in te res t  i n  t h e  real p r o p e r t y .  

A second tes t  t o  determine if an agreement is a lease, is whether  t h e r e  
is a cont rac t  f o r  exc lus ive possession even as against t h e  owner. Again, t h e  
express terms o f  the  agreement beg in  w i th  th i s  prov is ion:  

1 .  Grant of License. We grant  you a non-exclusive l i cense t o  use 
t h e  Premises. 

The re  is f u r t h e r  reference i n  t h e  agreement t o  a "non-exclusive" r i g h t  
t o  use t h e  common areas. T h e  clear i n ten t  o f  these prov is ions is t h a t  t h e r e  
is no agreement f o r  exc lus ive possession and absent t h i s  element, t h e  
agreement would not  l i ke l y  be  cons t rued as a lease. 

A t h i r d  and f ina l  aspect t o  consider is t h e  general ly  accepted common 
law r u l e  tha t  a lease contains an implied covenant o f  qu ie t  enjoyment and 
peaceable possession. Or,  t o  restate t h e  r u l e  i n  t h i s  context,  if t h e r e  is no 
implied covenant o f  qu ie t  enjoyment and  peaceable possession, t h e n  t h e  
agreement is not  a lease. The  appl icat ion o f  t h i s  r u l e  means simply t h a t  t h e  
landowner wi l l  no t  d i s t u r b  t h e  possession o r  attempt t o  recover possession o f  
t h e   premise^.^' The re  is l i t t l e  room f o r  argument  i n  f avo r  o f  these implied 
covenants i n  view o f  t h e  express terms o f  t h e  agreement. 

Paragraph 10 o f  t h e  
Market  Place " t h e  r i g h t  
relocate t h e  Premises [o f  
al terat ions o r  addit ions 

Terms and Condit ions section gives t h e  ln ternat ional  
t o  relocate t h e  var ious  bui ld ings,"  " the  r i g h t  t o  
t h e  Merchant ]  t o  another  area,". " t he  r i g h t  t o  make 
t o  t h e  ln ternat ional  Market  Place, inc lud ing  t h e  
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removal o f  bu i ld ings  o r  por t ions thereof . "  T o  enforce these provisions, t h e  
agreement p rov ides  t h a t  if t h e  merchant should refuse, t h e  ln ternat ional  
Market  Place has " the  r i g h t  t o  terminate" t h e  agreement. 

A l l  o f  t h e  foregoing prov is ions contained i n  t h e  agreement between t h e  
merchants and t h e  ln ternat ional  Market  Place seem f u l l y  in tended t o  avoid t h e  
implication o f  any  o f  t h e  leasehold elements. Therefore, under  ex i s t i ng  
common law, t h e  agreement contains no prov is ions t o  war ran t  a conclusion 
t h a t  t h e  document is a lease. T o  t h e  cont rary ,  by i t s  express terms t h e  
logical conclusion is t h a t  t h e  agreement is not  a lease. 

Hav ing  reached t h e  foregoing conclusion, t h e  remaining a l ternat ive and 
t h a t  suppor ted  by t h e  great  weight  of au tho r i t y  is t ha t  t h e  agreement i s  a 
l icense and  subjects t h e  merchants t o  al l  t h e  common law restr ic t ions and  
l imitations imposed by t h a t  t y p e  o f  commercial relat ionship. 

If t h e  statements contained in t h e  Terms and Condit ions section o f  t h e  
agreement a re  t o  b e  g iven any weight  i n  establ ishing t h e  manifest i n ten t  o f  
t h e  part ies, then t h e  opening sentence t h a t  "we g r a n t  you a non-exclusive 
license" and t h e  closing paragraph reference t o  " th is  license", when 
considered w i t h  t h e  repet i t i ve  designat ion o f  t h e  agreement as a license and 
t h e  designat ion o f  t h e  par t ies as l icensor and licensee, indicates t h a t  t h e  
i n ten t  o f  t h e  par t ies i n  execut ing t h e  agreement was t o  create a license. 
Under  common law, t h i s  manifest in ten t ,  as i n  t h e  in te rpre ta t ion  o f  al l  
contracts, is essent ial ly t h e  cont ro l l ing  fac tor  which guides t h e  cour ts  i n  
determin ing t h e  r i g h t s  o f  t h e  par t ies under  such agreements. If t h e  use o f  
these words and phrases is seen as establ ishing t h e  i n ten t  o f  t h e  part ies, 
t hen  t h e  agreement is a license. 

I n  more specif ic terms, by express prov is ion t h a t  t h e  agreement does no t  
g i ve  t h e  merchant "any leasehold in te res t  i n  t h e  real p roper ty , "  t h e  indicat ion 
i s  t h a t  t h e r e  i s  on ly  a "personal p r iv i lege"  which i s  an a t t r i b u t e  of a license, 
t h a t  t h e  agreement can be  revoked b y  e i ther  p a r t y  a t  w i l l  o r  a t  least a f te r  30 
days '  notice, is borne o u t  b y  t h e  fac t  o f  a month ly  term which all t h e  more 
leads t o  t h e  conclusion t h a t  t h e  agreement is a license. T h e  rest r ic t ions and 
proh ib i t ions  on  assignment contained i n  t h e  agreement f u r t h e r  indicate t h a t  
t h e  document is a license. Th i s  appears inescapable i n  view o f  t h e  prov is ions 
t h a t  t h e  merchant may not  vo lun ta r i l y  o r  invo lun tar i l y  assign o r  sublicense 
a n y  por t ion  o f  t h e  premises w i thout  consent. Moreover, t h e  agreement 
prov ides t h a t  any  assignment t o  t h e  con t ra ry  "wi l l  be  void"  and t h e  merchant 
"wi l l  remain f u l l y  l iable under  t h e  license". 

Based on t h e  foregoing, under  common law, t h e  merchants a t  
ln ternat ional  Market  Place operate under  a mere l icense and are  subject t o  t h e  
express terms and condit ions set o u t  i n  t h e  agreement. Th i s  conclusion 
necessari ly excludes any  o f  t h e  implied covenants o f  qu ie t  enjoyment and 
peaceable possession o f  a landowner t o  t h e  holder  o f  a leasehold in terest .  

I n  simple terms. t h e  ln ternat ional  Market  Place merchants have no 
reasonable expectat ion under  t h e  document by which they  operate t o  claim any  
right t o  t e n u r e  beyond a month-to-month basis.  



Chapter  5 

THE LAW IN  HAWAII 

Ex i s t i ng  Hawaii Statutes and  T h e i r  Appl icat ion t o  Commercial Transact ions 

Statutes enacted b y  t h e  Hawaii State Legislature per ta in ing  t o  t h e  
land lord  and tenant  re lat ionship are c u r r e n t l y  d iv ided in to  a separate and 
d i s t i nc t  code govern ing  agreements i nvo l v ing  resident ial  p r o p e r t y  and all 
o ther  statutes which general ly  cover  commercial landlord and tenant  
agreements. T h e  former is c i ted  as t h e  Residential Landlord-Tenant  Code and 
was in i t ia l l y  enacted i n  1972 as chapter  521, Hawaii Revised Statutes. Section 
521-2 prov ides  t h a t  t h e  under l y ing  purposes and policies of t h i s  chapter  are: 

(1) To s i m p l i f y ,  c l a r i f y ,  modernize, and r e v i s e  the  law governing 
the  r e n t a l  o f  dwe l l i ng  u n i t s  and the  r i g h t s  and ob l i ga t i ons  o f  
landlords and tenants o f  dwe l l i ng  u n i t s ;  

( 2 )  To encourage landlords and tenants t o  main ta in  and improve the  
q u a l i t y  o f  housing i n  t h i s  State;  and 

(3) To r e v i s e  t h e  law o f  r e s i d e n t i a l  l and lo rd  and tenant by  
changing t h e  r e l a t i o n s h i p  from one based on the  law o f  
conveyance t o  a r e l a t i o n s h i p  t h a t  i s  p r i m a r i l y  con t rac tua l  i n  
nature .  

Section 521-8 prov ides  def in i t ions o f  var ious terms as used i n  chapter  
521 and def ines a dwel l ing u n i t  as "a s t ruc ture ,  o r  p a r t  o f  a s t ruc ture ,  which 
is used as a home, residence, o r  sleeping place b y  one person o r  by two o r  
more persons maintaining a common household, t o  t h e  exclusion o f  al l  o thers . "  
"Premises", under  section 521-8, "means a dwel l ing u n i t . "  A " landlord"  i s  
def ined as " the  owner, lessor, sublessor, assigns o r  successors i n  in te res t  o f  
t h e  dwel l ing u n i t "  and a " tenant"  is def ined as "any person who occupies a 
dwel l ing u n i t  f o r  dwel l ing purposes under  a renta l  agreement." 

Under  t h e  express terms o f  chapter  521, these prov is ions o f  law are  
specif ical ly d i rected toward  "govern ing  t h e  renta l  o f  dwel l ing un i t s  and t h e  
r i g h t s  and  obl igat ions o f  landlords and tenants o f  dwel l ing un i t s . "  Chapter  
521 does no t  app ly  t o  t h e  agreements re fe r red  t o  i n  S .C .R .  No. 235, S.D. 1, 
H.D.  1 .  

T h e  remaining s ta tu to ry  law o f  landlord and tenant  i n  Hawaii is f ound  i n  
chapter  666, Hawaii Revised Statutes, and consists almost exc lus ive ly  o f  
landlord remedies f o r  possession and  judgment f o r  r e n t  p lus  damages.' 

I n  p u r s u i n g  t h e  remedy f o r  possession, t h e  landlord is requ i red  t o  b r i n g  
t h e  action i n  t h e  d i s t r i c t  cou r t2  on  t h e  fol lowing s ta tu tory  g rounds:  

(1) Expi rat ion o f  t h e  tenancy; 

(2) Noncompliance w i t h  condit ions o r  covenants i n  t h e  lease;' 
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( 3 )  Existence of an act o r  condit ion which const i tutes a common 
nuisance as def ined b y  section 712-1270; o r  

(4) Nonpayment of r e n t . 6  

If t h e  landlord is successful, judgment is entered f o r  possession and 
costs and a w r i t  of possession is issued. '  T h e  ef fect  o f  t h e  w r i t  is t ha t  any 
cont rac t  o r  relat ionship of t h e  par t ies as landlord and  tenant  shall be  deemed 
t o  be  canceled and annul led. However, if before t h e  w r i t  is actual ly  issued, 
t h e  claims o f  t h e  landlord f o r  r e n t  a re  paid, then a w r i t  o f  possession based 
on nonpayment w i l l  be  stayed.' 

Other  sections o f  chapter  666 deal w i th  t h e  va l i d i t y  o f  o ra l  leases o f  less 
than  one year  dura t ion"  and prov is ions tha t  t h e  landlords r i g h t s  shall not  be  
pre judiced b y  acceptance o f  ren t  d u r i n g  l i t igat ion f o r  possession." 
Amendments enacted i n  19W added provisions au thor iz ing  t h e  cou r t  t o  requ i re  
d isputed ren ts  be  paid in to  cou r t .  l2 

Al l  o ther  sections of chapter  666 are procedural  i n  na tu re  and relate t o  
jur isd ic t ions,  service, and r e t u r n . "  

Appl icable C o u r t  Decisions i n  Hawaii 

I n  an unbroken l ine o f  decisions, t h e  Supreme C o u r t  o f  Hawaii has held 
tha t  where t h e  relat ionship o f  landlord- tenant  does not  exist ,  t h e  d i s t r i c t  
c o u r t  is w i thout  jur isd ic t ion and t h e  prov is ions o f  chapter  666 have no 
appl icat ion. I' Therefore, t h e r e  arises t h e  ul t imate issue o f  whether  t h e  
Internat ional  Market  Place agreement is p rope r l y  character ized as a lease o r  a 
l icense under  t h e  Hawaii decisions. If t h e  agreement is viewed as a license, 
then it is probable t h a t  t h e  Hawaii cour ts  would deem such t o  be  outs ide t h e  
pu rv iew  of bo th  t h e  commercial and resident ial  landlord- tenant  statutes. I n  
such event, decisions as t o  t h e  r i g h t s  of t h e  par t ies must necessari ly be  
determined by t h e  application o f  t h e  pr inc ip les o f  cont rac t  law. 

T h e  earl iest reference t o  a l icense found  i n  t h e  Hawaii Supreme C o u r t  
decisions was i n  1861 i n  t h e  case o f  Lot Kamehameha v .  Nahaolelua and 
Kaiheekai, 2 Haw 378. I n  t h a t  case, t h e  cou r t  observed t h a t  t h e  quest ion o f  
i n ten t  on t h e  p a r t  o f  t h e  landowner is of v i ta l  importance i n  determin ing 
whether  a l icense exists and  if a license was intended, t h e  landowner could 
revoke i t  at  his pleasure and resume possession. I n  t h e  case o f  McCandless 
v .  John i i  Estate, 11 Haw 777, (18991, t h e  Hawaii c o u r t  extended t h e  
de f in i t ion  o f  a license i n  saying:15 

A " l icense" i n  the  law of r e a l  p roper ty  i s  an " a u t h o r i t y  t o  do a 
p a r t i c u l a r  a c t  o r  se r i es  o f  acts upon another 's  land w i thout  
possessing any es ta te  there in" .  I t  i s  a personal  p r i v i l e g e ,  i s  n o t  
assignable, ceases upon t h e  death o f  e i t h e r  p a r t y  and i s  revoked by  
a sa le  o f  t h e  land by t h e  l i c e n s o r .  

I n  app ly ing  t h e  ru le  t h u s  stated, t h e  c o u r t  f ound  t h a t  t h e  agreement i n  
quest ion "expressly  b inds t h e  executors, adminis t rators and assigns o f  t h e  
part ies","  passed a " r i g h t  t o  use t h e  land f o r  a de f i n i t e  te rm f o r  a specif ic 
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purpose'" and created ''an ' in teres t  in  the  land."" In concluding that  the  
agreement was a lease and not a revocable license, the  court also noted that  
the  written agreement was for a term of 15 years and "was to demise the  
pasturage of the  land in  q u e ~ t i o n . " ' ~  The court found a "grant" supported 
by a valuable consideration and held that  the  "evident intention of the  
parties" was to create an interest in  land rather than a mere license, 
revocable by the  l a n d ~ w n e r . ~ "  

In the case of ldeta v .  Kuba, 21 Haw 751 (1913), the  complainant 
contended that  he had an easement to cross respondent's land to gain access 
to a bridge across Pauoa Stream. In reviewing the  testimony, the  court 
found that  if any agreement existed a t  all, it was an oral agreement and 
under the  statute of f rauds,  could never amount to an easement. The court 
concluded as follows: 

In our judgment the case presents an i l l u s t r a t i on  of a simple par01 
license bare of any special or  complicating features--a mere 
personal privilege--which under a l l  the author i t ies  is revocable a t  
the w i l l  of the l icensor.  

These earlier cases exhibit the  courts willingness to look to the  manifest 
intent of the  parties to determine the  nature of the  agreement. Likewise, 
more recent Hawaii cases reach the  same conclusions. Following these well 
established rules of law, in the  case of In Re Fasi, 63 Haw 624, 634 P.2d 98 
(19811, the  court held tha t  the  words "tenant" and "occupancy" connote 
"possession" and "an interest in  land" as opposed "to 'permit' and 'license' 
which imply something less."z2 

If there remained room for doubt as to the  elements of a lease as ,  
opposed to a license under the  rulings of the  Supreme Court of Hawaii, the  
Court in the  case of Kapiolani Park Preservation Society v .  City and County 
of Honolulu, No. 1 2 3 2 3 1  
its conclusion that  the  agreement in  question was a lease, the  decision makes 
reference t o  the  specific terms contained in  the  agreement a s   follow^:^' 

There are a plethora of decided cases distinguishing between leases,  
which convey an in te res t  i n  the land, and mere l icenses,  of which 
concessions are an example. A s  we have pointed out,  here we have a 
t ransfer  of possession for  a fixed term of 15 years of a def in i te  
parcel of real  es ta te .  The in te res t  granted i s  not terminable a t  
w i l l .  I t  is ,  however, assignable, w i t h  the  consent of t h e  
transferor,  the  t rus tee .  It is mortgageable. The improvements are 
t o  be constructed, maintained and, i n  the event of destruction, 
replaced by the t ransferee .  In t h e  event of defaul t ,  r ights  are 
given t o  any mortgagee. There are even provisions concerning 
apportionment of proceeds on condemnation. The agreement generally 
has a l l  of those provisions normally found i n  commercial leases.  

The Supreme Court of Hawaii has addressed t he  issue for over a century 
and a review of these decisions reveals that  in determining whether a 
particular agreement is a lease or  a license, t he  court will consider the  
following factors: 
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Was t h e r e  a t rans fe r  o f  Possession? 

Is  t h e r e  a f i x e d  term? 

I s  t h e r e  a de f in i te  parcel  o f  real estate? 

Was t h e r e  a g r a n t  o f  in terest? 

I s  t h e  agreement terminable? 

I s  t h e  agreement assignable? 

I s  t h e  in te res t  mortgageable? 

Were improvements t o  be  constructed and maintained? 

Who is l iable f o r  replacement o f  improvements i n  t h e  event  o f  
destruct ion? 

A r e  r i g h t s  g iven t o  a mortgagee i n  event  o f  default? 

I s  t h e r e  apport ionment o f  proceeds on condemnation? 

Was t h e r e  a demise? 

Were t h e r e  words t o  connote an in te res t  i n  land? 

Was t h e r e  a manifest i n ten t  t o  create a lease o r  a license? 

I n  p rev ious  cases, t h e  Hawaii Supreme C o u r t  has considered these 
matters t o  determine if an agreement is a lease o r  a license b u t  it is un l i ke ly  
t h a t  t h e  l i s t  is al l  inc lus ive.  I n  fact ,  t h e  c o u r t  has c lear ly  indicated t h a t  all 
o f  t h e  prov is ions o f  an  agreement wi l l  be  reviewed t o  see if t hey  are  normal ly 
f ound  in  commercial leases o r  whether  t h e  pa r t i cu la r  agreement is a mere 
license. 

I n  v iew o f  t h e  conclusion reached i n  chapter  4 and t h e  application o f  
state appellate c o u r t  decisions, chapter  666, Hawaii Revised Statutes, would 
f i n d  l i t t le,  if any, pract ica l  appl icat ion t o  t h e  prov is ions o f  t h e  agreement i n  
use a t  t h e  ln ternat ional  Market  Place. As prev ious ly  stated, al l  such 
prov is ions relate t o  t h e  procedure  f o r  possession and t h e  terminat ion o f  t h e  
landlord- tenant  re lat ionship.  A t  t h e  ln ternat ional  Market  Place, no  such 
landlord- tenant  re lat ionship is seen t o  ex is t .  Therefore, t h e  logical 
conclusion is t h a t  such agreements are  licenses. 

As prev ious ly  discussed, t h e  r i g h t s  o f  t h e  par t ies t o  a lease are  
general ly  governed by real p r o p e r t y  p r inc ip les  and rules of law. Under  a 
license, t h e  basic r i g h t s  o f  t h e  par t ies are  determined general ly by t h e  terms 
o f  t h e  specif ic agreement t h e  par t ies may have entered in to  as i n te rp re ted  
under  t h e  law o f  contracts.  A l though t h e r e  may be  various theories o f  law 
applicable t o  bo th  real estate t ransact ions and  contracts, t h e  basic d is t inc t ion  
remains, t h a t  where t h e r e  is a mere license, as i n  t h e  case o f  t h e  merchants 
of t h e  ln ternat ional  Market  Place, t h e  r i g h t s  of t h e  merchant should o n l y  be  
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derived from t h e  express  terms, o r  what can be deduced by necessary 
implication, of t h e  agreement of t h e  part ies .  Such parties t o  contracts  have 
t h e  r ight  t o  insert  any stipulations tha t  may be agreed to, provided they a r e  
nei ther  unconscionable nor otherwise illegal o r  cont rary  t o  public policy. '' If 
t h e  terms of t h e  contract a r e  so  improvident, unreasonable o r  unconscionable 
a s  t o  be an abnegation of legal r ights ,  t h e  courts  will refuse t o  enforce such 
terms.  2 5  

T h e  Supreme Court of Hawaii has defined a ~ a r t y ' s  remedy by saying:' '  

, t  The t e s t  applicable i n  determining unconscionability is whether, i n  
the  l i g h t  of t h e  general commercial background and the  commercial 
needs of t h e  p a r t i c u l a r  t r ade  o r  casa,  t h e  clauses involved a r e  so 
one-sided as t o  be unconscionable under t h e  circumstances ex i s t ing  
a t  t h e  time of the  making of t h e  cont rac t .  I ,  

Unconscionability has general ly been recognized t o  include an 
absence of meaningful choice on zhe pa r t  of one of t h e  p a r t i e s  
together  with cont rac t  terms which are  unreasonably favorable t o  the  
o ther  par ty .  Whether a meaningful choice i s  present i n  a pa r t i cu la r  
case can only be determined by consideration of a l l  the  
circumstances surrounding t h e  t ransact ion .  

Thus ,  if t h e  facts  surrounding t h e  agreements between WDC Ventures 
and t h e  merchants a t  International Market Place make them unconscionable 
according t o  t h e  guidelines s e t  by  t h e  Hawaii Supreme Court,  then remedy 
already exis ts  under  t h e  present  law to preclude t h e  enforcement of those 
provisions. 



Chapter  6 

EXPERIENCE IN  OTHER JURISDICTIONS 

Senate Concur ren t  Resolution No.  235, S.D.  1, H.  D .  1, d i rected t h e  
Bureau t o  s u r v e y  o ther  jur isd ic t ions which have similar shortages of land and 
problems similar t o  those a t  t h e  Internat ional  Market  Place. 

In i t ia l  research revealed tha t  pract ica l ly  all states have some form of 
resident ial  landlord- tenant  legislation and t h a t  many o f  these laws were 
pa t te rned a f te r  t h e  Uni form Residential Landlord-Tenant  Code. Such is t h e  
case i n  Hawaii. (Chapter  521, Hawaii Revised Statutes) .  A l l  o f  these 
statutes e i ther  b y  express terms, o r  necessary implication, exclude 
nonresident ial  o r  commercial t ransact ions f rom t h e i r  coverage. 

Research e f fo r t s  were d i rected mainly t o  uncover  commercial landlord-  
tenant  legislat ion. Contact was made w i t h  organizat ions such as t h e  National 
Conference o f  State Legislatures, The  Pract is ing Law Inst i tu te,  t h e  National 
Realtors Association, and the  Ins t i t u te  f o r  Cont inu ing  Legal Education. A f t e r  
considerable e f f o r t  by staf f  members o f  these inst i tu t ions,  no law, s t u d y  o r  
repor t ,  concerning th i s  issue could be  found.  

T h e  su rvey  le t te r  attached as Appendix B was sent t o  al l  states 

I n  al l  b u t  seven instances, t h e  responses were to ta l l y  negat ive. A cross 
section o f  these negat ive responses based on geographic and demographic 
factors as well as t h e  various types  of responding state agencies is inc luded 
i n  t h i s  s tudy  as Appendix E t h r o u g h  J. 

Of t h e  remaining jur isd ic t ions t h a t  repor ted  some material t hough t  t o  be  
responsive t o  t h e  survey ,  on ly  t h e  states of F lor ida and Rhode ls land have 
statutes specif ical ly applicable t o  nonresident ial  o r  commercial tenancies. The  
Rhode Is land statute contains t h e  same general prov is ions as t h e  Flor ida 
statute.  T h e  Flor ida nonresident ial  s tatute is c i ted  as Chapter  83, Par t  I, 
Florida statutes (§§  83.001-83.251) and is also inc luded as Append ix  K .  

Al though t h e  Flor ida s ta tu te  carr ies t h e  label "nonresident ial"  and 
appears t o  be  d i rec ted  toward commercial t ransact ions, an analysis o f  i t s  
prov is ions reveals tha t  t h e  s ta tu te  is typ ica l  o f  legislat ive enactments on t h i s  
subject wh ich  general ly p reva i l  t h roughou t  t h e  Un i ted  States. I n  de f in ing  t h e  
r i g h t s  and remedies o f  par t ies o the r  t han  resident ial  landlords and tenants, 
t h e  Flor ida and Rhode Island statutes are  almost ident ical  i n  purpose t o  t h e  
provisions o f  chapter  666, Hawaii Revised Statutes, which l ikewise governs 
nonresident ial  landlord- tenant  relat ionships. 

T h e  nonresident ial  land lord- tenant  statutes i n  Florida, Rhode Island, 
Hawaii and i n  t h e  o ther  jur isd ic t ions reviewed are  almost exc lus ive ly  
concerned w i th  f o u r  areas: 

(1) Def in ing t h e  various t ypes  o f  tenancies; 

(2) L is t ing  t h e  events o f  defaul t  b y  t h e  tenant;  
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(3)  Descr ib ing t h e  remedies o f  t h e  land lord  i n  t h e  event of t h e  tenant 's  
default ;  and 

(4) Out l i n ing  t h e  procedure  f o r  en forc ing  t h e  r i g h t s  o f  t h e  par t ies.  

Legislat ion Designed t o  Eliminate Al legedly Un fa i r  o r  Oppressive Commercial 
Landlord-Tenant  Transact ions i n  O the r  Jur isd ic t ions  

Beyond these f o u r  areas, t h e  su rvey  and research i n  fu r therance of t h i s  
s t u d y  revealed no o ther  general statutes gove rn ing  nonresident ial  o r  
commercial landlord- tenant  transact ions. 

Responses f rom Cal i forn ia and New York  ind icated tha t  attempts had 
been made i n  those states t o  regulate commercial landlord- tenant  transact ions 
a t  t h e  local o r  municipal level. Most o f  these measures relate pr imar i l y  t o  
r e n t  contro l  b u t  i n  some instances, t h e i r  purpose was t o  regulate renta l  o f  
commercial p r o p e r t y  general ly .  I n  all such attempts, t h e  local enactments fe l l  
unde r  t h e  weight o f  state preemption. T h e  preva i l ing  ru le  is t ha t  local 
assertions of commercial ren t - f i x i ng  power are  inherent ly  inva l id  absent clear 
delegation o f  such power b y  t h e  State t o  local governments. Th is  is t h e  
conclusion reached i n  a repo r t  of t h e  Committee on Real Proper ty  Law o f  t h e  
New Y o r k  C i t y  Bar  dated December 30, 1987. 

T h e  reluctance o f  states t o  delegate r e n t  cont ro l  au tho r i t y  t o  local 
governments is seen i n  t h e  fac t  t h a t  t h e  New Y o r k  State Assembly has y e t  t o  
approve any  such measure. There  is however a bi l l ,  No. 10338, dated 
March 29, 1988, before t h e  New Y o r k  State Assembly which would g r a n t  t h e  
C i t y  o f  New Y o r k  t h e  au tho r i t y  t o  establish a b ind ing  arb i t ra t ion  plan t o  
app ly  t o  al l  lease renewals o f  commercial premises where t h e  landlord proposes 
a r e n t  increase o f  more than twen ty - f i ve  p e r  cent  of t h e  average r e n t  
charged d u r i n g  t h e  prev ious twe lve  months and  t o  commercial premises where 
t h e  landlord refuses t o  renew a lease. The  legislat ive f i nd ings  and in ten t  i n  
t h e  b i l l  relate v e r y  near ly  t o  t h e  concerns expressed i n  Senate Concur ren t  
Resolution No. 235. A copy o f  t h e  New Y o r k  measure is inc luded as 
Appendix L. 

Issues i nvo l v ing  commercial landlord- tenant  t ransact ions were o f  recent 
prominence i n  t h e  state o f  Cal i fornia. D u r i n g  1982-86, a series o f  t h ree  
ordinances were enacted b y  t h e  C i t y  of Berkeley d i rec ted  specif ically t o  t h e  
areas o f  Elmwood, Telegraph Avenue and West Berkeley.  These ordinances 
were t i t led,  i n  var ious form, as "Commercial Rent Mediation and A rb i t ra t i on  
and J u s t  Cause f o r  Evic t ion Ordinance."  T h e  ord inance per ta in ing  t o  
Elmwood is attached as Appendix M, t o  Telegraph Avenue as Appendix N and 
t o  West Berkeley as Append ix  0 .  

I n  d i rec t  response t o  these ordinances, t h e  state o f  Cal i fornia enacted 
legislation ef fect ive January  1, 1988, which nu l l i f ied  al l  such local measures 
th roughou t  t h e  State. T h e  appropr iate sections o f  t h i s  state legislation are  
inc luded as Appendix P. 

T h e  Berkeley ordinances, when viewed i n  connect ion w i t h  t h e  t h r u s t  o f  
Senate Concur ren t  Resolution No. 235, appear almost ident ical  i n  design. The  
Elmwood Ordinance states as fol lows: 
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The purposes o f  t h i s  chapter are t o  p ro tec t  commercial tenants i n  
t h e  Elmwood d i s t r i c t  from r e n t  increases which are n o t  j u s t i f i e d  by 
land lord 's  cost increases; t o  enable those tenants t o  cont inue 
serv ing  res idents  o f  the  Elmwood d i s t r i c t  w i thout  undue p r i c e  
increases, expansion of t rade  (which may exacerbate pa rk ing  
problems), o r  going out  o f  business; and t o  t e s t  t h e  v i a b i l i t y  of 
commercial r e n t  s t a b i l i z a t i o n  as a means o f  p reserv ing  businesses 
whlch serve t h e  needs o f  l o c a l  res idents  in  Berkeley neighborhoods, 
ou ts ide  the  downtown business d i s t r i c t .  

T h e  Telegraph Avenue ord inance states i t s  purpose as follows: 

The purpose of t h i s  chapter i s  t o  preserve t h e  unique character  o f  
t h e  Telegraph Avenue area commercial d i s t r i c t  and t o  prevent 
displacement of businesses by excessive r e n t  increases and/or 
ev i c t i ons .  

The  West Berkeley Area ord inance prov ides:  

The purpose o f  t h i s  chapter i s  t o  preserve t h e  unique and d iverse  
character o f  t h e  West Berkeley area and t o  prevent displacement of 
businesses by excessive r e n t  increases and/or a r b i t r a r y  ev i c t i ons ,  
b u t  w i thout  completely h a l t i n g  t h e  economic v i a b i l i t y  o f  the  area, 
wh i l e  the  area p l a n  i s  developed and implemented. 

Thus, it is apparent  f rom t h e  foregoing prov is ions t h a t  t h e  i n ten t  was t o  
alleviate problems o f  a similar na tu re  as those c u r r e n t l y  in existence a t  t h e  
Internat ional Market  Place. 

T h e  analogy i s  more obvious when considered i n  t h e  light of t h e  
"Findings" contained i n  these ordinances. Section 13.86.030 of t h e  West 
Berkeley ord inance re fers  t o  t h e  changes tak ing  place in t h a t  area whereby  
space t radi t ional ly  used by small businesses, a r t i s t s  and craftspeople is be ing  
conver ted t o  la rge  reta i l ,  research o r  of f ice complexes. These f i nd ings  
express t h e  undes i rab i l i t y  of any  change because o f  t h e  unique character  and  
fab r i c  o f  t h e  ex is t ing  use. Th i s  ex i s t i ng  use is descr ibed as a valuable asset 
t o  t h e  c i t y  i n  t h a t  d iverse  opportuni t ies f o r  self-employment and  en t r y - l eve l  
jobs are prov ided.  

T h e  f ind ings  o f  t h e  Telegraph Avenue Ordinance (section 13.82.030), 
express alarm ove r  t h e  potent ial  f o r  t h e  immediate displacement o f  small 
businesses i n  t h a t  area created by overwhelming r e n t  increases o r  a r b i t r a r y  
evict ions. H igh  ren ts  were mentioned more f requen t l y  than any o the r  problem 
and t h e  f ind ings  po in t  ou t  t h e  fac t  t h a t  t h e  area has a unique character  and  
contains businesses which serve  t h e  d i ve rse  needs o f  residents and t h e  
excessive ren t  increases are  l i ke ly  t o  cause t h e i r  displacement and evict ion. 

I n  response t o  these f ind ings,  al l  t h r e e  Berkeley ordinances p rov ide  f o u r  
basic areas of regulat ion:  

(1) Notice t o  t h e  tenant  f rom 45 t o  180 days o f  r e n t  increases o r  
changes i n  t h e  terms of t h e  lease; 
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( 2 )  Requirement o f  mediation and  arb i t ra t ion  i n  t h e  event of r e n t  
increases; 

(3) Establishment of standards and  c r i t e r i a  f o r  determin ing permissible 
r e n t  increases; and 

(4) T o  p roh ib i t  retal iat ion against any  p a r t y  t o  exerc is ing r i gh ts  under  
t h e  ordinance. 

These ordinances received s t rong  opposit ion at t h e  local level and t h e i r  
ul t imate fa te  was t o  be  s t r u c k  down b y  state legislation. Impressions 
received f rom conversat ions w i t h  t h e  Berkeley C i t y  A t to rney1 and w i t h  s ta f f  
members o f  t h e  Senator who sponsored t h e  state l e g i ~ l a t i o n , ~  were t h a t  t h e  
on ly  area o f  general agreement was t h a t  merchants should receive adequate 
not ice o f  t h e  terminat ion o f  t h e i r  lease and t h a t  t h e  landlord g i ve  adequate 
not ice o f  t h e  refusal t o  renew a lease. It is ev ident  f rom t h e  legislat ive 
action t h a t  "Notice" was t h e  on l y  area o f  state concern. Th i s  is clear f rom 
two sentences contained i n  t h e  1987 Cal i fornia enactments attached as 
Appendix P which prov ide :  

No p u b l i c  e n t i t y  s h a l l  enact any measure c o n s t i t u t i n g  commercial 
r e n t a l  con t ro l ,  nor  s h a l l  any p u b l i c  e n t i t y  enforce any commercial 
r e n t a l  con t ro l ,  whether enacted p r i o r  t o  o r  on o r  a f t e r  January 1, 
1988 . "  C a l i f .  C i v i l  Code Sec. 1 9 5 4 . 2 7  

A p u b l i c  e n t i t y  may by  enactment o f  a s ta tu te ,  char te r  o r  char te r  
amendment, o r  ordinance, e s t a b l i s h  a requirement f o r  n o t i c e  r e l a t i n g  
t o  t h e  te rminat ion  o f  a lease o f  commercial r e a l  p rope r t y  due t o  t h e  
e x p i r a t i o n  o f  i t s  term. C a l i f .  C i v i l  Code Sec. 1 9 5 4 . 3 1  

T h e  legislat ive f ind ings  bols ter  these s ta tu tory  expressions and  t h e  
reader is re fe r red  t o  t h e  en t i re  t e x t  o f  such f ind ings  contained i n  Cal i forn ia 
C iv i l  Code section 1954.25. 

These state statutes were enacted b y  overwhelming margins i n  b o t h  
houses o f  t h e  Cal i fornia Legis lature and  f rom all indications, t h e  p reva i l i ng  
view was tha t  these issues should not  b e  addressed a t  t h e  local level under  
any  circumstances and a substant ial  element held t h e  view t h a t  t he re  ex is ted 
no need f o r  legislat ive action a t  a l l . '  

T h e  su rvey  y ie lded two o the r  enactments per ta in ing  t o  commercial 
relat ionships somewhat o f  t h e  na tu re  under  consideration. T h e  Alaska 
Gasoline Products Leasing Act,  at tached as Appendix Q, was enacted t o  
def ine t h e  relat ionships and responsibi l i t ies involved i n  leases between 
gasoline service stations and o i l  company d i s t r i bu to rs .  Provisions o f  t h e  
Alaska statute include t h e  fol lowing: 

(1) T h a t  t h e  oi l  company d i s t r i b u t o r  p rov ide  t o  t h e  serv ice stat ion 
operator t h e  material facts concerning t h e  h i s to ry  and f u t u r e  plans 
f o r  t h e  subject location. (Alaska Statutes section 45.50.800). 

( 2 )  Tha t  t h e  oi l  company d i s t r i b u t o r  is requ i red  t o  deal i n  good fa i t h  
and not  impose unreasonable standards f o r  service stat ion opera tor  
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performance, amount and t y p e  o f  purchases o r  o p e r a t ~ n g  hours,  
(Alaska Statutes section 45.50.8101a)). 

(3) T h a t  a t  least 45 days not ice o f  lease terminat ion b e  g iven.  (Alaska 
Statutes section 45.50.8IO(b)).  

(4) Tha t  t h e  lease shal l  not  be  terminated by t h e  o i l  company 
d i s t r i b u t o r  w i thout  good cause. (Alaska Statutes section 
45.50.810(c)). 

(5) Tha t  upon terminat ion b y  t h e  oi l  company d i s t r i bu to r ,  t h e  service 
station operator  shall be  compensated t h e  f a i r  marke t  value of t h e  
business. (Alaska Statutes section 45.50.820). 

The  remaining response was f rom t h e  state o f  Tennessee where d u r i n g  
t h e  last legislat ive session a b i l l  en t i t led  "Small Business Protect ion Ac t  o f  
1988," was in t roduced b u t  fa i led t o  pass. T h e  measure sought  t o  p ro tec t  
smaller shopping center  tenants f rom actions o f  t h e  l a rge r  o r  "anchor" 
tenants, and is inc luded i n  t h i s  s tudy  as Appendix R. T h e  legislat ive 
f ind ings  indicate tha t  where a major reta i l  s tore i n  a shopp ing  center  closes 
and t h e  vacancy cont inues f o r  a pro longed period, t h e  impact on smaller 
reta i lers is substant ial .  To  address t h i s  problem, t h e  proposed b i l l  would 
requ i re  tha t  t h e  lessor terminate any  lease where t h e  space had no t  been 
used f o r  regu lar  reta i l  sales f o r  a per iod  o f  12 months o r  more. (House B i l l  
No. 2347, Tennessee General Assembly, 1988). 

The  su rvey  o f  o the r  jur isd ic t ions was designed t o  locate circumstances 
where t h e  relat ionship between commercial in terests were similar t o  those 
which ex is t  a t  t h e  Internat ional  Market  Place and t o  determine f i r s t ,  i f  such 
circumstances were seen as a problem f o r  legislat ive action, and  second, what 
action, if any, was taken.  As prev ious ly  discussed, t h e  concern f o r  alleged 
explo i t ive business pract ices i n  t h e  f i e ld  of opera t ing  l icenses and commercial 
leases o f  t h e  character  used a t  t h e  Internat ional  Market  Place has been 
extremely nar row i n  o the r  jur isd ic t ions.  (Note t h a t  t h e  Alaska statute 
regard ing  service stations concerns leases ra the r  t han  l icenses.) i n  t h e  
matter o f  cor rec t ive  action, except  f o r  t h e  prov is ions f o r  not ice i n  Cal i fornia, 
legislation i n  o the r  jur isd ic t ions i s  nonexistent.  



Chapter  7 

FINDINGS AND RECOMMENDATIONS 

F ind ings  

Instances o f  abuse o r  u n f a i r  advantage be ing  taken o f  small business 
merchants o r  vendors b y  landowners o r  p r o p e r t y  managers i n  Hawaii 
p r i o r  t o  1988 were re lat ive ly  unrepor ted  and unknown t o  pub l ic  off ic ials.  

D u r i n g  1988, t h e  on l y  allegations of oppressive, un fa i r  o r  explo i t ive 
business pract ices ar is ing  o u t  of leases o r  license agreements are those 
made by t h e  merchants and vendors a t  t h e  in ternat ional  Market  Place 
and  on ly  then a f t e r  t h e  issue of author iz ing a convent ion center at t h a t  
location came before t h e  Legis lature.  

T h e  wr i t t en  agreements between WDC Ventures  dba Internat ional Market  
Place and t h e  merchants do ing  business a t  t ha t  location do not appear t o  
be  abusive o r  u n f a i r  i n  t h e i r  prov is ions and i n  some instances t h e  terms 
and condit ions are  less demanding and more favorable t o  t h e  merchants 
than t h e  fo rm o f  similar agreements i n  general and local use. 

Ex is t ing  Hawaii statutes and  Hawaii Supreme Cour t  decisions prov ide  
ample remedies f o r  al leged wrongs i n  commercial landlord- tenant  
relat ionships as well as remedies f o r  unconscionable agreements. 
Addit ional legislation i n  t h i s  area is not needed at t h i s  t ime. 

T h e  su rvey  o f  o the r  jur isd ic t ions t o  locate similar issues was essential ly 
negat ive and responses f rom t h i s  and all o ther  sources were t o  t h e  
conclusion t h a t  t h e  gove rn ing  of commercial license o r  lease relat ionships 
is general ly not  a state legislat ive issue, b u t  an issue control led by 
p r i v a t e  contract  law and ensuing case law. 

Recommendations 

T h e  Bureau believes t h e r e  is no immediate need f o r  cor rec t ive  legislat ive 
action on t h e  subject o f  commercial landlord- tenant  o r  license relat ionships. 
However, t h e  research f o r  t h e  purpose o f  t h i s  s t u d y  does indicate a need f o r  
moni tor ing ac t i v i t y  and t r e n d s  i n  t h i s  f ie ld .  To  t h i s  end, t h e  Bureau 
recommends tha t  t h e  Department o f  Commerce and Consumer A f fa i r s  establish 
a clearinghouse t o  receive complaints o f  alleged oppressive, un fa i r  o r  
exp lo i t i ve  business pract ices ar is ing  ou t  o f  commercial lease licenses. The  
Department should pub l i c l y  announce t h e  o f f  ice and address t o  which 
complaints o f  t h i s  na ture  may be  sent, compile, v e r i f y  and document t h e  
complaints, and make per iodic  repor ts  o f  al l  such information received, 
together  w i th  recommendations f o r  cor rec t ive  action, if necessary, t o  t h e  
Legislature. 
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S'I'A'I'E O F  I 1 A W A I l  

SENATE CONCURRENT RfS 
REQUESTING THAT THE LEGISLATIVE REFERENCE BUREAU CONDUCT A STUDY 

OF THE UTILIZATION AND EFFECTS OF OPERATING LICENSES AND 
COMt4ERCIAL LEASES OF A SHORT-TERM OR INDETERMINATE NATURE. 

WHEREAS, the search for a viable convention center site in 
Waikiki has led to the consideration of the International Market 
Place as a possible alternative; and 

WHEREAS, during the deliberation process, awareness of the 
numbers of merchants that would be displaced and possibly put out 
of business without a fair settlement for their investments 
became very apparent; and 

WHEREAS, this awareness came about through the efforts of 
representatives of approximately 500 merchants located in the 
International Market Place and Duke's Lane; and 

WHEREAS, of these merchants, many paid as much as $50,000 
for the space to conduct business, with an additional $15,000- 
$18,000 for a cart or stall, plus monthly rents of $1,800-$3,700 
on a month-to-month lease, with no guarantee of renewal and no 
premiums refunded at the termination of a business; and 

WHEXEAS, in the past, the landlord has demanded up to 50 per 
cent of equity to transfer leases, making it untenable for these 
individuals to sell their businesses; and 

WHEREAS, the majority of these merchants are Hawaii's newest 
citizens, proud people who have struggled, often working seven 
days a week, 15 hours a day, to support their extended families, 
and who are vulnerable to exploitation because they are new to 
this country and are unaware of local laws; and 

WHEREAS, displacement or forced sales of their businesses, 
in many cases, would lead to disastrous losses, forcing 
substantial numbers of these merchants, many of whom come from a 
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S. C.R. NO. "-;- ' 
culture where governmental assistance is frowned upon, to seek 
public assistance in order to survive; and 

WHEREAS, the uncertainty of not knowing how to provide for a 
living in any other area of business has caused a high degree of 
stress and depression during this long, uncertain period of 
deliberation over a convention center site; and 

WHEREAS, both the public and the private sector should be 
sensitive to problems and concerns of small businessmen and 
merchants, and damaged by these described practices; and 

WHEREAS, commercial leases and/or operating licenses should 
be fair and non-exploitive as a standard business practice: and 

WHEREAS, it is the purpose of this Concurrent Resolution to 
assess the need for the legislature-to take action to eliminate 
these kinds of inequities with respect to commercial tenants of 
the type described in this Resolution; now, therefore, 

BE IT RESOLVED by the Senate of the Fourteenth Legislature 
of the State of Hawaii, Regular Session of 1988, the House of 
Representatives concurring, that the Legislative Reference Bureau 
(Bureau), with the assistance of the Department of Commerce and 
Consumer Affairs (DCCA) is requested to investigate, study, 
analyze, and report on the utilization and effects of operating 
licenses and commercial leases of a short term or indeterminate 
nature where other than a standard lease is drawn up; and 

BE IT FURTHER RESOLVED that the report shall address any 
oppressive business practices found arising out of these 
agreements; and 

BE IT FURTHER RESOLVED that the Bureau, with the assistance 
of DCCA, is authorized to survey other jurisdictions which have 
similar shortages of land and similar problems if, in their 
determination, it would be helpful to make recommendations for 
future legislation; and 

BE IT FURTHER RESOLVED that the Bureau submit a report of 
its findings and recommendations to the Legislature no later than 
twenty days prior to the convening of the Regular Session of 
1989; and 



S . D .  1 

S. C.R. NO. ".'- ' 

RE I T  FURTHER RESOLVED t h a t  c e r t i f i e d  copies  o f  t h i s  
Concurrent Resolution be t r ansmi t t ed  t o  t h e  Di rec to r  of t h e  
Leg is la t ive  Reference Bureau and t h e  Di rec to r  of Commerce and 
Consumer Af fa i r s .  



Append ix  B 

LEG!SLlii'VE REFERENCE BUREAU 
State ot Haha.  

Slaie Caojta: 
Honsldlu. Haws 96813 
Phone (8981 548-6227 

Augus t  26, 1988 

Dear 

The  Hawaii State Legis lature has d i rec ted  o u r  of f ice t o  s t u d y  t h e  ut i l izat ion 
and effects o f  operat ing licenses and  commercial leases o f  a sho r t  te rm o r  
indeterminate na ture .  

The  Legislature's concern ar ises f rom t h e  alleged u n f a i r  and  explo i t ive 
posit ion o f  t h e  landlords i n  var ious reso r t  and  t o u r i s t  areas o f  t h e  State. T h e  
concern is t h a t  merchants and vendors i n  these areas, general ly  small businesses, 
can be  a t  t h e  absolute mercy o f  t h e  land lord  i n  t h e  terms and condit ions o f  t h e  
lease o r  l icensing agreements. 

As p a r t  of t h i s  s tudy ,  we are  at tempt ing t o  find o u t  what  measures, if any, 
have been taken by o the r  ju r isd ic t ions  i n  t h i s  area. Accordingly,  we would 
appreciate y o u r  sending us copies o f  any  studies, laws o r  regulat ions t h a t  you 
may have deal ing w i t h  commercial leases and/or  operat ing licenses. 

We wi l l  g lad ly  re imburse you f o r  any dup l ica t ing  costs which you  m igh t  i n c u r  
and I wi l l  s incere ly  appreciate any  assistance you  can g i ve  me i n  t h i s  s t u d y .  

V e r y  t r u l y  yours ,  

J e r r y  L .  Coe 
Researcher 
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TEMS AND CONDITIONS 

1. Grant of Llcense. We grant  you a non- 
excluszve l rcense t o  use the Premises, whlch yo.1 s h a l l  use 

only fo r  the Business Use descrrbed on the f i r s t  page of 

this L i c w e .  We a lso  grant  you and your employees, sup- 
p l i e r s ,  and custonurs a non-exclusive r i g h t  t o  use the 
common areas of Inrarnat ional  Rarkec Place fo r  access t o  the 
Prsrmses. But you m u s t  comply v l t h  a l l  the terms and condi- 

t ions of chis Liceme. This License does not give you any 
l eueho ld  i n t e r e s t  i n  the  r e a l  property comprising Inter-  
national Market Place. 

2. a. The term of this License is s e t  for+& 
on th. f i r s t  page. You agree t o  remain open for  business, 
fu l ly  stocked and s t a f f ed ,  f o r  the term of this License. 

3. Minimum License Fee. You v i l l  pay t o  us the  
Minimum Licuzse Fee i n  advance on the  f i r s t  day of each 
month, without d-d or  notice. 

4. Percentage License Fee. You w i l l  pay t o  u s  a 
Percentage License Fee no l a t e r  than the 10th day of each 
monch (including the month folloving the termination of this 

Liceme).  The uwunt of the Percentage License Fee v l l l  be 
detnmined on the bas is  of the  gross sa l e s  fo r  the previous 
month. You w i l l  be e n t i t l e d  t o  a c r e ~ t  against  the  Per- 
centage License Fee in the amount of the mnimum Lxensd Fee 

paid by you f o r  the preceding month. 
5. Fai lure t o  Open. I f  you do not open fo r  

business f u l l y  stocked and s t a f f ed  on or before Open 
Date, then you s h a l l  pay the Additional License Fee i n  
addLtion t o  t h e  Minimum License Fee. The Additional License 
Fee s h a l l  t l k e  the  place of the  Percentage License Fee vhich 

lught  have been e u n e d  during the period t h a t  you f a i l e d  t o  
open. 

6. Recapture. I f  the t o t a l  l icense  fees paid by 
you during any 12-month period under this License is l e s s  
tEdn 125% of the  Minimum License Fees payable under this 

License, w e  w i l l  have the r i g h t  t o  ternunate ch i s  License 
within s i x  (6) month. a f t e r  the  exprration of the 12-month 

period. I t  is i n  our inceres t  as  w e l l  a s  the interest of 



a l l  licensees rn Internatronal  Market Place t o  have rncreased 
customer t r a f f i c  AS is ref lec ted  by each l i censee ' s  gross 
sa l e s .  Therefore, even i f  you pay and we accept sums i n  
excess of the  l rcense fees ot!ervise payable under rtus 
Lzcense. we w i l l  s t r l l  have the r rght  t o  termlnate this 

Lzcense. I f  we termlnate t h i s  License under tFUs paragzaph, 
we v l l l ,  i f  otherwise appropriate,  compensate you for  perma- 
nent conrruructron cos t s  pald by you t o  the  extent  and as 
provided i n  Paragraph 11. 

7. Real Property Taxes and Assessments. You 

agree t o  pay t o  the  Deparment of TaxatLon, S ta t e  of Ifavail, 
your Pro Rata Share of a l l  r e a l  property taxes assessed on 
the land and improvements i n  the Internat ional  Market Place. 
You a lso  agree t o  pay co the applicable governmental author- 
i t y  your Pro Rata Share of each annual installment durlng 

the  term of this License of any assessment levied against  
the r ea l  peroperty i n  the  Internat ional  Market Place o r  

against  any fee simple, leasehold, o r  l icense  i n t e r e s t  
therein. 

8 .  Tax on License Fees. You agree tn pay t o  us 
each month m y  gross excise tax  or  s imi lar  tax  imposed on u s  

on account of the payment of l icense  fees o r  othmr charges 
under ttus License. including a l l  gross excise o r  s imi lar  
tax imposed on account of reimbursements under this 

paragraph. 
9. U t i l i t y  Charges and Service. We agree t o  

provide e l e c t r i c i t y ,  gas,  water and other  u t i l i t y  services 
required by you t o  operate your business t o  the boundary of 
the Premises, provided we can obtain tkose services from a 
public u t i l i t y  o r  municipal department. You w i l l  be required 
t o  i n s t a l l ,  a t  your expense, meters t o  record the  amounL of 
any u t r l i t y  furntshed so le ly  t o  the Prcmrses. You a re  

rcsponsrble for  paying, before they became delinquent,  a l l  
charges for  e l e c t r i c i t y ,  gas,  water, telephone and a l l  other  
u t i l i t r e s  and a l l  charges fo r  waste remwal service from :?e 

Premises. I f  there  i s  one meter f o r  any u t i l i t y  used by you 

o r  other  l icensees i n  the Internat ional  Market Place, then 

you must pay t o  us. on a monthly bas i s ,  a porcron or rhe 
charge for  t h a t  u t i l i t y .  The portion which you must pay fo r  



the f i r s t  month of ttus License w i l l  be determined by the 
company, agency o r  authori ty providing the u t i l i t y  by a l lo-  
c a u n g  the t o u l  c h u g s  for  the u t i l i t y  between you and the 
other l icensees using the common meter. Thereafter,  t!!e 
poruon wtuch you must pay w l l l  be based on the actual  cos t  

of the u u l l t y  a s  dstarmined by a check meter. 
10. Sec i r i t v  Deposit. When you sign this License. 

you w i l l  pay us the Security Deposit. The Security DepoSlt 
v l l l  be held by us to u s u r e  your compliance wzth the terms 
utd condittons of ttus Lzceme. I f  you defaul t  under this 
Licenae, we may cancel t h i s  License and keep your Security 
Deposit vl thout  l m i t t n g  our other r igh t s  and remedies. We 

may also use the Security Deposit t o  reimburse ourselves fo r  
any loss  o r  damages which we incur because of your breach of 
ttus Licenae. I f  you a re  not  i n  defaul t  under this License 
a t  the end of the  Term, we w i l l  refund your Securlty Deposit 
to you. We w i l l  not pay you any i n t e r e s t  on your Securi ty 
Deposit. I f  we s e l l  our ownershap i n t e r e s t  i n  Internatzonal 
tlarket Place, you agree t h a t  we may de l iver  the  Security 
Deposit t o  the purch.aser and t h a t  we w i l l  no longer be 
l i a b h  t o  you fo r  the Security Deposit. 

11. Relocation. The purpose of the  p l o t  plan 
.ruched t o  this License is t o  show the  approximate locat ion 
of +be Premises. We resezve the r i g h t  t o  re loca te  the  

various buildings i n  the common areas shown on the p l o t  
plan. We a lso  r e s e n e  t h e  r i g h t  t o  relocate  the Premises t o  

another area within ths Internat ional  Market Place provided: 

( a )  the cos t  of  moving your business w i l l  be pald by us: ( b )  
u much as  prac t icable ,  the nev premises w i l l  be comparable 
i n  s i z e  and type of construction t o  the Premises vacated; 
and ( c )  ve give you 30 days not ice  of any relocat ion.  
Further, i f  ( x )  a Conauuction Rider i s  attached t o  this 

L i c w e .  ( y )  you paid a port ion of the  permanent construction 
c o s u  of the Premises (exclusive of your t rade f i x t u r e s ) .  
and ( 2 )  ve have agreed upon the  amount of such cos t s ,  then 
we w i l l  equitably compensate you fo r  a portion of those 
cosca. A l l  cost .  of remodeling the new premises a re  t o  be 
paid by you. I f  you refuse t o  relocate ,  we have the right: 

to t e m i n a t e  this License. 



12.  Changes and Additions t o  Bulldlnqs.  We 
rese rve  t h e  r l g h t  t o  make a l t e r a t i o n s  o r  add i t ions  t o  the  
I n t e r n a t i o n a l  Market Place .  inc lud ing  the cons t ruc t ion  of  
a d d i t i o n a l  b u i l d i n g s ,  a d d r t i o n a l  s t o r z e s  on e x l s t i n g  burld- 
lngs  o r  o t h e r  improvements. 

13 .  F ix tu res  and A l t e r a t i o n s .  A l l  f i x t u r e s  
installed by you must be new o r  completely recondl t ioned.  

You may n o t  make any a l t e r a r i o n s ,  a d d i t i o n s  o r  improvements 
t o  the Prcmrses o r  i n s t a l l  any f i x t u r e s ,  slgns, f l o o r  cover- 

l n g s ,  l i g h t i n g ,  plumbing f u t u r e s ,  shades o r  awnings, o r  
make any changes t o  the s r o r e  f r o n t  v l t h o u t  ob ta i iung  our  
w r l t t e n  consent  and t h e  consent  of  our  a r c h i t e c t .  When you 

reques t  our  approval ,  you must provlde us vlL5 plans  and 
s p e c l f l c a t l o n s  prepared by a  l i c e n s e d  a r c h i t e c t .  You v l l l  
o b t a l n  our  consent  be fo re  p l a c l n g  on any door,  v a l l  o r  

vlndow o f  the Premises any szgn,  canopy o r  a d v e r t i s i n g  
mat te r .  You v i l l  a l s o  o b t a i n . o u r  consent  before  i n s t a l l i n g  
any sound system o r  speakers .  

14 .  Bonds. P r l o r  t o  commencing any a l t e r a t i o n s .  
lnprovements o r  o t h e r  construction i n  t h e  Premlses. you must 
provlde  us v l t h  evldence t h a t  you a re  financially a b l e  t o  
pay t h e  c o n r r a c t o r .  You must a l s o  provlde us w l t h  a  copy of  

a  bond an an amount, form and v l t h  a  s u r e t y  acceptable  t o  
us .  The bond s h a l l  name us a s  ob l igees  and s h a l l  i n s u r e  the 

completion o f  t h e  proposed work f r e e  and c l e a r  of  a l l  l i e n s  
15.  Removal and RestoratLon by Licensee. A l l  

movable a l t e r a f z o n s ,  decorations, addr t ions  and improvements 
made by you ( o r  by us on your b e h a l f )  may n o t  be removed 
dur ing  the term of  t h i s  U c e n s e  v l t h o u t  our  consenf. Upon 
t e rmina t ron  o f  this Lzcense. you must remove a l l  such lfeUS. 
r e p a i r  any damage t o  the Prenuses,  and l eave  t h e  Premlses i n  
a  c l e a n  and o r d e r l y  condr t lon .  

16 .  Malntenance o f  Bul ld lnq.  W e  v l l l  make r e p a l r s  
t o  t h e  b a s l c  s t r u c t u r a l  s h e l l  of  the bu l ld lngs  i n  the I n t e r -  
national Market P lace ,  excludrng en t rance  and e x l t  doors.  
balconies and frames, shop f r o n t s  and g l a s s .  W e  v r l l  not  be 
respons ib le  f o r  repairing damage o r  destruction which 1s 

caused by a  c a s u a l t y  v tuch is n o t  r equ l red  t o  be insured 

a g a i n s t  under t h i s  License.  I f  ve need t o  make r e p a i r s  



16. Repairs by Licensee. You agree to maintain 
the Premises in good condition at all times. Without 
limitation, you will maintain and repair the exterior 

entrances and balconies. all glass and show window moldings, 
all partitions, doors, fixtures. equipment, lighting and 
plumbing fixtures, and any air conditioning system. Main- 

tenance will include periodic painting of the interior as 
required by us. You will replace any furniture, equipment 

and fixtures which may be damaged, destroyed, lost or worn 

out and the replacements will become part of the Premises. 

If you fail to maintain or repair the Premises, we may 
either terminate this License or make the repairs. If we 
make the repairs, you must reimburse us for the costs of the 
repairs plus an additional 25% on such costs to cover our 
overhead as soon as we give you the bill. You will also pay 
us interest on the total cost at the rate of 12% per annum 

from the date we complete the repairs until you pay us for 
them. 

17. Operation of Business. You agree to actively 
conduct and carry on your business in International Market 
Place during the hours and on the days which we require so 
as to maintain the maximum gross receipts which may be 

produced from the operation of such business. You will sell 
merchandise which is fitting for the development and mainte- 
nance of International Market Place as a resort shopping 

area. You will keep the Premises clean and attractive at 

all times. You agree that we have the right to require you 

to remove ox redo any displays of merchandise, signs, or 
other items on or about the Premises that are objectionable 

to us. You will not permit any &&?, auction, fire or 
bankruptcy sales on the Premises without our written consent. 

18. Employees' Costumes and Conduct. Your 
employees will wear costumes appropriate to your business 

and approved by us. We have the right to require you to 

remove any employee who is objectionable to us. You agree 

that any employment contract or agreement of employment of 
any person on the Premises will be made with reference to 

and subject to this paragraph. You agree to hold us 



harmless against all actions, suits, damages (including rea- 

sonable attorney's fees) and claims brought or made by any 
person resulting from the exercise of our rights under this 
paragraph. 

19. Picketing. If a picket line is established 
on or near the Premises or if there is any other activity 

resulting from labor disputes or activities involving you or 

your business which interferes with the operations of Inter- 
natioal Market Place, we may either (a) terminate this 

License or (b) require you to cease doing business on the 
Premises for such period of time as we consider advisable 
and reduce the Minimum License Fee payable by you during 

that period. 

20. Storaqe. You will store on the Premises only 
goods which you intend to offer for sale at the Premises. 

You will use only that portion of the Premises which is 
reasonably necessary for clerical or other non-selling 

purposes in connection with your business in the Premises. 

21. s e s  and Regulations. You will comply with 
all rules and regulations established from time to time by 

us. We will give you notice of such rules and regulations 
and any changes to them either by delivering or mailing them 
to you or by posting them in International Market Place. 

The rules and regulations are part of this License. If you 
do not comply with the rules and regulations, you will be in 

default under this License. 
22. Compliance with Laws. You will comply with 

all laws, rules, regulations and ordinances applicable to 
your business, the Premises or International Harket Place. 
You agree to indemnify us against all actions, suits, 
damages (including reasonable attorney's fees) and claims 
brought or made because of your failure to comply with those 

rules, regulations, ordinances, and/or laws. 
23. Recordation of Sales and Cash Reqisters. You 

agree to record at the time of sale in the presence of the 

purchasers all sales, whether for cash or credit, in a cash 
register having a non-resettable cumulative total. a tape 
and a readily visible indicator as to the amount rung, which 

can be serviced on Oahu by an established agency. If we 



agree in writing, you may use a register containing serially 

numbered sales slips with other features which are approved 
by us. You agree to give each customer a receipt or sales 

Slip with your name and address on it for each sale. We 

have the right to examine the cash register totals during 
business hours. You may not remove any cash register for 

repair or other purpose without immediately giving us 
written notice. Authorized repair agents will be requested 

to furnish us with a letter showing the date the register is 

brought in, the date the register is returned, and the 
register reading before and after repair. Any repair agency 

employed by you to repair or replace any cash register used 
by you is authorized, by this License, upon our request to 
disclose any information obtained by them while making 

repairs or replacement. 
24. Gross Sales. The term "gross sales" means 

the total retail selling price of all food, merchandise. 
entertainment and services (including packing, postage and 
taxes) sold by you, your employees, or your sublicensee or 
concessionaire upon or from any part of International Market 
Place and all of the receipts from any business conducted in 

International Market Place. The term includes (a) sales for 
cash or credit even if the sums for credit sales are not 
collected by you and (b) all sales on mail, telephone or 

other orders received by you at International Market Place. 

For purposes of computing the Percentage License Fee, you 
may exclude from the computation of gross sales: (i) 
returns, refunds, and credits made to customers for merchan- 

dise returned; (ii) all sums and credits received in settle- 
ment of claims for loss or damage to merchandise; (iii) 
postage and employee discounts and (iv) Eawaii State Gross 

Excise Tax. 
25. Refund of Shopper's Purchases. We hire 

"shoppers" to insure that all customers are given courteous 

and proper business treatment by all licensees in Inter- 
national Market Place and to insure that each customer is 

given a receipt as required by this License. At our request, 

you will take back merchandise purchased by such shoppers 
and refund to us the retail price and tax paid for the 



merchandise within three (3) months from the date of the 

purchase. All sales to such "shoppers" will be deducted 

from the gross sales for the purpose of computing the Per- 
centage License Fee. 

26. Reports by Licensee. You will give to us on 
or before the 10th day of each month a written statement 

signed by you and certified to be true and correct, showing 

in detail satisfactory to us the amount of gross sales for 
the preceding month. With the report. you will pay to us 
the Percentage License Fee on the gross sales for the pre- 

ceding month. Each year, no later than February 28, you 
will give us a written statement showing in detail satis- 
factory to us, the amount of gross sales during the pre- 

ceding calendar year. The written statement must be cer- 
tified by an independent certified public accountant or firm 

approved by us. A 1 1  statements are to be in the form and 
style and contain such details and breakdown as we may 
reasonably require. 

27. Licensee's Records. For the purpose of 
determining the amount payable as Percentage License Fees, 
you agree to keep at a location on Oahu disclosed to and 

satisfactory to us, for not less than three (3) years 
following the end of each calendar year, records which will 

show the inventories and receipts for merchandise and daily 

receipts from all sales on or from International Market 
Place. YOU also agree to keep for at least three 13) years 

following the end of each calendar year the gross income, 
sales and occupation tax returns pertaining to sales on or 
from International Market Place and all applicable original 
sales records. The sales records will include, among others: 

(a) cash register tapes, including tapes from temporary 
registers; (b) serially numbered sales slips; (c) the ori- 

ginals of all mail orders received by you at International 
Market Place; (d) the original records of all telephone 

orders received by you at International Market Place; (e )  

the original records showing that merchandise returned by 
customers was purchased at International Xarket Place by the 
customers; (f) records of any merchandise taken out on 
approval; (g) settlement report sheets of transactions with 



sublicensees of concessionaires; (h) any other sales records 

which would normally be examined by an independent accoun- 

tant according to accepted auditing standards in performing 

an audit of your sales; and (i) the records specified in (a) 
through (h) for permitted sublicensees or concessionaires. 
We have the right to examine your records during regular 
business hours. 

28. u. We may require, upon 48 hours prior 
notice to you, a complete audit of your entire business 
affairs and records relating to International Market Place 

for the period covered by any statement which you have given 
to us according to this License. If the audit discloses 

that you owe us two percent (2%) or more in excess of the 

Percentage License Fees computed by you and paid to us for 
such period, (a) you will be required to pay us promptly for 

the cost of the audit and (b) we may terminate this License 
upon five ( 5 )  days' notice to you. In any case, you must 
pay any deficiency to us immediately, regardless of whether 

the deficiency exceeds two percent (2%) of the Percentage 
License Fees already paid. 

29. Riqht to Examine Books. Our acceptance of 
any payments of the Percentage License Fees shall not be a 

waiver of our rights to examine your books and records in 
order to verify the amount of gross sales made by you. 

30. Common Areas. The common areas include 
parking areas, driveways, entrances and exits thereto, 

retaining walls, sidewalks and ramps, landscaped areas, 

exterior stairways, walkways, malls, courts, comfort 
stations and any other areas and improvements provided by us 
from time to time for the general use by you, other licen- 

sees of International Market Place, and your employees and 

customers . 
31. Riqht to Use Common Areas. The common areas 

may be used by you and other licensees of International 

Market Place in connection with your business in Interna- 
tional Market Place. At no time shall you or your customers 

or employees park any vehicle in the loading parking areas 

for longer than the allowable time posted or provided in the 
Rules and Regulations. You and your employees shall not 



soliclt buslness or distribute handbills or other advertis- 

ing materials in the common areas 

32. Control of Common Areas by Licensor. We will 

at all times have exclusive control and management of the 

common areas. We have the right to establish, modify and 
enforce rules and regulations with respect to all common 
areas. we may close the common areas for repairs and con- 
struction, may construct other buildings or improvements in 

the common areas, and may add to or change the area, level, 
location or arrangement of any common areas or facilities. 
We may close temporarily or take other action which we feel 
necessary to prevent a dedication of any common area or the 

accrual of rights to any person or the public in the common 
areas. We may also take such action as we feel necessary to 

prevent the unauthorized use of the common areas. 
33. Obstruction of Common Areas. You will keep 

all common areas free and clear of any obstructions resul- 

ting from your business. You will permit the use of the 
common areas for only normal access by your customers, 

employees and service-suppliers. 

34. Payment of Real Property Taxes, Assessments, 

Common Expenses and Other Expenses. The licensees of 
International Market Place are responsible for paying, in 
accordance with the International Market Place Merchants' 

Trust, (a) all real property taxes assessed on the land and 

improvements in the International Market Place; (b) each 
annual installment of any assessment levied against the real 

property in the International Market Place or against any 
fee simple or leasehold interest therein; and (c) all 
expenses in comection with the management and maintenance 

of International Market Place, including without limitation 
liability and fire insurance premiums for coverage of the 

common areas and expenses of maintenance and repair of the 
basic structural shell of the buildings. You agree that the 

Contract for License and Operating Agreement which you 
executed is part of this License and that you will pay the 

expenses as agreed to in the Contract. 
35. Compliance with Fire Insurance Policy. You 

agree that you will not keep, use, or sell at International 
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standard form of fire insurance policy. You will also pay 

any increase in premiums for fire and extended coverage 

insurance that may be charged on account of the type of 

merchandise which you sell on the Premises. If you install 
any electrical equipment, you will, at your own expense, 

make whatever changes are necessary, including changes to 
the electrical lines in the International Market Place, to 
comply with the requirements of the Insurance Underwriters 
or any governmental authorities. 

36. Insurance on Improvements, Fixtures and 
Merchandise. You agree to maintain, during the term of this 

License, fire and extended coverage insurance on your furni- 

ture, fixtures, improvements and merchandise. 

37. Plate Glass Insurance. You agree to keep 
insured any and all plate or other exterior glass in the 
Premises in the full insurable value. 

38. Liability Insurance. You will, at your own 
expense, purchase and maintain a policy of public liability 

and property damage insurance with respect to the Premises 

and your business. The limits of the public liability 
insurance must be no less than required by financially 
sound ~usiness practice bur in no event less tnan 

$300,000 per person, Sl,i100.000 Der accident and 
$100,000 for property Gamaye. 

39. Approval of Insurer and Copies of Policies. 
Whenever this License requires you to obtain insurance, a 

copy of the insurance policy or certificate of insurance is 
to be delivered to us promptly. The form and coverage of 

the policy and the insurer issuing the policy must be accept- 

able to us. Each policy shall name us as an additional 
insured and shall provide that it may not be modified ox 
cancelled without first giving us ten (10) days' prior 

written notice. 

40. Reciprocal Waiver of Licensor's and Licensee's 
Insurer. You, for your insurer, and we, for our insurer, 

waive the right of our respective insurers to subrogation 
against each other for insured loss caused by the negligence 
of the customers or employees of the other. 



41. Assumption of Risk by Licensee. We will not 

be liable to you for any damage caused by electricity, 
plumbing, gas, water, sprinkler or other pipes and sewerage 

system or the bursting, leaking, or overflowing of any tank 
or waste or other pipes in or around the Premises or inter- 
national Market Place, nor for any damage which is caused by 
water coming into International Market Place from any source. 

We also will not be liable for any damage caused by the acts 
or negligence of other licensees or occupants, their employees 
or customers, the public, or other occupants of International 
Market Place or adjacent property. A11 property which you 
keep at International Market Place shall be kept at your 
risk only. 

42. Indemnity. You agree to indemnify us against 
any claims arising out of damage or loss to property kept at 

International Market Place, including subrogation claims by 

your insurance carriers. You also agree to indemnify us 

against all claims, demands, actions and suits for loss or 
damage, including property damage, personal injury or wrong- 
ful death claims made in connection with the use or occu- 

pancy of International Market Place or the operation of your 
business. You agree to reimburse us for all costs and 
expenses, including reasonable attorney's fees, which we 

incur in connection with the defense of any such claims. 
43. Destruction or Damaqes to Premises. 

a. Repairs by Licensor. If, through no fault or 

neglect of yours, the Premises is partially or totally 
destroyed by fire or other casualty insurable under standard 
extended coverage insurance. we will repair the basic struc- 
ture in which the Premises is located. subject to any delay 
or inability to do so from causes beyond our control. How- 
ever, we may elect to terminate this License and not repair 

the damage if (i) more than 33-1/3% of the building in which 
the Premises is located is destroyed so as to become wholly 

or partially untenantable, (ii) the insurance money received 
by us is insufficient to pay fully for the costs of repair, 

or (iii) the building in which the Premises is located is 
damaged by a casualty which is not insurable under a stan- 

dard fire and extended coverage policy. If we elect to 



terminate this License, we must notify you in writing within 
30 days after the casualty. You will then be required to 

pay the license fees up to the date of damage and thereupon 

this License will terminate without further notice. 
b. Repairs by Licensee. If the Premises is 

damaged (whether or not insured), you must imediately 

repair all plate glass, exterior signs, trade fixtures. 
equipment, display cases and other improvements originally 
installed by you (or by us on your behalf). However, if the 
damage occurs within 60 days from the date this License will 
expire, you may elect not to repair the damage, provided you 
give us written notice within 10 days after the casualty. 
Even if you make a permitted election not to rebuild, this 
License will remain in full force and effect and you must 
continue to pay the Minimum License Fees for the remainder 

of the term of the License. 
c. Continuation of Business and Abatement of 

License Fees. After any damage to the Premises, you agree 

to continue operation of your business to the extent prac- 

ticable. You will not be entitled to any damages on account 
of any inconvenience or loss incurred by you as a result of 
our making repairs which we are required or elect to make. 
During the time that we are making such repairs and provided 
you make written demand within 10 days after the damage, 
describing in reasonable detail your request, the Minimum 
License Fees will be abated in an amount equal to the pro- 
portion thereof which the number of square feet of gross 
floor area in the Premises rendered untenantable bears to 
the total number of spare feet of gross area in the Prem- 
ises immediately prior to the damage. Once the repairs to 

the basic structure in which the Premises is located have 
been completed, the full Minimum License Fees will again be 

payable. Except as stated above, there will be no reduc- 
tion, change or abatement of any rent or other charge pay- 
able by you under this License. 

44. Eminent Domain. 
a. Automatic Termination of License. If all of 

the Premises is taken under a power of eminent domain, then 
this License will automatically terminate. If only part of 



the Premises is taken, this License will terminate as to the 

Portion taken but will continue in full force and effect as 
to the remainder of the Premises, unless otherwise tcwi- 

nated as provided below. The Minimum License ~ e e s  will be 
reduced in the proportion that the floor area taken bears to 

the total floor area of the Premises prior to the taking. 

We will make all repairs and alterations to the Premises 

required by such taking. All damages which are payable on 
account of the taking will belong to us. 

b. Option to Cancel. If only a portion of the 
Premises is taken and you cannot make use of the rest, you 
may, within 30 days after you are notified of the filing of 

the eminent domain action, cancel this License as of the 
date the condemning authority takes possession. If more 
than 50% of the floor area of the Premises is taken, either 

of us may terminate this License as of the date the condemn- 

ing authority takes possession by giving notice to the other 
on or before the date the Premises must be aurrendered to 

the condemning authority. All damages which are payable on 
account of the taking will belong to us. 

c. Licensee's Damages. You shall have the right 

to claim and recover from the condemning authority, but not 
from us, any compensation which may be separately awarded or 
recoverable by you on account of any cost you incur in 
removing your merchandise, furniture, fixtures and equipment 

from the Premises. 
d. Temporary Taking. If all or a portion of the 

Premises is taken without the condemnation of the fee simple 

title also, this License will not terminate and you will not 
be excused from full performance of your agreements under 

this License. You will. be entitled to claim damages against 
the condemning authority and our right to recover compensa- 
tion will be limited to compensation tor our reversionary 

interests, if any. This License will not be subject to 
forfeiture if the agreements which do not call for the 

payment of money are not performed while you do not have 
possession of the Premises as a result of the condemnation. 

If the condemning authority does not maintain the Premises 
or perform any covenant not calling for the papent of 

(7 )  



money, you will have 90 days after you regain possession of 

the Premises to perform those obligations. During the time 
you do not have possession of the Premises because of the 

condemnation, you will pay to us, in lieu of the Minimum and 
Percentage License Fees and in addition to any other pay- 

ments required of you under this License, a monthly license 
fee equal to the average aggregate monthly license fees paid 

by you from the commencement of the term of this License 
until the condemning authority took possession. We will 

have the right to require you to assign to us all compen- 
sation and damages payable to you to be held without lia- 
bility for interest as security for the full performance of 

your covenants under this License. Such compensation and 
damages will be applied, first, to the payment of license 
fees, taxes, assessments, insurance premiums and all other 

sums payable under this License as they become due. The 

remainder, if any, will be paid to you. 

45.  Restriction on Assignment and Sublicensinq. 
You may not, voluntarily or involuntarily, without our prior 

written consent, assign or mortgage this License or sub- 
license any portion of the Premises, including any conces- 
sionaire or other agreement to place vending machines in the 
Premises. Our consent to one assignment, mortgage, sub- 

license or other occupation or use by another person shall 
not be considered a consent to any subsequent assignment, 

sublicense, mortgage, occupation or use by another person. 

Any assignment, mortgage, sublicense, or other such agree- 

ment without our consent will be void. We may, as a con- 
dition to giving our consent, require (a) full disclosure of 
the terms and conditions of the assignment or the convey- 
ance; (b) proof of the financial responsibility of the 

assignee, sublicensee, or other person acquiring the rights; 

and (c) an increase in the Minimum and Percentage License 

fees. Any change in the present ownership or control of 
your business, whether voluntary or involuntary or as a 
result of any sale of assets, transfers of stock, merger, 
consolidation, management contract or otherwise shall be 
considered an assignment within the meaning of this 
provision. 
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46. No Release of Licensee. If you assign or 

convey any interest in this License, you will remain fully 
liable under this License and will not be released from per- 

forming any of the terms, covenants, and conditions of this 
Liceas@. 

47. Off-set Statements. You agree to deliver to 

our mortgagee or any prospective purchaser of our interest 

in International Market Place, if requested, a statement of 
any claims you have against us, a certification (if it be 
the case) that this License is in full force and effect and 
unmodified (or stating the modifications) and that there are 
no defenses or offsets to this License (or stating those 
claimed by you). 

48. Subordination and Attornment. This License 
is subject and subordinate to all ground leases and mort- 

gages which may now or hereafter effect all or a portion of 

the real property which is part of International Market 
Place. If required by any lessor or mortgagee, you will 
execute a certificate requested by the mortgagee or lessor 
which confirms this subordination. You hereby appoint us as 
your attorney-in-fact to execute any such certificate on 

your behalf. 
49. Covenant Not to Compete. You agree that, 

during the term of this License, you will not own, manage or 
control directly or indirectly or participate in the profits, 
management or control of any retail business which is 

located within a radius of one (1) mile from International 
Market Place if such retail business is similar to and 
competing with the Business Use described on the first page 

of this License. This agreement does not include any exist- 

ing retail business owned, managed or controlled by you on 

the date of this License which you list on the first page of 

this License. 
50. Access to Premises. We will have the right 

to enter the Premises during business hours for the purpose 

of repairing, inspecting or showing the Premises to prospec- 

tive purchasers. We may store materials to make repairs on 
the Premises without reducing the license fees and without 
any liability to you for loss or interruption of business or 



use of the Premises. During 6 months prior to the expira- 

tion of the term of this License, we may show the Premises 

to prospective licensees and place notices on the Premises. 

51. Utility Mains. If required by engineering 
design, good practice or code requirements, we may put 
utility mains or other facilities serving other portions of 

the International Market Place within the Premises. We will 

place the mains or other facilities so as to cause as little 

interference with your business as possible. We have the 
right to locate cooling towers on the roof over your Premises. 

52. Arbitration. Any disagreement which, under 
this License, is expressly made subject to determination by 
arbitration will be submitted to and determined by three (3) 
arbitrators in the manner described in Chapter 658 of the 

Hawaii Revised Statutes, as amended. Either party may 

notify the other of the desire to arbitrate such disagree- 

ment, appointing one (1) arbitrator in the notice. The 
other party shall have ten (10) days after receipt of the 

notice to appoint a second arbitrator. If the other party 
does not do so, the party who has already named an arbitra- 

tor may request any Judge of the Circuit Court of the First 

Circuit of the State of Hawaii to appoint the second arbi- 
trator. The two arbitrators so appointed will select a 

third arbitrator or, if they do not, either party may 
request such Judge to appoint the third arbitrator. The 

decision of any two of the arbitrators will be final and 

binding upon both parties unless set aside or modified as 
provided by the above statute. Each party will pay its own 

expense and attorney's fees, but the compensation of the 
arbitrators will be paid equally by both parties. 

53. Default by Licensee. You will be in default 

under this License if you (a) become insolvent or make an 
assignment for the benefit of creditors, file or have filed 
against you a petition in bankruptcy or any similar law, if 

a receiver or trustee of your property is appointed, or if 

an execution or attachment is levied against your interests 
hereunder or your business; (b) are convicted of a felony; 

( c )  abandon the Premises; (d) fail to pay any sum payable 



under this License (including contributions to the mainte- 
nance or advertising and promotional funds described in the 

Contract for License and Operating Agreement) within three 

( 3 )  days after the suns are due whether or not we demand 
payment; (e) falsify any statements or reports required 

under this License or in any other manner attempt to defraud 
us; or ( f )  fail to perform or keep any other term, covenant 

or condition under this License. 
54.  Remedies. If you are in default under this 

License, we will have the right to terminate this License at 

any time without notice to you and with or without legal 
process. We will also have the right to reenter and take 
possession of the Premises. If we do so, we may either 
terminate this License or, without terminating this License. 

make whatever alterations and repairs are necessary in order 

to grant another license to a third party to use the Prem- 
ises for a term which may extend beyond the term of this 

License. Any license fees which we receive under the 
license to such third party will be applied, first, to the 
payment of any sums you owe under this License other than 
license fees; second, to the payment of costs incurred by us 
in issuing a new license (including brokerage fees, attorneys' 
fees and the costs of alterations); and, finally, to the 
payment of license fees due and unpaid. We will also have 

the right to enter and take possession of any of your prop- 

erty at International Market Place. Without being guilty of 
trespass, we may use whatever force is necessary to enter 
the Premises and/or take or remove the property from Inter- 

national Market Place. Any property which we remove may be 
stored by us for your account and at your expense. We will 

not be responsible for the safekeeping of the property which 

is stored. You waive any claims against Us for loss, damage, 
or injury which may be caused by our exercising our rights 

under this License. We will have a lien against all of your 

property at International Market Place or property removed 

by us for storage, whether or not exempt from execution. 

The lien will be security for the payment Of the license 
fees and other sums payable under this License an8 for any 
damages caused by your breach of this License. We may take 



possession of such property and sell the property at a 
public or private sale, with or without notice to you. and 
apply ttlc proceeds of the sale toward the cost of the sale 
and any sums which you owe to us under this License, includ- 
ing reimbursement for damages incurred by us. You will pay 
us a late charge as set forth above for each Minimum or 

Percentage License Fee payment not paid within three ( 3 )  
days of its due date. If you default under this License, 
you will pay us all costs which we incur in connection with 
your default, including reasonable attorney's fees. If you 
fail to pay us any sums due under this License, and we incur 
fees for the services of a collector or an attorney, you 
shall reimburse us for the collector's or attorney's rea- 
sonable fees and court costs. 

5 5 .  Nonwaiver. If we waive one default by you 
under this License, it will not mean that we have waived any 
other or future breach by you. Our acceptance of license 
fees due under this License will not constitute a waiver of 
any breach by you other than the failure to pay the license 
fees which we are accepting. Any waiver of any provision of 
this License must be in writing and signed by us. 

56. No Accord and Satisfaction. Acceptance by us 
of a payment made by you which is less than the amount you 
owe us will not be considered satisfaction of the sums which 
you owe us. We may accept a check or payment without preju- 
dice to our rights to recover any unpaid sums owing to us 
even if the check or payment or a letter accompanying the 
check or payment states that our acceptance of the check or 
payment will' be full payment of the sums. 

57.  Return of Premises. When this License is 
terminated for any reason, you agree to peaceably deliver 
possession of the Premises to us in good condition and free 
and clear of all liens. All of your property, including 
trade fixtures and other improvements, will be removed from 
the Premises by you and you will repair any damage caused by 
their removal. If you do not remove the trade fixtures and 
improvements within 10 days of termination of this License, 
we may either keep such fixtures and improvements or remove 
them at your expense. If we remove such fixtures and 



improvements or repair and clean the Premises because you 
did not do so, you will pay us for our costs plus an 
additional 25% on such costs to cover our overhead as soon 

as we give you the bill. You will also pay us interest on 
the total cost at the rate of 12% per annum from the date of 
completion until paid. 

58. Holdover by Licensee. If you remain on the 
Premises after the expiration of the term of this License 

with our written consent, our agreement will be considered a 

license agreement from month-to-month at the license fees 
and upon the terms and conditions specified in this License. 

59. Liquidated Damages. If you remain on the 
Premises after this License terminates without our written 

consent, we may require you to pay, as liquidated damages 
for each day you remain, an amount equal to double the 

amount of the daily Minimum License Fees and other fees and 
charges payable under this License computed on a 30-day 
basis. 

60. Change of Name. We reserve the right to 

change the name of the complex from International Market 

Place to any other name. You will have no claim for any 
damages, inconvenience or breach arising out of such name 

change. 
61. Notice. All notices to be given by us to you 

under this Agreement may be delivered to you if you are an 
individual, to any of your officers if you are a corporation 
or to any partners if you are a partnership. Notice may 
also be given to you by mail addressed to you at the address 

shown on the first page of this License even if you are no 
longer at that address. You may give any notice to us by 

delivering to one of our officers or by mailing it to us at 

this address: 
Halau Building. Suite 200 
2330 Kalakaua Avenue 
International Market Place 
Honolulu, Hawaii 96815 

If our address changes, we will notify you in writing, and, 
thereafter, you must send all notices to the new address. 

Any notice which is sent by registered mail to the addresses 

stated above shall be considered to have been served on the 
other party on the date the notice is mailed. 

(10) 



62. Nulti~le Licensees. If there is more than 

one licensee under this License, all obligations under this 
License will be joint and several and any notice given by us 

to any one of you shall be construed as notice to all of 
you. 

63. Binding Effect. The covenants and conditions 
in this License, subject to Paragraph 45, shall be binding 

upon and for the benefit of the heirs, successors, executors, 

administrators and assigns of the parties to this License. 

64. Entire Aqreement. This License is our entire 
agreement. It may not be changed except in writing which is 
signed by both you and us. 

65. Captions. The captions in this License are 
for convenience only and do not limit this License. 

66. Governing Laws. This License is subject to 
and shall be construed by the laws of the State of Eawaii. 

Licensee(6) (Initial) Licensor ( In-a1 ) 



CONSTRUCTION RIDER 

1. construction by Licensee. You are to make 
improvements to the Premises at your cost in accordance with 
plans and specifications approved by us. All construction 

must be performed by a licensed contractor. You must com- 

mence construction within 10 days of our approval of the 

working plans and specifications or within 10 days of the 

commencement of the term of this License, whichever is 
later. All work must be completed and you must open for 
business on or before the Open Date; otherwise we may termi- 
nate this License. 

2. Statement of Costs. Within 60 days after the 
commencement of the term of this License, you must provide 

to us a statement of the actual costs of all pennanent 
construction which has been approved by us, exclusive of 

your trade fixtures. If we dispute such costs and if we 
cannot reach an agreement within 30 days after the statement 
is submitted to us, the dispute will be submitted to arbi- 
tration in accordance with Paragraph 52 of the License. 

3 .  Bond Against Liens. Prior to comencing any 
construction, you must furnish to us a bond as provided in 

Paragraph 13 of the License 

DATED : 
WDC VENTURE dba 
INTERNATIONAL KARXE! PLACE 

Licensor 



Appendix E 

Survey Response From Colorado 

STATE OF COLORADO 
DIVISION OF REAL ESTATE Department of Regulatory Agencies 

1776 Logan Street - 4th  Floor 
Denver, Colorado 80203 Steven V Betron 
Telephone ( 3 0 3 )  894-21 66 Execut ive  Director 

Roy Rome. 
Governor 

Ml~hdel 8 Gorham 
Dwctoi  

Harry C Reagan 
Deputy Dmcfor 

September 23. 1988 

Jerry Lee Coe, Researcher 
Legislative Reference Bureau 
State of Hawaii 
State Capitol 
Honolulu, Hawaii 96813 

Dear Kr. Coe: 

I am writing in response to your letter concerning alleged 
unfair and exploitive rental practices. 

To the best of my knowledge, Colorado has no legislative 
restrictions which specifically regulate the practice of land- 
lords in this area. This, of course, would not preclude action 
based on statutorily prohibited anti-competitive or unfair/fraud- 
ulent trade practices. Certain isolated municipalities have, in 
the past, imposed rent controls in Colorado, but not necessarily 
in order to address the concerns expressed in your letter. 

I hope this information addresses your question adequately 
and is of assistance to you. 

Very truly yours. 

COLORADO REAL ESThTE COMHISSIOB 

Deputy Director 



Appendix F 

Survey Response From Minnesota 

HUBERT H. HUMPHREY, I l l  
A lTORNtY GENERAL 

ST. PACL 55168 

September 23, 1988 

ADDRESS REPLY TO: 

m rnRD BLDc. 
117 UNIYERSlTY AYE. 
ST. PAUL, MN SSlSS 
TELEPHONE: (612) 2967J7J 

Legislative Reference Bureau 
State of Hawaii 
State Capitol 
Honolulu, HI 96813 

ATTN: Jerry L. Coe 

Dear Mr. Coe: 

Thank you for your correspondence dated August 26, 1988 
seeking information relating to commercial lease agreements. 

Unfortunately, I am unaware of any Minnesota state law that 
specifically regulates commercial leases. It is my understanding 
that commercial leases are regulated by private contract law. 
The only statutes that regulate leases in general are those which 
apply to residential housing only. 

If you have any questions, please feel free to contact me. 

WENDY COY 
Investigator 
Consumer Division 

(612) 297-4717 



Append ix  G 

R t C I I A R D  n. B R I A N  
G O V E R N O R  

LARRY D. STRUVE 
D ~ E C T O R  

D E ~ A R T * S N T  OF COMMERCE 

S u r v e y  Response From Nevada 

STATE OF NEVADA 

CAPITOL COMPLEX 

DEPARTMENT OF COMMERCE 

REAL ESTATE DIVISION 
201 5 F A L L  STREET 

CARSON CITY. NEVADA 89710 

1702) 885-4280 

R. L Y N N  L U M A N  

ADMIWISTRATOR 

REAL ELITATE DlVlSlDN 

A u g u s t  31,  1988 

J e r r y  L. Coe, Researcher 
Legis lat ive Reference Bureau 
State o f  Hawaii 
State Capitol  
Honolulu, H A  96813 

Dear Mr. Coe: 

In response t o  y o u r  inquiry, 1 have n o  simi lar s i tuat ions t o  those 
you've descr ibed wh ich  are  cause f o r  Nevada t o  address those 
concerns. 

I 'm  s o r r y  I cou ld  n o t  be o f  more assistance r e g a r d i n g  t h i s  issue. 

V e r  t r u l y  yours ,  

@A 
RLL: js 



Appendix H 

Survey Response from Ohlo 

Department of Commerce Rchard  F Celeste Governor 

Two Nat~onw~de Plaza Columbus, Ohio432664547 Ltnda K Page, D~rector 

September 2, 1988 

Jerry L. Coe 
Legislative Reference Bureau 
State Capital 
Honolulu, Hawaii 96813 

Dear Mr. Coe: 

Our office has received your letter of August 26, 1988, in 
which you inquire as to whether the State of Ohio has any 
laws or regulations dealing with commercial leases and/or 
operating licenses. 

In Ohio, residential leases are governed under the laws 
contained within the Landlord and Tenant Act. However, 
there are currently no state laws or regulations within Ohio 
which cover the terms or conditions of commercial leases or 
operating licenses. 

If our office can be further assistance, please feel free to 
contact us. 

Sincerely, 

MARGARET Y. RITENOUR 
Superintendent 
Ohio Division of Real Estate 

Division of Real Estate 614/466-4100 



Appendix  I 

S u r v e y  Response  From New York 

STATE OF NEW YORK 
DEPARTMENT OF STATE 
A L B A N Y .  N.Y. 12231-0001 

August 31, 1 P88 

Jerry  L. Cce, Researcher 
Legislative Reference Bureau 
S t a t e  of Hawaii 
S t a t e  Capitol 
Honolulu, Hawaii 9681 3 

Dear Mr. Coe: 

I regret  tha t  we a r e  unable t o  assist you in your study of t he  utilization and e f fec t s  
of operoting licenses and commercial leases of a short t e rm  or  indeterminate nature. 

While New York S ta te  has a number of geographical locations which might encounter 
tha t  type of problem, we a r e  unaware of any government or private studies, laws, or 
regulations addressing the  subject. 

Sincerelv. 

Director 
Division of Licensing Services 



Appendix J 

J E F F R E Y  L .  A M E S T O Y  
A T T O R N E Y  G 6 N E R A L  

B R I A N  L ,  B U R G E S S  
D E P U T Y  A T T O R N E Y  G E N E R A L  

Survey Response From Vermont 

ADDRESS REPLY TO 

C O N S U M E R  ASSISTANCE P R O G R A M  
T E R R I L L  HALL. U V M  

B U R L I N G T O N .  V E R M O N T  05405 

S T A T E  O F  V E R M O N T  
OFFICE O F  THE ATTORNEY GENERAL 

P U B L I C  PROTECTION D l V t I l O N  

T E L :  ( e021  656-31B3 

September 1 ,  1988 

J e r r y  L. Coe . Researcher 
L e g i s l a t i v e  Reference Bureau 
S t a t e  of Hawaii 
S t a t e  Capi to l  
Honolulu, Hawaii 96813 

Dear Mr. Coe: 

Your l e t t e r  of August 26. 1988 t o  Edwin Hobson has been r e fe r r ed  t o  me f o r  
a  response. The S t a t e  of Vermont does no t ,  t o  my knowledge, have 
r egu la t ions  concerning s h o r t  term opera t ing  l i c e n s e s  and commercial l ea ses .  
To my knowledge, t h i s  has not been a  problem i n  the S t a t e  of Vermont. 

Very t r u l y  yours ,  

A JIY' s t s n t  Ashman Attorney General 



Appendix K 

Florida Nonresidential Landlord 
and Tenant Statutes 

F S  1987 LANDLORD AND TENANT Ch. 83 

CHAPTER 83 

LANDLORD AND TENAN? 

PA9T i NONRESIDENTIAL TEUAXCIES (ss 83.901-93.251) 

PhRT li RESIXSTiAL TENANCIES :ss 83 4C-83 6:) 

PAZT Iil SELF-SERVICE STORAGE SPACE (8s 83 831-83,8091 

PART i 83.02 Certain written leases tenancies at will: dura- 

NONRESIDENTIAL TENANCIES 

Application. 
Unwritten lease tenancy at will; duration. 
Certain written leases tenancies at will. dura- 

tion. 
Termina!ion of tenancy at will; iength of notice. 
Hoiding over after tsrm. tenancy at sufferance, 

etc. 
Right of possession upon default in rent; deter- 

mination of right of possession in action or 
surrender or abandonment of premises. 

Right to demand double rent upon refusai to 
deliver possession. 

Action for use and occupation. 
Landlord's lien for rent 
Exemptions from Iiens for rent. 
Landlord's lien for advances. 
Distress for rent; complaint. 
Distress for rent: form of writ. 
D~stress for rent. levy of writ. 
Distress for rent; dissolution of writ 
Distress for rent; repievy of distrained properly 
Distress for rent: claims by third persons. 
Distress for rent: trial; verdict: judgment. 
Distress for rent: sale of property distrained. 
Causes for removal of tenants. 
Removal of tenant. 
Removai of tenant; service. 
Removal of tenant: judgment. 
Removal of tenant; process. 
Removal of tenant: costs. 

t~on.-Where any tenancy nas been created h i  ar in 
strument in writino from vear to vear or Quarter to ouar 
ter. or month to i;lonth,'or week to weei, to be dkter- 
mined by the periods at which the rent is payaole, and 
the term of wh~ch tenancy is unlimited, the tenancy shaii 
be a tenancy at will. If the rent is payable weekly, then 
the tenancy shali be from week to week; if payable 
monthly, then the tenancy shall be from month to month; 
if payable quarterly, then from quarter to quarter: if pay- 
able yearly. then from year to year 

H m t w - s  2 ch W1 'W5 05GS535 CGL- n 2 ct. '5057 1931 I Y. 
cn 67-2% 

83.03 Termination of tenancy at will; length of no- 
tice.-A lenancy at will may be termmated by either par- 
ty giving notice as follows: 

(1) Where the tenancy is from year to year. by giving 
not less than 3 months' notice prior to any annual period: 

(2) Where the tenancy is from quarter to quarter, by 
oivina not less than 45 davs' notice orior to the end of .. - 
any quarter; 

(31 Where the tenancv is from month to month. bv 
gi;ing not less than 15 days' notice prior to the end df 
any monthly period; and 

(4) Where the tenancy is from week to week, by giv- 
ing not less than 7 days' notice prior to the end of any 
weekly period. 

Hl~10*l.-1 3, cn 5441, :%5 ii5S j563 CS. $433 r 3 U  a? 61-29 

83.04 Holding over after term, tenancy at suffer- 
ance, etc.-When any tenancy created by an instru- 
ment in writing, the term of which is Itmited, has expired 
and the tenant holds over in the possession of said 
premises without renewing the !ease by some further in- 

83.001 Application.-This part applies to rmresi. strument in writing then such holding over shall be con. 
dentiai tenancies and ail tenancies not governed by Part strued to be a tenancy at sufferance. The mere payment 
I1 of this chapter. 

Illston.-r r ,  cn 73-330 or acceptance of rent shall not be construed to be a re- 
newal of the term. but i f  the holding over be continued 

83.01 Unwrinen lease tenancy at will; duration.-- with the written consent of the lessor then the tenancy 
Anv lease of lands and tenements or etther made shail shall become a tenancy at wtll under the provisions of 
be'deemed and heldto be a tenancy at wili unless it this law. 
shall be in writinq sianed by the lessor. Such tenancy n/2!7u-3 4 ,Cn  W"':93 RRGS70 cGL54341 3 C h  !5057~193'~s 34 

.,. ", ~ L -  

shall be from yea;to fear, or quarter to quarter, or month 
to month, or week to week. to be determined by the per!. 83.05 Right of possession upon default in rent; de- 
ods at which the rent is payabie. If the rent is payable termination of right of possession in action or surren- 
weekly. then the tenancy shall be from week to week: der or abandonment of premises.- 
if payable monthly, then from month to month; if payable ( I )  if any person leasing or renting any !and or prem. 
quarterly, then from quarter to quarter: if payable yearb. ises other than a dwelling unit fatis to pay the rent at the then from year to year. 

w,,o*l,-ss ,, 2, 5M1, ,%, RGS lSb7 =, CGL 5432 %, cn time it becomes due, the lessor has the right to obtain 
67-254 possession of the premises as provided by law. 

383 





plamt has expred Before t'e wn! issues, the plaintn'! or 
his agent or atto'ney shall fiie a bond with surety to be 
appro:ed by ?he c!eik, pajabre lo de'endan: in a? leas! 
dou~ie t i e  sun demanded or sf property. in double the 
val-e of the pcperty socght to be ievied on, conditicned 
to pay ail costs and damages which defecdaiit Sustams 
in cwsequsrce o! plamir's 1mpiope:iy suirg oil! the 
d stress 

W i m - c  2 =I i i3:  18'9 7 5 : m  GS22a i 19 :r 7m 36~9 RSS?i5" 
C.Z. i421 1 34 :a 67.2% i 2 i 3  bi-282 

83.13 Distress for rent; levy of writ.-The sheriff 
sha:i execu!e t i e  wr!t by service sn defendant and, upoo 
the order 3' the court, by levy on property distra~nable 
for rent or advances, if found in his jurisdictior. If the 
property is not so found btit is in another jurisd:ctior. he 
shall deliver the writ to the proper sheriff in the other ju- 
iisdictior and the other sher!ff shall execute the writ, 
upon orde: of the cour!. by leuying on the prcperty and 
de1:vering it to the sheriff o! ?he coiinty in which the ac- 
tion is pending, to be disposed of according to law, un- 
less he :s ordered by the court from which the writ ema- 
nated to hold the property and dispose of it in his juris. 
diction according to law If the plaintiff shows by a sworn 
statement that the defe-dant cannot be found within the 
state, the levy on the property suffices as service on 
him. 

Hlr1ol)l.-r 3 c? 3 7 2 1  1667 as '755 GS 2241 R G S 3 W  C ~ L  5424 i 34 
cn 67-254 11 3, ca 80-282 i i i  :n 82-55 s 8 ch 85-255 

83.135 Distress for rent; dissolution of writ.-The 
defendant may move for dissolution of a distress writ at 
any time The court shall hear the motlon not later than 
the day on which the sheriff is authorized under the writ 
to levy on property liable under distress If the plaintiff 
proves a prima facie case. or if the defendant defaults, 
the court shali order the sheriff to proceed with the ievy 

H i l t w - s  4 cn 80-282 

83.14 Distress for rent; replevy of distrained prop. 
erty.-The property dist:ained may be restored to !he 
defendant at any time on his giving bond w!th surety to 
the sheriff levying the writ, The bond shall be approved 
by such sheriff made payable to plaintiff in double the 
value of the prcperty levled on, with the value to be fixed 
by the sheriff, and conditioned for the forthcoming of the 
property restored to abide the final order of the court. 
It may be also restored to defendant on his giving bond 
with surety to be approved by the sheriff making the levy 
conditioned to pay the pla~ntiff the amount or value of 
the rentai or advances which may be adjudicated to be 
payabie to plaintiff Judqment may be entered against 
the surety on such bonds in the manner and with iike ef- 
fect as provided in s. 76.3:. 

W i l t w - i  3 cn 313,. :@is R S i i 6 6  i 1 c h  MC8 1895RGS356: CG.325 
r 3a cn 57-25" r 16 ch 82-66 i 9. c" 93-255 

83.15 Distress for rent; claims by third persons.- 

83.18 Distress for rent; triai; verdict; judgment.-I: 
the vexk t  gr :he finding of :he court is for piamtiff. ydg-  
men! shali be rendered aptnst  defendan! fcF the 
amount or vake of the reqtal or advarces. ~nclud!na in- 
terest an3 costs, and agalns! the surety on defend&! s 
bond as provided far in s 53 14. !f the prooer:v has been 
restored t? defendan!, and execution shali issue. If the 
verd~c! sr :% fii:dtr,g 5f the x - r t  is for defeldani. the 
actjon s+ra:' be d-smssed an2 de:endan! shall have 
judgner! and execctlw asainst p!aint!f! !or costs. 

nmow.-eS 3 7 5 3  i 3 :n a, ,695 SS 2 2 u  PGS 3563 C G i  3 2 '  i 14 
cb 53-559 1 34 2-i 6 7 - 2 3  a 18 c1 82-56 

83.19 Distress for rent; sale of property distrained. 
( 1 ,  If the iudament is for olairtiff ard the orooer:v in 

whoieor in {as not been'replevied. I:, or h e  part hot 
restored to the defendant s M l  be sold and the pro. 

the orooertv distwped or an# wart of il is of a sim,lar 
klnd'to ihat'ciaimed in the c ~ ~ ~ l a i n t ,  the property up to 
a quantity to be adjudged of by the officer holding the 
execution (301 exceeding !ha! clamed), may be delw 
ered to the plaintiff as a payment on his executior at his 
request 

2 When any property levied on is sold it shall be 
advertised two times the first advertisement being at - 
least 10 days before the sale Aii property so levied on 
shall be sold at the location advertised in the notice of 
sheriff s sale 

(3) Before the sale if defendapt appeals and obtains 
supersedeas and pays all costs accrued uo to the time 
that the supersedeas becomes operative, the property 
shall be restored to him and there shail be no sale 

14) In case any orooertv is sold to satisfy any rent 
piy ible in cotton br'other &cultural product or ihing. 
the officer shall settle with the plaintiff at the value of the 

83.20 Causes for removal of tenants.-Any tenant 
or lessee at will or sufferance. or for part of the year, or 
for one or more years. of any houses, lands or tene- 
ments, and !he assigns, under tenants or legal represen- 
tatives of such tenant or lessee. may be removed from 
the oremises in the manner hereinafter orovided in the 
following cases 

(1) Where such person holds over and continues in 
the possession of the demised premises. or any part 
thereof, after the exp~ration of his time, without the per- 
mission of his landlord 

(2) Where such person holds over without permis- 
sion as aforesaid, after any default in the payment of 
rent oursuant to the acreemel! under which the orem- - 
ses are -e 3 a"o 3 33,s T! CP 1 nr ! -2 -eC- r 1; .*e 
sa , i em I  3' we te.1: r r  .-e cossesson c' :re D-el- sc5 
has been served bv the Derson entitled to the rent on 

Any third person claiming any property so distrained the person owing the sake. The service of the notice 
may interpose and prosecute his claim for it in tne same shall be by delivery of a true copy thereof, or if the tenant 
manner as is prcv!ded in similar cases of claim to proper- be absent from his last or usual place of residence. by 
ty levled on under execution. leaving a copy thereof at such place, 

nistwy.-r i. cn 3131 :em RS m~ GS 2246. RGS 3565 CGL 5429 r 3a nierov.-5 '. ch 3246 mi. RS irsi GS 222, RGS 3 ~ 5  CG'L y99 r 3a 
C h  6 7 - 2 3  r $ 7  ch 82-66 ch 67-254 i 22 cs 77-1CA 



Ch. 83 MNDLORDANDTENANT FS. 1987 

83.21 Removal of tenant.-The ialdlord h!s atto:. 
ney or agent aoplying for the removal of any tenant 
shal! file a complaint stating :he facts which authorize 
the remova! of the tenan! and describing the premises 
in !he proper court of the county where the premises are 
situated and is entitled to the summary procedure pro 
vided in s. 51 G I 1  

~ i m v - i  2 cn 32a $88' RS 1752 ~ i 5  2229 ass 35s c t ~  5100 i : i- 
€*-3l8 s 3r ch 57-29 

83.22 Removal of tenant; service.- 
I l j  After at least two attevds to obtain service as 

p:jvided by law, if the defendant cannot be found in !k 
couniy in which the action is pending and either he nas 
no usual place of abode in the cousty or there is no per. 
son 15 years of age or older residing at his usual place 
of abode in the coun!y the sheriff shall serve the sum- 
mons by attaching it to some part of the premises in- 
volved in the proceeding The minimum time deiay be- 
tween the two a!tempts :o obtain service shall be E 
hours. 

(2) If a landlord causes. or anticipates causing, a de- 
fendant to be served with a summons and complain! 
solely by attaching them ta some conspicuous part of 
the premises involved in the proceeding, the landlord 
shall provide the cierk of the court with two additional 
copies of the complaint and two prestamped envelopes 
addressed to the defendan!. One envelope shall be ad- 
dressed to such address or lxation as has been desig- 
nated by the tenant for receipt of notice in a written 
lease or other aoreement or, if none has been desianat- 
ed :o the resid&ce of the tenant, if known The s e k d  
envelope shall be addressed to the last known business 
address of the tenant. The clerk of the court shall imme- 
diately mai! the copies of the summons and complaint 
by first-class mail. note the fact of mailing in the docket. 
and file a certificate in the court file of the fact and date 
of mailing. Service shall be emctive on the date of post- 
ing or mailing, whichever occurs later: and at least 5 
days from the date of service must have elapsed before 
a judgment for final removal of the defendant may be en- 
tered 

nistow.-r 2 ch 3248. tea, RS ,752 G S Z ~ W  ~ ~ ~ 3 5 3 7  CGLWI, r 1 ch 
2273, '945, i 34, ch 67-251, I 2,  sh 53-151 1 3. ch W-339 

83.231 Removal of tenant; judgment.-If the issues 
are found for pla!ntiff, judgmen: shall be entered that he 
recover possession of the premises. In addition to 
award~ng possession of the premses to the plaintiff, the 
court shall also direct. in an amount which is within its 
jurisdict~onai limitat,ons. the entry o! a money judgment 
in favor of the plaintiff and aoainst the defendant for the 
amount of money found due owing. and unpaid by the 
defendant, with costs. However. no money judgment 
shall be entered unless service of orocess has been ef- 
fected by personal service or, where authorized by law, 
by certified or registered mail. return receipt, or in any 
other manner orescribed by law or the rules of the Court. 
and the plaanliff in the judgment for possession and 
money damages may also be awarded attorneys fees 
and costs If the issues are found for defendant, judg. 
ment shall be entered dismissing the action 

l l l o w . - r  8 ch Ed53 1913 RGS3519 CGLS13, s 34,ch 67.2% i 1, ch 
87-195 

Note-Famei r 83 34 

83.241 Removal of tenant process -A6*er e?tr, o' 
'udoment on fa$o. of o!alntiff t% ccirK shall issJe a wrlt . " 
:a the sheriff describing the oremises and commanding 
h:m to w t  oiantiff in oossession However, in the case , , 
of the removai of any mobile home tenant or !he mobile 
home of any tenant for the reason of hoiding over after 
the expiration of the te3an:'s time. the writ of possessor 
shall not Issue earlier than 3C days from :be service o: 
the oet'tion tor renova uDon the defendan! 

niliow.-i Q; "53 w? aLiss5r^ CG. 9 3 4  3 c: 57.2% t :* 
7 5 . X  

N~le.-'wrnei i 8335 

83.251 Removal of tenant; costs,-The preva,l!ng 
oar!v shall have iudoment for costs and execution sha!, . w 

issuk therefor 
Wmlow -r ir :b Mh? '31: RGS 3552 CG. 51'6 i 34 cr 67-W 
N ~ t a  -Farmer r 83 57 

PART I! 

RESIDENTIAL TENANCIES 

83 43 Short litle 
83 41 Applicat!on 
83 42 Exclusions from application of part 
83 43 Definit~ons 
83 44 Obligation of good faith. 
83 45 Llnconscionable rentai agreement or provision 
83 46 Rent. d u r a ? ! ~  of tenancies 
83.47 Prohibited provisions in renta! agreemei?ts 
83 48 Attorney's fees 
83 49 Deposit money or advance rent: duty ot land- 

lord and tenant 
83.50 Disclosure. 
83.51 Landlord's obligation to maintain premises 
83.52 Tenant's obligation to maintain dwelling unit 
83 53 Landlord's access to dwe!ling unit 
83.535 Flotation bedding system, restrictions on use 
8354 Remedies: enforcement of riohts and duties * 

civil actior 
83 55 Remedies rioht of actio? for damaoes 
83 56 Remedies t&nation of renta' agGement 
83 57 Remedies temnatiop of tenancv without soe 

cific term 
83 58 Remedies tenant holdino ove' 
83 59 Remedles right of actiohfor possession 
83 595 Remedies choice of revedies uoon breach bv 

tenant 
83 60 Remedies defenses to action for rent or oos- 

session: procedure 
83.61 Disbursement of funds in registry of cou:!. 

prompt final hearing. 
83.62 Remedies, restoration of possessiol to land- 

lord. 
83.625 Power to award oossess!on and en!er monev 

judgmeqt 
83 63 Remedies casualty damaoe 
83 64 Retaliatory co?du';i 

- 
83 66 Rig" o'tenal! to obtain franchised o7 Iicenseo 

cable television service 
83 67 Prohibted practices 



Appendix L 

Proposed New York State Landlord 
and Tenant Measure 

STATE OF NEW YORK 

IN ASSEMBLY 

Rarch 29. 1988 

Introduced by n. of A. KOPPtiL -- read once and referred to the Comnit- 
tee on Housing 

AN ACT 10 amend the administrative code of the city of New York, in 
relalion to arbitration procedures for establishing commercial rents 

The People of the State of New York, represented in Senate and Assem- 
bly, do enact as follows: 

Section 1. Legislative findings and intent. The legislature hereby 
finds that pressures on New York city's commercial market have caused 
this market to weigh too heavily in favor of the landlord. The closing 
of many small businesses, not-for-profit organizations, art groups, 
manufacturing concerns and major industries as a result of these pres- 
sures is having a negative effect on the viability of New York 
neighborhoods. These pressures are causing instability in the city's 
commercial rental market. It is the intent of this legislation, there- 
fore, to create a situation where the commercial tenant and landlord may 
bargain on the proposed rent as equal bargaining parties with the option 
of instituting arbitration procedures should an agreement not be 
reached. 

S 2. Title twenty-six of the administrative code of the city of New 
York is amended by adding a new chapter nine to read as follows: 

CHAPTER 2 
COnWRClAL RENT.BIN0ING ARBITRATION PLAN 

5 26-801 Scope. This chapter shal! apply to all lease renewals of com- 
mercial premises where the landlord proposes a rent increase of more 
than twenty-five percent Of the averaqe rent charaed durinp the previous 
twelve months and to commercial premises where the landlord refuses to 
renew a lease. 
5 26-802 Definitions. a. "Arbitrator" shall mean the person chosen br 

the American Arbitration Association, or any other recoanized arbitra- 
L o n  oiaanization, to resolve a dispute between a landlord and tenant 
concerning lease renewals or the rent to be CharQed for the comnercial 
premi ses. 

EXPLANATION--Ratter in ifalics (underscored) is new; matter i n  brackets 
[ 3 is old law to be mitted. 

LBO 12209-02-8 



I b. "Comeicial premises" shal i mean premises occup:ed for non- 
2 residential purposes, including, but not limited to retail stores, 
3 professional services, offices, manufacturing, assembiina, orocessing, 
4 cultural and not-for-profit uses. 
5 c. "Landlord" shal: mean any owner, lessor, sublessor or orhe: person 
6 entitled to receive rent for the dse or occupancy of a w  unit, or an 
7 aaent thereof. 
8 d. "!4ediator" shall mean any person, aqieed on betwee- the parties to 
9 the dis0u:e or chosen by the American Arbitration Assoc;a:ia- or any 
!O other recoqnized mediation or aro:tration associat~on, to ac: a s  aR in- 
l i  termediary between the parties. The media:or snai! not offer a bindvnq 
12 aecision concerning the matter in dispute. 

. -~  ~ ~ ~ ~ ~ p -  

he process of conferrlna w'tb one another 
:ussions and comoromise, to arrive at a mutuaiir 

'3 e. "Neaot at or" shall 
14 throuoh conferences, dis< 
15 agreeable settlement. 
16 f. "Panel" shall mean the arbitrators, if more than one, who are mem- 
17 bers of the team hearing the case. 
i8 9. "Rent" shai! mean any consideration. including any deposit. pas- 
I9 salona. bonus or qratuity, demanded or received in connection with the 
20 use or occupancy of any rental unit. 
21 h. "Service" shall mean those facilities which enhance the use of the 
22 rental unit, includinq, but not limited to, repairs, replacement, main- 
23 tenance, painting, heat, hot and cold water, utilities, elevator ser- 
24 vice, security devices and patrols, furnishinqs, storage, janitorial and 
25 landscaping services, refuse removal, insurance protection, parkinq 
26 spaces, and services to, and facilities in common areas of the buildinq 
27 or parcel in which the rental unit is located. 
28 i .  "Space" shall mean the physical area of the business location. 
29 j. "Tenant" shall mean tenant, sub-tenant lessee, suaiessee, or any 
30 other person entitled to the use or occupancy of any rental unit. 
31 S 26-803 nanner of service. A l l  papers which. by the terms of this 
32 chapter. or any requlations promuloated thereunder, are rewired to be 
33 served, shall be served by a process server, or shall be sent by first 
34 class mail and Certified mail. return receipt requested. 
35 S 26-8Ob Rental guidelines. a. Qualified right of renewal. A11 leases 
36 of commercial space may be renewed at the ootion of the tenant in qood 
37 standing. Such lease renewals shall be for minimum terms of five Years, 
38 provided however, that at the tenant's option, a lease of shorter dura- 
39 tion may be selected. 
40 A tenant shall lose the right of renewal and a landlord may refuse to 
41 re& a lease only on the followina grounds: 
42 (1) The current tenant has negliaently failed to maintain the tenancr 
43 in repair and, as a direct result of the Dresent tenant's action or 
44 inaction. the state of repair of holdings has deteriorated so as to 
45 clearly demonstrate the tenant's failure to c o m ~ l y  with obligations of 
46 the lease. The tenant who signed the lease is responsible for the ac- 
47 tions of any sublessee with regard to the issue of renewal. Any contract 
48 between the tenant and a subtenant dealing with responsibilit~ of main- 
49 tenance is void on the issue of renewal. 
50 (2) The tenant has persistently delayed rent Payments without cause. 
51 a d e r  for the the landlord to be excused from renewal under this 
52 grouod. the landlord must have served the tenant at least three orior 
5 3  notices durino the life of the lease to the tenant for demand of payment 
54 within thirty days, and then prove that the lessee has not paid within 
55 the thirty day period. The landlord shall not serve such notice unless 
56 the rent payment war in arrears for a minimum of ten days. 



1 (3) The tenant uses the present location for reasons substantially 
2 different from those describea in the lease. 
3 ) The tenant conducts any form of illepai activity on the premises. 
4 (5! The tenant has substantially breached any of his or her obliga- 
5 tions unner the current lease. 
6 ( 6 !  On the termination of the current tenancy, the landlord intends to 
7% 
8 holding or a substantial part thereof or to ca-rv out substantia! work 
9 or construction on the holding or part thereof which he or she could not 
10 reasonably do without obtainins possession of the premises. The landlord 
1 1  must have been the landlord of record for at least three rears prior to 
12 the termination date in order to use this qround. The landlord shall 
13 notify the tenant of his or her decision to demolish or substantially 
14 reconstruct the premises at least one year prior to the termination of  
15 the lease. In the event that the lessor fraudulently invokes this 
16 justification for refusal to renew a commercial lease. the defrauded 
17 lessee may collect treble damaqes for any loss suffered as a result of 



section. 
d. Procedure for unopposed lease renewals. (1)  The landlord shall 

notify the tenant by both regular and resistered mail, at least one hun- 
dred eighty d a s  prior to the exoiration of the lease, of his or her 
willin~ness to reneqotiate the lease agreement. If the iandlord and ten- 
ant aqree, they may renegotiate a new lease at any time. 

The neaotiation period officially starts on the date of the firat 
meeting between the Iandiord and tenant. If the one hundred eighty day 
period runs over the exoiration date of the old lease, then the tenant 
is to continue rent payments at the old rate until the oarties reach an 
s r e e m e n t  on a new lease or until a decision is rendered by the panel. 

The first ninety days of the one hundred eighty day period is for the 
purpose of neqotiations. Alternatively, either party may compel the 
other DartY to the dispute to use the ninety days, Or any part thereof, 
for the purposes of mediation. If either the landlord or tenant chooses 
mediation, he or she shall notify the other party that a mediation ses- 
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1 sion i s  requested. 'he parties shall choose a mediator who is agreeable 
2 to both the landlord and tenant, or i f  no such person is aqreeable. tner 
j the Ame-;car Arbitration Association or another recoqnized arbitratio? 
4 Or mednation assor- shall aopoint a mediator. The mediator shal! 
5 notify :he landlord ane telant, no more than ten days after h's or her 
6 aJpo:ntment, of the date, time, place and rules of the hearing. The 
7 mediator shali follow cvsto~raiv rules and may render an opinion conce-n- 
8 ins the disoute, however, the mediator's opinion shall not be binding on 
g the pa-ties. 
1G I f ,  aitei ninety days of neqotiations or mediation sessions, the lan- 
1 1  d l o ~ d  a7d tenant do no: reacn a ?  aareement or a new lease, and the rent 
12 price demanded by the laldlo-d exceeds twenty-five percent of the 
13 average rent cha.qed durins the previous tweive months of the existing 
I4 lease then the landlord is to notify the arbitration orqanization that a 
15 hearinq is requested. The panel shall notify botb paFties within tuenty- 
16 one days of receipt of the resuest of the date, place, time and rules of 
17 the hearing. 
18 The landlord and the tenant are to furnish the arbitration panel with 
19 all relevant documentation. An arbitration hearing shall be scheduled 
20  within twenty-one days of neceipt of the Iand!ordss notice and shall 
21 take elace in the borouqh uhere the commercial premises is located. The 
22 pane: shali meet before the hearinq to review the data and familiarize 
23 themselves with the case. The matters they shall determine shall in- 
24 clude, hut not be limited to, the need to inspect the space and the need 
25 to hire expert consultants such as a real estate appraiser or an ac- 
26 countant to certify the accuracy of data. The panel has the r i ~ h t  to 
27 conduct an inspection of the space after it notifies both parties at 
28 least three days in advance of the inspection and informs them of their 
29 riqht to be piesen: during the inspection. 
30 (2) The hearing before the h an el shall be tape recorded. The taoe 
31 recording shall be transcribed upon the request of any party who posts 
32 in advance the estimazed cost of the transcription. Either Darty may 
33 p , -  
3L ficia! record of ?he hearing sbali include all documerts introduced into 
35 evidence, offers of proof and the decision of the panel. The landlord 
36 and tenant will each be given one day to defend their rent figure 
37 throuoh the use of various forms of documentat;on, including charts, 
38  pictures, witnesses, videos and comparable rent data to helo support 
39 their claims. Each party shall be allowed to confront and cross-examine 
40 adverse witnesses. 
bl The panel shall be oermitted to rule on evidence other than that Dre- 
42 rented by the two partles. They can choose to go to the premises in 
43 question or to investigate any aspect of the case to help them arrive at 
44 a decision. 
4 5  The arbitrators shall render a determination no later than twenty-one 
46 davs after the hearinq has been concluded. Such determination shall be 
47 based on ( i )  the cost of maintenance and oneration of the entire 
it8 prooevty includino land and buildinq, excludinq a!l service debt such as 
b9  mortgages, ( i i )  the amount paid directly by the owner of rates assessed 
50 against the buildinq. ( i i i !  the kind, auaiity and quantity of services 
51 furnished, (iv) a reasonable return on caoital, comparable to the risk 
52 of the investment exciudinc amortization or interest paid or accrued, 
53 (v) the conditior 0' the space. (vi) current interest rate on bank depo- 
5L sits and U. 5 .  Government Bonds, (vii) the cuFrent inflation rate and 
55 the individual components of the inflation index, (viii) the lease 
56 history and any relevant sublease history, ( i x )  capital im~rovements 



tenant. - 
The tenant has a right to remain in the premises at a rent no greater 

than one hundred twenty-five percent of the rent charged durina the 
final twelve months of the existing lease or until the landlord finds a 
prospective tenant and reaches an agreement on rental and other lease 
terms with that prospective tenant. Once an aqreement on the rent to be 
charged and other lease terms has been made with a prospective tenant 
the landlord must first offer the current tenant the option Of renewinq 
his or her lease at the rent price and terms asreed on between the ian- 

diord and the prospective tenant. 
If the tenant declines that rental amount, then he or she has ninety 

days, from the date notice is rece'ved, to remove his or her property 
fron the commercial premises. The tenant will be allowed to remain in 
possession at twenty-five percent above the old rent during the ninety 
day period. 

i f  the arbitration panel rule in favor of the landlord and the tenant 
declines the option of first refusal, the landlord and tenant may at any 
time neao:iate by mutual consent a lease for a term of less than five 
years and for an amount different from that set by the arbitrators. This 
special aqreement wiil be allowed if present in writing to the panel. 
The Costs of arbitration shall be borne equally by landlord and tenant. 

S 26-805 Administration This pr09ram shall be administered bv an in- 
dependent private company that specializes in arbitration under a one 
rear contract that must be reviewed by the appropriate government aoency 

46 before renewal. 
47 !j 26-806 Security deposits. Security deposits shall not exceed an 
48 amount equal to three months rent. All security deposits shall be placed 
49 in interest-bearing accounts at a federally insured bank chartered by 
50 New York state. Interest shall be   aid at least annually. The amount of 

51 interest paid to the tenant shall equal the interest paid by the fed- 
52 erally insured bank less one percent for the landlord's administrative 
5 3  torts. 
5 4  5 26-807 Passalon~s. NO lease or lease reneual for a commercial ore- 
55 miscs shall contain a provision for rent increases above the base rent 
56 w o n ,  with the exception of increased costs resultin9 from in- 



creased real pvope.:v taxes. Anr rent increases ts pass a!onc the cos: 
2 of increasec rea! property taxes s%a': be acP0rt:o~ed am3na the comlep- 
3 cia: tenants strictly a c c o - d : n ~  to tne percentape of sadare fee: ; r  the 
4  bu:Id;no. 
5 5 26-836 Retal:aiion. lo ialdiord shal' in any way reta'iate aeamnst 
6 an" tenant for the tenant's assertion or exercise a' any ':oh: unde- 
9 this chapter. Such retaliatio~. may suciec: the iand?orc to a suit fo r  
8 actua! and ~unirive damaoes, iniunc:ive r e ' e f ,  an6 attorney's fezs. A r v  . . ,  9 proven forr. c' retaii+tlor b b  the :andlcrc v .  4 .  be cause for  the oa?el 

10 to rule in favor of the tenant i f  a heaiinc is in proo-esi, 
a !  5 26-833 Asaisnment, No lease ente-ed iotc after t3e effective date 0' 
i2 this chao:er may contain any oro~ision prohibitinc or liwitino the 
13 tenant's rioht :o assiol the lease to a purchaser of the tenant's Duss- 
I i  ness, except that a lease proi,ision may cond::ion such assiqnment on the 
15 purchaser's ability to comaly witi- the tepms of the iease. In aamtion, 
I6 there may be a lease provision conditioninq such assiqnment om the 
17 pavment to the landlord of any necessary and reasonaDle expenses caused 
16 the landlord by the assiqnment. Kc othei payment to the landlord sha:l 
19 be reouired or made for his or her consent to the assionmen:. 
20 5 26-810 Waiver. No provision in any lease. rental aqreemen:, or 
21 agreement made in connection therewith, whicn waives ov diminishes an" 
22 riqht of the tenan: under this chaDtei, is valid. 
23 5 26-811 Evaluation. At the end of eacn year, any arbitration orsani- 
24 zation empioyed pursuant to this chapter shall reoort to the New York 
25 city council on the effectiveness of this chapter ir carryins Out the 
26 purposes set forth in this chapter. This report sha:! also identify any 
27 other positive or neqative effects of this chaote'. 
28 fr 26-812 Violations, The tenant is to immediatei,, notify the landlord 
29 of any violations of any law, regulation. code or o:her reouiatory 
30 standard, ?he landlord is to immediately notify all tenants of any and 
31 a!] such violations aqainst the buildina. 
32 5 26-813 Penalties. a. A tenant may obtain injunctive relief mandating 
33 i o  

arbitration. 
5. (I) for purposes of this subdivision, "neaotiatinq in good faith" 

means a meaninqful atteno: to reach an aoreement. 
(21 The mediator or arbitrator. at any time durinq ne~otiations 

berween tne landlord and tenant, may deterwine that the landlord is no: 
negotiatinq in oood faith. When the mediator or arbitrator or the arbi- 
tration panel determines that the retail iandiord has fa:led to negoti- 
ate with the retail tenant in good faith, then the tenant shall be en- 
Iitied to maintain an action fop damases not to exceed fifty thousand 
dollars in any court of competent iurisd;ction or he or she may elect to 
extend his, or her current lease for a period of up to three Years. 

C. kny and all leaa: expenses incurred br one part\ as a result of his 
or her attempt to compel the other party to compiy with the provir;ons 
of this chapter may be awardec by the a-bilrator 0- a court of competent 
jurisdiction, to the appropriate party. 

5 3. This act shall take effect immediately. 



Appendix M 

City of Berkeley Commercial Landlord and 
Tenant Ordinance for Elmwood District 

PUBLIC PEACE, MORALS AND WELFARE 

(Ord. 5751-NS 5 I (part), 1986.) 

13.77.050A., the city or its 
may cause to be rccordcd 

. . 
canrlrar!i adoptcd 
CoJr Scc!ion 7060 2 
thr r ~ b , e r l  piooen) 

rut.rect.on shal, 01 bc conrtrucd as a findlnp h) 
thc CAI? or :IS ~ n a l c d  agcrc! that thc actual 
or propovd u i :hdraual 01 tnr at:ornmodat~onr 

the crty or its dcs~gnated 
g I (pan), 1986 ) 

accommodation rubjcri lo thr terms 

( O r d  5751-NSq I ( p a n  
g l (pan), 1986.j 

Chapter 13.80 

E L M u O O D  CO\l\IIRCI 11 REX? 
STABII 124TIO\ AXD F\ICTIO\ 

PROlt.CTIO\ PROCRAW! 

Sections: 
13.80.010 
13.80.020 
13.80.030 
13.80.040 
13.80.050 
13.80.060 
13.80.07ll 

13.80.080 
13.80.090 
13.80.100 
13.80.1 10 
13.80.120 
13.80.130 

13.80.140 
13.%0.150 
13.80.160 

Title. 
Purposes. 
Scope. 
Delinitionr. 
Maximum rrnt. 
Extmordinar) rrnt increaser. 
Scruires, i t ~ w  provisions and 
sssignrnmts. 
Dispute resolution. - 
Evictions. 
Retaliation. 
Remedies. 
Waiver. 
Application to  prc-existing 
teases. 
Psnirl  intdidity. 
Effective date. 
Eralu.tion. 
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rcceiicd in connect ion  wbth ihc  use  or 
occupancy ofan! mntal unll. 

C. "Rental un,t"mean>an) propert!. buildmg. 
s t r u c t u r e ,  o r  p a r t  t h c r c o f .  o r  l a n d  
appurtenant thereto. whvch i s  covricd b! 
Sectzon 13.80030 of thir chapter. togclhei 
with a!l services connected with ihc use or 
occupsnc~ iheicol. 

0.  "5eiuicer"mcanrrho~e scrv\ce,and iacGiIiri 
w h ~ h  cnhnnrc thr  use of the icnial unli. 
includxng but not limltcd t o  repa l i s .  
replacement. maintenance. pa!nting. hca:. 
hot and cold water. utilities. elevator service. 
security device* and  patroir. furnishing\. 
storage, janitorial and landscaping rcrviccs. 
refuse removal .  insurance pro tec t ion .  
parkingspacel. and services t o  and facihlie, 
in common areas of the building or p a r d  in 
which thc rental unit is located 

E.  "Tenam" means a tenant. subtenant. leascc. 
aublrsice, or  any niher person cntitled to the 
use or occupancy of any rental untt 

F. T o n r u m e r  Pricc 1ndex"meansthc All ltcmi 
C o n i u m c r  Price Index for  All Urban  
C o n s u m e r s .  S a n  F r a n c i s c o - O a k l a n d .  
California. as published by the Linmd Stater 
Vepanmcnt of Labor. Bureau of Labor 
Staurtics 

( O r d  5468-NS 5 4. 1982.) 

13.80.050 M~tlrimum Rent. 
A No landlord of any rcntal6n,t  covered b! 

thir chapter shall request. demand. recewe. 
or retain more than the maximum rent 
allowed by t h s  section. The  maximum rent 
shall be the "bast rcnt" plus any "allouable 
a d p a m e n t s  - 

B. Baic rcnt. Excepr as provided htretn. bare 
rent shall be ihc lawful periodic rent in cffcct 
on October 1 .  1981 (the approxlmaic time 
the current campaign for commercial rent 
stabilvation in thc Elmwood district began) 
I .  II.onOctober l.198I.lherentalunttwas 

held under a lcase which provided for 
fixed rental payments ofvaryingamounts 
leg.. rents escalating with a Consumer 
Pricc Index). thcn the base rent shall be 
the amount of  the final lawful mriodic 
rrnta! pa)mcnt rcqvircd b) such kasc 

2 If onOctober I .  198! the rrntal unit *a, 
hcld under a lcarc vhich pro\,dcd rcntal 
pa )mcn t s  whose  a m o u n t s  wcrc de- 

tcrnmincd by fro,, ~ a l c i .  i n  hholr  or i n  

par: i w h c t h ~ r  or not ihcrc i r  .$ i t \ &  

mvnirnurn rent). th; rnonthl:. h c  ren: 
hhail hethclotaldnlount olicol lauful:? 
pavzbie lor the f inal t w c l ~ c  monins oi 
such lease. diwded hy tuche .  un&r lhc 
landlord nolilie, I ! %  tenant i n  winine a l  
lea* th in)  days hcioie the  m r c  expa ic i  
that thc landlaidchoosc~ro~on' . ;oue i h e  
ram? prorirmnr (or dctermtn;ng re"! 2, 

wcic proviiicd by such  leaic l i  t h t  
landlord s o  not i im the tcnant. then such 
p io r i s i ons  sha l l  contbnue,  p ro i i ded .  
houcver. ( I )  that the rcnt shall not be 
subject to the "allowable adjuilmcn!" 
allowed by chis section, (2)  that the 
landlord may thereafter abandon this 
method oldetcrrn!ning rent and "re the 
o t h e r  m e t h o d  p r o v i d e d  by t h i s  
rubseaion (13.80.050B.2) lo detmmric 
the basc rent iaddmg an! "allouahle 
a d j u ~ t m e n t r "  t o  d c t e r m ~ n e  t h e  
*maximum rent-I. but only upon ninet) 
days prior written notice t o  thc tenant. 
and (3) that thc landlord must abandon 
the gross sales mcthod o f  delermininf 
ren: and  shall u ~ c  the other method 
provided by this subsection I i380050R. 
2)  todeleimlnc the bare rentiaddingany 
"allowable adjurtmcntr" 10 determine 
the "maximum rcnt". if the rental unlt 
fails to sell o r  producc rubstant ,ai l~ the 
same types of goods or rciriccs to the 
community as it dad on  Ociuber I .  1981 

3 If. on the date this chapter becomes 
effective. the rental unit war hrld under a 
learc or rental agreement providing [or 
fixed rental payments. and  such rent ha* 
no! been raiRd in thc twelve months 
prioi talhatdatr .!hcnthe bartrenishali  
be increased by thc percentage o l  babe 
rent which equal, the following amount: 
five percent times the number 01' years 
(rounded off  tothcnearest  ycrr)between 
thc d m  the icm on the rcntal unil was 
last raised (btforc cnactmcnt of this 
chapter) and the date this chapter be- 
comer cfirrtivc. 

4. The basc rent for any rental unil newly 
constructed aftcr October I .  198 1 .  o r  not 
rcntcd on  October 1. 1981. shall be the 
lawful pcriodic rcnt actually charged for 
the l i n t  twelvc months aftcr the unit is 
rcntcd. This method ofcstablishing bare 
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rent shall not bc allowed. howcvci. if the 
parcel on w h ~ h  such ncw unit is built 
contained, on  October I .  1% I. a rcnlal 
unit covcred by this chaptcr. which a 
newlv constructed unit has r e o l a c d  

C ~ l l o w a b i c  adjustmcnts 
t Thc allouable adjustmcnts shall be the 

unit's proportionate share of increascs in 
periodic costs. to the landlord, since the 
end of the period used for dctcrmininp 
thc base rent undersubscction 9. or since 
the last allowabie adjustment. whichever 
is latcr. Such costs shall includc costs of 
marntcnanccand operatingcxpenscs.  
propeny taxes, fees in connection with 
t hc  opera t ion  o f  the  proper ty ,  a n d  
improvcmcntr (amonizcd over the ustful 
lift of each improvement). incrcascd 
cos ts  due  t o  increased principal  o r  
interest charge, on  a loan shall not be 
allowed. however. wherc such increased 
charges result from a largcr loan being 
taken on  the propeny (ascontrasted with 
i n c r e a s e d  c h a r g e s  r e s u l t i n g  f r o m  
tncrcascr in prevailing rates of inlercst). 
vrhether due  t o  rel inancing by t hc  
landlord or purchax financing by a new 
landlord. 

2. No allowable adjustrncnt shall bc bascd 
on increased costs incurred with the 
intcnt to  evadcany of thcpurpoxs  of this 
chapter. 

3. The  allowablc adjus tment  shall  not  
includc a n  increase in any cost which the 
tenant is already required l o  pay by the 
terms ofthe lcasc on thc rental unit(such 
as propeny taxes and insurance). 

4. Allowableadjustmcnrs~hall become 
efiectivc only if the landlord gwes the 
tenant a t  least thiny days prior written 
notice that thc landlord is imposing the 
adjustment and thereby raising the rcnt. 
Such notice shall bc served according to  
the provisions of CodcofCivil Procedure 
sectgon 1162 o r  by a n y  reasonable  
manner agrccd upon by the p n i e s .  The 
notice must specify lhe base mnl. the 
costs which have risen. including the 
amor t i za t i on  period used f o r  a n y  
imorovcments. thcir amounts and the 
mcthod of apponmnmcnt among unns 
Tlw noucc must a d r ~ x  thc tcnant that. 

upon the tenant's request within ten 
days. the landlord will furnsh docu- 
mentary cvidencr oi the ba$c rent and 
incrcascd costs If such rcquest is made. 
the landlord shall furnish such docu- 
mentary evidcncc wtthin ten days after 
such rcqucrt. If the landlord faiis to  
furnish such evtdence within ten days. 
the n o t a  o i  allowable adjustment shall 
become null and  void. Thc  tenant's 
failure to request such cvidcncc shall not 
be dccmed a waibcr of his rieht l o  later 
contcrt the valtdicv of the rcnt increase 

D If a rental unit 8s hercaftersubdwded into 
two or more rental units, then the bare rcnts 
of the new units shall bc determined by 
apponioningrhe base rent ofthc old unit and 
any allowablc adiustments amone the new 

thcn the base rent on ihc new unit shalt be the 
total of the base rents and an) allowable 
adjustments on  the former units. 

(Ord 5468-NS 8 5. 1982.) 

13.80.060 Extmordinnry rent incruse. 
A. If thc application of this chapter. o r  any 

section o r  pan  thcrcof.would operatc to  
violatc the United Sta ter  o r  Cali iornia 
Conrutut,on b) dm! . r g a  landlorc a h r  and 
r r a s o n a b ! ~  rc lurn  on ~ n r e s l r r c n l  or  b! 
conftrcatlng thc landhrd'r proprn).  thcn 
such chapt;r. section, or pan  thcrtof shall 
applytosuch landlord only totheextent that 
it does not deny him a fair and rcasonablc 
re turn  o n  investment o r  c o n f ~ r c a t e  his 
propeny. 

0. If a landlord bclievcs a rent greater than is 
allowed bv Scction l3.80.OX) is ncccssarv to  
provide hrm with a fair and rcasonablc return 
on investment. such landlord shall oetitton 
for and o b u m  a drclaiat,on irom the board 
oiad~ur!mcntsthat  such icnl IS pcrnntcd b\ 
this x n i o n .  before increasing rent pursuant 
to  this wction. 

C. The board  of adjus tments  sha l l  enact  
regulations relating to its duties under this 
M i o n ,  including the definition of 'fair and 
reasonable return on  investment." 

(Ord. 5468-NS 8 6, 1982.) 



13.80.070 Servicn, lnrr provisions and 
~srignmcnlr. 

A .  Xo landlord \ha!) ieducc or rliminatc .In> 
\env#cr to an) rental unit corer4 b) i h l i  

ciinpirr. un1r.v a prtiportti,nait,rhair ti! Ihc 
c w t  >arinp\ due to such reducl8ctr <,i 

clrmmatinn 5, pasbcd on to the wniint no the 
form of a dwicare in rent o r  shail ;in) 
landiawd dcletc clt modil) an) prwbsior o f  

an) m n i i n y  oi  proposed leasc or reoi;,: 
agrccmrni, to thc d4,advantagc ol a lenani. 
unlr*\ the fali value o l  such dclelmn or 
modii~cation la parred ontothetenant in the 
form of il decreure tn rcnt. 

B ho lcssc cntcred into after the effectivr dale 
of this chapter may contain an)  provision 
prtihrhttmy or lamiring thc tcnanti right lo  
a w p  the lea% toa purchaserolthclcnanl's 
busnrr,. except that a lcasc provision ma?. 
condktian ,"oh assignment on thc purchacr 
bcing at icari a\ capable of complying with 
the lcarc as the tcnant. and a lcasc provwon 
may condition such assignment on thc 
paymcm rothe landlord ofany ntccssary and 
reasanahle exptnscs caused the landlord b) 
thc asignment. No other payment to thc 
landlord shall be rcquired or made for hi\ 
conrent to theauignment. Any conridcrat~on 
paid to the tenant. directly or indirectly. for 
the traorfcr (hy assignment. sublease. or 
otherwise) of any Icase or subiea,e of any 
rental unit or part thereofshall be treated as 
par1 of thr rrnl for the .first nxonth of 
occupant) after the transfer and. as such. 
shall bc subject to thc limitations on rcnt 
impaled by ths chapter. 

(Ord. 54WNS $ 7. 1982.) 

13.80.080 Dispulc molution. 
A. I n  case of any dirputc over the meaninp or 

applicatjon of any provision of ths  chapter 
(exccpt Section 1380.090). a landlord. 
tenant. or any other interested pan) or 
neighborhood organomtion may petition thc 
boaid of adjustments for resolution of the 
disoutc. Wherc thc citv attornev derermmcr 
!ha: thc r~ l )  ol~crlc1c;oran) n;.ghborhood 
thcrcof i s  an  ~n t r rcs lcd  part). Ihc ctt! 
attorn?) ma) prtirronorothcrurrrappraf on 
behalf of such party. 

B. Within a reasonable timc after the effective 
datcof this chaptcr. the board ofadjustments 
shall adopt ruler and regulations designed to 

prompt and fair roolutwn old$,putes 
0. in any case tn uhich thi: valid\!) of dn) 

propobed or actual rent increase undci !hc 
chaptcr 13 in dirpute. the burden of proof 
shall bc on the landlord ioes~ahluh ail {act\ 
uhich show that the rent ,"crease ir allowed 
by this ehdplcr. 

E. The board of adiustmcnt\ may isruc ordci, 
to enforce i t s  rcgulatmns and dccwon, 

F. The dccwon of the hoard of ad~ustmcni- 
shall bcfinal.suh)cct tothr right ofany p.iii! 
to reek judacial revmu i n  an) court 0 1  
competent juiiadiction. Such rcwcu ma? hr 
sought b\ an?. nflecled landlord. tenant. thc 
city of Bcrielry. or an)  mercrtcd party or 
neighborhood oigan,ratmn. whether or nor 
such part! participated in thc hoard ol 
adjustments proccedinp 

Ci The board of adjustment~may.from~~mc to 
timc a, i t  dccms appropriate. adopt regula- 
tions which >nlerprct vartous provirion\ ol 
this chapter. 

H I f  the board of adjunmrnts becomes aware 
that any P Y ~ P O S C  of thls chapter ts being 
evaded or that i t  is not operating iatrl? 
toward landlords. tenant,. orthccommunil). 
the board shall promptly notify thc clt) 
counciland may recommend that approprlatc 
nrncndments to thischpater be placed on thc 
ballot. 

I .  Thc board of adjus~mcna shall have the 
powers and duties necessary to fulfill the 
purpows of this chaprer. 

(Ord. 5468-NS 8 8. 1982.) 
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proved ghat such act was in bad faith, ihc 
landlord shall pay the tmanl.  as a penalty. 
three times the actual damagcs 

C I f  a tenani  fails t o  bring a civil or 
admmiarativc action within one hundred 
lwenty days ofany violalion of this chapter. 
then such action may be brought on  the 
tenant's behalf by the city of Bcrkclcy or any 
interestcd party or neighborhood organiza- 
tion, which shall retain one-half o f  any 
amounl awardcd in ruchactionor received in 
sctllcmcnt of such action. 

D. Nocxhaustionofthcadministrativcrcmcdics 
providcd in Scction 13.80.080 rhall  be 
requiicd as a precondition to  invoking any 
remedy provided by this section.' 

E. In any action whcrcin any pany ruccccds in 
obtaining any remedy. in whole o r  in part, 
undcr  t h i s  sec t ion ,  such  party sha l l  be 
awarded rcasonablcattorney's ices. I f a  pany 
asserts a rcrnedy under this section and fails 
t o  obtain anv relief whalsocvei. then the 
prevailing pa& shall kawardcd  &sonablc 
attoincy's fees. 

(Ord. 5468-NS 5 I I .  1982.) 

13.80.120 Waiver. 
No provision in any leasc. rental agrccmcnt, 

or agreement made in connection thcrcwith. 
which waives or diminishes any right ofthetenant 
under this chapter. is valid. (Ord. 5 4 6 8 4 s  12. 
1982.1 

13.80.130 Applicnfion t o  prr-cxirting leases. 
A. This chapfer shall not operate to  change any 

provision in any fixed-tcrm (as opporcd l o  
month- to-mbnth)  lease cxcculed before 
October I .  198l.and intffccl onthcdatclhir  
chaplcr is enacted. Whenever such a lease 
expires. howcuer, thischapter shall thereupon 
apply to  the aflectcd rcnlal unit; provided. 
howevcr.that ifruch leaseis rcncwabltatthe 
landlord's  o r  t e n a n l f  opt ion .  a n d  such 
option is exercised, thir chaptcr shall not 
apply to  the rcnlal unit until the renewed 
Itarc expires. 

8. Notwi~hstandingfheprovisionsolsubKction 
A above. any least in effect on  the dale this 

chnplrr is enacted. which lease war cxecu!rd 
sinre onr rear prior l o  October I .  1981. 
which lncieaicd ihc icm over thc p imi  icni 
by more than thc inrrtasc in the Consumci 
Price Index from rhe datc the prior rcnt 
became opcialive to the date such lease was 
executed. shall  have i ts  rent reduced 
immedia!cly to the prior rcnt. plus such 
increase in the Consumer Price Index. The 
purpose of this subsection is to  prescrve 
certain busincsscs which havc rcccntly 
received such high rcnl increases that they 
would bui  fo r  this  s u b s e c ~ i o n  find it 
ncccssary t o  t ake  stcps cont rary  t o  the 
purposes offhischapter,  as set out inSection 
13.80.020. This subsection shall not operaie 
l o  deprive any landlord of a fair return on 
invcslment. 

( O r d  5468-NS 5 13. 1982.) 

13.80.140 Partial invalidity. 
If any provision of this chapter o r  any 

application thereofis held invalid, such invalidity 
shall not affect any other provision or application 
of thir chapter which can be given cffcct without 
the invalid provision or application. and to  this 
end thc provisions ofthis chaptcr arc declared to  
bc sevcrablc. (Oid. 5468-NS 5 14, 1982.) 

1380. IM Effective date. 
This chaptcr rhall becamc cffccctive on  the 

date $1 is enacted. (Ord. 5468-NS 5 15. 1982.) 

13.80.160 Evaluation. 
At the tnd  o f  each ycar this chaptcr is in 

cffcct, the comprehensiw planning department 
shall repon tothccity councilon thccffectivencss 
ofthischaptcr incarryingout the purposesset ou1 
in Scction 13.80.020. Th i s  rcpor t  shall  a l so  
identify any othcr positive o r  ncgative effects of 
lhc chapter and may rnakc rccornmtndations 
conccrnrng whether the chapter should be lcft in 
operation or repealed and whether the scope of 
the chaptcr should be expanded lo  include olhcr 
neighborhood shopping districts in the city of 
Berkeley. outride the downtown business district. 
(Ord. 5468-NS 5 16. 1982.) 
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City of Berkeley Commercial Landlord and 
Tenant Ordinance for the Telegraph Hill District 

PI!RLIC PCACE. hlORALS AND W E L F A R F  

COMMERCIAL RENT MEDIATION AND . ~- 
ARBITRATION FOR THE TELEGRAPH 

AVENUE AREA"' 

Sections: 
13.82.010 Title. -- ~~ 

13.82020 Purpose 
13.82.030 Finding,. 
13.82.MO Definilwn, 

Coverage and cxernptionr. 
Rent increases subject lo media- 
tion and uhitration. 
Standards o l  reasonablcnar to bc 
applied in arbitration lor dder- 
mining permissible rent increases. 
Fair return. 
Just cause for eviction. 
Frequency of rent incrcare; notice 
of rrnt increases. 
Mediation and wbitration procar. 
Powen and duties of the srbitra- 
tor. 
Powerr of the planning commis- 
sion m d  city council. 
Rttslintion. 
Remrdies. 
Construction of thir chsptcr. 
Pmlial invalidity. 
Provisions of cbaptcr aot crclu- 
sivc. 
Reports on the mediation m d  ar- 
bitrstion progmm. 
Efkfenive date. 

13.82.010 Title. 
This chaptci shall bc called the Tclegiaph 

Avcnue Arca Commercial Rent Mediation and 
Arbitration Ordinanct. (Ord. 5708-NS 1, 1986.) 

The purpose of thir chapter is to prescrvc thc 
unique character of thc Tclcgraph Avenue area 
commcrcial district and to prcvcnt displacement 
of busincsscs by exccssivc rcnt inereas& andlor 
evictions. (Ord. 5708-NS 6 2, 1986.) 

13.82.030 Findings. 
A. On Dcccmber 11, 1984, ihc city council 

appoin:cd an ad hoc committee lo study thc 
problems of the Tclcgraph Avcnuc area 
commcrctal district. 

9. Thal commiltcc rrcommended that the city 
council take immediate action to enact a 
moratorium on rents, whilc the planning 
commission prepared recommendations for 
longer term approachcs to the problem of 
the area. 

C. On February 26, 1985, in response to  the 
potcntial for the immediatt displacement of 
small businesses in the Tclcgraph Avcnuc 
arca crcattd by ovtrwhclming rent incrrascs 
o r  arbitrary cvictions, the city council 
adoptcd an Urgency Ordinance (No. 5640- 
N.S.) regulating rents, cvictions, and use 
changes in the Tclcgraph Avcnuc commcrcial 
arca for a nincty day pcriod. The ordinancc 
limited rent increaser to  the percentage 
increasc in the Consumcr Prim index Jincc 
thc prior rcnt incrcasc. It rcquircd that  
evictions bc for ''just causc" as dcfincd in thc 
ordinancc and rcquired that all changes in 
usc be subject to  the city's use permit 
approval proccss. 

D. At the time the foregoing urgency ordinanct 
was adoptcd, thc city council also dirccted 
the planning commission to study thc pattern 
of rent incrcastr and cvictions and to dcwlop 
a plan for the regulation of specific types of 
uscs in thc district. Pursuant to  that rcqucst 
the Tclcgraph Avcnuc area committee war 
created. 

E. Thc urecncv ordinance was subseaucntlv 
cxtcnd;d t k c c  to  February 28, i986 tb  
permit the planning commission and the 
T e l e g r a p h  Avcnue a r e a  comrni t tce  t o  
complctc their rccommtndations. In October 
1985, thc ordinance war amended to pcrmil 
administrative issuancc of urc pcrmits which 
would not have a significant impact on the 
area. 

F. In the summer of 1985. a study was 
conducted of area merchants and landlords. 
The study included dctailcd interviews of 
a p p r o x i m a t e l y  o n e  h u n d r c d  n i n c t y  
mcrchants (tenants) and Cony commercial 
land cwncrs. The study indicated that: 
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I .  The mcdian rent Tor the arcs  was 
approxmatti) one dollar and twcnty-fire 
cents pcr squarc foot per month. but that 
the currcnt market rcnt was at least 
double that amount: 

2. Seventy pcrccnt o i thc  tenarits have lcarer 
of five ycars or less including rixtcen 
pe rcen t  w h o  a r e  m o n t h - t o - m o n t h  
tenanls, 

3. High r c n t s  werc  m e n t i o n e d  m o r c  
frcqucntly than any other problem as the 
most scrious problem facing businessts in  
the area. 

G.  The commercial district has a unique 
character and contains burincrses which 
serve thc diverse needs of Berkclcy rcsidenu. 

H. Businesses imponant to the character of the 
commcrcial district and the community have 
suffcrcd cxccssivc rcnt incrcases and arc  
likely to bc subjected to displacement and 
Cviction. 

1. The new businesses in the arca arc changing 
thc uniquc character of the district, and as a 
r e su l t  t h c  d i s t r i c t  i s  b e c o m i n g  m o r e  
homoeencous. 

J A major faclor contnbut8ng to thc abwc  
trcnd ir that the arnounq of commcrcmll) zoncd 
rparr in thcd~rtrtrt  ir Imttc? thcrcb, rrcatlnp 
a vinual monopoly for landowners. As a 
rcsult, said landowncrs can raise rents to  
lcvcls in cxcess of the amounts which are 
affordable t o  many bvsincsscs which arc  
needed t o  scrve Btrkclcy'rcsidcnts and  
maintain and fostcr thc district's divcrsity. 

K. I n  order to maintain the district's characicr, it 
is necessary lo continue the current interim 
usc regulations, lo dcvclop a lonpcrm plan 
for usc regulations in thc arca, and to  c n a n  a 
rent mediation and arbitration ordinarrcc. 

(Ord. 5708-NS $3,  1986.) 

13.82.040 Definitions. 
A. "Land1ord"mcans  a n y  o w n e r ,  l e s so r .  

sublessor, or other person cntitlcd to  reccivc 
rcnt for the usc or occupancy of any rcntal 
unit, or agent thereof. 

B. "Rcnt" mcans any consideration (including 
deposit. bonus o r  gratuity) demanded o r  
reccivcd in connection with thc usc o r  
occupancy of any rental unit. 

C. 'Rental unit" means any propcny, building, 
structure, o r  p a r t  t h e r e o f ,  o r  l a n d  
appuncnant thercco, which is covered by 

ScCtron 13.82.050 of this chapter logether 
with ail sciviccs connected with the usc or 
occupancy thcrcof. 

D. "Services" means those services and facilities 
which enhance thc use of the rcntal unit. 
i nc lud ing  but  not  l imi ted  t o  r e p a i r s ,  
revlaccmcnt. maintenance. oaintine. hcat. 

refuse rcmoval, insurance protcaion, parkrng 
spacer, and scrviccs to  and facilities in 
common areas of the building or parcel in 
which the rcntal unit is located. 

E. Tenant"  means a tenant, subtcnant. Icssce, 
sublcsrce. oi any othcr pcrson cntitlcd to use 
or occupancy of any rcntal unit. 

F. "Consumci Pricc 1ndcx"means the All-Items 
Consumcr Pricc lndcx for  All Urban 
C o n r u m c r s .  S a n  F r a n c ! s c o - O a k l a n d .  
Calfornm as publ~rhcd b) thr Cnllcd Slhtrr 
Dcpartmcnt o f  Labor ,  Buicau of Labor 
Statistics. 

G. "Chanec of retail or commercial use" is a 
rnater;al changc in thc typc of retail o r  
commercial goods or scrviccr offcred on a 
silt. "Change of retail or commcrcial use" 
shall bc presumed whcncvcr there is a 
transfer or change of any lease of commercial 
space, cxccpt in the circumstanct that thc 
new owncr or leaseholder docs not change 
the name of the establishment and docs not 
changc thc line or type of commcrcial goods 
or scrviccs offered in that spacc. 

H. "Newly constructed units" means units ncwfy 
constructed, as opposed to units which arc 
rrhabilitatcd or arc created as a result of 
conversions or reallocations o( space within 
existing structures. - 

I. Any othcr terms not dcfined hcrcin shall 
follow thc definitions includcd in the 
applicable city of Bcrkeiey ordinances. 

(Ord. 5708-NS 5 4, 1986.) 

13.82.050 Cover*ge and exemptions. 
A. Boundaries. The "Telegraph Avcnue Area" 

includes the arca within thc following 
boundaricr:  College Avcnuc on the  car t ,  
Ellsworth Street on the wcst, Bancroft  
Avcnuc on the nonh, and Derby Slrcct on 
the south and shall includc rcntal units on 
both sides of l h w  strects. 

8. Types of Rcntd Units. This chapter shall 
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app!y lo all commcrcml picmiscr <both o f f m  
and rctail) rented or available for icnt in thc 
Tclcgraph A v c n u e  Area o i  the city of  
Berkclcy, except as sa fonh in subrcctions C. 
and D. 
Office Sharcn. Tcnancxs which currently 
and prior to the  adoption of this chaptcr have 
involved substantial business interrelation- 
ships with the landlord. in addition to  
rcntlng, a rc  exempt from this chaptcr.  
(Sharing of office staff, equipment, and/or 
phones by the landlord and tenant would be 
evidence of qualification for this excrnption. 
but  not  the  basis  f o r  an  a u t o m a t i c  
qualification for this exemption.) This section 
shall bc construed to  efiectuatc its substantive 
purpose. 
Any other cxcrnptions required by natc or 
federal law 

13.82.060 Rent increases subject to medistion 
md arbitration. 

A. Except as hereinafter provided, any rent 
increase occurring subsequent to February 
28, 1986 shall bc subject to  mediation and 
arbitration. 

9. Rent Increases Not Subject to Mediation and 
Arbitration. 
I .  Increases, after the expiration of a lease 

of one year or longer, whcrc the increase 
as a percentage of the initial rcnt in (he 
cxoircd lcasc is less than or coual to the 
pcrccntapr changr in thc C P I rm:c thr 
rorrmcnccmcnt d m  of the lrasc, but ir. 
no case more than the lesser offony cents 
per square foot or fifty percent above the 
w m n t  rcnt. 

2. i n c r e a s e s  a u t h o r i z e d  by a w r i t t e n  
agreement between the landlord and 
t c n a n t ,  p r o v i d e d  t h a t  a g r e e m e n t s  
executed after February 28, 1986 include 
a waiver which is separately signcd by thc 
tcnant.  Said waivtr shall state that:  
"Under Berkeley Ordinance No. 5708- 
N.S., T e l e g r a p h  A v e n u e  A r e a  
Commercial and Office Tcnants Have the 
R i g h t  t o  A r b i t r a t e  I n c r e a s e s ,  1 
U n d e r s t a n d  T h a t  by S i g n i n g  T h i s  
Agreement, I Waive My Right to  Object 
to thc  Rent Incrtascs Authorized by This 
Agreement." 

3. Increases that arc equal to  the amount 

authorrzed b) an  unexecutcd icncwal 
option. i f  thc pciccntapr or dollar 
amount o i  said increaser was set forth in 
the rencu.a! option !as opposed to  a 
renewal option under which thc rcnrwa: 
rent was to be dctcrrnined by mtdmion 
or appraisal or some other method which 
did not set ionh a prtcist rcnt) 

4.  incrcascs due to increases in salts or 
income under a percentage of gross or 
incomc rental provision. 

5. Initial rents for newly constructed units. 
6.  Initial rents following a "change of 

commercial or retail use." 
(Ord 5708-NS & 6. 1986.) 

13.82.070 Standards olrmwmablenas to  be ap- 
plied in arbitration for determining 
permissibit rent inere-. 

A. Criteria. The following factors, to the extent 
that they are appl,cable and relevant, shall be 
considered in determining a reasonable rent 
increase for the current year and the 
subsequent five years. Particular weight shall 
be given to  the first criterion. The guidelines 
for rcnt incrcasa subsequent to the first year 
may de the inmeamto an index, cost factors, 
increases in rents of subtenants and other 
factors dccmcd appropriate by the arbitrator. 
I .  T h e  e x t e n t  t o  which a bus iness  

c o n t r i b u t e s  t o  t h e  un iqueness  a n d  
diversity of the Telegraph Avcnuc area 
and l o  the availability o f  goods and 
services in the Telegraph Avenue area 
and the city. 

2. The location of the business. 
3. The size of the rcntcd spacc. 
4. Services provided by the landlord and 

tenant. 
5. The condition of the unit. 
6. Accelerators in the present or most 

reccntlv exoired rental aereement. " 
7 L l a b h r r  rclatmgta ihc usc of thc rcntcd 

spacc crcatcd b) thc landlord or tcnan! 
b M a r k c t  rcntr  f o r  s t m t l a r  t j p r r  o f  

commercial user. 
9. The history of performance or lack of 

performance of lease obligations by the 
panies. 

10. The terms of the existing or most recently 
expired lease. 

11. T h e  a m o r t i z e d  c o s t  o f  c a p i t a l  
impiovemcnts by the landlord or tenant 
to the prcmixs. 



12. Thr good will buill up for lhc busincss @? 
the tenant. 

I 3  Changed circumslanccs sincc the prior 
lcase was exccumd 

14. T h c  m a i k c t  r c n t  l o r  c o m p a r a b i c  
commcicial rpaccs. 

15. The median rcnt for the arca. 
16. Thc ovcrall purposes of this chaptcr. 
17. lncrcases in rent rcccivcd by the tcnant 

from rubtcnants. 
18. Ail other rcievant factors. 

B. Phasc-ln of Substantial Rcnt lncrcascs. 
Consistent with thc purposes of this chapter, 
the arbilialor may rcquire lhai subslanlial 
rent increases bc phased in over a period of 
up to four years. 

(Ord. 5708-NS 5 7, 1986.) 

13.82.080 Fair return. 
A. Notwithstanding any othci provision of this 

chapter, thc landlord shall be cntiticd to a fair 

13.82.090 Jusl c m x  lor eviction. 
N o  landlord shall be cntitled to  rccovcr 

Possession of any rental unit covcred by this 
chaptcr exccpt upon one of thc grounds sct forth 
below. 

Failure to  Pay Rcnt. The a n a m  has failed to 
pay thc lawful rcnt to which fhc landlord is 
entitled and has failed to comply with a valid 
notice to  pay or quit rcrvcd pursuant toCivil 
Codc Section 1161. 

I. Substantial Lcasc Violation. Thc tcnant has 
substantially violatcd an obligation imposcd 
by thc leasc or rcntal agrccmcnl (othcr than 
an obligation to surrcndcr possession at thc 
cnd of the term or upon noticc) and has failcd 
lo cure said violation within a reasonable 
period alter having received writtcn noticc 
thcreof from thc landlord. 
Nuisance. T h t  tcnant is committing or 
permitting to  cxist a nuisance in the building 
o r  parccl, o r  is causing a substanrial  
inlcrfcrcncc with thc comfort,  safety, o r  
cnjoymcnt of thc building or parcel by the 
landlord or othcr tenants; 
Illegal Purpose. The tcnant is using the rental 
unit for an illcgal purpose. 
Rcfusal to Rcncw Lcasc. Thc tcnant who had 
a ka rc  or rental agrccrneat whore lcrm has 
expired, has rcfured (after rcniving a written 

i c q ~ e s t  in uri t ingi  to  cnecute a wnttcn 
extension or renewal thcreof for a further 
icrm of likc duration, contawing piovisioni 
which are not rnconsis%cnt wllb this chaptc- 
and arc mat.xially thc same %s shosc m ihe 
prcviour lease or rcnlaf agrccmcnt. 

F. Refusal to Provide Acccss. The tenan! has 
refused to allow thc landlord reasonable 
acccss to the prcmirrs, tither: ( I )  to make 
reparrs necessary lo concct codc violalions 
cited by the city of Bcrkcley, after ali 
necessary permits havc been obtaincd, or (2) 
to xrform maintenance or imorovcmcnts 
which wlll not stgmficantly rntciicre w~th  the 
operation of the tcnants bunncss, aiter all 
ncccssary permits havc becn obtaincd, or (3) 
to show the rcntal unit to a prospectlvc 
purchaser, mangagct, or tcnanl. 

In the cvcnt that codc required repairs arc 
performed, to the cxtenl reasonably feasible, 
they shall minimize disruption to the tcnant. 
This scction shall not bc interpreted to allow 
landlord access where such acccss could not 
havc becn obtained in thc abscncc of this 
chanter. ...- r - - ~ ~  

G .  In the cvcnt the tenant is displaced as a rcsult 
of repairs or dcstmction of the prcmiscs, said 
tenant shall havc thc right to  rclet the  
rtglaccrncnt premises. Thc rcntal lcvcl for 
sa id  r c r e n t a l  sha l l  bc sub jcc t  t o  t h e  
arbitration provisions of this chaptcr. 

H. Owncr Occupancy for Prc-1982 Leases. The 
term of the lcarc has expired, and the lease or 
rcntal agiecrncnt was entered into before J u n e  
8. 1982, and the landlord in good faith wirhcs 
lo occupy lhc prcmiscs to operate the same or 
similar busincss. For the purposes of thls 
section, the landlord must be an owner of 
record, holding morc than fifty perccnl 
ownership intercst in thc premises. 

(Oid. 5827-NS 6 1. 1987: Ord. 5708-NS 5 9. 1986.1 

13.82.lW Frequcnc J of rent incrusts; noticc of 
rent inrrcm.  

A. Noticc of a Proposed Rcnt fncrcase. A 
landlord who wishes to raise thc rcnt shall 
givc the tcnant onc hundred eighty days 
noticc of the proposcd incrcasc. Said notice 
shall be rcnt by rcgistcred mail and shall state 
that if thc tcnant does not file a petition in 
opposition to said incrcasc within fony-five 
calcndar days oTm8iling. said tcnanl may no1 
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invoke the ncdiatton and arbitration P ~ O C C S S  

for the puipcx of disputing sad incicasz. 
This rubrcctmn A sha:l not appiy te rcntr 

for new lcnants moving into vacant units. 
B. Effective Date of Rcnt Incrcasc. Providing 

that thc petition is timely filed, that ponion 
of thc rcnt incrcasc that excccds the portion 
cxcmptcd from disputc subjco to  Scction 
13.82.OM1B of this chaptcr. shall not take 
effect unless and until such time as an 
arbitrator allows such i n c r e a ~  or portion 
thcrcof pursuant to the provisions of this 
chaptcr. Howcvcr, thc arbitrator shall have 
the authority lo award all or pan of rent 
increaser rcqucrtcd by the landlord prior to 
the arbilralion decision. 

(Ord. 570&NS 5 10, 1986.) 

13.82.110 Mcdistion and arbitration ~roccss. 

a d o p t e d  by t h e  p l a n n i n g  c o m n i f s i c e  
pursuant to this chapter 

D. Arbmarion Proccduic. 
I .  A rb~ t ra t lons  pursuant to  this chapter 

shali be govcrned by the Commcrciai 
Aibilration Rules of thc Amcrican 
A r b i t r a t i o n  Assoc ia t ion ,  except  a s  
otherwise provided by thc provisions of 
this chapter or regulations adopted by the 
planning commission pursuant to this 
chapter. 

2.  Rcprcscntation. Eithcr p a n y  may bc 
rtprcscnted by an anorncy or any othcr 
person designalcd by the pany. 

3. Appcal lo supcrior coun: A party may 
appeal to superior court within sixty days 
of a dccision by the arbitrator, pursuant 
to  Civil Code of Proccdure Section 
1094.5. The standard of review shall be 
whether thcrc was substantial cvidcnn to  

A Pct;tionr b? Tenant Any tcnanl u h o  1s ruppon thc dccwon of thr arbalralor 
rub,cr- to a icnl mcicasc u hlch is not cxcrnp! 4 Cos t  of a r b t t r a t i o n  The  c o s t s  o f  
undcr thc proiwonr of this chapter ma! ftic a aibmatlon shall be borne b) the panle, 
petition for mcdiation and arbitration on a 
form providcd by the city of Berkclcy. A 
~et i t ion mav bc filed anv timc aflcr not ia  of 
sproposcd incrcasc has bccn given, subject to 
the limitations of Sa t ion  13.82.100A.of this 
chaptcr. 

B. Paitions by Landlords. Any landlord who 
seeks a determination of thc applicability of 
any provision of this chaptcr d;who sctks a 
rcnt increase for a unit subject t o  thc 
provisions of this chapter may invoke the 
arbitration process by filing a petition on a 
f o r m  prov ided  by t h e  p lann ing  and  
community dcpartmcnt of thc city of 
Berkclcv. A oetition for a rcnt incrcasc mav 
be filed on thc carller or1hc foCoumg fort). 
C ~ v e  da?r afwr notse of a proporcd mcrcasc 
or uhcn !he ccnanl has indlcatrd an mtcnl to 
dispute the proposed increase. 

The arbitrator may permit thc right of 
production of documents by either side and 
s u c h  o l h c r  d i scovery  a s  the  p l a n n i n g  
commission may dmcrminc by regulation. 

C. Mediation Proccdure. Prior to undertaking 
arbitration, thc panics to a disputc undcr this 
chaptcr shall submit the disputc to  mediation 
under the Commercial Mediation Rulcs of 
the  American A r b i t r a t i o n  Associa t ion 
(AAA) .  S a i d  r u l e s  s h a l l  g o v e r n  t h e  
mediation, except as othcnviw provided by 
the provisions of this chapter or regulations 

in a manner dctcnnincd by the arbitrator. 
5. Leng th  of a r b i t r a t i o n .  A r b i t r a t i o n  

hearings shall be limited to three days. 
unless the parties stipulate that thc 
hearing may be longer or the arbitrator 
dctcrmincs that a longer hearing is 
required due to thc complexity of the case 
or in ordcr to provide due process to  the 
parties. 

(Ord. 5708-NS 5 11, 1986.) 

13.82.120 Powers and duties of lh r  uhifrator. 
The arbitrator shall have the power l o  

determine all equitable and legal issucs arising 
under the ordinance, except to  thc cxtent not 
ptrmittcd by state or federal law. Said powcrs 
shall include, but not bc limited to  thc following: 
A. To detcrminc thc allowable rcnt incrcasc in 

the year of thc dispute and thc subscqucnt 
fivc years. lncrcarcr above the initial rent set 
by the  arbi t ra tor  may he tied l o  the  
Consumer Price Indcx or act in any other 
manncr decmed reasonable by thc arbitrator. 

B. To detcrminc that the rent increase rcquestcd 
by the landlord may not be disputed pursuant 
to  this chapter bccausc thcre has been a 
*change in commercial or retail use." 

C. T o  determine whether any or all pans of the 
ordinance apply in a particular case. 

(Ord. 5708-NS 8 12, 1986.) 

13.82.130 Powers of the planning commission 
and city council. 

A. The powers and duties of thc planning 
cornrnssion shall be as follows: 
I .  T o  a d o p t  r cn t  i n c r c a s c  s t a n d a r d s ,  

guidelincs, rules and regulations and 
amcndmcnts thcrcto for the oWratlon 



and administrat~on of this chaptcr. which 
a r e  consistent wath thc  goa l s  a n d  
purposes of this chapter. after a publlc 
hearing. Sald standards, guidelmes, rulcs. 
reguiations, andTor amendmenu thereto 
shali go into effect thmy days after they 
fin1 appear on the city councii agenda. 
unless wrthin said thiny day period, the 
council dctermincs otherwise. 
To  make rccommcndations to the city 
council regarding substantive changes in 
the ordinance. 

The powers of the city council shali include 
the power to  adopt rent incrcasr standards, 
guidelines, ru le r  a n d  r c g u l a t i o n r  a n d  
amcndmcnts therclo for the oxration and 
administration of this chaptcr, which are 
consistcnl with the goals and purposes of this 
chaptcr, after a public hearing 

(Old. 5708-NS 8 13, 1986.) 

13.82.140 Retaliation. 
No landlord shall in any way retaliate against 

any tcnant for the tenant's asscnion or exercise 
of any right under this chapter. Such retaliation 
shall he a dcfcnsc in any action to evicl the tcnant 
and shall be subject to suit for actual and punitive 
damages, injunctive relief, and attorneys' fees. 
(Ord. 5708-NS 5 14, 1986.) 

13.82.150 Remedia. 
A. Any affected tcnant shall recover actual 

damagcs whcncvcr thc landlord receives or 
retains any rent in cxccss of thc maximum 
amount allowcd under this chapter and 
whcncvcr the landlord violates any eviction 
provision of this chapter. If, in addition, it is 
proved that such act was in bad faith, the 
landlord shall pay the tenant as a penalty. 
three times thc actual damages. 

B. The city attorney may bring an action for 
injunctive and other appropriate mlief to  
enforce this chapter and shall k entitled la  
recover reasonable attorney's fees and costs if 
he!she prevails. 

(Ord. 5708-NS 5 15, 1986.) 

13.82.160 Construction ofthis chapter. 
The individual terms and provisions of this 

chapter shall be construed in a manner consirttnt 
with the purposes of the ordinance. (Ord. 5708- 
NS $ 16, 1986.) 

13.82.1?0 Partint invalidit!. 
i f  a n y  provision of  this chapter o r  any 

appiication thercof is held invalid, such invalidity 
shall not affect any other provision or applicat>on 
of this chaptcr u.htch can be givcn cffecl withour 
the invahd piovkion or appircation, and to  this 
cnd the of this chapter are declaicd to 
be sevciabie. !Ord 5708-N5 $ 17, 1986.) 

13.82.180 Provi~ions of c h a ~ l e r  not exclusive 
The provisions of this chapter shall be in 

sddilion to  any othcr provisions of law. (Ord. 
5708-NS 4 18. 1986.) 

13.82.190 Reports on the mediation and arbitra- 
tion progrsrn. 

A. Every twclvc months, the city staff in 
consultation and coopcration with the 
planning commission shall prepare a repon 
for the city council on thc opcralion of the 
ordinance. 

B. Within two years after the adoption of this 
chapter, thc city staff in consultation and 
cooperation with the planning commission 
shall preparc a review and analysis of the 
operation of the ordinance for the city 
council. 

(Ord. 5708-NS 5 19, 1986.) 

13.82.200 Effective dstc. 
The effective date of this chapter shall hc 

March I, 1986. (Ord. 5708-NS 5 20. 1986.) 

RELOCATION SERVICES AND 
PAYMESTS FOR RESlDENTlAL 

TEXANT HOUSEHOLDS" 

Sections: 
13.84.010 
13.84.020 
13.84.030 
13.84.040 

Findings. 
Purpose. 
Definitions. 
Eligibility for relocation servica 
and %rristance. 
Owner responsibilities. 
Reloc.tion paymen1 procedures 
and appeal process. 
Procedures and sppeal process 
fo r  r r locst ion resulting from 



Appendix 0 

City  of Berkeley Commercial Landlord and 
Tenan t  Ordinance fo r  t h e  West Berkeley Area 

a perm o I ayi a tci t .  c ma,. 
of the no!ice of arailabil~r) 

wishes to move  back^ 

NS Q I (part) ,  1986) 

13.84.110 Penalties. 

NS 5 I (part). # 1986. 

Chnplcr 13.86 

W F C T R F R K F I  FY ARFA 

FOR EVICTION ORD1NANCEt4 

Sections: 
13.86.010 Title 
13.86.020 Purpose. 
13.86.030 Findiner. 

13.X6.050 Co\ernge and cxcmptionr. 
Ii.Xh.060 Rent increasri  and l e r i r  icrm 

changer rubjerl to  mediation and 
arbitmtion. 

13.86.070 Notice of rent increaser or iemr 
term changer subject to  mediation 
m d  nrbilmtion. 

13.86.080 Just muse for eviction. 
13.86.090 Fair return. 
13.86.100 Standards oirenronnblenerr to  be 

applied in arbitration for dele,. 
mining permissible rental or tease 
8greements. 

13.86.110 Mediation and arbitmtion 
process. 

13.86.120 Powers and duties of the 
srbitrslor. 

13.86.130 Powers of the planning corn 
mission and cil) council. 

13.86.140 Rctdintion. 
13.86.150 Remedies. 
13.86.160 Expimcion. 

13.86.010 Title. 
This chaptcr shall be called the West Berkeley 

Area Interim Commercial Rent and Lease Term 
Medialion and Aibitration and Just Cause for 
Eviction Oidmance. (Oid. 5767-NS 5 I .  1986.) 

13.86.020 Purpose. 
Thc purpose of this chapter is to  preserve the 

unique and diverse character of the West Berkele) 
area and to  prevent displacement of burmesses by 
c x c e r r i v e  r en t  i n c r e a s e s  a n d : o r  a r b i t r a r y  
evictions,  but without completely halt3ng the 
economic viability of the area. while the area plan 
ts debeloped and ~mplcmented. ( O r d  5767-NS Q 
2, 1986.) 

13.86.030 Findings. 
A.  Industrial spacer traditionally used by small 

businesses and anii tr  and craftrpcople are 
being convcrtcd in largc numbers to regional 
retail operations and largc ofiice and research 
cornpicxcr Thcsc changes are occurring in 
conccnliated areas of Wcst Bcikeicy without 
an  area plan or appropriate zoning in place. 

B. Thcrc busmcsses arc unique to  thc character 
and fabr ic  o f  Wcst Berkclcy and a r c  a 
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valuable asset t o  the ci tv.  The!. orovide , . 
BErkel~? resdcnts ui ih  diwrsc opportumtie$ 
fo r  ,elf-employment and ent ry- lc ic l jobs  
Ewctions, de facto c>ictlonr (caused by un- 
prrcedmicd Tent incrcasci). and nonrcnewal 
01 l e a s e s  a r e  a c c c l e i a t , n e .  c a u s i n c  

Berkeicy and also enhance thc commercial 
and recreational attractiveness of Berkciey. 

D. The o t y  intends to  adopi an area plan, new 
long-term land use poltcy and rezoning to  
deal with this problem. 

E. Urgency Oidinancc No. 5766-N.S. did not 
adequately provide for evict!ons when the 
landlord and tenant have knowingly agreed to 
them or for mediation and arbitration of 
mod,fication of ltascs 45 a mechanism lor 
preserving thc economic vitality in the area 
pending the formation of an area plan. 

F.  T h e  immediate preservation of the public 
peacc, health and safety requircr these interim 
procedures pertaining to  arbitrary cviction 
a n d  r c n t  i n c r e a s e s  a n d  s u b s t a n t i a l  
modifications of leases in the West Berkeley 
a r e a  be e n a c t e d  t o  c u r b  u n c o n t r o l l e d  
displacement while thc arca plan is being 
compicted and new long-term land usc policy 
and rezoning arc put in place. 

(Oid. 5809-NS 5 I ,  1987 Ord. 5767-NS 5 3, 
1986.) 

13.86.040 Delinitions. 
A .  " L a n d l o r d "  m c a n s  a n y  o w n e r ,  l t s s o i ,  

sublessor, o r  othcr person entitled to reccivc 
rent for thc use or occupancy of any rental 
unit..oi agcm thereof. 

B. -Rent" means any consideration (including 
depos i t ,  bonus  o r  gra tu i ty)  demanded o r  
received in connect ion  with the  use o r  
occupancy o? any rental unit. 

C. "Rental unit" mcans any propmy,  building, 
s t r u c t u r e ,  o r  p a r t  t h c r c o f .  o r  l a n d  
appurtenant thcrcto, used for nonresidential 
purposes. which is covercd by Sect ions  
13.86.060 o r  13.86.080 of  this chap t e r  
togcthcr with all servicts connected with the 
usc or ofcupancy thereof. 

D. 'Scrviccs" means those services and facilities 
which enhance the use of the rental unit, 
i n c l u d i n ~  b u l  n o t  l i m i t e d  t o  r e p a i r s ,  

repiacemcnt. mainicnance, pamine .  heat. hot 
and cold wa:e i ,  utii:lies, c k v a i o r  service,  
rccur!t)  devices and palrols.  furntshings,  
storage. jan3ioriai and landscaping services, 
relure removal. murancc  protection, parking 
spaces ,  and  rcivtces t o  and facilities i n  

common areas of the bui1d:ng or parse! i n  

which the rental unit zs located. 
E. "Tenant" means a tenant, subtenant, icsset, 

sublessee, oi any  other person entitled to  use 
or occupancy of any rcntal unit. 

F. "Newly constiuacd unm. means units newly 
constructed, as opposed to u n i s  which are 
rehabilitated or are created as a icsult of 
conversions or rcallocativns of space within 
cxisline aruoures. 

G " M u x c !  rent" mcans thr rcntal lnconr that a 
propcrl! uuu C mon prubabl! command ir 
rhr dpct, m * : i c $  a, indlcslco b! currcm rcnt5 
being paid and asked lor comparable space. 

H. 'Change of commercial user mcans material 
change in the typc of retail or commercial 
goods or serviccs offered on a siu.  T h a n g c  01 
commercial use"shall be prcsumcd whcnevcr 
there is a tranfer or change of any lcasc o f  
commercial space, except in the circumstance 
that the ncw ownrr or leaseholder does not 
change the name of the establishment and 
d o c s  n o t  c h a n g e  t h e  l i n e  o r  t y p c  o f  
commercial goods or scrviccs offered in that  
space. 

1. Any othcr term not defined herein shall fol- 
low the dcfmitions included in lhc applicable 
city of Bcikeley ordinances. 

(Ord. 5767-NS § 4. 1986.) 

13.86.050 Covrragr and rxempiions. 
A.  Boundar ies .  The  "West Bcr ls ley  arca"  

includes the arca  within t hc  fo l lowing 
boundaries that is zoned manufacturing of 
spccial industiral San Pablo Avenue on  the 
east, the south city Itmits OD the south, the 
north city limits on  the north and the 180 
freeway on the wed. 

B. Office sharers. Tcnancics which currently and 
prior to thc adoption of this chapter have 
involved substantial business intenciationships 
with the landlord, in addition to  renting, are 
exempt from this chaptcr. (Sharing of omcc 
a a l f ,  cquipmcnl ,  a n d / o r  phones  by t h e  
landlord and thc tenant would be evidence of 
qualification for this exemption, but not the 
basis for an automatic qualification lor this 



13.86.060 Rent inrrcnrrr and lrnrr lrrm changes 
subject l o  mediation and arbitration. 

A Except as hereinaftci provided, any rent 
increase or subs tan t ia l  iease term change  
occurimg rubrequcnt t o  June 30. 1986 shali 
be subjecl t o  mediation and arbiliation. Any 
new iease t o  an  exmina  tenant in which the 

express agrcemcnt t o  vacate at the conciusion 
of the iease) is subject t o  mediation and 
arbitration. 

B. T h e  fo l iowing rent increases shall no t  bc 
subject to mediation and arbitration. 

I .  Increases above the mitial rent of an  
expired iease that arc less than or equal 
to the cumulative percentage increase in 
t h e  Consumer  Pr ice  Index sincc t hc  
commenccment of the least or  of the 
t o t a l  of cumula t ive  increases of f lve 
percent per year sincc thc commenccment 
of the lease. whichever is grcater. 

2. I n c r e a s e s  a u t h o r i z e d  by a w r i t t c n  
agreement  betwecn t hc  landlord  and  
t e n a n t .  p r o v i d e d  t h a t  a g r e e m e n t s  
e x e c u t e d  a f t e r  enactment o f  t h i s  
Ordinance include a waiver which is 
separately signcd by the tcnant. Said 
w a i v e r  s h a l l  s t a t e  t h a t :  U N D E R  
BERKELEY ORDINANCE NO. 5767- 

AGREEMENT. I WAIVE MY RIGHT 
T O  O B J E C T  T O  T H E  R E Y T  
I N C R E A S E S  A U T H O R I Z E D  BY 
T H I S  AGREEMENT 

3. Incieascs that arc equal t o  the amount 
authonrcd by an  uncxccutcd renewal 
o p t i o n ,  if t he  percentage o r  do l l a r  
amount of raid increases was set forth in 
the renewal option (as opporcd t o  a 
rcnewal option under which thc renewal 
rent was t o  be dctcrmincd by mediation 

or app ia ;> ; i i  or \ o m e  other mcrhni: 
u h ~ h  did not i e !  ioi!h a p:ecti? i e n u  
i n .  ii:a>ei ... due to zncmasei hn sale5 or 

inccrrc  under  a pt rccn~zpx  o{ ems% or 
incomr rental pioi:sioe 
Ini~tal rents for new$> conitiucted unns 
lnrtrai  ren ts  i o l l ou ing  a "change of 
commercial or retail use.'' 

( O i d  5767-XS 5 6. 1986.j 

13.86.070 Notice of rent inerearcs or  lease term 
changer subject to mediation and  
wbitration. 

A. Any landlord df commercial property in the 
area covered by this chapter who wsshes to 
include lease provisions subject to mediation 
a n d  a r b i t r a t i o n  a s  d e f i n e d  i n  S e c t i o n  
13.86.060 of this chapter is required to send 
by rcgirtcied maii t o  the tcnant at least one 
hundred eighty days prior t o  the effective date 
notice of his or  her intention of such increase 
or charier of lease terms at the expiration of a 
lease. Exccpt as provided for in subsections B 
and C of this scction. failure t o  provide such 
notice within time limits statcd above would 
consiituie noncompliance with t h s  chapler. 
and the landlord wouid forfeit his or her right 
t o  reclaim such premises, substantially change 
lease terms or raise the rent for a p c r d  not t o  
exceed one hundred cighiy days from the date 
n ~ f i r ~  i q  .. .. ~~~ 

B. Where a lease expires less than one hundrcd 
eighty dayr from enactment of this chapter 
a i d  a ncu leasc has not bccn executed, the 
landlord must providc notice t o  the tenant 
prior t o  cxpmt ion  of the existing lcase and 
the tcnanl al lowedjo remain in the prcmiscs 
at the rent and leasc tcrmr in cffect at the 
expiration of the lease until a new ltase is 
signed or resolution of any mediation and 
arbitration process entered into under the 
provisions of this chapter. 

C .  I .  Where a lcase tnpired after Junc 30, 
1986 but bcfoie this chaptcr goes into 
effect and a new lcasc has not been 
executed  the  landlord  must  provide 
notice lo the tenant within ninety days 
from the enactment of this chapter and 
the tenant allowed t o  rcmain in the 
premiscs at the rent and leasc terms in 
cffcct a i  the expiration of thc leasc until 
a new lease is signed or resolution of any 



PUBLIC PEACE, MORALS AND WELFARE 

med ja r ion  a n d  a r b i t r a t i o n  p roces s  
entered into under the piovislon? of this 
chaptcr~ 

2. Whcre a ]case expired after June  30. 
IPS6 bur beforc this chapter goes into 
effrct and thc renewal icasc has bccn 
executed which includes terms subjec? to 
mediation and aibitratbon under  lh15 
chapter. the tcnant may within n m t y  
days  of enactment  o f  this  chap t e r ,  
inrokc mediation and arbitratmn for 
renegotiation of the lease by providing 
notice to the landlord as provided in  this 
chapter. 

D. Such notice would include the following 
information. 

I. L a n d l o r d ' s  a n d  t e n a n t ' s  n a m e s ,  
addresses and business phones. 

2. Rental and ltasc terms Dro~oscd.  . . 
3. Prapeny address affected by the notice. 
4. Reason fo r  requested rcnt  increase,  

decrease o r  change in lcasc terms. 
5. That if the tcnant docs not file a petition 

in opposition t o  said increase or change 
in ltasc terms within fony-five calcndar 
days of mailing, the tenant may not 
invoke the mediation and arbitration 
process for the purpose of disputing said 
increase o r  lcase term changcs. That if 
the landlord does not file a petition in 
opposition to rent dccrcases or icase 
term changer proposed by the tenant as 
provided for in subsection C.2 within 
fony-five calendar days of mailing, the 
tcnant will be allowed to  remain in the 
premises at the rent and icase terms in 
effect at the expiration of the previous 
k a r t  unti l  a ncw icase is signed o r  
resolution o f  a n y  m e d i a t i o n  a n d  
arbitration process. 

This subrtction shall not apply t o  
rents or leasc terms for ncw tenants 
moving anto vacant units. 

E. Providing that  thc pnit ion is trmcty filed, 
svbr tant ia l  lcase te rm changes  a n d  tha t  
portion of thc rent incrcasc that exceeds thc 
portion exempted from dispute subjcct to  
Section 13.86.060 of this chapter shall not 
take effect unlerr and until such time as an  
arbitrator allows such lcasc term changes o r  
increase or ponion thereof pursuant to  the 
provisions of  this  chapter .  However.  t h e  
arbitrator shall have the authority to  award 

all or par! of icase term changer or icnl 
incicarer rcqucsied by the landlord or tcnan: 
prior in thc arbiliatior decision 

(Ord 5767-YS 5 7, 19% ! 

13.86.080 Just cause fov wiction. 
No landlord  shall  be enti t led t o  rccovcr 

possession of any rental unit covered by this 
chaptsr except upon one of the grounds set fonh 
below. 
A. Failure to  pay rent The tenant has failed to  

pay the lawful rcnt to  whrch the landlord ,s 
entltlcd and has failed lo comply with a valid 
notice to  pay or quit scrved pursuant to  Civil 
Codc Section 1161 

B. Substantial leasc violation. The tenant has 
substantially violated an obligation imposcd 
by the lease or rental agreement (other than 
an  obligation to  surrender possession at thc 
end of the term oi upon notice unless such 
provision is expressly agreed to as provided in 
subjection H below) and has failed to cure 
said violation within a reasonable period aftcr 
having bccn sent by registered mail written 
notice rhercof from the landlord. 

C. Nuisancc .  T h e  tenant  is commit t ing  or 
pcrmitting to  exist a nuisancc in the building 
o r  p a r c e l ,  o r  i s  c a u s i n g  a s u b s t a n t i a l  
interfercnce with the  comfor t ,  safety,  o r  
cnjoymcnl of the building or parcel by the 
landlord or other tenant. 

D. Illegal purpose. Thc tcnant is using the rental 
unit for an illcgal purpose. 

E. Refusal to  rcnew lease. The tenant who had a 
lcasc o r  rental agreement whose term has 
expired, has refused (after having bcen sent 
by registered mail  a w i t t e n  r ~ q u e s t )  l o  
execute a written extension or renewal thereof 
for a fvnhcr  term of like duration, containing 
provisions which are not inconsistent with 
this chapter and are substantially the same as 
those in the previous lcase or rental agree- 
ment. 

F. Refusal l o  providc access The tenant has 
refused t o  allow thc  landlord  reasonable  
~ c c c r s  t o  the premises, either: ( I )  to  make 
repairs necesrap to  correct code violations 
ci ted by the  ci ty of  Berkeley, a f t e r  a l l  
necessary permits have bcen obtaincd, o r  (2 )  
t o  per form maintenance o r  improvements  
which will not significanlly interfere with the 
operation of the tenant's business. after all 



neceiiai) permits have bcen obmned.  or (3, 
In rho* the renial unv to z prospective 
purchasci. mortgagee. or tcnan:. 

In the event that code required repara arr 
periormcd. to the extent reasonably f~a i i b l e .  
they shali minimirc disruption to the tcnant 
Th!s section shall nor be intcrprctcd t o  aiiou 
landlord access where such acccsr could not 
have been obtamed in the absence of this 
chapter. 

G. In the event the tenant is displaced as a result 
of repalrs or destruction of the premises. said 
t enan t  shall  h a r e  the  righi t o  rclct t he  
replacement premises. Thc rentai level for 
said rerental shall be subjcct t o  the arbitration 
provisions of this chapter. 

H. At the conclusion of the term of a lease o r  
rcntal agreement in which the tcnant agreed. 
express ly  in t he  lease, t o  rel inquish the  
premises at a date ccnain. Such agreement 
txccuted afler enactment of this Ordinance 
shall slalc that: I UNDERSTANDTHAT BY 
SIGNING THIS  AGREEMENT. I HAVE 
AGREED T O  VACATE T H E  PREMISES 
O N . .  . . . . . . . . . . . . . . . . . . . . . ( d a t e 1  
U N L E S S  T H E  L A N D L O R D ' A N D  
TENANT NEGOTIATE A NEU' LEASE 

(Ord 5767-KS 5 8, 1986 ) 

13.86.090 Fair return. 
A. Notwithstanding any othci provision of this 

chaptcr, thc landlord shall be cntitled t o  a fair 
return. 

(Ord. 5767-NS 6 9, 1986.) 

13.86.100 Standards  o r  rearonablcncrr to be 
applied in arbitration for determining 
permissible rcntnl or  lcnrr 8greements. 

A. Criteria. The  following factors. t o  the cxtcnt 
that they arc applicable and rclcvant, shall be 
considered in dcttimining a reasonable rcnt 
rate for the period of time the chaptcr is in 
c f r ~ c t  

I. T o  prcscrvc t hc  unique  a n d  d iverse  
character of the WCSI Berkeley arca and 
l o  prcvcnt displaccmcnt of businesses by 
cxccrrivt rcnt incrcascs andjor  tvictions 
while thc arca plan is developed and 
implemcntcd. 

2. The location of the busincsr. 
3. The size 01 the rented space  

4 5eri :rci  proiided b) thc landlord and 
tenan! 

5 Th t  condmon orihc unit. 
6.  Ren: increases in the piesent or mor: 

iccen:l* expired rrnial agrecmrni. 
7. Liabrlittes rc la i ine  t o  the  use o f  thc  

rented spacc created by the iandiord o: 
tcnan: 

8. The h:itory of pcrfoimancc or lack of 
performance of lease obligations by thc 
partlei. 

9 The  te rms  o f  the  e x s t i n g  o r  most  
recently cxpircd lease. 

10. Thc amoriized cost of reasonable capital 
improvements by the landlord or tcnam 
to the premises 

l I .  The good will built up for thc business 
by the tenant. 

12. Changed circumstances since the prior 
lease was cxcculed. 

13. T h e  m a r k e t  r c n t  f o r  c o m p a r a b l e  
commricial spaces. 

14. Market  ren ts  f o r  s imi la r  types of  
comm~rcia l  uses. 

IS. Existing rcnt for comparable uses and 
spaces in the arca. 

16. Availabil i ty o f r ea sonab l e  rclocatlon 
opponunitier in West Berkeley or in 
reasonably  close proximi ty  t o  West 
Berkeley. 

17. Rcnt received by t hc  tcnant  f r o m  
subtenants. 

18. Landlord 's  nccd l o  rcclaim space  t o  
occupy for his or her own business use 

19. All other relevant famors. 
(Ord. 5767-NS 5 10, 1986.) 

13.86.110 Mediation and arbitmtion process. 
A. Prior t o  undertaking fonnal  medialton and 

arbmation,  the parties must participate for at 
least one  day  in mediation with a West 
Berkclcy Community Mcdration Comrnittce 
dcs i~nated  bv the olannine commission. if 
such a committee i s  in opcratlor a! tnr  time 
A par!) u h o  lails to parlmpatr  rc18nqu~rhcr 
hcr or hr: r~gh t  lo pcliuon lor mcdiatlon anc 
arb i t ra t ion  undcr  the  provis ions  01 this  
chaptcr .  Any West Bcrk t ley  C o m m u n ~ t y  
Mcdia t ion  Commi t t e e  sha l l  include o n e  
person rclectcd by t he  president  o f  t he  
planning commission and two persons from 
the mailinq list of the West Berkeley Plan 
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Commillec (one selected by thc landioid and 
one reitcttd by thc tenant) 

B. Petitions by tcnanl. An) tcnanl who is subject 
to  a rcnt increase or lease term changes which 
are not exempt under the provisions of th;i 
chaptcr may file a petition for mcdiarion and 
arbitration on a form provided by thc city of 
Berkeley. A petition may be filed any time 
aftcr notice of a Drowsed increase and,  or 
lease term changes has been given, subjec! to 
the limitations of Section 13.86.070 of this 
chautci. 

rcnt increase andlor  lease term changes for a 
unit subject to  the provisions of this chapter 
may invoke the arbitration process by filing a 
pctition on a form provided by the planning 
and community dcvelopmcn! department of 
the city of Berkeley. A petition for a rent 
increase and!or lease term changes may be 
filed on the earlier of the following: fony-five 
days  af tc r  notice o r  a proposed increase 
and/or  lease tcrm changes or when the tenant 
has  indicated an  intent  t o  d ispute  the  
proposed incitasc or lease term changes. 

The arbitrator may permit thc right of 
production of documents by either ride and 
s u c h  o t h e r  d i s c o v e r y  a s  t h e  p l a n n i n g  
commission may dcterminc by r t gu l a tm .  

D. Formal mediation and arbitration procedure. 
I. P r io r  t o  under taking  a rb i t r a t i on ,  the 

panics to  a disputc undcr this chaptcr 
may submit the disputc to  mediatmn 
undcr the Commercial Mediation Ruies 
of the American Arbitration Association 

.(AAA). Sa id  rules shall  govern this 
chaptcr o r  regulations adopted by the 
planning commirrion pursuant to  t h s  
chapter. 

2. Arbitrations pursuant to  this chaptcr 
shall be governed by the Commercial 
Arbi t ra t ion  Ruler of the  American  
Arbi t ra t ion  Association.  except  a s  
otherwise provided by the provisions o l  
this chaptcr o r  regulations adopted by 
the planning commission pursuant to  
this chaoter. 

3. Representation.  Either par ty  may be 
represented by an auorncy o r  any other 
person designated by the party. 

4 Appeal to superior court A party ma? 
appcai to superior couir w:th,n sixty 
d a j s  oi a dccision by the arbiiiatoi. 
pursuant to Civr: Code of Procedure 
Sec 1094.5 The standard of review shail 
be w h e t h e r  t h e r e  was  i u b r t a n t i a !  
evidence to  ruppon the decision o! the 
arbitrator. 

5 .  Cost of mediation and arbitration. The 
cos ts  o! mediat ,on shall  be shared  
equally by the part ies.  T h e  costs of 
arbitration shall bc boinc by the parties 
i n  a m a n n e r  d e t e r m i n c d  by t h e  
arbitrator. 

6 Length  of a rb i t ra t ion .  Arbi t ra t ion  
hearings shall be limited to  three days, 
unless the part ies st ipulate tha t  the  
hearing may be longer or the arbitrator 
de termines  t ha t  a longer hearing is 
rewired due to  the comolcxitv of the . , 
case o r  in order to  provide due process 
t o  the panics. 

(Ord. 5767-NS Q 11, 1986.) 

13.86.120 Powers and duties o r  the 8rbitr8tor. 
The  a rb i t r a to r  shall  have the power t o  

dc t e rmm all cquitablc and legal issues arising 
undcr  the  chap t c r ,  cxccpt t o  the  extent  not  
permitted by state or fcdcrai law. Said powers 
rhall includc, but not be limited to  thc following: 
A. T o  determine the  al lowable rent  increase 

and/or  lease tcrm change in the year of the 
d isputc .  lncreasc i  above  the init ial  rcn t  
a n d / o r  lease te rms changes set  by the  
arbitrator may be set in any manner deemed 
reasonable by the arbitrator, 

B. T o  determine that the rent increarc and/or  
lease term changes requested by the landlord 
may not be disputed pursuant t o  this chaptcr 
b c c a u s c  t h c r e  h a s  been  a " c h a n g c  in 
commercial or retail use." 

C. To determine whcthci any or all pans  of the 
chaptcr apply in a panicular case. 

(Ord. 5767-NS 5 12, 1987.) 

13.86.130 Powers of the planning commission 
and city council. 

A. T h e  powers  a n d  dut ies  of  t h e  p lanning 
commission shall be as follows: 

1. T o  adopt rent increase and tease term 
s t a n d a r d s ,  g u i d e l i n e s .  r u l e s  a n d  
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regu:arzoni and  amendment^ :hereto for  
the opeiaizon and adminstra,ion d :h!s 
chapiei,  uhich are consistent with the 
goals and purposes of this  chapter. after 
a p u b l i c  h c a r i n e .  S a , d  i : a n d a r d s .  
guidciines. ruici .  regulat ions,  a n d ' o i  
arncndmenfi theicto sha:l €0 into cffeci 
thirty days after they first appear on the 
cit) council agenda. unless withm said 
thmy day period. the council determines 
otheiuise 

2. T o  make recommendar~onr t o  the city 
council regarding substantive changes in 
the chapter. 

3. T o  e s t a b l i s h  a W t r t  Berkeley 
Communi ty  Mediation Commit tee  t o  
handle tach petition received. 

B. The  powers of thc city council shall include 
the power t o  adopt rent increase and lease 
t e r m  s t a n d a r d s ,  g u i d e l i n e s .  r u l e s  a n d  
regulations and amendments thereto for the 
operation and administration of this chapter. 
which arc consistent  with the  goals  and  
pu rpose s  of th j s  chap t c r ,  afler  a p u b i ~ c  
hearing 

(Ord. 5767-NS 5 13. 1986.) 

13.86.140 Retaliation. 
No party shall in any way rclaliatc against the 

other parry for the other party's suit for actual 
a n d   unitive damages ,  i n j u n u i v e  relief, and  
attorney's fees, ( O r d  5767-N5 6 14, 1986.) 

13.86.150 Remedies. 
A. A n y  affected tenant  sha l l  recover ac tua l  

damaeei  whencvei the landlord reccivcs or  

1.1.86.160 E\piration. 
Thi, chap!$, uiil enprrc upon the adoption 

and imp1emcniat:on o i  the u'csr Brii?lc! Area 
P;an l o i d  5809,XS 2. 198' Ord 5767-XS f 
16. 1986) 

TlTLE 1 3  FOOTNOTES 

1. For  st  aturory provisions reexding 
impersonating an officer. see Penal Code B 
146% 

For city offices and departments 
generally. see T~11e 2 o f  thts code. 

2. For statutoYy provisions defining knowingly 
@ving a false crime report as a misderneanu:, 
x e  Penal Code 3 148.5. 

For police depanment,  s%e Ch.  2.64 of 
this  code^ 

3. For statutory rules of professional conducl 
regarding solicital~on, we Bus. and Prof. 
Code 3 6076(2)(3); for sralutory provisions 
regarding unlawful solicifat~on, see Bus. and 
Prof. Code $ 8  61 50-6154. 

4. Reserved 

5 .  For statutory definitions of disorderly 
conduct, we Penal Code 8 647,  for statutory 
provisions p r o h i b h g  obrtmct>ons Of 
streets, ttc.. see Penal Code § 64Xc) .  

For streets and sidewalks generally, see 
Title 16 o f  this code. 

6. For statutory provisions regarding noise and 
disturbances o f  the peace. w e  Penal Code 5 
A , =  - - + I > .  

retains any rent in excess of the maximum For advertising regulations generally, we 
a m o u n t  allowed under  th i s  chap t e r  and  Ch. 9.08 of this code. 
whenever the landlord violates any cviaion 
provision of t h ~ i  chapter. If .  in addition. it is 7, For u n i a w f u ~  
proved that such act was in bad faith. the assembl~es. see Penal Code BP 407-409: for 
landlord shall pay thc tenant as a penalty, statutory provisions regarding failure t o  
thrcc times the actual damages. dirpenc unlawful asurnbly. see Penal Code 6 

6.  The  city attorney may bring an  action for 
in junct ive  a n d  o the r  app rop r i a t e  relief t o  

727. 
For vehicles and traffic generally. Xe  

enforce this chapter and shall bc entitled t o  Title 14 of this code. 
recover rcasonablc atlorncys'iees and costs if 
hejshc prevails. 

(Ord. 5767-NS $ 15, 1986.) 
8. For stalutory provisions regarding trespass as 

a rnirdemranur, w e  Penal Code 5 602.  
For vehicles and tiaffic generally, we 

T d e  14 of this code. 
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9. For state Dangerous Weapons Control Law. 
zee Penal Code 5 I2000 el seq 

10 For state Dangerous Weapons Control Law,  
see Penal Code $ I ZOO0 el wq 

For p d ~ c e  depanment, s e  Ch 2.64 of 
thzs code 

I I .  Ord. 5261-NS, penainingtorent stabilization 
and eviction for good cause program was 
approved at ihc mvnicrpal election held on 
Junc 30, 1980. 

Ord .  5467-NS, pertaining t o  the 
Tenants Rights Amendment Act of 1982 was 
approved at the municipal election held on 
June 8. 1982. 

12. Ord. 5468-NS, pertaining to thc Elmwood 
comrncrcial rent stabilization and eviction 
prolc:llon program uar  appro \ rd  a1 thc 
mun r ~ p a l  c1cclv.m hc;d on Junr 8. 1982 (Scr  
also Footnote 14.) 

12A. See Footnote 14. 

13. Ord ,  5756-NS pertaining to  relocation 
rervicer and payments for residential tenant 
households is applicable to  all building 
permits issued on or d tc r  April 8, 1986. 

14. S B  692 parsed by the  1987 California 
L e g i s l a t u r e  p r e e m p t s  cn fo rccmcnt  of 
Chapters 13.80, 13.82 and 13.86, effective 
January 1, 1988. 



Appendix P 

California Commercial Rental Control Statutes 

5 1950.5 CIVIL CODE 

(Amended by Srats.1985, c. i291, 5 1, Stats.1985, c, 1555, g 2; Stats.1986, c. 564, 5 1.) / 
1985 AmadmcoL Reriotc the u c t m  
Amcndmenr oithlr $emon by 5 2 of Sinu.1985, c. 1291, 

h i l d  lo bccomc operatm under the prov,rionr of 5 3 of 
~ h ? i  Act. 

Amendmen: ofthir rcction by 5 I of Ststl.i985. c. i %  
faiied to barome opcialw vndcr l h ~  prov**onr of O 3 of 
that Act. 

1986 Lcgidation 
The 1986 amendmen1 included wtrhcn provluons regubl- 

mg wsuniy depam:  paymcnrr, I-. charga or d-iu to 

1951.2. Termination of lense: remedy of Lessor 

N*m of Ikcitina. 

- 
1.5. TImt tcrmirution effective 

Filing of unlawful drtainn action did nor icrmioate 
under Califomla taw, and debro; i- war thus pro e languagc "ac the time of a w a r e  conmned m ihir 
p r m i m d  to w v m e  lcav in b a n h p t c y  cane B i d  after n rcfcrr no< to t h e  of uniadul detaznri swsrd but io 
eom u n i a 4 d  dciaincr a c t m  had been filcd; dmli rime of award under rratuu governing remcdta. California 

Safety Ccnicr. lnc. v lax fai Sala  of California, Inc. (App. 
2 Diit.19851 21 1 CaIRpir. 39. I64 C.A.3d 992. 

9. Waiver rsd Es*oppel 

If i m n a t i o n  ir d i d .  1- 8s term h r  and dcfauiting 1- may enter into mnsmsual 

nia law wha iandiwd, ahri compiy 

5 1951.1. Remedy onded by Lease: provisions 
/ .  

L w  R ~ " ~ ~ ~  
teawhoid irmf and the covenani of g o d  faith and 

fair d d i n c .  E i 2. Park (1985) 13 Wat.SrU.L.Rcv. 
I l l .  

$ 1954 Entry of dwelling by landlord conditions / 

CHAPTER 2.6. COXXERCIAL RENTAL COSTROL [SEW] 

Section 
1954.25. Legislative findings. 
1954.26. Defmitions. 
1954.27 Rental nntrol enacment or enforcement by public entity: limitations on construction of 

chapter. 
1954.28. Permissible regulation by or agreements with public entities. 

Undertine indicates changes or additions by amendment 
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CIVIL CODE 

Seetion 
1954.29. Zoning md planning and business licenses; effect of chapter on public entity powers. 
1954.30. Effect of chapter on powen of public entity. 
1954.31. Public entity enactment relating to lease termination upon expirbtion of its term; contents; 

eonsirucDon; application. 

Chapter 5.6 was added by Sints.1987, c. 824, 6 4. 

5 1954.25. Legislative f ind ine  

The Legislature finds that the price charged for commercial real property is a matter of statewide 
concern. Price controls on commercial rents discouraee emansion of commercial develo~ment and 

economic consequences become statewide. 

In order to prevent this statewide economic drain from wcurring, the Legislature hereby enacts a 
uniform system with respect to commercial rents, which shall apply to every local jurisdiction in the 
state. This legislative action is needed to prevent the imposition of artificial barriers on mmmercial 
rents, as, we!! as to defme those apeas not included within the defhition of commercial real property. 

In making these findings and in enacting this chapter, the hgis lahup expressly declares its intent 
that this chapter sha!l not apply or be interpreted to apply to local rental controls on residential real 
prnperty. 
(Added by Stats.1987, c. 824, 5 2.) 

4 1954.26. Definitions 

As used in this chapter, the following terms have the following meanings: 

(a) "Owner" includes any person, acting as principal or through an agent. having the right to offer 
commercial real property for rent, and includes any predecessor in interest to the owner. 

(b) "Price" includes any charge or fee, however denominated, for the hiring of commercial real 
property and includes any security or deposit subject to Section 1950.7. 

(c) "Public entity" has the same meaning as defined in Section 8112 of the Government Code. 

(d) "Cammercial real property" includes any part, portion, or unit thereof, and any related 
facilities, space, or services, except the following: 

(1) Any dwening or dwelling unit subject to the provisions of Seetion 1940. 

(2) Any accommodation in any residential hotel, as defined in Section 50519 of the Health and 
Safety W e ,  or comparab1e accommodations which are specifically regulated by a public entity in 
structures where 20 percent or more of the accommodations are occupied by persons as their primary 
residence. 

(3) Any hotel unit not otherwise specified in paragraph (1) or (2) that is loeated in a structure with 
20 or more units or in which 20 percent or more of the accommodations were occupied as of August 
5, 1987, by persons as their primary residence, if, in either circumstance, the unit was subject to 
rental contmls on August 5, 1987, provided that any control exercised thereafter is in accordance 
with the system of controls in effect on A u m t  5, 1987. 

(4) Any space or dwelling unit in any mobilehome park, as defined in Section 18214 of the Health 
and Safety Code. 

(el "Rent" means to hire real property and includes a lease or sublease. 

(0 "Commercial ren~al  cont-oi" includes any action of a public entity taken by statute, Jlarter, 
ordinance, resolution, administrative regulation, or any other governmental enactment to establish, 
continue, implement, or enforce any control or system of contmls, an the price a t  which, or the term 
for which, commercial real property may be offered for rent, or control or system of cantmis which 
would select. mandate, dictate, or otherarise designate a specific tenant or specific person or entity 
Asterisks . . indicate deietlons by amendment 
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witk whorr the owner must negotiate on the formation, extension, or renewal of a tenancy; or any 
other enactment which has such a purpose, 

(gi ''Tenant" includes a lessee, subtenant, and sublessee. 

(h) "Term" means the period of time for which real property is rented or offered for rent, and 
includes any provision for a termination or extension of such a period or renewa! thereof, except that 
nothing in this chapter supersedes the specific provisions of this code or of the Code of t i 6  
Procedure %.hich of themselves estabiish, prescribe, !init, or define the tern for which real property 
may be rented. 

(i) "impasse notice" means s writien notice which states either of the foiiovhg: 

(1) That the owner has not received from the tenant an offer of any terms for an extension or 
renewal of the lease which are acceptable to the owner, or an acceptance by the tenant a? any offer 
of terms by the owner, and that an impasse with respect to any agreement on a lease extension or 
renewal has been reached. 

(2) That the owner is not willing to extend or renew the lease. 

(j) "Negotiation notice" means a aritten notice by a tenant in p&tj. of estate, and in privity of 
contract with the owner, stating either of the following: 

(1) That the tenant offers to extend or renew the lease on terms set forth in the notice. 

:2) That the tenant solicits an offer ror the extension or renewal of the lease from the owner. 

"De!ner" mears w deliver b! pe-sunal service or by plbc~np a copy of t k  n o x e  >c the ma!: 
posse? prepad by cer.:iwc rca~:, rerurr rece!p: reqLeswc, adaresstd w Cie pat! 8: me address for 
the receipt of notices under the lease 

when the agreement is executed. 

(Added by Stats.1987, c. 824, g 2.) 

$ 1954.27. Rental control enactment or enforcement by public entity: limitations on construe. 
tion of chapter 

(a) No public entity shall enact any measure constituting commercial rental control, nor shall any 
public entity enforce any commercial rental control, whether enacted prior to or on or after January 
1, 1988. 

(b) However, nothing in this chapter shall be construed to do any of the following: 

(1) Relieve any part). to a commercial lease or rental agreement of the duty to perform any 
obligation thereunder. 

(2) Preclude express establishment in a commercial lease or rental agreement of the price at which 
real propert). may be offered to a subtenant or sublessee. 

(3) Impair any obligation of any contract entered into prior to January 1, 1988. 

(4) Affect any provision of, or requirement for mitigation of damages under, Sections 1951 to 
1952.6, inclusive. 

(5) Limit any adjustment of price required or permitted by law due to constructive eviction. 

(6) Enlarge or diminish in any way any power which a public entity may have with respect to 
regulation of rental rates or the ownership, conveyance, or use of any properQ specified in 
paragraph (I), (2), or (3) of subdivision (d) of Section 1954.26. 

(7) Relieve any party of any requirement or mandate to arbitrate, or deprive any part). of any right 
to arbitrate or compel arbitration, which mandate or right exists pursuant to Title 9 (commencing 
with Section 1280) of Part 3 of the Code of Civil Procedure, titled ".Arbitration," Chapter 2.5 
(commencing with Section 1141.10) of Title 3 of Part 3 of the Code of Civil Procedure, titled "Judicial 
Arbitration," Title I (commencing with Section 1823) of Part 3 of the Code of Civil Procedure, titled 
"Pilot Projects," or any other provision of state law. 

Underline indicates changes or additions by amendment 
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(8) Affect in any way, or preclude the inclusion of, any provision in a lesse creating any iawful 
option, right of f i i t  refusal, or any covenant to renew or extend the lease or sell the real property or 
any interest thesin. 

(9) Relieve any person of any duty or deprive any person of any right or cause of action which may 
exist pursuant to Seetion 5 i ,  53, or 782. 

(Added by Stats.1987, c. 824, 5 2.) 

5 1954.28. Permissible regulation by o r  agreements with public entities 

Nothing in this chapter limits or affects public entities with respect to any of the following: 

(a) The Eminent Domain Law, Title 7 (commencing with Section 1230.10) of Part 3 of the Code of 
Civil Procedure. 

b )  Abatement of nuisances. However, except a s  to conditions expressly defined as nuisances by 
statute, authority to abate or bring actions to abate nuisances shall not be used to circumvent the 
limitations of this chapter with respect to conditions not manifesting the quantum and character of 
unreasonableness and injuriousness to constitute a nuisance under law. 

(c) The firport Approaches Zoning Law, Article 6.5 (commencing with Section 50485) of Chapter 2 
of Part 1 of Division 1 of Title 5 of the Government Code. 

(d) Any contract or agreement by which an owner agrees with a public entity to offer any real 
property for rent a t  a stipulated or maximum price or under a specified formula for ascertaining a 
stipulated or ma%mum price, in consideration for a direct financial contribution; any written contract 
between a redevelopment agency and an owner or developer of commercial real property within a 
redevelopment project area; or any written development agreement entered into purjuant to Article 
2.5 (commencing ai th  Section 65864) of Chapter 4 of Division 1 of Title 7 of the Government Code. 
Any contract or agreement specified in this subdivision is not enforceable against an owner who 
became an owner (1) without actual knowledge of the contract or agreemen$ and (2) more than 30 
days prior to the recording with the county recorder of a written memorandum of the contract or 
agreement specifically describing i t s  terns  and identifying the real property and the owner. The 
county recorder shall index these memorandums in the grantor-grantee index. 

(el Article 2 (commencing with Section 5020) of Chapter 1 of Division 5 of the Public Resources 
Code, relating to historical resources. 

(0 The Subdivision Map Ad,  Division 2 (commencing with Seetioo 66410) of Title I of the 
Government Code. 

(g) Any contract or agreement entered into by a public entity relating to the transfer, lease, or 
license of commercial real property owned or leased by that public enticy, except any requhment  
enacted pursuant to Section 1954.31. 

(Added by Stats.1987, c. 824, $ 2.) 

5 1954.29. Zoning and planning and business lieensea; effect of chapter on  public errtit7 powers 

Nothing in this chapter shall, with respect to a public entity: 

(a) Grant entarge, or diminish any power (1) which i t  may possess under the provisions of, and for 
the purposes of, Division 1 (commencing with Section 65000) of Title 7 of the Government Code, (2) 
with respect to charter cities, planning, or zoning powers granted under Section 5 of Article XI of the 
California Canstihioon, or (3) any power which it may possess to mitigate the impact caused by the 
construction, reeonstruetion, demolition, or alteration of the size of any commercial r e d  property. 
However, this subdivision does not apply to any actions taken ior the ciear or systematic purpose of 
circumventing this chapter. 

b )  Grant, repeal, enlarge, or diminish any authority to require a business license, whether for 
regulation or revenue. 

(Added by Stata.lSgi, c. 824, 5 2.) 
Asterisks " " " indicate d&tforu by amendment 
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1954.30. Effect of chapter on powen of public entity 

Nothing in this chapter grants or augments acy autboriq of a public entity which it does not 
possess independent of this chapter, nor diminish an) power of a public entity excel;; as expiesslj 
provided in this chapter. 
(Added by Stats.1987, c. 824. 5 2.) 

6 1954.31. Public entity enactment relating to  leare termination upon expiration of its term; 
contents, Construction: application 

A public entity may by enactment o? a statute, cha ra r  or charter amendment. or ordinance 
establish a requirement for notice relating to the termination of a lease of commercial real p r o p e p  
due to the expiration of itr term. 

(a) The enactment shall contain provisions dealing with any or all of the following: 

(1) The delivery of a negotiation notice bl. a tenant. 

(2) A requirement for an owner to deliver an impasse notice a t  any time after delivery of the 
negotiation notice, except that: 

(A) The requirement shall be inapplicable unless the tenant has been required to deliver a 
negotiation notice not less than 270 days before the expiration of the lease, and has done so. 

(B) The mandate for delivery of an impasse notice shall not occur earlier than 180 days before 
expiiation of the lease. 

(C) No impasse notice shall be required if the panies have executed a renewal or extension of the 
lease. 

(D) Provision shall be made that the notice will include, in a form of type which will distinguish it 
from the body of the text of the balance of the notice, a disclosure reading, either: 

(i) The giving of this notice does oot necessarily preclude further d ia lope or negotiation on an 
extension or renewal of the lease if the panies choose to negotiate, but the delivery of this notice 
discharges all obligations of __ (the owner) under provisions of - (the enactment) and 
Section 1954.31 of the Civil Code: or 

(ii) By giving this notice ( t h e  owner) decla~es that he or she does not intend to negotiate 
further on any extension or renewal of the lease. 

(3) Establish that a bad faith failure to comply with the enactment is subject to a remedy for 
actual damages. 

(4) Any remedy under the enactment or Section 1954.31 shall be available only by an action 
brought by the owner or the tenant. 

@) The enactment shall contain (or shall be deemed to contain), a provision that: 

(1) A tenant may not exercise any right pursuant to the enactment of this chapter, unless the 
tenant has performed the terms of the lease in such manner as would entitle the tenant to exercise 
any option he or she might possess under the iease. 

(2) No right or cause of action accruing to a tenant pursuant to the enactment of this chapter, may 
be assigned other than to a person who is a lawful assignee of the lease, is in lawful possession of 
the premises under the lease, and is in compliance with paragraph (1). 

(3) Nothing in the enactment or this chapter creates or imposes, nor shall be construed to create or 
impose, a duty to extend or renew, or to negotiate on an extension or renewal, of any lease; nor shall 
the delivery or receipt of any notice provided for by the enactment or by this chapter, constitute a 
waiver of any rights to continued performance under the covenants under the lease or to actions for 
possession. 

(4) The delivery of any notice pursuant to the enactment or this chapter shall create a rebuttable 
presumption affecting the burden of proof, that the notice has been properly given. 

(c) No enactment shall provide, or be deemed to provide: 

(1) For any extension of the term of any lease without the mutual, written consent of the owner 
and the tenant. 

(2) For any requirement on either party to offer to extend or renew or to negotiate an extension or 
renewal of the lease. 

Underline indicates changes or additions by amendment 
22 



CIVIL CODE 

13) Bar any action brought to recover possesslor. whether by ejectmeat, uriiawtul detainer, or other 
lawful means. 

(4) Any remedy under the enactment of this chapter, other than ?hat which ma). be prorided 
pursuant to paragraph (3) li subdlwsion iai. 

(d) The provisions of any enactsent adopted pursuant to this section shail not apply to: 

(I) Any lease or rental agreement which is not in writing, which constitutes a tenancy s t  will. 
which is for a term of less than one gear or for an unspecified tern ,  which is a month-tornonth 
tenancy or a tenancy a t  sufferance. 

(2) .Any lease, the term of which expires within 270 days after the effective date of the enactment. 

(Added by Stats.1987, c: 824, $ 2.) 

5 1955. Obligations of lessor / 
Not- or Ikrhi im dmtge  to cli regr5las d csuz.~ 

1. Combuctir). md sppiic*tion Car Syr tm,  lac. (App I Dirt.1987) 
m i s  s t i o n  did nor apply to damage by coi~imnr. C A . 3  802. 

and, thus. car i ~ s o i r  could m&e !awe liabic ior colliinn 

CHAPTER 4. IDENTIFICATION OF PROPERTY OWNE p" 
5 1961. Application of chapter 

This chapter shall apply to every ' ' ' dwelling structure 
offered to the public for rent or for lease for residential purp 
(Amended by Stats.1987, e .  769, 5 1.j 

1987 Legislation 
The 1987 amtndment reuiote fhc -ion to apply to 

I ~ ~ Y C ~ U T ~  mniaining onc or morc urns, innred sf riruc- 
i u r a  in srcerJ of iwo unirs. 

(b) In the case of 

e r  fails to comply with 
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Appendix Q 

Alaska Gasoline Products  Leasing Act  

civil defense under AS 45.50.600 - 45.50.606 is puni 

months, or, in the alternative, is subject to a 
than $5,000. i§ 5 ch 144 SLA 19621 

Revisor's notes. - Formerly AS 
45.80.050. Renumbered in 1980. 

AS 45.50.600 - 45.50.606 "civil 
, service, structure, or improvement in- 

ection against a result of an attack 
the United States and includes but is not lim- 
elter or improvement. ( 5  1 ch 144 SLA 1962) 

Article 6. Alaska Gasoline Products Leasing Act. 

Section Section 
800. Disclosures to be made by distribu- 825. Right of first refusal of surviving 

tors and refiners before conclusion spouse 
of agreement 830. C a m  to determine fair market 

810. Violations value when parties cannot agree 
820. Obligation of distributor to repur- 840, ~ ~ f i ~ ~ ~ ~ ~ ~ ~  

chase upon termination. etc., of 850, Short title agreement 

Cross references. - For failure to connection with the enactment of this ar- 
comply with AS 45.50.800 - 45.50.850 as ticle, see 5 1, ch. 234, SLA 1976 in the 
an uniawful trade practice, see AS Temporary and Special Acts. 
45.50.471(b); for legislative findings in 

Sec. 45.50.800. Disclosures to be made by distributors and 
refiners before conclusion of agreement. Before entry into a lease 
agreement, a refiner or distributor shall disclose to the dealer facts 
which would reasonably be considered material to the dealer's deci- 
sion to enter into the lease. These facts shall include, but not be lim- 
ited to, 
(1) ownership of property of the retail outlet: 
(2) if the real property is not wmed by a refiner or distributor, then 

the nature of the relationship between the real property owner and 
the refiner or distributor and the length of the underlying lease (if 
applicable); 



(3 )  the last known addresses of dealers operating the retail outiet 
for the last five years; 

(41 the gasoline gallonage history, if any, of the station for the last 
five years; 

(5) any sales goals or quotas the refiners or distributors inrend to  
apply to the station; 

(618 the nearest gasoline outlet owned. controlled or operated by the 
refiner or distributor and any plans the distributor or refiner has to 
open new retail outlets within the trade area of the retail outlet; and 

17) any plans the refiner or distributor has for the future of the 
subject retail outlet. ( 5  2 ch 234 SLA 1976) 

Sec. 45.50.810. Violations. (a1 A person may not, directly or indi- 
rectly, through oof~cers, employees or agents, 

(1) require the dealer a t  the time of entering into the lease agree- 
ment to relieve any person from liability imposed by AS 45.50.800 - 
45.50.850; 

(2) require the dealer to agree to waive the right to a jury trial or 
any right of counterclaim the dealer may have; 

(3) restrict or inhibit directly or indirectly the right of free associa- 
tion for any lawful purpose of the dealer; 

(4) except as to the initial inventory, require a dealer to purchase or 
otherwise lease goods or services of a refiner or distributor or from an 
approved source of supply unless and to the extent that the refiner or 
distributor satisfies the burden of proving that such restricted pur- 
chasing agreements are reasonably necessary for lawful purposes jus- 
tified on business grounds and do not substantially affect competition; 
in determining whether a requirement to purchase is lawful, the court 
shall be guided by the decisions of the courts of the United States in 
interpreting and applying the antitrust laws and the Federal Trade 
Commission Act of the United States; 

( 5 )  impose unreasonable standards of performance on the dealer; 
(6) require a dealer to participate financially in the use of any pre- 

mium coupon or giveaway or rebate in the operation of the business; 
however, a distributor may require the dealer to distribute premiums, 
coupons or giveaways to customers which are provided to the dealer a t  
the expense of the  refiner or distributor or when the promotion is self- 
liquidating; 

(7) fail to deal with the dealer in good faith; 
(8) require the dealer to keep the retail outlet open for business 

more than 12 consecutive hours a day or more than six days a week; 
however, this paragraph may not be construed to prevent a retail 
outlet from being open when required to he open to conform to a state 
or federal law or regulation; or 



(91 require a dealer to purchase or rent a product or service for more 
than a fair and reasonable price. 

ib) A refiner or distributor may not, directly or indirectly, through 
any officer, agent or employee, terminate, cancel or fail to renew a 
dealer lease without first giving written notice setting out ail of the 
reasons for the termination or cancellation or intent not to renew to 
the dealer a t  least 45 days in advance of the termination, cancellation 
or failure to renew except 

(1) when the alleged grounds are voluntary abandonment by the 
dealer of the lessee relationship, then the above notice may be given 
five days in advance of the termination, cancellation or failure to 
renew; 

(2) when the alleged grounds are the conviction of the dealer in a 
court of competent jurisdiction of a felony; 

(3) when the lease specifically establishes a period of notice of less 
than 45 days in which either party may terminate the lease. 

(c) Except as provided in (d) of this section, a refiner or distributor 
may not terminate, cancel or fail to renew a dealer lease without good 
cause. Good cause shall include without limitation: 

!I) the failure of a dealer to comply with the lawful material provi- 
sions of a iease between the distributor or refiner and the dealer and 
to cure each default after being given written notice and a reasonable 
opportunity to cure the default; 

(2) an adjudication that the dealer is a bankrupt or insolvent or if 
the dealer makes an assignment for the benefit of creditors or a simi- 
lar disposition of assets of franchise business or voluntarily abandons 
the business or is convicted of or pleads guilty or no contest to a charge 
of violating any law relating to any business; 

(3) the good faith business decision of the lessor that the lessor no 
longer requires a retail outlet a t  that location for the marketing of 
gasoline; and 

(4) the dealer's failure to sign the new agreement if a t  the time of 
renewal of the lease the distributor or refiner and the dealer cannot 
agree upon new terms and the terms offered by the refiner or distribu- 
tor do not violate any other laws of the state or of the United States 
and the terms are essentially the same as those offered to other 
dealers in similar retail outlets and do not discriminate against the 
subject dealer. 

(dl A refiner or distributor shall be permitted to provide in the lease 
for its termination without cause during a reasonable trial period, not 
to exceed one year, if the dealer involved has not already been a deaier 
of a refiner or distributor for that period of time. 

(el A refiner or distributor may not engage in price discrimination 
between dealers if the effect of the  discrimination may be substan- 
tially to lessen competition unless that discrimination is based upon 
quantity purchased or transportation costs or capital invkstment of 



the dealer. Nothing in this section prevents a refiner or distributor 
from offering a lower price or furnishing a service or facility to a 
dealer when the offer is made in good faith to meet an equally low, 
price of a competitor, or the services or facilities furnished by that 
competitor, (B  2 ch 234 SLA 19761 

Sec. 45.50.820. Obligation of distr ibutor to repurchase  upon 
termination, etc., of agreement. If the refiner or distributor termi- 
nates, cancels or fails to renew under AS 45.50.810ic)(l), (23, or !3i or 
for any good cause other than under AS 45.50.810icK4~, the refiner or 
distributor shall compensate the dealer for the fair market value of 
the business, excluding goodwill. Refiners or distributors terminating, 
cancelling. or failing to renew under AS 45.50.810icK4) shall compen- 
sate the dealer for the fair market value of the business. including 
goodwill. Valuation other thnn goodwill shall include the  fair market 
value of the dealer's inventory supplies, equipment and furnishings 
purchased from the refiner or distributor exclusive of personalized 
materials which have no value to the refiner or distributor and inven- 
tory supplies, equipment and furnishings not reasonably required in 
the conduct of the business. Compensation shall be made within 60 
days from the date of termination unless i t  is necessary that a lawsuit 
be filed under AS 45.50.830 or the dealer fails to comply with the bulk 
sales provisions of AS 45.06. The refiner or distributor may offset 
against accounts owed by the dealer under this section any amount 
owed by the dealer to the refiner or distributor. ($ 2 ch 234 SLA 1976) 

Sec. 45.50.825. Right of first refusal of surviving spouse. 
Unless provided otherwise by the lease, upon the death of the lessee 
the lease shall terminate and the surviving spouse shall have the 
right of first refusal of the new lease if the surviving spouse has been 
an active participant in the business and is qualified. (i? 2 ch 234 SLA 
1976) 

Sec. 45.50.830. Court  t o  determine fair  marke t  value when 
part ies cannot  agree. If under AS 45.50.820 the distributor or 
refiner has good cause and the distributor or refiner and the dealer 
cannot agree on the fair market value of the business, then either 
party may initiate a n  action in the superior court where the retail 
outlet exists. Reasonable attorney fees and the appraiser fees shall be 
awarded to the dealer if the amount awarded to the dealer by the jury 
or the court is 10 per cent higher than the final offer, if any, made by 
the refiner or distributor before the filing of the lawsuit. If the amount 
awarded to the dealer by the jury or the court is 10 per cent lower than 
the final offer, if any, made by the refiner or distributor before the 
filing of the lawsuit, reasonable attorney fees and the appraiser fees 
shall be awarded to the refiner or distributor. (F 2 ch 234 SLA 1976) 

324 



Sec. 45.50.840. Defi i t ions .  In AS 45.50.800 - 45.50.830, unless 
the context otherwise requires, 

(1) "dealer" means a person primarily engaged in the sale of gaso- 
line to the motoring public through a retail outlet leased from the 
refiner or distributor or its agent by the person and operated by the 
person; 

(2) "distributor" means a person or corporation other than a refiner 
engaged in the sale, assignment, or distribution of gasoline to four or 
more dealer-operated retail outlets; 

(3) "gasoline" means all products commonly or commercially known 
or sold as gasoline; 

(4) "lease" means an oral or written contract or agreement or series 
of agreements, either express or implied, in which the dealer is re- 
quired directly or indirectly to purchase 50 per cent or more of the 
dealer's supply of gasoline from a distributor or refiner and in which 
the dealer is granted authority to occupy premises owned, leased or in 
any way controlled, directly or indirectly, by the refiner or distributor; 

(5) "refiner" is a company, corporation or individual who owns or 
controls, or controls through a substantially owned subsidiary, part- 
nership, or joint venture, a refinery used for the production of gaso- 
line, diesel or other motor vehicle fuels. i§ 2 ch 234 SLA 19'76) 

Revisor's notes. - Reorganized in 
1986 to alphabetize the defined terms. 

Sec. 45.50.850. Short  title. AS 45.50.800 - 45.50.850 may be 
cited as the Alaska Gasoline Products Leasing Act. (§ 2 ch 234 SLA 
1976) 

Section 
900. Re~roduction and sale of sound re- 

cordings without consent 

Sec. 45.50.900. Reproduction a n d  s ound recordings 

article on which sounds are recorded, 

1 name and full address of the manufacturer and 



Appendix R 

Tennessee Small Business Protection 
Act of 1988 

W Am to enact the Small 
Businerr Protection Act 
of 1988 m d  to mend 
Tennessee Code 
Annotated, Titles 13 and 
66. 

BE IT ENACTED BY THE G M U U L  MSFRBLY OF THE STITE OF TENNESSEE: 

SECTION 1. This act shall be h o r n  and may be cited aa the 

"Smsll m.iness Protection Act  ef 1988". 
4 
4 

0)  
6iUTION 1 .  The general a a s e l y  finds that the ~lorinq of 

retail stores occupying wignificant rra?unts of space in retail 

shopping centws or mall*, cuatomlrily k n o m  a. "mchor tenants" 

has s disruptiv* affect on shopping pattern= in such centera, and 

that the continued vecancy of such prmiaes aver prolonged 

period of ti- .dv*rrely impact. other retail operations in the 

mme center, espcl.lly m.11 retailer.. The general mrembly 

further finds thet m n q  the adverse effect. are a blighting 

influence on the entire center vhich renders the entire center, 

less attractive to cust-rs m d  thereby results in s decline in 

rots11 sales by m.11 retailers with the consequence of lower tax 

coll~tions. decreased nnplopnt, m d  increased business 

fsIlure8. lor these reason., the general .sannbly hereby declares 

that it is in th. plblic interest to ancourage occupancy in retail 

shopping center. by rwaving .rtIfici.l restr.int. on the trsnafer 

of leases md to pr-t. full m d  free .cce.a to conmerei.1 retail 

aplcs by busine.se8 which rill provide employment and tax rlvsnues 

SECTlON 3. In the w e n t  that apace leased to an anchor 

tenant in a retail rhopplnq center he@ not been used by such 

tenant for r.gu1.r retail sale. to tho public for r ptiod of 

t w l w  (11) wnths or wr*, then the leasor ahall terminate such 

lease md offer the premises for use by rnofhsr business. If the 

lesa~t. does not t a m  this action. then the owner or manager of the 

canter shall do so. 

SECTION 4 .  11 any provision of this act or the applicetion 

thereof to m y  person or circumstance is held invalid, such 

Invalidity sh.11 not affect other provisions or applic.tiona of 

the act which can be given effect without the invalid provision a r  

application. and to that end the provisions of this act .re 

declared to be seversble. 

SECTlON 5 .  This act ahall taka effect u p n  becminq law. 

tho public *elfare requiring it. 




