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INTRODUCTION 

The Hawaii Constitutional Convention Studies 1978 were undertaken at the 
direction of the legislature and are an attempt to present in understandable form 
many of the possible issues and the arguments on both sides of such issues that 
the delegates to the Constitutional Convention of 1978 may wish to consider. 

The Constitution itself is a document which sets forth the basic principles 
of the formal organization known as state government. I t  allocates the powers 
and functions of the government among its permanent branches, such as the 
executive, legislative, and judicial branches. I t  also establishes the structures 
and purposes of the organization and defines the method of selection, the terms, 
qualifications, and powers of public officers. The Constitution provides both 
the limits on the powers of the public officials elected under it and the 
necessary powers for governance of the State. Except as limited b37 the United 
States Constitution, United States Supreme Court opinions, Congressional 
statutes, and Hawaii Supreme Court opinions, the manner in which the 
Constitution empowers and h i t s  government may be left unchanged or rewritten 
entirely. 

There are presently two views in constitutional drafthg--the conservative 
and the empirical. The conservatives advance the theory that long and complex 
constitutions are less effective than short, concise constitutions that concern 
themselves with fundamental law. In their view, constitutions replete with 
statutory materials needlessly complicate the constitutional structure, hamstring 
the majority rule, and do not allow government to react with sufficient flexibility 
L? times of crisis. 

The empiricists, on the other hand, deny that there is an inverse 
relationship between a state's constitutional length and complexity and its 
effectiveness. Empiricists feel that constitutions, like all legal documents, can 
have but little permanent shape and effect beyond the good faith and ability of 
those called upon to put them into practice and the willingness of the governed 
to accept them as binding political instruments. 

The Hawaii Constitution, which was originally drafted in 1950 in the hope 
that the constitution would improve the chances of attaining statehood and which 
was amended in 1968 by the Constitutional Convention of 1968 some ten years 
after statehood, has drawn nearly universal praise from political scientists and 
others interested in government. Although there are many sides to con- 
stitutional revision perhaps the delegates would best be guided by the foilowing 
quote from one of the aurhorities in the field. 

Constit~liional revision i s  n o t  a panacea bu t  it may be a sign of 
p o l i t i c a l  vigor i n  a s ta te  and it may also be the necessary prelude 
t o  more effective and responsible state and l o c a l  government. 

In preparing these 1978 Constitutional Convention Studies, the present 
members of the Bureau who have worked on this project acknowledge with a 
debt of gratitude and admiration the work performed b y  their predecessors in 
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writing the 1968 Hawaii Constitutionai Convention Studies. Their 
conceptualization of the format and content of these studies has made the 
preparation of the 1978 version much easier than it otherwise would have been. 
Although their names no longer appear as authors, their ideas appear 
throughout the revised volumes and we thank Herman Doi, Director of the 
Legislative Reference Bureau at that time, and D r .  Allan Saunders , Annette Y . 
Miyagi, Wayne K .  Minami, Judy E .  Stalling, Bertram Kanbara, Yukio Naito, 
Patricia Snyder, Mane E .  GiUespie, Charles Mark, Patricia Putman, Jane H. 
Tsuchiyama, Newton N. S. Sue, Thomas W .  Wong, Millicent Y .  H. Kim, Harold 
S .  Roberts, A .  Sonia Faust, Xildred Lum, Harriette Joesting, and Richard J .  
Richardson. 

Finally, thanks must be given to Maizie Yamada who typed and prepared 
these studies which went through many drafts of writing and editing and Lynn 
Wakatsuki for assisting Mrs. Yamada in proofreading. 

Richard F . Kahle, J r  . 
Editor 



Article 7 

BILL OF RIGHTS 

THE BILL OF RIGHTS IN THE 
STATE AND FEDERAL COXSTITCTIONS 

The bill of rights is one of the "core" areas found in all state 
constitutions, as well as the U . S . Constitution. Traditionally, the purpose of 
the bill of rights has been to protect individuals and minorities against the 
excesses of government, in other words, to act as a restraint upon government 
action. In the twentieth century, particularly since the 1930's: government has 
been increasingly viewed as a provider of services and economic security, and 
there has been a concomitant demand for new social and economic rights--to 
medical care, housing, education, and employment. However, the bill of rights, 
in Hawaii as elsewhere, has remained Iargely a source of negative claims against 
government interference rather than a source of positive claims upon the 
government. 

Before the adoption of the Thirteenth, Fourteenth, and Fifteenth 
Amendments after the Civil War, the guarantees of the federal bill of rights 
applied only to the federal government and did not bind the states. Any 
limitation on state action had to be found in a state's bill of rights. Beginning 
in the 1920's, the U. S .  Supreme Court began to use the due process clause of 
the Fourteenth Amendment to safeguard against state action fundamental rights 
and liberties protected against federal action by the first 8 amendments. The 
Fourteenth Amendment %.as an appropriate vehicle because it was addressed 
directly to the states and was intended to act as a limitation upon them. In 
pertinent part, it reads as follows: 

. . .  No S t a t e  s h a l l  make o r  enforce any law which s h a l l  abridge t h e  
p r i v i l e g e s  and immunities of c i t i z e n s  of t h e  lJnited S t a t e s ;  nor s h a l l  
3 S t a t e  deprive any E r s o n  of l i f e ,  l i b e r t y  o r  proper ty ,  without - -- - - -- - 
due process of law; nor deny t o  any person within i t s  j u r i s d i c t i o n  - -- 
the  equal p ro tec t ion  of the  laws. (Emphasis added) 

The U. S .  Supreme Court has consistently rejected the idea that the entire 
bill of rights has been carried over intact or "incorporated" in -- toto into the due 
process clause. I t  has, however, through the doctrine of "selective 
incorporation", imposed nearly all the guarantees of the f ~ r s t  8 aiien&~ents on 
the states: 

(l) The right to compensation for property taken by the state; 

(2)  The rights of speech, press, and religion covered by the 
First Amendment; 

( 3 j  The Fourth Amendment rights to be free from unreasonable 
searches and seizures and to have excluded from criminal 
trials any evidence seized iUegaUg ; 
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(4) The right guaranteed by the Fifth Amendment to be free of 
compelled self-incrimination ; 

(5) The Sixth Amendment rights to counsei, to trial by jury, to a 
speedy and public trial, to confrontation of opposing 
witnesses, and to compulsory process for obtaining 
witnesses ; 

(6) The Eighth Amendment guarantee against cruel and unusuai 
punishment. 

Because of this nationalization of individual rights, and the establishment 
of a federal "floor" below which the states could not go, the state bill of rights 
lost its place as the primary source of protection against state action. In recent 
years, as the U.S. Supreme Court has become less solicitous of individual 
rights, state courts, including the Hawaii Supreme Court, have begun to 
revitalize the guarantees of fundamental rights as expressed in state 
constitutions. Twice the Hawaii Supreme Court has accorded a greater measure 
of protection to criminal defendants than the U .  S.  Supreme Court had done in 
similar cases. Since the Hawaii decisions rested on "independent" or "adequate!' 
state constitutional grounds, the U. S . Supreme Court was precluded from 
review. Therefore, the Hawaii bill of rights has resumed a measure of 
importance, not only in cases where it provides greater relief or greater protec- 
tion, but also in cases where the U.S. Supreme Court has deliberately left 
certain areas without precise definition, or where the guarantee is not expressly 
provided for in the federal bill of rights. 

Aside from the process of "selective incorporation", the federal bill of 
rights has always had special significance for Hawaii. While Hawaii was still a 
territory, the federal bill of rights was applicable to it "as elsewhere in the 
United States" by virtue of section 5 of the Organic Act. When the Hawaii 
Constitution was formulated in 1950, as part of the effort to achieve statehood, 
many provisions of the federal bill of rights were taken over verbatim or with 
little change. It was the intent of the delegates that Hawaii would have the 
benefit of federal court decisions interpreting these provisions. 

BASIC PRINCIPLES : POPULAR SOVEREIGNTY, INDIVIDUAL 
EQUALITY, AND SUPREMACY OF THE CIVIL POWER 

It is standard practice to include in a state constitution provisions which 
reflect the democratic nature of government: popular sovereignty, the equality 
of man: and the sukordi?ation of the military to the civil power. Although these 
procisions are vague, open-ended, and rarely the basis for a judicial decision, 
they may be defended as a necessary statement of goals and aspirations. 

Article I ,  section 1, of the Hawaii Constitution provides that: 

... All p o l i t i c a l  power of this State is inherent in the people; and 
the responsibility for the exercise thereof rests with the people. 
ALI government i s  founded an this authority. 



Every state constitution. with the exception of Nev: York, declares in the 
Preamble or the BiU of Rights that the people grant and control the exercise of 
political power; many constitutions mention in addition the right of the people to 
alter, reform, or abolish the form of government. This principle, like the 
notion of inherent rights in sections 2 and 20, reflects the natural law 
philosophy which heavily influenced the framers of the C' . S . Constitution. 

The concept of natural rights which preceded the formation of government 
also finds expression in section 20 (which is derived from the Ninth Amendment 
to the federal constitution) : 

. . .The enumeration of r i g h t s  and p r i v i l e g e s  s h a l l  not  be construed t o  
impair o r  deny o the r s  re ta ined  by the  people. 

Those rights which are enumerated are not fundamental because they have been 
written down; they are mentioned because they are fundamental. Furthermore, 
they are "but a nucleus or core of a much wider region of private rights, 
which, though not reduced to black and white, are as fully entitled to the 
protection of government as if defined in the minutest detail". 

Article I ,  section 2 ,  carries forward from section 1 the concept that the 
formation of government did not entail a complete loss of individual 
independence or the opportunity for self-amelioration. At the same time it 
emphasized that an individual's exercise of rights should not cause prejudice to 
those of others, and that rhe individual has a positive responsibiiity to preserve 
both his rights and the rights of others. Where section 2 speaks of equality, it 
appears that the 1950 Constitutional Convention understood it to mean primarily, 
if not exclusively, political (as opposed to social or economic j equality. 

In practice, protection of individual equality by the Hawaii Supreme Court 
has usually been undertaken pursuant to the equal protection clauses of the 
Hawaii and U.S. Constitutions. Protection of life, liberty, and property has 
been implemented under the due process and just compensation clauses of the 
Hawaii and U .  S. Constitutions. 

Section 6 is yet another provision which overlaps with the due process 
guarantee of section 4: 

No c i t i z e n  s h a l l  be d i s f r anch i sed ,  o r  deprived of any of t h e  r i g h t s  
o r  p r i v i l e g e s  secured t o  o the r  c i t i z e n s ,  unless  by the  law of the  
land.  

It was the understanding of the 1950 Constitutional Convention that "law of the 
land" meant the same as "due process of law'!. The only salient differences 
between the 2 provisions are that section 6 gives special emphasis to voting 
rights a.nd more narrowly applies to "citizens", rather than "persons". 

That the state is to act on the behalf of all, and not for the sake of a 
hereditary elite, is the purpose of section 19: 

The power of t h e  S t a t e  t o  a c t  i n  t h e  general  welfare s h a l l  never be 
impaired by the making of any irrevocable g r a n t  uf spec ia l  p r i v i l e g e s  
o r  imniuni t ies .  
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This section was not intended to prevent the grant of revocable privileges or  
immunities such as tax exemptions. 

Several provisions in the Hawaii Constitution, and corresponding sections 
of the B. S . Constitution, are directed towards the subordination of the military 
to the civilian power. In addition to the general statement of policy in Article I ,  
section 14, the supremacy of the civilian power is reinforced by section 13, 
which permits only the legislature to suspend the writ of habeas corpus, and 
then only under the most extreme circumstances; section 13 corresponds to 
Article I ,  section 9 ,  of the U.S. Constitution. Section 16 prohibits the 
peacetime quartering of soldiers in civilian homes without the consent of the 
owner or occupant, or quartering in wartime except as provided by the 
legislature; this section corresponds to the Third Amendment of the U.S. 
Constitution. Section 15 guarantees the existence of a state militia and the right 
of individuals to keep and bear arms as members of the militia; it corresponds to 
the Second Amendment of the U .  S .  Constitution. Article IV, section 5, makes 
the governor the commander-in-chief of the armed forces of the state, and is 
based on Article 11, section 2 ,  of the U . S . Constitution. 

The subordination of  the military has been at issue in cases where 
civilians have been tried and punished by military tribunals. The general rule 
is that a military tribunal would not be empowered to act so long as the courts 
are open and functioning. 

Of all rhe provisions concerning the civilian power, perhaps the mosl: 
controversial is the one which deals with right to bear arms. The Second 
Amendment and comparable sections of state constitutions, such as section 15 of 
the Hawaii Constitution, are frequently pointed to as sources of an individual, 
personal right to own and use firearms, without rnterference by federal or state 
legislation. However, the history of the Second Amendment indicates that its 
purpose was to restrict the power of the federal government and its standing 
army, and to prevent the disarmament of state militias. Therefore, the right to 
keep and bear arms is one enjoyed collectively by members of a state militia as 
such. 

Although the Second Amendment has not been "incorporated" into the due 
process clause of the Fourteenth Amendment and is not binding on the states, 
the fact that the Hawaii provision is a word-for-word adaptation makes the 
history and judicial interpretation of the Second Amendment highly relevant. 
The U . S .  Supreme Court interpretation of the Second Amendment is scanty and 
ambiguous, but tends to support the collectivist view. 

A t  rhe 1950 Constitutional Convention, it was the understanding of the 
delegates thar section 15 would not prevent the legislature from imposing 
reasonable restrictions on the right to keep and bear arms (including absolute 
prohibitions on certain types of lethal weapons). On the other hand, the 
delegates appear to have viewed the right to bear arms as encompassing more 
than service in the militia, and extending to recreation and self-defense. The 
1968 Constitutional Convention, to clear up any confusion left by its 
predecessor, stressed that section 15 referred only to the collective right to 
bear arms as a member of the state militia, but did not amend section 15. 



FIRST ABlESDMEivlEhT FREEDOMS 

The First Amendment freedoms refer to those of religion, speech, press, 
assembly, and petition found in the First Amendment of the United States 
Constitution. They have been adopted verbatim by Article I ,  section 3,  of the 
Hawaii Constitution which reads as follows : 

No law shall be enacted respecting an establishment of religion 
or prohibiting the free exercise thereof or abridging the freedom of 
speech or of the press, or the right of the people peaceably to 
assemble and to petition the government for a redress o f  grievances. 

United States Supreme Court decisions interpreting the First Amendment are,  
therefore, important to Hawaii for 2 reasons: the Hawaii Constitution has 
borrowed the wording of the U.S. Constitution; and, the First Amendment 
guarantees are binding on all the states through the Fourteenth Amendment, 
establishing a constitutional minimum below which the states cannot fall. Only 
as the state constitution requires a more rigid separation of church and state, 
permits greater freedom in the exercise of religion, or offers greater protection 
for freedom of expression does it acquire independent force. 

The basic thrust of the First Amendment--particularly as regards freedom 
of speech, press, assembly, and petition--is to facilitate the free exchange and 
circulation of ideas, particularly, but not exclusively, political ideas. Such a 
system of open communication fulfills a number of soeialy useful purposes. i t  is 
vital to the process of discovering truth,  since the "ultimate good desired is 
better reached by free trade in ideas". It is necessary to the democratic 
political process: since government derives its legitimacy from the consent of 
the governed, the citizenry must be fully irformed and able to communicate 
their wishes to the government. Because change can come through discussion 
and consensus, instead of violence, a system of free expression prevents 
society from developing a dangerous rigidity. Aiso, a system of free expression 
allows for personal self-fulf i ient  by allowing individuals to freely "develop 
their faculties". 

It is worthwhile to note that the First Amendment only assumed its 
present significance within the last half century or so. Issues of individual 
iiberty and the relationship of citizen to government became pressing, and were 
presented to the Supreme Court for resolution. The Court has had to strike a 
balance between the free dissemination and acquisition of ideas, and other 
competing interests such as public safety. social cohesion, and the individual's 
right to be left alone. At the same time, the Court's task of defining the temis 
of the First Amendment has been complicated by social and technological change. 
With the shift from theistic beliefs to those which emphasize human experience, 
it is no longer so easy to define what "religion" is and what "religious beliefs" 
merit the protection of the First Amendment. Innovations in the mass media 
such as television have similarly altered our conceptions of "speech" and 
"press". Despite social and technological change, however, the Court has been 
able to address a wide spectrum of issues through the original language of the 
First Amendment. 
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Freedom of Religion 

Article I ,  section 3 ,  of the Hawaii Constitution provides in part that "[nlo 
law shall be enacted respecting an establishment of religion or prohibiting the 
free exercise thereof. " Following U. S . Supreme Court interpretations of 
identical language in the U . S . Constitution, this phrase is intended to effect a 
complete separation of church and state, to make sure that the power and 
prestige of the government would not be used to encourage acceptance of any 
creed or religious practice. 

The principal controversy surrounding this so-called Establishment Clause 
is what constitutes government aid to religion. Where government support was 
ideological and consisted of an official school prayer, the Supreme Court found 
an impermissible violation of the Establishment Clause, even though the prayer 
was nondenominational and pupils who wished to remain silent or be excused 
from the room could do so. Where the aid consists of material or financial 
support, the Supreme Court has not formulated any rationale which would lead 
to clearly predictable results. 

The Hawaii Constitution creates an even more rigid separation between 
church and state than does the U.S. Constitution. This is due to the inclusion 
of the following 2 provisions: 

No t a x  s h a l l  be l ev i ed  o r  appropr ia t ion  of pub l i c  money o r  
proper ty  made, nor s h a l l  t h e  pub l i c  c r e d i t  he used, d i r e c t l y  o r  
i n d i r e c t l y ,  except f o r  a  publ ic  purpose. No g ran t  s h a l l  be made i n  
v i o l a t i o n  of Sec t ion  3 of A r t i c l e  I of t h i s  Cons t i t u t ion .  (Art .  V I ,  
s ec .  2 )  

. . .  nor s h a l l  pub l i c  funds be appropr ia ted  f o r  t he  support o r  b e n e f i t  
of any s e c t a r i a n  o r  p r i v a t e  educat ional  i n s t i t u t i o n .  (Art .  I X ,  sec. 
1)  

The Hawaii Supreme Court in Spears v .  Honda relied on Article IX; -- 
section 1, in deciding that bus transportation subsidies to private and sectarian 
school students were unconstitutional. It pointed out that such subsidies did 
"support or benefit:' nonpublic schools by inducing attendance at those schools 
and promoted the interests of the private or religious institutions which 
controlled them. 

Article I ,  section 3 ,  further provides that no law shall prohibit the "free 
exercise" of religion, that is,  compel individuals to believe and act in a manner 
contrary to their individual conscience. The 3nited States Supreme Court has 
associated the free exercise of religion with a general freedom from ideological 
conformity. 

While it appears well-settled that religious belief is accorded absolute 
protection against government action, religious conduct is not treated with the 
same deference. The U.S. Supreme Court has. for example, upheld the 
conviction of a Mormon guilty of bigamy on the grounds that government was 
"free to reach actions which were in violation of social duties or subversive of 
good order" 



Speech, Press, Assembly, and Petition 

Despite the absolute language of the First Amendment ("Congress shall 
make no law. . . ") and of Article I ,  section 3,  of the Hawaii Constitution ("no law 
shall be enacted.. ."), it has generally been recognized that government may 
reasonabiy regulate the conrent of expression as well as the conduct or mode of 
expression ( i .e .  , its time, place, and manner). With respect to the content of 
expression, the United States Supreme Court has excluded from the protection 
of the First Amendment obscenity, defamation, fraudulent assertions, 
solicitation of crime, subversive advocacy, and "fighting words': which provoke 
the person addressed to acts of violence. 

In the case of political speech the content of which enjoys clear 
constitutional protection, the government may nonetheless reasonably regulate 
its conduct. The rights of free speech and assembly do not permit a street 
meeting at rush hour in the middle of Times Square. In this situation, the 
importance of public order outweighs the interest of the speaker or speaker's 
audience in free expression. Discussion focuses on the following questions: 

(1) What kind of balance should he struck between the need for 
the media to keep the public informed and the need to protect 
the individual against falsehood which does daiiage to 
reputation? 

(2 )  How should the conflict between the need for the media to 
keep the public informed and the individual right of privacy 
be resolved? 

( 3 )  What sort of accommodation should be reached between the 
public "right to known--public access to government 
records--and the individual right to prevent disclosure of 
certain kinds of information? This subject is also discussed 
in The Right of Privacy. 

(4) Airhough the media has the right to publish, and the public 
has the right to receive, full reports of criminal proceedings, 
what measures shouid be taken to prevent a jury or potentral 
jury from being improperly influenced by media reports? 
Farther discussion mag be found in The Administration of 
Criminal Justice. 

(5) Is free expression primarily a means of opening the political 
process to robust debate? If so, should there he a 
g-iaranteed right of access to the media for the purpose of 
increasing political dialogue? 

(6) To what extent does the First Amendment protect ncnpoiitical 
forms of expression such a5 commerciai advertising? 

(7)  To what extent does the First Amendment protect nonverbal 
forms of communication such as gesture or conduct? 
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( 8 )  To what extent is freedom of expression valued se as an 
incident of individual autonomy and s e l f - f u l f i e n t ,  thereby 
permitting the individual access to pornographic materials? 
Additional discussion appears in The Right of Privacy. 

Possible A~proaches 

Since the courts have been able to cope with a wide variety of issues 
through the original language of the First Amendment, it appears that Article i ,  
section 3, of the Hawaii Constitution may he left as it stands. 

Insofar as the "right to know:' is concerned, it might be desirable to 
reinforce the importance of Hawaii's open records-open meeting statute with a 
constitutional provision mandating a right of access to public records. This 
same provision might include a complementary right of disclosural privacy, or 
disclosural privacy could be left to a general privacy provision. A "right of 
participation" such as that found in the Nontana Constitution is also possible. 

A number of First Amendment issues, such as right of access to the 
media, obscenity, and ne~vsman's privilege, await resolution by the legislative 
precess, whether at the state or federal level. 

nac PROCESS, EQI'AL PROTKTXON, AND 
FREEDOM FROM DISCRINigATIOK 

Article I ,  s e c t i~n  4 ,  of the Hawaii Constitution provides that: 

No person shali be deprived of life, liberty or property with~ut due 
process of law, nor be denied the equal protection of the laws, nor 
be denied the enjoyment of his civil rights or be discriminated 
against in ibe exercise thereof because of race, religion, sex or 
ancestry. 

Since the Fourteenth Amendment of the U . S .  Constitution imposes the 
guarantees of due process and equal protection upon the states, the Hawaii 
provision acts merely as a "reaffirnlation" of those guarantees. However, it has 
added f reed~m from aiscrhination on the basis of 4 identifying characteristics, 
or so-called "suspect ciassificalions" : race religion, sex, and ancestry. 

Due Process 

Due process is understood in 2 senses: ~cogedural  ........ ~.,~.~ and substantive. .. 

Procedurai due process requires that before the government takes action which 
will affect a person's "lifepi "liberty", or "property" interest, the person is 
entitled to prior notice and an opportunity to be heard before an impartial 
tribunal. Procedural due process has assumed particular importance in recent 
years in the areas of administrative law, criqinal lav;, and creditor's remedies. 
The kind of procedures and type of hearing required are not invariable from 



one situation to another and depend both on the nature of the government 
function involved and the private interest affected. 

Substantive due process refers to those constitutional rights which are 
either explicitly mentioned in the text of the constitution, e .  g .  , freedom of 
speech, or are implied by the constitution as a whole, e . g . ,  the right to 
interstate mobility (or right to travel), or may be derived from traditional and 
contemporary values, e .  g .  , the right of privacy. These rights are not absolute 
and may be circumscribed when there is an overriding government interest such 
as national security. Certain government interference, however, is 
impermissible regardless of how procedurally fair it may be. 

The First  Amendment prohibits the government from censoring a 
newspaper for p o l i t i c a l  content even i f  i t  censors a l l  newspapers 
equally and even i f  it affords a f u l l  hearing t o  an editor who 
complains t h a t  the censor has erred. 

With respect to both procedural and substantive due process, the C.S. 
Supreme Court has utilized the Due Process Clause of the Fourteenth 
Amendment to impose the standards of the federal Bill of Rights on the states. 

The only provisions of the first 8 amendments to the U . S .  Constitution 
which have not been made applicable to the states arc the Second and Third 
Amendments, the Fifth Amendment requirement of a grand jury indictment, and 
&LA 
L I ~ C  Seventh Amendiient . 

Equal Protection 

The thrust of the Equal Protection Clause of the Fourteenth Amendment is 
to prevent the states from treating people in an arbitrarily different manner 
under their laws. The Equal Protection Clause does not require that everyone 
be treated in an equal manner, since all laws involve some degree of differential 
treatment ( e . g ,  . the requirement that one be a certain age before qualifying for 
a driver's license). The Equal Protection Clause does require, however, that 
classifications in a statute have a reasonable basis ( e . g . ,  persons under a 
certaln age are presumed to have neither the physical coordination nor the 
psychological maturity to drive safely). 

The threshold test of reasonableness under the Equal Protection Clause is 
as follows : 

(1) Did the legislature have a constitutionaUy permissible purpose 
in view when it passed the law in question? 

(2j Is the ciassification used reasonably related to the purpose of 
the law? 

This is the test applied to most economic and social regulation, and the U . S .  
Supreme Court ahos t  invariably finds the requisite reasonableness. 
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But where the legislation distinguishes on the basis of a "suspect 
classification", such as race or alienage, or impinges on a "fundamental right", 
such as the right to vote, the Court relies on the "strict scrutiny" test (and 
nearly always invalidates the law): 

(1) Did the legislature have a purpose of overriding importance 
or "compelling interest" in passing the law? 

(2) Were the means chosen necessary to accomplish that purpose 
o r  %as there a less drastic alternative? 

Where the Equal Protection Clause of the U .  S .  Constitution has been judicially 
interpreted to apply to certain "suspect classifications", the Hawaii Constitution 
makes explicit which criteria are "suspect"--race, religion, sex, and ancestry. 

The discussion which follows will address 2 classifications, neither of 
which are yet considered suspect under the U .  S.  Constitition: sex and age. 
The former of course has already been denominated suspect under the Hawaii 
Constitution. 

Although the U .  S .  Supreme Court has found unconstitutional certain laws 
which discriminate against women, sex is not quite a suspect classification under 
the Fourteenth ilmendment and hence the exacting "strict scrutiny" test does 
not always apply. The reluctance of the U.S. Supreme Court to treat it as 
suspect and to invalidate most sex-based legislation may be traced to: 

(1) The historical purpose of the Fourteenth Amendment to act as 
a shield against - racial discrimination; 

(2)  A desire not to pre-empt the state legislatures in their 
decision whether or not to ratify the Equal Rights Amendment 
(ERA). 

Due to the reluctance of the U .  S . Supreme Court to declare sex a suspect 
classification under the Fourteenth Amendment, it is thought that the elimination 
of sex as a permissible factor in determining the legal rights of men and women 
depends on the ratification of the national ERA and the addition of an ERA to 
state constitutions. 

The national E R A ,  proposed as the Twenty-Seventh Amendment to the 
Constitution, reads as follows: 

Section I. Equality of rights under the law shall not be denied 
or abridged by the United States or by any State on account of sex. 

Section 2. The Congress shall have the power to enforce, by 
appropriate legislation, the provisions of this article. 

Section 3. This amendment shall take effect two years after the 
date of ratification. 



As of this writing, 35 states have ratified the national ERA; I6 states inciuding 
Hawaii have an ERA provision in their constitutions. The Hawaii ERA has 
already had considerable impact upon legislative revision, in the areas of credit 
extension, employment, and survivorship benefits, among others .  

Arguments advanced in support of the national ERA: 

(I) There is the need for a single coherent theory of sexual 
equality and consistent nationwide application; 

(,2) Passage and ratification of ERA can be accomplished by a 
campaign of limited durarion, and politicai energy need not be 
dissipated in piecemeal reforms of existing laws; 

(3 )  ERA will give a political and psg~chological boost to legislative 
reform ; 

(4) There is need for a concerted attack on sex discrimination, 
the effect of which will be felt in ail areas of the law. 
Through ERA women will achieve gains in the areas of 
property r ights ,  marriage, and divorce, the right to engage 
in an occupation, and freedom from discrimination in 
employment and education; 

(5) The advaiitages of protective legislation can be extended to 
men. For example, with respect to child support and 
interspousai support in case of separation and divorce, both 
spouses can be made equaily liable on the ability-to-pay 
principle. 

Arguments raised in opposition to ERA 

(1) Existing laws are  adequate to the task of eiiminating sex 
discrimination, and oniy need to be properiy enforced; 

( 2 )  Rather than add a vague provision to the Constitution, it 
would be better to amend existing laws ("specific pills for 
specific ills" ) ; 

( 3 )  ERA is merely a symbol of equality and one of uncertain 
effect; 

(4) ERA iriil hare  a destructive effect on protective legislation, 
especiaUy in the areas of labor and family law: 

(5) ERA !%:ill have a negative effect on the i-riage of American 
motherhood. 

Jus t  as efforts to eliminate racial discrimination provided a useful analogy 
for the movement against sexual discrimination, sexual equality is supplying an 
analoggj for the elimination of age-based discrimhation, particularly as regards - .  
mandatory retirement. when the L' . S . Sup1,eme Court invalidated mandatory 
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maternity leave and return-to-rt.ork rules,  on the grounds that individualized 
determinations were necessary, it also threw into doubt mandatory retirement 
provisions. The U .  S .  Supreme Court, however, has declined to view age as  a 
suspect classification or the right to public employment as fundamental, and has 
upheld compulsory retirement as  meeting the reasonableness tes t .  

The Hawaii Supreme Court has found a violation of equal protection where 
there was a provision permitting the continued employment of a post-65 
university faculty member, and the faculty member demonstrated superior 
competence only to be terminated anyway. The Court nonetheless allowed that 
"the use of a certain age as cut-off point in employment magr be justified when 
uniformly applied and when used without provision for individual evaluation". 

Numerous arguments have been advanced in favor of mandatory 
retirement, including the comparative inefficiency of older workers, the greater 
tendency of older workers towards illness and absenteeism, the need to keep the 
lines of promot.ion open. and the administrative costs of individualized 
determinations. I t  is also maintained that many workers look forward to 
retirement a t  65 o r  even earlier. 

Against compulsory retirement are considerations of individual competence 
and ability to continue work, financial need, and the loss of self-esteem after 
forced separation from the work force. 

The Hawaii iegisiature, in the context of empioyment, has already 
included age among those classifications considered inherently suspect. I t  is 
the stated policy of the legislature in establishing programs on aging to secure 
equal opportunity in employment for older persons. Also, employers may not 
refuse to hire ,  pay discriminatory wages to,  o r  discharge an individual on the 
basis of age. However, to prohibit mandatory retirement it would appear 
necessary to add age to those suspect classifications in Article I ?  section 4 ,  o r  
to ban forced retirement by statute.  

Possible Approaches 

The general anti-discriminatory provisions of Article I ,  section 4 ,  could 
be expanded to include political and military r ights ,  o r  the qualifying adjective 
nciv9:: removed, empowering the courts to act against any form of 
discrimination. 

Article I contains 3 references to sex discrimination: sections 4 ,  i2, and 
21. While these provisions are redundant and could be merged, it can be argued 
that all should be retained since together they give the principle of sexual 
equality an emphasis a single provision wouid not supply. I t  is not clear 
whether a prohibition against sex discrimination also encompasses discrimination 
on the basis of sexual preference o r  marital s ta tus .  These might be added as 
suspect c1assSications to Article I ,  section 4 .  

Other classifications which might be denominated suspect under section 4 
are age and physical or mental handicap 



SEARCXES AND SEIZURES 

The Hawaii constitutionai provision on searches and seizures as set forth 
below is identical to the Fourrh Amendment of the United States Constitution 
except for the underlined portions below which do not appear in the federal 
provision : 

Section 5 .  The right of the people t o  be secure i n  their 
persons, houses, papers and effects  against unreasonable searches, 
seizures, and invasions - - of privacy shall n o t  be violated; and no 
warrants s h x l  issue bu t  upon probable cause, supported by oa th  or 
affirmation, and particularly describing tne place t o  be searched 
and the persons or things t o  be seized o r  the conmunications sought 
t o  be intercepted. -- 

The basic purpose of the provisions in the Fourth Amendment of the 
United States Constitution is to safeguard the privacy and security of 
individuals against arbitrary invasions by government officials. Thus, 
reasonable searches are permitted, but unreasonabie searches are not 
permitted. Generally, except for a few specific situations, warrantless searches 
are considered se unreasonabie under the Fourth Amendment". The 
rationale is that a neutral and detached magistrate should make the decision to 
allow a search rather than the officer "engaged in the competitive enterprise of 
ferreting out crime" who may have to make a hurried decision, subject only to a 
review after the fact by hindsighr. judgment. This strong preference for search 
warrants has led the U .  S.  Supreme Court to note that "in a doubtful or marginal 
case a search under a warrant may be sustainable where without one it iliouid 
fall". 

In order for a search warrant to issue, there must be an affidavit or 
complaint that sets forth facts establishing probable cause to believe that the 
goods to be seized are in the place to be searched. The warrant must con t a i  a 
particular description of both the items to be seized and the place to be 
searched which need not be of great exactitude, so long as they are clear 
enough that nothing is left to the discretion of the officer executing the search. 

Despite the strong preference for warrants, some warrantless searches 
are permissible. Even though a warrant is not required, however, the search 
must still be conducted in a reasonable manner, although what is reasonable may 
vary according to the context and type of the search. For example, if there is 
a valid prior intrusion by the police--to make an arrest or respond to an 
emergency--the police may lawfully seize incrimirrating objects fabg into their 
"plain view". Also, the police may make a warrantless entry of premises in hot 
pursuit of an offender. Similarly, where a valid consent is given, a warrantless 
search mag be conducted, even though there is no probable cause for the 
search. These examples are not exhaustive of the important exceptions to the 
warrant requirement. 

Evidence improperly seized, however, may be excluded at triai under the 
exclusionary rule. The basic principle of the exclusionary rule is that evidence 
seized in violation of the defendant's constitutional right is not admissible at  
trial. As applied to the Fourth Amendment, this would entail the exclusion of 
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evidence seized without a warrant where a warrant was required, as well as any 
evidence which is subsequent "fruit" of that unlawful act. 

The rule has been justified on 2 main grounds: to deter police misconduct 
by removing the incentive to engage in such action, and to preserve the 
integrity of the judicial process, by refusyhg to make the courts a party to the 
illegal actions of the police by not aliowhg the use of the evidence seized. At 
present, however, the deterrence rationale has become the overriding rationale 
for the rule, and the judicial integrity rationale has moved to a relatively 
insignificant position. 

Because the exclusion of otherwise valid evidence often leads to the 
release of an apparently guilty individual, the courts have generally applied the 
rule only to those situations where the deterrence effect is greater than the 
social cost of excluding probative evidence. Accordingly, a number of excep- 
tions to the rule have been developed to prevent the rule from extending 
beyond the point of diminishing returns. 

For example, knowledge of facts obtained illegally may be used in court if 
such knowledge is also gained from an independent source. Furthemore, 
before a defendant can object to the use of illegally obtained evidence, it is well 
established that the defendant must have "standing" to challenge the 
constitutional violation. Standing to challenge a Fourth Amen&ent violation is 
granted only to those whose rights are violated by the search itself, i . e .  , in 
situations where the government unlawfully overheard one's conversation or  
where the conversation occurred on one's premises. A third party whose rights 
are not violated by the search itself has no standing to challenge a violation 
even though the evidence may be personally incriminating. 

Opponents of the exclusionary rule have voiced the following criticisms: 

(1) Nothiig for the innocent; freedom for the guilty. As noted 
before, the exclusion of otherwise valid evidence often acts to 
free the guilty, %bile nothing is done for the victims of illegal 
but fruitless searches. 

(2) The procedures to exclude evidence delay and confuse the 
priiicipal issue at the trial--the guilt or innocence of the 
accused. It is not an appropriate forum for inqu i r i~g  into 
the actions of a third person (the police officer). 

( 3 )  The rule creates pressures on the police officer to give false 
testimony where an obviously guiltty defendant is seeking to 
suppress clear physical evidence of guilt. For the same 
reason, it also creates pressure on the courts to weaken the 
rules govern ig  probable cause to make an arrest,  in order to 
validate the search that followed, and results in making it 
easier for the police to arrest in the fiiture. 

Those who favor the exclusionary rule but feel that exceptions have 
robbed it of its effectiveness also have expressed dissatisfaction. The standing 
requirement has Seen attacked on the ground that it permits the police to 



"ransack, coerce, and illegally seize evidence and information from all but the 
intended defendant". In addition, the independent source doctrine has been 
questioned because it allows the police to take illegal shortcuts. Instead of 
engaging in the standard procedures, the police could conduct an illegal search 
and then justify it by showing that they would have eventually found the 
evidence anyway through those procedures. 

On the other hand, despite all its apparent shortcomings, the rule may be 
the only effective existing deterrent to police misconduct. Furthermore, it is 
argued by some that the rule may indeed be performing its function. They 
argue there is a greater sense of professionalism in the police departments and 
prosecutor offices, and because the Supreme Court carries much moral weight, 
as well as legal force, the police and prosecutors are more inclined to follow 
Supreme Court rulings ever, though there may be ways to circumvent them. 
Finally, it is argued that the police do eventually find out, through a slow 
filtering process, the kind of conduct that is permissible and the kind of 
conduct that is not. 

Alternatives 

As a federal remedy, the rule is still viable, and the convention may wish 
to leave the rule as it presently stands. Kowever, the convention may also wish 
to consider, as a matter of state constitutior~al law, modifications or alternatives 
to the rule, in order to correct any deficiencies it may perceive. Alternatively, 
the convention may wish to modify the application of the exclusionary rule or 
the rules governing searches and seizures to provide more definitive guidance 
for the Hawaii Supreme Court in light of its tendency in this area to provide 
greater protection for the accused than that afforded by the U.S. Supreme 
Court in its interpretation of the U . S . Constitution. Xodifications may include 
elimination of any one of the exceptions to the exclusionary rule ( e . g . ,  the 
standing requirement or the independent source doctrine) or strengthening the 
warrant requirements where warrantless searches are now permitted. Possible 
alternatives to the rule may include the creation of a cause of action for damages 
as a result of constitutional violations, or  the creation of a review board or an 
ombudsman to review complaints and make recommendations or take disciplinary 
action against the offending officers. 

ADMINISTRATIOX OF CRIMINAL JUSTICE 

The investigatory and arrest procedures were discussed in Searches and 
Seizures. This subject is addressed to the prosecution of the arrestee who is 
guaranteed the following by Article I :  

(1) The right to be free from excessive bail, and the possibility 
of release without bail (on "ohm recognizance"); 

( 2 j  The right to a presentment or indictment by a grand jury in 
the case of all capital or otherwise Lifarnous crixes: 
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( 3 )  The right to a speedy and public trial by an impartial jury; 

(4) The right to be free from excessive P i e s  and cruel or 
unusual punishment ; 

(5) The right against double jeopardy; and 

(6) The privilege of the writ of habeas corpus. 

Other rights of the accused, such as the privilege against self-incrimination and 
the right to counsel, are covered in Rights and Privileges of the Accused. 

Protection from Excessive Bail and Bad as a Matter of Right -- 

The Eighth Amendment of the U .  S.  Constitution and Article I ,  section 9, 
of the Hawaii Constitution provides in part:  "Excessive bail shall not be 
required.. . . "  The purpose of bail is not to punish those "who have not yet had 
their day in court". The primary purposes of bail in a criminal case are to 
insure the defendant's appearance in court whenever the defendant's presence 
is required, to relieve the defendant of imprisonment, and to relieve the state of 
the burden of keeping a defendant pending the trial. 

The U .  S.  Supreme Court has interpreted "excessive" bail to mean that 
which is "set at a figure higher than an amount reasonably calculated" to insure 
the presence of an accused. However, this is not to say that "every defendant 
is entitled to such bail as he can provide, but he is entitled to an opportunity to 
make it in a reasonable amount". At the very least, judges passifig upon bail 
are obligated to deny such relief only for the strongest of reasons. 

It is important to note that the C . S .  Constitution expressly prohibits only 
excessive bail, and most commentatcrs agree that the Eighth Amendment gives 
the right to bail to no one, whether juvenile or adult, despite the argument that 
a prohibition against excessive bail is meaningless without a guarantee of "some" 
bail. Also; the U.S. Supreme Court has not heid the Eighth Amendment right 
to be free from excessive bail applicable to the states. Nonetheless, most state 
constitutions remedy these gaps: 40 state constitutions create an absolute right 
to bail in noncapita1 cases, and 49 state constitutions prohibit excessive bail. 

The controversy concerning bail and other forms of pretrial release has to 
do with crime committed by defendants on pretriai release, and may be 
summarlzed by the following 4 questions: 

( l j  Yew serious is the problem--how muck crime is committed b y  
defendants on pretrial release? 

(2) Is it possible to identify in advance those defendants who are 
dangerous and likely to commit crimes? 

(3) i s  some form of preventive detention constitutionaUy 
cemissible? 



(4) Are there methods other than prevenriiie detention which 
might be used to minimize the problem of crime on bail? 

Data from the District of Columbia suggest that if the count is made on 
the basis of a relatively loose measure, such as rearrests, and is made with 
respect to the most serious defendants, as for example, those who have been 
indicted, the rate of recidivism tends to be very high. If, on the other hand, 
the count is made on the basis of a stringent measure, such as convictions or 
reindictments, and covers a wider group of defendants, such as all felony 
arrestees, the rate of recidivism tends to be much lower. 

The problem of making sure that one detains all defendants who wiU 
commit crimes is sure to be solved if one is prepared to detaln aU defendants. 
Unless all defendants will  commrt crimes while on release, however, this method 
detains many persons ?tho wili not commit crimes. Unfortunately, predictive 
measures have been unimpressive. Some observers, noting the general lack of 
success in parole and probation prediction efforts, where much more extensive 
work has been carried out, have been much less hopeful. 

Where state constitutions and statutes specifically guarantee to criqinai 
defendants the right to bail except in capital cases, it has been held that the 
doctrine of preventive detention offends such provisions. 

Although the Hawaii Constitution does not make bail a matter of right in 
noncapital cases, that right is glven by statute. Significantly, Hawaii does not 
provide for preventive detention except in cases where illegal infliction of a 
wound or other injury may terminate in the death of the person injured. 

Even staunch opponents of preventive detention do not deny that there is 
some amount of crime being committed by persons on pretrial release and some 
attention has been devoted to developing alternative solutions to the problem. 

One approach is to increase the use of conditional and supervised pretrial 
release programs for "high risk" defendants, such as drug abuse counseling 
and job placement services. Another approach is to speed up the trial process 
and thereby reduce the amount of time that defendants spend on pretrial 
release. A third approach is release on recognizance, which is given explicit 
protection under Article I ,  section 9 ,  of the Hawaii Constitution. Although it is 
not known how far own recognizance can be extended into the defendant 
population before the rate of nonappearance or the rate of pretrial crime 
becomes unacceptable, 15 years of nationwide experience with reiease on 
recognizance programs have demonstrated that, for a sizeable percentage of 
criminal defendants, monetary bail requirements are not necessary to ensure 
appearance in court. Indeed, it has been observed that cities with the highest 
rates of pretrial release and the highest rates of nonfinancial release did not 
have the highest nonappearance rates. 

Yet another alternative is conditional release where the conditions may 
include assumption of responsibility for the defendant by a member of the 
community, limitations upon the defendant's travel, residence, and associations, 
and release under a program of supervision, which may require periodic 
reporting by the defendant. The danger Lr conditional release is that the 
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judges may overuse conditions to the neglect of straight own recognizance. 
Owing to the need to supervise defendants on conditional release, this method of 
release is considerably more costly than straight own recognizance. 

Possible Approaches 

Although Hawaii's Constitution adopts the excessive bail provision of the 
U .  S .  Constitution, it does not explicitly provide for an absolue right to hail in 
noncapital cases. Article I ,  section 9, of the Hawaii Constitution in part reads : 

Excess ive  b a i l  s h a l l  n o t  be r e q u i r e d ,  . . . .  The c o u r t  may d i s p e n s e  
kith b a i l  i f  r easonab iy  s a t i s f i e d  t h a t  t h e  de fendan t  o r  w i t n e s s  w i l l  
appear  when d i r e c t e d ,  excep t  f o r  a de fendan t  charged w i t h  a n  o f f e n s e  
p u n i s h a b l e  by l i f e  imprisonment. 

The second sentence of Article I ,  section 9 ,  was added by the 1968 Hawaii 
Constitutional Convention. The reason for the amendment was to reflect the bail 
procedure under statutes implementing section 9.  Moreover, the amendment 
"simply clarifies the scope with respect to the requirement of bail and would 
remove doubts, if any, as to the discretionary powers of the court in the matter 
of bail". Since the amendment permits bail to be dispensed with altogether, a 
right to bail in noncapital cases appears to have been assumed by the framers. 
Ambiguity remains, however, and could be cured by an explicit right to bail 
provision, along the lines of the one which follows: 

A l l  pe r sons  s h a l l  be  b a i l a b l e  by s u f f i c i e n t  s u r e t i e s ,  e x c e p t  f o r  
c a p i t a l  o f f e n s e s  when t h e  proof  i s  e v i d e n t  o r  t h e  presumpt ion g r e a t .  

Since Hawaii does not allow capital punishment, the words "capital 
offenses" might be deleted from the provision above and inerted in lieu thereof, 
the words "offenses punishable by imprisonment for life not subject to parole". 

Presentment or Indictment by Grand Jury 

The Haw-aii constitutional provision dealing with the grand jury provides: 

No pe r son  s h a l l  be  h e l d  t o  answer f o r  a  c a p i r a l  o r  o t h e r w i s e  infamous 
c r ime ,  u n l e s s  on a p resen tment  o r  i n d i c t m e n t  o f  a  grand j u r y ,  e x c e p t  
i n  cases a r i s i n g  i n  t h e  armed f o r c e s  when i n  a c t u a l  s e r v i c e  i n  t ime  
of Ear  o r  p u b l i c  d a n g e r . .  . . 

The grand jury has been historically regarded as a bulwark of liberty 
because it acted as an independent body and was composed of members of the 
community which could interpose its judgment between the state and the 
individual. i t  stood as a shield for the individual from the excesses of an 
overly zealous or politically motivated prosecutor. 



The grand jury has 2 main functions: 

(1) Protective. The grand jury screens the government's case; 
and, if it finds probable cause to believe the suspect 
committed a felony, the suspect is indicted and brought to 
trial; if not, the case is dismissed. 

(2) Investigatory. The grand jury is also to independently 
conduct its own investigation. In this way, a grand jury may 
initiate investigations where the prosecutor is not zealous 
enough. 

As a practical matter, there seems to be little difference between the 2 
functions today because of the domination of the grand jury by the prosecutor. 
When the grand jury performs its protective function, it simply hears evidence 
that was prepared beforehand by the prosecutor. In its investigatory capacity, 
the prosecutor does not present evidence but uses the grand jury to uncover i t .  
In both cases the grand jury hears the testimony of witnesses and sees the 
evidence the prosecutor chooses to present concerning the subjects the 
prosecutor chooses to pursue. The grand jury does not usually attempt to 
independently use its investigatory power. 

To perform its functions, the grand jury is granted enormous power. 
Perhaps due to its image as an independent protector of individual rights, the 
judiciai ar~irude toward it has been one of great deference. As a resuit, the 
grand jury is almost completely unfettered by the procedural rules that apply to 
other judicial or quasi-judicial bodies. The witness who is a potential defendant 
has no right to the presence of counsel nor generally of the benefits of open, 
adversarial procedures. 

Because the grand jury carries an aura of impartiality, a grand jury 
indictment has a far more serious impact on the accused than the filing of an 
information (a formal charge issued by the prosecutor). The defendant may 
face a stronger inference of guilt in the minds of the trial jurors, as well as a 
stronger stigma of guilt in the community. Further, because the grand jury is 
regarded as an accusatory rather than judicial body, the defendant or potential 
defendant has few, if any, of the rights during grand jury proceedings that are 
accorded a defendant during trial. Thus, in addition to being deprived of the 
right to be represented by counsel. the defendant may not testify, present 
rebuttal evidence, cross examine witnesses, or even be notified of the 
proceedings themselves. 

Witnesses and defendants are accorded some safeguards. A defendant has 
a right to an indictment from a fair and impartial grand j ~ r y ,  free from undue 
influence by the prosecutor. A witness may refuse to answer a question that 
infringes on a limited number of privileged communications~ such as those that 
fall under the physician-patient privilege or the attorney-client privilege. The 
witness' right against: self-incrimination is also protected, but this right may be 
circumvented by a grant of immunity from prosecution for matters to which the 
witness testifies. Once that immunity is given, the defendant mag not assert 
the self-incrimination privilege and is obligated to testify or face punishment for 
contempt of court. 
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Grand jury proceedings are conducted in secret. Except for grand jury 
deliberations and votes, disciosure of the proceedings may be made to the 
prosecutor for use in the performance of the prosecutor's duties. After 
indictment, the defendant has a right, upon request, to a transcript of that 
portion of the proceedings which relate to the offense charged in the 
indictment. But other information ma)- be released only when so directed by the 
court in conjunction with a judicial proceeeing or when permitted by the court 
at the request of the defendant who has shown that the grand jury proceedings 
may justify dism-issal of the indictment. 

Despite the beiief held by many that the grand jury acts as a check on 
prosecutorial excesses and helps to eliminate weak cases (thereby saving time), 
critics have asserted that instead of standing between the prosecutor and the 
defendant, the grand jury simply "rubber stamps" prosecution requests for 
indictments. The grand jury may at one time have been an independent body, 
they claim, when it was composed of a body of neighbors familiar with the area 
under investigation and when, under early common law, the prosecutor was 
barred from the grand jury room and the grand jurors conducted the 
examination of witnesses themselves. Today, however, the grand jury is no 
longer a body of neighbors and the prosecutor is no longer barred from the 
room. Instead, the grand jury is now an impersonal body, growing increasingly 
dependent on the prosecutor. 

Possible Approaches 

In almost half of the states, there is no grand jury requirement. In many 
of these states, the prosecutor has the discretion to initiate a criminal 
proceeding by grand jury indictment or by filing an information, but where the 
prosecutor does not proceed by indictment, a preliminary hearing is sometimes 
required. Other state constitutions provide that the legislature may modify or  
abolish the grand jury system. 

After an extensive study of the grand jury system in Hawaii, the National 
Center for State Courts recommended that Hawaii's grand jury provision be 
deleted from the Constitution. It does not propose that the grand jury system 
be abolished, but it recommends that the grand jury be convened only in 
extraordinary cases upon order of the circuit court following a showing of good 
cause by the prosecutor. The center recon~mends that in most cases probable 
cause be determined at a preliminary examination by the district court. The 
center argues that this will reduce delay, provide a more competent 
determination of probable cause, and e h i n a l e  many of the probiems that stem 
from the dependency of the grand jury on the prosecutorl from the secrecy of 
the grand jury proceedings, and from the inability of the defendant to be 
accompanied by counsel, cross-examine witnesses, or present rebuttal evidence. 
Critics of this proposal, however, question the wisdom of tampering with State 
Bid of Rights guarantees and whether elimination or serious modification of the 
grand jury requirements wi l l  lead to a weakening of other rights. 

The investigatory function of the grand jury could be eliminated. No 
state seems to have adopted such a measure in their constitutions. As noted 



above. this alternative wwld foreclose the potential for abuse as seen on the 
federal level, yet it might aiso severely restrict the prosecutor in the 
investigation of crime and official misconduct. The 1978 Constitutional 
Convention may also deem this to be an unnecessary measure, since the 
standard of conduct among Hawaii's prosecuting attorneys appears high, and 
consequently the instances of prosecutorial abuse are rare. 

The grand jury could be retailed in its present role, but more protection 
for defendants and witnesses could be provided. This alternative may include 
procedural safeguards at the grand jury proceedings, such as requiring that 
the witness be given the right to have counsei present, notice of the 
proceedings, adequate time to prepare for them, and the right to objecr. to 
irrelevant and prying questions. Another possible amendment may include 
providing for more grand jury independence. The 1918 Constitutional 
Convention may wish to consider, however, whether these objectives are better 
accomplished through legislation or court rules. 

Trial by Jury  in Criminal Gases 

Article I ,  section U, provides in part that: 

. . . [  l]n all criminal prosecutions, the accused shall enjoy the right 
to a speedy and piiblic trial, by ail impartial jury of the district 
wherein the crime shall have been committed, which district shall 
have been previously ascertained by law, or of such other district to 
which the prosecution may be removed with the consent of the 
accused . . . .  

This provision is based almost exactig on the Sixth Amendment of the 5 .  S . 
Constitution. Because the Sixth Amendment guarantees have been applied to 
the states through the due process clause of the Fourteenth Amendment, most, 
but not all, aspects of the jury trial are strictly governed by standards set 
forth in C.S.  Supreme Court interpretations of the Sixth Amendment. Some 
issues, such as the size of the jury, have been left to the states, and to state 
supreme court interpretations of local constitutions. 

The origins of the right to trial by jury date back to the early English 
common lawr. The trial jury became separate from the grand jury Lr the first 
haif of the fourteenth century; the jury of 12 and the requirement of a 
unanimous verdict aiso emerged at this xinie. Although the jury bas evolved 
over the centuries, the basic arguments in favor of the right to jury trial have 
not changed. in Duncan v .  Louisiana, the U .  S. Supreme Court gave the 
fanowing justificat.ions: (LjTke right is "granted to criminal defendants in 
order to prevent oppression by the Government'! and to give protection " a g a i ~ s t  
unfounded criminal charges"; ( 2 )  trial by jury is "an inestimable safeguard 
against the corrupt or overzealous prosecutor and against the complaintI biased 
or eccentric judge"; ( 3 )  the right reflects an "insistence upon community 
participation in the determination of guilt or  innocence*?. 



I N T R C D U C T i O N  A N D  A R T I C L E  S U M M A R I E S  

In Duncan v .  Louisiana, the U. S.  Supreme Court bound the states to 
afford a defendantan opportunity for jury trial in all criminal cases where the 
defendant would have the opportunity in federal court. Despite the seemingly 
absolute language of "all criminal prosecutions", the court has limited the right 
of jury trial to "serious" offenses for which the defendant faces a possible 
penalty of 6 months or more imprisonment. 

The right to trial includes requirement of a speedy trial which was applied 
to the states by the G . S .  Supreme Court in Klopfer -- v .  North Carolina. The 
rationale behind this guarantee is that it prevents prejudice to the defendant, 
whose normal routine has been disrupted by the imposition of criminal charges 
and whose ability to prepare an adequate defense w-ould be undermiiied by 
delay. The right to a speedy trial only emerges when the defendant becomes an 
"accused", through formal indictment or information, or  is restrained through 
arrest and detention. 

The right to a speedy trial is relative, and delay a matter of degree. In 
federal courts, the Speedy Trial Act of 1974 provides guidelines for determining 
whether the right has been violated. In Hawaii state courts, guidelines are 
provided by Rule 48(b) of the Hawaii Rules of Penal Procedure. 

The requirement of a public trial was imposed on the states by the U.S. 
Supreme Court in - in re Oliver, and has been recognized by the Hawaii Supreme 
Court since 1906. "El m c  trial is a trial at which the public is free to 
attend,' public attendance being an important safeguard of tine integrity and 
impartiality of the courts. Judges, however; are not prevented from excluding 
persons "whose conduct or presence in the courtrooms is such that the orderly, 
fair and impartial functions of the courts a r t  affected." 

The right to an "impartial jury" is perhaps the most heavily interpreted 
aspect of the jury trial. United States and Hawaii Supreme Court decisions lead 
to the conclusion that an "impartial jury" is:  ( l j  one which reflects a fair 
cross-section of the community; (2)  one from which biased jurors have been 
removed; and ( 3 )  one which has been insulated from highly prejudicial 
publicity. 

Since 1970, the U.S. Supreme Court has been promoting 2 important 
changes in the structure and functioning of the jury: (1) reducing the number 
of jurors as a means of obtaining efficiency an economy ; (2) allowing majority, 
instead of unanimous, verdicts, as a means of reducing the time and difficulty 
of deliberations. In a series of decisions, the Court has ruled that the 
traditions of juries of 12 and unanimous verdicts are not required by the 
Constitution. Juries of less than 12 have been approved in state criminal cases, 
and in federal civil cases. Less than unanhous verdicts have been allowed in 
state criminal cases (and by implication, in state civil cases) but disalloived for- 
all federal cases. The Court has yet to decide whether a jury of less than 12 
and a majority verdict together would pass constitutional muster. - 

The Court is of the viekv that a jury of less than 12 still fulfills the 
requirements of a jury: (1) "large enough to promote group deliberation"; (21 
"free from outside attempts at intimidation"; ( 3 )  able to "provide a fair 
possibility for  obtaining a representative cross-section of :he community!'. 
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However, there is some evidence that smaller juries are less representative, less 
reliable (the more jurors, the less random error) ,  and more erratic in their 
verdicts. Roughly, the same arguments apply to the question of majority 
verdicts. 

It is also questionable whether smaller juries save time and money, or at 
least whether the savings are significant enough to warrant the change. 

A number of states have reduced the size of the jury in civil and 
misdemeanor cases, and 81 out of 94 federal districts have adopted 6-person 
juries in civil cases. But only 4 states have juries of less than 12 in major 
felony cases. The state supreme courts of Alabama, California, and Rhode 
Island have interpreted their state constitutions to require a jury of 12. 

The debates at the 1950 Constitutional Convention indicate that the 
delegates understood the jury to be a jury of 12 and that a criminal defendant 
had a right to a unanimous verdict. Court rules, of course, might permit, with 
the consent of the defendant, waiver of a jury trial, stipulation to a jury of less 
than 12, or stipulation 10 less than a unanimous verdict in all but capital cases. 
Even though assumptions about jury size and unanimity are no longer as settled 
as they once were, it would appear that Article I ,  section 11, still presumes the 
right to a jury of 12 and a unanimous verdict. 

Excessive Fines and Cruel or Unusual Punishment 

Prohibitions against the imposition of excessive fines or the infliction of 
cruel or unusual punishment limit the power of the legislature and the courts to 
impose sentences on those convicted of crimes. Proper sentencing, whether in 
the imposition of imprisonment, fine, or  a combination of these, seeks to 
accomplish the following, often inconsistent, goals: (1) retribution; (2) 
rehabilitation of the offender; ( 3 )  deterrence, both with respect to the 
convicted individual and others who might commit the same offense; (4) isolation 
of those who pose a danger to society. 

Excessive Fines. Excessive fines are specificaUy prohibited by nearly all 
state constitutions. The Hawaii Supreme Court has yet to pass on the question 
of what constitutes "excessiveness". But it has relied on the equal protection 
clauses of the United States and Hawaii Constitutions to declare unconstitutional 
a statute providing for imprisonment where the person could not afford to pay 
the fine. The Hawaii Penal Code is in keeping with this decision, and does not 
permit imprisonment where there is an inability to pap. 

Cruel and Unusual Punishment. The Hawaii and U .  S . Constitutions have -- 
similar provisions prohibiting cruel and unusual punishment. The Hawaii 
provision reads in part:  

Excessive b a i l  s h a l l  n o t  be required, nor excessive fines imposed, 
nor cruel or unusual punishment inflicted. 
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Although the Hawaii provision is disjunctive in form (cruel - or unusual), and the 
Eighth Amendment is conjunctive (cruel and unusual), the scope of the 2 
appears to be exactly the same. The Eighth Amendrr.ent protections against 
cruel and unusual punishment are also applicable to the states through the due 
process clause of the Fourteenth Amendment of the U. S . Constitution. When 
the phrase "cruel and unusuai" punishment was included in the U . S .  
Constitution, it was intended primarily with proscribing torturous and barbaric 
methods of punishment such as pillorying, disemboweling, decapitation, 
drowning, and quartering. A t  the present t h e ,  however, the Eighth 
Amendment is not interpreted in so liiiited a fashion, but rather is understood 
to reflect contemporary standards of decency and proportionality between 
offense and punishment. 

Addressirig the issue of whether the death penalty violated the Eighth 
Amendment protection against cruel and unusual punishment, the U. S . Supreme 
Court recently upheld the death penalty for murder but struck down the 
imposition of that sentence for rape because the penalty was disproportionate to 
the criiie. 

In the 1976 iandmarii case of Gregg v .  . Georwia the Court ruled that the 
death penalty "does not invariably v x t e  the Constitution" nor can its infliction 
for the c r h e  of murder be considered cruel and unusual. The Court justified 
its decision by pointiag out that the framers of the U .  S .  Constitution were wen 
aware of the use of the death penalty for murder when the provision was being 
drafted. Further, for 2 centuries, the Supreme Court has consistently 
acknowledged thzt the penaity of death for murder was not invalid per se.  

More importantly, the Court beLieved that the use of the penalty did not 
run contrary to its previous holdings that criminal sanctions must meet 
contemporary standards of decency. As evidence, the Court pointed to the 
actions of the Congress and 35 states which reenacted capital punishment 
legislation during the 4 gears preceding the decision due to an earlier 
court decision which caused these states to modify their statutes imposing the 
death penaity . 

Explicit h the G s  decision was the belief that the crininal sanctions 
must be proportioned 70 the crime. When the U . S . Supreme Court reviewed the 
use of  the death penalty in 1971 for the crime of rape of a.n adult woman, 
Coker v .  G e m ,  they declared that the inriiction of the death penalty was . . .. ~ - - 
runconstitutional stating that although "rape is without a doubt deserving of 
serious punishment. . .it does not compare with murder, which involves the 
unjustified taking of a life". Further, the Court Lniplied that the death penalty 
for rape would not meet the "contemporary standards of decency test" as 
Georgia was the only state to permit the death penalty for rape 

As important as the constitutional validity of the death penalty are the 
procedures used by the states in determining whether the penalty should be 
irnpcsed on a particular offender. The U. S.  Supreme Court has required that 
the sentencing authority's discretion, whether judge or jury, be properly 
guided and limited is the matter of whether a human &"e should be taken or 
spared. This may be done "by a carefully drafted statute that ensures the 
sentencihg authority is given adequate information and guidancei' 



Generally, state statutes have been upheld if the law provides for the 
consideration of both mitigating and aggravating circumstances as part of the 
death penalty sentencing procedure. 

The recent U.S. Supreme Court decisions interpreting the Eighth 
Amendment provide the basis for states to decide whether or not to enact death 
penalt~; legislation. For states with similar constitutional provisions or which 
rely on federal decisions to construe their own amendment, the infliction of the 
death penalty in some instances appears not to be a cruel and unusual 
punishment. State laws are subject to the U . S . Supreme Court's constitutional 
concerns regarding sentencing procedures. Currently, at least 35 states have 
enacted the death penalty legislation and in Hawali, bills have been introduced 
reinstituting capital punishment in both the eighth and ninth legislatures. 

The 1968 Hawaii Constitutional Convention specifically addressed the issue 
of capital punishment. A floor amendment was offered that would prohibit the 
death penalty. The amendment read: 

Excessive ball shall not be required nor excessive fines imposed, nor 
cruel, unusual, or capital punishment i n f l i c t e d .  (Emphasis added) 

Although the motion was defeated, it did not mean that delegates were in 
favor of capital punishment. Some of the opponents of the amendment believed 
that because state law already abolished the use of that penalty, it was 

to address the matter. 

The few states that mention the death penalty in their constitutions 
mention them in a context separate from their cruel and/or unusual punishment 
provisions. These either authorize the legislature to enact capital punishment 
laws or accord procedural protection to those accused of capital crimes, rather 
than making explicit provision for, or abolishment of, the death penalty. 

Double Jeopardy 

The Fifth Amendment of the C. S .  Constitution, which was made binding 
on the states in 1969, provides that no person shall be "subject for the same 
offense to be t ~ i c e  put in jeopardy of life or limb". Article I ,  section 8, of the 
Hawaii Constitution has an identical provision, except for the deletion of the 
phrase "Me and limb" from the end of the passage. 

The rationale for the double jeopardy provision is that the state, with its 
vastly greater resources, should not be aliowed to subject an -hdividual to the 
repeated embarrassment, expense, and ordeal of defending a charge for the 
same alleged offense. The individual should not he forced to live ir a continual 
state of anxiety and insecurity, and the state should not be permitted to 
enhance the possibility of convicting an innocent person by repeated 
prosecutions. 

Once jeopardy attaches, that is, once the defendant is put to trial, the 
defendant can ralse a double leopardy claim at a second triai even # the first 
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trial ended without a final judgment ( e . g .  a mistrial was declared). However, 
the double jeopardy claim cannot be raised where the defendant wins a reversal 
upon appeal or in certain unusual situations where the public interest in a fair 
trial requires that a mistrial be declared and the defendant be subjected to a 
second trial. Where a jury convicts on a lesser charge, the defendant is deemed 
to have been acquitted of the higher charge. Accordingly, if the defendant 
appeals a conviction and wins a reversal, the second trial must be limited to the 
iower charge. 

The doctrine of double jeopardy prohibits noz only the relitigation of 
criminal offenses, but also includes the relitigation of specific issues already 
adjudicated at the first trial. Consequently, where a factual issue that is an 
essential element of a second charge was the basis for acquittal of the first 
charge, the defendant may not be tried on that second charge. For example, a 
defendant who was charged with robbing a victim and then acquitted on the 
ground that the defendant had not participated in the event could not be tried 
for the robbery of the victim's companion. 

"Jeopardy of Life or limb" generally refers to criminal prosecutions. i t  
does not apply to proceedings that are remedial and not "essentially criminal" in 
nature. Although not usually applicable to civil trials, the doctrine may be 
invoked in civil proceedings where the stigma and loss of liberty are similar ro a 
criminal trial. 

One area of controversy in the area of double jeopardy is the so-called 
"dual sovereign" problem. Under our federal system of government, there are 2 
independent sovereigns--the state and federal governments--each responsible 
for the enforcement of their own laws. Because there are 2 sets of laws, the 
same act may produce 2 offenses. Therefore, each sovereign can choose to 
prosecute separately, under its own laws for the same conduct, and the 
defendant cannot claim double jeopardy. As a practical matter, however, the 
dual sovereign doctrine may not have as serious consequences as some fear, for 
the federal government has voluntarily refrained from reprosecution after most 
state convictions, and many states including Hawaii bar state prosecution after 
conviction by the federal government for the same criminal act in many 
instances. 

Habeas Corpus 

Article I ,  section 9 ,  clause 2 ,  of the U . S . Constitution provides: 

The Privilege of the Writ o f  Habeas Corpus shall n o t  be suspended, 
unless when i n  Cases of Rebellion or Invasion t h e  p u b l i c  Safety may 
require i t .  

The main purpose of a prisoner's petition for a writ of habeas corpus is to 
gain immediate reiief from illegal confiement. The petition tests whether the 
prisoner has been deprived of liberty without due process. The clause is not a 
iirnilation upon the states, but only upon the federal government. The clause 
carefully lists circurnsraaces which map justify suspension of the privilege of the 



writ. However, the primary issue historicaliy has been who has the power to 
suspend. In England, suspension was by parliament. A well-noted suspension 
of the writ in America was by President Lincoln in 1861. One authority has said 
that the framers of the U . S .  Constitution may have consciously omitted 
mentioning which branch of government is authorized to suspend the writ. The 
framers mag have left the question open for subsequent resolution; or,  familiar 
with the historical background of the writ, they may have understood the power 
of suspension to be a legislative one and therefore failed to indicate the 
repository of the power. 

One commentator has set forth 3 possible constructions of the clause: 

First, - it can be read to give exclusive suspension power to Congress. 
The location of the habeas corpus clause in article I lends strong 
support to this position. However, Congress is often in recess or 
adjournment; if an emergency arises which might justify suspension 
of the writ, it may be cumbersome at the very least to summon 
legislators to Washington to decide if suspension is warranted. At 
worst, the emergency may have assumed disastrous proportions before 
legislative resolution of the suspension question would be possible. 
Xanifestly, these factors militate in favor of a second construction 
granting exclusively to the executive branch the power to suspend the 
writ. The President can more conveniently and quickly make the 
factual determinations contemplated by the habeas corpus clause. 
Convenience and speed, however, can iead to arbitrariness and 
oppression if the power of suspension is lodged in the President 
alone; reposing the suspension power in Congress would provide the 
assurance of popular participation in such a grave and sensitive 
decision. A third construction is that the suspension power is 
"concurrent" as between the President and Congress, so that the 
President might act in the absence of congressional provision. 

The United States Supreme Court never has been faced with the question 
of specifying who has the power to suspend the writ. History, however, has 
shown that in time of war even justices not otherwise prone to condoning severe 
restrictions on liberty have supported the executive. 

Article I ,  section 13, of the Hawaii Constitution, drawn up by the 19% 
Hawaii Constitutional Convention and unchanged since that time, reads: 

The privilege of the writ of habeds corpus shali not be suspended, 
unless when in the cases of rebellion or invasion the public safety 
may require it. 

The power of suspending the privilege of the writ of habeas corpus, 
and the laws or the execution thereof, shall never be exercised 
except by the Legislature, or by authority derived from it to be 
exercised in sr~ch particular cases only as the legislature shall 
expressly prescribe. 

The first sentence is identical with the language of Article I, section 9, of 
the U . S . Cansii"Ltion and thus carries with IL federal judicial interpretations as 
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to when a suspension may take place. The second sentence "makes it perfectly 
clear that that power [suspension of the writ] resides in the legislature, not in 
the executive". 

There has been little controversy over, and not many proposals to 
change, this section of the Constitution. Perhaps, the most important question 
at present is the availability of habeas corpus relief in the federal courts, under 
the U . S .  Constitution, to state prisoners. Stone v .  Powell? a 1976 U . S .  
Supreme Court decision, has severely restricted the opportunities for state 
prisoners to seek redress of Fourth Amendment violations in federal court. 

RIGHTS AND PRIVILEGES OF THE ACCUSED 

Privilege Against Self-incrimination 

Article I ,  section 8 ,  of the Hawaii Constitution provides in part:  

. . .  nor shall any person be compelled i n  any criminal case t o  be a 
witness against himself. 

This provision is derived from the Fifth Amendment of the U. S.  Constitution, 
and its adoption by the 1950 Constitutional Convention was intended to give to 
this state the benefit of federal decisions construing the same. i t  was nor 
discussed at the 1968 Convention. 

The privilege against self-incrimination is found in the constitutions of 48 
states. The 2 exceptions are Iowa and New Jersey, both of which guarantee the 
privilege in statutes. Hawaii also provides for a statutory privilege against 
self-incrimination. 

Although the Fifth Amendment privilege, or a similar provision, 
previously was a part of state law in most jurisdictions, the U. S .  constitutional 
provision was held binding upon the states in the 1964 case, M a l l o y  v .  - Hogan. 

The clause "in any criminal case" of Article I ,  section 8 ,  of the Hawaii 
Constitution would seem to suggest that compelling an individual to be a witness 
against the person's self is proscribed only at the individual's criminal trial. 
The G .  S. Supreme Court, however, has held that in order to protect fully the 
rights of the accused at trial, the privilege must be extended to certain other 
proceedings. These include grand jury proceedings, police custodial 
interrogations, and even acrivities outside the criminal process, such as civiI 
proceedirgs . 

The self-incrimination provision advocated by the Model -- State Constitution 
is not limited to testimony in criminal cases. The privilege would extend to ang 
kind of hearing where testimony is given and thus comports with recent federal 
decisions. 

Until recently, a state grant of lmmunitg from state prosecution barred 
assertion of the privilege against sex--hcrimination even though the testimony 



would incriminate the witness under federal law anci vice-versa. in the 1364 
case, Murphy v. Waterfront Commission, the U . S . Supreme Court held that the 
privilege may be asserted whenever the testimony would under 
either state or federal law. The Court also explai?ed that under an 
exclusionary rule, testimony obtained in state proceedings under a grant of 
state immunity (and the fruits of that testimony) may not be used in federal 
prosecutions, and vice-versa . 

There is an important distinction between "use" irr~munity, which 
guarantees only that the testimony and evidence obtained by use of the 
testimony will not be used, and "transactional" immunity, which serves as an 
absoiute bar to prosecution of the offenses testified to. In a 1972 case, Kastigar 
v .  United States, the United States Supreme Coilrt upheld the constitutionality - 
of a federal use immunity statute. Thus, a witness compelled to testify 
subsequently could be prosecuted although no direct or indirect use of the 
witness' compelled testimony could be made. The Court warned, however, that 
even though the witness can be prosecuted, incriminating evidence must be 
secured from a legitimate source, wholly independent of the compelled 
testimony. 

Hawaii statutory law provides for the more broadly protective 
transactional immunity. however, no Hawaii case to date has addressed this 
issue. 

As to the meaning of the phrase, "to be a witness", the U. S. Supreme 
Court has limited the privilege to exridenee that is testimonial or communicative 
in nature. The privilege offers no protection against compulsion to submit to 
fingerprinting, photographing> or measurements, to write or speak for 
identification, to appear in court, to stand, to assume a stance, to walk, or to 
make a particular gesture. 

Certain documents, such as bushess records, letters, or a diary, may be 
testimonial or communicative and can be as incriminating as the spoken word. 
The historic function of the privilege has been to protect a. natural individuai 
from compulsory incrimination through the individual's own testimony or 
personal records. 

The suggestion that private papers were shielded from forced disclosure 
first was made in the 1886 case, Boyd v. United States. Since that time; the 
Court has held that the Fifth ~mendmentdoes not bar production of records not 
in defendant's possession. 

While one decision appears to recognize the incriminatory effect of seized 
documents, it nevertheless draws a distinction between the methods used to 
discover evidenee. The Court explains that the FSth Amend?ient privilege 
covers production of evidence by subpoena but not procurement by seizure. 
The Court appears to reason that a lawful search does not involve "compulsion" 
because the witness is not forced to aid in the discovery, production, or 
authentication of incr~hinating evidence. 

Different standards apply to a witness who is a criminal defendant and to 
a witness who is not; even the latter nay be a "target" witness suspected of 
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criminal activity. Where the witness is not a c r h i n a l  defendant, the U . S .  
Supreme Court does not inquire so closely into the circumstances under which 
the witness waived, o r  reiinquished, the privilege against self-incrimination. 

In a 1976 case, Garner v .  United States, which involved incriminating -- 
information on an income tax r z u r n ,  the Court held that where an ordinary 
witness, one not an accused, answers the questions of a government official, 
the witness' responses conclusively are deemed voluntary because there is  no 
inquisitorial process directed against such witness. The Court fur ther  held, 
however, that a witness may lose the benefit of the privilege without making a 
knowing and intelligent waiver. Thus l  a witness who is unaware that the 
witness can refuse to answer incriminating questions apparently cannot later 
argue for suppression of testimony on the ground that the witness did not 
knowingly and intelligently waive the privilege. 

A person has the right to assert  the privilege and remain silent without 
suffering any penalty for such silence. "Penalty" in this context means the 
imposition of any sanction which makes assertion of the privilege "costly" and is 
not restricted to a fine o r  imprisonment. 

In economic penalty cases, the threat of being fired o r  losing government 
licenses or contracts for refusal to testify compels a person to self'-incriminate. 
in a i973 case, Lefiiowitz -- v .  Turlep, the Court held that a cvitness cannot be 
forced to execute a waiver of immunity prior to testifying under the threat of 
loss of employment. In a i968 case, however, Gardner - v .  Eroderick, the Court 
held that a state employee can be fired for failure to answer questions relating 
to the performance of the employee's official duties. 

This holding by the Court apparently stands in contrast to the view 
expressed in a 1967 case, S ~ v a c k  v .  Klein, where the Court held that a lawyer 
who refused to testify at  a bar disciplinary proceeding could not be penalized 
by disbarment for invoking the privilege. The Court explained that "penalty" 
is not restricted to fine or imprisonment. I t  means the imposition of any 
sanction which exacts a price for the assertion of the Fifth Amendment. 

At common law, a confession was required to be voluntary as a matter of 
evidence law, and in a 1936 case, -. Brown v .  - M i s s i s s x i ,  this became a 
requirement of due process of law. Initially, tncisi?ons stressed the 
unreliatility of an involuntary confession, but later cases argued that the due 
process prohibition against use of an involuntary confession rests upon more 
than a desire to assure reliability. This prohibition, much like the privilege 
against self-incrimination, rests upon the premise that coercing a person to give 
testimonial evidence later used to convict that person of a crime is inconsistent 
with the required respect for that person's dignity as a human being, whether 
o r  riot the evidence is a reliable indicator of guilt.  

i n  a 1961 case, -- Cuiombe -. v .  Connecticut, the Court held that even in the 
absence of force o r  threats,  a statement i.vTrbe involuntary i f ,  considering the 
totality of the circumstances, the defendant's win  as  to whether o r  not to 
confess was overborne. It is necessary to consider the pressures upon the 
defendant, whether intentionally applied o r  not, and the defendant's own 
subjective characteristics that affect defeadarit's ability to resist .  This 



requires consideration of characteristics such as age, sex, physical health and 
strength, psychological condition, education, and prior experience with the law. 

One aspect of the voluntariness test which might render a confession 
involuntary is the promise of some benefit by a person in authority. Another 
aspect of the voluntariness test ,  deceit during interrogation, however, might 
not render a confession involuntary. 

In the landmark 1966 case, Miranda v .  - -- Arizona, the I;. S .  Supreme Court 
concluded that the traditional voluntariness test was inadequate to protect those 
accused from the subtle danger posed by custodial interrogation. It also was 
the first case to hold that the privilege against self-incrimination applied to 
police interrogation techniques. 

It may be noted that the Miranda requirements are separate and distinct 
from the voluntariness rule, although the 2 may overlap, as where both a waiver 
of Miranda rights and the statement are challenged as involuntary. 

Special problems in applying Miranda involve the concept of "custody" 
under -- Miranda, the right of the police to reapproach the defendant, and the 
prohibition against use of illegally obtained statements for impeachment 
purposes. 

Under the Miranda formulation, "custody" consists of a deprivation of 
fibei-tj-, Questioning a suspect in a police station, however, need nor: 
necessarily be custodial when the suspect remains "free to leave". Moreover, 
the Court has held that no "custody" is involved where 2 "special agents" of the 
Internal Revenue Service interviewed an individual at the individual's home and 
failed to give the Miranda -- warnings, although their suspicions had focused upon 
that person as the suspect in a tax fraud case. The fact that suspicion focused 
on the individual is not controlling. 

In a 19'75 case, Michigan v .  Mosley, the U .  S .  Supreme Court held that 
when police seek to question a suspect  concerning one crime and the suspect 
indicates no desire for a lawyer but refuses to discuss that crime, the police 
later may "reapproach" the suspect and ask if the suspect would be willing to 
discuss another crime, as long as this is done in a noncoercive manner. The 
Court did not resolve the issue whether police may reapproach a defendant and 
ask that defendant to reconsider a refusal to talk until a lawyer is present. 

Under the Miranda guidelines, if the police failed to give warnings and 
obtain a waiver, the prosecution ww!d be barred from using any statements of 
the accused, whether inculpatory or excuipatory, either in its case-in-chief or 
on cross-examination. A later case, --- Harris v .  -~ -- Kew Mork, appeared to narrow 
the scope of the exclusionary rule by allowing illegally obtained statements to be 
admitted for impeachment purposes i f  the defendant chose to testify in 
defendant's own defense. 

In a 1971 case, State v .  Santiago, the Hawaii Supreme Court rejected the 
Harris -- v. New -~ York hoidhg and applied the earlier protections secured by 
Miranda. The Hawaii Court ruled that Article I ,  section 8 ,  of the Hawaii 
-tion made statements ixadmissib!e under the Miranda rules ina~&nissible 
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for any purpose, impeachment. A t  least 3 state supreme courts have 
followed the Hawaii approach. 

Apart from the Miranda guidelines, there is the McNabb-PIallory rule,  
which provides that any statement given by a defendant in custody made before 
defendant has been taken before a magistrate, as required by Rule 5(aj  of the 
Federal -- Rules of - Criminal Procedure, is inadmissible if ,  at  the time of the 
statement, the delay had become "unreasonable". I t  is not a constitutional 
decision, and is not binding upon the states.  

The McNabb-Xallorv rule has been modified by a federal statute which 
directs that a confession made within 6 hours of arrest  o r  detention be admitted 
if found to be voluntary, despite delay in presenting the suspect before a 
magistrate. 

Hawaii has a prompt arraignment staxute which imposes a 48-hour time 
k i t  within which a person arrested must be produced before a magistrate. The 
Hawaii Supreme Court, has-ever, appears to have loosely interpreted the term 
"unlarvful detention" under that statute.  

Possible Approaches. --- The convention may wish to consider the following 
issues in the area of seif-incrimination: 

(1) Whether fingerprinting and other such identificatory 
procedures should be explicitly excluded from the scope of 
the privilege against self-incrimination. 

(2) Whether certain documents, such as business records. 
iet ters,  or a diary, shouid be explicitly included within the 
scope of the privilege, even though in the possession of a 
third par ty .  

( 3 j  Whether the Niranda -- safeguards should be guaranteed to 
target witnesses as well as  criminal defendants. 

(4) Whet.her penalties, such as loss of employment, shouid be 
specifically prohibited where a person exercises the priviiege 
against self-incrimination. 

The Rlght to Have Assistance of Counsel 

Section Ii, of Article I of the Hawaii Constitution provides that,  " [ i ln  all 
criminal prosecutions, the accused shall enjoy the r ight .  . . to  have the assistance 
of counsel for a defense. The State shali provide counsel for an Lqdigent 
defendant charged with an offense punishable by imprisonment for more than 
sixty days.  " 

The first  part  of this provision was copied verbatim from the Sixth 
sA,5mendment of the C . S .  Constitution and is thus intended to give the state the 
benefit of federal decisions construing the same language. The last sentence 



was added by the 1968 Constitutional Convention to expand the rights granted 
under previous U.S. Supreme Court decisions (see below). The right of a 
defendant to retain privately the services of counsel in criminal trials has rarely 
been a subject of litigation, and the I;. S . Supreme Coilrt has characterized the 
right as "unqualified". A "necessary coroilary" of that  right is the righr to be 
granted a reasonable opportunity to emplo?~ and consult with counsel. 

Most cases dealing with the right to counsel provision have been centered 
around the duty of the state to appoint counsel; a t  i ts  expense, to assist the 
indigent defendant. Expansion of the right to counsei in this area began 
primarily LI 1932 when the U . S .  Supreme Court in -- Powell v .  Alabama held that 
the Due Process clause of the Fourteenth Amendment required the states to 
appoint counsel to indigent defendants in certain capital cases. in Gideon v .  
Wainw*, the Court held that the states must make appointed counsx 
available to indigent defendants in ail criminal cases. Because this right was 
thought to apply only to felony prosecutions, the 1968 Constitutional Convention 
mended  section Il of the Hawaii Constitution to provide for ail indigent 
defendants "charged with an offense punishable by imprisonment for more than 
sixty days". 

In 1972, the U.S. Supreme Court in Argersinger -. v .  up Kamlin held that the 
right to appointed counsel applied to indigent defendants even in misdemeanor 
cases; where there is a possibility of imprisonment. A defendant not 
represented by counsel may not be imprisoned for any length of time. Whether 
this right presentiy extends or wili be extended to civil cases that impose 
imprisonment or to criminal cases that do not impose imprisonment but impose, 
for example, a heavy fine, is not clear. The 1968 Convention did not extend the 
right to nonimprisonment cases, possibly out of a concern over the potential 
costs of providiiig counsel for so many indigent defendants. 

In general, the Sixth Amendment right to counsel "attaches only at  or 
after the time that adversary judicial proceedings have been initiated" against 
the defendant. I t  is this point that marks the commencement of the "criminal 
prosecution" to which the guarantees of the Sixth Amendment apply. Once the 
adversary judicial proceedings have been initiated, appointed counsel is 
necessary for all those "critical stages of the criminal proceedings "where 
substantial rights of a criminal accused may be affected" and therefore vchei-e 
the "guiding hand of counsel" is  necessary to protect those r ights .  Besides at  
tr ial ,  the right to counsel has been held applicable to such "critical" stages as 
at  post indictmefit Iineups and arraignments 

These "criticai stages", however, include only those "trial-like" 
confrontations where the defendant is faced with the "intricacies of the law" or 
the possibility of being overpowered by a skilled prosecutor. For example, the 
taking of fingerprint, hair ,  clothing, and blood samples from the defendant are 
not deemed "critical" xhere the procedures are  standardized and the knowledge 
of the techniques is sufficiently available so that the government's case can be 
adequately challenged during cross-examination at  trial and by the presentation 
of expert witnesses for the defense. 

The Sixth Amendriient is  not the only constitutional provision that 
guarantees a r ight to appointed counsel, Tie right may he held necessary to 
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protect other constitutional rights o r  to insure a fair h e a r i g  as  required by the 
Due Process clause of the Fifth and Fourteenth Amendments of the U.S.  
Constitution. In addition. it is possible that the right to appointed counsel may 
be based, m some contexts, on the Equal Protection clause of the Fouteenth 
Amendment. 

The right to the assistance of counsel may be waived by the defendant if 
it  is voluntariiy and knowingly made. The accused cannot be "threatened, 
tricked, or cajoled" into a waiver. Waiver will not be lightly presumed and a 
trial judge must "indulge in every reasonable presumption against waiver", 
regardless of whether it is made at  trial o r  at  some "criticalt' pretrial 
proceeding. Furthermore, the record must show that the accused was advised 
of the right to counsel (and at  no cost if the accused was indigent) but clearly 
declined to exercise the right.  Finally, the state has the burden of proving 
that the defendant voluntarily and intelligently waived counsel. 

Although an accused was permitted to waive counsel at  pretrial 
proceedings, it  was not clear until 1975 whether a defendant had a constitutional 
right to dispense with counsel at  trial and proceed pro se ,  that is ,  self- 
representation. For Hawaii and the other states in the federal Ninth Circuit, 
the right to represent oneself was long held to be constitutionally protected, 
but this had not been universally accepted. 

In 1975, the U. S .  Supreme Court in Faretta v .  California held that the 
right of self-represenration is guaranteed by the SixTn Amendment of the U. S .  
Constitution. The Court recognized that this decision seemed to be inconsistent 
with prior decisions that declared the assistance of counsel to be essential to 
insure a fair trial. For if counsel is necessary to a fair trial, how can a 
defendant who proceeds without one be justly convicted? The Court felt ,  
ho\vever, that the founders of the Constitution placed a higher value on the 
right of free choice. 

As in other contexts, when the pro se defendant waives counsel, the 
waiver must be "knowing and intelligent". Thus;  the defendant should be made 
aware of the nature of the charges and the penalties involved, and basic rights 
should be discussed. The defendant need not have the skill and experience of a 
lawyer in order to make a valid waiver, but "he should be made aware of the 
dangers and disadvantages of self-representation, so that the record i v iU 
establish that he knows what he is doing and his choice is made with eyes 
open".  

'The right to the assistance of counsel carries with it the guarantee that 
such assistance be effective. The right to the effective assistance of counsel is 
protected not only by the U. S .  Constitution, but by tlie Hawaii Constitution as  
well 

What constitutes a denial of the effective assistance of counsel is not 
entirely clear, since the U. S .  Supreme Court has get to squarely deal with the 
issue.  Lower courts have asked whether the conduct of counsel was so 
inadequate as to render the trial a "farce!' or a "mockery of justice", which 
generaliy meant that courts would find that a defendant was denied the effective 
assistance of counsel only in the most extreme cases. Although the federal 



Court of Appeals for the Ninth Circuit (which includes Hawaii) still abides by 
this permissive standard, the Supreme Court of Hawaii has followed the trend 
followed by most of the other federal Courts of Appeals and by many state 
courts to adopt a more stringent standard: to be "effective", counsel's 
assistance must be "within the range of competence demanded of attorneys in 
criminal cases". This involves a 2-step process. First, the conduct of the 
counsel must be examined to determine whether it appears to be unreasonable. 
Second, this conduct, if it seems to be unreasonable. will be examined further 
to determine "whether counsel's action was the result of informed judgment or 
constitutionally inadequate preparation". If counsel's action, viewed as a 
whole, appears to be reasonable, or if although appearing to be unreasonable is 
the result of an informed judgment, ineffective assistance of counsel will not be 
found. 

A primary requirement of an effective counsel is that counsel "conduct 
careful factual and iegal investigations and inquiries with a view to developing 
matters of defense in order that he may make informed decisions on his client's 
behalf, . . .both at pretrial proceedings. . .and at trial". This necessarily means 
that the defendant's lawyer must be allowed adequate time to prepare for the 
trial, and under certain circumstances. the assistance of an investigator. 

A lawyer may represent 2 or more defendants at the same tune, as long as 
there is no conflict of interest between the defendants. Where there is a 
conflict of interest, the co-defendants are deemed to have been deprived of the 
effec~lve assistance of counsel, regardless of whether the defendants can show 
prejudice to their cases. 

Government or court action may also form the basis for a claim that the 
defendant was denied effective counsel. For example, gross surreptitious 
governmental infiltration ("spying") into the iegal camp of the defense during or 
in preparation of a trial may violate this right. Court restrictions on the right 
of counsel to decide when the defendant would take the stand or which prohibit 
counsel from putting the defendant on the stand, or which prohibit counsel from 
making a closing summation may be held invalid. Further, a judge's 
unwarranted remarks which demean the defendant's counsel in the presence of 
the jury may also compromise the defendant's right to the effective assistance of 
counsel. 

If a defendant's conviction can be challenged on the ground of the denial 
of the effective assistance of counsel, can a pro se defendant raise a similar 
claim? That is, where a conviction can be overturned because the performance 
of the defendant's counsel was of such a minimal quality as to deny the 
defendant the effective assistance cf counsel, can a conviction be similariy 
overturned where the performance of a pro se defendant was so incompetent a s  
to deny the defendant of a similar right? The U.S. Supreme Court has 
indicated that the pro se defendant does not have a right to effective 
representation, and so, unlike a defendant represented by counsel, a defendant 
who proceeds pro se cannot later complain of a violation of the Sixth Amendment 
right to counsel because of "bad tactics, errors of judgment, lack of skill, 
mistake, carelessness, incompetence, inexperience, or failure to prepare when 
the opportunity was available", The defendant must therefore choose between 
the assistance of counsel. who must  meet a minimum competency s tandard ,  and 
proceeding pro s e ,  which nas no minimum standard a t  all. 
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The appointment of standby counsel for those ir~digents who choose to 
represent themselves has been suggested as  a possible solution to many of the 
problems posed by pro - - se representation. Standby counsel can aid the jailed 
-hdigent defendant by making the necessary preparations for a defense ( e . g . ,  
legal research, witness interviews, etc . 3 that  the defendant ivould be prevented 
from doing. Further ,  standby counsel can help meet the problem of assuring 
the pro se defendant of an adequate defense. instead of a "sink o r  swim" 
approach, the pro se defendant ~vould be abIe to conduct a more competent 
defense with the advice and guidance of the standby counsei. The use of 
standby counsei has been recommended by the American Bar Association, 
especiailg where the trial is long or  complicated; o r  involves multiple 
defendants. No court seems to have accepted the view that  there is a right to 
standby counsei. Many courts,  however, commonly appoint such standby 
counsel; but  only in their discretion. 

Possible &roaches. .-...-A in  the area of the right to counsel, the convention 
may wish to consider the following issues: 

i i )  Whether a pro se defendant should have the right to be abie 
to adequatei:; prepare for trial,  

(2) Whether a right to standby counsel for indigent pro se 
defendants shouid be guaranteed by the Hawaii Constitution. 

. .. 
( 33  Whether a pro se defendant is entitled to certain minirnuni 

standards of competency. 

(4)  Whether the right to counsel should be expanded to other 
contexts that involve substantial detriment to the defendant 
( e .  g .  , at  civil trials where imprisonment is imposed o r  a t  
criminal trials where heavy fines are  imposed). 

Nature ~ and -. Cause of the Accusation -- 

The Sixth Amendment to the 1 i . S .  Constitution and section ll of Article I 
of the Iiawaii Constitution both provide: 

I n  a l l  c r i m i n a l  p r o s e c u t i o n s ,  t h e  accused shall enjoy the r i g h t  . . .  t o  
be informed of t h e  n a t u r e  and cause  o f  che accusation;. . . 

This provision was adopted b y  the 1950 Consritutional Convention but was 
not discussed at  the 1968 Convention. The 1950 drafters state that Article 1; 
section 11, would " g i v e  tc this State the benefit of the decisions of the Federal 
Courts construing the same language, . , , . " The United States Supreme Court 
has nor held that  this Sixth Anienchnient r ight is applicabie to the states.  

The constitutional r ight to be informed of the nature and cause of the 
accusation is linked to the statutes fixing o r  declaring the crime. The Hawaii 
Supreme Courr has held that the accusation must set  forth the offense with 
clearness and reasonabit; certiiirlty to apprise the accused of the crime of which 
rhe accused starids charged, 



When the accusation is certain, definite, and specific, the accused i v i U  be 
able to prepare intelligently the accused's defense and it-ili be able to avoid ihe 
risk of double jeopardy. 

The Hawaii Supreme Court also heid that resort to common understanding 
and practice as the standard in a penal statute is not prohibited. ?.loreover, 
statutes are  not automatically 9Lnvalidated as  vague s i ip iy  because difficulty is  
found in determining whether certain marginal offenses fail within their 
language. 

Right of Confrontation 

I n  a l l  criminal prosecutions, the accused shal l  enjoy the right . . .  t o  
be confronted w i t h  the witnesses against him . . . .  

The above provision is found in the Sixth Amendment of the U .S .  
Constitution and in section U of Articie I of the Hawaii Constitution. The Hawaii 
provision was promuIgated by the 1950 Convention but was nor discussed a t t h e  
1965 Convention. 

The Sixth Amendment right of a defendant to be confronted with the 
witnesses against defendant was held binding on the states by the U.S. 
Supreme Csiirt. The Modei -- -- State Consritution provides for a n g h t  to 
confrontation, as do the constitutions of 47 states.  The 3 states which do not 
have this provision are Idaho, Xevada, and Xorth Dakota. Scholars seem to 
agree that the drafters of the U .S .  Constitution intended it as a constitutional 
barrier against such flagrant abuses as triai by anonymous accusers. 

Where an inforinant may be the source of information giving an officer 
probable cause to arrest  defendant, the prosecution is not obligated to reveal 
the informant's identity, because the governmental interest in encouraging 
informers outweighs the likelihood that the information materially wili aid the 
defendant. But if' the informant's testimony is relevant to the issue of guilt and 
conviction, it appears that the government must reveai the informant's identity 
and address necessary to enable defendant to confront the witness. 

A defendant who disrupts the courtroom has no absoiute right to remain 
present and confront witnesses. The right of confrontation requires only that 
the triai judge use reasonable discretion in determining which means to use to 
deal with the d;sruptire defendant. 

The general rule concernirg out-of-courr statements is that  ir̂  2 perscns 
are  tried together and one has  given a confession that implicates the other,  ike 
confrontation clause bars use of that  statement* even with instructions to the 
jury to consider it only as going to the guilt of the "confessing" defendant 
Such a statement may be admitted only if the confessing co-defendant takes the 
stand and submits tc; cross-examination on the reliability of the confession. 

The confrontation clause prohibits use of out-of-court statements of 
persons nct testiiivirirr - .- unless the prosecutimi ha~s made a good-faith effort to 
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secure the attendance of the witness at  trial and failed, and the defendant has 
had an adequate opportunity to subject the witness to sufficient cross- 
examination to test  the accuracy of the statement. Where out-of-court 
statements of persons who testify are introduced, such prior statements may be 
admitted it" defendant had an adequate opportunity to test the reliability of such 
statements by cross-examination at  trial, o r  if the statement was given under 
conditions providing reasonable assurances of accuracy, such as  a t  a 
preliminary hearing. 

The Supreine Court has recognized that due process requires that the 
record of the receipt of a guilty plea affirmatively shows that the plea was 
intelligent and voluntary. I t  also must demonstrate that defendant was aware of 
defendant's rights at  trial and knowingly and intelligently waived them. These 
rights include the right to confront witnesses 

Compulsory Process for Obtaining Witnesses -. .. ~. ,,,, ~~ 

Article I ,  section 11, of the Hawaii Constitution provides: 

In all criminal prosecutions the accused shall enjoy the right . . .  to 
have compulsory process for obtaining witnesses in his favor . . . .  

Like the right of confrontatlon, this provision, derived from the Sixth 
Amendment of the U . S . Constitution, appears to have caused little controversy. 
Other than Nevada and New York, all states and the Model State Constitution -- 
have a compulsory process provision in their constitutions. 

Hawaii's constitutional provision on compulsory process has been 
implemented by a statutory guarantee of compulsory process and a court rule 
providing substantially the same. The Hawaii Supreme Court has held that a 
witness violating an order excluding witnesses from the courtroom still should 
be allowed to testify to guarantee an accused's constitutional right to 
compulsory process for obtaining witnesses. 

Companion and counterpart to the Sixth Amendment right of 
confrontation, the defendant's right of compulsory process differs in one 
significant respect.  The confrontation clause is designed to restrain the 
prosecution hy regulating the procedures by which it presents its case against 
the accused. Compulsory process, on the other hand, provides defendant with 
affirmative aid in presenting defendant's defense 

RIGHT OF PRIVACY 

The development of a constitutional right of privacy by the U . S .  Supreme 
Court began with the decision Griswold -- - v.  Connecticut. There the Supreme 
Court invalidated a state statute which prohibited t h e s e  of contraceptives by 
married couples. In subsequent decisions, a right of privacy, o r  "zone of 
privacy", has been gradually expanded to encompass 3 general types of 
interests : 



(1) The right of an individual to be free in private affairs from 
governmental surveillance and intrusion. 

(2 )  The right of an individual to avoid disclosure of personal 
matters. 

( 3 )  The right of an individual to be independent in making 
certain types of important decisions in matters relating to 
marriage, procreation, contraception, family relationships, 
and child-rearing and education. 

The first interest associated with the right of privacy--protection from 
government intrusion--is the subject of the Fourth Amendment. The 
government may not invade one's home, office, automobile, person, or effects 
without a warrant or  a determination of probable cause that criminal activity is 
afoot. 

To a certain degree, privacy is a function of being at home, and certain 
activities are permissible in the home which would be impermissibie elsewhere. 
For example, the possession and viewing of obscene materials in the home has 
been protected by the U . S. Supreme Court simply because the individual was at 
home. No penumbra of privacy, however, surrounds obscene materials outside 
the home, or the viewer when going to a local theater to watch a film with other 
consenting adults. 

The idea of the home as a special locus of privacy immune to government 
intrusion is difficult to reconcile with other decisions of the Supreme Court 
which speak of privacy as inhering in people rather than places. In Katz v .  

,- 

United States, the criminal defendant complained that evidence against him had 
bTob-d by the use of a "bugging" device attached to the outside of a 
public telephone booth. The Court upheld the contention that "reasonable 
expectation of privacy" had been violated. 

The second interest associated with the right of privacy--the right of an 
individual to avoid disclosure of personal matters--grew out of a concern with 
the gossip-mongering of yellow journalism. The conflict between freedom of the 
press and an individual's desire to avoid the public eye is still present and is 
discussed in greater detail under First Amendment Freedoms. 

But, in recent years, informational, or disclosural, privacy has taken on 
another dimension--maintaining control over the flow of personal information to 
the government. With the growth of government regulation and services, there 
is more occasion for the government to request information. With rapid 
advances in computer science, there is greater ease in acquisition, retention, 
and interagency transfer of information. If left unregulated, information- 
handling can lead to abuse: improper dissemination, for example, may result in 
the denial of employment or promotion if the information is given to someone who 
does not have a legitimate need for i t ,  or if the information is released in 
incomplete or erroneous form. 

Just as the protection of privacy has become increasiqgly important, the 
right of access to information held by the government has also become 
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necessary. Both are  a consequence of the fact that government operations a r e  
numerous, complex, and in many instances removed from pubiic s e r u t h y .  An 
inevitable conflict arises between the individual's r ight of disclosurai privacy 
and the right of public and press to have access to governmental information. 

On ihe ichoie, courts have found no constitutional Lifringenent of privacy 
when personal information is gathered by the government for a valid purpose. 
The collection and retention of even highly sensitive health and medical records 
has been permitted where the state has demonstrated a strong need. However, 
courts are receptive to "privacy" arguments as to the assurance of 
confidentiality. 

Courts have also been reluctant to find a right of disclosural privacy 
where an individual has been suspected of in\rolvement in crime (or  has been 
convicted); o r  in situations where the information is a matter of public record. 

The third aspect of the right of privacy is personal autonomy in matters 
involving family life and procreation. After Griswoid, the Supreme Court next 
had occasion to address this question in Eisenstadt -- a .  Baird. In that case, the 
Court invalidated a law prohibiting the distribution of contraceptives to 
unmarried persons. 

In Roe r7. Wade, the Court continued to emphasize the individual's r ight 
to make important decisions concerning procreat.ion, even outside the sociaily 
approved context ~f marriage. in - Roe, the Court upheld the right of a 
pregnant womar,> in consultation with her  physician, to undergo an elective 
abortion during the first  trimester of pregnancy. After the first  trimester, 
however, the state's interest in maternal health would justify regulation of 
where and by whom an abortion could be performed. Also, after the point of 
viability (24-28 weeks after conception), the state's interest in the "potential 
life" of the fetus would permit prohibition of abortion except to save the life o r  
health of the mother 

After - Roe, the trend of Supreme Court decisions has been to invalidate 
laws or  regulations which impede free choice in matters of procreation. On the 
other hand, the Court has nor required the state to subsidize the fundamental 
r ight of choice in the bearing of children. 

After the 1968 Constitutional Convention, Article I ,  section 5? was 
amended to include the underscored phrases:  

The right of the peopir to ~e secure in their persons, houses, papers 
and effects against urireasonuhie searches, seizures, and invasions 
of ~~.~ p r i v a c y  ~~~ shall not he violated; and no warrants shall i s s u e  but 
upon probable cause, supported by oath or affirmation, and 
particularly describing the place to be searched and the persons or 
t h i n g s  to be seized or the .~ comunications .. sou~ht .... to be .- interceEed. -. 

in  the debates of the committee of the whole. "invasions of privacy" was 
+ .n ,<.. dis,t..sed mainly in the context of wiretapping and electronic surveillance: a.long 
with "or the communications sought to be intercepted". However, Report No. 55 
seemed to take a broader 7ie.r ijf its applicability: 



The proposed amendment i s  intended t o  inclilde protection against 
indiscriminate wiretapping as well a s  undue government inquiry into 
and regulation of those areas of a person's l i f e  which are defined as 
necessary t o  insure "man's individuality and human dignity". 

in interpreting this provision, the Hawaii Supreme Court has yet to 
definitely commit itself to either the narrow or broad view. Part of the 
explanation may lie in the fact that the "privacy" cases which have come before 
the Hawaii Supreme Court have been both different and less varied than those 
handled by the United States Supreme Court. The vast majority of cases have 
involved either warrantless searches o r  possession of marijuana for personal 
use.  

Although the Hawaii Supreme Court has asserted that "invasions of 
privacy" was added to the constitution specifically to protect against 
wiretapping and electronic surveillance, it has on other occasions acknowledged 
that the provision was not so limited in effect, merely by considering "privacy" 
claims in other situations. The Hawaii Supreme Court has suggested that it 
might adopt a more expansive interpretation of the rlght of privacy-- 
encompassing the possession of marijuana--if Hawaii's constitutional provision 
were, like Alaska's. unitary and distinct. 

As ye t ,  individual autonomy in matters of farr~ily and procreation has not 
been eniarged into a general freedom to choose one's life-style, where life-styie 
is  the "capacity to ci-aft one's intimate, personal existence in the manner one 
sees f i t" .  Where the Supreme Court has sustained individual choice of life- 
style,  it  has been, on the whole, in the context of traditional, socially accepted 
modes of behavior. 

For example, the freedom of related individuals to live communally, as an 
extended family, was upheld in Moore v .  East Cleveland. A group of unrelated 
individuals does not have this r ight;  according to Villa= of Belle -7 
Boraas, a community may exclude such groups as  detrimental to i ts  peace and 
quiet .  

i n  the area of consensual sexual conduct, the Supreme Court has 
sustained the constitutionality of sodomy statutes as applied to homosexuals. 
The issue has not been raised in Hawaii since all forms of consensual sexual 
behavior are left unreguiated . 

In the context of politicai protest. the Supreme Court has recognized 
choices in the area of dress as  constituting "symbolic speech", deserving of 
First Amendment protection. But ,  outside of the political context, the Supreme 
Court has not acknowledged a fundamental freedom of choice with respect to 
personal appearance. 

With respect to the possession and use of marijuana, the Supreme Court 
has yet to make a definite statement. I t  has hinted that it would defer to 
legislative judgment, and give a presumption of constitutionality to statutes 
restricting the use of marijuana. However; where a state constitution includes a 
right of privacy, a state supreme court couid uphold the individual right to 
possess rnarihana for personal use 
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The Supreme Court has also yet to rule on the so-called "right to die". 
The right of privacy, with its emphasis on independent decision-making and 
human dignity, has provided a rationale for  the termination of medical treatment 
in cases ~nvolving progressive, debilitating illness or imminent death. This 
argument was accepted by the Xew Jersey Supreme Court in the celebrated case 
of in - re Quinlan. 

At present,  8 states in addition to Hawaii provide for a right of privacy. 
In 3 states,  the right i s ,  as in Hawaii, enumerated in the provision which covers 
searches and seizures. In one state,  it  is enumerated in the opening section on 
inalienable rights (comparable to Hawaii Constitution, Article i ,  section 2 ) .  In 
the remaining 4 s ta tes ,  the right of privacy is a separate provision. 

Since the right of privacy has already been considerably defined by the 
judiciary, and is one of the major new concepts in constitutional law, it may be 
important to dignify the right by giving it separate treatment. The Alaska pro- 
vision is particularly noteworthy in that it not only recognizes the right but also 
mandates the legislature to fur ther  develop i t .  

The r i g h t  o f  t h e  peop le  t o  p r i v a c y  i s  recogn ized  and s h a l l  n o t  be 
i n f r i n g e d .  The l e g i s l a t u r e  s h a l l  implement t h i s  s e c t i o n .  

~ l u m e n t s  For . and Against a Separate Righr of Privacy in 
the Hawaii Constitution 

Pro - 

(I) An essential purpose of the Bill of Rights is to create 
sanctuaries of individual behavior free from unwarranted 
governmental interference. A separate right of privacy 
would be consonant with this purpose. 

(2 )  General constitutional protection of privacy would encourage 
the courts to interpret  existing statutes and regulations that 
affect privacy with greater sensitivity to the individual's 
interest .  Present statutes regulating information-handling 
for example show some but not enough consideration for 
privacy interests 

33j A constitutional provision would give the courts a broad 
mandate to develop the righr through case law. Judicial 
definition of the contours of the right of privacy would be as 
comprehensive and effective as a right enacted by the 
legislature 

(1) A constitutional provision might generate the assumption that 
the government should exercise its power up to the b i t s  of 
+he j,di.-. vrdual's right to resist .  



(2) A right of privacy tied to a constitutional provision is 
inherently inflexible and difficult to change. 

(3) The judicial development of a right of privacy would be 
limited by the individual litigation context, by the types of 
cases which happened to come before the court. [This is 
already apparent in Hawaii case law interpreting Article I ,  
section 5.1 A more comprehensive approach by the 
legislature is necessary. 

THE INDIGEKT AXD THE RIGHT TO GOVERKMEKT SERVICES 

American rights have been historically rooted in negative claims against 
government restrictions or interference with respect to civil and political 
Liberties. The Bill of Rights has limited the power of government to act 
arbitrarily or even to act at all through such guarantees as free speech, free 
press,  and religious liberties. In recent years, the traditional conception of 
rights as encompassing only restraints upon governmental action has been 
challenged because of 2 significant developments: (1) the affirmative 
involvement of government in the provision of services that promote a person's 
economic security and weii-being; and (2j the increased use of government 
regulation designed to inhibit access to these services. 

Through a growing range of statutory enactments, states, aided by the 
federal government have increasingly become vested with the responsibility of 
providing needed services to the less fortunate. These services generally 
include basic necessities like income assistance, medical care, education, 
employment. and housing. 

Acceptance of government's role as a provider of such services is due to 
the belief that these services are vital to the livelihood of economically deprived 
segments of our society. It is now widely recognized that the inability to 
independently obtain these necessities is often the result of social rather than 
individual circumstances. 

It is the recognition of such factors that has generated publ~c  discussion 
about the possibilities of including positive statements concerning economic and 
social rights in a constiturion. Unlike the traditional rights enumerated m a 
constitution, they are positive rights because they are a claini upon rather than 
against governmen:. 

Past discussions concerning the inclusion of positive rights were mainly 
concerned with the appropriateness of including a complex economic issue in the 
constitution. When attempts were made in the 1968 Constitutional Convention to 
provide a right to economic security, several delegates expressed the opinion 
that the task of creating such guarantees belong to the legislature. Annual 
legislative sessions made them better equipped to determine the level of aid that. 
the state was capable of offering and the manner in which it should be 
provided. Those supportins an economic security right believed that its 
inclusion would demonstrate hawaii's concern for the indigent, and prohibit the 
state from providing assistance that is beiow the minimum standard of living, 
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The amendment was defeated primarily because there seemed to be no 
urgency for the inclusion of such economic rights in the Hawaii Constitution. It 
was pointed out that levels of payment were increasing, and at that time, the 
federal government had made a substantial commitment to the poor through the 
"War on Poverty". But since the 1968 Constitutional Convention, many states 
and local governments have become concerned with the perils brought by 
population growth and its corresponding effect on government-sponsored 
services. A number of laws have been implemented to control growth including 
limiting access to these services. 

In Hawaii, where the state offers many of the services of municipal 
governments, overpopulation and its correlative burden on state services have 
been identified as one of the most important and pressing problems. Long- 
range plans are being developed to provide some control over the state's birth 
rate and for dispersing the population throughout the state. Another factor, 
in-migration, has received more immediate attention. It now contributes more to 
the overpopulation problem than resident births.  One of the methods tried to 
help deter newcomers from settling is a one-year residency requirement enacted 
in Hawaii in 1977 as a condition for employment in the public sector. 

Current efforts to safeguard the poor's access to services have been 
primarily accomplished under the Fourteenth Amendment of the U . S . 
Constitution. Under the Due Process clause, the emphasis has been to assure 
that the indigent received adequate and fair treatment in the receipt of 
services. For example, should a state find that an indigent is no longer eligible 
for welfare benefits, the indigent's right to due process is violated if benefits 
are terminated prior to holding an evidentiary hearing to determine if such 
action is warranted. 

The equal protection standard has been used primarily when a 
fundamental right is violated or if a law or government practice creates a 
suspect classification. The fundamental right issue was involved in Harper v .  
Board of Elections where the right to vote was contingent upon the payment of a -- 
poll tax. a condition the Court said was unconstitutional. Laws which seek to 
exclude certain segments of the society from participating in welfare programs 
are an unconstitutional classification regarding that segment unless the state 
shows a compelling state interest. Thus, laws denying welfare benefits to aliens 
and illegitimate children have been declared unconstitutional in the absence of a 
compelling state interest. 

The equai protection standard has more recently been intertwined with 
another fundamental right: the right to travel. The freedom to move and settle 
in a place of one's own choosing without interference has long been recognized 
and protected in the United States. Although the U . S .  Constitution has no 
provision which explicitly deals with a person's right to interstate travel, 
Article 3 of the Articles of Confederation expressly provided that people of each 
state shall have free ingress and egress to and from any other state. 
Throughout the years, a number of U . S .  constitutional provisions have been 
cited as a basis for the right. 

The involvement of the right to travel with the equal protection clause is 
primarily due to the state's use of durationai residency requirements for certain 



services. in the 1963 case of Shapiro v .  Thompson, the Court held rhat the 
denial of welfare benefits to persons t z o  had not met a one-year residency 
requirement was an unconstitutional penalty on a nonresident who had exercised 
the fundamental right to travel. The Court stated that the equal protection 
standard must be used because the law created 2 classes: those who reside in 
the state for more than a year and are eligible for benefits; and those who have 
resided for less than a year and do not qualify for suck benefits. The Court 
mandated that the state must shov; that the continuance of the class is necessary 
to promote a compelling state in?erest, a burden thai the Court felt that the 
state faiied to sustain. 

Unlike previous cases invoking the right to travei, Shapiro signaled the 
U . S .  Supreme Court's willingness to strike down laws which indirectiy impinge 
that right. Along similar reasoning, durational residency requirements were 
struck down for voting and for the right of an iqdigent to receive free locai 
government-sponsored medical care in Memorial HospiLai - v .  Filaricopa County. -- 

The U .  S .  Supreme Court's holdings in these 3 cases do not appear to 
completely invalidate the use of durational residency requirements. In Shagro, 
Ehe Court stated that its holdings against durational residency requiremxts f;;r 
welfare couid not be used to the unconstitutionality of waiting periods or 
residency requirements for other services. In 1975, the Court upheld a state 
law requiring one-year residency as a condition for ob ta i ing  a divorce decree. 
Similarly, the Court upheld a state's interest in charging higher tuition rates 
for nonresidents in a state university system.. The Court also noted a 
distinction between waiting periods and continuing residenci~ laws and has 
upheld the latter. In ~ c ~ a r t h ~  v .  Philadelphia Civil ~e rv i ck  Commission? a 
municipal regulation requiring. citv-em~lovees to be residents was held to be - " 

consti6utiona~ and not in-violation of a person's right of interstate travel 

In Hawaii, there are 3 significant sources relating to the use of durational 
requirements. The Hawaii Supreme Court in 1972 declared constitutionally valid 
a statute which prohibited granting a divorce decree unless a person was 
domiciled or physically present within the state for one year before making an 
application. 

In that same year, the Hawaii court also struck down a 3-year residency 
requirement for public employment because the law created an arbitrary 
classification without a rational relationship to a person's capabilities of 
performing the task and the law operated irrationally without reference to a 
legitimate state objective. Finally, an attorney generaits opinion stated that a 
30-day durational requirement for abortion in Hawaii was invalid 

in ?vIaricopa County, the Court's decision to declare a duratioxal 
requiremenFfor free conemergency medical care unconstitutional seemed t s  rely 
more on ?he fact that a fundamental service was involved rather than the right 
to travel. Legal commentators have suggested that this may have signaled the 
Court's recognition thai basic necessities of Me like medical care are 
fundamental rights protected by the Fourteenth Amendment. 

The creation of a fundarental right to "basic" services, however, has 
consistently been repudiated by the U . S .  Supreme Court. It refrained from 
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finding a fundamental right to either housing o r  welfare in Lindsey - v .  Nomet  
and in Dandridge - v . WiZams . In Dandridge , the U . S . Supreme Court upheld a 
Maryland law placing a limit on the amount of welfare payments available 
regardless of family size. The Court acknowledged the state's power in the area 
of economic and social regulation by approving the 2 legislative purposes for the 
law--encouragement of employment and avoidance of adverse income 
discrepancies between welfare families and families of the working poor. 

Two other cases have also had a bearing on the relevance of an indigent's 
inability to afford o r  command needed services. in San Antonio independent 
School .... District v .  - - R o d x u e z ,  the Court refused to find that the state's system 
of school financing based--zn property tax deprived students in districts with 
low tax rates of equal protection. In Maher v .  Roe, the Court upheld state 
regulation limiting public subsidies to those abortions that are "medically 
necessary". 

In these cases,  the Court places the responsibility for such rights with 
the appropriate legislative bodies. The recognition that these rights are  
properly the concern of legislative authority rather than the judiciary receive 
some support in this statement about the prospect of the judiciary guaranteeing 
a right to welfare: 

Courts simply have no reliah!e way to calculate whether welfare 
benefits uitimately encourage or diminish effort on the part of a 
recipient, or how much higher welfare ievels and broader eligibiiity 
standards depress the incentives of other relatively disadvantaged 
persons to find jobs and seek training, or whether and when 
cumulative redistributive effects lessen the productivity of those 
in professional and business leadership upon whose drive and 
creativity the jobs and well-being of many others may depend,. . . 

The addition of such righrs to the state constitution may be appropriate 
only if the legislature has the authority to provide the manner in which the 
right can be asserted.  While there are no state constitutions which provide 
such positive rights,  the amendment for economic security presented in the 1968 
Constitutional Convention may serve as a model: 

The rights of the people to economic security, sufficient to live in 
digni.ty, shall not be violated. The legislature shail provide 
protection against the loss or inaaequacy o f  income and otherwise 
implement this section. 

Trial by Jury  in Civil Cases 
-- 

Article I ;  section 10, of the Hawaii Constitution provides that :  

In suits at common law where the value in controversy shall exceed 
one husdrea dollars, the right of trial by jury s h a i l  be preserved. 



T h e  Legislature nay prov~de for a verdlct by not less than three- 
fourths of the members of the jury. 

This provision is derived from the Seventh Amendment of the U . S . Constitution, 
one of the few of the first  8 amendments which are  not binding on the states. 
The right of trial by jury in civil cases is seen to be less important than the 
corresponding r;ght in criminal cases, and consequently, the U . S . Supreme 
Court has not seen fit to impose minimal federal standards in the civil area.  
Nonetheless, in Hawaii, because the state constitution and rules of procedure 
are  patterned closely after their federal counterparts, the Hawaii Supreme Court 
would find U . S .  Supreme Court interpretations of the Seventh Amendment and 
the federal rules of procedure highly persuasive. 

One difference between the Seventh Amendment and Article I ,  section 10, 
involves the amount in controversy. Where the former requires a minimum 
amount of $20, the latter has raised the figure to $100. At the 1950 
Constitutional Convention this figure was decided upon because a one-day jury 
trial cost the state at  least that  much. Although the convention wished to 
reduce the availability of jury trial, it  considered and rejected a minimum of 
$500. .4s a matter of practice, it would appear that all o r  nearly all jury trials 
involve an well in excess of either figure.  

The right of jury trial in civil cases is  iimited to suits "at common law", 
and does not extend to "equitable" proceedings such as divorce, adoption, 
guardianship, o r  probare. But in a case involving both iegai and equitable 
issues,  the right to a jury trial on the legal issues is preserved. 

Where the right to trial by jury in a criminal case can only be waived 
( i .  e .  relinquished) by the defendant with the approval of the Court, a party in 
a civil suit may lose the right to trial by jury simply by failing to ask for one 
within the applicable time limit. 

Another difference between the Seventh ilmendment and Article I ,  section 
10, is that the latter expressly permits the legislature to provide for less than 
unanimous verdicts. The legislature has implemented this provision by allowing 
a verdict to be returned when five-sixths of the jurors agree. This is in 
keeping with a trend observed by more than half the states,  permitting majority 
verdicts in civil cases. Under the Hawaii Rules of Civil Procedure, the parties 
may stipulate to a majority of less than five-sixths. 

?'he controversy surrounding juries of less than 12 has of course involved 
, as ;well as criminal, cases.  A discussion of the arguments for and against 

smaller juries can be found in the Administration of Criminal Justice. The 6- 
person jury is now the ruie rather than the exception in federal civil cases. 
Hawaii state court juries are usually juries of l 2 ,  even though both the crimiial 
and civil rules of procedure permit stipularion to a number less than 12. 

A study of the trial jury in Hawaii has recommended that the right to jury 
trial in civil cases not be changed, e . g .  : by eliminating the right in certain 
types of cases. Civii jurlj trials here are  relatively infrequent; a relatively 
small saving would be achieved by b i t i n g  the right;  there is a lack of interest 
in changing the right by judges and jurors. The study also recommends that 
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the size of the jury in civil cases not be compulsorily reduced. If it is  reduced, 
a jury of 8 could be tried on an experimental basis and the majority verdict by 
five-sixths retained. 

Imprisonment for Debt 

Article I ,  section I?, of the Hawaii Constitution, promulgated by the 1950 
Hawaii Constitutional Convention and unchanged since that timei provides: 

There s h a l l  be no imprisonment f o r  debt  

The 1950 framers explicitly interpreted this provision as applying only to 
contract obligations and not to nonpayment of fines and penalties imposed fox- 
the violation of law. 

Although the U.S. Constitution does not have any provision which 
prohibits imprisonment for debt ,  ali but 13 state constitutions contain provisions 
which, although varying in terminology and application, prohibit iniprisonment 
for debt.  The United States Supreme Court has recognized the power of the 
siate to abolish imprisonment for debt .  

The Hawaii Supreme Court never has been faced with the question of what 
is a debt within the meaning of Article I ,  section 17, of the Hawaii Constitution. 
Judicial construction nationwide, however, appears to indicate that debt within 
such a constitutional provision arises exclusively out of the power to contract. 

The consensus appears to be that constitutionai guarantees against 
imprisonment for debt have as their purpose the prevention of the useless and 
often cruel punishment of persons who, having honestly become indebted to 
another, are  unable to pay as they undertook and promised. 

In 8 state constitutions besides Hawaii's, the power of the state to abolish 
imprisonment for debt altogether is  absolute and contains within i ts  terms no 
exceptions. California's Constitution expressly includes within its bar on 
imprisonment for debt tortious acts and peacetime militia fines, and thus appears 
to be broader in scope than Hawaii's. 

Although the Hawaii Supreme Court has get to decide the scope of the 
constitutional guarantee against imprisonment for debt ,  it  did rule in an 1895 
case that under constitutional guarantees of the Republic of Hawaii imprisonment 
for debt is barred wlhere no fraud o r  crime is alleged. In 17 state constitutions 
the exception for cases of fraud as a ground of imprisonment is express.  In 
Georgia and Tennessee, where the constitutional prohibition against 
imprisonment for debt is absolute, at  least one state supreme courz opinion in 
each state has excepted cases of fraud from the bar on imprisonment for debt .  
Five other state constitutions prohibit imprisonment for debt unless there is a 
"strong presumption?' of fraud. 

Some courts have construed constitutional provisions proscribing 
imprisonment for debt as excepiing cases involving nonpayment of taxes.  Upon 



the view that the penaity of imprisonment for nonpayment of taxes or iicense 
fees upon occupations, privileges, and similar activities is imposed, not for 
refusal or inability to pay the tax, bu t  for violation of a duty imposed upon the 
taxpayer by law, the courts in some cases have held that statutes,  ordinances, 
and other regulations imposing such taxes or iicense fees lawfully may authorize 
the imprisonment of those who fail to pay. 

The 1950 Hawaii delegates resolved in floor debate that contempt 
proceedings to enforce alimony payments were not intended to be covered by 
Article I ,  section 17, of the Hawaii Constitution, and thus followed the lead of 
every state court except Missouri's at  that time. 

Possible Approaches. The constitutional convention may wish to review 
various constructions of the scope and application of the freedom from 
imprisonment for debt guarantee. 

(I) Article I ,  section 17, of the Hawaii Constitution prohibiting 
imprisonment for debt appears to apply to contract obligations 
and not to nonpayment of fines and penalties imposed for the 
violation of law. The constitutional convention may wish to 
make this restriction express,  as Missouri and Oklahoma have 
done. 

(2 )  The constitutional convention also may wish to expiore the 
question of contempt proceedings to enforce alimony payments 
as a possible express exception to Article I ,  section 17. 

( 3 )  Constitutionai revision in addition may focus on the question 
of broadening Article I ,  section 17, to include tortious 
conduct and peacetime militia fines within the proscription on 
imprisonment for debt. Article I ,  section 10, of the California 
Constitution explicitly inciudes these 2 areas within its bar on 
imprisonment for debt. 

(4) Constitutional revision may center too on the issue of 
excluding fraudulent conduct from the protections of the bar 
on imprisonment for debt.  Seventeen states already have 
written that exception into their constitutions and 5 other 
state constitutions have made exception for a "strong 
presumption" of f raud.  

(5) Finally, the constitutional convention may wish to debate the 
question of -&ether the protection of Article I ,  section 17, 
excludes irriprisonment for nonpaymenr of taxes.  The 
generally held view appears to be that "debt" under 
constitutional provisions barring imprisonment for debt limits 
debts to those founded upon o r  arising out of contract, 
excluding taxes. 
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Eminent Domain -- 

The Fifth Amendment provides in par t :  

. . .  nor  s h a l l  p r i v a t e  p r o p e r t y  be t a k e n  f o r  p u b l i c  use  x i t h o u t  j u s t  
compensat ion.  

The Vnited States Supreme Court held in 1831 that the Fifth Amendment 
restramt on the power of eminent domain is deemed incorporated by the 
Fourteenth Amendment due process clause, and hence is a limitation on the 
states as  well as  the federal government. The typical provision, found in every 
state constitution except North Carolina's, provides that private property 
cannot be taken for public use without making just compensation. 

In the usual case of the exercise of the power of eminent domain, the 
government institutes proceedings against the landowner for the purpose of 
paying the landowner just compensation for the taking of property.  This 
procedure is known as condemnation. Typically, the only issue to be decided 
by the court in a condemnation proceeding is the amount of compensation 
required. Generally, just compensation is measured by the fair market value of 
the land taken as enhanced by the and fixtures attached to the 
particular parcel. 

Eminent domain, which involves the taking of property needed for public 
use ,  shouid be distinguished from an exercise of the poiice power, which 
involves the regulation of property to prevent an owner from using the property 
in a manner that is detrimental to the public interest .  

In the mid-1800's it was recognized that exercise of the eminent domain 
power resulted in indirect or consequential losses not contemplated by the 
market value formula. A taking for a public use frequently produced 
noncompensable losses of goodwill, interruption of business, removal expenses, 
and injuries to adjoining property no part  of which was sought to be acquired. 
Finally, in 1870, a constitutional amendment was adopted in Illinois providing 
that private property should be neither taken - nor damaged for public use 
without compensation. Today, 26 state constitutions require just compensation 
when property is taken -- or damaged for a public use.  However; the 26 states 
which have the damage clause in their constitutions vary on the standards 
employed to determine what specific types of injuries require compensation. 

A few courts have defined "damaged" to include those injuries which 
would have been actionable at  common law were the damaging act done by a 
private individual. This definition involves compensation for damage resulting 
from those negligent acts o r  nuisances attributable to a sovereign. This 
standard,  however, is hard to apply. First of all, fe~w public improvements 
which daniage adjoining land have been the subject of litigation. Cases have not 
come up frequently enough to have settled the question whether such public 
acts would constitute an actionable injury ar common law. Second: some of the 
injuries from public improvements which cause the greatest hardship to 
individuals would not be actionable at  common law. 



Common law liability undoubtedly is an indication of damage. Lack of 
liability at common law, however, might not conclusively prove that there is no 
damage under the constitutional provision. 

The broadest application of the constitutional "damage" clause has been 
under the depreciation in value standard, This standard provides that any 
public use of land which causes an actual ascertainable depreciation of the 
present market value of neighboring land constitutes damage. Although this 
rule has received approval in a few cases, in most jurisdictions such a definition 
of damage has been rejected as too broad, and compensation has been denied for 
injuries which had a depreciating effect upon the present market value. 

Host jurisdictions which have adopted the damage clause have supported 
the rule that one is entitled to just compensation when one's land is damaged for 
a public use if there has heen a physical injury to the property or the property 
rights of the owner. This rule does not allow compensation where the mere 
presence of the public use devalues the adjacent land. Compensation is 
required when there has been some physical disturbance of a right, and because 
of such disturbance, the occupier of land has sustained a special damage with 
respect to the property in excess of that sustained by the public generally. 

Although the majority rule does not create an unwarranted distinction 
between those injured by private and by public improvements, as the actionable 
injury at common law standard appears to do, it has been criticized for 
arbitrarily distinguishing between an owner whose land in part is taken and one 
whose land is not taken at all. For example, if 2 persons own adjoining similar 
tracts and a railroad is constructed in such a way as to take a few inches off 
one tract and to pass just outside the other, the owner of the first tract by an 
accidental circumstance not affecting the merits of the owner's case recovers full 
compensation for the depreciation in value of the land. The owner of the second 
tract which receives almost precisely the same injury receives nothing. The 
depreciation in value rule, which does not require physical injury to property 
or to a property right, does not appear to entail such difficulty. 

Article I ,  section 18, of the Hawaii Constitution reads: 

Private property shall not be taken or damaged for public use without 
just compensation. [Emphasis added]-- 

The 1950 Constitutional Convention adopted the eminent domaii provision 
of the Fifth Amendment. Although the "or damaged" clause was considered for 
adoption at that convention, the convention rejected i t ,  feeling that the term 
"'damaged" was too vague and uncertain. 

The 1968 Constitutional Convention adopted the "or damaged" clause first 
adopted by I lL~ois in IS70 and subsequently adopted in 23 other states. 
Convention Committee Report No. 15 cited with approval a case which 
promulgated the majority rule of special and peculiar damages, but expressly 
stated that that case and other findings at the convention are intended only to 
guide the courts, not to bind them. 
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The Hawaii Supreme Court to date has not been confronted with an Article 
1 ,  section 18, "damage" claim st-here no total o r  partial taking has occurred. In 
4 cases, however, involving commercial lots where improvement and development 
expenditures and anticipated profits were sought as separate items of damage in 
condemnation proceedings involving taking of whole real properties, the court 
limited damages that couid be received. In all 4 cases it provided that the loss 
of business profits and expenses incurred only couid be considered as evidence 
in the process of determining the fair market value of the -- taken property.  

Although it is clear that a class of damages, which formerly was 
ncncompensabie, now requires compensation, the vast majority of jurisdictions 
require some sort of physical injury to property o r  property r ight ,  thus limiting 
the measure of damages that may be awarded. The physical limitation to 
application of the damage clause, however, is a product of judicial interpretation 
and not the language contained in the constitutional provision. 

While the eventual significance of Hawaii's damage clause must await 
future judicial determination, the constitutionai conventim may wish to provide 
guidance as to what "damage" is compensable and what standard of compensation 
should appiy 

Construction 

Article I ,  section 20, of the Hawaii Constitution provides a saving clause: 

The enumeration of rights and privileges shall not be construed to 
impair or deny others retained by the people. 

This section was promulgated by the 1950 Constitutional Convention but 
was not discussed at  the 1968 Convention. Standing Committee Report No. 20 of 
the 1350 Convention explained that section 20: 

[Rjepresents a general statement reserving to the people those 
rights and privileges not specifically enumerated in the Bill of 
Rights and to prevent any interpretation by the courts that because 
certain rights and privileges were not specifically ermerated, it 
was intended to deny them to the people. 

Thirty state constitutions have provisions very similar to Article I ,  
section 20, of the Hawaii Constitution and the interpretations of those provisions 
uniformly appear to represent the view set  forth by Standing Committee Report 
0 .  20. 

The language of Article I ,  section 20, is airtua!iy identical to that of the 
Xinth Amendment of the U. S .  Constitution which reads as  folloivs: 

The enumeration in the Constitution, of certain rights, shall not be 
construed to deny or disparage others retained by the people. 



Although Haruaii!~ constii,utional framers did not state that Article I ,  
section 20, of the Hawaii Constitution was adopted from the Ninth Amendment, 
Justice Levinson of the Hawaii Supreme Court has explained that Hawaii's saving 
ciause contains a similar rule of construction. The 30 state constitutions which 
have provisions similar to Hawaii's saving clause uniformly appear to recognize 
the applicability of the Ninth Amendment to those provisions. 

Aithough authorities seem to disagree on the significance of the Niir~th 
Amendment. there is  little disagreement as to the purpose of including it in the 
U. S.  Constitution. Historically, it  was included to nuliify the argument that the 
enumerated rights were iiitended to he the only rights protected. 

As for its applicability to the states,  although one commentator has 
suggested that the Ninth Amendment directly is applicable to the states,  the 
arguments against direct application and in favor of incorporation through the 
Fourteenth Amendment seem far  more persuasive. Keither the Ninth Amendment 
nor Article I ,  section 20, has been often cited in case law. In the U .  S .  
Supreme Court and the Hawaii Supreme Court, reference to these provisions has 
been made in a few cases regarding "privacy" claims. 



Article I1 

SUFFRAGE AND ELECTIONS 

The right of suffrage (also called the right of franchise) i s ,  simply 
s ta ted,  the right to vote.  In a democratic society, a citizen's main check on 
government is through the voting process. The voting process is commonly 
termed an election. I t  is here that one may directly participate in the selection 
of those who exercise the power of government. 

The United States Supreme Court ,  in Reynolds v .  Sims, observed: 

The right to vote freely for the candidate of one's choice is of the 
essence of a democratic society, and any restrictions on that right 
strike at the heart of representative government. 

Thus ,  suffrage and elections are central to the United States' system of 
representative government. 

State constitutions lag the basic framework for carrying out the electoral 
process. Major provisions deai with (1) s u f f r a s ,  the q u e s r i ~ n  of who may vote; 
and ( 2 )  elections, the process of v o t i n r T w o  other important topics are (I) 
nominating procedures, the extent to which such provisions should be included; 
a m i y n i t i a t i v e  , referendum, - and recall, 3  additional methods whereby the 
people may more actively participate in the democratic process. 

SUFFRAGE 

All state constitutions include some basic qualifications and 
disqualifications for voting. The qualifications most commonly mentioned a re :  
(I! TInited States citizenship, (2 )  a minimum age,  and ( 3 )  a minimum period of 
residency. The disqualifications most commonly mentioned include: (1) 
conviction of certain crimes, and ( 2 )  unsound mind. Additional provisions a r e  
set  by statutory lav; in some states.  

In commenting on the significance of the right of  suffrage, Justice 
Mattheivs in Yick Wo v .  Hopkins, said: 

-- 

Though not regarded strictly as a natural right, but as a privilege 
merely conceded by society according to its will, under certain 
conditions, nevertheless it is regarded as a fundamental political 
right, because preservative of all rights. 

Action ar the federal level has resulted in almost universal suffrage in the 
United States.  
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Qualifications 

(1) United States citizenship is required by all 50 states as a 
voting qualification in their constitutions. 

(2) The voting age was lowered to 18 years in all 50 states, for all 
elections, by the ratification in 1971 of the Twenty-Sixth 
Amendment to the United States Constitution. 

(3) All literacy and other tests or devices were totally suspended 
by the Voting Rights Act Amendments of 1975. 

(4) Poll tax payments and property ownership requirements are 
no longer valid constitutional qualifications for voting in 
federal, state, or local elections, due to the passage of the 
Twenty-Fourth Amendment to the United States Constitution 
and several United States Supreme Court decisions. 

(5) Durational residency requirements for voting have been 
declared unconstitutional by the United States Supreme 
Court. However, a reasonable length of time for registration 
may be imposed by the states--a period of perhaps 30 to 50 
da j ~ s  . 

Disqualifications 

Conviction of -- Crime. The conviction of certain crimes as a disqualification 
for voting is mentioned in the constitutions of all 50 states. The most commonly 
mentioned offenses include: (1) felonies--26 states, (2) election crimes--14 
states, (3) treason--13 states, and (4) infamous crimes--12 states. In most 
states constitutional provisions are supplemented by statutory law. Such 
provisions are included because it is thought that convicted criminals, by their 
conduct, have demonstrated irresponsibility and opposition to basic social 
standards. 

Typically, constitutional provisions may consist of one or both of the 
following: (1) naming of the crimes or conditions under which the right of 
suffrage is lost, and (2) provisions for reinstatement of the right to suffrage. 

Unsound Mind, Unsound mind as a disqualification for voting is found in 
the constitutions of 40 states. Such provisions consist of one or more of the 
following parts: (1) the mental conditions under which the right of suffrage is 
lost, ( 2 )  how mental incompetency is determined, and ( 3 )  when the right of 
suffrage may be restored. Similar provisions are found statutorily in some 
states. 

Some states have recently begun drives for voter registration for the 
mentalig disabled as opposed to the mentally insane. A large voter registration 
drive at one institution in New York resulted in the registration of 250 out of 
400 residents who were not severely retarded. The drive included: (1) 
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educational programs, ( 2 )  campaigning, and ( 3 )  an evening question-and- 
answer session attended by 6 candidates. 

The right of suffrage has been greatly extended in the twentieth century. 
The right of suffrage, however, is only one of the 2 halves of the American 
voting system: the other half being the electoral (elections) process. The 
electoral process can be an effective instrument of citizen control of government 
only if: (1) citizens are assured of the right of suffrage, and ( 2 )  election 
systems facilitate and encourage eligible voters to exercise their right of 
suffrage. 

Most state constitutions contail a few basic statements on the electoral 
process, and order the legislature to provide for the details of the conduct and 
administration of elections. The most common concerns expressed in election 
provisions deal M-ith administration, registration, and absentee voting. 

State constitutions usually assign the responsibility of election 
administration to the legislature. This is the approach taken in the Hawaii 
Constitution. Two current issues in the field of election administration are the 
developnient of uniform procedures and the quality of election personnel. 

Uniform procedures of election administration are important in obtaining 
equal suffrage throughout a state. In most states, however: each county and 
municipal government is given the responsibility of conducting elections. 
Without a central authority, the various jurisdictions " .  . .are often left to their 
own devices to interpret laws that may be vague or outdated.. . . This results 
in a set of ambiguous and contradictory provisions for local use."  In recent 
years, a few states have begun to shift the responsibility of election 
administration from the county to the state level. Since 1973, Florida, Georgia, 
!liinois, Indiana, Kansas, Rhode Island, Tennessee, Virginia, and Wyoming have 
acted to centralize state authority over the conduct of elections. Hawaii has had 
a centralized election process at the state ievei for many years. 

Most authorities agree that in light of recent federal legislation and 
judicial decisions, there is an obvious need for extensive training programs to 
deveiop competent and responsible election personnel. The IUinois state board 
of elections has recently developed a 10-week training course for its state 
coordinators of elections: 6 weeks of classroom work and 4 weeks of fieid work. 
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Registration 

Voter registration systems arose as a result of: (1) large increases in 
population, particularly through immigration, (2) the density of population in 
urban places, and ( 3 )  the mobility of the population. Election officials could no 
longer recognize each voter at the polls. In order to prevent fraudulent 
voting, voter registration systems developed. 

There are 2 major types of registration systems: periodic and permanent. 
Periodic systems require all voter registration records to become invalid at 
stated intervals, thus requiring all voters to re-register. Proponents of a 
periodic system maintain that such a system's records are more accurate and 
current than that of a permanent system, thus diminishing the chances for 
fraudulent voting. Opponents of a periodic system contend that:  (1) it is too 
costly, (2) it is inconvenient for the public, and ( 3 )  it is an undue burden on 
registration officials. Permanent systems require a voter to register only once; 
except for a change of residence or name, or failure to vote in a given number 
of elections. Proponents of a permanent system maintain that: (1) it is 
convenient for the voter and thus encourages voting; and (2) it facilitates 
recordkeeping because voter registers need only be updated, entering newly 
eligible voters and deleting ineligible voters, instead of completely redoing the 
register. Opponents of a permanent system contend that: (1) the chances of 
fraudulent voting are increased because the list is not always up to date. 
Voters who have died, moved away, or otherwise lost their eligibility remain on 
the list for possibly severai years, and (2j  the high mobility rate of today's 
society makes such provisions useless. 

An adjunct to voter registration has recently been considered, that is, 
mail voter registration laws which have been passed in 14 states and the District 
of Columbia. They: (I) supplen~ent rather than replace in-person voter 
registration, and ( 2 j  are administered by local officials with a state agency 
overseeing the local actions. Mail voter registration is a fairly new concept, 
thus data on its effectiveness are as yet initial and incomplete. 

Absentee Voting 

Most authorities agree that in view of the high mobility of American 
society, absentee voting privileges should be extended to all qualified electors 
who are unable to vote in person. because they are absent from the community 
o r  otherwise unable to go to the polls. Federal legislation has resulted h 
absentee voting rights for most Americans in presidential eieetions. 

Other important Provisions 

Other important provisions include: 

(1) The time of elections: A basic principle of government by the consent 
of the governed is that  elections be held regularly. Twenty-five states 
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constitutionally provide for annual or biennial general elections. Where the 
constitution does not specifically provide for general elections, the election date 
for certain officials may be stated in that section of the constitution creating the 
office. In Hawaii, all national, state, and local public officials are elected at the 
regular general election held in even-numbered years. 

( 2 )  Orderly succession - -  to office: State constitutions seek to insure 
orderly succession to office after elections by 3 major types of provisions. 
First, many state constitutions provide that the candidate receiving the highest 
number of votes shaU be declared elected. Second, some state constitutions 
specify the date at which the terms of public officials begin. Third, several 
states include provisions for the continuity of office: (A) in the event that a 
newly elected official is unable to take office at the specified date, or (B) in the 
event of absence or  disability of an elected official. 

( 3 )  The act of *: The concept of secrecy in voting was not fully 
es tab l i shedT ti;% United States until the late nineteenth and early twentieth 
centuries. The "Australian", or secret ballot, was adopted in order to assure 
that a person could vote w~thout outside pressure. Some state constitutions 
include provisions protecting voters From arbitrary arrests during the voting 
process. 

(4)  The -- ballot: The ballot is the medium on which people indicate their 
choices in an election. Issues about the ballot are centered around: (A) its 
formi (party column or office block), ( 3 )  its length (long or short), and ( C )  the 
order of names on the ballot. 

(5) The puritg of elections: The integrity of the electoral process must 
be protected  to r e t a g  public confidence in election results and to permit 
candidates and their supporters to accept defeat. Thirty-four states 
constitutionally safeguard the purity of elections. A l l  50 states statutorily (A) 
prohibit fraudulent registration and fradulent voting, and (B) regulate 
campaign contributions and expenditures in certain elections. 

(6) Contested elections: Provision for the efficient and prompt resolution 
of contested elections is an important safeguard of the purity of elections and 
the continuity of government. Only 8 state constitutions, including Hawaii's, 
contain a provision for the resolution of all contested elections. Where the 
constitution is silent, the legislature is assumed to have the power to provide a 
method for resolving contested elections under its broad power to control and 
regulate elections. 

NOMINATING PROCEDURES 

The nominating process determines which persons shall be placed on the 
ballot for election. It is thus a critical phase of the electoral process because it 
limits the range of choice open to voters in their selection of elected officials. 

The nominating process is generally considered a legislative matter. Only 
11 states have constitutionai provisions referring to primary elections or the 
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nominating process. Hawaii's Constitution does not provide for primary 
elections. 

There are 2 basic methods of nomination: (1) the convention system, and 
(2) the direct primary system. Nomination by political party convention is 
provided for in 14 states. It is not the major nominating procedure in the 
states. Direct primary systems are the major nominating procedures; they were 
developed to return the nominating process to the people. In large measure, 
they transferred control of the nominating machinery from the party to the 
state, all parties choosing candidates on the same day under the supervision of 
public election officials, with secret, standardized ballots printed at public 
expense. 

Candidates for nomination usually qualify for a place on the primary ballot 
by securing a required number of signatures of qualified voters on a petition. 
The 2 most commonly used primaries are the closed primary and the open 
primary. 

In a closed primary election, only those voters who have registered as 
members of a given party, or who declare their party affiliation when casting 
their ballots, are entitled to receive that party's ballot. Thirty-nine states 
(including Hawaii) and the District of Columbia provide the closed primary for 
state officers. 

In an open primary election, voters receive the ballots of all participating 
parties. Eleven states provide the open primary for state officers. 

INITIATIVE, REFERENDUM, AND RECALL 

Initiative, referendum, and recall comprise 3 methods whereby the people 
may more actively participate in the democratic process. Initiative and 
referendum are sometimes called "direct legislation", because they involve the 
people in the direct exercise of legislative powers. In recall. the people may 
remove an elected or appointed official from office through a special election 
called by petition. 

Initiative is the process through which the electorate, by petition, may 
propose legislation or constitutional amendments and enact tne same by direct 
vote of a majority of the people. This is done independently of the legislature, 
and thus is a direct, rather than representative, form of democracy. 

The referendum is a process whereby the electorate may approve or reject 
at the poiis an act or  constitutional amendment passed by the l eg  LS 1 ature . 
Although it is not used at the federal level for nation-wide voting, it is used by 
every state for approving or rejecting state constitutional amendments and in 
some states for approving or rejecting statutes or amendments to statutes. 

The recall is a proceaiire whereby the people may petition and vote to 
remove a public official from office. Like the initiative and referendum, the 
recall grew out of the Progressive Reform Movement 



I N T R O D U C T I O N  A N D  A R T I C L E  S U M M A R I E S  

initiative and Referendum Pro and Con Arguments - - 

The following is a summary of arguments for and against the initiative and 
referendum . 

Pro - 

(1) The initiative and referendum help to guarantee that the w i l l  
of the people and popular control shall be safeguarded. 

(2) The campaign itself will educate voters on issues of the day 
and stimulate public interest, thus being an educational and 
democratizing influence upon the electorate. 

(3 )  The provisions aid legislators by guiding them along the 
course of public opinion. If there is sufficient interest to put 
an issue on the ballot, legislators, as  representatives of the 
people, must give consideration to the issue,  

(4) Legislative stalemate and the insensitivity of a malapportioned 
legislature may be circumvented by the use of the initiative 
and referendum. 

(5) Opponents argue that the side spending the most money in 
the campaign usually wins. However, this is  also true of 
elections in general. They are  still part  of the democratic 
process and are not being abolished for such a reason. 

(6) Initiative and referendum measures on the ballot do not tire 
o r  confuse the voter; in fact, there is great voter response 
although such measures are  usually found at  the bottom of 
the ballot. 

Con 

(1) The initiative and referendum tend to lessen the legislature's 
sense of responsibility and make it hesitant to act ,  thus 
weakening the legislature. 

(2) The initiative and referendum may be taken over by special 
interest groups.  

( A )  Since large amounts of money and manpower are 
required to lalunch and carry through a campaign, it 
works mainly for large and moneyed organizations--not 
the everyday person. i t  may be added that a minority 
legislates for the majority 

(Bj I t  is a waste of public funds to hold an election that 
holds interest for only such special interest groups.  
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(3 )  The voter may be confused and burdened by the numerous 
and technical questions often asked. 

(4) The initiative and referendum do not afford the positive 
factors of legislative debate: clearing the issues,  exchanging 
ideas, and compromising. 

(5) The frequency of elections guarantee that the popular control 
shall be sustained. The people have a right to vote for those 
who will be open and in~e res t ed  iii issues of concern. 

(6) Cost considerations : 

(A)  The side spending the most money will probably win; 

(B) Elections may be tilted in favor of campaigns funded by 
large contributions to advertising. 

Recall - Pro and Con Arguments 

The following is a summary of arguments for and against the recall of 
public officials. 

Pro - 

(I) The public will not have to endure unethical, abusive, or 
incompetent officials until their terms are expired. 

(2)  Knowing that the people have the power of recall will cause 
public officials to exercise continuous responsibility. 

(3 )  The public will be more receptive to longer terms for officials 
knowing they have the power to check them with recall. 

Con - 

(1) Recall elections are  costly. They are  generally not held a t  
the same t i r e  as other elections. 

(2) As all states have provisions for removal of public officials 
guilty of improper conduct (by judicial, Iegislative, o r  
gubernatorial action), the recall is unnecessary 

(3 )  Elections for public officials are  heid often enough to allow 
voters a f i r m  control over them. 

(4) Recall allows well-organized groups to legally harass and 
intimidate public officials because recall does not endeavor to 
prove charges against officiais; it merely urges the people to 
remove them from office. 



Article I11 

THE LEGISLATURE 

LEGISLATIVE AUTHORITY 

Typical Constitutional Resrrictions - 

State legislative authority is residual; legislatures possess all powers not 
denied by the U .S .  Constitution o r  the state constitutions. Most s ta te  
constitutions contain numerous restrictions on legislative authority. Limitations 
a r e  inserted not only in the legislative article but are also scattered throughout 
the constitution. This is not the case in Hawaii. The Hawaii Bill of Rights is 
largely confined to a listing of traditional inalienable rights.  States which 
include constitutional provisions for statutory initiative and referendum Limit the 
legislature's full responsibility for legislation by permitting direct citizen 
participation in the law-making process. The widespread practice of inserting 
statutory law in the constitution through these nethods is virtually nonexistent 
in Hawaii. Finally, the doctrine of implied limitations which holds that a iegisla- 
ture  is limited to powers specifically enumerated on the state constitution, is not 
applicable in liawaii. 

Local .. ... .. and a e c i a l  Legislation Restrictions 

One common limit on legislative power--prohibition of local and special 
legislation--developed as a result of the confusion and corruption which spread 
through state legislatures during the nineteenth century.  In consequence, most 
of the states have now inserted in their constitutions restrictions upon the 
enactment of special laws. The Hawaii Constitution prohibits special legislation 
in 2 areas:  (1) the passage of laws relating to political subdivisions; and (2 )  
with the exception of transfers,  power over the lands owned bj7 or  under the  
control of the State and its political subdivisions. Where such restrictions on 
special legislation have been imposed, the major problem has been in determining 
when a general law is applicable and who is to resolve, finally, whether o r  not 
such a general act is or  can be applicable. 

Constitutional Restrictions on Fiscal Authoritv 
~ - 

An effective legislature requires an effective legislative fiscal process. 
The range of legislative fiscal duties and performance is not uniform, bur 
generally they include: (1) budget,  ( 2 j  revenue review and enactments, ( 3 )  
cost input of proposed legislation, (4) longer range financial planning, and (5) 
post enactment review for legal compliance, actual performance, and intent.  
Constitutional restrictions on legislative fiscal authority vary from minimal to 
extensive. The fiscal authority of the Hawaii legislature is largely free of the  
common constitutionai restrictive provisions affecting other s ta tes ,  such as  
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establishirg maximum tax rates ,  specifyirg uniformity, earmarking revenue 
sources for special funds and requiring approval to borro5v by popular 
referendum. Fiscal authority is restricted by the use of special funds because 
ordinarily the legislature may not allocate such funds for purposes other than 
those specifically designated in the creation of the special funds.  Earnlarking is 
a device which dedicates revenue from a specific tax to finance particular 
government functions. Earmarking, as a feature of state revenue systems, has 
been defended on the following grounds: 

(1) I t  requires those who receive the benefits of a governmental 
service to pay for i t .  

( 2 )  It assures a minimum level of expenditures for a desired 
governmental function. 

( 3 )  I t  contributes stability to the state's financial system 

(4) It assures continuity for specific projects 

(5) I t  induces the public to support new or increased taxes 

The device has been criticized on the following grounds: 

(1) It hampers effective budgetary control 

( 2 )  I t  leads to a miscalculation of funds,  giving excess revenues 
to some functions while others are undersupported. 

(3 )  I t  makes for inflexibility of the revenue s t ructure ,  and 
reduces the legislature's ability to respond to changing 
conditions. 

(4) I t  tends to retain provisions after the need for which they 
were established has passed. 

(5) It infringes on the policy-making powers of the executive and 
legislative branches, because it removes a portion of 
government activities from periodic review and control. 

Hawaii has no earmarking specified by the Constitution, but the 
legislature has dedicated certain taxes through statutory provisions. 

LEGISLATIVE-EXECUTIVF; RELATIONS 

Impeachment 

A method by which the legislature may remove executive o r  judicial 
officers is that of impeachment. Since the impeachment procedure is essentially 
judicial in nature,  the power of impeachment is  considered as  a judicial power of 
the iegislatures. The hpeackment process provided in most states involves 2 
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distinct steps:  ( l j  the preferring of charges by the lower house of the 
legislature, and ( 2 )  the subsequent trial of those charges by the senate sitting 
as an impeachmentcourt. Usually the grounds upon which impeachment charges 
may he based are  prescribed by constitutional provision, though in a few states 
they are  not so stipulated. The Hawaii Constitution specifically grants the 
senate power to t ry  impeachments only in cases involving the governor and 
lieutenant governor; the procedure for trying other appointive officers shall be 
provided by 1%'. Several authorities feel tha'i the power of impeachment does 
not serve as an important means by ikchich rhe legislature is able to oversee the 
executive because it is an extreme measure reserved for extraordinary 
situations rather than ordinary use.  Others,  however, consider impeachment a 
useful device to have available particularly for those instances where public 
officials may be so powerful as to effectively block court action against 
themselves. 

Veto 

Legislative authority is affected by the power of the governor's veto. 
Most students of government feel that the check and balance theory of 
government requires a strong veto power by the governor. Two steps in the 
veto procedure are of importance to legislative power--the legislative vote 
required to overturn a veto, and the ability of the legislature to reconvene after 
adjournment to reconsider measures vetoed a t  the end of the session. 
1,egislative power is diminished when the governor's veto is absolute. This 
happens when the governor vetoes measures after the legislature is unable to 
reconvene to consider the vetoed measures. In addition to the proportion of 
legisiators necessary to override the governor's veto, the ability of the 
legislature to meet for reconsideration of vetoed bills o r  items affects legislative 
authority. In those states where the legislature does not have the power to 
reconvene itself, the governor's veto after adjournment becomes absolute. 
Hawaii does not permit the governor a pocket veto, whereby a bill dies if the 
governor does not sign it within a given number of days. 

Sessions 

.4ll state constitutions permit the governor to call the iegislature into 
special session. Xany persons contend that the Iegislature should also have this 
power. If the legislature cannot call itseif Lrto session and must rely solely 
upon the governor, it may be argued that the legislature is not equal to o r  
independent of the other 2 branches of state government. A fur ther  limitation 
may occur if the legislature cannot determine what items to consider in the 
business transacted during a special session. It appears that in Hawaii the 
legislature and the executive share the authority to call the legislature into 
session and to determine what matters are in need of immediate legislative 
attention 
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Executive Oversight 

Equally important to the legislature's role as policy-maker is i ts  function 
of overseeing the implementation of its policy. The oversight function consists 
of a variety of activities such as requiring reports by administrative agencies, 
investigations, fiscal procedures, review of budgets and administrative rules,  
and approval of appointments and removals. Oversight activities can serve 3 
purposes from the point of view of the legislative branch: 

( i )  Oversight provides a mechanism by means of which the 
legislature can test  and attempt to secure compliance with 
legislative policy. 

(2 )  Oversight affords an opportunity for the legislature to 
evaluate and assess legislative policy, indicating areas where 
there are  differences between expected and actual 
performance. 

( 3 )  Oversight activities permit the development of relationships 
between legislators and admiqistrators so that there can be 
reciprocal and sustaining support for public policy. 

Most iegisiatures do not effectively exercise oversight of the administration, 
largely because of constitutional restrictions on length and frequency of 
sessions, high legislator turnover,  and poor staffing. An example of oversight 
is legislative review of administrative rules which occurs in about one-half of 
the states.  Hawaii has no such review but checks on the rule-making powers of 
state agencies have been statutorily provided by (1) requiring gubernatorial 
approval of the adoption, amendment, o r  repeal of rules; and ( 2 )  establishing 
procedures for obtaining a judicial declaration as  to the validity of an agency 
rule. Certain types of legislative review of administrative rules and regulations 
have been questioned in some jurisdictions as a violation of the separation of 
powers concept. 

Separation of Powers 

Legislative review of rules is part  of the larger question of legislative 
control of the executive. To approach the constitutional question as purely one 
of separation of powers to be resolved by a precise demarcation of iegitimate 
legislative and administrative spheres is fruitless. They can never be totally 
separate and distinct. Either extreme of keeping the legislature out entirely o r  
involving it intimately with the administrative process violates the doctrine of 
checks and balances and does not appear to promote the public welfare 
Effectiveness may be better achieved through increased legislative interest and 
adequate staff rather than upon adoption of formal powers. 
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Bicameral or  Unicameral 

A central issue concerning legislative s t ructure  is whether the legislature 
should be composed of one or  2 chambers. Many believe that the choice iviLl 
greatly affect how the iegisiature performs its duties. The legislature should 
represent the people and enact the will of the majority with due regard for the 
state's minorities. In considering the arguments for and against bicameralism 
and unicameralism the question may be rephrased as "Which system i v i U  enable 
ihe legislature to best  accomplish its work?" 

Unicameralism and bicameralism have been considered before in Hawaii. 
In 1967, a Citizen's Committee to Advise the Senate on Legislative Process was 
appointed to determine how the legislative process in Hawaii could be improved. 
The committee recommended that bicameralism be retained in Hawaii's s ta te  
legislature. Although the committee recommended that  the bicameral legislatiye 
structure be retained, it  also recommended certain modifications in view of 
prevailing criticisms. The committee believed that many of these recommmda- 
tions for modification couid be met by current  legislative practices. The 1968 
Hawaii Constitutional Convention also spent time deliberating the issue of a one- 
or  two-house legislature and produced a listing of the claimed strengths and 
tvesknesses of the 2 systems. The main strengths of unicameralism were seen 
by the convention as :  

(1) A sitnplistic legislative s t ructure;  

(23 Decreased costs because of fewer legislators and support 
services ; 

( 3 )  Increased legislative visibility and accountability; and 

1 )  A decrease in the power of political parties 

Bicameralist arguments centered on the two-house legislature providing: 

(1) Better representation; 

(2; Greater difficulty for interest groups o r  individuals to control 
2 houses; 

(3 Greater opportunities far  intense scrutiny of legislation prior 
to enactment; and 

(4)  A much better record than Nebraska's 40 >=ears of 
unicameraiism since it has successfully operated in Wawaii for 
over 70 years.  

Advocates of both systems agreed that the quality of legislation and the 
effectiveness of the state legislature is dependent upon the type of people the 
legislature is able to att:-act. 
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With respect to the debate on bicameralism and unicameralism it appears 
that (1) to discuss unicameralism Nebraska must be used as the state operational 
example; and that (2) it may not be so much a question of unicameralism vs.  
bicameralism, but rather, a question of what is to be achieved through the 
legislative process and if it is legislative structure alone which best accomplish 
these ends. 

In carrying out its deliberative function the legislature must identify the 
major issues of state affairs, sort out the conflicting claims presented by 
constituents, interest groups, and executive agencies, and arrive at a set of 
decisions for the state. The quality of the deliberative process is thought by 
many observers to be significantly influenced by utilizing either the bicameral 
or unicameral legislative structure. The many arguments raised for a one- or 
two-house legislature have focused mainly on (1) checks and balances in 
deliberative legislative functions; (2) effective representation; (3)  visibility and 
access to legislative operations; and (4) cost and efficiency. 

Legislation must be carefully conceived, technically sound, and insulated 
from the temporary pressures of popular passions and impulses. Traditionally, 
this goal has been sought by building a system of checks and balances into the 
legislative process. Proponents of unicameralism claim : 

(1) The Nebraska experience has demonstrated that procedural 
safeguards can he devised in the single-house structure to 
assure careful deliberation and ample t h e  for debate before 
the vote is taken. 

(2) In the bicameral structure many bills passed in one house are 
received in the second house so late in the session that it is 
impossible to give them more than perfunctory consideration. 
Furthermore, bills are often passed without careful 
consideration in one house on the assumption that the second 
house will give more intensive review and this expectation is 
not always realized. 

Bicameralists assert: 

(1) A two-house legislature with a duplicate committee system 
assure that careful deliberation will be given to legislation. 

( 2 )  The problems presented by the end-of-session rush for 
adequate consideration may be exaggerated. In Hawaii, final 
dates for action on legislation have been established at least 
within 7 days after the opening of the legislative session. 
These dates require legislators to consider iegisiation before 
bill deadlines and reduces the number of b a s  which may be 
considered at the end-of-session. 

The issues considered and the decisions reached in the deliberation 
process must be representative of the interests and desires of the people. 
Unicameralists argue that: 
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(I)  The utility of the bicameral system as  a device for 
representing geographical areas has been negated by the 
U . S . Supreme Court apportionment decisions. The Court 
said in -. Reynolds . - v .  - Sims, "the weight of a citizen's vote can- 
not be made to depend on where he lives. Population i s ,  of 
necessity, the start ing point for consideration and the 
controlling criterion for judgment in legislative apportionment 
controversies". 

( 2 )  Since each chamber of the legislature must be apportioned on 
the basis of population a second chamber is no longer needed 
to assure adequate representation and would be superfluous 
for this purpose 

Bicameralists contend: 

( I )  Although the Reynoids v .  Sims case is often used as 
unicameralism's strongest argument, the same decision equally 
contains the strongest argument used for bicameral pro- 
ponents where the E .  S .  Supreme Court explicitly rejected the 
suggestion that it  was making bicameralism obsolete. 

( 2 )  In any districting, geographical features are bound to cause 
some inequities in population among districts.  Where there 
are 2 houses, an area that is somev;hat underrepresented 
one house may be given a compensating advantage in the 
other .  Not only can bicameralism establish a more complete 
scheme of representation, it  also permits a state to add a 
variety of dimensions to its representative system. In all 
states the lower house is larger than the upper ,  and by size 
and number, its members represent smaller constituencies. 

Visibility and access to governmental operations are  usually discussed in 
the same context as responsiveness and accountability and,  in fact ,  are actually 
methods by which the larger goals of responsiveness and accountability are  
sought.  irnicameralists claim : 

(1) A single house is more responsible to the voter because the 
legislative s t ructure ,  being simpler, is more visible to the 
voter and more easily understood. 

-. 
( 2  1 he unicameral struclurc: facilitates the work of the press  in 

keeping the voter informed. 

Ri;.ameralisis argue: 

ii) Since the bicameral system has been the traditional legislative 
form, its operations are  famiiiar to and understood by the 
people: thereby permitting the electorate io exercise greater 
control. 
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( 2 )  Procedural rules rather than legislative s t ructure  are more 
important in making the legislative process visible and 
comprehensible to the people. 

In view of the rising cost of government and recent fiscal problems 
confronting states and municipalities across the nation, the unicameralist's 
argument of cost and efficiency has gained attractiveness due to the following 
points: 

(1) The procedural delays and duplication of the dual committee 
system are  e lhihated and the rivalry between the 2 houses, 
often resulting in deadlocks, are removed. 

(2) With leadership concentrated in one house, legislative 
business is conducted in a more orderly fashion and effective 
working relations between the executive branch and the 
legislature can be achieved. 

Bicmeralists argue that efficiency is dependent upon factors other than 
structural  form. 

(1) Such devices as  a legislative council, bill drafting services, 
electronic equipment, committee systems, and other 
mechanisms of internal control can produce efficient legis- 
lative operations. 

( 2 )  The expense and inefficiency of the conlmittee system can be 
corrected by the establishment of joint committees with 
parallel functions in each house and a joint rules committee 
for coordinated management of the legislature. 

OTHER STRUCTURAL CONSIDERATIONS 

Size 

Determination of what the proper size of the legislature should be has not 
been solved in a satisfactory manner. There seems to be no pattern in the size 
of legislative assemblies, except that the senate is smaller than the loiwer house. 
As a genera: guiding prhciple ,  i t  has been suggested that a legislature's 
membership should be large emugh  so that the major interest groups within the 
state may he represented? yet not so large as  to be unwielcly in its action 

Sessions 

The state legislature is the only branch of state government limited by the 
state constitution in the way it can schedule its business. But the trend moves 
toward fewer and fewer restrictions. There are  several reasons for reducing 
restrictions on sessions : 
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(1) Social and economic problems a t  the state level demand faster 
legislative action. 

( 2 )  Demands for action on social and economic problems show no 
signs of decreasing. 

( 3 )  It is extraordinarily difficult in those states restricted to 
meeting only once every 2 years for the legislature to predict 
revenues and expenditures for a 2-year period. 

There are  2 interrelated issues crucial to the discussion of legislative sessions: 
their frequency and their duration. The issue of frequency centers around the 
debate between advocates of annual and bienniai sessions. The issue of 
duration revolves around the question of whether a constitution should place 
limits on the length of legislative sessions. Advocates of biennial sessions argue 
that :  

(1) Persons in favor of biennial sessions feel the quality of 
legislators may be better because some of the state 's  best 
citizens, ~vho mag be too busy to meet the time demands of 
legislative service each year,  might be willing to give time 
every 2 years.  The biennial system, it is said, allows 
legislators time to meet with the voting public. 

(2) In addition, the tbie between biennial sessioils allows better 
performance of between-session studies and other inter& 
work. 

Advocates of annual sessions argue that :  

(1) many believe that the balance of power of the governor and 
the legislature may be threatened, because the legislature is 
not a continuous body and it is more dependent on the 
executive branch of government. Annual sessions tend to 
overcome this imbalance. 

(2) Annual sessions allow the budgeting and legisiative process to 
be more responsible to react to changes because of inflation, 
population shifts, the expansion of government functions, 
and unforeseen emergencies, which can occur every year. 

Although the major issue in the frequency of legislative session is biennial 
versus annual sessions, severai other alternatives have been tried,  including 
unlimited biennial sessions, alternating budget sessions, and split sessions. 
llosi siates that have tried these other forms have rejected them in favor of 
annual sessions. 

Proponents for removing consLitutiona1 limitations on the duration of the 
legislative session contend that :  

( I )  Limitations encourage militant minorities to resort to delaying 
tactics to thwart the wi l l  of the majority 
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(2) Hasty and inadequate consideration is given "must" b i l s  that 
pile up a t  the end of the session. 

Those who advocate the retention of constitutional limitations on session length 
argue:  

(1) Unlimited sessions would produce more legislation and extend 
government activities into new areas of daily life. 

(2) Unlimited sessions isould invariably lead to increased salaries 
for the legislators. 

Continuity 

Many observers feel that the legislature's problem with lack of time is 
closely related to the lack of continuity from session to session. Much of the 
legislative progress made during a general session is lost in the intervening 
budget session o r  nonlegislative year in the biennial s ta tes ,  committee 
investigations are not complete, and with the high turnover of legislators, 
experience is lost. Methods for increasing continuity are  (I) lengthening terms 
of office, ( 2 )  establishing legislative councils, ( 3 )  providing for interim 
committees, and (4) relying on technical assistance from research staffs.  

LEGISLATIVE PROCEDURE 

I t  is essential that the legislative process be governed by rules ensuring 
stability, order ,  and predictability. Bills must be considered in a public and 
orderly fashion; majority must prevail, and safeguards must be imposed 
against arbitrary action. Although the need for rules is clearly recognized, the 
extent to which such rules shouid be fixed in the state constitution rather than 
being left for the legislature to establish and modify as the need arises con- 
tinues to be a subject for debate by both legislators and students of 
governinent. Constitutional limitations on legislative procedure are  found in 3 
principal areas:  (1) the form of enactments, (2) the general process of legisla- 
tion, and ( 3 )  the functioning of committees. 

The constitutions of 41 s ta tes ,  including Hawaii, provide that each bill 
must be confined to a single subject. ii'hiie most authorities are in agreement 
with the purposes of' the single-subject rule,  they are  of the opinion that 
legislation produced by this requirement and the obstacle presented against the 
codification of state laws makes the inciusion of this provision highly 
questionable. Other criticisms are that. it provides greater opportunity for the 
exercise of the governor's veto and a fertile ground for litigation. The title- 
subject rule provides that only the subject expressed in the title can be 
contained in the act .  The purpose of the rule is to enable legislators to rely on 
the titles of acts* inform the public of the general nature of the legislation 
concerned, and to correct other similar abuses. Although the purposes may be 
desirable, many authorities find that the dangers of invalidating sound legis- 
lation on such a technicality are sufficient to war ran t  constituriona; exclusion 
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ti.>. -. '; ,e+;iij anks among the top 12 states in the nuniber of bills introduced 
each st~ssion.  The most effective and binding procedure for limiting the number 
of hills \cc?u:ci be a constitutionai amendment. Presently, Hawaii provides no 
limit,- ,, '. ;on on the number of bills to be introduced. Arguments raised in support  
of limiiing bii! introduction: 

(1: Fiscal consideraticans ; paperwork, and the printing and 
distribution of a large number of bills place a drain on the 
stare's fiscal resources 

( 2 )  .A reduction in the number of biils prepared for introduction 
would result in the increase of qualiry of those bills i\-hich are 
introduced because legislators and staff iiol-kers can then 
focus i n  fewer bills, and this LI tu rn  would lead to better  
laws 

Arguments in opposition : 

( l j  Iiestrictions on bill introduction is a limitation on the 
legislative process and on the citizen's r ight of representation 
in the  legislature. 

( 2 )  Greater hardship may be Laposed on the member.: of the 
minority party than on those of the majority par ty .  The 
idcas of +"A ..., T'rfi-. .,: ,,,:ty parry would be restricted pro rata ti? 
the number of melnbers they have,  ra ther  rhan by t.he number 
of ideas ihey may advocate: and even though they may have 
as manv ideas a s  the majority par ty ,  they can only put 
Corrk..;ird the: amount, :is limited 

illliiough i ts  in~porl.ante i-aries froin st.atti to s ta te ,  committee pi-ocedure is 
one? af the cjverail significant steps in the legislative process. In Hawaii, 
cornmir.tee p rocedur i :~  are established by rules of both houses of the  legislature. 
Some experts believe that sinct  committees form the hard core of iegisiative 
organization and are of paramount L7iportance in the law-making process,  there 
shcjuid bi some provision for legislative committi:es in the state constitution. Of 
prixcipai concern in many stat.es has been a i:ommit:ee's ability to thwart the will 
of the majoriiy by refusing to repar t  out a bill; to inadeiluately prepare and 
I~).dkjv.. iit:iie . committci: hearings; and the failure of the committc?e to record i ts  
pro(:c:edings and the votes cast by its members 

3 major c~ues~ ion  o~nc i>rn ing  legislative conipensation is  whether the 
;in:i;unt of' compensation shcuid he fixed b y  the constitution. Presently, in 9 
states legislative compensaiion is SO fixed, although in some of these states 
benefits and expenses may be raised. Another question is whether 
i;onstiiu:.ii?nal previsions i s  : i e~ i s i a tu re  increasing i r i  orwn salaries should 
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also apply t.o expenses? Although Hawaii's Constitution explicitly covers 
salaries : there is no similar provision concerning expenses. Therefore, 
legislators can legally raise the amount they receive for expenses and make the 
change effective immediately. In 1968, the Hawaii Constitution was amended 
prohibiting a change in salary from applying to the legisiature that enacted the 
change. Another constitutional issue is the method used in compensating 
legislators. 'The basic compensation of legislators is computed in one of 2 wags: 
per diem (a daily ra te)  o r  an annual (lump sum) salary. Hawaii's Constitution 
provides that unless the legislature enacts laws changing a member's salary,  
each legislator shall be paid $12,000 each pear.  In general, it  appears that the 
legislators on the daily pilin are paid less than those on an annual salary. 
Furthermore, it appears that annual salary stares provide higher compensation 
to their legislators 

Another issue is whether the legislature or  a compensation commission 
should set legislative salaries. In the 1968 Hawaii Constitutional Convention, the 
Constitution was amended lo provide for a commission on legislative salary to 
suggest salary changes. The purpose of the commission was to remove any 
burden of self-interest on She par t  of the iegislature. Many people question the 
wisdom of allo-wing legislators lo set  their own salaries because of the possibility 
of abuse.  In 1975, the Hawaii commission on legislative salary,  recommended a 
salary of $17,000 for each member of the legislature. Although bills were 
introduced regarding increases in compensation none was ever enacted into law. 

Finally, the level of salary underlies ail the issues mentioned and must be 
discussed. Traditionally, state legislators have been among the lowest paid 
public officials in government. Some authorities believe legislative salaries are 
inadequate to attract  competent people and that they are too low for many people 
to afford t.o serve.  Others believe that legislators deserve an executive salary 
since they are elected by the people of the s ta te .  iZcross the nation legislative 
salaries vary greatly. Lairmakers in New York are  paid $23,500 a year ,  in 
California $21,000 a jrear, and in Illinois $20,000 a year .  By contrast ,  New 
Hampshire, Sorth Dakota, and Rhode island aniiually pay their legislators $100, 
$150, and $300, respectively. Lawmakers' annual saiaries exceed $10,000 in only 
12 s ta tes ,  and in 25, the pay is $5,000 o r  less. In addition, the cost of living 
has risen during recent years almost as rapidiy as compensation, and the 
amount of time legislators must devote to their elected duties has increased by 
more than one-third since 1964. Establishing compensation rates for legislators 
has beccme a i:omplex and controversial matter. This problem is also 
compounded by the fact that most legislators must adjust their own salaries. As 
job responsibilities and time demands increase in addition to the ircrease in the 
cost of living, legislators feel that their compensation is not commensurate with 
the ciemands being placed on them. At the same time, taxpayers often are 
critical of pay increases for legislarors. During rimes when the economg' is not 
runriing a: its best ,  iegisiarors r-un the risk of voting themselves out of a job 
when they :ipprose their oicn pay raises.  

In addition to their annual salary,  each legislator receives an allowance 
for personal expenses, travel expenses, and lodging when on official legislative 
business. 
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Conflict of Interest ~ 

Conflict of interest is the term applied to that area of governmental ethics 
where conflict between an official's independent public decisions and a private 
gain--a gain not shared by the general community--might occur. State legis- 
lators find themselves confronted with perhaps more potential conflicts between 
their public and private int.erest than any other public official. This is so 
because of the part-time nature of a legislator's job and the low salaries they 
receive, which forces them to find employment elsewhere in the private sector.  
Some of the major areas of conflict of interest are:  (1) assistance to private 
parties; ( 2 )  self-dealings; ( 3 )  augmentation of income by private parties; and 
(4) post-employment restrictions. 

Some states such as California, Florida, Louisiana, and Michigan 
specifically provide constitutional provisions requiring the enactment of 
legislation prohibiting conflict between public duty and private interest of 
members of the legislature. Hawaii's Constitution requires the enactment of 
conflict of interest legislation 

Lobby Regulation 

There is probably no aspect. of legislative life more difficult to deal with 
than the intricate relationship between legislator-s and the representatives of 
private interest groups or lobbyists. Thus ,  the principal aim of lobby 
regulation. whether by constitutional provision or statutory law, is to correct 
the abuses of pressure group influence while preserving the right of various 
social and economic interests to be represented. The primary reason given for 
including provisions in a constitution is that the legislature may be too 
influenced by lobbyists to legislate effectively for lobby controls. The 
argument against inclusion is that  such provisions can act as heavy-handed 
restrictions, severely crippling a valuable element of democratic representation. 
Most of the constitutional or statutory provisions impose one o r  more of 3 types 
of provisions : 

(1) Requiring the lobbyist o r  employer, o r  both, to register with 
some state agency; 

(2) Requiring the lobbyist or employer, o r  both, to file at  the 
close of each session verified accounts of their expenditures 
for legislative purposes ; and 

( 3 )  Prohibiting the employment of lobbyists under agreements 
which make their compensation contingent upon the success of 
their efforts 



Article PIP 

REAPPORTIONMENT IN HAWAII 

The problems involved in reapportionment are  basic to the character of 
democratic government. The method of apportioning the number of elected 
officials and dividing political units into districts provides the framework for the 
selection of elected public bodies. In the last 15 years ,  no par t  of the 
representative process has undergone more rapid change than this aspect of 
selecting elected officials. Since 1962, the courts have required revolutionary 
changes in the standards used for apportioning elected public bodies 

Apportionment can be defined as  "the division of a population into 
constituencies whose electors are to be charged with the selection of public 
officers". Generally, this involves 3 basic s teps:  (1) the definition of the basis 
of representation--people. governmental unit .  special interest groups,  e tc .  ; ( 2 )  
the delineation of the geographic area from which elected officials are to be 
selected; and ( 3 )  the allocation of available representative seats the 
districts established. United States Supreme Court decisions since 1962 have 
held tha t ,  as a constitutional requirement, all states and local governments must 
use some type of population as the basis of representation, and that 
representatives must be allocated among districts of substantially equal numbers 
of people. 

State and local government apportionment plans which grant 
representation to geographical areas o r  political subdivisions without regard to 
the equal population principie enunciated by the Court are now unconstitutional. 
In recent years.  the courts have applied the equal population principle to almost 
all types of popularly elected public bodies, including the U. S .  Congress, state 
legislatures, city and county councils, and school boards. Since the initial 1962 
decision the preponderance of apportionment controversies has involved state 
legislatures. An appreciation of the constitut.iona1 principles established in 
those cases provides a background for understanding their application to other 
elected officials 

Judicial Background and Legal ... Considerations ~ 

In reviewing a state 's  legislative apportionment plan,  courts "must of 
necessity consider the challenged scheme as a i.;hole in determining whether the 
particular state's apportionment plan, in its ent i re ty ,  meets federal 
constitutionai requisites. It is simply impossible to decide upon the vaiidiry of 
the apportionment of one house of a bicameral legislature in the abstract ,  
without also evaluating the actual scheme of representation employed with 
respect to the other house. Rather,  the proper,  and indeed indispensable, 
subject for judicial focus in a iegisiativr apportionment controversy is the 
overall representation accorded to the s ta te ts  voters,  in both houses of a 
bicameral state legislature. !' 
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The 17 . S .  Supreme Court has established the broad policy of r ev i ewig  
apportionment as a total scheme of both houses of a legislative body. It also has 
addressed itself to the principies relative to a bicameral legislative system. 
Since the constitutional convention may consider legislative s t ructures  different 
from the present bicameral system, such as  a unicameral iegislature o r  a 
parliamentary form of government, it should be noted that the "one-man, one- 
vote" principle has been applied to unicameral bodies such as city and county 
councils and school boards.  

There have been numerous bases for apportioning the elected 
representatives of legislative bodies. Ceographicai areas,  political subdivisions, 
and other criteria have been used as aiternative mechanisms for allocating the 
I-epresentationai composition of governmental policy-making bodies. In 
addressing the malapportioned state iegislature in --.-- Revnoids v .  - - Sims, the United 
States Supreme Court established that apportionment must be based 
substantialiy on "population". The Court fur ther  held in a companion case,  
Lucas v .  -~ Colorado General Asse*, that a state 's  failure to utilize a 
populat~on-based apportionment scheme cannot be justified o r  ratified by a vote 
of the state 's  electorate. 

Whatever the measure of population used,  the Court has not established 
rigid or  uniform mathematical standards or  formuias in evaluating the 
constitutional validity of a legislative apportionment scheme. Rather, the Court 
seeks "to ascertain whether, under the particular circumstances existing in the 
individual state whose legislative apportionment is a t  issue, there has been a 
faithful adherence to a plan of population-based representation, with such minor 
deviations oniy as may occur in recognizing certain factors that are  free from 
any taint of arbitrariness or  discrimination". In measuring the extent of 
representativeness, the Court generally looks to the percentage deviation from 
the ideal number of persons per representative. 

In June 1973, the Court decided the case of White ~ v .  ~ Regester. In that  
case,  the C . S .  Supreme Court. held that a total deviation of 9 .9  per cent is 
~,elatively minor (de - minimis) and is constitutionally permissible, even x\*ithout 
justification. It held that a mere showing that there is a total deviation of 9 .9  
per cent or  that another plan could be conceived with lower deviations among 
districts is not enough to invalidate the plan, and that ,  to overturn an 
apportionment plan which has a 9 .9  per cent total deviation, something more 
must be shown t.o prove that the plan is invalid under the Equal Protection 
Clause 

In  the light of other cases,  it  might be argued that the Court has drawn a 
lint: somewhere around 10 per  cent--deviations beyond that amount requiring 
justifications and deviations less than that amounr requiring no justification. 

Parallel to the issue of representativeness as determined by population 
per  elected official is the question of representational s t ructure .  Where 
population per  representative quantitatively insures rot:er equality, issues of 
representational s t ructures  look to ex - ante qualitative assessments of a citizen's 
vote. Four types of representational s t ructures  that affect the quality of the 
voting righ t--multiember districts, floater districts : place systems, and 
fractional voting--have been presented to the Court .  



Among the issues of representational s t ructure ,  the validity of 
multimember districts stands out as  the question most frequently iirigated. 
Unlike in single-member districts,  the residents in multimember districts hare  2 
or  more representatives elecred from the district on an at-large basis. The 
general rule is that  so long as substantial equality of population per 
representative is maintained, a districting plan including multimember districts 
is constitutionaily permissible if it  does not operate to dilute the voting strength 
of racial or  political elements of the voting population 

A second mechanism for structuring citizen representation is the floterial 
distr ict .  A floteriai district is "a legislative district which includes within its 
boundaries several separate districts o r  political subdivisions which inciepen- 
dently would not be entitled to additional representation but  whose conglomerate 
population entitles the entire area to another seat. i? the particular legislative 
body being apportioi~ed" . The C . S . Supreme Court has  indicated that  floterial 
districts are permissible tools for apportionment. However, concern has been 
expressed that if the constituent districts within a floterial district are not 
substantially equal in population, the weight of individual votes in the 
respective districts inay be so disproportionate that the plan could not survive 
judicial scrutiny.  

Another variation among apportionment schemes is the post or  s l o ~  
system. I t  is used in multimember districts where candidates file and run for 
specific slots ra ther  than compete againsi all others in the district .  A post 
scheme coupled with a residency requirement is called the "place system". Each 
of the candidates in such a system must reside in a geographically established 
subdistrict or  place within a multimember district .  Only the residents of each 
place, although running at-large in the district ,  may qualify as candidates for 
the allocated seat .  The Supreme Court, in reviewing a number of cases,  has 
found that the slot and place systems are constitutionally permissible. They 
may be found ro be a violation of equal protection, however, when the factual 
circumstances resulting indicate a dilution of voting strength 

Fractional and weighted voting is a fourth issue regarding 
representational s t ructure  that has been brought to the courts.  in  weighted 
voting, a legislator's vote is weighted in proportion to the number of people 
represented.  it has  been proposed to cure without redistricting an 
apportionment of legislators that is not proportionate to population. However, it 
could also be used to cure an isolated case of over or  underrepresentation that 
might otherwise not be curable practically 

Although the United States Supreme Court has not passed upon the 
constitutionality of weighted o r  fractionai voting, in ihe few cases where 
~ ~ c i g h t e d  or  fractional voting has been sanctioned, it has been under 
extraordinary circumstances. However, in Hawaii, the fractional voting system 
established by the iY68 Constitutional Convention was struck down as consti- 
tutionally impermissible. There ,  the Court held that there were no 
extraordinary circumstances present in the Hawaii reapportionment scheme to 
permit a fractional v o r h g  provision. 
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Legislative .. . -. .. A ~ r t i o n i n e n t  .. 

The changing degrees of court involvement with, and the evolution of,  
the constitutional standards shaping state legislative apportionment have greatly 
affected the constitutional apportionment provisions in Hawaii. The unique 
geographical and social factors characteristic of the State,  however, have at  the 
same time set  the basic framework to which the dynamics of reapportionment 
have been applied 

The reapportionment problem 'Gas the genesis of the Hawaii Constitutional 
Convention of 1968 and irs resolution was the motivating purpose of the 
convention. In addition to reapportioning the legislature, the 1968 
Constitutional Convention inserted a constitutional provision establishing 1973 as 
a reapportionment year.  The provision also calls for the creation of a 9-member 
reapportionment commission whose duty is to formulate a reapportionment plan 
which becomes law upon publication. 

A commission so appointed met between March and July of 19'73 to 
apportion the 25 seats in the senate and the 51 seats in the house of 
representatives among the basic island units of Hawaii. Maui, Kauai, and Oahu. 
The commission also deiermined the senate and house districts and their  
apportioned number of seats within each of those basic island units. 

School Board Apportionment - -... - -- - 

The reach of the Fourteenth Amendment and the one-man, one-vote 
principle has been widely extended during the last l5 years .  What began with 
the Court's initial recognition of jusriciability over state legislative 
apportionment in 1962 has noiv been extended to almost all popularly elected 
bodies performing governmental functions. Hawaii's board of education, whose 
members are selected by popular election, has not escaped the reach of the one- 
man, one-vote principle. 

In extending the applicability of the one-man, one-vote principle 
generally LO all popularly elected public bodies performing governmental 
functions, the Supreme Court has concomitantly directed the guidelines 
contained in the line of cases regarding legislative apportionment and districting 
to elected public school district representatives. Hoirever, the Court 's 
decisions regarding school district apportionment are only applicable to those 
districts where the state o r  local government has chosen to select members of 
the district 's governing body by popular election 

The Hawaii Stare Constitution, in Article IX,  section 2 ,  establishes an 
elected board of education. The specific number of members and composition of 
the board were left for determination by the state legislature. By statute the 
2egisIature created an U-member board of education which had been in existence 
for approxirnatelrr 4 years before the 1'. S . Supreme Court applied the one-man, 
one-vote principle to the apportionment of school board membership. 
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When asked by the State's chief election officer, the Hawaii attorney 
qeneral concluded that the board of education was governed by the Court's 
ruling. Although the attorney general's opinion did not specifically address 
itself to the matter, it  is important to distinguish whether the state 
constitutional provision o r  the state statute was unconstitutional. The 
constitutional provision only established a board whose members were to be 
elected and requires that it partially include representatives from geographic 
areas .  The s ta tute ,  on the other hand, determined the size of the board and 
the basis for apporrionment and districting of its members. The board of 
education was not malapportioned because of the constitutional provision but 
ra ther  because of the statutory requirements for membership selection. 

An attempt to remedy the malapportionment was quick to follow in the 1970 
legislature. A bill enacted by the legislature in April called for an amendment 
to the state constitution. I t  proposed to change the provision requiring 
selection of board of education members by popular election. 'The proposal 
instead left the method of board member selection for determination by 
legislative statute and allov;ed for membership by election o r  appointment. The 
Hawaii eleciorate, however, did not ratify the constitutional change. Between 
1971 and 1914, the legislature attempted without success to reapportion the school 
board.  

Because the legislature was unable to agree on a cons:ituttonaiiy 
acceptable board of education st,ructure, the federal district court in an order 
dated June 19, 1973 reapportioned the state board of education. The 
membership of the board was changed from U to 9 elected from 2 multimember 
districts.  The Court ordered that 1 of the 9 members be elected on an at-large 
basis from the city and county of Honolulu and that the other 2 members be 
elected on an at-large basis from the remaining counties of the State.  

The Court's order superseded the Hawaii statute determining the 
composition and apportionment of the board of education. The court order will 
remain undisturbed and elections held under the 9-member plan until either the 
legislature adopts an alternative apportionment scheme, o r  the state constitution 
is amended. 

Throughout the debate regarding the board's malapportionment, the 
alternative of an appointive rather than an elective system continued to 
reappear.  I t  is clear that  the method of selecting board members is  a threshold 
issue to the apportionment question. If the present elective system is main- 
tained, it is settled that the apportionment scheme for the board of education 
must comply with the Court 's one-man, one-vote framework. 

While the cause for the concern for fair representation in both the state 
legislatures and the G.S.  House of Representatives is essentially the same, 
there is one essential difference in the problem of apportioning congressional 
seats from the problem of apportioning state legislative seats.  State legislative 
apportionment is the sole responsibiiity of the states.  Congressional 
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apportionment, however, is the joint r.esponsibility of both the states and the 
federa1 government 

The respective roles of the states and the federal government may be 
described by drawing a technical distinction between the act of "apportioning" 
and the act. of "districting" "Apportionment7' with respect to 
i:ongressionalirepresenTation refers to the act of allocating the totai number of 
representatir-es among the 50 s ta tes .  "District;ngn refers to the act of dividing 
a state into ciistricts from which the r-epresentatives allocated to the state are  to 
be elected 

Since 1967 the Congress has required that its represent.atives from the 
various states be elected from single-member districts.  In Hawaii, a 1969 statute 
complying with the congressional act ,  created 2 representative districts each 
holding one of the 2 seats in the house of representatives apportioned to the 
State of i-Iawaii. However. concomitant to the statutory directives: the United 
Stales Supreme Court has decided a number of cases involving i'ongressionai 
apy)ortlonment and districting which estabiished a number of parameters to the 
reapportionment process 

In reviewing the i r  . S .  Supreme Court's decision, it appears that there is 
a clear line of cases now distinguishing the standards for congressional and 
state legislative districting. The "equal as nearly as is practicable" standard 
for congressional districting under Article I ,  section 2 ,  of the Constitution 
permits only those populatioii var.ianct?s that are unavoidable despite a good- 
faith effort to achieve numerical equality. The Court has used strong language 
t,o indicate that almost complete numerical equality will be required. It also 
appears t.hat the existence of an alternative plan with a lower population 
variation among its districts that honors state policies renders the higher 
deviation of an adopted scheme uneonstitutiona!. Absent a showing of a good 
faith effort. to achieve population equality among all districts in the s ta te ,  each 
t-ariance, no matter how small, must be justified. The 1 i . S .  Supreme Court has 
yet to definitively establish which justifications satisfy constitutional standards 
of population equaliiy in such cases. i t  has acknowledged, however, that there  
nay  be valid state policies and preferences that should be observed in shaping 
those standards and determining the level of population variance from absolute 
equaiity to tolerable 

Although the U .S .  Supreme Court had an opportunity to expressly 
establish what are  acceptable population measures in redistricting through 
considerations of adjustments for population resulting in district variances, it. 
has refrained from doing so.  The language used by the Supreme Court in the 
cases reviewed suggest.s a preference for a totai population basis for redistrict- 
ing. But much more beyond that cannot he gleaned 

While no definitive authority on this question exists,  a recent decision 
involving congressional districting sheds light on how the federal district court  
may resolve the issue regarding redistricting in Hawaii. In Hirabara .... v .  Doi, a 
memorandum decision, the Court implied that registered voters is an acceptable 
basis for redistricting. Although the Court was not asked to and did not face 
:be issue in its opinion. the footnoted reference may be significant. Describing 
t h e  maiapportionment betweefi congressional districts measured by registered 
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voters ,  the Court noted that lRegistered voters were determined to be a not 
invalid basis for reapportionment in Hawaii by Burns v .  Richardson..  . . "  This 
statement may be overbroad because the Burns case cited dealt with legislative, 
not congressional, apportionment and districting. However, that the Court 
meant ishat it said may be supported because of the unique geographic and 
demographic factors characterizing Hawaii upon which the  Supreme Court relied 
in ~~pp Burns .  While the federal district court. may permit registered voter counts a s  
a basis for redistricting in Hawaii, i t  remains to be seen whether such a 
conclusion is upheld by the Supreme Court .  

The State's role in congressional apportionment and disirictiiig is limited 
to delineating the representational boundaries of Hawaii's 2 single-member 
distr icts .  The II. S. Supreme Court has set rigorous standards for making the 
population of such districts as equal as is practicable. The basis for 
determining population, however, has yet to be definitively set by the Court. 
As a consequence, Hawaii's congressional districts presently are se t  to reflect 
the registered voters instead of the more customary census population of the 
State.  Even based on such a population measure, current  boundaries demark 
districts whose population deviations are only arguably within the constitutional 
standards set by the U S .  Supreme Court. Such a situation undermines the 
stabiiity of the election process because of the potential for challenging i ts  
resul ts .  'i'o the extent that the state legislature has evidenced i ts  inability to 
remedy such situations, consideration of alternative districting mechanisms such 
as by reapportionment commission o r  constitutional amendment may be required 
in the futui--e 

Selecting ~~ ~~~ .. ..... the Apportionment Base .. 

Wit.hin the legal frameiiork provided by the United States Supreme Court's 
decisions, there arc  many questions which must be resolved by individual states 
in devising permanent state constitutional provisions for reapportionment. Each 
state must determine the apportionment .... ~ formula and the .. apportionment . ~- 

rocedure best suited to its unique representational goals. P. . . ... . . ~ . ~ ~  ~- - 

in devising an apportionment formula, a state must f irst  determine the 
basis for allocating representation within and among the constituent par ts  of the 
political syst.em. This raises t.he threshold question of what means for 
measuring population is desirable. in  ansirering this question, a Basic poliiy 
decision must he made regarding which people should be counted in the 
apportionment base 

In the i'nited States,  the traditional apportionment base for measuring 
population has been total population as reported by the Federal Census Bureau 
The meaning of the term "population". however. is not restricted to total 
population figures.  Except for the potential questions regarding congressional 
districting discussed earlier, the choice of the  exact measure of population has 
been left up largely to the individual s ta tes .  .As a consequence, a number of 
s ta tes ;  including tlawaii, presently rely upon population measures for 
apportionment different from the total census population figures.  Moreover, 
differtint population measures may be adopted for different purposes.  The 
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question regarding apportionment base arises whenever legislative, school 
board,  and county reapportionment occurs.  There are  presently no 
constitutional, statutory,  o r  judicial limitations on what population measure must 
be used for each type of elected body. 

Five alternative measures of apportionment base--total population, s ta te  
citizens, registered voters actual voters,  and eligible voters--can be compared 
for their advantages and disadvantages from the standpoint of both theory and 
practice. Selection of an apportionment base involves 6 considerations outlined 
belo.ii : 

(1) Detailed ~ ~. data breakdowns ~ provide flexibility in drawing 
boundary lines for representational districts and allow closer 
conformity to equal population standards set by the 
Constitution. 

( 2 )  Frequent -- data availability offers population information 
reflecting changes in demographic patterns and prevents 
distortions in representation through timely reapportionment 
potential. 

13) - Temporary - residents are affected by the apportionment base 
because they may be included o r  excluded in the measure of 
population. Those in the armed forces o r  transient civilians 
excluded from the apportionment base are  no: represented by 
the public officials elected by their districts. 

(4) &lil also may be affected by the apportionment base. The 
extent of the representational distribution that can result is 
indicated by the fact that 8 per  cent of Hawaii's total 
population fell in this category in 1976 

(5) Minors included o r  excluded by the apportionment bases also 
tend to "distort" the representational scheme. Some evidence 
indicates that minors are  disproportionally distributed among 
the 4 major island groups.  

(6) Basic -- island unirs of the State--Hawaii, Maui, Oahu, and 
Kauai--are affected differentiy by the various apportionment 
bases.  Because of the differential effect, a judgment 
regarding which base provides fiaivaii with the type of 
representative sysrem best suited to meet, its peculiar needs 
is involved 

Registered voter totals are currently used in Hawaii as the apportionment 
base for the state legislature, school board,  congressional districting, and local 
government purposes. I t  remains a viable measure of population for 
apportionment purposes. Total population also must be considered as a feasible 
mechanism for representational apportionment. Starting in 1980, federal census 
data will be available every 5 years and in detail sufficient for drawing district 
boundaries. While on rhe one hand, total population has the advantage of not 
discriminating against any group of residents,  on the other hand,  it  tends to 
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distort the representational process by equally weighting all persons, e .  g .  , 
infants and adults are counted the same. Adoption of the total population 
apportionment base would change the present representational allocations among 
the basic island units. 

h o r t i o n m e n t  -- and Districtin3 

The apportionment process raises still other issues beyond those 
concerning the principle of equal population, the range of variation in 
population permitted, or even which measure of population is selected. A 
remaining group of questions involves representative districting. This aspect 
of apportionment is important because districting and how it is undertaken 
affect the representation of individuals, political parties,  and other interests 
within the State. Districting involves the drawing of boundary lines defining 
the geographic area from which a public official is elected. 

The issues regarding representational districting can be grouped into 3 
categories, namely, district s t ructure ,  electoral systems, and criteria for how 
boundary lines are  established. Questions involving district structure generally 
relate to the controversy over single and multiple member representative 
districts.  Whether to create single o r  multiple member districts can be a subject 
of considerable controversy. Unfortunately, there is very little empirical 
evidence to support the arguments for o r  against either alternatice although the 
following discussion attempts to present the evidence that does exist .  For the 
most par t ,  it  is not known what the practical effects are of using one districting 
arrangement. rather than the other .  

Most of the effects commonly alleged to follow from use of single-member 
districts,  in contrast to multimember districts, are actually due simply to the 
smaller o r  less heterogeneous nature of the single-member district, rather than 
to the fact that only one representative is apportioned to the district. When 
discussing single and multimember districts,  it can generally be assumed that,  
in any state with an elected body of a limited size, multimember districts will be 
larger and encompass more diverse interests than will single-member districts. 
This close interreiationship of what are  actually 3 separate district 
characteristics--size, degree of heterogeneity, and number of legislative 
representatives--should be kept in mind when evaluating the folioil;ing claims 
regarding the effects of single and multimember districts 

In evaluating single and multiple member districts,  a number of issues 
regarding the representational process are  significant. Consideration must be 
given to whether (1) the number of persons elected structurally affect the 
relationship between the representative and cot~stituency , (2) the s t ructure  of 
the representative district influences how public officials view the problems they 
face, (3) the district structure makes a difference in how effective pressure 
groups and political parties are with those elected, (4) the type of effects the 
structure may have on who gets elected, ( 5 )  minority group representation is 
affected by the district s t ructure ,  and (6) the tendency to gerrymander is 
related to whether single or multiple member districts are adopted. A 
comparative summary of how single and multiiaember districts address these 
concerns is s~umrnarized in the foilowing table: 



INTRGDUCTION AND ARTICLE S U M M A R I E S  

DISTRICT STRUCS'LTES AFFECT THE REPRESESTATIVE PROCESS 

Impact of District Single-Member 
Structure 

-~ .,.....,,, Districts Muitimember Districts 

Reprcsentative/constituent - closer represeiitati-~e - increased representa- 
relationship ties to constituents tive independence 

- representdtibe more - dlternatrve access 
blsible points to politlcaI 

process by constl- 
tuez~ts 

Kepres~ntative view of - narrow concern for - broader perspective 
problem local issues of larger issues 

Pressure group and - representatives less - greater representa- 
political party influence dependent tive reliance 

- organ17at ions are - stronger organ?zations 
beakened 

Effect on eirrtion 
characteristics 

Minority group 
representatioii 

- greater emphasis on - attracts better- 
voter personality qualified candidates 

- simple ballot format - election emphasis on 
issues and parties 

- possible greater 
voting power 

- representatiun for - potential for party 
mliior~ty areas sweeps 

- discourage minority - allow multi-party 
parties system 

- dilutes minority 
strength 

Opportunities for - more susceptihie to - less opportunities 
gerrymandering gerrymandering for gerrymandering 

In addition tcj specifying the type of d i s t r i c t and  electoral system to be 
used for the apportionment and election of public iifficiais, an apportionment 
formula may also include additionai provisions designed to guarantee a fair and 
equitable districting process. Even acknowiedging that  the districting process 
inherently reflects poiiticai choices, i t  mail still be desirable to place h i t a t i o n s  
upon how those preferences may be shaped. Districting standards guard 
against overt  gerrymandering 
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Generally, there are 2 alternative constitutional strategies for 
representational districting. First ,  the constitution can fix representative 
district boundaries. That is ,  the details of each district 's borders can be set 
out specifically through a constitutional provision. Secondij-. the constitution 
can provide for general criteria as to the manner in which boundaries of 
representative districts are to be drawn. It is this second approach that was 
adopted by Hawaii's 1968 Constitutional Csnvention. It is generally cautioned 
that legislative districts not be permanently frozen in the constitution. The 
inequities fostered by ir'flexible districts which cannot be periodically redrawn 
to accommodate population shifts within a state are said to fa r  outweigh the 
slight opportunities for gerrymandering under a constitu-iionatly prescribed 
periodic redistricting system. 

The major argument offered in favor of permanently fixing district lines in 
state constitutions is that this practice eliminates all opportunity for 
gerrymandering districts a t  the t h e  of each decennial census.  I t  must be 
noted, however, that arguments against constitutionally fixing boundaries for 
legislative districts may not apply with equal force where congressional or  other 
elected bodies are concerned. 

In Hawaii, the standards added to the state constitution after the 1968 
Constitutional Convention can be broken down into 2 groups--absolute 
restrictions and decision-making considerations. The absolute restrictions an 
how the designated apportionment agency establishes representative districts 
are:  

(13 Legisiators must be apportioned among the basic island units 
by the met.hod of equal propor*' p ions . 

(2) RTo district. shall extend beyond the boundaries of any basic 
island uni t .  

(33 No district shall be so drawn as to unduly favor a person or  
political faction 

( 4 )  Except in the case of districts encompassing Inore than one 
island, districts shall be contiguous. 

(5) No more than 4 members shali be elected from any district .  

Four other guidelines fall within the nonmandatory category. ?'he). are 
criteria that should be considered in any decision concerning districting and 
that tht? balance be struck among them is a matter for case by case 
ileterminal.ion. The 4 standartis state : 

(1; Insofar as  practicable, districts shall be compact. 

(2) Where possible, district lines shali foilow perinanent and 
easily recognized features ,  such as s"creets, streams and clear 
geographical features,  and when practicable shall coincide 
with census tract  boundaries 
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(3: Where practicable, representative districts shall be wholly 
included withiii senatorial districts. 

( 3 )  Where practicable, submergence of an area in a larger district 
wherein substantially different socio-economic interests 
predominate shall be avoided. 

Notwithstanding the existence of such guidelines, it is realistic to expect that it 
is impossible to completely eliminate all political considerations from the 
apportionment and districting process. This process is by its very nature 
political. The significant question is not whether there is politics in 
reapportionment. Rather, the question is how much politics in relation to the 
other factors influence the decisions. A well-thought out constitutional 
apportionment and districting formula can do much to limit the influence of 
narrow partisan interests and to ensure that Hawaii's districting system will 
serve the best interests of all the people of the State. 

Machinery for Apportionment 

Effective machinery is required to guarantee periodic reapportionment in 
accordance with a specified apportionment formilla. In the past,  state 
legislatures traditionally were vested with the responsibility for 
reapportionmenr. But the faiiure of those bodies to perform those functions and 
the absence of effective enforcement mechanisms together contributed to the 
reapportionment problems of the 1960's. 

There are no judicial restrictions or standards as to what agencies can or 
cannot lawfully be assigned the apportionment function. Each state therefore is 
a t  liberty to choose among alternatives as to the agency best suited to the 
political needs of the state. Three mechanisms stand out as the mechanisms 
relied upon by the states. They are the state legislature, executive officials, 
and boards or commissions. A fourth alternative involves computer 
apportionment. The arguments regarding each mechanism can be summarized as 
follotvs : 

&en3  .. 

Legislature 

X'O APPORTION%?JT AGENCY IS COMPLETELY FREE 
OF POLITICAL INFLUENCES 

Axments For Arguments Against 

- knowledge and experience - failed t o  act in the 
regarding poli t ical  past 
representation 

- comports t o  separation of - self-interested and 
powers doctrine partisan; open t o  

gerrymandering 
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Arguments For -- - -. - A r ~ m e n t s  .-. Against 

- not subject to court 
writs 

Executive officials - governor easily singled - open to partisan 
out for accountability gerrymandering 

- court review of actions 

Commission - removed from legislature - potential for gerry- 
(nonpartisan) mandering 

- objective in nature; 
independent - not accountable to 

political forces 
- statewide orientation 

- automatic 
Commission - removed from legisla- - potential for dead- 

(bi-partisan) ture lock 

- protects interests of - potential for gerry- 
majority party mandering 

- autoinatic 
Electronic computer - automatrc and objectrve - programs refiect 

polltl~dl vdlues of 
progrdmmers; benlgn 
gerrymander~ng 

Regardless of who has the original responsibility for periodic state 
apportionment and districting, political questions \\-ill be involved, for the 
reapportionment process is by i ts  very nature political. This is t rue  in varying 
degrees depending upon whether the legislature, the  governor, a commission, 
o r  an electronic computer performs the necessary reapportionment. The process 
of apportioning elected officials has political and partisan implications sjmply 
because these positions a re  - representative .~ ~ ~~ and elective. Under such cir- 
cumstances it is inevitable that there be political significance a t  all stages of the 
apportionment process 

Regardless of which apporlionment. agency is adopted, it may be vested 
with jurisdiction to apportion and district various tgrpes iif representative 
distr icts .  Present constitutional provisions for the reapportionment commission 
cover only the state legislature and it is debatable whether,  absent express 
constitutionai language. additional reapportionment functions affecting 
congressional and school board districts could be delegated to the commission 
Notwithstanding issues of constitutional construction and interpretation, 
amendments to the constitution may expressly empower an apportionment agency 
to take on expanded types of functions. Suck changes could spei:ificaily sc!t olil 
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t.he types of districts t.he agency is empowered to res t ructure .  in  rhe 
alternative, constitutional provisions could vest the agency with open-ended 
jurisc!ictional authority that is defined by state laws 

Many s ta tes ,  however. haxve nonetheless realized that in order to ensure  
promi;: and effective reapportionment, it is necessary to provide for an 
enforcement procedure in case the agency having the initial responsibility for 
I-eapportionmeni fails to ac t .  An intermediate agency may be empowered to 
devise an apportionment plan o r  direct recourse to the courts may be  
constitutionally permitted 

Remedies stare courts may be constitutionally empowered to use for 
enforcement include: (1) recjuiring election of legislators a t  large. ( 2 )  enjoining 
t.he holding of elections for filling legislative seats ,  (3) nullification of acts of an 
unconstitutionally apportioned legislature, and (41 issuance of writs of 
mandamus against a ncnlegislative apporrionment agency. The Hawaii 
Constitution presently provides for this latter remedy 

A final consideration in designing a total state apportionment procedure is 
the desired frequency of apportionment. This frequency should be specified in 
t.he constitution, and should be related to the availability of the official 
siatistics required b y  The apportionment formula of' the s ta te .  The avaiiability 
of apporfjonmer~i data,  h o ~ e v c i ~ ,  is a major constraint in formulating workable 
periotis for reapportionment 

tliternative frequencies of reapportionment depend upon when 
apportionment base statistics become available. The 2 best possibilities for an 
apportionmen?. bas<: turn on federal census data o r  voter registration 
information. Thus .  the breadth of reapportionment frequency possibilities can 
be set as either multiples of 5 years or  2 years .  That i s ,  voter-related figures 
affer periods of 2; 1, or 6 ::ears. In contras t ,  5 or  10-year intervals a re  
possible if census-based apportionment data a re  used 

1ndc:pinclent of such iimit.ations are the primary concerns regarding 
reapportionment frequency. Generally, setting a frequency for reapportionment 
involves a tr;itie-off bet\*v:.cen representational stabi1it.y and representational 
re1evani.c. On the one hand,  frequent reapportionnients insure that the repre- 
?ent;ilicnai !:>asis fcr public: elections reflects demographic and mobility 
charactc:r~ist.ics. For example; where a population is fas t  growing and highly 
dynamii:. frf:cjuent rc:apportionn:ent mail be tiesirable to minimize the population 
imbaiiince among districts resulting from mobility over rime. On the other hand ,  
less frequc:nt. r-c;ipporrionmint innancis  stabilit:~ in iegislat,ire processes 
Extri:mely fr'cquent ;ipjjortionmerit undermines the concept of legisiarive tenure 
and lentis to i:rjnfuse vozc!:s, Wii.hin such a context and taking i-ta account the 
constraints of avaiiaiiie da ta ,  workable alternative r-eapportionment periods 
worthy of ccinsitierarion invoive 5. j ,  8 ,  and !O years 



Article IV 

THE EXECUTIVE 

From the early 1800's when Kamehameha I unified the Hawaiian Islands to 
the present,  a tradition of a s t rong,  centralized executive branch has been 
maintained in Hawaii. This tradition is reflected in Article IV  and in the entire 
Hawaii Constitution. I t  is the purpose of this chapter to highlight key 
constitutional provisions involving the power, s t ruc ture ,  and operations of the 
executive branch of Hawaii's government. 

CONCEXTRATION OF EXECUTIVE POWER 

The deliberate concentration of executive power in the governor is based 
on the rationale that it  fixes responsibility for the efficient conduct of 
government affairs. Although all 50 state constitutions vest the executive 
power in the governor and make the governor responsible for the faithful 
execution of the laws, it  is  only in a few states that other constitutional 
provisions enable the governor to be chief executive in fact as well as in name. 

An important element affecting the conflicting considerations of optimum 
efficiency and maximum democracy in the executive branch is the manner in 
which executive offices are  filled. A count of the number of independently 
elected executive officials and department heads is an obvious bench mark to 
rate effective gubernatorial power for the governor's power is  clearly 
threatened if it  is shared with elected officers whose spheres of authority and 
responsibility and whose political ambitions compete and conflict with the 
governor's. The "long ballot" record goes to Oklahoma with 13 elective offices. 
At the other end of the scale are  the "short ballot" states--Alaska which elects 
only the governor and secretary of state;  Hawaii which elects the governor, 
Lieutenant governor, and the board of education; Kew Jersey and Maine which 
elect only the governor; Tennessee which elects the governor and the public 
service commission; Nevi Hampshire which elects the governor and executive 
council; and Virginia which elects the governor, lieutenant governor, and 
attorney general. 

Executive offices that are  elective in a majority of the s ta tes ,  in addition 
to the governor, are  the lieutenant governor, secretary of s ta te ,  attorney 
general, t reasurer ,  and auditor o r  comptroller. Below is a brief description of 
each of these offices and a summarization of the arguments for filling them by 
appointment or  by election and of the arguments on other issues involving the 
offices 
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Lieutenant Governor 

The office of the lieutenant governor is patterned largely after the vice 
presidency and serves 2 basic functions. Lieutenant governors in 30 states not 
including Hawaii are presiding officers of their state senates.  As presiding 
officer of the senate, the lieutenant governor's responsibilities include the 
parliamentary tasks which control the order  of senate business; referral of 
bills; in some cases,  appointment of committees and designation of their  
chairmen; and ,  usually, authority to cast the deciding vote in the senate in case 
of a t ie.  Lieutenant governors are also "assistant governors" with executive 
responsibilities such as succeeding to the governorship in case of a vacancy in 
that office, acting in the place of the governor during his temporary incapacity 
or  absence from the s ta te ,  and serving on various boards and commissions. In 
a few sta tes ,  including Hawaii, the lieutenant governor performs the functions 
generally belonging to the secretary of s ta te .  

In 1964, the Hawaii Constitution was amended to provide for the election of 
the governor and the Lieutenant governor of the same political pa r ty .  
Arguments favoring the joint or  team election feature include: 

(1) It ivould prevent a situation of chaos and confusion that 
would result from succession by a lieutenant governor of a 
political party different from the governor's. 

(23 I t  would follow the pattern for the election of President and 
Vice President of the United States 

( 3 )  It ivould allow people to vote for a political theory as much as 
for individuai candidates 

(4)  It irjould prevent disputes and internal dissension in the 
executive branch, as evidenced in states where the governor 
and lieutenant governor represent different political parties. 

Arguments opposing the joint o r  team election feature include: 

(1) It would detract from the conception of a popularly elected 
executive branch, particularly when few offices are elective. 

(2) I t  does not make any provision for nonpartisan candidates for 
governor or  lieutenant governor. 

( 3 )  It i~ou ld  encourage weak candidates for ihe Lieutenant 
wovernorship 
rl 

( 4 )  Chaos would not occur in the case of succession by a 
lieutenant governor of a political party different from the 
governor's because administrative appointments must be 
approved by the senate 

(5) The same problems of lack of harmony in the execurive 
branch can exist bc:t%~;ecer; a gn \~e rn i r  and lieutenant governor 



who both represent the same party but different factions of 
the par ty .  

Another issue pertaining to the office of lieutenant governor is whether 
the constitution should authorize the governor instead of the legislature to 
delegate the duties of the lieutenant governor. Arguments favoring 
gubernatorial delegation include: 

(1) B y  exercising functions that normally wouid not be delegated 
by the legislature. the lieutenant governor would be more 
effective 

(2)  It would add to the efficiency of the executive branch by 
authorizing the governor to delegate ministerial and routine 
duties to the lieutenant governor, such as when the governor 
is away from the seat of government. 

( 3 )  Although it. would not lessen the governor's ultimate 
responsibility, it 5;-ould ease the administration of the 
executive branch. 

(4 )  It would enhance the concept of the governor and lieutenant 
governor as a working team under which irilprudent delegation 
would be unlikely, particularly if it would increase the 
political stature of the iieuienani governor a t  the expense of 
the public image of the governor. 

19rguments opposing gubernatorial delegation include: 

(1) It  ivould create a two-headed executive 

(2)  i t  bvould relieve the governor of responsibilities and basic 
rights with respect to the execution of gubernatorial duties. 

( 3 )  It would constitute a temptation to induce the governor t.o 
shirk duties by delegating "messy" jobs or  "hot potato" 
emergencies o r  crises to the lieutenant governor. 

(4 )  The governor, as a matter of law, has ample authority t.o 
delegate purely ministerial duties.  

Iiaivaii's lieutenant governor, as that office is now constituted. is elected 
on a joint ballot with the governor; is a purely executive branch office; is in 
direct Line of succession to fill a i-acancp in the governorship; and is 
responsible for all the functions and duties of a secretary of state.  Supporters 
of the office. in general, argue: 

(1) Only one s ta te ;  Maryland, has abolished the office in the past 
one hundred years ,  and in that s ta te ,  the office was 
reconstituted in 1970 
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( 2 )  The Committee on Suggested State Legislation of the Council 
of State Governments includes the office of lieutenant 
governor in their model executive article. 

( 3 )  People wish to retain elective positions 

(4) The office, in most s ta tes ,  provides a permanent presiding 
officer for the senate without depriving the people of any 
senatorial district of their representative. 

(5) The lieutenant governorship has existed in all the larger and 
more influential states.  

(6 )  I t  provides a successor to the governorship elected by all the 
people. 

Critics of the office argue: 

(1) The office seldom bears a significant share of administrative 
responsibilities. 

(2) The office tends to attract  mediocre persons who are usually 
poorly compensated 

( 3 )  The lieutenant governor is an unnecessary "fifth wheel" 

(4)  Regardless of party affiliation, there may be lack of comity 
between the governor and lieutenant governor. 

(5) The Model -- State Constitution and about one-fifth of the states 
make no provision for the office. 

Secretary of State 

The office is found in every state except Alaska and Hawaii which 
consolidate that office with the office of lieutenant governor. Secretaries of 
state are  elected in 38 s ta tes ;  appointed by the governor in the 7 states of 
Delaware, Maryland, New Jersey,  New York, Pennsylvania, Texas, and 
Virginia; and elected by the legislature in the 3 states of Maine, New 
Hmsphi re :  and Tennessee. The traditional duties of the secretary of state 
include custodianship of records and archives, publication of public documents 
and laws, election administrationl and service on numerous boards and com- 
missions. Within the "long ballot" versus "short baliot" controversy, it  is the 
office of secretary of s ta te ,  of all executive offices, on which there is the widest 
consensus to make i t  appointive rather than elective. Arguments favoring an 
elective secretary of state include: 

(1) Election supports direct expression by the ballot of the 
popular will. 



( 2 )  There is danger in an overcentralized executive branch of 
government. 

(31 If there is party division between the governor and the 
secretary of s ta te ,  the voters want an elective secretary of 
state as  a watchdog over such operations as election 
administration or  records.  

Arguments favoring an appointive secretary of state include: 

(1) The position, being essentially ministerial and having so little 
discretion of a policy-making nature ,  there is little on 'vhich 
voters can acquaint themselves for purposes of casting an 
informed ballot 

( 2 )  Since the task of the office is to execute and implement state 
policy, the secretary of state should be directly responsible 
to the governor as head of state administration. 

Attorney ~- General -~ ... . .... 

The office exists in each of the 50 states and is a constitutional office in 
all states except Alaska, Hawaii, Indiana, and Wyoming where it is established 
by s ta tute .  Attorneys general are  popularly elected in 42 s ta tes ;  appointed by 
the governor in Alaska, Hawaii, New Hampshire, New Jersey,  Pennsylvania, and 
Wyoming; elected by the legislature in >kine;  and appointed by  the Supreme 
Court in Tennessee. The functions of the attorney generai fail into 3 
categories: (1) legal adviser,  with respect to the official powers and duties,  of 
the governor, other administra~ive officers, and the state legislature; (2) 
representative of the s ta te ,  or  its officer or  agency, in court in cases to which 
the state is a party o r  in which some state officer o r  agency sues or  is sued in 
an official capacity; and ( 3 )  principal law enforcement officer of the state.  
Arguments favoring an elective attorney general include: 

(1) There is no pronounced trend to modify the position of rhe 
attorney generai as an official largely independent of the 
governor and under no compulsion to see eye-to-eye with the 
governor in matters of administration policy 

( 2 i  Under an appointixve caffice, gubernatorial controi is apt to be 
influenced by political considerations 

( 3 )  The office is not sclel:~ a ministerial post hut  includes 
responsibilities that are  qu~-.+-juw- . a and quasi- 
representative as attorney for the people and for the state as  
well a s  for the governor and for the administration 

(4)  An important aspect of the attorney general's responsibility is 
the duty to check on the governor and the governor's 
administration to prevent violation of the law and lo expose 
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Arguments 

(1) 

official wrongdoing in the state government wherever it is 
found--a watchdog function that an appointive attorney 
general subject to removal by the governor cannot discharge. 

Only an elected attorney general is free to maintain true 
impartialit.y, detachment, and faithfulness to the law in the 
exercise of duties in contrast to an attorney general 
appointed. and subject to removal, by the governor who 
i\:ould tend to compromise impartiality and objectivity in 
straining to reach an opinion approved by the governor. 

The separation of powers doctrine demands that the attorney 
general be independent of the executive. 

Popular election gives the attorney general a mandate from 
the peopie which increases the respect and prestige of the 
office. 

The office should be elective and serve as a training office 
for higher electoral responsibilities 

favoring an appointive attorney general include: 

For purposes of administrative efficiency and public 
responsibility, the attorney general should be appointed by ,  
removable b y .  and responsible to the governor, as the person 
responsible for the faithful execution of all state laws 

An appointed attorney general is freer to act on controversial 
issues than an elective attorney general who must consider 
the cost of action in office in terms of votes. 

An elected attorney general may be in complete disagreement 
with the governor on important policy questions and may be 
an outspoken political rival to the governor resulting in the 
office of attorney general being used to obstruct  the working 
of government 

The attorney general's function as  a legai adviser to the 
governor and other state officers, and the duties to aid in 
the enforcement of state laivs, are essentially part of the 
executive power and should be performed by one in 
agreement with the chief exec:utlrze 

Since the attorney general is the legal adviser of the 
governor,  the latter should have the privilege of selecting as 
legai adviser such a person as is in the governiir's judgment 
the most competent, one whose views are similar tc the 
governor, and one in whom complete confidence res ts .  

Gubernatorial selection of the attorney generai brings into 
the public sc:rvice attorneys of marked ability and high 



reputation who might not be availabie if forced to submit to 
an election to obtain the office 

( 7 )  Flaking the attorney general appointive by the governor, 
fully and directly responsible to the governor, and subject to 
removal by the governor is consistent with the basic theory 
of centralized administration and a s t rong,  responsible 
governor 

( 8 )  ?'he ultimate "icatchdog" responsibility lies with the people, a 
responsibility much easier to discharge if only the governor 
is responsible for the operation of the state government 

(9) The task of the administration of justice is a professional one,  
not a political one,  and the attorney general should be 
interested first  in the administration of justice as a 
professional function, not in personal political ambition. 

Treasurer  

The office exises in every state except Georgia and,  as a distinct 
executive office, in every state except Alaska, Hawaii, and New York where the 
t.ypica1 duties of a treasurer are  carried on by the department of administration. 
the director of finance, and the controller, respectively. The treasurer 's  
primary duties involve the actual receipt and custody of state funds and 
payment of warrants drawn on the s ta te .  The position is filled by popular 
election in 40 s ta tes ;  election by the legislature in Maine, Maryland, New 
Hampshire, and Tennessee; apointment by the governor in Alaska, Hawaii, 
Michigan, New Jersey,  and Virginia. 

The election of a designated treasurer as  official custodian of state funds 
with duties that are  largely formal and ministerial in nature ,  rather than 
discretionary, is still the rule in a majority of the s ta tes .  However, the fact 
ihat  both Alaska and Hawaii have entirely eliminated the elective position of 
treasurer and the fact that several reorganization proposals effected in states 
across the nation a re  indicative of some sort  of state department of revenue 
becoming the accepted model. In addition to the need for a more rational and 
sophisticat.ed organization for fiscal and budgetary operations, the rationale for 
shortening the ballot by omitting the position of treasurer also dictates that if 
the governor is to exercise a reasonable measure of control over state 
administration, the governor must certainly be the dominant figure in the field 
of state finance, for administrative control without some degree of financial 
cont.ru1 is a contradiction 

Auditor and Comqtroiler 

The offices of auditor and comptrolier, one or  the other but  not both, are 
i:omiriiinly elective executive positions. Of the 48 states ;chick provide for an 
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office for post-auditing (auditor) ,  17 make it a constitutional, popularly elective 
office. Of the 35 states which provide for an office for pre-auditing 
(comptroller), 12 make it a constitutional, popularly elective affice. None of the 
33 states which provide for both an auditor and a comptroller fills both offices 
by the same method of selection 

Of 5 significant elements in state financial organization, Hawaii provides 
for the comptroller (head of the department of accounting and general services) 
to discharge the functions of determination of the nature of the accounting 
system, budgetary and related accounting controls; voucher approval and pre- 
audit ,  and warrant issuance; and for the legislative auditor to discharge the 
functions of post-audit. The distribution of these functions among officers and 
agencies in other states does not fit any readily discernible pat tern.  I t  is 
agreed that a distinction needs to be made between the pre-audit which is 
essentially an executive function and the post-audit which serves to assure the 
legislature that expenditures and investment.5 have been made in accordance 
with law. It is also agreed that the greatest danger in this area is having the 
same officer charged with both pre-audit and post-audit and thus  placed in the  
position, a t  the lat ter  stage,  of examining the officer's own accounts. 

It can be concluded that ,  apart  from reasons related to specific functions 
and traditions associated with a particular office in a given s ta te ,  the 
underlying reason for making the iieutenant governor, secretary of s ta te ,  
attorney general, t reasurer ,  auditor, or  comptroller elective is the fear of an 
overpowerfui single executive coupled with a desire for a representative 
bureaucracy achieved by direct election. The underlying reason for making the 
offices appointive is the fixing of responsibility in the chief executive by 
eliminating diffusion of command, division of authority, and frustration of 
executive power. 

ORGAKIZATIOK AND STRUCTURE 
OF THE EXECCTIVE BRAKCH 

The framework for the s t ructure  of the executive branch in Hawaii is 
aimed at  the objectives of integration and consolidation of administrative 
operations, some of which are set  forth below. 

Allocation of Governmental - Units 

- .  
Legislative ailocation of governmental units suggests a counter-proposal of 

gubernatorial aliucation of governmental units:  usually in the form of granting 
the governor constitutional power to initiate plans for administrative reorganiza- 
tion subject to rejection by the legislature. Alaska is an example of a state 
which has incorporated such a proposal in its constitution. Arguments favoring 
exclusive legislative powers of reorganization include: 

(1) Since the s t ructure  of government is properly a legislative 
responsibility, the legislature should have the principal role 



in framing departmental structure to assure that the policies 
of government are being executed. 

(2) Existing provisions have achieved the objective of preventing 
proliferation of governmentai units. 

( 3 )  Experience shows that the executive and legislative branches 
can work cooperatively to reorganize when the constitutional 
power is vested in the legislature. 

(4) Delegation of power to the governor does not allow the public 
to scrutinize the proposal as carefully as if the power is in 
the legisiature . 

(5) Since the establishment of the s t ructure  of the executive 
branch is iargely a matter of statutory iaw, its reorganization 
should aiso be a matter of statutory law. 

(61 Even the reorganization powers given to the President of the 
United States do not allow such major reorganizations as 
creating, abolishing, o r  altering executive, cabinet-ievel 
departments. 

Arguments favoring gubernatorial reorganization powers subject to legislative 
vero include: 

( I )  Since the governor is primarily accountable for and is better 
equipped than the legislature to oversee administration, the 
governor should have the authority, subject to legislative 
veto, to reorganize the administrative units under the 
direction of that office. 

( 2 )  The legislature couid retain effective power over 
reorganization since no reorganization would be made without 
its consent 

( 3 )  The power would assist the executive branch in carrying out 
efficiently the administrative functions assigned to it 

(4)  Requiring affirmative action on each plan submitted to the 
legislature couid reduce chances for meaningful 
reorganization to take place at an acceptable pace. 

( S j  Subject matter committees may jeaiausly guard their 
jurisdictional assignments. 

(6) Similar reorganization powers have been given to the 
President of the United States since 1949. 
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A ceiling of 20 principal departments immediately suggests the questions 
of iihy 20 o r  why any constitutional limit by number. Arguments favoring a 
constitutional Piitation include: 

( I )  The provision insures that the legislature cannot create 
executive branch departments a t  will  and thus prot.ects the 
power of the governor to administer the state government. 

(2) The provision protects the legislature from undue pressure to 
create new departments 

( 3 )  The provision insures that the governor has a manageable 
span of control over departments and Limits the number of 
departments and units reporting directly, thereby increasing 
governnlent efficiency and accountability of officials. 

('1) A maximum of 20 departments is I-ecoinmended by the Model 
State Consritution and the Nodel Executive Article and also 
-p - ~ -- -. . .. . 
appears to be the trend in other states in their attempt to 
prevent proliferation of departments of state government and 
bring sound management principles to the operation of 
government 

Arguments favoring removal of the constitutional limitation include: 

(1) ?'he limit on the number of departments may result in an 
inefficient grouping of unrelated activities and interfere with 
eff'or-ts to achieve flexibility in administration. 

( 2 )  The existence of a Limit on departments has contributed to a 
proliferation of divisions, special agencies, boards I 

commissions, and offices 

( 3 )  The limitation to 20 departments is arbitrary 

( 4  A specific limit shoulci not be in the constituiion; the 
objectives could be achieved by statute which would have the 
advantage of greater flexibility 

rated Consolidated Admi~istration ~ .... ~ .. .~.. .. 

The folio;%:ing list consists of pressures against concentration of 
;administrative and executive powers in the goxvernor: 

(i ;  The "normal" drive for agency autonomy or  an almost innate 
characteristic of administrative agencies to desire 
indegendence 
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i 2 )  A historical background of separate responsibility to the 
electorate which may have had i ts  origin in a "reform" 
movement for a special function or  as a popular repugnance 
against a scandal in an established service. The appeal of 
"direct. responsibility to the people'! is difficult to overcome 

( 3 )  The attitude of clientele and interest groups and the often 
closely related and mutually reinforcing factor of 
professionalism. Each interest group,  identifying the public 
interest ' ~ i t h  its own, feels that its affairs are properly 
considered by keeping the agency and funds involved 
"independentx--meaning independent of everyone but the 
particular interest concerned. The politics of the ballot-box 
are substituted by the politics of special influence, often but 
not always with the highest motives. Professionalization , as a 
force for fragmentation of state services, is often closely 
linked to the pressures of special clientele groups.  

(-1) Functional links to the national government, or  the tendency 
of a lower level of government to adjust its organization to 
mirror the larger political unit .  This tendency is probably 
most strongly felt at the state level as the result of federal 
grant-in-aid programs and requirements 

(5) The desire to insulate special types of programs or  the belief 
that certain kinds of programs should be in some measure 
removed from political policy and processes. Regulatory, 
experimental, and trade promotional agencies have often been 
provided with insulation or  exemption from central controls 
and policies 

( 6 )  Political division between the governor and the legislature has 
frequently expressed itself in the establishment of 
administrative agencies which were placed under legislative 
control o r ,  as a minimum, beyond any effective control of the 
governor. 

Governor Sanford of Korth Carolina, in his work on revitalization of the 
s ta tes ,  makes 10 recommendations for achieving adequate and effective state 
government; most of the recommendations are  pertinent tc  constitutional 
deliberations : 

(1) Make the chief executive of the state the chief executive in 
fact 

( 2 )  State constitutions, for so long the drag anchor of state 
progress,  and permanent cloak for the protection of special 
interests and points of view, should be revised o r  rewritten 
into more concise statements of principle. 

( 3 )  The 2-year term for governors should be replaced with a 3- 
year l t e rm,  and a governor should he nllntved ro seek to 
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succeed himself at  least once. if succession is not favored in 
some states: perhaps a 6-year single term might be 
considered. 

( 3 )  The governor should be given the dominant authority m the 
budget process, preferablj- as budget director. 

(5) The governor, as  chief planner for the s ta te ,  must conduct 
the administration to enable the state to look to the Suture 
beyond the governor's term of office. 

(6) Like the President of the United States. each governor should 
have the authority to reorganize and regroup executive 
agencies, subject to iegislative veto within a specified period 
of time. 

(7)  The executive committees, state councils, and separately 
elected executive officers and independent boards and 
commissions should be eliminated, in authority if not in fact. 

( 8 )  Merit systems and civil service, a strength for government 
when properly s t ructured,  must be disentangled from an 
overzealous pas t ,  and iiberated from an overprotective 
philosophy that smothers the best talent, prevents rapid 
promotions, and often penalizes assertive leadership. 

(9) The governor must have adequate staff to represent 
adequately the public interest .  

(10) The governor's office should be organized to be receptive to 
new ideas and should use the experience of other states in 
seeking fresh solutions to probiems . 

Critics of these recommendations and of the reorganization movement 
principles which %vouId establish a clear administrative hierarchy headed by a 
populariy elected governor from whom all administrative authority flows focus on 
3 points : 

(1) Overeoncentration of authority in one individual. 

(2) Overemphasis of formalities a t  the expense of operating 
realities. 

( 3 )  Disbelief that the "principles" will insure continuity of policy 
and reliable popular control 

EXECUTIVE-LEGISLATIVE RELATIONS 

The governor's relationship with the legislature exemplifies the 
checks and balance system as a fundamental construct of American 



constitutiona! government. The governor's veto power is an obviously 
important element in the checks and balance system. Some constitutional 
specifications affecting that power are  outlined below. 

Tine -. 

The time available to the governor for reviewing measures that have 
passed the legislature affects the governor's ability to take informed 
action. In Hawaii, the governor has 10 days to consider bills presented 10 
or  more days before the adjournment of the legislature and 45 days for 
bills presented less than 10 days before adjournment or  presented after 
adjournment. Bills which are neither signed nor returned by the 
governor within these periods automatically become law. Only 4 s ta tes ,  
Alaska, California, Illinois, and Michigan, permit more time for in-session 
review and only Illinois grants more time after adjournment. It has been 
suggested that the period for gubernatorial consideration be increased, 
particularly because a bill not acted upon becomes iaw in Hawaii. 

Pocket Veto -- -- 

T~veive slates provide for the pocket veto whereby a bill dies if the 
governor neither signs nor vetoes the measure. In Hawaii, the governor 
can exercise the pocket veto only when the iegislature reconvenes in 
special session to consider a post-adjournment veto. At this time, if the 
legislature does no: override the veto but  instead alters the bill, the bili 
dies if the governor fails to sign it. within the required t h e .  The 
principal objection to the pocket veto practice is that it  does not require 
the governor to state objections and therefore obscures gubernatorial 
responsibdity in killing legislation. 

Lsisiat.ive ~~ i w r i t i e s  to Override 

If the number of votes required to override the governor's veto is a 
simple majority. the veto i s ,  in effect. merely an ad-i-isory opinion and is 
not a t rue check on legislative action. The higher the extraordinary 
majority needed to override, the more the veto assumes its character of 
being a check on the legislature 

All s tates,  except North Carolina, which does not provide for the 
veto, have constitutional provisions that specify the requirements for 
overriding the veto.  Twenty-two s ta tes ,  including Hawaii, require a two- 
thirds vote of the membership of the legislature to override, and 14 states 
require two-thirds of the legislators present.  in  the remaining states.  
the veto may be overridden by a three-fifths o r  simple majority of the 
members o r  by three-fifths of the legislative quorum present.  Arguments 
favor-jig relaxation of tile required vote to override include: 
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( i j  The small percentage of vetoed measures that are overridden 
indicates a need for a better balance in executive-legislative 
relationships 

(2)  A ~ e t o  that is close to being absolute is undemocratic 

Arguments favoring rigid vote requirements to override include: 

( i i  The governor is in the best position to assess the merits of a 
hill and its relationship to overall state policies. 

( 2 )  I f  the requirements are relaxed, it may make it possible for a 
minority of legislators to control legislative decisions. 

Post-ildjournment Veto ...... Sessions .- 

If the legislature meets for a Limited period and is unable to reconvene 
its& in special session, post-adjournment veto decisions become final. The 
desirability of this practice has been questioned as giving an unfair advantage 
to the governor.  Three proposals have been suggested to meet the situation. 

The Model State ~ Constitution solves the prohlem by eliminating the 
possibilit>-. That document provides for continuous legislative sessions, 
interrupted only by recesses. Since a recessed legislature can be recalled b y  
its leaders, there is ample opportunity to reconsider bills that  are vetoed 
out-of-session at the legislature's discretion. A second method is to grant the 
legislaturf: the general power to reconvene UI special session. The third 
approach, taken by Connecticut, Hawaii, Louisiana, Missouri, and Washington, 
is to authorize the legislature to reconvene itself in special session for the sole 
purpose of considering post-adjournment vetoes. 

Conditional -~~ Veto 

The conditional veto, or  executive amendment, permits the governor to 
rf:turn a bill unsigned to the house of origin with suggestions for changes which 
wnuid make a bill acceptable. The iegislature has the choice of amending the 
bill only in the manner proposed by the governor or  forcing the original bill into 
law b y  a specified extraordinary majority vote. Illinois and Massachusetts 
provide for the conditional veto. Arguments favoring the conditional veto 
include : 

( Use of the conditions! veto is usually based on the governor's 
objection only to part  of the bill and by use of this formal 
communication, the objection can he resolved. 

(21 'The procedure promotes a closer working relationship 
between the governor and the legislature and at  the same time 
retains clear aci:cunrabiIity fo r  the action of each 



( 3 )  Experience in the states where it is used shows that 
governors use the conditional veto more often than the 
regular veto. 

Arguments opposing the conditional veto include: 

i i )  The effect of the conditional veto can be achieved through 
informal communications between the governor and the 
legislature. 

( 2 3  The conditional veto would result in enlarging the governor's 
authority in areas where the governor is already sufficiently 
strong. 

Partial - Veto - 

The partiai veto consists of an item veto over nonappropriation measures; 
in most instances, it  is final unless overridden by the legislature in the same 
manner as a veto of a complete bili. Oregon and Washington provide for the 
partial veto. 

The partial veto is recommended as a device to increase the choices 
available to the governor in acting upon legislation which the governor favors 
partially. I t  is opposed on the ground of violation of the separation of powers 
by diffusing responsibility between the executive and legislature. 

Legislative Sessions -.. 

The governor exercises 3 principal powers which affect legislative 
sessions. They a re :  (1) the convening of the legislature in special session, ( 2 )  
determining the agenda of a special session, and ( 3 )  extending the duration of 
regular and special sessions. The major controversy in this area is whether 
these powers should be shared with the legislature o r  exercised by the governor 
alone. 

Vesting in _. the .._r Governor Alone ~- 

(1) Since the governor functions in office on a year-round basis 
and is supported by a large,  well-staffed bureaucracyl the 
governor is in the best position tc determine when and what 
problems require a special session and if the state's business 
warrants the extension of any session. 

( 2 )  By authorizing only the governor to exercise the powers, the 
legislature is compelled to complete its work promptly and 
efficiently during the regular session 
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( 3 )  The governcjr's role as legislative leader is enhanced by 
offering the governor significant discretion in determining if 
and when certain policy questions will he dealt with. 

Sharinx ~- ~ ~ i t h  ~.. ~ - ~ ~ ~ p  the Legislature ~ ...... 

(1) Constitutionally, the legislature is the policy-making branch 
of government, and as such should be able to decide when 
certain problems require legislative attention. 

(2) The increased responsibility exhibited by state legislatures in 
the iast several decades has largely removed any hasis for 
fears that these powers will be abused 

( 3 )  Many prominent organizations in the field of state government 
such as the National Municipal L,eague recommend sharing the 
3 powers between the 2 branches. 

THE OFFICE OF GOVERNOR 

Constitutional reqcirc-mc-nts and conditions for the office of governor. 
tqually applicable to the office of lieutenant governor, are set  forth with 
particularity in state constitutions. Two of the signii'icant items among these 
qualifications and conditions are presented below 

'The basic concern in setting the time of gubernatorial elections is whether 
rhcy are to be separated from presidential elections and local elections. 
:irpumenrs favoring nonpresidential year gubernatorial elections include: 

t i )  There is a need to keep state and national issues separate 

( 2 )  'The goaercrir should be elected on the bas;. .s of the 
c:andidaie's stand on state issues insteati of riding into office 
on "pr.csicitntia1 coattailst' 

( 3 )  ?Joni;residentia: year elections keep political parties alive 
hetwc:en pr-tsidentiai electinns 

Argu;nc;nrs favoring presicieniial year  gubernatorial elections include: 

(1) Voter rurnouc is smaller for state elections than it  is for 
presidential elections 
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(21 P,dditional elections are costly 

(31 Additional elections impose excessive burdens on government, 
political part ies,  and voters .  

Limitations .. . on ~~ the .hiumber ~ of Terms 

Arguments favoring unlimited terms for governors include: 

( l)  The people should be able to retain a governor if they feel 
the person is the best qualified. To deprive the people of 
this r igh t ,  denies them the service and experience of abie 
public servants whom they know the most about and denies 
them the right to elect a person of their choice. 

(2) Knowledge of the administrative machinery is so involved that 
a governor should have at  least a 4-year term and unlimited 
succession rights to develop and implement programs to which 
the governor is committed. 

( 3 )  The powerful political machines buiit by bosses and special 
interests are not weakened by constitutional limitations on re- 
eligibility whereas the political power of the people is more 
easily fragmentized. If the governor has a sufficiently long 
term and can be reelected, there is more opportunity to 
organize public support so that the governor may win 
succession to office by the governor's own r ight .  

( 4 )  Limiting the number of terms results in such periodically 
heavy turnovers of administrative executives appointed by 
the governor that there is no continuity in administration, 
administrative offices are  iess attractive, and the incentive 
for doing a good administrative job is weakened. 

(5) Numerous other checks upon the governor exist in the form 
of legislative and judicial controls, the 2-party system, rhe 
constitution, public opinion, and the desire for re-election 

(6) Linlitrd terms diminish a governor's political leadership and 
effectiveness near the end of the allotted time because parry 
ieadc-rs, legislators, and the public are considering who the 
next governor will be 

Arguments favoring limited terms for governi.rs include: 

i i i  There is a fear that unlimited re-election enables the 
governor to build a political machine which may be used to 
perpetuate the governor's regime. Continuance in office, 
unrestricted as lo succession, al lo~rs the governor to amass 
sii much political p as to threaten creation of a 
dictatorship 
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( 2 )  A constitutional limitation on gubernatorial re-election makes 
the office available to new individuals with new ideas more 
frequently and is more likely to keep the governor responsive 
to the wishes of the people. 

( 3 )  The governor, in fostering self-perpetuation, will usually do 
what is necessary to win the next election rather than what is 
r ight .  

(4)  Political experience indicates that  it is often difficult to defeat 
an incumbent governor who is seeking re-election regardless 
of qualifications. 



Article V 

THE JUDICIARY 

A fundamental function of every state is to preserve itself and its citizens 
from internal danger.  I t  must also prevent the undermining of the social order 
by keeping open the avenues of social progress,  including the adjudication of 
disputes between citizens. I t  is in this process that the courts play a prominent 
role. "They provide the instrumentality for the trial of disputes between the 
individuals and between the state and individuals..  . . "  While performing this 
function, the courts safeguard the democratic processes and the rights of the 
individual. In doing so ,  the  court and the entire judiciary system serve as the 
formal mechanism for resolving conflicts and lessening the frictions between 
individuals within the s ta te .  

The recent history of Hawaii's judiciary has been a positive one.  Prior to 
the 1968 Constitutional Convention, Retired Associate Justice Tom Clark of the 
United States Supreme Court ,  in a speech in Hawaii, declared tha t ,  "Hawaii, in 
its seventh year of statehood, has one of the best judicial s t ructures  in the 
nation.!' Among the features of the judiciary that elicited praise were: the 
centralization of administrative, budgetary,  and statistical control in the chief 
justice; the creation of the office of administrative director; the b 0-ranr i?~ of P 
broad rule-making power to the Supreme Court; the establishment of the judlcial 
council to serve in an advisory capacity; and the flexibility provided by its 
provisions on court s t ructure  and jurisdiction. 

Notwithstanding the smooth functioning of the judiciary in the recent 
past ,  modifications improving the system's capacity to deal with future  judicial 
needs are  possible. In general, however, all such concerns should be 
considered within the context of how detailed provisions dealing with the 
judiciary should be written into the Constitution. In the pas t ,  many states'  
constitutions contained judicial articles with great  detail. With the growth of 
population, shifts in economic base,  and industrial and agricultural expansion, 
most states have found their judicial provisions outmoded and have resorted to 
repeated constitutional amendnlents. Recognizing that the process of 
constitutional amendment is arduous and time consuming, commentators have 
urged that the judicial provisions be drafted so as to provide a flexible 
s t ructure  by ~ h i c h  a court system could adjust to changes dictated by an 
expanding society 

The judicial system reflects the collective preference for public order and 
individual justice as compared with the advancement of other social objectives. 
In considering the size and service level associated with a s t ructure  of judicial 
administration it is possible to frame the analysis in a manner similar to that of 
establishing any other social welfare program. For example, relative to the 
judicial system, The questions raised can take :be form 32: "Hots Lmportant is 
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having well-trained judges in ali courts?" o r  "How much public resources should 
we commit to cutting back the backlog of court cases and minimizing delay?" 
The answer to such questions involve the size and quality of the judicial 
administration system. In tu rn .  those factors reflect a public commitment to the 
establishment of a formal s t ructure  for the resolution of social conflicts. The 
level of such a commitment in Hawaii was approximately 1.7 per  cent of the 
State's total resources in the past few years .  Even accounting for such cost 
considerations from the standpoint of judicial organization the issue most 
relevant for constitutional design involves the capacity of the judicial s t ructure  
to resolve the disputes of Hawaii's citizens. Trvo types of forces bear upon 
judicial capacity--the demand for judicial services and the ability of the 
organization to meet those demands. 

The ability of the judicial s t ructure  to dispose of the conflicts brought 
before it i s ,  in pa r t ,  determined by the magnitude of the demands made upon its 
services. Given a fixed organizational s t ruc ture ,  the demand for court services 
may be higher o r  lower than its short nonservice capacity. In recent gears ,  a 
number of factors which explain the magnitude of demand for judicial services 
and changes in court caseloads have been identified. Five such factors are  
briefly set. out below: 

(1) ~ 'i:nder&n_g Social . ~ -- Activity. There is a positive relationship 
between the volume of social activity and the number of cases 
arising out of that activity. 

(2) Certainty of the Law. - A negative relationship can be 
expected b e 5 e e n  the certainty (predictability) of the law and 
the number of litigated cases. 

( 3 )  .~ Substantive Legal - .- Rizhts.  The creation of new or  the 
expansion of existing srbstantive legal rights produces an 
increase in the number of cases. 

(4)  - Cost ... of - Services. Decreases in the cost of legal 
services increase the number of cases brought.  

(5) ~ Court Response -- Time. Courts can react. to increased demand 
for their services by increasing the waiting period for 
Litigants 

Each of the above forces are factors outside the determinants of judicial 
capacity. H~urever.  each, in t u r n ,  affects the perceived adequacy of the 
courts'  abilit5- to resolve social conflicts. Acknowledging that man11 factors 
influence the demand for judicial services, analysis tu rns  to whether Hawaii's 
judiciary has been able to meet such demand. 

Analysis of judicial organization can be broken down into 2 types of 
adjudicatory functions. First is the capacity and ability of trial courts to 
dispose of the controversies brought to them. A second dimension involves 
judicial appeal. 



Trial courts have traditionally been the initial public forum for resobzing 
the disputes brought to the judiciary. Generally, without altering current  
procedural safeguards; the number and organization of the trial courts 
determine how many cases the judicial system can dispose of in a given time 
period. During the last few years ,  the number of cases brought to Hawzii's 
trial courts have shown a gradual increase. A t  the same time, there does not 
appear to be a substantial decline in the court 's  ability to resolve those cases 
Preliminary evidence shows that different types of courts have varying 
capacities to dispose of the cases brought before them. Such differences might 
be explained by the varying levels of judicial and other resources available to 
the different types of courts.  However, a more piausible expianation res ts  in 
the differences of severity and complexity associated with the types of cases 
allocated to the different classes of courts .  To the extent that such 
jurisdictional requirements of the courts are related to the t.ermination rates of 
the 3 types of courts ,  the ability of the courts to dispose of their caseloads may 
reflect less upon their capacity than their ability to tailor justice to the 
seriousness of the controversy. 

An altogether different dimension of the judiciary's function involves 
appellate review 

In Hawaii, the appellate function is presently vested in the Hawaii 
Supreme Courl. The 5-member Court is responsible for resolving cases taken 
on appeal from the State 's  trial courts .  I ts  ability to accommodate demands for 
its services appears to have declined in the past few years 

At the beginning of this decade, the Hawaii Supreme Court successfully 
disposed of 73.82 per  cent of all appellate proceedings. However, that 
termination rate fell to 59.91 per  cent by 1976. 

At the same time, the Court 's ability to successfully review its cases has 
declined, the time needed for terminating an appellate case has lengthened. 
Between 1972 and 1976, the average time from the date an appeal was filed until 
an opinion is rendered rose from 12.6 to 19.5 months. The number of justices on 
the Court remained constant over that period. Such evidence suggests that 
judicial productivity may be lagging. However, fur ther  analysis dispels this 
notion. 

Two points can be made. Firs t ,  the numner of written opinions produced 
by the Court in recent years has ni;t changed substantially. Second, the 
Supreme Court has experienced a radical increase in its workload, especially 
during the last 2 years .  While approximately 400 appellate matters were: bi-ough?. 
io the Supreme Court in 1971, the number exceeded 600 in 19'76 

Such evidence indicates that the appellate capacity of Hawaii's juciiciary is 
inadequate for dealing with the demands placed upon it 

There are a number s f  alternative ways for expanding the appeilate 
capacity of the judiciary. 'The listing helow outlines the most frequently 
mentioned s~ ra t eg i e s  and t.heir' related alternatives for supplementing Hawaii's 
present appellate capacity: 
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S t r a t e g y  
~ - 

I .  I n c r e a s e  Supreme Cour t  
r e s o u r c e s  

A l t e r n a t i v e s  - 

( A )  Add p r o f e s s ~ o n a l  s t a f f  a u t h o r ~ t y  
t o  make recommendations t o  t h e  
c o u r t  r e g a r d r n g  t h e  f i n a l  o u t -  
come of selected cases. 

iB) Add law c l e r k s .  

2 .  Change Supreme Court  s t r u c t u r e  ( A  I n c r e a s e  Supreme Cour t  s i z e  

(B) Reorganize t h e  Supreme Cour t ,  
e . g . ,  i n t o  p a n e l s .  

3. Change Supreme Court  
jurisdiction 

( A )  R e s t r i c t  t h e  r i g h t  of review.  

( B )  P rov lde  f o r  a p p e a l  oy 
c e r t l o r a r r  

4. C r e a t e  more a p p e l l a t e  c o u r t s  4 )  I n t e r m e d i a t e  a p p e l l a t e  c o u r t  

( B )  A p p e l l a t e  d i v i s i o n  i o r  c i r c u i t  
c o u r t s .  

The !.ypt?s of stale actions needed to remedy what can be called the  "appellate 
capacitj- problem". can be categorized for the purposes of constitutional 
analysis 

Assuming that. recent increases in demand for Supreme Court services 
evidence ;i problem of sufficient magnitude for state action, there are 3 
constitution;il mc?thods for correcting the problem. 

Cons . . . ~ . ~ ~ - ~ ~ ~  tilutional . . ~ Status .... Quo 

The status quo i~icthod entails leaving the constiturional provisions 
regarding the judiciary untoucheci. Reliance on this method forecloses both the 
creation of intermediate appellate court s t ructures  anti changing the Supreme 
(::i:ur:'s iirg:inization 

I n  addition to those iiigisiative opiions available if no constitutional 
changes are made. constitutional amendments can be designed to broaden the  
range of discretion given to the iegisiaturc. Two types of amendments would 
cast the judiciary's problem regarding appellate capacity completeiy in the arms 
of the iegislature. A f i rs t  type of constitutionai change would expand the 
legislature's authority to create courts inferior to the Supreme Court .  The 
second type of amendment v;ouid maximize thc flesibiiit!~ of the Supreme Court 
s t ructure  k;:; tic;!e?ing references to its size i'rorn the liiiivaii Constitution 



Constructing a N e t + - - e l l a t e  ..- Structure 

Antithetical to increasing legislative discretion is the method of 
constitutionally producing additional appellate capacity in the judiciary. In 
addition to adding to the number of justices on the Supreme Court ,  focus here 
tu rns  to establishing an intermediate appellate court .  An amendment creating 
such a court would mandate that the legislature appropriate the funding 
necessary for its operation. I-iowever, the extent to which the legislature would 
hare  control over that new court would be determined by the specificity of 
details built into the constitutional amendment. 

In summary, the s t ructure  of Hawaii's judiciary can be viewed from the 
perspective of its capacity to resolve the conflicts among the State's people. In 
doing so ,  awareness of the facxors affecting the level of service demanded from 
the judiciary is separable from those determinative of the courts'  ability to cope 
with those controversies brought before them. Because government is better 
equipped to affect the latter set  of factors, discussion of judicial organization 
focuses on the trial and appellate courts and their ability to settle those 
conflicts introduced to their fora.  While there is little evidence that trial court 
resources have inadequately grown to accommodate the increased demands for 
their services in recent years,  questions regarding the sufficiency of current. 
appellate capacity have been raised. In fashioning a constitutional design 
accommodating such questions, different policy consequences result .  On the 
one hand,  giving the legislative discretion in constructing appellate capacity 
increases flexibility in tailoring appellate organization to the type of demands 
placed upon i t .  On the other hand, firmly delineated constitutional standards 
insure independence in judicial functioning. 

SUPREME COURT SIZE 

The size of Hawaii's Supreme Court is presently established in the Hawaii 
Constitution, In contrast ,  some state constitutions and the I). S . Constitution 
do not set  the size of their supreme courts.  It may be argued that not 
prescribing the size of the Hawaii Supreme Court allows for greater flexibility in 
judicial s t ruc ture .  For example, where workload increases of the court warrant 
i t ,  the size of the court may be expanded or  contracted to fit the circumstances. 
Where no provisions regarding supreme courr size are  included in a constitution 
the number of justices is set  by s ta tute .  On the other hand,  such flexibility 
may threaten the independence of the judiciary. The potential for "court- 
packing" undermines the doctrine of separation of powers inherent in our 
present constitutional scheme 

In Hawaii, the State's highest court is composed of 4 associate justices 
and a chief justice. There are  a number of considerations in setting the number 
of judgeships on the supreme court .  Five such factors a re :  

(1) Court Workload. ~.~~~ ~ i t  can be argued that the most important 
criterion in fixing the number of justices is the m o u n t  of 
work facing the court .  There should be a sufficient number 
r,f justices to insure arnpie t h e  for reflection and deliberation 
in the preparation of opinions 
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( 2 )  Range ...- . of - Views. -. ...... ..~ - The court should have enough members to 
insure a breadth of views. The larger the size of the court ,  
the greater the potential for differing viewpoints 

( 3 )  Ease of . Deliberation. The size of the court should also be 
small enough to allow meaningful and close deliberations. The 
number should facilitate the formation of the types of working 
relationships required to establish concurrence of opinion on 
difficult legal questions 

(4 )  Cost. A limiting consideration in fixing the size is the 
expense of a large tribunal, especially in smaller states.  
Aside from added judges' salaries, a large court can become 
quite costly if adequate staff services for each additional 
judge, e .  g .  law clerks and secretaries, and office accommoda- 
tions are  taken into account 

(5) Odd ~~~ -... Yumber Justices. -....... A supreme court should have an odd 
number of justices so that decisions can be reached by 
majority voie.  'The odd number avoids. as fa r  as is  possiblet 
an even division of the court .  

-.. in Hawaii and the great  majority of s ta tes ,  the Supreme Court represents 
the izhoie state rather than a district.  The justices are  selected at  large. A 
minority of states choose their supreme court justices on the basis of geographic 
distr icts.  The means for selecting chief justices vary from state to state but  
they can be categorized into 3 groups: 

( I )  The chief justice seat is treated as a separate office and a 
person is either elected or  appointed as the chief justice. 
Hawaii falls within this category; 

(2) 'The chief justice designation automatically goes to the judge 
who is oldest in service o r  who has the shortest term 
remaining; o r  

( 3 )  The members of the supreme court select Che chief justice 
from among themselves 

Related to the issue of court size is the mechanism for finding temporary 
replacements for supreme court justices. The need for appointing substitute 
justices on a case-by-case basis may arise because of vacancy due to illness, 
disc;uaiification, death,  o r  when a justice has retired but no successor has been 
named. Present Hawaii constitutional provisions create 2 pools from which 
temporai-y judges to the supreme court can be selected, circuit court judges o r  
jusrici:~ retired from the Hawaii Supreme Court .  



JUDICIAL ADXINISTRATIOK 

The concept of court unification has been central to nearly all proposals 
for state court reform in this century.  A unified system of courts is organized 
according to uniform and simple divisions of jurisdiction and operates under a 
common administrative authority. The premise underlying the movement toward 
unifying court systems is the expectation that "[rlendit ion of equal justice 
throughout a court system is possible oniy if the system, as a whoie, appIies 
equal standards through rationally allocated effort .  '' Hawaii has moved towards 
unifying i ts  judicial system in the last decade which is evidenced by 4 types of 
changes in court administration: 

(1) Reorganization and coordination of the district court system; 

(2) Centralized organization with administrative responsibility 
vested with the chief justice and the supreme court ;  

( 3 )  Unitary budgeting and financing of the courts a t  the state 
level; and 

( 4 j  Separate personnel system centrally run by the state court 
administrator covering a range of personnel functions 
(recruitment, selection, promotion? and encompassing all 
personnel including clerks of court .  

There recently have been questions raised regarding the desirability of 
such a judicial s t ruc ture .  In general, such critics contend that a judicial 
system may continue to remain dysfiunctional in spite of evidencing 
characteristics of centralization and unification. There is little empirical 
evidence to suggest that the unified court system is better than a nonunified 
one. On the other hand,  there is also no hard evidence indicating that the 
converse is t rue .  

While such a debate can be expected to continue for the next decade, it is 
sufficient a t  this point to understand that the judiciary can be viewed as an 
organization in many ways similar to other social welfare agencies. To the 
extent. that the judiciary is organized as a decentralized and adaptive system, it 
can be said that the resulting system will not administer justice equally. On the 
other hand, a centralized, unified system can resulr in an inflexible 
bureaucratic system whose ability to tailor justice to the needs of the citizenry 
is impaired. As applied to the State of Hawaii, how-ever, it  has generally been 
recognized that the direction toward court unification has been the correct 
approach for revitalizing and overhauling the State's judicial branch of 
government 

,JUDICIAL SELECTION 

Selecting competent judges is the most important aspect of establishing 
and maintaining an excellent court system. Judges perform the central function 
in resolving societal conflicts and providing standards of proficiency and 
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conscientiousness that guide members of the ba r ,  court auxiliary staff, and the 
general public. 

The task of choosing judges is a difficult matter of jud.gment. No reiiahle 
yardsticks have been developed for measuring those characteristics essential for 
a judge: professional competence, inteliectuai abiiity , integrity of character,  
and a knowledge of human relations 

Because there are no hard standards for what constitutes a good judge, 
the search for the most competent boils down to seeking the best method of 
selection. N o  constitutional provision can guarantee that  those charged with the 
task of judicial seiection w i l l  in fact exercise good judgment. What is desirable 
is a selection mechanism that minimizes the likelihood that the best  qualified will 
not. be seiected 

In the United States,  5 aiternative processes for selecting judges have 
evolved since the country's bi r th .  Two of them involve popular elections. 
They are  either based on partisan o r  nonpartisan politics. Another 2 
mechanisms for judge selection entail appointments by either the executive o r  
iegisiative branches of government. The fifth alternative, originally designed 
in Missouri, includes both appointment and election. 

At present.  the hulk of the states still rely on the election process for 
choosing judges for their highest court .  

THE MLJORITY OF STATES S T I L L  ELECT JUDGES 

Selection Mechanism 
~ ~ ..... ~- 

E i r c t ~ o n  
Appoliltn~ent 
Y~ssourl or Merlt P l a n  

Number of States 

il number of states have switched to the Xissouri Plan in the iast decade. 
Why a state would prefer one selection process over another has been the 
subject of much debate. Of the ll states using the appointive mechanism for 
choosing supreme court justices, 4 rely on the state legislature to make such 
selections. I:nitrr the iegislative appointment scheme, the typical process for 
select.ion involves a judicial election in which only members of the state 
legis1at.ure are  allowed to participate. The remaining 7 s ta tes ,  inciuding Iiarwaii, 
r l c  , <ii.i. -. primary reliance on the governor for choosing judges. Generally, the 
executive appointment process calls for gubernatorial nomination foilowed by 
i:c;nfirmation by the iegislaiure , typically the state senate. 

Appointive sxstems for judge selection, be they legislative o r  
.gubernatorial. have been associated with the following arguments: 
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For Aiains . . t 

- The appointing officer can develop 
the staff and resources to obtain 
information and make intelligent 
assessments of judicial candidates. 

- The appointing official is clearly 
responsible for the quality of 
judicial applicants and a series of 
bad appointments can politically 
be damaging. 

- The appointive system can produce 
a balanced as well as a qualified 
judiciary--in that the governor 
can appoint certain candidates with 
particularly good qualifications, 
notwithstanding that they have 
little political backing. 

- The appointive system will pro- 
duce qualified candidaies who 
would not otherwise subject them- 
selves to the rigors of a polit- 
ical campaign. 

- The appointive system at the federal 
level has produced judges of gener- 
ally high caliber. 

- A judge, once appointed to the 
bench, is not obligated to the 
executive or anyone else, but is 
responsive and obligated only 
to do justice according to law 
and conscience. 

- The appointive method, far from 
divorcing judges from politics, 
increases the political considera- 
tions involved in the se1.ection of 
judges since the appointing officer 
is a political officer subject to 
political pressures. 

- Even if the governor has made a 
series of bad judicial appointments, 
the electorate may not want to throw 
the governor out because he may be 
a good executive in all the other 
functions of government. 

- Appointment by the governor and 
confirmation by the senate under- 
mines the independence of the judi- 
ciary and destroys the separation 
of powers of the 3 branches of our 
goverrur~rrit. 

- Judges who are selected by the 
governor under the appointive 
system may become subservient to 
the executive. 

- There is as much politics involved 
in an appointive system as there 
is in an elective system, but the 
politics involved in an appointive 
system is more invidious in that 
there is participation by a few 
and the appointee only looks to a 
few after appointment. 

- The purely appointive system does 
not provide a regularized method 
of actively seeking out talent for 
the benches in a nonpolitical way. 

- An appointive system is inherently 
undemocratic in that it deprives the 
people of direct control of the judi- 
cial branch of the government. 
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- Even where judicial appointments 
must receive confirmation by some- 
body independent of the appointing 
officer, there is no substantial 
protection against inferior selec- 
Lion. At best confirming bodies 
have only a veto power--while they 
may reject one appointee, they 
cannot be certain that the next 
appointee proposed will be better 
qualified. 

Although t.he eieclion pr-ocess remains the  most frequently used means for  
choosing judges ,  t.he number of s ta tes  relying on this procedure has decreased 
sharply in the iast  decade.  .A t.otai of 31 s ta tes  determined the  membership of 
t.heir3 highest cour ts  b y  popular elect.ion in 1968. B y  19i6, this f igure dropped 
To 2 4  Among those s ta tes  prescntiy electing supreme court  judges,  13 tie the  
campaign anti valing processes to politicai pa r ty  affiliations. The remaining 11 
srar.c,s have: nonpartisan t?Iec?.ions 

' h :  ia!ic:nt ' r u n t  1 to elective judicial systems can be 
li~%st:ntc:d as  follows : 

.ANGU*IF.KTS M I S E D  BY AN ELECTIVE SYSTEM 
OF JLDGF: SELECTION 

- Tile cii;i.tive mctiloil tias worked 
well in the past and produced a 
qualified, impartial, and rffec- 
Live judiciary. 

- The elective system assures that 
the judicial hr.anch of government 
is directly responsible to the 
people so that it will not bc in a 
position tc impose po!iticali 
soria!, and economic policies which 
: i i . i o n t  rary to ihp fiin~iarncntal 

aims of the people. 

,'. - ihe tiec~ive system is said tc have 
t h e  d i i v a n t a g e  of assuring the S P ~ C C -  
t i o n  u i  judges representative of the 
various ethnic, religious, and other 
groups of t h e  community. 

- The voters, as a whole, know rela- 
tively little aboui judicial candi- 
dates, nor do they have any great 
desire to know much more. Studies 
have shown that voters either do no t  
vote for judicial candidates at all 
or else vote solely on the basis of 
party affiliation or some other more 
or less arbitrary basis. 

- The elective system engenders a loss 
of public confidence in the indepen- 
dence of the judiciary in that it 
f'iisters the impression thai elected 
j u d g e s ,  in order to keep up their 
pclitiial connertinns, must refrain 
from taking action which offends the 
party 1 raders. 



For Agarnst - -- 

- Since the voters are deemed quali- - The t,lective system forces the incum- 
fied to elect the governor and the bent judge to take time from judicial 
legisl~~tors, they are equally duties to camptiign, thereby increasing 
quaiified to elect their own the work of the other judges and 
j iiiiges. disrupting tho court scheduie. 

- The election of judges insures that - The elective system is not designed 
the judiciary is an independent to select the most able judges in 
branch of our government. in that a that local political leaders do the 
judge need not look to the execu- nominating, not on the basis of 
rive or legislative branch for ability, character, and professional 
appointment and confirmation. standing but uith primarily political 

factors in mind. 

- The elective method compels judges 
to become politicians, operates to 
discourage ab1.e individuals from 
seeking judicial office, and once 
they achieve the office, it may 
operate to remove them for reasons 
not iur~dai~~~entally connected with 
judicial performance. 

- It is practically impossible for the 
p u b l i c  to knob: ~ h i c h  candidates pos- 
sess the requisite abilities to make 
competent judges since judicial cam- 
paigns receive relatively little news 
coverage. 

The Missoui-i f'!an, sometimes called the Merit Selection Plan, is presently 
used to st:lect. judges for  rhe court of last resort in 15 s ta tes .  Although there 
are numerous variations on the plan, the process generally consists of 3 steps:  

(1) Nomination of slates of judicial candidates by nonpartisan 
ia~l-professional ncminating commissions ; 

(2) 'ppointment, of the judge b y  the governor from the slate 
submitted by the nominating commission: and 

' ., \ . The appointee serves an i n  term, then submits to a 
noncompetitive election in which the electorate decides 
whether or  not t.o retain the individual for a regular term 

The Missour9 Plan has been ihe topic of much debate within the last 
decade  Even though there is no hard evidence that the claims made by its 
proponents are t rue ,  especially the argument that the Nissouri Plan eliminates 
politics from the selection process, the campaign for the plan has been fairly 
successful in a number of s ta tes .  In such debates, the points raised can be 
summa?--ized a;- foliij\*:s : 
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AKC'L?EN?'S RAISED BY THE MISSOGRI SYSTEil 
OF JGIIGE SELECTION 

For -- &gainst 

- Use of the nominating commission 
helps insure that only well-quali- 
fied candidates are considered 
for judicial office and prevents 
mediocre candidates from being 
selected for political reasons. 

- The Plan retains t.he important 
advantages of the appointive 
scheme, that is, participation in 
the selection process of an 
authority (the governor) who is 
qualified and able to assess judi- 
cial candidates and who is directly 
answerable to the people. 

- The nominating committee arrange- 
ment insulates judicial selection 
from the adverse effect of poli- 
-: ircs, inevitable i r i  appoiniive 
selection of judges. It is im- 
material if the executive chooses 
to select only nominees from the 
executive's political party so 
long as the nominating committee 
submits only the best qualified 
appointees. 

- in Missouri, the Plan has resulted 
in a partisan composition of the 
bench. Of the first 60 judges 
appointed under the Plan, 70 per 
cent were from the same politiral. 
party of the governor and 30 per 
cent were from the opposite polit- 
ical part)-. 

- Public confidence in the Plan in 
Missouri has been good. Tn 1940, 
the Plan was adopted by a 90,000 
vote majority. Resubmitted in 
1942 at the insistence of oppo- 
nents who argued that the people 
had not understood the Plan, 

- Removal of judges from election by 
the people deprives the people of 
a basic inherent right. 

- The courts are not taken out of 
politics but the traditional poli- 
tics of party leaders and machines 
have been replaced by bar and guber- 
natorial politics. 

- The system diffuses the responsi- 
bility of selection since a governor 
could claim that good selections 
could not be made due to the 
inferior quality of those on the 
lists. 

- It appears that oi~iy one Missouri 
judge has been defeated under the refer- 
endum feature of the Plan since it went 
into operation in 1940 which shows 
that the Plan perpetuates present 
judges in office for the balance of 
their lives, making it almost impos- 
sible to remove unqualified judges. 

- The attorneys have too much power and 
authority over the nominating process. 

- The nominating committee places the 
governor's "preferred" candidates 
on tbe list of nominees to accommo- 
date the governor. 

- There is no reason that in the reten- 
tion election, the public would be 
any better informed after a judge 
has served one or more years in 
office. 

- Sirice nominating commissions pre- 
dominantly consist of judges and 
attorneys, thei~r orientation in judi- 
cial selection will he to emphasize 



T H E  J U D I C I A R Y  

For  - A ~ a l n s t  .-. .--- 

v o t e r s  r eendorsed  i t  by a  180,000 s t r i c t l y  t e c h n i c a l  a b i l i t i e s  r a t h e r  
v o t e  m a j o r i t y .  t h a n  o t h e r  q u a l i t i e s  and t y p e s  of 

e x p e r i e n c e  which may be more r e l e -  
- Under t h e  P l a n ,  any judge ,  b e i n g  v a n t  t o  t h e  needs  o f  t h e  comniunity. 

f r e e  o f  p o l i t i c a l  p r e o c c u p a t i o n s ,  
w i l i  be a  b e t t e r  judge because  t h e  
j u d g e ' s  working hours  and mind w i l l  
be devoted o n l y  t o  j u d i c i a l  work.  

- S i n c e  t h e  r e t e n t i o n  e l e c t i o n  under 
t h e  P l a n  i s  d i s a s s o c i a t e d  from 
p o l i t i c s ,  t h e  chances  t h a t  a  judge 
w i l l  be removed from o f i i c e  on 
p o l i t i c a l  grounds unconnected  w i t h  
a b i l i t y  a s  a  judge a r e  g r e a t l y  
r educed .  

- The Missouri  P l a n  s t i l l  r e s e r v e s  
t o  t h e  p e o p l e  a v e t o  on j u d i c i a l  
c a n d i d a t e s .  The p u b l i c  i s  r a r e l y  
i n  a  p o s i t i o n  t o  know i n  advance  
how good a j u d i c i a l  c a z i d a t e  i s ,  
L . . A  u u ~  i f  tire c a t x i i d a t e ' s  r e c o r d  a s  
a  judge  i s  o u t s t a n d i n g l y  p o o r ,  t h e  
v o t e r s  can  a s c e r t a i n  t h e  f a c t s  and 
remove t h e  judge .  

- The s e c u r l t y  o f  t e n u r e  p rov lded  by 
t h e  P l a n  a t t r a c t s  a t t o r n e y s  kho 
would n o t  have s u b m i t t e d  them- 
s e l v e s  t o  t h e  o r d e a l s  o f  t h e  o l d  
p o l l t i c a l  sys tem.  

It should be noted that the Hawaii Constitution provides for the 
appointment only of the justices of the Supreme Court and the judges of the 
circuit court .  The method of selecting district court judges is left to the 
legislature which has provided that district judges be appointed by the chief 
justice of the Supreme Court .  District judges hold office for 6 years and until 
their successors are  appointed and qualified. Any district judge may be 
summarily removed from office and the judge's commission removed by the 
Supreme Court whenever  he Supreme Court deems such removal necessary for 
the public good 

Beyond the arguments that. can be advanced for different means for 
selecting judges, little evidence substantiating the claims associated with each 
aiternative exist .  In rhe last few years ,  however, a number of empirical studies 
comparing the differentiai impacts of the various selection mechanisms have been 
undertaken. Their findings shed some light on whether the selection process is 
related to who are  chosen and how they resoive the conflicts brought before 
them. The conclusions of the studies comparing selection systems can be 
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brokt:n doavn inti: 2 ca: ~ego r i e s .  Much of the data from existing studies have 
 fa^..^ ,,st;c.i $ ~. on the chart;i:teristics of ihose selected for judgeships under the . , c1ifft:rc:nt schemes. l o  the c-s:.ent that. seltxtion systems tend to singie out 
diiferer.r classes or  types of persons for judgeships, such mechanisms indirectly 
influence public :iccept,ance and the authority of the judiciai system. In 
: ; n s t .  iittie data regarding the nature of decisional outcomes under the 
dificrcnt. mechanisms haze been gathered.  The decisional &?ropensities of the  
judgc:~ selecieu' rri~der &hi; t:a~.ious plans have a direct impact. on hcrv conflicts . . 
;ire reioivcd and the poilc)- g;rejui?iees of the judiciary 

r n i l  data suggest that  different judge selection mechanisms have a 
smiliic:r impact on rhe charac?c:ristics of those chosen than the arguments raised 
ato:.e might indicate. First., it. is not clear that  the -various different selection 
precesses rend to choose judges it-ith subsiantially different prior career 
c:uperic:nces. Second, there is virtually no difference in the technical 
competence of elected and appointed state supreme court justices. Thi rd ,  social 
f:ictors characterizing judges are affected only slightly by the seieetion process. 

!.ike those works characterizing the judges produced by the different 
sc!ecrion systems. empirical studies documenting judicial decisional propensities 
a re  few. One researcher found that  elected judges tend to be more liberal than 
those isho a r t  appointed. Such a conclusion heid t rue  even when political party 
affiliation was held constant. Another dinension of the decisional incIination of 
judges regal-ds partisanship in conflict resoluiion. When appointed and elected 
juclgrs ;:re ciinipar-t:d, sijme data show that  judges on appointeci coiirts tend to be 
&ore nonpartisar, than judges on elected courts .  ilppointed judges are iess 
1 ,' ilkely 1.0 rvoit: like typical democrats or  typical rcpubiicans 

Even thougn existing behavioral studies show t.hat little difference in 
hl~xct results from ril?crnative selecticn systems. they do provide a tentative 
pictur-ri of the narure of rhe trade-offs invol-~ed.  Where liberalism and public 
r t i p t i  are :.slued o v c ~  nonpartisanship and ti$chnical competence, a selec- . ;;\in , ~.. process embodying an election mechanism may be preferred to one including 
judicial appointment,. Even aoiin~\\~l.?c:dging the existence of such trade-offs, 
hov;ever. 2 fact.ors must he kept in mind. The: magnitude of the trade-offs and 
the i:ert,aint:: ;*~ith wliich t.hey occui. in a particular state speak loudly agai?st 
immtciiati: exclusion of ;i:.y judic:iiii selection alternatives 

Once the method i;l selecting a judge has been determined, a related issue 
ini-cilvc;~ i:hct~hci. rninhai cjualif'ii:ations for jucigeshir, should be set out in the 
ccnrtiiution. A majority of states include minimurn standards for judgeship in 
t he i r  :rcnsiitutions. Only 1 states'  crnstiiut,ions do not provide for judicial 

., iiuiiificaiicns. lr can he argued that constilationai siiencc: regariiing- judicial - .  i!u:i:iPi~arii:p..s increases the pocil cii candiciaiei ayvaiialilc: lo those choosing judges 
;ind givi-i the ic:gis!aiuri> wide; dis;:r-c.:ion in setting statutory criteria. f!i;ta:ever, 
without ~i:~nstiti;t,ionaliy est.ribifshe;i minimums. the selection process beconies 
vulnc:rab2t. to i.;irnpering and ini:reases the like!ihooii of producing judges of poor 
quality 

State constit.urions contain 1 common types of qualifications required for 
jutigts. 'fhev in.-- . , ~ l . ~ t .  7' ~8n:ted ' Star ts  i:itizenship, state residency, minimum age ,  

. . . ' 
; :  g 1 ".'he numbi:i of stares relyin;: upan c;*cfi type ofpprert.qulsrle . . fur ,u:rgi:$hi;j is s)lo$;ir. i.; :hi: r;;".1., i;:ei~w: 



PREREQUISITES FOR JUDGESHIP 

Type of Q u a l i f i c a t i o n  ~- 

L . S .  i l t l z e n s h l p  
S t a t e  K e s l d ~ n c y  
Minlmi~rn Age 
Legdl  T r a ~ n l n g  

S t a t e s  Having 
Qua1 i f i c a t i a n s  

i r  is interesting to note that Hawaii presently has no U . S .  citizenship 
requirement for judicial eligibility. Prior to 1976, citizenship was a prerequisite 
because judges were required to be members of the state bar  association. 
Eligibility standards for the Hawaii Bar before 1976 included ti. S . citizenship. 
However, the Supreme Court Rules 'Jere amended in May of 1976 to allow 
noncitizens to practice before the state courts .  Given the present 10-year 
requirement for legal practice in the State,  aliens, although potentially eligible 
for judgeship positions, cannot meet all the prerequisites for a judicial seat until 
1987 

JITDICiiiL TENURE AXD COIVIPEKSATION 

Judiciai tenure and compensation are  related to the selection process in 
that, they should be designed to bring to and maintain on the bench the best 
judicial talent that is available. Adequate tenure and compensation provisions 
are also fundamental in insuring the independence of the judiciary. 1% judge 
who must be reelected or  reappointed after a short  term of years o r  whose 
compensation is subject to legislative change may find it difficult to make fully 
impartial det:isions on controversial issues.  

The arguments in favor of longer tenure are that longer tenure will 
attract  highly qualified and competent persons to the bench and preserve the 
independence and impartiality of the judiciary. The arguments for limiting 
tenure are that it makes it possible to remove judges who have not performed 
their duties well; that  shorter terms would help make our judges acutely aware 
of the social and economic changes going on in our society; and that it  prevents 
judges from remaining on the bench to advanced ages when their efficiency is 
severely curtailed 

Related to the original term of office for judges is the method of judicial 
retention. !vlost of the states.  including Hawaii, require that the incumbent 
judge be reelected o r  reappointed, whichever method is used by the s ta te .  
However. in recent years there has been siome modification. In New Jersey,  the 
judge serves an inirial $-year tern and upon reappointment serves for life. 
Under this system the governor and indirectly: the people, are given a chance, 
after reflection on the judge's record, to decide whether or  not the judge should 
be given life tenure .  Under the Missouri Plan, an incumbent judge seeks 
retention in office a t  the end of the judge's term by simply filing a declaration 
to that effect. A t  the next election, the judge's name is placed on a ballot 
without opposition and the voters are asked whether the judge should be 
retained for  anorher t e r m .  Thi: benefits of this retention pian are: 
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(1) There is no need for political campaigns. The judge need not 
solicit funds from a political party o r  friends; 

(2) No judicial time is lost on the campaign trail; and 

( 3 )  While assuring incumbent judges of longer tenure,  it still 
reserves to the people a veto on judicial candidates, a 
privilege which is thwarted under the appointment for life 
tenure.  

On the other hand, critics of this retention plan point out that it is unlikely 
that the voters will be any more interested o r  capable of determining the judge's 
qualifications after the judge has served one term and that the effect of the plan 
would be to ensure the judge's retention and make it harder to remove the 
mediocre o r  mildly unethical judge. 

I t  is generally agreed that judicial compensation should be set  so as to 
attract to the bench able and well-qualified persons. The major problem in this 
area is the extent to which tietails of the compensation scheme are  set  out in the 
constitution. I t  is said that. the failure to incorporate judiciai saiaries int.0 the 
constitution permits the legislature to reflect disapproval of decisions by 
reducing the judge's salary> thereby endangering the independence of the 
judiciary. However, in view of price-level fluctuations, incorporation in the 
constitutions of specific judicial salaries is generally not recommended. The 
difficulty of constitutional amendment results in delaying the adoption of 
rectifying change until long after the need has become manifest. 

Adequate retirement benefits also contribute to attracting highly qualified 
candidates for judicial positions. Retirement benefits serve to provide security 
for judges who have devoted a major portion of their working lifetime to public 
service. An ideal retirement plan offers sufficient benefits to encourage judges 
to retire when they can no longer work at  full capacity. Furthermore, with 
liberal disability pensions as inducements, disabled judges can be persuaded to 
retire voluntarily. If pension benefits are  low o r  unavailable, judges may be 
compelled by necessity to resist efforts to persuade o r  compel them to retire.  
Related to retirement benefits are  those payable to judges' beneficiaries at their 
death.  Like retirement benefits, death benefits help attract marginally 
interested candidates for judgeships because of the financial security they offer 
the judge's family. 

RETIREMENT , REMOVAL, AND DISCIPLINE 

in the public mind, it is the judge who is the primary guardian of justice 
and the impartial arbiter of disputes between individuals. -4s a consequence, 
the legitimacy of the entire judicial process res ts  on the confidence of the public 
in the rationality and integrity of those acting as judges. Regardless of the 
method of judicial selection, all states are occasionally faced with the problem of 
judges and justices who cannot properly discharge their duties because of their 
age, incompetency, arbitrariness, judicial misconduct, extra-judicial misconduct 
or other breaches of judicial ethics. in view of the trend to ensure ionger 



tenure for judges through merit retention pians and longer terms, the need for 
some reasonable system for the discipline, retirement, o r  removal of judges 
when circumstances warrant such action becomes apparent. 

The problem of discharging judges who can no longer undertake their 
duties properly has been recognized by all states and they all possess 
mechanisms for removing judges. In the last few years,  however, focus has 
turned to designing more effective procedures for dealing with judges whose 
performances are  tainted with misconduct o r  disability. An initial point of 
departure in examining these mechanisms is the retirement standards applicable 
to judges. 

Although there is no unanimous consensus, it is generally accepted that 
there should be an age for compulsory retirement of judges. The mandatory 
retirement age is designed primarily to protect the legal system from extreme 
advanced age and senility in judges. It is said that younger individuals 
appointed as successors would sharply increase the productivity of the courts.  
The objection that it would deprive the courts of the services of experienced 
judges is usually answered by a provision aliowing a retired judge to be recalled 
to the bench for special cases o r  when the judicial dockets are overcrowded. 

Over the years ,  a number of procedures for dealing with judicial 
misconduct and disability have developed. The mechanisms can be described as 
being either traditional o r  modern. Historically, instances of judicial 
incompetence o r  misconduct were handled by 3 traditional procedures-- 
impeachment, address,  and recall. 

Both the impeachment and address process vests the power to remove 
judges in the legislative branch of government. The arguments associated with 
whether iegislative authority in this area is desirable are set forth beloic: 

LEGISLATIL'E POWER TO REXOVE JUDGES 

Pros -. Cons 
-- 

- Legislative supervision discour- - The pressure of regular iegisla- 
ages flagrant misuse of judicial tive business makes it difficult, if 
authority. not impossible, to devote the 

required time to hold a formai trial 
- Where the judiciary may not be of a particular judge. 
able to discipline its own members, 
the legislature mag be the only - The iegisiature is a policy making, 
body with the requisite indepen- not an adjudicative body. Its size 
denre? power, and direct responsi- and pr~cedures are p o o r l y  fitted to 
bility to the people rn perform trying cases and its members are not 
this disciplinary function. prepared lo assume the role of judges 

in an area with which they have 
little Zamiliarily. 
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P r o s  Cons - 

- S i n c e  t h e  l e g i s l a t u r e  i s  a p a r t i s a n  
body,  p o l i t i c a l  c o n s i d e r a t i o n s  may 
p redomina te  i n  a disciplinary t r i a l  
of  a  j u d g e .  

In contrast ,  the recall process vests power for removiiig judges in the public. 
The facts indicate that the impeachment, address ,  and recall mechanisms have 
only rarely been used in the past .  

Whatever the reason for  disuse of the traditional procedures, recent years 
have found the traditional disciplinary procedures either superseded o r  
supplemented, or  both,  by modern mechanisms. Although the variations among 
these procedures, both potential and existing, are  numerous, the 2 developed in 
New York and California are prototypes for other s ta tes .  

The New York court on the judiciarg is composed of 5 judges who convene 
only when a complaint is filed by specifically authorized officials. The judiciary 
court has the power to censure,  suspend, o r  remove for cause any judge within 
the New York judicial system. Removal for cause includes misconduct in office, 
persistent failure to perform duties, habitual intemperance, and conduct 
prejudicial to the administration of justice. 'She court is also empowered to 
retire a judge for mental or  physical disabilities. Once charges are  considered 
by the judiciary court ,  notice of the case and the hearing date must be given to 
the governor, the president of the senate and the speaker of the assembly. 
After such notice, the iegislature may act to prefer its own charges for removal 
and stay the proceedings of the court on the judiciary. A 1974 amendment to 
the New York Constitution establishes a commission on judicial conduct whose 
function is to review judicial performance and recommend the convening of the 
judiciary court .  The arguments associated with this New York model are set  
forth below : 

AHGCXENTS ASSOCIATED V I T H  THE NEW YOFX PLAN 
FOR JIJDICIAL DISCIPLINE 

P r o s  Cons -- 

- The New York sys tem h a s  p roven  t o  - The c o u r t  on t h e  j u d i c i a r y  o p e r a t e s  
be  p a r t i c u l a r l y  w e l l - s u i t e d  t o  on a n  ad hoc b a s i s  o n l y .  I t  h a s  no 
p r o v i d i n g  c o n f i d e n t i a l ,  f l e x i b l e ,  permanent  s t a f f  which can  r e c e i v e  
and e f f e c t i v e  t r e a t m e n t  of  problems c o m p l a i n t s  and i n v e s t i g a t e  c h a r g e s  
of j u d i c i a l  d i s c i p l i n e .  on a c o n f i d e n t i a l  b a s i s .  

- S e v e r a l  s e n i o r  a p p e l l a t e  j u d g e s ,  who - The c o u r t  on t h e  j u d i c i a r y  does  n o t  
s h a r e  i n  t h e  r e s p o n s i b i l i t y  f o r  t h e  o b s e r v e  b a s i c  ru;es  o f  f a i r  p roce -  
a d m i n i s t r a t i o n  o f  t h e  e n t i r e  j u d i -  d u r e ,  s i n c e  i t  a c t s  b o t h  a s  p r o s e c u -  
c i a i  sys tem a r e  r e p r e s e n t e d  on  t h e  t o r  and j u d g e ,  and t h e r e  i s  no 
c o u r t  on t h e  j u d i c i a r y  and  a r e  a p p e a l  from i t s  d e c i s i o n s .  



d i r e c t l y  i nvo lved  i n  t h e  e n t i r e  - From t h e  moment n o t i c e  o f  any c a s e  
p r o c e e d i n g .  i s  g i v e n  t o  t h e  gove rnor  and t h e  

p r e s i d i n g  o f f i c e r s  of  bo th  i e g i s l a -  
- The ?4ew York sys t em h a s  vo rked  t i v e  h o u s e s ,  t h e  p r o c e e d i n g s  of t h e  

W e ]  1 when > d i i e d  - - 1  ' upon,  o p e r a t e s   at^ j u d i c i a r y  c o u r t  a r e  no l o n g e r  c o n f i -  
L i t t l e  c o s t  t o  t h e  t a x p a y e r ,  and d e n t i a l .  
i s  p a r t i c u l a r l y  w e l l - s u i i e d  t o  a 
s t a t e  l i k e  New York w h e r e  o t h e r  
d i s c i p l i n a r y  p r u c r d u r e s  e x i s t .  

The essence of the Xetv York st-stem is its reliance on the judiciary to police the 
actions of its members. In general, the variations on the model have tended to 
diffcr primariiy in the extent of centralized control heid by a state's supreme 
court 

The California commission on judicial performance, created in 1960, is 
composed of 9 members--5 judges selected by the state supreme court .  2 
atlorneys elected by thc board of governors of the state bar associarion, and 2 
members of the public appointed by the governor with the advice and consent of 
the senate. i t  has jurisdiction over a!! levels of rho st.ate judiciary. I?  is 
empiowered to investigate a complaint submitted by any person concerning the 
incapacity or  misconduct of a state judge and to recommend to the supreme court 
that the judge be retired or  removed. To aid in its investigation, the 
commission is given the power t.o subpoena witnesses, order hear-hgs and make 
findings, and has been given professional staff 

'The commission can only make recommendations to the Caiifornia Supreme 
Court .  The Supreme Court ,  after reviewing the record of the proceedings and ,  
if necessary, ordering additional evidence. may order  the removal or  retirement 
as I-ecommended o r  it may wholly reject the commission's recommendations. 

Upon recommendation of the commission, the Supreme Court mag retire a 
judge for a disability that seriously interferes with the judge's performance and 
is o r  is likely to become permanent. The Supreme Court may also censure or  
remove a judge for action occurring not more than 6 years prior to the 
commencement of the judge's currmr.  term that constitutes wilful misconduct in 
office. persistent failure or  inability to perforin the judge's duties, habivaai 
htemprrance in the use of intoxicants or  d rugs ,  o r  conduct prejudicial to the 
administration of justice that brings the judicial office into disrepute. However, 
the commission is also empowered to "privately admonish a judge found to have 
engaged in an Lnproper action or  a dereliction of du ty ,  subject to review in the 
Supreme Court in the vanner  provideci for reviexw of causes decided by a court 
of appeal': 

The arguments relating to the desirability of a commission s t ructure  
si?iiIar to California's are outlined in the table below: 
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ARGLTIEKTS ASSOCIATED WITH TXE CAiIFORhIA 
DISCIPLIKARY PROCEDLXE 

Pros -- 

- The plan has proved to be a suc- 
cess in California and has had a 
marked effect in raising the 
already high level of the 
California judiciary. 

- The commission is a permanent 
agency with a full-time staff to 
receive and investigate complaints 
in any form from attorneys, other 
judges, or from the public. 

Cons - 

- The ability of the conunission to 
induce problem judges to resign or 
retire before there is any public 
proceeding might lead to an atmos- 
phere where judges would he unwilling 
to criticize the commission for 
fear of reprisal. 

- It is improper for the same body-- 
the commission--to investigate, 

prosecute, and adjudicate a case. 

- The confidentiality of its actions - The sensitivity of disciplinary 
protects the innocent judge from proceedings makes it desirable that 
irreparable damage caused by pub- the cowmission be controlled only 
licity resulting from the filing by senior appellate judges who are 
of a claim which later proves to fully familiar with the workings of 
groundless. the state judicial system. 

- The commission can onllr make recom- 
mendations. The supreme court, 
after reviewing the evidence, makes 
the final decision thereby giving 
the accused judge a second chance 
to present a case. 

- The provision ailowing the commis- 
sion to retire a judge with 
pension benefits provides a 
flexible and workable remedy which 
can be used when outright removal 
is too harsh a punishment. 

- The plan provides an effective 
means for a private citizen to seek 
relief against the wrongful act of 
a judge. 

- A permanent disciplinary commission 
would have a strong incentive to 
produce "results", that is, to cause 
a certain number of judges to leave 
the bench. It could make a commis- 
sion unduly zealous in putting pres- 
sure on judges to resign for reasons 
which would not in fact justify 
removal or involuntary retirement. 

- In a number of instances, com- 
plaints disclose situations which, 
while not serious enough to warrant 
removal, nevertheless disclose 
practices which should be discon- 
tinued or improved. 



Pros - Cons - 

- The very existence of the com- 
mission acts  a s  a deterrent t o  
judicia l  misconduct. 

Generally, major variations to the procedure in other states have expanded the 
powers of the commission o r  vested the removal power in the governor ra ther  
than the Supreme Court .  

The thrust  of the commission approach to reviewing judicial performance 
is to place the mechanism for judicial discipline in the hands of an independent 
agency. To the extent that an understanding of the state 's  legal system is 
necessary for effective functioning of a commission member, however, it  is 
desirable to impose qualifications for membership. 

I t  can be said that whatever disciplinary procedure is adopted, trade-offs 
are  involved. Confidentiality is needed for full and impartial investigation, as 
well as  to protect the reputation of the judge in question until completion of the 
inquiry.  Public confidence in the judiciary. however, and its disciplinary 
machinery are dependent upon the visibility of their attempts to maintain its 
quality. Because both these objectives cannot be advanced in harmony, it is 
necessary to devise a disciplinary mechanism that provides the most appropriate 
balance for the unique social setting of each s ta te .  To the extent that such a 
baiance can be s t ruck ,  the aims of judicial independence and public 
accountability can also be properly served.  



Article VI 

TAXATION AND FINANCE 

(Prepared by the Office of the Legislative Auditor) 

Compared with provisions in other state constitutions, Hawaii's article on 
taxation and finance is a modei in simplicity. By and large,  it  deals with 
fundamentai questions and is free of detailed prescriptions and restrictions, 
thereby providing the executive and the legislature with substantial latitude and 
flexibility in formulating taxation and finance policies. This was the framework 
for the original 1950 provisions as it  was for the 1968 amendnients. 

That taxation and finance provisions in other state constitutions are  
among the most badly battered and cluttered is traceable to 2 reasons. The 
history of the states does reveal widespread abuses in the conduct of financial 
affairs, particularly in the nineteenth century and the response was to include 
in state constitutions detailed provisions to prevent financial mismanagement and 
fraud and to curb executive and legislative authority. But apart  from the effort 
to foxnulate constitutional protection from the actual and potential abuses of 
government, there is a second reason for the proliferation of taxation and 
finance provisions. Powerful interest groups have frequently sought to advance 
their financial interests through constitutional provisions, and to the extent 
that they succeeded, the result has been not merely cluttered constitutions, but  
more seriously, the insulation of special interest from the overall public 
interest .  

To the credit of the 1950 and 1968 drafters of Hawaii's Constitution, the 
taxation and finance article reveals no excesses in checking executive and 
legislative authority o r  provisions designed to shield any particular interest 
group.  Structurally. the taxation and finance article contains 7 sections : a 
statement that the power ~f taxation shall not be surrendered,  suspended, o r  
contracted away (secrion 1); a prohibition against using public monegr, 
property,  or  credit except for a public purpose (section 2); the establishment 
of debt limits for ihe state and counties (section 3 ) ;  a requirement for the 
governor to submit a budget to the 1egrislaPdre (section 3 ) ;  a requirement for 
the legislature to pass a general appropriations biill covering the operating 
expenditures <if state government, in the odd-numbered year or  a supplemental 
appropriatiions bill in the even-numbered year before passing other 
appropriation bills (section 5); a requirement for the legislature to establish a 
system for expenditure controls (section 6); and the establishment of an auditor 
r e s p ~ a s i b l e  to the iegislature (section 7 ) .  The 1950 Constitution contained an 
additional section specifying that the land and other property of nonresident 
c:itizens could not be taxed at  a higher rate than the land and property of 
residents. This section was deieted by the 1968 Convention ivhich believed that  
the section was redundant because substantial equality of taxation is already 
required by the equal protection clause of the U. S.  and state constitutions. 

Among the issues which are likely to emerge in the 1378 Convention are  a 
numkjtr of r 3 ( j  ;i :-. &>sues . inciuding the search for a rational debt limit formula; the 
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taxing powers of the counties; controls over government spending; and 
organization and application of governmental auditing. There mag also be a 
number of new issues, including the powers of the executive in fiscal matters 
versus the powers of the legisiature, the conformance of state income tax laws 
to those of the federal government, and constitutional sanction of certain types 
of bonds. The remainder of this chapter summarizes these and other issues 
under the heading of: (1) executive-legisiati-v'e fiscal relations; (2) fiscal 
restrictions; (3 )  state and local debt; (4) county taxing powers; and (5) 
governmental auditing. 

Executive-Legisiative Fiscal Relations 

in the decade of the 197O's, there has been growing confiict between the 
executive and legislative branches over the expenditure policies of state 
government. Briefly, the issue is this: as perceived by the legislature. its 
status as a separate and co-equal branch of government and the source of 
authority derived from its control over the purse have been diminished by the 
executive branch's unwillingness to execute all of the appropriations provided 
for by the iegislature. For its part ,  the executive branch views the problem as 
one of the legislature's own making, i . e .  , there would be no problem if the 
iegislature were to limit its appropriations to the revenue raising capacity of the 
state, and that because the legislature appropriates funds which exceed the 
aggregate requests of the executive branch, the governor has no aiternative 
but to restrict some legislative appropriations in order to maintain the state's 
fiscal integrity. 

The drafters of the 1950 Constitution foresaw that there might be 
disagreements between the governor and the legisiature as to either the level of 
appropriations for any particular program or whether appropriations should 
have been made for a program in the first place. Therefore, they provided in 
the Constitution the formal mechanism by which this disagreement couid be 
expressed and resolved. 

Article 111, section 17, of the Constitution provides that the governor may 
veto any specific item or items in anj7 bill which appropriates money for specific 
purposes by "striking out or reducing the same". The item i-eto is of Organic 
Act vintage. The reduction veto was on the initiative of the 1956 drafters. in 
either case, the 1950 drafters beiieved that the formal and open mechanisn of 
the item and reduction veto, together with the provisions for the legislature to 
override the veto, was in keeping with the concept of checks and baiances. 

The 1950 drafters also considered that situations might arise where 
revenues would be less than originally anticipated and that, under such a 
condition, the government would hare to economize and conserve funds. 
Therefore, it included in the taxation and finance article the requirement that 
the legislature enact provisions for the control of the rate of expenditures of 
appropriated state funds and for the reduction of expenditures under pre- 
scribed conditions. 
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The laws enacted by the legislature regarding expenditure controls 
comprise what is known as the allotment system as provided for in part  I1 of 
chapter 37, - Hawaii Revised -- Statutes. The legislature has declared its policy 
that the appropriations made by it are  maximum amounts and that t.he governor 
and the director of finance are  empowered to effect savings by careful 
supervision and by promoting more effective and efficient management. In 
addition, if' the director of finance determines at  any time that the probable 
receipts from taxes o r  any sources for any appropriation will be less than 
anticipated, the director of finance can, with the approval of the governor, 
reduce the amount allotted or to be allotted after giving notice to the department 
concerned. 

The administrations in the last decade have not used the item or reduction 
veto to delete o r  reduce appropriations passed by the legislature, except in a 
few cases where there have been duplications or other technical errors in the 
appropriations legislation. In practice, deletions or reductions of 
appropriations are  accomplished internally within the executive branch through 
the allotment process. 

Appropriations made by the legislature can be grouped into 2 broad but  
distinct categories. One category would include those appropriations requested 
by the executive branch for specific programs which it has identified. The 
second category includes those appropriatiox-is initiated by the legislature in 
response to needs perceived by the legislature. The legislative-executive 
conflict centers on the second category of expenditures. The legisiature 
believes that the appropriations for its own programs are  being side-tracked in 
favor of established and ongoing executive programs. In tu rn ,  the executive 
argues that where legislative programs are  deferred,  it is not because of 
executive unwillingness to execute the programs but because there are  
insufficient resources to implement all of the appropriations made by the 
legislature. There is no easy answer to this dilemma. 

Legislative efforts to resolve the issue have been inconclusive. In the 
past several years,  a number of separate legislative measures have been 
introduced in response to the dispute over the execution of legislative 
appropriations, but no measure has passed both houses of the legislature. One 
measure, orighating in the house of representatives, would have limited the 
conditions under which the governor o r  the director of f i a n c e  would be able to 
restrict appropriations. Another measure, originating in the senate, would 
have established a joint senate-house controlling committee to oversee execution 
of appropriations. Still another measure would have established a system of 
impoundment control, patterned after the system established by the 'C' . S . 
Congress, wherehy all proposed executive deferments o r  rescissions of 
legislative appropriations would be subject to legislative review. At the time of 
the issuance of this report ,  no legislative remedy is in s ight ,  leading some 
legislators to observe that  the basic issue of executive v s .  legislative controls 
over spending is one for the constitutional convention to resolve. 

Another issue bearing on executive-legislative fiscal relations, which has 
emerged in other states but has not been fully examined in Hawaii, is the 
question of executive vs . legislative control over federal funds,  which have 
come to comprise a significant portioc of state budgets.  Eisewhere, state 
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legislators argue that many millions of federal dollars escape review by state 
legislatures because the grants are funnelled directly to a particular program or 
department. The result, according to some legislators, is that executive 
agencies have used federal funds to thx-art the will of the legislature by using 
the funds to restore or expand programs which the state legislature thought it 
had terminated. Some state legislatures see this as a further erosion of legisla- 
tive prerogatives and have attempted to assert controls over how federal funds 
are spent. 

In Hawaii, the issue over federal funds has been less urgent, partly 
because the Executive Budget Act, which governs the form and content of the 
budget submitted to the legislature, requires programs to reveal all sources of 
funding, state funds as well as federal funds. In turn,  the legislature treats 
federal funds, from an appropriations standpoint, in the same way that it treats 
state funds, i .  e .  , it identifies all sources of funding in making appropriations. 
In practice, the actual realization of federal funds may be quite unlike what is 
anticipated in the appropriations acts, and the specific purposes for which the 
federal funds are finally applied may not have been intended by the legislature. 
To the extent that the legislature may be said to exercise limited control over 
federal funds, this condition may be partly a function of the vagaries of federal 
funding and the uncertainty of their receipt, although charges raised elsewhere 
that executive handling of federal funds represents deliberate efforts to 
circumi-ent the legislative appropriations process may merit constitutional review 
and examination. 

Fiscal Restrictions -- 

Hawaii's Constitution is free of the type of fiscal restrictions commonly 
found in other state constitutions. Some constitutions are replete with detailed 
prescriptions earmarking revenues for specific purposes or providing for tax 
exemptions. The only significant restrictions in the taxation and finance article 
are those dealing with debt (discussed in the ensuing section of this chapter); 
the requirement for biennial budgeting and biennial appropriations; the 
specification on priority in the legislative process for the general appropriation 
bill and the supplemental appropriations bill over other appropriation bills; the 
public purpose clause governing the use of state funds, property, or credit; 
and the prohibition against delegation of taxing powers. These existing 
restrictions have not been the subject of wide controversy, although some 
restrictions may need to be reviewed in the context of new issues or conditions. 
There i s ,  in addition, renewed discussion over limitations on government 
expenditures or revenues, flowing from taxpayer disenchantment over 
government spending and taxation policies 

S~end ing  Limitations. From individual members of the legisiature as well 
as from interest groups and the public, various constitutional proposals have 
been advanced to limit state government spending in some way. These 
proposals include requiring the legislature to impose an overall ceiling under 
which appropriations wouid be made; limiting the increase of government 
spending from one period to the next; and tying government spending to a 
percentage of some economic base, such as the gross state product or individual 
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income. One proposal would indirectly limit government spendirg by requiring 
rhat a portion of general fund surpluses be returned to taxpayers in the form of 
tax rebates. Other proposals would check tax increase measures by channelling 
them into a referendum process. 

Those arguing for government spending bLtations feel that the costs of 
government are  imposing an increasing!:; intolerable burden on taxpayers. 
Those against the of spending Iiniitations contend rhat the governor 
and the legislature must have the flexibility to fashion government spending and 
revenue policies in response to changing needs and conditions. The issue of 
spending limitations is likely to turn on how much faith one has in the ability of 
government, particuiarly the legislature, to act responsibly in balancing 
spending needs against taxpayer interests.  

The - Bu-t. The basic instrument through which state government 
spending policies are  proposed is the budget. Hawaii has what can be 
categorized as  an executive budget system, inasmuch as the Constitution 
assigns to the governor the responsibility for presenting to the legislature a 
complete plan of proposed expenditures and revenues. The 2 changes made in 
1968 8 0  the budget provisions were the requirement for budgets to cover a 
biennial period and for the legislature to specify the form of the budget. 

A question which surfaces from time to t h e  is whether the Constitution 
requires the governor to submit a "balanced budget". The tern1 itself does not 
appeal. in the Constitution, although the section on the budget requires the 
governor to submit bills for any I-ecommended additional revenues or borrowings 
b;; which the proposed expenditures are  to be met. The Executive Budget Act 
also reqiiires the governor to disclose how revenues are to be raised to meet 
expenditures if the e s rha ted  receipts from current revenue sources are  
insufficient to meet proposed expenditures. 

The difficulty with pursuing the concept of the "balanced budgett' is that  
since all budget projections and revenue estimates are  just that--estimates which 
may o r  mag- nor be accurate, budgets can he made to balance o r  they can be 
made to shors a deficit, depending on what ultimate result is desired by the 
executive in the way of expenditure and revenue changes. Noreover, there is 
t.he difficulty in determining what tiiie frame should be used to consider whether 
a budget is balanced. For exampie, the governor's multi-year financial plan for 
the state's general fund shows a deficit of $3.9 million for 1978-19 but surpluses 
in each of the next 4 fiscal years.  

if the concern of the "balanced budget" advocates is that the state should 
not risk grjing into deficit spending of any magnitude? a more direct approach 
v... ,%izdld be to l h i t  the deficit which the state can incur for any particular period 

r a i n s  The 1868 amendments require the legislature, in every 
odd-niimbered year,  to appropriate funds through the general appropriations 
bill for a 2-year period, consistent with the cycle for biennial budgeting. The 
Constitution also ailcws the governor to propose, and the legislature to pass;  a 
suppiemental appropriations bill the even-numbered year to amend the 
general appropriations bill. These provisions went into effect in 1371, and in 
practice, every general appropriations bill in the odd-numbered year has been 
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followed by a supplemental appropriarions biil LQ the even-numbered year. 
Thus, while the Constitution provides for biennial appropriations, the system 
also has characteristics of annuai appropriations. There has been no strong 
movement to return to annuai appropriations, although the issue mag deserve 
examination in view of the apparent continuing necessity to amend biennial 
appropriations. 

Eoth the general appropriations bill and the supplemental appropriations 
bill are accorded constitutional priority in the legislative process. They must 
be passed before other appropriations bills are passed. The only exceptions are 
bills recommended by the governor for immediate passage or bilis to cover the 
expenses of the legislature. These provisions were enacted so that the major 
spending program not be side-tracked by other misceiianeous 
appropriations and so that the budget would be out of the way early enough in 
the session to prevent a legislative logjam. 

In practice, the general appropriations bill in the odd-numbered year and 
the supplemental appropriations bill in the even-numbered year are passed in 
the last days of the session, and the constitutional drafters' intention of 
preventing a legislative logjam has not been realized. One alternative is ro 
establish a deadline for passage of the budget bills, and another is to discard 
the priority requirement entirely. 

Public Purpose. The Constitution requires that no public funds. 
property, or credii be used, directly or indirectly, except for a public 
purpose. In recent years, various iegislative measures which have been 
enacted or proposed may require a review of the public purpose clause as to 
what its specific intent might be. The measures caLling for the issuance of 
bonds for special purposes include the following: 

Economic development bonds. These bonds, previously called Lidustrial 
development bonds when they were authorized by the legislature in 1964, are 
general obligation or revenue bonds to finance the development of agricultural, 
industrial, commercial, or hotei enterprises. Properties and facilities acquired 
and constructed by the bonds wouid be leased to private parties who would be 
required to pay rentals in an amount sufficient to pay rhe principal and interest 
due on the bonds. The 1968 Convention considered the subject of these bonds 
but decided not to specicicaUy provide for them ir the Constitution. 

Anti-pollution bonds. In 1973, the legislature mthorized the issuance of 
revenue bonds to finance anti-pollution projects for private firms which would 
reimburse the government in amounts sufficient to pay rhe priocipal and interest 
on the bonds issued. The bonds were the subject of review by the Hawaii 
Supreme Court. I t  found that the purpose of the act authorizing the bonds 
constituted a public purpose. However, it also found that the revenue bonds 
did not qualify as revenue bonds defined by the Constitution, and that 
therefore, they wouid have to be counted against the debt h i t .  Since the 
legislature's intent was that the act would not be implemented if the bonds were 
to be counted against the limit, no anti-pollution bonds hare been issued. 

Health facility revenue bonds. Legislation proposing these bonds have 
been .htrsduced but riot enacted. it would autllorize the issuance of revenue 
bonds to construct health facilities on behalf of private f i r m s  
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Electric energy and gas facilities. Legislation was introduced in 1975 to 
provide a means whereby facilities providing for electrical energy o r  gas would 
be financed by tax-exempt revenue bonds to be issued by the department of 
budget and finance. The legislation did not pass ,  possibly because of the 
Supreme Court's ruling on the anti-pollution bonds. 

Land reform bonds. These general obligation bonds were authorized to 
implement the Land Reform Act of 1967 whereby leasehold development tracts 
could be acquired for conversion to fee simple ownership. The state comptroller 
contends that the act authorizing the issuance of the bonds is in violation of the 
Constitution's public purpose clause as well as  Article I ,  section 18, which 
prohibits the taking of private property for other than public use.  The 
executive branch was to have sought a ruling in the courts on these bonds, but 
the issue is still outstanding. 

Advocates of the foregoing types of financing are likely to press for 
constitutional support for their positions. Both the 1950 and 1968 Conventions 
resisted efforts to enumerate the specific purposes covered by the public 
purpose clause, but the issue is likely to emerge once again. 

Delegation -. of - Tax& - Powers. Section 1 of the taxation and finance article 
provides: "The power of taxation shall never be surrendered, suspended o r  
contracted away." This section has been reviewed by those advocattiig 
conformance of the state's income tax laws to the federal Internal Revenue Code. 
They see in the nondelegation of tax powers clause a constitutior1al barrier 
should the legislature attempt to pass legislation which would have Hawaii's 
income tax laws conform automatically to federal changes and amendments. 

This possible constitutional issue was sharpened by the response of the 
department of the attorney general to a question raised by the department of 
taxation as  to whether the legislature could enact legislation providing for state 
income tax liability based upon a percentage of federal tax liability. The 
attorney general's opinion was that any such legislation could incorporate 
existing federal law but that  a statute automatically incorporating future  
amendments by Congress would violate the state constitution. Thus,  advocates 
of state-federal income tax conformance view constitutional amendment as the 
only solution. 

State and Local Debt -- 

The large capital investment authorizations in recent years, the effects of 
borrowing on debt service requirements, the mushrooming backlog of authorized 
but unissued bonds, the notoriety of Eew York City's financial crisis, all have 
contributed to renewed concern over the constitutional debt. limit, particularly 
with respect to state government. 

State - Debt -- Limit Formula. The original Constitution provided for a state 
debt limit based on a percentage of net assessed real property valuation. 
Because real property taxes are  solely the revenues of the counties, the 1968 
drafters reasoned that a much more rational base for the calculation of the debt 
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limit would be the state's general revenues. They adopted the present debt 
limit formula which establishes the constitutional debt limit at three and one-half 
times the average of the general fund revenues in the 3 preceding fiscal years. 
Translated into dollars, the constitutional debt limit stood at $2.3 billion on 
Xovember 1, 1977. Of the state's debt, slightly less than $2 billion was 
chargeable against the debt limit, leaving a constitutional debt margin of some 
$372 million. 

Critics of the current debt limit formula contend that it allows -the debt 
limit to be set too high. They believe that the formula has allowed the state to 
accumulate a backlog of $1 billion in authorized but unissued bonds, an amount 
which the state could not afford to issue in its entirety. 

While various alternatives to the debt formula have been discussed, the 
measure which has gained the most attention is one which relates debt service 
(the annual amount which the state is obligated to pay in principal and interest) 
to state revenues. This formula is usually referred to as the debt service ratio. 
Advocates would establish a fixed percentage of state revenues as the maximum 
amount which could be applied to debt service. The precedent for this formuia 
is Puerto Rieo, which established in its constitution a maximum annual debt 
service limit of not more than 15 per cent of the average of the last 2 years' 
revenues. 

Authorized But Unissued Debt. On Kovember 1, 1977, the state had - 
$1,227,128,000 in outstanding general obligation bonds. i t  also had 
$1,098,825,587 in authorized but unissued general obligation bonds. 

Normally, appropriations made by the legislature are effective oniy for a 
particular fiscal year. However, bond authorizations have been for longer 
periods, 3 or 4 years being the more common practice, and these authorizations, 
in turn ,  may be further extended by acts amending the original legislation. 
The result is that authorized but unissued general obligation bonds date back as 
far as 1970. 

An alternative to this system is for the Constitution itself to cancel 
authorized but unissued debt and to specify the period during which bond 
authorizations would be effective and beyond which they would lapse. 

Procedure for Authorizing Debt. The Constitution provides that bonds - --- - 
may be issued by the state when authorized by an extraordinary two-thirds vote 
of each house of the legislature. The drafters of this requirement believed that 
a two-thirds requirement would make for more soundly conceived bond authori- 
zations and capital mprovement budgets. 

Critics, including some in the legislature, contend that the two-thirds 
requirement has had the opposite effect. They believe that the requirement For 
an extraordinary majority to pass the bond authorization means that more 
legislative members have to be mustered to support passage of the bill, that this 
in turn means that the special interests of more members need to be 
accommodated, and that the result is larger bond author~zations than would be 
the case if a simple majority were needed to pass the bill. 
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Other critics of the current authorization procedure would go the opposite 
route and appiy more stringent authorization measures. These center around 
the process of referendum, a process commonly used in other jurisdictions to 
authorize debt but not widely supported in either the 1950 o r  1968 Conventions. 

Local Debt. The constitutional debt limit of the counties is established a t  
15 per cent of the assessed real property valuation for a particular county. The 
limit applies to debt which is outstanding and unpaid at  any time. 

The 15 per cent h i t  represents an increase from the 1950 constitutional 
limit of 10 per cent. Xone of the counties is ang~where close to i ts  constitutional 
debt ceiling, leading some observers to suggest that the limit has been set  too 
high. The Tax Foundation of Hawaii has suggested loti-ering the limit to 10 per  
cent .  

Some county officials believe that the current debt limit formula does little 
to influence debt nianagement policies and that a more meaningful limit could be 
constructed around a debt service ratio. Other officials feel that the present 
legal lmits provide the opportunity to at  least portray to investors their 
outstanding debt and debt margins from a favorable position. 

County Taxin~Po.cvers 

Over the years,  some of the counties have expressed a long list of 
grievances against the state in i t s  conduct of financial affairs: the continuing 
county assumption of debt for facilities taken over by the state;  the 
proliferation of types of exemptions and increases in exemptions which erode the 
counties' real property tax base; the uncertainties of state grants-in-aid; the 
reai property assessment practices of the state;  the estabiishment of.a state 
motor rehicie weight tax ;  and other grievances which county officials say can be 
ultimately corrected only by giving local government greater taxing powers and 
financial authority. 

Counties have no taxing powers under the current Constitution. Article 
V I l  section 3 ,  reserves the taxing power to the state except so much as may be 
delegated by the legislature to the political subdivisions. While there were 
efforts in the 1968 Convention to obtain greater taxing powers, the counties 
irere unsuccessful. They have also been unsuccessfui ~II obtaining taxing 
powers from the legislature. Rather than a movement for broad residual o r  
concurrent taxing powers, as  was pushed by some county officials in the pas t ,  
the counties are  zeroing in on 2 measures which they hope to obtain through 
constiiutionai amendment. As expressed by the positon of the Hawaii State 
Association of Counties, these 2 measures a re :  jij control over the 
administration of the real property tax; and ( 2 )  authority to levy a general 
excise tax.  

The Real Prnpertv Tax.  Under the Hawaii Revised Statutes, the state is -- -L -. -- 
responsible for assessing aii real property subject to taxation and for levying 
and collectirrg reai property taxes. The specific tax rates applied in each 
county are  estabkished by its c ~ u n t y  council. Each year,  ail revenues derived 
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from the tax, less the cost incurred by the state in administering the tax during 
the previous year, are remitted by the state to the counties. 

The counties have long held that the administration of the real property 
tax should be a county function. This position was buttressed by the 
unprecedented number of tax appeals filed in 1975 against assessments made by 
the state. Against the background of taxpayer outrage, the counties have 
insisted that they could do a better job if all real property tax policymaking and 
administration functions and powers were to be transferred to the county 
governments. 

Those who oppose such a transfer argue that there would be a lack of 
uniformity in assessment and exemptions and that decentralized administration 
would mean greater costs. However, the counties believe that there is a 
growing loss of confidence in state government, and with the recent widespread 
protest over assessments, they have a stronger case than before. 

The --- Excise Tax. The general excise tax has been the largest revenue 
source for state government. It generates over 50 per cent of the state's 
general fund tax revenues. Retail goods and services are taxed at 4 per cent, 
which yield 95 per cent of the excise tax revenues. The remaining 5 per cent of 
excise tax revenues comes from activities which are taxed at less than the 4 per 
cent rate. In terms of dollars, the general excise tax is expected to produce 
$454 million in fiscal year 1979-80, or 53 per cent of general fund tax revenues. 

A one per cent tax on retail goods and services would yield in the 
neighborhood of $90 million. I t  is the great money producing potential of the 
excise tax which has attracted the counties into viewing the tax as their most 
promising alternative revenue source. 

The legislature has not looked with favor on the counties' push for the 
excise tax. Some legislators believe that state-county functions need to be 
sorted out first ,  before making any adjustments in revenue sources. Some 
believe that taxpayers will not accept a large tax levy simply for the sake of 
generating more revenues for the counties. Nonetheless, the counties appear to 
be determined to obtain through the convention what they have been unable to 
obtain through the legislature. 

Governmental Auditing 

The current provisions for an auditor appointed by the legislature to 
conduct post-audits are those of the origiqal 1950 Constitution. in 1968; the 
provisions were reviewed by the convention's taxation and firance committee. 
There was some sentiment at the time to clarify the provisions and define the 
post-audit function to include financial as well as performance audits. However? 
the committee reported that it has "determined that the current provisions are 
sufficient to encompass the on-going audit activities of the auditor, including 
financial, program and performance audits, and that it is not necessary to 
enumerate the specific sub-categories of audit which the auditor is empowered to 
conduct". 
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Nationally, among the states, there continues to be a trend towards 
locating the post-audit function in the legislative branch. There is little 
support for self-auditing in the executive branch. There also continues to be a 
trend in enlarging the scope of governmental auditing from its once traditional 
focus on financial audits to other nonfinancial areas, called variously, 
performance audits, management audits, program audits, operations audits, and 
effectiveness audits. In practice, these are the types of audits conducted by 
Hawaii's legislative auditor. 

The section of Hawaii's Constitution dealing with post-auditing has been 
used as a model by the National Municipal League in its Model .- - State 
Constitution. It provides for an auditor appointed by a majority vote of each 
house in joint session, for a term of 8 years and thereafter until a successor 
shall have been appointed; it empowers the auditor to conduct post-audits of all 
transactions; it allows for removal of the auditor for cause by a two-thirds vote 
of the members of the legislature in joint session; and it authorizes the auditor 
to conduct such other investigations as may be directed by the legislature. 
There have been no constitutional proposals by the legislature to change these 
provisions. 

One issue which might be considered is that while the legislative auditor 
is the official charged by the Constitution to conduct post-audits, post-audits 
are also conducted by agencies of the executive branch or by aecount-hg firms 
under contract to executive agencies. The question is whether executive audit- 
ing is laniamount to seif-auditing and whether such audits should be treated or  
consolidated under the framework of constitutional provisions. 



Article VII 

LOCAL GOVERNMENT 

Throughout the United States local government is a recognized necessity 
for effective democracy. I t  is necessary for 3 reasons. Firs t ,  it  serves as a 
government arm, administering the laws and directives of the state and federal 
governments. Second, it is responsible for handling local community problems 
and providing local services. Third,  local governments work with other 
government agencies to consolidate traditional government functions. 

Each unit of local government is essentially an agent of the state 
government, with i ts  s t ructure ,  organization, functions, and powers derived 
either from the state constitution, char ter ,  o r  statutory enabling legislation. 
Historically, the legal doctrine of state supremacy over local government was 
established by Judge John Dillon in 1868. "Dillon's rule" provided that 
municipal corporations owed their origin to. and derived their powers and rights 
wholly from, the legislature. 

To counter this restrictive ruling a movement developed to allow local 
governments their own written charters .  Known as "home rule", local 
governments have sought the power to frame, adopt, and amend charters for 
their governments and to exercise powers of local self-government, subject to 
the constitution and general laws of the s ta te .  

Constructive guidelines to effective, efficient, and equitable local 
government for modern democracy have been provided by a number of prominent 
organizations. On the national level there is the National Municipal League 
(NPIIL) and its Model - -- State Constitution which has produced 6 editions since its 
inception in 1928 and the National Association of Counties (NACO). In its 
"American County Platform", KACO incorporated its official policy that counties 
require the following: 

(1) Flexibility of form; 

( 2 )  Flexibility of function; and 

(3 )  Flexibility of finance. 

A third source, the U .  S . Advisory Commission on Intergovernmental Relations 
(ACIR),  is an agency in which all governmental ievels are represented. The 
ACIR has provided a suggested performance standard criteria which calls for 
consideration of the foilowing: 

(1) Economic efficiency 

( 2 )  Equity; 
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(33 Political accountability ; and 

(4) Administrative effectiveness 

On the state level, 2 reports have been produced since 1968, ~vhich 
provide needed input and recommendations for Hawaii's local government. In 
1974, the governor's ad hoc commission on operations, revenues and 
expenditures produced the CORE Report which assessed state government 
operations and expenditures based on improving efficiency and effectiveness in 
government. Part of its recommendation ivas for a temporary commission on 
organization of government to study and report on ail s ta te  and county agencies' 
powers, functions, services, and responsibilities and to make recommendations 
concerning the consolidation of similar services and elimination of duplications. 
The commission on government (COG) reported these findings to the ninth state 
legislature a t  the 1977 session. Based on a criteria centered around uniformity, 
equity,  and economy, the commission report  provided insight to state/county 
relations in regards to functions and responsibilities. 

HAWAII'S LOCAL GOVERNMENT 

Local government in the Stare of Hawaii consists of 4 political 
subdivisions. The city and county of Honolulu, largest in population, is the 

. . 
only recognized metropolitan area.  The 3 nonmetropolitan counties a re :  Hawaii, 
Kauai, and Maui. 'The fifth county, Kalawao, a portioned off area on the island 
of Noiokai, also known as Kalaupapa. is administered by the state department of 
health as a center for Hansen's disease treatment. 

'The noncontiguous makeup of Hawaii's counties has created a unique 
demographic profile for local government. The largest county, Hawaii, 
comprises 63 per  cent of the State's land and yet has just under 10 per  cent of 
the state popuiation. The county of Maui, which includes the islands of Maui, 
Molokai, Lanai, and Kahoolawe, has all hut  10 per  cent of i ts  population on Maui, 
and 6 per  cent of the s ta te  population. Kauai county, which includes the 
privately owned island of Niihau, is the third largest but the least populous of 
the 4 counties with a resident population totaling about 4 per  cent of the State's 
rota1 popuiation. Although the city and county of Honolulu is the smallest of the 
4 counties in geographical size, four-fifths of the state population resides on 
Oahu. The bulk of Hawaii's business and tourist industry is also on Oahu. 

STRUCTURE AXE ORGANIZATION 

Two sections of i-lrticle V!I of the Hawaii Constitution deai with the 
creation, s t ruc ture ,  and organization of local government. Section 1 allows the 
creation of political subdivisions, local government uni ts ,  by the legislature. 
Section 2 concerns the s t ructure  and organization of each political subdivision's 
self-government. Hawaii's governmental s t ructure  is unique in its simplicity. 
There is only the state and county level of government, and each county has 
organized and structured its own self-government charter during the last 10 
rlears 
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Traditionally, county governing bodies have had Little direct control over 
the structure of their government. Charters,  referred to in some state 
constitutions as "home rulei' char ters ,  are a recent development in locai 
government. In the early 19601s, the ACIR recommended that the constitution of 
each state grant authority to counties to determine their own form of county 
government. Prior to Hawaii's 1968 Constitutional Convention, only Honolulu 
had a char ter .  The other counties were still under government by statute.  
The 1968 Constitutional Convention added the folloicing provision 10 section 2 of 
Article VII : 

Charter provisions ~ i t h  respect to a political subdivision's 
executive, legislative and administrative structure and organization 
shall be superior to statutory provisions, subject to the authority 
of the legislature to enact genera: laws allocating and reallocating 
powers and functions. 

Known as the "superior clause'' this gave the counties full responsibility for the 
s t ructure  and organization of their government. The State can only affect 
county structure o r  organization when transferring a power o r  a function from 
the county to the State o r  vice versa.  

In 1910, Hawaii was one of only 7 states to permit all counties in the State 
to exercise home rule powers. Since then numerous stares have joined this 
progressive movement. Some states have provided constitutional amendments, 
and others have legislatively provided alternatives to their local government 
units self-government. 

Both state and county governments in the United States have 
demonstrated interest in strengthening and improving intergovernmental 
cooperation. This includes such intergovernmental activities as : st.ate 
planning, construction, and transportation. Aiso relevant is the development 
during the 1970's of coordinating offices between state and locai governments. 

A t  the core of the American federal system lies an institutional fact that 
each level of government has certain responsibilities for the performance of 
public functions. Traditionally, locai government functions have been as 
administrative arms of the state and federal governments, and as service units 
for their areas. More recently, local governments have functioned with other 
units of government in coordinaring, consolidatiig, and/or sharirig 
responsibilities. 

in the early 19701s, the intergovernmental system entered a new phase, 
commonly called the New Federalism, which dictates decentralization of some 
governmental functions and centralization of others.  The major trend has been 
to turn away from tinkering with structure to deveiopirg pragmatic functional 
programs which are able to bring about improvement in the delivery of 
government services. Functional reorganization may come about in either of 
these 5 fallowing wag-s: 
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1 )  1,ocal e v c r n m e n t  consolidation : a geographic consolidation, 
f i i t h  cTties and counties, Like the City of Xianli and Dade 
County, Florida; 

(,Zj Joint service agreements: a formal agreement in which 2 o r  
more governments participate in providing a particular 
servicel with financing, servicing. and policy decisions 
shared by  all participants; 

(31 Functional consolidation: when 2 or  more units of government 
agree that one level of government will perform a service; 

(4)  Intergpernmental  -- service contracts: governments undertake 
mutuai obligations to one another to purchase a particular 
service; 

(5) Functional -- t ransfer :  either by centralizing o r  decentralizing 
a particular function by transferring it from one unit of 
government to another.  

Although the units of locai government in Hawaii are designated and 
known as counties and possess a form and s t ructure  generally analogous to the 
prevailing mainiand pat terns ,  they are  not generally comparable to the 
traditional mainland county. Many of the functions, such as education, which 
are traditionaiiy performed by mainland counties as agents of the state are  
performed directly by the State of Hawaii. Conversely. the counties perform 
most services which on the mainland are traditionally assigned to cities, towns, 
and villages. Recent legisiation has enhanced intergovernmental cooperation 
through establishing such programs as the Oahu metropolitan planning 
organization, the state policy plan, and coastai zone management. 

State Yandate 

From the viewpoint of many local government officials, one of the principal 
irr i tants in present-day state-local reiations is the "state mandate". A state 
mandate may be defined as a legal requirement--constitutional, statutory,  o r  
administrative provision--that a local government must undertake a specified 
acti~yity o r  provide a service meeting minimum state standards.  The objection 
raised by local officials is the failure of the state government to fully reimburse 
local governments for  the additional costs attributable lo the mandates. 

The functions of local government units in Hawaii have not been defined 
by the Constitution but instead the power to define these functions has been 
assigned to the legislature by section 2 ,  of Article V I I ,  in Hawaii's Constitution. 
Neither the COKE nor COG Report recommended any constitutional changes, but  
both recognized the need for consolidation and close coordination and 
communication between government units .  
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POWER 

The states have plenary powers by virtue of their original sovereignty; 
they retain all the powers it is  possible for government to have except insofar 
as these powers have either been delegated to the federal government o r  have 
been limited by the state constitution. State constitutions have carried 
provisions relating to the establishment, powers. and control of local 
government. Local government power is defined either in the state constitution, 
by charter.  o r  by state law. What powers are allowed local government units 
are the key to defining their responsibilities and functions. 

There are 2 approaches to determining power provided constitutionally to 
locai government units : 

(1) The allocated powers method. This approach to the division 
of powers is an effort to constitutionaily designate certain 
functions as exclusive local government concerns. The power 
to carry out functions are stated in (A) specific Listings, 
such as  the acquisition, care and management of streets and 
avenues; (B)  general terms such as  powers over "local 
affairs, property,  and government"; o r  (C)  a combination of 
general terms with a specific listing. 

(2 )  - The .- concurrent o r  shared powers method. This approach 
basically calls f o r  constitutional language granting certain 
local governments all legislative powers except that 
specifically denied them by the constitution, law, or charter.  
The approach is based on the premise that powers should be 
shared by state and local governments, ra ther  than allocated 
or parceled out between them. Under this method full 
legislative authority is granted to the locai government 
subject to control by the state legislature through enactments 
which restrict local legislative action o r  which deny power to 
act in certain areas.  

The traditional and popular approach for greater home rule has been the 
allocated powers method in order to separate what is municipal or ioeal, from 
what is a matter of statewide concern. The more recent approach was 
introduced by Jefferson Fordham for the American Municipal Association (now 
the National League of Cities) in the early 1950's. The concept of a shared 
powers method of distribution was to avoid the general versus iocal affairs issue 
which left locai government at  times subject to the court 's determination of what 
are  and what are not local as  opposed to statewide concerns. In the past ,  local 
governments have not fared weU in these court tests 

With these 2 alternatives for their model, the NML most recently presented 
both for states to consider. Priority was given to a variation of the Fordham 
fornulation and the traditional doctrine was moved to an alternative position. 
The new power section is as  follows: 

A county o r  c i t y  may exercise any leg is la t ive  power or perform 
any function which i s  no: den ied  t o  i t  by i t s  charter,  i s  n o t  denied 
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to counties or cities generally, or to counties or cities of its 
class, and is within such limitations as the legislature may 
establish by general law. This grant of home rule powers shall not 
include the power to enact private or civil Law governing civil 
relationships except as incident to an exercise of an independent 
county or city power, nor shall it include power to define and 
provide for the punishment of a felony. 

The alternative power provision includes only the general grant of power as 
follows : 

. . .  each city is hereby granted full power and authority to pass laws 
and ordinances relating to its Local affairs, property and 
government; and no enumeration of powers in this constitution shall 
be deemed to limit or restrict the general grant of authority hereby 
conferred; but this grant of authority shall not be deemed to limit 
or restrict the power of the legislature to enact laws of statewide 
concern uniformly applicable to every city. 

In 1962, the ACIR came out with their proposal. Simply, it states:  

Municipalities and counties shall have all powers and functions not 
denied or limited by this constitution or by State iaw. This section 
shall be liberally construed in favor of municipalities and 
counties. 

The ACIR has described it as providing for the "residual powers of local 
government". Although the KXL prefers to use the term "shared powers", the 
method is the same for the ACiR proposal, the NiLlL modei and Fordham's 
American Municipal Association proposal. Ail 3 use the tern1 "not denied" in the 
limiting provision and recognize that the state through its constitution and 
statutes may deny powers to local governments. KACO's American County 
Piatform ~~ recommends that the s ta tes ,  by popular referendum, in their 
constirutions grant  to selected units of local government all functions and 
financing powers not expressly reserved, pre-empted, or  restricted by the 
legislature. 

Concurrent with the support for the more recent residual power method 
approach has been a continual support for the allocated method by Dr .  Arthur 
W. Bromage of the University of Xichigan. Dr .  Bromage's concern is that the 
Fordham pian of home rule power makes it subject to any state legislative 
iimitation by general law. D r .  Brnmage has been more wikg to t rus t  the fate 
of local self-government to the courts,  than ieave it to the legislature. 

The problem of judicial interpretation concerning whether a power o r  
function belongs at the slate o r  local level is only part  of the argument against 
the use of the allocated method. Many question whether functions of 
government can any longer be assigned to one level of government because all 
levels--local, s ta te ,  and federal--participate in them. Governmental power 
cannot be allocated, i t  is argued,  but  must be shared.  
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With the residual o r  shared powers method, the hazards of judicial 
interpretation are avoided because the courts,  rather than weigh statewide o r  
local concern, need only decide that power has been specificalljj denied by the 
state.  I t  should be noted, though, that this method does not provide the 
protection for local government authority that supposedly is provided through 
the allocated powers method: get it does allow local governments to take the 
iiiitiative in legislative action with the state legislature less likely to act nega- 
tively, merelj~ to defeat the city o r  county's power. 

Present State Practices 

The concept of giving more authority to local governments through 
expressed constitutional language, the allocated power method, has been 
adopted in most states.  Many states have given constitutional authority for a t  
least some of their local government units to write their own charters .  Other 
states do not grant  home rule powers to local governments directly, but rather 
authorize or instruct the legislature to enact home rule powers. 

The number of residual power method constitutions now in effect is 
difficult to determine. Various sources cite different numbers, depending on 
their understanding of the residual o r  shared power me~hod.  At least 5 have 
adopted residual o r  shared powers language in their constitutions. Alaska quite 
cieariy states in Article X ,  section li, "A home rule borough o r  city may 
exercise all legislative powers not prohibited by law or by charter ."  

There has also been a recent trend to depart from the old strict  
construction principle of constitutional provisions by specifying "liberal" 
construction of local government powers. Probably because of growing 
dissatisfaction with court rulings confining local self-government powers, states 
increasingly are inserting into their constitutions language calling for liberal 
construction of local government articles. Illinois, for example, states,  "Powers 
and functions of home rule shall be construed liberally . "  

Hawaii 

Hawaii's Constitution approaches local government power by the allocated 
power method. The "superior clause'' mentioned earlier allocates to the counties 
the power to structure and organize their own charters for self-government. 
Other functions and powers remah with the legislature to allocate and reallocate 
as  is appropriate. HenceI the state legislature dictates all other county 
responsibilities, except those of structure and organization for local 
government. 

The control of personnel and procedure by the state o r  county was 
considered in the 1968 Constitutional Convention. At that time the committee on 
local government felt that those powers should be left with the legislature, since 
the legislature should not be deprived of the power to enact and maintain laws 
such as the civil service law o r  the Administrative Procedure Act. Unlike a 
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constitutional provision of these powers, any delegation thereof by the 
legislature on such matters as personnel would not be irrevocable. The counties 
have sought for the inclusion of these 2 particular areas as part of their 
campaign for more home rule. They advocate a constitutional provision that 
would give them the option of adopting independent pay plans. There is also a 
conflict in this area with the long established concept of "equal pay for equal 
work". The issue of personnel is complex and must also include consideration of 
collective bargaining and the merit system. 

General and Special Law - 

Not only does a necessity exist to clarify state/county responsibilities 
from time to time but there are other legal considerations that can arise. 
Hawaii, like well over three-quarters of the states, provides that the legislature 
enact only "general" laws for its political subdivisions. The purpose for this is 
to protect local governments from abusive legislative action through "special" or  
"local" laws. 

A "general" law is defined as follows: 

A s t a t u t e  i s  o r d i n a r i l y  regarded a s  a  g e n e r a l  law, i f  it has a  
uniform o p e r a t i o n .  Within t h e  meaning of t h i s  r u l e ,  a  s t a t u t e  has a  
uniform o p e r a t i o n ,  i f  it o p e r a t e s  e q u a l l y  o r  a l i k e  upon a l l  p e r s o n s ,  
e n t i t i e s ,  o r  s u b j e c t s  w i t h i n  t h e  r e l a t i o n s ,  c o n d i t i o n s ,  and 
c i rcumstances  p r e s c r i b e d  by t h e  law, o r  a f f e c t e d  by t h e  c o n d i t i o n s  t o  
be remedied, o r ,  i n  g e n e r a l ,  where t h e  s t a t u t e  o p e r a t e s  e q u a l l y  o r  
a l i k e  upon a l l  p e r s o n s ,  e n t i t i e s ,  o r  s u b j e c t s  under  t h e  same 
c i rcumstances .  Mere c l a s s i f i c a t i o n  does n o t  p rec lude  a s t a t u t e  from 
being a  g e n e r a l  law. .  . . 

Conversely, a "special" law is : 

. . .one which r e l a t e s  t o  p a r t i c u l a r  pe rsons  o r  t h i n g s  o r  t o  p a r t i c u l a r  
pe rsons  o r  t h i n g s  of a c l a s s . .  . i n s t e a d  of a l l  t h e  c l a s s .  

So also, a "local" law is one which: 

. . .  o p e r a t e s  o v e r  a  p a r t i c u l a r  l o c a l i t y  i n s t e a d  of over  t h e  whole 
t e r r i t o r y  o f  t h e  s t a t e  o r  any p r o p e r l y  c o n s t i t u t e d  c l a s s  o r  l o c a l i t y  
t h e r e i n .  

Hawaii 's department of the attorney general has dealt with a number of 
inquiries for clarification in this area. Primarily, these center around the fact 
that prior to statehood there were enacted special laws relating to specific 
counties. These laws remain valid, and have been superseded, but no new 
special or local laws are constitutionally permitted. It is also difficult to repeal 
these laws since to do so requires a special law. 

This dilemma continues. Laws that were special, or local, before the 
constitution was established have contiiiuea to be amended. perhaps 
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questionably, and are impossible to repeal. In order to repeal, it must be done 
in such a manner as to be regarded as a superseding general law. A solution 
would be to provide that a special law is repealed when superseded by general 
law, or as Pennsylvania's Constitution, Article 111, section 32, states, " . . .but 
laws repealing local or special acts may be passed". 

Classification 

The general law system, while necessary to prevent special acts by the 
legislature, has proven unsatisfactory when applied to many cities and counties 
of widely varying populations. Therefore, under general laws a doctrine of 
classification by population arose. This is not to say legislation by classification 
is limited to population, but that reasonable classification of local government 
units by population has been conceded by state courts as a necessary 
constitutional means of legislation. 

Legally, legislation limited to a specific classification must walk a fine 
line. The classification adopted, or  used, must bear a reasonable and valid 
relation to the objects and purpose of the legislation. In order to be valid, a 
classification must be open to let in localities subsequently falling within the 
class, and also to let out localities should they no longer meet the description. 

No specific constitutional authorization to classify is necessary as many 
states have used classification for years without express constitutional 
authorization to do so. To avoid misuse of classification a number of states 
constitutionally provide for limited types of classifications allowed. 

Legislation by classification is used in Hawaii. With four-fifths of Hawaii's 
population on the island of Oahu, there are diverse needs for legislation. 
Responses by Hawaii's local government officials indicate an awareness of county 
diversification and a plea for county participation in this type of legislation. 
The Hawaii State Association of Counties (HSAC), in 1968 and again in 1916 
stated: 

While this [classification] sometimes has meritorious application, 
it does amount to special legislation. An alternative solution is to 
provide that the legislature may enact general legislation on 
municipal matters, but that such legislation would not become 
effective in a county unless and until that county's legislative body 
adopts it by ordinance. 

Constitutional provisions requiring local approval of legislation affecting 
only certain areas can be found in a number of state constitutions, such as in 
regard to the transfer of functions in Florida, Michigan, and New York The 
Minnesota Constitution, Article XI, section 2 ,  special law, states : 

. . .  a law shall become effective only after its approval by the 
affected u n i t  expressed through the voters or the governing body and 
by such a majority as the legislature may direct. 
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TAXATION AND FINANCE 

The constitutional issue of taxation and finance in local government 
follo\rs that of power. Local governments do not possess any inherent powers to 
tax. The power to tax is an attribute of the sovereignty of the state. 
Consequently, local government taxing powers must be acquired by constitu- 
tional provision or delegated by legislative statute. 

There are 3 possible approaches to constitutional grants of taxing power. 
First, the constitution may provide limits of what can be taxed and the amount 
set .  Second, the constitution could leave the entire question of local 
government tax provisions to the legislature; or third, the constitution could 
directly grant taxing powers to local government units. 

Many state constitutional provisions, including Hawaii's, specifically 
reserve to the state legislature the power to authorize the particular forms of 
taxation and the extent of their use by local governments. Although some of 
the more recent constitutions have provided for greater home rule, more often 
local taxing powers have specifically been retained by legislative control. 

Some taxiig authority, however, has been allowed in a number of states. 
The Alaska Constitution provides for home rule charter units to levy any tax 
not prohibited by law or charter. Also, legislatively, i r r  recent years some 
states have provided greater taxing power to their local government units. 

A principal argument advanced in favor of financial home rule is based 
upon the proposition that the unit responsible for a function should also be 
responsible for its financing. Opponents stress the dangers associated with 
introducing rigid constitutional provisions relating to local government finance, 
in an age when swift and decisive action is essential if the needs of the people 
are to be met. 

The National Pfunicipai League (KXL) supports leaving the entire matter 
of local taxation with the legislature. In commenting on the lack of inclusion of 
either a state or local taxation section in its Model - -- State Constitution, the NML 
states: 

ideally, some authorities believe, a state constitution should he 
silent on matters of taxation and finance, thus giving the 
legislature and the governor complete freedom to develop fiscal 
policies to meet current and emerging requirements. Even if such a 
situation is not likely to materialize immediately, the Model should 
not mirror the complex and lengthy fiscal articles found in many 
state constitutions and which obviously are barriers to responsihie 
government. 

Converse to this, the Public Administration Service, in a report prepared 
for the Alaska Constitutional Convention, supported local fiscal authority 
stating: 

It may w e l l  be pointed out that the authority to tax one's self is 
seldom a dangerous authority. it is likely that the legislature will 
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have just as effective control and fewer troublesome local taxation 
problems to face if it allows local units to tax all that is not 
prohibited by law rather than restricting them to only those taxes 
specifically authorized by law. 

The ACIR recommends that when equipped with proper safeguards, local 
income and sales taxes should be viewed as appropriate local revenue sources 
and wide latitude should be given to local officials in selecting revenue 
instruments. 

Hawaii 

The Hawaii Constitution clearly provides for legislative control over 
taxation and finance. The committee on local government of the 1968 
Constitutional Convention deliberated changes to the local government section on 
taxation and finance and recommended retention of the section as it presently 
read. They agreed with the recommendation of the committee on taxation and 
finance that for purposes of, "efficiency, integrated statewide tax policy, 
simplicity and uniformity of taxation", the taxing power should remain with the 
legislature. 

Although not without recommended legislative changes, Hawaii's tax 
system has received overall praise from a number of sources. The ACIR 
devised a test to measure the quality of state-local revenue systems and Hawaii 
placed highest in the nation with 86.1 points out of a possible iOO. The Tax 
Foundation of Hawaii concluded that Hawaii's tax system is "high quality and 
extremely productive. " CORE and COG also reported little need for change. 
Hawaii's county officials, on the other hand, have stated a preference for 
greater control of their revenue collections and a concern for state-mandated 
functions. 

An Overview of Hawaii's Local Government Revenue System 

The cost of running county governments in Hawaii grew by 26 per cent 
between 1975 and 1976, reaching $328 million. Of that total the city and county 
of Honolulu, with 80 per cent of the State's poplation was responsible for 76 
per cent, or $25 million of that increase. The COG Report reviewed budgets, 
financial reports. and other selected compiiations and suggests: 

. . .  that Counties generally are in good financial shape although 
there were no signs of abatement in the disparity between Honolulu 
and the Neighbor Island Counties in population, employment: and 
economic resources and therefore the ability to support a full level 
of service. 

Hawaii's county government revenue system may be viewed in 2 parts.  
First, there are the tax revenues and second, and just as significantly, there 
are the nontax revenues. The tax revenues consist of: the real property tax,  
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county fuel tax, motor vehicle weight tax, and the public utility franchise tax. 
The nontax sources of revenue are the counties' fees and charges, the State's 
grant-in-aid, and the federal moneys such as the federal (or general) revenue 
sharing. 

Taxes - 

Real Property. Hawaii is the only state with a completely centralized real 
property tax administration for which it has received nationwide attention. The 
real property tax is exclusively for county government use and represents a 
considerable percentage of each county's revenue. It comprised 47 per cent of 
Honolulu's $249 million, 35 per cent of Maui's $34 million, 41 per cent of Kauai's 
$15 million, and 53 per cent of Hawaii's $35 million in revenue for 1976. The 
outstanding feature of the county revenue picture during recent years has been 
the very large increases in property tax receipts. This has been due primarily 
to the spiraling values of property which has made it unnecessary to increase 
property tax rates. 

Under the Hawaii Revised Statutes, chapters 246 and 248, the State is 
responsible for the administration, assessment, and collection of the real 
property tax, while the countles are responsible for setting the rate. Until 
recent legislation the counties have not needed to change their rates to obtain 
more revenues since assessed properiy values have coniinued to rise each year. 
The "Florida Plan" enacted in 1976, has provided greater responsibility to the 
counties by requiring the state director of taxation at the time of certifying the 
real property tax base of each county for the coming year, also to certify the 
tax rate for each category of real property such that there is no increase or 
decrease in the revenue due each county over the previous year. This rate will 
stand unless it is increased or decreased by the county councils. 

The repeal of the "Pittsburgh Plan" of assessing real property in 1977 by 
the state legislature further streamlined the real property tax structure. The 
Act repealed the 7 general classes of land divided into 4 categories and instead 
provides for 6 general classes. Instead of setting real property tax rates for 
each separate category, and separately for buildings and land, the total 
revenue to be raised from real property in a county is divided by the aggregate 
value of the taxable real property in the county. 

Each year all revenues derived from the real property tax. less the cost 
incurred by the State in administering the tax during the previous year and 
certain other charges are remitted by the State to the counties for their use. 
The admhistrative casts are divided among the counties in proportion to the 
assessed valuation of all taxable real property in each county. 

Other Taxes. One of the few rate increases in the last 10 years in the -- 
Hawaii tax system has been in the fuel tax which is an "earmarked" tax assigned 
to state or county highways depending on whether it is the state or county fuel 
tax which is collected. The State administers and collects both the state and 
county fuel tax, while the counties set the county rate. The only other major 
t a x  source for the counties is the motor vehicle weight tax which is also 
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earmarked for county highway use and is administered and collected by the 
counties, who aiso set the rate.  

Nontax Sources 

Fees and Charges. In many situations, a fee is charged in conjunction -- 
with the issuance of a license or permit. Moneys collected generally are related 
to the level of the cost of the adiiinistration of the particular government 
activity and do not generate revenue substantially greater than the cost 
associated with that administration. 

The sum of fees and charges collecred in 1976 for hquor licenses, parking 
meter fees, fines, forfeits, and departmental earnmgs; which includes rental, 
interest, and other earnings were: $13,816,563 for the city and county of 
Honolulu, $2,089,798 for the county of Maui, $2,418,978 for the county of 
Hawaii, and $1,540,179 for the county of Kauai. 

State Grants. Unlike tax revenues which directly relate to the individual 
counties, grants-in-aid and other state grants. such as the capital improvement 
project funds (CIP) ,  are simply moneys from the State to the counties, are 
based on need, and may be administered under a fixed formula. The most 
recent grants-in-aid system from the State to the counties was established in 
1965 under Act 155, an omnibus tax reform measure which reduced previous 
county subsidies and was in conjunction ~ r i t h  Act 97 which transferred a number 
of county functions ro the State. 

The increase in property tax revenues plus federal revenue sharing has 
decreased the relative importance to the counties of state grants from excise tax 
sharing. Grants are used to balance inequalities of ability to finance local needs 
and match state/countg interest of particular projects. 

Federal Xoneys. Generally knorn-n as the Federal (or General) Revenue 
Sharing Act, the State and Local Fiscal Assistance Act of 1972, appropriated 
money to be distributed to state and local general governments, over a 5-year 
period. This past year Congress renewed federal revenue sharings for 3-3/4 
uears. State governments continue to receive one-third of each allocation and 
Ewo-thirds is distributed to their local governments according to a particular 
formula. As with the original act, states are still required under the law to 
maintain assistance to local governments equal to a 2-year average of their 
intergovernmental transfers. Additionally, both state and local governments are 
required to publish in the local newspaper notice of proposed use prior to 
budget hearings and after budget adoption. Also required are public hearings 
on proposed use. There are very few restrictions on the use of revenue 
sharing funds 

In Hawaii, tho federal revenue sharing moneys have not been used so 
much for budget balancing, but rather the counties have largely used it for 
capital improvement projects, mostly in recreation, culture, and transportation. 
Honolulu and Kauai have also used sizable amounts for police service. 
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Another form of federal assistance to state and local governments is the 
block gran ts .  There are  now broad programs of support in 5 areas: community 
development, manpower, law enforcement, social services, and health. 

The total operating revenues from federal grants  in Hawaii for 1976 were 
approximately: $83.5 million for Honolulu, $ll million for Maui, $6.3 million for  
Haxaii, and $2 million for Kauai. 

Debt Limitation 

Even the best possible systems of taxation and state aid to local 
government wouid not halt the need for another major component of local 
government finance; that of the power to sell bonds and go into debt to finance 
long-term projects. The concern is that of setting a limit up to which a local 
government unit may go into debt.  A majority of state constitutions limit local 
indebtedness in a t  least one of 2 ways: 

(1) A maximum level of debt is se t ,  usually stated as a 
percentage of the property value; and/or 

(2) Approval of local voters ( a  voter referendum), is required 
before the debt can be incurred.  

A majority of state constitutions specify some percentage limitations on 
outstanding debt of their local government units in relation to the property t ax .  
In addition, many of these same states and others have constitutional o r  
statutory requirements for a voter referendum to approve proposed debt 

The debt limitation for Hawaiits local government units is set  in Article 
V I .  section 3 ,  of the Constitution. In general, while the State has reiied on 
borrowing from the bond market to finance i ts  capital projects, the counties 
have largely relied on cash.  The Tax Foundation of Hawaii stated: 

However, during 1976,  actual as well as contemplated sales  o f  bonds 
by the counties seem t o  indicate that  Local governments in  Hawaii 
will turn t o  the bond market more frequently in  the future.  



Article VIIE 

PUBLIC HEALTH AND WELFARE 

Since the last Constitutional Convention in 1968, state public health, 
welfare, and housing programs have grown at  a phenomenal ra te .  Today, 
government programs in these areas provide a broad array of services which are  
not necessarily limited to the "traditionally poor". Because it is difficult to 
predict future trends in services, constitutional alternatives must be viewed 
within the context of the purpose and direction of each provision. Some 
individuals hold that constitutional provisions should be broadly stated giving 
the legislature the flexibility to provide necessary services, programs, and 
enact laws to meet changing needs. Others attribute the increasing scope of 
government activity to vague constitutional grants of authority or definitions of 
responsibility. Clearly, this vagueness is one of the sources of criticism 
directed at expanding social, health, and housing programs involving large 
expenditures of public funds.  

The essential purpose of constitutional provisions is to provide a 
philosophical and legal framework in ~~vhich legislative action and executive 
direction can be developed to create solutions to problems and needs of the 
public. The purpose of this summary is to provide a view of the issues involved 
in decision making on consxitutional provisions affecting health, pubiic 
assistance, housing, care of the handicapped, and public sightliness and good 
order .  

Constitutional Framework 

Article VIII of the Hawaii State Constitution contains the provisions 
relating to public health and welfare. The article defines the state's 
responsibility in the protection and promotion of the public health, the 
"treatment and rehabilitation.. .of the mentally or physically handicapped", the 
provision of "assistance for persons unable to maintain a standard of living 
compatible with decency and health", the provision of or assistance in "housing 
slum clearance and development o r  rehabilitation of substandard areas'!, and the 
conservation and development of the state's "natural beauty,  objects and places 
of historic and cultural interest ,  sightliness, and physical good order" 

in creating these provisions, the delegates at the 1350 Constitutional 
Con~yention irtended the provisions to "indicate state responsibility in health 
and welfare, leaving the legislature to implement the concept". The 1368 
Convention agreed with this approach and made no substantive changes in the 
Article. As noted by one of the delegates, "the broad grant  of legislative power 
contained in these 5 sections pinpoint state responsibility.. . "  and "that under 
these broad grants  the legislative and executive branches of our state 
government have been able to carry on very meaningful effective 
public. .  .programs in cooperation with the federal and county governments" 
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The only substantive change in the Article occurred in 1976 when the 
electorate approved an amendment to section 4 on Housing which broadened the 
state's responsibility in providing housing for its people. 

PUB1,IC HEALTH 

Public Health -- in . Hawaii 

Government responsibility for pubiic health in Hawaii was first  authorized 
under the Organic Act which stated that the "legislative power of the territory 
shail extend to all rightful subjects of legislation not inconsistent with the 
Constitution and laws of the United States locally applicable". C'nder this broad 
statement, the territorial legislature established a department of health to 
administer programs protecting, preserving, and improving the physical and 
mental heaith of the peopie 

The I950 Constitutional Convention delegates included a provision on 
health in its constitutional draft  as an indication of the type of health programs 
which should be undertaken and as a general recognition t.hat health was a 
usually accepted state responsibility in the area of conserving and developing 
human resoiirces. The broad mandate r e t r i e d  by the 1968 Constitutional 
Convention has given lawmakers and the executive great  flexibility in fulfilling 
the health needs of the peopie of the state.  As is the trend on the federal 
level, state participation in health was increased over the last 2 decades. 
Today, the department of health is the third largest state department operating 
a network of heaith care services including physical health, mental health, 
mental retardation, community health, medical standards and enforcement, and 
overall program support such as public health nursing,  health education, 
records and data coilection , research and analysis, planning, evaluation, and 
budgeting. In addition, the department of health is responsible for the 
operations of the state/county hospital system which includes 12 facilities. 

Iiealth Issues 

Medicare/?iiedicaid. ~ Perceived as essentially a social welfare program, 
Medicare and Medicaid are being discussed under this section because of their 
impact on the totai health care system which is the source of the experience of 
the program. 

Nedicare is a medical insurance program which is federally administered 
and funded thrcugh employer contributions and available to persons over 65 
years of age.  The program operates in 2 par ts :  par t  A covers all hospital 
costs for persons over 65 and is available to anyone in that  category; part  B is 
an optional program covering doctor's office visits and other additional benefits 
and can be obtained through individual contributions similar to health insurance 
plans 
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Medicaid is a joint federaljstate partnership to provide heaith care 
financial assistance to those persons who qualify Tor the categorical public 
assistance programs and, optionally, those who may be defined as medically 
needy. Administration for the program is a state responsibility within federal 
guidelines and fiscal responsibility is shared between both levels of government. 

Within the last 2 years,  state expenditure for Medicaid reimbursement has 
come under heavy criticism because of cost overruns,  physician fee abuses,  and 
payment delays. As a result ,  the Hawaii legislature has asked for an audit of 
the s ta te  program to determine the source of the problem for correction. Yet 
the problem of Medicaid cost overruns is not an isolated phenomenon. It lies 
within the context of the large issue of health care costs. 

Cost of Health Care. In Hawaii, health care cost increases have a specific 
impact in 2 areas of government expenditure--Medicaid reimbursements and 
hospital costs. Medicaid has been discussed previously. The second area is 
hospital operations in which health care costs have a direct impact on the state's 
finances. Since the state assumption of responsibility for the county hospitals 
in 1965, program costs have increased requiring a 100 per cent increase in 
hospital rates just within the last 1 years.  Yet, the fee iiicreases have not 
covered the cost of operations and each year ,  the state is required to increase 
the general fund supplementation to support the hospitals. Subsidies to private 
hospitals have also been on the increase, and in the case of some rurai  privately 
owned hospitals, the state has become the major source of financial support. 

Several reports reviewing the hospital situation have recommended that 
the state look at  divesting itself of running the hospital system, establishing a 
semi-autonomous authority, and developing a self-supporting system. 

Right -- to - Health - Care. Right to health care is becoming recognized as a 
fundamental human right and has been used as the programmatic base for 
efforts to allocate more resources to increase accessibility and equalize the 
distribution of services. Although not constitutionally recognized, right to 
health care has been upheld by court decisions particularly in the area of the 
mentally retarded and mentally ill. Patient rights movements have been started 
and attempts have been made to formalize and legalize a patient's bill of r ights.  

Constitutional Provisions -- in -. Other .- States 

A review of constitutionai provisions in other states iliustrates the diverse 
ways in which the responsibility for public health is assumed. In spite of the 
diversity, however, there seems to be a basic pattern in expressing that 
responsibility. The first  is to have the constitution authorize the legislative 
body to provide services o r  facilities to specific groups of people such as the 
mentally ill, aged, disabled, mentally re tarded,  low income, and handicapped. 
Secondly, constitutional provisions authorize the establishment of a specific 
entity to be responsible for the state's health program. Thirdly, state 
involvement in health programs are  sanctioned through authorization for 
issuance of bonds for heaith purposes o r  designation of tax funds for health 
programs. Finally. health responsibiiirq~ may be expressed in broad and generai 
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terms, such as Hawaii's, where the policy statement is made without reference to 
specific programs, responsibilities, o r  agencies. 

Constitutional Alternatives 

Expressing Policy r?;ith Respect to the Health of the - 

l .  Retain present provision 

For : (1) The present provision offers a simple and direct 
statement of state responsibility giving the 
legislature the flexibility to meet the changing 
needs of the people. 

(2) Developing interest in health and all aspects of 
the health care industry on the part  of the 
government warrants a statement that health is a 
matter of public concern. 

Against: (1) Broad statements do not provide any real 
direction or meaning to the state's responsibility 
in the matter of health. 

( 2 )  The provision is not necessary since the 
legislature already has the power to legislate 
under its plenary powers. 

2 .  Modify the present provision 

For:  (1) Present health programs are  reactionary in 
nature,  usually responding out of a crisis 
situation. Shifting the constitutional posture to 
express health care as a right would change the 
ground of being from reaction to anticipation. 

( 2 )  Any statement expressing the rights of an 
individual would provide a clear mandate to 
extend health care services to all individuals. 

Against: (1) Wealth care in Hawaii has generally been available 
to all persons either through private o r  public 
programs and by implication, the state has been 
fuLfiUing the needs of the people. 

(2) The expression of an]. benefit as a "right" may 
result in judicial relief if any individuai felt the 
individual's rights were being denied. While 
bringing suit does attract  attention to the issue, 
it must be weighed against other ways to 
accomplish change 
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3 .  Broaden the provision 

For : (1) Adding a reference to environmental health would 
legitimately recognize this area as a public health 
responsibility. 

( 2 )  The term "public health" does not seem to be 
inclusive enough to account for the deveiopment 
of an environmental health field. 

Against: (I) This Article may not be appropriate for a 
statement on environmental concerns. 

(2) To begin to specify areas of public heaith 
concerning the Constitution opens the door to 
include other programs. Constitutional 
provisions should remain on a broad contextual 
level. 

P r e s c r i b s  the Yrethod A bv which .. Responsibility - is -~ to be FuLfiIled 

For: Constitutional provisions often state intent but 
leave executory aspects to the iegislature for 
implementation. Adding a prescriptive method to 
policy statements would provide a specific 
framework for legislative action. 

Against: A statement of methodology is not necessary 
since state agencies are already involved in these 
areas and adding methodology does not 
necessarily spur  action. 

Expressing Policy with Respect to Financing of Health Care Services and - A .- - -- 

Construction - 

For:  Such a provision ensures continuing support for 
health care facilities in meeting the needs of the 
population by offering incentives to modernize, 
and provides a method by which equality of 
health care services can be achieved. 

Agahs t :  There is no need for this type of constitutionai 
provision s h c e  the state already accomplishes 
this goal through its public hospital program and 
private hospital subsidy program. 

CARE OF THE HA?jDIC$.PPED 

Mental retardation and mental health have gained prominence in federal 
activity since the 1960's. The commitment a t  the federal level influenced statk 
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programs such that services for both groups have expanded from the traditional 
institutional care setting to community programs in which the mentally ili and 
ri~entally retarded are  treated within a community sett ing.  Services for the 
physicaily handicapped have also received attention and most recently, the 
rights of the handicapped to empioyment and equal access to public buiidings 
gained legal recognition 

Programs for the mentaily and physically handicapped in Hawaii have 
grown with the federal government's activity. The concept of community health 
services operates as the basis fcr  both the mentai retardation and the mentai 
health programs . During the middle i961i1s, the community mental health 
program came into being, proaiding those persons who could function in the 
community an opportunity to be with friends and family while being provided 
services in a community mental health center .  The Hawaii State Hospital became 
a place for those persons whose mental state was such that they could not 
function within the communii:y on a daily basis o r  were a danger to themselves 
and others .  Deinstitutionalizntion of the Waimano Training School and Hospital 
marks the beginning of a community mental retardation program. According to 
the department of health, the full implementation of this approach to the  
treatment of the mentally retarded trill be completed by the early 1986's 

iiehabiiitative services to t.hc+ handicapped have traditionally been offered 
rhraugh the deparimeni of social services and housing's vocational rehabiiitation 
program and through the department of heaith's services to the handicapped 
programs. itecentiy, state activity in the area has increased, particulariy with 
the establishment of the commission on the handicapped whose responsibility it 
is to coordinate and develop a comprehensive services program for the 
handicapped. 

issues .. . . of ~~~ the Physically and M e n t a a  ~- - Handicapped 

Civil and .... Personal ~pp~ Rights. The rights of the mentally retarded and the 
mentally ill have been emphasized by the courts,  particuiarly in the area of 
right to treatment, right to liberty, and right to the least restrictive 
alternative. As individuals within this society, the mentally ill and mentally 
retarded are already granted those rights provided under the Constitution. 
Extenuating circumstances, however, namelg their menta? condition lends itself 
to usurpation of those rights albeit in the "best interest".  It may be that the 
only way to fully insure the rights of these individiials is to include a 
constitutional reaffirmation of their r ights with respeci to treatment of their 
condition. On the other hand,  statutory provisions outlining basic rights of 
n~entaliy retarded and mentally ill individuals can offel- the necessary protection 
so that these righis are not vioiated, The key to resolving this issue lies in the 
inierpretation of "rights".  Any statement of r ights serves a purpose, and that 
i s ,  it questions whether (1) state purposes are legitimate, (2j procedures fa i r l  
13) ciinditions in an institution are  humane and suitable for any effort toward 
treatment, and (4) the state is acting in good faith. A resoiution of the issue of 
the right to treatment involves the decision on whether the right is a theoretical 
concept or  a practical means of guaranteeing proper and humane treatment of 
the  individual while gusranrei-ing protection 6 0  both the individual and society 
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Constitutional Provisions Other S t a t t t  

For the most par t ,  constitutional provisions relating to mentally ill o r  
physically handicapped are  antiquated. Archaic terms such as "insane'! and 
"feeble-minded'' are  still being used. The constitutional statements reflect an 
obsolete approach to the treatment and care of the mentally and physically 
handicapped which generally means confinement in an institution. Where pro- 
visions are updated as  in Xichigan, the terminology used reflects the advances 
in treatment. 

Constitutional Alternatives 

1. Retain existing provisions 

For: The provision has served as a basic policy for 
the mental health, retardation, and physically 
handicapped programs for 28 years and has 
provided an adequate base for continually 
expanding state programs. 

Against: Terminology used in the provision is fast  
becoming antiquated. Rew terms such as 
"developmental disabilities" provide a broader 
mandate for state responsibility and reflect the 
general trend of national programs. 

2 .  Modify the existing provision 

For : The federal law and professional circles have 
created new terminology to reflect new attitudes 
and approaches to the treatment of the 
handicapped. Updating of provisions will 
provide the necessary legal base for the 
legislature to adopt these new approaches. 

Against: Terminology in any given professional area often 
is a result of a passing t rend.  In the area of 
mental health and mental retardation this pattern 
is particularly t rue .  To change the Constitution 
on the basis of a trend undermines the 
permanency of the foundation of state laws 

3 .  Add to the existing provision 

For : The activism in the area of the rights of the 
developmentally disabled and the mentally ill and 
handicapped reflects a human concern over the 
deprivation of r ights .  Constitutional statements 
in this area would clearly set  the policy on the 
rights issue and guarantee adherence to the 
concept of equal rights under the law 
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Against: Including the rights of the mentally ill, mentaily 
retarded, and handicapped in the Constitution 
may set  up a group with special rights and 
privileges. A statutory statement of r ights 
v:ou!d serve to emphasize the particular problems 
of these groups without constitutionally treating 
them as special. 

PCBLIC XSSISTAKCE 

Hawaii's public welfare program began in 1937 providing services to the 
aged or blind, and providing general assistance and Aid to Families with 
Dependent Children. By the end of that  year,  2 additional programs were 
instituted, foster parents and child care institutions for neglected, abused, and 
delinquent children. Since its inception, the public assistanee program has 
been following the national trend and experiencing a doubling and tripling of 
program costs and clients. 

Recent actions by both the state and federal governments have been aimed 
at  cost reduction and program effectiveness. The department of social services 
and housing's flat grant  program, the work requirement for single able-bodied 
recipients under general assistance, and the institution of a child support 
enforcement program exemplif'y this t rend.  

Constitutional Provisions in Other Slates 

States run the 2 extremes in describing state responsibility for public 
welfare. On the one hand, most states do not have any explicit statement of 
responsibility for public welfare since direct programs have traditionally been 
the responsibility of the counties o r  local governments. Where constitutional 
provisions are explicit, descriptions detail board, department, and program 
responsibilities. In some cases, fiscal limitations are set  on expenditures for 
welfare or at  least listed as authorized expenditures under taxation and 
budgetary powers of the legislature. 

Constitutional issues . .... ~~~- 

Entitlement ~- to Public Assistance ~ Benefits. ~ The issue of recipient rights 
became prominent in the 1960's out of the social a c t i ~ ~ i s n  created in the War on 
Poverty and the Mode! Cities program. In 1966, a Federal Advisory Council on 
Public Welfare recommended that the Social Security Act be amended to provide, 
in cooperation with the states,  a program of basic social guarantees. A s  a 
result. the Social Security Act now contains entitlement provisions under federal 
eligibility requirements for public assistance and care and is reinforced by 
policies contained in the Department of Health, Education and Welfare policies 
and r.;gulatons. Moreover, each state musi  include in its stale plan, 
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requirements that assure their programs will be administered so as to protect 
certain basic rights of needy individuals including the right to privacy. 

The constitutional issue is whether entitlement to public welfare should be 
specified in the Constitution. If these rights are  specified, then the question 
arises as to whom these rights are to be applied and under what conditions. 
That issue v~ould require statutory and administrative impiementation. 

Residencv. Imposition of a residency requirement for eligibility in welfare P. 
benefits has been seen as  a solution to cut  program costs. In 1977, Governor 
Ariyoshi proposed a U .  S . const~tutionai amendment permitting states to establish 
residency requirements for new arrivals in publiciy supported programs such as 
welfare, employment, and housing. 

The history of court cases regarding residency requirements has left the 
issue still unresolved. While the U .  S .  Supreme Court has been sympathetic to 
state policies on growth and the importance of population limitation measures to 
promote aesthetic, cultural, social, and environmental values, however, the 
concept of durational residency is still generally held to be against the 
fundamental right to travel and in vioiation of the equal protection clause. 

Constitutional Alternatives 

Constitutional alternatives in the area of welfare seem limited in view of 
increasing federal participation. There are some areas, however, in which 
constitutional changes may be appropriate in anticipation of the evolution of 
public assistance in this country.  

1. Retain the present provision 

For: (1) The statement provides basic support for 
legislation by giving flexibility to the legislature 
to act within the best interest of the peopie. 

(2) I t  provides an assurance of minimum programs by 
rhe narure of its assumption of responsibility and 
power to provide assistance to persons unable to 
maintain a decent standard of livmg. 

Against: (I) The broad policy statement seems too vague and 
lends itself to supporting a Limitless number of 
programs and benefits 

Broad statements aiso provide no specific ") 
direction o r  way of ensuring that the legislature 
o r  the executive will carry out the intent of the 
Constitution. Specificity will provide needed 
control and accountability in fulfilling 
constitutional responsibility. 
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2.  include entitlement as  a matter of r ight,  as  well as  affirmative 
guarantee or rights 

For: (I) It ivould insure that persons in need of public 
welfare programs would be treated according to 
standards of procedural due process. 

1 2 )  Welfare recipients should have the same 
information as others so that they may make 
intelligent choices in services and payments 
concerning their lives. A statement on the right 
to information t i i l l  ensure this fact. 

( 3 )  The state should ensure the rights of welfare 
recipients without regard to conditions imposed 
upon the state by the federal government. 

(4) The right to counsel would allow many individuals 
who are  not familiar with the language o r  the 
procedures an opportunity to operate on par with 
welfare officials. 

Against: (1) Entitiement provisions are  unnecessary since 
statutes can prescribe mandatory standards for 
welfare administration. 

( 2 )  If a situation does in fact exist concerning a 
recipient's right to information, present 
constitutional protection and guarantees alloia for 
it to be remedied. 

(3) Constitutional action is not required as the 
federal government has a provision in its law 
which provides protection against invasion of 
privacy, and state statutes already define 
confidentiality of records. 

(4) Having the right to counsel may lead to 
unnecessary demands for counsel causing great 
complications in welfare administration and 
increases in cost .  The presence of counsel 
implies that the recipient and the welfare 
administrator have an inherently adversary role. 

3 .  Include a residencq~ provision 

For: It would discourage persons coming into the state 
from depending on public assistance as a form of 
financial support .  

Against: It is unnecessary since statutory enactments 
c u l d  serve the same purpose. .4r the same t h e ,  
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the risk of imposing residency requirements 
involves the possible loss of federal funds.  

HOUSING 

The development of housing programs in Hawaii closely parallels the 
federal housing laws. Beginning in 1947, the legislature enacted a series of 
housing acts responding to the acute shortage of housing in the state.  Under 
the direction of the Hawaii housing authority (HHA), the program has expanded 
to include 5 major programs: 

(1) Federally aided low-rent housing which involves the 
development of housing for low-income families with rent 
being set  at  a level to cover cost of operations and a federal 
Department of Housing and Urban Development (HUD) 
subsidy financing the rest  of the project. 

( 2 )  Elderly housing which supports projects for the housing of 
the elderly including actual construction of units and rent  
supplements. 

( 3 )  State nonsubsidized projects which provide HHA with the 
authority to offer- low-rent housing without reiiance on 
federal subsidies. Nonsubsidized housing tenants have the 
option of becoming homeowners by dedicating 20 per  cent of 
their rent to down payment on a future home. 

(4) Federal-leased housing programs lease housing units in 
communities with a 3  per cent vacancy factor to low-income 
families a t  25 per  cent of their adjusted gross income. If the 
rents do not cover the cost of the lease, then HUD 
reimburses the state for the difference. 

(5) Hawaii State Rent Supplement program authorizes HHA to help 
families do not qualify under federal housing 
requirements with rental assistance up to $70 paid directly to 
the landlord. HHA certifies each individual family and 
tenants provide up to 20 per  cent of adjusted gross income 
for rent .  

Housinn: - A Constirutionai Amendment 

In 19'76, the Hawaii electorate voted to amend the housing provision in the 
Constitution to delete the phrase "including housing for persons of low income" 
and substituting the phrase "and the exercise of such power is deemed to be for 
public use and purpose". The change expanded the constitutional authorization 
to include programs for persons other than those traditionally defined as loss 
income 
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Constitutional Provisions in Other States 

Only 6 states other than Hawaii have specific provisions relating to 
housing. Of the 6, Hawaii's provision appears to be the broadest and simplest. 
The most complicated provision is New York state 's  housing article which details 
the state's responsibility, the debt limitation in carrying out that responsibility, 
the authorization to guarantee loans o r  provide loans for political subdivisions 
and private corporations, the authorization of eminent domain powers to be used 
in the pubiic interest ,  and the provision of powers to the legislature to enact 
appropriate laws to carry out the purposes of the section. 

Housing -. Issues 

R& - -  to Housinx. Federal policy has always been concerned with 
providing equal access for all groups of people to housing. The 1968 Civil 
Rights Act prohibits discrimination in the sale or  rental of private housing and 
several federal agencies have taken administrative steps to equaiize access to 
mortgage credit ,  federally insured housing and subsidized housing. The issue,  
however, has become broader than discrimination and equal access. I t  is one of 
a guaranteed right to live in decent housing without regard to economic or  racial 
factors 

Hawaii's consritucionai provision presents che state 's  responsibility in tne 
matter of housing but  does not insure a "decent home for all".  Legislative acts ,  
in their findings and purpose clauses, describe conditions which require 
correction. Yet nowhere in the law is there an affirmative statement of rights to 
decent housing. 

Constitutional Alternatives 

Expressing Policy with R e x e c t  to the Needs of the PeoFie - - .- - - - -- - - 

i .  Retain the present provision 

For: Hawaii's housing provision provides a clear 
definition of the state's role in housing which 
includes providing and assisting in housing: slum 
clearance, and the rehabilitation of substandard 
areas which are considered areas of pubiic 
interest 

Against : The statement does not provide a broad enough 
perspective for housing program development 
over the next 10 years.  Clearly from national 
housing t rends ,  the idea of community 
development is becoming more prominent 
Community development includes the basic 
activities of housing development. slum clearance 
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and rehabilitation of substandard areas but goes 
beyond to allow for the inclusion of such factors 
as  the environment, land use,  social, health, and 
economic considerations. 

2 .  Xodiy the present provision 

For: Declaration of rights are essentially self- 
operative provisions requiring no legislative o r  
executive action and provides for accountability 
of government action. The statement gives the 
citizenry the option to monitor state actions to 
see if the constitutional obligation is being 
fuifilled. If the obligation is neglected, then 
citizens have the power to bring suit in the 
courts demanding the state fulfill i ts  obligation. 

Against : Any statement of r ights ,  particularly in the case 
of the right to a decent home involves fiscal 
repercussions. With the magnitude of the 
housing problem in Hawaii it  may be fiscally 
irresponsible ro declare a decent home as the 
right of every citizen and expressing an essential 
'benefit" as  a "right" could lead to judicial relief 
if any individual feit his or her  rights were being 
denied. Too many suits will most likely place a 
heavy burden on court caiendars and consequent 
costs. 

Responsibilitv -- is to - be Fulfilled 

For : ( I j  In response to the report by the Governor's 
Commission on the Organization of Government, 
reference should be provided to clarify state and 
county partnership in the development of housing 
programs. Since 9 ,  each county has 
established a county housing department and the 
federal trends seem to be moving in the direction 
of providing more housing funds to local 
governments. 

6 2 3 Expanding county participation in housing could 
relieve the state of some fiscal liability and 
indebtedness. Moreover, it would change the 
role of the Hawaii housing authority from an 
agency Lnvolved in actually developing and 
running housing development to a planning and 
coordinative policy making agency with the 
counties involved in the actual development and 
operations of housing. 
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Against: (1) Act 105, the State's Omnibus Housing Act, 
provides counties with the same powers as the 
Hawaii housing authority in the development of 
housing in their respective counties making 
constitutional provisions redundant. 

( 2 )  General obligation bond indebtedness for housing 
projects are not considered as  part of the state's 
constitutional debt,  therefore, any fiscal relief 
for bond indebtedness .ivould be negligible. 

PUBLIC SIGHTLINESS AND GOOD ORDER 

Develxment of P-htliness and Good Order 

Concern for the environmental aspects of life is  found in section 5 ,  Article 
VIII . According to the proceedings of the 1950 Constitutional Convention, the 
purpose of including the Article was to emphasize that "in order to maintain the 
proper health of a people, i t  is necessary that they have available to them 
parks ,  playgrounds, and beaches where everyone may obtain fresh a i r ,  
sunshine and the opportunities for recreation. . . . " The described purpose of 
the section is to "emphasize that public sightliness is basic to the total health 
program of a community". 

During the 1968 Convention, deliberations on section 5 included specific 
language calling for "a constitutional basis for positive action in such specific 
areas of concern as air and water pollution, noise abatement, environmental 
health and welfare, and fish and wildlife control". 

Some members of the committee on public health, education, and welfare, 
labor and industry "felt very strongly that the state responsibility in the area 
of environmental health should be specified somewhere in Article VIII". 
However, a majority did not agree with this viewpoint. It concluded that all 
proposals for changes in section 5 are  unnecessary because the recommended 
public health programs are already being carried out and others can be initiated 
under the broad grant of legislative power in Article VIII, sections 1 and 5.  

Public ~~~~ Good ~~ and Sightliness in Hawaii 

IIistoric ~ ~. ~~ Preservation. ~.~~ ----- In 1976, the state legislature enacted a 
comprehensive historic pri:servation lait: making historic preservation mandatory 
for the s ta te .  Previously. the program was limited to public activities and 
historic preservation of public lands. The new law reorganized the provisions 
in the old law and expanded historic preservation to include preservation of 
artifacts, si tes,  and other historically significant items found on private 
property 
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Most significantly, the new law declared historic preservation as a matter 
of public policy that the state (1) provide leadership in preserving, restoring, 
and maintaining historic and cultural property; ( 2 )  ensure the administration of 
such historic and cultural property in a spirit of stewardship and trusteeship 
for future  generations; and (3 )  conduct activities, plans, and programs in a 
manner consistent M-ith the preservation and enhancement of historical and 
cultural property.  

Environmental Preservation. Probably, the most important provision in 
the statutes is the state environmental policy statute,  chapter 344, Hawaii 
Revised Statutes, which establishes "a state policy which will encourage -- 
productive and enjoyable harmony between man and his environment, promote 
efforts which will present o r  eliminate damage to the environment and biosphere 
and stimulate the health and welfare of man and enrich the understanding of the 
ecological systems and natural resources important to the people of Hawaii". 

The policy statement itself provides a commitment of the state to 
safeguard i ts  "unique natural environmental characteristics in a manner which 
will foster and promote the general weifare, create and maintain conditions 
under which man and nature can exist in productive harmony, and fulfill the 
social, economic. and other requirements of the people of Hawaii". 

Environmental R e  and the Constitution 

Constitutional protection of the environment has become a major policy 
issue,  particularly in Hawaii where the tension between the consumptive needs 
of the people appear to be in conflict with the preservation and conservation 
forces. While this discussion will focus on constitutional declarations concerning 
the physical environment, it should be kept in mind that "public sightliness and 
good order" encompass not only physical, but the social, economic, and 
aesthetic environment. Therefore, the whole discussion should be held within 
this broad context. 

Constitutional rights to environmental protection provide a higher level of 
commitment than common statutes and can be viewed as the "ultimate repository 
of a people's considered judgment about basic matters of public policy". In all 
states that have included environmental declarations in their constitutions, the 
proposals have won by overwhelming margins. 

The impact of a constitutions! declaration is that it guarantees citizens the 
right to a decent environment and requires all state agencies to consider the 
impact of their decisions on the environment. Xoreover, constiiutional 
declarations offer goals and guidelines for legislative and executive action. 
Once a declaration is par t  of a constitution, citizen challenge in the courts hold 
the government responsible for its obligations. 
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Constitutionai Provisions in Other States 

For the most par t ,  constitutional provisions dealing with the environment 
are  general policy statements, lacking specificity. Unlike the basic bill of 
rights whose generality such as "freedom of speech'' acquires meaning and 
definition out of a specific historicai experience which created a common 
understanding of that right in the community, environmental bill of rights lack 
that historical experience. 

Constitutional ... ... ~- Alternatives 

i .  Retain the present provision 

For:  Constitutionai proceedings from 1950 and 1968 
show that deiegates in both conventions intended 
for this provision to be a broad grant of 
legislative power to protect total environmental 
health. 

Against: 'The terms "public sightliness and good order" 
seem vague and out of date.  Changes to reflect 
the present view of environmental conservation 
are  necessary to support the $.;ate in its goal of 
having a socially, economically, aesthetically, 
and physically balanced environment. 

2. Establish an Environmental Bill of Rights 

For : Constitutional bill of rights provides a strong 
commitment and basis for state activity by 
establishing state goals and guidance for state 
agencies and adherence by state agencies would 
be mandatory thereby assuring total state 
commitment. Moreover, the provisions wouid also 
extend over the private sector, offering a basis 
for enforcement of environmental policies. 

Against: Nai~aii has already adopted an environmental 
policy statement which provides the goals and 
guidelines of the state.  The experience of other 
states with provisions relating to the environment 
shoirrs the difficulty in having such a provision 
be effectire particulariy since language used to 
describe that environmental condition to be 
achieved has remained vague. 



Article IX 

EDUCATION 

PUBLIC EDUCATION (LOWER EDUCATION) 

The responsibility for public education has from the outset of the 
Republic been considered to be within the "reserved powers" of the states and 
each state has exercised its authority over education in a different manner. 
Public education m Hawaii dates bacic to 1840 and is provided for in Article IX of 
the Hawaii Constitution. In the broadest sense, the term "public education" 
refers to all educational activities which are wholly or partially supported by 
public funds, including education programs from kindergarten through college, 
and graduate and post graduate programs. However, "public education" is also 
commonly used to refer to only those state or locally funded and administered 
educational institutions and programs which are normally graded K to 12. For 
the purposes of this discussion the term "public education" encompasses the 
latter. Institutions of learning which accommodate post high school students, 
such as community colleges, 4-year colleges, and universities or other post- 
secondary institutions are discussed in a separate higher education section. 

While the constitutional treatment of education varies among the 50 states, 
the basic issue underlying a reexaminaiion of the education article is ,  f i rs t ,  the 
extent to which provisions for the educational functions and institutions should 
be treated in the document. On the one hand, there is the view that a 
constitution should be as specific as possible taking into consideration all 
existing aspects of education. In this manner, a constitution serves as a 
guideline for future action. On the other hand, there is a view that a 
constitution is a preamble to statutory enactment and should be unencumbered 
by detail and references. 

Article IX of Hawaii's Constitution is cited as a model of terse language 
and brevity. The article notes that the State should provide for higher and 
lower public education, prohibit discrimination and prohibit the use of public 
funds to support private education. The article also provides for a state board 
of education, a superintendent of education, a state board of regents, and a 
president of the University of Hawaii. 

In the 1968 Constitutional Convention, the argument for retaining the 
present brief constitutional language generauy prevailed. It was noted that 
under the constitutionai provisions, the State had developed an adequate system 
for the adniinistration : supervision, and coordination of education u-itkout 
unduly hampering the legislature in making needed changes in the structure and 
organization of education in the State. While there appears to be broad 
agreement on the basic issue of retaining the general nature of Article IX,  a 
number of specific issues regarding structure, governance, and finances have 
been raised since 1968 which may require amendments to the Constitution. The 
major issues and their implications for change are examined here. 
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Of' prime concern are the interrelated issues of the structure and 
governance of the public education system in Hawaii. Traditionally, Hawaii has 
had a centralized school sgsrem where administrative, fiscal, and policy-making 
functions are  maintained to a large degree at  the state level. Arguments for a 
centralized system have been based on economic efficiency and equitableness in 
terms of facilities, personnel, and curriculum. Recently, however, state- 
sponsored studies have recommended increased decentralization of education in 
the managerial context calling for more delegation of power to the subunits of 
the department of education; namely, the districts and the individual schools. 
Arguments favoring increased decentralization have focused on the need to 
foster greater public participation and concern, greater educational 
experimentation, and greater accommodation of unique local community 
conditions and needs. 

A great deal of attention has also been focused since 1968 on the issue of 
governance in the same state studies as well as in a number of legislative 
proposals to anlend Article IX.  The role of education in government, as unique 
or similar to other governmental services, is a central consideration to this 
issue. If education is viewed as unique, it is argued that it should be removed 
from politics and the executive branch of government. This may best be 
accomplished by an elected hoard, whether partisan or nonpartisan, which 
would have the responsibility to appoint the superintendent of education. While 
such boards may have fiscal autonomy, in Hawaii this is not the case although 
the elected partisan board does appoint the superintendent. The opposite view 
maintains that the management of education should be established LI the s a ~ e  
manner as  other government departments or agencies by gubernatorial 
appointment. This would place the responsibility and accountability for 
education on one person, the governor, who is the elected head of the executive 
branch. If there is a board at all, it  would be a lay board acting in an advisory 
capacity t.o the department head. The proponents contend that a single 
individual would then be accountable for carrying out the administration's 
policies in education. 

Equality of educational opportunity has also received a great deal of 
attention in major federal and state legislation in the past decade, although 
there have been few examples of constitutional guarantees of equality of educa- 
tional opportunity in state constitutions. The concept of egalitarianism has 
traditionally been acl.;nowledged as  a dominant American value, and education 
has been viewed as one of the means lo achieve i t .  The feasibility, however, of 
constitutionally including the concept lies essentially in how the concept can be 
defined. P1an.i. feel the decision on how to achieve equality of educational 
opportunity should be left to the legislature and the state 's  educational authori- 
ties. On the other hand, there are  those who argue that an adequate definition 
of equal educaiiional opportunity can he achieved and that the inclusion of a 
pr.ovision is a matter of social urgency. The issue in Hawaii has largely 
centered on providing equally for handicapped children or others with 
educational disadvantages and for pronihiting discrimination in participation in 
educational programs because of race, religion, sex,  o r  ancestry. 

Public aid to nanpublic schools presents another issue for possible 
consideration since Article IX explicitly prohibits such assistance. In recent 
years,  C. S. Supreme Court decisions as well as  the response to groiving public 



sentiment have tended to expand the types of assistance which have been 
provided to nonpublic sectarian or nonsectarian schools. While attention in 
Hawaii has focused on the needs of higher education and private colleges to 
receive public assistance, the issue in public lower education nationally has 
been tied primarily to the relationship of religion and the public schools. While 
direct aid is generally prohibited, the U.S. Supreme Court has found that 
indirect aid to religious schools by such methods as textbooks and 
transportation does not violate the First Amendment of the U .  S . Constitution. 
In this area, according to the Court, the U . S . Constitution is silent, therefore, 
a state constitution is free to either prohibit or permit such indirect aid. Of the 
several arguments used for and against public aid to nonpublic schools, the 
most frequently expressed is the "general welfare-child benefit" theory. This 
theory asserts that education and its auxiliary benefits are public benefits to 
the individual citizen. Legislation, in this instance, is not void if it achieves a 
public purpose, even though in the process a private end is incidentally aided. 
Those who argue against the general welfare benefits of public aid to nonpublic 
schools contend that public funds in any shape or form which aids nonpublic 
schools only work to promote their growth, accommodate their financial deficits, 
increase their demands for additional forms of public aid and work to the 
disadvantage of public schools ivhere such funds properly belong. 

HIGHER EDUCATION 

Constitutional recognition of higher education is an affirmation of the 
fundamental right to and importance of higher education. Whether state 
constitutions should be phrased to include higher education at all is the first 
issue to be addressed. Although the National Municipal League finds a system 
of free lower education an important provision in state constitutions, it leans 
toward a posture of nonrecognition of higher education. State constitutions 
usually provide for higher education by recognizing higher education in 
general, by establishing one or more systems of higher education, by creating 
one or more governing boards for higher education institutions or systems, or 
by declaring educational institutions, systems, or governing boards as 
corporate bodies. 

The fundamental guarantee of higher education in Hawaii has 
constitutional basis in Article I X ,  sections 1, 4 ,  and 5 .  Sections l and 4 
establish the University of Hawaii as a state university: "The state shall 
provide for the establishment, support, and control of. . .a state university". 
Section 4 ,  Article IX,  confers corporate status upon the University of Hawaii. 
Corporate status provides the university with autonomy in its internal 
governance, control, and management. i3 y g ran thg  constitutional autonomy : 
the State acknowledges the university as a legal entity with freedom from 
outside controls. According to the attorney general of i-iawaii, the University of 
Hawaii is a constitutionally autonomous body and not an administrative or 
executive agency of the State. 

In actuality, controls are imposed by the legislature, the executive, and 
state agencies and departments over the fiscal and academic affairs of the 
university. In efforts to seek appropriations for its operation. the universi ty 



I N T R O D U C T I O N  A N D  A R T I C L E  S U M M A R I E S  

has had to yield some of its corporate independence and is held accountable for 
the internal allocation of higher education revenues. Fiscal accountability and 
responsibility of university appropriations are subject to executive and 
legislative supervision. 

The legislature, in addition to fiscal control over the university, initiates 
legisiation regarding various phases of higher education. Since the 1920's the 
influence of the governor has also been increasing with the creation of executive 
line agencies vested with administrative powers and controls overlapping those 
of the university. Hawaii's budget office has assumed considerable influence in 
the budgeting process by making final recommendations concerning higher 
education appropriations for the executive budget and by performing audits on 
the use of funds. Further, state government involvement in the affairs of 
higher education can be seen by the recent proposal to create a department of 
life-long learning. This new executive line agency would consolidate some 
higher education services and would handle the continuing education and 
community service programs presently administered by the University of Hawaii. 

Section 5 ,  Article IX ,  establishes the board of regents as the governing 
body for the University of Hawaii. It appears that all state-supported 
institutions of higher education are governed by boards or a collective group of 
individuals rather than any other form of governing body. Basically, there are 
2 klnds of governing boards: single institutions governing boards and 
coordinating boards. 

Boards responsible for a single institution are considered to be somewhat 
antiquated forms of management in vie% of the increasing number of colleges and 
universities. Eevertheless , several arguments support this particular form of 
management : 

(1) The problems of the individual institution can best be handled 
by a board serving and having responsibility for only one 
institution. 

(2) Public interest can be served by single institution governing 
boards in which more people are directly involved in the 
decision-making process. 

(3) Xeeds particular to an institution can be precisely handled 
through a governing board of that institution. 

(4) There is mere opportunity for board members to handle 
responsibilities and to make direct, important decisions 
affecting the institution. 

Some argue that even within a mu!ticampus institution, the establishment of 
separate boards for each campus might prove advantageous, particularly if the 
campuses are large and have educational program and characteristic campus 
differentiations. 



The arguments against single institution boards are:  

(1) With a profusion of boards, lines of responsibilities tend to 
become confused. 

( 2 )  Separate boards promote their own interest in a competitive 
manner to the disadvantage of the entire higher education 
system. 

( 3 )  It is difficult to recruit enough able members to fill positions 
of a number of boards. 

(4) A multiplicity of boards tends to create red tape and 
inefficient operation which could result in added cost to the 
public. 

With the rapid growth of universities and colleges, governing boards with 
legal responsibilities over a single institution are unlikely to be the most 
appropriate form of governance. Even in states where the constitutionally 
established higher education institutions are presently served by single insti- 
tution govex-ning boards, the need for a coordinating agency may be indicated 
by the desire to include the state vocational institutions, community colleges, 
and private higher education institutions in the coordinating process and to 
handle the planning function of higher education for the state. 

In many states, effective planning for statewide higher education goals 
and objectives has resulted in the inauguration of some form of board with 
coordinating powers. The concept of the coordinating board has been utilized 
as a means of organizing the various higher education operations. These boards 
with coordinating powers can be insertions in the line of control between the 
legislature and the governing boards of separate public colleges and 
universities. 

In general, boards with coordinating, but not governing powers, are 
limited in both responsibility and authority. They have overall responsibility of 
planning and facilitating the development of statev~ide systems of higher 
education, achieving balance and effectiveness by delegating authority, and 
recommending proper apportionment of funds to individual institutions. In most 
cases, however, they have no direct legal power to interfere with the university 
in administrative details and in the management of its educational affairs. 

State constitutions more frequentif provide for higher education boards 
with both governing and coordinating powers. Hawaii appears to fall into the 
category of states having a coordinating-governing hoard of higher education. 
The commuriity colleges as u-ell as the +year campuses are under the 
administrative jurisdiction of the board of regents of the University of Hawaii. 
The board also sits as the postsecondary education commission and has 
administrative authority as the state board for vocational education. Thus, the 
board of regents not only governs the university and its campuses, but it must 
also coordinate technical, vocational, semi-professional, and general education 
services and programs for the state. 
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In response to the past phenomenai growth of the University of Hawaii 
and to the increase of interest in higher education, recommendations have been 
made to review the present governance s t ructure  of the university system. 
Particularly, concern has been expressed over the priority and articulation 
accorded community colleges and a recommendation has been made by the 
governor's ad hoc commission on operations, revenues and expenditures to 
assure their adequate representation. 

The Hawaii board of regents is given "power, in accordance with law, to 
fornluiate policy and to exercise controls over the university". Specific powers 
of the board, however, are not constitutionally s ta ted,  as is the case of some 
state constitutions. Rather,  the specific powers of the board of regents are  
dictated by s ta tute .  Broadly phrased constitutional provisions for powers and 
functions of the board can imply fairly extensive and exclusive powers and 
functions of the board over institutional affairs and get can be vulnerable to 
legislation which amends, modifies, diminishes, o r  restricts board powers. The 
Hawaii Constitution appears to give ra ther  free reign to its governing board and 
yet imposes control by the phrase "in accordance with law". Therefore, 
although the board of regents has power to govern the university, the final 
authority over decisions made by the board res ts  upon the law-making body, 
the state legislature. 

By s ta tute ,  the board of regents of the University of Hawaii basically has 
the power to make governing iaws for the university, to control property,  to 
enter business contracts, to allocate funds appropriated to the institution, and 
to sue or  be sued in its corporate name. Definitionally, then,  the board is an 
administrator and a policy maker. The extent to which board members exercise 
and assume these powers is an operational problem rather  than a constitutional 
one. 

Secrion 5 ,  Article I X ,  additionally provides for an appointed membersnip 
of the board of regents of the University of Hawaii. There are  2 widely used 
methods of seiecting members of boards of higher education: (1) gubernatorial 
appointment, often with senatorial consent; and (2) popular election. The 
appointment method occurs more frequently in constitutional provisions for the 
selection of higher education board members. 

The merits of an elected board a re :  

(1) Education problems are  of vital importance to the general 
public welfare and therefore election of public representatives 
to control such activity is of poiitical importance. 

(2) The pubiic can appraise the effectiveness of control and 
appropriateness as  is refiecred in the actions of their 
representatives at established intervals through the ballot. 

(33 Elected members are held more accountable to the public 
because of the public decisions concerning them at  the polls. 

(4)  By electiqg membersi actions of the board members regarding 
educational poiicy could not be construed as reflections of 
views of the elected officials who make the appwintinents 



In contrast ,  the folloiving reflect arguments in favor of an appointed board 

(1) Appointment eliminates the danger of voting for a person 
without sufficient comprehension of the abilities needed to be 
a good governing board member and adequate appraisal of the 
candidate's qualifications. 

( 2 )  Better board members are  acquired via appointment; well- 
qualified people are  sought out and drafted for this type of 
public service. 

( 3 )  By appointing members, education is kept out of politics 

The members of the 1968 Constitutional Convention rejected a proposal for 
an elected board of regents.  I t  was declared that.  in contrast to lower 
education, attendance a t  the university was voluntary and that,  therefore, 
decisions made by the governing board did not affect almost every member of 
the public. Consequently, a means for giving the public a direct voice in the 
governance of the institutions was felt unnecessary. Additionally, no evidence 
was presented to indicate that the appointi-ve process failed to obtain dedicated 
and qualified persons to serve as members of the board of regents.  

Over the past decade, the board of regents has been delegated increasing 
responsibilities for the administration of not only higher education, bu t  also of 
all postsecondary education which includes such areas as vocational, proprie- 
ta ry ,  adult, and continuing education. To assist the board to better handle its 
duties, the nature of the board, i .  e .  , qualifications for membership, length of 
member's terms, the number of members, and representation by members of 
various constituencies, may be examined. 

There are no specific requirements in Hawaii's Constitution regarding 
regent qualifications except to mandate that "at least part  of the membership of 
the board shall represent geographic subdivisions of the state". The number of 
board members for the University of Hawaii board of regents as well as the 
length of terms are  set  by statute.  The Hawaii Constitution also remains silent 
on student,  faculty, and ex officio representation on the board. Faculty and 
students have, in the past ,  sought representation on the board as a means of 
actively participating in the decision-making process of university operations. 
Several state constitutions contain provisions for s tudent ,  faculty, and ex 
officio representation on the governing boards of higher education. 

Since the enactment of the G . I .  BiU of World War 11, federal effort in the 
area of higher education has escalated. In contrast to federal legislation for 
elementary-secondary education; many of the programs affecting higher 
education were instituted without reference to state roles and responsibilities 
except in the automatic appropriation distribution formulas. The Education 
Amendments of 1972, however, required states to establish state postsecondary 
education commissions (1202 commissions) to plan for and coordinate all 
postsecondary education in the state includirg private colleges and proprietary 
institutions as a condition for the receipt of certain federal funds for higher and 
postsecondary education. Significantly, the creation of !202 commissions 
stimulated interest and concern of the states in their relationship with private 
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higher educational instirudons. Constitutional conflict may be involved, 
however, if s tate funds are  used for any planning o r  distribution of moneys for 
the nonpublic sector of postsecondary education. In varying phraseology, all 
s ta tes ,  except Vermont, have constitutional provisions prohibiting the 
expenditure of state funds for sectarian purposes. 

Federally funded higher education programs providing scholarships, 
fellowships, loans. and other aid generally make no distinction as to whether the 
schools for which these federal funds are  to be used are  sectarian, private, o r  
public. Due to statements made by the U. S .  Supreme Court in Tilton v .  - 
Richardson, it appears that certain types of federal aid mag be permissible for 
higher education whlle the same might not hoid t rue  at  the lower educational 
level. More rigid prohibitions against grants of public funds to sectarian 
schools are found, however, in the constitutions of many states,  even if such 
grants are  found to be within the limits allowed by the U .  S . Constitution. The 
Hawaii Constitution expressly prohibits the use of state funds for private 
purposes and the attorney general of Hawaii has found state tuition subsidies 
for students attending nonpublic institutions of postsecondary education in 
violation of the Hawaii constitutional provisions. 

Among the statutory powers of the board of regents of the University of 
Hawaii is the regulation of tuition fees. A t  the 1968 Constitutional Convention, 
there was heated debate on a tuition-free policy for the University of Hawaii. 
The proposal was defeated primarily on the grounds that such policy could be 
more efficiently handled by the legislature. Other reasons given by opponents 
of the proposai were: 

(1) Such a generalized constitutional provision for no tuition 
would restrict the power of the legislature in determining 
educational poiicies in terms of needs, resources, and the 
best approach in terms of conditions existing at  any given 
time ; 

(2) The greatest economic barrier to higher education mag not be 
tuition but other barriers such as Living away from home, 
family economics, and high fees and the high cost of campus 
activities ; 

13) The cost to the State would be prohibitive, and the effort of 
the State to fully support the K-12 public school system may 
be seriouslj~ impeded; 

(4 )  Specific reference to "no tuition" would still permit the 
legislature o r  the board of regents to impost substantial fees 
in iieu of tuition, as is bei-ig done in many state universities; 
and 

(5) Setting a high out-of-state tuition for nonresident students 
will not make up for the anticipated loss of tuition revenue. 



Proponents of a tuition-free undergraduate education argued that:  

(1) States such as Alaska, Arizona, Arkansas, California, 
Delaware, Florida, and Idaho provide free tuition for higher 
education and Hawaii should do the same. 

(2) Tuition-free education could supply the State with 
professionals rather than recruiting from other states. 

( 3 )  A tuition-free policy would enable the State to provide higher 
education and equal educational opportunity to all students. 

(4) The available scholarship and loan programs are not adequate 
and pose qualification requirements which hinder those 
needing financial aid froxi receiving assistance. 

(5) Monetary value cannot be placed on an investment such as 
higher education. 

P,lthough the convention defeated the proposal for a tuition-free higher 
education, the need for some form of state aid to assist students attending 
institutions of higher education has been recognized. Recent recommendations 
have encouraged a low tuition policy and long-term state loan programs to aid 
qualified persons pursue further education. 

Hawaii, along with states such as Kansas, Montana, New York, Ohio, and 
Wyoming, has adopted the policy of providing each high schooi graduate or 
otherwise qualified person an opportunity to enter a state higher education 
institution. This policy of universal access means an opportunity for dis- 
advantaged groups to obtain higher education by having factors, which would 
otherwise prohibit admission of these disadvantaged groups at institutions of 
higher learning, equalized. Universal access places identified disadvantaged 
groups in Hawaii--the low-income, geographically isolated, and ethnic minority 
groups--on equal footing with all other applicants to state higher educational 
institutions. State efforts to provide adequate financial support to equalize 
educational opportunity is a major factor in realizing universal access. A few 
state constitutions contain language which indicates state policy of equal 
educational opportunity. Universal access by means of tuition subsidies or 
other state tuition policies and programs can provide timely an3 effective aid to 
students attending institutions of higher education. 



Article X 

CONSERVATION AND DEVELOPMENT OF RESOURCES 

Hawaii's Constitution is brief in its treatment of natural resources. 
Article X is limited to 5 sections: a general statement mandating the iegislature 
to promote the conservation, development, and utilization of natural resources; 
authority to create one or more boards to manage those resources; recognition 
of fishing rights established during the Hawaiian Nonarchy; a provision to 
control the alienation of public lands; and a general statement urging the use of 
public lands for farm and home ownership. 

Most state constitutions do not devote an entire article to natural 
resources. Of those that do, about a dozen contain sections that are more 
comprehensive than our own. In terms of its general policy statement on such 
areas as water rights, provisions establishing institutions and outlining their 
powers and duties, dedication of lands, mineral rights, ownership of resources. 
cultural resources, or the right to sue for environmental grievances, Hawaii has 
left the details to the legislative branch. Our constitutional provisions are 
neither as comprehensive nor as specific as that of many others. 

Section 1 contains a general poiicy statement mandating the legislature to 
promote the conservation, development, and utilization of agricultural resources 
and fish, mineral, forest, water, land, game, and other natural resources. 
This general policy statement recognizes state authority to manage resources, 
explicitly delegates that responsibility to the legislature, and calls for an active 
role in promoting conservation, development, and utilization. No distinction is 
made between publicly and privately owned resources, nor is there a definition 
of "agricultural". Our present language provides the justification for almost 
any legisiative action. Difficulty arises, however, when trying to apply notions 
of conservationl development, and utilization to the same resource, in the same 
place at the same time. It may be argued that clarification is needed, especially 
in terms of the limits that may be imposed on the use of resources in the name of 
conservation. The key to management is the ability to impose limits. Since 
conservation is the most potentially restrictive concept in section 1, 
constitutional clarification may be useful. 

The 1968 Constitutional Convention did not produce a great many 
proposals to change section 1. Most suggestions would have simply expanded 
the general policy statement. A few. like the proposal to preserve conservation 
lands as forever wild, represented major amendments. None of these proposais, 
however, were reported out of committee, since all were possible under existing 
ieyislativi: authority. 

A reiated section of NawaiiCs Constitution deais with public sightliness and 
good order, Article V i i I ,  section 5 ,  and could be considered in conjunction with 
Articie X ,  sectioc 1. It represents a fusion of health, beauty: culture, history, 
and environment. Increasingly, states are recognizing that humanity creates 
environment, as well as dwells in i t ,  Places become "resources" because of what 
people have built or done. States that offer similar constitutional treatment to 
both natural and man-made resources include Alaska, California : Indiana, 
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Nassachusetts , Montana, X'ew Mexico, New York , and Virginia. Several provide 
for the purchase of lands for historical, cultural, and aesthetic purposes. As 
the meaning of environment takes on greater social implications, the impacts of 
beauty, "view-planes" , cultural sites, etc. , on land and resource management 
will increase. 

Constitutional alternatives to section 1 include: 

(i) Abolish section 1, under the theory that the legislature 
already has such powers and does not need constitutional 
guidance ; 

(2) Make no change in section 1; 

( 3 )  Incorporate the historic, cultural, and aesthetic concerns of 
Article VIII, section 5 ,  into an expanded use of 
"environment" under Article X ,  section 1; 

(4) Expand section 1 into a broader policy statement, and apply it 
not only to the iegislature but to all branches of government 
as well as the general public; 

(5) Define "conservation", and establish priorities or guldehes  
in the conflict between conservation, development, and 
__c:i. 
u ~~iizat ion,  

(6) Define agricuiture, and set priorities in terms of the 
availability of water and land for agriculture; 

(7)  Set priorities for the use of freshwater in general 

Three additional alternatives should be discussed: (1) assertion of state 
ownership of resources, (2 )  guidelines for the conversion of lands to more 
intensive land uses, and (3 )  establishment of the right of every citizen to a 
healthful environment and the right to sue for environmental grievances. 

In order to manage a resource, there must be control over i t .  The most 
obvious source of control is ownership. Our shoreline, freshwater resources, 
and the potential harnessing of geothermal steam have been injected into the 
ownership question. The shoreline and tidelands are sites of a delicate balance 
between terrestrial (land based) and marine (ocean based) ecosystems. They 
are also coveted for their usefulness in the tourist industry, desirable 
residential developments, small boat harbors, commerce-oriented shoreline 
facilities, recreation, and an accessible supply of sand for concrete. it is 
generally agreed that at some point on any beach, private property ends and 
public ownership begins. Since there are a number of chaagirg conditions 
along the shoreline, including the tides, the movement of sand, the high and 
low water marks, the vegetation h e ,  e tc . ,  it may be necessary to establish 
some rule in deciding the seaward boundary of private property. 

Har?raii2s freshwater resources are an obvious need for agricultural, 
industrial, and residential consumption, Both fresh and ground water sysEerns 
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are  intimately related; imprudent consumption at  one site could affect a larger 
area. As demand catches up with supply, sacrifices will have to be made. 
Ownership and control of freshwater have a major impact on public and private 
decisions and may need constitutional clarification. 

As our  fossil fuels diminish, the availability of alternate. affordable 
sources of energy will piay a significant role in Hawaii's future .  Geothermal 
steam is thus a most valuable resource to control. Kot only could it enhance our  
energy independence, it could stimulate new industry,  such as  the processing 
of manganese nodules. There are  2 main issues involved: 

(1) The nature of geothermal steam: is it a mineral or water? 
Such a classification could determine the set  of legal rules by 
which this resource would be governed. 

(2) Who owns it? 

Both questions may be considered by the Constitutional Convention. 

One of the greatest dangers of an incomplete or inadequate management 
system is the permanent destruction of valuable resources through the 
irreversible conversion of sensitive conservation and agricultural lands to urban 
development. In the current jargon of bureaucracy, this is called "losing a 
management option". Examples of such losses might include the filling in of a 
lake, the polluting of a bay, o r  the construction of a commercial building in a 
very remote scenic area.  In Hawaii, the apparent willingness of the state land 
use commission to rezone lands for urbanization reflects the flexibility permitted 
by both the legislature and the Hawaii Constitution. I t  may be argued that our  
management system would benefit f ron greater constitutional guidance for the 
rezoning of lands . 

Finally, a third major alternative would be to establish a direct 
relationship between constitutional rights and the management of natural 
resources. An example tt:ould he the Illinois Constitution, which reads : 

Each person has the r ight  t o  a healthful environment. Each person 
may enforce th i s  r ight against any party, governmental o r  pr ivate ,  
through appropriate legal proceedings subject t o  reasonable 
Limitations and regulation by law. 

At issue here is the ablXty of any citizen to insist on the enforcement of general 
policy statements. Without the right to sue,  it may be argued that general 
constitutional statements have little effect on the management system. 

In section 2 the iegislature is mandated to "vest in one o r  more executive 
boards or  commissions powers for  the management of natural resources owned o r  
controlled by the State, and such powers of disposition thereof as may b e  
authorized by lawt'. 

The mandatory provisions of section 2 do not apply to the natural 
resources owned o r  under the control of a political subdivision o r  a department 
thereof 



C O N S E R V A T I O N  A N D  D E V E L O P M E N T  O F  R E S O U R C E S  

Section 2 deals with the specific institutional authority to manage 
resources. The legislature has the authority to establish a single board or to 
distribute responsibility among several. The present system is a mixture of 
county and state involvement. A t  both levels there are networks of agencies 
and boards. Such a decentralized approach has been criticized as 
overregulation and undermanagement. Problems include waste and inefficiency, 
uncertainty in the decision-making process, lack of accountability, ad hoc 
decision making, and general lack of coordination. Two major issues emerge: 
first ,  the nature of a specific management agency, contrasting a single 
executive with a board; second, the nature of the entire management system, 
contrasting the distribution of authority among numerous agencies (including 
countiesi with a more centralized, coordinated approach. 

The 1968 Constitutional Convention considered a proposal to change 
section 2 froin "one or more boards or commissions" to "a single executive". 
This was ultimately rejected on the grounds that a board is a safer, more 
democratic institution than a more independent executive. The convention did 
not consider the management system as a whole. 

Major alternatives to section 2 include: 

(1) Abolish section 2 ,  and leave all decisions in the hands of the 
legislature ; 

(2) Make no change; 

(3 )  Decentralize all management authority by expanding the 
responsibilities of the counties; 

(4) Centralize all state management into a single executive, 
eliminating state boards and commissions; 

(5) Centralize all state management into a single board; 

( 6 )  Remove all county authority to manage resources; 

(7)  Spell out in detail our management system, specifying 
powers, duties, membership, whether or not officials shall he 
full time or part time, etc, , thus removing this flexibility 
from the legislature. 

Section 3 of the article declares that aii fisheries in the sea waters of the 
State which are not enclosed shaU be free to the public subject to vested rights 
and state regulation. Vested rights refer to "konohiki" fishing rights, granted 
during the days of the Hawaiian Xonarchy. The need for this section is 
decreasing as more and more of these rights are condemned and purchased by 
the State. Section 3 is significant in that it recognizes public ownership of a 
resource. 



I N T R O D U C T I O N  A N D  A R T I C L E  S U M M A R I E S  

Constitutional alternatives would include: 

(1) Abolish section 3; 

(2) Xake no change, since not all the konohiki rights have been 
condemned; 

(3) Clarify on a general basis the historic Hawaiian "ownership" 
of resources; 

(4) Cleariy define the boundaries of the state, which are a matter 
of debate between the state and the federal government; and 

(5) Assert state authority to manage resources beyond the 3-mile 
territorial limit but between the island channels. 

This last item would be important for the management of precious coral 

Section 4 is a constitutional safeguard controlling the disposition of state 
lands by requiring that legislative disposition be exercised only by general law. 
Arguments favoring its retention stress lands might be alienated through special 
interest legislation, and that it also provides some uniformity and equity in 
selling state iands. Arguments for the elhiriation of thks provision note that 
the problem no longer exists, and that this is unnecessary. 

Section 5 contains a statement promoting the development of public lands 
for farm and home ownership use on as widespread a basis as possible. This 
sets a generai priority for the use of public lands by encouraging private use 
and ciwnership, and by ranking private housing and farming as preferable to 
other, unmentioned uses. 

Possible alternatives would include: 

(1) Abolish section 5; 

(2) Nake no change; 

( 3 )  Provide guidance in the distribution of public lands to avoid 
favoring a particular economic group; 

(4)  Prioritize the uses for public lands; 

(5) Integrate the management of public lands with other land use 
policies 

Other Approaches - 

In Hawaii, a more comprehensive and detailed constitutional approach to 
natural resources management has surfaced in the last few years. One version 
is being called Aina Malarna, or Preservation of the Land. While still in its 
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formative stages, Aina Malama backers propose a new article to Hawaii's Consti- 
tution that would create new land classifications, detail the process for 
nominating lands in the various categories, detail the permitted uses in each 
classification, require a public referendum to approve such zoning, establish a 
special commission to manage Aina Malama lands, and include a very detailed 
description of the powers, duties, and membership of such a commission. 

The Aina Malama approach is one approach to increase public participation 
in the zoning and use of sensitive and valuable lands. I t  would reduce the 
discretionary powers of the land use commission in the rezoning of lands, and 
the department of land and natural resources in the management of conservation 
lands. Once classified under such a provision, it would be more difficult to 
rezone to a more intensive land use, since a public referendum would be 
required. 



Article XI 

HAMiillIAN HOME LANDS 

Article XI involves 2 ciistinct sets of concerns: the historical background 
of the use and ownership of land in Hawaii and its relationship to the Hawaiian 
peopie; and the constitutionality of certain provisions in Hawaii's Constitution, 
such as the abiiit)? of the State to effect changes in poiicy without the need for 
federal approval. Historical issues include the symboiic recognition of Ha~.traiian 
rights,  the contradictory provisions of the Hawaiian Homes Commission Act of 
1920, promotion of homesteading, special protection for the sugar industry,  low- 
income housing, admission of Hawaii to the Union, and efforts to "rehabilitate" 
the Hawaiian people. 

The history of Hawaii is the history of land use.  From the days of 
Kamehameha 1 when aU land belonged to the King, to the arrival of foreigners 
and their slow but  steady influence on land use policies; from the Great Plahele 
L-i the 1840's where western concepts of ownership gained a foothold, to the 
transfer of lands to foreign entrepreneurs,  to twentieth century efforts to 
reserve a small portion of Hawaii's resources for the Hawaiian 
peopie.. .ownership and use of land have been the barometers of social change 
and justice. They are the primary arena of cultural interaction: the clash 
"et.+p-n L LLz. private property and traditional values applied to Hawaii's resources. 

in little over 100 years.  the Hawaiian's percentage of land "oicnership" 
had gone from 100 per  cent to 2-112 per cent ,  a reduction by 97 .5  per  cent .  
The population of Hawaiians had dwindled to less than 25;000. Efforts to 
"rehahilitate" culminated in the passage of the Hawaiian Homes Commission Act 
( H I K C )  of 2920, which did more for the existing power s t ructure  than for native 
Hawaiians. The poorest lands were provided for homesteading, and the promise 
of social and economic relief ;%,as not fulfilled. 'The history of land ownership 
illuminates 3 grievances of the Hawaiian community: the cultural subjugation of 
Hawaiians by the Liest, the individual and collective success of Westerners in 
acquiring lands beionging to the Hawaiian people, and the dra~ia t ic  decline in 
the Hawaiian population 

'r' 
L O  these is added a four th ,  i:.hich is often confused with the above: the 

lass of Hawaiian sovereignty and ildependence that cub-hated in annexation to 
the linited States.  l iere;  the controversy revolves around the political and 
Iegal effcrts to achieve annexation, and more particulariy the roie of the 
Arni:ri~can government in the overthrow of the Monarch>:. Whereas the land 
o\'.-nership questions have been treated through the Hav~aiian homes program, 
responsibiiiiy for the overthrow of the Kingdom has receniiy been directed a t  
native Hawaiian claims. o r  reparations. Reparations ~wouid in\~olve some kind of 
monetary compensation to the Hawaiian people f-or the loss of their sovereignty. - ihere  are a t l e a s t  2 bases fo r  such c!ai?is: f i rs t ,  is the assertion that by 
accepting H a ~ a i i ,  the United States accepted responsibility for the plight of the 
Hawaiians ; second, is the charge that the United States unlalvfulljl participated 
in a conspiracy to overthroi.; the !+lonarchy 
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Rehabilitation and reparations are not to be confused. One is an ongoing 
cultural, social, and economic prograa ;  the other a singular attempr to redress 
a specific grievance. The success o r  failure of one should not affect the other .  
The rehabilitation program is focused on the needs of the Hawaiian people. The 
reparation movement appears to be more concerned u-ith their r ights to 
compensation. regardless of need. 

The current Hawaiian homes program represents a significant change from 
the original. Its emphasis is on the satisfaction of material needs, and poses 
several philosophical questions. The original program, with i ts  concentration on 
homesteading, did incorporate the needs of the Hawaiian culture. Hawaiians 
needed iand, not only for economic survival, but for the preservation of a Me- 
style.  The direction has shifted from the preservation of an ethnic group's 
identity, land, and culture to the integration of that group into the predominant 
western way of life. Except for the target group, the Hawaiian homes program 
is hardly distinguishable from federal and state attempts to "rehabilitate" other 
segments of society. If the constitutional convention desires to clarify the 
direction of the Hawaiian homes program, it could define "rehabilitation", and 
the relationship of that process to land, culture, economies, and life-style. 

Articie Xi of the state constitution endows the constitutional convention 
with an extremely broad scope of power with regard to Hawaiian home lands. 
The convention has the ability * -  LV propose men&-~ients to the statutory 
provisions of the Hawaiian Homes Commission Act of 1920, as well as the power to 
propose changes in the consiitutionai provisions of Article X i  of the state 
constitution. In order to exercise this broad power with appropriate discretion, 
the convention delegates need to understand: (1) the reasons for the guarantee 
of the HHCA, 1920, in the state constitution; (2) the arguments concerning the 
constitutionality of the HHCA and the legality of the Hawaiian homes compact; 
( 3 )  the required methods for amending o r  repealing the HHCA and the 
provisions of Article X I ;  and (4) the alternative courses of action open to the 
convention with regard to the Hawaiian homes program. 

During the period 1921 to 1959, the HHCA was administered as  a federai 
law for the Territory of Hawaii. It was the task of the 1950 Constitutional 
Convention to determine what the status of the Act would be after i iawai became 
a s ta te .  The convention concluded that the HHCA should be guaranteed as a 
state law by the new constitution. Their decision was based on a conviction 
that the Hawaiian honies program served a worthwhile pubiic purpose, and also 
on a belief that Hawaii had an implied mandate from the U . S .  Congress to 
constitutionally provide for the Hawaiian homes program. A t  the time the 
convention was meeting, the 8lst Congress was considering a statehood enahLhg 
bill for Hawaii which required that the new state constitution include a 
guarantee for the continuance of the HHCA as a condition of Hawaii's entrance 
into the Union. The Admission Act of 1959 contained an identical requirement. 

The first  2 sections of Article Xi  of the state constitution were drafted by 
the 1950 Constitutional Convention to comply with the directives of the then 
proposed statehood enabling bill. Section i adopts the HHCX, 1920, as a law of 
the state subject to amendment o r  repeal only in the manner provided by 
Congress. Section 2 accepts as a compact the U. S. the requirement that 
the KIICA be constitutionally guaranteed. and agrees co the conditions of the 
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compact as these may be prescribed by Congress. Section 4 of the Admission 
Act of 1959, later added to Article XI as section 3 ,  established the conditions of 
the compact by enumerating those sections of the HHCA which may be amended 
solely by state legislation or constitutional amendment and those sections which 
may be amended or repealed only with the consent of Congress. 

Several of the 1950 Constitutional Convention delegates expressed grave 
reservations on the advisability of including the provisions of Article XI in the 
new state constitution. Their first major reservation concerned the question of 
the constitutionality of the HHCA, 1920. This question was given its most 
thorough consideration by the '2. S .  Congress in 1920, at the time the Act was 
originally adopted. Several witnesses at the congressional hearings claimed that 
the proposed HHCA discriminated unconstitutionally against all those not of 
Hawaiian blood who could not quaiify for homesteading benefits. However, the 
Attorney General of the Territory of Hawaii and the Solicitor of the U . S .  
Department of Interior held that enactment of the HHCA would be a legitimate 
exercise of the federal government's plenary power over the Territory of 
Hawaii. Both the Senate and House Committees on Territories concluded that 
the Hawaiian Homes Commission Act was constitutional. 

A majority of delegates to the 1950 Constitutional Convention agreed with 
the conclusion of the 1920 House and Senate Committees on Territories. They 
maintained that the opinions of the Attorney General and the Solicitor were as 
valid in 1950 as they had been in 1920. However, the constitutionality of the -. 
Hawaiian Homes Commission Act has never been tested in either the federal or 
state courts. Even though the opinion of those responsible for the original 
enactment of the HHCA and of the majority of delegates to the 1950 
Constitutional Convention was that the Hawaiian homes program is 
constitutional, there is no way that the question of constitutionality can be 
finally resolved except by a ruling of the Supreme Court of the United States. 

The second major issue of concern to many of the 1950 Convention 
delegates was the legality of the compact between the United States and Hawaii 
provided for in section 2 of Article XI.  The compact was required by the 
United States as a condition of Hawaii's admission into the Union. The question 
concerning its legality can best be phrased as follows: Is the requirement that 
Hawaii enter into a compact with the United States to guarantee the continuance 
of the Hawaiian homes program in violation of the federal constitutional provision 
that new states be admitted upon equal terms with the old? 

The 1950 delegates who felt that the required Hawaiian homes compact did 
indeed violate the principle that new states be admitted upon equal terms with 
the old cited the landmark case of -- Cogie - v .  - Smith. The holding in this famous 
Suprene Court case was that Congress cannot at the t i i e  of admission impose 
conditions on a new state which operate to place it upon a plane of inequality 
with its sister states in the Union. However, the holding continued, if 
Congress has power over the subject matter of a compact with a new state, then 
Congress may impose limitationsi for the state's power is not then diminished. 

The legality of the Hawaiian homes compact can be defended on the 
gi-ounds that the subject matter of the compact--public lands--is within the 
conceded powers of Congress rather than exclusively withh the sphere of state 
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power. The Newlands Resolution in 1898 transferred fee si-nple title of the 
public lands of the Republic of Hawaii to the United States, thus making them 
the public lands of the Gnited States. Therefore, when transferring these 
public lands back to the State of Hawaii, the United States had full plenary 
power to impose any conditions of limitations upon their use that Congress chose 
to impose. 

The conditions of Hawaii's required compact with the United States were 
specified in section 4 of the Admission Act, now section 3 of Article XI ,  and 
they relate to the procedure required for amending the HHCA of 1920. All 
amendments to the HHCA are divided into 2 categories: (1) amendments which 
mav be made without the consent of the United States, such as amendments to 
d-- -- - 
the administrative s e c t s s  of the HHCA and amendments to increase the benefits 
of lessees; and (2)  amendments which require the consent -- of the United -. States, 
such as amendments which impair the funds s e t u p  under the HHCA, change the 
qualifications of lessees or & any other way diminish the benefits to lessees. 
This category would also include any proposal to repeal the HHCA in its 
entirety. 

Section 3 of Article XI provides that amendments belonging to the first 
category above may be made "in the manner required for state legislation". All 
amendments to the Act since statehood have been accomplished in this manner. 
Amendments in the first category may also be made "in the Constitution". This 
means that such amendments may be proposed by the constitutional convention 
or by the state legisiature in accordance with the constitutional amending proce- 
dures provided by Article XV of the state constitution. 

Although the method for making amendments belonging to the first 
category is clearly stated in section 3 ,  the method for proposing amendments 
which belong to the category requiring the consent of the United States is not 
so clearly specified. The unanswered question regarding the procedure for 
amendment of the substantive sections of the HHCA may be stated as follows: 
Must the substantive provisions of the HHCA be amended by constitutional 
amending procedures with the consent of Congress or by state legislative act 
with the consent of Congress? Or is either methodof proposing amendments 
acceptable to Congress? The question of the proper amending procedure to be 
used mainly concerns the acceptability to Congress of amendment proposals made 
by state legislative act rather than by constitutional action. It appears safe to 
assume that the constitutional amending procedure provided for in Article XV of 
the state constitution would prove acceptabie to Congress. 

Thus, according to the provisions of section 3 of Article XI ;  the 
constitutional convention can conceivably propose any change in the HHCA it 
desires. I t  can propose amendments to the administrative provisions or  
amendments to impair the basic provisions of the HKCA. The fo~nler would 
require only ratification by the voters of Hawaii, while the latter would require 
the consent of the 17,s. Congress as well. The vital question then is one of 
determining what the appropriate function of the convention is.  Should tbe 
convention involve itself in statutory revision? 

It is generally agreed that the amendment of statutory provisions is a 
function of the legislature, no? of a constitiiiionai convention. AU amendments 
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to the HHCA since statehood have been accomplished by simple legislative act. 
In Light of the desirability of limiting a constitution to broad basic principles 
and excluding detailed items more properly covered by statute, it may appear 
wise for the convention to continue to leave amendment of the HHCA to the state 
legislature and to appropriately limit itself to a review of the constitutional 
provisions for Hawaiian home lands in Article XI of the Constirution. 

In their simplest terms, the provisions of Article XI do nothing more than 
agree to a compact with the United States guaranteeing the continuance of the 
Hawaiian Homes Commission Act as a state law, subject to amendment or repeal 
only in the manner specified by Congress. This presents a limited number of 
alternatives. The convention may propose to: 

( l j  Maintain the status quo by leaving the provisions of Article 
XI unchanged; 

(2) Amend Article XI to include a statement of general policy to 
guide the administration of the Hawaiian homes program; 

(3 )  Eliminate ail constitutional guarantees far the HHCA, while 
allowing the Act to continue as a state law; or 

(4) Eliminate the Hawaiian homes program completely. 

The first  alternative listed requires no action by the convention. The 
second alternative requires a determination by the convention delegates of what 
the basic objectives of the Hawaiian Homes Commission Act should be. The third 
and fourth alternatives would he drastic steps with serious legal implications. 
They could not become effective without the final consent of the United States. 

Any choice among the possible courses of. action open to the convention 
must necessarily be based on some value judgment regarding the Hawaiian homes 
program. I f ,  in the judgment of the convention delegates, the Hawaiian homes 
program is serving a useful and worthwhile purpose as presently constituted, 
the convention mag choose to maintain the status quo. If the delegates feel that 
a special program for the Hawaiian people is desirable but that the program 
might be administered more effectively if there were some clear constitutional 
statement of the policy to be pursued by the program, then the second 
alternative may be chosen. If the delegates feel that the Hawaiian homes 
program should continue in existence and yet feei that either (1) it does not 
merit the special status accorded by a constitutional guarantee, or  ( 2 )  the 
Hawaiian Homes Commission Act should be completeiy within the power of the 
State to amend or repeal rather than being subject to amendment or repeal only 
in the manner specified by the U . S .  Congress, then the third alternative may 
be chosen. Finally, if the delegates feei that the Hawaiian homes program is 
unfairly discriminatory or that it is not serving a useful purpose either for the 
Hawaiian people or  for the State as a whole. then the convention may choose to 
propose the repeal of the provisions of Article XI. 



Article XI1 
ORGANIZATION AND COLLECTIVE BARGAINING 

Article XI1 of Hawaii's Constitution contains 2 provisions pertaining to 
employee rlghts. 'The first provision, section 1, deals with the rights of private 
employees which are set forth as follows: 

Persons  i n  p r i v a t e  employment s h a l l  have t h e  r i g h t  t o  o r g a n i z e  f o r  
t h e  purpose  of c o l l e c t i v e  b a r g a i n i n g .  

Section 2 of Article XI1 deals with the rights of public employees and provides: 

Persons  i n  p u b l i c  employment s h a l l  have t h e  r i g h t  t o  o r g a n i z e  f o r  t h e  
purpose  of c o l l e c t i v e  b a r g a i n i n g  a s  p r e s c r i b e d  by law. 

The provision pertaining to private employees kras initially adopted by the 
!95ii Constitutional Cons~ention and was retained LI its originalform by the 1968 
Constitutional Convention. The present provision pertaining to public 
employees, on the other hand, represents a significant change from its Liitial 
form adopted at the i950 Constitutional Convention which provided that "persons 
in public employment shall have the right to present and make known their 
grievances and proposals to the State, or any political subdivision or any 
department or agency thereof". 

At the 1968 Constitutional Convention, a number of proposals were 
presented pertaining to collective bargaining for public and private employees, 
the right to work, and the right of public employees to strike. The issue of 
amending Article XI1 to iqclude collective bargaining rights for public employees 
became one of the vital issues before the delegates at the 1968 Constitutional 
Convention. Those in favor of such an amendment contended that (1) the 
general lobbying role granted to public employees by section 2 of Article XI1 
was inadequate to handle the presentation of employee concerns to public 
employers; ( 2 )  a constitutional amendment granting public employees the right 
to bargain collectively was necessary in order to reassure the legislature that it 
can enact laws pertaining to public sector collective bargaining; ( 3 )  although 
the existing language of section 2 could be interpreted to include the right to 
bargain collectively, specific language is necessary to avoid long and costly 
court appeals; (4) the concept that public employees should be permitted to 
determine the terms and conditions of employxicnt is now widely accepted; and 
(5) the power to strike already exists and the legislature should be given the 
opportunity to determine what rights should he prescribed by law. Those 
opposed to amending section 2 contended that (1) government employment is not 
a right but a privilege and the public employee has the duty to continue to 
perform the services for which hired; (2j collective bargaining does include the 
right to strike, which if left to legislative action wiLi be legislatively authorized 
resulting in disruption of essential services; ( 3 )  public employees have access 
to means to remedy grievances which private sector employees do not have: they 
can organize to elect or defeat at the polls the representatives at the legislature 
iwho determine their pay; (4) the present provision of section M o e s  not 
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prohibit collective bargaiiiixg; the proposed amendment will mandate the 
legislature to take action on the issue of collective bargaining; and (5) 
government employees have job security, enjoy fringe benefits, and already 
have a voice in the determination of matters affecting conditions of their 
employment through the rules and regulations governing employment in the civil 
service. 

At the 1950 Constitutional Convention, delegates were concerned with 
whether the right to organize and bargain collectively for both public and 
private sector employees should be included in the Constitution. Those who 
opposed the inclusion of such a right in the Constitution argued that (1) the 
right is already protected by statutory enactments; (2) the right is already 
included in various sections of the Bill of Rights; (3) the right is nor fixed or 
well-defined and its meaning depends on legislation, administrative rulings, and 
court decisions; it is not a matter to be frozen by constitutional decree; (4) the 
right, if included in the Constitution, would prevent the State from protecting 
itself from abuse by unions or employers; and (5) the right is not found in 
many constitutions. Those who favored the inclusion of such a right in the 
Constitution contended that (1) the historical development of the right in 
statutory enactments has developed so far that it is now of fundamental 
importance and hence should be included and incorporated into the state 
constitution; ( 2 )  although various aspects of the right to organize and bargain 
collectively may be related to other sections of the Biii of Rights (such as free 
speech and assembly), the concepts of organization and collective bargaining 
have deveioped to the point where they require specific and direct consideration 
apart from other related rights; (3) granted that the right to organize and 
bargain collectively is not fixed or permanently defined, Like other rights 
incorporated in the Bill of Rights, decisions of the Supreme Court have made it 
quite clear that such fundamental concepts as the right of free speech and the 
right of assembly are not immutable but depend upon their occurrence in time 
and place; (4) inclusion of such a right in the Constitution would not prohibit 
reasonable regulation by the State to protect itself from abuse by unions or 
employers, just as much as none of the basic rights commonly found in the Con- 
stitution are not absolute and beyond the scope of reasonable regulation; and 
(51 with respect to the argument that the right is not found in many 
constitutions, those supporting inclusion of the right contended that if a right 
is desirable the fact that it has not found its place in many constitutions should 
not be held to prevent its inclusion. 

It is clear that the discussions and the results of the discussions at both 
the 1950 Constitutional Convention and the 1968 Constitutional Convention 
reflected the development of employee organizations during those periods. At 
the 1950 Constitutional Convention, delegates were concerned mainly with the 
rights of private sector employees. It is to be noted that private sector 
employees already had been organized at the time of the 1950 Constitutionai 
Convention; the organization of public sector employees did not take place until 
the 1960:s. Thus, during the 1950 Constitutional Convention, interest in the 
rights of public sector employees to organize and bargain collectively--a topic of 
central concern in the 1968 Constitutional Convention--was minimal and limited in 
the final result to an expression that public employees snall have the right to 
organize and to present and make known their grievances and proposals to the 
empiuyer 
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The delay in the organization of public employees can be explained, in 
part, as due to the widespread belief that because government is and should be 
supreme, it is immune from forces and pressures such as collective bargaining; 
the sovereign power therefore could not be delegated and public decision making 
could only be done by elected officials. Other reasons for the delay include the 
preoccupation of private sector unions with attempts to organize the private 
sector, lack of interest of public employees to organize and press for collective 
bargaining rights, and relative satisfaction of these employees with the greater 
fringe benefits and job security traditionally associated with public employment. 

During the 1960fs, however, the situation had changed dramatically. In 
1962 President Kennedy issued E . O .  10988 which established procedures for 
recognition of unions and for exciusive bargaining rights with individual 
agencies of government for those unions which had achieved significant 
organizational strength. In addition, a number of states had either enacted 
public employment collective bargaining laws or were considering such 
legislation. There was also increased effort on the part of unions to organize 
public employees. Finally, public employees had become more aware of benefits 
of collective bargaining enjoyed by private sector empioyees. 

It is also important to note that in both 1950 and 1968, the consensus of 
the delegates to the Constitutional Convention was that the right of employees to 
organize for the purpose of collective bargaining should be recognized as a 
matter of policy. I t  was made very clear that it was not intended that a 
pi-oposai dealing with "siatueory matter!! be writcen into the Constitution, nor 
was it intended to make statutory rights constitutional rights. Finally, it was 
also recognized that the right of employees to organize for the purpose of 
collective bargaining, although set forth as a constitutional right, is subject to 
"reasonable regulation" by the legislature, but it ivas not intended to mean that 
the legislature can take that right away or remove the right. Thus, in 
proposing the present language pertaining to the rights of public employees, it 
is clear that the delegates to the 1968 Constitutional Convention perceived 
differences in the responsibilities of public and private employees, and it was 
determined that the right of public empioyees to bargain collectively was to be 
shaped by the legislature. 

Haivaii is not the only state which has a constitutional provision pertaining 
to the rights of employees to organize and bargain collectively. New York, 
Missouri, New Jersey: and Florida also have provisions in their state 
constitutions dealing with the right to organize and bargain collectively. Both 
the Missouri and the New York Constitutions provide that "employees shall have 
the right to organize and bargain coliectiveiy through representatives of their 
own choosing.'' The New Jersey Constitution contains separate provisions for 
public and private empioyees. Although both public and private employees are 
granted the right to organize, private employees are granted the right to 
bargain collectively and public empioyees are granted the right to present and 
make known their grievances and proposals to the state or any political 
subdivision or agency. Florida's Constitution recognizes the right of employees 
to bargain collectively but expressly prohibits public employees from striking. 

With respect to the issue of the right to strike, the New York State 
Ternporargr Commission on the Constitutional Convention, in preparation for the 
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Nerrr York State 1967 Constitutional Convention, reviewed and studied. among 
other provisions, the state constitution's provision pertaining to the right of 
employees to organize and bargain collectively, including the merits of 
incorporating an express policy pertaining to the right to str ike in the state 
constitution. Among the arguments presented in favor of the inclusion of an 
express policy in the Constitution were: 

The subject i s  an important one and i t s  solution has become a matter 
of the gravest pract ical  concern as increasingly public employees 
have organized and resorted to  s t r i ke  action.  Therefore, the subject 
i s  of such magnitude t h a t  it should be included in  the Constitution. 

This subject i s  one on which a popular consensus i s  d i f f i c u l t  to 
reach. A consti tutional expression of tha t  policy, requiring and 
obtaining the approval of the e lectorate ,  should a s s i s t  in  obtaining 
a greater degree of acceptance. 

Arguments cited against the inclusion of an express policy on the right to str ike 
included: 

The subject i s  one on which no universally accepted answer has been 
found. Some experimentation may be required before acceptable 
solutions emerge. The Legislature should be f ree ,  therefore,  to  
experiment w i t h  varying techniques. This process w i l l  be promoted i f  
no consti tutional res t r ic t ions  are imposed. 

These questions can be resolved within the exist ing consti tutional 
framework; no additional specification i s  necessary. 

The issue was finally resolved with no express policy on the matter of str ikes 
being adopted by the 1967 Constitutional Convention, leaving intact the broad 
language protecting the right of employees to organize and bargain collectively. 

The issue of public employee s t r ikes ,  some authorities feel, receives more 
attention than i t  deserves. I t  is noted that on a national basis, the public 
employee strike problem is not an overwhelming one. i n  addition, aithough 
public employee strikes in the past decade have grown in frequency from 
approximately one a month to one a day, str ike activity in the public sector is 
still fa r  below that in the private sector. I t  is to be noted also that  despite the 
de &e absence of this r ight in most governmental jurisdictions, in practice, - 
public mp1oyees can and do strike,  often with impunity. 

Particularly where the str ike is determined to be inappropriate in the 
public service; alternative mechanisms to resolve negotiation disputes a r e  
increasingly being adopted. Among these; mediation and fact-finding are  the 
most commonly used devices. in  cases where it is determined that a str ike 
would endanger the public health o r  safety, as  is almost invariably the decision 
with fire f ighters and police officers, compulsory arbitration is frequently used.  
Final-offer selection, in which the arbitrator is given no power to compromise 
issues in dispute and is limited to selecting one o r  the other of the parties' final 
offers,  is the most recent innovation developed priniar-ily for  the resolution of 
public sector impasse disputes. The Hawaii state legislature. in the 1977 
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iegisiative session, passed a bill providing for final-offer selection by whole 
package covering fire fighter disputes only; the bill, however, was vetoed by 
the governor. 

There is a wide range of opinions with respect to the right to strike in 
the public sector. Most unionists argue for the unlimited right of public 
employees to strike, while most governmental officials and managers argue 
against granting the right to strike. In contrast, academic observers of the 
public sector labor scene tend to focus on alternatives to the strike such as 
mediation, fact-finding, and voluntary or compulsory arbitration of negotiation 
disputes. 

Arvid Anderson, former commissioner of the Wisconsin Employment 
Relations Commission and present chairperson of the Nesv York City Office of 
Collective Bargaining, believes that the strike issue must be taken into account 
in any consideration of the development of collective bargaining in public 
employment, but that the growth in public employee unionism and in strikes has 
caused the question--should public employees have the right to strike--to be 
transcended by demands for orderly procedures to be developed which will 
prevent strikes from occurring or which brill effectively deal with strikes which 
do occur. 

Another view on public employee strikes is that the issue on the "right to 
strike" should not be stated in the framework of "public" vs. "private" 
employees, but rather within the framework of the essentiality of the services 
provided. It is argued that there are some occupations--hospitals, public utiii- 
ties, sanitation, and schools--in public employment which are not crucial to the 
health and welfare of the citizens and such services can be interrupted for a 
brief period of time but not indefinitely. On the other hand, there are public 
services which would rank very high on any list of essential services which the 
public should not be deprived from using. Finally, there are services in which 
work stoppages can be sustained for extended periods without serious effects on 
the community. In the first instance, strikes should not be prohibited but 
should be made subject to injunctive relief through the courts when they begin 
to threaten the health, safety, or welfare of the community. Strikes by the 
second group, which would include only police and Eire protection and prisons 
would not be permitted and compulsory arbitration would be invoked after all 
other methods have failed. Work stoppages in the other activities would be 
permitted on the same basis as in private industry. This ~ ~ i e w  has been 
criticized, however, because alI government functions are essential; in almost 
every instance, the government is the only supplier of the services involved. 

In the opinion of David Lewin, Professor of Business, Columbia Business 
School, cyclical downturns in the mid-1970's have generated increasing citizen 
concern about the costs of government, particulariy the levels of public 
employee wages and benefits. The role of unions in the fiscal problems of the 
government has led elected officials, including many who traditionally have 
received strong labor support, to respond to these concerns by reexamining 
their commitment to public sector collective bargai ing? reapprais-hg the costs 
of labor peace in terms of mandated settlements, and supporting more permissive 
policies toward public employee strikes. 
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Enacted to implement the constitutional mandate of Article XII, section 2 ,  
the Hawaii law on collective bargaining in public employment was passed by the 
Hawaii state legislature on May 6 ,  1970, signed by Governor John A .  Burns on 
June 30, and became effective on July 1, 1970. The law grants public employees 
the right to organize and to be represented by organizations of their choice in 
collective bargaining with their employers, including a limited right to strike. 
In addition, the law authorizes parties to incorporate into their agreement an 
impasse procedure, culminating in final and binding arbitration to be invoked in 
the event of an impasse over the terms of an initial or renewed agreement. The 
Hawaii Public Employment Relations Board (HPERB), composed of 3 members 
(one representing management, another representing labor, and one public 
representative who serves as chairperson), administers the law. Kearly 40,000 
state and county employees are covered by the Hawaii law. Of this total, about 
75 per cent are employed by the State with 18.9 per cent employed by the city 
and county of Honolulu. 

There have been several notable developments during the span of the 
law's 7 years of existence, including negotiation of nearly 55 collective 
bargaining agreements; processing of employee grievances of which less than 40 
have been required to be resolved through final and binding arbitration; and 
resolution of nearly 30 negotiated impasse disputes, with only one disruption 
involving withdrawal of employees' services for any extended period of time. In 
addition, over 80 decisions have been issued by HPERB out of the more than 200 
cases brought before the board. The Hawaii law has been assessed as one of 
the most comprehensive pubiic employment relations statutes in terms of its 
coverage of all state and local government employees and in its treatment of the 
important issues of public sector collective bargaining. 

With respect to attitudes and views concerning Article XI1 and other 
aspects related to the right of public employees to bargain collectively, it is a 
near unanimous view that there is no need for any change in Article XI1 and 
that changes or modifications which are needed should be limited to the law and 
are proper matters for deliberation in the legislative forum. In general, except 
for a smali minority, representatives of labor and management and other 
participants believe that the collective bargaining process in the public sector 
has worked out reasonably well and an appropriate response would be to allow a 
reasonable period of time for the process to work and for parties to adjust to it 
before the process is abandoned through constitutional or legislative changes. 



Article XI11 
STATE BOUNDARIES, CAPITAL, FLAG 

Boundaries 

The boundaries of Hawaii contain 8 principal islands, plus a number of 
small islands, atolls, shoals, and reefs. A principal question concerning the 
boundaries of the State has centered on the seaward boundaries. It has been 
judicially ruled that the seaward boundaries extend only to a 3-mile belt around 
the islands. While the Constitution of the State of Hawaii contains a statement 
of the Hawaiian boundaries, these boundaries actually were set by Congress, 
and the State cannot alter the boundaries without the consent of Congress. 

State Capital 

A constitutional provision respecting the location of a state capital may 
cover the following topics: fixing the site, setting forth the conditions and 
means under which the capital may he changed should the desire to do so arise, 
and providing for the forced relocation of the seat of government in emergency 
situarions . 

State Flag 

The use of heraldic symbols dates from antiquity. At all times and in all 
parts of the world, individuals have used symbols to express ideas and 
sentiments. The states comlnonly make use of 10 types of heraldic symbols. 
They are the flag, motto, seal, song, flower, nickname, tree, bird, colors, and 
birthstone. Only the first has been recognized in the Hawaii Constitution. 



Article XIV 

GENERAL AND MISCELLANEOUS PROVISIONS 

The general or  misceiianeous articie of the various state constitutions 
probabiy contains the most colorful provisions of the document. Such an article 
inevitably will contain all of the disparate and unrelated provisions which do not 
cjuite f i t  elsewhere in the constitution, yet a t  the same time do not quite warrant 
an article by themselves. The provisions housed in such a single catch-all 
article generally relate to specific issues of time and place. For this reason, the 
miscellaneous article often presents the only indication that it is a state 
ccnstitution which is being read,  rather than the federal document or  some 
textbook example of constitutional language. Miscellaneous provisions tend to 
reflect each state's unique history and background as well as  regional 
circumstance, over and above the more conventional constitutional language 
contained in other articles. 

Hawaii's Article XIV to some extent exhibits such uniqueness, particularly 
in its extensive provisions regarding federal requirements. One aspect of the 
Constitution resulting from the 1950 Hawaii Constitutional Convention was i ts  
ps.rt in the ongohg movement for Hawaiian statehood; and in fact ,  a t  the t i e  of 
the 1950 Convention, a hill for statehood was pending before Congress. Several 
provisions in Article X i V  are direct reflections of some of the requirements 
contained in that enabling hill, thus illustrating the tenor of that time and place 
in Hawaii's political history. 

Although Article XIV contains 15 sections, it basically covers the broad 
areas of:  civil service, retirement system, oaths and loyalty, code of ethics, 
intergovernmental relations, federal requirements, the general powers of the 
State,  and the ~ e c h a n i c s  of constitutionai language. Some of these ideas are  
contained in a single terse sentence, such as the statement on civil service, and 
others continue at  length,  such as the 6 separate sections dealing with federal 
requirements . Ezch of these subjects will be discussed separately below. 

c: L .: Service 
~ ~~ - 

Tile first  section of Article XiV mandates that the civil service of or  
under the State will be guided by merit principles. The merit principle meets 
with genera? acceptance today, and the problem of "spoiis" is no longer common. 
Indeed, with the changes that have occurred since the heyday of civil service 
reform in American society, in general, and in government specificaily, it is 
nearly impossible that  a resurgence of the spoils system could occur in the 
proportions common in the mid-1800's. On the other hand, the principle of merit 
has come into conf!icr with other recent democratic values and public policies, 
such as the need to hire minorities, the handicapped, and women which need 
may result in preferential treatment which does violence to the idea of hiring on 
merit alone. Considering these and other points? the problem lies in 
drier?rr;iiiiig ivhethei- it  is necessary o r  even desirable to retain in ?he 
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Constitution a principle basically agreed upon, but from rt-hich deviation is 
acceptable, perhaps even expected. 

Retirement Systems 

Section 2 of Article XIV does not guarantee a retirement system per  se ,  
but it does mandate that in any retirement system of the State o r  its political 
subdivisions. the membership shall be a contractual relationship and the accrued 
benefits of any such system shall not be diminished o r  impaired. Such 
guarantees are considered to be important since they insure any such retirement 
plan is a part  of the contract of employment and as such, the benefits extended 
to the employees or added to the plan after employment of an individual are  
forever promised to that individual. 

A retirement plan for public employees is distincrive from other lifetime 
government payment programs, such as social security or pension plans, in that 
it derives i ts  revenues from regular contributions made by members while still in 
government service, legislative appropriations, and the interest o r  proceeds 
derived from the investmenr: of the fund itself. State and local retirement plans 
are also intimately related to public personnel administration policies. An 
attractive retirement plan serves to attract  and retain a stable work force of 
well-qualified employees. Such retirement plans additionally are  intended to 
provide a benefit sufficieiit to maintain a standard of iiving in rerirement which 
is in some degree proportionate to that enjoyed during a member's working 
years .  

The basic argument against the existing public employee retirement 
provision in the Hawaii Constitution is that  it is fiscally unsound to lock in such 
financial commitments in a constitution and that it unduly restricts legislative 
power by guaranteeing a contractual relationship and accrued benefits. On the 
other hand, it is argued that such a provision does not limit the legislature in 
making general changes in the system which can be made applicable to new 
entrants,  future services of persons already in the system, and even past 
members, so long as the changes do not necessarily reduce the benefits 
attributable to past services. Also arguable is the fact that even in the absence 
of a constitutional provision to that effect, the courts have nevertheless ruled 
that participation in a retirement system does constitute a contractual 
relationship, and the benefits shcuid not be diminished 

Of timely concern is the dual participation of empioyees in the retirement 
and social security systems. As benefits have increased, so have the costs of 
supporting participation ir! both systems. Moreover, having a static retirement 
system alongside a dynamic social security system could serve to defeat the 
goals of any retiremenr policy 
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Oaths -. and Loyalty 

Section 3 of Article XIV establishes a condition of disqualification from 
public office o r  employment, and section 4 contains an oath which all public 
officers must take before entering upon the duties of their office. Both sections 
deal icith what can be considered 2 aspects of the same subject, i . e . ,  conditions 
prerequisite to public employment in the State of Hawaii and in its political 
subdivisions. VirtuaUy all state constitutions contain an oath of office requiring 
pubiic officers lo affirm their defense and support  of the U.S. and state 
constitutions, and to perform their duties faithfully. Little controversy exists 
among the several states concerning the inciusion of some mention of official 
oaths in the constitution. 

Loyalty provisions are not as simple a matter. As there were opinions 
that the disqualification provision in Hawaii's original constitution violated some 
constitutional r ights reserved to the people, the delegates of the 1968 Constitu- 
tional Convention rewrote the language to make it constitutionally acceptable. 
While mere association with a subversive group would have disqualified one from 
public office and employment under the original language drafted in i950, 
subversive action bordering on treason will have to be committed before one can 
be disqualified under the present provision. There are dangers,  however, that  
in any loyalty-security program. due process offenses may occur in a greater 
degree than usual. Although problems inherent in loyalty-seciirity programs 
can be dealt with statutorily, there is the larger question of the desirability of 
retaining a disquaiir^ication provision, such as this,  considering the historical 
hindsight we now possess. 

Code of Ethics 

In response to the credibility crisis in government, many state 
governments have recently enacted ethics legislation governing some o r  all of 
their pubiic officers and employees. The constant intermingling of public and 
private affairs, making it more difficult to distinguish where one ends and the 
other begins, have also necessitated the need for codes of ethics to serve as 
guides to public officials. 

Hawaii's provision, drafted during the 1968 Constitutional Convention, 
directs codes of ethics to he adopted for all public officers and employees of o r  
under the State.  This general directive may allow too much room for breach of 
public t ru s t ;  hoice.iler, wirh the numerous cases in litigation involving various 
aspects of codes of ethics, to write a too detaded and inflexible provision into 
the Constitution may be an unwise course of action 

Intergovernmental Relations - 
The growing complexities of modern life, the increasing burdens placed on 

all levelis of government within the federal system, and the changes in the 
concept of federaiisni iiseif, indicate a fr-eedom and even a necessity to engage 
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in intergovernmental undertakings to a greater degree than in the past .  It is 
argued by some that the need for intergovernmental cooperation in providing for 
the public welfare calls for a constitutional pattern that will not inadvertently 
present obstacles to such efforts. While Hawaii's present constitutional 
provision compares fayorably with the various recommendations made 557 
students in the field of intergovernmental relations, further consideration 
should be given to the possible obstructions to cooperation that could be 
presented by the lack of a positive provision for international relations, and the 
provisions limiting dual office holding by the State's public officers. 

Federal Requirements - 

Sections 7 through 12 of Article XIV were intended to comply with the 
provisions of an Admission Act under which Hawaii would enter the Union. 
Sections 7 through 11 deal specifically with the terms and conditions imposed by 
the United States government regarding public lands. Section 12 is concerned 
with the consent of the State to the judicial powers and rights of the United 
States government. The constitutional amendments required by 7 3  Stat.  4 ,  P . L .  
86-3, which admitted Hawaii into the Union in 1959, affected the following areas: 
( l j  disclaimer and agreement between the United States and the State; ( 2 )  
Hawaiian Homes Commission Act; (3) state boundaries; and (4)  first elections 
for state and congressional elected officers. The numher of available 
alternatives in zer-ns of anlending most of these sections are  limited. it may be 
determined, for example, that the present 6 sections should be maintained 
without any change since these provisions have not created any major problems 
in the history of the State of Hawaii. O r ,  because Hawaii is nut confronted with 
the same problem it had in 1950, i . e . ,  the achievement of statehood, such 
constitutional compliance with the terms of the Admission Act may be 
accommodated by a general statement of agreement in accordance with the 
amendment required by the Admission Act, thereby refining and reducing 
verbiage. Or ,  constitutional compliance could consist of only what is required 
by the Admission Act, i . e . ,  only those sections required as constitutional 
amendments by the Act. This latter alternative may mean a reorganization in 
constitutional format to include these specific amendments coilectively in the 
present miscellaneous article, o r  as a separate article, o r  as part  of some other 
existing article. 

Titles, Subtitles, Personal Pronouns ; Construction - 
~ 

Provisions Self-Executing 

Section 13 functions to prevent the use of titles and subtitles for the 
purpose of construing the Constitution, and makes explicit that the use of any 
personal pronoun in the document is to be interpreted to mean either sex.  
Although there appears to be no question of any substantive sex discriminating 
language in Hawaii's Constitution, it may be desirable to purge aU traces of 
masculine and feminine pronouns in the Constitution as California has recently 
done. 
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Section 15 provides for the self-execution of provisions in the Constitution 
to the fullest extent possible. 

General Powers of Government 

Section 14 of Article XIV restricts any interpretation of the powers of the 
State which would be limited to only those which are  constitutionally enumerated 
o r  specified. The overriding consideration for such a provision is to avoid a 
strict  construction of specified governmental powers. Hawaii's statement is the 
result of Article VII I ,  Public Health and Welfare, where particular areas of state 
responsibility in public health and public assistance are specified. The basic 
arguments for o r  against such a provision on the general powers of the State 
revolve around establishing a major rule for  tautology vs .  construction. The 
primary objection to such a provision is the contention that it is unnecessary 
and superfluous to a constitution since it is accepted that a state constitution is 
a document of limitations, not of gran t .  The argument favoring such a 
provision is that it negates any interpretation that a specific grant of power 
implies a limitation on the exercise of all powers not expressly granted. I t  is 
fur ther  maintained that such a provision operates for the benefit of "responsible 
state government'' by  reinforcing the idea that the constitution is not the sole 
repository of power, and Lhat it operates to discourage unnecessary and 
frivolous amendment. 



Article XV 

REVISION AND AMENDMENT 

Hawaii's emergence as a state,  the adoption of the 50th State's 
Constitution and the ensuing Constitutional Convention of 1968 occurred during 
a period of widespread constitutional activity, a period that one authority states 
" .  . .wil l  remain for a long time the most productive period of constitutional 
change since the.  . .1820'st'. 

Hawaii's Constitution also came into being during a period of federal 
dominance over broad sociai and economic components of American society 
resulting from World War 11, bu t  also partly due to the inability of the states to 
cope with burgeoning urban problems stemming from the depression years.  So 
dominant was the federal government that one scholar lamented that "The only 
real 'state rightt  today is the right to decline to accept federal aid, but not to 
refuse to pay federal taxes." The federal Congress imposed several conditions 
upon Hawaii, which were to be acknowledged in the state constitutionl as a 
condition for entry into the Union. And, the United States Supreme Court, irr a 
series of far-reaching decisions during the early 1960's, mandated legislative 
reapportionment for all the stares. Under these circumstances the question of 
the ability of state constitutions to cope with federal dominance and v~ith the 
continuing and increasing probiems arising from modern living, much of it 
centering upon urban-related concerns, naturally arises.  

Methods -- of Effecting Constitutionai C h a n s  

There are several methods of effecting constitutional changes in state 
constitutions. By far the most widely used is the constitutional convention. 
With the exception of the Georgia Constitution, all state constitutions came into 
being under conventions. All state constitutions, except 9,  provide for the 
calling of constitutional conventions, and in even those 9 states there is implicit 
protection afforded to the citizens that such conventions may be held through 
court rulings and custom. 

Constit.utional change may also he effected by state legislative action. Al l  
50 state constitutions authorize their legislative bodies to initiate constitutional 
changes, but most states limit the legislatures to proposing amendments. A few 
states,  including California and Oregon, grant their legislatures the right to 
propose amendments o r  revision. Hawaii's experience has been to refrain from 
extensive use of legislatire constitutional proposals and to rely upon the 
constitutional convention to suggest changes to the electorate. Consequentiy, 
there has not been a test  case in the courts to decide the authority of the 
Haxaii legislature to revise the Constitution. This authority was challenged by 
an opinion of the attorney general's office in 1961 despite the wording of Article 
X V ,  section I ,  which states:  "Revisions of o r  amendments to this constitution 
may be proposed by constitutional convention or by the legislature." 
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'" - 
I ne constitutional initiative is a third method of effecting constitutional 

change. Introduced in Oregon in 1902, this method is incorporated in the 
constitutions of 17 s ta tes .  The mechanics of implementing the constitutional 
initiative vary in detail among the 17 stares,  but the proposed amendment is  
either submitted to the legislature (indirect initiative) o r  to the voters (direct 
initiative) once the required number of persons sign a petition submitting the 
amendment. i f  the amendment is submitted ro the legislature and they fail to act 
it then goes to the voters.  The voters may either accept o r  reject the amend- 
ment. Hawaii is one of 33 states that does not include the constitutionai 
initiative measure in its Constitution. The initiative proposal was debated in 
both the 1955 and 1968 Constitutional Conventions, but was defeated both times. 
in both instances, the key argument advanced for defeating the measure was 
the absence of any significant public interest in o r  support of the principle. 

The use of constitutional commissions to effect constitutional change 
received a substantial boost when the new Florida Constitution, in 1968, 
provided for such a commission. This marks the f i rs t  time that a constitutional 
revision commission has been accorded constitutional s ta tus .  It calls for a 37- 
member commission whose members are to be appointed by the governor, the 
speaker of the house of representatives, the president of the senate, and the 
chief justice of the State Supreme Court 

Constitutionai commissions have generally been extensions of state 
legislative bodies, whose work consisted of preparatory ivork prior to 
conventions, or  of research work, also prior to conventions. They are created 
to study existing const.itutions and to recommend changes, and to assist in 
drafting new constitutions in some instances. Their duties also extend to 
assisting in the physical preparations of a convention, publicizing the 
c~nuen t ion .  and developing the staff for the convention. 

Constitutional commissions are becoming increasingly popular anong the 
s ta tes .  Between 1951 and 1972 some 66 eomrnissions were operative. They were 
creatc:d by executive order ,  by  statutory law, and by legislative resolution. 
iIaivaii has not had a constitutional commission since the statehood commission 
which functioned in a manner similar to such a conimission. 

1,irnitarions on Effecting Constitutionai Change 
~~~~~ ~~~~~ ~ ~~~. .~... ... . . ~ ~~~- ~~p~ 

- ." I n e  process of effecting constitutional change is rarely easy,  whether a t  
the federal level or  a t  the state levei. The !imitations imposed by state 
eonstituiii-ins are in themselves sften formidable barriers to change. Nost states 
seem to adhere to the principle that constitutional change should not come too 
easily o r  roo quickly. Many states iimit the number of anendn?ents that may be 
proposed at  a constitutionai convention. Hawaii is one of the minority of states 
that hoids unlimited conventions 

The difficu!ty of effecting constitutionai change is witnessed in the 
majorities required in the legislatures calling for amendments. In almost an  
cases, except for Nebraska, both legislative houses must share in the initiation 
process. Vctmiine requires that the proposal originate in the senate, hg- a irr-o- 
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thirds vote. After the lower house approves the measure by majority vote, the 
proposal must then be held over until the next biennial session, where a 
majority of both houses must again approve the measure. Eighteen states 
require a two-thirds affirmative vote of the legislature to propose an 
amendment; 9 states require a three-fifths fifths affirmative vote of each house; 
and 12 states require favorable action by successive legislatures. In Hawaii, a 
proposal may be initiated by a two-thirds vote of each house in one session, o r  
a majority vote of each house in 2 sessions. 

Limiting the number of constitutional articles which may be amended is 
another barrier to constitutional change. At least 5 states impose such Limits: 
Arkansas, Colorado, Illinois, Kansas. and Kentucky. 

Broadly speaking, constitutional conventions have virtually unlimited 
powers to change constitutions, subject to restrictions imposed by the U .S .  
Constitution, congressional enabling acts ,  and the Rill of Rights. In states 
such as  Hawaii, where constitutional conventions are  given virtual "carte 
blanche" to propose amendments o r  broad-scale revision: the issue of convention 
powers is clearer than in states which feature limited conventions. Scholars 
disagree, as might be expected, on this issue of convention "sovereignty". One 
school of thought holds that because convention delegates represent the people, 
their actions are truly "the voice of the people1', and are therefore of paramount 
importance and power. Another school holds that even convention powers are 
limited by boundaries established by the state legislature, or by previous 
constitutions. A third school argues that from a practical viewpoint the issue is 
academic because the electorate holds the final decision in its collective hands.  

The Hawaii Constitution of 1950 

The Hawaii Constitution of 1950 was drafted in the idealistic period 
following World War 11, and its form and shape was influenced by the 
constitutional reform movement on the U. S .  mainland. Hawaii, like Alaska and 
Puerto Rico, was able to draft  an entirely new constitution to fit i ts  hoped-for 
statehood dreams. Having the advantage of the failings and faults of older 
states to draw upon, the delegates to Hawaii's Constitutional Convention of 1950 
drafted a state charter that has been heralded as  an example of progressive 
constitution-making . The Kationai Municipal League stated categorically that 
the Hawaii Constitution of 1950 "set a new high standard in the writing of a 
modern state constitution by a convention'!. 

That constitution was essentiali!: a conservative document. crafted for 
Congress' review, upon which Hawaii's statehood dreams ?vould depend. The 
brief (i4,000 wordsj constitution dealt primariy with fundamental law, with some 
exceptions. A "loyaity" provision was inserted to allay the suspicions of those 
who feared the infiltration of communist supporters into organized labor in 
Hawaii. 

The executive branch of government was strengthened by providing for 
the election of only the governor and the lieutenant governor. The governor 
was also empowered rc appoint department heads and judges with the approvai 
of the state senate. The legislative branch \%-as giver? broad powers 
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Essentially, this Constit:.ition, adopted by an overwheLxL?g majority, 
which became effective on August 21; 1959. is the same document, x i th  some 
modifications. under which Hawaii operates today. 

The .... ~ . . ~ ~ . ~  Hawaii Constitutional ~ Convention ~~ of 1968 

Article Xi' of the Hawaii Constitution included a provision that a question 
calling for a constitutional convention would be presented to the electorate 
every i0 years .  Between 1962-64, however. the U .S .  Supreme Court decisions 
on the "one man. one vote" cases, start ing with Baker - c. -- Carr ,  started a chain 
of events which led directly ro the 1968 Hawaii Constitutional Convention. The 
convention proposed 23 constitutional amendments, of which 22 were finally 
adopted. 

The 1968 Convention, like the 1950 Convention, was guided by the 
provisions of the enabling legislation setting up the "specifications" of the 
meeting. In many respects. the 2 conventions were similar: both were 
dominated by ccnservative elements; both witnessed length>- and impassioned 
debates on matters relating to constitutional change; both set the form in which 
the final convention work was to be presented; and both were highly successful 
in obtaining ratification of the end product.  There were some obvious 
differences: where the 1950 document was presented to the electorate on a "take 
it or  leave it" basis, the 1968 amendnlents were presented to the voters on a 
ballot that was weighted in favor of the propositions in that a negative vote had 
t c  bc: implemented each time, otherwise an affirmative vote was achieved. The 
1968 ratification process witnessed a considerable drop in the number of 
registered voters voting, compared to 1950: 45 per  cent in 1968 and 73 per  cent 
in 1950. Finally, the basic difference between the 2 conventions was that the 
1950 Convention delivered a nev; (state) constitution, whereas the 1968 
Convention produced only a series of amendments to the basic document. 

One significant revelation about the ratification of the 1968 Convention 
proposals surfaced after the election results were tabulated. Dr .  Norman 
Meller, a close observer of the convention p roeeed igs ,  noted in his book (With 
an . Underszandiq ~~~ Heart: .~~ Constitution Xaking -- in Hawaii) that if each of the 23 
propositions had been prtsented individually on a yes o r  no basis to the voters 
under the "35 per  cent ruie" governing the adoption of Hawaii constitutional 
amendments, fciver of the proposais it'ould have passed.  

A ,- ? ~ ~ g r o u n d  To the 1978 Eiawaii Constitutional Convention ...- .... ... . .... . .,,,,. ~p~ 

f{? ., ,:8 
r i b t a i ~  s ILI68 Constitutions? Convention occurred during a peak period of 

s?,ate constitutional activity From 1966 to 1974, 27 states revised their  
amendment processes to facilitate constitutional change. Six states successfully 
promulgated new constitutionsl and 2 others (California and Hawaii) were able 
to obtain electorate approval of extensive constitutional amendments. On the 
other hand 7 new state constitutions were rejected during this saxe period. 
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The product of all this state constitutional activity was not of uniform 
high quality. Even adopted state constitutions contained some basic fiaws, as 
witness criticisms of Florida's Constitution of 1968 by one schoiar who noted that 
the new constitution did not resolve some of the basic reasons for having 
changed the state constitution. 

Analysis by political scientists of severai defeated state constitutions 
during this period also reveais some very basic fiaws, as in the case of Idaho, 
Maryland, New York, Rhode Island, and Virginia. But Xontana's new 
constitution, and the Illinois Constitution of 1970, reveal some basic changes, 
including, in the latter case,  the removai of the previous limit on the number of 
proposed constitutional a m e n b e n t s  permitted on any one ballot; and in both 
states,  inclusion of the initiative 

One conclusion to be drawn from this analysis of recent state 
constitutional activity is that the voters are  becoming increasingly negative 
about adopting new constitutions. Another is that new state constitutions no 
longer contain major innovations such as  the initiative, recaii, and referendum 
devices featured during the Progressive Era. One scholar commented that 
" .  . .very few. .  .of the revisions iii state constitutions.. . in the past quarter of a 
century have featured any significantly new propositions of government n r  
constitutional duties!'. 

C a l w  the 1978 Hawaii Constitutional Convention -. 

Hawaii's second state constitutional convention was called into being 
during the 1977 Ninth Legislature, by Act 17, 1977 First Special Session. This 
action followed the presentation of the convention question to the electorate on 
November 2; 1976, at  which time the voters voted in favor of the convention 
with 64.4 per cent in favor and 22 .4  per cent opposed. 

The enabling iepisiation setting up the 1978 Constitutional Convention 
ciosely follows the precedents established for the 1950 and 1968 Conventions in 
setting forth the election procedure, qualifications of eiectors and delegate 
candidates, elimination of partisan designation of candidates, fiUing of vacancies 
by the governor, setting the time and place of the convention, and calling for 
the ratification election to be held at  the general election of November, 1978. 
The number of delegates was increased to 102, which delegates were to be 
eiected from 27 districts. The legislature aiso extended extraordinary powers to 
the convention by specifying that "In addition to its inherent powers under the 
Constitution, the Convention may exercise the pcwers of the legislative com- 
mittees. . . . "  The sun; of $1,50O,OGO was allotted to cover convention expenses, a 
separate appropriation of $485,599 allotted to the lieutenant governor's office to 
conduct the special election of delegates, and $72,006 was allotted to the 
iegislative reference bureau for " .  . .necessary services and assistance for the 
convention, including the updating of the Hawaii Constitutional Convention 
Studies. " 

The enabling act is silent, as was the 1967 enabling law for the 1968 
Convention, on a number of important matters. These include the scope of the 
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convention's studies and proposals; the organization and management of the 
convention operations; and the manner and form in which the convention 
proposals are  to be submitted to the electorate. As was inferred in 1968, this 
silence apparently means that the legislature is giving the constitutional 
convention "carte blanche!' on such matters. 

The Meaning ~~ of State -~ Constitutional -. Change 

The significance of the mechanics of constitutional change lies in the steps 
which the process opens up to possible influence, pro o r  con, whereby popular 
control may be exercised or  thwarted. The degree to which this popular 
interest or  concern is applied, by various means. a t  different stages in the 
process, is a fairly accurate measure of citizen interest and concern. Thus ,  
constitutional activity is a barometer of citizen interest and concern. I t  is to be 
expected that this barometer will register high o r  low levels according to the  
subject matter presented to the electorate. 

But interpreting the -- effectiveness of the constitutional process is much 
more difficult. to measure. 'I'he conservative view holds that the measurement of 
constitutional effectiveness depends upon the degree o r  absence of 
modernization in state constitutions. This view maintains thar states with 
outmoded, highly detailed, complex constitutions are  severely handicapped in 
trying to face the problems of modern society. In generai, these conservative 
scholars tend to be pessimistic about the ability of the states to operate 
effectively in today's complex and urban pressures .  

A more realistic and optimistic view is presented by the 'empiricists", who 
tend to view the constitutional process in a more scientific light. One such 
empiricist argues that with the advent of general revenue sharing in 1972, the 
national government " . . . turned to the states as a device to offset what was 
perceived as the sluggish Federal bureaucracy". Another empiricist notes that  
"Today almost every State is structurally equipped to meet modern demands on 
government. " 

One issue that separates the conservatives from the empiricists is the 
relationship of constitutional length to constitutional effectiveness. The 
conservatives hold that long and complex state constitutions are less effective 
than short and concise documents. Thus,  John P .  Wheeler, J r .  argues that ''4 
needlessly complicated constitutional s t ructure  will not only hamstring majority 
r u l e . .  .Gut may very well establish rule by entrenched minorities." 

An empiricist rebuts this view by noting that the State of New Jersey 
" .  . .has  one of the best ,  least restrictive state constitutions, yet it  has one of 
the most outmoded and inadequate state tax systems in the country". 
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An Empirical View of Hawaii's 1968 Constitutional Convention 

A recent study of 'i state constitutional conventions. including the 1968 
Hawaii Convention, provides some insight into the dynamics of the constitutional 
process. The major theme of constitutional conventions, according to this 
study, is the struggle between those interested in change and those opposed to 
change. in the study's words, " . . . the key basis of division and conflict in 
constitutional revision is between reformers and the guardians of the status 
quo. " 

In Hawaii's case, the scholars who undertook the study noted that there 
was a strong "stand-pat" leaning to the convention delegation, which helps to 
explain why ". . . the changes that the delegates found to make were scattered 
and relatively minor". The authors also discovered that the convention 
delegates themselves observed the cleavage between "reformers" and "stand- 
patters", and had themselves " .  . . concluded that this is what constitutional 
revision is all about". Even the electorate divides along similar lines, according 
to this study. 

The importance of this empirical study of constitutional conventions needs 
to be underlined. The authors' findings are sobering because of what they tell 
us about the electorate and its reaction to the constitutional process: 

. . .  our work indicates that if modernization and meeting citizen 
needs are interpreted to be synonymous with structural reform, 
resistance is likely to be strong. Everyone must realize that 
devising increasingly sophisticated programs and making tbem work 
has to be carried on in an environment where electorates are no - - - 
1- willing to assume that changg and innovation are - - -- -. -- 
automatically beneficial. (Emphasis added) 



Article XVI 

SCHEDULE 

The Schedule article provides a smooth transition from an old to a new 
constitution. I t  authorizes either the continuation of certain old constitutional 
provisions or the implementation of new ones. The provisions of this article are  
therefore usually temporary, and many may easily be dropped from the 
Constitution. 

The fact that  the Schedule is essentially a temporary article, however, 
does not indicate that i ts  provisions may be less controversial or important. In 
Hawaii's Constitution, the Schedule includes the description of legislative 
districts and the establishment of legislative salaries, both of which were 
debated heatedly in the 1968 Constitutional Convention. 

Sections relating to certain reapportionment procedures, biennial 
budgeting, home rule for county governments, continuity of laws: debts of the 
Terri tory,  residence requirements of the Territory, and condemnation of 
fisheries are  also included in the Schedule. 

The main issue relating to the first  section, districting and 
apportionmenr, is whether the apportionment scheme meets the standards of the 
United States Supreme Court, which since its decision in Reynolds -- v .  Sims have 
been fairly extensive. Hawaii's Constitution currently provides for a 
reapportionment commission to periodically handle apportionment and districting. 
The 1968 constitutional provisions concerning the legislative districts are  
obsolete due to the 1973 legislative districting plan of the reapportionment 
commission. 

Section 7 sets the salaries of the legislature. I t  has not been changed 
since 1968. The main issue relating to this section is where the burden of 
setting legislative salaries should fall. Even though there is a legislative salary 
commission making recommendations to the legisiatur-e, the Constitution still 
specifies that the legislature be responsible for setting its own salaries. 

The intent of section 10, relating to the continuity of laws, is that alI laws 
in force before amendments to the Constitution take effect, remain in force 
unless contrary to the amendments. 

Section 13 provides for the condemnation of vested fishery r ights ,  
commoniy called konohiki r ighis.  This section mandates the State to condemn 
and purchase for pubiic use all of the existing konohiki r ights .  

The other provisions of the Schedule are largely obsolete since they have 
either been implemented, have been declared unconstitutional, o r  are  no longer 
applicable 
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March 1 o f e x h  rcaypoir:on:nciir >ear and uiiar;rci reapi,i>r:ic:,:rient t i  icyilicd 
bv cot:rt o:c:ci, Thc conrm!\iian \hrli mni:.r of n;ac rncrnbers. T t e  nics~deni of -. 
:h; ren;,rc .:rd the \prtkci of :lie home of icpmie18t:t:iier i!rziiI cnch ,~.li.c: :vo 
i:rcaibcrs. Mc;r;bcri u f c i i h  itoov: hclong~ng io ;ire p i t y  vr ;la:tii.i <lliie:cni frum 
rhir o:!hc yre i idcn~  or i l c  s:,s:i ii~r:gn,i12 ~:iii. i;Fihc!r i!uiiihc; hi: each 
hou\cmd rhc two  \odci:gilrtcd shall ca;l, ielccr :ire nreaibcrr oFihi~ornmris;on.  
'1-ihc c!gh: :n;:nberr >o selected i l~ali ,  pran;i:ti) a2cr iclccl:ao, he ci:i$Ccd by the 
~ ~ l e c t z n g  iuti<.ntte!. :o :he cBlef e:cciioo of5ci.r sod  i l ta l i  ,.i!rixln : i ; inj  days 
!ireicaRer ic lcc i ,  by a rote oi sxn n;co:bcis, anid p:ozp:lj ccrisfy 10 the chief 
elecr~cn oilice: the r,iiltk rna~hcr  uh:, \hiill rcwc a, chiir::ran o f ihc i i~ r~ i :~ i a~ ion .  

Each o i  rixc icmr of5c;ils above as ~ ~ l c c t ~ r : g  uiithorlrrrs iiii the 
wght mcrriherr idthe c r e i m , i ~ i i i n  $hall, a; the tmre o f l i i r  a,auil:ii!<iil iclec:ii:ni, 
a l s ~ ,  iwlc;: I,tic p c i ~ . ~ n  frc;m ;;,ch ba.ic iil.:ad u:iit io ;ii rppv:tr<~rmeiil sdrisory 
cocnc;! h: :!;a! vslrnd unit. The ;ourlci!i $rial: rcrnain to cxirtco;c Ji~r!:~: the iife 
oft i le c~~ : : I z I~x~s I~ , : !  a l ~ d  ac!; >l,al! wrve in an adv:~os> a p a c : ~  r<> :he corr:h?~t-,i<:c 
for n!att:rs aiiiit;cg 11% 1ilri:d unit. 

A iacdrtc) in ;he ;oi;il;rli31ili; or s ;ou:i;:i -ha:! be rllicd by rile :r:l!l-l 
,~ ie ; t~g  a t ~ : b < ~ s ~ t >  \%zt!:tn f i 5 c c  &la>$ aft<: the ,,:,~atjcy oxurs ,  C ~ ~ ; ~ ' ~ ~ ~ ~ . I ~ ~ ~ O ~  m d  
ci:uni;l pc3:!80ri i r : t  r a ~ ~ n l - ~ ~ i  inot 5iird r ! ! i t n  r1.c tniaz\ ( p c c ~ f i ~ d  %ball he ! ; : I d  
:;,.?rp:b r i c i t a t i r  C j  t i e  iuyrcme caun. _ ,. , . _. . . . ~ n . .  ..,,n,,,~t,%,:>.q ,hai: act %. ~ : ~ j o ~ : f )  <>!' s t $  ::xfj?!~~,rc5np :& ,in;~l! 
c~:aSlt.k:ri our. p i l ~ c ~ d ~ r ~ ~  tx .ep  ,zi izay be jic,':Ycd b j  law. 

x<>: :,,<>re :t;:,t <>,)C !!s,,dp:< t\&<,!t) 'Jd>> fi ')~j, :he ,m> ..,i,,ck !!\ ,:!<:c- 
are :cr:fwd :hc z(jrr!x~>~'~:<>f, $l~sl1 file <%nth :he ch:s::ic<!:on <>!??ccr = r a p -  

~vr:;.lr;lcn: ('is,: i i i j i h  ii:rll bcr.,rr:c iba :ficr r~r l~!$c.~;r ,~:;  , , .a$ rni i idcl 6 kiu. 
!,:s:nbc~- .:f tl:c ~.,:,t;~::~.,!<?#: k2sl!,l $he :ceri,,8rtt<;~:trae~:l r ia#> 

;>.m:s t?h<%?"t or a,,::~, .,uc+, :>n,e a< ;nab 5: p<<>,,;2ai by h* 
So n;~q:t%r ofthe r c ~ l p r t ~ (  #nt~:en~ c.,rt;!,m\~cj:~ o r  .q~pc~::~~~s:r!x~:l ad-1- 

ior) :odr;iil ihai i  hi et,ishie ro hecrw-r. i. caidr&at; f r s  e!cc:a,r~ io c;ihcr hod-c 
O: the lrgriirture irr crfher c:f !he  fir^ ,nil clccsloni andc; ,,r:) i i ich rcappijrrit:i;- 
r,;cn, plm. 

C,;T:.,,TI:,,~<,~I m d  ~ ? p ~ r t m ~ ~ t n :  ; : d > t w j  L < x ~ ; ~ ~ B I  :n;*:~!b~::~ ,hail be c,?rn. 

Section 7. C.?zt.c!chd r!lee;t:n~i $hill jc dc;~r-rjlned by a inur; i.f coi;.ii.:car 
:~::.dscrion rrr  i u l b  rv:ar;nrr as >hi!: "r p : ) i i i ~ d  h? ram [Piit  $ 5 ,  r i n  Const 
<'g>r; leJ% a:rd r!e;:z:.n Xrri 5,  19681 



CHtEF ElECIION OFFICER 

nc :keiilatuie %hail piovldc for a ~rncri of the state, 
icsponabiiixies shall be z~ preicr~bed by law and shaii iiiclude the supcivisior. of 
state elections. the mrx:n#zarion ofregiriiatiaii of eligible rutcrs throughout lhc 
Slate hiid the iaaisicnanir  of daia coiiceiriing regtatere6 rcien, e'.eclion~, appor- 
traomcnt and  dirriicting. 

APPORTIONMENT AMONG BASK iSLAND UNITS 

'The cominissiun ithail allocaic the  toxa! number o i  mcriheis  c! each horse 
being ieappoiticcrd among the four basic ;slaiiC uaiir, nsmcly ( l j  the iskind of 
I ixnsi i ,  (2) the isiands of Mnui, Lanai, Moloi i ;  s a d  P2riloolaue, (3) the rrland 
of Oshu  and all other i i l indr not sperifically ccumcratcd. and  (4) the islands of 
Kaeai  and  Niihau, on :he basis of the n u m k r  of votcir rcgisrcxd in the iaai 
picceding general clcdion in each of the basic isinnd anlt i  arid ci:mpuied by she 
mcrhcd known as she mcihod of equal praiijrrions, cncsp: rhat iio basic island 
unit shall i ccc~vc  lcai th in  one m s o ~ b c i  in each hourc. 

QUALIFICATIONS OF MEMBERS 

Seciion 7. No pcnon  shall be c1:gibie l a  serve as e inernbcr of the  senate 
unless hcshail  h a r e  bean a reszdeni a f t h e  Stsis  'or not less t h m  three )cars, have 
souaei. t k  egg eof majoniy and be a qusl;fiedio~ri of the rematonal drsiriii from 
which he reeks t o  bc i'!rcMd. No person shall be cii-.(Slc to serve is a m c m b e  
0: the hcusc oi icprciriiist:rcs uaiesr he rhnli h a i e  been a i ts idcst  of ihe  State 
for nor less iiiila three jeaii. have atfaan-d rhc age ofinajority and  bc a qualriied 
i o t e i  of the repcscnta:iic dis;nci fraol n:nch hc seeks to bc e11;;ed. [AT. C o ~ i t  
Cun 1968 and e:ccriua Uov 5, 19681 

PRIVILEGES OF MEMBERS 

Section 8. So ;amber afrl-c legi~latu:(: shall be tcld io answer bcfore any 
oih-r - .... ... ocnal f i r  i n )  b:ztcmcnt nradc ci s::ion taken $i i h r  crciise ai his 
lq~i!a:ivr funii ioi~s:  i n d  -r:mbcrs of i h r  1cgiiP;:ure shall, in a!i clscs except 
klony or breach r if thc peace, 5c ji!r!lcgcd fro:?: sire.: Curing rhe:r vttcndlnce 
at  the scir~cns of their rc\y;tve hiiusci, and i ; ~  golag to and icrai:iing f i cs i  ihe 

M I N I M U M  REPRESENTATION FOR BASIC ISLAND same. 

UNITS 
DISQUALIFICATIONS OF MEMBERS 

Tte iepr;unta:ton of an) basic ;siand ueii initially vliocatcd lcsr than a 
minimum o:!uoicnatoir and th?r reprcrenrar!ie\ shall Scaugmcnted by al!acat- 
:ng thereto the number of icsr;ori or mpicr?ntaiircs iicces5ary :o atvain such 
c i i n i m m a  which ntii:ibei, naruitllitariding ihc ~ i o v i s i o o r  of S ~ v t i u n s  2 and 3 of 
ih:r ar:iile shall be sddcd lo :he mcmbi.rihip of:hc appropriate body until the 
ncrr i;sppor!xo:iment. The sendion or rcpicic:::ai:v;i of any  bas^ nsinnd unit SO 

eugmcnicd shall exercise a f-aci:or;ai vote 'ihercie the numerator is ihc number 
in;;i&liy ?!Locutid and  ihc denomii+toi a the in:;;imam above i p e i i f i d .  

APPORTIONMENT WITHIN BASIC ISLAND UNITS 

Section 9. No mcinhei of the leg i~ l s ta ic  shall hold any other pilblic oiiim 
ci:de: :hcSruii, noirhvli  he. duinng tke term for which bc  is ciec:cd or rpposn:cd, 
b ~ c ! e c t c d  or appoi#;icd to any public oiiice or cmpioyo,cilt uhicli aha!! ihsvc k e n  
created, or :hc en?olurncn:i wiicimf shall h s \ e  beer increased, by lcgislot!rc acr 
duiiiig suci? le rm Tlic tern "public oifisr", h i  the p u r p o r e s o f l h : ~  section. shall 
;mi incliide noiani.5 public, icseirc poii;c oir icci i  or o1i;ceri ofcmcrgcncy orgmi- 
ia:xons for i:vil:in defense or disarlfr ielrrf Thc !tgisla:uic n a y  pii.aci:be fuitlici 
d!iiuali5carions. 

SALARY; ALLOWANCES; COMMISSION on 
LEGISLATIVE SALARY 

Upon the dc:em;i:ldrlon oCr:k torsi non:bei of rr,cmbcn of each house lo Section 10. The nsrmbcrs o f t h e  icg:~!;aurc shall rcci:rc ai~ou;,ocen rcit.on. 

which cvch thsic isTa:>d  nit is ~o t i l l cd ,  the c.;rnm:srion shall s?por::r;n !he "bb rekiilcd 10 crp;z;ses and h salary, as prescribed by id*. AE). i.!;.icge rrhiy 
m ~ n i k r s  ho?,..ng the d!uri;ri il;i.re!n .ind shall rcdnsa d~s t r i s t  lhncs where ~icccr- $>.it1 not apply to the !cglslarure that e;lncri.d il:e i;irre, 

s a y  in such xnailncr that f>r cach hotzsc iiie nvcrlgc a:relhci of r:grrtcird i i i err  Therc shall be a ici:r:ir~s,iuii on icgiiia:ire iaiaiy. wllich S!,~:, he ii,p,,inii 

pci rncnibcr i i  c2ii.h d8irr:ct :s a, marly c q i d  to t l ~ e  average for the har:c !sPnnd by the givcr:ior on or bcfoii June I ,  1971, and every Pour years afier'thc first 

unit as nracrscnble. 
coinmission is appointed. Wiihrn rirty dsy ia f tc i i t s  appointment, tiiccominisrlon 
ihr:: iuhroii to ihr  l e g i s b i r r  icccmmei:dationi for a pi:il fur ociiiben In  eFiictlng such redtsrricrxng. rhccarrri;isi:on $itill bc gurdcd by :he iol loa- of the icg:s!sruie, md riicn dtrioivs. [Am Cons: Con 1968 md c]ccrioil sov 5, 

ing c i i t c m :  10681 
I .  NO district >tal i  rrtciid beyond the i i ~ u a d i n e s  of a n j  i d u c  >$land 

nn,, 
SESSIONS 

2. so iiistnci rhail be ii. Jiarvr as io uodul) favor a pcrsaii or poiittcui 
faci;o;. 

3. Except in the case of dii:risir izrcon;psi~iig inure than one tiland, 
dmrtio stii!: be conrigcaos. 

4. l n s o f ~ i  ia prai.ticsblc, i:i:ncii ihail be ,-i?mp&cr. 
5 .  Where po~sible,  dikfnci i:nca \I~all  foliow pe;.mill~fit and casily recog- 

niicd fraiums, w c h  aa i:;ccis, s:rca;as and clcm gmgraphicai fcs!urm, and when 
pi:~ct8~abli. shall ionnchde !with ccil i i is tiact bwnda?ies. 

6. Where piaiiicabie, rcpici-niailvi. dirrr:cts $ball be i h o i l y  included 
=:thin ieriatoiial diit;icis. 

.. . . 
any error made in a :cnp;orrionment p!m, or it n:uj rake iuch -:her uctior io 
cRecrari; :be ptyoies of this $ect?rii as i t  may deem -ipprcprrslc. Any iuch 
pi;,i,ni m-ii, he fileti *'ittin Tiit).P;i: I a y i  i,f i i ,  *lie i p r ~ l h ~ d  i0i liiY duty ni  
,witbra !":ti-fv: days niter rk fihirg 0:s i . ~ ~ - ~ ) r t i o # ! ~ x i n i  pPai-. [Am Ccni! Con 
196u and clscnun Nav 5, i468j 

ELECTION OF MEMBERS; TERM 

Section 5. 'The mc~nbrri of:!,: ;cg;.!;,i:r:e ; h l l  :x e!i.c:ei i t  g;;lcial c!i.c~ 
tioni. Tic germ ofo!3ce of :i:cniben o i f h i  h->use ~d"cpr:~\risra:rio \hall .k two 
".+.( . be .,,. .... ,.., >;,.g wi!h r!;eir i:caxt;a an3 ci:ding on the day of the rsi: gc:reral 
;;::ison, iird :i:c :erm of ofllic <if nzrr:>bci. oi the ic:wic $ha!i be four :.cars 
bq:;r:licg a;:h thesi e1es::oe an2 endtr~ga; rhe dl> o f t h e  i ccmd g n e r a l  elr;rioa 
i h e r  their i.!:c:;ofi. 

VACANCIES 

Srctiua 6, .An> vacd:~cy ! n  the legznla:arc s5bi: k f ikd fcor !he ~ r , e s p : ~ ~ d  
tcim such :nr.?;r may be picii#:ii~ti by :au, or. IT 1- ? r ~ b : ~ r r ? n  hc :i:adi- 
by :*,A, by ~ ~ P . ~ B ; ~ , $ : T ; ~ : % $  by tip: e.:-ernor k r  tke t,t~:~p:red tern? 

Section 11. The  l c g i s l a f ~ r e r h ~ l l  cmiicnc ani;o;iiIy ir icgi;t-r seision a t  !O:- 
W o'clock a m .  cn thc thtrd '.Vcdiicsdsv in laiiuaiv. 

At the uri~lii; icqiicst of two-thirds of the incinbcn to which ench house 
is cn!i;lrd, :he p:c;vd!ng oeiccrs of both hiwiei  shall convcnc rh t  lcg8s!aiuic in 
rpcclai i c r n ~ n .  Tlts  goreiiior may co?ucnc both hotiscs s i  thc $enlie alvnlc in 
speciai se\s$on. 

Rcgulai icciiiias illai! be limztud to a p-nod of i ~ r t y  Cays, and cpo ia l  
aeiiioni rhilll he I~mlted to a peraid of ihtiry Jays. Any ic \ i ron "ray be ca:cndcd 
a total oi nut more than fifteen days. Soch crrc;iihon shall bc g;antii: by the 
piciidiiig oi%icri of he th  itou\cs at the wiritcn iequer: of :uo~tl:inli of :he 
rncmbcir to vh;;t each touse is cr8l:rli-d or rrr) be grinfed br :!ti. govcinor. 

Ail) acrstun rray b; iirces$cd F) ca!iiuira,l rcii;lui~o:; ad.,pli.d b g i  :nrjo:iiy 
ofrhc !acrnbeii to which csch houir x i  cvtbtlcd Saiurdijs. Su:liirys. h:>l:dayi and 
a r y  days in r iccir  pAr\uanl !o h C O X X C ~ ~ ~ C : ; :  iciolixlii>r, ii:;ll be ~ ~ i i u d ~ t  in 
i<;l?n;u,lng the :,ui:!bci ii! d i i j i  or any ics\,cn. 

A:! ici,lcns >hail i e  held to the capfa1 of :i:c State. I:: c;;w :i.; ~d?n!ai ihal: 
'1.: umafi ,  rhc goisrnor rrrr) d!rrc: !?la! any reiixi;n be kc13 ;:t imne :!kc; plr;e. 
[An, C~vi:rr Con lY6X and ele;lioa Nor 5 ,  li6Xj 

AOJOURNMENT 

ORtAMilATiON; DISCIPLINE; RULES; 
PROCEDURE 

Section 13. iuc f i t iu ie   toa ail be :heridge I?: tile c l ~ i i # ( ~ n s ,  :CIUI-I 2nd 
qualnficiisii~r o! I!$ own ,~;c:n?i.rr ;tad *hail inaie, h r  n!wt~i~:uc~, ~ I S O I I I C T I ~  
bcivarioi or r!:glcrt of deiy of ;any nrembci, pcucr lo purnikh \cch innxbri by 
rclliurc or. upon a r w o ~ r i $ r < i  r : c  o l  all the -;c!rtb;;i :o r h ; c h  i u i h  house is 

cn:#:led bi  ius;icnum or eipu!vun cf io;h iic:-~'xi. E:ich l:o;sc rh2tll ckm:ir iir 
airi dTccrr .  dc:en:l;n- !he ru:ci of i:s proceedings and keep r )ournr:. The ayes 
and roes c f : h c  in!c:a:beii on any qui'iiioil shall, i l r  tile d c s : ~  of one-fifth of:l-e 
~ n c m k r s  prc-<it, bc cn:crcd upon :he journal. 

Tucnrj d.)i d P l ~ r  i 
. ' 

A:. ,9'*> 'wen ;s:c<rrc3 t<, & c<>,t:,?,t#ce ,,> ~;tr;er !0,34*, 

thc i _ ~ i a i  i m i j  +< r~:.al!;d "i rr: wch ;er:.ix::!t.. h i  rtrz s:l:n;s;#ic .,..re -I .:ne 
:hd #.:!!he t:l'mt*r$, :? * h ~ b  .,w:k h<.,..c fi e,,?,!k*, 



QUORUM; COMPULSORY ATTENDANCE PUNISHM€NT OF NONMEMBERS 

Section 14. .A rna;cnt) of the nur:ibci of mexabcis to uh ich  each hexdie 
:i cn:rrled rhtli ~cs!i!tr~tc r quorum of such house f<,r the i c n d u i t  of oidinr;) 
hm;i~csi. of -.hlrh qsorrrr a i a j i r n t y  va:r shall vdfice: t~i ihe final passage of 
r bill in csch k i s c  iheii rcijutri. :he vo:eaf a rnq<mty of oi! !he members lo v.h,ch 
>och louse is cni;rlel, :*ken b) ayes and nos and entered upim ils;ouinzi. A 
smaiiei number t i a n  a quaram nla) from day to dl) and a u y  rozipei 
!he ur!co&ncc ciab,oi:r mrs:5cn m ,uch :nir~i:er m d  under buih pcnalrin as 
;a& house :nib pi;iide. 

Seciion 15. No :an shall ha puiicd cxrcp: by bvli E c h  !aw ih i l l  cn;b:ace 
but one iubjcct, which shil: be enpicased in its title. The  ecacttng ciiisi- of each 
isu shall be, "Re ;r ccai tcd by t l c  :cg:s!ature of the State of ilawaii." 

PASSAGE OF BILLS 

Section 16. No hill ~ h s l l  b a i j m c  law anicrs ,t ihall pair t t m c  icrd!ngs in 

each h o u ~  on separate days. Lo 5:li ih~ll pass :!:id or filial rcadmg !n r irhci  
hoore ui:lr.ii p::sied i-o;aci of the 5111 in the form 13 be ys.-cd shall h l i c  bcen 
::idc aii:!vblc va ihe aicrnbi.rr of !hat hausc fur at lens! t i i cn i ; - fox  b9t.r~. 

An) hill prixdii;g st the f ind  ;dj,>uriirnait of a regular session :n a:> cdd- 
aun;beiiil )car shall carry oicr wath ;he iumc u i r u i  ti: the cexi regulai seiaion. 
Befc:m the cairicc-.iei ?XI! I \  enai:ed. it ska!i pais ai  iezst one r e d i n g  in ihe 
house in ahrch  the boll o~&I!xsIL.:~. [ArnCe:rrt Con 1968 aad  elccrtan Ti iv  5, 19681 

APPROVAL OR VETO 

Section 17. E i w )  hvll which ihai: have paned  the lcgiilarirc shall be ccm- 
fied ij the pici,dicg oC;;cri and c:-rki of i-,:ik i ~ c n s i r  and \hzil: ;hcrei;pio!i he 
preisnrcd t$ the ga \e i so i .  if hc appri,icr 1 8 ,  he <hall sigri !i and it  4mll hccomc 
law. ifihc. goicrnor does inat app;aic .och bill. he nray icrurn v:, with ii;r specific 
obje2iwjs $0 :he lcg,*iat"re E.,<<>t f ~ r  sten> :approp;jav2d LO bc cxp<:v*d k< the 
judrcizl and leg~slsrt ie  branches, he may veto a::y bpccific hiex, or itcma iii my 
b l l  a lnch  approp i~e ic i  r ~ o n c i  bi i p ~ i i f i i  piirpi,scr by i;::k~og i a i  or i c J ~ a n 8  
rhe sane, but he rkrll vcio other b l l i .  tic: ail. on!) ar z uhol r .  

iru in l!k; miirnei s\ :f he had sigiied it 

RECONSIDERATION AFTER ADJOURNMENT 

n c  govcrnoi ihll have ~~:iy-Tiuc days, ;aftci the adjciimmcnt ofthelcgii ia-  
ture s!i:e die, t o  conlidci bllir presented to h;m icis than !cn day, before such 
6djoumincr:i. or prcscrfed after ad;onii:i:~cn:. and ucy such hail +hall becox; law 

ihc f,;i)-finh day uiilc$s the governor by pi,c!arnetiiin shall have giicn t m  
days' n;,ticc la  ih r  lcgasiaiure that he  plans lo relurn such b:li with t i ,  ilbjcct8ons 
ion rktr day. T tc  lcgislarim may ;iisrcoc a: or S r h i e  riooa on the f<:ity-fifth day 
in ip;ctui sesitim, s ~ t h u t  call, for rhc koir p u r p c e  of acting u p n  any < d r h  hiil 
returned by ti-c goreinor in caic the li-glri;turc rhall fail t o  so ci:cienc, suck bili 
ii:ui: rii! 'xco~ne hw.  Any such bill ma) bc a m r i ~ d d  to niect the govenor 's  
oii)ecr~oni and. i f r o n m c ~ i l i d  acd  pl;%cd, un!)  lilt icad,iig k i n g  required ;s csch 
Iiuu;r for \.ih psirage, t i  ih t i i  be 1;:cir~:cd ?iain to t i c  gcicmo:, but -hail 
hciarnc LAW 0;;) I? hc ihs:l i:g:i ir w;tiin ten day, d tcr  prcsir:ii;;on. 

In :or:~purreg ill; r?arrnbci o i d ~ j i  6cagr!zc.? la rh ( i  .cctton, the fi,Ilowm~. 
Oars r ta i i  t; cxc;udcd: SkiUrda)i, S.rrdays. la.i!i!ay%. and ac, drys ir r i l c 5 t k e  
lcgliialurc I\ be re;cs> prior IC xis id$:uro.ncar ;a pr<miCcd in  Sst lan  11. [Am 
Conu Coc i J6h i?d  iicc::;,il 90; 5 !Yb8. am I. iV'4. SB No lC43~74 2nd 
clc;:~<.r! Nc; 5.  :(J741 

PROCEDURES UPON YETO 

Section tR. Upon ihc ;cci:;~i .fa icro :irersage ir i rn !he goicrr!vi, c ich  
t ;u \c  itzal! co:;r the ram at i ~ r g c  upi,n :rs~ou:a;i aiid piixici! :a rrcor:r;ccr #he 
rcoi.6 hrll, to: the ,rcm irr :l;m vctocd, ir:d rg:txrr rare upon ,u;h t:ll, :ur such 
:ten) or tkm\ ,  by a>e> :md :x:es, 'x!#$ch hi;  tw en:e& ~ t ~ m n  stsjourx;al, Ifefxer 

, . ~ ~~ 

pie*ei,cr 3::ks: ofany ca:i~niir:ecihcrcot or r h o  shall, on accilcnr o f t h e ~ r c r c i s e  
of any lcg(slu:iue ftinstion, fhrcarca harm t o  rke body or rs:its of any of the 
members oisa;h Scuse: or iihaih!i eiau!t, arrest or detain sr.y wtmcii or o:her 
p i ron  ordered t o  artend suih house. on his ua) going lo or icv~rnii ig ihciefrom; 
or a h a  ihal! rcscac sn) person arrested by ardc i  of su ih  lhouse. 

Any pcnoi: i t a r g c d  wr:h iu;h an or7enie shall hc tif<ornvcd in ur;ii;ig o i t h e  
cirsige made aga:isi him. 2nd have u-rpiirlanlry :o ?:esi.?t c;ndcncc and  ir 
heard m h a  own &Terse. 

IMPEACHMENT 

law. 
n c  horse oirepmiceta: ir l i  iiri!! hare the sole power afnrnpischmeat of 

the gmsrco;  and  !icnisna:~t goicri:i>: and  fire scnaic rhi. sole p u r r  la try iu2h 
~ r n p ~ c h m c o i a ,  and no such ol3cci  s tal l  be coi;r;c:cd wi thmt  the concilrrcncc 

two-thsdi  of ihr mcmhc;i of the icaate. When siriiag for !ha: puipnse, the 
membiri  of the rcna:e ihsl: be 07 oath or itKi:i:~at~on m d  ib chiefjustice iiiaii 

ai by irnpcxhmen: oi  ;he Lpponix\e ioficcrs. 
Itidgmcoti in cn\ri of irrlpcachr.int rhai! i;ot eitcnd t y o l d  rcinuval from 

,fim arid dlaqils!r'.cj:in ro !>old a#:d clljcy any otTcc of!:orriir, liu,: or piofii 
under the State; btii !he ,wririn con+at;d may ncvcrrhcloi hc liable arid ritbjrst 
to ,odicimcnt ,udem:nt and pun,sh:.~ciii according to law. 

ARTICLE IV 

THE EXECUTIVE 

ESTABLISHMENT OF THE EXECUTIVE 

Section i. The ;x*cirruc poser  o f r h c  State ',hall bc vci:cd m a goieinor. 
The  gc>bciiio: s k ~ i l  he clccicd by !he qunl:licd r,;ters o i ih i i  Siatc i !  r gcneral 

s!;clinn. T ie  per-on ic;av~cg the h:ghcu nuzrhcr of v i w s  be t1:e duvcli ioi. 

i n  case o f*  tic valr, tile ielcct~on of ihc goitinor shrill he de~crnn~i i r i i  in aicurd- 
vnce a1th i w .  

nit term of omic oCti.6 goicsno: i h d :  5egn at i:,mn on thc first Mi3:day 
ia Decuinbei next foiloaing hts clcc:ion rrld c r d  it ;iron ;,e tile fint M,.ci:fly !i! 

Dcc;mbci. four years :hcmaftci. 
Ti) person rhaii bc ei;g~ble h;r rhc 01x;c of gorcrr i r  ti;lcii t,e illail be a 

qad:!icd voter, have irrrtncd thc age of ::!t:ty )<an. ~ n d  hare  him a icildent c i  
; k s  Stale for five )can irnincdiaicly p r a e e i a g  hts cic;iion. 

The gi>vcn:or ,ha!! :lot hi,:.; any other of ice  or employrncni orpiofi t  uridci 
:he Slate or the L'n:tcd S!s:cs dunrig !,is t ~ i m  ofollice. [ A m  Cosri Con 1 4 t t  and 
election Nov 5 ,  lY68: 

ilEUiENANT GOVERNOR 

Srftirin 2. 'ihe:e iiiail hc r iicilt<;,ant goiciao:, & h a  ihali hrrc the iari:e 
qa?iiiicsl;ons .ti hi. g o ~ v e r i o r .  l i e  ihali he clccled l i  tire inmc :imc, for rbc iamc 
renn. and tn the isme mri:;c;. as :he geieini;;: piurtdcd that {he wici cair in 
lhc ;cnc:al election far the normnee for goreinor shag: hc dci.mrd cast far :he 
i;;n:ncc hi 1:euteaai~i go*.-i:ier of the \hcrr pnl;ri;rl par:), lie .hall perform 
iuch dat:ci a- ,nay X yreicrnhcd h i  i*r. [Am 1lB 19 ; 9 @ )  and i.li.itiai: Nor. 
3,  15641 

iOf4PENShTION GOVERNOR 
LtEUTENANT GOVERNOR 

Section 3, The c;:li:l?cniar:nc of ! h i  geicrnor and nfth; iicslc#!m: g;ic;- 
:lor ibsil iL pii.wi;;cd by hi?, t ~ ;  shall nci be !ti$ than ih:r!,-three rto;^ind 
fi,c hnridicl do!la?, and r ie : : ly- ie iet  thourand 5 r r  hundred dollair, reqrc.i;-;- 
iy, L y e t .  Such ii)r:lpenritiun ('iali not bc :nc;caicd or d:.::~*scd for their 
rc-pxtne :crrnr, u i~ lc i r  by g r  ,,c.L: i tw  a7il>:na :(I d l  in lair id ui"ccri of the 
Starc. Whet rhc l?ec!cr:int &r\wr;or I U C _ I C ~ >  ic  :be : i j j ;c~ ( ~ f  garcmi-r, hr ilzrli 
r r i c l i c  l tr  ro~~~pcrr \a l~c ,o  fii: tha: o7rcc. [Act Cmi: Con I968 and clicrn;r 3'0% 
5 ,  :968] 





ARTICLE VI ( 1  Bonds a n t h o k e d  cr isiuzd under special inproverncnr siatiiici when 
the only security for such bands i i  ihc p i o p e n i s  bcnefitcd or iiilpioucd or ;he 

TAXATION AND FINANCE i ~ i s s r i a e n t i  rhercon. 
id) General obl;gs:ian h d s  authorized ar i i i u d  f<:i assesiab!c improve- 

TAXING POWER INALlENA6LE mcnii, but 0:dy t o  the cnrcnt :hat ieimb?liscmenta to the general fund for the 
p r i i ~ t p a l  and ixiliiesf i n  iw-h bonds ar* i n  fact n s d e  from asicssmca! collccticns 

Section 1. 'The p w w r  of !ilxatton ,iiall a c i c i  be siririndcrcd. su<p.;cded aviii!able therefor. 
or coa!inci;d auav. (e) Gcne:aI ub!vgaii<%n bards  issued for a public ondccaking,  impiove- 

APPROPRIATIONS FOR PRIVATE PURPOSES 
PF!OHIR,TFD 

. . 
of this ctr-rr8:ut:oii. ($6, ren Coir: Cor 1908 and e1ci:ic-n Nov 5, 19053 

BONDS; DEBT LIMITATIONS 

Section 3. Foi :he purposcr o f lh i s  section, the term "boiidr" shall include 

~. 
mcet or system from ahnch revcnuei. csei !axes, or a combination of both may 
Sedciivcd f o i i t c p a y m c n t  nfail or port ofthcprincipui and inteicit as ie;mbiiie- 
nient to the gcn;:rl fund, but  oniy to :he crlen: that icirnbui\emcnts :a the 
gc:ieiai ibnd urn In facl made eon the net revenue, net user t a r  icceiprr, or 
combination of burh. as de:cnninc far rhc ,nmcd!atcly preceding fiscal ycai. For 
:he p ~ r ~ o s c s  of this sci-tian. nci rcvcnae or ael uicr ran receipts shall Se the 
ic>eaue or scc;!pti rernzliiing after !he cosls ofop<:arinn. mainifnance end  r i p m i  
of such p u b l ~  undertaking, ;mprovcmsnt or iji!cm and  r t e  icqui:ed p,a!ninii 
of the principal f and itirerest on al: rcii 'nuc bands isiucd :hi.ii.for h a i e  bees 
mad, . . 

bends. coici and o!hei iniirurncnrr ofiadcbiedne\r; ihe t e r n  "gracral abiiga:ion (0 Gcacrai oHilga11on kinds of:hc State, author;icd bur unissued. for an 
bonds" mcsns all bonds for the pa)mcnt of iBr pniiiipai and intercr: of which ch:st~ng p b k c  acdcitsksog, !in;lmiernen: or system that p;oduces ievcnun, or 
:lx full faith and credit of thc Siste or a poli:ical subdiizsian arc p!cdged; m d  user ran icccipra. or s coinb:caiion a fbo ib ,  but only i f tn  tile fiscal year i m m d i -  
!he term "mvenuc bundr" mehns ail bonds paysbiero:ely from and s c u r e d  ralely atci l  preceding the authorization, the public undmaking,  improvement or sys- 
by the icumuei,  or user tares, or ro! comS;esti:r of boih, of a pubiic ~ r d e i t a k -  icnr pi~di:ct.d a ne: mvcwc, nc: n i c i  taws  or a combiiiation of both,  that was 
ing, irniiioremcnt or ry i tcn .  iuriiczect to pay !sro ibcgeneivi f i n d  :he full smouni of ihcpniiciirai and  intcicrt 

A!l bonds issccd by or on k h a i i o f  the Stale or a poliiicul ruhdiiiiion must rbsn due for all general obligniiiin t o n d r  then outstanding for such p b i i c  undrr-  
be i u : h o i ~ i s d  bv the lccisiatuie. and biindr of a noiirical r.bdiv~non intist also tnkinz, ii:ir:ouco~cnr or srstcm. 
bc ;iu:hoiired by its go\crniiig body. 

Bond$ may bc :siucd by the Slate when authorized by a two-thirds vote of 
the membcii  to which e:,ch hoiiseofthc irgi$!atuic is  enritlcd. pmvtlcd ti!*: such 
br:ndi a; rhr imc i iS~~;h i . i i i :~ t ;on  ,wzuid nor cause ;he tctal of:,tai; 1ndcbie3nrir 
to L ~ C C C ~  Y bdrn equal to three and rrnc-ha1i:anrci the arcraga of ihc genera! fund 
rcici:uer oF>,i!e Slate ~n ?be thirr fi\cnl year$ in;,iisCi;itcly preceding the srriion 
,,-.l. , ,c 1. rg:b .p, *i.iic aothon?:ng such is\uzncc. Fur thc parpose of thtr paiagmph, 

gci>eial fund i e v c n u n  of ;hc Sari. shall no: ini iudr ii:iiaies iecetved sa grants 
frorii :t,e federal government and receipt$ icimbursi.n~eiir oFai!y :~;dcbiedaeis 
.L . ~. , ;, i r i l a d ~ d  in cornpvirng thc iota! radcbtediicii d rhc Statc. 

By niiijority w t e  of rlir inciobcn to irh;cli each hooi r  of t i e  lcg:s!ztiir i i  

cni:rIed and  without regard t o  any dcbi limit, 1he:e may be :rsucd b! or on behalf 
oS:hc Slatc: bonds to mcci sppiopnmliii:s ior my l i r c l 7 e i l o d  in aniclpat:on oi 
the collectio~j of ic ici iuei  for iuch p m o d  or to !.leer caiual di'lc:t, or fai :uin of 
re,i.nuc. i i rcqu,ied to bc paid within one year: boiids to suppress ;niuii;ctlon, 
:o ni;ia\!on. ;o defend the Siaic il: ua; ,ti lo trice: eincigcairi.i cauacd by 
d;iiiicr or  ac: of God. and :crenae Soodi. 

A sum ~ i j ~ a l  to fifti.:n percent of ftc total o i i h c  isicsied ra!uei for !an rate 
piliprrcs of real property :n j n i  poli:r;al sibdi\ision. s i  dctcirrined bi Ihc last 
tax riit,limcr:t rnlli noii.irni to Paw. :i c\iabiishcd as : l ~ c  lhmit o f i h c  funded debt ~ ~ 

~ ~~ 

of bitch :naliti;a! subdivision that a aulstandinr and urinal ii! anv tnrne. 
B.>iids ru ! w e :  appi;prmi;o;is for an) fi*iul period i n  ri:iiit[p::iinn of :he 

ci>llc;:ioi! of iciennei for such ;iciiod or to meet cssua: deficrtr or fatlurii of 
rmcnuc, ifrcqun:cd to be paid nntliin one bear, ma) bc s u e d  by any ?olii:cai 
s~bilxrxiion under aurho;~iaiti>n of ia\i and  ~ i fb t s  govei!:i:ia boa? U I I ~ O L ~  r i jh rd  
LO any debt Ih,it. 

All gcilciai ibligarii3n h,,nds fri a i;rrib encccd!ng enc )car itmil he in i;rval 
t c m  rnr;u:xng i n  suh,t.;nr:all~ q u a i  ;ni:a!ln:ea:i of pn:lcipal. ili rnaronog ;r. 
idi-rri:1:ail) equal io$rrl:m$oi iifbcih piinclprl and is:eicil. sh< firs: xnslsli:ncnt 
~ f p ; ; ~ ; ~ ~ a l  to siaturc not laser than 'ire years fioni the Gate of  fhc i\iur otruch 
$cries, s a d  the kt,: ~oixai1m:ni no: Paler ihsi: rhmty-five years fram the ds ic  of 
iuch iriuc. The rx:tei;:r and pxncupal yaymci:is of genera! obligation bonds shall 
be a 5r r t  charge on :hi gcncrai itsrid of ihe S;ilte or political subdivision. zs the 
care n m i  be. 

i n  de:ci-ri:t~ifi5 thc r;,sni irrCcbr-~iiicii of rhc Yare or funded debt of any 
poiii;ral iibd:iiiwn, !hi. Cjlluuxi>g \l::i:l S i  eic1i:dd: 

(a; Boil;s t h i r  i h r c  matured, o: t h L  n!ltere in the then curreor fiscal 
year, u: that $ii:bcrrtri~iwsi.ly ;nl!ed ior iiiie;nptio:i and the rcilroiprior date 
h;s ixidricd or a;!: ,cct ; i  ir :he i!tcn hial  y a i ,  a z d  'or :he Poll p y m w i t  of 
wb:ch :atiln:r.i ihzri. k c i i  i:rcv<nihlj rct .i\~de. 

(O) Rcicr , i l i  l ~ c n d r ,  i:h;l:ricd or :$wed. iiiinr i\iucr iller6ofii ~ b i r g a r d  
by :,u to impcir r:;ci .*:I: chirgi* fix :he iir igld ii-w~ces i f t h e  publa; ~ndcr iak-  
ing, ~:spiol~;nc.rr  or s;i:cm, c,i to :nrpi>ic i "lei :ax. or la :m.uiie a cirai5:natiaa 
c i  rate;  id &;rgei aad  LIcr tax, ii :hc case :nay be. mlTic:ciit to pay the coil 
.,c :. -, "pcratson, raix~etcrantc and repati o f i h c  pubii; undcrtukmg, iniprovcrncar or 

- 
h:;c i c d  to a m i v  !he same to iu;h uivaicsts I? rhc siinount :,;cesiaru thirefci. .. . . . 
Fcr the puipoies o i r f l i  ii;!iin a vrcr tax c h l i  mcin a tax on goods c: s ~ i i i c s  
or on ihc :-::au;nytno~ ricr*>f, the reccpa o: n t ~ h  arc rubsractially d < r _ r d  
h.>rr !he i,:::r,~rrprs.>r;. u,c .or sde  of gxnllr and  ic r i ices an rhc uti!riaii.;o o f r b c  
?a.t~:ir,.r:r ;r .crr,ca hir:ri-td 7) :he riohl;c un.drr:sl:ng, rrnprrncncrrt or iyr- 

. . 

(g) Gcneisl  obllg;itir>c bonds o f t h e  State. authoi;zed but uni\sui.d fur m 
extiring pubitc unCcitAiiig, irnpiovei:reiii or system that has not hecn sclf ius-  
t i imng as de:i.:mii,ed f ix ihc irnncd~atciy picceding fiscal year, ni:d iba: pro- 
duce, icveiiucs, or user ras icci.;pir, or scon?bxniiiioa ofboth.  hut only i f the  rates 
or charger for the use 2nd sci i icci  of ::hc undci:;%ktng h a i e  heen, or the rate of 
su;h urcr iar h a i  been, ii>cieascd by :a% o r b )  ,he tssutng body as ~uii;o:,icd by 
law. in m amount :hat a dercrnilnid a i l i  produce suficient nci icvcaue or iirr 
user taxes. oiiiriy iorribii;at:oc ihcrtof, for i c i m b a n ~ m c n t  to the gsiieial fund fur 
:he prymcnr of pnncipai and inrerest iin all gcrreial obligation bunds i t e n  cut-  
irarrdi:,g and authilnicd for i s i h  ;-"hi;: urndtnaking. in,provciiicni or iybiem. 

(h) G e n c a l  oblrgation boiids ,$sued b) the State for any polttical rubdivi- 
$!en, rhc!hcr i i i i c i :  befi>rc or d!cr !hc c!T:ct!,:e .h!c ~f !t:i serticn, ha: dr:b for 
ss!oi:g as r~,mbuiici i i i . i~i  by !he pni;iica! wbdiriinoa to lhc State br the  pajincnt  
of~'r;iiclpal arid ii;:creir on iu;h booids is i r q u ~ r c d  b) law, p i o v i d d  thhi r i i  ihc 
c;vsc o(h<)i;ds aoilicli:icd iii !rr icd are-: t!ie cFtc!ivc date oftli!s amcndn.ici~!, the 
co;iscat of rhe gareiiiing body o i i h c  p,ht i ial  subdivision hiii f i r s  hcca obtained; 
and protided Tiiiiiicr that diinirg the period that sucli boi!ds arc exciuded from 
irral i i~drbtedncri  of rhc Smtc, the prlrrcipal inlount ihcii ou:iiii#dirig ibzl! be 
lmc!udcd uitlitn ihc funded debt of such poliiical iubdivi,ion. 

Dctci:n~ii:itrons d i h c  cxc:t:irons f r m  ~ h c  ioinl indcbicdx;csr if the Starc or 
Curded debt o fany  ,;<,iitica! ~ , i b d ~ r : x o n  provndcd for 881 :his iri.t;or; ihil! he !made 
:a:rsualiy and cciiifisd 5 )  iau or a\ picimbed by law. For ihc poiposes of this 
rsction, itmounts rcccived from 08:-iircct , ~ d i k ~ n g  aray be ia:iiidcicd and lieatcd 
ai rcvcnzcs of a parking undi.r:aking. 

Xn:hrng $n thi-. rec!ion shall prevent :he icfi:;iding ofa r i j  !wnd at ;in) tartie. 
[.4m Co::i; Con 1965 and c!eciti;a Xov 5. 19681 

THE BUDGET 

Section 4. Wiriinn such ?;me yr;or to !he ofiir:sr;g oreact, r;g.i!sr i i ~ o n  
pi: an d d - r i u m b ~ r c d  )ear :t:ay k prciir:kd b i  law. 1 1 . t  ;crer;.~r rixtll ;.rborlt 
to :he li.~sritrurc bodyct (i-t:ii~g ioi ih  a c:i?ple:c pi:<" of;?iupo$ed ci!:c:>diruri.s 
3:ld at!r;cipsi;d recclp!~ oirbc Smtc for :hc cir,u;r:g f i ~ a i  "ioi,r::uo~, i ~ ; ~ ~ t h ~ r  %;th 
,uchof'ici ,i:%iinit:iie as :he lcgl.llturc ::la) rcyuiic. 'Tb* h ~ d g e r  h l i  bitilboii:- 
trd :n a far;? prcsc;:bcd by la* Thc g ~ r ~ ; r : ~ r  ih;li 3;;ot: :hc r ; p i , ~ , ; g  ,.fe:.;"r 
swh ~es\,o", sub#,l,t h i # ,  to &jr<>\,'!c fc,: ~."'h pr:>l><>~;d <xp*:,d,tt>re, .<,>d fcr AT,? 

rcconlioc:rdc: s~ilnr:ons! ic,.i.nic. i.: bl:rrtj~b#:a, b i  s i : i ih thz 710y-li~? ti:-mSi 
cures h ie  !:, hc ;rCr S u i h  bills .ha:! bc ir,ivuric<: to ti,; ;k:;$lr!r:r: nii;,n i t c  
qz;r;r;g of e x i i  iuch  ,,:iir:.;, [;ei ct,;:.r C h  i r e 8  i:i.! ~lec i s .~ i .  NO, 5,  $9631 

LEGISLATIVE A. 'ROPRIATIONS, PROCEDURES 

Section 5. l a  csch rege!ar i z i w i i l  in ;:a odd-n2ii:hcrd :,!car, ihc lcgt~lsture 
\ball t:armrztt to tl~.e ~. ,vernor an a!~pr,~p#s:tt:oc bfll or  h l i \  ~pnn;clu:g fix it< 

.~e!ic!pa:cd ,aid cipcndr#u;c, d : h c  stats rkr c i . c i n i U ; n ~  r,,~a! bt~~r;::iirn ir. ,uih 
$c>$#on. "0 al>pr:>&;rx$i:c>r: btll, esccp! !>!!I< rcc<,s:~rr$er~dcd b tt8e ~<~$cr!:o:  for 
:r:rn:id:afc r<5.ap. ir :/; ct>ucr t i c  ii-r,r&c\ tofthe lcg:,!a!u:c, it;al! b 1.riicd n 
fi:d readm; atm! tb.e btll ?u3t!h::::tr:g , scr;mrjz ~ ~ . j ~ c n ~ ! t : t , : ~ ~ ,  for the ct~sntwst 

"i31 "..c:!;;:,:rn. ti; 1.c l i , , i l l .  ii ! i i i  z.:,l.ii! .I;:j.i,y.aliii?i, i s ; ; ,  -!,,4l I.'$,< i.rri' 



in each icdu l i i  icsnun iii ha rrcn-numixred year. s t  such 1iii:c as inng be 
prcscnbcd by law. ri ic governor may i b m x i  :o the lcg~sls:uic ;i hi!! :u aiccnd any 
i p p r c p n e i ~ o n  Poi opcratzng chpenditures of :hc c~i i i - : i t  fiscal i-ici:i?ium, t o  be 
incun ar the iippicmm:al anp iop i~s i ion i  bi:!, and b!ils to i.z:>end a:,? S ~ P ' U F ~ B -  
ttuns ie; ~ ~ p i i a i  cnpcnditurci irffhccurrca! !%;a1 b#cn:iium. airC at  !he ianm :me 
he shall i b n : i r  a b;1l or bill, to pioi!de fc:i riy added rcrcotaei or borrowings 
tha; i ~ c h  r;iicnd:nci~rs nluy require, In i-ich icgiilar cer-ion in an rvcn-nawbered 
year, jilir may be ~ii troduccd in the ieglrla!uic :o anicnd m y  a2pnrprict;en acr 
or bond iu rho i~ is l io i ;  act uf:h< ciirrcnt fir.-al hii.rr:ium or prior t i ~ i i i  pciloda. 
11) an) i s i h  scri;on in ul i ich rhc lcgiiialurc iubin~rs to t i c  governor a iupplcmcc- 
tai app:oyizzr:rns 5111, rii ct5r.r :prop:;at;cn !,:I!, crfcpt  bilir iccoinraci;d;d j? 
the gc;enxrr hi iminulir te  paiirde, ci to cow: rhc c ~ : ~ ~ i t r s s  of t1,e lr.g~siazurs, 
ahail be psi\--d or Trial ieadlng urxil i s c h  iaj;picx8en:"l appmpnaltons bill shall 
have bcca rrzosrnitied to the go\ciiioi. [Am Coas Con 19tE and elicrion Nov 
5 ,  i50S. am 1. 1972. S R Uo 1947-72 and clccr8oa Sov  7, 197;j 

EXPENDITURE CONTROLS 

Section 6. Provision for the coi:iiol of the rate ofcxpcndirurea of appro- 
piiared starc inonies, and  for the iedi;clion ofslich crpcnditurci  under prescribed 
ccnditioni, shaii be n a d c  by Paw. [97, re" Const  Con 1968 and clrciion Nou 5, 
1965j 

Section 7. The legislaruic, by a majority voteofeach houici i i juint  session, 
shall appoint on auditor who ~Liall serve for a period of eight years and thcrcafier 
until a 3u;cessnr shall h v i c  beco airpoiarcd. T h e  Iegislaruie. by a two-tbiida vote 
of the incmbcii in j o~n t  scsr$on, nia) icmove the audntor fiom "ace a t  any time 
for cause. It ihzii  be the duty o i i h c  auditor to caiidact post-audits of d i  tianrac- 
?ions and of -11 ai:cunti kept 5 )  r i  for all dcpartolcnts, o?icci and agcac ia  of 
ihc S:atc and  its pohocal ,bt,dirisions, to c e i t ~ f y  lo the a x u r a i )  of nil fi:ianciai 
ilarcmcnts isiecd by the respective accounting oficcii and to iepoii his findings 
and iecornmcndstions to i h r  govcriivi and  t o  the !e&,slutum a: such times as shall 
be prcicribcd by law. Iic shall a!io innkc mcii ndditioiial icjioiir aiid conduct 
such other inwiiigilrionr as may bc diiccled by rhclegisiilure. [$8, icn Const Con 
1968 and clcction Nov 5, 19681 

ARTICLE Vlt 

LOCAL GOVERNMENT 

POL@TICAL SUBDIVISIONS; CREATION, POWERS 

ARTICLE Vill 

PUBLIC HEALTH AND WELFARE 

PUBLIC HEALTH 

Section 1. The Slate ih3!l p i w i d e  for t l k  pr0lcs:ior and pronrormn oftkc 
public health. 

CARE OF HANDICAPPED 

Serrion 2. T t r  Siate shiiii have poser to p r c n d c  fc>i tiellrncnt and 
retlbslrr2i!ion, is w-l! as doniicnlisry care, if iirci~i;%!l? er phlpcaii)  hzwJ:c;$pped 
7crronr. 

PUSLIC ASSISTANCE 

Section 3. State r i z i i  kdrc  pow;- )n provide a s i i i f ~ n c ~  icr yccrorti n -  

able :o -na;ntnii; a standard of ihviig ~ , , ~ ~ p s l ; b l c  x l lh  dccenc) and health. 

SLUM CLEARANCE, REHABILITATION AND 
HOUSING 

scr t ion  4. The  S!s:e riial! have power io picvide for, or z,iiu m, hou,ing, 
sium clcvivacc and t i c  dcrr1opn:cnt or ici~ab:i~latlo;i of su?rianduid area\. mid 
the excrcire ofsuch power a dtemcd to'= for a pubiic t:ae and paipac. !Am i i B  
54 (l975) znd election Nov 2, I9761 

PUBIlC SlGHTLlNESS AND GOOD ORDER 

Section 5. Tie  Srvtc s k i 1  hav; powc: :o conscrie md dciciop itr nai:iial 
brsiuty. objccri and places ti! historic or cultural in!ernt. righl!i:iesi and phystcsi 
goad order. and fur [hat purpose prt iatc property shall be iib!ect t o  imioiiablc 
i ~ g ~ i b i i o , , .  

ARiICLE iX 

EDUCATION 

PUBLIC EDUCATION 

Section 1. T i x  State rhsil piui ide for the cstablishmcnt. suilporl and con- 
trol of a statewide ay,irm 0: public i c h ~ m i s  free fiom scifaiian cilnlml, a n a t e  

p u b i ~ c  iibisi?er and iuch  other cduc;iti~nai iiiititurians us may bc 
Ceceied dcriirb;e, includina physical facniities iheicfoi. 'Tt;ie ih.111 be nii  iegiega- . . 
iiun in public cdiicatxotial ii!sitii:ions bccrusc of race, rclvg8on or itnccsrw, nor 

Section 1. The lcg:4aiuie ilia11 crease counties, and may crcate othci  
poiitbcu! ,ubdiiisioni w:thie the Slate, and ~prmsdc To: the government !hereof. >haIi public funds be ippii-p::aicd far the i i lppon iir benefit o i s n y  scc:ai:an or 

Each po1:ricui sbMiv>ison shal! have and exeic;sc such poircis as ihali be con- private educatimial in*i;rution. 
BOARD OF EDUCATION 

reired uildc: i;cncial iaws. 

Section 2. There sirali bc a hoard o:r.dacii!.iii insip,\cd ofa?embi-ri  u h o  
LOCAL SELF-GOVERNMENT; CHARTER &hail be clectcd by yoa;$l;eii iatcra in accordsncc ilith lux. At !<air nurr a f i h c  

Section 2. t a c h  paliucal subdivision ihsi l  h a r e  power to fmsic  and odopr 
a chvncr for its owil self~gorcininmi: within such limiis arid under iuch proze- 
dorci  as may bc prescribed by gciiciai law. The pieiciibcd piocedures, however, 
shall not icquiic the app iowl  of a ikiliie: by s leg8ila:ive b d y .  

Chrter  piov:sioor w:ih rcycc t  to a pi:iricai ruSiiirisioa's crc;uIivc, Icgirla- 
tzre and adminlsriatire structure a;td o i g ~ o i z i i i o n  sirai! be su,xi!oi to bratu:oi) 
pioui,ioas, iubjsct lo fhc  au ih i i i i ty i f thc  iig!il:tturc !o c ; , c r  gccersl laws atlocal- 
:og sod  r e ~ l l o s a r i n ~  po\i~is end furc!:oni. 

A l s a  mzy quaitfy rr a general i a l  even though i t s  :nsp;,:icablit io ore or 
nore ;oinrici by reason of rhc pri%itsronr of :hii iccr:on. [Am Conu Con 1908 
and clccriisn Zav. 1, :9685 

TAXATION AFiD FINANCE 

nol~z:cni iubdt>:s:oni. 

MANDATES; ACCRUED CLAIMS 

~. 
mcmrt i ih ip  of the board sh?ll irprescnt ga:~is; ihic i uhu i : i i ns  of the Sl;iic. 
[ A n  I iB  4 (:9CZ) and ci6ct:on You. 3, 190:j 

POWER OF THE BOARD OF EDUCATION 

Section 3. Ths  hoard ofedui.a:ioi? ,hall hare p m e r .  it: accoid;i;ce u t l h  
l s a ,  :o i;mii;a:i. pplrcg. ;aid :o cxcmnsc contr-I over thc publ#c rch<>ol ~ j i t c m  
!"iough rr \  ci;cnirne <;?ice:, !tic $-rjxi;ntc:~dci?t 0; edttcafios, ui!a \hail ir i p .  
pon!ed b) ate hoard and diali >irui ar .~;;rc:liy to f'rc boilid. ;:\in i lU??i  (1764: 
and C : ~ C ~ ; O : ~  NGV. 3. 1 4 ~ 1  

UNIVERSITY OF HAWAII 

Section 9. The Cn;icrs:ij <;ffiarrair #i i~cii-" e;\?ablrc".d :or the i r s l c  ,:ex- 
%err:!? and coniri:s:ci; b:di clip,irie. i r  ihi i i  k c  i:rir to zii the rcai and 
pe,znina! prop"i) t o w  ix hereukci ,n six& or crr-ic)rd IC at. u1::~h $ball I h<!d 
r ?  pi%:!c :rust fcr ,Is yurp.>ici, ;a 5c 3doli:lrri-rcd 2nd d;ipi:icd ~i aicai6 ng !a 
law. 

BOARD OF REGENTS; POWERS 

Section 5. Thcrc s h d l  k 3 board of icgz;rtr i?f :lie Uanci%!ty ;:f i iwzil.  
Section 4. Zc law $hail Se j8i~i .d -rarrds!ing arry p~l~:ac,~! -nhdii!rros: to the rcen:beiiofxtc"lha!: be nnr:~iiu!rd axil, b j  n:d w:ih i h c s d ~ ~ c e a n d  ;c;?>cnt 

p.Bs anw mrpvs#ss~$!+ n~cra,<,:$ dmm. o i  the ;indie. anoonetcd br the eoicri,or. At Icar! mri ofthi .  inrrn?eerihrs of :he ,.-.. ,.. .~ ~, ~~ . . . - 
STATE-WIDE LAWS baaid ihrli icpicice: gco~;iiph;c iuWidlrii~i?r:r of ilie Sttic. Tte  board ri!all h a r e  

reuer. m s;cordiscc with i h ~  ;; iors7ililtl~ :>oli:i, a i d  i t> :ic;c:ie circtii:: ~ i ~ i  







The pmvisiozs oft l t is  rccl;on shd! bc scl?c~;cl;iing, but the lkgisisiaie shall 
rake  :he 6ecL%sr) app:opna:;ons and  ;r:ay enact lcgiriitiorr to iaclkrsre their 
cpunt icn .  [Am Cons: Con  19CE m d  electron Nou 5, i965  1 

AMENDMENTS PROPOSED BY LEGISLATUi!E 

givcn the governor a t  least tm days' written notice of !he final form of the  
pmpoicd anicnAmca1. or, uirh or without such notice, by a majority r o l e o f c a s h  
house on final reading at each of !wo ilcceriiie itsiii.ns. 

Cpm such udop:ion, the p i o p s c d  amcn6ments rhall be entered upoil !he 
~ o ~ i n ~ l r ,  u i rh  the ayes and nos, s a d  pub1iih;d oo;r in eacir offoar iucccrsirs 
ueclin in at l e s t  one ncuspapci  of gcnciai ciiii!:atim in each icnriorial diiii!ct 
\lre?ic s ~ c h  a rcus;zpciir pub::rhi.d, u:rhin thcrwo miinlhi'pcnod irnmcCiaic- 

CONfLlCTS BETWEEN APPORTIONMEN1 
PROV!SIONS 

Section 6, Seciions 2 and  4 of A r i S c  i l l  zliid Sections IA,  2, 3, 4 and  5 
of Anicic XVI, as anicnded and added by !Sc consiiru:ionai co~ivcnrion of iY68, 
upon iairficslion, shall supeiscde Scnarc Biii No. ! 102 of the R ~ g u i a r  Se i i~a i :  of 
1967 even if the latter shall s i io  be iatified. li:csa illan al! of  the above ~ e c t ~ i r n i  
are ?aii$ed, t'icn rhnsc ratified shall supersede Senate Biil No. i 102 la the extent 
they are in conflict therewith, even I: the :atrci stoi.ld be :at:ficd. [hiid const 
Con :968 an6 e!ec:ion Ncv 5, 19681 

SALARIES OF LEGISLATORS 

Section ?. Lnli i  o i h c r u i i i  r i i i i d c d  by iuw in aceordiliice \with Section l o  
of Article 111. lhc raibiy of each rncmbei of the isgislalure shall k viaclve 
thousand dcilai i  n )or. [$I;, rcn and  am Cor;sr Con Is68 and e1ecr:oaYov 5, 
19681 

ly p i e c i d i ~ g  the next ;;aerri e1ec;ion. START OF BIENNIAL BUDGETING AND 
At such gc;;cril eltcrior :hr proprscd am:nbmcnt$ \hall he subm1f:cd to the APPROPRlATlONS 

;Icctornie for appioial  or :ejection n p n  a separate bullol. Srctirin 8. Arything in th:r cor:st;:r:tian to the contrary : ~ ~ ~ : ~ i : i ~ ~ : ~ ; ~ d ~ ~ g ,  
The c-oaditionr "fund icqnircnien:~ for irlificarion of rtich picpaied amend- the prcririons rclat~ng to bicnnssl cbdgcling and uppropriattons in h n x i i e  Y1 

menti  rhsil be rhc same as provided in Section 2 of this anicle for ratiPicalion a t  shail take eiCecr for the bie:tnia! pcnod bcginnit~g July 1, 1971. [Add Conit  Con 
n general eicction. IS68 and electiosr Nov 5, 19681 

VETO 

Section 4 No piuptsal  for arniridrneiit of the consiiiaiion adapted m ei- EFFECTIVE DATE AND APPrlCATlON OF 
ARTICLEVII, SECTION 2 

[her m;iriiei praridcd by this aiticle shall be subject to re to  by the goverrsoi. 

CONFLICTING REVISIONS OR AMENDMENTS 

Section 5. If a revir:on c i  acc?dmcn! proposed by a conslitutional ion- 
vention is in c a r % i t  wtih a icrision or a n < e d m e n t  proposed by :he :cg!sia:uic 
and bctli arc ruhaiii:ed to the rlcctoiaie at !be ianie eleciiin and 50th arc 
uppiarcd, then the rciiiion or anisndmrnt proposer! by :he coi>veat,on slia!l 
piein!i. 1f con!lici,iig icv!$:ons or i m r i ~ d n ~ c i i r a  are proposed by !he ianic b i d y  

ARTICLE XVI 

SCHEDULE 

DISTRICTING AND APPORTIONMENT 

Section 1. [Omitted us obsolete. For curicnt dt irkcis  stid ;ipponionment, 
,ee nole appcrvled to f iKS Chapter 25.1 

I968 SENATORIAL ELECTIONS 

Section 2. Senuruis cieclcd in $ h e  1468 geneiai i.lerioii shall s r ivcfo i  two- 
year !emir. [Add Coost Con !968 and cics:ian Nov 5. 19681 

F;,r:,:er $2 rcrrcbcred 510. 

TWENTY-SIXTH SENATOR, ALLOCATED TO KAUAI 

Section 3. Efikctrve for the firs1 gciiciai c l e c i ~ r o  fi>iiowir:g iul~ficstion of 
the rwciiih pdragrilph of Section 4 of Article 111 and uoii! the iicir icryportiun- 
rncoi, sne  ic~ia to i  ,hail bc added to the tumity-Rlc /nc:nbLrr of the icilars as 
picvtdcd jcid u!th :kc sflcct i c i  r u t  in rhc tucll lh paragraph Scil:o? 4 of 
Anic!c I11 and such sena:oi ihsI1 be pill-zated to the basic island unit c f  Ksua;. 
[Add C,:;s; Clrr 1968 and ekclron Noi 5. iP6SI 

EFFECTIVE GATE FOR APPORTIONMENT AND 
DiSTRlCTlNG 

Srcrion 4. I h c  rinatriiia: ar:d rcprescni=r:w d t r t i ~ ~ i r  a.16 il:e ::ttilit.~is lo 
bcciecttd fr,irrr c;i;i. as icr ?ofit, :PI Scct;o!$s I.&. and 1 8  O?:F~;~ a;:r;lciTaii bzcvmr 
clT;::iie f h  the firrr grncral elc;r~on %ilouw!g i:~t~fcr::o:l oiiltc amcndncnl to 
Sccrton 2oFArr1cIe l i t  2nd of Sic;,oni i 4  and i B  ,if il-is art:rle. [Add C~:oii Con 
14hP acd  r:c:!soa Nos 5,  1468) 

F<>w:c: $4 dcte%cd. 

REhPPORTlONMENT COMMISSION; ACTIVATION 

Section 9. The amendments to Secilon 2 iiTArricle Vii 5 b i I  takc cr?ect 
on the first day of January after iliice full caiccdai "cars h a i e  eisoicd %>llovinn 
r h r u  ia:!fication. When rite amr::dii;ei~li lake cfi'xi, Ai t s l ;  Yl l  ihaii io 
a!! count) chncsrs, whether sdoprsd bcforcor a?.ci the admission oi1iawa:t into 
the Cnion ss a rtvic. [Add Coinbi Can !Sh8 r i d  cicciiu:i Nov. 5, i96S] 

CONTINUITY OF LAWS 

Section 10. All iaua in force at the linie rmc!~dmcnls 10 this a,in\ti;urion 
take c!?ec: ti:-.t ire no! :ncons:i!cnt ~ : i -  thei~~nc!i!at:on ei m e n d e d  shzl! r;.na:n 
rn force, murlt i i  rnutandii, until they expiic by their own lhmitarioni or are 
:i;ncndcd or icpcaicd by rhc !crir!aruie. 

Except as arhciu:ic probided by amcn6i:xnri ro thts ccos;i;uiion. ai! exist- 

crcci of the a~ncndmcnrs and niay bc m3!nlaised, enforced or praiecuiid. n thr 

DEBTS 

Section I f .  'rile dshts and liabifsties of the Territory shal! be zs\u:ned and  
paid by i k  Yale. and all debts c;v;d to rhe Tevrnoiy shall be ii;lIecicd hi. the 
Sratc. i93, ren Conii  Con 1965 and clcction Nor 5 ,  i968j 

RESIOENCE, OTHER OUALlilCATIONS 

CONDEMNATION OF FISHERIES 

Seciicn 13. *A!! vc$ted rsshts ;n fCstkt~e, vn the \s:a ~ a t e r s  :z<;I n!::i~<ied s m  
:~:y fib poi13 or an:fic,iri :?cicw:c rhdll he cv;cden:;cd :n the u ic  ~l i l lc  pihlnc 
upon pjm-i:i offis: C O ~ ~ C ~ S B I I C ~ ,  ~ k i c i i  compcr ; ia~ i~n .  when ItxCtIT: arcei- 
:a!ined, $bail bc rvrd i a i  of arry rr:cn;y :r ihe !reasilrj <,f cki S i t e  r:or iifhoiiiie 
a?pn;imjred. jl, ien Ciicst Ci,n l9 tE  and tlcc!#nn Toi 5 ,  1969) 

EFFECTIVE DATE 

r h , s  c<>:>ht:tat$<>n $h,!l tat>< <rez1 :*t>c be 3x3 rd!l 5,;:ce ~ ! ~ ~ : : : ~ < : ~ t ~ l >  U$I'~>#l the 
Section 5. hrt)ihli?& ir !hi ccair::utsn:r tc r!i; c.vrz:rsry noiw$rhuindxng, zdmric!on of l i a a a i l  into rk LUn;,rn as 3 Stlie. I)i.ie l i t  Co;:~c:rr!r,n. il lelaai 

sfS~:ct:on!, I>% m d  ;B !d!r~t~~c$::le as: n*:: $a%!Ccd, ti:< ~epp,>c$.s!>raef!: co#n!:::s~ Palace. iioacishlu. t i rwa r r ,  o n  ;he irc.i:j~scimi' 2ey of Jciy, LC ih r  p a r  ?ac 
:.:ic, .hi: h- ~ ~ , : . : ~ t ~ r ~ i  ;,a %:: "?or.. ~ ~ : , . h  1 I<;"- i ~ e ~  i . ~ : ~ t  C.% i i f  u a x !  #b~xn<,+xd n,vnt t!uv:4red and of the ! : W ~ ~ ~ X : S ~ ~ : K ~ ~  <d tke l:tj?:ed 93sca <i 

cgzs:;ot, ,vet 5~ :c>bsj ~ i n r r r ; i a  ~ t i ;  one i~cd:ed asd icii.n::-!iRh. 


