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INTRODUCTION

The Hawaii Constitutional Convention Studies 1978 were undertaken at the
direction of the legislature and are an attempt to present in understandable form
many of the possible issues and the arguments on both sides of such issues that
the delegates to the Constitutional Convention of 1978 may wish to consider.

The Constitution itself is a document which sets forth the basic principles
of the formal organization known as state government. It allocates the powers
and functions of the government among its permanent branches, such as the
executive, legislative, and judicial branches. It also establishes the structures
and purposes of the organization and defines the method of selection, the terms,
qualifications, and powers of public officers. The Constitution provides both
the limits on the powers of the public officials elected under it and the
necessary powers for governance of the State. Except as limited by the United
States Constitution, United States Supreme Court opinions, Congressional
statutes, and Hawaii Supreme Court opinions, the manner in which the
Constitution empowers and limits government may be left unchanged or rewritten
entirely.

There are presently two views in constitutional drafting--the conservative
and the empirical. The conservatives advance the theory that long and complex
constitutions are less effective than short, concise constitutions that concern
themselves with fundamental law. In their view, constitutions replete with
statutory materials needlessly complicate the constitutional structure, hamstring
the majority rule, and do not allow government to react with sufficient flexibility
in times of crisis.

The empiricists, on the other hand, deny that there is an inverse
relationship between a state's constitutional length and complexity and its
effectiveness. Empiricists feel that constitutions, like all legal documents, can
have but little permanent shape and effect beyond the good faith and ability of
those called upon to put them into practice and the willingness of the governed
to accept them as binding political instruments.

The Hawaii Constitution, which was originally drafted in 1950 in the hope
that the constitution would improve the chances of attaining statehood and which
was amended In 1968 by the Constitutional Convention of 18968 some ten years
after statehood, has drawn nearly universal praise from political scientists and
others interested in government. Although there are many sides to con-
stitutional revision perhaps the delegates would best be guided by the following
guote from one of the authorities in the field:

Censtitutional revision iz not a panacea but it may be a sign of
political vigor in a state and it may also be the necessary prelude
to more effective and responsible state and local geovermment.

In preparing these 1978 Constitutional Convention Studies, the present
members of the Bureau who have worked on this project acknowledge with a
debt of gratitude and admiration the work performed by their predecessors in
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writing the 1968 |Hawaii Constitutional Convention  Studies. Their
conceptualization of the format and content of these studies has made the
preparation of the 1878 version much easier than it otherwise would have been.
Although their names no longer appear as authors, their ideas appear
throughout the revised wvolumes and we thank Herman Doi, Director of the
Legisiative Reference Bureau at that time, and Dr. Allan Saunders, Annette Y.
Miyagi, Wayne K. Minami, Judy E. Stalling, Bertram Kanbara, Yukio Naite,
Patricia Snyder, Marie E. Gillespie, Charles Mark, Patricia Putman, Jane H,
Tsuchiyvama, Newton N. S. Sue, Thomas W. Wong, Millicent Y. H. Kim, Harold
S. Roberts, A. Sonia Faust, Mildred Lum, Harriette dJdoesting, and Richard J.
Richardson.

Finally, thanks must be given to Maizie Yamada who typed and prepared
these studies which went through many drafts of writing and editing and Lynn
Wakatsuki for assisting Mrs. Yamada in proofreading.

Richard F. Kahle, Jr.
Editor

]



Article [
BILL OF RIGHTS

THE BILL OF RIGHTS IN THE
STATE AND FEDERAL CONSTITUTIONS

The bill of rights is one of the Ycore” areas found in all state
constitutions, as well as the U.S. Constitution. Traditionally, the purpose of
the bill of rights has been to protect individuals and minorities against the
excesses of government, in other words, to act as a restraint upoen government
action. In the twentieth century, particularly since the 1830's, government has
been increasingly viewed as a provider of services and economic security, and
there has been a concomitant demand for new social and economic rights--to
medical care, housing, education, and employment. However, the bill of rights,
in Hawaii as elsewhere, has remained largely a source of negative claims against
government interference rather than a source of positive claims upon the
government.

Before the adoption of the Thirteenth, Fourteenth, and Fifteenth
Amendments after the Civil War, the guarantees of the federal bill of rights
applied only to the federal government and did not bind the states. Any
limitation on state action had to be found in a state's bill of rights. Beginning
in the 1920's, the U.S5. Supreme Court began to use the due process clause of
the Fourteenth Amendment to safeguard against state action fundamental rights
and liberties protected against federal action by the first 8 amendments. The
Fourteenth Amendment was an appropriate vehicle because it was addressed
directly to the states and was intended to act as a limitation upon them. In
pertinent part, it reads as foliows:

...No State shall make or enforce any law which shall abridge the
privileges and immunities of citizens of the United States; por shall
any State deprive any person of life, liberty or property, without
due process of law; nor deay to any person within its jurisdiction
the equal protection of the laws. (Emphasis added)

The U.5. Supreme Court has consistently rejected the idea thaf the entire
bill of rights has been carried over intact or "incorporated” in toto into the due
process  clause. It has, however, through the doctrine of "selective
incorporation”, imposed nearly all the guarantees of the first 8 amendments on
the states:

(1 The right to compensation for property taken by the state;

(2y The rights of speech, press, and religion covered by the
First Amendment;

{3y The Fourth Amendment rights to be free from unreasonable
searches and seizures and to have excluded from criminal
trials any evidence seized illegally;

(S
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(4) The right guaranteed by the Fifth Amendment to be free of
compelled self-incrimination;

(5) The Sixth Amendment rights to counsel, to trial by jury, to a
speedy and public trial, to confrontation of opposing
witnesses, and to compulsory process for obtaining
witnesses:

(6) The Eighth Amendment guarantee against cruel and unusual
punishment.

Because of this nationalization of individual rights, and the establishment
of a federal "floor™ below which the states could not go, the state bill of rights
lost its place as the primary source of protection against state action. In recent
years, as the U.S. Supreme Court has become less solicitous of individual
rights, state courts, inciuding the Hawail Supreme Court, have begun to
revitalize the guarantees of fundamental rights as expressed in state
constitutions. Twice the Hawail Supreme Court has accorded a greater measure
of protection to criminal defendants than the U.S. Supreme Court had done in
similar cases. Since the Hawaii decisions rested on "independent” or "adequate”
state constitutional grounds, the U.S. Supreme Court was precluded from
review. Therefore, the Hawail bill of rights has resumed a measure of
importance, not only in cases where 1t provides greater relief or greater protec-
tion, but also in cases where the U.S. Supreme Court has deliberately left
certain areas without precise definition, or where the guarantee is not expressly
provided for in the federal bill of rights.

Aside from the process of "selective incorporation”, the federal bill of
rights has always had special significance for Hawaii. While Hawail was still a
territory, the federal bill of rights was applicable to it "as elsewhere in the
United States" by virtue of section 5 of the Organic Act. When the Hawaii
Constitution was formulated in 1950, as part of the effort to achieve statehood,
many provisions of the federal bill of rights were taken over verbatim or with
little change. It was the inteni of the delegates that Hawail would have the
benefit of federal court decisions interpreting these provisions.

BASIC PRINCIPLES: PGOPULAR SOVEREIGNTY, INDIVIDUAL
EQUALITY, AND SUPREMACY OF THE CIVIL POWER

[t is standard practice to include in a stale constitution provisions which
reflect the democratic nature of government: popular sovereignty, the equality
of man, and the subordination of the military to the civil power. Although these
provisions are vague, open-ended, and rarely the basis for a judicial decision,
they may be defended as a necessary statement of goals and aspirations.

Article I, section ], of the Hawaii Constitution provides that:
...ALL1 political power of this State is inherent in the people; and

the responsibility for the exercise theveof rests with the people.
All government is founded on this suthority.
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Every state constitution, with the exception of New York, declares in the
Preamble or the Bill of Rights that the people grant and control the exercise of
political power; many constitutions mention in addition the right of the people to
alter, reform, or abolish the form of government. This principle, like the
notion of inherent rights in sections 2 and 20, reflects the natural law
philosophy which heavily influenced the framers of the U.S. Constitution.

The concept of natural rights which preceded the formation of government
also finds expression in section 20 (which is derived from the Ninth Amendment
to the federal constitution):

...The enumeration of rights and privileges shall not be construed to
impair or denv others retained by the people.

Those rights which are enumerated are not fundamental because they have been
written down; they are mentioned because they are fundamental. Furthermore,
they are "but a nucleus or core of a much wider region of private rights,
which, though not reduced to black and white, are as fully entitled to the
protection of government as if defined in the minutest detail".

Article 1, section 2, carries forward from section 1 the concept that the
formation of government did not entail a complete loss of individual
independence or the opportunity for self-amelioration. At the same time it
emphasized that an individual's exercise of rights should not cause prejudice to
those of others, and that the individual has a positive responsibility to preserve
both his rights and the rights of others. Where section 2 speaks of equality, it
appears that the 1950 Constitutional Convention understood it to mean primarily,
if not exclusively, political (as opposed to social or economic) equality.

In practice, protection of individual eguality by the Hawail Supreme Court
has usually been undertaken pursuant to the equal protection clauses of the
Hawaii and U.S. Constitutions. Protection of life, liberty, and property has
been implemented under the due process and just compensation clauses of the
Hawaii and U.8. Constitutions.

Section 6 is yet another provision which overlaps with the due process
guarantee of section 4:

No citizen shall be disfranchised, or deprived of any of the rights
or privileges secured te other citizens, unless by the law of the
land.

It was the understanding of the 1950 Constitutional Convention that "law of the
land" meant the same as "due process of law”. The only salient differences
between the 2 provisions are that section 6 gives special emphasis to voling
rights and more narrowly applies to "citizens", rather than "persons®.

That the state is to act on the behalf of all, and not for the sake of a
hereditary elite, is the purpose of section 19:

The power of the State to act in the general welfare shall never be
impaired by the making of any irrevocable grant of special privileges
or imminities.
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This section was not intended to prevent the grant of revocable privileges or
immunities such as tax exemptions.

Several provisions in the Hawaii Constitution, and corresponding sections
of the U.3. Constitution, are directed towards the subordination of the military
to the civilian power. In addition to the general statement of policy in Article I,
section 4, the supremacy of the civilian power is reinforced by section 13,
which permits only the legislature to suspend the writ of habeas corpus, and
then only under the most extreme circumstances; section 13 corresponds to
Article I, section 9, of the U.S8. Constifution. Section € prohibits the
peacetime guartering of soldiers in civilian homes without the consent of the
owner or occupant, or guarfering In wartime except as provided by the
legislature; this section corresponds to the Third Amendment of the U.S.
Constitution. Section 15 guarantees the existence of a state militia and the right
of individuals t¢ keep and bear arms as members of the militia; it corresponds to
the Second Amendment of the U.S. Constitution. Article IV, section 5, makes
the governor the commander-in-chief of the armed forces of the state, and is
based on Article II, section 2, of the U.S. Constitution.

The subordination of the militarv has been at issue in cases where
civilians have been tried and punished by military tribunals. The general rule
is that a military tribunal would not be empowered to act so long as the courts
are open and functioning.

Of all the provisions concerning the civillan power, perhaps the most
controversial is the one which deals with right to bear arms. The Second
Amendment and comparable sections of state constitutions, such as section 15 of
the Hawaii Constitution, are frequently pointed to as sources of an individual,
personal right to own and use firearms, without interference by federal or state
iegislation. However, the history of the Second Amendment indicates that its
purpose was 1o resirict the power of the federal government and its standing
army, and to prevent the disarmament of state militias. Therefore, the right to
keep and bear arms is one enjoyed collectively by members of a state militia as
such.

Although the Second Amendment has not been "incorporated” into the due
process clause of the Fourteenth Amendment and is not binding on the states,
the fact that the Hawaii provision is a word-for-word adaptation makes the
history and judicial interpreiation of the Second Amendment highly relevant.
The U.S. Supreme Court interpretation of the Second Amendment is scanty and
ambiguous, but tends o support the collectivist view.

At the 1850 Constitutional Convention, it was the understanding of the
delegates that section 15 would not prevent the legislature from imposing
reasonable restrictions on the right to keep and bear arms (including absoclute
prohibitions on certain types of lethal weapons). On the other hand, the
delegates appear to have viewed the right to bear arms as encompassing more
than service in the militia, and eXtending to recreation and self-defense. The
1968 Constitutional Convention, to clear up any confusion left by iis
predecessor, stressed that section 1B referred only to the collective right to
bear arms as a member of the state militia, but did not amend section 15.
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FIRST AMENDMENT FREEDOMS

The First Amendment freedoms refer to those of religion, speech, press,
assembly, and petition found in the First Amendment of the United States
Constitution. They have been adopted verbatim by Article I, section 3, of the
Hawaii Constitution, which reads as follows:

No law shall be enacted respecting an establishment of religion
or prohibiting the free exercise thereci, or abridging the freedom of
speech or of the press, or the right of the people peaceably to
assemble and to petition the government for a redress of grievances.

United States Supreme Court decisions interpreting the First Amendment are,
therefore, important to Hawaii for 2 reasons: the Hawail Constifution has
borrowed the wording of the U.S. Constitution; and, the First Amendment
guarantees are binding on all the states through the Fourteenth Amendment,
establishing a constitutional minimum below which the states cannot fail. Only
as the state constitution requires a more rigid separation of church and state,
permits greater freedom in the exercise of religion, or offers greater protection
for freedom of expression does it acquire independent force,

The basic thrust of the First Amendment--particularly as regards freedom
of speech, press, assembly, and petition--is to facilitate the free exchange and
circulation of ideas, particularly, but not exclusively, political ideas. Such a
system of open communication fulfilis a number of socially useful purposes. It is
vital to the process of discovering truth, since the "ultimate good desired is
better reached by free trade in ideas". It is necessary to the democratic
political process: since government derives its legitimacy from the consent of
the governed, the citizenry must be fully informed and able to communicate
their wishes to the government. Because change can come through discussion
and consensus, instead of violence, a system of free expression prevents
society from developing a dangerous rigidity. Ailso, a system of free expression
allows for personal self-fulfillment by allowing individuals to freely "develop
their faculties”.

It is worthwhile to note that the First Amendment only assumed its
present significance within the last half century or so. Issues of individual
liberty and the relationship of citizen to gevernment became pressing, and were
presented to the Supreme Court for resolution. The Court has had to strike a
balance between the {ree dissemination and acquisition of ideas, and other
competing interests such as public safety, social cohesion, and the individual's
right to be left alone. At the same time, the Court's task of defining the terms
of the First Amendment has been complicated by social and technological change.
With the shift from theistic beliefs to those which emphsasize human experience,
it is no longer so easy to define what "religion” is and what "religious beliefs"”
merit the protection of the First Amendment. Innovations in the mass media
such as television have similarly altered ocur conceptions of "speech” and
"press’.  Despite social and technological change, however, the Court has been
able to address a wide spectrum of issues through the original language of the
First Amendment.
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Freedom of Religion

Article 1, section 3, of the Hawaii Constitution provides in part that "[nlo
law shail be enacted respecting an establishment of religion or prohibiting the
free exercise thereof.” Following U.S. Supreme Court interpretations of
identical language in the U.S. Constitution, this phrase is intended to effect a
complete separation of church and state, to make sure that the power and
prestige of the government would not be used to encourage accepfance of any
creed or religious practice.

The principal controversy surrounding this so-called Establishment Clause
is what constitutes government aid to religion. Where government support was
ideological and consisted of an official school prayer, the Supreme Court found
an Impermissible violation of the Establishment Clause, even though the prayer
was nondenominational and pupils who wished to remain silent or be excused
from the room could do so. Where the aid consists of material or financial
support, the Supreme Court has not formulated any rationale which would lead
to ¢learly predictable results.

The Hawali Constitufion creates an even more rigid separation between
church and state than does the U.S. Constitution. This is due to the inclusion
of the following 2 provisions:

No tax shall be levied or appropriation of public money or
property made, nor shall the public credit be used, directly or
indirectly, except for a public purpose. No grant shall be made in
violation of Section 3 of Article I of this Constitution. {Art. Vi,
sec. 2}

...noxr shall public funds be appropriated for the support or benefit
of any sectarian or private educational imstitution. {Art. IX, sec.
1)

The Hawali Supreme Court in Spears v. Honda relied on Article IX,
section 1, in deciding that bus transportation subsidies to private and sectarian
school students were unconstitutional. It pointed out that such subsidies did
"support or benefit” nonpublic schools by inducing attendance at those schools
and promoted the interests of the private or religious institutions which
controlled them.

Article I, section 3, further provides that no law shall prohibit the "free
exercise" of religion, that is, compel individuals to believe and act in a manner
contrary to their individual conscience. The United States Supreme Court has
associated the free exercise of religion with a general freedom from ideological
conformity .

While it appears well-settled that religious belief is accorded absolute
protection against government action, religious conduct is not treated with the
same deference. The U.S. Supreme Court has, for example, upheld the
conviction of a Mormon guilty of bigamy on the grounds that government was
"free to reach actions which were in violation of social duties or subversive of
good order™.
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Speech, Press, Assembly, and Petition

Despite the absolute language of the First Amendment ("Congress shall
make no law...") and of Article I, section 3, of the Hawaiil Constitution ("no law
shall be enacted..."), it has generally been recognized that government may
reasonably regulate the content of expression as well as the conduct or mode of
expression (i.e., its time, place, and manner). With respect to the content of
expression, the United States Supreme Court has excluded from the protection
of the First Amendment obscenity, defamation, fraudulent assertions,
solicitation of crime, subversive advocacy, and "fighting words” which provoke
the person addressed to acts of viclence.

In the case of political speech the content of which enjoys clear
constitutional protection, the government may nonetheless reasonably regulate
its conduct. The rights of free speech and assembly do not permit a street
meeting at rush hour in the middle of Times Square. In this situation, the
importance of public order outweighs the interest of the speaker or speaker's
audience in free expression. Discussion focuses on the following quesiions:

{1) What kind of balance should be struck between the need for
the media tc keep the public informed and the need to protect
the individual against falsehood which does damage to
reputation?

How should the conflict between the need for the media o
keep the public informed and the individusal right of privacy
be resolved?

.
b
~

{(3) What sort of accommodation should be reached between the
public 'right to know"--public access to government
records--and the individual right to prevent disclosure of
certain kinds of information? This subject is also discussed
in The Right of Privacy.

(4)y  Although the media has the right to publish, and the public
has the right to receive, full reports of criminal proceedings,
what measures should be taken to prevent a jury or potential
jury from being improperly influenced by media reports?
Further discussion may be found in The Administration of
Criminal Justice.

(5 Is free expression primarily a means of opening the political

process  to robust debate? If so, should there be a

guaranteed right of access to the media for the purpose of

increasing political dialogue?

N

(63 To what extent does the First Amendment protect nonpolitical
forms of expression such as commercial advertising?

{75 To what extent does the First Amendment protect nonverbal
forms of communication such as gesture or conduct?

()
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(&) To what extent is freedom of expression valued per se as an
incident of individual sutonomy and seif-fulfiliment, thereby
permitting the individual access o pornographic materials?
Additionz! discussion appears in The Right of Privacy.

Possible Approaches

Since the courts have been able to cope with a wide variety of issues
through the original language of the First Amendment, it appears that Article I,
section 3, of the Hawaii Constitution may be left as it stands.

Insofar as the "right to know” is concerned, it might be desirable to
reinforce the importance of Hawali's open records-open meeting statute with a
constitutional provision mandating a right of access to public records. This
same provision might include a complementary right of disclosural privacy, or
disclesural privacy could be left to a general privacy provision. A "right of
participation” such as that found in the Montana Constitution is alsc possible.

A number of First Amendment issues, such as right of access to the
media, obscenity, and newsman's privilege, await resclution by the legislative
process, whether at the state or federal level.

DUE PROCESS, BEQUAL PROTECTION, AND
FREEDOM FROM DISCRIMINATION

Article 1, section 4, of the Hawail Constitution provides that:

No person shall be deprived of life, liberty or property without due
process of law, nor be denied the egual protection of the laws, nor
be denied the enjovment of his c¢ivil rights or be discriminated
against in the exercise thereof because of race, religion, sex or
ancestry.

Since the Fourteenth Amendment of the U.S. Constitution imposes the
guarantees of due process and equal profection upon the states, the Hawail
provision acts merely as a "reaffirmation” of those guarantees. However, it has
added freedom from discrimination on the basis of 4 identifving characteristics,
or so~-called "suspect classifications”: race, religion, sex, and ancesiry.

Due process is understood in 2 senses: procedural and substantive.
Procedural due process requires that before the government takes action which
will affect a person's "life”, "Hberiy", or "property” interest, the person is
entitled to prior notice and an opportunily to be heard before an impartial
tribunal.  Procedural due process has assumed particular importance in recent
vears in the areas of administrative law, criminal law, and creditor’s remedies.
The kind of procedures and type of hearing reqguired are not invariable from
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one situation to another and depend both on the nature of the government
function involved and the private interest affected.

Substantive due process refers to those constituticnal rights which are
either explicitly mentioned in the text of the constitution, e.g., freedom of
speech, or are implied by the constitution as a whole, e.g., the right to
interstate mobility (or right to travel), or may be derived from traditional and
contemporary values, e.g., the right of privacy. These rights are nct absclute
and may be circumscribed when there is an overriding government interest such
as national security. Certain government interference, however, 1is
impermissible regardless of how procedurally fair it may be.

The First Amendment prohibits the government from censoring a
newspaper for political content even if it ceansors all newspapers
equally and even if it affords a full hearing to an editor who
complains that the censor has erved.

With respect to both procedural and substantive due process, the U.S.
Supreme Court has utilized the Due Process Clause of the Fourteenth
Amendment to impose the standards of the federal Bill of Rights on the states.

The only provisions of the first 8§ amendments to the U.S. Constitution
which have not been made applicable to the states are the Second and Third
Amendments, the Fifth Amendment requirement of a grand jury indictment, and
the Seventh Amendment.

Equal Protection

The thrust of the Equal Protection Clause of the Fourteenth Amendment is
to prevent the states from treating people in an arbitrarily different manner
under their laws. The Equal Protection Clause dces not require that everyone
be treated in an equal manner, since all laws involve some degree of differential
treatment {(e.g,. the requirement that one be a certain age before gualifying for
a driver's license). The Equal Protection Clause does reguire, however, that
classifications in a statute have a reasonable basis (e.g., persons under a
certain age are presumed to have neither the physical coerdination nor the
psvchological maturity to drive safelv).

The threshold test of reasonableness under the Equal Protection Clause 15
as follows:

{1}  Did the legislature have a constitutionally permissible purpose
in view when it passed the law in question?

(2) Is the classification used reasonably related fo the purpose of
the law?

This is the test applied to most economic and social regulation, and the U.S.
Supreme Court almost invariably finds the requisite reascnableness.
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But where the legislation distinguishes on the basis of a "suspect
classification”, such as race or allenage, or impinges on & "fundamental right™,
such as the right to vote, the Court relies on the "strict scrutiny” test (and
nearly always invalidates the law):

(1) Did the legislature have a purpose of overriding importance
or "compelling interest” in passing the law?

(2) Were the means chosen necessary to accomplish that purpose
or was there a less drastic alternative?

Where the Equal Protection Clause of the U.S. Constitution has been judicially
interpreted to apply to certain "suspect classifications”, the Hawail Constitution
makes explicit which criteria are "suspect’--race, religicn, sex, and ancestry.

The discussion which follows will address 2 classifications, neither of
which are yet considered suspect under the U.5. Constitition: sex and age.
The former of course has already been denominated suspect under the Hawaii
Constitution.

Although the U.5. Supreme Court has found unconstitutional ceriain laws
which discriminate against women, seX is not quite a suspect classification under
the Fourteenth Amendment and hence the exacting "strict scrutiny” test does
not always apply. The reluctance of the U.S. Supreme Court fo treat it as
suspect and to invalidate most sex-based legislation may be traced to:

(1) The historical purpose of the Fourteenth Amendment to act as
a shield against racial discrimination;

(2) A desire not to pre-empt the state legislatures in their
decision whether or not to ratify the Equal Rights Amendment
{ERA).

Due to the reluctance of the U.S. Supreme Court to declare sex a suspect
classification under the Fourteenth Amendment, it is thought that the elimination
of sex as a permissible factor in determining the legal rights of men and women
depends on the ratification of the national ERA and the addition of an ERA to
state constitutions.

The national ERA, proposed as the Twenty-Seventh Amendment to the
Constitution, reads as follows:

Section 1. Equality of rights under the law shall not be denied
or abridged by the United States or by any State on account of sex.

Section 2. The Congress sheall have the power to enforce, by
appropriate legislation, the provisions of this article.

Section 3. This amendment shall take effect two vears after the
date of ratification.

-]
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As of this writing, 35 states have ratified the national ERA; 16 states including
Hawail have an ERA provision in their constitutions. The Hawai ERA has
already had considerable impact upon legislative revision, in the areas of credit
extension, emplovment, and survivorship benefits, among others.

Arguments advanced in support of the national ERA:

(13 There is the need for a single coherent theory of sexual
equality and consistent nationwide application;

(2) Passage and ratification of ERA can be accomplished by a
campaign of limited duration, and political energy need not be
dissipated in piecemeal reforms of existing laws;

(3) ERA will give a political and psychological boost to legislative
reform;

(4) There 1s need for a concerted attack on sex discrimination,
the effect of which will be felt in aill areas of the law.
Through ERA women will achieve gains in the areas of
property rights, marriage, and divorce, the right to engage
in an occupation, and freedom f{rom discrimination in
employment and education;

The advantages of protective legislation can be extended to
men. For example, with respect to child support and
interspousal support in case of separation and divorce, both
spouses can be made equally liable on the ability-to-pay
principle.

o~
[
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Arguments raised in opposition to ERA:

{1 Existing laws are adeguate to the task of eliminaling sex
discrimination, and oniy need to be properly enforced;

{(2) Rather than add a vague provision to the Constitution, it
would be better to amend existing laws ("specific pills for
specific ilis");

(3) ERA is merely a symbol of equality and one of uncertain
effect;

{4y ERA will have a destructive effect on protective legislation,
especially in the areas of labor and family law;

{5} ERA will have a negative effect on the image of American
motherhood.

Just as efforts to eliminate racial discrimination provided a useful analogy
for the movement against sexual discrimination, sexual equality is supplving an
analogy for the elimination of age-based discrimination, particularly as regards
mandatory retirement. When the U.S. Supreme Court invalidated mandatory

Pl
(O3



FNTRODUCTION AND ARTICLE SUMMARIES

maternity leave and return-to-work rules, on the grounds that individualized
determinations were necessary, it alse threw into doubt mandatory retirement
provisions., The U.S. Supreme Court, however, has declined to view age as a
suspect classification or the right to public employment as fundamental, and has
upheld compulsory retirement as meeting the reascenableness test.

The Hawail Supreme Court has found a violation of equal protection where
there was a provision permitting the continued employment of a post-65
university faculty member, and the facuity member demonstrated superior
competence only to be terminated anyway. The Court nonetheless aliowed that
"the use of a certain age as cut-off point in employment may be justified when
uniformly applied and when used without provision for individual evaluation”.

Numerous arguments have been advanced in favor of mandatory
retirement, including the comparative inefficiency of older workers, the greater
tendency of clder workers towards illness and absenteeism, the need to kKeep the
lines of promotion open, and the administrative costs of individualized
determinations. It is also wmaintained that many workers look forward to
retirement at 65 or even earlier.

Againsi compulsory retirement are considerations of individual competence
and ability to continue work, financial need, and the loss of self-esteem after
forced separation from the work force.

The Hawail legislature, in the context of empioyment, has already
included age among those classifications considered inherently suspect. It is
the stated policy of the legislature in establishing programs on aging to secure
equal opportunity in employment for older persons. Also, employers may not
refuse to hire, pay discriminatory wages to, or discharge an individual on the
basis of age. However, to prohibit mandatory retirement it would appear
necessary to add age to those suspect classifications in Article I, section &, or
to ban forced retirement by statute.

Possible Approaches

The general anti-discriminatory provisions of Article I, section 4, could
be expanded to include political and military rights, or the qualifying adjective
"eivil®  removed, empowering the courts to act against any form of
discrimination .

Article I contains 3 references to sex diserimination: sections 4, 12, and
21. While these provisions are redundant and could be merged, it can be argued
that all should be retained since together they give the principle of sexual
equality an emphasis a single provision would not supply. It is not clear
whether a prohibition against sex discrimination alsc encompasses discrimination
on the basis of sexusal preference or marital status. These might be added as
suspect classifications to Article I, section 4.

Other classifications which might be denominated suspect under section 4
are age and physical or mental handicap.

14
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SEARCHES AND SEIZURES

The Hawaii constitutional provision on searches and seizures as set forth
below is identical to the Fourth Amendment of the United States Constitution
except for the underlined portions below which do not appear in the federal
provision:

Section 5. The right of the people te be secure in their
persons, houses, papers and effects against unreasonable searches,
seizures, and invasions of privacy shall not be violated; and no
warrants shall issue but upon probable cause, supported by cath or
affirmation, and particularly describiang the place to be searched
and the persons or things to be seized or the communications sought

to be intercepted.

The basic purpose of the provisions in the Fourth Amendment of the
United States Constitution is to safeguard the privacy and security of
individuals against arbitrary invasions by government officials. Thus,
reasonable searches are permitted, but unreasonable searches are not
permitted. Generally, except for a few specific situations, warrantiess searches
are considered "per se unreasonable under the Fourth Amendment”. The
rationale is that a neutral and detached magisirate should make the decision fo
allow a search rather than the officer "engaged in the competitive enterprise of
ferreting out crime"” who may have to make a hurried decision, subject only to a
review after the fact by hindsight judgment. This strong preference for search
warrants has led the U.8. Supreme Court tc note that "in a doubtful or marginal
case a search under a warrant may be sustainable where without one it would
fall”.

In order for a search warrant to issue, there must be an affidavit or
complaint that sets forth facts establishing probable cause to believe that the
goods to be seized are in the place to be searched. The warrant must contain a
particular description of both the items to be seized and the place to be
searched which need not be of great exactitude, so long as they are clear
enough that nothing is left to the discretion of the officer executing the search.

Despite the strong preference for warrants, some warrantless searches
are permissible. Even though a warrant is not reguired, however, the search
must still be conducted in a reasonable manner, although what is reasonable may
vary according to the contexi and type of the search. For example, if there is
z walid prior intrusion by the police--to make an arrest or respond 1o an
emergency--the police may lawfully seize incriminating objects falling into thewr
"nlain view". Also, the police may make a warrantiess entry of premises in hot
pursuit of an offender. Similarly, where a valid consent is given, a warrantiess
search may be conducted, even though there is no probable cause for the
search. These examples are nol exhaustive of the important exceptions to the
warrant requirement.

Evidence improperly seized, however, may be excluded at trial under the
exclusionary rule. The basic principle of the exclusionary rule is that evidence
seized in violation of the defendant's constitutional right is not admissible at
trial. As applied to the Fourth Amendment, this would entail the exclusion of

fonand
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evidence seized without a warrant where a warrant was required, as well as any
evidence which is subsequent "fruit” of that unlawful act.

The rule has been justified ¢n 2 main grounds: tfo deter police miscenduct
by removing the incentive to engage in such action, and to preserve the
integrity of the judicial process, by refusing to make the courts a party to the
illegal actions of the police by not allowing the use of the evidence seized. At
present, however, the deterrence rationale has hecome the overriding rationale
for the rule, and the judicial integrity rationale has moved fo a relatively
insignificant position.

Because the exclusion of otherwise valid evidence often leads to the
release of an apparently guilty individual, the courts have generally applied the
rule only to those situaticns where the deterrence effect is greater than the
social cost of excluding probative evidence. Accordingly, a number of excep-
tions te the rule have been developed to prevent the rule from extending
beyond the point of diminishing returns.

For example, knowledge of facts obtained illegally may be used in court if
such knowledge is alsc gained from an independent source. Furthermore,
before a defendant can object to the use of illegally obtained evidence, it is well
established that the defendant must have "standing” to challenge the
constitutional violation. Standing to challenge a Fourth Amendment violation is
granted only to those whose rights are viclated by the search itself, i.e., in
situations where the government unlawfully overheard one's conversation or
where the conversation cccurred on one's premises. A third party whose rights
are not viclated by the search itself has no standing to challenge a violation
even though the evidence may be persconally incriminating.

Opponents of the exclusionary rule have voiced the following criticisms:

{1 Nothing for the innocent; freedom for the guilty. As noted
before, the exclusion of otherwise valid evidence often acts to
free the guilty, while nothing is done for the victims of illegal
but fruitiess searches.

(2) The procedures to exclude evidence delay and confuse the
principal issue at the trial-~the guilt or innocence of the
accused. It is not an appropriate forum for inquiring into
the actions of a third person (the police officer).

P
Gk
o

The rule creates pressures on the police officer to give false
testimony where an obvicusly guilty defendant is seeking to
suppress clear physical evidence of guilt., For the same
reascn, it also creates pressure on the courts to weaken the
rules governing probable cause to make an arvest, in order o
validate the search that followed, and results in making it
easier for the police to arrest in the future.

Those who favor the exclusionary rule but feel that exceptions have
robbed it of its effectiveness alsc have expressed dissatisfaction. The standing
reguirement has been attacked on the ground that it permits the police to
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"ransack, coerce, and illegally seize evidence and information from all but the
intended defendant”. In addition, the independent source doctrine has been
questioned because it allows the police to take illegal shorteuts. Instead of
engaging in the standard procedures, the police could conduct an illegal search
and then justify it by showing that they would have eventually found the
evidence anyway through those procedures.

On the other hand, despite all its apparent shortcomings, the rule may be
the only effective existing deterrent to police misconduct. Furthermore, it is
argued by some that the rule may indeed be performing its function. They
argue there is a greater sense of professicnalism in the police departments and
prosecutor offices, and because the Supreme Court carries much moral weight,
as well as legal force, the police and prosecutors are more inclined to follow
Supreme Court rulings even though there may be ways to circumvent them.
Finally, it is argued that the police do eventually find out, through a slow
filtering process, the kind of conduct that is permissible and the kind of
conduct that is not.

Alternatives

As a federal remedy, the rule is still viable, and the convention may wish
to leave the rule as it presently stands. However, the convention may also wish
to consider, as a matter of state constitutional law, modifications or alternatives
to the rule, in order to correct any deficiencies it may perceive. Alternatively,
the convention may wish fto modify the application of the exclusionary rule or
the rules governing searches and seizures to provide more definitive guidance
for the Hawail Supreme Court in light of its tendency in this area to provide
greater protection for the accused than that afforded by the U.S. Supreme
Court in its interpretation of the U.S. Constitution. Modifications may include
elimination of any one of the exceptions to the exclusionary rule {e.g., the
standing requirement or the independent source doctrine) or strengthening the
warrant requirements where warrantless searches are now permitted. Possible
alternatives to the rule may include the creation of a cause of action for damages
as a result of constitutional vielations, or the creation of a review board or an
ombudsman fo review complaints and make recommendations or take disciplinary
action against the offending officers.

ADMINISTRATION OF CRIMINAL JUSTICE

The investigatory and arrest procedures were discussed in Searches and
Seizures. This subject is addressed to the prosecution of the arrestee who is
guaranteed the following by Article 1.

{1J The right to be free from excessive bail, and the possibility
of release without bail (on "own recognizance"};

(27 The right to a presentment or indictment by a grand jury in
the case of all capital or otherwise infamous crimes;

et
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(3)  The right to a speedy and public trial by an impartial jury;
g

(4) The right fo be free from excessive f[ines and cruel or
unusual punishment;

{5y The right against double jeopardy; and
(6} The privilege of the writ of habeas corpus.

Other rights of the accused, such as the privilege against self-incrimination and
the right to counsel, are covered in Rights and Privileges of the Accused.

Protection from Excessive Bail and Bail as a Matter of Right

The Eighth Amendment of the U.S. Constitution and Article I, section 9,
of the Hawail Constitution provides in part: "Excessive bail shall not be
required....” The purpose of bail is not to punish those "who have not yet had
their day in court". The primary purposes of bail in a criminal case are to
insure the defendant's appearance in court whenever the defendant's presence
is required, to relieve the defendant of imprisonment, and to relieve the state of
the burden of keeping a defendant pending the trial.

The U.S. Supreme Court has interpreted "excessive” bail t¢ mean that
which is "set at a figure higher than an amount reasonably calculated” to insure
the presence of an accused. However, this is not to say that "every defendant
is entitled to such bail as he can provide, but he is entitled to an opportunity to
make it in a reasonable amount”. At the very least, judges passing upon bail
are obligated to deny such relief only for the strongest of reasons.

It is important to note that the U.S. Constitution expressly prohibits only
excessive bail, and most commentatcrs agree that the Eighth Amendment gives
the right tc bail to no one, whether juvenile or adult, despite the argument that
a prohibition against excessive bail is meaningless without a guarantee of "some"”
bail. Alsce, the U.S. Supreme Court has not held the Eighth Amendment right
to be free from excessive bail applicable to the states. Nonetheless, most state
constitutions remedy these gaps: 40 state constitutions create an absolute right
to bail in noncapital cases, and 49 state constitutions prohibit excessive bail.

The controversy concerning bail and other forms of pretrial release has to
do with crime committed by defendants on pretrial release, and may be
summarized by the following 4 questions:

{1}  How sericus is the problem--how much c¢rime is committed by
defendants on pretrial release?

(2) 1Is it possible to identify in advance those defendants who are
dangerous and likely to commit crimes?

{3y Is some form of preventive detention constitutionally
permissible?
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{45 Are there methods other than preventive delention which
might be used to minimize the problem of crime on bail?

Data from the District of Columbia suggest that if the count is made on
the basis of a relatively loose measure, such as rearrests, and is made with
respect to the most serious defendants, as for example, those who have been
indicted, the rate of recidivism tends to be very high. If, on the cother hand,
the count is made on the basis of a siringent measure, such as convictions or
reindictments, and covers a wider group of defendants, such as all felony
arrestees, the rate of recidivism tends to be much lower,

The problem of making sure that one detains all defendants who will
commit crimes is sure to be solved if one is prepared to detain all defendants.
Unless all defendants will commit crimes while on release, however, this method
detzins many persons who will not commit crimes. Unfortunately, predictive
measures have been unimpressive. Some observers, noiing the general lack of
success in parole and probation prediction efforts, where much more extensive
work has been carried out, have been much less hopeful.

Where state constitutions and statutes specifically guarantee to criminal
defendants the right to bail except in capital cases, it has been held that the
doctrine of preventive detention offends such provisions.

Although the Hawail Constitution does not make bail a matter of right in
noncapital cases, that right is given by statute. Significantly, Hawail does not
provide for preventive detention except in cases where illegal infliction of a
wound or other injury may terminate in the death of the person injured.

Even staunch opponents of preventive detention do not deny that there is
some amount of crime being committed by persons on pretrial release and some
attention has been devoied to developing allernative solutions 1o the problem.

One approach is to increase the use of conditional and supervised pretrial
release programs for "high risk" defendants, such as drug abuse counseling
and job placement services. Another approach is to speed up the trial process
and thereby reduce the amount of time that defendanis spend on pretrial
release. A third approach is release on recognizance, which is given explicit
protection under Article I, section 9, of the Hawaii Constitution. Although it is
not known how far own recognizance can be extended into the defendant
population before the rate of nonappearance or the rate of pretrial corime
becomes unacceptable, 15 vears of nationwide experience with release on
recognizance programs have demonstrated that, for a sizeable percentage of
criminal defendants, monetary bail requirements are not necessary to ensure
appearance in court. Indeed, it has been observed that cities with the highest
rates of pretrial release and the highest rates of nonfinancial release did not
have the highest nonappearance rates,

Yet another alternative is conditional release where the conditions may
inciude assumption of responsibility for the defendant by a member of the
community, limitations upon the defendant’s travel, residence, and associations,
and release under a program of supervision, which may require periodic
reporting by the defendant. The danger in conditional release is that the
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judges may overuse conditions to the neglect of straight own recognizance.
Owing to the need to supervise defendants on conditional release, this method of
release is considerably more costly than straight own recognizance.

Possible Approaches

Although Hawaii’s Constitution adopts the excessive bail provision of the
U.S8. Constitution, it does not explicitly provide for an absolue right to bail in
nencapital cases. Article 1, section 8, of the Hawail Constitution in part reads:

Excessive bail shall not be required,.... The court may dispense
with bail if reasonably satisfied that the defendant or witness wilil
appear when directed, except for a defendant charged with an offense
punishable by life imprisonment.

The second sentence of Article I, section 9, was added by the 1968 Hawaii
Constitutional Convention. The reason for the amendment was to reflect the bail
procedure under statutes implementing section 9. Moreover, the amendment
“simply ciarifies the scope with respect to the requirement of bail and would
remove doubts, if any, as tc the discretionary powers of the court in the matter
of bail". Since the amendment permits bail to be dispensed with altogether, a
right to bail in noncapital cases appears to have been assumed by the framers.
Ambiguity remains, however, and could be cured by an explicit right to bail
provision, along the lines of the one which follows:

All persons shall be bailable by sufficient sureties, except for
capital offenses when the proof is evident or the presumption great.

Since Hawaii does not allow capital punishment, the words Ycapital

offenses” might be deleted from the provision above and inerted in lieu thereof,
the words "offenses punishable by imprisonment for life not subject to parocle’.

Presentment or Indictment by Grand Jury

The Hawail constiftutional provision dealing with the grand jury provides:

No person shall be held to answer for a capital or otherwise infamous
crime, unless on a presentment oy indictment of a grand jury, except
in cases arising in the armed forces when in actual service in time
of war oz public danger....

The grand jury has been historically regarded as a bulwark of liberty
because it acted as an independent body and was composed of members of the
community which could interpose its judgment beiween the state and the
individual. [t stood as a shield for the individual from the excesses of an
overly zealous or pelitically motivated prosecutor.
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The grand jury has 2 main functions:

(1} Protective. The grand jury screens the government's case;
and, 1if it finds probable cause to believe the suspect
committed a felony, the suspect is indicted and brought to
trial; if not, the case is dismissed.

(2) Investigatory. The grand jury is alsc to independently
conduct its own investigation. In this way, a grand jury may
initiate investigations where the prosecutor is not zealous
encugh.

As a practical matter, there seems to be little difference between the 2
functions today because of the domination of the grand jury by the prosecutor.
When the grand jury performs its protective function, it simply hears evidence
that was prepared beforehand by the prosecutor. In its investigatory capacity,
the prosecutor does not present evidence but uses the grand jury to uncover it.
In both cases the grand jury hears the testimony of witnesses and sees the
evidence the prosecutor chooses to present concerning the subjects the
prosecutor chooses to pursue. The grand jury does not usually attempt to
independently use its investigatory power.

To perform its functions, the grand jury is granted enormous power.
Perhaps due to its image as an independent protector of individual rights, the
judicial attitude toward it has been one of great deference. As a result, the
grand jury is almost completely unfettered by the procedural rules that apply to
other judicial or quasi-judicial bodies. The witness who is a potential defendant
has no right to the presence of counsel nor generally of the benefits of open,
adversarial procedures.

Because the grand jury carries an aura of impartiality, a grand jury
indictment has a far more serious impact on the accused than the filing of an
information (a formal charge issued by the prosecutor). The defendant may
face a stronger inference of guilt in the minds of the trial jurors, as well as a
stronger stigma of guilt in the community. Further, because the grand jury is
regarded as an accusatory rather than judicial body, the defendant or potential
defendant has few, if any, of the rights during grand jury proceedings that are
accorded a defendant during trial. Thus, in addition to being deprived of the
right to be represented by counsel, the defendant may not testify, present
rebuttal evidence, c¢ross examine witnesses, or even be notified of the
proceedings themselves.

Witnesses and defendants are accorded some safeguards. A defendant has
a right to an indictment from a fair and impartial grand jury, free from undue
influence by the prosecutor. A witness may refuse to answer a question that
infringes on a limited number of priviieged communications, such as those that
fall under the physician-patient privilege or the attorney-client privilege. The
witness' right against self-incrimination is alsc protected, but this right may be
circumvented by a grant of immunity from prosecution for matters to which the
witness testifies. Once that immunity is given, the defendant may not assert
the self-incrimination privilege and is obligated to testify or face punishment for
confempt of court.
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Grand jury proceedings are conducted in secrei. Except for grand jury
deliberations and votes, disclosure of the proceedings may be made to the
prosecutor for use in the performance of the prosecutor's duties. After
indictment, the defendant has a3 right, upon reqguest, to a transcript of that
portion of the proceedings which relate to the offense charged in the
indictment. Buf other information may be released only when so directed by the
court in conjunction with a judicial proceeding or when permitted by the court
at the request of the defendant who has shown that the grand jury proceedings
may justifv dismissal of the indictment.

Despite the belief held by many that the grand jury acis as a check on
prosecutorial excesses and helps to eliminate weak cases (thereby saving time),
critics have asserted that instead of standing between the prosecutor and the
defendant, the grand jury simply “rubber stamps” prosecution requests for
indictments. The grand jury may at one time have Deen an independent body,
they claim, when it was composed of a body of neighbors familiar with the area
under investigation and when, under early common law, the prosecuteor was
barred from the grand jury room and the grand jurors conducted the
examination of witnesses themselves. Today, however, the grand jury is no
longer 3 body of neighbors and the prosecutor is no longer barred from the
room. Instead, the grand jury is now an impersonal body, growing increasingly
dependent on the prosecutor.

Possible Approaches

In almost hall of the states, there is no grand jury requirement. In many
of these states, the prosecutor has the discretion fo initiate a criminal
proceeding by grand jury indictment or by filing an informaticon, but where the
prosecutor does not proceed by indictment, a preliminary hearing is sometimes
required. Other state constitutions provide that the legislature may modifyv or
abolish the grand jury system.

After an extensive study of the grand jury system in Hawaii, the National
Center for State Courts recommended that Hawail's grand jury provision be
deleted from the Constitution. It does not propose that the grand jury system
be aboelished, but it recommends that the grand jury be convened only in
extraordinary cases upon order of the circuif court following a showing of good
cause by the prosecutor. The center recommends that in most cases probable
cause be determined at a preliminary examination by the district court. The
center argues that this will reduce delay, provide a more competent
determination of probable cause, and eliminate many of the problems that stem
from the dependency of the grand jury on the prosecutor, from the secrecy of
the grand jury proceedings, and from the inability of the defendant to be
accompanied by counsel, cross-examine witnesses, or present rebuttal evidence.
Critics of this proposal, however, question the wisdom of tampering with State
Bill of Rights guarantees and whether elimination or sericus mocdification of the
grand jury requirements will lead to & weazkening of other rights.

The investigatory function of the grand jury could be eliminated. No
state seems o have adopted such a measure in their constifutions. As noted
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above, this alternative would foreclose the potential for abuse as seen on the
federal level, wvet it might also severely restrict the prosecutor in the
investigation of c¢rime and official misconduct. The 1878 Constitutional
Conventicn may alsc deem this to be an unnecessary measure, since the
standard of conduct among Hawail's prosecuting attorneys appears high, and
consequently the instances of prosecuterial abuse are rare.

The grand jury could be retained in its present role, but more protection
for defendants and witnesses could be provided. This alternative may include
procedural safeguards at the grand jury proceedings, such as requiring that
the witness be given the right to have counsel present, notice of the
proceedings, adeguate fime to prepare for them, and the right to object to
irrelevant and prying questions. Another possible amendment may include
providing for more grand jury independence. The 1878 C(Constitutional
Convention may wish to consider, however, whether these objectives are better
accomplished through legislation or court rules.

Trial by Jury in Criminal Cases

Article 1, section I, provides in part that:

..[1ln all criminal prosecutions, the accused shall enjoy the right
to & speedy and public trial, by an impartial jury of the district
wherein the crime shail have been committed, which distriect shall
have been previously ascertained by law, or of such other district to
which the prosecution may be removed with the consent of the
accused. ...

This provision is based almost exactly on the Sixth Amendment of the U.S.
Constitution. Because the Sixth Amendment guarantees have been applied to
the states through the due process clause of the Fourteenth Amendment, most,
but not all, aspects of the jury trial are strictly governed by standards set
forth in U.S. Supreme Court interpretations of the Sixth Amendment. Some
issues, such as the size of the jury, have been left to the states, and to state
supreme court interpretations of local constitutions.

The origins of the right to trial by jury date back to the early English
common law. The {frial jury became separate from the grand jury in the first
haif of the fourtesnth century; the jury of 12 and the requirement of a
unanimous verdict also emerged at this time. Although the jury has evolved
over the centuries, the basic arguments in favor of the right to jury trial have
not changed. In Duncan v. Louisiana, the U.S. Bupreme Court gave the
following justifications: (1) the right is “granted 1o criminzl defendants in
order to prevent oppression by the Government” and to give protection "against
unfounded criminal charges™; (2} trial by jury is "an inestimable safeguard
against the corrupt or overzealous prosecutor and against the complaint, biased
or eccentric judge”; (3) the right reflects an "insistence upon community
participation in the delermination of guilt or innocence™.

I
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In Duncan v. Louisiana, the U.S8. Supreme Court bound the states to
afford a defendant an opportunity for jury trial in all criminal cases where the
defendant would have the opportunity in federal court. Despite the seemingly
absolute language of "all criminal prosecutions”, the court has lmited the right
of jury trial to "serious" offenses for which the defendant faces a possible
penalty of 6 months or more imprisonment.

The right to trial includes requirement of a speedy trial which was applied
to the states by the U.S. Supreme Court in Klopfer v. North Carolina. The
rationale behind this guarantee is that if prevents prejudice to the defendant,
whose normal routine has been disrupted by the imposition of criminal charges
and whose ablility to prepare an adequate defense would be undermined by
delay. The right to a speedy trial only emerges when the defendant becomes an
"accused”, through formal indictment or information, or is restrained through
arrest and detention.

The right to a speedy trial is relative, and delay a matter of degree. In
federal courts, the Speedy Trial Act of 1974 provides guidelines for determining
whether the right has been violated. In Hawaii state courts, guidelines are
vrovided by Rule 48(b} of the Hawail Rules of Penal Procedure.

The requirement of a public trial was imposed on the states by the U.S.
Supreme Court in In re Oliver, and has been recognized by the Hawaii Supreme
Court since 1906. "“[A] public trial is a trial at which the public is free to
attend,"” public attendance being an important safeguard of the integrity and
impartiality of the courts. Judges, however, are not prevented from excluding
persons "whose conduct or presence in the courtrooms is such that the orderly,
fair and impartial functions of the courts are affected.”

The right to an "impartial jury” is perhaps the most heavily interpreted
aspect of the jury trial. United States and Hawaii Supreme Court decisions lead
to the conclusion that an "impartial jury” is: (1 one which reflects a fair
cross-section of the community; (2) one from which biased jurcrs have been
removed; and (3) one which has been insulated from highly prejudicial
publicity.

Since 1870, the U.S. Supreme Court has been promoting 2 important
changes in the structure and functioning of the jury: (1) reducing the number
of jurors, as a means of cbtaining efficiency an economy: (2) allowing majority,
instead of unanimous, verdicts, as a means of reducing the time and difficulty
of deliberations. In & series of decisions, the Court has ruled that the
traditions of juries of 12 and unanimous verdicts are not reqguired by the
Constitution. Juries of less than 12 have been approved in state criminal cases,
and in federal civil cases. Less than unzanimous verdicts have been allowed in
state criminal cases (and by implication, in state civil cases) but disallowed for
all federal cases. The Court has yet to decide whether a jury of less than 12
and a majority verdict together would pass constitutional muster,

The Court is of the view that a jury of less than 12 still fulfills the
requirements of a jury: (i) "large enough to promote group deliberation™; (2)
"free from outside attempts at intimidation”™; (3) able to "provide a fair
possibility for obtaining a representative cross-section of the community”.
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However, there is some evidence that smaller juries are less representative, less
reliable (the more jurors, the less random error), and more erratic in their
verdicts. Roughly, the same arguments apply to the question of majority
verdicts.

It is also questionable whether smaller juries save time and money, or at
ieast whether the savings are significant encugh to warrant the change.

A number of states have reduced the size of the jury in civil and
misdemeanor cases, and 8l out of 94 federal districts have adopted 6-person
juries in civil cases. But only 4 states have juries of less than 12 in major
felony cases. The state supreme courts of Alabama, California, and Rhode
Island have interpreted their state constitutions to require a jury of 12.

The debates at the 1950 Constitutional Convention indicate that the
delegates understood the jury to be a jury of 12 and that a criminal defendant
had a right to a unanimous verdict. Court rules, of course, might permit, with
the consent of the defendant, waiver of a jury trial, stipulation to a jury of less
than 1Z, or stipulation to less than a unanimous verdict in all but capital cases.
Even though assumptions about jury size and unanimity are no longer as settled
as they once were, it would appear that Article I, section 1, still presumes the
right to a jury of 12 and a unanimous verdict.

Excessive Fines and Cruel or Unusual Punishment

Prohibitions against the imposition of excessive fines or the infliction of
cruel or unusual punishment limit the power of the legislature and the courts to
impose sentences on those convicted of crimes. Proper sentencing, whether in
the imposition of imprisonment, fine, or a combination of these, seeks to
accomplish the following, often inconsistent, goals: (1) retribution; (2)
rehabilitation of the offender; (3) deterrence, both with respect to the
convicted individual and others who might commit the same offense; {4) isolation
of those who pose a danger to society.

Excessive Fines. Excessive fines are specifically prohibited by nearly all
state constitutions. The Hawali Supreme Court has yet to pass on the question
of what constitutes "excessiveness”. But it has relied on the equal protection
clauses of the United States and Hawali Constiftutions to declare unconstitutional
a statute providing for imprisonment where the person could not afford to pay
the fine. The Hawaili Penal Code is in keeping with this decision, and does not
permit imprisonment where there is an inability fc pay.

Cruel and Unusual Punishment. The Hawail and U.S. Constitutions have
similar provisions prohibiting cruel and unusual punishment. The Hawail
provision reads in part:

Excessive bail shall not be required, nor excessive fines imposed,
nor cruel or unusual punisbment inflicted.

d
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Although the Hawall provision is disjunctive in form (cruel or unusual), and the
Eighth Amendment is conjunctive (cruel and unusual}, the scope of the 2
appears 1o be exactly the same. The Eighth Amendment proiections against
cruel and unusual punishment are also applicable to the states through the due
process clause of the Fourteenth Amendment of the U.S. Constitution. When
the phrase "cruel and unusual”™ punishment was included in the U.S.
Constitution, it was intended primarily with proscribing torturous and barbaric
methods of punishment such as pilloryving, disemboweling, decapitation,
drowning, and guartering. At the present time, however, the Eighth
Amendment is not interpreted in so lmited a fashion, but rather is understood
to reflect contemporary standards of decency and proportionality between
offense and punishment.

Addressing the issue of whether the death penalty violated the Eighth
Amendment protection against cruel and unusual punishment, the U.S. Supreme
Court recently upheld the death pensalty fer murder but struck down the
mposition of that sentence for rape because the penalty was disproportionate to

the ¢rime.

death penalty "does not invariably vicolate the Constitution” nor can its infliction
for the crime of murder be considered cruel and unusual. The Court justified
its decision by pointing out that the framers of the U.8. Constitution were well
aware of the use of the death penalty for murder when the provision was being
drafted. Further, for 2 centuries, the Supreme Court has consistently
acknowledged that the penalty of death for murder was not invalid per se.

More mportantly, the Court believed that the use of the penalty did not
run  contrary to its previous holdings that criminal sanctions must meet
contemporary standards of decency. As evidence, the Court pointed to the
actions of the Congress and 35 states which reenacted capital punishment
legislation during the 4 years preceding the Gregg decision due to an earlier
court decision which caused these states to modify their statutes imposing the
death penalfy.

Explicit in the Gregg decision was the belief that the criminal sanctions
must be proportioned to the crime. When the U.S. Supreme Court reviewed the
use of the death penalty in 1877 for the crime of rape of an adult woman, in
Coker v. Georgia, they declared that the infliction of the death penalty was
unconstitutional stating that although "rape is without z doubt deserving of
sericus punishment...it does not compare with murder, which involves the
unjustified taking of a life". Further, the Court implied that the death penalty
for rape would not meet the ’contemporary standards of decency test" as
Georgia was the only state to permit the death penalty for rape.

As mmportant as the constitutional validity of the death penalty are the
procedures used by the states in deftermining whether the penalty should be
imposed on a particular offender. The U.3. Supreme Court has reguired that
the sentencing authority's discretion, whether judge or jury, be properly
guided and lmited in the matter of whether a human life should be taken or
spared. This may be done "by a carefully drafted statute that ensures the
sentencing authority is given adequate information and guidance™.
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Generally, state statutes have been upheld if the law provides for the
consideration of both mitigating and aggravating circumstances as part of the
death penalty sentencing procedure.

The recent U.S. Supreme Court decisions interpreting the Eighth
Amendment provide the basis for states to decide whether or not to enact death
penaity legislation. For states with similar constitutional provisions or which
rely on federal decisions to construe their own amendment, the infliction of the
death penalty in some instances appears not to be a cruel and unusual
punishment. State laws are subject to the U.S. Supreme Court's constitutional
concerns regarding sentencing procedures. Currently, at least 35 states have
enacted the death penalty legislation and in Hawaii, bills have been introduced
reinstituting capital punishment in both the eighth and ninth legislatures.

The 1968 Hawaii Constitutional Convention specifically addressed the issue
of capital punishment. A floor amendment was offered that would prohibit the
death penalty. The amendment read:

Excessive bail shall not be reguired nor excessive fines imposed, nor
cruel, unusual, or capital punishment inflicted. {(Emphasis added]

Althcugh the motion was defeated, it did not mean that delegates were in
favor of capital punishment. Some of the opponents of the amendment believed
that because state law already abolished the use of that penalty, it was
unnecessary to address the matter.

The few states that mention the death penalty in their constitutions
mention them in a context separate from their cruel and/or unusual punishment
provisions. These either authorize the legislature to enact capital punishment
laws or accord procedural protection to those accused of capital crimes, rather
than making explicit provision for, or abolishment of, the death penalty.

Double Jeopardy

The Fifth Amendment of the U.S5. Constitution, which was made binding
on the siates in 1969, provides that no person shall be "subject for the same
offense to be twice put in jeopardy of life or Hmb". Article I, section 8, of the
Hawaii Constitution has an identical provision, except for the deletion of the
phrase "life and limb" from the end of the passage.

The rationale for the double jeopardy provision i5 that the state, with ils
vastly greater resources, should not be allowed to subject an individual to the
repeated embarrassment, expense, and ocordeal of defending a charge for the
same alleged offense. The individual should not be forced to live in a continual
state of anxiely and insecurity, and the state should not be permitted to
enhance the possibility of convicting an innccent person by repeated
prosecutions.

Once jeopardy atiaches, that is, once the defendant is put fo trial, the
defendant can raise a double jeopardy claim at a second trial even if the first
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trial ended without a final judgment (e.g. a mistrial was declared). However,
the double jeopardy claim cannot be raised where the defendant wins a reversal
upon appeal or in certain unusual situations where the public interest in a fair
trial requires that a mistrial be declared and the defendant be subjected to a
second trial. Where a jury convicts on a lesser charge, the defendant is deemed
to have been acquitted of the higher charge. Accordingly, if the defendant
appeals a conviction and wins a reversal, the second trial must be lmited to the
iower charge.

The doctrine of double jeopardy preohibits not only the relifigation of
criminal offenses, but also includes the relitigation of specific issues already
adjudicated at the first trial. Consequently, where a factual issue that is an
essential element of a second charge was the basis for acquittal of the first
charge, the defendant may not be tried on that second charge. For example, a
defendant who was charged with robbing a wvictim and then acquitted on the
ground that the defendant had not participated in the event could not be tried
for the robbery of the victim'’s companion.

“Jeopardy of life or Iimb" generally refers to criminal prosecutions. It
does not apply 1o proceedings that are remedial and not "essentially c¢riminal” in
nature. Although not usually applicable to civil trials, the doctrine may be
invoked in civil proceedings where the stigma and loss of liberty are similar 1o g
criminal trial.

One area of controversy in the area of double jeopardy is the so-called
"dual sovereign” problem. Under our federal system of government, there are 2
independent sovereigns--the state and federal governments--each responsible
for the enforcement of their own laws. Because there are 2 sets of laws, the
same act may produce 2 offenses. Therefore, each sovereign can choose to
prosecute separately, under its own laws for the same conduct, and the
defendant cannot claim double jeopardy. As a practical matter, however, the
dual sovereign doctrine may not have as serious consequences as some fear, for
the federal government has voluntarily refrained from reprosecution after most
state convictions, and many states including Hawail bar state prosecution after
conviction by the federal government for the same criminal act in many
instances.

Habeas Corpus

Article [, section §, clause 2, of the U.S. Constitution provides:

The Privilege of the Writ of Habeas Corpus shall not be suspended,
unless when in Cases of Rebellion or Invasion the public Safety may
require it.

The main purpese of a prisoner's petition for a writ of habeas corpus is to
gain immediate relief from illegal confinement. The petition tests whether the
prisoner has been deprived of liberty without due process. The clause is not a
limitation upon the states, but only upon the federal government. The clause
carefully lists circumstances which may justify suspension of the privilege of the
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writ. However, the primary issue historically has been who has the power to
suspend. In England, suspension was by parliament. A well-noted suspension
of the writ in America was by President Lincoln in 1861. One authority has said
that the framers of the U.S. Constitution may have consciously omitfed
mentioning which branch of government is authorized to suspend the writ. The
framers may have left the question open for subsequent resolution; or, familiar
with the historical background of the writ, they may have understood the power
of suspension to be a legislative one and therefore failed to indicate the
repository of the power.

One commentator has set forth 3 possible constructions of the clause:

First, it can be read to give exclusive suspension power to Congress.
The location of the habeas corpus clause in article I lends strong
support to this position. However, Congress is often in recess or
adjournment; if an emergency arises which might justifyv suspension
of the writ, it may be cumbersome at the very least to summon
legislaters to Washington to decide if suspension is warranted. At
worst, the emergency may have assumed disastrous proportions before
legislative resolution of the suspension question would be possible.
Manifestly, these factors militate in favor of a second construction
granting exclusively to the executive branch the power {o suspend the
writ. The President can more conveniently and quickiy make the
factual determinations contemplated by the habeas corpus clause.
Convenience and speed, however, can lead to arbitrariness and
oppression if the power of suspensicn is lodged in the President
alone; reposing the suspension power in Congress would provide the
assurance of popular participation in such a grave and sensitive
decision. A third comstruction is that the suspension power is
"concurrent” as between the President and Congress, so that the
President might act in the absence of congressional provision.

The United States Supreme Court never has been faced with the guestion
of specifying who has the power to suspend the writ. History, however, has
shown that in time of war even justices not otherwise prone to condoning severe
restrictions on liberty have supported the executive.

Article I, section 13, of the Hawaili Constitution, drawn up by the 1850
Hawaii Constitutional Convention and unchanged since that time, reads:

The privilege of the writ of habeas corpus shall not be suspended,
uniess when in the cases of rebellion or invasion the public safety
may require it.

The power of suspending the privilege of the writ of habeas corpus,
and the laws or the execution thereof, shall never be exercised
except by the legislature, or by authority derived from it to be
exercised in such particular cases only as the legislature shall
expressly prescribe.

The first sentence is identical with the language of Article I, section 9, of
the U.5. Coenstitution and thus carries with 1l Tederal judicial interpretstions as
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to when a suspension may take place. The second sentence "makes it perfectly
clear that that power [suspension of the writ] resides in the legislature, not in
the executive™.

There has been little controversy over, and not many proposals to
change, this section of the Constitution. Perhaps, the most important question
at present is the availability of habeas corpus relief in the federal courts, under
the U.S. Constitution, to state prisoners. Stone v. Powell, a 1876 U.S.
Supreme Court decision, has severely resiricted the opportunities for state
prisoners to seek redress of Fourth Amendment viclations in federal court.

RIGHTS AND PRIVILEGES OF THE ACCUSED

Privilege Against Self-Incrimination

Article I, section 8, of the Hawali Constitution provides in part:

...nor shall any person be compelled in anv criminal case to be a
witness against himself.

This provision is derived from the Fifth Amendment of the U.S. Constitution,
and its adoption by the 1950 Constitutional Convention was intended to give to
this state the benefit of federal decisions construing the same. It was not
discussed at the 1968 Convention.

The privilege against self-incrimination is found in the constitutions of 48
states. The 2 exceptions are lowa and New Jersey, both of which guarantee the
privilege in statutes. Hawaii also provides for a statutory privilege against
self-incrimination.

Although the Fifth Amendment privilege, or a similar provision,
previously was a part of state law in most jurisdictions, the U.S. constitutional
provision was held binding upon the states in the 1964 cage, Malloy v. Hogan.

The clause "in any criminal case” of Article I, section 8, of the Hawail
Constitution would seem to suggest that compelling an individual to be a witness
against the person’s self is proscribed only at the individual's criminal trial.
The U.S. Supreme Court, however, has held that in order to protect fully the
rights of the accused at trial, the privilege must be extended to certain other
proceedings. These include grand Jjury proceedings, police custedial
interrogations, and even activities outside the criminal process, such as civil
proceedings.

The self-incrimination provision advocated by the Model State Constitution
is not Hlmited to testimony in criminal cases. The privilege would extend to any
kind of hearing where testimony is given and thus comports with recent federal
decisions.

Until recently, a state grant of immunity from state prosecution barred
assertion of the privilege against self-incrimination even though the testimony
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would incriminate the witness under federal law and vice-versa., In the 1864
case, Murphyv v. Waterfront Commission, the U.8. SBupreme Court held that the
privilege mayv be asserted whenever the testimony would incriminate under
either state or federal law. The Court =zlse explained that under an
exclusionary rule, testimony obtained in state proceedings under a grant of
state immunity (and the fruits of that testimony) may not be used in federal
prosecutions, and vice-versa.

There is an imporiant distinciion between Tuse”™ immunity, which
guarantees only that the testimony and evidence obtained by use of the
testimony will not be used, and "transactional” immunity, which serves as an
absolute bar to prosecution of the offenses testified to. In a 1872 case, Kastigar
v. United States, the United States Supreme Court upheld the constifutionality
of a federal use immunity statute. Thus, a witness compelled to testify
subseguently could be prosecuted although nc direct or indirect use of the
witness' compelled testimony could be made. The Court warned, however, that
even though the witness can be prosecuted, incriminalting evidence must he
secured from a legitimate source, wholly independent of the compelled
testimony .

Hawalli statutory Ilaw provides for the more broadly proteciive
transactional immunity. however, no Hawail case to date has addressed this
issue.

As to the meaning of the phrase, "to be a witness", the U.3. Supreme
Court has lmited the privilege to evidence that is {estimonial or communicative
in nature. The privilege offers no protection against compulsion to submit to
fingerprinting, photographing, or measurements, to write or speak for
identification, to appear in court, to stand, to assume a stance, to walk, or to
make a particular gesture.

Certain documents, such as business records, letters, or a diary, may be
testimonial or communicative and can be as Incriminating 2s the spoken word.
The historic function of the privilege has heen to protect a natural individual
from compulsery iIncrimination through the individual's own testimony or
personal records.

The suggestion that private papers were shielded from forced disclosure
first was made in the 1886 case, Boyd v. United States. Since that time, the
Court has held that the Fifth Amendment does not bar production of records not
in defendant’'s possession.

While one decision appears o recognize the ncriminatory effect of seized
decuments, it nevertheless draws a distinction between the methods used to
discover evidence. The Court explains that the Fifth Amendment priviege
covers production of evidence by subpoensa bui not preocurement by seizure.
The Court appears to reason that a lawlul search does not invoelve "compulsion”
because the witness is not forced to aid in the discovery, production, or
authentication of incriminating evidence.

Different standards apply 10 a witness who is 2 ¢criminal defendant and ©
a witness who Is not; even the latter mayv be a "target” wilness suspectsd of
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criminal activity. Where the witness is not a criminal defendant, the U.S.
Supreme Court does not inguire sc¢ closely inte the circumstances under which
the witness waived, or relinquished, the privilege against self-incrimination.

In a 1976 case, Garner v. United States, which involved incriminating
information on an income tax return, the Court held that where an ordinary
witness, one not an accused, answers the guestions of a government official,
the witness' responses conclusively are deemed veoluntary because there is no
inquisitorial process directed against such witness. The Court further held,
however, that a witness may lose the benefit of the privilege without making a
knowing and intelligent waiver. Thus, a witness who is unaware that the
witness can refuse to answer Incriminating questions apparently cannot later
argue for suppression of testimony on the ground that the witness did not
knowingly and intelligently waive the privilege.

A person has the right to assert the privilege and remain silent without
suffering any penalty for such silence. '"Penalty” in this context means the
mposition of any sanction which makes assertion of the privilege "costly” and is
not restricted to a fine or imprisonment.

In eccnomic penalty cases, the threat of being fired or losing government
licenses or contracts for refusal to testify compels a person to self-incriminate.
In a 1973 case, Lefkowitz v. Turley, the Court held that a witness cannot be
forced to execute a wailver of immunity prior to testifying under the threat of
loss of employment. In a 1968 case, however, Gardner v. Broderick, the Court
held that a state employee can be fired for failure to answer questions relating
to the performance of the employee's official duties.

This holding by the Court apparently stands in contrast to the view
expressed in a 1967 case, Spevack v. Klein, where the Court held that a lawyer
who refused to testify at a bar disciplinary proceeding could not be penalized
by disbarment for invoking the privilege. The Court explained that "penalty”
15 not restricted to fine or imprisonment. It means the imposition of any
sanction which exacts a price for the assertion of the Fifth Amendment.

At common law, a confession was required to be voluntary as a matter of
evidence law, and in a (936 case, Brown v. Mississippi, this became a
requirement of due process of law. Initially, the decisions stressed the
unreliability of an involuntary confession, but later cases argued that the due
process prohibifion against use of an involuntary confession rests upon more
than a desire to assure reliability. This prchibition, much lke the privilege
against self-incrimination, rests upon the premise that coercing a person to give
testimonial evidence later used to convict that person of a crime is inconsistent
with the reguired respect for that person's dignity as a human being, whether
or not the evidence is a reliable indicator of guilt.

in a 196l case, Culombe v. Connecticut, the Court held that even in the
absence of force or threats, a statement will be involuntary if, considering the
totality of the circumstances, the defendant's will as to whether or not to
confess was overborne. It is necessary fto consider the pressures upon the
defendant, whether intentionally appled or not, and the defendant's own
subjective characferistics that affect defendant’s ability o resist. This
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requires consideration of characteristics such as age, sex, physical health and
strength, psychological condition, education, and pricr experience with the law.

One aspect of the voluntariness test which might render a confession
involuntary is the promise of some benefit by a perscn in authority. Another
aspect of the voluntariness test, deceit during interrogation, however, might
not render a confession involuntary.

In the landmark 1966 case, Miranda v. Arizona, the U.S. Supreme Court
concluded that the traditional voluntariness test was inadequate to protect those
accused from the subtle danger posed by custodial interrogation. It also was
the first case to hold that the privilege against self-incrimination applied to
police interrogation techniques.

It may be noted that the Miranda requirements are separate and distincet
from the voluntariness rule, although the 2 may overlap, as where both a waiver
of Miranda rights and the statement are challenged as involuntary.

Special problems in applying Miranda involve the concept of “custody”
under Miranda, the right of the police to reapproach the defendant, and the
prohibition against use of illegally obtained statements for impeachment
purposes.

Under the Miranda formulation, "custody" consists of a deprivation of
liberty. Questioning a suspect in a police station, however, need not
necessarily be custodial when the suspect remains "free to leave”. Moreover,
the Court has held that no "custody™ is involved where 2 "special agents” of the
Internal Revenue Service interviewed an individual at the individual's home and
failed to give the Miranda warnings, although their suspicions had focused upon
that person as the suspect in a tax fraud case. The fact that suspicion focused
on the individual is not controliing .

In a 1975 case, Michigan v. Mosley, the U.S. Supreme Court held that
when police seek to question a suspect concerning one crime and the suspect
indicates no desire for a lawyer but refuses to discuss that crime, the police
later may "reapproach” the suspect and ask if the suspect would be willing to
discuss another crime, as long as this is done in a noncoercive manner. The
Court did not resolve the issue whether police may reapproach a defendant and
ask that defendant to reconsider a refusal to talk until a lawyer is present.

Under the Miranda guidelines, if the police failed to give warnings and
obtain & waiver, the prosecution would be barred from using any statements of
the accused, whether inculpatory or exculpatery, either in its case-in-chief or
on cross-examination. A later case, Harris v. New York, appeared (o narrow
the scope of the exclusionary rule by allowing illegally obtained statements to be
admitted f{or impeachment purposes if the defendant chose to testify in
defendant's own defense.

In a 1971 case, State v. Santiago, the Hawaii Supreme Court rejected the
Harris v. New York holding and applied the earlier protections secured by

Miranda. The Hawaii Court ruled that Article I, section 8, of the Hawsii
Constitution made statementis inadmissible under the Miranda rules inadmissible
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for any purpose, including impeachment. At least 3 state supreme courts have
followed the Hawali approach.

Apart from the Miranda guidelines, there is the McNabb-Mallory rule,
which provides that any statement given by a defendant in custody made before
defendant has been taken before a magistrate, as reqguired by Rule 5(a) of the
Federal Rules of Criminal Procedure, is inadmissible if, al the time of the
statement, the delay had become 'unreasonable”. It is notl a constitutional
decision, and is not binding upon the states.

The McNabb-Mallory rule has been modified by a federal statute which
directs that a confession made within 6 hours of arrest or detention be admitted
if found to be voluntary, despite delay in presenting the suspect before a
magistrate,

Hawaii has a prompt arraignment statute which imposes a 48-hour time
limit within which z person arrested must be produced before a magistrate. The
Hawaill Supreme Court, however, appears tc have loosely interpreted the term
"unlawful detention” under theat statute.

Possible Approaches. The convention may wish to consider the following
issues in the area of self-incrimination:

{1}  Whether (fingerprinting and other such identificatory
procedures should be explicitly excluded from the scope of
the privilege against self-incrimination.

(23 Whether certain documents, such as business records,
letters, or a diary, should be explicitly included within the
scope of the privilege, even though in the possession of a
third party.

(3) Whether the Miranda safeguards should be guaranteed to
target witnesses as well as criminal defendants.

{4y Whether penalties, such as loss of employment, should be
specifically prohibited where a person exercises the privilege
against self-incrimination.

The Right to Have Assistance of Counsel

Section 11 of Article I of the Hawail Constitution provides that, "lijn all
criminal prosecutions, the accused shall enjoy the right. . . to have the assistance
of counsel for a defense. The State shall provide counsel for an indigent
defendant charged with an offense punishable by imprisonment for more than
sixty days.”

The first part of this provision was copied verbatim from the Sixth
Amendment of the U 5. Constitution and is thus intended fo give the state the
bepnefit of federal decisions construing the same language. The last sentence
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was added by the 1968 Constitutional Convention to expand the rights granted
under previous U.S. Supreme Court decisions {see below). The right of a
defendant to retain privately the services of counsel in criminal trials has rarely
been a subject of litigation, and the U.S. Supreme Court has characterized the
right as "ungualified". A "necessary corollary” of that right is the right to be
granted a reasonable opportunity to employ and consult with counsel.

Most cases dealing with the right to counsel provision have been centered
around the duty of the state to appoint counsel, al its expeénse, to assist the
indigent defendant. Expansion of the right to counsel in this area beg&n
primarily in 1832 when the U.S. Supreme Court in Powell v. Alabama held that
the Due Process clause of the Fourteenth Amendment required the states ?o
appoint counsel to indigent defendants in certain capital cases. In Gideon v.
Wainwright, the Court held that the states must make appointed counsel
availlable f;o indigent defendants in all criminal cases. Because this right was
thought to apply only to felony prosecutions, the 1568 Constitutional Convention
amended section 1l of the Hawaii Constitution to provide for all indigent
defendants "charged with an offense punishable by imprisonment for more than
sixty days”

In 1972, the U.S. Supreme Court in Argersinger v. Hamlin held that the
right to appomted counsel applied to mézgent defendants even in misdemeanor
cases, where there is a possibility of imprisonment. A defendant not
represented by counsel may not be imprisoned for any length of time. Whether
this right presently extends or will be extended to civil cases that impose
mprisonment or to criminal cases that do not impose imprisonment but impose,
for example, a heavy fine, is not clear. The 1968 Convention did not extend the
right to nonimprisonment cases, possibly out of a concern over the potentisl
costs of providing counsel for so many indigent defendants.

In general, the Sixth Amendment right to counsel "attaches only at or
after the time that adversary judicial proceedings have been initiated” against
the defendant. Tt is this point that marks the commencement of the "criminal
prosecution” to which the guarantees of the Sixth Amendment apply. Once the
adversary judicial proceedings have heen initiated, appointed counsel is
necessary for all those "eritical stages of the criminal proceedings "where
substantial rights of a criminal accused may be affected”" and therefore where
the "guiding hand of counsel” is necessary o protect those rights. Besides at
trial, the right to counsel has been held applicable ¢ such "eritical” stages as
at post indictment lineups and arraignments.

These Teritical stages”, however, include only those Tirial-like"”
confrontations where the defendant is faced with the "intricacies of the law” or
the possibility of being overpowered by a skilled prosecutor. For example, the
taking of fingerprint, hair, clothing. and blood samples from the defendant are
not deemed "critical” where the procedures are standardized and the Xnowledge
of the techniques is sufficiently available so that the government's case can be
adequately challenged during cross-examination at trial and by the presentation
of expert witnesses for the defense.

The Bixth Amendment is not the only constitutional provision that
guarantees a right to appointed counsel. The right may be held necessary to
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protect other constitutional rights or to insure a fair hearing as required by the
Due Process clause of the Fifth and Fourteenth Amendments of the U.S.
Constitution. In addition, it is possible that the right to appointed counsel may
be based, in some contexts, on the Equal Protection clause of the Fouteenth
Amendment,

The right to the assistance of counsel may be waived by the defendant if
it is voluntarily and knowingly made. The accused cannot be "threatened,
tricked, or cajoled" into a waiver. Waiver will not be lightly presumed and a
trial judge must "indulge in every reascnable presumption against waiver’”,
regardless of whether it is made at trial or at some ‘critical” pretrial
proceeding. Furthermore, the record must show that the accused was advised
of the right to counsel {and at no cost if the accused was indigent) but clearly
declined to exercise the right. Finally, the state has the burden of proving
that the defendant voluntarily and intelligently waived counsel.

Although an accused was permitted to waive counsel al pretrial
proceedings, it was not clear until 1975 whether a defendant had a constitutional
right to dispense with counsel at trial and proceed pro se, that is, self-
representation.  For Hawail and the other stafes in the federal Ninth Circuit,
the right to represent oneself was long held to be constitutionally protected,
but this had not been universally accepted.

in 1975, the U.S. Supreme Court in Faretta v. California held that the
right of self-representation is guaranteed by the Sixth Amendment of the U.S.
Constitution. The Court recognized that this decision seemed te be inconsistent
with prior decisions that declared the assistance of counsel to be essential fo
insure a fair triai. For if counsel is necessary to a fair trial, how can a
defendant who preceeds without one be justly convicted? The Court felt,
however, that the founders of the Constitution placed a higher wvalue on the
right of free choice.

As in other contexts, when the pro se defendant waives counsel, the
waiver must be "knowing and intelligent”. Thus, the defendant should be made
aware of fthe nature of the charges and the penaliies invelved, and basic rights
should be discussed. The defendant need not have the skill and experience of a
lawyer in order to make a valid waiver, but "he should be made aware of the
dangers and disadvantages of self-representation, so that the record will
establish that he knows what he is doing and his choice is made with eves
open™.

The right to the assistance of counsel carries with it the guarantee that
such assistance be effective. The right to the effective assistance of counsel is

well,

What constifutes a denial of the effective assistance of counsel is not
entirely clear, since the U.S. Supreme Court has vel to squarely deal with the
issue. Lower courts have asked whether the conduct of counsel was so
inadeguate as to render the trial a "farce” or a "mockery of justice"”, which
generally meant that courts would find that a defendant was denied the effective
assistance of counsel only in the most extreme cases. Although the federal
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Court of Appeals for the Ninth Circuit {which includes Hawaii) still abides by
this permissive standard, the Supreme Court of Hawaii has followed the trend
followed by most of the other federal Courts of Appeals and by many state
courts to adopt s more stringent standard: to be Teffective™, counsel's
assistance must be "within the range of competence demanded of attorneys
criminal cases”. This involves a 2-step process. First, the conduct of the
counsel must be examined to determine whether it appears to be unreasonable.
Second, this conduct, if it seems fo be unreasonable, will be examined further
to determine "whether counsel's action was the result of informed judgment or
constitutionally inadequate preparation”. If counsel's action, viewed as a
whole, appears to be reasonable, or if although appearing t¢ be unreasonable is
the result of an informed judgment, ineffective assistance of counsel will not be
found.

A primary requirement of an effective counsel is that counsel "conduct
careful factual and legal investigations and inquiries with a view to developing
matters of defense in order that he may make informed decisions on his client's
behalf, .. .both at pretrial proceedings...and at trial". This necessarily means
that the defendant's lawyer must be allowed adequaie time to prepare for the
trial, and under certain circumstances, the assistance of an investigator.

A lawyer may represent Z or more defendants at the same time, as long as
there is no conflict of interest between the defendants. Where there is a
conflict of interest, the co-defendants are deemed 1o have been deprived of the
effective assistance of counsel, regardless of whether the defendants can show
prejudice to their cases.

Government or court action may also form the basis for a ciaim that the
defendant was denied effective counsel. For example, gross surreptitious
governmental infiltration ("spying"”) into the legal camp of the defense during or
in preparation of a trial may viclate this right. Court restrictions on the right
of counsel to decide when the defendant would take the stand or which prohibit
counsel from putting the defendant on the stand, or which prohibit counsel from
making a closing summation may be held invalid. Further, a judge's
unwarranted remarks which demean the defendant's counsel in the presence of
the jury may also compromise the defendant’s right to the effective assistance of
counsel.

If a defendant’s conviction can be challenged on the ground of the denial
of the effective assistance of counsel, can a pro se defendant raise a similar
claim? That is, where a conviction can be overturned because the performance
of the defendant's counsel was of such # minimal quality as to deny the
defendant the effective assistance of counsel, can a conviction be similarly
overturned where the performance of a pro se defendant was so incompetent as
to deny the defendant of a similar right? The U.S8. Supreme Court has
indicated that the pro se defendant does not have a right to effective
represenfation, and so, unlike a defendant represented by counsel, a defendant
who proceeds pro se cannot later complain of a viclation of the Sixth Amendment
right to counsel because of "bad tactics, errors of judgment, lack of skill,
mistake, carelessness, incompetence, inexperience, or failure o prepare when
the opportunity was available”. The defendant must therefore choose between
the assistance of counsel, who must meet & minimum compelency standard, and
proceeding pro se, which has no minimum standard at all,
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The appointment of standby counsel for those indigents who choose to
represent themselves has been suggested as a possible solution to many of the
problems posed by pro se representation. Standby counsel can ald the jailed
indigent defendant by making the necessary preparations for a defense (e.g.,
legal research, witness interviews, etc.) that the defendant would be prevented
from doing. Further, standby counsel can help meet the problem of assuring
the pro se defendant of an adequate defense. Instead of a "sink or swm"
approach, the pro se defendant would be able to conduct a more competent
defense with the adwvice and guidance of the standby counsel. The use of
standby counsel has been recommended Dy the American Bar Association,
especially where the trial is long or complicated, or involves multiple
defendants. No court seems to have accepted the view that there is a right to
standby counsel., Many courts, however, commonly appoint such standby
counsel, but only in their discretion.

Possible Approaches. In the area of the right to counsel, the convention
may wish to consider the following issues:

{13 Whether a pro se defendant should have the right to be able
to adequately prepare for trial.

(Z) Whether a right fo standby counsel for indigent pro se
defendants should be guaranteed by the Hawan Constitution.

{3y Whether a pro se defendant is entitled to certain minimum
standards of competency.

{43 Whether the right te counsel should be expanded to other
contexts that involve substantial detriment to the defendant
{e.g., at civil trials where impriscnment is Imposed or at
criminal trials where heavy fines are imposed).

Nature and Cause of the Accusatlion

The Sixth Amendment to the U.5. Constitution and section 11 of Article
of the Hawail Constitution both provide:

in a1l criminal prosecutions, the accused shall enjoy the right...te
be informed of the nature and cause of the accusation;. ..

This provision was adopted by the 1850 Constitutional Convention but was
not discussed at the 1868 Convention., The 1850 drafters state that Article I,
section ll, would "give to this State the benefit of the decisions of the Federal
Courts construing the same language,...." The United States Supreme Court
has not held that this Sixth Amendment right is applicable to the states.

The constitutional right to be informed of the nature and cause of the
accusation is linked to the statutes fixing or declaring the crime. The Hawaii
Supreme Court has held that the accusation must set forth the offense with
clearness and reasonable certainty to apprise the accused of the crime of which
the accused stands charged.

[
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When the accusation is certain, definite, and specific, the accused will be
able to prepare intelligently the accused's defense and will be able to avoid the
risk of double jeopardy.

The Hawaii Supreme Court alsc held that resort to common understanding
and practice as the standard in & penal statute is not prohibited. Moreover,
statutes are not automatically invalidated as vague simply because difficully is
found in determining whether certain marginal offenses fall within their
language.

Right of Confrontation

in all criminal prosecutions, the accused shall enjoy the right...to
be confronted with the witnesses against him....

The above provision is found in the Sixth Amendment of the U.S5.
Constitution and in section I of Article [ of the Hawail Constitution. The Hawail
provision was promulgated by the 1950 Convention but was not discussed at the
1968 Convention.

The Sixth Amendment right of a defendant to be confronted with the
witnesses against defendant was held binding on the states by the U.S.
Supreme Court. The Model State Constitution provides for a right o
confrontation, as do the constitutions of 47 states. The 3 states which do not
have this provision are [dsho, Nevada, and North Dakota. Scholars seem fo
agree that the drafters of the U.8. Constitution intended it as a constitutional
barrier against such flagrant abuses as trial by anonymous accusers.

Where an informant may be the source of information giving an officer
probable cause to arrest defendant, the prosecution is not obligated to revesl
the mformant's identity, because the governments] interest in encouraging
informers outweighs the lkelthood that the information materially will aid the
defendant. But if the informant's testimony is relevant 1o the issue of guilt and
conviction, it appears that the government must reveal the informant's identity
and address necessary to enable defendant to confront the witness.

A defendant who disrupts the courtroom has no absolute right to remain
present and confront witnesses. The right of confrontation reguires only that
the trial judge use reasonable discretion in determining which means o use to
deal with the disruptive defendant.

The general rule concerning out-of-court statements is that if 2 persons
are tried together and one has given a confession that implicates the other, the
confrontation clause bars use of that statement, even with instructions to the
jury to consider it only as going to the guilt of the "confessing” defendant.
Such a statement may be admitfed only if the confessing co-defendant takes the
stand and submits to cross~examination on the reliabilitv of the confession.

The confrontation clause prohibits use of out-of-court statements of
persons not testifying unless the prosecution has made a good-faith effort to
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secure the attendance of the witness at trial and failed, and the defendant has
had an adequate opportunity to subject the witness to sufficient cross-
examination to test the accuracy of the statement. Where out-of-court
statements of persons who testifly are introduced, such prior stalements may be
admitted if defendant had an adequate opporiunity to test the reliability of such
statements by cross-examination at frial, or if the statement was given under
conditions providing reasonable assurances of accuracy, such as at a
preliminary hearing.

The Supreme Court has recognized that due process requires that the
record of the receipt of a guilty plea affirmatively shows that the plea was
intelligent and voluntary. It also must demonstrate that defendant was aware of
defendant's rights at trial and knowingly and intelligently waived them. These
rights include the right to confront witnesses.

Compulsory Process for Obtaining Witnesses

Article 1, section 1, of the Hawsaii Constitution provides:

In all criminal prosecutions the accused shall enjoy the right...to
nave compulscory process for obtaining witnessesg in his favor....

Like the right of confrontation, this provision, derived from the Sixth
Amendment of the U.3. Constitution, appears to have caused little controversy.
Other than Nevada and New York, all states and the Model State Constitution
have a compulsory process provisien in their constitutions.

Hawaili's constitutional provision on compulsory process has been
implemented by a statutery guarantee of compulsory process and a court rule
providing substantially the same. The Hawail Supreme Court has held that a
witness violating an order excluding witnesses from the courtroom still should
be allowed to testify to guarantee an accused’s constitutional right to
compulsory process for obtaining witnesses.

Companion and counterpart to the Sixth Amendment right of
confrontation, the defendant's right of compulsory process differs in one
significant respect. The confrontation clause is designed to restrain the
prosecution by regulating the procedures by which it presents its case against
the accused. Compulsory process, on the other hand, provides defendant with
affirmative aid in presenting defendant’s defense.

RIGHT OF PRIVACY

The development of a constitutional right of privacy by the U.S. Supreme
Court began with the decision Griswold v. Connecticut. There the Supreme
Court invalidated a state statute which prohibited the use of contraceptives by
married couples. In subsequent decisions, a right of privacy, or "zone of
privacy”, has been gradually expanded to encompass 3 general types of
interests:
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(1)  The right of an individual to be free in private affairs from
governmental surveillance and intrusion.

{2) The right of an individual to avoid disclosure of personal
matters.

(3) The right of an individual to be independent in making
certain types of important decisions in matters relating to
marriage, procreation, contraception, family relationships,
and child-rearing and education.

The first interest associated with the right of privacy--protection from
government infrusion--is the subject of the Fourth Amendment. The
government may not invade one's home, office, automobile, person, or effects
without a warrant or a determination of probable cause that criminal activity is
afoot.

To a certain degree, privacy is a function of being at home, and certain
activities are permissible in the home which would be impermissible elsewhere.
For example, the possession and viewing of obscene materials in the home has
been protected by the U.S. Supreme Court simply because the individual was at
home. No penumbra of privacy, however, surrounds obscene materials outside
the home, or the viewer when going to a local theater to watch a film with other
consenting adults.

The idea of the home as a special locus of privacy immune to government
intrusion is difficult to reconcile with other decisions of the Supreme Court
which speak of privacy as inhering in people rather than places. In Katz v.
United States, the criminal defendant complained that evidence against him had
been obtained by the use of a "bugging" device attached to the outside of a
public telephone booth. The Court upheld the contention that “reasonable
expectation of privacy" had been violated.

The second interest associated with the right of privacy--the right of an
individual to avoid disclosure of personal matters--grew out of a concern with
the gossip-mongering of vellow journalism. The conflict between freedom of the
press and an individual's desire to avoid the public eye is still present and is
discussed in greater detail under First Amendment Freedoms.

But, in recent years, informational, or disclosural, privacy has taken on
another dimension--maintaining control over the flow of personal information to
the government. With the growth of government regulation and services, there
is more occasion for the government to request information. With rapid
advances in computer science, there is greater ease in acquisition, retention,
and interagency transfer of information. If left unregulated, information-
handling can lead to abuse: improper dissemination, for example, may result in
the denial of employment or promotion if the information is given to somecne who
does not have a legitimate need for it, or if the information is released in
incomplete or erronecus form.

Just as the protection of privacy has become increasingly important, the
right of access to information held by the government has also becoms
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necessary. DBoth are a consequence of the fact that government operations are
numercus, complex, and in many instances removed {rom public scrufiny. An
inevitable conflict arises between the individual's right of disclosural privacy
and the right of public and press to have access to governmental information.

On the whole, courts have found no constitutional infringement of privacy
when personal information is gathered by the government for a valid purpose.
The collection and retention of even highly sensitive health and medical records
has been permitted where the state has demonsirated a strong need. However,
courts are receptive to Vprivacy'” arguments as to the assurance of
confidentiality .

Courts have alsc been reluctant to find a right of disclosural privacy
where an individual has been suspected of invelvement in crime {or has been
convicted), or in situations where the information is a matter of public record.

The third aspect of the right of privacy is personal autonomy in matters
involving family life and procreation. After Griswold, the Supreme Court next
had occasion to address this question in Eisenstadt v. Baird. In that case, the
Court invalidated a law prohibiting the distribution of contraceptives (o
unmarried persons.

In Roe v. Wade, the Court continued to emphasize the individual's right
to make important decisions concerning procreation, even cutside the socially
approved context of marriage. In Roe, the Court upheld the right of a
pregnant woman, in consultation with her physician, to undergo an elective
abortion during the first trimester of pregnancy. After the first trimester,
however, the stale's interesi in maternal health would justify regulation of
where and by whom an agbortion could be performed. Also, after the point of
viability {(24-28 weeks after conception), the state's interest in the "polential
iife” of the fetus would permit prohibition of abortion except to save the life or
health of the mother.

After Roe, the trend of Supreme Court decisions has been to invalidate
laws or regulations which impede free choice in matters of procreation. On the
other hand, the Court has not reguired the state fo subsidize the fundamental
right of choice in the bearing of children.

After the (868 Constitutional Convention, Article [, section 5, was
amended to include the underscored phrases:

The right of the people to be secure in their persons, houges, papers
and effects against unveasonable searches, seizures, apd invasions
of privacy shall not be viclated; and no warrants shall issue but
tipon  probable  cause, supported by ocath or affirmation, and
particulariy describing the place to be searched and the persons or
things to be seized or the communications sought teo be intercepted.

Irn the debates of the commities of the whole, Tinvasions of privacy’™ was
discussed mainly in the context of wiretapping and electronic surveillance, along
with "or the communications sought to be intercepted”™. However, Report No. 55
sgemed to take a broader view of its applicability:
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The proposed amendment is intended to include protection against
indiscriminate wiretapping as well as undue government inquiry into
and regulation of those areas of a person's life which are defined as
necessary to insure "man's individuality and human dignity"

In interpreting this provision, the Hawaii Supreme Court has yet to
definitely commit itself to either the narrow or broad view. Part of the
explanation may lie in the fact that the "privacy" cases which have come before
the Hawaii Supreme Court have been both different and less varied than those
handled by the United States Supreme Court. The vast majority of cases have
involved either warrantless searches or possession of marijuana for personal
use.

Although the Hawaili Supreme Court has asserted that "invasions of
privacy" was added to the constitution specifically to protect against
wiretapping and electronic surveillance, it has on other occasions acknowledged
that the provision was not so limited in effect, merely by considering “"privacy”
claims in other situations. The Hawaii Supreme Court has suggested that it
might adopt a more expansive interpretation of the right of privacy-~
encompassing the possession of marijuana--if Hawaii's Cfmstitutmnai provision
were, like Alaska's, unitary and distinct.

As yet, individual autonomy in matters of family and procreation has not
been enlarged into a general freedom to choose one’s life~style, where life-style
is the "capacity to craft one's intimate, personal existence in the manner one
sees fit". Where the Supreme Court has sustained individual choice of life-
style, it has been, on the whole, in the context of traditional, socially accepted
modes of behavior.

For example, the freedom of related individuals to live communally, as an
extended family, was upheld in Moore v. East Cleveland. A group of unrelated
individuals does not have this right; according to Village of Belle Terre v.
Boraas, a community may exclude such groups as detrimental to its peace and
quiet.

In the area of consensual sexual conduct, the Supreme Court has
sustained the constitutionality of sodomy statutes as appHled tc homosexuals.
The issue has not been raised in Hawail since all forms of consensual sexual
behavior are left unregulated.

in the context of pelitical protest, the Supreme Court has recognized
choices in the area of dress as constituting "symbolic speech", deserving of
First Amendment protection. But, ocutside of the political context, the Supreme
Court has not acknowledged a fundamental freedom of choice with respect to
personal appearance.

With respect to the possession and use of marijuana, the Supreme Court
has yet to make a definite statement. It has hinted that it would defer to
legislative judgment, and give a presumption of constitutionality to statutes
restricting the use of marijuana. However, where 3 state constitution includes a
right of privacy, a state supreme court could uphold the individual right to
possess marijuana for personal use.

I
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The Supreme Court has alse yet to rule on the so-called "right to die”
The right of privacy. with its emphasis on independent decision-making and
human dignity, has provided a rationale for the termination of medical treatment
in cases involving progressive, debilitating illness or imminent death. This
argument was accepted by the New Jersey Supreme Court in the celebrated case
of In re Quinlan.

At present, 8 states in addition to Hawail provide for a right of privacy.
In 3 states, the right is, as in Hawaii, enumerated in the provision which covers
searches and seizures. In one state, it is enumerated in the opening section on
inalienable rights (comparable to Hawail Constitution, Article I, section 2). In
the remaining 4 states, the right of privacy is & separate provision.

Since the right of privacy has already been considerably defined by the
judiciary, and is one of the major new concepts in constitutional law, it may be
imporiant to dignify the right by giving it separate treatment. The Alaska pro-
vision is particularly noteworthy in that it not only recognizes the right but also
mandates the legisiature to further develop it.

The right of the peonle to privacy is recognized and shall not be
infringed. The legislature shall implement this section.

Argumenis For and Against a Separate Right of Privacy in
the Hawail Constitution

Pro

(1 An essential purpose of the Bill of Rights is toc create
sanctuaries of individual behavior free from unwarranted
governmental interference. A separate right of privacy
would be consonant with this purpose.

(2)  General constitutional protection of privacy would encourage
the courts to interpret existing statutes and regulations that
affect privacy with greater sensitivity to the individual's
interest. Present statutes regulating information-handling
for example show some but not enough consideration for
privacy interests.

(3 A constitutional provision would give the courts a broad
mandate to develop the right through case law. Judicial
definition of the contours of the right of privacy would be as
comprehensive and effective as a right enacted by the
legisiature .

(1) A constitutional provision might generate the assunmption that
the government should exercise its power up to the limits of
the individual's right fo resist.
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{2y A right of privacy tied to a constitutional provision is
inherently inflexible and difficult t¢ change.

{3} The judicial development of a right of privacy would be
Iimited by the individual litigation centext, by the types of
cases which happened to come before the court. [This is
already apparent in Hawail case law interpreting Article I,
section 5.] A  more comprehensive approach by the
legislature is necessary.

THE INDIGENT AND THE RIGHT TO GOVERNMENT SERVICES

American rights have been historically rooted in negative claims against
government restrictions or interference with respect to civil and political
liberties. The Bill of Rights has lmited the power of government tc act
arbitrarily or even to act at all through such guarantees as free speech, free
press, and religious liberties. In recent years, the traditional conception of
rights as encompassing only restraints upon governmental action has been
challenged because of 2 significant developments: {1y the affirmative
involvement of government in the provision of services that promote a person's
economic security and well-being; and (2) the increased use of government
regulation designed to inhibit access to these services.

Through a growing range of stafutory enactments, states, aided by the
federal government have increasingly become vested with the responsibility of
providing needed services to the less fortunate. These services generally
include basic necessities like income assistance, medical care, education,
emplovment, and housing.

Acceptance of government's role as a provider of such services 1s due to
the belief that these services are vital to the livelihood of economically deprived
segments of our society. It is now widely recognized that the inability to
independently obtain these necessities is often the result of social rather than
individual circumstances.

it is the recognition of such factors that has generated public discussion
about the possibilities of including positive siatements concerning economic and
social rights in a constitution. Unlike the traditionsl rights enumerated i a
constitution, they are positive rights because they are a claim upon rather than
against government.

Past discussions concerning the inclusion of positive rights were mainly
concerned with the appropriateness of including a complex economic issue In the
constitution. When attempts were made in the 1968 Constitutional Convention o
provide a right to economic security, several delegates expressed the opinion
that the task of creating such guarantees belong to the legislature. Annual
legislative sessions made them better equipped to determine the level of aid that
the state was capable of offering and the manner in which it should be
provided. Those supporting an economic security right believed that its
inciusion would demonsirate Hawaill's concern for the indigent, and prohibit the
state from providing assistance that is below the minimum standard of Hving.
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The amendment was defeated primarily because there seemed to be no
urgency for the inclusion of such economic rights in the Hawaii Constitution. It
was pointed out that levels of payment were increasing, and at that time, the
federal government had made a substantial commitment to the poor through the
"War on Poverty". But since the 1968 Constitutional Convention, many states
and local governments have become concerned with the perils brought by
population growth and its corresponding effect on government-sponsored
services. A number of laws have been implemented to control growth including
Hmiting access to these services.

In Hawall, where the state offers many of the services of municipal
governments, overpopulation and its correlative burden on state services have
been identified as one of the most important and pressing problems. Long-
range plans are being developed to provide some control over the state’s birth
rate and for dispersing the population throughout the state. Another factor,
in-migration, has received more immediate attention. It now contributes more to
the overpopulation problem than resident births. One of the methods tried to
help deter newcomers from settling is a one-vear residency requirement enacted
in Hawall in 1977 as a condition for employment in the public sector.

Current efforts to safeguard the poor's access to services have been
primarily accomplished under the Fourteenth Amendment of the U.S.
Constitution. Under the Due Process clause, the emphasis has been to assure
that the indigent received adequate and fair treatment in the receipt of
services. For example, should a state find that an indigent is no longer eligible
for welfare benefits, the indigent's right to due process is violated if benefits
are terminated prior to holding an evidentiary hearing to determine if such
action is warranted.

The equal protection standard has been used primarily when a
fundamental right is wviolated or if a law or government pr‘actice creates a
suspect classification. The fundamental right issue was involved in Harper v.
Board of Elections where the right to vote was contingent upon the payment of a
poll tax. a condition the Court said was unconstitutional. Laws which seek to
exclude certain segments of the society from participating in welfare programs
are an unconstitutional classification regarding that segment unless the state
shows a compelling state interest. Thus, laws denying welfare benefits to aliens
and illegitimate children have been declared unconstitutional in the absence of a
compelling stafe interest.

The equal protection standard has more recently been intertwined with
another fundamental right: the right to travel. The freedom to move and settle
in a place of one's own choosing without interference has long been recognized
and protected in the United States. Although the U.8. Constitution has no
provision which explicitly deals with a person's right to interstate travel,
Article 4 of the Articles of Confederation expressly provided that people of each
state shall have free ingress and egress o and from any other state.
Throughout the years, a number of U.S. constitutional provisions have been
cited as a basis for the right.

The involvement of the right to travel with the equal protection clause is
primarily due to the state's use of durational residency requirements for certain
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services. In the 1969 case of Shapiro v. Thompson, the Court held that the
denial of welfare benefits fo persons who had not met a one-year residency
requirement was an unconstitutional penalty on a nonresident who had exercised
the fundamental right to travel. The Court stated that the equal protection
standard must be used because the law crested 2 classes: those who reside in
the state for more than a year and are eligible for benefits; and those who have
resided for less than a year and do not gualify for such benefits. The Court
mandated that the state must show that the continuance of the class is necessary
to promote a compelling state interest, a burden that the Court felt that the
state failed to sustain.

Uniike previcus cases involving the right to travel, Shapirce signaled the
U.5. Supreme Court's willingness to strike down laws which indirectly impinge
that right. Along similar reasoning, durational residency requirements were
struck down for voting and for the right of an indigent to receive free local
government-sponsored medical care in Memorial Hospital v. Maricopa County.

The U.S. Supreme Court's holdings in these 3 cases do not appear to
completely invalidate the use of durational residency requirements. In Shapiro,
the Court stated that its holdings against durational residency requirements for
welfare could not be used to imply the unconstitutionality of waiting periods or
residency requirements for other services. In 1975, the Court upheld a state
law requiring one-year residency as a condition for obtaining a divorce decree.
Similarly, the Court upheld a state's interest in charging higher tuition rates
for nonresidents in a state university system.. The Court also noted a
distinction between waiting periods and continuing residency laws and has
upheld the latter. In McCarthy v. Philadelphia Civil Service Commission, a
municipal regulation requiring city employvees to be residents was held to be
constitutional and not in violation of a person’s right of interstate travel.

In Hawaii, there are 3 significant sources relating to the use of durational
requirements. The Hawail Supreme Court in 1972 declared constitutionally valid
a statute which prohibited granting a divorce decree uniess s person was
domiciled or physically present within the state for one year before making an
application.

In that same year, the Hawail court also struck down a 3~year residency
requirement for public employment because the law c¢reated an arbitrary
classification without a rational relationship to a person's capabilities of
performing the task and the law operated irrationally without reference to a
legitimate state objective. Finally, an attorney general's cpinion stated that a
90-day durational requirement for abortion in Hawail was invald.

In Maricopa County, the Court's decision to declare a durational
requirement for free nonemergency medical care unconstitutional seemed to rely
more on the fact that a fundamental service was involved rather than the right
to travel. Legal commentators have suggested that this may have signaled the
Court’s recognition that basic necessities of life lke medical care are
fundamental rights protected by the Fourteenth Amendment.

The creation of a fundamental right to "basic" services, however, has
consistentiy been repudiated by the U.5. Supreme Court. It refrained from
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finding a2 fundamental right to either housing or welfare in Lindsey v. Normet
and in Dandridge v. Williams. In Dandridge, the U.S. Supreme Court upheid a
Maryland law placing a limit on the amount of welfare payments available
regardless of family size. The Court acknowledged the state’s power in the area
of economic and social regulation by approving the 2 legislative purposes for the
law--encouragement of employment and avoidance of adverse income
discrepancies between weifare families and families of the working poor.

Two other cases have also had a bearing on the relevance of an indigent's
inability to afford or command needed services. In San Antonic Independent
Schocl District v. Redriguez, the Court refused te find that the state's system
of scheocl flnancing based on property tax deprived students in districts with
low tax rates of equal protection. In Maher v. Roe, the Court upheld state
regulation limiting public subsidies to those abortions that are “medically

necessary’.

In these cases, the Court places the responsibility for such rights with
the appropriate legislative bodies. The recognition that these rights are
properly the concern of legislative authority rather than the judiciary receive
seme support in this statement about the prospect of the judiciary guaranteeing
a right to welfare:

Courts simply have no reliable way to calculate whether welfare
benefits ultimately encourage or diminish effort on the part of a
recipient, oy how much higher welfare levels and broader eligibility
standards depress the incentives of other relatively disadvantaged
persons to find jobs and seek training, or whether and when
cumiiiative redistributive effects iessen the productivity of those
in professional and business leadership wupon whose drive and
creativity the ichs and well-being of many others may depend,...

The addition of such rights to the state constifution may be appropriate
only if the legislature has the authority to provide the manner in which the
right can be asserted. While there are no state constitutions which provide
such positive rights, the amendment for economic security presented in the 1968
Constitutional Convention may serve as a model:

The rights of the people to economic security, sufficient to live in
dignity, shall =not be wiclated. The legislature shall provide

protection against the loss or inadeguacy of income and otherwise
implement this section.

MISCELLANEOUS PROVISIONS

Trial by Jury in Civil Cases

Article I, section 10, of the Hawail Constitution provides that:

in suits at common law where the value in controversy shall exceed
one hundred dollars, the right of trial by jury shall be preserved,
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The legislature may provide for a verdict by not less than three-
fourths of the members of the jury.

This provision is derived from the Seventh Amendment of the U.S. Constitution,
one of the few of the first 8 amendments which are not binding on the states.
The right of trial by jury in civil cases is seen to be less important than the
corresponding right in criminal cases, and consequently, the U.S. Supreme
Court has not seen fit to impose minimal federal standards in the civil area.
Nonetheless, in Hawaii, because the state constitution and rules of procedure
are patterned closely after their federal counterparts, the Hawaill Supreme Court
would find U.S. Supreme Court interpretations of the Seventh Amendment and
the federal rules of procedure highly persuasive.

One difference between the Seventh Amendment and Article I, section 10,
invelves the amount in controversy. Where the former requires a minimum
amount of $20, the latter has raised the figure to $106. At the 1950
Constitutional Convention this figure was decided upon because a one-day jury
trial cost the state at least that much. Although the convention wished to
reduce the availability of jury trial, it considered and rejected a minimum of
$500. As a matter of practice, it would appear that all or nearly all jury trials
involve an amount well in excess of either figure.

The right of jury trial in civil cases is limited to suits “at common law”,
and does not extend to "equitable” proceedings such as divorce, adoption,
guardianship, or probate. But in a case Involving both legal and equitable
issues, the right to a jury trial on the legal issues is preserved.

Where the right to trial by jury in & criminal case can only be walved
(i.e. relinquished) by the defendant with the approval of the Court, a party in
a civil sult may lose the right to trial by jury simply by failing to ask for one
within the applicable time limit.

Another difference between the Seventh Amendment and Articie I, section
10, is that the latter expressly permits the legisiature to provide for less than
unanimous verdicts. The legislature has implemented this provision by allowing
a wverdict to be returned when five-sixths of the jurors agree. This is in
keeping with a trend cbserved by more than half the states, permitiing majority
verdicts in civil cases. Under the Hawail Rules of Civil Procedure, the parties
may stipulate to a majority of less than five-sixths.

The controversy surrounding juries of less than 12 has of course involved
civil, as well as criminal, cases. A discussion of the arguments for and against
smaller juries can be found in the Administration of Criminal Justice. The 6-
person jury is now the rule rather than the exception in federal civil cases.
Hawaii state court juries are usually juries of 12, even though both the criminal
and civil rules of procedure permit stipulation toe a number less than 1Z.

A study of the trial jury in Hawaii has recommended that the right to jury
trial in civil cases not be changed, e.g., by eliminating the right in certain
types of cases. Civil jury trials here are relatively infreguent; a relatively
small saving would be achieved by limiting the right; there is a lack of interest
in changing the right by judges and jurors. The study zalso recommends that
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the size of the jury in civil cases not be compulsorily reduced. 1If it is reduced,
a jury of 8 could be tried on an experimental basis and the majority verdict by
five-sixths retained.

Imprisonment for Debt

Article 1, section 17, of the Hawaii Constitution, promulgated by the 1850
Hawaii Constitutional Convention and unchanged since that time, provides:

There shall be no impriscnment for debt.

The 1850 framers explicitly interpreted this provision as applying only to
contract obligations and not to nonpayment of fines and penalties imposed for
the violation of law.

Although the U.3. Constitufion does not have any provision which
prohibits imprisonment for debt, all but I3 state constitutions contain provisions
which, although varying in terminology and application, prohibit imprisonment
for debt. The United States Supreme Courit has recognized the power of the
state to abolish imprisonment for debt.

The Hawaii Supreme Court never has been faced with the gquestion of what
is a debt within the meaning of Article I, section 17, of the Hawaii Constitution.
Judicial construction nationwide, however, appears to indicate that debt within
such a constitutional provision arises exclusively out of the power to contract.

The consensus appears to be that constitutional guarantees against
imprisonment for debt have as their purpose the prevention of the useless and
often cruel punishment of persons who, having honestly become indebted to
another, are unable to pay as they undertook and promised.

In 8 state constitutions besides Hawaii's, the power of the state to abolish
imprisonment for debt altogether is absoluie and contains within its terms no
exceptions. California’s Constitution expressly includes within its bar on
imprisonment for debt tortious acts and peacetime militia fines, and thus appears
to be broader in scope than Hawail's.

Although the Hawaii Supreme Court has yet to decide the scope of the
constitutional guarantee against imprisonment for debt, it did rule in an 1835
case that under constitutional guarantees of the Republic of Hawail imprisonment
for debt is barred where no fraud or crime is alleged. In 17 state constitutions
the exception for cases of fraud as a ground of imprisonment is express. In
Georgia and Tennessee, where the constitutional preohibition against
imprisonment for debt is absolute, at least one state supreme courl opinion in
each state has excepted cases of fraud from the bar on imprisonment for debt.
Five other state constitutions prohibit imprisonment for debt unless there is a
"strong presumption’ of fraud.

Some courts have construed constitutional provisions proscribing
imprisonment for debl as excepting cases invoiving nonpayment of taxes. Upon
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the view that the penalty of imprisonment for nonpayment of taxes or license
fees upon occupations, privileges, and similar activities is imposed, not for
refusal or inability to pay the tax, but for viclation of a duty imposed upon the
taxpayer by law, the courts in some cases have held that statutes, ordinances,
and other regulations imposing such taxes or license fees lawfully may authorize
the imprisonment of those who fail to pay.

The 1950 Hawaii delegates resolved in floor debate that contempt
proceedings to enforce alimony payments were not intended to be covered by
Article I, section 17, of the Hawai Constitution, and thus followed the lead of
every state court except Missouri's at that time.

Possible Approaches. The constitutional convention may wish to review
various constructions of the scope and application of the freedom from
imprisonment for debt guarantee.

(1) Article I, section 17, of the Hawaii Constitution prohibiting
mprisonment for debt appears to apply to contract obligations
and not to nonpayment of fines and penalties imposed for the
viclation of law. The constitutional convention may wish to
make this restriction express, as Missouri and Oklahoma have
done,

(2) The constitutional convention also may wish to explore the
question of contempt proceedings to enforce alimony payments
as a possible express exception to Article I, section 17.

{(3)  Constitutional revision in addition may focus on the question
of broadening Article I, section 17, to include tortiocus
conduct and peacetime militia fines within the proscription on
imprisonment for debt. Article I, section 10, of the California
Constitution explicitly includes these 2 areas within its bar on
imprisonment for debt.

{4} Constifutional revision may center too on the issue of
excluding fraudulent conduct from the protections of the bar
on imprisonment for debt. Seventeen states already have
written that exception into their constitutions and 5 other
state constitutions have made exception for a "strong
presumption” of fraud.

(5} Finally, the constitutional convention may wish to debate the
question of whether the protection of Article I, section 17,
excludes imprisonment for nonpayment of taxes. The
generally held view appears to be that “debt” under
constitutional provisions barring imprisonment for debt limits
debts to thase founded upon or arising out of contract,
excluding taxes.
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Eminent Domain

The Fifth Amendment provides in part:

...nor shall private property be taken for public use without just
compensation.

The United States Supreme Court held in 1837 that the Fifth Amendment
restraint on the power of eminent domain is deemed Incorporated by the
Fourteenth Amendment due process clause, and hence is a lmitation on the
states as well as the federal government. The typical provision, found in every
state constitution except North Carolina's, provides that private property
cannot be taken for public use without making just compensation.

In the usual case of the exercise of the power of eminent domain, the
government institutes proceedings against the landowner for the purpose of
paying the landowner just compensation for the taking of property. This
procedure is known as condemnation. Typically, the only issue to be decided
by the court in a condemnation proceeding is the amount of compensation
required. Generally, just compensation is measured by the fair market value of
the land taken as enhanced by the improvements and fixtures attached to the
particular parcel.

Eminent domain, which involves the taking of property needed for public
use, should be distinguished from an exercise of the police power, which
involves the regulation of property to prevent an owner from using the property
in a manner that is detrimental to the public interest.

In the mid-1800"s it was recognized that exercise of the eminent domain
power resulted In indirect or consequential losses not contemplated by the
market wvalue formula. A taking for a public use freqguently produced
noncompensable losses of goodwill, interruption of business, removal expenses,
and injuries to adjoining property no part of which was sought to be acquired.
Finally, in 1870, a constitutional amendment was adopted in Iilincis providing
that private property should be neither taken nor damaged for public use
without compensation. Today, 26 state constitulions require just compensation
when property is taken or damaged for a public use. However, the U6 states
which have the damage clause in their constitutions vary on the standards
emploved to determine what specific types of injuries require compensation.

A few courts have defined "damaged" to include those injuries which
would have been actionable at common law were the damaging act done by a
nrivate individual. This definition involves compensation for damage resulting
from those negligent acts or nuisances attributable to a sovereign. This
standard, however, is hard fc apply. First of all, few public improvements
which damage adjoining land have been the subject of litigation. Cases have not
come up frequently enocugh to have settled the guestion whether such public
acts would constifute an actionable injury at common law. Second, some of the
injuries f{rom public improvements which cause the greatest hardship to
individuals would not be actionable at common law.
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Common law liability undoubtedly is an indication of damage. Lack of
Hability at common law, however, might not conclusively prove that there is no
damage under the constitutional provision.

The broadest application of the constitutional "damage” clause has been
under the depreciation in value standard. This standard provides that any
public use of land which causes an actual ascertainable depreciation of the
present market value of neighboring land constitutes damage. Although this
rule has received approval in a few cases, in most jurisdictions such a definition
of damage has been rejected as too broad, and compensation has been denied for
Injuries which had a depreciating effect upon the present market value.

Most jurisdictions which have adopted the damage clause have supported
the rule that one is entitled to just compensation when one's land is damaged for
a public use if there has been a physical injury to the property or the property
rights of the owner. This rule dces not allow compensation where the mere
presence of the public use devalues the adjacent land. Compensation is
required when there has been some physical disturbance of a right, and because
of such disturbance, the occupier of land has sustained a special damage with
respect to the property in excess of that sustained by the public generally.

Although the majority rule does not create an unwarranted distinction
between those injured by private and by public improvements, as the actionable
injury at common law standard appears to do, it has been criticized for
arbitrarily distinguishing between an owner whose land in part is taken and one
whose land is not taken at all. For example, if 2 persons own adjoining similar
tracts and a railroad is constructed in such a way as to take a few inches off
one tract and to pass just outside the other, the owner of the first tract by an
accidental circumstance not affecting the merits of the owner's case recovers full
compensation for the depreciation in value of the land. The owner of the second
tract which receives almost precisely the same injury receives nothing. The
depreciation in value rule, which does not require physical injury to property
or 1o a property right, does not appear to entail such difficulty.

Article I, section 18, of the Hawail Constitution reads:

Private property shall not be taken or damaged for public use without
just compensation. [Emphasis added]

The 1850 Constitutional Convention adopted the eminent domain provision
of the Fifth Amendment. Although the "or damaged" clause was considered for
adoption at that convention, the convention rejected it, feeling that the term
"damaged"” was too vague and uncertain.

The 18968 Constitutional Convention adopted the "or damaged” clause first
adopted by llneols in 1870 and subsequently adopted in 24 other states.
Convention Committee Report No. 15 cited with approval a case which
promulgated the majority rule of special and peculiar damages, but expressly
stated that that case and other findings at the convention are intended only to
guide the courts, not to bind them.
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The Hawail Supreme Court to date has not been confronted with an Article
I, section 18, "damage' claim where no total or partial taking has cccurred. In
4 cases, however, involving commercial lots where improvement and development
expenditures and anticipated profits were sought as separate items of damage in
condemnation proceedings involving taking of whole real properties, the court
iimited damages that could be received. In all 4 cases it provided that the loss
of business profits and exXpenses incurred only could be considered as evidence
in the process of determining the fair market value of the taken property.

Although it is c¢lear that a class of damages, which formerly was
noncompensable, now requires compensation, the vast majority of jurisdictions
reguire some sort of physical injury to property or property right, thus lmiting
the measure of damages that may be awarded. The physical limitation to
application of the damage clause, however, is a product of judicial interpretation
and not the language contained in the constitutional provision.

While the eventual significance of Hawaii’s damage clause must await
future judicial determination, the constitutional convention may wish to provide
guidance as to what "damage” is compensable and what standard of compensation
should apply.

Construction

Article I, section 20, of the Hawaii Constitution provides a saving clause:

The enumeration of rights and privileges shall not be construed to
impair or deny others retained by the pecple.

This section was promulgated by the 1850 Constitutional Convention but
was not discussed at the 1968 Convention. Standing Commitiee Heport No. 20 of
the 1850 Convention explained that section 20:

[Riepresents a general statemenl reserving to the people those
rights and priviieges not specifically enumerated in the Bill of
Rights and to prevent any interpretation by the courts that because
certain rights and privileges were not specifically enumerated, it
was intended to deny them to the people.

Thirty state constitutions have provisions very similar to Article [,
section 20, of the Hawail Constitution and the interpretations of those provisions
uniformly appear o represent the view set forth by Standing Committee Report
No. 20.

The language of Article I, section 20, is wvirtualy identical to that of the
Ninth Amendment of the U.S8. Constitution which reads as follows:

The enumeraticn in the Constitution, of certain vights, shall neot be
construed Lo deny or disparage others retained by the people.
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Although Hawall's constitutional framers did not state that Article I,
section 20, of the Hawail Constitution was adopted from the Ninth Amendment,
Justice Levinson of the Hawaii Supreme Court has explained that Hawali's saving
clause coniains a similar rule of construction. The 30 state constitutions which
have provisions similar to Hawail's saving clause uniformly appear o recognize
the applicability of the Ninth Amendment to those provisions.

Although authorities seem to disagree on the significance of the Ninth
Amendment, there is little disagreement as to the purpose of including it in the
U.S8. Constitution. Historically, it was included to nullify the argument that the
enumerated rights were intended to be the only rights protected.

As for its applicability fo the states, although one commentator has
suggested that the Ninth Amendment directly is applicable to the states, the
arguments against direct application and in favor of incorporation through the
Fourteenth Amendment seem far more persuasive. Neither the Ninth Amendment
nor Article I, section 20, has been often cited in case law. In the U.S.
Supreme Court and the Hawail Supreme Court, reference to these provisions has
been made In a few cases regarding "privacy" claims.



Article II
SUFFRAGE AND ELECTIONS

The right of suffrage (also called the right of franchise) is, simply
stated, the right fc vote. In a democratic society, a citizen's main check on
government is through the voting process. The voting process is commonly
termed an election. 1t is here that one may directly participate in the selection
of those who exercise the power of government.

The United States Supreme Court, in Reynolds v. Sims, observed:

The right to vote freely for the candidate of one's choice is of the
essence of a democratic sociely, and any restrictions on that right
strike at the heart of representative govermment.

Thus, suffrage and elections are central to the United States’ system of
representative government.

State constitutions 13y the basic framework for carrying out the electoral
process. Major provisions deal with (1) suffrage, the guestion of who may vote;
and (2) elections, the process of voting. Two other important topics are (1)
nominating procedures, the extent to which such provisions should be included;
and (2) initiative, referendum, and recall, 3 additional methods whereby the
people may more actively participate in the democratic process.

SUFFRAGE

All  state constitutions include some  basic gualifications and
disqualifications for voting. The qualifications most commonly mentioned are:
(1) United States citizenship, (2} a minimum age, and (2) a minimum period of
residency. The disqualifications most commonly mentioned include: (D
conviction of certain crimes, and (2) unsound mind. Additional provisions are
set by statutory law in some states.

In commenting on the significance of the right of suffrage, Justice
Matthews in Yick Wo v. Hopkins, said:

Though not regarded strictly as a natural right, but as a privilege
merely conceded by society according te its will, under certain
conditions, nevertheless it is regarded as a fundamental pelitical
right, because preservative of all rights.

Action at the federal level has resulted in almest universal suffrage in the
United States.
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Qualifications

(1) United States citizenship is required by all 50 states as a
voting qualification in their constitutions.

(2) The voting age was lowered to 18 years in all 50 states, for all
elections, by the ratification in 1971 of the Twenty-Sixth
Amendment to the United States Constitution.

(3) Al literacy and other tests or devices were totally suspended
by the Voting Rights Act Amendments of 1975.

{(4) Pol tax payments and property ownership requirements are
no longer valid constitutional qualifications for voting in
federal, state, or local elections, due to the passage of the
Twenty-Fourth Amendment to the United States Constitution
and several United States Supreme Court decisions.

(5) Durational residency requirements for wvoting have been
declared unconstitutional by the United States Supreme
Court. However, a reasonable length of time for registration
may be imposed by the states~-a period of perhaps 30 to 50
days.

Disqualifications

Cenviction of Crime. The conviction of certain crimes as a disqualification
for voting is mentioned in the constitutions of all 50 states. The most commonly
mentioned offenses include: (1) felonies--26 states, (2) election crimes--i4
states, {(3) treason--13 states, and {4) infamous crimes--12 states. In most
states constitutional provisions are supplemented by statutory law. Such
provisions are included because it is thought that convicted criminals, by their
conduct, have demonstrated irresponsibility and opposition to basic social
standards.

Typically, constitutional provisions may consist of one or both of the
following: (1) naming of the crimes or conditions under which the right of
suffrage is lost, and (2} provisions for reinstatement of the right to suffrage.

Unsocund Mind., Unsound mind as a disgualification for veting is found in
the constitutions of 40 states. Such provisions consist of one or more of the
following parts: (1) the mental conditions under which the right of suffrage is
lost, (2) how mental incompetency is determined, and (3) when the right of
suffrage may be restored. Similar provisions are found statutorily in some
states.

Some states have recently begun drives for voter registration for the
mentally disabled as opposed to the mentally insane. A large voter registration
drive at one institution in New York resulted in the registration of 250 out of
400 residents who were not severely retarded. The drive included: (1)

(¥ ]
-}
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educational programs, (2) campaigning, and (3) an evening question-and-
answer session attended by 6 candidates.

ELECTIONS

The right of suffrage has been greatly extended in the twentieth century.
The right of suffrage, however, is only one of the Z halves of the American
voting system: the other half being the electoral (elections) process. The
electoral process can be an effective instrument of citizen control of government
only if: (1) citizens are assured of the right of suffrage, and {(2) election
systems facilitate and encourage eligible voters to eXercise their right of
suffrage.

Most state constitutions contain a few basic statements on the electoral
process, and order the legislature to provide for the details of the conduct and
administration of elections. The most common concerns expressed in election
provisions deal with administraticn, registration, and absentee voting.

Administration

State constitutions usually assigny  the responsibility of election
administration to the legislature. This is the approach taken in the Hawaii
Constitution. Two current issues in the field of election administration are the
development of uniform procedures and the guality of election personnel.

Uniform procedures of election administration are important in obtaining
equal suffrage throughout & state. In most states, however, each county and
municipal government is given the responsibility of conducting elections.
Without a central autheority, the various jurisdictions "...are often left to their
own devices to inferpret laws that may be wvague or outdated.... This results
in a set of ambiguous and contradictory provisions for local use.”" In recent
years, a few states have begun to shift the responsibility of election
administration from the county fo the state level. Since 1873, Florida, Georgia,
Ilinois, Indiana, Kansas, Rhode Island, Tennessee, Virginia, and Wyoming have
acted to centralize state authority over the conduct of elections. Hawaii has had
a centralized election process at the state level for many yvears.

Most authorities agree that in lght of recent federal legislation and
judicial decisions, there is an obvious need for exXtensive training programs to
develop competent and responsible election personnel. The (lincis state board
of elections has recently developed a [0-week fraining course for its state
coordinators of eleciions: 6§ weeks of classroom work and 4 weeks of field work,
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Registration

Voter registration systems arose as a result of: (1) large increases in
population, particularly through immigration, (2) the density of population in
urban places, and (3) the mobility of the population. FElection officials could no
longer recognize each voter at the polls. In order to prevent fraudulent
voting, voter registration systems developed.

There are 2 major types of registration systems: periodic and permanent.
Periodic systems require all voter registration records to become invalid at
stated intervals, thus requiring all voters to re-register. Proponents of a
periodic system maintain that such a system's records are more accurate and
current than that of a permanent system, thus diminishing the chances for
fraudulent voting. Opponents of a periodic system contend that: (1) it is too
costly, (2) it is inconvenient for the public, and (3} it is an undue burden on
registration officials. Permanent systems require a voter to register only once;
except for a change of residence or name, or failure to vote in a given number
of elections. Proponents of a permanent system maintain that: (1) it is
convenient for the voter and thus encourages voting; and (2) it facilitates
recordkeeping because voter registers need only be updated, entering newly
eligible voters and deleting ineligible voters, instead of completely redoing the
register., Opponents of a permanent system contend that: (1) the chances of
fraudulent voting are increased because the list is not always up to date.
Voters who have died, moved away, or otherwise lost their eligibility remain on
the list for possibly several years, and (2) the high mobility rate of today's
society makes such provisions useless.

An adjunct to voter registration has recently been considered, that is,
mail voter registration laws which have been passed in 14 states and the District
of Columbia. They: (1) supplement rather than replace in-person voter
registration, and (2) are administered by local officials with a state agency
overseeing the local actions. Mail voter registration is a fairly new concept,
thus data on its effectiveness are as vet initial and incomplete.

Absentee Voting

Most authorities agree that in view of the high mobility of American
society, absentee voting privileges should be extended to all qualified electors
who are unable to vote in person, because they are absent from the community
or otherwise unable to go to the pols. Federal legislation has resulted in
absentee voting rights for most Americans in presidential elections.

Other Important Provisionsg

Other important provisions include:

(1} The time of elections: A basic principle of government by the consent

of the governed is that elections De held regularly. Twenty-five states




INTRGDUCTION AND ARTICLE SUMMARIES

constitutionally provide for annual or biennial general elections. Where the
constitution does not specifically provide for general elections, the election date
for certain officials mav be stated in that section of the constitution creating the
office. In Hawaii, all national, state, and local public officials are elected at the
regular general election held in even-numbered years.

{2) Orderly succession to office: State constitutions seek to insure
orderly succession to office after elections by 3 major types of provisions.
First, many state constitutions provide that the candidate receiving the highest
number of votes shall be declared elected. Second, some state constitutions
specify the date at which the terms of public officials begin. Third, several
states include provisions for the continuity of office: (A) in the event that a
newly elected official is unable to take office at the specified date, or {B) in the
event of absence or disability of an elected official.

(3) The act of voting: The concept of secrecy in voting was not fully
established in the United States until the late nineteenth and early twentieth
centuries. The "Australian”, or secret ballot, was adopied in order to assure
that a person could vote without outside pressure. Some state constitutions
include provisions protecting voters from arbitrary arrests during the voting

process,

(4) The ballet: The ballot is the medium on which people indicate their
choices in an election. Issues about the ballot are centered around: (A) its
form (party column or office block), (B) its length (Jong or short), and (C) the
order of names on the ballot.

(5) The purity of elections: The integrity of the electoral process must
be protected to retain public confidence in election results and to permit
candidates and their supporters to accept defeat. Thirty-four states
constitutionally safeguard the purity of elections. All 50 states statutorily (A)
prohibit  fraudulent registration and fradulent voting, and (B) regulate
campaign contributions and expenditures in certain elections.

(6) Contested elections: Provision for the efficient and prompt resolution
of contested elections is an important safeguard of the purity of elections and
the continuity of government. Only 8 state constitutions, including Hawail's,
contain a provision for the resolution of all contested elections. Where the
constitution is silent, the legislature is assumed o have the power to provide a
method for reselving contested elections under its broad power to control and
reguiate elections.

NOMINATING PROCEDURES
The nominating process determines which persons shall be placed on the
ballot for election. It is thus a critical phase of the electoral process because it
limits the range of choice open to voters in their selection of elected officials.

The nominating process is generally considered a legislative matter. Only
il states have constitutional provisions referring fo primary elections or the
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nominating process. Hawail's Constitution does not provide for primary
elections.

There are 2 basic methods of nomination: (1) the convention system, and
(2) the direct primary system. Nominaticn by political pariy convention is
provided for in 14 states. It is not the major nominating procedure in the
states. Direct primary systems are the major nominating procedures; they were
developed to return the nominating process o the people. In large measure,
they transferred control of the nominating machinery from the party to the
state, all parties choosing candidates on the same day under the supervision of
public election officials, with secret, standardized ballots printed at public
expense.

Candidates for nomination usually qualify for a place on the primary ballot
by securing a required number of signatures of qualified voters on a petition.
The 2 most commonly used primaries are the closed primary and the open
primary.

In a closed primary election, only those voters whoe have registered as
members of a given party, or who declare their party affiliation when casting
their ballots, are entitled to receive that party's ballot. Thirty-nine states
(including Hawszii) and the District of Columbia provide the closed primary for
state officers.

In an open primary election, voters receive the ballots of all participating
parties. Eleven states provide the open primary for state officers.

INITIATIVE, REFERENDUM, AND RECALL

Initiative, referendum, and recall comprise 3 methods whereby the people
may more actively participate in the democratic process. Initiative and
referendum are sometimes called "direct legislation”, because they involve the
people in the direct exercise of legislative powers. In recall, the people may
remove an elected or appointed official from office through a special election
called by petition.

Initiative is the process through which the electorate, by petition, may
propoese legislation or constitutional amendments and enact the same by direct
vote of a majority of the people. This is done independently of the legislature,
and thus is a direct, rather than representative, form of demceracy.

The referendum is a process whereby the electorate may approve or reject
at the polls an act or constitutional amendment passed by the legislature.
Although it is not used at the federal level for nation-wide voting, it is used by
every state for approving or rejecting state constitutional amendments and in
some states for approving or rejecting statutes or amendments to statutes.

The recall is a procedure whereby the people may petition and vote to

remcve a public official from office. Like the initiative and referendum, the
recall grew out of the Progressive Reform Movement.
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initiative and Referendum Pro and Con Arguments

The following is 8 summary of arguments for and asgainst the initiative and
referendum.

Pro

(b The initiative and referendum help to guarantee that the will
of the people and popular control shall be safeguarded.

(2) The campaign itself will educate voters on issues of the day
and stimulate public interest, thus being an educational and
democratizing influence upon the electorate.

(3) The provisions aid legislators by guiding them along the
course of public opinion. If there is sufficient interest to put
an issue on the ballot, legislators, as representatives of the
people, must give consideration to the issue.

(4) Legislative stalemate and the insensitivity of a malapportioned
legislature may be circumvented by the use of the initiative
and referendum.

(5) Opponents argue that the side spending the most money in
the campaign usually wins. However, this is alsc true of
elections in general. They are still part of the democratic
process and are not being abolished for such a reason.

(6) Initiative and referendum measures on the ballot do not tire
or confuse the voter; in fact, there is great voter response
although such measures are usually found at the bottom of
the ballot.

Con

(1) The initiative and referendum tend to lessen the legislature's
sense of responsibility and make it hesitant to act, thus
weakening the legislature.

{2y The initiative and referendum may be taken over by special
interest groups.

(A) Since large amounts of money and manpower are
required 1o launch and carry through a campaign, it
workKs mainly for large and moneyed organizations--not
the everyday person. It may be added that a minority
legisliates for the majority.

(B) It is a waste of public funds to hold an election that
holds interest for only such special interest groups.

[
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{(3) The woter may be confused and burdened by the numerous
and technical gquesiions often asked.

{45 The initiative and referendum d¢ not afford the positive
factors of legislative debate: clearing the issues, exchanging
ideas, and compromising.

{53 The frequency of elections guarantee that the popular control
shall be sustained. The people have a right to vote for those
who will be open and interested in issues of concern.

{63 Cost considerations:

(A} The side spending the most money will probably win;

(B} Elections may be tilted in favor of campaigns funded by
large contributions to advertising.

Recall Pro and Con Arguments

The following is a summary of arguments for and against the recall of
public officials.

Pro

{L The public will not have to endure unethical, abusive, or
incompetent officials until their terms are expired.

{2y Enowing that the people have the power of recall will cause
public officials to exercise continuocus responsibility.

(33 The public will be more receptive to longer terms for officials
knowing they have the power to check them with recall.

Con

(1 Recall elections are costly. They are generslly not held at
the same time as other elections.

{2} As all states have provisions f{or removal of public officials
guilty of improper conduct (by judicial, legislative, or
gubernatorial action}, the recall is unnecessary.

(8) Elections for public officials are held often encugh tc allow
voters a firm control over them.,

{4) Recall allows well-organized groups fto legally harass and
intimidate public officials because recall does not endeavor to
prove charges against officials; it merely urges the pecple to
remove them from office.
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Article I
THE LEGISLATURE

LEGISLATIVE AUTHORITY

Typical Constitutional Restrictions

State legislative authority is residual; legislatures possess all powers not
denied by the U.S. Constitution or the state constitutions. Most state
constitutions contain numercus restrictions on legislative authority. Limitations
are inserted not only in the legislative article but are also scattered throughout
the constitution. This is not the case in Hawaili. The Hawaii Bill of Rights is
largely confined to a listing of traditional inalienable rights. States which
include constitutional provisions for statutory initiative and referendum limit the
legislature’s full respensibility for legislation by permitiing direct citizen
participation in the law-making process. The widespread practice of inserting
gtatutory law in the constitution through these methods is virtually nonexistent
in Hawail. Finally, the doctrine of implied Hlmitations which holds that a legisia-
ture is limited to powers specifically enumerated on the state constitution, is not
appiicable in Hawaii.

Local and Special Legislation Restrictions

One common limit on legislative power--prohibition of local and special
legisiation--developed as a2 resulf of the confusion and corruption which spread
through siate legislatures during the ninefeenth century. In conseqguence, most
of the states have now inserted in their constifutions restrictions upon the
enactment of special laws. The Hawaii Constitution prohibits special legisiation
in 2 areas: (1} the passage of laws relating to political subdivisions; and (2)
with the exception of transfers, power over the lands owned by or under the
control of the State and its political subdivisions. Where such restrictions on
special legislation have been imposed, the major problem has been in determining
when & general law is applicable and who is o resclve, finally, whether or not
such z general act is or can be applicable.

Censtitutional Hestrictions on Fiscal Authority

An effective legislature reguires an effective legislative fiscal process.
The range of legislative fiscal duties and performance i5 not uniform, but
generally they include: (1) budget, (2) revenue review and enactments, (3)
cost input of proposed legislation, (4) longer range financial planning, and (5}
post enactment review for legal compliance, actual performance, and intent.
Constitutional restrictions on legislative fiscal authority vary from minimal to
extensive. The fiscal authority of the Hawall legislature is largely free of the

commorn: constitutional restrictive provisions affecting other states, such as
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establishing maximum taX rates, specifyving uniformity, earmarking revenue
sources for special funds and requiring approval to borrow by popular
referendum. Fiscal authority is restricted by the use of special funds because
ordinarily the legislature may not allocate such funds for purposes other than
those specifically designated in the creation of the special funds. Earmarking is
a device which dedicates revenue from a specific tax to finance particular
government functions. Earmarking, as a feature of state revenue systems, has
been defended on the following grounds:

{1) It requires those who receive the benefits of a governmental
service to pay for it.

(2 It assures a3 wminimum level of expenditures for a desired
governmental function.

(3) It contributes stability to the state's financial system.
(4) It assures continuity for specific projects.

(5) It induces the public to support new or increased taxes.
The device has been criticized on the following grounds:

(1) It hampers effective budgetary control.

(2) It leads to a miscalculation of funds, giving excess revenues
to some functions while others are undersupported.

(3) It makes for inflexibility of the revenue structure, and
reduces the legislature's ability to respond to changing
conditions.

{(4) It tends to retain provisions after the need for which they
were established has passed.

(5) It infringes on the policy-making powers of the executive and
legislative branches, because it removes a portion of
government activities from periodic review and control.

Hawail has no earmarking specified by the Consiitution, but the
legislature has dedicated certain taxXes through statutory provisions.

LEGISLATIVE-EXECUTIVE RELATIONS

Impeachment

A method by which the legislature may remove executive or judicial
officers is that of impeachment. Since the impeachment procedure is essentially
judicial in nature, the power of impeachment is considered as 2 judicial power of
the legisiatures. The impeachment process provided in most states involves 2
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distinct steps: (1) the preferring of charges by the lower house of the
legislature, and (2 the subsequent trial of those charges by the senate sitting
as an impeachment court. Usually the grounds upon which impeachment charges
may be based are prescribed by constitutional provision, though in a few states
they are not so stipulated. The Hawailli Constitution specifically grants the
senate power to fry impeachments only in cases involving the governor and
Leutenant governor; the procedure for trying other appointive officers shall be
provided by law. Several authorities feel that the power of impeachment does
not serve as an important means by which the legislature is able to oversee the
executive because it is an extreme measure reserved for extraordinary
situations rather than ordinary use. Others, however, consider impeachment a
useful device to have available particularly for those instances where public
officials may be sc¢ powerful as to effectively block court action against
themselves.

Veto

Legislative authority is affected by the power of the governor's veto.
Most students of government feel that the check and balance theory of
government reguires a strong veto power by the governcr. Two steps in the
vete procedure are of importance to legislative power--the legislative vote
required to overturn a veto, and the ability of the legislature to reconvene after
adjournment to reconsider measures vetoed at the end of the session.
lLegislative power is diminished when the governor's veto is absolute. This
happens when the governor vetoes measures after the legislature is unable to
reconvene to consider the vetced measures. In addition te the proportion of
iegislators necessary to override the governor's veto, the ability of the
legislature to meet for reconsideration of vetoed bills or items affects legislative
authority. In those states where the legislature does not have the power to
reconvene liiself, the governor's veto after adjournment becomes absolute.
Hawail does not permit the governor a pocket veto, whereby a bill dies if the
governor does not sign it within a given number of days.

Sessions

All state constitutions permit the governor to call the legislature into
special session. Many persons contend that the legislature should also have this
power. If the legislature cannot call ifself into session and must rely solely
upon the governor, it may be argued that the legislature is not equal to or
independent of the other 2 branches of state government. A further lmitation
may occur if the legislature cannot determine what items to consider in the
business fransacted during a special session. [t appears that in Hawail the
legisiature and the executive share the authority to call the legislature into
session and to determine what matters are In need of immediate legisiative
attention.
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Executive Qversight

Equally important to the legislature's role as policy-maker is its function
of overseeing the implementation of its policy. The oversight function consists
of a variety of activities such as requiring reports by administrative agencies,
investigations, fiscal procedures, review of budgets and administrative rules,
and approval of appointments and removals. Oversight activities can serve 3
purposes from the point of view of the legislative branch:

(1) Oversight provides a mechanism by means of which the
legislature can test and attempt to secure compliance with
legisiative policy.

(2} Oversight affords an opportunity for the Ilegislature to
evaluate and assess legislative policy, indicating areas where
there are differences between expected and actual
performance.

(3) Oversight activities permit the development of relationships
hetween legislators and administrators so that there can be
reciprocal and sustaining support for public policy.

Most legislatures do not effectively exercise oversight of the administration,
largely because of constitutional restrictions on length and frequency of
sessions, high legisiator turnover, and poor staffing. An example of oversight
is legislative review of administrative rules which occurs in about one-half of
the states. Hawaii has no such review but checks on the rule-making powers of
state agencies have been statutorily provided by (1) requiring gubernatorial
approval of the adoption, amendment, or repeal of rules; and (2) establishing
procedures for obtaining a judicial declaration as to the validity of an agency
rule. Certain tvpes of legislative review of administrative rules and regulations
have been questioned in some jurisdictions as a viclation of the separation of
powers concept.

Separation of Fowers

Legisiative review of rules is part of the larger guestion of legislative
contrel of the executive. To approach the constitutional question as purely ong
of separation of powers o be resolved by a precise demarcation of legitimale
legisiative and administrative spheres is fruitless. They can never be totally
separate and distinct. Either extreme of kKeeping the legisiature outl entirely or
involving it intimately with the administrative process viclates the doctrine of
checks and balances and does not appear to promote the public welfare.
Effectiveness may be better achieved through increased legislative interest and
adequate staff rather than upon adoption of formal powers.
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LEGISLATIVE STRUCTURE

Bicameral or Unicameral

A central issue concerning legisiative siructure is whether the legislature
should be composed of one or 2 chambers. Many believe that the choice will
greatly affect how the legislature performs its duties. The legislature should
represent the people and enact the will of the majority with due regard for the
state's minorities. In considering the arguments for and against bicameralism
and unicameralism the guestion may be rephrased as "Which system will enable
the legislature to hest accomplish its work?”

Unicameralism and bicameralism have been considered before in Hawaii.
In 1867, a Citizen’'s Commitiee fo Advise the Senate on Legislative Process was
appointed to determine how the legislative process in Hawaill could be improved.
The committee recommended that bicameralism be retained in Hawaili’'s state
legisiature. Although the committee recommended that the bicameral legislative
structure be retained, it alse recommended certain modifications in view of
prevailing criticisms. The committee believed that many of these recommenda-
tions for modification could be met by current legislative practices. The 1988
Hawail Constitutional Convention also spent time deliberating the issue of a one-
or two-house legislature and produced a lsting of the claimed strengths and
weaknesses of the 2 sysiems. The main strengiths of unicameralism were seen
by the convention as:

() A simplistic legislative structure;

(2) Decreased costs because of fewer legislators and support
services;

{(3) Increased legislative visibility and accountability; and
(4) A decrease in the power of political parties.

Bicameralist argumenis centered on the two~house legislature providing:
(1) Better representation;

(23  Greater difficulty for interest groups or individuals to control
2 houses;

33 Greater opportunities for intense scrutiny of legisiation prior
to enactment; and

{4y A much Dbetter record than Nebraska's 40 vyears of
unicameralism since it has successfully operated in Hawail for
over 70 vears.

Advocates of both systems agreed that the quality of legislation and the

effectiveness of the state legislature is dependent upon the type of people the
legislature is able to attract.
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With respect to the debate on bicameralism and unicameralism it appears
that (1) to discuss unicameralism Nebraska must be used as the state operational
example; and that (2) it may not be so much a question of unicameralism vs.
bicameralism, but rather, a question of what is to be achieved through the
legislative process and if it is legislative structure alone which best accomplish
these ends.

In carrying out its deliberative function the legislature must identify the
major issues of state affairs, sort out the conflicting claims presented by
constituents, interest groups, and executive agencies, and arrive at a set of
decisions for the state. The quality of the deliberative process is thought by
many observers to be significantly influenced by utilizing either the bicameral
or unicameral legislative structure. The many arguments raised for a one- or
two-house legislature have focused mainly on (1) checks and balances in
deliberative legislative functions; (2) effective representation; (3) visibility and
access to legislative operations; and (4) cost and efficiency.

Legislation must be carefully conceived, technically sound, and insulated
from the temporary pressures of popular passions and impulses. Traditionally,
this goal has been sought by building a system of checks and balances into the
legislative process. Proponents of unicameralism claim:

{1) The Nebraska experience has demonstrated that procedural
safeguards can be devised in the single-house structure to
assure careful deliberation and ample time for debate before
the vote is taken.

(2} In the bicameral structure many bills passed in one house are
received in the second house so late in the session that it is
impossible to give them more than perfunctory consideration.
Furthermore, bills are often passed without careful
consideration in one house on the assumption that the second
house will give more intensive review and this expectation is
not always realized.

Ricameralisis assert:

(1} A two-house legislature with a duplicate committee system
assure that careful deliberation will be given to legislation.

(2) The problems presented by the end-of-session rush for
adequate considerafion may be exaggerated. In Hawail, final
dates for action on legislation have been established at least
within 7 days after the opening of the legislative session.
These dates require legislators to consider legisiation before
bill deadlines and reduces the number of bills which mayv be

considered at the end-of-session.
The issues considered and the decisions reached in the deliberation

process must be representative of the interests and desires of the people.
Unicameralists argue that:
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{1} The utility of the bicameral system as a device for
representing geographical areas has been negated by the
U.8. Supreme Court apportionment decisions. The Court
sald in Reynolds v. Sims, "the weight of a citizen's vote can-
not be made to depend on where he lives. Population is, of
necessity, the starting peint for consideration and the
controlling criterion for judgment in legislative apporticonment
controversies”.

(2) Since each chamber of the legislature must he apportioned on
the basis of population a second chamber is no longer needed
to assure adequate representation and would be superfluous
for this purpose.

Bicameralists contend:

{1, Although the Reynclds v. Sims case is often used as
unicameralism’s strongest argument, the same decision equally
contains the strongest argument used f{or bicameral pro-
ponents where the U.S. Supreme Court explicitly rejected the

suggestion that it was making bicameralism obsolete.

(2) In any districting, geographical features are bound to cause
some inequities in population among districts. Where there
are Z houses, an area that is scmewhat underrepresented in
one house may be given a compensating advantage in the
other. Not only can bicameralism establish a more complete
scheme of representation, it alsc permits a state to add a
variety of dimensions to ifs representative system. In all
states the lower house is larger than the upper, and by size
and number, its members represent smaller constituencies.

Visibility and access to governmental operations are usually discussed in
the same context as responsiveness and accountability and, in fact, are actually
methods by which the larger geoals of responsiveness and accountability are
scught. Unicameralists claim:

(1) A single house is more responsible to the voter because the
legislative structure, being simpler, is more visible fo the
voter and more easily understood.

2y The unicameral structure facilitates the work of the press in
keeping the voter informed.

Bicameralists argue;

v

Since the bicameral system has been the traditional legislative
form, its operations are familiar to and understood by the
people, thereby permiitfing the eleciorate to exercise greater
control.

(1
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{23 Procedural rules rather than legislative structure are more
important In making the legisiative process visible and
comprehensible to the people.

In view of the rising cost of government and recent fiscal problems
confronting states and municipalities across the nation, the unicameralist’s
argument of cost and efficiency has gained attractiveness due to the following

points:

(1) The procedural delays and duplication of the dual committee
system are eliminated and the rivalry between the Z houses,
often resulting in deadlocks, are removed.

(2} With leadership concentrated in one house, legislative
business is conducted in a more orderly fashion and effective
working reiations between the executive branch and the
legislature can be achieved.

Bicamersalists argue that efficiency is dependent upon factors other than
structural form.

{15 Such devices as a legislative council, bill drafting services,
electronic  eguipment, commitiee systems, and cother
mechanisms of internal control can produce efficient legis-
lative operations.

{2) The expense and inefficiency of the committee system can be
corrected by the establishment of joint committees with

paraliel functions in each house and a joint rules committee
for coordinated management of the legislature.

OTHER STRUCTURAL CONSIDERATIONS

Size

Determination of what the proper size of the legislature should be has not
been solved in a satisfactory manner. There seems to be no pattern in the size
of legislative assemblies, except that the senate is smaller than the lower house.
As a general guiding principle, it has heen suggested that a legislature’s
membership should be large enough so thai the major interest groups within the
state may De represented, vet not so large as to be unwieldy in its action.

Sessions

The state legislature is the only branch of state government limited by the
state consfifution in the way it can schedule ifs business. But the trend moves
toward fewer and fewer restrictions. There are several reascons for reducing
restrictions on sessions:
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{1y Social and economic problems at the state level demand faster
legisiative action.

(2) Demands for action on social and economic preblems show no
signs of decreasing.

(3) It is extraordinarily difficult in those states restricted to
meeting only once every 2 vears for the legislature to predict
revenues and expenditures for a 2-year period.

There are 2 interrelated issues crucial to the discussion of legislative sessions:
their frequency and their duration. The issue of frequency centers around the
debate between advocates of annual and biennial sessions. The issue of
duration revolves around the question of whether a constitution should place
Limits on the length of legislative sessions. Advocates of biennial sessions argue
that:

(1 Persons in favor of biennial sessions feel the quality of
legisiators may be betfter because some of the state's best
citizens, who m8y be too busy to meet the fime demands of
legislative service each year, might be willing to give time
every ¢ vyears. The biennial system, it is said, allows
legislators time to meet with the voting public.

{2 in addition, the time between biennial sessions allows betler
performance of between-session studies and other interim
work.

Advocates of annual sessions argue that:

(1) Many believe that the balance of power of the governor and
the legislature may be threatened, because the legislature is
not a continuous body and it is more dependent on the
executive branch of government. Annual sessions tend to
cvercome this imbalance.

(2}  Annual sessions allow the budgeting and legislative process to
be more responsible to react te changes because of inflation,
population shifts, the expansion of government functions,
and unforeseen emergencies, which can occur every year.

Although the major issue in the frequency of legisiative session is biennial
versus annual sessions, several other alternalives have been tried, including
uniimited biennial sessions, alternating budget sessions, and split sessions.
Most states that have tried these other forms have rejected them in favor of
annual sessions.

Proponents for removing constitutional limitations on the duration of the
legisiative session contend that:

(1}  Limitations encourage militant minorities to resort to delayving
tactics to thwart the will of the majority.

o |
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Fann
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) Hasty and inadeqguate consideration is given "must” bills that
pile up at the end of the session.

Those who advocate the retention of constitutional limitations on session length
argue:

(1) Unlimited sessions would produce more legislation and extend
government activities intc new areas of daily life.

(2) Unlimited sessions would invariably lead to increased salaries
for the legislators.

Continuity

Many observers feel that the legislature's problem with lack of time is
closely related to the lack of continuity from session to session. Much of the
legislative progress made during a general session is lost in the intervening
budget session or nonlegislative vyear in the biennial states, committee
investigations are not complete, and with the high turnover of legisiators,
experience is lost. Methods for increasing continuity are (1) lengthening terms
of office, (2) establishing legislative councils, (3) providing for interim
committees, and {(4) relying on technical assistance from vresearch staffs.

LEGISLATIVE PROGCEDURE

It is essential that the legislative process be governed by rules ensuring
stability, order, and predictabiiity. Bills must be considered in a public and
orderly fashion; majority will must prevail, and safeguards must be imposed
against arbitrary action. Although the need for rules is clearly recognized, the
extent to which such rules should be fixed in the state constitution rather than
being left for the legislature to establish and modify as the need arises con-
tinues to be a subject for debate by bhoth legislators and students of
government. Constitutional limitations on legislative procedure are found in 3
principal areas: (1) the form of enactments, (2) the general process of legisla-
tion, and (3) the functioning of committees.

The constitutions of 41 states, including Hawall, provide that each bill
must be confined to a single subject. While most authorities are in agreement
with the purposes of the single-subject rule, they are of the opinion that
legislation produced by this reguirement and the obstacle presented against the
codification of state laws makes the inclusion of this provision highly
questionable. Other criticisms are that it provides grealer opportunity for the
exercise of the governor's vete and a fertile ground for litigation. The title-
subject rule provides that only the subject expressed In the title can be
contained in the act. The purpose of the rule is to enable legislators to rely on
the titles of acts, inform the public of the general nature of the legislation
concerned, and to correct other similar abuses. Although the purposes may be
desirable, many authorities find that the dangers of invalidating scund legis-
iation on such a technicality are sufficient fo warrant constifutional exclusion.
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Hawail ranks among the top 12 states in the number of bills introduced
gach sessien. The most effective and binding procedure for limiting the number
of bills would be a constitutional amendment. Presently, Hawail provides no
limitation on the number of bills to be introduced. Arguments raised in support
of Hmiting bill introduction:

(13 Fiscal considerations; paperwork, and the printing and
distribution of a large number of bills place a drain on the
state's fiscal resources.

{2 A reduction in the number of bills prepared for introduction
would result in the increase of quality of those bills which are
introduced hecause legislators and staff workers can then
focus on fewer bills, and this in turn would lead to better
laws.

Arguments in opposition:
{1 Restrictions on  bill inireduction is a limitation on the

legislative process and on the citizen's right of representation
in the legislature.

s
b
M

Greater hardship msy be imposed on the members of the
minority party than on those of the majority party. The
ideas of the minorifty party would be restricted pro rata to
the number of members they have, rather than by the number
of ideas they mayv advocate: and sven though they may have
4s many ideas as the majority partyv, they can onlv put
forward the amount as limited.

Although its importance varies from state to state, committee procedure is
one of the overall significant steps in the legislative process. In Hawali,
committee procedures are established by rules of both houses of the legislature.
Some experts believe that since committess form the hard core of legislative
organization and are of paramount lmportance in the law-making process, there
should be some provision for legislative committess in the state constitution. Of
principal concern in many states has been a committee's ability to thwart the will
of the majority by refusing to report out a bill; to inadequately prepare and
publicize committee hearings; and the failure of the committee to record its
proceedings and the voltes cast by ils members.

H

mpensation

A major question concerning legislative compensation is whether the

amount of compensation should he fixed by the constitution. Presently, in 8
states legisiative compensation is so fixed, although in some of these stales
benefite and expenses may be raised. Another question is whether

constitutional provisions against a legislature increasing its own salaries should
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aisc  apply to expenses? Although Hawail's Constitution explicitly covers
salaries, there 1is no similar provision concerning expenses. Therefore,
legislators can legally raise the amount they receive for expenses and make the
change effective immediately. In 1968, the Hawail Constitution was amended
prohibiting a change in salary from applying to the legislature that enacted the
change. Another constitutional issue is the method used in compensating
legisiaters. The basic compensation of legislators is computed in one of 2 ways:
per diem {(a daily rate) or an annual (lump sum) salary. Hawaii's Constitution
provides that unless the legislature enacts laws changing a member's salary,
each legislator shall be paid $12,000 each vear. In general, it appears that the
legislators on the daily plan are paild less than those on an annual salary.
Furthermore, it appears that annual salary states provide higher compensation
to their legislators.

Another issue Is whether the legislature or a compensation commission
should sel legislative salaries. In the 1968 Hawail Constitutional Convention, the
Constitution was amended to provide for a commission on legisiative salary to
suggest salary changes. The purpose of the commission was to remove any
burden of self-interest on the part of the legislature. Many people guestion the
wisdom of allowing legislators to set their own salaries because of the possibility
of abuse. In 1875, the Hawall commission on legislative salary, recommended a
salary of $17,000 for each member of the legislature. Although bills were
introduced regarding increases in compensation none was ever enacted into law.

aroad
o
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7 the level of salary underlies all the issues mentioned and must be
discussed. Traditionally, state legislators have been among the lowest paid
public officials in government. Some authorities believe legislative salaries are
inadequate to attract competent people and that they are too low for many people
to afford to serve. Others believe that legislators deserve an executive salary
sinceé they are elected by the people of the state. Across the nation legislative
salaries vary greatly. Lawmakers in New York are paid $23,500 & year, in
California $21,000 2 year, and in Illinois $20,000 a vear. By contrast, New
Hampshire, North Dakotz, and Bhode Island annually pay their legislators $100,
$150, and $300, respectively. Lawmakers' annual salaries exceed $10,000 in only
12 states, and in 25, the pay is $5,000 or less. In addition, the cost of living
has risen during recent vears almost as rapidly as compensation, and the
amount of time legislators must devote to their elected duties has increased by
more than one-third since 1964, Establishing compensation rates for legislators
has become a complex and controversial matter. This problem is alse
compounded by the fact that most legislators must adjust their own salaries. As
job responsibilities and time demands increase in addition to the increase in the
cost of living, legislators feel that their compensation is not commensurate with
the demands being placed on them. At the same time, taxpavers often are
critical of pay increases for legislators. During times when the economy is not
running at its best, legislators run the risk of voting themselves out of a job
when they approve thelr own pay raises.

in addition to their annual salary, each legisiator receives an allowance
for personal expenses, travel expenses, and lodging when on official legislative
business.
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Conflict of Interest

Conflict of interest is the ferm applied to that area of governmental ethics
where conflict between an official's independent public decisions and a private
gain--a gain not shared by the general community--might occur. State legis-
lators find themselves confronted with perhaps more potential conflicts between
their public and private interest than any other public official. This is so
because of the part-time nature of a legislator's job and the low salaries they
receive, which forces them to find employment elsewhere in the private sector.
Some of the major areas of conflict of interest are: (1) assistance to private
parties; (2) self-dealings; (3) augmentation of income by private parties; and
(4} post-employment restrictions.

Some  states such  as  California, Florida, Louisiana, and Michigan
specifically provide constitutional provisions requiring the enactment of
legislation prohibiting conflict between public duty and private interest of
members of the legislature. Hawaii's Constitution requires the enactment of
conflict of interest legislation.

Lobby Hegulation

There is probably no aspect of legislative life more difficult to deal with
than the intricate reiationship between legislators and the representatives of
private interest groups or lobbyists. Thus, the principal aim of lobby
regulation, whether by constitutional provision or statutory law, is to correct
the abuses of pressure group influence while preserving the right of various
social and economic interests to be represented. The primary reason given for
including provisions in a constitution is that the legislature may be too
influenced by lobbyists to legislate effectively for lobby contrels. The
argument against inclusion is that such provisions can act as heavy-handed
restrictions, severely crippling a valuable element of democratic representation.
Most of the constitutional or statutory provisions impose one or more of 3 types
of provisions:

(1) Requiring the lobbvist or employer, or both, to register with
some state agency,

{2)  Requiring the lobbyist or employver, or hoth, to file at the
close of each session verified accounts of their expenditures
for legislative purposes; and

(33 Prohibiting the employment of lobbyists under agreements

which make their compensation coentingent upon the success of
their efforts.
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REAPPORTIONMENT IN HAWAII

The problems involved In reapportionment are basic to the character of
democratic government. The method of apportioning the number of elected
officials and dividing political units into districts provides the framework for the
selection of elected public bodies. In the last 15 vears, no part of the
representative process has undergone more rapid change than this aspect of
selecting elected officials. Since 1962, the courts have required revolulionary
changes in the standards used for apportioning elected public bodies.

Apportionment can be defined as "the division of a population into
constituencies whose electors are to be charged with the selection of public
officers”. Generally, this involves 3 basic steps: (1) the definition of the basis
of representation--people, governmental unit, special interest groups, ete.; (2)
the delineation of the geographic area from which elected officials are tc be
selected; and {(3) the allocation of available representative seals among the
districts established. United States Supreme Court decisions since 1962 have
held that, as a constitutional requirement, all states and local governments must
use some type of population as the basis of representaticn, and that
representatives must be allocated among districts of substantially equal numbers
of people.

State and local government apportionment plans  which  grant
representation to geographical areas or political subdivisions without regard to
the equal population principle enunciated by the Court are now unconstitutional.
In recent years, the courts have applied the equal population principle to almost
all types of popularly elected public bodies, including the U.S. Congress, state
legislatures, city and county councils, and school boards. Since the initial 1962
decision the preponderance of apportionment controversies has involved state
legislatures. An appreciation of the constitutional principles established in
those cases provides a background for understanding their application to other
elected officials.

Judicial Background and Legal Considerations

in reviewing a state’s legislative apportionment plan, couris “must of
necessity consider the challenged scheme as a whole in determining whether the
particular state’s apportionment plan, in  its entirety, meets federal
constitutional requisites. [t is simply Impossible to decide upon the valdity of
the apportionment of one house of 2 bicameral legislature in the abstract,
without also evaluating the actual scheme of representation employed with
respect to the other house. Rather, the proper, and indeed indispensable,
subject for judicial focus in a legislative apportionment controversy is the
overall representation accorded ic the state's voters, in both houses of a
bicameral state legislature.”
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The U.S. Supreme Court has established the broad policy of reviewing
apportionment as a total scheme of both houses of a legislative body. It also has
addressed itself to the principles relative to a bicameral legislative system.
Since the constitutional convention may consider legislative structures different
from the present bicameral svstem, such as a unicameral legislature or a
parliamentary form of government, it should be noted that the "one-man, one-
vote” principle has been applied to unicameral bodies such as city and county
councils and school boards.

There have been numerous bases for apportioning the elected
representatives of legislative bodies. Geographical areas, political subdivisions,
and other criteria have been used as alternative mechanisms for allocating the
representational  composition of governmental policy-making bodies. In
addressing the malapportioned state legislature in Reynolds v. Sims, the United
States Supreme Court established that apportionment must be based
substantially on ‘“population”. The Court further held in a companion case,
Lucas v. Coclorado General Assembly, that a state's failure to utilize a

population-based apportionment scheme cannot be justified or ratified by a vote
of the state's electorate.

Whatever the measure of population used, the Court has not established
rigid  or uniform mathematical standards or formulas in  evaluating the
constiitutional validity of a legislative apportionment scheme. Rather, the Court
seeks "to ascertain whether, under the particular circumstances existing in the
individual state whose legislative apportionment is at issue, there has been a
faithful adherence to a plan of population-based representation, with such minor
deviations only as may occur in recegnizing certain factors that are free from
any taint of arbitrariness or discrimination”™. In measuring the extent of
representativeness, the Court generally looks to the percentage deviation from
the ideal number of persons per representative.

In June 18973, the Court decided the case of White v. Regester. In that
case, the U.S. Supreme Court held that a total deviation of 9.9 per cent is
relatively mincr (de minimis) and is constitutionally permissible, even without
justification. It held that a mere showing that there is a total deviation of 9.9
per cent or that another plan could be conceived with lower deviations among
districts is not enough to invalidate the plan, and that, toc overturn an
apportionment plan which has a .9 per ceni total deviation, something more
must be shown to prove that the plan is invalid under the Equal Protection

Clause.

In the light of other cases, it might be argued that the Court has drawn a
line somewhere around [0 per cent--devialions beyond that amount requiring
iustifications and deviations less than that amount requiring no justification.

Parallel to the issue of representativeness as determined by population
per elected official is the question of representational structure. Where
population per representative quantitatively insures voter equality, issues of
representational structures look to ex ante qualitative assessments of a citizen’s
vote, Four types of representational structures that affect the guality of the
voting right--multimember districts, floater districts, place systems, and
fractional voting--have been presented to the Court.
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Among the issues of representational structure, the validity of
multimembeyr districts stands out as the guestion most freguently ltigated.
Unlike in single-member districts, the residents in multimember districts have 2
or more representatives elected from the district on an at-large Dbasis. The
general rule is that so long as substantial eguality of population per
representative is maintained, a districting plan including multimember districts
is censtitutionally permissible if it does not operate to dilute the voting strength
of racial or political elements of the voting population.

A second mechanism for structuring citizen representation is the floterial
district. A floterial district is "a legislative district which includes within its
boundaries several separate districts or political subdivisicns which indepen-
dently would not be entitled to additional representation but whose conglomerate
population entitles the entire area to another seat in the particular legislative
bhody being apportioned”. The U.3. Supreme Court has indicated that floterial
districts are permissible tools for apportionment. However, concern has been
expressed that if the constituent districts within a floterial district are not
substantially equal In population, the weight of individual votes in the
respective districts may be so disproportionate that the plan could not survive
judicial scrutiny.

Ancther wvariation among apportionment schemes is the post or slot
svstem. It Is used in multimember districts where candidates file and run for
specific slots rather than compete against all others in the district. A post
scheme coupled with a residency reguirement is called the "place system"”. Each
of the candidates in such a system must reside In a geographically established
subdistrict or place within a multimember district. Only the residents of each
place, although running at-large in the district, may gualify as candidates for
the allocated seat. The Supreme Court, in reviewing a number of cases, has
found that the slot and place systems are constitutionally permissible. They
may be found to be a violation of equal protection, however, when the factual
circumstances resulting indicate a dilution of voting strength.

Fractional and weighted wvoting is a fourth issue regarding
representational structure that has been brought to the courts. In weighted
voting, a legislator's vote is weighted in proportion te the number of people
represented. It has been proposed o cure  without redistricting an
apportionment of legislators that is not proportionate to population. Howewver, it
could also be used to cure an isolated case of over or underrepresentation that
might otherwise not he curable practically.

Although the United States Supreme Court has not passed upon the
constitutionality of weighted or fractional voting, in the few cases where
weighted or fractional voting has been sanctioned, it has been under
extraordinary circumstances. However, in Hawaill, the fractional voting system
established by the 1968 Constitutional Convention was siruck down as consti-
tutionally impermissible. There, the Court held that there were no
extraordinary circumstances present in the Hawall reapportionment scheme (o
permit a fractional voting provision.
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Legislative Apportionment

The changing degrees of court involvement with, and the evolution of,
the constitutional standards shaping state legisiative apportionment have greatly
affected the constitutional! apportionment provisions in Hawail. The unigue
geographical and social factors characteristic of the State, however, have at the
same time set the basic framework to which the dynamics of reapportionment
have been applied.

The reapportionment problem was the genesis of the Hawaili Constitutional
Convention of 1968 and its resolution was the motivating purpose of the
convention. In addition to reappertioning the legisiature, the 1968
Constitutional Convention inserted a constitutional provision establishing 1873 as
a reapportionment year. The provision also calls for the creation of a 9~member
reapportionment commission whose duty is to formulate a reapportionment plan
which becomes law upoen publication.

A commission sc appointed met between March and July of 1873 to
apportion the 25 seats in the senate and the 51 seats in the house of
representalives among the basic island units of Hawail, Maui, Kauai, and Oahu.
The commission also determined the senate and house districts and their
apportioned number of seats within each of those basic island units.

School Board Apportionment

The reach of the Fourteenth Amendment and the one-man, one-vote
principle has been widely extended during the last 15 yvears. What began with
the Court's initial recognition of justiciability over state legislative
apportionment in 1962 has now been extended te abmost all popularly elected
bodies performing governmental functions. Hawail's board of education, whose
members are selected by popular election, has not escaped the reach of the one-
man, one-volte principle.

In extending the applicability of the one-man, one-vote principle
generally 1o all popularly elected public bodies performing governmental
functions, the Supreme Court has concomitantly directed the guidelines
conitained in the line of cases regarding legislative apportionment and districting
o elected public school district representatives. However, the Court's
decisions regarding school district apportionment are only applicable to those
districts where the state or local government has chosen to select members of
the district’s governing body by popular election.

The Hawaill State Constitution, In Article [X, section 2, establishes an
elected board of education. The specific number of members and composition of
the board were left for determination by the state legisiature. By statute the
legislature created an l-member board of education which had been in existence
for approximately 4 vears before the U.S5. Supreme Court applied the one-man,
one-vote principle to the apportionment of school board membership.
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When asked by the State’s chief election officer, the Hawaill attorney
general concluded that the board of education was governed by the Court's
ruling. Although the attorney general’s opinion did not specifically address
itself to the matter, it is important tc distinguish whether the state
constitutional provisiocn or the siate statute was unconstitutional. The
constitutional provision only established a board whose members were o be
elected and requires that it partially include representatives from geographic
areas. The statute, on the other hand, determined the size of the board and
the basis for apportionment and districting of its members. The board of
education was not malapportioned because of the constitutional provision but
rather because of the statutory requirements for membership selection.

An attempt to remedy the malapportionment was quick to follow in the 1970
legislature. A bill enacted by the legislature in April called for an amendment
to the state constitution. It proposed to change the provision requiring
selection of board of education members by popular election. The proposal
instead left the method of beard member selection for determination by
legislative statute and allowed for membership by election or appointment. The
Hawaii electorate, however, did not ratify the constitutional change. Between
1971 and 1974, the legisiature attempted without success {o reapportion the school
board.

Because the legislature was unable to agree on a constitutionally
acceptable board of education structure, the federal district court in an order
dated June 1§, 1974 reapportioned the state board of education. The
membership of the board was changed from I to 9 elected from 2 multimember
districts. The Court ordered that 7 of the 9 members he elected on an at-large
basis from the city and county of Honolulu and that the other 2 members be

elected on an at-large basis from the remaining counties of the State,

The Court's corder superseded the Hawail statute determining the
composition and apportionment of the board of education. The court order will
remain undisturbed and elections held under the S-member plan until either the
legislature adopts an alternative apportionment scheme, or the state constitution
is amended.

Throughout the debate regarding the board's malapportionment, the
alternative of an appointive rather than an elective system continued to
reappear. It is clear that the method of selecting board members is a threshold
issue to the apportionment question. If the present elective system is main-
tained, it is settled that the apportionment scheme for the board of education
must comply with the Court's one-man, one-vote framework.

Congressional Apporticnment

While the cause for the concern for fair representation in both the state
legislatures and the U.S. House of Representatives is essentially the same,
there is one essentiai difference in the problem of apporticning congressional
seats from the problem of apportioning state legisiative seats. State legislative
apportionment is the sole responsibility of the states. Congressional

P}
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apportionment, however, is the joint responsibility of both the sfates and the
federal government.

The respective rcles of the states and the federal government may be
described by drawing a technical distinction between the act of "apportioning"

and the act  of  ‘districting”. TApportionment”  with  respect to
congressional/representation refers fo the act of allocating the total number of
representatives among the B0 states. "Districting” refers o the act of dividing

a state into districts from which the representatives allocated to the staie are to
be elected.

Since 1967 the Congress has required that its representatives from the
various states be elected from single-member districts. In Hawaii, a 1869 statute
complving with the congressional act, c¢reated 2 representative districts each
helding one of the 2 seats in the house of represeniatives apportioned to the
State of Hawail. However, concomitant to the statutory directives, the United
States Supreme Court has decided a number of cases invelving congressional
apportionment and districting which established a number of parameters to the
reapportionment process.

In reviewing the U.S. Supreme Ccurt's decision, it appears that there is
a clear line of cases now distinguishing the standards for congressional and
state legislative districting. The "equal as nearly as is practicable” standard
for congressional districting under Article I, section 2, of the Constitution
permits only those population variances that are unavoidable despite a good-
faith effort to achieve numerical equality. The Court has used strong language
to indicate that almest cemplete numerical eguality will be required. It also
appears that the existence of an alternative plan with a lower population
variation among its districts that honors state policies renders the higher
deviation of an adopted scheme unconstitutional. Absent a showing of a good
faith effort to achieve population equality among all districts in the state, each
variance, no matter how small, must be justified. The U.S. Supreme Court has
vet to definitively establish which justifications satisfy constitutional standards
of population equality in such cases. It has acknowledged, however, that there
may be valid state pclicies and preferences that should be observed in shaping
those standards and determining the level of population variance from absclute
equality fo tolerable.

Although the U.5. Supreme Court had an opportunity to expressly
establish what are acceptable population measures in redistricting through
considerations of adjustments for popuiation resulting in district variances, it
has refrained [rom doing so. The language used by the Supreme Court in the
cases reviewed suggests a preference for a total population basis for redistrict-
ing . but much more bevond that cannot be gleanad.

While no definitive authority on this question exists, s recent decision
involving congressional districting sheds light on how the federal district court
may resclve the issue regarding redistricting in Hawaill. In Hirabara v. Doi, a
memorandum decision, the Court implied tha! registered voters is an acceptable
basis for redistricting. Although the Court was not asked to and did not face
the issue in ifs opinion, the footnoted reference may be significant. Describing
the malapportionment between congressional districis measured by registered
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voters, the Court noted that "Registered voters were determined to be a not
invalid basis for reapportionment in Hawaii by Burns v. Richardson...." This
statement may be overbroad because the Burns case cited dealt with legislative,
not congressional, apportionment and districting. However, that the Court
meant what it said may be supported because of the unigue geographic and
demographic factors characterizing Hawail upon which the Supreme Court relied
in Burns. While the federal district court may permit registered voter counts as
a basis for redistricting in Hawaii, il remains to be seen whether such a
conclusion is upheld by the Supreme Court.

The State's role in congressional apportionment and districting is imited
to delineating the representational boundaries of Hawaii's 2 single-member
districts. The U.S. Supreme Court has set rigorous standards for making the
population of such districts as egual as is practicable. The basis for
determining population, however, has yet to be definitively set by the Court.
As a consequence, Hawall’s congressional districts presently are set to reflect
the registered voters instead of the more customary census population of the
State. FEven based on such a population measure, current boundaries demark
districts whose population deviations are only arguably within the constitutional
standards set by the U.S. Supreme Court. Such a situation undermines the
stability of the election process because of the potential for challenging its
results. To the extent that the state legislature has evidenced its inability to
remedy such situations, consideration of alternative districting mechanisms such
as by reapportionment commission or constitutional amendment may be required
in the future.

Selecting the Apportionment Base

Within the legal framework provided by the United States Supreme Court's
decisions, there are many questions which must be rescolved by individual states
in devising permanent state constitutional provisions for reapportionment. Each
state must determine the apportionment formula and the apportionment
procedure best suited to its unigue representational goals.

In devising an apportionment formula, a state must first determine the
basis for allocating representation within and among the constituent parts of the
political system. This raises the threshold question of what means for
measuring population is desirable. In answering this question, a basic policy
decision must be made regarding which people should be counted in the
apportionment base.

in the United States, the traditional apportionment base for measuring
population has been total population as reported by the Federal Census Bureau.
The meaning of the term "population”, however, is not restricted to total
population figures. Except for the potential questions regarding congressional
districting discussed earlier, the choice of the exact measure of population has
been left up largely to the individual sizates. As 2 conseguence, a number of
states, including Hawaill, presently  rely upon population measures for
apportionment different from the total census population figures. Moreover,
different population measures may be adoepted for different purposes. The
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question regarding apportionment base arises whenever legislative, school
beard, and county reapportionment ocours. There are presently no
constituticnal, statutory, or judicial limitations on what population measure must
be used for each type of elected body.

Five alternative measures of apportionment base--total population, state
citizens, registered volers, actuszl voters, and eligible voters--can be compared
for their advantages and disadvantages from the standpoint of both thecry and
practice. Selection of an apportionment base involves & considerations cutlined
below:

(D Detailed data breakdowns provide flexibility in drawing
boundary lines for representational districts and allow closer
confermity to  equal population standards set by the
Constitution.

(2) Frequent data availability offers population information
reflecting changes in demographic patterns and prevents
distertions in representation through timely reapportionment

potential,

(3) Temporary residents are affected by the apportionment base
because they may be included or excluded in the measure of
population.  Those in the armed forces or transieni civilians
excluded f{rom the apportionment base are not represented by
the public officials elected by their districts.

{4} Aliens also may be affected by the apportionment base. The
extent of the representational distribution that can resulf is
indicated by the fact that 8 per cent of Hawaii's total
population fell in this category in 1976.

(5) Minors included or excluded by the apportionment bases also
tend to "distort” the representational scheme. Some evidence
indicates that minors are dispropertionally distributed among
the 4 major island groups.

{6) Basic island units of the State~-Hawsaii, Maui, Oszhu, and
Kauai--are affected differently by the various apportionment
bases. Because of the differential effect, a judgment
regarding which base provides Hawail with the type of
representative system best suited to meef ifs peculiar needs
is invelved.

Registered voter totals are currently used in Hawail as the apportionment
base for the state legislature, school board, congressional districting, and local
government purposes. [t remains & viable measure of population for
apportionment purposes. Total population alse must be considered as a feasible
mechanism for representational apportionment. Starting in 1980, federal census
data will be available every 5 vears and in detail sufficient for drawing district
boundaries. While on the one hand, total population has the advantage of not
diseriminating against anv group of residents, on the other hand, it tends to
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distort the representational process by egually weighting all persons, e.g.,
infants and adults are counted the same. Adoption of the total population
apportionment base would change the present representational allocations among
the basic island units.

Apportionment and Districting

The apportionment process raises still other issues beyond those
concerning the principle of equal population, the range of wvariation in
population permitted, or even which measure of population is selected. A
remaining group of guestions involves representative districting. This aspect
of apportionment is important because districting and how it is undertaken
affect the representation of individuals, political parties, and other interests
within the State. Districting involves the drawing of boundary lines defining
the geographic area from which a public official is elected.

The issues regarding representational districting can be grouped into 3
categories, namely, district structure, electoral systems, and criteria for how
boundary lines are established. Questions involving district structure generally
relate to the controversy over single and multiple member representative
districts. Whether to create single or muitiple member districts can be a subject
of considerable controversy. Unforfunately, there is very lttle empirical
evidence 1o support the arguments for or against either alternative although the
following discussion attempts io present the evidence that does exist. For the
most part, it is not known what the practical effects are of using one districting
arrangement rather than the other.

Most of the effects commonly alleged to follow from use of single-member
districts, in contrast to multimember districts, are actually due simply to the
smaller or less heterogeneous nature of the single-member district, rather than
to the fact that only one representative is apportioned to the district. When
discussing single and multimember districts, it can generally be assumed that,
in any state with an elected body of a limited size, multimember districts will be
larger and encompass more diverse interests than will single-member districts.
This close interrelationship of what are actually 3 separate district
characteristics--size, degree of heterogeneity, and number of legislative
representatives--should be kept in mind when evaluating the following claims
regarding the effects of single and multimember districts.

In evaluating single and multiple member districts, a number of issues
regarding the representational process are significant. Consideration must be
given to whether (1) the number of persons elected structurally affect the
relationship between the representative and constituency, (2 the structure of
the representative district influences how public officials view the problems they
face, (3) the district structure makes a difference in how effective pressure
groups and political parties are with those elected, (4) the type of effects the
structure may have on who gets elected, (5) minority group representation is
affected by the district structure, and (6) the tendency to gerrymander is
related to whether single or multiple member districts are adopted. A
comparative summary of how single and multimember districts address these
concerns is summarized in the following table:
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DISTRICT STRUCTURES

Impact of District
Structure

Representative/constituent
relationship

Representative view of
problem

Pressure group and
political party influence

Effect on election
characteristics

Minority group
representation

Uppertunities for
gerrymandering

In addition to specifying

Single-Member
Districts

closer representative
ties to constituents

representative more
visible

narrow concern for
local issues

representatives less
dependent

organizations are
weakened

greater emphasis on
voter personality

simple ballot format

representation for
minority areas

discourage minorily
parties

more susceptible to
gerrymandering

AFFECT THE REPRESENTATIVE PROCESS

Multimember Districts

increased representa-
tive independence

alterpative access
points to political
process by consti~
tuents

broader perspective
of larger issues

greater representa-~
tive reliance

stronger organizations
attracts better-
qualified candidates

election emphasis on
issues and pariies

possible greater
voting power

potential for party
sweeps

allow multi-party
systen

dilutes minority
streagth

less opportunities
for gerrymandering

the tvpe of district and electoral system to be

used for the apportionment and election of public officials, an apportionment
formula may also include additional provisions designed to guarantee 3 fair and
equitable districting process. Even acknowledging that the districting process
inherently reflects political choices, it may still be desirable to place Limitations
upon how those preferences mav be shaped. Districting standards guard
against overt gerrvmandering.

e
e



REAPPORTIONMENT 1IN HAWAILI

Generally, there are 2 alternative constitutional strategies for
representational districting. First, the constitution can fix representative
district boundaries. That is, the details of each district's borders can be set
out specifically through a constitutional provision. Secondly, the constitution
can provide for general criteria as to the manner in which boundaries of
representative districts are t¢c be drawn. It is this second approach that was
adopted by Hawail's 18968 Constitutionzl Ceonvention. [t is generally cautioned
that legislative districts not be permanently frozen in the constitution. The
inequities fostered by inflexible districts which cannot be periodically redrawn
to accommodate population shifts within a state are said to far outweigh the
slight opportunities for gerrvmandering under a constitutionaily prescribed
periodic redistricling system.

The major argument offered in favor of permanently fixing district lines in
state constitutions Is that this practice eliminates all opportunity for
gerrymandering districts at the time of each decennial census. It must be
noted, however, that arguments against constituticnally f{ixing boundaries for
legislative districts may not apply with equal force where congressional or other
elected bodies are concerned,

In Hawaii, the standards added to the state constitution after the 1968
Constitutional Convention can be breken down intoe 2 groups--absolute
restrictions and decision-making considerations. The absolute restrictions on
how the designated apportionment agency establishes representative districts
are:

(17 Legislators must be appertioned among the basic island units

by the method of egual proportions.

(2) No district shall extend beyvond the boundaries of any basic
island unit.

(3) No district shall be so drawn as to unduly favor a person or
political faction.

(4; Except in the case of districts encompassing more than one
©island, districts shall be contigucus.

(5 No more than 4 members shall be elected from any district.

Four other guidelines fall within the nonmandalory category. They are
criteria that should be considered in any decision concerning districting and
that the balance be struck among them is a matter for case by case
determination. The 4 standards state:

{15 Insofar as practicable. districts shall be compact.

{2} Where possible, district lines shall follow permanent and
easily recognized features, such as streets, sireams and clear
geographical features, and when practicable shall ceoincide
with census fract boundaries.
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Where practicable, representative districis shall be wholly
included within senatorial districts.

o~
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(4) Where practicable, submergence of an area in a larger district
wherein substantially different socio-economic interests
predominate shall be aveoided.

Notwithstanding the existence of such guidelines, it is realistic to expect that it
is impossible to completely eliminate all political considerations from the
apportionment and districting process. This process is by its very nature
political. The significant question 1is not whether there 1is politics in
reapportionment. Rather. the gquestion 1s how much politics in relation to the
other factors influence the decisions. A well-thought out constitutional
apportionment and districting formula can do much fo limit the influence of
narrow partisan interests and to ensure that Hawaill’'s districting system will
serve the best interests of all the people of the State.

Machinery for Apportionment

Effective machinery is required to guarantee periodic reapportionment in
accordance with a specified apportionment formula. In the past, state
legislatures  traditionally were  vested with the responsibility for
reapportionment. But the failure of those bodies to perform those functions and
the absence of effective enforcement mechanisms together contributed to the
reapportionment problems of the 1960°'s.

There are no judicial restrictions or standards as to what agencies can or
cannot lawfully be assigned the apportionment function. Each state therefore is
at hberty to choose among alternatives as to the agency best suited to the
political needs of the state. Three mechanisms stand out as the mechanisms
relied upon by the states. They are the state legislature, executive officials,
and bhoards or commissions. A fourth alternative involves computer
apportionment. The arguments regarding each mechanism can be summarized as
foliows:

KO APPORTIONMENT AGERCY IS COMPLETELY FREE
OF POLITICAL INFLUENCES

Agency Arguments For Arguments Against
Legislature - knowledge and experience ~ failed to act in the
regarding political past
representation
- comports 1o separation of - self-interested and
powers doctrine partisan; open to
gerrymandering



Agency

Executive officials

Commission

(nonpartisan)

Commission
(bi-partisan)

Electronic computer

REAPPORTIONMENT

Arguments For

governor easily singled
out for accountability

court review of actiouns
removed from legislature
objective in unature;
independent

statewide orientation
automatic

removed from legisla-
ture

protects interests of
majority party

automatic

automatic and objective

IN HAWALL

Arguments Against

not subject te court
Writs

open to partisan
gerrvmandering

potential for gerry-
mandering

not accountable to
political forces

potential for dead-
leck

potential for gerry-
mandering

programs reflect

political values of
programmers; benign
gerrymandering

Regardiess of who has the original responsibility for periodic state
apportionment and districting, political questions will be invelved, for the
reapportionment process is by its very nature political. This is true in varying
degrees depending upon whether the legislature, the governcr, a commission,
or an electronic computer performs the necessary reapportionment. The process
of apportioning elected officials has political and partisan implications simply
because these positions are representative and elective. Under such cir-
cumstances it is inevitable that there be political significance at all stages of the
apportionment process.

Regardiess of which apportionment agency is adopted, it may be vested
with jurisdiction to apportion and district varicus types of representative
districts. Present constitutional provisions for the reapporticnment commission
cover only the state legislature and it is debatable whether, absent express
censtitutional  language, additional reapportionment funciions  affecting
congressional and school board districts could be delegated to the commission.
Notwithstanding issues of constitutional construction and interpretation,
amendments to the constitution may expressly empower an apportionment agency
to take on expanded types of functions. Such changes could specifically set out
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the types of districts the agency 1is empowered to restructure. In the
aiternative, constitutional provisions could wvest the agency with open-ended
jurisdictional authority that is defined by state laws.

Many states, however. have nonetheless realized that in corder fo ensure
prompt and effective reapportionment, it is necessary to provide for an
enforcement procedure in case the agency having the initial responsibility for
reapportionment fails to act. An intermediate agency may be empowered to
devise an apporticnment plan or direct recourse ito the courts may he
constitutionaily permitted.

Remedies state courts may be constitutionally cmpowered to use for
enforcement include: (1) requiring election of legislators at large, {2) enjoining
the holding of elections for filling legislative seats, (3) nullification of acts of an
unconstitutionally apportioned legislature, and (4) issuance of writs of
mandamus against a nonlegislative apportionment agency. The Hawail
Constitution presently provides for this latier remedy.

A final consideration in designing a total state apportionment procedure is
the desired Irequency of apportionment. This frequency should be specified in
the constitution, and should be related to the availability of the official
statistics required by the apporiionment formula of the state. The availability
of apportionment data, however, is a major consiraint in formulating workable
periods for reapportionment.

Alternative  frequencies of reapportionment depend upon  when
apportionment base statistics become available. The 2 best possibilities for an
apportionment base turn on fTederal census data or voter registration
information. Thus, the breadth of reapportionment {requency possibilities can
be set as either multiples of & years or 2 vears. That is, voter-related figures
offer periocds of 2, 4, or 6 vears. In contrast, 5 or 0-year intervals are
possible i census~based apportionment data are used.

independent of such limitations zre the primary concerns regarding
reapportionment freguency. Generally, setiing a frequency for reapportionment
involves a trade-off between representational stability and representational
relevance. On the one hand, freguent reapportionments insure that the repre-
sentational basis  for public elections reflects demographic and mobility
characteristics. Ior example, where a population is fast growing and highly
dynamic, frequent reapportionment may be desirable to minimize the population
mmbalance among districts resulting from mobility over time. On the other hand,
less  frequent reapporticnment enhances stability in  legislative processes.
Extremely frequent apportionment undermines the concept of legislative tenure
and tends to confuse voters. Within such a context and taking into account the
constraints of available data, workable alternative reapportionment periods

a

worthy of consideration invelve 5, 6, 8, and 10 vears.



Article 1V
THE EXECUTIVE

From the early I800's when Kamehameha 1 unified the Hawaiian Islands to
the present, a traditiocn of a strong, centralized executive branch has been
maintained in Hawaii. This tradition is reflected in Article IV and in the entire
Hawaii Constitution. It is the purpose of this chapter to highlight key
constitutional provisions involving the power, structure, and operations of the
executive branch of Hawail's government.

CONCENTRATION OF EXECUTIVE POWER

The deliberate concentration of executive power in the governor is based
on the rationale that it fixes responsibility for the efficient conduct of
government affairs. Although all 50 state constitutions vest the executive
power in the governor and make the governor responsible for the faithful
execution of the laws, it is only in a few states that other constitutional
provisions enable the governor to be chief executive in fact as well as in name.

An important element affecting the conflicting considerations of optimum
efficiency and maximum democracy in the executive branch is the manner in
which executive offices are filled. A count of the number of independently
elected executive officials and department heads is an obvious bench mark to
rate effective gubernatorial power for the governor's power is clearly
threatened if it is shared with elected officers whose spheres of authority and
responsibility and whose political ambitions compete and conflict with the
governor's. The "long ballot" record goes to Oklahoma with 13 elective offices.
At the other end of the scale are the "short ballot" states--Alaska which elects
only the governor and secretary of state; Hawaili which elects the governor,
Lieutenant governor, and the board of education; New Jersey and Maine which
elect only the governor; Tennessee which elects the governor and the public
service commission; New Hampshire which elects the governor and executive
council; and Virginia which elects the governor, lieutenant governor, and
attorney general.

Executive offices that are elective in a majority of the states, in additicn
to the governor, are the lieutenant governor, secretary of state, attorney
general, treasurer, and auditor or comptroller. Below is a brief description of
each of these offices and a summarization of the arguments for filling them by
appointment or by election and of the arguments on other issues involving the
cffices.
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Lieutenant Governor

The office of the leutenant governor is patferned largely after the vice
presidency and serves 2 basic functions. Lieutenant governors in 30 states not
including Hawaii are presiding officers of their state senates. As presiding
officer of the senate, the lieutenant governor’'s responsibilities include the
parliamentary tasks which control the order of senate business, referral of
bills; in some <cases, appointment of committees and designation of their
chairmen; and, usually, authority to cast the deciding vote in the senate in case
of a tie. Lieutenant governors are alse "assistant governors” with executive
responsibilities such as succeeding to the governorship in case of a vacancy in
that office, acting in the place of the governor during his temporary ncapacity
or absence from the state, and serving on various boards and commissions. In
a few states, including Hawaii, the leutenant governcr performs the functions
generally belonging to the secretary of state.

In 1964, the Hawaii Constitution was amended to provide for the election of
the governor and the lieutenant governcr of the same political party.
Arguments favoring the joint or team election feature include:

{1 It would prevent a situation of chaos and confusion that
would result from succession by a lieutenant governor of a
political party different from the governoer's.

(2 It would foliow the pattern for the election of President and
Vice President of the United States.

(3; It would allow people to vote for a political theory as much as
for individual candidates.

(4) It would prevent disputes and infernal dissension in the
executive branch. as evidenced in states where the governor
and lieutenant governor represent different pelitical parties.

Arguments opposing the joint or team election feature include:

)] It would detract from the conception of a popularly elected
executive branch, particularly when few offices are elective.

{2y It does not make any provision for nonpartisan candidates for
governor or lieutenant governor.

(3 It would encourage weak candidates for the lieutenant
governorship.
{4} Chaos would not occur in the case of succession by a

lieutenant governor of a political party different from the
governor's hecause administrative appointments must be
approved by the senate,

(53 The same problems of lack of harmony in the executive
branch can exist between a governor and leulenant governor
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who both represent the same party but different factions of
the party.

Another issue pertaining tc the office of lieutenant governor is whether
the constitution should authorize the governor instead of the legislature to
delegate the duties of the lHeutenant governor. Arguments favoring
gubernatorial delegation include:

(1 By exercising functions that normally would not be delegated
by the legislature, the lieutenant governor would be more
effective.

(2 It would add to the efficiency of the executive branch by
authorizing the governor to delegate ministerial and routine
duties to the lieutenant governor, such as when the governor
is away from the seat of government.

(3) Although it would not lessen the governor's ultimate
responsibiiity, 1t would ease the administration of the
executive branch.

(4) It would enhance the concept of the governor and lieutenant
governor as a working team under which imprudent delegation
would be unlikely, particularly if it would increase the
political stature of the lieutenant governor at the expense of
the public image of the governor.

Arguments opposing gubernatorial delegation include:
(1) It would create a two-headed executive.

{2) It would relieve the governor of responsibilities and basic
rights with respect to the execution of gubernatorial duties.

(3) It would constitute a temptation to induce the governor 1o
shirk duties by delegating "messy” jobs or "hot potato”
emergencies or crises to the lieutenant governor.

(4) The governor, as a matter of law, has ample authority to
delegate pureiy ministerial duties.

Hawail's lleutenant governor, as that office is now constituted, is elected
cn a joint ballot with the governor; is a purely executive branch office; is in
direct lne of succession to fill a wvacancy in the governorship; and is
responsible for all the functions and duties of 3 secretary of state. Supporters
of the office, in general, argue:

(1) Only one state, Maryland, has abolished the office in the past
one hundred vears, and in that state, the office was
reconstituted in 1870



INTRODUCTION AND ARTICLE SUMMARIES

(2} The Committee on Suggested State Legislation of the Council
of State Governments includes the office of lieutenant
governor in their model executive article.

(3) People wish to retain elective positions.

{(4) The office, in most states, provides a permanent presiding
officer for the senate without depriving the people of any
senatorial district of their representative.

(5) The lieutenant governorship has existed in all the larger and
more influential states.

(6) It provides a successor to the governorship elected by all the
people.

Critics of the office argue:

(b The office seldom bears a significant share of administrative
responsibilities.

(2) The office tends to attract mediocre persons who are usually
poorly compensated.

(3) The lieutenant governor is an unnecessary "fifth wheel".

(4) Regardless of party affiliation, there may be lack of comity
between the governor and lieutenant governor.

{6} The Mcdel State Constitution and about one-fifth of the states
make no provision for the office.

Secretary of State

The office is found in every state except Alaska and Hawaii which
consolidate that office with the office of Heutenant governor. Secretaries of
state are elected in 38 states; appointed by the governor in the 7 states of
Delaware, Maryland, New Jersey, New York, Pennsylvania, Texas, and
Virginia; and elected by the legislature in the 3 states of Maine, New
Hamsphire, and Tennessee. The traditional duties of the secretary of state
include custodianship of records and archives, publication of public documents
and laws., election administration, and service on numerous boards and com-
missions. Within the "long ballot" versus "short ballot" controversy, it is the
office of secretary of state, of all executive offices, on which there is the widest
consensus to make it appointive rather than elective. Arguments favoring an

elective secretary of state include:

(D Election supports direct expression by the ballot of the
popular will.

G4
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(2) There is danger in an overcentralized executive branch of
government.

{33 If there is party division between the governor and the
secretary of state, the voters want an elective secretary of
state as a watchdog over such operations as ejection
administration or records.

Arguments favering an appeointive secretary of state include:

{13 The position, being essentially ministerial and having so little
discretion of a policy-making nature, there is little on which
voters can acgquaint themselves for purposes of casting an
informed hallot.

(Z) Since the task of the office is to execute and implement state

policy, the secretary of state should be directly responsible
to the governor as head of state administration.

Attorney General

The office exists in each of the 50 states and is a censtitutional office in
all states except Alaska, Hawali, Indiana, and Wyoming where it is established
by statute. Attorneys general are populariy elected in 42 states; appointed by
the governor in Alaska, Hawaili, New Hampshire, New Jersey, Pennsyivania, and
Wyoming; elected by the legislature in Maine: and appointed by the Supreme
Court in Tennessee. The functions of the attorney general fall into 3
categories: (1) legal adviser, with respect to the official powers and duties, of
the governor, other administrative officers, and the state legislature; {(2)
representative of the state, or its officer or agency, in court in cases to which
the state 15 a party or in which some state officer or agency sues or is sued in
an official capacity; and (3) principal law enforcement officer of the state.
Arguments favoring an elective attorney general include:

(1) There is no pronounced trend to modify the position of the
attorney general as an offigcial largely independent of fthe
governor and under no compulsion to see eve-to-eyve with the
governcr in matters of administration policy.

(2} Under an appointive office, gubernatorial control is spl fo be
influenced by political considerations.

{3y The office is not sclely a ministerial post but includes
responsihilities that are guasi~judicial and  guasi-
representative as attorney for the people and for the staie as
well as for the governor and for the administration.

(4) An important aspect of the attorney general's responsibility is
the duty to c¢heck on the governor and the governor's
administration fo prevent viclation of the law and o expose
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official wrongdoing in the siate government wherever it is
found--a watchdog function that an appointive atiorney
general subject to removal by the governor cannot discharge.

Only an elected attorney general is free to maintain true
impartiality, detachment, and faithfulness to the law in the
exercise of duties in contrast fo an  attorney general
appointed, and subject to removal, by the governor who
would tend o compromise impartiality and ohjectivity in
straining to reach an opinion approved by the governor.

The separation of powers doctrine demands that the attorney
general be independent of the executive.

Popular election gives the attorney general a mandate from
the people which increases the respect and prestige of the
office.

The office should be elective and serve as a training office
for higher electoral responsibilities.

Arguments favoring an appointive attornev general include:

(H

(3)

(4)

s
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For purposes of administrative efficiency and public
responsibility, the attorney general should be appointed by,
removable by, and responsible to the governor, as the person
respeonsible for the faithful execution of all state laws.

An appointed attorney general is freer 1o act on controversial
issues than an elective atforney general who must consider
the cost of action in office in terms of votes.

An elected atforney general may be In complete disagreement
with the governor on Important pelicy guestions and may be
an outspoken political rival to the governor resulting in the
office of attorney general being used to obstruct the working
of government.

The attorney general's function as a legal adviser to the
governor and other state officers, and the duties fto aid In
the enforcement of state laws, are essentially part of the
executive power and should be performed by one in
agreement with the chief executive.

v general is the legal adviser of the
governor, the latter should have the privilege of selecting as
legal adviser such a person as is in the governor's judgment
the most competent, one whose views are similar to the
governior, and one in whom complete confidence rests.

Since the attorney

Gubernatorial selection of the attorney general brings into
the public service attorneys of marked ability and high

96
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reputation who might not be available if forced to submit o
an election to obtain the office.

{7y Making the attorney general appeintive by the governor,
fully and directly responsible to the governor, and subject to
removal by the governor is consistent with the basic theory
of centralized administration and a strong, responsible
gFoverncr.

(8) The ultimate "watchdog" responsibility lies with the people, a
responsibility much easier to discharge if only the governor
is responsible for the operation of the state government.

{9) The task of the administration of justice is a professional one,
not a political one, and the attorney general should be
interested first in the administration of justice as a
professional function, not in personal political ambition.

Treasurer

The office exists in every siate except Georgia and, as a distinct
executive coffice, in every state except Alaska, Hawaii, and New York where the
typical duties of a treasurer are carried on by the department of adminisiration,
the director of finance, and the controller, respectively. The treasurer’s
primary duties Involve the actual receipt and custody of state funds and
payment of warrants drawn on the state. The position is filled by popular
election in 40 states; election by the legislature in Maine, Maryland, New
Hampshire, and Tennessee; apointment by the governer in Alaska, Hawall,
Michigan, New Jersey, and Virginia.

The election of a designated treasurer as official custodian of state funds
with duties that are largely formal and ministerial in nature, rather than
discretionary, is still the rule in a majority of the states. However, the fact
that both Alaska and Hawaii have entirely eliminated the elective position of
treasurer and the fact that several reorganization proposals effected in states
across the nation are indicative of some sort of state department of revenue
becoming the accepted model. In addition to the need for a more rational and
sophisticated organization for fiscal and budgetary operations, the rationale for
shortening the ballof by omitiing the position of treasurer also dictates that if
the governor is 1o exercise a reasonable measure of control over state
administration, the governor must certainly be the dominant figure in the field
of state {inance, for administrative control without some degree of [inancial
control is a contradiction.

Auditor and Complroller

The offices of auditor and comptrolier, one or the other but not both, are
commonty elective executlive positions. Of the 48 states which provide for an
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office for post-auditing (auditor)}, 17 make it a constitutional, popularly elective
office. Of the 35 states which provide for an coffice for pre-auditing
(comptrollery, 12 make it a constitutional, popularly elective office. None of the
33 states which provide for both an auditor and a comptroller fills both offices
by the same method of selection.

Of 5 significant elements in state financial organization, Hawaii provides
for the comptroller (head of the department of accounting and general services)
to discharge the functions of determination of the nature of the accounting
system, budgetary and related accounting controls; voucher approval and pre-
audit, and warrant issuance; and for the legislative auditor to discharge the
functions of post-audit. The distribution of these functions among officers and
agencies in other states does not fit any readily discernible pattern. It is
agreed that a distinction needs to be made befween the pre-audit which is
essentiaily an exXecutive function and the post-audit which serves to assure the
legislature that expenditures and investments have been made in accordance
with law. It is alsc agreed that the greatest danger in this area is having the
same officer charged with both pre-audit and post-audit and thus placed in the
position, at the lafter stage, of examining the officer’s own accounts.

It can be concluded that, apart from reascons related to specific functions
and traditions associated with a particular office in a given state, the
underiying reason for making the leutenant governor, secretary of state,
attorney general, treasurer, auditor, or comptrolier elective is the fear of an
overpowerful single executive coupled with a desire for a representative
bureaucracy achieved by direct election. The underlyving reason for making the
offices appointive is the fixing of responsibility in the chief executive by
eliminating diffusion of command, division of autherity, and frustration of
executive power.

ORGANIZATION AND STRUCTURE
OF THE EXECUTIVE BRANCH

The framework for the structure of the executive branch in Hawaii is

aimed at the objectives of integration and consolidation of administrative
operations, some of which are set forth below.

Allocation of Governmental Units

Legislative allccation of governmental units suggests a counter-proposal of
gubernatorial allocation of governmental units, usually in the form of granting
the governor constitutional power to initiate plans for administrative recrganiza-
tion subject to rejection by the legislature. Alaska is an example of a state
which has incorporated such a proposal in its constitution. Arguments favoring
exciusive legislative powers of recrganization include:

{1} Since the structure of government is properly a legislative
responsibility, the legislature should have the principal role
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in framing departmental structure to assure that the policies
of government are being executed.

(2) Existing provisions have achieved the objective of preventing
proliferation of governmental units.

(3) Experience shows that the executive and legislative branches
can work cooperatively fo reorganize when the constitutional
power is vested in the legisiature.

(4) Delegation of power to the governor does not allow the public
to scrutinize the proposal as carefully as if the power is in
the legislature.

(5) Since the establishment of the structure of the executive
branch is largely a matter of statutory law, its reorganization
should alsc be a matter of statutory law.

{8) Even the reorganization powers given to the President of the
United States do not allow such major recorganizations as
creating, abolishing, or altering executive, cabinet-ievel
departments.

Arguments favoring gubernatorial reorganization powers subject to legisiative
veto inciude:

{1; Since the governor is primarily accountable for and is better
equipped than the legislature to oversee administration, the
governor should have the authority, subject to legislative
veto, fo reorganize the administrative units under the
direction of that office.

(2) The legislature could retain effective power over
reorganization since no recrganization would be made without
its consent.

(3) The power would assist the executive branch in carrving out
efficiently the administrative functions assigned to it.

{4y Requiring affirmative action on each plan submitfed to the
legislature could reduce chances for meaningful
recrganization to take piace at an acceptable pace.

Subject matter committees mway jealously guard their
jurisdictional assignments.

s,
i
et

(6) Similar reorganization powers have been given to the
President of the United States since 1949,



INTRODUCTION AND ARTICLE SUMMARIES

Twenty-Department Ceiling

A ceiling of 20 principal departments immediately suggests the questions
of why 20 or why any constitutional limit by number. Arguments favoring a
constitutional lmitation include:

(1) The provision insures that the legislature cannot create
executive branch departments at will and thus protects the
power of the governor to administer the state government,

(2}  The provision protects the legislature from undue pressure to
create new depariments.

(3} The provision insures that the governor has a manageable
span of control over departments and limits the number of
departments and units reporting directly, thereby increasing
government efficiency and accountability of officials.

(4) A maximum of 20 departments is recommended by the Model
State Constitution and the Model Executive Article and also
appears to be the trend in other states in their attempt to
prevent proliferation of departments of state government and
bring sound management principles to the operation of
government.

Arguments favoring removal of the constitutional limitation include:

(1 The limit on the number of departments may result in an
inefficient grouping of unrelated activities and interfere with
efforts to achieve flexibility in administration.

(2) The existence of a limit on departments has contributed to a
proliferation  of  divisions, special agencies, boards,
commissions, and offices.

(3)  The limitation to 20 departments is arbitrary.

{4y A specific lmit should not be in the constitution; the

objectives could be achieved by statute which would have the
advantage of greater flexibility.

Pressures Acainst Integrated Consclidated Administration

The following Ust consists of pressures against concentration of

administrative and executive powers in the governor:
(1) The "normal” drive for agency autonomy or an almost innate

characteristic of  administrative  agencies Ha desire
independence.

100
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(23 A historical background of separate responsibility to the
electorate which may have had its origin in a "reform”
movement for a special function or as a popular repugnance
against a scandal in an established service. The appeal of
"direct responsibility to the people' is difficult to overcome.

(3) The attitude of clientele and interest groups and the often
closely  related and mutually reinforcing factor of
professionalism. Each interest group, identifving the public
interest with its own, feels that its affairs are properly
considered by keeping the agency and funds invelved
"independent”--meaning independent of everyone but the
particular interest concerned. The politics of the ballot-box
are substituted by the politics of special influence, often but
not always with the highest motives. Professionalization, as a
force for fragmentation of state services, is often closely
linked to the pressures of special clientele groups.

(4) TFunctional links to the national government, or the tendency
of a lower level of government to adjust its organization to
mirror the larger political unit. This tendency is probably
most strongly felt at the state level as the result of federal
grant-in-aid programs and requirements.

(5} The desire to insulate special types of programs or the belief
that certain kinds of preograms should be In some messure
removed from political policy and processes. Regulatory,
experimental, and trade promotional agencies have often been
provided with insulation or exemption from central controis
and policies.

(6)  Political division between the governor and the legislature has
frequently expressed itself in the establishment of
administrative agencies which were placed under legislative
control or, as a minimum, beyond any effective control of the
governor,

Governcr Sanford of North Carclina, in his work on revitalization of the
states, makes 10 recommendations for achieving adequate and effective state
government; most of the recommendations are pertinent t¢ constitutional
deliberations:

{1 Make the chiel executive of the state the chief exescutive in
fact.

2)  State constitutions, for so long the drag anchor of state
progress, and permanent clecak for the protection of special
interests and points of view, should be revised or rewritten
into more concise statements of principle.

e

(33 The 2Z~year term for governors should be replaced with a 4-
vear term, and a governor should he allowed 1o seek to
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succeed himself at least once. If succession is not favored in
some siates, perhaps a 6-vear single term might be
considered.

The governor shouid be given the dominant authority in the
budget process, preferably as budget director.

The governor, as chief planner for the state, musi conduct
the administration to enable the state to look to the future
bevond the governor's term of office.

Like the President of the United States, each governor should
have the authority to reorganize and regroup executive
agencies, subject to legislative veto within a specified period
of time.

The executive committees, state councils, and separately
elected executive officers and independent boards and
commissions should be eliminated, in authority if not in fact.

Merit systems and civil service, a strength for government
when properiy structured, must be disentangied from an
cverzealous past, and liberated from an coverprotective
philosophy that smothers the best ialenf, prevents rapid
promotions, and often penalizes assertive leadership.

The governor must have adequate staff to represent
adequately the public interest.

The governor's office should be organized to bhe receptive to
new ideas and should use the experience of other states in
seeking fresh solutions to problems.

Critics of

these recommendations and of the reorganization movement

principles which would establish a clear administrative hierarchy headed by a
popularly elected governor from whom all administrative authority flows focus on

3 points:

{1y Overconcentration of authority in one individual.

(2) Overemphasis of formalities at the expense of operating
reglities.

{3; Disbelief that the 'principles” will insure continuity of policy
and reliable popular control.

EXECUTIVE-LEGISLATIVE RELATIONS

The governcr's relationship with the legisiature exemplifies the
checks and halance system as a fundamental construct of American
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constifutional gevernment. The governoris veto power is an cbviously
important element in the checks and balance system. Some constitutional
specifications affecting that power are outlined below.

Time

The time available to the governor for reviewing measures that have
passed the legislature affects the governor's ability to take informed
action. In Hawaii, the governor has 10 days to consider bills presented 10
or more days before the adjournment of the legislature and 45 days for
bills presented less than 10 days before adjournment or presented after
adjournment. Bills which are neither signed nor returned by the
governor within these periocds automatically become law. Only 4 states,
Alaska, California, Illinois, and Michigan, permit more time for in-session
review and only Illincis grants more time after adjournment. It has been
suggested that the pericd for gubernatorial consideration be increased,
particularly because a Bill not acted upon becomes law in Hawaii,

Pocket Veto

Twelve states provide for the pocket veto whereby a bill dies if the
governor neither signs nor vetces the measure. In Hawail, the governor
can exercise the pocket vete only when the legislature reconvenes in
special session to consider a post-adjournment veto. At this time, if the
legislature does not override the veto but instead alters the bill, the bill
dies if the governor fails to sign it within the reguired time. The
principal cbjection to the pocket veto practice is that it does not require
the governor to state objections and therefore obscures gubernatorial
responsibility in killing legislation.

Legislative Majorities to Override

If the number of votes required to override the governor's veto is a
simple majority, the veto is, in effect, merely an advisory opinion and is
not a true check on legislative action. The higher the extracrdinary
majority needed to override, the more the veio assumes its character of
being a check on the legislature.

All states, except North Carolina, which does not provide for the
veto, have constitutional provisions that specify the reguirements for
overriding the veto. Twenty-two stafes, including Hawaii, require a two-
thirds vote of the membership of the legislature fo override, and 14 states
require two-thirds of the legislators present. In the remaining states,
the wetc may be overridden by a three-fifths or simple majority of the
members or by three-fifths of the legislative quorum present. Arguments
favoring reiaxation of the required vote o override include:
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{1 The small percentage of vetoed measures that are overridden
indicates a need for a better balance in executive-legislative
relationships.

{2y A veto that is cleose to being absoclute is undemocratic.

Arguments favoring rigid vote requirements te override include:

{1) The governor is In the best position to assess the merits of a
bill and its relationship to overall state policies.

{2y If the requirements are relaxed, it may make it possible for a
minority of legislators to control legislative decisions.

Post-Adjournment Veto Sessions

If the legislature meets for a limited period and is unable to reconvene
itself in special session, post-adjournment veto decisions become final. The
desirability of this practice has been questioned as giving an unfair advantage
to the governor. "Three proposals have been suggested to meet the situation.

The Model State Constitution solves the problem by eliminating the
possibility.  That document provides for continucus legislative sessions,
interrupted only by recesses. Since a recessed legislature can be recalled by
its leaders, there is ample opportunity fo reconsider biills that are vetoed
out-of-session at the legislature's discretion. A second method is to grant the
legislature the general power to reconvene in special session. The third
approach, taken by Connecticut, Hawail, Louisiana, Missouri, and Washington,
is to authorize the legislature to reconvene itself in special session for the sole
purpose of considering post-adjournment vetces.

Conditional Veto

The conditional veto, or executive amendment, permits the governor to
return g bill unsigned to the house of origin with suggestions for changes which
would make a bill acceptable. The legislature has the choice of amending the
bill only in the manner proposed by the governor or forcing the original bill into
law by a specified extraordinary majority wvote. Illinois and Massachusetts
provide for the conditional veto. Arguments favoring the conditional veto
include:

(i) Use of the conditional veto is usualiy based on the governor's
objection oniy to part of the bill and by use of this formal
communication, the objection can be resoived.

(2  The procedure promotes a <closer working relationship
between the governor and the legislature and at the same time
retains clear accountability for the action of each.
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(3) Experience in the states where it is used shows that
governors use the conditional weto more often than the

regular veto,
Arguments opposing the conditional veto include:

{1 The effect of the conditional veto can be achieved through
informal communications between the governor and the
legislature.

(2 The conditional veto would result in enlarging the governor's
authority in areas where the governor is already sufficiently
strong.

Partial Veto

The partial veto consists of an item veto over nonappropriation measures;
in most instances, it is final unless overridden by the legislature in the same
manner as a veto of a complete bill. Oregon and Washington provide for the
partial veto.

The partial veto is recommended as a device to increase the choices
available to the governor in acting upon legislation which the governor favors
partially. It is opposed on the ground of violation of the separation of powers
by diffusing responsibility between the executive and legislature.

Legislative Sessions

The governor exercises 3 principal powers which affect legislative
sessions. They are: (1) the convening of the legislature in special session, {(2)
determining the agenda of a special session, and (3) extending the duration of
regular and special sessions. The major controversy in this area is whether
these powers should be shared with the legislature or exercised by the governor
alone.

(1) Since the governor functions in office on a vear-round basis
and is supported by a large, well-staffed bureaucracy, the
governor is in the best position to determine when and what
problems require a special session and if the state's business
warrants the extension of any session.

(27 By authorizing only the governor to exercise the powers, the
legislature is compelled to complete its work promptly and
efficiently during the regular session.
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{33 The governor's role as legislative leader is enhanced by
offering the governor significant discretion in determining if
and when certain policy questions will be dealt with.

‘ing wi

(1 Constitutionally, the legislature is the policy-making branch
of government and as such should be able to decide when
certain problems require legislative attention.

(2} The increased responsibility exhibited by state legislatures in
the last several decades has largely removed any basis for
fears that these powers will be abused.

(3) Many prominent organizations in the field of state government
such as the National Municipal League recommend sharing the
3 powers between the 2 branches.

THE OFFICE GF GOVERNOR

Constitutional requirements and conditions for the office of governoer,
equally applicable to the office of lsutlenant governor, are set forth with
particularity in state constitutions. Two of the significant items among these
gualifications and conditions are presented below.

Time of Election

The basic concern in setting the time of gubernatorial elections is whether
they are to be separated from presidential elections and local elections.
Arguments [avoring nonpresidential vear gubernatorial elections include:

{1 There {s a need o Keep sfate and national issues separate.

{2y  The governcr should De elected on the Dbasis of the

candidate’s stand on state issues instead of riding into office
en Tpresidential coattails”’ .

(3) Nonpresidential year elections keep political parties alive
between presidential elections.

Arguments favoring presidential vear gubernatorial elections include:

{1} Vater turnout is smaller for siate elections than it is for
presidential elections.

1ie
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Additional elections are costly.

Additional elections impose excessive burdens on government,
political parties, and voters.

Limitations on the Number of Terms

Arguments favoring unlimited terms for governors inclhude:

(b

(2)

(3)

(4)

(

ot

)

The people should be able to retain a governor if they feel
the person is the best qualified. To deprive the people of
this right, denies them the service and experience of able
public servants whom they know the most about and denies
them the right to elect a person of their choice.

Knowledge of the administrative machinery is so involved that
a governor should have at least a 4~vear term and unlimited
succession rights to develop and implement programs to which
the governor is committed.

The powerful pelitical machines built by bosses and special
interests are not weakened by constitutional Hmitations on re-
eligibility whereas the political power of the people is more
easily fragmentized. If the governor has a sufficiently long
term and can be reelected, there is more opportunity to
organize public support so that fthe governor may win
succession to office by the governor's own right.

Limiting the number of terms resulis in such periodically
heavy turnovers of administrative executives appointed by
the governor that there is ne continuity in administration,
administrative offices are less attractive, and the incentive
for deing a good administrative job is weakened.

Numerous other checks upon the governor exist in the form
of legislative and judicial controls, the 2-party system, the
constitution, public opinion, and the desire for re-clection.

Limited terms diminish a governor's political leadership and
effectiveness near the end of the allotted time because party
leaders, legisiators, and the public are considering who the
next governor will be.

Arguments favoring limited terms for governors include:

(I

There is a fear that unlimited re-election enables the
governor to build a political machine which may be used io
perpetuate the governor’s regime. Continuance in office,
unrestricted as to succession, allows the governor (o amass
so much  political power as  to thresten creation of 2

dictatorship.



(2)

(3)

(4)
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A constitutional bmitation on gubernatorial re-clection makes
the office available to new individuals with new ideas more
frequently and is more lkely to kKeep the governor responsive
to the wishes of the people.

The governor, in fostering self-perpetuation, will usually do
what is necessary to win the next election rather than what is
right.

Political experience indicates that it is often difficult to defeat
an incumbent governor who is seeking re-eleciion regardiess
of qualifications.
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Article V
THE JUDICIARY

A fundamental function of every state is to preserve itseif and its citizens
from internal danger. It must alsc prevent the undermining of the social order
by keeping open the avenues of social progress, including the adjudication of
disputes between citizens. [t is in this process that the courts play a prominent
role. "They provide the instrumentality for the trial of disputes between the
individuals and between the state and individuals....” While performing this
function, the courts safeguard the democratic processes and the rights of the
individual. In doing so, the court and the entire judiciary system serve as the
formal mechanism for resolving conflicts and lessening the frictions between
individuals within the state.

The recent history of Hawail's judiciary has been a positive cne. Prior o
the 1968 Constitutional Convention, Retired Associate Justice Tom Clark of the
United States Supreme Court, in a speech in Hawall, declared that, "Hawaii, in
its seventh vear of statehood. has one of the best judicial structures in the
nation." Among the features of the judiciary that elicited praise were: the
centralization of administrative, budgetary, and statistical contreol in the chief
justice; the creation of the office of administrative director; the granting of
broad rule~making power to the Supreme Court; the establishment of the judicial
council to serve in an advisory capacity; and the flexibility provided by its
provisions on court structure and jurisdiction.

Notwithstanding the smooth functioning of the judiciary in the recent
past, modifications improving the system's capacity to deal with future judicial
needs are possible. In general, however, all such concerns should be
considered within the context of how detailed provisions dealing with the
judiciary should be written into the Constitution. In the past, many states'
constitutions contained judicial articles with great detail. With the growth of
population, shifts in economic base, and industrial and agricultural expansion,
most states have found their judicial provisions cutmoded and have resorted to
repeated constitutional amendments. Recognizing that the process of
constitutional amendment is arduous and time consuming, commentators have
urged that the judicial provisions be drafted so as to provide a flexible
structure by which a court system could adjust to changes dictated by an
expanding society.

JUDICIAL ORGANIZATION

The judicial system reflects the collective preference for public order and
individual justice as compared with the advancement of other social objectives.
In considering the size and service level associated with a structure of judicial
administration it is possible to frame the analysis in a manner similar to that of
establishing any other social welfare program. For example, relative fo the
judicial svstem, the guestions raised can fake the form of: "How important is
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having well-trained judges in all courts?” or "How much public resources should
we commit to cutting back the backlog of court cases and minimizing delay?"
The answer to such questions Involve the size and quality of the judicial
administration system. In turn, those factors reflect a public commitment to the
establishment of a formal structure for the resclution of social conflicis. The
level of such a commitment in Hawail was approximately 1.7 per cent of the
State's total resources in the past few years. Even accounting for such cost
considerations from the standpoint of judicial organization the issue most
relevant for constitutional design involves the capacity of the judicial structure
to resoive the disputes of Hawaii's citizens. Two tyvpes of forces bear upon
judicial capacity--the demand for judicial services and the ability of the
organization to meet those demands.

The ability of the judicial structure to dispose of the conflicts brought
before it is, in part, determined by the magnitude of the demands made upon its
services. Given a fixed organizational structure, the demand for court services
may be higher or lower than its short nonservice capacity. In recent years, a
number of factors which explain the magnitude of demand for judicial services
and changes in court caseloads have been identified. Five such factors are
briefly set out below:

(1) Underlying Social Activity. There is a positive relationship
hetween the volume of social activity and the number of cases
arising out of that activity.

(2) Certainty of the Law. A negative relationship can be

expected between the certainty (predictability) of the law and
the number of litigated cases.

(3) Substantive Legal Rights. The creation of new or the
expansion of existing substantive legal rights produces an
incredse in the number of cases.

(4) Cost of Legal Services. Decreases in the cost of legal
services increase the number of cases brought.

(5) Court Response Time. Courts can react to increased demand
for their services by increasing the waiting period for
Litigants.

Each of the above forces are factors outside the determinants of judicial
capacity. However, each, in turn, affects the perceived adeguacy of the
courts' ability 1o resclve social conflicts. Acknowledging that many factors
influence the demand for judicial services, analysis turns to whether Hawsall's
judiciary has been able fo meet such demand.

Analysis of judicial organization can be broken down intc 2 types of
adjudicatory functions. First is the capacity and ability of trial courts to
dispose of the controversies brought to them. A second dimension involves
judicial appeal.
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Trial courts have traditionaliy been the initial public forum for resclving
the disputes brought to the judiciary. Generally, without alfering current
procedural safeguards, the number and organization of the ftrial courts
determine how many cases the judicial system can dispose of in a given fime
period. During the last few years, the number of cases brought to Hawail's
trial courts have shown a gradual increase. At the same Ume, there does not
appear to be a substantial decline in the court’s ability to rescive those cases.
Preliminary evidence shows that different tvpes of courts have varying
capacities to dispose of the cases brought before them. Such differences might
be explained by the varying levels of judicial and other rescurces available to
the different types of courts. However, a more plausible explanalion rests in
the differences of severity and complexity associated with the types of cases
allocated to the different classes of courts. 7To the extent that such
jurisdictional requirements of the courts are related to the termination rates of
the 3 types of courts, the ability of the courts to dispose of their caseloads may
reflect less wupon their capacity than their ability to tailor justice to the
seriousness of the coniroversy.

An altogether different dimension of the judiciary's function invelves
appellate review,

In Hawaii, the appellate function is presently vested in the Hawail
supreme Court. The 5S-member Court is responsible for resolving cases taken
on appeal from the State's trial courts. Its ability to accommodate demands for
its services appears to have declined in the past few vears.

At the beginning of this decade, the Hawaii Supreme Court successfully
disposed of 73.82 per cent of all appellate proceedings. However, that
termination rate fell to 53.91 per cent by 1576.

At the same time, the Court's ability to successfully review its cases has
declined, the time needed for ferminating an appellate case has lengthened.
Between 1972 and 1976, the average time from the date an appeal was filed until
an opinion is rendered rose from 12.6 to 19.5 months. The number of justices on
the Court remained constant over that period. Such evidence suggests that
judicial productivity may be lagging. However, further analysis dispels this
notion.

Two points can be made. First, the number of written opinions produced
by the Court in recent years has not changed substantially.  Second, the
Supreme Court has experienced a radical increase in its workload, espscially
during the last 2 years. While approximately 400 appellate matters were brought
to the Supreme Court in 18971, the number exceeded 600 in 1976,

Such evidence indicates that the appellate capacity of Hawaii's judiciary is
inadequate for dealing with the demands placed upon it.

There are a number of alternative ways for expanding the appellate
capacity of the judiciary. The listing below outlines the most freguently
mentioned strategies and their related alternatives for supplementing Hawall's
present appellate capacity:
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Strategy Alternatives
1. Increase Supreme Court (A} Add professional staff authority
rescurces to make recommendations to the

court regarding the final out-
come of selected cases.

(B} Acdd law clerks.
2. Change Supreme Court structure (A) Increase Supreme Court size.

(B) Reorganize the Supreme Court,
e.g., into panels.

3. Change Supreme Court (A) Restrict the right of review.
jurisdiction
(B} Provide for appeal by
certiorari

Create move appellate courts {A) Intermediate appellate court.

o

{B) Appellate division for circuit
courts.

The types of state actions needed to remedy what can be called the "appellate
capacity problem”, can be categorized for the purposes of constitutional
analysis.

Assuming that recent increases in demand for Supreme Court services

evidence a problem of sufficient magnitude for state action, there are 3
constitutional methods for correcting the problem.

Constitutional Status Quo

The status quo method entails leaving the constitutional provisions
regarding the judiciarv untouched. Reliance on this method forecioses both the
creation of intermediate appellate court structures and changing the Supreme
Court's organization.

Increasing Legislative Discretion

In addition to those legislative oplions available if no constitutional
changes are made, constitutional amendments can be designed to broaden the
range of discretion given to the legislature. Two types of amendments would
cast the judiciary's problem regarding appellate capacity completely in the arms
of the legisiature. A first type of constitutional change would expand the
legisiature's authority to create courts inferior to the Supreme Court. The
second type of amendment would maximize the flexibility of the Supreme Court
structure by deleting references o its size from the Hawan Constilution.

A e |
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Constructing a New Appellate Structure

Antithetical to increasing legislative discretion is the method of
constitutionally producing additional appellate capacity in the judiciary. In
addition to adding to the number of justices on the Supreme Court, focus here
turns to establishing an intermediate appellate court. An amendment creating
such a court would mandate that the legislature appropriate the funding
necessary for its operation. However, the extent to which the legislature would
have control over that new court would be determined by the specificity of
details built inte the constitutional amendment.

In summary, the structure of Hawail's judiciary can be viewed from the
perspective of its capacity to resclve the conflicts among the State's pecple. In
doing so, awareness of the factors affecting the level of service demanded from
the judiciary is separable from those determinative of the courts' ability to cope
with those controversies brought before them. Because government is betfer
equipped to affect the latter set of factors, discussion of judicial organization
focuses on the trial and appellate courts and their ability to settle those
conflicts introduced to their fora. While there is little evidence that trial court
resources have inadequately grown to accommodate the increased demands for
their services in recent vears, quesiions regarding the sufficiency of current
appellate capacity have been raised. In fashioning a constituticnal design
accommodating such questions, different policv consequences result. On the
one hand, giving the legislative discretion in constructing appellate capacity
increases flexibility in tailoring appellate organization to the type of demands
placed upon it. On the other hand, firmly delineated constitutional standards
insure independence in judicial functicning.

SUPREME COURT SIZE

The size of Hawail's Supreme Court is presently established in the Hawaii
Constitution. In contrast, some state constitutions and the U.S. Constitution
do not set the size of their supreme courts. It may be argued that not
prescribing the size of the Hawail Supreme Court allows for greater flexibility in
judicial structure. For example, where workload increases of the court warrant
it, the size of the court may be expanded or contracted to fit the circumstances.
Where no provisions regarding supreme court size are included in a constitution
the number of justices is set by statute. On the other hand, such flexibility
may threaten the independence of the judiciary. The potential for "court-
packing" undermines the doctrine of separation of powers inherent in our
present constitutional scheme.

In Hawaii, the Siate’s highest court is composed of 4 associate justices
and a chief justice. There are a number of considerations in setting the number
of judgeships on the supreme court, Five such factors are:

(1) Court Worklead. [t can be argued that the most important
criterion in fixing the number of justices is the amount of
work facing the court. There should be a sufficient number
of justices fto insure ample time for reflection and deliberalion
in the preparstion of opinions.
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{23 Range of Views. The court should have enough members to

insure a breadth of views. The larger the size of the court,
the greater the potential for differing viewpoints.

N
-
%
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Ease of Deliberation. The size of the court should also be
small enough to allow meaningful and close deliberations. The
number should facilitate the formation of the types of working
relationships required 1o establish concurrence of opinion on
difficult legal questions.

{4y Cost. A lmiting consideration in f{ixing the size is the
expense of a large tribunal, especially in smaller states.
Aside from added judges’ salaries, a large court can become
quite costly if adequate staff services for each additional
judge, e.g. law clerks and secretaries, and office accommoda-
tions are taken into account.

{5} Odd Number Justices. A supreme court should have an odd
number of justices so that decisions can be reached by
majority vote. The odd number avoids, as far s is possible,
an even division of the court.

In Hawail and the great majority of states, the Supreme Court represents
the whole state rather than a district. The justices are selected at large. A
minority of states choose their supreme court justices on the basis of geographic
districts. The means for selecting chief justices vary from state to state but
they can be categorized intc 3 groups:

{H The chief justice seat is treated as a separate office and a
person 1is either elected or appointed as the chief justice.
Hawail falls within this category;

{2) The chief justice designafion automatically goes to the judge
who is oldest in service or who has the shortest term
remaining; or

{33 The members of the supreme court select the chief justice
from among themselves.

Related to the issue of court size is the mechanism for finding temporary
replacements for supreme court justices. The need for appointing substitute
justices on a case-by-case basis may arise because of vacancy due te iiness,
disqualification, death, or when a justice has retired but no successor has been
named. Present Hawail constitutional provisions create 2 pools from which
temporary judges to the supreme court can be selected, circull court judgess or
justices retired from the Hawall Supreme Court.
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JUDICIAL ADMINISTRATION

The concept of court unification has been central to nearly all proposals
for state court reform in this century. A unified system of courts is organized
according to uniform and simple divisions of jurisdiction and operates under a
common administrative authority. The premise underlying the movement toward
unifying court systems is the expectation that "[rlendition of equal justice
throughout a court system is possible only if the system, as a whole, applies
equal standards through rationally allocated effort.” Hawail has moved towards
unifying its judicial system in the last decade which is evidenced by 4 types of
changes in court administration:

(13 Reorganization and coordination of the district court system;

{2y Centralized organization with administrative responsibility
vested with the chief justice and the supreme court;

(3) Unitary budgeting and financing of the courts at the state
level; and

(4) Separate personnel system centrally run by the state court
administrator covering a range of personnel functions
(recruitment, selection, promotion) and encompassing all
personnel including clerks of court.

There recently have been questions raised regarding the desirability of
such a judicial structure. In general, such critics contend that a judicial
system may contfinue to remain dysfunctional in  spite of evidencing
characteristics of centralization and unification. There is little empirical
evidence to suggest that the unified court system is better than a nonunified
one. On the other hand, there is also no hard evidence indicating that the
converse is true.

While such a debate can be expected to continue for the next decade, it is
sufficient at this point to understand that the judiciary can be viewed as an
organization in many ways similar to other soclal welfare agencies. To the
extent that the judiciary is organized as a decentralized and adaptive system, it
can be said that the resulting svstem will not administer justice equally. On the
other hand, a centralized, unified system can result in an inflexible
bureaucratic syvstem whose ability to tailor justice to the needs of the citizenry
is impaired. As applied to the State of Hawall, however, it has generally been
recognized that the direction toward court unification has been the correct
approach for revitalizing and overhauling the State's judicial branch of
government.

JUDICIAL SELECTION

Selecting competent judges is the most important aspect of establishing
and maintaining an excellent court system. Judges perform the central function
in resolving societal conflicts and providing standards of proficiency and

ot
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conscientiousness that guide members of the bar, court auxiliary staff, and the
general public.

The task of choosing judges is a difficult matter of judgment. No reliable
vardsticks have bheen developed for measuring those characteristics essential for
a4 judge: professional competence, intellectual ability, integrity of character,
and a knowledge of human relations.

Because there are nce hard standards for what constitutes a good judge,
the search for the most competent boils down to seeking the best method of
selection. No constitutional provision can guarantee that those charged with the
task of judicial selection will in fact exercise good judgment. What is desirable
is & selection mechanism that minimizes the likelihood that the best gualified will
not be selected.

In the United States, 5 alternative processes for selecting judges have
evolved since the country's birth. Two of them involve popular elections.
They are either based on partisan or nonpartisan politics. Another 2
mechanisms for judge selection entail appointments by either the executive or
legislative branches of government. The fifth alternative, originally designed
in Missouri, includes both appointment and election.

At present. the bulk of the states still rely on the election process for
choosing judges for their highest court.

THE MAJORITY OF STATES STILL ELECT JUDGES

Selection Mechanism Number of States
Eiection 24
Appointment il
Migssouri or Merit Plan 15

A number of states have switched to the Missouri Plan in the last decade.
Why a staie would prefer one selection process over another has been the
subject of much debate. Of the I states using the appointive mechanism for
choosing supreme court justices, 4 rely on the state legislature to make such
selections. Under the legislative appointment scheme, the typical process for
selection involves a judicial election In which only members of the state
legislature are allowed to participate. The remaining 7 states, including Hawail,
place primary reliance on the governor for choosing judges. Generally, the
executive appointment process calls for gubernatorial nomination followed by
confirmation by the legislature, typically the state senate.

Appointive svstems for judge selection, be they legislative or
gubernatorial, have been associated with the following arguments:
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ARGUMENTS RAISED BY AN APPOINTIVE SYSTEM OF JUDGE SELECTION

The appointing officer can develop
the staff and resources to obtain
information and make intelligent
assessments of judicial candidates.

The appointing official is clearly
respensible for the quality of
judicial applicants and a series of
bad appointments can politically

pe damaging.

The appointive system can produce

a balanced as well as a qualified
judiciary=--in that the governor

can appoint certain candidates with
particularly good qualifications,
actwithstanding that they have
iittle pelitical backing.

The appointive system will pro-
duce gualified candidates who
would not otherwise subject them-
selves to the rigors of a polit-
ical campaign.

The appointive system at the federal
level has produced judges of gener-
ally high caliber.

A judge, once appointed to the
bench, is not obligated to the
executive or anyone else, but is
responsive and obligated only

to do justice according to law
and conscience.

The appointive method, far from
divercing judges from politics,
increases the political considera-
tions involved in the selection of
judges since the appointing cofficer
is a political officer subject to
political pressures.

Even if the governor has made a
series of bad judicial appointments,
the electorate may not want to throw
the governor out because he may be

a good executive in all the other
functions of government.

Appointment by the governcor and
confirmation by the senate under-
mines the independence of the judi-
ciary and destroys the sepavation
of powers of the 3 branches of our
govermment .

Judges who are selected by the
governor under the appointive
system may become subservient to
the executive.

There is as much politics involved
in an appointive system as there
is in an elective system, but the
politics involved in an appointive
system is more imvidious in that
there is participation by a few
and the appointee only locks to a
few after appointment.

The purely appointive system does
not provide s regularized methed

of actively seeking cut talent for
the benches in 2 nonpolitical wav.

An appointive svstem is inherently
undemocratic in that it deprives the
people of direct control of the judi-
cial branch of the government.



sharply in the last decade.
their highest courts by popular election in 1868.
L0 Among those states presently electing supreme court judges, 13 tie the

campaign and voling processes o political party affiliations.
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Against

Even where judicial appointments
must receive confirmaticn by some-
body independent of the appointing
officer, there is no substantial
protection against inferior selec~
tion. AU best confirming bodies
have only a veto power--while thev
mav reject one appcintee, they
cannot be cervtain that the next
appointee proposed will be better
gualified.

Although the election process remains the most frequently used means for
choosing judges, the number of states relying on this procedure has decreased

24,

states have nonpartisan elections.

The salient related

arguments

presented as follows:

ARGUMENTS

i
(R

A total of 31 states determined the membership of

By 1876, this figure dropped

The remaining 1l

elective judicial systems can Dbe

RAISED BY AN ELECTIVE SYSTEM

OF JUDGE SELECTION

For
The elective method has worked
well in the past and produced a
qualified, impartial, and effec-
tive judiciary.

The elective system assures that
the judicial hranch of government
te directly responsible to the
pecple so that it will not be in a
position to impose poiitical,
social, and economic policies which
are contrary to the fundamental
aims cof the people.

The elective system is sgaid to have
the advantage of assuring the selec-
tion of judges representative of the
varicus ethnic, religious, and octher
groups of the community.

pni

- The voters, as a whole, know rela-

tively little about judicial candi-
dates, nor do they have any great
desire to know much more. Studies
have shown that voters either do not
vote for judicial candidates at all
or else vote solelv on the basis of
party affiliation or some other more
or less arbitrary basis.

The elective system engenders a loss
of public confidence in the indepen-~
dence of the judiciary in that it
fosters the impression that elected
judges, in order to keep up their
political connections, must refrain
from taking action which offends the
party leaders.
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For Against

~ Since the voters are deemed quali- - The elective system forces the incum-
fied to elect the governor and the hent judge to take time from judicial
legislators, thev are equally duties te campaign, thereby increasing
gualified to elect their own the work of the other judges and
judges. disrupting the court schedule.

-~ The election of judges insures that -~ The elective system is not designed
the judiciary is an independent to select the most able judges in
branch of ocur government in that a that local political leaders do the
judge need not look to the execu- nominating, not on the basis of
tive or legislative branch for ability, character, and professional
appointment and confirmation. standing but with primarily political

facters in mind.

- The elective method compels judges
to become politicians, cperates to
digcourage able individuals from
seeking judicial office, and once
they achieve the office, it may
operate to remove them for reasons
not fundamentally connected with
judicial performance.

- It is practically impossiblie for the
public to knew which candidates pos-
sess the requisite abilities to make
competent judges since judicial cam-
paigns receive relatively little news
ocoverage.

The Missouri Plan. sometimes called the Merit Selection Plan, is presently
used to select judges for the court of last resort in 15 states. Although there
are numerous variations on the plan, the process generally consists of 3 steps:

{1} Nomination of slates of judicial candidates by nonpartisan,
izy-professional nominatling Commissions:

{2y  Appointment of the judge by the governor from the slate
submitted by the nominating commission; and

The appointes serves an initial term, then submits to a
noncompetitive  election  in  which the electorate decides
whether or notf to retain the individual for a regular term.

e,
[N
S

The Missouri Plan has been the topic of much debate within the last
decade. Even though there is no hard evidence that the claims made by its
proponents are true, especially the argument that the Missouri Plan eliminates
politics from the selection process, the campaign for the plan has been fairly
successful in a number of states. In such debates, the points raised can be
summarized as foliows:

11e
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ARGUMENTS RAISED BY THE MISSOURI SYSTEHM
OF JUDGE SELECTION

For
- Use of the nominating commissicn
helps insure that only well-guali-
fied candidates are considered
for judicial office and prevepnts
mediccre candidates from being
selected for political reasons,

- The Plan retains the important
advantages of the appointive
scheme, that is, participation in
the selection process of an
authority {the governor) who is
gualified and able to assess judi-
cial candidates and who is directly
answerable to the people.

~ The nominating committee arrange-
ment insulates judicial selection
from the adverse effect of poli-
tics, inevitable in appointive
selection of judges. It is im-
material if the executive chooses
to select only nominees from the
executive's political party se
long as the nominating commiitee
submits only the best qualified
appointees.,

- In Misgouri, the Plan has resulted
in a partisan composition of the
bench. Of the first 60 judges
appointed uvnder the Plan, 70 per
cent were from the same political
party of the gevernor and 30 per
cent were from the opposite polit-
ical party.

- Public confidence in the Plan in
Missouri haz been good., In 1944,
the Plan was adopted by a 80,0600
vote majority. Resubmitted in
1842 at the insisteace of oppo-
nents who argued that the pecople
had not understood the Plan,

Against

Removal of judges from election by
the people deprives the people of
a basic inherent right.

The courts are not taken out of
politics but the traditional poli-
tics of party leaders and machines
have been replaced by bar and guber-
natorial politics.

The system diffuses the responsi-
bility of selection since a governor
could claim that good selections
could not be made due to the
inferior quality of those on the
lists.

It appears that only one Missouri

judge has been defeated under the refer-
endum feature of the Plan since it went

into operation in 1940 which shows
that the Plan perpetuates present
judges in office for the balance of
their lives, making it almost impos-
sible to remove unqualified judges.

The attorneys have too much power and
authority over the nominating process.

The nominating committee places the
governor's "preferred" candidates
on the list of nominees t¢ accommo-
date the governor.

There is no reason that in the reten-
tion election, the public would be
any better informed after a judge

has served one oY more vears in
oftice.

Since nominating commissionsg
dominantly consist of judges and
attorneys, their orientation in judi-
cial selection will be to emphasize

pre-
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For

voters reendorsed it by a 180,004
vote majority.

Under the Plan, any judge, being

strictly technical abilities rather
than other qualities and types of
experience which may be more rele-
vant to the needs of the community.

free of political preoccupations,
wilil be a better judge because the
judge's working hours and mind will
be devoted only to judicial work.

- Since the retention election under
the Plan is disasscciated from
politics, the chances that a judge
will be removed from office on
political grounds unconnected with
ability as a judge are greatly
reduced.

- The Missouri Plan still reserves
to the people a veto on iudicial
candidates. The public is rarely
in a position to know in advance
how good a judicial candidate is,
but if the candidate's record as
a judge is outstandingly peoor, the
voters can ascertain the facts and
remove the judge.

- The security of tenure provided by
the Plan attracts attornevs who
would not have submitted them-
selves to the ordeals of the old
political system.

It should be noted that the Hawali Constitution provides for the
appointment only of the justices of the Supreme Court and the judges of the
circuit court. The method of selecting district court judges is left to the
legisiature which has provided that district judges be appointed by the chief
justice of the Supreme Ceourt. District judges held office for § years and until
their successcrs are appointed and qualified. Any district judge may be
summarily removed from office and the judge's commission remcved by the
Supreme Court whenever the Supreme Court deems such removal necessary for
the public good.

Bevend the arguments that can be advanced for different means for
selecting judges, little evidence substantiating the claims associated with each
alternative exist. In the last few years, however, a number of empirical studies
comparing the differential impacts of the various selection mechanisms have been
undertaken. Their findings shed some light on whether the selection process is
related to who are chosen and how they resolve the conflicts brought before
them. The conclusions of the studies comparing selection systems can be
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broken down into 2 categories. Much of the daia from existing studies have
focused on the characteristics of those selected for iudgeships under the
different schemes. To the extent that selection systems fend to single out
different classes or types of persons for judgeships, such mechanisms indirectly
influence public acceptance and the authority of the judicial system. In
contrast, little data regarding the nature of decisional cutcomes under the
different mechanisms have been gathered. The decisional propensities of the
judges selected under the wvarious plans have a direct impact on how conflicts
are resolved and the policy preiudices of the judiciary.

Empirical data suggest that different judge selection mechanisms have a
smatler impact on the characteristics of those chosen than the arguments raised
above might indicate. First, it is not clear that the wvarious different selection
processes  tend to choose judges with substantially different prior career
experiences. Second, there is wvirtually no difference in the technical
competence of elected and appointed state supreme court justices. Third, social
factors characterizing judges are affected only slightly by the selection process,

Like those works characterizing the judges produced by the different
selection systems, empirical studies documenting judicial decisional propensities
are few. One researcher found that elected judges tend te be more Hberal than
those who are appointed. Such a conclusion held frue even when political party
affiliation was held constant. Another dimension of the decisional inclination of
judges regards partisanship in conflict resolution. When appointed and elected
judges are compared, some data show that judges on appointed courts tend o be
more nonpartisan than judges on elected courts. Appoinied judges are less
likely to vote like tvpical democrats or typical republicans.

Even theough existing behavioral studies show that little difference in
mpact resuits from aiternative selection systems, they do provide g tentative
picture of the nature of the frade-offs involved. Where liberalism and public
participation are valued over nonpartisanship and technical competence, a selec-
tion process embodying an election mechanism mav be preferred to one including
judicial appointment. Even acknowledging the existence of such frade-offs,
however, 2 factors must be Rept in mind. The magnitude of the trade-offs and
the certainty with which they occur in a particular state speak loudly against
immediate exclusion of any judicial selection alternatives.

Unce the method of selecting a judge has been determined, a related issue
involves whether minimal gualifications for judgeship should be set ocut in the
constitution. A majority of states include minimum standards for judgeship in
their constitutions. Only 4 states’ constitutions do not provide for judicial
jualifications. It can be argued that constitutional silence regarding judicial
agualifications increases the pool of candidates available to those choosing judges
and gives the legislature wide discretion in setling statutory criferia. However,
without constitutionally established minimums. the selection process becomes

¢

state constitutions contain 4 common fvpes of qualifications required for
judges. They involve United States citizenship, state residency. minimum age,
and legal training . The number of states relyving upon each type of prerequisite

i 1% shown in the fable helow:

for judgesh

122
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PREREQUISTTES FOR JUDGESHIP

States Having

Type of Qualification Qualifications
U.8. Citizenship 40
State Residency 33
Minimum Age 71
Legal Training 36

It is Interesting to note that Hawail presently has no U.S5. citizenship
requirement for judicial eligibility. Prior to 1976, citizenship was a prerequisite
because judges were required to be members of the state bar association.
Eligibility standards for the Hawail Bar before 1976 included U.5. citizenship.
However, the Supreme Court Rules were amended in May of 187€ to allow
noncitizens to practice before the state courts. Given the present l0-year
requirement for legal practice in the State, aliens, although potentially eligible
for judgeship positions, cannot meet all the prerequisites for a judicial seat until
1987.

JUDICIAL TENURE AND COMPENSATION

Judicial tenure and compensation are related to the selection process in
that they should be designed to bring to and maintain on the bench the best
judicial talent that is available. Adeguate tenure and compensation provisions
are also fundamental in insuring the independence of the judiciary. A judge
who must be reelected or reappointed alter a short term of years or whose
compensation is subject o legislative change may find it difficult to make fully
impartial decisions on controversial issues.

The arguments in favor of longer tenure are that longer tenure will
attract highly qualified and competent persons to the bench and preserve the
independence and impartiality of the judiciary. The arguments for lmiting
tenure are that it makes it possible to remove judges who have not performed
their duties well, that shorter terms would help make our judges acutely aware
of the social and economic changes going on in cur society; and that it prevents
judges from remaining on the bench to advanced ages when their efficiency is
severely curtailed.

Helated fto the original term of office for judges is the method of judicial
retention. Most of the states, including Hawail, require that the incumbent
judge be reelected or reappointed, whichever method is used by the siate,
However, in recent vears there has been some modification. In New Jersey, the
judge zerves an initial 7-year term and upon reappointment serves for life,
Under this system the governor and indirectly, the people, are given a chance,
after reflection on the judge's record, to decide whether or not the judge should
e given life tenure. Under the Missouri Plan, an incumbent judge seeks
retenfion in office at the end of the judge’s term by simply filing a declaration
to that effect. At the next election, the judge’s name is placed on a ballot
without opposition and the voters are asked whether the judge should be
retained for another tzrmm. The benefits of this retention plan are:
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(L There is no need for pelitical campaigns. The judge need not
solicit funds from a political party or friends;

{2} No judicial time is lost on the campaign trail; and

{33 While assuring incumbent judges of longer tenure, it stil]
reserves to the people a veto on judicial candidates, a
privilege which is thwarted under the appointment for life
tenure.

On the other hand, critics of this retention plan point out that it is unlikely
that the voters will be any more interested or capable of determining the judge's
gualifications after the judge has served one term and that the effect of the plan
would be to ensure the judge's retention and make it harder to remove the
mediocre or mildly unethical judge.

It is generally agreed that judicial compensation should be set so as to
attract to the bench able and well-qualified persons. The major problem in this
area is the extent to which details of the compensation scheme are set out in the
constitution. [t is said that the failure to incorporate judicial salaries into the
constitution permits the legislature to reflect disapproval of decisions by
reducing the judge's salary, thereby endangering the independence of the
judiciary. However, in view of price-level fluctuations, incorporation in the
constitutions of specific judicial salaries is generally not recommended. The
difficuity of constitutional amendment results in delayving the adoption of
rectifying change until long after the need has become manifest.

Adequate retirement benefits also contribute to attracting highly qualified
candidates for judicial positions. Retirement benefits serve to provide security
for judges who have devoted a major portion of their working lifetime to public
service. An ideal retirement plan offers sufficient benefits to encourage judges
to retire when they can no longer work at full capacity. Furthermore, with
liberal disability pensions as inducements, disabled judges can be persuaded to
retire voluntarily. If pension benefits are low or unawvailable, judges may be
compelled by necessity to resist efforts fo persuade or compel them to retire.
Related to retirement benefits are those payable fo judges’ beneficiaries at their
death. Like retirement benefits, death benefits help attract marginally
interested candidates for judgeships because of the financial security they offer
the judge's family.

RETIREMENT, REMOVAL, AND DISCIPLINE

in the public mind, it is the judge who is the primary guardian of justice
and the impartial arbiter of disputes between individuals. As a conseguence,
the legitimacy of the entire judicial process rests on the confidence of the public
in the rationality and integrity of those acting as judges. Regardiess of the
method of judicial selection, all states are cccasionally faced with the problem of
judges and justices who cannot properly discharge their duties because of their
age, incompetency, arbitrariness, judicial misconduct, extra-judicial misconduct
or other breaches of judicial ethics. In view of the trend to ensure longer
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tenure for judges through merit retention plans and longer terms, the need for
some reasonable system for the discipline, retirement, or removal of judges
when circumstfances warrant such action becomes apparent.

The problem of discharging judges who can no longer undertake their
duties properly has been recognized by all states and they all possess
mechanisms for removing judges. In the last few years, however, focus has
turned to designing more effective procedures for dealing with judges whose
performances are tainted with misconduct or disabilitv. An initial point of
departure in examining these mechanisms is the retirement standards applicable
to judges.

Although there is no unanimous consensus, it is generally accepted that
there should bhe an age for compulsory retirement of judges. The mandatory
retirement age is designed primarily fo protect the legal system from exireme
advanced age and senility in judges. It is said that younger individuals
appointed as successors would sharply increase the productivity of the courts.
The objection that it would deprive the courts of the services of experienced
judges is usually answered by a provision allowing a retired judge to be recalled
to the bench for special cases or when the judicial dockets are overcrowded.

Over the years, a2 number of procedures for dealing with judicial
misconduct and disability have developed. The mechanisms can be described as
being either traditional or modern. Historically, instances of judicial
incompetence or misconduct were handled by 3 traditional procedures--
impeachment, address, and recall.

Both the impeachment and address process vests the power to remove
judges in the legislative branch of government. The arguments associated with
whether legislative authority in this area is desirable are set forth below:

LEGISLATIVE POWER TG REMOVE JUDGES

Pros Cons
- Legislative supervision discour- - The pressure of regular legisia-
ages flagrant misuse of judicial tive business makes it difficult, if
authority. not impossible, to devote the
reguired time Lo hold a formal trial
- Where the judiciaryv may not be of a particular judge.
able to discipline its own members,
the legislature may be the only - The legislature ig a policy making,
body with the reguisite indepen- not an adjudicative body. Its size
dence, power, and direct vespopnsi- and procedures are poorly fitted to
bility to the people ts perform trying cases and its members are not
thig disciplinary function. prepared Lo assume the role of judges

in an arvea with which they have
little familiavity.

3
LAt
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Pros Cons

-~ Since the legislature is a partisan
body, political considerations may
predominate in a disciplinary trial
of a judge.

In contrast, the recall process vests power for removing judges in the public.
The facts indicate that the impeachment, address, and recall mechanisms have
only rarely been used in the past.

Whatever the reason for disuse of the traditional procedures, recent years
have found the traditional disciplinary procedures either superseded or
supplemented, or both, by modern mechanisms. Although the variations among
these procedures, both potential and existing, are numerous, the 2 developed in
New York and California are prototypes for other states.

The New York court on the judiciary is composed of b judges who convene
only when a complaint is filed by specifically authorized officials. The judiciary
court has the power to censure, suspend, or remove for cause any judge within
the New York judicial system. Removal for cause includes misconduct in office,
persistent failure to perform duties, habitual intemperance, and conduct
prejudicial to the administration of justice. The court is also empowered to
retire a judge for mental or physical disabilities. Once charges are considered
by the judiciary court, notice of the case and the hearing date must be given to
the governor, the president of the senate and the speaker of the assembly.
After such notice, the legislature may act to prefer its own charges for removal
and stay the proceedings of the court on the judiciary. A 1974 amendment to
the New York Constitution establishes a commission on judicial conduct whose
function is to review judicial performance and recommend the convening of the
judiciary court. The arguments associated with this New York model are set
forth below:

ARGUMENTS ASSOCIATED WITH THE NEW YORK PLAN
FOR JUBICIAL DISCIPLINE

Pros Cons

-~ The New York svstem has proven to - The court on the judiclary operates
be particularly well-suited to on an ad hoc basis only. It has no
providing confidential, flexible, permanent staff which can receive
and effective treatment of problems complaints and investigate charges
of judicial discipline. on a confidential basis.

- Several senior appellate judges, who - The court on the judiciary does not
share in the responsibility for the observe basic rules of fair proce-
administration of the entire judi-~ dure, since it acts both as preosecu=-
cial system are represented on the tor and judge, and there is no

court on the judiciary and are appeal from its decisicns.
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Fros Cons
directly invelved in the entire - From the moment notice of any case
proceeding. is given to the governor and the
presiding officers of both legisla-
~ The Hew York system has worked tive houses, the procesdings of the
well when called upon, operates at judiciary court are no longer confi-
little cost to the taxpaver, and dential.

ig particularly weil-suited to a
state like New York where other
digciplinary procedures exist.

The essence of the New York svstem is its reliance on the judiciary to police the
actions of ifs members. In general, the variations on the model have tended o
differ primarily in the extent of centralized control held by a state's supreme
court.

The California commission on judicial performance, created in 1860, i
composed of 9 members--5 ijudges selected by the state supreme court,
attorneys elected by the board of governors of the state bar association, and
members of the public appointed by the governor with the advice and consent of
the senate. It has jurisdiction over all levels of the state judiciary. It is
empowered to investigale a complaint submitted by any person concerning the
incapacity or misconduct of a state judge and to recommend to the supreme court
that the judge be retired or removed. To aid in its investigation, the
commission is given the power (o subpoena witnesses, order hearings and make
findings, and has been given professional staff.

[AMEE SR ES

The commission can only make recommendations ic the California Supreme
Court. The Supreme Court, after reviewing the record of the proceedings and,
if necessary, ordering additional evidence, mayv order the removal or retirement
as recommended or it may wholly reject the commission’s recommendations.

Upon recommendation of the commission, the Supreme Court may retire a
judge for a disability that seriously interferes with the judge's performance and
i5 or i5 likely to become permanent. The Supreme Court may also censure or
remove a iudge for action occurring not more than § vears prior io the
commencement of the judge's current term that constitutes wilful misconduct in
office, persistent failure or inability to perform the judge's duties, habitual
intemperance in the use of intoxicants or drugs, or conduct prejudicial to the
administralion of justice that brings the judicial office into disrepute. However,
the commission is also empowered o "privately admonish a judge found toc have
engaged in an Improper action or a dereliction of duty, subject to review in the
Supreme Court in the manner provided for review of causes decided by a court
of appeal”.

The arguments relating to the desirability of a commission structure
sunilar to California’s are outlined in the table below:

e
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ARGUMENTS ASSOCIATED WiTH THE CALIFORNIA
DISCIPLINARY PROCEDURE

Pros

The plan has proved te be a suc-
cess in California and has had a
marked effect in raising the
already high level of the
California judiciary.

The commission is a permanent
agency with a full-time staff to
receive and investigate complaints
in any form from attorneys, other
judges, or from the public.

The confidentiality of its actions
protects the innocent judge from
irreparable damage caused by pub-
ticity resulting from the filing
of a claim which later proves to
groundless.

The commission can only make recom-
menrdations. The supreme court,
after reviewing the evidence, makes
the final decision thereby giving
the accused judge a second chance
to present a case.

The provision allowing the commis-
sion to retire a judge with
pension benefits provides a
flexible and workable remedy which
can be used when outright removal
is toc harsh a punishment.

The plan provides an effective
means for a private citizen to seek
relief against the wrongful act of
a judge.

In 2 number of instances, com-
plaints disciose situations which,
while not serious enough to warrant
removal, nevertheless disclose
practices which should be discon-
tinued or improved.

Cons

The ability of the commission to
induce problem judges to resign or
retire before there is any public
proceeding might lead to an atmos-
phere where judges would be unwilling
to criticize the commission for
fear of reprisal.

It is improper for the same body--
the commission--to investigate,
prosecute, and adjudicate a case.

The sensitivity of disciplinary
proceedings makes it desirable that
the commission be controllied only
by seniocr appeliate judges who are
fully familiar with the workings of
the state judicial system.

A permanent disciplinary commission
would have a strong incentive to
produce ‘'results’, that is, te cause
a certain number of judges to leave
the bench. It could make a commis-
sion unduly zealous in putting pres-
sure on judges to resign for reasons
which would not in fact justify
removal or involuntary retirement.
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Pros Cons

-~ The very existence of the com-
mission acts as a deterrent to
judicial misconduct.

Generally, major variations to the procedure in other states have expanded the
powers of the commission or vested the removal power in the governor rather
than the Supreme Court.

The thrust of the commission approach to reviewing judicial performance
is to place the mechanism for judicial discipline in the hands of an independent
agency. To the extent that an understanding of the state's legal system is
necessary for effective functioning of a commission member, however, it is
desirable to impose gualifications for membership.

it can be said that whatever disciplinary procedure is adopted, trade-offs
are involved. Confidentiality is needed for full and impartial investigation, as
well as to protect the reputation of the judge in question until completion of the
inquiry. Public confidence in the judiciary, however, and its disciphinary
machinery are dependent upon the visibility of their attempts to maintain its
quality. Because both these objectives cannot be advanced in harmony. it is
necessary to devise a disciplinary mechanism that provides the most appropriate
balance for the unique sccial setting of each state. To the extent that such a
balance can be struck, the aims of judicial independence and public
accountability can alse be properly served.

g



Article VI
TAXATION AND FINANCE

(Prepared by the Office of the Legislative Auditor)

Compared with provisions in other state constitutions, Hawail's article on
taxation and f{inance is a model in smmplicity. By and large, it deals with
fundamental questions and is free of detsiled prescriptions and restrictions,
thereby providing the executive and the legislature with substantial Iatitude and
flexibility in formulating taxation and f{inance policies. This was the framework
for the original 1850 provisions as it was for the 1968 amendments.

That taxation and f{inance provisions in other state constitutions are
among the most badly battered and cluttered is traceable to 2 reasons. The
history of the states does reveal widespread abuses in the conduct of financial
affairs, particularly in the nineteenth century, and the response was to include
in state constitutions detailed provisions to prevent financial mismanagement and
fraud and to curb executive and legislative authority. But apart from the effort
to formulate constitutional protection from the actual and potential abuses of
government, there is a second reason for the proliferation of taxation and
finance provisions. Powerful interest groups have frequently sought to advance
their financial Interests through constitutional provisions, and to the extent
that they succeeded, the result has been not merely cluttered constitutions, but
more seriously, the insulation of special interest from the overall public
interest.

To the credit of the 1850 and 1968 drafters of Hawaii's Constitution, the
taxation and finance article reveals no excesses in checking executive and
legislative authority or provisions designed to shield any particular interest
group. Structurally, the taxation and finance article contains 7 sections: a
statement that the power of faxation shall not be surrendered, suspended, or
contracted away (section 1); a prohibition against using public money,
property, or credit except for a public purpose {section 2}; the establishment
of debt lmits for the state and counties (section 3}; a requirement for the
governor to submit a budget to the legislature (section 4); a requiremeni for
the legislature to pass a general appropriations bill, covering the operating
expenditures of state government, in the odd-numbered year or a supplemental
appropriations bill in the even-numbered vyear before passing other
appropriation bills {section 5); a requirement for the legislature to establish a
svstem for expenditure controls {section €); and the establishment of an auditor
responsible to the legislature {(section 7). The 1850 Constitution contained an
additional section specifying that the land and other property of nonresident
citizens could not be taxed at a higher rate than the land and property of
residents. This section was deleted by the 1968 Convention which believed that
the section was redundant because substantial equality of taxation is already
required by the equal protection clause of the U.S. and state constitutions.

Among the issues which are likely to emerge in the 1878 Convention are a
number of oild issues mcluding the search for a rational debt Hmit formula,; the
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taxing powers of the counties; contrels over government spending; and
organization and application of governmental auditing. There may alse be a
number of new issues, including the powers of the executive in fiscal matters
versus the powers of the legislature, the conformance of state income tax laws
to those of the federal government, and constitutional sanction of certain types
of bonds. The remainder of this chapter summarizes these and other issues
under the heading of: (1) executive-legislative fiscal relations; (2} fiscal
restrictions; {3) state and local debt; (4) county taxing powers; and (5)
governmental auditing.

Executive-Legislative Fiscal Relations

In the decade of the 1870's, there has been growing conflict between the
executive and legislative branches over the expenditure policies of state
government. Briefly, the issue is this: as perceived by the legislature, its
status as a separate and co-equal branch of government and the source of
authority derived from its control over the purse have been diminished by the
executive branch’s unwillingness to execute all of the approprations provided
for by the legislature. For its part, the executive branch views the problem as
one of the legislature's own making, i.e., there would be nc problem if the
legisiature were to limit its appropriations to the revenue raising capacity of the
state, and that because the legislature appropriates funds which exceed the
aggregate requests of the executive branch, the governor has no alternative
but to restrict some legislative appropriations in order to maintain the state's
fiscal integrity.

The drafters of the 1950 Constitution foresaw that there might be
disagreements between the governor and the legislature as to either the level of
appropriations for any particular program or whether appropriations should
have been made for a program in the first place. Therefore, they provided in
the Constitution the formal mechanism by which this disagreement could be
expressed and resolved.

Article I1I, section 17, of the Constitution provides that the governor may
veto any specific item or items in any bill which appropriates money for specific
purposes by "striking out or reducing the same”. The item veto is of Organic
Act vintage. The reduction veto was on the initiative of the 195G drafters. In
either case, the 1950 drafters believed that the formal and open mechanism of
the item and reduction veto, together with the provisions for the legislature to
override the veto, was in keeping with the concept of checks and balances.

The 1950 drafters also considered that situations might arise where
revenues would be less than originally anticipated and that, under such a
condition, the government would have to economize and conserve funds,
Therefore, it included in the taxation and finance article the reqguirement that
the legislature enact provisions for the control of the rate of expenditures of
appropriated state funds and for the reduction of expenditures under pre-
scribed conditions.
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The laws enacted by the legislature regarding expenditure controls
comprise what {s known as the allotment system as provided for in part I of
chapter 37, Hawail Revised Statutes. The legislature has declared its policy
that the appropriations made by It are maximum amounts and that the governor
and the director of finance are empowered fo effect savings by careful
supervisicn and by promoting more effective and efficient management. In
addition, if the director of finance determines at any time that the probable
receipts from taxes or any sources for any appropriation will be less than
anticipated, the director of finance can, with the approval of the governor,
reduce the amount allotted or to be allotted after giving notice to the department
concerned.

The administrations in the last decade have not used the item or reduction
veto to delete or reduce appropriations passed by the legisiature, except in a
few cases where there have been duplications or other technical errors in the
appropriations  legislation. In  practice, deletions or reductions of
appropriations are accomplished internally within the executive branch through
the allotment process.

Appropriations made by the ilegislature can be grouped into 2 broad but
distinct categories. One category would include those appropriations requested
by the executive branch for specific programs which it has identified. The
second category includes those appropriations initiated by the legisiature in
response 1o needs perceived by the legisiature. The Ilegislative-executive
conflict centers on the second category of expenditures. The legislature
believes that the appropriations for its own programs are being side-tracked in
favor of established and ongoing executive programs. In turn, the executive
argues that where legislative programs are deferred, it is not because of
executive unwillingness to execute the programs but because there are
insufficient rescurces to implement all of the appropriations made by the
legisiature. There is no easy answer to this dilemma.

Legislative efforts to resclve the issue have been inconclusive. In the
past several years, a number of separate legislative measures have been
mmtroduced in response to the dispute over the execution of legislative
appropriations, but no measure has passed both houses of the legislature. One
measure, originating in the house of representatives, would have limited the
conditions under which the governor or the director of finance would be able to
restrict appropriations. Another measure, originating in the senate, would
have established a joint senate~house controlling commitiee to oversee execution
of appropriations. Still another measure would have established a system of
mpoundment contrel, patterned after the system established by the U.S.
Congress, whereby all proposed executive deferments or rescissions of
legislative appropriations would be subject to legislative review. At the time of
the issuance of this report, no legislative remedy is in sight, leading some
legisiators to observe that the bhasic issue of executive vs. legislative controls
over spending is one for the constitutional convention to resclve.

Another issue bearing on executive-legislative fiscal relations, which has
emerged in cother states but has not been fully examined in Hawali, is the
question of executive vs. legislative control over lederal funds, which have
come to comprise a significant portion of state budgets. Elsewhere, state
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legislators argue that many millions of federal dollars escape review by state
legislatures because the grants are funnelled directly fo a particular program or
department. The result, according to some legislators, is that executive
agencies have used federal funds to thwart the will of the legislature by using
the funds to restore or expand programs which the state legislature thought it
had terminated. Some state legislatures see this as a further erosion of legisla-
tive prerogatives and have attempted to assert controls over how federal funds
are spent.

in Hawaii, the issue over federal funds has been less urgent, partly
because the Executive Budget Act, which governs the form and content of the
budget submitted to the legislature, requires programs to reveal all sources of
funding, state funds as well as federal funds. In turn, the legislature treats
federal funds, from an appropriations standpoint, in the same way that it {reats
state funds, i.e., it identifies all sources of funding in making appropriations.
In practice, the actual realization of federal funds may be quite unlike what is
anticipated in the appropriations acts, and the specific purposes for which the
federal funds are finally applied may not have been intended by the legislature.
To the extent that the legislature may be said to exercise Iimited control over
federal funds, this condition may be partly a function of the vagaries of federal
funding and the uncertainty of their receipt, although charges raised elsewhere
that executive handling of federal funds represents deliberate efforts to
circumvent the legislative appropriations process may merit constitutional review
and examination.

Fiscal Restrictions

Hawaii's Constitution is free of the type of fiscal restrictions commonly
found in other state constitutions. Some constitutions are replete with detailed
prescriptions earmarking revenues for specific purposes or providing for tax
exemptions. The only significant restrictions in the taxation and finance article
are those dealing with debt (discussed in the ensuing section of this chapter);
the reqguirement for biennial budgeting and biennial appropriations; the
specification on priority in the legislative process for the general appropriation
bill and the supplemental appropriations bill over other appropriation bills; the
public purpose clause governing the use of state funds, property, or credit;
and the prehibition against delegation of taxing powers. These exXisting
restrictions have not been the subject of wide controversy, although scme
resirictions may need to be reviewed in the context of new issues or conditions.
There is, in addition, renewed discussion over lmitations on government
expenditures or revenues, flowing from taxpayer disenchantment over
government spending and taxation policies.

Spending Limitations. From individual members of the legisiature as well
as from Interest groups and the public, various constitutional proposals have
been advanced to lmit state government spending in some way. These
proposais include requiring the legislature to impose an overall ceiling under
which appropriations would be made; lmiting the increase of government
spending from one period to the next; and tying government spending to a
percentage of some economic base, such as the gross state product or individual
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income. One proposal would indirectly limit government spending by requiring
that a portion of general fund surpiuses be returned to faxpayers in the form of
tax rebates. Other proposals would check tax increase measures by channelling
them into a referendum process.

Those arguing for government spending limifations feel that the costs of
government are iImposing an increasingly intolerable burden on taxpavers.
Those against the imposition of spending limitations contend that the governor
and the legislature must have the flexibility to fashion government spending and
revenue policies in response to changing needs and conditions. The issue of
spending limitations is likely to turn on how much faith one has in the ability of
government, particularly the legislature, to act responsibly in balancing
spending needs against taxpaver interests.

The Budget. The basic instrument through which state government
spending policies are proposed is the budget. Hawaii has what can be
categorized as an executive budget system, inasmuch as the Constitution
assigns to the governor the responsibility for presenting to the legislature a
complete plan of proposed expenditures and revenues. The 2 changes made in
1968 to the budget provisions were the requirement for budgets to cover a
biennial period and for the legislature to specify the form of the budget.

A question which surfaces from time to time is whether the Constitution
reqguires the governor to submit a "balanced budget”™. The term itself does not
appear in the Constitution, although the section on the budgef requires the
governor to submit bills for any recommended additional revenues or borrowings
by which the proposed expenditures are to be met. The Executive Budget Act
aisc requires the governor to disclose how revenues are to be raised to meet
expenditures if the estimated receipts f{rom current revenue sources are
insufficient to meet proposed expenditures.

The difficulty with pursuing the concept of the "balanced budget” is that
since all budget projections and revenue estimates are just thatf--estimates which
may or may not be accurale, budgets can be made to balance or they can be
made to show a deficit, depending on what ultimate result is desired by the
executive in the way of expenditure and revenue changes. Moreover, there is
the difficuity in determining what time frame should be used to consider whether
& budget is balanced. For example, the governor's multi-vear financial plan for
the state's general fund shows a deficit of $3.9 million for 1978-79 but surpluses
in each of the next 4 fiscal vears.

If the concern of the "balanced budget” advocates is that the statz should
not risk going into deficit spending of any magnitude, a more direct approach
would be to limit the deficit which the state can incur for any particular period.

Appropriations. The 1868 amendments require the legislature, in every
odd-numbered year, to appropriate funds through the general appropriations
bill for a 2-year period, consistent with the cycle for biennial budgeting. The
Constitution also allows the governor to propose, and the legislature to pass, a
supplemental appropriations bill in the even~numbered year to amend the
general appropriations bill, These provisions went inte effect in 1971, and in
practice, every general appropriations bill in the sdd-numbered yvear has been
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followed by a supplemental appropriations bill in the even-numbered year.
Thus, while the Constitution provides for biennial appropriations, the system
alsc has characteristics of annual appropriations. There has been no strong
movement to return to annual appropriations, although the issue may deserve
examination in view of the apparent continuing necessity to amend biennial
appropriations.

Both the general appropriations bill and the supplemental appropriatfions
bill are accorded constitutional priorily in the legislative process. They must
be passed before other appropriations bills are passed. The only exceptions are
bills recommended by the governor for immediate passage or bills to cover the
expenses of the legislature. These provisions were enacted so that the major
spending program would not be side-tracked by other miscellaneous
appropriations and so that the budget would be cut of the way early enough in
the session to prevent a legislative logjam.

In practice, the general appropriations bill in the ocdd-numbered year and
the supplemental appropriations bill in the even-numbered year are passed in
the last days of the session, and the constitutional drafters’ intention of
preventing a legislative logjam has not been realized. One alfernative is to
establish a deadline for passage of the budget hills, and another is to discard
the priority reguirement entirely.

Public Purpose. The Constitution requires that no public funds,
property, or c¢redit be used, directly or indirectly, except for a public
purpose. In recent years, various legislative measures which have been
enacted or proposed may reqguire a review of the public purpose clause as {o
what ifs specific intent might be. The measures calling for the issuance of
bonds for special purposes include the following:

Economic development honds. These bonds, previcusly called industrial
development bonds when they were authorized by the legislature in 18964, are
general obligation or revenue bonds to finance the development of agricuitural,
industrial, commercial, or hotel enterprises. Properiies and facilities acquired
and constructed by the bonds would be leased fo private parties who would be
required to pay rentals in an amount sufficient to pay the principal and interest
due on the bonds. The 1968 Convention considered the subject of these honds
but decided not to specifically provide for them in the Constitution.

Anti-pollution bonds. In 18973, the legislature authorized the issuance of
revenue bonds to finance anti-poliution projects for private firms which would
reimburse the government in amcunts sufficient to pay the principal and interest
on the bonds issued. The bonds were the subject of review by the Hawail
Supreme Court. It found that the purpose of the act authorizing the bonds
constituted a public purpose. However, it also found that the revenue bonds
did not qualify as revenue bonds defined by the Constitution, and that
therefore, they would have to be counted against the debt Hmit. Since the
legislature's intent was that the act would not be implemented if the bonds were
to be counted against the limit, no anti-pollution bonds have been issued.

Health facility revenue bonds. Legislation proposing these bonds have
been introduced but not enacted. It would suthorize the issuance of revenue
bonds to construct health facilities on behall of private firms.
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Electric energy and gas facilities. Legislation was introduced in 1975 to
provide a means whereby facilities providing for electrical energy or gas would
be financed by tax-exempt revenue bonds to be issued by the department of
budget and finance. The legislation did not pass, possibly because of the
Supreme Court's ruling on the anti-pollution bonds.

Land reform bonds. These general obligation bonds were authorized to
implement the Land Reform Act of 1967 whereby leasehold development tracts
could be acquired for conversion to fee simple ownership. The state comptroller
contends that the act authorizing the issuance of the bonds is in violation of the
Constitution's public purpose clause as well as Article [, section 18, which
pronibits the taking of private property for other than public use. The
executive branch was to have sought a ruling in the courts on these bonds, but
the issue is still outstanding.

Advocates of the foregoing types of financing are likely to press for
constitutional support for their positions. Both the 1850 and 1968 Conventions
resisted efforts to enumerate the specific purposes covered by the public
purpose clause, but the issue is likely to emerge once again.

Delegation of Taxing Powers. Section ]l of the taxation and finance article
provides: "The power of taxation shall never be surrendered, suspended or
contracted away.” This section has been reviewed by those advocating
conformance of the state's income tax laws to the federal Internal Revenue Code.
They see in the nondelegation of tax powers clause a constitutional barrier
should the legislature attempt to pass legislation which would have Hawaii's
income tax laws conform automatically to federal changes and amendments.

This possible constitutional issue was sharpened by the response of the
department of the attorney general to a question raised by the department of
taxation as to whether the legislature could enact legislation providing for state
income tax hability based upon a percentage of federal tax lability. The
attorney general's opinion was that any such legislation could incorporate
existing federal law but that a statute automatically incorporating future
amendments by Congress would violate the state constitution. Thus, advocates
of state-federal income tax conformance view constitutional amendment as the
only solution.

State and Local Debt

The large capital investment authorizations in recent years, the effects of
borrowing on debt service requirements, the mushrooming backlog of authorized
but unissued bonds, the notoriety of New York City’s financial crisis, all have
contributed to renewed concern over the constitutional debt limit, particularly
with respect to state government.

State Debt Limit Formula. The original Constitution provided for a state
debt limit based on a percentage of net assessed real property valuation.
Because real property taxes are solely the revenues of the counties, the 1968
drafters reasoned that a much more rational base for the calculation of the debt
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Iimit would be the state’'s general revenues. They adopted the present debt
Iimit formula which establishes the constitutional debt limit at three and one~hailf
times the average of the general fund revenues in the 3 preceding fiscal years.
Translated into dollars, the constitutional! debt lmit stood at $2.3 bhillien on
November 1, 1977. Of the state's debt, slightly less than $2 billion was
chargeable against the debt limit, leaving a constitutional debt margin of some
$372 million.

Critics of the current debt limit formula contend that it allows the debt
limit to be set too high. They believe that the formula has allowed the state 1o
accumulate a backlog of $l billion in authorized but unissued bonds, an amount
which the state could not afford to issue in its entirety.

While various alternatives to the debt formula have been discussed, the
measure which has gained the most attention is one which relates debt service
(the annual amount which the state is obligated to pay in principal and interest)
to state revenues. This formula is usually referred to as the debt service ratic.
Advocates would establish a fixed percentage of state revenues as the maximum
amount which could be applied to debt service. The precedent for this formula
is Puerto Rico, which established in its constitution a maximum annual debt
service limit of not more than 15 per cent of the average of the last 2 vears'
revenues.

Authorized But Unissued Debt. On November 1, 1977, the state had
$1,227,125,000 in  outstanding general obligation bonds. It also had
$1,098,825,587 in authorized but unissued general obligation bonds.

Normally, appropriations made by the legislature are effective only for a
particular fiscal year. However, bond authorizations have been for longer
periods, 3 or 4 years being the more common practice, and these authorizations,
in turn, may be further extended by acts amending the original legislation.
The result is that authorized but unissued general obligation bonds date back as
far as 1870.

An alternative to this system is for the Constitution itself to cancel
authorized but unissued debt and to specify the period during which bond
authorizations would be effective and beyond which they would lapse.

Procedure for Authorizing Debt. The Constitution provides that bonds
may be issued by the state when authorized by an extraordinary two-thirds vote
of each house of the legislature. The drafters of this requirement believed that
a two-thirds requirement would make for more soundly conceived bond authori-
zations and capifal improvement budgets.

Critics, including some in the legislature, contend that the two-thirds
requirement has had the opposite effect. They believe that the requirement for
an extraordinary majority to pass the bond authorization means that more
legislative members have to be mustered to support passage of the bill, that this
in turn means that the special iInterests of more members need fo be
accommodated, and that the result is larger bond authorizations than would be
the case if a simple majority were needed to pass the bill,
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Other crities of the current authorization procedure would go the opposite
route and apply more stringent authorization measures. These center around
the process of referendum, a process commonly used in other jurisdictions to
authorize debt but not widely supported in either the 18950 or 1968 Conventions.

Local Debt. The constitutional debt limit of the counties is established at
15 per cent of the assessed real property valuation for a particular county. The
limit applies to debt which i{s outstanding and unpaid at any time.

The 15 per cent limit represents an increase from the 1850 constitutional
limit of 10 per cent. None of the counties is anywhere close to its constitutional
debt ceiling, leading some observers to suggest that the lLimit has been set too
high. The Tax Foundation of Hawail has suggested lowering the limit to 10 per
cent.

Some county officials believe that the current debt limit formula does little
to influence debi management policies and that a more meaningful limit could be
constructed around a3 debt service ratic. Other officials feel that the present
legal limits provide the opportunity to at least portray to investors their
outstanding debt and debt margins from a favorable position.

County Taxing Powers

Over the vears, some of the counties have expressed a long list of
grievances against the siate in its conduct of financial affairs: the continuing
county assumption of debt for facilities taken over by the state; the
proliferation of tvpes of exemptions and increases in exemptions which erode the
counties' real property tax base; the uncertainties of state grants-in-aid; the
real property assessment practices of the state; the establishment of.a state
motor vehicle weight tax; and other grievances which county officials say can be
ultimately corrected only by giving local government greater taxing powers and
financial authority.

Counties have no taxing powers under the current Constitution. Article
VII, section 3, reserves the taxing power to the state except so much as may be
delegated by the legislature to the political subdivisions. While there were
efforts in the 1968 Convention to oblain greater taxing powers, the counties
were unsuccessful. They have alsoc been unsuccessful in oblaining taxing
powers from the legislature. Rather than a movement for broad residual or
concurrent taxing powers, as was pushed by some county officials in the past,
the counties are zeroing in on 2 measures which they hope to obtain through
constitutional amendment. As expressed by the positon of the Hawail State
Association of Counties, these ¢ measures are: {1) control over the
administration of the real property tax; and {2 authority to levy a general
excise tax.

The Real Property Tax. Under the Hawaii Revised Statutes, the state is
responsible for assessing all real property subject to taxation and for levying
and collecting real property taxes. The specific tax rates applied in each
county are established by its county council. Each year, all revenues derived
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from the tax, less the cost incurred by the siate in administering the tax during
the previous vear, are remitted by the state to the counties.

The counties have long held that the administration of the real property
tax should be a county function. This position was buttressed by the
unprecedented number of tax appeals filed in 1975 against assessments made Dy
the state. Against the background of taxpayer outrage, the counties have
insisted that they could do a better job if all real property tax policymaking and
administration functions and powers were to be transferred to the county
governments.

Those who oppose such a transfer argue that there would be a lack of
uniformity in assessment and exemptions and that decentralized administration
would mean greater costs. However, the counties believe that there is a
growing loss of confidence in state government, and with the recent widespread
protest over assessments, they have a stronger case than before.

The Excise Tax. The general execise tax has been the largest revenue
source for state government. [t generates over 50 per cent of the state's
general fund tax revenues. Retail goods and services are taxed at 4 per cent,
which yield 95 per cent of the excise tax revenues. The remaining 5 per cent of
excise tax revenues comes from activities which are taxed at less than the 4 per
cent rate. In terms of dollars, the general excise tax is expected 1o produce
$454 million in fiscal year 1979-80, or 53 per cent of general fund tax revenues.

A one per ceni taX on retail goods and services would yield in the
neighborhood of $90 million. It is the great money producing potential of the
excise tax which has attracted the counties into viewing the tax as their most
promising alternative revenue source.

The legislature has not loocked with favor on the counties' push for the
excise tax. Some legislators believe that state-county functions need to be
sorted out first, before making any adjustments in revenue sources. Some
believe that faxpavers will not accept a large tax levy simply for the sake of
generating more revenues for the counties. Nonetheless, the counties appear to
be determined to cobtain through the convention what they have been unable to
obtain through the legislature.

Governmental Auditing

The current provisions for an auditor appointed by the legisiature to
conduct post-audits are those of the original 1550 Constitution. In 1968, the
provisions were reviewed by the convention's taxation and finance committee.
There was some sentiment at the time to clarify the provisions and define the
post-audit function to include financial as well as performance audits. However,
the committee reported that it has "determined that the current provisions are
sufficient to encompass the on-going audit activities of the auditor, including
financial, program and performance audits, and that it is not necessary to
epumerate the specific sub-categories of audit which the auditor is empowered to

o~ "
conduct”’.
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Nationally, among the states, there continues to be a frend towards
locating the post-audit function in the legislative branch. There is little
support for self-auditing in the exXecutive branch. There also continues to be a
trend In enlarging the scope of governmental auditing from its once traditional
focus on financial audits toc other nonfinancial areas, called wvariously,
performance audifs, management audits, program audits, operations audits, and
effectiveness audits. In practice, these are the types of audits conducted by
Hawaii's legislative auditor.

The section of Hawail's Constitution dealing with post-auditing has been
used as a model by the National Municipal League in its Model State
Constitution. It provides for an auditor appointed by a majority vote of each
house in joint session, for a term of 8 years and thereafter until a successor
shall have bheen appointed; it empowers the auditor to conduct post-audits of all
fransactions; it allows for removal of the auditor for cause by a two-thirds vote
of the members of the legislature in joint session; and it authorizes the auditor
to conduct such other investigations as may be directed by the legislature.
There have been no constitutional proposals by the legislature to change these
provisions.

One issue which might be considered is that while the legislative auditor
is the official charged by the Constitution to conduct post-audits, post-agudits
are also conducted by agencies of the executive branch or by accounting firms
under contract to executive agencies. The question is whether executive audit-
ing is tantamount to seif-auditing and whether such audits should be treated or
consolidated under the framework of constitutional provisions.
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Article VII
LOCAL GOVERNMENT

Throughout the United States local government is a recognized necessity
for effective democracy. It is necessary for 3 reasons. First, it serves as a
government arm, administering the laws and directives of the state and federal
governments. Second, it is responsible for handling local community problems
and providing local services. Third, local governments work with other
government agencies to consolidate traditional government functions.

Each wunit of local government is essentially an agent of the state
government, with its structure, organization, functions, and powers derived
either from the state constitution, charter, or statutory enabling legislation.
Historically, the legal doctrine of state supremacy over local government was
established by Judge John Dillon in 1868. '"Dillon's rule" provided that
municipal corporations owed their origin to, and derived their powers and rights
wholly from, the legislature.

To counter this restrictive ruling a movement developed to allow local
governments their own written charters. Known as "home rule”, Ilocal
governments have sought the power to frame, adopt, and amend charters for
their governments and to exercise powers of local self-government, subject to
the constitution and general laws of the state.

Constructive guidelines to effective, efficient, and equitable local
government for modern democracy have been provided by a number of prominent
organizations. On .the national level there is the National Municipal League
(NML) and its Model State Constitution which has produced 6 editions since its
inception in 1928 and the National Association of Counties {(NACO). In its
"American County Platform", NACO incorporated its official pelicy that counties
require the following:

{1 Flexibility of form;

(23  Flexibility of function; and

(3)  Flexibility of finance.
A third source, the U.S. Advisory Commission on Intergovernmental Relations
(ACIR), is an agency in which all governmental levels are represented. The
ACIR has provided a suggested performance standard criteria which calls for
consideration of the following:

(13 Economic efficiency;

(2)  Equity;
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(3 Political accountability; and
{(4) Administrative effectiveness.

On the state level, 2 reports have been produced since 1968, which
provide needed input and recommendations for IHawali's local government. In
1574, the governor's ad hoc commission on  operations, revenues and
expenditures produced the CORE Report which assessed state government
operafions and expenditures based on improving efficiency and effectiveness in
government. Part of its recommendation was for a temporary commission on
organization of government to study and report on all state and county agencies’
powers, functions, services, and responsibilities and to make recommendations
concerning the consolidation of similar services and elimination of duplications.
The commission on government (COG) reported these findings to the ninth state
legislature at the 1977 session. DBased on a criteria centered arcund uniformity,
equity, and economy, the commission report provided insight to state/county
relations in regards to functions and responsibilities.

HAWAII'S LOCAL GOVERNMENT

Local  government in the State of Hawail consists of 4 political
subdivisions. The city and county of Honolulu, largest in population, is the
only recognized metropolitan area. The 3 nonmetropolifan counties are: Hawaii,
Kauai, and Maui. The fifth county, Kalawao, a portioned off area on the island
of Mclokai, also known as Kalaupapa, is administered by the state department of
health as a center for Hansen's disease treatment.

The noncontiguous makeup of Hawail's counties has created a unigue
demographic profile for local government. The largest county, Hawaii,
comprises 63 per cent of the State’s land and yet has just under 10 per cent of
the state population. The county of Maui, which includes the islands of Maui,
Melokai, Lanai, and Kahoolawe, has all but 10 per cent of its pepulation on Maui,
and 6 per cent of the state population. Kaual county, which includes the
privately owned island of Niihau, is the third largest but the least populous of
the 4 counties with a resident population totaling about 4 per cent of the State's
total population. Although the city and county of Honolulu is the smallest of the
4 counties In geographical size, four-fifths of the state population resides on
Oahu. The bulk of Hawail's business and tourist industry is also on Oahu.

STRUCTURE AND ORGANIZATION

Two sections of Article VII of the Hawail Constitution deal with the
creation, structure, and organization of local government. Section 1 allows the
creation of political subdivisions, local government units, by the legislature.
Section 2 concerns the structure and organization of each political subdivision's
self-government. Hawsaii's governmental structure is unique in its simplicity.
There is only the state and county level of government, and each county has
organized and structured ts own self-government charter during the last 10
Vears.
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Traditionally, county governing bodies have had little direct control over
the structure of their government. Charters, referred to in some siate
constitutions as "home rule” charters, are a recent development in local
government. In the early 1860's, the ACIR recommended that the constitution of
each state grant authority to counties to determine their own form of county
government. Prior to Hawail's 1968 Constitutional Convention, only Honolulu
had a charter. The other counties were still under government by statute.
The 1968 Constitutional Convention added the following provision to section 2 of
Article VII:

Charter provisions with respect to a political subdivision's
executive, legislative and administrative structure and organization
shall be superior to statutory provisioms, subject te the authority
of the legislature to enact general laws allocating and reallocating
powers and functions.

Known as the "superior clause” this gave the counties full responsibility for the
structure and organization of their government. The State can only affect
county structure or organization when transferring a power or a function from
the county to the State or vice versa.

In 1870, Hawail was cne of only 7 states to permit all counties in the State
to exercise home rule powers. Since then numerous states have joined this
progressive movement. Some states have provided constitutional amendments,
and others have legislatively provided alternatives to their local government
units self-government,

Both state and county governments in the United States have
demonstrated interest in strengthening and improving intergovernmental
cecoperation. This includes such intergovernmental activities as:  state
planning, construction, and transportation. Also relevant is the development
during the 1870's of coordinating offices between state and local governments.

FUNCTION

At the core of the American federal system lies an institutional fact that
each level of government has certain responsibilities for the performance of
public functions. Traditionally, local government functions have been as
administrative arms of the state and federal governments, and as service units
for their areas. More recently, local governments have functioned with other
units of government in  coordinating, consclidating, and/or sharing
responsibilities.

in the early 1370's, the intergovernmental system entered a new phase,
commonly called the New Federalism, which dictates decentralization of some
governmental functions and centralization of others. The major {rend has been
to turn away from ifinkering with structure to developing pragmatic functional
programs which are able to bring about improvement in the delivery of
government services. Functional reorganization may come about in either of
these 5 following ways:

-
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(1) Local government consolidation: a geographic consoclidation,
as with cities and counties, like the City of Miami and Dade
County, Florida;

{23 Joint service agreements: a formal agreement in which 2 or
more governments participate in providing a particular
service, with financing, servicing, and policy decisions
shared by all participants;

{3) Functicnal consclidation: when 2 or more units of government
agree that one level of government will perform a service;

{4) Intergovernmental service contracts: governments undertake
mutual obligations tco one another to purchase a particular
service;

{5y Functional transfer: either by centralizing or decentralizing
a particular function by transferring it from one unit of
government to another.

Although the units of local government in Hawail are designated and
known as counties and possess a form and structure generally analogous to the
prevailing mainland patterns, they are not generally comparable to the
traditional mainland county. Many of the functions, such as education, which
are traditionally performed by mainland counties as agents of the state are
performed directly by the State of Hawaii. Conversely, the counties perform
most services which on the mainland are traditionally assigned to cities, towns,
and villages. Recent legislation has enhanced intergovernmental cooperation
through establishing such programs as the Gahu metropolitan planning
organization, the state policy plan, and coastal zone management.

State Mandate

From the viewpeoint of many local government officials, one of the principal
irritants in present-day state-local relations is the "state mandate”. A state
mandate may be defined as a legal requirement--constitutional, statutory, or
administrative provisicn--that z local government must undertake a specified
activity or provide a service meeting minimum state standards. The objection
raised by local officials is the failure of the state government to fully reimburse
local governments for the additional costs attributable to the mandates.

The functions of local government units in Hawall have not been defined
by the Constitution but instead the power 1o define these funciions has been
assigned to the legislature by section 2, of Article VII, in Hawail's Constitution.
Neither the CORE nor COG Report recommended any constitutional changes, but
both recognized the need for consclidation and close coordination and
communication between government units,
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POWER

The states have plenary powers by virtue of their original sovereignty;
they retain all the powers it is possible for government to have excepi insofar
as these powers have either been delegated to the federal government or have
been limited by the state constitution. State constitutions have carried
provisions relating to the establishment, powers, and control of Ilocal
government. Local government power is defined either in the state constitution,
by charter, or by state law. What powers are allowed local government units
are the key to defining their responsibilities and functions.

There are 2 approaches to determining power provided constitutionally to
local government units:

(D The allocated powers method. This approach to the division
of powers is an effort to constitutionally designate certain
functions as exclusive local government concerns. The power
to carry out functions are stated in (A) specific lstings,
such as the acquisition, care and management of streets and
avenues; (B) general terms such as powers over "local
affairs, property, and government"; or (C) a combination of
general terms with a specific listing.

(2) The concurrent or shared powers method. This approach
pasically calls for constitutional language granting certain
local governments all legislative powers except that
specifically denied them by the constitution, law, or charter.
The approach is based on the premise that powers should be
shared by state and lecal governments, rather than allocated
or parceled out between them. Under this method full
legisiative authority is granted to the local government
subject to control by the state legislature through enactments
which restrict local legislative action or which deny power to
act in certain areas,

The traditional and popular appreach for greater home rule has been the
allocated powers method in order to separate what is municipal or local, from
what is a matter of statewide concern. The more recent approach was
introduced by Jefferson Fordham for the American Municipal Asscciation (now
the National League of Cities) in the early 1950's. The concept of a shared
powers method of distribution was to avoid the general versus local affairs issue
which left local government at times subiect to the court's determination of what
are and what are not local as opposed to statewide concerns. In the past, local
governmenis have not fared well in these court tests.

With these 2 aslternatives for their model, the NML most recently presented
both for states to consider. Priority was given to a variation of the Fordham
formulation and the traditional doctrine was moved to an alternative position.
The new power section is as follows:

A county or city may exercise any legislative power or perform
any function which iz not denied to it by its charter, is not denied

-
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te counties or cities generally, oy fo counties or cities of its
class, and is within such limitations as the legislature may
establish by general law. This grant of home rule powers shall not
include the power to enact private or civil law governing civil
relationships except as incident teo an exercise of an indepeandent
county or c¢ity power, nor shall it include power to define and
provide for the punishment cof a felony.

The alternative power provision includes only the general grant of power as
follows:

...each city is hereby granted full power and authority to pass laws
and ordinances relating to its local affairs, property and
government; and no enumeration of powers in this constitution shall
be deemed to limit or restrict the general grant of authority hereby
conferred; bhut this grant of authority shall not be deemed to limit
or restrict the power of the legislature to enact laws of statewide
concern uniformly applicable to everv city.

In 1962, the ACIR came out with their proposal. Simply, it states:

Municipalities and counties shall have all powers and functions not
denied or limited by this constitution or by State law. This section
ghall be liberally construed in favor of municipalities and
counties.

The ACIR has described it as providing for the "residual powers of local
government”. Although the NML prefers to use the term “"shared powers", the
method is the same for the ACIR proposal, the NML model and Fordham's
American Municipal Association proposal. All 3 use the term "not denied” in the
limiting provision and recognize that the state through its constitution and
statutes may deny powers to local governments. NACO's American County
Platform recommends that the states, by popular referendum, in their
constitutions grant fo selected units of local government all functions and
financing powers not expressly reserved, pre-empted, or restricted by the

legislature.

Concurrent with the support for the more recent residual power method
approach has been a continual support for the allocated method by Dr. Arthur
W. Bromage of the University of Michigan. Dr. Bromage's concern is that the
Fordham plan of home rule power makes it subject to any state legislative
limitation by genersl law. Dr. Bromage has been more willing to trust the fate
of local self~government o the courts, than leave it to the legislature.

The problem of judicial interpretation concerning whether a power or
function helongs at the state or local level is only part of the argument against
the wuse of the allocated method. Many question whether functions of
government can any longer be assigned to one level of government because all
tevelg~-local, state, and federal--participate in them. Governmental power
cannot be aliocated, it is argued, but must be shared.

ot
e
fol



LOCAL GOVERNMENT

With the residual or shared powers method, the hazards of judicial
interpretation are avoided because the courts, rather than weigh statewide or
local concern, need only decide that power has been specifically denied by the
state. It should be noted, though, that this method does not provide the
protection for local government authority that supposedly is provided through
the allocated powers method; vet it does allow local governments to take the
initiative in legislative action with the state legislature less likely to act nega-
tively, merely to defeat the city or county's power.

Present State Practices

The concept of giving more authority to lccal governments through
expressed constitutional language, the allocated power method, has been
adopted in most states. Many states have given constitutional authority for at
least some of their local government units to write their own charters. Other
states do not grant home rule powers to local governments directly, but rather
authorize or instruct the legisiature 1c enact home rule powers.

The number of residual power method constitutions now in effect is
difficult to determine. Various sources cite different numbers, depending on
their understanding of the residual or shared power method. At least 5 have
adopted residual or shared powers language in their constitutions. Alaska quite
clearly states in Article X, section U, "A home rule borough or city may
exercise all legislative powers not prohibited by law or by charter.”

There has alsc been a recent trend to depart from the old strict
construction principle of constitutional provisions by specifying “liberal”
construction of local government powers. Probably because of growing
dissatisfaction with court rulings confining local self-government powers, states
increasingly are inserting into their constitutions language calling for liberal
construction of local government articles. Illinois, for example, states, "Powers
and functions of home rule shall be construed liberally."

Hawaii

Hawaii's Constitution approaches local government power by the allocated
power method. The "superior clause” mentioned earlier allocates to the counties
the power to structure and organize their own charters for self-government.
Other functions and powers remain with the legislature to allocate and reallocate
as 1s appropriate. Hence, the state legislature dictates all other county
responsibilities, except those of structure and organization for local
government.

The control of personnel and procedure by the state or county was
considered in the 1968 Constitutional Convention. At that time the committee on
local government felt that those powers should be left with the legislature, since
the legislature should not be deprived of the power to enact and maintain laws
such as the civil service law or the Administrative Procedure Act. Unlike a
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constitutional provision of these powers, any delegation thereof by the
legislature on such matters as persconnel would not be irrevocable. The counties
have sought for the inclusion of these 2 particular areas as part of their
campaign for more home rule. They advocate a constitutional provision that
would give them the option of adopting independent pay plans. There is also a
conflict in this area with the long established concept of "equal pay for egual
work"”. The issue of personnel is complex and must also include consideration of
collective bargaining and the merit system.

Gieneral and Special Law

Not only does a necessity exist to clarify state/county responsibilities
from time to time but there are other legal considerations that can arise.
Hawaii, like well over three-quarters of the states, provides that the legislature
enact only "general” laws for its political subdivisions. The purpose for this is
to protect local governments from abusive legislative action through “special” or
"local" laws.

A "general” law is defined as follows:

A& statute is ordinarily regarded as a general law, if it has a
uniform operation. Within the meaning of this rule, a statute has a
uniform operation, if it operates equally or alike upon all persons,
entities, or subjects within the relations, conditions, and
circumstances prescribed by the law, or affected by the conditions to
be remedied, or, in general, where the statute operates equally or
alike upon all persons, entities, or subjects under the same
circumstances. Mere classification does not preclude a statute from
being a general law....

Conversely, a "special” law is:

...one which relates to particular persons or things or to particular
persons or things of a class... instead of all the class.

Sc also, a "local” law is one which:

...operates over a particular locality instead of over the whole
territory of the state or any properly constituted class or locality
therein.

Hawaii’'s department of the attorney general has dealt with a number of
inguiries for clarification in this area. Primarily, these center arcund the fact
that prior fo statehood there were enacted special laws relating to specific
counties. These laws remain valid, and have been superseded, but no new
special or local laws are constitutionally permitted. It is also difficult to repeal
these laws since to do so requires a special law.

This dilemma continues. Laws that were special, or local, before the
constitution  was  established have continued to be amended, perhaps
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questionably, and are impossible to repeal. In order to repeal, it must be done
in such a manner as to be regarded as a superseding general law. A solution
would be to provide that a special law is repealed when superseded by general
law, or as Pennsylvania's Constitution, Article III, section 32, states, "...but
laws repealing local or special acts may be passed"”.

Classification

The general law system, while necessary to prevent special acts by the
legislature, has proven unsatisfactory when applied to many cities and counties
of widely varying populations. Therefore, under general laws a doctrine of
classification by population arose. This is not to say legislation by classification
is limited to population, but that reasonable classification of local government
units by population has been conceded by state courts as a necessary
constitutional means of legislation.

Legally, legislation lmited to a specific classification must walk a fine
Iine. The classification adopted, or used, must bear a reasonable and wvalid
relation to the objects and purpose of the legisiation. In order to be valid, a
classification must be open to let in localities subsequently falling within the
class, and also to let out localities should they no longer meet the description.

No specific constitutional authorization to classify is necessary as many
states have wused classification for years without express constitutional
authorization fo do so. To avoid misuse of classification a number of states
constitutionally provide for limited types of classifications allowed.

Legislation by classification is used in Hawaii. With four-fifths of Hawaii's
population on the island of Oahu, there are diverse needs for legislation.
Responses by Hawaii's local government officials indicate an awareness of county
diversification and a plea for county participation in this type of legislation.
The Hawaii State Association of Counties (HSAC), in 1968 and again in 1976
stated:

While this {classification] sometimes has meritcorious application,
it does amount to special legislation. An alternative solution is to
provide that the legislature may enact general legislation on
municipal matters, but that such legislation would not become
effective in a county unless and until that county's legislative body
adopts it by ordinance.

Constitutional provisions requiring local approval of legislation affecting
only certain areas can be found in a number of state constitutions, such as in
regard to the transfer of functions in Florida, Michigan, and New York. The
Minnesota Constitution, Article XI, section 2, special law, states:

...a law shall become effective only after its approval by the
affected unit expressed through the voters or the governing body and
by such a majority as the legislature may direct.
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TAXATION AND FINANCE

The constitutional issue of taxation and finance in Iocal government
follows that of power. Loczl governments do not possess any inherent powers to
tax. The power to tax is an atiribute of the sovereignty of the state.
Conseguently, local government taxing powers must be acquired by constitu-
tional provision or delegated by legislative statute.

There are 3 possible approaches to constitutional grants of taxing power.
First, the constitution may provide lmits of what can be taxed and the amount
set. Second, the constitution could leave the entire guestion of local
government tax provisions to the legislature; or third, the constifution could
directly grant taxing powers tc local government units.

Many state constitutional provisions, including Hawaili's, specifically
reserve fo the state legislature the power to authorize the particular forms of
taxation and the extent of their use by local governments. Although some of
the more recent constitutions have provided for greater home rule, more often
local taxing powers have specifically been refained by legislative control.

Some taxing authority, however, has been allowed in a number of states.
The Alaska Constitution provides for home rule charter units to levy any tax
not prohibited by law or charter. Also, legislatively, in recent vears some
states have provided greater taXing power to their local government units.

A principal argument advanced in favor of financial home rule is based
upon the proposition that the unit responsible for a function should also be
responsible for its financing. Opponents stress the dangers associated with
introducing rigid constitutional provisions relating to local government finance,
in an age when swift and decisive action Is essential if the needs of the people
are to be met.

The National Municipal League (NML) supports leaving the entire matter
of local taxation with the legislature. In commenting on the lack of inclusion of
either a state or local taxation section in its Model State Constitution, the NML
states:

Ideally, some authorities believe, a state constitution should be
gilent on matters of taxation and finance, thus giving the
legisiature and the governor complete {reedom to develop {fiscal
policies to meet current zand emerging requirements. Even if such a
situation is not likely tfo materialize immediately, the Model should
not mirror the complex and lengthy fiscal articles found in many
state constitutions and which obviously are barriers to responsible
government,

Converse to this, the Public Administration Service, in & report prepared
for the Alaska Constitutional Convention, supported local fiscal authority
stating:

It may well be pointed cut that the authority to tax one's self is
seldom & dangerous authority. It is likely that the legislature will
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have just as effective control and fewer troublesome local taxation
problems to face if it allows local units fo tax all that is not
prohibited by law rather than restricting them to only those taxes
specifically authorized by law.

The ACIR recommends that when equipped with proper safeguards, local
income and sales taxes should be viewed as appropriate local revenue sources
and wide latitude should be given to local officials in selecting revenue
instruments.

Hawaii

The Hawaii Constitution clearly provides for legislative control over
taxation and finance. The committee on local government of the 968
Constitutional Convention deliberated changes to the local government section on
taxation and finance and recommended retention of the section as it presently
read. They agreed with the recommendation of the committee on taxation and
finance that for purposes of, "efficiency, integrated statewide tax policy,
simplicity and uniformity of taxation”, the taxing power should remain with the
legislature.

Although not without recommended legislative changes, Hawaii's tax
system has received overall praise from a number of sources. The ACIR
devised a test to measure the quality of state-local revenue systems and Hawail
placed highest in the nation with 86.1 peoints out of a possible 100. The Tax
Foundation of Hawaii concluded that Hawaii's tax system is "high quality and
extremely productive.” CORE and COG also reported little need for change.
Hawali's county officials, on the other hand, have stated a preference for
greater control of their revenue collections and a concern for state-mandated
functions.

An Overview of Hawall's Local Government Revenue System

The cost of running county governments in Hawail grew by 26 per cent
between 1975 and 1976, reaching $3528 million. Of that total the city and county
of Honolulu, with B0 per cent of the State's population was responsible for 76
per cent, or $25 million of that increase. The COG Report reviewed budgets,
financial reports, and other selected compilations and suggests:

... that Counties geperslly are in good financial shape although
there were no signs of abatement in the disparity between Honmolulu
and the Neighbor JTsland Counties in population, employment, and
economic rescurces and therefore the ability te support a full level
of service.

Hawail's county government revenue system may be viewed in 2 parts.
First, there are the iax revenues and second, and just as significantly, there
are the nontax revenues. The tax revenues consist of: the real property tax,
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county fuel tax, motor vehicle weight tax, and the public utility franchise tax.
The nontax sources of revenue are the counties’ fees and charges, the State's
grant-in-aid, and the federal moneys such as the federal (or general) revenue
sharing.

Taxes

Real Property. Hawail is the only state with a completely centralized real
property tax administration for which it has received nationwide attention. The
real property tax is exclusively for county government use and represents a
considerable percentage of each county's revenue. It comprised 47 per cent of
Honolulu's $249 million, 35 per cent of Maui's $34 million, 41 per cent of Kauai's
$15 miilion, and 53 per cent of Hawaii's $35 million in revenue for 1976. The
outstanding feature of the county revenue picture during recent years has been
the very large increases in property tax receipts. This has been due primarily
to the spiraling values of property which has made it unnecessary to increase
property tax rates.

Under the Hawaii Revised Statutes, chapters 246 and 248, the State is
responsible for the administration, assessment, and collection of the real
property tax, while the counties are responsible for setting the rate. Until
recent legislation the counties have not needed to change their rates to obtain
more revenues since assessed property values have coniinued to rise each year.
The "Florida Plan" enacted in 1976, has provided greater responsibility to the
counties by requiring the state director of taxation at the time of certifying the
real property tax base of each county for the coming year, also to certify the
tax rate for each category of real property such that there is no increase or
decrease in the revenue due each county over the previous year. This rate will
stand unless it is increased or decreased by the county councils.

The repeal of the "Pittsburgh Plan" of assessing real property in 1877 by
the state legislature further streamlined the real property tax structure. The
Act repealed the 7 general classes of land divided into 4 categories and instead
provides for 6 general classes. Instead of setting real property tax rates for
each separate category, and separately for buildings and land, the total
revenue to be raised from real property in a county is divided by the aggregate
value of the taxable real property in the county.

Each vear all revenues derived from the real property tax, less the cost
incurred by the State in administering the tax during the previous year and
certain other charges are remitted by the State to the counties for their use.
The administrative costs are divided among the counties in proportion to the
assessed valuation of all taxable real property in each county.

Other Taxes., One of the few rate increases in the last 10 yvears in the
Hawaii tax system has been in the fuel tax which is an "earmarked" tax assigned
to state or county highways depending on whether it is the state or county fuel
tax which is collected. The State administers and collects both the state and
county fuel tax, while the counties set the county rate. The only other major
tax source for the counties is the motor vehicle weight tax which is also
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earmarked for county highway use and is administered and collected by the
counties, who also set the rate.

Nontax Sources

Fees and Charges. In many situations, a fee is charged in conjunction
with the issuance of a license or permit. Moneys coliected generally are related
to the level of the cost of the administration of the particular government
activity and do not generate revenue substantially greater than the cost
associated with that administration.

The sum of fees and charges collected in 18976 for Liguor licenses, parking
meter fees, fines, forfeits, and departmental earnings; which includes rental,
interest, and other earnings were: §$13,816,563 for the city and county of
Honolulu, $2,089,798 for the county of Maui, $2,418,978 for the county of
Hawaii, and $1,540,179 for the county of Kauai.

State Grants. Unlike tax revenues which directly relate to the individual
counties, grants-in-aid and other state grants, such as the capital improvement
project funds {(CIP), are simply moneys from the State to the counties, are
based on need, and may be administered under a fixed formula. The most
recent grants-in-aid system from the State to the counties was established in
1965 under Act 155, an omnibus tax reform measure which reduced previous
county subsidies and was in conjunction with Act 97 which transferred a number
of county functions to the State.

The increase in property fax revenues plus federal revenue sharing has
decreased the relative importance to the counties of state grants from excise tax
sharing. Grants are used to balance inegualities of ability to finance local needs
and match state/county interest of particular projects.

Federal Moneys. Generally known as the Federal (or General) Revenue
Sharing Act, the State and Local Fiscal Assistance Act of 197Z, appropriated
money to be distributed to state and local general governments, over a SH-year
period. This past year Congress renewed federal revenue sharings for 3-3/4
years. State governments continue to receive one-third of each allocation and
two-thirds is distributed to their local governments according tc a particular
formula. As with the original act, states are still required under the law to
maintain assistance to local governments egual fto a 2-vear average of their
intergovernmental transfers. Additionally, both state and local governments are
required to publish in the local newspaper notice of proposed use prior o
budget hearings and after budget adoption. Also required are public hearings
on proposed use. There are very few restrictions on the use of revenue
sharing funds.

In Hawail, the federal revenue sharing moneys have not been used so
much for budget balancing, but rather the counties have largely used it for
capital improvement projects, mostly in recreation, culture, and transportiation.
Honolulu and Kauai have also used sizable amounts for police service.
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Another form of federal assistance to state and local governments is the
block grants. There are now broad programs of support in 5 areas: community
development, manpower, law enforcement, social services, and health.

The total operating revenues from federal grants in Hawail for 1976 were

approximately: $83.5 million for Honolulu, %I million for Maui, $6.3 million for
Hawali, and $2 million for Kaual.

Debt Limitation

Even the bDest possible systems of taxstion and state aid to local
government would not halt the need for another major component of local
government finance; that of the power to sell bonds and go into debt to finance
long~term projects. The concern is that of setting a limit up to which a local
government unif may go intc debt. A majority of state constitutions limit local
indebtedness in at least one of 2 wavs:

(O A maximum level of debt is set, usually stated as a
percentage of the property value; and/or

(2)  Approval of local voters {a voter referendum), is required
before the debt can be incurred.

A majority of state constitutions specify some percentage limitations on
outstanding debt of their local government units in relation to the property tax.
In addition, many of these same states and others have constitutional or
statutory requirements for a voter referendum to approve proposed debt.

The debt limitation for Hawaii's local government units is set in Article
VI. section 3, of the Constitution. In general, while the State has relied on
borrowing from the bond market to finance its capital projects, the counties
have largely relied on cash. The Tax Foundation of Hawali stated:

However, during 1974, actual as well as contemplated sales of bonds
by the counties seem to indicate that lecal governments in Hawaii
will turn to the bond market more frequently in the future.



Article VIII
PUBLIC HEALTH AND WELFARE

Since the last Constitutional Convention in 1968, state public health,
welfare, and housing programs have grown at a phenomenal rate. Today,
government programs in these areas provide a broad array of services which are
net necessarily limited to the "traditionally poor"”. Because if is difficult to
predict future frends in services, constifutional alternatives must be viewed
within the context of the purpose and direction of each provision. Some
individuals hold that constitutional provisions should be broadly stated giving
the legislature the flexibility to provide necessary services, programs, and
enact laws to meet changing needs. Others attribute the increasing scope of
government activity te vague constitutional grants of authority or definitions of
responsibility. Clearly, this wvagueness is one of the sources of eriticism
directed at expanding social, health, and housing programs inveolving large
expenditures of public funds.

The essential purpose of constitutional provisions is to provide a
philosophical and legal framework in which Ilegislative action and executive
direction can be developed to create solutions to problems and needs of the
public. The purpose of this summary is to provide a view of the issues involved
in decision making on constitutional provisions affecting health, public
assistance, housing, care of the handicapped, and public sightliness and good
order.

Constitutional Framework

Article VIII of the Hawail State Constitution contains the provisions
relating to public health and welfare. The article defines the state's
responsibility In the protection and promotion of the public health, the
"treatment and rehabilitation. . . of the mentally or physically handicapped”, the
provision of "assistance for persons unable to maintain a standard of living
compatible with decencv and health”, the provision of or assistance in "housing
slum clearance and development or rehabilitation of substandard areas™, and the
conservation and development of the state's "natural beauty, obiects and places
of historic and cultural interest, sightliness, and physical good order”.

In creating these provisions, the delegates at the 1850 Constitutional
Convention intended the provisions to "indicate state responsibility in health
and welfare, leaving the legislature to implement the concept”. The 1968
Convention agreed with this approach and made no substantive changes in the
Article. As noted by one of the delegates, "the broad grant of legislative power
contained in these 5 sections pinpoint state responsibility...” and "that under
these broad grants the legislative and executive branches of our state
government have been able to carry on very meaningful effective
public. . .programs in cooperation with the federal and county governments".
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The only substantive change in the Article occurred in 1976 when the
electorate approved an amendment to section 4 on Housing which broadened the
state's responsibility in providing housing for its people.

PUBLIC HEALTH

Public Health in Hawail

Government responsibility for public health in Hawaiil was first authorized
under the Organic Act which stated that the "legislative power of the territory
shall extend to all rightful subjects of legislation not inconsistent with the
Constitution and laws of the United States locally applicable”. Under this broad
statement, the territorial legislature established a department of health to
administer programs protecting, preserving, and improving the physical and
mental health of the people.

The 1950 Constitutional Convention delegates included a provision on
health In its constitutional draft as an indication of the tvpe of health programs
which should be undertaken and as a general recognition that health was a
usually accepted state responsibility in the area of conserving and developing
human resources. The broad mandate retained by the 1968 Constitutional
Convention has given lawmakers and the executive great flexibility in fulfilling
the health needs of the people of the state. As is the trend on the federal
level, state participation in health was increased over the last 2 decades.
Today, the department of health is the third largest state department operating
a network of health care services including physical health, mental health,
mental retardation, community health, medical standards and enforcement, and
overall program support such as publc health nursing, health education,
records and data collection, research and analysis, planning, evaluation, and
budgeting. In addition, the department of health is responsible for the
operations of the state/county hospital system which includes 12 facilities.

Health Issues

Medicare/Medicaid. Perceived as essentially a social welfare program,
Medicare and Medicaid are being discussed under this section because of their
impact on the total health care system which is the source of the experience of
the program.

Medicare is a medical insurance program which is federally administered
and funded f{hrough employer contributions and available to persons over 65
vears of age. The program operaies in 2 parts: part A covers all hospital
costs for persons over 65 and is available te anyone in that category; part B is
an optional program covering doctor’s office visits and other additional benefits
and can be obtained through individual contributions similar to health insurance
plans.
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Medicaid is a joint federal/state partnership to provide health care
financial assistance to those persons who gualify for the categorical public
assistance programs and, optionally, those who may be defined as medically
needy. Administration for the program is a state responsibility within federal
guidelines and fiscal responsibility is shared between both levels of government.

Within the last 2 years, state expenditure for Medicaid reimbursement has
come under heavy criticism because of cost overruns, physician fee abuses, and
payment delays. As a result, the Hawail legislature has asked for an audit of
the state program to determine the source of the problem for correction. Yet
the problem of Medicaid cost overruns is not an isolated phenomenon. It les
within the context of the large issue of health care costs.

Cost of Health Care. In Hawaii, health care cost increases have a specific
impact In 2 areas of government expenditure--Medicaid reimbursements and
hospital costs. Medicaid has been discussed previously. The second area is
hospital operations in which health care costs have a direct impact on the state's
finances. Since the state assumption of responsibility for the county hospitals
in I965, program costs have increased requiring a 100 per cent increase in
hospital rates just within the last 4 years. Yet, the fee increases have not
covered the cost of operations and each vear, the state is required to increase
the general fund supplementation to support the hospitals. Subsidies to private
hospitals have also been on the increase, and in the case of some rural privately
owned hospitals, the state has become the major source of financial support.

Several reports reviewing the hospital situation have recommended that
the state look at divesting itself of running the hospital system, establishing a
semi-autonomous authority, and developing a self-supporting system.

Right to Health Care. Right to health care is becoming recognized as a
fundamental human right and has been used as the programmatic base for
efforts to allocate more resources to increase accessibility and equalize the
distribution of services. Although not constitutionally recognized, right to
health care has been upheld by court decisions particularly in the area of the
mentally retarded and mentally il. Patient rights movements have been started
and attempts have been made to formalize and legalize 3 patient’s bhill of rights.

Constitutional Provisions in Other States

A review of constitutional provisions in other states illustrates the diverse
ways in which the responsibility for public health is assumed. In spite of the
diversity, however, there seems to be a basic patiern in expressing that
responsibility. The first is to have the constitution authorize the legislative
body to provide services or facilities to specific groups of people such as the
mentally ill, aged, disabled, mentally retarded, low income, and handicapped.
Secondly, constitutional provisions authorize the establishment of a specific
entity ito be responsible for the state’s heaith program. Thirdly, state
involvement in health programs are sanctioned through authorization for
issuance of bonds for heaith purposes or designation of tax funds for health
programs. Finally, health responsibility may be expressed in broad and general
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terms, such as Hawaii's, where the policy statement is made without reference to
specific programs, responsibilities, or agencies.

Constitutional Alternatives

Expressing Policy with Respect to the Health of the People

1. Retain present provision

For:

Against:

ey

(23

(L

(2)

The present provision offers a simple and direct
statement of state responsibility giving the
legislature the flexibility fo meet the changing
needs of the people.

Developing interest in health and all aspects of
the health care industry on the part of the
governmen! warrants a statement that health is a
matter of public concern.

Broad statements do not provide any real
direction or meaning to the state's responsibility
in the matter of health.

The provision 1is not necessary since the
legisiature already has the power to legislate
under its plenary powers.

2. Modify the present provision

For:

Against;

(b

Present health programs are reactionary in
nature, usually responding out of a crisis
situation. Shifting the constitutional posture to
express health care as a right would change the
ground of being from reaction to anticipation.

Any statement expressing the rights of an
individual would provide a clear mandate to
extend health care services to all individuals.

Heaith care in Hawall has generally been available
to all persons either through private or public
programs and by implication, the stale has been
fulfilling the needs of the people.

The expression of any benefit as a "right” may
result in judicial relief if any individual felt the
individual's rights were being denied. While
bringing suit does attract attenticn to the issue,
it must be weighed against other ways to
accomplish change.
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3. Broaden the provision

For: (1)

(2)

Against: (1)

(2)

Adding a reference to environmental health would
legitimately recognize this area as a public health
responsibility.

The term "public health” does not seem 1o be
inclusive enough to account for the development
of an environmental health field.

This Article may not he appropriate for a
statement on environmental concerns.

To begin to specify areas of public health
concerning the Constitution opens the door to
include other programs. Constitutional
provisions should remain on a broad contextual
level.

For:

Against:

Constitutional provisions often state intent but
leave executory aspects to the legislature for
implementation. Adding a prescriptive method to
policy statements would provide a specific
framework for legislative action.

A statement of methodology is noi necessary
since state agencies are already invoived in these
areas and adding methodelogy does not
necessarily spur action.

Expressing Policy with Respect to Financing of Health Care Services and

Construction

For:

Against:

Such a provision ensures continuing support for
health care facilities in meeting the needs of the
population by offering incentives to modernize,
and provides a method by which equality of
health care services can be achieved.

There is no need for this type of constitutional
provision since the state already accomplishes
this goal through its public hospital program and
private hospital subsidy program.

CARE OF THE HANDICAPPED

Mental retardation and mental health have gained prominence in federal
activity since the [860's. The commitment at the federal level influenced siate
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programs such that services for boeth groups have expanded {rom the traditional
institutional care setiing io community programs in which the mentally il and
mentally retarded are treated within 2 community setting. Services for the
phyvsically handicapped have also received attention and most recently, the
rights of the handicapped to employment and equal access o public buildings
gained legal recognition.

Programs for the mentally and physically handicapped in Hawall have
grown with the federal government's activity. The concept of community health
services operates as the basis for both the mental retardation and the mental
health programs. During the middle 1860's, the community mental heaith
program came into being, providing those persons who cculd function in the
community an opportunity to be with friends and family while being provided
services in a community mental health center. The Hawali State Hospital became
a place for those persons whose mental state was such that they could not
function within the community on a daily basis or were a danger to themselves
and others. Deinstitutionalization of the Waimano Training School and Hospital
marks the beginning of a communiity mental retardation program. Accoerding to
the department of health, the full implementation of this approach fo the
treatment of the mentally retarded will be completed by the early 18980's.

Rehabilitgtive services to the handicapped have traditionally been offered
through the department of social services and housing's vocational rehabilitation
program and through the depariment of health’s services to the handicapped
programs. Recently, stale activity in the area has increased, particularly with
the establishment of the commission on the handicapped whose responsibility it
15 to coordinate and develop a comprehensive services program for the
handicapped.

[ssues of the Physically and Mentally Handicapped

Civil and Personal Rights. The rights of the mentally retarded and the
mentally i1} have been emphasized by the courts, particularly in the area of
right fo treatment, right to liberty, and right to the Ileast restrictive
alternative. As individuals within this society, the mentally ill and mentally
retarded are already granted those rights provided under the Constitution.
Extenuating circumstances, however, namely their mental condition lends itself
to usurpation of those rights albeit in the "best interest”. It may be that the
only wav to fully insure the rights of these individuals is to include a
constitutional resffirmation of their rights with respect fo treatment of their
copdition. On the other hand, statutory provisions cutlining hasic rights of
mentally retarded and mentally il individusgls can offer the necessary proteciion
$o that these rights are not viclated. The key to resclving this issue lies in the
mterpretation of “rights”. Any statement of rights serves a purpose, and that
is, it guestions whether {1} state purposes are legitimate, {(2) procedures fair,
(3) conditions in an institution are humane and suitable for any effort toward
treatment, and {4) the state is acting In good faith. A resolution of the issue of
the right to treatment involves the decision on whether the right is a thecretical
cencept or a practical means of guaranteeing proper and humane treatment of
the individusal while guaranteeing protection to both the individual and society.
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Constitutional Provisions in Other States

For the most part, constitutional provisions relating to mentally ill or
physically handicapped are antiquated. Archaic terms such as "insane"” and
"feeble-minded” are still being used. The constitutional statements reflect an
obsolete approach 1o the treatment and care of the mentally and physically
handicapped which generally means confinement in an institution. Where pro-
visions are updated as in Michigan, the terminoclogy used reflects the advances
in freatment.

Constitutional Alternatives

1. Retain existing provisions

For: The provision has served as a basic policy for
the mental health, retardation, and physically
handicapped programs for 28 vears and has
provided an adequate base for continually
expanding state programs.

Against: Terminclogy wused in the provision is fast
becoming  antiquated. New terms such as
“developmental disabilities™ provide a broader
mandate for state responsibility and reflect the
general trend of national programs.

2. Modify the exisiing provision

For: The federal law and professional circles have
created new terminclogy to reflect new attitudes
and approaches to  the (treatment of the
handicapped. Updating of provisions will
provide the necessary legal base for the
legislature to adopt these new approaches.

Against: Terminology in any given professional area often
is a result of a passing trend. In the area of
mental health and mental retardation this patiern
is particularly true. To change the Constitution
on the basis of a trend undermines the
permanency of the foundation of state laws.

3. Add to the existing provision

For: The activism in the area of the rights of the
developmentally disabled and the mentally il and
handicapped reflects a human concern over the
deprivation of rights. Constitutional statemenis
in this area would clearly set the policy on the
rights issue and guarantee adherence to the
concept of equal rights under the law.

lel
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Against: Including the rights of the mentally ill, mentally
retarded, and handicapped in the Constitution
may set up a group with special rights and
privileges. A statutory statement of rights
would serve to emphasize the particular problems
of these groups without constitutionally treating
them as special.

PUBLIC ASSISTANCE

Hawaii's public welfare program began in 1837 providing services to the
aged or blind, and providing general assistance and Aid to Families with
Dependent Children. By the end of that year, 2 additional programs were
instituted, foster parents and child care institutions for neglected, abused, and
delinguent children. Since its incepiion, the public assistance program has
been following the national trend and experiencing a doubling and tripling of
program costs and clients.

Recent actions by both the state and federal governments have been aimed
at cost reduction and program effectiveness. The department of social services
and housing's flat grant program, the work requirement for single able-bedied
recipients under general assistance, and the institution of a child support
enforcement program exemplify this trend.

Constitutional Provisions in Other States

States run the 2 extremes in describing state responsibility for public
welfare. On the one hand, most states do not have any explicit statement of
responsibility for public welfare since direct programs have traditionally been
the responsibility of the counties or local governments. Where constitutional
provisions are explicit, descriptions detail board, department, and program
responsibilities. In some cases, fiscal limitations are set on expenditures for
welfare or at least listed as authorized expenditures under taxation and
Dudgetary powers of the legisiature.

Constitutional Issues

Entitlement to Public Assistance Benefits. The issue of recipient rights
became prominent in the 1980%s out of the social activism created in the War on
Poverty and the Medel Cities program. In 1966, a Federal Advisory Council on
Public Welfare recommended that the Social Security Act be amended to provide,
in cooperation with the states, a program of basic social guarantees. As a
result, the Social Security Act now contains entitlement provisions under federal
eligibility reguirements for public assistance and care and is reinforced by
policies contained in the Department of Health, Education and Welfare policies
and regulations. Moresver, each state musi include in its siate plan,
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requirements that assure their programs will be administered so as {o protect
certain basic rights of needy individuals including the right to privacy.

The constitutional issue is whether entitlement to public welfare should be
specified in the Constitution. If these righis are specified, then the question
arises as to whom these righis are fo be applied and under what conditions.
That issue would require statutory and administrative implementation.

Residency. Imposition of a residency requirement for eligibility in welfare
benefits has been seen as a solution to cut program costs. In 1977, Governor
Ariyoshi proposed a U.S. constitutional amendment permitting states to establish
residency regquirements for new arrivals in publicly supported programs such as
welfare, employment, and housing.

The history of court cases regarding residency requirements has left the
issue still unresolved. While the U.8. Supreme Court has been sympathetic to
state policies on growth and the importance of population limitation measures to
promote aesthetic, cultural, social, and environmental values, however, the
concept of durational residency is still generally held to be against the
fundamental right to travel and in viclation of the equal protection clause.

Constitutional Alternatives

Constitutional alternatives in the area of welfare seem limited in wview of
increasing federal participation. There are some areas, however, in which
constitutional changes may be appropriate in anticipation of the evolution of
public assistance in this country.

I Retain the present provision

For: (1) The statement provides basic support for
legislation by giving flexibility to the legislature
to act within the best interest of the people.

(2) It provides an assurance of minimum programs by
the nature of its assumption of responsibility and
power to provide assistance to persons unable to
maintain a decent standard of lving.

Against: (1)  The broad policy statement seems loo vague and
lends itself to supporting a lmitless number of
programs and benefits.

{2} Broad statements alse provide no specific
direction or way of ensuring that the legisiature
or the executive will carry out the intent of the
Constitution.  Specificity will provide needed
control and accountability in fulfilling
constitutional responsibility.
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2. Inchide entitlement as a matter of right, as well as affirmative
guarantee or rights

For:

Agamst:

(1

(2)

(35

(4)

(1)

(2)

(3)

(4)

It would insure that persons in need of public
welfare programs would be treated according to
standards of procedural due process.

Welfare recipients should have the same
information as others so that they may make
intelligent choices in  services and pavments
concerning their lives. A statement on the right
te information will ensure this fact.

The state sheculd ensure the rights of welfare
recipients without regard to conditions imposed
upon the state by the federal government.

The right to counsel would allow many individuals
who are not familiar with the language or the
procedures an opportunity to operate on par with
welfare officials.

Entitlement provisions are unnecessary since
statutes can prescribe mandatory standards for
welfare administration.

If a situation does In fact exist concerning a
recipient’s right to  infermation, present
constitutional protection and guarantees allow for
it to be remedied.

Constitutional action is not required as the
federal government has a provision in its law
which provides protection against invasion of
privacy, and state statutes already define
confidentiality of records.

Having the right to counsel may lead to
unnecessary demands for counsel causing great
complications in  welfare administration and
increases in cost. The presence of counsel
implies that the recipient and the welfare
administrator have an inherently adversary role.

3. Include a residency provision

For:

Against:

It would discourage persons coming into the state
from depending on public assistance as a form of
financial support.

It is unnecessary since statutery enactments
could serve the same purpose. At the same time,
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the risk of imposing residency reguirements
involves the possible loss of federal funds.

HOUSING

The development of housing programs in Hawail closely parallels the
federal housing laws. Beginning in 1947, the legislature enacted a series of
housing acts responding to the acute shortage of housing in the state. Under
the direction of the Hawail housing authority (HHA), the program has expanded
to include 5 major programs:

(1)  Federally aided low-rent housing which involves the
development of housing for low-income families with rent
being set at a level to cover cost of operations and a federal
Department of Housing and Urban Development (HUD)
subsidy financing the rest of the project.

(2)  Elderly housing which supports projects for the housing of
the elderly including actual construction of units and rent
supplements.

(3) State nonsubsidized projects which provide HHA with the
authority to offer low-rent housing without reilance on
federal subsidies. Nonsubsidized housing tenants have the
option of becoming homeowners by dedicating 20 per cent of
their rent to down payment on a future home.

{4y Federal-leased housing programs lease housing units in
communities with a 3 per cent vacancy factor to low-income
families at 25 per cent of their adjusted gross income. I[f the
rents do not cover the cost of the lease, then HUD
reimburses the state for the difference.

(5) Hawaii State Rent Supplement program authorizes HHA to help
families who do not gqualify under federal housing
requirements with rental assistance up to $70 paid directly to
the landiord. HHA certifies each individual family and
tenants provide up to 20 per cent of adjusted gross income
for rent.

Housing: A Constitutional Amendment

In 1976, the Hawaii electorate voted to amend the housing provision in the
Constitution to delete the phrase "including housing for persons of low income”
and substituting the phrase "and the exercise of such power is deemed to be for
public use and purpose”. The change expanded the constitutional authorization
to include programs for persons other than those traditionally defined as low
income.

i65



IHTRODUCTION AND ARTICLE SUMMARIES

Only 6 states other than Hawail have specific provisions relating to
housing. Of the 6, Hawaii’'s provision appears to be the broadest and simplest.
The most complicated provision is New York state's housing article which details
the state's responsibility, the debt Hmitation in carrying out that responsibility,
the authorization to guarantee loans or provide lcans for political subdivisions
and private corporations, the authorization of eminent domain powers to be used
in the public interest, and the provision of powers to the legislature 1o enact
appropriate laws to carry out the purposes of the section.

Housing Issues

Rights to Housing. Federal policy has always been concerned with
providing equal access for all groups of people to housing. The 1968 Civil
Rights Act prohibits discrimination in the sale or rental of private housing and
several federal agencies have taken administrative steps te eqgualize access to
mortgage credit, federally insured housing and subsidized housing. The issue,
however, has become broader than discrimination and equal access. It is one of
a guaranteed right to live in decent housing without regard to economic or racial
factors.

Hawaii’s constitutional provision presents the state’s responsibility in the
matter of housing but does not insure a "decent home for all®. Legislative acts,
in their findings and purpose clauses, describe conditiens which reguire
correction. Yet nowhere in the law is there an affirmative statement of rights to
decent housing.

Constitutional Alternatives

Expressing Policy with Respect to the Needs of the People

1. Retain the present provision

For: Hawaiil's housing provision provides a clear
definition of the state's role in housing which
includes providing and assisting in housing, slum
clearance, and the rehabilitation of substandard
areas which are considered areas of public
interest.

Against: The statement does not provide a broad enough
perspective for housing program development
over the next 10 years. Clearly from national
heousing  frends, the idea of community
development is  becoming more  prominent.
Community  development includes the basic
activities of housing development, slum clearance
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and rehabilitation of substandard areas but goes
beyvond to allow for the inclusion of such factors
as the environment, land use, social, health, and
economic considerations.

2, Modify the present provision

For:

Against:

Declaration of rights are essentially self-
operative provisions requiring no legislative or
executive action and provides for accountability
of government action. The statement gives the
citizenry the option to monitor state actions to
see if the constitutional obligation is being
fulfilied. If the obligation is neglected, then
citizens have the power to bring suit in the
courts demanding the state fulfill its obligation.

Any statement of rights, particularly in the case
of the right to a decent home invelves fiscal
repercussions. With the magnitude of the
housing problem in Hawall it may be fiscally
irresponsible to declare a decent home as the
right of every citizen and exXpressing an essential
"benefit” as a "right" could lead to judicial relief
if any individual felf his or her rights were being
denied. Too many suits will most likely place a
heavy burden on court calendars and consequent
costs.

Prescribing the Method by which Responsibility is to be Fulfilled

For:

(L

In response to the report by the Governor's
Commission on the Organization of Government,
reference should be provided to clarify state and
county partnership in the development of housing
programs. Since 1974, each county has
established a county housing department and the
federal trends seem to be moving in the direction
of providing more housing funds to  local
governments.

Expanding county participation in housing could
relieve the state of some fiscal Hability and
indebtedness. Morecver, it would change the
role of the Hawall housing authority from an
agency involved in  actually developing and
running housing development 1o a planning and
coordinative policy making agency with the
counties invelved in the actual development and
cperations of housing.
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Against: (1) Act 105, the State's Omnibus Housing Act,
provides counties with the same powers as the
Hawaii housing authority in the development of
housing 1in their respeclive counties makKing
constitutional provisions redundant.

{2)  General obligation bond indebtedness for housing
projects are not considered as part of the state’s

constitutional debt, therefore, any fiscal relief
for bond indebtedness would be negligible.

PUBLIC SIGHTLINESS AND GOOD ORDER

Development of Public Sightliness and Good Order

Concern for the environmental aspects of life is found in section 5, Article
VIII. According to the proceedings of the 1950 Constitutional Convention, the
purpose of including the Article was to emphasize that "in order to maintain the
proper health of a people, i1t is necessary that they have available to them
parks, playgrounds, and beaches where everyone may obtain fresh air,
sunshine and the opportunities for recreation...." The described purpose of
the section is to "emphasize that public sightliness is basic to the total health
program of a community”.

During the 1968 Convention, deliberations on section 5 included specific
language calling for "a constitutional basis for positive action in such specific
areas of concern as air and water pollution, noise abatement, environmental
health and weifare, and fish and wildlife control",

Some members of the committee on public health, education, and welfare,
labor and industry "feit very strongly that the state responsibility in the area
of environmental health should be specified somewhere in Article VIII".
However, a majority did not agree with this viewpoint. It concluded that all
preposals for changes in section 5 are unnecessary because the recommended
public health programs are already being carried out and others can be initiated
under the broad grant of legisiative power In Article VIII, sections 1 and 5.

Historic Preservation. In 1976, the state legislature enacted a
comprehensive historic preservation law making historic preservation mandatory
for the state. Previcusly. the program was lmited to public activities and
historic preservation of public lands. The new law reorganized the provisions
in the cld law and expanded historic preservation to include preservation of
artifacts, sites, and other historically significant items found on private

properiy.
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Most significantly, the new law declared historic preservation as a matter
of public policy that the state (1) provide leadership In preserving, restoring,
and maintaining historic and cultural property; {(2) ensure the administration of
such historic and cultural property in a spirit of stewardship and trusteeship
for future generations; and (3) conduct activities, plans, and programs in a
manner consistent with the preservation and enhancement of historical and
cultural property.

Environmental Preservation. Probably, the most important provision in
the statutes is the state environmental policy statute, chapter 344, Hawai
Revised Statutes, which establishes "a state policy which will encourage
productive and enjovable harmony between man and his environment, promote
efforts which will present or eliminate damage to the environment and biosphere
and stimulate the health and welfare of man and enrich the understanding of the
ecological systems and natural resources important to the people of Hawaii”.

The policy statement itself provides a commitment of the state to
safeguard its "unique natural environmental characteristics in a manner which
will foster and promote the general welfare, create and maintain conditions
under which man and nature can exist in productive harmony, and fuifill the
social, economic, and other requirements of the people of Hawaii".

Environmental Rights and the Constitution

Constitutional protection of the environment has become a major policy
issue, particularly in Hawail where the tension between the consumptive needs
of the people appear to be in conflict with the preservation and conservation
forces. While this discussion will focus on constitutional declarations concerning
the physical environment, if should be kept in mind that "public sightliness and
good order” encompass not only physical, but the social, economic, and
aesthetic environment. Therefore, the whole discussion should be held within
this broad context.

Constituticnal rights to environmental protection provide a higher level of
commitment than common statutes and can be viewed as the "ultimate reposifory
of a people's considered judgment about basic matters of public policy”. In ali
states that have included environmental declarations in their constitutions, the
proposals have won by overwhelming margins.

The impact of a constitutional declaration is that it guarantees citizens the
right to a decent environment and requires all state agencies to consider the
impact of their decisions on the environment. Moreover, constitutional
declarations offer goals and guidelines for legisiative and executive action.
Once a declaration is part of a constitution, citizen challenge in the courts hold
the government responsible for its obligations.
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Constitutional Provisions in Other States

For the most part, constitutional provisions dealing with the environment
are general pelicy statements, lacking specificity. Unlike the basic bill of
rights whose generality such as “freedom of speech” acquires meaning and
definition out of a specific historical experience which c¢reated a common
understanding of that right in the community, envircnmental bill of rights lack
that historical experience.

Constitutional Alternatives

i. Retain the present provision

For: Constitutional proceedings from 1850 and 1968
show that delegates in both conventions intended
for this provision to be a broad grant of
legislative power to protect total environmentsal
nealth.

Against: The terms "public sightliness and good order”
seem vague and ocut of date. Changes to reflect
the present view of environmental conservation
are necessary to support the siate in its goal of
having a socially, economically, aesthetically,
and physically balanced environment.

2. Establish an Environmental Bill of Rights

For: Constituticnal bill of rights provides a strong
commitment and basis for state activity by
establishing state goals and guidance for state
agencies and adherence by state agencies would
be mandatory thereby assuring total state
commitment. Moreover, the provisions would also
extend over the private sector, offering a basis
for enforcement of envircnmental policies.

Against: Hawali has already adopted an environmental
policy statement which provides the goals and
guidelines of the state. The experience of other
states with provisions relating to the environment
shows the difficulty in having such a provision
be effective particularly since language used to
describe that environmental condition to be
achieved has remained vague.



Article IX
EDUCATION

PUBLIC EDUCATION (LOWER EDUCATION)

The responsibility for public education has from the outset of the
Republic been considered to be within the "reserved powers” of the states and
each state has exercised its authority over education in a different manner.
Public education in Hawaii dates back to 1840 and is provided for in Article IX of
the Hawaili Constitution. In the broadest sense, the term "public education”
refers to all educational activities which are wholly or partially supported by
public funds, including education programs from kindergarten through college,
and graduate and post graduate programs. However, "public education” is also
commonly used to refer to only those state or locally funded and administered
educational institutions and programs which are normally graded K to 12. For
the purposes of this discussion the term "public education” encompasses the
latter. Institutions of learning which accommodate post high school students,
such as community colleges, 4-vear colleges, and universities or other post-
secondary institutions are discussed in a separate higher education section.

While the constitutional treatment of education varies among the 50 states,
the basic issue underlying a reexamination of the education article is, f{irst, the
extent to which provisions for the educational functions and institutions should
be treated in the document. On the one hand, there is the view that a
constitution should be as specific as possible taking into consideration all
existing aspects of education. In this manner, a constitufion serves as 2
guideline for future action. On the other hand, there is a view that a
constitution is a preamble to statutory enactment and should be unencumbered
by detail and references.

Article IX of Hawail's Constitution is cited as a model of terse language
and brevity. The article notes that the State should provide for higher and
lower public education, prohibit discrimination and prohibit the use of public
funds to support private education. The article also provides for a state board
of education, a superintendent of education, a state board of regents, and a
president of the University of Hawaii.

In the 18988 Constitutional Convention, the argument for retaining the
present brief constitutional language generally prevailed. It was noted that
under the constitutional provisions, the State had developed an adequate system
for the administration, supervision, and ccordination of education without
unduly hampering the legislature in making needed changes in the structure and
organization of education in the State. While there appears to be broad
agreement on the basic issue of retaining the general nature of Article IX, a
number of specific issues regarding structure, governance, and finances have
been raised since 1968 which may require amendments to the Constitution. The
major issues and their implications for change are examined here.
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Of prime concern are the interrelated issues of the structure and
governance of the public education system in Hawaii. Traditionally, Hawaili has
nad a centralized school system where administrative, fiscal, and policy-making
functions are maintained to a large degree at the state level. Arguments for a
centralized system have been based on economic efficiency and equitableness in
terms of facilities, personnel, and curriculum. Recently, however, state-
sponsored studies have recommended increased decentralization of education in
the managerial context calling for more delegation of power to the subunits of
the department of education; namely, the districts and the individual schools.
Arguments favoring increased decentralization have focused on the need to
foster greater public participation and concern, greater educational
experimentation, and greater accommodation of unigue local community
conditions and needs.

A great deal of attention has also been focused since 1968 on the issue of
governance in the same state studies as well as in a number of legislative
proposals to amend Article IX. The rcle of education in government, as unigue
or similar tc other governmental services, is a central consideration to this
issue. If education is viewed as unique, it is argued that il should be removed
from politics and the executive branch of government. This may best be
accomplished by an elected board, whether partisan or nonpartisan, which
would have the responsibility to appoint the superintendent of education. While
such boards may have fiscal autonomy, in Hawaii this is not the case although
the elected partisan board does appoint the superintendent. The opposite view
maintains that the management of education should he established in the same
manner as other government departments or agencies by gubernatorial
appointment.  This would place the responsibility and accountability for
education on one person, the governor, who is the elected head of the executive
branch. If there is a board at all, it would be a lay board acting in an advisory
capacity to the department head. The proponents contend that a single
individual would then be accountable for carrying out the administration's
policies in education.

Fquality of educational opportunity has alsc received a great deal of
attention in major federal and state legislation in the past decade, although
there have been few examples of constitutional guarantees of equality of educa-
tional opportunity in state constitutions. The concept of egalitarianism has
traditionally been acknowledged as a dominant American value, and education
has been viewed as one of the means to achieve it. The feasibility, however, of
constitutionally including the concept lies essentially in how the concept can be
defined. Many feel the decision on how fo achieve equality of educational
oppertunity should be left to the legisiature and the state’s educational guthori-
ties. On the other hand, there are those who argue that an adequate definition
of egual educational opportunity can be achieved and that the inclusion of a
provision is & matter of social urgency. The issue in Hawail has largely
centered on providing equally for handicapped children or others with
educational disadvantages and for prohibiting discrimination in participation in
educational programs because of race, religion, sex, oOr ancestry.

Public aid to nonpublic schools presents another issue for possible

consideration since Article IX explicitly prohibits such assistance. In recent
years, U.S. Supreme Court decisions as well as the response to growing public
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sentiment have tended to expand the types of assistance which have been
provided to nonpublic sectarian or nonsectarian schools. While attention in
Hawaii has focused on the needs of higher education and private colleges to
receive public assistance, the issue in public lower education naticnally has
been tied primarily to the relationship of religion and the public schools. While
direct aid is generally prohibited, the U.S. Supreme Court has found that
indirect aid to religious schools by such methods as textbooks and
transportation does not viclate the First Amendment of the U.S. Constitution.
In this area, according fo the Court, the U.8. Constitution is silent, therefore,
a state constitution is free to either prchibit or permit such indirect aid. Of the
several arguments used for and against public aid to nonpublic schools, the
most frequently expressed is the "general welfare-child benefit" theory. This
thecry asserts thaft education and its auxiliary benefits are public benefits to
the individual citizen. Legislation, in this instance, is not void if it achieves a
public purpose, even though in the process a private end is incidentally aided.
Those who argue against the general welfare benefits of public aid to nonpublic
schools contend that public funds in any shape or form which aids nonpublic
schools only work to promote their growth, accommodate their financial deficits,
increase their demands for additional forms of public aid and work to the
disadvantage of public schools where such funds properly belong.

HIGHER EDUCATION

Constitutional recognition of higher education is an affirmation of the
fundamental right to and importance of higher education. Whether state
constitutions should be phrased to include higher education at all is the first
issue to be addressed. Although the National Municipal League finds a system
of free lower education an important provision in state constitutions, it leans
toward a posture of nonrecognition of higher education. State constitutions
usually provide for higher education by recognizing higher education in
general, by establishing one or more systems of higher education, by creating
one or more governing boards for higher education institutions or systems, or
by declaring educational institutions, systems, or governing boards as
corporate bodies.

The fundamental guarantee of higher education in Hawail has
constitutional basis in Article IX, sections 1, 4, and 5. Sections 1 and 4
establish the University of Hawaill as a state university: "The state shall
provide for the establishment, support, and control of...a state university'.
Section 4, Article IX, confers corporate status upon the University of Hawaii.
Corporate status provides the university with autonomy in its internal
governance, contrel, and management. By granting constifutional auifonomy,
the State acknowledges the university as a legal entity with freedom from
outside controls. According to the attorney general of Hawaii, the University of
Hawaii is a constitutionally autonomous body and not an administrative or
executive agency of the State.

In actuality, controls are imposed by the legislature, the executive, and
state agencies and departments over the fiscal and academic affairs of the
university. In efforts to seek appropriations for its operation, the university
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has had to yield some of its corporate independence and is held accountable for
the internal allocation of higher education revenues. Fiscal accountability and
responsibility of university appropriations are subject to executive and
legislative supervision.

The legisiature, in addition to fiscal control over the university, initiates
legislation regarding various phases of higher education. Since the 1820's the
influence of the governor has also been increasing with the creation of executive
line agencies vested with administrative powers and contrels overlapping those
of the university. Hawaiil's budget office has assumed considerable influence in
the budgeting process by making final recommendations concerning higher
education appropriations for the executive budget and by performing audits on
the use of funds. Further, state government involvement in the affairs of
higher education can be seen by the recent proposal to create a department of
life-long learning. This new executive line agency would consolidate some
higher education services and would handle the continuing education and
community service programs presently administered by the University of Hawaii.

Section 5, Article IX, establishes the board of regents as the governing
body for the University of Hawaii. It appears that all state-supported
institutions of higher education are governed by boards or a collective group of
individuals rather than any other form of governing body. Basically, there are
2 Kinds of governing boards: single institutions governing boards and
coordinating boards.

Boards responsible for a single institution are considered to be somewhat
antiquated forms of management in view of the increasing number of colleges and
universities. Nevertheless, several arguments support this particular form of
management:

(1) The problems of the individual institution can best be handled
by a board serving and having responsibility for only one
institution.

(2) Public interest can be served by single institution governing
beards in which more people are directly invelved in the
decision-making process.

{3y Needs particular to an institution can be precisely handled
through a governing board of that institution.

(4y There is more opportunity for board members to handle
responsibilities and to make direct, important decisions
affecting the institution.

Scme argue that even within a multicampus Institution, the esiablishment of
separate boards for each campus might prove advantagecus, particularly if the
campuses are large and have educational program and characteristic campus
differentiations.
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The arguments against single institution bhoeards are;

{ With a profusion of boards, lines of responsibilities tend to
become confused.

(2> Separate boards promote their own interest in a competitive
manner tc the disadvantage of the entire higher education
system.

(3) It is difficult to recruit enough able members to fill positions
of a number of boards.

{43 A multiplicity of boards tends to create red tape and
inefficient operation which could result in added cost to the
public.

With the rapid growth of universities and colleges, governing boards with
legal responsibilities over a single institution are unlikely to be the most
appropriate form of governance. Even in states where the constitutionally
established higher education institutions are presently served by single insti-
tution governing boards, the need for a coordinating agency may be indicated
by the desire to include the state vocational institutions, community colleges,
and private higher education institutions in the coordinating process and to
handle the planning function of higher education for the state.

In many states, effective planning for statewide higher education goals
and objectives has resulted in the inauguration of some form of board with
coerdinating powers. The concept of the coordinating board has been utilized
as a means of organizing the various higher education operations. These boards
with coordinating powers can be insertions in the line of control between the
iegislature and the governing boards of separate pubiic colleges and
universities.

In general, boards with coordinating, but not governing powers, are
limited in both responsibility and authority. They have overall responsibility of
planning and facilitating the development of statewide systems of higher
education, achieving hbalance and effectiveness by delegating authority, and
recommending proper apportionment of funds to individual institutions. In most
cases, however, they have no direct legal power to interfere with the university
in administrative details and in the management of its educational affairs.

State constitutions more frequently provide for higher education boards
with both governing and coordinating powers. Hawall appears to {all into the
category of states having a cocrdinating-governing beard of higher education.
The community colleges as well as the 4-year campuses are under the
administrative jurisdiction of the board of regents of the University of Hawaii.
The board also sits as the postsecondary education commission and has
administrative authority as the state board for vocational education. Thus, the
board of regents not only governs the university and its campuses, but it must
also coordinate technical, wvocational, semi~professional, and general education
services and programs for the stale.
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In response to the past phenomenal growth of the University of Hawaii
and to the increase of interest in higher education, recommendations have been
made to review the present governance structure of the university system.
Particularly, concern has been expressed over the priority and articulation
accorded community colleges and a recommendation has been made by the
governor's ad hoc commission on operations, revenues and expenditures to
assure their adequate representation.

The Hawail board of regents is given "power, in accordance with law, to
formulate policy and to exercise coentrols over the university”. Specific powers
of the board, however, are not constitutionally stated, as is the case of some
state constitutions. Rather, the specific powers of the board of regents are
dictated by statute. Broadly phrased constitutional provisions for powers and
functions of the board can imply fairly extensive and exclusive powers and
functions of the board over institutional affairs and vet can be vulnerable to
legisiation which amends, modifies, diminishes, or restricts board powers. The
Hawaii Constitution appears to give rather free reign to its governing board and
yet imposes control by the phrase "in accordance with law"™., Therefore,
although the hoard of regents has power to govern the university, the final
authority over decisions made by the board rests upon the law-making body,
the state legisiature.

By statute, the board of regents of the University of Hawail basically has
the power to make governing laws for the university, to control property, to
enter business contracts, to allocate funds appropriated to the institution, and
to sue or be sued in its corporate name. Definitionally, then, the board is an
administrator and a policy maker. The extent to which board members exercise
and assume these powers is an operational problem rather than a constitutional
Ghne.

Section 5, Article IX, additionaily provides for an appointed membership
of the board of regents of the University of Hawaii. There are 2 widely used
methods of selecting members of boards of higher education: (1) gubernatorial
appointment, often with senatorial censent; and (2) popular election. The
appointment method occurs more frequently in constitutional provisions for the
selection of higher education board members.

The merits of an elected board are:

{17 Fducation problems are of vital importance to the general
public welfare and therefore election of public representatives
to control such activity is of political importance.

{2} The public can appraise the effectiveness of control and
appropriateness as is reflected in the actions of their
representatives at established intervals through the baliot.

(3} Elected members are held more accountable fto the public
because of the public decisions concerning them at the polls.

{4} By electing members, actions of the board members regarding

educational policy could not be construed as reflections of
views of the elected officials who make the appointments.
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In contrast, the foliowing reflect arguments in favor of an appointed board:

)] Appointment eliminates the danger of voting for a person
without sufficient comprehension of the abilities needed to be
a good governing board member and adequate appraisal of the
candidate's qualifications.

(2) Better board members are acquired via appointment; well-
qualified people are sought out and drafted for this type of
public service.

{3) By appointing members, education is kept out of politics.

The members of the 1868 Constitutional Convention rejected a proposal for
an elected board of regents. It was declared that, in contrast to lower
education, attendance at the university was voluntary and that, therefore,
decisions made by the governing board did net affect almost every member of
the public. Consequently, a means for giving the public a direct voice in the
governance of the institutions was fell unnecessary. Additionally, no evidence
was presented to indicate that the appointive process failed to obtain dedicated
and gualified persons to serve as members of the board of regents.

Over the past decade, the beard of regents has been delegated increasing
responsibilities for the administration of not only higher education, but also of
all postsecondary education which includes such areas as vocational, proprie-
tary, adult, and continuing education. To assist the board to better handle its
duties, the nature of the board, i.e., qualifications for membership, length of
member's terms, the number of members, and representation by members of
various constituencies, may be examined.

There are no specific requirements in Hawaii's Constitution regarding
regent qualifications except to mandate that "at least part of the membership of
the board shall represent geographic subdivisions of the state". The number of
board members for the University of Hawail board of regents as well as the
length of terms are set by statute. The Hawaii Constitution also remains silent
on student, faculty, and ex officio representation on the board. Faculty and
students have, in the past, sought representation on the board as a means of
actively participating in the decision-making process of university operafions.
Several state constitutions contain provisions for student, faculty, and ex
officic representation on the governing boards of higher education.

Since the enactment of the G.I. Bill of World War [I, federal effort in the
area of higher education has escalated. In contrast to federal legislation for
elementary-secondary education, many of the programs affecting higher
education were instituted without reference to state roles and responsibilities
except in the automaltic appropriation distribution formulas. The Education
Amendments of 1972, however, required states to establish state postsecondary
education commissions (1202 commissions) to plan for and coordinate all
postsecondary education in the state including private colleges and proprietary
institutions as a condition for the receipt of certain federal funds for higher and
postsecondary  education.  Significantly, the creation of 1202 commissions
stimulated interest and concern of the states in their relationship with private
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higher educational institutions. Constitutional conflict may be involved,
however, if state funds are used for any planning or distribution of moneys for
the nonpublic sector of postsecondary education. In varying phraseoclogy, all
states, except Vermont, have constitutional provisions prohibiting the
expenditure of state funds for sectarian purposes.

Federally funded higher education programs providing scholarships,
fellowships, loans, and other aid generally make no distinction as to whether the
schools for which these federal funds are to be used are sectarian, private, or
public. Due to statements made by the U.S. Supreme Court in Tilton v.

Richardson, it appears that certain types of federal aid may be permissible for
higher education while the same might not held true at the lower educational
level. More rigid prohibitions against grants of public funds to sectarian
schools are found, however, in the constitutions of many states, even if such
grants are found to be within the limits allowed by the U.S. Constitution. The
Hawaili Constitution expressly prohibits the use of state funds for private
purposes and the attorney general of Hawaii has found state tuition subsidies
for students attending nonpublic institutions of postsecondary education in

viclation of the Hawaii constitutional provisions.

Among the statutory powers of the beoard of regents of the University of
Hawail is the regulation of tuition fees. t the 1968 Constitutional Convention,
there was heated debate on a tuition-free policy for the University of Hawail,
The proposal was defeated primarily on the grounds that such policy could be
more efficiently handled by the legislature. Other reasons given by opponents
of the proposal were:

(1) Such a generalized constitutional provision for no tfuition
would restrict the power of the legislature in determining
educational policies in ferms of needs, resources, and the
best approach in terms of conditions existing at any given
time;

{2} The greatest economic barrier to higher education may not be
tuition but other barriers such as living awayv f{rom home,
family economics, and high fees and the high cost of campus
activities;

(33 The cost tc the State would be prohibitive, and the effort of
the State to fully support the EK-IZ public school system may
be seriousty impeded;

{4y Specific reference to "no tuition” would still permit the
legislature or the board of regents to impost substantial fees
in Heu of tuition, as is being done in many stale universities,
and

{(5) Setting a high out-of-state tuition for nonresident students
will not make up for the anticipated loss of tuition revenue.
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Proponents of a tuition-free undergraduate educaticn argued that:

{1 States such as Alaska, Arizona, Arkansas, California,
Delaware, Florida, and Idaho provide free tuition for higher
education and Hawaii should do the same.

{2y  Tuition-free education could supply the State with
professionals rather than recruiting from other states,

(3) A tuition-free policy would enable the State to provide higher
education and equal educational opportunity to all students.

(4} The available scholarship and loan programs are not adeguate
and pose qualification reguirements which hinder those
needing financial aid from receiving assistance.

(5) Monetary wvalue cannot be placed on an investment such as
higher education.

Although the convention defeated the proposal for a tuition-free higher
education, the need for some form of state aid to assist students attending
institutions of higher education has been reccognized. Recent recommendations
have encouraged a low tuition policy and long-term state loan programs to aid
qualified persons pursue further education.

Hawaii, along with states such as Kansas, Montana, New York, Ohio, and
Wyoming, has adopted the policy of providing each high school graduate or
otherwise qualified person an opportunity to enter a state higher education
institution. This policy of universal access means an opportunity for dis-
advantaged groups to obtain higher education by having factors, which would
otherwise prohibit admission of these disadvantaged groups at institutions of
higher learning, equalized. Universal access places identified disadvantaged
groups in Hawaii--the low-income, geographically isolated, and ethnic minority
groups--on equal footing with all other applicants to state higher educational
institutions. State efforts to provide adequate financial support to equalize
educational opportunity is a major factor in realizing universal access. A few
state constitutions contain language which indicates state policy of equal
educational opportunity. Universal access by means of tuition subsidies or
other state tuition policies and programs can provide timely and effective aid to
students attending institutions of higher education.



Article X
CONSERVATION AND DEVELOPMENT OF RESOURCES

Hawaii's Constitution is brief in its tfreatment of natural resources.
Article X is limited to 5 sections: a general statement mandating the legislature
to promote the conservation, development, and utilization of natural resources;
authority to create one or more boards to manage those resources; recognition
of fishing rights established during the Hawaiian Monarchy; a provision to
control the alienation of public lands; and a general statement urging the use of
public lands for farm and home ownership.

Most state constitutions de not devele an entire article to natural
resources. Of those that do, about a dozen contain sections that are more
comprehensive than our own. In terms of its genersal policy statement on such
areas as water rights, provisions establishing institutions and outlining their
powers and duties, dedication of lands, mineral rights, ownership of resources,
cultural resources, or the right to sue for environmental grievances, Hawail has
left the details te the legislative branch. Our constitutional provisions are
neither as comprehensive nor as specific as that of many others.

Section | contains a general policy statement mandating the legislature to
promote the conservation, development, and utilization of agricultural resources
and fish, mineral, forest, water, land, game, and other natural resources.
This general policy statement recognizes state authority to manage resources,
explicitly delegates that respensibility to the legislature, and calls for an active
rele in promoting conservation, development, and utilization. No distinction is
made between publiclv and privately cwned resources, nor is there a definition
of M"agricultural®. Our present language provides the justification for almost
any legislative action. Difficulty arises, however, when trying to apply noticns
of conservation, development, and utilization to the same resource, in the same
place at the same time. It may be argued that clarification is needed, especially
in terms of the limits that may be imposed on the use of rescurces in the name of
conservation. The key to management is the ability to impose limits. Since
conservation is the most potentially restrictive concept in section 1,
constitutional clarification may be useful.

The 1968 Constituticnal Convention did not produce a great many
proposals fo change section 1. Most suggestions would have simply expanded
the general policy statement. A few. like the proposal to preserve conservation
lands as forever wild, represenfed major amendments. None of these proposals,
however, were reported out of commitiee, since all were possible under existing
legisiative authority.

A related section of Hawail's Constifution deals with public sightliness and
good order, Article VIII, section 5, and could be considered in conjunction with
Article X, section 1. It represents a fusion of health, beauty, culture, history,
and environment. Increasingly, states are recognizing that humanity creates
envircnment, as well as dwells in it. Places become "resources’ hecause of what
people have buill or done. States that offer similar constitutional treatment fo
both natural and man-made rescurces include Alasksa, Californis, Indiana,
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Massachusetts, Montana, New Mexico, New York, and Virginia. Several provide
for the purchase of lands for historical, cultural, and aesthetic purposes. As
the meaning of environment takes on greater social implications, the impacts of
beauty, "view-planes", cultural sites, etc., on land and resource management
will increase.

Constitutional alternatives to section 1 include:

(1) Abclish section 1, under the theory that the legislature
already has such powers and does not need constitutional
guidance;

(2) Make no change in section 1;

{33 Incorporate the historic, cultural, and aesthetic concerns of
Article VIII, section &5, into an expanded use of
"environment"” under Article X, section 1;

(4) Expand section ! into a broader policy statement, and apply it
not only to the legislature but to all branches of government
as well as the general public;

o~
e
et

Define "conservation”, and establish priorities or guidelines
in the conflict between conservation, development, and
utilization;

(6) Define agriculture, and set priorities in terms of the
availability of water and land for agriculture;

(7)  Set priorities for the use of {reshwater in general.

Three additional alternatives should be discussed: (1) assertion of state
ownership of resources, (2) guidelines for the conversion of lands to more
intensive land uses, and (3) establishment of the right of every citizen to a
healthful environment and the right to sue for environmental grievances.

In order to manage a resource, there must be control over it. The most
obvious source of control is ownership. Our shoreline, freshwater resources,
and the potential harnessing of geothermal steam have been injected into the
ownership question. The shoreline and tidelands are sites of a delicate balance
between terrestrial (land based) and marine (ocean based) ecosystems. They
are alsoc coveted for their usefulness in the tourist industry, desirable
residential developments, small boat harbors, commerce-oriented shoreline
facilities, recreation, and an accessible supply of sand for concrete. It is
generally agreed that at some point on any beach, private property ends and
public ownership begins. Since there are a number of changing conditions
along the shoreline, including the tides, the movement of sand, the high and
low water marks, the vegetation line, etc., it may be necessary to establish
some rule in deciding the seaward boundary of private property.

Hawail's freshwater resources are an obvicus need for agricultural,
industrial, and residentizl consumption. Both fresh and ground water systems
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are intimately related; imprudent consumption at cne site could affect a larger
area. As demand catches up with supply, sacrifices will have to be made.
Ownership and control of freshwater have a major impact on public and private
decisions and may need constitutional clarification.

As our fossil fuels diminish, the availability of alternate, afferdable
sources of energy will play a significant role in Hawaii's future. Geothermal
steam is thus a most valuable resource to control. Not only could it enhance our
energy independence, it could stimulate new industry, such as the processing
of manganese nodules. There are 2 main issues involved:

{13 The nature of geothermal steam: is it a mineral or water?
Such a classification could determine the set of legal rules by
which this resource would be governed.

{2y Who owns it?
Both questions may be considered by the Constitutional Convention.

One of the greatest dangers of an incomplete or inadeguate management
system is the permanent destruction of wvaluable resources through the
irreversible conversion of sensitive conservation and agricultural lands to urban
development. In the current jargon of bureaucracy, this is called "losing a
management option". Examples of such losses might include the filling in of a
lake, the polluting of a bay, or the construction of a commercial building in a
very remote scenic area. In Hawaii, the apparent willingness of the state land
use commission to rezone lands for urbanization reflects the flexibility permitted
by both the legislature and the Hawaii Constitution. It may be argued that our
management system would benefit from greater constitutional guidance for the
rezoning of lands.

Finally, a third major alternative would be to establish a direct
relationship between constitutional rights and the management of natural
resources. An example would be the [llinois Constitution, which reads:

Each person has the right to a healthful enviromment. Rach person
may enforce this right against any party, governmental or private,
through appropriate legal proceedings subject to reasonable
limitations and regulation by law.

At issue here is the ability of any citizen to insist on the enforcement of general
policy statements. Without the right to sue, it may be argued that general
constitutional statements have little effect on the management system.

In section 2 the legislature is mandated to "vest in one or more executive
boards or commissions powers for the management of natural resources owned or
controlled by the State, and such powers of disposition thereof as may be
authorized by law".

The mandatory provisions of section 2 do not apply to the natural
resources owned or under the control of a political subdivision or a department
thereof.

[
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Section 2 deals with the specific institutional authority fo manage
resources. The legislature has the authority to establish a single board or to
distribute responsibility among several. The present system is a mixture of
county and state involvement. At both levels there are networks of agencies
and boards. Such a decentralized approach has been criticized as
overregulation and undermanagement. Problems include waste and inefficiency,
uncertainty in the decision-making process, lack of accountability, ad hoc
decision making, and general lack of coordination. Two major issues emerge:
first, the nature of =a specific management agency, contrasting a single
executive with a board; second, the nature of the entire management system,
contrasting the distribution of authority among numercus agencies {including
counties) with a more centralized, coordinated approach.

The 1968 Constitutional Convention considered a proposal to change
section 2 from "one or more hoards or commissions” to "a single executive”,
This was ultimately rejected on the grounds that a board is a safer, more
democratic institution than a more independent executive. The convention did
not consider the management svstem as a whole,

Major alternatives to section 2 include:

(H Abolish section 2, and leave all decisions in the hands of the
legislature;

{2) Make no change;

{3} Decentralize all management authority by expanding the
responsibilities of the counties;

{4y Centralize all state management into a single executive,
eliminating state boards and commissions;

{5) Centralize all state management into a single board;
(6) Remove all county authority to manage resources;

(7}  Spell out in detail our management system, specifying
powers, duties, membership, whether or not officials shall be
full time or part time, etc., thus removing this [lexibility
from the legisiature.

Section 3 of the article declares that all fisheries in the sea waters of the
State which are not enclosed shall be free to the public subject to vested rights
and state regulation. Vested rights refer io "konohiki” fishing rights, granted
during the days of the Hawailan Monarchy. The need for this section is
decreasing as more and more of these rights are condemned and purchased by
the State. Section 3 i3 significant in that it recognizes public ownership of a
resource.
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Constitutional alternatives would include:
{1 Abolish section 3;

{(2) Make no change, since not all the konohiki rights have been
condemned;

{3) Clarify on a general basis the historic Hawaiian "ownership”
of resources;

(4} Clearly define the boundaries of the state, which are a matter
of debate between the state and the federal government; and

{5) Assert state authority to manage resocurces beyond the 3-mile
territorial limit but between the island channels.

This last item would be important for the management of precious coral.

Section 4 is a constitutional safeguard controlling the disposition of state
lands by requiring that legisiative disposition be exercised only by general law.
Arguments favoring its retention stress lands might be alienated through special
interest legislation, and that it also provides some uniformity and equity in
selling state lands. Arguments for the elimination of this provision note that
the problem no ionger exists, and that this is unnecessary.

Section 5 contains a statement promoting the development of public lands
for farm and home ownership use on as widespread a basis as possible. This
sets a general priority for the use of public lands by encouraging private use
and cwnership, and by ranking private housing and farming as preferable to
other, unmentioned uses.

Posgsible alternatives would include:

(L Abolish section 5;

{2y Make no change;

(3) Provide guidance in the distribution of public lands to avoid
favering a particular economic group;

{4y  Prioritize the uses for public lands;

(5) Integrate the management of public lands with other land use
policies.

Other Approaches

In Hawaii, a more comprehensive and detailed constitutional approach to
natural resources management has surfaced in the last few years. One version
is being called Aina Malama, or Preservation of the Land. While still in its
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formative stages, Aina Malama backers propose a new article to Hawaill's Consti-
tution that would create new land classifications, detail the process for
nominating lands in the various categories, detail the permitied uses in each
classification, require a public referendum to approve such zoning, establish a
special commission to manage Aina Malama lands, and include a very detailed
description of the powers, duties, and membership of such a commission.

The Aina Malama approach is one approach to increase public participation
in the zoning and wuse of sensitive and valuable lands. It would reduce the
discretionary powers of the land use commission in the rezoning of lands, and
the department of land and natural resources in the management of conservation
lands. Once classified under such a provision, it would be more difficult to
rezone 10 a more intensive land use, since a public referendum would be
required.
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Article X1
HAWAIIAN HOME LANDS

Article XTI involves 2 distinct sets of concerns: the historical background
of the use and ownership of land in Hawaii and its relationship te the Hawailan
people; and the constitutionality of certain provisions in Hawail's Constitution,
such as the ability of the State to effect changes in policy without the need for
federal approval. Historical issues inciude the symbolic recognition of Hawaiian
rights, the contradictory provisions of the Hawailan Homes Commission Act of
1920, promotion of homesteading, special protection for the sugar industry, low-
income housing, admission of Hawail to the Union, and efferts to "rehabilitate”
the Hawaiian people.

The history of Hawail is the history of land use. From the days of
Kamehameha I when all land belonged to the King, to the arrival of foreigners
and their slow but steady influence on land use policies; from the Gresat Mahele
in the 1840's where western concepts of ownership gained & foothold, to the
transfer of lands to foreign entrepreneurs, to twentieth century efforts to
reserve a  small  portion of Hawall’'s resources for the Hawalian
people. . .cwnershin and use of land have been the barometers of social change
and justice. They are the primary arena of cultural interaction: the clash
between private property and traditional values applied to Hawail's resources.

In little over 100 years, the Hawaillan's percentage of land "ownership”
bhad gone from 160 per cent to 2-1/Z per cent, a reduction by 97.5 per cent.
The population of Hawalians had dwindled to less than 25,000, Efforts to
"rehabilitate” culminated in the passage of the Hawallan Homes Commission Act
(HHCA of 1920, which did more for the existing power structure than for native
Hawaiians. The poorest lands were provided for homesteading, and the promise
of social and economic relief was not fulfilled. The history of land ownership
illuminates 3 grievances of the Hawailan community: the cultural subjugation of
Hawailans by the West, the individual and collective success of Westerners in
acquiring lands belonging fo the Hawaiian people, and the dramatic decline in
the Hawalian population.

To these is added a fourth, which is often confused with the above: the
loss of Hawalian sovereigniyv and independence that culminated in annexation to
the United States. Here, the controversy revolves arcund the political and
legal efforts to achieve annexation, and more particularly the role of the
American government in the overthrow of the Monarchy. Whereas the land
ownership guestions have been treated through the Hawaiian homes program,
responsibility for the overthrow of the Kingdom has recently been directed at
native Hawailan claims, or reparations. Heparations would involve some kind of
monetary compensation o the Hawaiian people for the loss of their sovereigniy.
There are at least Z bases for such claims: first, is the assertion that by
accepting Hawaii, the United States accepted responsibility for the plight of the
Hawsalians; second, is the charge that the United States unlawfully participated
in a conspiracy to overthrow the Monarchy.
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Rehabilitation and reparations are not to be confused. One is an ongoing
cultural, social, and economic program; the other a singular attempt to redress
a specific grievance. The success or failure of one should not affect the other.
The rehabilitation program is focused on the needs of the Hawaiian pecople. The
reparation movement appears to be more concerned with their rights to
compensation, regardless of need.

The current Hawailan homes program represents a significant change from
the original. Its emphasis is on the satisfaction of material needs, and poses
several philosophical questions. The original program, with its concentration on
homesteading, did incorporaie the needs of the Hawailan culture. Hawaiians
needed land, nof only for economic survival, but for the preservation of a life-
styie. The direction has shifted from the preservation of an ethnic group’s
identity, land, and culture to the integration of that group into the predominant
western way of life. Except for the farget group, the Hawalian homes program
is hardily distinguishable from federal and state attempis to "rehabilitate” other
segments of society. If the constitutional convention desires to clarify the
direction of the Hawailan homes program, it could define "rehabilitation”, and
the relationship of that process to land, culture, economics, and iife-style.

Article XI of the state constitution endows the constitutional convention
with an extremely broad scope of power with regard to Hawailan home lands.
The convention has the ability to propose amendments to the statutory
provisions of the Hawalian Homes Commission Act of 1920, as well as the power to
propose changes in the consiitutional provisions of Articie XI of the state
constitution. In order to exercise this broad power with appropriate discretion,
the convention delegates need to understand: (1) the reasons for the guarantee
of the HHCA, 1920, in the state constitution; (2) the arguments concerning the
constitutionality of the HHCA and the legality of the Hawaiian homes compact,
(3) the required methods for amending or repealing the HHCA and the
provisions of Article XI; and (4) the alternative courses of action open to the
convention with regard to the Hawailan homes program.

During the period 1921 to 1859, the HHCA was administered as a federal
law for the Territory of Hawaii. It was the task of the 1850 Constitutional
Convention to determine what the status of the Act would be after Hawail became
a state. The convention concluded that the HHCA should be guaranteed as a
state law by the new constitution. Their decision was based on a conviction
that the Hawalian homes program served a worthwhile public purpose, and also
on a belief that Hawaii had an implied mandate from the U.S. Congress to
constitutionally provide for the Hawailan homes program. At the time the
convention was meeting, the Blst Congress was considering a statehood enabling
biil for Hawail which required that the new state constitution include a
guarantee for the continuance of the HHCA as a condition of Hawali's entrance
intc the Union. The Admission Act of 1859 contained an identical reguirement.

The first 2 sections of Article XI of the state constitution were dralted by
the 1950 Constitutional Convention to comply with the directives of the then
proposed statehood enabling bill.  Section | adopts the HHCA, 1820, as a law of
the state subject to amendment or repeal only in the manner provided by
Congress. Section 2 accepis as a compact with the U.5. the reguirement that
the HHCA be constitutionally guaranteed, and agrees to the conditions of the
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compact as these may be prescribed by Congress. Section 4 of the Admission
Act of 1959, later added to Article XI as section 3, established the conditions of
the compact by enumerating those sections of the HHCA which may be amended
solelv by state legislation or constitutional amendment and those sections which
may be amended or repealed only with the consent of Congress.

Several of the 1950 Constitutional Convention delegates expressed grave
reservations on the advisability of inchiding the provisions of Article XI in the
new state constitution. Their first major reservation concerned the guestion of
the constitutionality of the HHCA, 1920. This question was given its most
thorough consideration by the U.S. Congress in 1920, at the time the Act was
originally adopted. Several witnesses at the congressional hearings claimed that
the proposed HHCA discriminated unconstitutionally against all those not of
Hawailan blood who could not qualify for homesteading benefits. However, the
Attorney General of the Territory of Hawaii and the Solicitor of the U.S.
Department of Interior held that enactment of the HHCA would be a legitimate
exercise of the federal government’s plenary power over the Territory of
Hawaii. Both the Senate and House Committees on Territories concluded that
the Hawaiian Homes Commission Act was constitutional.

A majority of delegates to the 1950 Constitutional Convention agreed with
the conclusion of the 1920 House and Senate Committees on Territories. They
maintained that the opinions of the Attornev General and the Solicitor were as
valid in 1950 as they had been in 1920. However, the constitutionality of the
Hawaiian Homes Commission Act has never been tested in either the federal or
state courts. Even though the opinion of those responsible for the original
enactment of the HHCA and of the majority of delegates to the 1950
Constitutional Convention was that the Hawalian homes program is
constitutional, there is no way that the question of constitutionality can be
finally resolved except by a ruling of the Supreme Court of the United States.

The second major issue of concern to many of the 1956 Convention
delegates was the legality of the compact between the United States and Hawaii
provided for in section 2 of Article XI. The compact was required by the
United States as a condition of Hawaili's admission into the Union. The question
concerning its legality can besi{ be phrased as follows: Is the requirement that
Hawaii enter intc a compact with the United States to guarantee the continuance
of the Hawaiian homes program in viclation of the federal constitutional provision
that new states be admitted upon equal terms with the oid?

The 1850 delegates who felt that the required Hawaiian homes compact did
indeed violate the principle that new states be admitted upon equal terms with
the old cited the landmark case of Coyle v. Smith. The holding in this famous
Supreme Court case was that Congress cannot at the time of admission impose
conditions on a new state which operate to place it upon a plane of inequality
with itg sister states in the Union. However, the holding continued, if
Congress has power cover the subject matter of a compact with a new state, then
Congress may impose lmitations, for the state's power is not then diminished.

The legality of the Hawalian homes compact can be defended on the
grounds that the subject matter of the compact-~public lands--is within the
conceded powers of Congress rather than exclusively within the sphere of state
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power. The Newlands Resclution in 1898 transferred fee simple title of the
public lands of the Republic of Hawail to the United States, thus making them
the public lands of the United States. Therefore, when transferring these
public lands back to the State of Hawail, the United States had full plenary
power to impose any conditions of limitations upon their use that Congress chose
to impose.

The conditions of Hawsli's required compact with the United States were
specified in section 4 of the Admission Act, now section 3 of Article XI, and
they relate to the procedure required for amending the HHCA of 1920, Al
amendments to the HHCA are divided into 2 categories: (1) amendments which
may be made without the consent of the United States, such as amendments to
the administrative sections of the HHCA and amendments to increase the benefits
of lessees; and (Z) amendments which require the consent of the United States,
such as amendments which impair the funds set up under the HHCA, change the
qualifications of lessees or in any other way diminish the benefits to lessees.
This category would also include any proposal to repeal the HHCA in its
entirety.

Section 2 of Article XI provides that amendments belonging to the first
category above may be made "in the manner required for state legisiation™. Al
amendments to the Act since statehood have been accomplished in this manner.
Amendments in the first category may also be made "in the Constitution™. This
means that such amendments may be proposed by the constitutional convention
or by the state legisiature in accordance with the constitutional amending proce-
dures provided by Article XV of the state constifution.

Although the method for making amendments belonging to the first
category is clearly stated in sectionn 3, the method for proposing amendments
which belong to the category requiring the consent of the United States is not
so clearly specified. The unanswered question regarding the procedure for
amendment of the substantive sections of the HHCA may be stated as follows:
Must the substantive provisions of the HHCA be amended by constitutional
amending procedures with the consent of Congress or by state legislative act
with the consent of Congress? Or is either method of proposing amendments
acceptable to Congress? The question of the proper amending procedure to be
used mainly concerns the acceptability to Congress of amendment proposals made
by state legislative act rather than by constitutional action. It appears safe to
assume that the constitutional amending procedure provided for in Article XV of
the state constitution would prove acceptable to Congress.

Thus, according to the provisions of section 3 of Article XI, the
constitutional convention can conceivably propose any change in the HHCA it
desires. It can propose amendments to the administrative provisions or
amendments to impair the basic provisions of the HHCA. The former would
require only ratification by the voters of Hawaii, while the latter would require
the consent of the U.S. Congress as well. The wvital question then is one of
determining what the appropriate function of the convention is. Should the
convention involve itself in statutory revision?

It is generally agreed that the amendment of statutory provisions is a
function of the legisiature, not of a constituiional convention. A6 amendments
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1o the HHCA since statehood have been accomplished by simple legislative act.
In light of the desirability of limiting a constitution to broad basic principles
and excluding detailed items more properly covered by statute, it may appear
wise for the convention to continue to leave amendment of the HHCA to the state
legislature and to appropriately limit itself to a review of the constitutional
provisions for Hawalian home lands in Article XI of the Constitution.

In their simplest terms, the provisions of Article XI do nothing more than
agree to a compact with the United States guaranteeing the continuance of the
Hawaiian Homes Commission Act as a state law, subject to amendment or repeal
only in the manner specified by Congress. This presents a limited number of
aiternatives. The convention may propose to:

{1y Maintain the status guo by leaving the provisions of Article
XI unchanged;

(2)  Amend Article XI to include a statement of general policy to
guide the administration of the Hawaiian homes program;

{(3) Eliminate all constitutional guarantees for the HHCA, while
allowing the Act to continue as a state law; or

(4}  Eliminate the Hawaiian homes program completely.

The first alternative listed requires no action by the convention. The
second alternative reguires a determination by the convention delegates of what
the basic objectives of the Hawaiian Homes Commission Act should be. The third
and fourth alternatives would be drastic steps with serious legal implications.
They could not become effective without the final consent of the United States.

Any choice among the possible courses of- action open to the convention
must necessarily be based on some value judgment regarding the Hawailan homes
program. If, in the judgment of the convention delegates, the Hawaiian homes
program is serving a useful and worthwhile purpose as presently constituted,
the convention may choose to maintain the status quo. If the delegates feel that
a special program for the Hawailan people is desirable but that the program
might be administered more effectively if there were some clear constitutional
statement of the policy to be pursued by the program, then the second
alternative may be chosen. If the delegates feel that the Hawaiian homes
program should continue in existence and yet feel that either (1) it does not
merit the special status accorded by a constitutional guarantee, or (2} the
Hawailan Homes Commission Act should be completely within the power of the
State to amend or repeal rather than being subject to amendment or repeal only
in the manner specified by the U.S. Congress, then the third alternative may
be chosen. Finally, if the delegates feel that the Hawaiian homes program is
unfairly discriminatory or that it is not serving a useful purpose either for the
Hawaiian people or for the State as a whole, then the convention may choose to
propose the repeal of the provisions of Article XI.



Article XII
ORGANIZATION AND COLLECTIVE BARGAINING

Article X1 of Hawail's Constitution contains 2 provisions pertaining to
emplovee rights. The first provision, section |, deals with the rights of private
employees which are set forth as follows:

Perscns in private emplovment shall have the right to organize for
the purpose of collective bargaining.

Section 2 of Article XII deals with the rights of public employees and provides:

Fersons in public employment shall have the right te organize for the
purpose of collective bargaining as prescribed by law.

The provision pertaining to private employees was initially adopted by the
1950 Constitational Convention and was retained in its original form by the 1968
Constitutional Convention. The present provision pertaining to public
emplovees, on the other hand, represents a significant change from its initial
form adopted at the 1950 Constituticnal Ceonvention which provided that "persons
in public employment shall have the right to present and make known their
grievances and proposals to the State, or any political subdivision or any
department or agency thereof™.

At the 1968 Constitutional Convention, a number of proposals were
presented pertaining to collective bargaining for public and private employees,
the right to work, and the right of public emplovees to strike. The issue of
amending Article XII to include collective bargaining rights for public emplovees
became one of the wvital issues before the delegates at the 1968 Constitutional
Convention. Those in favor of such an amendment contended that (1) the
general lobbving role granted to public emplovees by section 2 of Article XII
was Inadequate to handie the presentation of employee concerns to public
employers; (2) a constitutional amendment granting public employees the right
to bargain collectively was necessary in order o reassure the legisiature that it
can enact laws pertaining to public sector coliective bargaining; (3) although
the existing language of section 2 could be interpreted to include the right to
bargain collectively, specific language is necessary to aveid long and costly
court appeals; (4} the concept that public emplovees should be permitted fo
determine the terms and conditions of employment is now widely accepted; and
{57 the power to strike already exists and the legisiature should be given the
opportunity to determine what rights should be prescribed by law. Those
opposed to amending section 2 contended that (1) government employment is not
a right but a privilege and the public employvee has the duty o continue o
perform the services for which hired; (2} collective bargaining does include the
right to strike, which I left to legislative action will be legislatively authorized
resulting in disruption of essential services; {3) public emplovees have access
te means to remedy grievances which private sector emplovees do not have: they
can organize to elect or defeat af the polls the representalives at the legislature
who determine their pay; (4) the present provision of section 2 does not
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prohibit collective bargaining; the proposed amendment will mandate the
legisiature to take action on the issue of collective bargaining; and (&)
government employees have job security, enjoy fringe benefits, and already
have a voice in the determination of matters affecting conditions of their
employment through the rules and regulations governing employment in the civil
service.

At the 1950 Constitutional Convention, delegates were concerned with
whether the right to organize and bargain collectively for both public and
private sector employees should be included in the Constitution. Those who
opposed the inclusion of such a right in the Constitution argued that (1) the
right is already protected by statutory enactments; (2) the right is already
included in various sections of the Bill of Rights; (3} the right is not fixed or
well~defined and its meaning depends on legislation, administrative rulings, and
court decisions; it is not a matter to be frozen by constitutional decree; (4) the
right, if included in the Constitution, would prevent the State from protecting
itself from abuse by unions or employers; and (5) the right is not found in
many constitutions. Those who favored the inclusion of such a right in the
Constitution contended that (1) the historical development of the right in
statutory enactments has developed so far that it is now of fundamental
importance and hence should be included and incorporated into fthe state
constitution; (2) although wvarious aspects of the right to organize and bargain
collectively may be related to other sections of the Bill of Rights {(such as free
speech and assembly), the concepts of organization and collective bargaining
have developed to the point where they require specific and direct consideration
apart from other related rights; (3) granted that the right to organize and
bargain collectively is not fixed or permanently defined, like other rights
incorporated in the Bill of Rights, decisions of the Supreme Court have made it
quite clear that such fundamental concepts as the right of free speech and the
right of assembly are not immutable but depend upon their cccurrence in time
and place; (4) inclusion of such a right in the Constitution would not prohibit
reasonable regulation by the State fo protect itself from abuse by unions or
employers, just as much as none of the basic rights commonly found in the Con-
stitution are not absclute and beyond the scope of reasonable regulation; and
(5) with respect to the argument that the right is not found in many
constifutions, those supporting inclusion of the right contended that if a right
is desirable the fact that it has not found its place in many constitutions should
not be held to prevent its inclusion.

It is clear that the discussions and the results of the discussions at both
the 1550 Constitutional Convention and the 1968 Constitutional Convention
reflected the development of employee organizations during those periods. At
the 1950 Constitutional Convention, delegates were concerned mainly with the
rights of private sector emplovees. It is to be noted that private sector
employees already had been organized at the time of the 1850 Constitutional
Cenvention; the organization of public sector employees did not take place until
the 1960's. Thus, during the 1850 Constitutional Convention, interest in the
rights of public sector employees to organize and bargain collectively--a topic of
central concern in the 1968 Constitutional Convention--was minimal and limited in
the final result to an expression that public employees shall have the right to
organize and to present and make known their grievances and proposals to the
employer.
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The delay in the organization of public emplovees can be explained, in
part, as due to the widespread belief that because government is and should be
supreme, it is immune from forces and pressures such as collective bargaining;
the sovereign power therefore could not be delegated and public decision making
could only be done by elected officials. Other reasons for the delay include the
precccupation of private sector unions with attempts to organize the private
sector, lack of interest of public employees to organize and press for collective
bargaining rights, and relative satisfaction of these employees with the greater
fringe benefits and job security traditionally associated with public employment.

During the 1960's, however, the situation had changed dramatically. In
1962 President Kennedy issued E.O. [0988 which established procedures for
recogniticn of unions and for exclusive bargaining rights with individual
agencies of government for those unions which had achieved significant
organizational strength. In addition, a anumber of states had either enacted
public employment collective bargaining laws or were considering such
legislation. There was also increased effort on the part of unions to organize
public employees. Finally, public employees had become more aware of benefits
of collective bargaining enjoyed by private sector employees.

It is also important to note that in both 1950 and 1968, the consensus of
the delegates to the Constitutional Convention was that the right of employees to
organize for the purpose of collective bargaining should be recognized as a
matter of policy. It was made very clear that it was not intended that a
proposal dealing with "statuiory matter” be written into the Constitution, nor
was it intended tc make statutory rights constitutional rights. Finally, it was
also recognized that the right of employees to organize for the purposs of
collective bargaining, although set forth as a constitutional right, is subject to
"reasonable regulation’ by the legislature, but it was not intended to mean that
the legislature can take that right away or remove the right. Thus, in
proposing the present language pertaining to the rights of public employees, it
is c¢lear that the delegates to the 1968 Constitutional Convention perceived
differences in the responsibilities of public and private emplovees, and it was
determined that the right of public employees to bargain collectively was {0 be
shaped by the legislature.

Hawsaii is not the only state which has a constitutional provision pertaining
to the rights of employees to organize and bargain collectively. New York,
Missouri, New Jersey, and Florida alsc have provisions in their state
constitutions dealing with the right to organize and bargain collectively. Both
the Missouri and the New York Constitutions provide that "emplovees shall have
the right to organize and bargain collectively through representatives of their
own cheosing . The New dersey Constitulion contains separate provisions for
public and private employvees. Although both public and private emplovess are
granted the right to organize, private employees are granted the right fo
bargain coliectively and public emplovees are granted the right to present and
make known their grievances and proposals tc the state or any political
subdivision or agency. Florida's Constitution recognizes the right of employees
te bargain collectively but expressly prohibits public employees from striking.

With respect to the issue of the right to strike, the New York State
Temporary Commission on the Constitutionsl Convention, in preparation for the
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New York State 1967 Constitutional Convention, reviewed and studied, among
other provisions, the state constitution's provision pertaining to the right of
employees to organize and bargain collectively, including the merits of
incorporating an express policy pertaining to the right to strike in the state
constitution. Among the arguments presented in favor of the inclusion of an
express policy in the Constitution were:

The subject is an important ome and its solution has become a matter
of the gravest practical concern as increasingly public emplovees
have organized and resorted to strike action. Therefore, the subject
is of such magnitude that it should he included in the Constitution.

This subject is one on which a popular consensus is difficult to
reach. A constitutional expression of that policy, requiring and
obtaining the approval of the electorate, should assist in obtaining
a greater degree of acceptance.

Arguments cited against the inclusion of an express policy on the right to strike
included:

The subiect is one on which no universally accepted answer has been
found. Some experimentation may be required before acceptable
solutions emerge., The Legislature should be free, therefore, to
experiment with varying techniques. This process will be promoted if
no constitutional restrictions are imposed.

These questions can be resolved within the existing constitutional
framework; no additional specification is necessary.

The issue was finally resolved with no express policy on the matter of strikes
being adopted by the 1967 Constitutional Convention, leaving intact the broad
language protecting the right of emplioyees to organize and bargain collectively.

The issue of public employee strikes, some authorities feel, receives more
attention than it deserves. It is noted that con a naticnal basis, the public
emplovee strike problem is not an overwhelming one. In addition, although
public employee strikes in the past decade have grown in frequency from
approximately cne a month to one a day, strike activity in the public sector is
stili far below that in the private sector. It is to be noted also that despite the
de jure absence of this right in most gevernmental jurisdictions, in practice,
public employees can and do strike, often with impunity.

Particularly where the strike is determined to be inappropriate in the
public service, alternative mechanisms fo resslve negetiation disputes are
increasingly being adopted. Among these, mediation and fact~finding are the
most commoniy used devices. In cases where it is determined that a strike
would endanger the public health or safety, as is almost invariably the decision
with fire fighters and police officers, compulsory arbitration is freguently used.
Final~offer selection, in which the arbitrator is given no power to compromise
issues in dispute and is limited to selecting one or the other of the parties’ final
offers, is the most recent inneovation developed primarily for the resolution of
public sector impasse disputes. The Hawsail state legislature, in the 1977
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legislative session, passed a bill providing for f{inal-offer selection by whole
package covering fire fighter disputes only; the bill, however, was vetoed by
the governor.

There is a wide range of opinions with respect to the right to strike in
the public sector. Most unionists argue for the unlimifed right of public
employees to strike, while most governmental officials and managers argue
against granting the right to sirike. In contrast, academic observers of the
public sector labor scene tend to focus on alternatives fo the strike such as
mediation, fact-finding, and veluntary or compulscry arbitration of negotiation
disputes.

Arvid Anderson, former commissioner of the Wisconsin Employment
Relations Commission and present chairperson of the New York City Office of
Collective Bargaining, believes that the strike issue must be taken into account
in any consideration of the development of collective bargaining in public
employment, but that the growth in public employee unionism and in strikes has
caused the question--should public employees have the right to strike--to be
transcended by demands for orderly procedures 1o be developed which will
prevent strikes from occurring or which will effectively deal with strikes which
do occur.

Another view on public employee strikes is that the issue on the "right to
strike"” should not be stated In the framework of "public” wvs. "private"
employees, but rather within the framework of the essentiality of the services
provided. It is argued that there are some occupations--hospitals, public utili-
ties, sanitation, and schools--in public employment which are not crucial to the
health and welfare of the citizens and such services can be interrupied for a
brief period of time but not indefinitely. On the other hand, there are public
services which would rank very high on any list of essential services which the
public should not be deprived from using. Finally, there are services in which
work stoppages can be sustained for extended periods without sericus effects on
the community. In the first instance, strikes should not be prohibited but
should be made subject to injunctive relief through the courts when they begin
toe threaten the health, safety, or welfare of the community. Strikes by the
second group, which would include only police and fire protection and prisons
would not be permitted and compulsory arbitration would be invoked after all
other methods have failed. Work sioppages in the other activities would be
permitted on the same basis as in private industry. This view has been
criticized. however, because all government functions are essential; in almost
every instance, the government is the only suppler of the services involved.

In the opinion of David Lewin, Professor of Business, Columbia Business
School, cyclcal downturns in the mid-1970's have generated increasing citizen
concern about the costs of government, particularly the levels of public
employee wages and benefits. The role of unions in the fiscal problems of the
government has led elected officials, including many who traditionally have
received strong labor support, to respond to these concerns by reexamining
their commitment to puhblic sector collective bargaining, reappraising the costs
of labor peace In terms of mandated settlements, and supporting more permissive
pelicies toward public employee sirikes.
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Enacted to implement the constitutional mandate of Article XII, section 2,
the Hawaii law on collective bargaining in public employment was passed by the
Hawaii state legislature on May 6, 1970, signed by Governor John A. Burns on
June 30, and became effective on July 1, 1870. The law grants public employees
the right to organize and to be represented by organizations of their choice in
collective bargaining with their employers, including a limited right to strike.
In addition, the law authorizes parties to incorporate intc their agreement an
impasse procedure, culminating in final and binding arbitration to be invoked in
the event of an impasse over the ferms of an initial or renewed agreement. The
Hawaii Public Employment Relations Board (HPERB), composed of 3 members
(one representing management, another representing labor, and one public
representative who serves as chairperson), administers the law. Nearly 40,000
state and county emplovees are covered by the Hawaii law. Of this total, about
75 per cent are employed by the State with 18.9 per cent employed by the city
and county of Honolulu.

There have been several notable developments during the span of the
law's 7 vyears of existence, Including negotiation of nearly 55 collective
bargaining agreements; processing of employee grievances of which less than 40
have been required to be resolved through final and binding arbitration; and
resolution of nearly 30 negotiated impasse disputes, with only one disruption
involving withdrawal of employees' services for any extended period of time. In
addition, over B0 decisions have been issued by HPERB out of the more than 200
cases brought before the board. The Hawaii law has been assessed as one of
the most comprehensive public employment relations statufes in terms of iis
coverage of all state and local government employees and in its treatment of the
important issues of public sector collective bargaining.

With respect to attitudes and views concerning Article XII and other
aspects related to the right of public emplovees to bargain collectively, it is a
near unanimous view that there is no need for any change in Article XII and
that changes or modifications which are needed should be limited to the law and
are proper matters for deliberation in the legislative forum. In genersal, except
for a small minority, representatives of labor and management and other
participants believe that the collective bargaining process in the public sector
has worked out reasonably well and an appropriate response would be to allow a
reasonable period of time for the process to work and for parties to adjust to it
Lefore the process is abandoned through constitutional or legislative changes.
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Article XIII
STATE BOUNDARIES, CAPITAL, FLAG

Boundaries

The boundaries of Hawail contain 8 principal islands, plus a number of
small islands, atolls, shoals, and reefs. A principal guestion concerning the
boundaries of the State has centered on the seaward boundaries. It has been
judicially ruled that the seaward boundaries extend only to a 3-mile belt around
the islands. While the Constitution of the State of Hawail contains a statement
of the Hawaiian boundaries, these boundaries actually were set by Congress,
and the State cannot alter the boundaries without the consent of Congress.

State Capital

A constitutional provision respecting the location of a state capital may
cover the following topics: [fixing the site, setting forth the conditions and
means under which the capital may be changed should the desire 1o do so arise,
and providing for the forced relocation of the seat of government in emergency
situations.

State Flag

The use of heraldic symbols dates [rom antiquity. At all times and in all
paris of the world, individuals have used symbols to express ideas and
sentiments. The states commonly make use of 10 types of heraldic symbols.
They are the flag, motfo, seal, song, flower, nickname, tree, bird, colors, and
birthstone. Only the first has been recognized in the Hawaii Constitution.



Article XIV
GENERAL AND MISCELLANEOUS PROVISIONS

The general or miscellaneous article of the various state constitutions
probably contains the most colorful provisions of the document. Such an article
inevitably will contain all of the disparate and unreiated provisions which do not
quite fit elsewhere in the constitution, yet at the same time do not quite warrant
an article by themselves. The provisions housed in such a single catch-all
article generally relate to specific issues of time and place. For this reason, the
miscellaneous article often presents the only indication that it is a state
constitution which is being read, rather than the federal document or some
textbook example of constitutional language. Miscellaneous provisions tend to
reflect each state's unigue history and background as well as regional
circumstance, over and above the more conventional constitutional language
contained in other articles.

Hawaiil's Article XIV to some extent exhibits such unigueness, particularly
in its extensive provisions regarding federal requirements. One aspect of the
Constitution resulting from the 1850 Hawaii Constitutional Convention was ifs
part in the ongoing movement {or Hawailan statehood; and in fact, at the time of
the 1950 Convention, a bill for statehood was pending before Congress. Several
provisions in Article XIV are direct reflections of some of the requirements
contained in that enabling bill, thus illustrating the fenor of that time and place
in Hawail's political history.

Although Article XIV contains 15 sectionsg, it basically covers the broad
areas of: civil gervice, retirement system, oaths and loyalty, code of ethics,
intergovernmental relations, federal requirements, the general powers of the
State, and the mechanics of constitutional language. Some of these ideas are
contained In a single terse sentence, such as the statement on civil service, and
others continue at length,. such as the 6 separate seclions dealing with federal
requirements. Each of these subjects will be discussed separately below.

Civil Service

The first section of Article XIV mandates that the civil service of or
under the State will be guided by merit principles. The merit principle meets
with general acceptance today, and the probiem of “spoils” is no longer common.
ndead, with the changes that have occurred since the heyday of civil service
reform in American society, in general, and in governmen! specifically, it is
nearly impossible that a resurgence of the spoils system could occur in the
proporticns common in the mid-I800°s. On the other hand, the principle of merit
has come into conflict with other recent democratic values and public peolicies,
such as the need o hire minorities, the handicapped, and women which need
may resull in preferential tfreatment which does viclence to the idea of hiring on
merit alone. Considering these and other points, the problem Hes in
determining whether it is necessary or even desirable {o retain in the
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Constitution a principle basically agreed upon, but from which deviation is
acceptable, perhaps even expected.

Retirement Svstems

Section 2 of Article XIV does not guarantee a retirement system per se,
but it does mandate that in any retirement system of the State or its political
subdivisions, the membership shall be a contractual relationship and the accrued
benefits of any such system shall not be diminished or impaired. Such
guarantees are considered to be important since they insure any such retirement
plan is a part of the contract of emplovment and as such, the benefits extended
to the employvees or added to the plan after employvment of an individual are
forever promised to that individual.

A retirement plan for public emplovees is distinctive from other lifetime
government paymeni programs, such as social security or pension plans, in that
it derives its revenues from regular contributions made by members while still in
government service, legisiative appropriations, and the interest or proceeds
derived from the investment of the fund itself. State and local retirement plans
are also intimately related to public personnel administration policies. An
attractive retirement plan serves to attract and retain a stable work force of
well-qualified employees. Such retirement plans additionally are intended to
provide a benefit sufficient to maintain a standard of Hving in retirement which
is in some degree proportionate to that enjoved during a member’'s working
Vears.

The basic argument against the existing public employee retirement
provision in the Hawaii Constitution is that it is fiscally unsound to leck in such
financial commitments in a constitution and that it unduly restricis legisiative
power by guaranteeing a contractual relationship and acerued benefits. On the
other hand, it is argued that such a provision does not limit the legislature in
making general changes in the system which can be made applicable tc new
entrants, future services of persons already in the system, and even past
members, s$o long as the changes do not necessarily reduce the benefits
attributable to past services. Also arguable is the fact that even in the absence
of & ceonstitutional provision to that effect. the courts have nevertheless ruled
that participation in a retirement system does constitute a contractual
reiaticnship, and the benefits should not be diminished.

Of timely cencern is the dual participation of employees in the retirement
and social security systems. As benefits have increased, so have the costs of
supporting participation in both systems. Moreover, having g static retirement
svstem alongside g dynamic social security system could serve to defeat the
goals of any retirement policy.
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Oaths and Loyalty

Section 3 of Article XIV establishes a condition of disqualification from
public office or employment, and section 4 contains an oath which all public
officers must take before entering upon the duties of their office. Both sections
desl with what can be considered 2 aspects of the same subject, 1.e., conditions
prerequisite to public employment in the State of Hawail and in its political
subdivisions. Virtually all state constitutions contain an cath of office requiring
public officers to affirm their defense and support of the U.S. and state
constitutions, and to perform their duties faithfully. Little controversy exists
among the several states concerning the inclusion of some mention of official
caths in the constitution.

Loyalty provisions are not as simple a matter. As there were opinions
that the disqualification provision in Hawail's original constitution viciated some
constitutional rights reserved to the people, the delegates of the 1968 Constitu-
tional Convention rewrote the language to make it constitutionally acceptable.
While mere association with a subversive group would have disqualified one from
public office and employment under the original language drafted in 13950,
subversive action bordering on treason will have to be committed before one can
be disgualified under the present provision. There are dangers, however, that
in any loyalty-security program, due process offenses may occur In a greater
degree than usual. Although problems inherent in loyalty-security programs
can be dealt with statutorily, there is the larger question of the desirability of
retaining a disqualification provision, such as this, considering the historical
hindsight we now possess,

Code of Ethics

In response to the credibility crisis in government, many state
governments have recently enacted ethics legislation governing some or all of
their public officers and employees. The constant intermingling of public and
private affairs, making it more difficult to distinguish where one ends and the
other begins, have also necessitated the need for codes of ethics to serve as
guides to public officials.

Hawaii's provision, drafted during the 1968 Constitutional Convention,
directs codes of ethics to be adopted for all public officers and employees of or
under the State. This general directive may allow oo much room for breach of
rublic trust; however, with the numerous cases in litigation invelving various
aspects of codes of ethics, to write 3 too detailed and inflexible provision into
the Constitution may be an unwise course of action.

Intergovernmental Relations

The growing complexities of modern life, the increasing burdens placed on
ail levels of government within the federal system, and the changes in the
concept of federalism itself, indicate a freedom and even a necessity to engage
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in intergovernmental undertakings to a greater degree than in the past. It is
argued by some that the need for intergovernmental cooperation in providing for
the public welfare calls for a constitutional pattern that will not inadvertently
present obstacles to such efforts. While Hawail's present constitutional
provision compares favorably with the various recommendations made by
students in the field of intergovernmental relations, further consideration
should be given to the possible obstructions to cooperation that could be
presented by the lack of a positive provision for international relations, and the
provisions Hmiting dual office holding by the State's public officers.

Federal Requirements

Sections 7 through 12 of Article XIV were intended to comply with the
provisions of an Admission Act under which Hawaii would enter the Union.
Sections 7 through I deal specifically with the terms and conditions imposed by
the United States government regarding public lands. Section 12 is concerned
with the consent of the State to the judicial powers and rights of the United
States government. The constitutional amendments required by 73 Stat. 4, P.L.
86-3, which admitted Hawaii into the Union in 1859, affected the following areas:
(1} disclaimer and agreement between the United States and the State; (2)
Hawaiian Homes Commission Act; (3) state boundaries; and (4) first elections
for state and congressional elected officers. The number of available
alternatives in terins of amending most of these sections are limited. 1t may be
determined, for example, that the present & sections should be maintained
without any change since these provisions have not created any major problems
in the history of the State of Hawail. Or, because Hawaii is not confronted with
the same problem it had in 1950, i.e., the achievement of statehood, such
constitutional compliance with the terms of the Admission Act may be
accommodated by a general statement of agreement in accordance with the
amendment required by the Admission Act, thereby refining and reducing
verbiage. Or, constitutional compliance could consist of only what is required
by the Admission Act, i.e., only those sections required as constitutional
amendments by the Act. This latter alternative may mean a reorganization in
constitutional format to include these specific amendments collectively in the
present miscellaneous article, or as a separate article, or as part of some other
existing article.

Titles, Subtitles, Personal Pronouns; Construction
Provisions Self-Executing

Section 13 functions to prevent the use of titles and subtitles for the
purpose of construing the Constitution, and makes explicit that the use of any
personal pronoun in the document is o be interpreted to mean either sex.
Although there appears to be no guestion of any substantive sex discriminating
language in Hawaii's Constitution, it may be desirable to purge all traces of
masculine and feminine pronouns in the Constitution as California has recently
done.
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Section 15 provides for the self-execution of provisions in the Constitution
to the fullest extent possible.

General Powers of Government

Section 14 of Articie XIV restricts any interpretation of the powers of the
State which would be limited to only those which are constitutionally enumerated
or specified. The overriding consideration for such a provision 15 to avoid a
strict construction of specified governmental powers. Hawail's statement is the
result of Article VIII, Public Health and Welfare, where particular areas of state
responsibility in public health and public assistance are specified. The basic
arguments for or against such a provision on the general powers of the State
revolve around establishing a major rule for tautology vs. construction. The
primary objection to such a provision is the contention that it is unnecessary
and superfluous to a constitution since it is accepted that a state constitution is
a document of limitations, not of grant. The argument favoring such a
provision is that it negates any interpretation that a specific grant of power
implies a lmitation on the exercise of all powers not expressly granted. It is
further maintained that such a provision operates for the benefit of "responsible
state government"” by reinforcing the idea that the constitution is not the sole
repository of power, and that it operates to discourage unnecessary and
frivolous amendment.



Article XV
REVISION AND AMENDMENT

Hawaii's emergence as a state, the adoption of the b50th State's
Constitution and the ensuing Constitutional Convention of 1968 cccurred during
a period of widespread constitutional activity, a peried that cne authority states
" .. will remain for a long time the most productive period of constitutional
change since the.. . [820's".

Hawaii's Constitution alsc came into being during a period of federal
dominance over broad social and economic components of American soclety
resulting from World War II, but also partly due to the inability of the states to
cope with burgeoning urban problems stemming from the depression years. So
dominant was the federal government that one scholar lamented that "The only
real 'state right’ today is the right toc decline to accept federal aid, but not to
refuse to pay federal taxes.” The federal Congress imposed several conditions
upon Hawaii, which were to be acknowledged in the state constifution, as a
condition for entry into the Union. And, the United States Supreme Court, in a
series of far-reaching decisions during the early 1960's, mandated legislative
reapportionment for all the states. Under these circumstances the guestion of
the ability of state constitutions to cope with federal dominance and with the
continuing and increasing problems arising from modern living, much of it
centering upon urban-related concerns, naturally arises.

Methods of Effecting Constitutional Change

There are several methods of effecting constitutional changes in state
constitutions. By far the most widely used is the constitutional convention.
With the exception of the Georgia Constitution, all state constitutions came into
being under conventions. All state constitutions, except 8§, provide for the
calling of constitutional conventions, and in even those § states there is implicit
protection afforded to the citizens that such conventions mav be held through
court rulings and custom.

Constitutional change may also be effected by state legislative action. Al
50 state constitutions authorize their legislative bodies to Initiate constitutional
changes, buf most states limit the legislatures o proposing amendmentis. A few
states, including California and Oregon, grant their legislatures the right
propose amendments or revision. Hawali's experience has been to refrain from
extensive use of legislative constitutional proposals and to rely upon the
constitutional convention to suggest changes to the electorate. Consequently,
there has not been a test case in the courts to decide the authority of the
Hawaii legislature to revise the Constitution. This authority was challenged by
an opinion of the attorney general's office in 196! despite the wording of Article
XV, section 1, which states: "Revisions of or amendments to this constitution
may be proposed by constitutional convention or by the legislature.”
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The constitutional initiative is a third method of effecting constitutional
change. Introduced in Oregon in 1802, this method is incorporated in the
constitutions of 17 states. The mechanics of implementing the constitutional
initiative vary in detail among the 17 states, but the proposed amendment is
either submitted to the legislature (indirect initiative) or to the voters (direct
initiative) once the reguired number of persons sign a petition submitting the
amendment. If the amendment is submitied to the legislature and they fail to act
it then goes to the voters. The voters may either accept or reject the amend-
ment. Hawall is one of 33 states that does not include the constitutional
initiative measure in its Constitution. 7The initiative proposal was debated in
both the 1850 and 1988 Constitutional Conventions, but was defeated both times.
In bhoth instances, the kev argument advanced for defeating the measure was
the absence of any significant public interest in or support of the principle.

The use of constitutional commissions to effect constitutional change
received a substantial boost when the new Florida Constitution, in 1968,
provided for such a commission. This marks the first time that a constitutional
revision commission has been accorded constitutional status. It calls for a 37~
member commission whose members are to be appointed by the governor, the
speaker of the house of representatives, the president of the senate, and the
chief justice of the State Supreme Court.

Constitutional commissions have generally been extensions of state
legislative Dhodies, whose work consisted of preparatory work prior o
conventions, or of research work, alsc prior to conventions. They are created
to study existing constitutions and to recommend changes, and fto assist in
drafting new constitutions in some instances. Their duties alse extend to
assisting in the physical preparations of a convention, publicizing the
convention, and developing the staff for the convention.

Constitutional commissions are becoming increasingly popular among the
states. Between [951 and 1972 some 66 commissions were operstive. They were
created by executive order, by statutery law, and by legislative resoclution.
Hawaii has neot had a constitutional commission since the statehood commission
which funciioned in a manner similar to such a commission.

Limitations on Effecting Constitutional Change

The process of effecting constitutional change is rarely easy, whether at
the federal level or at the state level. The Hmitations imposed by state
constitutions are in themselves often formidable barriers to change. Most states
seem to adhere to the principle that constitutional change should not come too
easily or too guickly. Many states limit the number of amendments that may be
proposed at a constitutional cenvention. Hawsail is one of the minority of states
that holds unlimited conventions.

The difficulty of effecting constitutional change is witnessed in the
majorities required in the legislatures calling for amendments. In almost all
cases, except for Nebrasksa, both legislative houses must share in the initiation
process . Vermont regulires that the proposal originalte in the senate, by a two-
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thirds wvote. Afier the lower house approves the measure by majority vole, the
proposal must then be held over until the next biennial session, where a
majority of both houses must again approve the measure. Eighieen states
require a two-thirds affirmative vote of the legislature to propose an
amendment; 9 states require a three-fifths fifths affirmative vote of each house;
and 12 states require favorable action by successive legislatures. In Hawaii, a
proposal may be initiated by a two-thirds vote of each house in one session, or
a majority vote of each house in 2 sessions.

Limiting the number of constitutional articles which may be amended is
another barrier to constitutional change. At least 5 states impose such limits:
Arkansas, Colorade, Illinois, Kansas, and Kentucky.

Broadly speaking, constitutional conventions have virtually unlimited
powers to change constitutions, subject to restrictions imposed by the U.S.
Constitution, congressional enabling acts, and the Bill of Rights. In states
such as Hawaii, where constitutional conventions are given virtual "carte
blanche" to propose amendments or broad-scale revision, the issue of convention
powers 1is clearer than In states which feature lmited conventions. Scholars
disagree, as might be expected, on this issue of convention "sovereignty". One
school of thought holds that because convention delegates represent the people,
their actions are truly "the voice of the people”, and are therefore of paramount
importance and power. Another school holds that even convention powers are
limited by boundaries established by the state legislature, or by previous
constitutions. A third school argues that from a practical viewpoint the issue is
academic because the electorate holds the final decision in its collective hands.

The Hawaii Constitution of 1850

The Hawalli Constitution of 1850 was drafted in the idealistic period
following World War II, and its form and shape was influenced by the
constitutional reform movement on the U.S. mainland. Hawall, like Alasks and
Puerto Rico, was able to draft an entirely new constitution te fit its hoped-for
statehood dreams. Having the advantage of the failings and faults of older
states to draw upon, the delegates to Hawail's Constitutional Convention of 1950
drafted a state charter that has been heralded as an example of progressive
constitution-making. The National Municipal League stated categorically that
the Hawaii Constitution of 1950 "set a new high standard in the writing of a
modern state constitution by a convention™.

That constifution was essentially a conservative document, crafted for
Congress’ review, upon which Hawaii's statehood dreams would depend. The
brief (14,000 words) constitution dealt primarily with fundamental law, with some
exceptions. A "loyalty” provision was inserted to allay the suspicions of those
who feared the infiltration of communist supporters into organized labor in
Hawaii.

The executive branch of government was strengthened by providing for
the election of only the governor and the Heutenant governor. The governor
was also empowered ¢ appoint department heads and judges with the approval
of the state senate. The legislative branch was given broad powers.

3
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Essentially, this Constituticn, adopted by an overwhelming majority,
which became effective on August 21, 1859, is the same document, with some
modifications, under which Hawail operates today.

The Hawali Constitutional Convention of 1968

Article XV of the Hawaii Constitution included a provision that a question
calling for a constitutional convention would be presented to the electorate
every 10 years. Retween 1962-84, however, the U.3. Supreme Court decisions
on the "one man, one vote" cases, starting with Baker v. Carr, started a chain
of events which led directly to the 1968 Hawall Constitutional Convention. The
convention proposed 23 constitutional amendments, of which 22 were finally

adopted.

The 1968 Convention, like the 1950 Convention, was guided by the
provisions of the enabling legislation setting up the "specifications" of the
meeting. In many respects, the 2 conventions were similar: both were
dominated by congervative elements; both witnessed lengthy and impassioned
debates on matters relating to constitutional change; both set the form in which
the final convention work was to he presented; and both were highly successful
in obtaining ratification of the end product. There were some obvious
differences: where the 1850 document was presented to the electorate on a "take
it or leave it" basis, the 1968 amendments were presented to the voters on a
ballot that was weighted in favor of the propositions in that a negative vote had
to be implemented each time, otherwise an affirmative vote was achieved. The
1968 ratification process witnessed a considerable drop in the number of
registered voters voting, compared to 1950: 45 per cent in 1968 and 73 per cent
in 1950. Finally, the basic difference between the 2 conventions was that the
856 Convention delivered a new {state) constitution, whereas the 1968
Convention produced only a series of amendments to the basic document.

One significant rewvelation about the ratification of the 1868 Convention
proposals surfaced after the election results were tabulated. Dr. Norman
Melier, a close observer of the convention proceedings, noted in his book (With
an Understanding Heart: Constitution Making in Hawali) that if each of the 23

propositions had been presented individually on a yes or no basis to the volers
under the "35 per cent rule” governing the adoption of Hawaii constitutional
amendments, fewer of the proposals would have passed.

Hawail's 1568 Constitutional Convention occurred during a peak period of
state constitutional activity., From 18966 to 1874, 27 states revised their
amendment processes to facilifate constitutional change. Six states successfully
promulgated new constitutions, and £ others {California and Hawaill) were able
to obtain electorate approval of extensive constitufional amendments. On the
other hand 7 new state constitutions were rejected during this same period.
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The product of all this state constitutional activity was not of uniform
high quality. Even adopted state constitutions contained some basic flaws, as
witness criticisms of Florida's Constitution of 1968 by one scholar who noted that
the new constitution did not resolve some of the basic reasons for having
changed the state constitution.

Analysis by political scientists of several defeated state constitutions
during this periocd also reveals some very basic flaws, as in the case of Idaho,
Maryland, New York, Rhode Island, and Virginia. But Montana's new
constitution, and the Illinois Constitution of 1870, reveal some basic changes,
including, in the latter case, the removal of the previous limit on the number of
proposed constitutional amendments permitted oen any one ballot; and in both
states, inclusion of the initiative.

One conclusion to be drawn from this analysis of recent state
constitutional activity is that the voters are becoming increasingly negative
about adopting new constitutions. Another is that new state constitutions no
longer contain major innovations such as the initiative, recall, and referendum
devices featured during the Progressive Era. One scholar commented that
"...very few...cf the revisions in state constitutions... in the past quarter of a
century have featured any significantly new propositions of government or
constitutional duties™.

Calling the 1978 Hawail Constitutional Convention

Hawaii's second state constitutional convention was called into being
during the 1877 Ninth Legislature, by Act 17, 1§77 First Special Session. This
action foliowed the presentation of the convention question to the electorate on
November 2, 1976, at which time the voters voted in favor of the convention
with 64.4 per cent in favor and 2Z.4 per cent opposed.

The enabling legisiation setting up the 1978 Constitutional Convention
closely follows the precedents established for the 1950 and 1988 Conventions in
setting forth the election procedure, qualifications of electors and delegate
candidates, elimination of partisan designation of candidates, filling of vacancies
by the governor, setting the time and place of the convention, and calling for
the ratification election fo be held at the general election of November, 1878,
The number of delegates was increased to 02, which delegates were to be
elected from 27 districts. The legislature also extended extraordinary powers to
the convention by specifying that "In addition te its inherent powers under the
Constitution, the Convention may exercise the powers of the legislative com-
mittees. ... The sum of $1,500,000 was allotted to cover convention expenses, a
separate appropriation of $485,599 allotted to the leutenant governor's office to
conduct the special election of delegates, and $7Z,000 was allotted to the
legislative reference bureau for "...necessary services and assistance for the
convention, including the updating of the Hawail Constitutional Convention
Studies .

The enabling act is silent, as was the 1967 enabling law for the 1968
Convention, on a number of important matters. These include the scope of the
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convention's studies and proposals; the organization and management of the
convention opeérations; and the manner and form in which the convention
proposals are to be submitted to the electorate. As was inferred in 1968, this
silence apparently means that the legislature is giving the constitutional
convention "carte blanche” on such matters.

The Meaning of State Constitutional Change

The significance of the mechanics of constitutional change lies in the steps
which the process opens up to possible influence, pro or con, whereby popular
control mav be exercised or thwarted. The degree to which this popular
interest or concern is applied, by various means, at different stages in the
process, is a fairly accurate measure of citizen interest and concern. Thus,
constitutional activity is a barometer of citizen interest and concern. It is to be
expected that this barometer will register high or low levels according to the
subject matter presented 1o the electorate.

But interpreting the effectiveness of the constitutional process is much
more difficult to measure. The conservative view holds that the measurement of
constitutional effectiveness depends upcon the degree or absence of
modernization in state constitutions. This view maintains that states with
outmoded, highly detailed, complex constitutions are severely handicapped in
trying to face the problems of modern society. In general, these conservative
scholars tend to be pessimistic about the ability of the states to operate
effectively in today's complex and urban pressures.

A more realistic and optimistic view is presented by the "empiricists™, who
tend to view the constitutional process in a more scientific light. One such
empiricist argues that with the advent of general revenue sharing in 1872, the
national government "...turned to the states as a device to offset what was
perceived as the sluggish Federal bureaucracy”. Another empiricist notes that
"Today almost every State is structurally equipped to meet modern demands on
government. "

One issue that separates the conservatives from the empiricists is the
relationship of constitutional length to constitutional effectiveness. The
conservatives hold that long and complex state constitutions are less effective
than short and concise documents. Thus, John P. Wheeler, Jr. argues that A
needlessly complicated constitutional structure will not only hamstring majority
rule. . . but may very well establish rule by entrenched minorities "

An empiricist rebuts this wview by noting that the State of New Jersey
" .has one of the best, least restrictive state constitutions, yet it has one of
the most outmoded and inadequate state tax systems in the counfry’.

)
fn
G



REVISION AND AMENDMENT

An Empirical View of Hawaii's 1868 Constitutional Convention

A recent study of 7 state constitutional conventions, including the 1968
Hawail Convention, provides some insight into the dynamics of the constitutional
process. The major theme of constitutional conventions, according to this
study, is the struggle between those interested in change and those opposed to
change. In the study's words, "...the key basis of division and conflict in
constitutional revision is between reformers and the guardians of the status
guo.’”

In Hawaii's case, the scholars whe undertock the study noted that there
was a strong "stand-pat” leaning to the convention delegation, which helps to
explain why "...the changes that the delegates found to make were scattered
and relatively minor”. The authors also discovered that the convention
delegates themselves observed the cleavage hetween 'reformers? and "stand-
patters”, and had themselves '"...concluded that this is what constitutional
revision is all about”. Even the electorate divides along similar lines, according
to this study.

The importance of this empirical study of constitutional conventions needs
to be underlined. The authors' findings are sobering because of what they tell
us about the electorate and its reaction to the constitutional process:

-..our work indicates that if modernization and meeting citizen
needs are interpreted to be synonymous with structurzl reform,
resistance 1is likely to be strong. Everyone must realize that
devising increasingly sophisticated programs and making them work
has to be carried om in an enviromment where electorates are uno
longer willing to assume that change and innovation are
automatically beneficial. (Emphasis added)
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Article XVI1
SCHEDULE

The Schedule article provides a smooth transition from an old to a new
constitution. It authorizes either the continuation of certain old constitutional
provisions or the implementation of new ones. The provisions of this article are
therefore usually temporary, and many may easily be dropped from the
{Canstitution.

The fact that the Schedule is essentially a temporary article, however,
does not indicate that its provisions may be less controversial or important. In
Hawaii's Constitution, the Schedule includes the description of legislative
districts and the establishment of legislative salaries, both of which were
debated heatediy in the 1968 Constitutional Convention.

Sections relating to certain reapportionment procedures, biennial
budgeting, home rule for county governments, continuity of laws, debts of the
Territory, residence requirements of the Territory, and condemnation of
fisheries are also included in the Schedule.

The main issue relating to the first section, districting and
apportionment, is whether the apportionment scheme meeis the standards of the
United States Supreme Court, which since its decision in Revnolds v. Sims have
been fairly extensive. Hawaii's Constitution currently provides for a
reapportionment commission to periodically handle apportionment and districting.
The 1968 constitutional provisions concerning the legislative districts are
obsclete due to the 1973 legislative districting plan of the reapportionment
comnission.

Section 7 sets the salaries of the legislature. It has not been changed
since 1968. The main issue relating to this section is where the burden of
setting legislative salaries should fall. Ewven though there is a legisiative salary
commission making recommendations to the legislature, the Constitution still
specifies that the legislature be responsible for setting its own salaries.

The intent of section 10, relating to the continuity of laws, is that all laws
in force bwefore amendments to the Constitution take effect, remain in force
unless contrary to the amendments.

Section I3 provides for the condemnation of vested fishery rights,
commonly called konohiki rights. This section mandates the State to condemn
and purchase for public use all of the existing konohiki rights.

The other provisions of the Schedule are largely obsolete since they have
either been implemented, have been declared unconstitutional, or are no longer

applicable.



Appendix

CONSTITUT

As Amended by the Cons

Noven , 1368,

PREAMELE

We, the people of the Suate of Hawail, grateful for Divine Guidance, and
mindful of cur Hawaitan heritage, reaffirm cur belief in a government of the
people, by the people and for the peapie, and with an understanding heart toward
sl the peoples of the carth do hereby ordain and establish this constitution for
the State of Hawain

FEDERAL CONSTITUTION ADOFPTED
The Consifiuiion of the Unned States of America is adopted on bohalf of
the peaple of the State of Hawalt.

ARTICLE §

BiLL OF RIGHTS

POLITICAL POWER

Section t. Al politiesl power of this Swate 15 inherent in ihe people; and
the responsibility for the exercise thereol rests with the people, All government
is founded on this authority.

RIGHTS OF MAN

Section 2, Al persons are Tree by nature and are equal in thelr inheren
angd inalienable rights. Among these righs are the ergoyment of Hfe, Bberty and
the pursiit of happiness, and the acquiring and possessing of property. These
rights cannot endure unless the people recognize their corresponding obligations
and resporsibilities,

FREEDOM OF RELIGION, SFEECH, PRESS,
ASSEMBLY AND PETITION

Section 3, Mo law shall be enacted respecting ar establishment of redigion
or prohibiting the free exercise thereof, or abridging the freedom of speech or of
the press, or the rig}n of the peopia peaceably to assembie and to petition the
zoverniment for & redrass of grevanees.

DUE PROCESS AND EQUAL PROTECTION

Scetien 4. No person shali be jcpri% < of life, liberty or property without
dug process of law, nor be dended the equal protection of the hews, nor be dented
the enjoyiment of his civil rights or be diserinlinated againgt in the exercise thereof
because of race, On, S8R O SRCestry.

SEARCHES, SELZURES AND INVASION
OF PRIVACY

Section 5. The right of the r.:mg%:: 16 he secure in thelr persons, houses,
papers wind effects agmnst unrea carches, setrures, and tnvasions of priva-
¢y shall not be violated; and no Vsdi’*’d!ﬁ% shall issue but apon probable cause,
supported by osth or affirmation, and particslarly describing the place (o be
ched and the persons or things to by selzed of the communtcations sought
nst Con 1968 and election Nov §, 196§]

10 be intercepted. [Am O

RIGHTS OF OTIZENS

Section &,
OF br :”vant.;:}_i»

&?1£§?§S€é( of deprived of aiy of the righis
usless by the law of the land.

ENLISTMENT, SEGREGATION

No ciifzen shall be denied enlistment in any 1

rein because of race, rell

Section 7
tions of this Smc nor be segregated the
OF BRCEHTY.

INDICTMENT, DOUBLE JEOPARDY,
SELF-INCRIMINATION

Sectina B, N

fnfa.

sherw(ss
0 3 CBSER
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arising in the armed forces when in actual sérvice in time of war or publi 1 danger;

nor shath any person be subject for the same offense 1o be twice put in
nor shall any person be compelied in any criminal case to be & withes
himself,

BAH, EXCESSIVE PURISHMENT

Section ¥,  Excessive bail shall not be required, nor exgessive fines imposed,
nor cruel or unusaal punishment inflicted. The court may dispense with bmg i
reasonedbly setished *hai the defendant or witness will appear when directed,
exgept for a defendant charged with an offense punishable by Gfe imprisonment.
{Am Const Con 1968 ami election Nov 5, 1968]

TRIAL BY JURY, CIVIL CASES

Section 10, In suits a1 common Iaw where the vakie in controversy shall
exceed one s, the right of tial by jury shail be preserved. The
legislature wnay provide for & verdict by not less than three-Tourths of the members
of the Jury.

RIGHTS OF ACCUSED

Section 11, In af} criminal prosecutions, the accused shall enjoy the right
to u speedy and public irial, by an waparnal jury of the disirict wherein the erime
shall have been comamitted, which district shall have been proviously ascert
by law, or of s;ch other district {0 which the prosecution rmay be removed with
ihe consent of the accused: to be informed of the nature and cause of the accusa-
tiom; to be wnfm" e with the witnesses against kim; to haw compulsory pmc;ss
for obtaining witnesses in his faver; and 1o have the stance of counsel for his
defense. The State shali provide counsel for an indigent defendant charged with
an offense punishable by ;mpriwz}mem for more than sixty days. [Am Const Con
1968 and zlection Nov 8, 1968]
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JURY SERVICE

Section 82, No persos shell be disgualified 1o sorve as 3 juror bocause of
P

HABEAS CORPUS AND SUSPENSION OF LAWS

Section 13, l"h:. privilege of the writ of hzbeas corpus shall not be suspend-
ed, unless whe : pellion or iivasion the poblic safery may require it

The power of suspending the privilege of the writ of hdbwk corpus, and the
faws or the execution thereol, shall never be exercised cscept by the slature,
or by authority derived from it 1o be exercised in such particular cases only as
the legistature shail expressly prescribe.

1

SUPREMACY OF CiVIL POWER

Section 14, shal! be helid in sinet subordinaiian o the civil

power,

The military

RIGHT TO BEAR ARMS

mifiia bem g nEtant

peopte o keep and bear arms

CFARTERING OF SOLINERS

Section 16, No soldie
guartered in any house, without the consent of the
of war, except in a manner prescribed by faw

BASRISOMPENT FOR DERY




EMIKENT DOMAIM

Section 18, Pri

¢ property shali not be taken or dainaged for public use
hout just compensation. [Am Const Con 1968 and

slection Nov 5, 1968]

LIMITATIONS OR SPECIAL PRIVILEGES
Section 13, The power of the State 10 act in the general welfare shall never
ired by the making of any lrrevocsble gra

CONSTRUCTION
Section 20, The eumeration of rights and privileges shall not be construed

te impair oF deny otbers reteined by the people

EQUALITY OF RIGHTS

Section {21}, Equality of rights under the lfaw shall not be dended or
woridged by the State on account of sex. The legislature shall have the power o
enforce, by appropriate legislation, the provisions of this section. [L 1972, 5B No
1408-72 and election Nov 7, 1972]

ARTICLE 1

SUFFRAGE AND ELECTIONS

GUALIFICATIONS

Sectinn 1. Every citizen of the United States who shall have atained the

age of eighicon vears, have been a residont 0f this State ot less than one year next

preceding the clection and Do 2 voter Tegisiered in accordance with baw, shall be
4 1o vote in any state or loval election. [Am Const Con 1968 and glection

v 5, 1968; am L. 1971, S B No 41 and clection Nov 7, 1972}
DISGIUALIFICATIONS

Sertion 2. No person who is non compos mentds shall be qualified 1o vote.
person convicted of a felony shall e gualified to voie except vpon bis fingd
discharge or carlier as provided by law. [Am Congt Con 1968 and election Nov
5, 1968]
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REGISTRATION, YOTING

Section 4. The

for absentes voling,;

egisiature
nd sh

Secrecy of voting shall be

shall provide for the reg rim of volers and
F* seribe the method of vating at all eleetd

erved,

GENERAL AND SPECIAL ELECTIONS

Section 5, General clections shall be held on afier the
first Monday in November in ail even-numbered }fza pecial detions may be
held i accordance with law. [Am Const o 1968 a;;é election Noy 5, [968]

PRESIDENTIAL PREFERENCE PRIMARY

Scctfon 6 A preg‘dsn%éa? preferente primary may be held in accordance

with law. [Add Conyt Con (968 and election Nov 5, 1968]
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ARTICLE 1l

THE LEGISLATURE

LEGISLATIVE POWER

afe shall be vested in a legislature,
a house of representazives, Such
at
ates

Section 1. The legislative power of the Sz
which shall consist of two houses, a sendic a
power shall extend to all rightful subjects of

pislation not inconsisient with this
censtitution or the Constitution of the United $ta

SENATE; COMPOSITION

Section 2. The senate shail be composed of twenty-fve members, who shail
be elected by the gualtfied voters of the respective senatorial districts. Untif the
next reappotionment the senatarial disiricts and the number of senators (o he
glected from each shall be as set forth in the Schedule. {Am Const Con 1968 and

sction Nov £, 1968]

HOUSE OF REPRESENTATIVES; COMPOSITION

Section 3. The house of representatives shall be composed of ffty-one
members, who shall be elected by the ¢ ed voters of the respective represcnia-
tive districts. Unti] the next reapportionment, the representative districts and the
number of representatives 1o be elected from sach shall be as set forth in the
Schedule,

1

REAPPORTIONMENT
REAPPORTVIONMENTY YEARS
shall be reappor

Section 4, cighth vear theresfier

CArs.

The year 1973 and every

REAPFORTIONMENT COMMISSION

A legislative reapporiionment cormission shall be constituied on or before
March | of cach reapportionment yeas and wihentever reapporticninent is reguired
by court order. The conimission shall consist of nine members. The president of
the senate and the speaker of the howse of representatives shall each select two
mcmbs:i’ﬂ Members of each ouse belonging to the party or parties different from

it of the presideny or the speaker shall desipnate oue of their number for cach
‘mmc and the two 5o designated shall each selact two members of the commission.
The cizght members so selectad shall, promptly after selection, be certified by the
selecting authorities to the chief clection officer and shall within thinty days
thereafier select, by a vote of six members, and prompily centify 1o the chief
clection officer the ninth member who shall serve s chairman of the compnission.

Each of the four officials designated above as sefecting authorities for the
eight members (‘fihﬂ commission shall, at the time of the commission selections,

srson from each basic island unit to an a;v'?{zrzé‘(mmcn% adwvisory
covneil for that ss% nd unit. The councils shall remain in existence dunng the life
of the commission and cach shall serve in an advisory capacity 1o the comm
for matters ﬁﬁaﬂi%ﬁg e wiand unit.
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CHIEF ELECTION OFFICER

The legislature shall provide for a chief election officer of the Mate, whose
responsibilities shall be as prescribed by law and shall include the supervision of
state elecrions. the masimization of registration of eligitle voters throughout the

tate and the maintenance of dale concerning regisiered voters, eleciions, apper-
tionment and districting.

APPORTIGNMENT AMONG BASIC ISLAND UNITS

‘The commission shall zliocate the total number of members of each house
eing reapportioned among the four basic island units, namely {1} the ishund of
Hawaii, (2} the islands of Maui, Lanal, Molokat and Kahoolawe, (3} the island
of Qo and 2l other islands not specifically enumerated, and {4) the islands of
Kauai and Niihau, on the basis of the number of voters registered in the last
preceding general election in each of the basic land units and computed by the
method known as the method of equal proportions, except that no basic istand
unty snall receive less than one member in cach house

MINIMUM REPRESENTATION FOR BASIC ISEAND
UNITS

The representation of any basic island unit imitially alfocated less than a
minimum of two senatars and three representatives shall be augmented by allocat-
ing thereto the number of senators of representatives necessary o atlain such
minimums which number, notwithstanding the provisions of Sections 2 and 3 of
this article shall be added 1o the membership of the appropriate body unti} the
next reapportionment. The senators or representatives of any basic island unit so
augmented shall exercise a fractional vote wherein the numerator is the number
initially aliocated and the denominztor s the womimum above specified.

AFPORTIONMENT WITHIN BASIC ISLAND UNIS

total number of members of cack house to
¢ jsland unit is entitled, the commission shall apportion the
members among the distrions therein and shall redraw district lines where neces-
sary 1 such manner that registercd vorers
per member it each district i as nearly squsl (o the average for the basic island
unit as practicable.

In effecting such redistricting, the commission shall be gulded by the foliow-

ing critert
1. No district shall extend beyond the boundanies of any basic island

which each

he mverage numnber of

unit.
2. No district shail be so drawn as 10 unduly favor a person or political

sing more than one island,

3 Except in the case of disiriets encom
districts shall be contigucus.

4. Insofar as practicable, districis shall be cornpact,

S, Where possible, district Hnes shall follow permanent and easily recog-
mized features, such as aphical features, and when
oracticable shall coincide with census tract boundaries,

& Where rr“ticabie, representative districts shall be wholly included
within senatorial distocts.

7. Not more than four me

£ Where practicable, submergence of anarea in a
substanrially different socio-economic inferests predominate

iroets, streams and clear ged

nbers shall be elected from any disiniet.
farger disirict wherein
shall be avoided.

MANDAMUS AND JUDICIAL REVIEW

Original jurisdiction is vested in the supreme cours of the State to be exer-
cised on the petition of any regstered wioter whereby it may L by mandamus
or otherwise, the & appropriale person of ;}Lr% s 1o perform their duty of 1o correct
az;y error made i a reapporiionment plan, of & ;ra} take such other avtios 1o
affectuaty the parpow% of this section 25 it may deemn appropriale. Any such
petition st be ik cd wi fkm ’»m fve d +f the date spectfied for au fduty of
sortionment plar, [Am Const Con

ELECTION OF MEMBERS; TERM

Section 5. The members of the legislature shall be clected at general clec-
tions. The term of office of members of the house of representatives shall be two
years beginning with their giection and ending on the day of the next f*wcrai
! ‘md the lerm af office of members of the senate shall be four yes
crion and ending on the day of the second general J’E{zc:;fm

YATANCIES

he unexpired
s be msds

QUALIFICATIONS OF MEMBERS

Section 7, No person shell be eligibie 10 serve as & member of the scnate
unless he shall have beea 2 resident of the State for not less than three years, have
atimined (he age of majority and be & guahfied vorer of the senatonial disiviet from

which he secks to be elected. No person shall be eligible to serve as 5 mermber
of the heuse of representatives uniess he shall have been a resident of the State
for not less than three years, have attained the age of majority and be a qualified
voter of the representative disirict from which he secks to be elecied. [Am Const
Con 1968 and slection Nov 5, 1968]
PRIVILEGES OF MEMBERS

Section 8. No member of 1he legislature shall be held 1o answer before any
other wibunal for any statement made or action taken in the eaercise of his
lezislative functions; and members of the legidhature shall, in all cases oxeept
felony or breach of the peace, be privileged from arrest during their attendance
#t the sesstons of their respective bouses, and in going to and returning from the
SR

DHEQUALIFICATIONS OF MEMBERS

Section 9. No member of the legislature shall hold any other public office
zrder the State, nor shall he, during the term for which he is elected or appointed,
se clected of appointed 0 any public office or employment which shall have been
created, or the emeluments whereof shall have been increased, by legislative act
during such term. The term “public office”, for the purposes of this section, shall
Aot inclade netaries public, reserve police officers or officers of emergency organi-
zations for civilian defense or disaster relief. The legislature may presoribe further
isqualifications.

SALARY; ALLOWARNCES; COMMISSION ON
LEGISLATIVE SALARY

Section 10, The members of the legistature shall receive adowanoes reason-
ably related 1o expenses and a a salary, as preseribed by law. Any change in salary
snall not apply to the lepisluture that enacted the same.

There shall be a commission on legislative salary, which shall be appoinied
by the governor on or before June 1, 1971, and every four years after the first
COMmMISSIon is appointed. Within sixty days af‘tcr its appointment, the commission
shajl suo'rm {0 the legislature recommendations for 2 salary plan for members

legistature, and then dissolve. [Am Const Con 1968 and election Nov 5

SESSIONS

Section 11 The legishsture shall convene annuaily in regular session at 105
¥ o'clock a.m. on the third Wednesday in Janaary,

At the written raqdiﬁf of ¢wo-thirds of the members 1o which each house
fitded, the presiding officers of both houses shall convene the legislature in
special session. The governor may convene both houses or the seaste alone in
special session,

Regular sessions shall be limfted 10 a period of sixty days, and special
sessions shall be Brited to a period of thirty days. Any session may be extended
a total of not more than fifteen days, Such extension shall be granted by the
presiding officers of both houses st the written request of two-thirds of the
members {6 whick cach house is o of ray beog

Any session may bs recessed by concurrent resolution adopted by 41
of the members (o which sach houss is entitled. Saturdays, Su"m.s 5, h )I
any days in rocess rsuant 1o oa concurrent resolufion
computing the number of days of any session.

Al sessions shall be held in the capital of the State. It
be unsale, the governor may divect 3?&5 any
[ st Con 1968 and clection Nov §, 1568
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ADJOURNMEINT

snted by the governor.
j@ritv

ston of the legislar
of 1he ather.

Section 32, Neither house shall ad
tufe for more than three days, or sine dig,

st the cons

CRGANIZATION; DISCPLING RULES;

FROCEDURE
Section 13, Each house shall be the judye of the elections, returss and
quelifications of its own r ters and shall have, for miscondact, disorderty

behavior or neglest of duty of any member, power 1o punish such momber by
censure of, upon a two-thirds vole of &l the members 1o which wch house s
erstitled, by suspension or expulsion of such 7 Cach house shall choose Hs
own officers, determing the rules of ity proceedings and keep a journal. The aves
and roes of the members on any question shall, ar the desire of one-fifth of the
members present, be entered upon the Numgi
Twenty bill has been
o such

ok gurh b

nbery o W



QUORYM,; COMPULSORY ATTENDANCE

ty of the number of members 1o which cach house
is entitled shall constitule o quorum of such house for the conduct of ordinary
business, of which quorum a majority vote shall suffice; but the final passage of
2 bill mn each o shall require the vote of @ majority of all the members to which
such house is entitded, taken by ayes and noes snd entered upon iis journal. A
smaltier num‘m— 1han & quorum may adivurn from day to day and may e
the attes bsent members in such manser and under such penalties a8
sack house may provide

Section 4. A ma

BiLLS; ENACTMENT

Section 15, No law shall be passed exeept
but one subject, which shall be expressed in st
faw shall be, “Be it d by the legl

by il Each law shall embrace
title. The enacting cleuse of cach

ature of the State of Hawan”

PASSAGE OF BILLS

Section 16, No bill shail become law unless it shall pass three readings in
cach house on separate days. No il shall pass third or fimal reading in either
house unless pri u:E coptes of the Bl in the form (0 be passed shall have been
¢ aviilable to the members of that house Tor at least twenty-foar hours.

Every bill whes p;&\“cd by the house i wineh 1 criginaied, or in which
amendments therelo shall heve originated, shall immediately be cenified by the
presiding officer and clerk and sent to the other house for consideration.

Ay 5ill pending &t the Anal edjournment of 2 regular session in an odd-
numbered year shall carry over with the same status to the next regular session.
Befere the carried-over bill Is enacted, it shall pass at least one reading in the
house in which the b [ Am Const (on 1988 and election Nov £, [968]

bilt originated

APPROVAL QR VETC

Section 17, Every bill which shall have passed the legislature shall be cenii-
fied by the presiding offizers and 1 and shali therenpon be
presenied (o the govcmar. If e approves 11, he shall s=5z§ it and it shall become
taw. If the governor does not approve 'L.L,h bill, ke may relurn it, with his specific
(:bj ciions 1o the legislature. B ded by th
judicial end legislative branches, he may vefo any s’pnuﬁc ltemn o items i any
bill which appropriaies money for specific purposes by striking oul or reducing
the same; bul he shall vero other bills, afh, only as 2 whole,

The governor shall have ten days to consider bills presented to him ten or
more days befure the sdjournment of the legislature sine die, and if any such bill
is neither signed nor returned by the governar within that time, 1t shall become
law in Hke manner as if he had signed i,

RECONSIDERATION AFTER ADJQURMNMENT

The governor shall have forty-five days, after the adjvarnment of the legisla-
ture sine die, to consider bills presented to him less than ten days before such
adjournment, of prosorted after adiournment, and any such il shall become law
on the foryy-fifth day unless the governor by prociamation shall have given fen
days' notice 1o the legislature that he plans to return such Bill with his objections
on that day. The lemislature may convene at of before noon on the forty-fifth day
i special session, without call, for the sofe purpose of acting upon any such bill
returned by the governor. In case the legilature shall fall 1o 50 convene, such Wl
alf not become faw. Any such bill may be amended to meet the governor’s
ohiections and, f o amended and passed, oaly one rc.zesaw being required in each
for such passage, zz shall be ;:;e;s:’:nza 16 the gover 0o, but thall
beeome law only i fior proseni

in computin igrated in this section, the f-'i
i e cnchuded: ‘:anrd:.‘ 3

gislaturs is in recess prior 16 its adjournment as provided i
Const Con 1968 and olection Nov 5, 1968 am L3
lecnion Moy 3, 19741
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PUNISHMENT OF NONMEMBERS

Section 9, Each house may punish by fine, or by imprisoument not ex-
ceeding thirty days, any person not a member of either house who shall be guilty
of disrespect of such house by any disorderly or contemnpiuous behavior in s
presence of that of any committee thereof, or who shall, on account of'the £RLTCRE
of any legislative function, threaten harm to the body or esiate of any of the
members of such house; or who shall assault, arrest or detain any witness or other
person ordesed 1o artend such house, on bis way going 10 0r relurning therefrom;
of whe shall rescue any person arrested by order of such house,

Any person charged with such an offense shall be informed in writing of the
chrrge made against him, and have opportualty to present evidence and be
heard 1n his own defense.

IMPEACHMENT
Section 26, The governor and Hewtenant governor, and any appointive offi-
cer fuor whase removal the comsent of the senale is reguired, may be removed from
office upon convietion of tnpeachment for such causes as may be provided by
law,

The house of representatives shall have the sole power of impeachment of
the governor and Heutenant governor and the senate the sole power to try such
impeachments, and no such officer shall be convicted without the concurrence
of two-thirds of the members of the senate. When sitting for that purpose, the
members of the senate shall be on cath or affirmation and the chief justice shall
preside, Subject to the provisions of this paragraph, the legislature may provide
for the manner and pr of removal by impeachment of such officers

The legislature shall by law provide for the manner and procedure of remeyv-
al by imrna‘m‘rem of the appointive officers.

Judgments in cases of i pcac;rmm shall not extend beyond removal from
office and disqualification 1o hold crjoy any office of honor, trust or profit
under the State; but the person convicted may nevertheless be liable and subject
to indictment. 1058l judgment and punishment according Lo law.

ARTICLE IV
THE EXECUTIVE
ESTABLISHMENT OF THE EXECUTIVE
Sectien 1. The exccutive power of the State shall be vested fr a governor.

The governor shall be elected by the qualified voters of this Siate st a general
election. The person receiving the highest aumber of votes shall be the governofr.

BL
In case of a tie vole, the selection of the governor shall be determined in sccord-
ance with lfaw.

The term of office of
in Decernber next following h;s E
December, four years thereafter.

No person shall be eligible for the offics of governor unless he shall be a
qualified voter, have artained the sge of thirey vears, and have been a resident of
this State for five vears inmediately preceding his election,

The governor shall sot hold any other office or emplovment of profit under
the State or the United States during bis term of office. [Am Const Con 1968 and
tection Nov 5, 1968]

woon on the st Mo
first Monday

vernor shall begin at v
ction and end at noon on the

LIEUTENANT GOVERNGR

Sectitn 2. Theve shall be a Heutenant governor, who shall have the same
gqualifications a3 the governorn Hc shall be clected at the same time, for the same
terin, and in the same mannes the gevernon provided that the votes cast i
the generzl election for the nominee for zovernor shall be deemed cast for the
nominee for Beatenant governor of the same politicsl party. He shall perform
iee ¢ may-be prescribed by law, [Am HB 19 {1964} and election Nov.

COMPENSATION: GOVERNOR,
HEUTENANT GOVERNOR

Section 3, The compensation of the governor snd of khb lieuienan gover
sor shall be preseribed by law, but chall net be less than ¢ -three thousand
frve hundred dollarg, and pwenty seven thousand ! zw%um‘fcd ded §ar TENTH VS

i, & year. Such comipensation Ionot be incressed o desreased for their
respective terms, ;me, by geseral law applying te sll salaried officers of the

Srate. When the :
receive the con 3pu§w‘aa

5, §968]

or sunceeds 12 office of governer, he shall
office. {Am Const Con 1968 and election Nov




SUCCESSION TO GOVERNORSHIP;
ABSENCE OR DISARIITY OF GOVERNOR

Section 4 When the office of governor is vacant, the lieutenant governor
shall become governor. In the event of the absence of the governor from the Siate,
ar his m..bm{y 1o exercise and discharge the powers and duties of his office, such
powers and duties shall devolve upon the Beutenant governor during such absence
or disability,

When the office of licutenant governor is vacant, or in the event of the
sbserice of the lieutenunt governor from the State, or his inability to cxercise and
discharge the powers and dutles of his office, such powers and duties shall devolve
upon such officers in such order of succession as may be provided by faw,

In the event of the impeachment of the governar or of the lieutenani gover-
nor, he skall not exercise ihe powers of his office until acouitted.

EXECUTIVE POWERS

Sectien 5. The governor shall be respansible for the [iihful eaccution of
the faws. He shall be commander in chief of the armed forces of the State and
may call out such forces 1o exccute the faws, suppress or prevent insurrection of
fawless violepce or repel invasion. He shall, at the beginning of each session, and
may, at other times, give 1o the legislature informanion concerning the affairs of
the State and recommend to s consideration such measares as he shall deemn
expedient.

The governor may prant reprieves, commutations and pardons, after convie-
tion, for ail offenses, subject to regulation by law as to the mananer of applying
for the same. The legislature may, by g;;.cml iaw, authorize the governor (o grant
pardans before conviction, to grant pardons for impeachment and to restore civil
rights depied by reason of conviction of offenses by tribunals other than those of
this State.

The governor shalf appoint an admiwnistrative director to serve at his pleas-

ure,

EXECUTIVE AND ADMINISTRATIVE OFFICES AND
DEPARTMENTS

Section 6. All executive and administrative offices, departments and in-
strumentalities of the staie government and thelr respective functions, powers and
duties shall be allocated by law among and within sol more than twenty principal
departments in such manner as to group the same according (¢ major purposes
so far as practicable. Temporary commissions or agenvies for special purposes
may be established by law and need not be allocated witkin a principal depart-
ment.

Each principal department skall be under the supervision of the governor
and, unless otherwise provided in this constitution or by law, shall be headed by
a single executive. Such single excontive shall be nommnated and, by and with the
advice and comsent of the senate appointed by the governor and he shall hold
office for a term 10 expire at the end of the term for which the governor was
cected, w sooner removed by the governor; except that the removal of the
chief Tegal officer of the State shall be subject to the advice and comsans of the
senate,

Except as otherwise provided in this congtitution, whenever a bourd, com-
mission or other body shall be the head of a principal department of the state
government, the members thereef shall be nominated and, by and with the advice
and consent of the senate, appointed by the governor. The term of office and
removal of such members shall be as prescribed by law. Such board, commission
or other body may appoint a principal execotive officer, who, when authorized
hy faw, meay be ex officie & voting member thereof, and who may be removed by

a manndy vote of the members sppoinmed by the governor,

The governor shall nominate and, by and with the advi
sepate, appoimt afl officers for whose elaction of appointment provision i mot
otherwise mag g or by law, I the manner of removal of an
officer 1 ng wwittution, his removal shall be in & menmer
presesibed by 1

Whan the senaie i not in se
4 the ¢

<

ion and a vacancy uccurs in azny office,

firmation of the senate, the governor may

zppointment 1o which requt
fitl the office by granting & sommasion which shall, uniess such ')—"Sposr“m!em i
confirmed, expire at the end of the next session of the senate; but the person $0

erim appointment 1w such office i
firmation by the senate

st appoiniment to any office and whose
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ARTICLE V

THE JUDICIARY

JUDICIARY POWER

Section 1. The judicial power
court, ¢ireull courts, asd in such inferd
o tiase ostahlish, The several cour
ed by

of the State shall be vested in one supreme
or courts s the legislature may from time
1 shall Rave original and appeliate jurisdiction

&Y "f&‘v}

SUPREME LOURY

Section 2. The s:.;prz:ma court shall constst of a chief fustice and four as-
sociate Justices. When necessary, the chiel justice shall assign a judge or judges
of a circuit court to serve emporarily on the supreme court. As preseribed by
faw, retired justices of the supreme court also may serve temporarily on the
court 2t the request of the chiel mstice. In case of & vacaney in the office
ice, o7 if he s il absent or otherwise unable 10 serve, an associale
guated m sceordancs with the rules of the supreme court shall serve
a his place. [Am Const Con 1968 and election Nov 5, 1968]

Justice de
terporarily

APPOINTMENT OF JUSTICES AND JUDGES

Section 3. The governor shall nominate and, by and with the &
consent of the senate, appoint the jusiices of the supreme court and the judges
of the eircuit courts. Ne nomination shall be sent to the senate, ané no interim
appointment shall be made when the senate is not in session, wnrtl after ten days®
public notice by the governor,

dvice and

QUALIFICATIONS

Na justice o judge shall
the State or the United St

or judge

hold any other office or position of profit vader
tates. No person shall be eligible for the offtee of justice
aniess be shail have been admitied o practice law befure the supreme
court of this State for at least ten years. Any justice or judge who shall become
a candtdate for an elective office shall thereby forfeit his office.

TENURE; COMPENSATION; RETIREMENT

Theterm of office of a justics of the supreme court and of a judge of 2 circuis
court shali be ten years. They shall receive for their services such compensation
as may be d by law, but no less than twenty-eight thousand doliars for
the chief justive, twenty-seven thousand delfars for associate jastices and LTy~
five thovsand dollars for circuit court judges, a year. Their compensation shall
Aot be decreased during their respective terms of office, unfess by general faw
applying 1o all walaried officers of the State. They shall be retired uper atiaining
the age of seventy years. They shall be ineluded in any retivement law of the State,
{Am Const Con 1968 and clection Nov §, 1968]

RETIREMENT FOR INCAPACITY AND REMOVAL

Section 4. Whicniover a commission of sgency, ¢ taw for such
murpase, shall certify

¢ 1o the governor that a
judw of a circuit court appears 10 be 3¢ mmpammze‘:é s

uthorized by

any J; £
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ARTICLE Vi

TAXATION AND FINANCE

TAXING POWER INALIENABLE
Section L. The power of taxation shall never be surrendered, suspended
or contracted away.
APPROPRIATIONS FOR PRIVATE PURPOSES
PROHIBITED
Section L. No tax shall be levied or appropriation of public money or prop-
erty made, nor shall the public credit be used, directly or indireatly, except for
2 public purpose, No grant shall be made in violation of Secrion 3 of Arucle [
of this constitution. [§6, ren Const Con 1968 and election Nov §, 1968}
BOMNDS; DEBT LIMITATIONS

Section 3, For the purposes of this section, the term “bonds™ shall include
bonds, notes and other instruments of indebtedness; the term “genegral obhigation
bonds” means all bonds for the payment of the principal and interest of which
the full faith and credit of the State or a political subdivision are pledged; and
the term “revenue bonds” means all bonds payable solely from and secured solely
by the revenues, or user taxes, or any combination of both, of a public undertak-
g, Improvement of system.

All bonds issued by or on behalf of the State or a political subdivision must
be authorized by the legisiature, and bonds of & political subdivision must alse
be authorized by s governing body.

Bonds may be issued by the State when authorized by a two-thirds vote of
the menmbers to which each house of the legislature 15 entitled, provided that such
bonds at the Hme of authorization would not cause the total of state indebledness
to exceed a sum equal 1o three and one-half times the average of the general fund
re of the State in the three fiscal vears immediately preceding the session
of the legislature authorizing such issuance. For the purpose of this paragraph,
general fund revenues of the State shall not include monies received as grants
from the federal government and receipts in reimbursement of any indebtedness
that s excluded in computing the total ndebtedness of the State.

By majority vote of the members to which each house of the legislature is
entitled and without regard 10 any debt Hmit, there may be issued by or on behalf
of the State: bonds 1o mest appropriations for any fiscal period in anticipation of
ihe collection of revenues for such period or 1o meet casval deficits or failures of
revenue, if reguived 1o be paid within one year; bonds to suppress insurrection,
o repel nvasion, o defend the State in war or 1o meel emergencies caused by
disaster or act of Gaod; and revenue bonds.

A sum equal to fifteen percent of the total of the assessed valoes for tan rate
purpeses of real property in any political subdivision, as defermined by the last
rax assessment rofls pursuant to law, s established as the Hmit of the funded debt
of such political subdivision that is cutstanding and unpaid ut any time.

Bonds 0 meet appropriations for any fiscal period in articipation of the
collection of revenues for such period or o meet casual deficits ar faflures of
revenue, i required to be paid within one year, may be issued by any political
subdivision under authorization of law and of its governing body without rega

o any debt Lmi

All general obligation bonds for a term execeding one year shall be in
ferm maturing in substantially equal instaliments of principal, or maiuring in
$ fatly equal instaBment of both principal and interest, the first instaliment
of prinsipal to mature not later than five years from the date of the issue of such
series, and the last instaliment not Jater than thirty-five years from the date of
such issue. The interest and principal payments of general obligation bonds shall
be 2 first charge on the general fund of the State or political subdivision, as the
case may be.

In determining the woial indebtadness of the Hate or funded deit of any
n, the folowing shall be excluded:

=

24

pok

Biy called Tor redemption and the redemption date
for the full puyment of

WEAT,
has ceourred or will ocowr in the then fscal year,

which momies have bean irrovocably set astde.
(b} Revenue bonds, authorized or lssued, if the fssuer thereof is obligated

and services of the public undertak-

S PELE

by faw to inpe sd charges for th

ing, Improvement of system, o b impose & user (3%, or 10 impose a combination

rates and charges and user tax, as the cese may be, sufficient 1o pay the cost
of speration, mainienance and repair of the public undertaking, improvement of
srem snd the regeired payraents of the privcipal of and interest on all revenue
romdls issued for the public undertaking, nprovement or system, and if the issuer
is obligated to deposit suck revenues oF tax or a combination of both into 2 special
o and 1o anply the same o such payments in the amount azoessary therefor.
For the purposes of this section 8 user tax shall mean a tax on goods oF services
or on i oz thereof, the receipis of which are substantally derived
f goods and services in the wtilization of the

£,
s

(c}  Bonds authorized or issued under special improvement statutes when
the only security for such bonds is the properties benefited or improved or the
assessments thereon.

{(d) General oblization bonds authorized or fssued for assessable improve-
ments, but only to the extent that raimbursements to the general fund for the
principal and interest on such bonds are in fact made from assessment collections
available therefor,

(e} General obligation bonds issued for a public undentaking, improve-
ment o systers from which revenues, user taxes, or a combination of both may
be derived for the payment of all or part of the principal aad interest as refmburse-
ment to the general fund, but only to the extent that reimbursements 1o the
general fund are in fact made from the net revenue, net user tax receipts, or
combimation of both, as determine for the immediately preceding fiscal vear. For
the purposes of this section, net revenue of net user tax receipts shall be the
revenue of receipts remaining after the costs of operation, maintenance and repair
of such public undertaking, improvement or systern and the reguived payments
of the principal of and interest on all revenue bonds fssued therefor have been
made.

(f} General obligation bonds of the State, authorized but unissued, foran
existing public undertaking, bnprovement or system that produces revenues, oF
USEr (8% receipis, or a combination of both, but only if in the fiscal yvear immedi-
ately preceding the authorization, the public undertaking, improvement or sys-
tem preduced a net revenue, net User taxes of a combination of hoth, that was
sufficient to pay into the general fund the full amount of the principal and interest
then due for all general obligation bonds then outstanding for such public under-
taking, Hnprovement or system.

{g} General obligation bonds of the State, authorized but unissued, for an
ing pubhic undertaking, improvement or system that has not been selfosus-
taiming as determuned for the immediately preceding fiscal year, and that pro-
duees Tevenuas, OF USEr 1ax Feceipts, of a combination of both, but only i the rates
ges for the use and services of the undertaking have been, ar the rate of
suck user tax hat been, Increased by Jaw or by the issuing body as authorized by
law, in an amount that is determined will produce sufficient nel revenue or net
user taxes, of any combination thereof, for raimbursement to the genersd fund for
the paymesnt of principal and interest on all general obligation bonds then out-
standing and authorized for such public undertaking, improvement or system.

(hy  General obligation bonds issued by the State {or any political subdivi-
sion, whether issued before or after the ive date of this section, but only for
as long as reimbursement by the political subdivision 10 the State for the payment
of principal and interast on such bonds is required by law; provided that in the
cuse of bomds authorized or issued after the effective date of this amendment, the
consent of the governing body of the political subdivision has first been obtaiped;
and provided further that during the period that such bonds are excluded from
wotal indebtedness of the State, the principal amount then outstanding shafl be
incliuded within the funded debt of such political subdivision.

Determinations of the exclusions from the total indebtedness of the State or
funded debt of any political subdivision provided for in this section shall be made
annually and certified by law or ay prescribed by law. For the purposes of this
section, amounts received from on-street parking may be considered and treated
as revenues of a parking wndertaking,

Nothong i this section shall prevent the refunding of any hond a2 any time,
fAm Const Con 1968 and election Nov 5. 1968]
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THE BUDGETY
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In cach regular session in an evenrnutnbered year, al such time a8 may be
prescribed by law, the governor may submit 1o the legislature a bill to amend any
apprepristion for operating expenditures of the current fiscal Blennium, to be
known as the supplemental appropriations biil, and biils to amend any appropna-
tions for capital expenditures of the current fscal bienniuns, and at the same time
he shall submit a Bill or bills to provide for any added revenues or borrowings
that such smendments may require, In each regular session in an even-nuinbered
vear, Bills may be introduced in the legislature fo amend any appropriation act
or bond suthorization sct of the current fiscal biennium or prior fiscal periods.
s any such session in which the jegislatus iis {0 the governot 4 supplemen-
tal appropriztions Bil, po other appropriation i, except bills recommended by
the governor for immediate passage, of 10 cover the eapenses of the legislature,
shall be passed on final reading until such supplemental appropriztions mil shall
have been transmitted to the governor. [Am Const Con 1968 and election Nov
5, 1968 am 1. 1972, S B No 1947-72 and election Nov 7, 1972}

EXPENDITURE CONTROLS

Section 6. Provision for the control of the rate of expenditures of appro-
priated state monies, and for the reduction of such expenditures under prescribed
conditions, shall be made by faw. [§7, ren Const Con 1968 and ¢lection Nov §,
1368]

AUDITOR

Section 7. The legislature, by a majority vote of cack house In joint session,
shall appoint an auditor who shall serve for a period of efght years and thereafter
usntil a successor shall have been appointed. The legislature, by a two-thizds votg
of the members in joint session, may remove the suditor from office at any fime
for cause. It shall be the duty of the auditor wo conduct post-audits of alt transae-
tions and of =i accounts kept by or for all deparuments, offices and agencies of
the State and its political subdivisions, to certify t0 the accuracy of all financial
statements issued by the respective accounting officers and to report his findings
and recommendations 1o the governor and to the legislature 2t such times zs shal
te prescribed by law. He shall also make such additional reports and conduct
such other investigations as may be directed by the legislature. [88, ren Coast Con
1968 and election Nov §, 1968]

ARTICLE Vi
LOCAL GOVERNMENT
POLITICAL SUBDIVISIONS; CREATION, POWERS

Section 1. Thc legislature shall create counties, and may create other
political subdivisions wi ithin the State, and rm.ide for the government thereofl
Each political subdiviston shall have and exercise such powers as shall be con-
ferred under general laws.

LOCAL SELF-GOVERNMENT; CHARTER

Section 2. Each political subdivision shall have power to frame and adopt
a charter for its own self-government within such Himits and under such proce-
duras as may be prescribed by general law. The preseribed procedures, however,
skall not reguire the approval of a charier by a legislative body.

Charter provisions with respect 10 & pofitical subdivision's exeoutive, legisla
tive and adm,msrrat:»e strpctud o shall be superior 1o statutory
provisios, subject 1o the authority of the legislature 1o enact general laws allocat-

ing and realiocating powers and functions.

A faw may qualify as a general law even though it 15 inspplicable to one or
more :{mm%ef by reason of the provisions of this section. [Am Const Con 1968
and election Nov. §, 1968]

TAXATION AND FINANCE

o much
srh, and

ng the several

Section 3. The taxing power
may ve delegated by

lature shall have the poWer 16 apo
eolizical subdivisions.

BAANDATES; ACCRUED CLAIMS

Section 4 No law shall be passed mandating any political subdivision to
pay any previously accroed clam.
STATE-WIDE LAWS

s the Bower of the legislalure 15 enar

Seetipn 5.

taws of state.wide comoern.

ARTICLE Vil

PUBLIC HEALTH AND WELFARE

PUBLIC HEALTH

Section k. The Staze shall »
public health.

rovide for the protection and promotion of the
CARE CF HANDICAPPED

Seetion 2. The State shall have power to provide for treatment and
rehabilization, as well as domiciliary care, of mentally or phyvsically handicappe
DErSGHS.

PUBLIC ASSISTANCE

Section 3, The State shell have power 10 provide assistance for pemsons ua-

able to meintain & staadard of living compatible with decency and bealth.

SLUM CLEARANCE, REHABILITATION AND
HOUSING

Section 4. The State shall have power 1o provide Tor, or assist in, housing,
shum clearance and the development or rehabilitation of substandard aress, and
the exercise of such power is deemed 1o be for a public use and purpose. [Am HB
54 (1975 znd clection Nov 2, 1976]

PUBLIC SIGHTLIRESS AND GOCD ORUBER

Section 5. The State shall have power 1o conserve and develap its natural
beauty, objects and places of Ristoric or coltural mterest, sightiiness and phyvsical
good order, and for thal purpose private property shall be subject to reasonabie
regulation.

ARTICLE iX

EDUCATIOR

PUBLIC EDUCATION

Section 1. The State shall provide for the establishment, support and con-
trol of a statewide sysiem of public schools free from sectarian contral, a state
university, public libraries and such other educational institutions as may be
deamed desirabie, including physical facilittes therefor. There shall be no segrega-
tion in public educationa] institutions because of race, refigion or ancesiey; nor
shall public funds be appropriated for the support of benefit of any sectarian o1
private educational institution.

BOARD OF EDUCATION

Section 2. There shall be a board of education composed of members who
shall be glected by gualified voters in accordance with law least part of the
membership of the board shall repressnt geographic subd ns of the State.
[Am HB 4 (1963 and election Nov., 3, 1964}

POWER OF THE BOARD OF EDUCATION

Section 3. The board of education shall have power, in accordance with
faw, to formul policy, and 1o exercise controb over the public school system
through 1S executive officer, the superintendent of education, who shall be ap-
pointed by the board and shall serve s seoretary 1o the board. [Am HE 421 (1964}
o Nov, 3, 19647

and electi

URIVERSITY OF HAWAIL

Segtion 4. The Unive

BOARD OF REGENTS; POWERS

Section 5. There shall be a board of regents of the University of Hawar
the members of which shall be nominated and, by and with the advic
of the tenate, appoinied by the governos. Ar least part of the membership of the
baar(ﬁ kha!f z&pfc&cm y_o”f‘znﬁ“sn. subdivi of i}m State. The t‘Gé i ha‘vc
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ARTICEE X

CONSERVATION AND DEVELOPMERT
OF RESQOURCES

RESCURCES; CONSERVATION, DEVELOPMENTY
AND USE

‘vation, development
osi, waler, land,

Section 1. The legisfazure shull promoie the conse
znd sizhization of sgricultural resources, end Dsh, n
pame and other naturel resourees.

NATURAL RESQURCES; MANAGEMENT AND
DiSPOSITION

more executive boards or
resourees owned OF con-
'of 85 may %c 'xuthorézcd

Qectmrz 2, Tiac fegis

slature shall vest in one or

paublic use, o
taced ur he j

SEA FISHERIES

Section 3. Al fisheries in the sea waters of the State not included in any
fish pond or artifictal inciosure shall be free to the public, subject to vested rights
and the right of the State 1o regulate the same.

GENERAL LAWS REQUIRED; EXCEPTIONS

Section 4. The legislative power over the lands owned by or under the con-
trob of the State and s political subdisions shall be exercised only by general
faws, except in respect w transfers 1o or for the use of the Swe, a political
subdivision, or any depariment or agency therech

FARM AND HOME OWNERSHIP

The public tands shall be used for the development of farm and
cordance with proce-

Section 5,
home ewnership on as widespread 2 basis as possible, in
dures ead Hmitations preseribed by law,

ARTICLE X1

HAWABAN HOME LANDS

HAWAHAN HOMES COMMISSION ACT

i canstitution to the contrary sotwithstanding,
1920, enacted by the Congress, 25 the
i herehy
sluvure,

Section 1. Anything in
the Hawaiian H’mm% Cormmission Act,
same has hw af may be amonded prior to the admission of the State,
adopted as a lew of the State, subject to amendment or repeal by the leg
ovided, that, 1f and (o the extent that the United States shall so requére, said

Taw shall be sublect to amendment or repesl only \f»a[ﬁ e oo
Sraies and in
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aid Act may
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COMPACT WITH THE UMITED STATES

The State an o herehy accepl. 23 & compact with
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cluded n (his constitution, in wholc
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Section 2
the Lntizd States. or as condit
States, relating 1o the management and iy

ths requiremant i%ﬁz% Su n | herecol be in
ded that the Act or Acty of Congress ¢
ghd bc u:’mszw of the entent amd nature of wuch compant, condi
isions, a3 the case may be. The Stare and i3 e
e that the spin :
cominuance of the ¥

e do further

Hawstian race sh

AMENDMENT AND REPEAL

Section 3. As a compact with the United States relating o the manage-
ment and disposition of the Hawailan home lands, the Hawsilan Homes Comnis-
sion Act, 1920, a8 amended, shall be adopted as a provision of the Constitution
of fihis] State, as provided in Ssction 7, subsection ) of [the Admission Act],
subject {0 amendment or repeal only with the consent of the United Stares, and
in no other manner. Provided, that (1) sections 202, 213, 219, 220, 222, 224, and
225 and other provisions relaling to adminisiration, and paragraph (2} of section
204, sections 206 and 212, and other provisions relating 1o the powers and duties
of officers other than those charged with the administration of said Act, may be
amended in the constitigion, of in the mauner required Tor State Jegislation, but
the Hawaiian home-loan fund, the Hawaitan home-operating fund, and the Ha-
waiian home-development fund shall not be reduced or impaired by any such
smendment, whether made in the constitution or in (he manner required for State
@3&?20{%. and the encumbrances authorized 1o be placed on Hawaiian Rome
s other than those charged with the administration of said Aer,

shali not be inoreased, except with the consent of the United States; (2) that any

ammdnmm 10 increase the benefits o lessees of Hawailan home lands may be
made 11 the congtitution, or in the manner reqeired for $tate legislation, but the
quaiifications of fessees shall not be changed except with the consent of the United
States; and 3] that al proceeds and income from the “available fands”, as defined
by seid Act, shall be used only in carrying our the provisions of said Act, [Add
73 Stat 4 and clection June 27, 1959}

ARTICLE Xif

QRGANIZATION;
COLLECTIVE BARGAIMING

ERIVATE EMPLOYEES

1ze

Section L Persons in private employment shall have the dght 1o orgs
for the purpose of collective bargsining.

PUBLIC EMPLOYEES

Section 2. Persons in public employment shall have the right to organize
for the purpose of collective bargaining as prescribed by law. [Am Const Con
1968 and clection Nov 5, 1968]

ARTICLE XI

STATE BOUNDARIES, CAPITAL, FLAG

BOUNDARIES

Section 1. The State of Hawail shall consist of all the islands, together with
their appurtenant reefs and territorial waters, incleded in the Terrfiory of Hawaii
on the date of enactment of [the Admission Aet] except the atoll known as
Palmyra Island, together with

x shall Asa}t e deemed to incly
ind (o from mf;r‘ n Island), or Kin

reefs m\d territarial waters, but said

S

way fslands, Johnston Isdand, Sand

an Reef, topether with ther
glection June 27,

7 D waters, [Am 73 Star 4 and
]

CAPITAL
Section 2. Honololy, on the Tedand of Gahu, shall be

State.

STATE FLAG

Seriion 3, flag shall be ihe Hag of the Sute

ARTICLE XV

GENERAL AND MIBCELLANEOUS
PROVISIONS

CIViL SERVICE




EMPLOYEES' RETIREMENT SYSTEM

Section 2,
or any political subdivision thereof's
penefns of which shall not be disr

Membership in any employees’ retirement system of the Siate
hall be a coniractual relationship, the acerued
4 of impatred.

DISQUALIFICATIONS FROM PUBLIC
QFFHCE OR EMPLOYMENT

Section 3, No person shall hold any public office or employment who,
knowingly and intenticnally, does any act ia overthrow, o atlempls 10 over-
throw, or congpires with any person 1o overthrow the governument of this State
or of the United States by force or viclence. [Am Const Con 1968 and clection
Nov §, 1968]

CATH CF OFFICE

Section 4. Al public officers, hefore entering upon the duties of their re-
spective offices, shall take and subseribe 1o the follo m ng oath or affirmation: VI
o solemnty swear {(or affirm) that | will support and defend the Constitution of
the United States, and the Constitution of the State of Hawail, and that [ will
faithiuly dis ge my duties 45 .. 10 ihe best of my ability.” The legisla-
ture muy presoribe furiber caths or affirmations.

CODES OF ETHICS

Section 5. The legisiature and each political subdivision shall adopt & code
of ethics, which shall apply to appointert and elected officers and employees of
the State or the pofitical subdivision, respectively, ncluding members of the
bourds, commissions and oiher badies. TAGd Toast Con 1968 and clection Nov
5, 1968]

INTERGCVERNMENTAL RELATIONS

Kgetion 6, Th
© snd is p
termiories, or their
safety and general weifure, ;znd funds may be appropriated to effes
yion. (8%, ren Const Con 1968 and election Nov 5, 1568]

sions, in matters affecting the public health,
& F

such cospera-

FEDERAL {ANDS

4 be vested with or retain tile (o or an
of Flawail sl aside for the
2 0 set sside immediately prior to the
adnassion of this State, in 2l respects ind to the extent set forth in the act or
resciution providing for the adoisston of this State to the Union. [§6, ren Const
Con 1968 and election Nov §, 1968}

COFPLIANCE WITH TRUST

Sectien 7, The United States sha
hall hold the property in the Territo

interest in or
wse of the United States and semaint

%mpo%ez; upon the

Section 8. Any frust provisions which the Congress
adimission of this State, in respect of (he lands patented 16 the State by the U
Srates or the proceeds & i be complied w

wome therefrom, shall be
sse fegislation. (87, ren Const Com [96% und election Nov 5, 4%8}

nited

ADRINISTRATION OF UNDISPOSED LANDS

116 of ?‘a Act of Congress approved March 18, 19

or powers 10 the 3 Siates, as wedl as those preseribing the
ierma of comditions of the grants of lands or other property ¢ rein made o the
Siate of Hawaii are consented 1o fully by said State and it people. [§8, am 73
Srat 4 and election June 27, 1959 ren Const Con 1958 and clection Nov 5, 1R}
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AL REGHTE

Section 12, All those provisions of the act or resolution admitting this
Staie to the Union, or providing for such admission, which reserve to the United
States judicial nights or powers ave consonted to fully by the %iete and its people;
and those provisions of said act or resolution which preserve for the State fudical
righis and powars are hereby ucs.cpt < and sdopted, and such rights and powers
are hereby assumed, (o be exercised and discharged pursuast to this consttution
and the laws of the State. [§11, ren Const Con 1968 and clection Nov 5, 1968]

TITLES, SUBTITLES, PERSONAL

FRONOUNS; CONSTRUCTION

and subt

Section 13, Tiles
this constiiution,
Whenever any personal pronocun appears In this constiution, it shall be
trued to mean either wex. [vfu 2, ren Const Con 1958 and election Nov 5, [968]

GENERAL POWER

itles shall not be used for purpases of consiruing

T

The enumeration in this constilation of speeified powers shali
ons gpon the power of the State to provide for the

ren Const Con 1965 amnd election Nov 5, 1968]

Section 14.
wot be constraed as lmitetic
neral welfare of the people. [813, ¢

Former §14 renumbered §i5.

PROVISIONS SELF-EXECUTING

Section 15, The provisions of this constitution shall be sellexeculing to
the fallest entent that their respective natures permit, [§14, ren Const Con [968

and cloctios Nov 5, 1968]

ARTICLE XV

REVISION AND AMENDMENT

METHODS OF PROGPOSAL
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Section 1,
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The provisions of this section shall be self-executing, but the legislature shall
make the necessary approp ons and may enact legisiation 1o fa ste their
eperation, [Am Const Con 1968 and election Nov 5, 196§ ]

AMENDMENTS PROPOSED 8Y LEGISLATURE

Section 3. The legislature may propose amendments to the constitution by
zdopting the same, in the manner required for legislation, by 2 two-thirds vote
of each house on final reading at any session, after either o1 both houses shall have
given the governor at lcast ten days written notice of the final form of the
proposed amendment, or, with or withont such notice, by & majority vote of each
house on final reading at each of two suctessive sessions.

Upon such adoption, the proposed amendments shall be entered upon the
journals, with the ayes and noes, and published once in each of four successive
weeks in at least one newspaper of general circulation in each senatonial district
wherein such a newspaper 15 published, within the two months pertod immediate-
ly sreceding the next general election.

At such general election the proposed emendments shall be submitied to the
electorate for approval or refection upon a separate ballot.

The conditions of and requirements for ratification of such proposed amend-
ments shall be the same as provided in Section 2 of this article for ratification at
& general election.

VETOQ

Section 4. No proposal for amendment of the constitution adopied In ei-
ther manner provided by this article shall be subject to veto by the governor,

CONFLICTING REVISIONS OR AMENDMENTS

Section 5. If & revision or amendment proposed by a constitutional con-
vention s In conflict with a revision or amendment proposed by the legislature
and both are submitted 1o the electorate at the same election and both are
approved, then the revision or amendmeni proposed by the convention shall
prevail. If conflicting revisions or amendments zre proposed by the same body
and are subrmitied to the electorate at the same election and both are approved,
then the revision or amendment receiving the highest number of votes shall
prevail, [Add Const Con 1968 and efection Nov 5, 1968]

ARTICLE X!
SCHREDULE

DISTRICTING AND APPORTIONMENT

Section 1, [Omitted as obsolete. For current districts and apportonment,
see note appended to HRS Chapter 25]

1968 SENATORIAL ELECTIONS

Seetion 2. Senators elected in the 1968 general election shail serve for two-
vear terms. [Add Const Con 1968 and eleciion Nov 5, 1968}

Former §2 repumbered §10.

TWENTY-SIXTH SENATOR, ALLOCATED TO KAUAI

Section 3, Effective for the first general election foflowing ratification of
the wwellth parsgraph of Section 4 of Article [T and unitil the next reapportion-
mient, one senator shall be sdded to the twenty-five members of the wenate as
provided and with the effect ser ot in the twelfth paragraph of Section 4 of
Article T1T and such senator shall be allocated 1o the basic isfand unit of Kaual
fadd Congy Con 1968 and eleciion Nov 5, 1968]

EFFECHIVE DATE FOR APPORTIONMENT AND
DISTRICTING

ihers 19
s shall become

and represent
i Seciions 1A and 1B ol thizar
Howing ratification of the amendment to
[Add Const Con

The senat

foort

Section 4.
be sleoted from each as sat
effe for the first general elestion
Section I of Article 1 and of Sections 14 and {B of this article.
{968 and on Nov %, 1968]

Forger §4 defeted.

REAPFORTIGNMENT COMMISSION; ACTIVATION

]
3
]

CONFLICTS BETWEEN APPORTIONMENT
PROVIZIONS

Section 6. Sections 2 and 4 of Article 11} and Sections 1A, 2, 3, 4 and §
of Aricle XVI, a8 amended and added by the constitutional conveniion of 1968,
upon ratification, shail supersede Senate Bill No. 1307 of the Regular Session of
1967 even if the latter shall also be ratified. If less than all of the abave sections
arg ratified, then these ratified shall st.persede Senate Bill No. 1102 to the extent
they are in conflict therewith, even if the latter should be ratified. [Adg Const
Con 1968 and election Nov §, 1968]

SALARIES OF LEGISLATORS

Section 7, Until otherwise provided by law in accordance with Section 10
of Article I, the salary of cach member of the legislature shall be twealve
thousand dofiars a year. [§17, ren and am Const Con 1968 and electionNov §,
1968}

START OF BIENRIAL BUDGETING AND
APPROPRIATIONS

Section &, :&mlhmg in this comstiution to the contrary nois ithatanding,
the prwzsm’ls relating to biennial budgeting and appropriations in Aricle ¥1
shall take effect for the bieantal period beginning Fuly |, 1971 [Add Const Con
1968 and clection Nov 5, 1968]

EFFECTIVE DATE ARD APPLICATION OF
ARTICLE Vi, SECTION 2

Section §. The amendmients to Section 2 of Articie VII shall take effect
on the first day of Janvary after three full calendar years have elapsed following
iheir ratification. When the amendments take effect, Article Vi shall apply 1o
all county charters, whether adopied before or afier the admission of Hawail into
the Union as a state. [AGd Corm Con 1968 wnd clection Nov. 5, 1968}

CONTINUHTY OF LAWS

Section 10, All faws in force at the time amendments to this constitution
take effect that are not inconsistent with the constitution as 1} remain
in foroe, mulatis mutzndis, until they expire by their own lmmtions of are
amended or repealed by the lepisl

Exeept as otherwise provided by amendrents 1o this censtitution, afl exist-
ing wris, actions, suits, proceedings, civil or eriminal liabilities, prosecutions,
Judgments, sentences, orders, decrees, appeals, canses of action, contracs, elaims,
demands, titles and rights shall continue unaffected notwithstanding the tzking
effect of the amendments and may be mainiained, enforced or prosecured, as the
case may be, before the appropriate or corresponding tribunals or agencies of or
under the State or of the United States, in all respects as fully as could have been
done prior to the taking effect of the amendments. [§2, ren and am Const Con
1968 and election Nov §, 1968]

DEBTS

Section §1, The debts and Habifities of the Territory shall be assumed and
paid by the State, and all debts owad 1o the Terriiory shall be coliecied by the
State. {83, ren Congt Con 1968 and election Nov 5, 1968]
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