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Article X 
CONSERVATION AND DEVELOPMENT 

OF RESOURCES 

RESOURCES; CONSERVATION, DEVELOPMENT 
AND USE 

Section 1. The legislature shall promote the conservation. development 
and utilization of agricultural resources, and fish, mineral, forest, water, land, 
game and other natural resources. 

NATURAL RESOURCES; MANAGEMENT 
DISPOSITION 

AND 

Section 2. The legislature shall vest in one or more executive boards or 
commissions powers for the management of natural resources owned or con- 
trolled by the State, and such powers of disposition thereof as may be authorized 
by law; but land set aside for public use, other than for a reserve for conservation 

purposes, need not be placed under the jurisdiction of such a board or commis- 
sion. 

The mandatory provisions of this section shall not apply to the natural 
resources owned by or under the control of a poiitical subdivision or a department 
or agency thereof. 

SEA FISHERIES 

Section 3. All fisheries in the sea waters of the State not included in any 
fish pond or artificial inclosure shall be free to the public, subject to vested rights 
and the right of the State to regulate the same. 

GENERAL LAWS REQUIRED; EXCEPTIONS 

Section 4. The legislative power over the lands owned by or under the con- 
trol of the State and its political subdivisions shall be exercised only by general 
laws, except in respect to transfers to or for the use of the State, a politicai 
subdivision, or any department or agency thereof. 

FARM AND HOME OWNERSHIP 

Section 5. The public lands shall be used for the development of farm and 
home ownership on as widespread a basis as possible, in accordance with proce- 
dures and limitarions prescribed by law. 



Article XI 
HAWAIIAN HOME LANDS 

HAWAIIAN HOMES COMMISSION ACT 

Section 1. Anything in this constitution to the contrary notwithstanding, 
the Hawaiian Homes Commission Act, 1920, enacted by the Congress, as the 
same has been or may be amended prior to the admission of the State, is hereby 
adopted as a law of the State, subject to amendment or repeal by the legislature, 
provided, that, if and to the extent that the United States shall so require, said 
law shall be subject to amendment or repeal only with the consent of the United 
States and in no other manner, provided, further, that, if the United States shall 
have been provided or shall provide that particular provisions or types of provi- 
sions of said Act may be amended in the manner required for ordinary state 
legislation, such provisions or types of provisions may be so amended. The 
proceeds and income from Hawaiian home lands shall be used only in accordance 
with the terms of said Act, and the  legislature may, from time to time, make 
additional sums available for the purposes of said Act by appropriating the same 
in the manner provided by law. 

COMPACT WITH THE UNITED STATES 

Section 2. The State and its people do hereby accept, as a compact with 
the United States, or as conditions or trust provisions imposed by the United 
States, relating to the management and disposition of the Hawaiian home lands, 
the requirement that Section 1 hereof be included in this constitution, in whole 
or in pan, it being intended that the Act or Acts of Congress pertaining thereto 
shall be definitive of the extent and nature of such compact, conditions or tmst 
provisions, as the case may be. The State and its peapie do further agree and 
declare that the spirit of the Hawaiian Homes Commission Act looking to the 
continuance of the Hawaiian homes projects for the further rehabilitation of the 
Hawaiian race shall be faithfully carried out. 

AMENDMENT AND REPEAL 

Section 3. As a compact with the United States relating to the manage- 
ment and disposition of the Hawaiian home lands, the Hawaiian Homes Commis- 
sion Act, 1920, as amended, shall be adopted as a provision of the Constitution 
of [this] State, as provided in Section 7, subsection (b) of [the Admission Act], 
subject to amendment or repeal only with the consent of the United States, and 
in no other manner. Provided, that (I) sections 202, 213, 219, 220, 222, 224, and 
225 and other provisions relating to administration, and paragraph (2) of section 
204, sections 206 and 212, and other provisions relating to the powers and duties 
of officers other than those charged with the administration of said Act, may be 
amended in the constitution, or in the manner required for State legislation, but 



the Hawaiian home-loan fund, the Hawaiian home-operating fund, and the Ha- 
waiian home-development fund shall not be reduced or impaired by any such 
amendment, whether made in the constitution or in the manner required for State 
legislation, and the encumbrances authorized to be placed on Hawaiian home 
lands by officers other than those charged with the administration of said Act, 
shall not be increased, except with the consent of the United States; (2) that any 
amendment to increase the benefits to lessees of Hawaiian home lands may be 
made in the constitution, or in the manner required for State legislation, but the 
qualifications of lessees shall not be changed except with the consent of the United 
States; and (3) that all proceeds and income from the "available lands", as defined 
by said Act, shall be used only in carrying out the provisions of said Act. [Add 
73 Stat 4 and election June 27, 19591 





PART ONE 

Article X: 
Conservation and Development of Resources 





Chapter 1 
INTRODUCTION 

They were beautiful . . . .  Their wooded mountains were a joy. 
Their cool waterfalls, existing in the thousands, were spectacular. 
Their cliffs, where the restless ocean had eroded away the edges of 
great mountains, dropped thousands of feet clear into the sea, and 
birds nested on the vertical stones. Rivers were fruitful. The 
shores of the islands were white and waves that washed them were 
crystal-blue .... How beautiful these islands were! 

James Michener 
Hawaii, p. 14 

In the face of abundance, there is little incentive for prudence. But 

inevitably, when demand approaches supply, there is 2 sober reevaluation. 

Management of that supply, and control of the demand, become crucial. Hawaii 

is just beginning to face the dangers of a growth rate that may soon overtake 

the capacity of limited resources. The competition for water, land, open space, 

minerals, the fruits of the ocean. . .delivers the ultimatum : manage it wisely or 

lose it .  

The task of management does not enjoy the luxury of conveniently isolated 

resources, each confined to its own area; each a self-contained "problem". 

Instead, freshwater falls on Hawaii's mountains, is trapped in dikes, slowly 

begins to percolate downward into a common water table, or flows along the 

surface, down through the entire watershed, into the sea. If the terrain is rich 

and forested, much is absorbed into the land. But if the land is graded and 

paved with asphalt, it flows with relentless determination, carrying with it 

valuable soil and polluting waste. If the water table is excessively bled of its 

treasure, freshwater supplies are threatened. If the mountainous dikes are too 

often penetrated with highways, they will hold less, and we will drink less. TO 

manage this system is to manage the whole system. 

A major concern is the shoreline. It is the sensitive buffer between 

terrestrial (land based) and marine (ocean based) ecosystems. It is the apple 

of the tourist's eye, the source of endless recreational opportunities, a place to 
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be seen from the lanai, the most accessible supply of sand, the scene of tidal 

waves and floods. Failure to manage the shoreline is a threat to our economy, 

our life-styles, our ocean, and Hawaii's celebrated beauty. So intimately is the 

shoreline tied to all facets of island life that many have argued for a "coastal 

zone" that includes every watershed, every piece of land, every drop of our 

territorial waters. 

Recent examples of resources needing management are precious coral in 

the Molokai channel, polluted near-shore waters like Kaneohe Bay, dwindling 

agricultural lands, freshwater resources, geothermal steam on the island of 

Hawaii, sensitive and pristine conservation lands, and numerous species of 

marine life that supply both food and recreation. 

At the same rime, unemployment in the construction industry is 

unacceptably high. Our population is growing, demanding more houses, more 

roads, more utilities, more water, more land, more space, and more jobs. 

Decision makers are caughr. between accommodating this growth, with all the 

dangers inherent in an overcrowded future, or attempting to control i t ,  with the 

inequities and loss of freedom inevitable when controls are first established. At 

first glance, it might seem that positions are irreconciliably polarized: 

developers vs .  environmentalists, those for progress versus those for 

obstruction. Yet the real tradeoffs appear to be between the immediate, short- 

term requirements versus the long-term future of Hawaii. Wise management is 

not a luxury absurdly thrust upon us by an elite. It is a necessity. If sound 

planning is absent, so will be the future jobs, the future housing projects, the 

future energy, the future reasons for living in Hawaii. 

The challenge is to select the most appropriate management system. Many 

would argue that a state constitution is no place for this kind of detaii. Others 

might reply that lacking iegislative or  administrative initiative, it is as good a 

place as any. Beyond the nature of any management system are the lingering 

questions for the 1978 Constitutional Convention. What should be done in 

Hawaii's Constitution? Would a detailed constitutional approach destroy the 

needed flexibility to cope with the challenges of growth? Should not the 

legislature be the proper arena to sort out our management needs? 
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This study cannot answer those questions. What it does is to present 

what other states have done at the constitutional level. A primary emphasis is a 

comparison between Hawaii's Constitution and that of a dozen or so more detailed 

and comprehensive approaches. Each section of Hawaii's Article X is examined 

for what it does, what attempts were made in 1968 to change i t ,  comparisons with 

other state constitutions, and possible alternatives. Those alternatives that 

represent the most timely issues for Hawaii are more thoroughly explored for 

their pros and cons, such as a centralized management system, the right to sue 

for environmental grievances, ownership of resources, and constitutional 

zoning. Following chapter 4 ,  there is a brief summary of the constitutional 

alternatives discussed in this study. 

A s  a general introduction to Article X and the Hawaii constitutional issues 

involved, this study is not intended as a major source of information to support 

one view or another. I t  is intended to provide a starting point, a basic 

orientation to the present situation and the potential alternatives. 



Chapter 2 
SCOPE OF HAWAII'S CONSTITUTION 

Hawaii's Constitution is fairly brief in its treatment of natural resources. 

Article X is limited to 5 sections: 

(1) A general policy statement mandating the legislature to 
promote the conservation, development, and utilization of 
natural resources .I 

(2)  Authority to create one or more boards to manage these 
resources. 2 

(3)  Recognition of public fishing rights, subject to certain vested 
rights. 3 

(4) A provision intended to prevent the alienation of public 
lands, except in most instances by general law .4 

(5) A general statement urging the use of public lands for farm 
and home ownership. 5 

Before beginning a detailed examination of these sections, it may be useful to 

compare the scope of our constitutional provisions concerning natural resources 

with what other states have done. This will suggest a framework for 

evaluation. 

Most state constitutions do not devote an entire article to natural 

resources, although about half do deal with the subject explicitly. Sometimes 

the authority to manage resources is mentioned in sections that enumerate the 

powers of the legislature or the executive branch. 6 

Of those state constitutions that include special articles for natural 

resources, about a dozen contain sections that are significantly more 

comprehensive than our own. It is from these extensive approaches that we can 

appreciate what is possible under a constitution, and how Hawaii compares with 

the other states. 
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General Scope 

Alaska h a s  18 sections u n d e r  its Article VIII ,  na tu ra l  r e sources ,  ranging 

from statements  on common u s e ,  t h e  application of t h e  principle of sustained 

yield in management programs,  public domain, leases ,  sales a n d  g r a n t s ,  mineral 

r i g h t s ,  water  r i g h t s ,  access to navigable wa te r s ,  a n d  public notice. Although 

e v e r y  section is not  necessarily a thorough treatment  of a part icular  subjec t ,  

Alaska's Constitution probably r ep resen t s  one of the  most comprehensive 

examples of na tu ra l  resources  policy a t  t h e  constitutional level.  Louisiana, 

Missouri, Oklahoma, New York, a n d  Massachuset ts  also have  na tu ra l  resources  

provisions significantly more detailed than  Hawaii's. 8 

General policy s tatements  often incorporate many constitutional 

guidel ines,  covering a wide r a n g e  of topics.  Hawaii's Article X ,  section 1, 

s t a t e s  : 

The l e g i s l a t u r e  s h a l l  promote the  conservat ion,  development and 
u t i l i z a t i o n  of a g r i c u l t u r a l  resources,  and f i s h ,  mineral,  f o r e s t ,  
water ,  land ,  game and o ther  na tu ra l  resources.  

B y  con t ra s t ,  New York's genera l  policy provision r eads  a s  follows: 9 

The pol icy  of the  s t a t e  s h a l l  be t o  conserve and p ro tec t  i t s  
na tu ra l  resources and scenic  beauty and encourage the  development 
and improvement of i t s  a g r i c u l t u r a l  lands f o r  the  production of food 
and o ther  a g r i c u l t u r a l  products .  The l e g i s l a t u r e ,  i n  implementing 
t h i s  po l i cy ,  s h a l l  include adequate provis ion  f o r  the  abatement of 
a i r  and water p o l l u t i o n  and of excessive and unnecessary noise ,  t he  
p ro tec t ion  of a g r i c u l t u r a l  lands,  wetlands and shore l ines ,  and the  
development and regula t ion  of water resources.  The l e g i s l a t u r e  
s h a l l  f u r t h e r  provide f o r  the  a c q u i s i t i o n  of lands and waters ,  
including improvements thereon and any improvements the re in ,  outs ide  
the  f o r e s t  reserve count ies ,  and the  dedica t ion  of p roper t i e s  so 
acquired o r  now owned, which because of t h e i r  na tu ra l  beauty, 
wilderness cha rac te r ,  o r  geologica l ,  ecologica l  o r  h i s t o r i c  
s ign i f i cance ,  s h a l l  be preserved and administered f o r  the  use and 
enjoyment of the  people. Proper t ies  so dedicated s h a l l  c o n s t i t u t e  
the  s t a t e  na ture  and h i s t o r i c  preserve and they s h a l l  not be taken o r  
otherwise disposed of except by law enacted by two successive regular  
sess ions  of the  l e g i s l a t u r e .  
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There are, in the above paragraph, a great number of explicit statements of 

policy. They represent a more detailed approach than that of Hawaii, but are 

not necessarily "better" or  more effective. They are, however, a stronger 

constitutional mandate for the management of resources. 

Further Comparisons 

Water rights are not mentioned explicitly in Hawaii's Constitution. Idaho, 

by contrast, has a separate article with 8 sections dealing with this topic. I t  

could be argued that Idaho's treatment of water rights is more thorough than 

most states' treatment of natural resources as a whole! Idaho's provisions 

concern the following: public ownership and use of water, the right to collect 

rates, priorities for the use of natural streams, dedication of water rights, the 

legislature's role in water disputes, the establishment of maximum rates, and the 

establishment of a state water resource agency that is mandated to create a state 

water plan. 10 

Wyoming creates a state authority, as well as special geographical 

divisions for management. Idaho, Montana, New Mexico, South Dakota, and 

Wyoming all attempt to deal with the ownership and control of this resource. A 

few constitutions provide guidelines in case of conflicting uses. 11 

The establishment of institutions, with specific guidelines as to their 

membership and duties, is not uncommon. Hawaii's Constitution gives the 

legislature power to create "one or more boards or  commissions".12 Arkansas 

establishes a commission, names it ,  specifies the number of members and how 

they will be appointed, details an initial appointment process to ensure 

staggered terms, limits the terms, prohibits compensation except for expenses, 

provides for how a member might be removed and how a member can appeal, and 

details the powers and duties.13 By contrast, Hawaii leaves these details to the 

legislature. 

The dedication of agricultural, open space, scenic, or other lands for tax 

purposes is not mentioned in Hawaii's Constitution, the implication being that 
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the legislature has this power.14 Several states, such as California and Ohio, 

have felt the need to guarantee the right of the legislature to dedicate lands and 

tax them accordingly. 15 

Mineral rights, which in some states are crucial to their economies, are 

reflected in their constitutions. Alaska has extensive provisions as to the 

rights of discovery and appropriation, as well as the issuance of permits and 

leases.16 Hawaii covers this possibility with a general mandate for legislative 

utilization, conservation, and development of resources .I7 Mineral deposits on 

land do not appear significant in Hawaii, except for geothermal resources which 

have been defined by the legislature as a mineral resource.18 There may be 

reason to address the idea of ownership and control of those minerals dissolved 

in the ocean and on the ocean floor. 

A number of states give special attention to specific resources. For 

example, Mississippi has an entire article devoted to levees, including 

provisions for a levee system, levee districts, a board of levee commissioners, 

boundaries of levees, levee taxes, and the property between levees and the 

Mississippi River. 19 

California's Article X V ,  entitled harbor frontages, asserts the right of 

eminent domain, guarantees public access to navigable waters, and prohibits the 
20 sale of tidelands. Louisiana goes so far as to claim royalties and revenues 

from all minerals located beyond the seaward boundary.21 Others, such as 

Florida, also claim rights in sensitive shoreline areas. 22 Hawaii's ocean, coral 

reefs, various bays, and other special resources could be dealt with in similar 

constitutional detail, although the need for such treatment may be debatable 

A number of constitutions -hclude provisions for other kinds of resources, 

such as Montana's Article i X .  section 4:  

The legislature shall provide for the identification, acquisition, 
restoration, enhancement, preservation, and administration of 
scenic, historic, archeologic, scientific, cultural, and 
recreational areas, sites, records, and objects, and for the use and 
enjoyment by the people. 
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Hawaii's Article VIII, section 5, while not as broad, does concern itself with 

beauty, history, and culture. 

Finally, a controversial provision that few constitutions include is the 

fundamental right to a healthful environment and the subsequent right to sue 

for that purpose. The Illinois Constitution, Article XI,  section 2 ,  declares: 

Each person has t h e  r i g h t  t o  a  h e a l t h f u l  environment. Each 
person may enforce t h i s  r i g h t  a g a i n s t  any p a r t y ,  governmental o r  
p r i v a t e ,  through appropr ia te  l e g a l  proceedings sub jec t  t o  reasonable 
l i m i t a t i o n  and r egu la t ion  a s  t h e  General Assembly may provide by law. 

In some ways, the inclusion of the right to sue for environmental grievances 

could be the only opportunity for a private citizen or group of citizens to 

ensure the Laplementation of general, constitutional policy statements. 

In terms of its general policy statement, water rights, provisions for 

institutions, dedication of lands, mineral rights, attention to favored resources, 

cultural resources, or the right to sue, Hawaii has left the details to the legis- 

lative branch. Our constitutional provisions are neither as comprehensive nor 

as specific as that of many others. 



Chapter 3 
ANALYSIS OF HAWAII'S CONSTITUTIONAL PROVISIONS 

ON THE CONSERVATION AND DEVELOPMENT 
OF RESOURCES 

PART I, RESOURCES: CONSERVATION, DEVELOPMENT, AND USE 

The legislature shall promote the conservation, development and 
utilization of agricultural resources, and fish, mineral, forest, 
water, land, game and other natural resources. 

"The legislature shall promote ..." 

This general policy statement accomplishes several things. Its opening 

language : 

(I) Recognizes state authority; 

(2)  Explicitly delegates that responsibility to the legislature; and 

(3 )  Implies an active role. The legislature has more than power-- 
it is required to promote the ena~e ra t ed  items. 

It should be noted that under this provision state agencies or subdivisions of 

the state are not included, although the legislature clearly has the authority, if 

it wishes, to require them to comply with programs or laws designed to 

implement this policy. It is only the legislature, however, that has the 

constitutional duty to promote the conservation. development, and utilization of 

resources. The executive branch and citizenry are excluded from that duty. 

Legislative responsibility for general policy is extremely popular in state 

constitutions. Placing the responsibility in the legislature, without getting 

involved in which agency should best impiement a particular policy, provides 

greater flexibility. 

A broader mandate, such as "[ t lhe policy of the state shall b e . .  .!',l o r  
3 .  

even, : '[tlhe public policy of the state and the duty of each person. . . "- :s 
useful if the people believe that the public policy in question is so hpor tant  and 

relevant to every aspect of social; economic, and governmental activity that  i t  
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should be universally applied. To the extent that a constitutional provision 

provides general guidance to the executive branch and the public, the broader 

statement could encourage the executive branch of government and the general 

public to be more mindful of their role in the management of natural resources. 

On the other hand, promoting the conservation, development, and utilization of 

natural resources is quite general, and carries few concrete duties. Therefore, 

if section 1 remains general and nonspecific, it may be sufficient coupled with 

action by the legislature which makes the public and the executive branch 

responsible. 

"Conservation, development and utilization" 

This exact phrase is found in at least 2 other state con~ t i t u t i ons .~  In the 

!950ts, when Haxwaii needed a flexible constitutional statement on natural 

resources, broad terminology was more than adequate. Ambiguity has its 

advantages, because society's needs change, public policies evolve, and it is 

often wise to have the constitutional flexibility necessary to adjust. Our 

present language provides the justification for almost any legislative action, 

except for the purposeless destruction of a resource. Since "land" is listed as a 

r e s ~ u r c e , ~  nearly every "development:' or "utilization" of that land is consistent 

with our constitution. 

Difficulty arises, however, when trying to apply notions of conservation, 

development, and utilization to the same resources, in the same place at the 

same time, as there is no constitutional guidance.5 It may be argued that 

clarification is needed. Generally, guidance is most lacking in the prevention of 

changes in the environment. In recent years, in the wake of a building boom 

and increased pressures on our natural resources, there has been a growing 

need for better management, and clearer policies to guide i t .  When the notion 

of conservation includes i i i t s ,  preservation, and restrictions imposed on the 

use and development of resources, there is an inevitable tension between 

management and property rights. Since economic freedom and private 

ownership are hallmarks of American life, a conscious, explicit policy is often 

required to limit activity. In many ways, the ability to manage is the ability to 

impose limits. That which permits action can be general, but that which seeks 
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to control or restraiii must be specific. Without specificity, implementation and 

enforcement are  almost impossible. For these reasons, the meaning of 

"conservation", the most potentially restrictive concept in section 1, may 

require clarification. Conservation, as  it is used in Hawaii's system of 

management, will be discussed later.  

"agricultural resources, and f i s h ,  mineral, fores t ,  water, land, 
game and other natural resources .I! 

This language : 

(1) Asserts the authority of the state over resources, both public 
and privately owned. No distinction is made. While this does 
not establish state ownership, it  does tend to limit the powers 
of private oa-ncrs to completely control resources ; 

(2) Includes most natural resources, especially land; 

( 3 )  Does not spell out the difference between agricultural 
resources and those named; 

(4) Does not clarify state responsibility in regards to ocean water 
or the ocean floor. 

One might assume that "other natural resources" includes all resources not 

mentioned. That is one interpretation. Another might be that the omission of 

the word "all" before the word "other" implies that there may be some resources 

the state has no authority over .  Under either view, it would be up to the 

courts to decide if a state law concerning an unmentioned natural resource was 

appropriate. 

This phrase also fails to provide any guidelines for the establishment of 

priorities. Such priorities might clarify the ambiguity discussed regarding 

conservation: use,  and der-eiopment of resources. I t  should be nored that at  

leas: in the case of water r ights ,  Alaska, CaMofornia, Idaho, Kew Mexico, and 

Wyoming all set  constitutional priorities for the use of that resource.' Idaho, 

for instance, gives first  priority to residential water consumption over others,  

then agriculture over manufacturing, although in certain mining districts mining - 
'1 is preferred over agricultural or manufacturing uses 
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While a listing of priorities could limit flexibility, such a listing recognizes 

that the basic conflict between the use of land and the use of water could 

seriously compromise other constitutional policies. The most obvious example is 

the promotion of agriculture as opposed to other uses. 

Since agriculture is specifically mentioned in Hawaii's Article X ,  section 1, 

it could be inferred that this is a kind of priority. Yet there is no concrete 

guarantee that in the competition over natural resources agriculture stands 

first .  If it is the intent to establish agricultural uses as taking precedence over 

others, section 1 is insufficient. As the competition for land and water 

intensifies, no particular use will have a constitutional priority. 

Section 1, as mentioned above, does not clearly define terms such as 

"water" or '!mineralv. Both mineral rights and water rights have their own ser 

of rules, their own body of case law governing ownership and use. In the 

management of geothermal steam, which shares characteristics with both water 

and minerals, classification is of paramount importance. In 1974, the state 

declared this resource to be a mineral, and thus subject to property rights 

belonging to the owner of the land surface under which they are located. 8 

Whether or  not the courts uphold the state's classification, Hawaii's Constitution 

offers no guidance. For a further discussion of this problem, see chapter 4 of 

this study. 

Once again, it should be noted that many of the problems associated with 

the broad policies of Article X ,  section 1, were unforeseen in 1950, when the 

Constitution was written. The needs of Hawaii then were quite different from 

the challenges of the 1970's. Caution and flexibility were imperative in the 

promulgation of a new and untested state constitution. The rapid growth on 

Oahu during the 1560's and the subsequent environmental movement were 

unforeseen. Agriculture was still unthreatened. It may be argued that the 

ambiguity and generality of Hawaiits Constitution has served Hawaii well during 

the past 27 years. It could also be argued that adjustments are required to 

meet the need for guidance in the management of resources in the 1570's and 

1980:s. 
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1968 Convention Proposals 

There were relatively few attempts in 1968 to alter section 1, and none of 

them were reported out of committee for consideration on the floor of the 

convention. Those that were proposed, however, do reveal a growing 

awareness of the pressures on natural resources. Proposals included the 

following ideas : 

(1) The legislature shall further provide for the acquisition of 
lands and waters. 9 

(2 )  The lands of the State, now owned or hereafter acquired, 
constituting conservation districts as now fixed by law, shall 
be kept forever wild, except as the legislature may otherwise 
provide . l o  

(3 )  All rights, title, or  interest in or to minerals in, on or under 
lands owned or purchased in fee shall be reserved to the 
owner or purchaser. 11 

(4) Deletion of Article VIII,  section 5, and incorporation of its 
language into Article X ,  section 1.12 

(5) The abatement of air and water pollution.13 

(6) The freedom from unnecessary and excessive noise. 14 

(7)  The protection of agricultural lands, forest, mountain 
highlands, shorelines, and water resources. 15 

(8) The legislature may, by law, define open space lands and 
natural scenic resources and provide for the use thereof 
solely for recreational and esthetic purposes .l6 

(9) Promotion of the development and use of resources to produce 
food and fibre for the people of the state.1' 

(10) The establishment of state parks. 18 

Except for the assertion of private ownership of minerals in number 3 ,  

most proposals would have expanded the involvement of the state into explicitly 

stated areas, such as pollution control, establishment of forever wild districts, 

and the acquisition of lands. These appear to be possible under existing 

language, and their addition would only emphasize public policy. Number 9 

significantly narrows the constitutional mandate by stating a specific purpose, 
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the production of food and fiber. This might represent a more prominent status 

for some forms of agriculture, but could limit legislative authority for other 

purposes. The 1968 Constitutional Convention rejected all proposals because 

they were deemed possible under existing legislative authority. 

PART 11. HISTORY, CULTURE, BEAUTY, AND HEALTH 

Article VIII , section 5 ,  of Hawaii's Constitution, entitled "public 

sightliness and good order", reads : 

The S t a t e  s h a l l  have t h e  power t o  conserve and develop i t s  
na tu ra l  beauty,  ob jec t s  and p laces  of h i s t o r i c  o r  c u l t u r a l  i n t e r e s t ,  
s i g h t l i n e s s  and phys ica l  good o rde r ,  and f o r  t h a t  purpose p r i v a t e  
proper ty  s h a l l  be sub jec t  t o  reasonable r egu la t ion .  

Other states have included history, culture, beauty, recreation, and 

health in constitutional sections that also deal with natural resources. In 

generai, these have been considered part of the environment and are recognized 

as legitimate constitutional concerns. 

Among those with provisions similar to Hawaii are Alaska, California, 

Indiana, Massachusetts, Montana. New Mexico, New York, and Virginia. 

Several provide for the purchase of lands for these purposes. Indiana 

enumerates various historic sites that are not to be sold or leased, and mandates 

the ':permanent enclosure and preservation of the Tippecanoe Battle Groundt'. 

New Mexico states: "The protection of the state's beautiful and healthful 

environment is hereby declared to be of fundamental importance to the public 

interest, health, safety and general welfare. ,,19 

The fusion of health, beauty, culture, history, and environment has 

significant implications. We are no longer operating under a narrow view of 

public safety, or a general right to a healthful environment, such as clean air 

and water. Increasingly, humanity creates environment, as well as dwells in i t .  

Places become "resources" because of what people have built or done there. 
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A s  the meaning of "environment:' takes on greater social implication, and 

as the increase in population requires greater sensitivity, personal freedoms to 

utilize property and resources may decrease. This is because certain 

resources, such as water and air,  can carry one person's "pollution" to a 

neighbor, and pollution is not only defined as what we breathe or drink, but 

also what we see and hear. 

Not only do we have the right to "use" a beach, as in sunbathing, we also 

have the right to see it from a distance. This "right to see", however, is still 

in its formative stages. Few projects are totally rejected because they block 

someone's view, or because they themselves are thought to be unsightly. They 

are, however, increasingly being forced to modify their designs, to accommodate 

the growing public demand to view its resources. Waikiki's special design 

district ordinance seeks to "encourage deveiopments that would improve and 

complement.. .visual aspects of the urban environment". and to provide 

"additional properly distributed open spaces and vistas". 20 A recent 

application of this ordinance was the insistence of the Honoluiu City Council that 

a new commercial building in Waikiki accommodate the public's desire to view the 

garden of the Royal Hawaiian Hotel from the street. The new building was a 

potential threat to the right to see a resource, the Royal H a ~ a i i a n . ~ '  That this 

"resource" was man-made rather than "natural" speaks for the growing role of 

cultural and historic considerations. Other proof of the importance of visual 

appreciation is in Hawali's law regulating billboards. The courts have 

supported such statutes, and ruled that they are "a proper community 

objective, attainable through the use of the police power". 22 

Several states have constitutional protection for the freedom from 

"excessive and unnecessary noise". In the case of Massachusetts, this is stated 

in the form of a right: 23 

The peop le  s h a l l  have t h e  r i g h t  t o  c l e a n  a i r ,  and w a t e r ,  freedom from 
e x c e s s i v e  and unnecessa ry  n o i s e ,  and t h e  n a t u r a l ,  s c e n i c ,  h i s t o r i c ,  
and e s t h e t i c  q u a l i t i e s  o f  t h e i r  environment ;  and t h e  p r o t e c t i o n  o f  
t h e  peop le  i n  t h e i r  r i g h t  t o  t h e  c o n s e r v a t i o n ,  development and 
u t i l i z a t i o n  of  t h e  a g r i c u l t u r a l ,  m i n e r a l ,  f o r e s t ,  w a t e r ,  a i r  and 
o t h e r  n a t u r a l  r e s o u r c e s  i s  hereby d e c l a r e d  t o  be  a p u b l i c  purpose .  
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Interest is growing both in associating environment with fundamental rights and 

in regard to noise. The 1968 Constitutional Convention produced 2 proposals 

concerning noise,24 using the same "unnecessary and excessive" language as 

that of Massachusetts. Since the ability to legislate is broad, these proposals 

were considered unnecessary by the convention. 

Because of the increasing interest in historic, cultural, scenic and 

environmental rights, the convention may want to consider one or more of the 

following: 

(1) Including these concerns in Article I ,  our Bill of Rights; 

(2) Expanding Article VIII, section 5; 

(3 )  Incorporating Article VIII, section 5, into Article X ;  and 

(4) Expanding Article X .  

For further discussion, see the Hawaii Constitutional Convention Studies 

1978, Article VIII: Public Health and Welfare. ---- 

PART 111. NATURAL RESOURCES: MANAGEMENT 
AND DISPOSITION 

A controversial aspect of any policy often is who will interpret, 

coordinate, and implement the policy. It is a question of efficiency, public 

participation, and the ability to enforce. Our present system is a mixture of 

county and state involvement. At both levels there are a network of agencies 

and boards. In part, endorsement or rejection of the existing constitutional 

language depends on whether or not one is satisfied with the current 

management of natural resources. It also depends on the kinds of tradeoffs one 

is willing to make for coordination, efficiency, and accountability. 

Management involves the day-to-day administration, paper shuffling, 

physical maintenance, etc. , of natural resources. It includes the amount and 

reliability of funding for staff and operational expenses, the adequacy of data, 

the ability to enforce laws, and a set of criteria f u r  the granting of permits. 
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In a broader sense, management is a function of the total system that 

regulates the utilization, conservation, and development of natural resources : 

all decisions, all agencies, and all funding. We cannot understand our current 

management approach by inspecting a single board or department. 

Responsibility is shared throughout a complex, decentralized matrix. 

Constitutional Issues in Management 

Article X ,  section 2 ,  of Hawaii's Constitution reads: 

The legislature shall vest in one or more executive boards or 
commissions powers for the management of natural resources owned or 
controlled by the State, and such powers of disposition thereof as 
may be authorized by law; but land set aside for public use, other 
than for a reserve for conservation purposes, need not be placed 
under the jurisdiction of such a board or commission. 

The mandatory provisions of this section shall not apply to the 
natural resources owned or under the control of a political 
subdivision or a department thereof. 

There is flexibility in the phrase "one or  more executive boards or 

commissions", for it leaves to the legislature the decision of how centralized 

state management should be. The legislature has the authority to establish a 

single board or  to distribute responsibility among several. There is no 

guidance as to how much responsibility is to be left to the county governments. 

The legislature also has a free hand to decide the powers and duties of boards, 

their membership, and methods of selection. Therefore, in order to initiate a 

significant change in our management system, a constitutional amendment may 

not be necessary. 

Two major issues emerge when considering management: first ,  the nature 

of the management agency, contrasting a single executive with a board, and 

second, the nature of the entire management system, contrasting the 

distribution of authority among numerous agencies (including the counties) with 

a more centralized, coordinated approach. 
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A Executive. The phrase "one or more executive boards or - 

commissions.. .''25 received considerable attention in the 1968 Constitutional 

Convention. It should be noted that the debate was focused on only one 

decision-making body of our management network, the board of land and natural 

resources, and one particular function, "powers of disposition", i .e .  the 

authority to sell or lease public land. 

There was one attempt on the floor of the convention to eliminate the 

hoard and substitute a single executive. In defense of his proposal, Delegate 

Doi said: 26 

I am told that the land board representatives from the several 
l a n d  areas i n  the State of Hawaii do very l i t t l e  i n  the way of 
representing their  land area for purposes of answering a statewide 
land program. Rather, the fact that they s i t  on the board leads up 
t o  long delays, increases the cost of running the land department and 
i n  fact  the recommendation of  the director of  land and natural 
resources i s  almost 100% anyway accepted by the land board. 

Delays, higher cost and the diff iculty to place primary source 
of responsibility on anyone i n  the department because there are 
several on the board and as between the board and the director, 
there's also difficulty i n  saying exactly who stood f o r  what. 

Doi continued, explaining that the present board members were part time and 

ill-informed, and that in the management of certain lands turned over to 

agencies the line of command was too long: from the governor, to the director, 

to the land board, and to the agency. He argued that the land board was not 

needed. 

Delegate Kamaka defended the need for a board: "The unique character 

of natural resources administration where ill-considered action can lead to 

permanent damage necessitates the greater protection from pressures of a more 

diversified representation of community interest which only a board or a 

commission can provide ."21 Delegate Taira felt that the board diluted the power 

of the governor, and that this was good.28 Delegate OIConnor noted that 

corporations have boards to check their presidents, and the same should be 
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true of the department of land and natural resources. 29 Some delegates 

compared the land board with the board of regents or the board of education, 

insisting that to abolish one was an argument for abolishing all.30 Another 

mentioned the fact that board members were not compensated for their duties, 

and the legislature should reconsider this policy. 31 

There was some attention paid to the powers of the board in regard to the 

sale and the leasing of land. A t  the request of one delegate, a legal opinion was 

prepared and read by President Porteus on the floor: 32 

In the case of exchanges of public lands, the present law 
requires that it is subject to legislative disapproval. In the case 
of sale of residential lots it must be by public auction but the 
power is in the board. In the case of commercial and other business 
leases, the power is in the board. Tn the case of hotel and resort 
leases the power is in the board. In the case of residential leases, 
the power is in the board. In the case of permits, the power is in 
the board. As for contract for development by direct negotiation for 
various areas the power is in the board. 

The importance of these powers was not lost on many of the delegates, and the 

debates indicate a lack of willingness to place that authority in the hands of one 

person. There was fear of hasty or arbitrary actions that would result in the 

permanent loss of valuable resources to the state. The 1968 Constitutional 

Convention rejected the arguments for "efficiency" in favor of a more democratic 

institution. The convention agreed with the 1950 committee report: 33 

To the extent that the laws permit the disposition, destruction 
or dissolution of these resources such laws are not like laws which, 
if unjust, are subject to correction at the next meeting of the 
legislature. Once a piece of land is disposed of it is gone. It 
might take generations to remedy a destroyed forest or a contaminated 
water supply. Hence there was a desire by certain of the members o f  
the committee to place fairly rigid restrictions on the 
administration of these assets. 

There is little evidence that the delegates appreciated the full implications 

of M r .  Doi's amendment. To strike the words "one or more executive boards or 

commissions" could be interpreted to mean that the distribution of any state 

responsibility for management would be unconstitutional. The state land use 
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commission, the departments of transportation, agriculture, health, etc . , could 

be required to relinquish their part in the management system. As a result, the 

word "resources" might require specific definition. If Article X ,  section 1, 

were the standard, then all institutions managing our fish, mineral, forest, 

water, land, game, and other natural resources might be engaged in 

unconstitutional activity. 

A recent development since the 1968 Constitutional Convention has been 

the passage of Hawaii's "sunshine" law, mandating open meetings. 34 This new 

law applies only to boards or commissions. Under its provisions, the public has 

the right to attend board meetings, and to be notified 72 hours in advance. I t  

must be told the agenda, and given the opportunity to obtain minutes. No such 

requirements are imposed on departmental meetings. 

A board is a group of people who must meet in one room at one time. A 

department or agency, by contrast, is a hierarchical collection of individuals, 

each of whom often has a private office. A department generally does not meet 

or  gather in a single room to make decisions. Because of the sunshine law, the 

potential for highly visible decision making appears greater with a board. A 

constitutional amendment abolishing boards could diminish this visibility. 

Hawaii's Decentralized System. Natural resources management in Hawaii is 

distributed among many different departments, boards, and levels of 

government. There has been both criticism and support for a revised 

management system which has come from all levels of government and from all 

segments of Hawaii's society. Developers, environmentalists, planners, decision 

makers--all have spent countless time and energy evaluating our fragmented 

approach. 

The following statement by state planners in 1974 explains some of the 

disadvantages of our decentralized structure: 35 

The coastal zone is both one of the most highly regulated and at 
the same time most poorly regulated areas in the State. The existing 
agencies in some cases have responsibility without authority and in 
other cases authority without responsibility. Any development in 
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the coastal zone in Hawaii is complicated due to requirements for 
permits and permissions from a variety of regulatory agencies. 

Decisions concerning the use of the coastal zone in Hawaii are 
made by a variety of State, County, and Federal instrumentalities. 
The diffusion of power and responsibilities for recreation, 
conservation, and shoreline management creates major jurisdictional 
conflicts and competing policies. Coordination is attempted, but in 
practice is difficult to achieve. 

The above frustrations reflected the fact that Hawaii's system is quite 

complex. Our hoard of land and natural resources is only one of many 

managers. We have federal agencies (Army Corps of Engineers, United States 

Department of Interior, United States Environmental Protection Agency, Council 

on Environmental Quality, United States Department of Housing and Urban 

Development, and United States Department of Commerce), state agencies 

(departments of transportation, land and natural resources, planning and 

economic development, health, agriculture, and boards of agriculture and land 

and natural resources), and county agencies (county planning commissions, 

planning departments, public works departments, city councils, and building 

departments). 

With so many diverse institutions involved, it is little wonder that 

management is cumbersome, not only to the general public, but to the 

governmental officials involved. In developing Hawaii's coastal zone program, 

the state department of planning and economic development listed the following 

management problems : 36 

(1) Waste -- and inefficiency associated with the present maze of 
regulatory authority (e .  g . , time delays, added costs, 
duplication of effort). 

( 2 )  Uncertaintg in - - -  the existlllg decision-making process ( e  . g . , 
lack of a clearly defined process for acquiring development 
permits, uncertainty as to how new standards or giiidelines 
will be applied to proposed developments). 

( 3 )  Lack of accountabiLity (e .  g .  , "buck passing") 

(4) Narrow s e m e n t  - -  focus ( e . g . ,  agencies make decisions 
based on consideration of only a small range of the impacts). 
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(5) -- Ad hoc decision making (e. g .  , extremely general and vague 
plans and regulations encourage case-by-case decisions which 
respond primarily to private initiative and which have little 
relation to any overall strategy for managing resources 
and/or hazards). 

(6) Lack of 5 full range of - resources and hazard management 
tools (e . g .  , agencies are often faced with an either-or - 
situation--either condemnation, which is expensive, or police 
power controls, which may sometimes be confiscatory and 
sometimes giveaways). 

(7)  Lack of coordinated information base to improve coastal 
resource and hazard management. 

State v s .  Co- Control. Further decentralization, or "home rule", is - -- - 

guaranteed by constitutional language: 37 

The mandatory p rov i s ions  of t h i s  s e c t i o n  s h a l l  not  apply t o  t h e  
n a t u r a l  resources  owned by o r  under c o n t r o l  of a  p o l i t i c a l  
subd iv i s ion  o r  a department o r  agency t h e r e o f .  

Simply stated, it appears the legislature can delegate as much power as it 

desires to county governments for the management of natural resources. What 

the county owns and controls is managed by the county. 

If greater state, as opposed to county, control is desired, one option 

would be to eliminate the words: "under control". This would severely limit 

county authority. Further clarification of the division between county and state 

authority might result from a constitutional listing of responsibilities. This 

approach, however, may deny the legislature necessary flexibility in dealing 

with this area. The degree of detail spelled out in our constitution is really a 

function of how much flexibility the legislature is to be permitted. 

The effect of county authority on all overall management system for the 

state can be viewed in terms of decentralization. Favoring home rule, it may be 

argued: 

(1) A sharing of responsibility between several state and county 
agencies may reduce the possibility of hasty and arbitrary 
action since more peopie will be involved in decisions 
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( 2 )  The county governments, especially those of the neighbor 
isles, are  closer to the problems and people than the state 
government, and therefore are  better able to cope with 
island-specific problems. 

(3 )  The dramatic differences between Oahu and the lesser 
populated islands makes the applicability of general state laws 
less effective since it is difficult to reconcile the needs of an 
urban Honolulu with a rural  Kauai. 

(4) Hasty and ill-conceived actions a t  the state level could do 
irreparable harm in all counties, whereas a decentralized 
system protects one county from another. 

(5) The belief that "local" government has been successful in 
responding to the increased demands of a growing population. 

Arguments for a more centralized system might include: 

(1) Efficiency, accountability, and greater coordination are  
potentially higher.  

( 2 )  The resources belong to all the people of Hawaii, and 
therefore should be managed by a state authority that 
represents the interests of all citizens. 

( 3 )  For most residents, the state government is just as accessible 
as the county government. In many cases, state legislative 
districts are  smaller than county council districts. 

(4) Federal programs and federal money are best applicable a t  
state level. In some cases, such as the coastal zone 
management program, state control and coordination is a 
federal requirement. 

(5) The belief that the counties have been less successful in 
responding to the increased demands of a growing popu1at.ion. 

Public Participation. There are advantages to a diffusion of responsibiiity 

that  lie in the realm of political considerations and the ability of the public to 

participate. Decentralization offers more opportunities for the public to respond 

to proposals: (I) because there are more agencies, boards, and departments 

holding public hearings and meetings; and (2 )  because the process itself takes 

longer, proponents and opponents have the necessary time to hold meetings, 

prepare testimony, and mobilize opinion and action. 
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Another advantage of a decentralized approach is that more people are 

involved at the governmental level in major decisions. There are more 

opportunities to reevaluate, to analyze, to incorporate new information, and to 

reconsider previous opinions. A single executive with a single department in 

charge of all natural resources might be more efficient, but might also be more 

arrogant, and perhaps less visible and conducive to public participation. 

Decisions could be made so rapidly that the public would be limited to an after- 

the-fact response. The complex network of boards and agencies we now have 

may not be the most efficient, but it may be more democratic and lead to slightly 

more reasoned, deliberative decision making. The simplified, efficient system 

can be held accountable only if the public has the time and resources to monitor 

its operations on a day-to-day basis, and can mobilize opinion in time to affect 

the decision-making process. 

Constitutional Alternatives 

To summarize possible amendments to this section of Hawaii's Constitution, 

the constitutional convention may consider: 

(1) No change, leaving broad authority at the legislative level 
and maintaining a complex network of state and county 
management ; 

(2) Centralizing all state management into a single executive, 
eliminating state boards and commissions, as attempted in 
1968 ; 

( 3 )  Centralizing all state management into a single board, 
removing legislative discretion in the distribution of state 
authority ; 

(4 j  Removing all county authority to manage resources by 
concentrating all responsibility at the state level; 

15) A s  a variation of any of the above, to spell-out in detail our 
management system, specifying powers, duties, membership 
of boards, etc. , and thus removing this flexibility from the 
legislature. 



ANALYSIS OF HAWAII'S CONSTITUTIONAL PROVISIONS 

PART IV. SEA FISHERIES 

Article X ,  section 3 ,  declares: 

All fisheries in the sea waters of the State not included in any 
fish pond or artificial inclosure shall he free to the public, 
subject to vested rights and the right of the State to regulate the 
same. 

Simply stated, all fish in the sea belong to the public and shall be free 

except: 

(1) Fish in a fishpond or artificial enclosure, which protects 
aquaculture operations ; and 

(23 Fish "subject to vested rights and the right of the State to 
regulate the same". 

"Vested rights" can be condemned according to Article X V I ,  section 13, which 

reads : 

All vested rights in fisheries in the sea not included in any 
fish pond or artificial inclosure shall be condemned to the use of 
the public upon payment of just compensation, which compensation, 
when lawfully ascertained, shall be paid out of any money in the 
treasury of the State not otherwise appropriated. 

These vested rights refer to the -. konohiki fishing rights established during the 

Hawaiian monarchy. A "konohiki" was in charge of a large iand subdivision, 

granted to the -- konohiki by the chief. This subdivision was a wedge-shaped 

parcel, reaching from the pointed end of a valley in the mountains, down to the 

sea as it fanned out along the coast. These subdivisions were called ahu~uaas  

Not oniy was the konohiki granted the use of the iand, hut the konohiki ~~ was 

also granted certain rights to use the surface water that flowed over i t ,  and 

often to the fisheries between the shore and the reef. ~onohiki  rights are an 

important part of Hawaii's legal tradition. They are a form of private use, or 

possibly ownership, and the descendants of the original owners or users, or 

those who now "own" the iand where those rights applied, often clairn ownership 

of the attached resources. Traditional Hawaiian land use?, and the sometimes 
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poorly documented transfer to a western legal system, are frequently matters of 

contention in court cases. The central issue in most arguments is whether or  

not Hawaiians did in fact "own" land and resources, thus permitting the 

absolute transfer of "ownership". A recent court decision declared that 

"[plrior to the Great Mahele, all land in Hawaii was public domain land. "38 

Another issue is ,  in the transfer to rzi-estern legal systems of ownership, 

whether or not a particular parcel of land in question remained in the public 

domain or was in fact transferred to private ownership. 

Hawaii has a number of laws that regulate existing konohiki fishing 

rights. These include a definition of the geographical area covered by a 

konohiki, the rights of tenants living on the konohiki's .- land, public notices of 

fish declared "tabu" in a particular area, exclusive rights to "tabu" fish, the 

right to prohibit ail fishing, and provisions for the state's condemnation of 

konohiki fishing rights, as authorized by Article XVI , section 13. 39 

The state has the right to condemn these rights, but since there was no 

time limit incorporated into the constitution, there still appear to be existing 

konohiki fishing areas. According to state officials, there is no regular 

condemnation program, and records do not appear to be up to date.40 In fact, 

the department of land and natural resources treats konohiki fishing areas just 

like any other until the owner asserts rights.41 Owners have recently 

maintained a "low profile", obviating any pressing need for an efficient and 

updated program of condemnation. It was estimated that there may be from 10 to 

20 outstanding - konohikis yet to be ~ o n d e r n n e d . ~ ~  For a further discussion of 

konohiki . rights, see Hawaii Constitutional Convention Studies 1978, Article XVI : -- - 

Schedule. - 

Perhaps the most significant aspect of Article X ,  section 3 ,  is that the 

state asserts public ownership of a natural resource, while stiU recognizing that 

private "vested" rights exist. 33 In summarizing the history of court cases 

dealing with the ownership of fisheries, one author wrote: 44 

Two p r i n c i p l e s  t h e r e  appear  t o  be o p e r a t i v e  i n  t h e  C o u r t ' s  
t r e a t m e n t  o f  t h e  f i s h e r y  i s s u e :  f i r s t ,  a tendency t o  f i n d  f o r  p u b l i c  
use of t h i s  c o a s t a l  r e s o u r c e ;  and second,  a w i l l i n g n e s s  t o  s e c u r e  



A N A L Y S I S  O F  H A W A I I ' S  C O N S T I T U T I O N A L  P R O V l S l O N S  

rights to  use of the resource on the basis of Kawaiian usage and the 
history of the Hawaiian property regime (reserved tenants'  r igh ts ) .  

Ownership of resources will be fur ther  explored in chapter 4 .  

In considering the management of our  fisheries and related resources, the 

question arises: How much of the ocean is par t  of the state? The state 

boundary has been a point of contention from time to time. Iiawaii is the only 

state whose boundaries are  not explicitly outlined. The boundaries of the state 

are  the boundaries of the terri tory,  according to the Admission Act; however, 

neither the Organic Act of 1900, nor the senate resolution providing for 

annexation in 1898 detailed these boundaries." Thus ,  the state is left with the 

interesting problem of determining its boundary on the basis of historical law 

and practices of the Hawaiian kingdom. The extent of Hawaii's "historic waters'! 

has yet to be delineated. 

According to a 1965 decision by the Ninth Circuit Court of Appeals, Island 

Airlines v .  CAB, Hawaii's claim rested on the principle of "acquisitive -- - - 
proscription", which has 3 factors: 46 

(1) The exercise of authority over the area by the state claiming 
the historic right;  

(2) 4 continuity of this exercise of authority; 

( 3 )  The attitude of foreign states 

The Court decided that Hawaii has no binding claim to waters that are  beyond 

the traditional 3-mile territorial sea,  but within the channel waters of our island 

chain. In other words, each island is separated from the others by ocean 

waters not under the jurisdiction of the s ta te .  In the Court's opinion the state 

could not regulate interisiand flights, for they are  treated as interstate 

~ o m m e r c e . ~ '  Due to this court decision it is not clear whether the state has the 

authority to regulate the ocean's resources beyond the 3-mile h i t .  This is 

especially crucial for management of precious coral beds, fishing, and the 

mining of manganese nodules on the ocean floor, particularly with the 

establishment of the new 200-mile limit b y  the United States in 1977. The 
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jurisdictional dispute, however, is between the federal government and the 

State of Hawaii. 

There has been some criticism of the Court's ruling, based in part on a 

number of historic documents. In his second act in 1846, King Kamehameha I11 

stated: 38 

Section I: 

The jurisdiction of the Hawaiian Islands shall extend and be 
exclusive for the distance of one marine league seaward, surrounding 
each of the islands of Hawaii, Maui, Kahoolawe, Lanai, Molokai, Oahu, 
Kauai and Niihau; commencing at low water mark on each of the 
respective coasts of said islands. 

The marine jurisdiction of the Hawaiian Islands shall also be 
exclusive in all the channels passing between the respective - - -  
islands, and dividing them; which jurisdiction s h a r  extend from 
island to island. (Emphasis added) 

A privy council resolution of August 29, 1850 included "all navigable straits and 

passages among the Islands" .49 The 1854 Neutrality Proclamation '!includes all 

the channels passing between and dividing said islands from island to island". 50 

The Ninth Circuit Court felt there was a conflict between these documents and 

the Hawaiian Civil Code of 1859, which expressly repealed the second act of 

Kamehameha I11 and several other instances where the inclusion of channel 

water was either omitted or unclear.51 A relevant question is ,  of course, 

whether or not a particular legal act can diminish the "historic waters" . 

Hawaii's Constitution could: 

(1) Define the state's boundaries 

(2) Assert state authority to manage resources between the 
channels. 

(3 )  Remain silent on this issue. (As did the 1968 Constitutional 
Convention, which proposed no changes to this section. ) 

It should be recognized that regardless of what Hawaii's Constitution says, the 

potential dispute over ownership and the right to manage resources in our 
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channel waters may well be decided in the courts or by agreement with the 

federal government. A major issue may be the right to collect royalties from 

resources harvested or mined. It should also be recognized, however, that 

beyond the issue of revenues, state authority may not be synonymous with 

better management, since the federal government may well have greater 

expertise and facilities to manage ocean resources. It may have stricter 

controls, and a higher capability to enforce regulations. For a further 

discussion of the state's boundaries, see Hawaii Constitutional Convention 

Studies 1978, Article XIII: -- - State Boundaries, Capital, w. 

PART V. GENERAL LAWS REQUIRED 

Article X, section 4 ,  provides that: 

The legislative power over the lands owned by o r  under the 
control of the State and i t s  poli t ical  subdivisions shall be 
exercised only by general laws, except i n  respect to transfers t o  or 
for the use of the State, a poli t ical  subdivision, or any department 
or agency thereof. 

The intent of this section is clearly expressed in the report of the 

committee of the whole of the 1950 Constitutional Convention, which stated: 52 

This section extends the legislative power of the State i n  
relation t o  lands, b u t  was n o t  intended t o  place any hampering 
restriction except t o  require a general law for i t s  control which the 
committee believed would prevent possible dissipation through 
private, or special laws. 

A general law is not necessary for a land transaction from one governmental 

agency to another, but it is necessary in order to sell land to private 

individuals. Laws permitting the sale of land to private persons must be 

"general", in that they apply to everyone. Special treatment is prohibited. 

Arguments favoring the retention of this type of provision in the 

constitution stress that it is required to control the disposition of state lands 

which may otherwise be dissipated by special legislation. It also tends to 

provide uniformity and equity ir r  selling state lands 
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Arguments for the elimination of this provision note that the problem no 

longer exists, and this is an unnecessary restriction on legislative power. 

The 1968 Constitutional Convention generated no proposals to amend this 

section. 

PART VI. FARM AND HOME OWNERSHIP 

Article X ,  section 5, states: 

The pub l i c  lands s h a l l  he used f o r  t h e  development of farm and 
home ownership on a s  widespread a b a s i s  a s  poss ib l e :  i n  accordance 
wi th  proceedings and l i m i t a t i o n s  proscr ibed  by law. 

This section, like section 1, is a broad policy statement. It sets a general 

priority for the use of public lands by encouraging private use and ownership, 

and ranks private housing and farming as preferable to other, unmentioned 

uses. One might infer that conservation, recreation, and commercial activity 

are not to be first priorities in the management of public lands. 

In spite of these general guidelines, it must be recognized that this 

section does not indicate a preference for farmhg over housing, or vice versa. 

I t  does not prohibit uses other than housing or farming. In addition, it does 

not establish standards for housing or farming, which could be significant in 

determining whether or not a particular land use does, in fact, qualify as a 

farm. Finally, when selling lands, it does not give any priority to, or afford 

any protection to, a particular social or economic group. 

Section 5 was included in our 1350 Constitution as an expression of a 

philosophy that approved of private ownership of public lands, and preferred 

farm and home ownership to other uses. The committee report stated that '!the 

more families are placed as independent landowners on the public domain, the 

more stable the economy of the state will be". 53 
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The constitutional treatment of homesteading in Hawaii is not confined to 

this provision. Article Xi  of Hawaii's Constitution, Hawaiian home lands, is 

partially a homesteading act,  giving preference to native Hawaiians. In 

addition, the establishment of agricultural parks, low-income housing, and 

zoning all have homesteading characteristics. The use of public lands for farm 

and home ownership is part of a broader context of land use policies, both at 

the state and county levels. The question is not whether public lands should be 

used for farming and housing, but whether, in the context of housing and 

farming activity on private lands, it is desirable. 

It is also helpful to consider whether or not the present system benefits a 

particular economic group, such as the higher income segment of the economy. 

It has been argued that lands distributed through pubhc auct~on are seldom 

available to the middle GI" lower income groups, as prices are frequentiy bld 

beyond their financial reach. If this is the case, section 5 could benefit from 

some guidelines as to how public lands are distributed. Such guidance need 

not, however, be a constitutiorial provision, although it could be. 

The committee report in Hawaii's 1950 Constitutional Convention does 

provide some clarification : 54 

The wording a t  t h e  end of  t h e  s e n t e n c e  " i n  accordance  w i t h  
p rocedures  and l i m i t a t i o n s  t o  be  e s t a b l i s h e d  by law" was i n s t a l l e d  t o  
d e f i n i t e l y  i n d i c a t e  t o  t h e  l e g i s l a t u r e  t h a t  t h e  mandate c o n t a i n e d  i n  
t h e  f i r s t  p o r t i o n  of  t h e  s e n t e n c e  d i d  n o t  mean immediate d i s p o s i t i o n  
of  t h e  r e s o u r c e s  bu t  t h a t  i t  shou ld  he handled i n  a n  o r d e r l y  manner 
which shou ld  n o t  d i s r u p t  t h e  o v e r - a i l  economy of t h e  s t a t e ,  o r  l e a d  
t o  t h e  development o f  farms t h a t  have no p r o s p e c t  of  permanent 
s u c c e s s .  F o r  example,  t h e  Committee d i s c u s s e d  t h e  m a t t e r  of  b reak ing  
up l a r g e  t r a c t s  of  p u b l i c  l a n d s  now be ing  o p e r a t e d  by a  s i n g l e  
c o r p o r a t i o n  which i s  p r o v i d i n g  l i v e l i h o o d  f o r  many of  t h e  c i t i z e n s  of  
t h e  S t a t e .  The p a r t i a l  s u b d i v i s i o n  of such a t r a c t ,  i f  improper ly  
made, might d e s t r o y  t h e  c o r p o r a t i o n  and t h e  jobs  c r e a t e d  by it 
w i t h o u t  b e n e f i t  t o  t h e  homesteaders  themse lves  . . . .  

In other words, the "guidance" intended was to protect the economy. Equity in 

the ahenation of public lands and overall land use was not the primary concern. 

A disorderly alienation of lands could have an adverse impact on employment, 

and a disruptive effect fin the iiconamy as a ivhoie 
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I t  may be necessary to reevaluate Article X ,  section 5, to consider: 

(1) Its impact on general land use policy and the management of 
natural resources. 

(2) The current supply and demand for housing. 

(3)  The lack of guidance in methods of distribution, and the 
possibility of favoritism to certain economic groups; 

(4) The importance of independent landowners to our economy; 

(5) The tradeoffs between public and private uses of lands; 

(6) The value of prioritizing uses of public lands; 

(7)  Whether or not this section is needed at all; and 

(8) Because of its general nature, combining it with section 1, 
which is also a general policy statement. 

The 1968 Constitutional Convention made no changes in Article X :  

section 5.  



Chapter 4 
ALTERNATIVES 

PART I.  THE RIGHT TO SUE FOR 
ENVIRONMENTAL GRIEVANCES 

There is a growing effort to establish a direct relationship between 

constitutional rights and the management of natural resources. Richard J .  

Tobin, writing in Environmental Affairs, explains : 1 

In recent years, environmentalists have devoted increasing 
attention to the legal aspects of environmental degradation. In many 
cases, they have found that existing statutory legislation is 
inadequate or improperly enforced by administrative agencies. 
Concerned with these apparent deficiencies, many have called for a 
stronger commitment to environmental protection in the form of a 
constitutional provision guaranteeing citizens a right to a clean, 
healthful environment. 

Some examples of the types of constitutional provisions mentioned would include 

Illinois: "Each person has the right to a healthful environment"; 2 

Massachusetts: "The people shall have the right to clean air and water, freedom 

from excessive and unnecessary noise, and the natural, scenic, historic, and 

esthetic qualities of the en~ i ronmen t " ;~  Pennsylvania: "The people have a right 

to clean air, pure water, and to the preservation of the natural, scenic, 

historic, and esthetic values of the e n ~ i r o n m e n t " ; ~  and Rhode Island, where the 

people "shall be secured in their rights to the use and enjoyment of the natural 

resources of the state with due regard for the preservation of their 

values. . . . ,,5 

A constitutional variation with significant ramifications is the right to sue 

for environmental grievances. New York's constitutional article on conservation 

is strengthened by the following legal means of enforcement: "A violation of 

any of the provisions of this article may be restrained at the suit of the people, 

or ,  with the consent of the supreme court in appellate division, on notice to the 

attorney-general at the suit of any citizen."6 Perhaps the strongest constitu- 

tional expression <if the right to sue is found in iliinois' Article X I ,  section 2 :  
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"Each person may enforce this right against any party, governmental or  

private, through appropriate legal proceedings subject to reasonable limitations 

and regulation by law."? Standing to sue, the right to redress environmental 

grievances in the courts, is a major constitutional alternative. I t  could result in 

an increase in the average citizen's degree of involvement in environmental 

decisions, and could give meaning to otherwise general and unenforced policy 

statements. As one legal scholar noted: "Potentially a constitutional statement 

of such a right could be the basis for an individual's right to go into court and 

challenge virtually any governmental act--and conceivably any private act-- 

which degrades the environment. l t 8  

Pros and Cons 

There are a number of advantages to the inclusion of a constitutional 

provision, in contrast to a statute, granting the right to sue: 

(1) There is greater authority with a constitutional provision, as 
opposed to a legislative act. As the well-known legal scholar 
Joseph Sax has said, "a court enforcing a statutory right 
(even though it may have the same wording as a consti- 
tutional provision) can always be overruled by subsequent 
legislation". 9 

(2) The judicial process is less amenable than the legislature to 
political maneuvering, and can even help to overcome undue 
political and administrative leverage usually applied to the 
legislature. Again, Sax explains : 10 

... an essential format for reasserting participation 
in the governmental process is in the 
courtroom ... because the court preeminently is a 
forum where the individual citizen or community 
group can obtain a hearing on equal terms with the 
highly organized and experienced interests that have 
learned so skiilfulLy to manipulate legislative and 
administrative institutions. 

(3) The courts guarantee access. The process is open to the 
public. 

( 3 )  The defendants must confront their accusers, respond to 
questions, and justify their actions 
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(5) i f  a suit is brought charging that an agency failed to fuay 
evaluate alternatives or to seriously consider environmental 
impacts, the records of such an agency could play a major 
role. In this way, the right to sue could encourage a more 
thorough and accurate system of record keeping. 

There are disadvantages to placing the decision-making power in the 

courts, which could work to the detriment of an effective management system: 

(1) The courts are not well-qualified to evaluate environmental 
data, especially when it contradicts traditional legal concepts .I1 
According to one source: 1 2  

The courts would have a particularly arduous 
time assessing allegations t h a t  a seemingly 
innocuous impairment of one ecological system w i l l  
a f fec t  inter-dependent life-sustaining processes. 
Moreover, since the basis of such allegations 
approach the fringes of  current scientif ic  
knowledge, expert opinion w i l l  be speculative and 
possibly contradictory. 

(2) An environmental issue may be decided on the basis of a legal 
technicality, thus avoiding the necessary decision. 

(3 )  There are financial burdens on the citizen who wishes to 
pursue a legal decision. As Richard Tobin points out: "once 
in the courtroom the citizen frequently faces protracted 
litigation and must retain council of sufficient ability to match 
that of the offending polluter. Coupled with expert witness 
fees and the financing of necessary legal and technical 
research, the costs of an environmental lawsuit can be 
prohibitive. " 1 3  

(4) If the constitutional provision is quite general, the court may 
be reluctant to overrule administrative actions, and could 
restrict their review "to whether there has been a manifest 
abuse of discretion, and the absence of such a finding, will 
not substitute judicial discretion for administration.. . . " I 4  In 
addition, without specific guidelines, the courts "ma37 only 
parrot agency expertise, no matter hot.; erreneous or 
inadequate the conclusions that expertise mag have fostered". 15 

(5) The courts could conceivably be overburdened with 
environmental suits. 
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Amount of Litigation 

There is little evidence that extending the right to sue causes an undue 

amount of environmental litigation. Since constitutional provisions granting the 

right to sue are new and rare, some indication of a broad expansion of these 

rights can be found in state laws which contain similar provisions. 

In Hawaii, the Shoreline Protection Act of 1975 established a special 

management area, and included the following right to appeal: "Any person, 

including an applicant for a permit, aggrieved by the decision or action of a 

permit-granting authority, shall have a right to judicial review of any decision 

or action of the authority ."16 No large number of suits have been initiated 

under this provision. It may be argued that the lack of litigation made it 

possible to include a similar provision in the 1977 Coastal Zone Management Act, 

stating that: 17 

. . .any person or agency may commence a civil action alleging that any 
agency: 

(1) Is not in compliance with one or more of the 
objectives, policies, and guidelines provided or 
authorized by this Act; or 

( 2 )  Has failed to perform any act or duty required to be 
performed under this Act; or 

(3) In exercising any duty required to be performed 
under this Act, has not complied with the provisions 
of this Act.. . . 

Hawaii was not acting without the benefit of other states' experience with 

right to sue clauses. The comments by officials involved might be relevant 

here. The assistant commissioner, department of environmental affairs in 

Connecticut wrote, "In the one year plus of experience the statute has not 

resulted in an undue burden on the Connecticut courts. There has been less 

than overwhelming usage, and there has been no log jam in the courts. "I8 The 

Florida attorney for the department of pollution control noted? "It is too 

expensive and time-consuming a process for frivolous suits to be brought. ,,I9 

The assistant attorney general of Massachusetts declared, "I can categorically 
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state that the idea that there would be a flood of cases is a myth that has been 

exploded. "20 Similar remarks have been made in Minnesota and Michigan, which 

also have right to sue provisions in their laws. 

It should be noted that suits are not brought in a vacuum. Constitutional 

or statutory provisions must be clear enough to be applied by the court. 

Therefore, the absence of guidelines or explicit policy would tend to negate the 

effect of the right to sue. Hawaii's Article X ,  section 1, for example, while 

qualifying as a very general policy statement, falls short of providing any real 

guidance. Apart from urging the legislature to act, section 1 does not contain 

any citizen rights vis-a-vis the environment. If the 1978 Constitutional 

Convention intends a stronger commitment to citizen participation and judicial 

involvement in the management of natural resources, a clear policy statement 

may be necessary in section I. Again, the Illinois Constitution provides an 

example of the right to sue coupled with a policy: 21 

The public poiicy of the State and the duty of each person is to 
provide and maintain a healthful environment for the benefit of this 
and future generations. The General Assembly shall provide by law 
for the implementation and enforcement of this policy. 

Each person has the right to a healthful environment. Each 
person may enforce this right against any party, governmental or 
private, through appropriate legal proceedings subject to reasonable 
limitations and regulation by law. 

PART 11. OWNERSHIP OF RESOURCES 

Control over a resource is necessary for the management of that resource, 

and the most recognized form of control is ownership. Questions arise 

regarding the boundary between private and public (governmental) ownership. 

Solutions to these questions can be simple when the questions involve a definite 

boundary between public and private lands but are dgficult when the boundary 

can be changed or involves resources which are not easily defined. 

Hawaii is a collection of volcanic islands surrounded by the Pacific Ocean. 

Land along the shoreline is constantly being eroded b y  the action of the waves 
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or extended through newly created lava flow land. Related resources include 

the tidelands, subject to reclamation. Freshwater, a valuable resource in itself. 

flows along the surface, frequently serving as an unpredictable boundary 

between parcels of land. Freshwater may also be trapped beneath the surface, 

in dikes, on perched water tables, or as part of the basal water table (see 

groundwater diagram). This freshwater beneath the surface can be tapped, but 

usually only by affecting larger portions of the groundwater system. A 
landowner who takes too much groundwater may be denying groundwater to a 

neighboring landowner. Geothermal energy, drawn from subsurface caverns of 

hot lava and steam is another resource not usually conforming to the metes and 

bounds of a particular parcel of land. 

The interest of the state is especially critical because of limited land area 

and resources : 

(1) The shoreline and tidelands are sites of a delicate balance 
between terrestrial (land based) and marine (ocean based) 
ecosystems and are also important and necessary for tourism 
industry, residential developments, small boat harbors, 
commercial shoreline facilities, recreation, and in providing 
material for concrete. 

( 2 )  Freshwater resources are needed for agricultural, 
residential, and industrial uses. As demand increases, some 
compromises will have to be made. Allocation and use of 
freshwater for public and private uses will have to be 
carefully considered. 

(3 )  As the supply of fossil fuel available to Hawaii diminishes, the 
development of alternative, feasible sources of energy %gill 

play a significant role in Hawaii's future. Geothermal 
resources, for example, may become a valuable resource, 
providing energy independence for Hawaii while also 
stimulating new industries. 

In recent gears,  the courts of this state have rendered legal decisions 

based, in part,  upon policies apparently favoring public ownership of 

resources. Consideration of the policies announced by the courts may have an 

impact upon the future use of resources. These recent decisions. however, do 

not guarantee applicability beyond the factual scope s f  the particular case nor 



foreclose the possibility that the Hawaii Supreme Court will later reverse itself 

in this area or that a higher court will reverse these decisions. 

Hawaiian Land Use 

A consideration of case law in Hawaii raises 2 central questions: 

(1) Did ancient Hawaiians "own" land and resources in the 
western sense, thus permitting the absolute transfer of 
ownership? 

(2) In the transition under the Great Mahele to the western legal 
systems of ownership, did a particular parcel of land (or a 
particular resource) in question remain in the public domain 
or was it in fact transferred to a private owner? 

LL Land. In 1977 in -- State v .  Zimring, a case involving the ownership of 

newly created lava land along the shoreline, the Hawaii Supreme Court held that 

in this particular case, a t  least, the shoreline land created by the lava flow 

belonged to the state and not to the adjoining landowners. The holding of the 

Court, for the purposes of this discussion, is that all land originally is in the 

public domain, and transfer to private ownership is possible, but only pursuant 

to award or grant,  operation of common law, or as established by pre-1892 

Hawaiian usage. The Court held that there was no government grant of the 

newly created land.23 In examining whether the land was transferred to private 

ownership, the Court also examined whether there was a transfer by common law 

pursuant to section 1-1, Hawaii Revised Statutes, which reads: 

Common law of  the State; exceptions. The common l a w  of England, 
as ascertained by English and American decisions, i s  declared t o  be 
the common law of the State of Hawaii i n  a l l  cases, except as 
otherwise expressly provided by the Constitution or laws of the 
Vnited States,  or by the laws of the State,  or fixed by Hawaiian 
judicial precedent, or established by Hawaiian usage. 

The Court in Zimring held that the common law principle of accretion, the 

gradual process of newly created land being added to shoreline property due to 

the action of adjacent rivers or tidal movements, etc. where ownership of the 
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newly created land then belongs to the adjoining landowner, did not apply. 24 

The Court cited the differences between the gradual process of accretion and 

the sudden, explosive process of a lava eruption and flow found in the case. 

The Court also held that there was no basis to claim Hawaiian usage 

giving the newly created land to the adjoining landowners25 and traced the 

history of land ownership in Hawaii, including the Great Mahele of 1848, in 

which the King retained certain private lands as individual property, and the 

government, chiefs and konohiki, and the tenants each received one-third of 

the remaining land. The Great Mahele was a dramatic departure from the 

traditional system of land ownership where, if a chief or a landholder died, the 

land did not pass to the chief or landholder's family, but reverted back to the 

 in^.^^ The Great Mahele changed this by incorporating the concepts of 

private ownership. In deciding ownership in lava land, the Court balanced the 

public interest in the land against the interest of the private landowner in 

having access to the ocean. 

Summary. The 1977 Zimring case is the first Hawaii Supreme Court case 

in the area relating to ownership of lava flow land. The Court held that all land 

originally was in the public domain and unless transferred to private owners by 

deed or patent, by operation of common law, or as set by Hawaiian usage, the 

land remained in the public domain. The Court found that there was no 

transfer to private ownership, and the land created by the lava flow thus 

belonged to the state. 

Shoreline Ownership. In Hawaii, at some point on a beach, private -- 

property ends and public property begins Since a number of changing 

conditions along the shoreline, including the tides, movement of sand, high and 

low water marks, and the vegetation line, etc. , may affect the boundary 

between pubhc and private property, it is necessary to establish some rule of 

thumb in dec id i~g  the seaward boundary of private property where no statement 

in the patent or deed can be relied on,  Two alternatives are presented. One 

could use the officially recorded metes and bounds under the land claims or one 

could use the natural and changing boundary formed by the interaction of the 

ocean and the shoreline, such as a debris line o r  the vegetation line. 



In the early 1900ts, the Hawaii Supreme Court rendered several important 

decisions in determining the property line, as expressed in the particular 

document of title or conveyance, of shoreline property. In Territory - v.  

~ i l i u o k a l a n i ~ ~  and in Brown -- v .  -ckels2* the Court, based on statements 

within the respective documents, held that the seaward boundary was the low 

water mark. In interpreting a document in - Territ% v .  -- Kerr, the Court held 

that the term "ma kahakai" (along the edge of the sea) meant that the boundary 

was the high water mark. 29 

In 1968 in -- In - re Application of - ,4shford30 the Court, again interpreting a 

term used in a document, held that the term "ma ke kai" (along the sea) meant 

that the boundary of that property was along the upper reach of the wash of 

the waves, usually evidenced by a vegetation or a debris line. This decision 

and the cases following it have a great impact in the determination of seaward 

boundaries of shoreline property with similar word usage in their patents. 

The Ashford case was followed in County - v .  ~ o t o m u r a ~ l  where the Court 

held, in interpreting the Land Court's determination of the seaward boundary as 

being along the "high water mark':, that the high water mark was subject to 

change due to erosion and that where the wash of the waves is marked by both 

a debris line and a vegetation line lying further mauka (inland), the 

presumption is that the wash lies aiong the vegetation line. The Court cited a 

public poiicy favoring the extension to pubiic use and ownership as much of 

Hawaii's shoreline as is reasonably possible. 

r)L In - In -- re Application of -- -- Sanborn, the Court held that the term "high 

water mark" in an earlier court decree meant the vegetation and debris line 

(which was further inland) rather than the azimuths and distances found in the 

Land Co-urt decree and that aithough the azimuths and distances were prima 

facie evidence of the high water mark, if the vegetation and debris line differed 

from the azimuths and distances, then the vegetation and debris 5ne prevailed 

since natural monuments (vegetation line) take precedence over azimuths and 

distances. 33 



C O N S E R V A T I O N  A N D  D E V E L O P M E N T  O F  R E S O U R C E S  

Summary. The Hawaii Supreme Court, in the cases discussed in this 

section, interpreted terms used in documents (such as patents or  land court 

decrees) to describe the shoreline boundary separating private land from the 

public beach. In interpreting documents which used such terms as "along the 

sea", the Court has held that the boundary was the high water mark. The 

Court, in determining what was the high water mark, held that where there is 

both a debris line and a vegetation line lying further inland, the vegetation line 

prevailed as the high water mark and that where there was both a debris and 

vegetation line and a boundary marked by azimuths and distances, the debris 

and vegetation line prevailed as a natural monument. 

Although the earlier cases favored the private landowners and the later 

cases favored the state, this does not mean that there has been a shift from or 

overruling of the earlier cases. The Court in the later cases continued to rely 

on interpretation of terms in the documents (where available), and the 

difference in outcome between the earlier and later cases may be explained by 

the different terms used in the documents before the Court. 

Ownership and Control .- of - Water. Earlier court decisions regarding the 

ownership and control of freshwater, especially surface water, appeared to 

emphasize the rights of private property owners to divert stream water from one 

parcel of land to another 

In these cases, the Hawaii Supreme Court sometimes uses the terms 

"riparian" and "prescriptive" rights. "Riparian rights" refer to rights which a 

person obtains from ownership of land located next to surface water, whereas 

"prescriptive rights" refers to rights obtained through the continuous use of 

water for a period of time where such use is adverse to the owner and where the 

owner fails to stop such use. In Peck v .  - ~ a i l e ~ , ~ ~  the Court held that the 

grantor could convey land, and the grantee would receive water rights which 

the owners of the particuiar parcel had enjoyed from time iiimemorial and a 

person with a prescriptive right to use water in a ditch for certain purposes 

and for a certain parcel may divert the water for other uses on other land; 

provided that no one is injured. 



The Court in W g  Leong - v .  -- ~ r w i n ~ ~  held that the landowner could 

transfer water from one ahupuaa (designation for Hawaiian land division) to 

another as long as the owner did not divert any more water than the owner was 

entitled to use (to irrigate taro land). Since this was a case involving 

prescriptive rights, the Court rejected the riparian rights argument that water 

could not be transferred from one ahupuaa to another. In Lonoaea - v .  Wailuku 

Sugar Co. ,36 the Court held that water may be transferred from land entitled to 

the water to iand not entitled; provided that no one is injured. In Hawaiian 

Commercial and Co. v .  Wailuku CO. ,37 the Court held that water - -- . - 
may be transferred to other land; provided that no one is injured. 

These cases on the ownership and control of water recognize the right to 

transfer a certain amount of water from one land to another. Apparently even if 

by taking the full share of water, other persons downstream are deprived 

during time of drought. 

In 1973, the Court in McBryde CO. - v .  -- ~ o b i n s o n ~ ~  held that, in the 

absence of an expressed intent to the contrary by the mahele and subsequent 

award and royal patent, the King did not transfer his rights to surplus water 

along with the land. The Court held that the right to water was not intended to 

be, could not be, and was not transferred to the awardee, and the ownership of 

water in natural watercourses, streams, and rivers remained in the people 

(public domain) for their common good. The Court further held that, although 

the state owned the water, the private landowners had appurtenant rights to 

use the water.39 Although the conveyance of the land did not give ownership 

of the water, it did carry with it the right to use a certain amount of water 

(caiculated by multiplying the number of acres under taro cultivation at the time 

of the award by the number of gallons needed per acre to grow taro). Although 

the landowners had a right to use the water, the Court also held that suck use 

was limited to the parcel of !and conveyed and could not be diverted to other 

pa~ -ce l s .~*  This holding represented a major break with the holdings of prior 

cases allowing transfer of water to other parcels 

The Court in the McBryde case held that the iandowners (private and 

public), as owners of land adjoining a natural watercourse. bad riparian rights 
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under what was then section 577 of the Revised Laws of Hawaii 1925 (now section 

7-1, Hawaii Revised Statutes) guaranteeing rights to drinking water and 

running water." This right is interpreted as being limited in scope of use to 

domestic purposes, without diminishing other persons' riparian rights or 

disrupting the natural flow of the stream. 

The Court recognized the prescriptive right to water, acquired through 

adverse use, but held that since the state owned the water and since there are 

no prescriptive rights against the state, the private landowner could not obtain 

any prescriptive rights. 42 

Finally, the Court also held that storm and freshet waters were owned by 

the state, along the same line of reasoning for finding ownership of streams, 

etc.  , overruling an earlier case. 43 

The Hawaii Supreme Court in McBryde Sugar - - Co. -- v.  R ~ b i n s o n ~ ~  had a 

rehearing on the case but affirmed its decision. The McBryde case, if upheld, 

may have a profound effect upon the agricultural industry, which depends 

heavily upon the private ownership of water and the right to divert water to 

another parcel. As M r .  Justice Levinson of the Court asserted in the dissenting 

opinion : 45 

. . .  T h a t  McBryde I i s  a total ly unforeseeable departure from prior - 
cases of  this  court on the subject of water rights I have 
demonstrated elsewhere i n  this opinion. That the private parties t o  
this action have relied considerably on these cases I have likewise 
indicated. Moreover, the decision i n  McBryde I on the questions of  
the ownership of surplus water and the transfeFability of privately 
owned waters affects the substantial and immediate enjoyment o f  the 
appellants' rights,  n o t  merely matters which are peripheral t o  those 
rights. 

In Robinson v. - - ~ r ~ h i , ~ ~  - a federal district court decision, the Court 

reversed the McBryde - case to the extent of declaring void the holdings that the 

state owned aU surface water and that the private landowners cannot divert 

surface water from one parcel to another. The federal court cited the long 

history of Hawaii cases which were suddenly reversed by  McBryde and held that 

rbr decision amounted to the tak-hg of private property iwate r j  without 

compensation 47 



A L T E R N A T I V E S  

Another factor in consideration of freshwater as a resource is the 

ownership and control of groundwater. The following diagram shows the 

various types of groundwater (perched, dike, and basal) and the relationship to 

the groundwater system: 

Source: Gordon A. HzcDonald and Aqatin T .  A b h t t ,  IJf;z;ar,ic8 Cr 
, - - - -. . . , . 5 :  Q n o . :  The U n i - ~ ~ ~ ~ i  t y  
of ,:jar +,aA_ ... ; ; Press, 29701, a. 247. 
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The great groundwater supply was not discovered until 1879. Thus, 

there are no legal precedents in the area of Hawaiian practices regarding the 

ownership and control of groundwater. The only case which dealt specifically 

with this problem of ownership and control of groundwater is Mill --- Co. , Ltd. 

v .  Honolulu Sewer and Water   om mission,^^ decided in 1929, in which the Hawaii ----- 
Supreme Court held that the owner of the land above an artesian basin is the 

owner of the artesian basin thereunder and has correlative rights to and 

reasonable use of the water, subject to the groundwater rights of other 

landowners owning land over the same basin and to state regulation. The Court 

rejected the Territory's claim of ownership of all artesian basins as the 

sovereign. 

Summary. The Hawaii Supreme Court, in several decisions, has held that 

a landowner could transfer water from land entitled to the water to another 

parcel not entitled to the water, as long as no one was injured. In 1973, the 

Court in the M c B r y d e  case held that the state owned the surface, storm, and 

freshet waters, unless expressly transferred with the land, but that the private 

landowners had a right to use the water. The Court in the McBryde -- case heid, 

however, that the right to use the water did not include any right to divert the 

water from the original parcel to another parcei of land. 

As stated by the federal district court in the Robinson v .  - Arlyoshi -- case 

which reversed the McBryde case as to the state ownership of surface waters 

and as to prohibiting diversion to other land, the McBryde case appeared to 

represent a major break with a long line of Hawaii Supreme Court cases. The 

federal district court held that the McBryde .. case amounted to a taking of 

property without compensation. 

Until the final decision in  the - NcBxde/Eobinson - cases is rendered, the 

Hawaii lax- on wrater rights, appears subject to some uncertainty. 

Geothermal Resources. The use of geothermal resources to produce 

energy was unknown in the days of the Hawaiian monarchy. There are no cases 

on the ownership of geothermal resources in Hawaii and no indication of any 

practices ox the use or ownership of resources in this area which may establish 



precedent. Hawaii is basically a volcanic state with several active volcanoes. 

Heat found deep within the earth when mixed with water produces steam, which 

can be used to generate electricity, and thus, may prove to be a valuable 

energy resource. 

Hawaii's courts have yet to render a decision on the ownership and 

control of geothermal resources. Some speculation is therefore necessary to 

indicate how the courts might decide this question. In the - Z i m r ~  and McBr-de -- 

c a s e ~ , ~ ~  the Court held that lava land and surface water belonged in the public 

domain, unless specifically granted with the original grant of land. 

Since the use of geothermal resources and its value as a property right 

were unknown in Hawaii until recently, explicit mention of the ownership and 

use of geothemal resources is omitted from original documents of transfer. 

Careful definition of geothermal resources either as a mineral or as water may 

clarify questions of ownership and control since mineral and water rights are 

treated diiferently . 

In 1974 the legislature in enacting section 182-1 of the Hawaii - Revised 

Statutes declared geothermal resources to be a mineral and attempted to assert 

state ownership of geothermal resources located underneath privately owned 

land. Under the common law, where the land was transferred to a person, title 

to the land carried with it ownership of the minerals underneath the land, 

except when the grantor (the King, now the State) explicitly reserved mineral 

rights for the grantor. And conversely, where no reservation of mineral rights 

was made in a land grant, it would appear that the state under common law does 

not own mineral rights under the land thus conveyed. 

Reservation of minerai rights u-ere made in many grants of land in Hawaii. 

i t  appears that there is no dif'ficuity in claiming state ownership as to grants of 

land made after enactment of section 182-1, Hawaii Revised Statutes. ~ It is 

unclear. however, whether the courts will give a retroactive effect to section 

182-1, Hawaii Revised . Statutes, allowing the state to use mineral reservations to 

claim geothermal resources underneath land transferred prior to the legislative 

declaration of the resource as a mineral. Since geothermal resources were 
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unknown when these lands were transferred, there was arguably no intent to 

reserve the resources as minerals or otherwise. There is a possibility of a legal 

action being brought to challenge the state's claim of ownership to geothermal 

resources. 50 

Other states have geothermal resources in the form of geysers. In United 

States v .  Union Oil Co. ,51 the Ninth Circuit Court of Appeals held that the 

geothermal steam (geyser) was retained by the United States in the reservation 

of mineral rights. The -- Union Oil case would not be binding upon Hawaii's 

courts as to the ownership of Hawaii's geothermal resources. 

Summary. The use of geothermal resources to produce steam as a form of 

energy is new, and there are no Hawaii cases or Hawaiian practices regarding 

this area. Some specuiation is therefore necessary to indicate how Hawaii's 

courts may decide the ownership of geothermal resources located beneath 

private property. 

The legislature in 1974 defined geothermal resources as a mineral, thereby 

apparently taking advantage of the reservation of mineral rights to the state. 

Under the common law, mineral rights are transferred with the land unless 

explicitly reserved. It is unclear whether the courts will find that the King 

intended to retain ownership of geothermal resources since they were unknown 

at the time. The state would have no claim under the common law to geothermal 

resources as a mineral where no reservation of mineral rights was made in 

transferring the land. 

Examples of - Treatment 5 Other States of Resources. Many states have 

constitutional assertions of the public's right to own and use resources. These 

assertions inciude: 52 

(1) Colorado : The water of every natural stream. . . is 
hereby declared to be the property of the 
public. . . . 

(21 Filontana : All  surface. underground, flood, and 
atmospheric waters withi? the boundaries 
of the state are the property of the 
state.  . . . 



(3)  Xerv Mexico: T h e  unappropr ia ted  water  of eve ry  natilral 
s t ream, perennial  o r  tor rent ia l ,  within the  
s t a t e  of New Mexico, is he reby  declared to 
belong to t h e  puhlic .  . . . 

(4) Washington: The  s t a t e  of Washington as se r t s  i t s  
ownership to t h e  beds  a n d  shores  of all 
navigable waters  in t h e  s t a t e .  , . . 

(5) Wyoming: T h e  water  of all na tu ra l  s t reams,  s p r i n g s ,  
lakes o r  o the r  collections of still water ,  
within the  boundaries  of the  s t a t e ,  a r e  
he reby  declared to by  t h e  p roper ty  of t h e  
s t a t e .  

A related concept is the  holding of resources  in t r u s t  f o r  all t he  people. 

Virginia's Constitution, f o r  example, declares tha t  the  oys te r  beds  a r e  held in 
53 t r u s t  f o r  the  benefit  of the  people of the  s t a t e .  S h l l a r  t r u s t  provisions can 

b e  found in t h e  constitutions of Alaska, California, Florida. and  

h-lassachusetts. 54 As explained ear l ie r ,  Hawaii recognizes the  public r igh t  to 

sea f isheries ,55 a n d  the  Hawaii Supreme Cour t  has  s t a t ed  the  public t r u s t  

doct r ine ,  a s se r t ing  t h a t  certain resources  a r e  held by  the  s t a t e  in  trust fo r  the  

people and  can not  b e  lost :  56 

Land below t h e  high water mark, l i k e  flowing water ,  i s  a na tu ra l  
resource owned by the  s t a t e  "subject  t o ,  but i n  some sense i n  t r u s t  
f o r ,  t he  enjoyment of c e r t a i n  publ ic  r i g h t s . "  Bishop v .  Mahiko, 35 
Eaw. 608, 547 (1940). The publ ic  t r u s t  doc t r ine ,  as  t h i s  theory i s  
commonly known, was adopted by t h i s  cour t  i n  Ki_flg v .  -- Oahu Railway & 
Land Co., 11 Haw. 717 (1899). I n  t h a t  case we-adopted the  reasoning -- 
of the  United S t a t e s  Supreme Court i n  i l l i n o i s  Central R . R .  v .  
I l l i n o i s ,  146 U.S. 387 (1892), holding t h a t  t i t l e  t o  land below the  
high water mark was: 

. . .  d i f f e r e n t  i n  charac ter  from t h a t  which the  s t a t e  holds 
i n  lands intended f o r  s a l e  . . . .  I t  i s  a t i t l e  held i n  
t r u s t  f o r  the  people of the  s t a t e ,  t h a t  they may enjoy the  
navigat ion of the  waters,  ca r ry  on commerce over them, 
and have l i b e r t y  of f i sh ing  the re in  freed from the  
obs t ruc t ion  o r  in t e r fe rence  of p r iva te  p a r t i e s  . . . .  The 
cont ro l  of the  s t a t e  f o r  the  purposes of the  t r u s t  can 
never he l o s t ,  except as  t o  such pa rce l s  as  a r e  used i n  
promoting the  i n t e r e s t s  of the  public  the re in ,  o r  can be 
disposed of without any s u b s t a n t i a l  impairment of the  
public  i n t e r e s t  i n  the  lands and waters remaining. K& 
v. -- Oahu ~ Railway & - ~ Land Co. , 11 Haw. a t  723-24.  
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Constitutional Statements on - -  the Ownership of - Resources. It mag be 

argued that the ownership and use of resources such as the shoreline, newly 

created lava land, freshwater, and geothermal resources is not clearly defined 

and that some constitutional clarification or guidelines are necessary to allocate 

Hawaii's resources and to plan for the future. In the final analysis, however, it 

should be noted that a constitutional provision in this area may not be 

conclusive. 

Except for possibly the NcBryde case, the more recent cases dealing with 

land and related resources do not appear to represent a drastic change or 

upheaval in Hawaii case law, taking away private property rights and sustaining 

state ownership. To a large extent, the Hawaii Supreme Court has been 

interpreting the documents of transfer (as in the shoreline cases) or holding 

that where the document is silent as to the transfer, the lava land ( Z i m r -  

case1 or the surface water (McBg& case) remained in the public domain. The 

Court has relied on the document in determining ownership of certain resources 

and would apparently hold that where a transfer of a resource is granted in a 

document, then the private landowner, and not the State, is the owner. Even 

ownership of geothermal resources as a mineral would apparently depend on 

what the document of transfer stated or failed to state. Furthermore, while a 

constitutionai provision could relinquish state property rights, it could not 

affect or take private property rights without compensation. The federal 

district court in -- Robinson - v .  ~ r i y o s h i ~ '  reversed the Hawaii Supreme Court's 

holding in the McB- - case on this very basis. For example, if a constitutional 

provision asserted state ownership over a vested private property right ( e . g . ,  

oil) claiming that the oil never left the public domain unless explicitly trans- 

ferred, the United States Supreme Court may find that there is a vested 

property right belonging to the private landowners and that there was a taking 

without jusr compensation. This constitutional provision would not only be 

conflicting With other state constitutional provisions prohibiting taking ivithout 

compensation but also with 5. S . constitutional provisions. Thus, even if the 

state constitution is amended to claim ownership without violation of state 

constitutional rights, the United States Supreme Court may find a violation 

under the landowner's U . S . constitutional rights. 



PART 111. CONSTITUTIONAL ZONING 

Conversion of Lands 

The greatest danger of an incomplete or inadequate management system is 

the permanent destruction of valuable resources, and the irreversible 

conversion of sensitive conservation and agricultural lands to urban 

development. In the current jargon of bureaucracy, these are called "losing a 

management option". Examples of such losses might include the filling in of a 

lake, the pollution of a bay, or  the construction of a commercial building in a 

very remote, scenic area. 

In Hawaii the state land use commission classifies land into 4 categories: 

urban, rural, agricultural, and conservation. In evaluating the effectiveness of 

this approach, of particular importance is the frequency of converting 

agricultural or conservation lands to urban. The following table indicates the 

number of acres in each category, from 1964 to 1977. The total number of acres 

in the State is approximately 4,ll1,500: 58 

Urban -- C o n s e r v a t i o n  A g r i c u l t u r a l  R u r a l  --- 

August  1964 117,800 1 ,862 ,600  2 ,124 ,400  6 ,700 
August  1969 140 ,163  2 ,009 ,086  1 , 9 5 5 , 8 7 5  6 ,375  
March 1974 147,472 1 ,986 ,429  1 ,968 ,727  8 ,872  
F e b r u a r y  1975 148 ,921  1 , 9 7 6 , 9 9 6  1 ,976 ,695  8 ,887  
J a n u a r y  1977 149,197 1 ,976 ,695  1 , 9 7 6 , 3 9 3  8 , 9 1 4  

Most of Hawaii's land is classified either agricultural or conservation. Not all of 

this land, however, is suitable for agriculture or urbanization, and thus would 

not be even considered for conversion. Hawaii's mountain ranges are a major 

component of its conservation acreage, and even they are found to some extent 

under agriculture. The only significant change reflected in ihesc figures is an 

increase in urban land by over 20 per cent. 

Perhaps a more meaningful reflection of land use conversion may be found 

in the number of petitions brought before the land use commission and its 

willingness to approve changes. The following Cable shows land use commission 
59 decisions on petirions for bounuarj- changes, 1964-1974: 



CONSERVATION AND DEVELOPMENT OF RESOURCES 

Partial 
Island Approved % A~proval - - % - Denial - % - 

Hawaii 63 60.0% 15 14.3% 2 7 25.7% 
Kauai 25 59.5% 10 23.8% 7 16.7% 
Maui 3 1 67.4$ 6 13.0% 9 19.6% 
Oahu 34 - 53.1% - 14 21.9% - 16 25.0% 

TOTAL 153 45 5 9 

Three-fourths were approved either wholly or in part.  Of the 251 petitions 

acted upon, 250 involved requests for more intensive land uses.60 Seventy- 

seven per cent of all requests for change to urban status were approved in 

whole or in part.61 This seems to indicate an inclination to convert lands to 

urban. 

If just the conservation lands that were rezoned are considered, the 

number of acres is relatively small, compared to the total acres in conservation, 

bur the approval rate is high: 62 

Petitions Acres Petitions Acres 
County Requested Requested Approved Approved 

Hawaii 8 1,163.85a 8 1,163.85 
Kauai 3 966.25 3 966.25 
Maui 4 23,372.33' 4 23,372.33 
Oahu 19 - 11 - 82.19 

TOTAL 34 30,801.37 26 25,584.62 

Source: Compiled from Laud Use Commission files. 

a. Includes 317.1 for agricultural uses 

b. Includes 965 acres for agricultural uses 

c. For one petition by the Lanai Co., 18,000 acres 
of conservation lands were approved for agricul- 
tural uses, 2,700 acres were put in the rural 
district and 1,620 acres were put in the urban 
district. 

A similar situation exists with agricultural lands. From 1962-1913, 80 per 

cent of the petitions to change from agricuirural to urban classifications were 



approved.63 These decisions converted over half of the lands in question, or 

34,906'~ acres,  3,190 of which could be ciassified as "prime". 
65 

One might argue that the reluctance of the land use commission to rezone 

might have held down the number of petitions. Yet there is evidence that 

investors were willing to gamble on the iviliingness of the commission to convert 

agricultural lands, as this case study during that period indicates: 
66 

In 1566, the agricultural district near Wailua included about 
427 acres divided into thirty-four individual parcels. This 
agricultural area was in close proximity to land units that had been 
previously assigned rural classification by the Commission. By 
1971, 253 acres of this agricultural land had been sold at prices 
averaging about $8,000 per acre, nearly two and one-half times the 
fair market value of the land in agricultural use. These prices 
reflected a perception of Commission willingness to r ed i s t r i c t  the 
land. The Commission did redistrict a portion of the land to allow 
for urban uses. The land redistricted included the most agri- 
culturally productive land. Bounting tax assessments resulting from 
the Commission action further increased the urban pressures on the 
remaining agricultural land. 

As indicated in chapter 2 ,  Hawaii's Constitution does not clearly define 

conservation or agriculture, and offers no guidance in setting priorities in the 

tensions between "conservation, development and utilization'' of natural 

resources. As Hawaii's population grows, it mag be assumed that the pressures 

to urbanize will increase. Although a major percentage of land has not been 

converted to urban,  the state land use commission has tended to approve the 

petitions that have come before i t .  One option for the 1978 Constitutional 

Convention might be to consider a stronger statement of policy regarding the 

conversion of lands to urbanization. In the current search for  ~v:iys to cope 

with popuiation and growth. this certainly may become a major facror 

Pennitted Uses 

An additional factor in management is the permitted uses within the 

various districts. The internal management of conservation districts, for 

example, has been severely criticized. In a resolution passed b:>r the state 
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senate in 1976, the senate stated: "Regulation 4 [the regulation governing 

conservation districts] is in need of revision to ensure that conservation district 

lands will be used for the purposes for which they were intended.. . . "67 This 

regulation is currently undergoing revision, but for many years it was the 

primary guidance for the internal management of those lands. 

Regulation 4 is an excellent example of the broad range of policies 

permitted under Hawaii's Constitution. Permitted uses under this regulation 

include : 68 

(1) Public, quasi-public , and private recreational facilities and 
areas ; 

( 2 )  Cabins, residences, recreational-type trailers, and accessory 
buildings : 

(3 )  Resort and related residences; hotels and restaurants; guest 
or resort ranches; country clubs; small boat harbors. . .and 
other structures and facilities operated for public agencies or 
for commercial purposes ; 

(4)  Public and private utility activities; 

(5) Governmental uses, including community, public and private 
service uses ; 

(6) Military and related service activities; 

(7)  Airstrips and heliports and related activities; 

(8) Logging operations; 

(9) Excavation and quarrying; 

(10) Diversified agriculture, grazing of livestock, tree fanning ; 
and 

(llj Temporary variances for any use to last for one year. 

Sot only was much permitted, much \.;as granted, as 2 analysts of Hawaii's 

management system commented: 69 

. . .  t h e  Land Board has  been v e r y  p e r m i s s i v e  i n  g r a n t i n g  use  p e r m i t s  
w i t h i n  c o n s e r v a t i o n  d i s t r i c t s  f o r  u s e s  t h a t  have l i t t l e  t o  do w i t h  
the c o n s e r v a t i o n  of n a t u r a l  resources.  The Board h a s  p e r m i t t e d  uses 



i n  conservation d i s t r i c t s  t h a t  include two college campuses, a 
cemetery, a n  airport,  two major highways, and a variety of tourism- 
related and commercial ac t iv i t ies .  

Several conclusions may be drawn from this record: 

(1) There is a great flexibility in what may be permitted in a 
conservation district. 

(2 )  Preservation of sensitive resources does not appear to be a 
primary objective. 

( 3 )  Based on what is potentially allowed, there is little distinction 
between conservation districts and other zoning 
classifications. 

(4) Regulation 4 provides little real guidance for managing 
resources. 

In defense of such a wide range of permitted activity, it may be argued 

that conservation districts were not originally intended to be solely for 

"preservation", that they became a kind of miscellaneous category, and that 

great flexibility was needed to reconcile all the different kinds of resources and 

lands that were included. It is not surprising, however, that a consultant for 

the state's 1969 boundary review "found more confusion and friction throughout 

the state over the purposes and administration of the Conservation Districts 

than any other single element in the Land Use Law". 70 

An option for the 1978 Constitutional Convention would be to provide 

specific guidelines for permitted uses in conservation districts. 

Other States 

There are several examples of constitutional efforts to discourage 

excessive rezoning, and to preserve agricultural and conservation lands. Often 

tax incentives are encouraged or mandated for the dedication of land to a 

particular restrictive use. Hawaii's legislature has enacted numerous tax 

incentives, and a constitutional provision would therefore make them difficult to 
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abolish. Such a constitutional provision could go further than existing laws, as 

weU as elevating tax protection to a higher level of policy. 

An example of such policy is found in Flassachusetts' Constitution: 71 

F u l l  power and a u t h o r i t y  a r e  hereby g i v e n  and g r a n t e d  t o  t h e  
g e n e r a l  c o u r t  t o  p r e s c r i b e ,  f o r  t h e  purposes  of developing and 
conserv ing  a g r i c u l t u r a l  o r  h o r t i c u l t u r a l  l a n d s ,  t h a t  such l a n d s  
s h a l l  be v a l u e d ,  f o r  t h e  purpose  of t a x a t i o n ,  accord ing  t o  t h e i r  
a g r i c u l t u r a l  o r  h o r t i c u l t u r a l  u s e s ;  p r o v i d e d ,  however, t h a t  no 
p a r c e l  o f  l and  which i s  l e s s  t h a n  f i v e  a c r e s  i n  a r e a  o r  which has  n o t  
been a c t i v e l y  devoted t o  a g r i c u l t u r a l  o r  h o r t i c u l t u r a l  uses  f o r  t h e  
two y e a r s  p r e c e d i n g  t h e  t a x  y e a r  s h a l l  be va lued  a t  l e s s  t h a n  f a i r  
market v a l u e  under  t h i s  a r t i c l e .  

Not only is there a tax incentive to encourage farming, but an additional 

clarification is provided: "no parcel of land which is less than five acres", thus 

establishing some standard for defining a true farm. 72 

Maine's Constitution permits special tax assessments for farms, open space 

lands, and wildlife sanctuaries. California's provision on open space deciares 

"that assessment practices must be so designed as to permit the continued 

availability of open space lands for these purposes". 74 

Ohio's Constitution states: 75 

Laws may be passed  t o  encourage f o r e s t r y  and a g r i c u l t u r e ,  and t o  
t h a t  end a r e a s  devoted e x c l u s i v e l y  t o  f o r e s t r y  may he exempted, i n  
whole o r  i n  p a r t ,  from t a x a t i o n  . . .  laws may be passed t o  p rov ide  t h a t  
l and  devoted e x c l u s i v e l y  t o  a g r i c u l t u r a l  use be va lued  f o r  r e a l  
p r o p e r t y  t a x  purposes  a t  t h e  c u r r e n t  v a l u e  such  l and  has  f a r  such 
a g r i c u l t u r a l  u s e .  

New York has gone the farthest in protective measures by,  in effect, 

constitutionally zoning wild forest lands: "The lands of the state, now owned or  

hereafter acquired, constituting forest preserve as now fixed by law, shall be 

forever kept as wild forest lands. They shall not be leased, sold or exchanged, 

or  be taken by any corporation, public or private, nor shall the timber thereon 

be sold, removed or destroyed. 'i76 Subsequent language l i s ts  the boundaries of 
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the forest preserve in detail, and elaborate on the right of the state to 

construct highways and other improvements. Not only does this represent a 

very clear constitutional "guideline", but also a significant procedural 

restriction: only a constitutional amendment can alter such a land use policy. 

The legislative and executive branches of state government are  thus limited in 

their usual authority in these matters. 

New York went even fur ther .  In permitting the dedication of lands for 

their "natural beauty, wilderness character, o r  geological, ecological o r  historic 

significance", a state "nature and historic preserve'' was established that could 

not be "taken o r  otherwise disposed of except by law enacted by two successive 

regular sessions of the legislature". 77 Massachusetts also imposed constitutional 

restraints on i ts  legislature with the provision: "1,ands and easements taken or 

acquired for such purposes [clean air water, e tc .  ] shali not be used for other 

purposes o r  likewise disposed of except by laws enacted by a two thirds vote, 

taken by yeas and nays,  of each branch of the general court .  "78 

Indirect protection for special lands is provided by both Ohio and South 

Dakota, which have constitutional provisions dealing with drainage, and the 

relationship of drainage to agriculture and conservation. South Dakota adds 

authority to assess such drainage facilities, drains, ditches, levees, e tc .  , in 

accordance with their benefits. 79 

A related protection for agricultural lands. as noted in chapter 2 ,  is the 

setting of priorities for the use of water. Idaho and Colorado set  these 

priorities in their constitutions, placing the use of water for agriculture over 

that of manufacturing *' In Hawaii, a comparable treatment might involve 

agricultural, residential, and tourist uses ,  since these are the most significant 

competitors for our  water. 

Aina Malama 

In Hawaii, a more comprehensive and detailed constitutional approach to 

natural resources management has surfaced in the last few years .  Cine version 
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of major reform is being called Aina Malama, or preservation of the land. While 

still in its formative stages, Aina Malama backers proposed a new article to 

Hawaii's Constitution that would include the following: 

(1) The establishment of several new land classifications, ranging 
from severely restricted uses to well protected agricultural 
districts; 

(2) Provisions detailing the process for nominating lands for Aina 
Malama classifications, including direct public participation 
via certified petitions; 

( 3 )  Detailed description of permitted uses in each classification: 
as well as the kinds of data required for nomination petitions; 

(4) A requirement that lands nominated be officially approved 
through a public referendum, with the same process for 
removal. 

(5) The establishment of an Aina Malama Commission entrusted 
with the guardianship of Aina Malama lands, including the 
maintenance of a registry of lands. 

(6) Detailed description of the powers and duties of the 
commission, including guidelines for its rules and 
regulations. 

The Aina Malama approach is a serious attempt to increase public participation in 

the zoning of sensitive and valuable lands. It would reduce the discretionary 

powers of the land use commission in the rezoning of lands and the department 

of land and natural resources in the management of conservation lands. Once 

classified under such a constitutional provision, it would be more difficult to 

rezone to a more intensive land use, since public referendum would be required. 

Lands once designated under the Aina Malama process could be assigned to a 

particular agency for management. The amount of agency discretion would 

depend on how detailed the constitutional language was in defining permitted 

uses under its various classifications. 



PART IV. SUMLMARY 

The following is a brief summary of the constitutional alternatives 

discussed in this book. While fairly comprehensive, it  does not represent aU 

possible alternatives. 

Summary of Major Alternatives 

Section 1: 

(1) Abolish section 1 

( 2 )  Make no change. 

( 3 )  Expand into a general policy statement, including several 
statements of policy, applying these to all branches and 
levels of government, as  well as to the general public. 

(4) Define conservation, as well as establishment of priorities or 
guidelines in the conflict between conservation, development, 
and utilization. 

(5) Define agriculture 

(6) Set priorities for the use of water 

(7)  Assert state ownership of various resources, such as the 
shoreline, water, the ocean floor, newly formed lava iands , 
etc.  

(8) Clarify the status of geothermal steam 

( 9 )  Provide policies o r  guidelines for the conversion of lands to 
more intensive land uses .  

(10) Incorporate Article V I I I ,  section 5 (Public Sightliness and 
Good Order) into Article X ,  and include similar, related 
concerns, such as freedom from excessive and unnecessary 
noise, e tc .  

(ll) Establish the right of every citizen to a healthful 
environment, and include the right to sue for that right 
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Section 2: 

(1) Abolish section 2 

(2 )  Make no change 

(3) Decentralize all management authority by expanding county 
authority. 

(4) Centralize all state management into a single executive, 
eliminating state boards and commissions, as attempted in 
1968. 

(5) Centralize all state management into a single board, removing 
legislative discretion in the distribution of state authority. 

(6) Removal of all county authority to manage resources by 
concentrating all responsibility at  the state level. 

(7)  A s  a variation of any of the above, spell out in detail the 
management system, specifying powers, duties, membership 
of boards, whether o r  not officials are  full time o r  par t  time, 
e t c . ,  thus removing this flexibility from the legislature. 

Section 3 :  

(1) Abolish section 3 .  

(2) Make no change 

(3) Clarify historic Hawaiian "ownership" of resources 

(4) Define the state's boundaries 

(5) Assert state authority to manage resources between the 
channels. 

Section 4: 

(I)  Abolish section 4 .  

( 2 )  Make no change 

Section - 5: 

(1) Abolish section 5 



( 2 )  Make no change 

(3 )  Provide guidance in the distribution of public lands to avoid 
favoring a particular economic group. 

(4) Prioritize the uses for public lands 

(5) Integrate the management of public lands with other policies. 

(6) Incorporate section 5 into section 1. 

Other 

(1) Abolish all of Article X 

( 2 )  Provide for special treatment of favored resources, such as 
precious coral beds, manganese nodules, geothermal steam, 
etc. 

( 3 )  Add a major section, such as the Aina Malama proposal, 
including detailed provisions for a management institution, 
definitions, land uses permitted, process for nomination, etc . 

(4) Incorporate a citizen's referendum in major land use changes. 
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PART TWO 

Article XI: 
Hawaiian Home Lands 





Chapter 1 
INTRODUCTION 

Article XI involves 2 distinct sets of concerns. First, is the historical 

background of the use and ownership of land in Hawaii, and its relationship to 

the Hawaiian People. Related, is the decline in numbers of Hawaiians, and their 

unfavorable position on the socio-economic ladder. Historical injustice and the 

obligation to correct it is a continuous theme. 

Second, are the measures adopted to deal with the aforementioned 

situation. Here the focus is on legality, the constitutionality of certain 

provisions in Hawaii's Constitution, the ability of the state to effect changes in 

policy, and the need for continued federal approval. 

Article XI is a strange provision which does not quite belong in any one 

category. It touches a number of important issues, such as a symbolic 

recognition of Hawaiian rights, the contradictory provisions of the Hawaiian 

Homes Commission Act of 1920, promotion of homesteading, special protection for 

the sugar industry, low-income housing, admission of Hawaii to the Union, and 

efforts to "rehabilitate" the Hawaiian People. To be sure,  not all of these issues 

are specifically mentioned in the existing constitutional provisions, but they are 

part of the laws that implement those provisions. Any change must necessarily 

be based on some judgment of the current Hawaiian homes program which would 

require a thorough analysis of state legislation, and reach well beyond purely 

constitutional considerations. 

In 1968, no amendments were made to Article XI .  There appeared to be a 

universal consensus to leave well enough alone. Since then, much has happened 

within the Hawaiian community. Some have called this a period of revival for 

Rawaiiana, a Hawaiian Renaissance. Issues such as the military use of Hawaiian 

lands, the discovery of ancient sites thought to be sacred to the Hawaiians, and 

the prospect of Native Claims have focused more attention on the purposes and 

programs outlined by Article XI .  
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The purpose of this study is to provide a basic orientation to the issues. 

Detailed guidance for historic and program-related concerns is more 

appropriately sought from those active in the Hawaiian community. Legal and 

constitutional questions are best explained by qualified members of the legal 

profession. 

To facilitate this effort, the study may be divided between historical 

considerations in chapter 2 and constitutional considerations in chapters 3 ,  4 ,  

5, 6 ,  and 7 .  



Chapter 2 
HISTORICAL CONSIDERATIONS 

There is nothing more characteristic of the Hawaiian than his love 
for the land; he is essentially of the soil, clinging to ancient 
traditions and customs that were so important a part of the economic 
structure of the ancient civilization. And many are the bitter 
conflicts in the courts of law today in which the old traditional 
rights are construed in the light of the new system of landholding. 1 

The history of Hawaii is the history of land use. From the days of 

Kamehameha I when all land belonged to the King, to the arrival of foreigners 

and their slow but steady influence on land use policies: from the Great Mahele 

in the 1840's, where western concepts of ownership gained a paramount foothold. 

to the transfer of lands to foreign entrepreneurs, to 20th century efforts to 

reserve a small portion of Hawaii's resources for the Hawaiian 

people.. .ownership and use of land have been the barometers of social change 

and justice. They are the primary arena of cultural interaction: the clash 

between private property and traditional values applied to Hawaii's resources. 

Before the Great Mahele, Kamehameha I held all resources in trust for all 

the people, as Kamehameha I11 affirmed in 1840: 2 

Kamehameha 1, was the founder of the kingdom, and to him belonged all 
the land from one end of the Islands to the other, though it was not 
his own private property. It belonged to the chiefs and the people 
in common, of whom Kamehameha I was the head, and had the management 
of landed property. 

Not only did private property represent a foreign concept, but the actual use of 

land by an individual was subject to the king's whim, as Jean Hobbs explained: 3 

When a chief or a Landholder died, his lands reverted, not to his 
family, hut to the King, to be used by him either as a part of his 
personal holdings or to be given to another chief. The heirs of the 
deceased were entirely dependent on the will of the king for benefits 
from the estate accumulated as a result of a lifetime of work on the 
land. 
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By the 18301s, Hawaiians were increasingly aware of the western 

challenge. Some concessions were made, permitting foreigners to occupy "more 

or  less well defined lots in the village".* However, the chiefs frequently 

reminded their guests that they enjoyed a privilege, not a right. As Gaven 

Dawes noted, "No idea existed in the chiefs' minds that a foreigner's 'right' to a 

lot or even to his improvements might survive the tenant himself. Foreigners 

might buy and sell the 'right' of occupancy, and improvements might be 

transferred, but such transactions required the approval of the chiefs. , ,5 

Hawaiians were not unmindful that resisting foreign influence would not 

be easy. David Malo wrote in 1837: 6 

If a big wave comes in, large fishes will come from the dark Ocean 
which you never saw before, and when they see the small fishes they 
will eat them up; such also is the case with large animals, they will 
prey on the smaller ones. The ships of the white man; have come, and 
smart people have arrived from the great countries which you have 
never seen before, they know our people are few in number and living 
in a small country; they will eat you up.. . . 

Malo urged Hawaiians to "hold frequent meetings with all the chiefsu7 to meet 

the challenge. There was pressure from the residential foreign community to 

enact reforms. Foreigners promoted the introduction of western legal documents 

as improvements to ensure the rights of commoners and foreigners. Dr. Judd 

wrote in 1838: "There is much agitation on the public mind. The influence of 

the missionaries, especially those lately arrived, is very decided against the 

ancient system of government. The 'rights of men', 'oppression', . . . are much 

talked of, and a sort of impatience is perceivable that changes are made so 

slow. 

Perhaps a more serious threat was the insistence of European justice for 

foreigners residing in Hawaii. In 1839, the Sandwich Island Gazette wrote: 9 

We are informed by a correspondent in Valparaiso, that two French 
ships of War will be dispatched for these Islands, to demand the most 
ample satisfaction from the King of Hawaii for the insults and 
oppressions which have of late been extended to the subjects of 
France by the government of the Sandwich Islands. 
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Threatened by foreign takeovers and internal pressures, the King was 

persuaded to divide the lands of the kingdom and accept the concept of private 

ownership. The king's motives were noted in the council records, which "show 

plainly his Majesty's anxious desire to free his lands from the burden of being 

considered public domain, and as such, subjected to the danger of confiscation 

in the event of his islands being seized by any foreign power.. . . ,,lo 

The Great Mahele transferred fee simple ownership, in a western sense, 

to Hawaiians who were unprepared for the complex and foreign system. 

Although commoners were entitled to one-third of the land following the Great 

Mahele, only 28,000 acres actually passed into their hands, because large 

numbers had failed to file claims with the board of commissioners. 11 

?jot only did commoners fail to get their fair share, lands that were 

claimed quickly passed into the hands of foreigners. As Gaven Dawes wrote: 

"Once it became possible for part-Hawaiians (and full blooded Hawaiians) to 

alienate their own lands, they tended to lease or sell cheaply and somewhat 

imprudently, with the result that land ownership in Honolulu became more an 

index of rising foreign commercial interest than an expression of native rights 

of ownership. !'12 Theon Wright explained that ". . . jajs a people, they always 

had been notoriously careless about possession of land, as in the swift transfer 

of lands distributed in the Great Mahele of 1849 from Hawaiians to haole 

plantation owners. In less than fifteen years after the Mahele, three-fourths of 

the land distributed to the alii had passed into the hands of haoles. ,, 13 

Concentration of landholdings by the big estates and corporations 

dominated the land picture. This trend continued well into the 20th century. 

"The is30 census showed that Hawaii had 5,955 farm units. Only 633 of these 

were okyned, managed, or leased by haoles, compared with 510 by Hawaiians, 

4,191 by Japanese, and 335 by Chinese. The haoles, nevertheiess, either 

through corporations or individuals, controlled 2,579,733 acres, more than 

sixteen times the acreage controlled by Hawaiians or part-Hawaiians, more than 

forty-five times Japanese-Americans' holdings, and more than 140 times the 

amount of land held by Haruaii's Chinese citizens ,"14 notes Fuchs. 
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When Hawaii became a state,  52 per  cent of all private lands were held by 

12 private landholders, 32 per  cent belonged to the state government, 8 per  cent 

were federally owned, and 2.5 per  cent were owned by the Hawaiian Homes 

Commission for the benefit of the Hawaiian people.15 In a little over 100 years 

the Hawaiians' percentage of land "ownership" had gone from 100 per  cent to 2- 

1/2 per  cent, a reduction by 97.5 per  cent. 

The decline in land was paralleled by the decline in numbers of Hawaiians. 

The pure Hawaiian population in 1853 had been approximately 70,000. This 

represented a significant decrease from the estimated population a t  the time of 

Captain Cooke's arrival, approximately 300,000. By 1920, i t  was fur ther  

reduced to 24,000. l6 

Concern for the plight of the Hawaiian people was widely expressed in the 

early years of the 1900's. Various Hawaiian associations sprang up,  hoping to 

help the less fortunate members of their race and to instill in them a new ethnic 

consciousness and pride. The Hawaiian Protective Organization and the 

Hawaiian Civic Club functioned as centers of discussion on the issue of 

"rehabilitation" of the Hawaiians. No concrete plan for rehabilitation was agreed 

upon, but there was a general consensus that something needed to be done. 

The rehabilitation movement crystallized in the passage of the Hawaiian 

Homes Commission Act of 1920. An attempt to rehabllitate through opportunities 

to homestead, the Act has been accused of doing more for the planters than the 

Hawaiians. One scholar labeled it "major victories for Hawaii's political and 

economic elite".17 The 2 outstanding features in regard to land use were the 

decidedly poor lands made available for Hawaiians, and the special favors 

granted to the sugar industry.  

Lawrence Fuchs related the circumstances under which the Act was 

drafted: 18 

Two Kamaaina islanders, one a member of the oligarchy and the other a 
Hawaiian politician, recall that Merchant Street land lawyers 
supervised the drafting of the act that specified which lands were to 
be made available to the Hawaiian Homes Commission. "Good cane lands 
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were omitted," the Kamaaina haole remembered years later. "Only 
rotten lands were left for us," recalled the Hawaiian . . . .  Nearly 
forty years later, the executive director of the Hawaiian Homes 
Commission would report that most of the lands set aside for 
rehabilitation of the native Hawaiians were in extremely remote 
areas or in various forest-reserve sections unsuitable for actual 
settlement. Only 2 percent of the lands could "be properly developed 
at reasonable cost." 

The defects were known before its passage. In November, 1920, when the 

bill was before the U .  S . Senate Committee on Territories, a letter from Hawaiian 

Sugar Planters Association sugar expert ,  Albert Horner, to Senator Miles 

Poindexter described the land set aside as "third-grade agricultural lands and 

second-grade grazing lands". Some of the tracts were so bad, he said, that 

"not even a goat could subsist on them".19 Others described lands a t  Nanakuli, 

on Western Oahu, as "rough, rocky, and Several years later the 

Hawaii Sentinel reported that homesteaders were leaving because water was 

diverted to "sugar lands controlled by American Factors forcing homesteaders to 

abandon their lands". 21 The territorial land commissioners described Maui 

homesteading lands as "not in any sense agricultural land . .  .it  is totally covered 

with lava. and unwatered. ,,22 

Approximately 40,000 of the 185,000 acres set aside for the Hawaiians 

proved worthless. The rest  had been leased to plantations or  ranches. Fuchs 

noted: "At Hooluhua on Xolokai, the largest single area for homesteading, 

comprising more than 5,000 acres and settled by more than 1,000 Hawaiians, was 

diverted almost entirely to the cultivation of pineapple under contract to large 

plantations. " 23 By 1963, only l0 per cent of the lands set aside for 

homesteading in 1921 were being farmed by the original homesteaders. 

Xot only did the planters benefit by the retention of their best 

agricultural lands, they were able to eiiminate a section of the Organic Act that 

provided for the withdrawal of lease lands when the lease expired if 25 

applicants requested the land. They also were unburdened from another 

provision that had limited the amount of sugar lands any one plantation could 

lease (1,000 acres) .  



H A W A I I A N  H O M E  L A N D S  

In terms of che ownership and use of land, the Hawaiian Homes 

Commission Act did little to reverse the trend that separated the Hawaiian 

people from their land. It is not surprising that efforts to "rehabilitate" 

eventually shifted to the construction of low-income housing, since a major 

reversal of the pattern of land ownership was improbable. 

This brief historical review of land ownership illuminates 3 grievances of 

the Hawaiian community: the cultural subjugation of Hawaiians by the West, the 

individual and collective success of Westerners in acquiring lands belonging to 

the Hawaiian people, and the dramatic decline in the Hawaiian population. 

To this is added a fourth, which is often confused with the above: the 

loss of Hawaiian sovereignty and independence that culminated in annexation to 

the United States. Here the controversy revolves around the political and legal 

efforts to achieve annexation, and more particularly the role of the American 

government in the overthrow of the Monarchy. Whereas the land ownership 

questions have been treated through the Hawaiian homes program, responsibility 

for the overthrow of the Kingdom has recently been directed at native Hawaiian 

Claims, or reparations. Reparations would involve some kind of monetary 

compensation to the Hawaiian people for the loss of their sovereignty. There 

are at  least 2 bases for such demands: first ,  is the assertion that by accepting 

Hawaii, the United States accepted responsibility for the plight of the 

Hawaiians; second, is the charge that the United States unlawfully participated 

in a conspiracy to overthrow the Monarchy. 

Rehabilitation and reparations are not to be confused. One is an ongoing 

cultural, social, and economic program; the other a singular attempt to redress 

a specific grievance. The success or failure of one should not affect the other. 

The rehabilitation program is focused on the needs of the Hawaiian people. The 

reparation movement appears to be more concerned with their rights to 

compensation, regardless of need. Since reparations do not appear to directly 

involve Article Xi  of Hawaii's Constitution, no further mention of the idea will 

be made. 
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THE HAWAIIAN HOMES COMMISSION ACT OF 1920 

With the opening of the 10th Territorial Legislature in 1919, Senator John 

Wise became the first Hawaiian to propose any formal legislative action on the 

rehabilitation question. Senate Concurrent Resolution 2, introduced by Wise, 

requested that "suitable portions of the public lands of the Territory of Hawaii" 

be set aside for use by Hawaiian lessees.24 This resolution, along with several 

resolutions requesting certain changes in the public land laws of the Territory, 

was passed by the legislature and forwarded to Washington, D .C . ,  for 

congressional consideration. A territorial legislative commission was sent to 

Washington to press for favorable congressional action on the resolutions. 

Senator Wise was one of the 4 legislators included in the delegation sent to 

Washington. The other commission members felt that the proposed amendments 

to the public land laws should be given priority in the commission's lobbying 

efforts, while Wise was most concerned with the rehabilitation resolution. His 

testimony before the House Committee on Territories at the second session of the 

66th Congress in early 1920 successfully focused the committee's attention on 

Hawaiian rehabilitation rather than on the less emotional issue of public land 

disposition. 

Provisions of the Act 

To help achieve the general purpose of the Hawaiian Homes Commission 

Act, certain basic provisions were considered necessary and made a part of the 

original Act. The homesteading program was authorized to: 

(1) Lease, not sell, land to eligibie Hawaiians for 99-year periods 
at a rental of $1 a year: 

(2) Offer financial assistance to individual homesteaders through 
low-interest loans for agricultural development and home 
construction; and 

( 3 )  Provide agricultural and other experts to aid the 
homesteaders in developing their farms or ranches. 
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To administer the provisions for the benefit of the "native Hawaiian", the 

Act established the "Hawaiian Homes Commission Act". 25 "Native Hawaiiant' was 

defined as "any descendant of not less than one-half part of the blood of the 

race inhabiting the Hawaiian Islands previous to 1778". 26 

Approximately 200,000 acres of the public lands were designated as 

"available lands" set aside for agricultural and pastoral use to be leased to 

native Hawaiians. However, certain areas within these broad tracts were 

specifically excluded from Hawaiian homesteading. These were: (1) forest 

reservation lands, ( 2 )  all cultivated sugar lands, and (3) all public lands 

already held under a certificate of occupation, homestead lease, right of 

purchase lease, or special homestead agreement. 27 

The major source of revenue provided by the Act was 30 per cent of the 

territorial revenues derived from the leasing of the cultivated sugarcane lands 

or from water licenses. The program also receives income from the leasing of 

"available lands'i of the commission and from specific legislative appropriations. 

These revenues were distributed among 4 separate funds: (1) the Hawaiian 

home-loan fund, (2 )  the Hawaiian home-development fund, (3) the Hawaiian 

home-operating fund, and (4) the Hawaiian home-administration account. 28 

Although the above provisions differed from comparable state and national 

legislation in respect to the limitation of benefits to one ethnic group and 

governmental retention of the land, the Act was originally intended to provide 

for the development of traditional rural homesteading. However, the originators 

of the Hawaiian homes program "did not succeed in securing the resources 

required for the successful implementation of a homesteading program of the 

traditional type". 29 Granting the good intentions of the Act's sponsors: 30 

. . .  it was virtually impossible i n  Hawaii  i n  1920 t o  launch a 
successful homesteading program for ,  among other reasons: (1) 
arable l a n d  of proven quality was specifically excluded from the pro- 
gram; ( 2 )  water resources were no t  developed, nor were sufficient 
funds provided for water development; (3 )  access t o  markets were 
poor; ( 4 )  money for road construction was no t  provided; and (5) funds 
made available could, a t  best, have provided for the settlement of a 
sharply limited number of people. 
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Change in Direction of the Hawaiian Homes Program 

The original supporters of the Hawaiian Homes Commission Act had 

intended for native Hawaiians to leave the city slums and "return to the land", 

there to become subsistent o r  commercial farmers and ranchers.  However, the 

factors listed above, as well as  the growing urban trend of this century,  all 

combined to force the program in directions unanticipated by its sponsors. As 

early as 1923: 31 

. . .it was found that many Hawaiians living in or close to the city of 
Honolulu were not desirous of returning to the land as farmers or as 
ranchers for they had geared their subsistence to an economy in which 
they earned their living through the performance of services for 
wages. To many of the city-dwelling native Hawaiians, the production 
of crops or of livestock as a sole means of earning a living was 
romantic but uninviting; to others it wouid have been incompatibie. 
Realizing that the native Hawaiian in the city was just as much in 
need of rehabilitation as the native Hawaiian elsewhere in the 
Islands, Congress amended the Hawaiian Homes Commission Act in 1923 
to include in the Hawaiian Homes Program the making avai iable of land 
for residential use. The need for residential land in the Hawaiian 
Homes Program has grown steadily over the years and is the most 
pressing need at the present time.. . . 

Ever since the 19201s, the demand of eligible Hawaiians for residential 

houselots has fa r  exceeded their demand for agricultural o r  pastoral lots. A11 
but  2 homestead projects developed since the inception of the p r o g r m  have 

been houselot rather than agricultural projects. In 1963, there were only 30 

farmers and 55 ranchers out of a total of 1,752 Hawaiians holding leases on 

Hawaiian home lands.32 The 1967 report of the department of Hawaiian home 

lands to the state legislature indicated that the demand for Hawaiian home lands 

continued to be for houselots, rather than for farms. This trend has continued 

to the present,  re-enforcing rhe "economic" definition of rehabilitation 

This shift from rural  to urban homesleadirg has not been accompanied by 

any redefinition of the purpose of the Hawaiian homes program o r  of the policy 

to be followed by the program's administrators. " .  . . [Njowhere in the history of 

the program has there been a comprehensive attempt to develop a philosophy of 

non-agricultural homesteadhg, -- especiaily the manner ...... in which -~. such . ...,. ....... 
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homesteading g&& contribute - -  to the rehabilitation - of - the Hawaiian people." 

(Underlining for emphasis)33 The dilemma consequently faced by the program's 

administrators has been described as follows: 34 

This change in emphasis from agriculture to urban housing is a 
striking reorientation in the Hawaiian Homes program, yet all too 
little effort has been devoted to a systematic consideration of the 
implications of this change or to a revision of the provisions of the 
Act to facilitate the new approach. A damaging tension has resulted 
for the administrators, for they have been forced by the turn of 
events to move in a direction almost exactly opposite from that 
envisioned in the Act. Their predicament has inevitably hindered the 
development of the urban housing program into which the homesteading 
program has evolved over the years. 

The change in emphasis from agriculture to urban housing was an 

accomplished fact by the time the Hawaiian Homes Commission Act was adopred 

as a state law by the Hawaii Constitution. Although the 1950 Constitutional 

Convention felt i t  desirable to continue the Hawaiian homes program, they did 

nothing to resolve the dilemma in policy and philosophy which has confronted 

the program throughout most of its history. The provisions of Article XI refer 

to no more specific policy than "the further rehabilitation of the Hawaiian 

people" . 

THE CURRENT PROGRAM 

A 10-year general plan for Hawaiian home lands was adopted on October 

31, 1975. I ts  goals and objectives read: 35 

(1) Goal: Xaximize HOUSING assistance for native Hawaiians 

Objective: Program housing for 2,600 new families. 

(2) Goal: Allocate AGRICULTURAL LANDS to native Hawaiians. 

Objective: Allocate at  least 40,000 additional acres for direct 
agricultural use by eligible Hawaiians; use all available 
techniques to maximize productivity of agricultural lands. 
(Note: the Hawaiian Homes Commission Act sets 20,000 acres 
as the limit which can be allocated within any 5-year period. ) 
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( 3 )  s: Reduce the acreage of LANDS USED FOR INCOME 
purposes. 

Objective: Reduce by at least 20,000 acres the lands 
presently under general lease and temporary use permit and 
make these lands available for direct use by native Hawaiians. 

(4) Goal: Maximize INCOME through more effective land 
management. 

Objective: Use only a small fraction of Hawaiian home lands 
to generate sufficient income for operating and administrative 
expenses. 

A recent brochure by the department of Hawaiian homes further explained 

its mission: 36 

We now believe that rehabilitation, aina Hoopulapula, or 
Development, however it is labeled, is our charge. 

We believe that the definition of rehabilitation is to maintain 
and restore human dignity and honor by providing opportunities for 
one to survive and adapt to enable one to ultimately become self- 
reliant and self-sufficient. 

We believe that we can best contribute to this goal by 
concentrating on one major need and aspect of rehabilitation - that 
need being economics. Economics is defined as the satisfaction of 
material needs. Material needs are those needs important to survival 
such as food, clothing and shelter. 

The current emphasis on the satisfaction of material needs poses several 

philosophical questions regarding the program. The original program, with its 

concentration on homesteading, did incorporate the needs of the Hawaiian cul- 

ture.  Hawaiians needed land, not only for economic survival, but for the 

preservation of a life-style. The intention has shifted from the preservation of 

an ethnic group's identity, land, and cuiture to the integration of that group 

into the predominant western way of life. Except for the target group, the 

Hawaiian homes program is hardly distinguishable from federal and state 

attempts to '!rehabilitate" other segments of society. 

If the Constitutional Convention desires to clarify the direction of the 

Hawaiian homes program, it could d e f i e  "rehabilitation", and the relationship of 

that prGeess to land, culture, economics, and Lfe-style 
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PROVISION FOR THE HAWAIIAN HOMES COMMISSION 

ACT IN THE HAWAII STATE CONSTITUTION 

During t h e  period 1921 to 1959, t h e  Hawaiian Homes Commission Act was 

administered a s  a federa l  law f o r  t h e  Ter r i to ry  of Hawaii. T h e  terr i tor ial  lands 

designated f o r  u s e  b y  the  Hawaiian home l ands  program were federa l  lands ,  a n d  

all amendments to the  Act were made b y  the  U .  S .  Congress .  

T h e  approach of s tatehood,  however,  ra ised  t h e  question a s  to what t h e  

s t a t u s  of the  Act would b e  a f t e r  Hawaii's admission into t h e  Union. Once tit le to 

t h e  Hawaiian home lands  was t r ans fe r red  from t h e  U .  S .  government to t h e  S t a t e  

of Hawaii, what  would b e  t h e  relation between Hawaii a n d  t h e  U.  S .  Congress  

with r e spec t  t o  t h e  Hawaiian Homes Commission Act? This  quest ion was largely 

resolved b y  t h e  voters '  ratification of t h e  proposed s t a t e  constitution in 1950 a n d  

t h e i r  approval  of t h e  conditions of t h e  Admission Act in 1959. 

1950 Constitutional Convention 

The  Committee on t h e  Hawaiian Homes Commission Act,  appointed a t  t h e  

1950 Constitutional Convention, concluded t h a t  t h e  new Hawaii Constitution must 

include some provision f o r  t h e  Hawaiian Homes Commission Act.  I n  its Standing 

Committee Report  No. 33, t he  committee explained its view: 1 

. . .  The Hawaiian Homes Commission Act, 1920, as  amended, i s  present ly  
p a r t  of the  bas ic  law of the  Ter r i to ry  of Hawaii, on the  same bas i s  
a s  the  Hawaiian Organic Act. I t  i s  an a c t  of Congress, and can only 
be amended o r  repealed by Congress. I f  Hawaii &ere t o  remain a 
T e r r i t o r y ,  t he  Hawaiian Homes Conmission Act would remain i n  force .  
I f  Hawaii were t o  become a S t a t e  without any merition being made of 
the  Hawaiian Homes Commission Act o r  the  Hawaiian Homes Lands i n  t he  
S t a t e  Cons t i tu t ion ,  or  i n  any enabling a c t  passed by Congress, there  
would be an extremely ambiguous l ega l  s i t u a t i o n  leading t o  endless  
confusion. Me could no more adopt a Const i tu t ion  from which a l l  
reference t o  the  Hawaiian Homes Commission Act was excluded, than we 
could adopt a Const i tu t ion  from which a l l  reference t o  the  public  
debt of the  Ter r i to ry  of Hawaii was excluded. During some 30 years  
of opera t ions  under t h i s  Act,  very extensive r i g h t s ,  d u t i e s ,  
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privileges, immunities, powers and disabilities have arisen by way 
of leases, loans, contracts and various other legal relationships. 

... It is therefore nonsense to propose, as some of the petitions 
referred to this Committee have proposed, that this Convention 
exclude from the proposed State Constitution all reference to the 
Hawaiian Homes Commission Act, 1920, as amended. Something must be 
said and done about the Hawaiian Homes program in the transition from 
a Territory to a State. 

Furthermore, at  the time the Convention was meeting in 1950, the 81st 

Congress of the U .  S.  was considering a statehood enabling bill for Hawaii. This 

bill contained a requirement that any proposed state constitution for Hawaii must 

include a provision adopting the Hawaiian Homes Commission Act as a law of the 

state. 2 

The Convention, thus, had what it believed to be an implied 
mandate from the provisions of the hill to include provisions in the 
Constitution which would assure a protected future for the Hawaiian 
Homes program. It was the consensus of the convention that any 
proposed constitution not including such provisions would be 
unacceptable to Congress. 

Article XI of the Hawaii State Constitution 

Article XI of the Hawaii Constitution was adopted by the 1950 

Constitutional Convention substantially as proposed by the Committee on the 

Hawaiian Homes It contains 2 sections. The first section adopts the 

provisions of the Hawaiian Homes Commission Act as a law of the state subject to 

amendment or  repeal in the manner provided by the enabling act. Section 1 of 

Article XI reads as follows: 

SECTION I. Anything in this constitution to the contrary 
notwithstanding, the Hawaiian Homes Commission Act, 1920, enacted by 
the Congress, as the same has been or may be amended prior to tbe 
admission of the State, is hereby adopted as a law of the State, 
subject to amendment or repeal by the legislature, provided, that, if 
and to the extent that the United States shall so require, said la% 
shall be subject to amendment or repeal only with the consent of the 
United States and in no other manner, provided, further, that if the 
United States shall have been provided or shall provide that 
particular provisions or types of p r o v i s i o n s  of said Act may be 
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amended in the manner required for ordinary state legislation, such 
provisions or types of provisions may be so amended. The proceeds 
and income from Hawaiian home lands shall be used only in accordance 
with the terms of said Act, and the legislature may, from time to 
time, make additional sums available for the purposes of said Act by 
appropriating the same in the manner provided by law. 

Section 2 of Article XI ,  proposed to the Convention, provides that the 

state and its people agree to enter into a compact with the United States, the 

conditions of which shall be stipulated by the enabling act, and further that the 

state and its people agree to faithfully carry out the spirit of the Hawaiian 

Homes Commission Act. This section reads as follows: 

SECTION 2. The State and its people do hereby accept, as a 
compact with the United States, or as conditions or trust provisions 
imposed by the United States, relating to the management 2nd 
disposition of the Hawaiian home lands, the requirement that Section 
1 hereof be included in this constitution in whole or in part, it 
being intended that the Act or Acts of the Congress pertaining 
thereto shall be definitive of the extent and nature of such compact, 
conditions or trust provisions, as the case may be. The State and 
its people do further agree and declare that the spirit of the 
Hawaiian Homes Commission Act looking to the continuance of the 
Hawaiian homes projects for the further rehabilitation of the 
Hawaiian race shall be faithfully carried out. 

When the necessity for including both of these sections was questioned by 

one of the convention delegates, Delegate J .  Garner Anthony explained the 

purpose of the 2 sections. The exchange proceeded as follows: 4 

KELLERMAN: ...Why is it necessary to adopt one section writing 
into the Constitution the Hawaiian Homes Commission Act as a law 
and ... a second section agreeing with the United States government 
under compact to write it in as law? It seems to me that we're doing 
the same thing twice.. . . 

ANTHONY: The purpose of the proposal is two-fold. One, the 
first section will embody the act in the Constitution. Standing 
alone, if that were just in the Constitution and nothing more, then 
by a subsequent action of subsequent conventions that section could 
be repealed. As I understand the draftsman, in order to remove that 
difficulty they have gone one step further and said, not only shall 
it be written into the Constitution, but there shall be a compact 
with the United States. Now, what Delegate Kellerman is concerned 
about is the necessity of the two sections. I as a lawyer don't 
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think that two sections are necessary; the compact would he suf- 
ficient. But the purpose in having it in two sections, as I 
understand it, is, one, to put it in the Constitution, and that is 
not sufficient because a subsequent convention might change it. So 
they have added a second section which would require the entry of a 
compact between the United States and the State providing that it 
could not be changed without the consent of the Congress. 

After adoption of both sections of Article XI by the 1950 Constitutional 

Convention, the proposed constitution was submitted to a vote of the people. 

The Constitution, including its Hawaiian homes provision, was ratified by the 

people at the election held on November 7 ,  1950. 

The Admission Act of 1959 

Hawaii's admission into the Union was approved by Congress on March 18, 

1959. As expected, section 4 of the Admission Act did require the State of 

Hawaii to adopt the Hawaiian Homes Commission Act of 1925 as a provision of its 

constitution. In addition, this section stipulated the conditions of the compact 

between the United States and Hau-aii as follows: 5 

As a compact with the United States relating to the management 
and disposition of the Hawaiian home lands, the Hawaiian Homes 
Commission Act, 1920, as amended, shall be adopted as a provision in 
section 7, subsection (b) of this Act, subject to amendment or repeal 
only with the consent of the United States, and in no other manner: 
Provided, that (1) sections 202, 213, 219, 220, 224, and 225 and 
other provisions relating to administration, and paragraph (2) of 
section 204, sections 206 and 212, and other provisions relating to 
the powers and duties of officers other than those charged with the 
administration of said Act, may be amended in the constitution, or in 
the manner required for State legislation, but the Hawaiian home- 
loan fund, and the Hawaiian home-development fund shall not be 
reduced or impaired by any such amendment, whether made in the 
constitution or in the manner required for State legislation, and the 
encumbrances authorized to he placed on Hawaiian home lands by 
officers other than those charged with the administration of said 
Act, shall not be increased except with the consent of the United 
States; (2) that any amendment to increase the benefits to lessees of 
Hawaiian home lands may be made in the constitution, or in the manner 
required for State legislation, but the qualifications of lessees 
shall not be changed except with the consent of the United States; 
and (3 )  that all proceeds and income from the "available lands", as 



H A W A I I A N  H O M E  L A N D S  

defined by said Act, shall be used only in carrying out the pro- 
visions of said Act. 

Section 7,  subsection (b ) ,  of the Admission Act provided for 3 

propositions to be submitted to the people of Hawaii for approval before Hawaii's 

actual admission as a state. These propositions were: (1) did the people desire 

statehood; (2)  did they accept the boundaries for the State as specified in the 

Admission Act; and (3) did consent - -  to the terms, conditions, and 

reservations 

Section 7 stated that if a majority of voters ratified these 3 propositions, 

Article XI of the Hawaii Constitution would be deemed to include the provisions 

of section 4 of the Admission Act. Hawaii's electors approved the 3 propositions 

at the primary election held on June 2?, 1959, and so Article XI of the 

Constitution was automatically amended to include section 4 of the Admission 

Act. This section of the Admission Act now appears as section 3 of Article XI in 

the Hawaii Constitution. 

To summarize, section 1 of Article XI adopts the Hawaiian Homes 

Commission Act, 1920, as a law of the State, subject to amendment or repeal only 

in the manner provided by Congress. Section 2 accepts as a compact with the 

United States the requirement that the Hawaiian Homes Commission Act be 

constitutionally guaranteed, and agrees to the conditions of the compact as 

these may be prescribed by Act of Congress. Finally, section 3 of Article X I ,  

originally section 4 of the Admission Act, establishes the conditions of the 

compact by enumerating those sections of the Hawaiian Homes Commission Act 

which may be amended solely by state legislation or constitutional amendment 

and those sections which may be amended or  repealed only with the consent of 

Congress. 
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CONSTITUTIONALITY OF THE HAWAIIAN 

HOMES COMMISSION 

Several of the 1950 Constitutional Convention delegates expressed grave 

reservations on the advisability of including the provisions of Article XI in the 

new state constitution. One of their major reservations concerned the question 

of the constitutionality of the Hawaiian Homes Commission Act, 1920. 

The question of the constitutionality of the Hawaiian Homes Commission 

Act was given its most thorough consideration by Congress in 1920, at the time 

the Act was adopted. Several witnesses at the congressional hearings claimed 

that the proposed Hawaiian Homes Commission Act was discriminatory "class 

legislation". However, the Attorney General of the Territory and the Solicitor 

of the Department of Interior held that the enactment of the Hawaiian Homes 

Commission Act would be a legitimate exercise of the federal government's 

plenary powers over the Territory of Hawaii. Both the Senate and House 

Committees on Territories concluded that the Hawaiian Homes Commission Act 

was constitutional. 

A majority of delegates to the 1950 Constitutional Convention agreed with 

the conclusion of the 1920 House and Senate Committees on Territories. They 

maintained that the opinions of the attorney general and the solicitor were as 

valid in 1950 as they had been in 1920. However, the constitutionality of the 

Hawaiian Homes Commission Act has never been tested in either the federal or 

state courts. Even though the opinion of those responsible for the original 

enactment of the Hawaiian Homes Commission Act and of the majority of delegates 

to the 1950 Constitutional Convention was that the Hawaiian homes program is 

constitutional, "there is no way that the question of constitutionality of the Act 

may be finally laid to rest except by a ruling of the Supreme Court of the 

United States". 1 
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Consideration by Congress in 1920 

Opposition -- to the Hawaiian Homes Commission - Act. During the hearings 

held by both the Senate and House Committees on the Territories to consider the 

proposed Hawaiian Homes Commission Act, several witnesses appeared to testify 

against the enactment of the bill.2 One of the most outspoken critics of the 

measure was A. G .  M. Robertson, a former chief justice of the Territory, who 

was representing the Parker Ranch at the congressional hearings. 

Mr. Robertson believed that the Hawaiian Homes Commission Act 

constituted unfair discrimination against all those not of Hawaiian blood who 

could not qualify for the Hawaiian homesteading benefits. He felt that the Act 

violated an "implied" constitutional right: 3 

Now, there is no direct provision in the Constitution that 
prohibits Congress from discriminating against persons because of 
their race, color, or previous condition of servitude, except in 
relation to the right to vote; but there is an implied right not to 
be discriminated against because of color of one's skin or the kind 
of blood in your veins. 

And so I say, Senator, I think it is fundamentally indisputable 
that Congress has no more right than a state legislature has to 
classify and discriminate according to a man's race or color under 
the Constitution. The right to not be so discriminated against is 
one of those implied limitations that the Supreme Court has so often 
referred to, . . . .  

In response to claims that the Hawaiian Homes Commission Act was 

constitutional because it was based on a reasonable, rather than a 

discriminatory, classification of citizens, Robertson stated : 4 

Undoubtedly, classifications may be, and frequently are, made 
by law, but in order to be valid they must have a logical relation to 
the subject of the legislation. A citizen's race or color has no 
logical or reasonable relation to the matter of homesteading public 
lands, and a classification which would admit one and exclude another 
with reference to that subject because of his color ought to be held 
~nvalid. 
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Opinion of - - the Attorney General of - -- the Territory. The Attorney General 

of the Territory, Harry Irwin, discounted Robertson's claims that the Hawaiian 

Homes Commission Act would violate any constitutional right. In his opinion 

there was nothing in the Constitution which would prohibit Congress from 

enacting the Hawaiian homes legislation. He testified as follows: 5 

. . .  it has been suggested by some and emphatically stated by others, 
that legislation of this kind may not be constitutionally enacted for 
the reason . . .  that it would be class legislation, and therefore in 
violation of the Constitution of the United States. No particular 
article of the Constitution has been suggested as being prohibitive 
of this legislation, nor do I know of any such prohibitive provision 
in the Constitution. 

The only provisions of the Constitution of the United States 
which could, by any construction, affect legislation of this kind are 
section 2 of Article 4 and section 1 of the fourteenth amendment. 
These sections are usually grouped in textbooks under the title 
"Privileges and immunities and class legislation." 

[Section - 2 - of Article 41 Section 2 of Article 4 of the Constitution 
provides that, "the cifizens of each state shall be entitled to all 
privileges and immunities of citizens of the several states." This 
provision, however, has no application to legislation by Congress 
affecting the Territories. 

"The guaranty contained in the Constitution as originally 
adopted protects only those persons who are citizens of one of the 
States in the Union. Thus, it does not apply to aliens or to 
citizens of the United States resident in an organized Territory of 
the United States . "  (12 C.J. 1109) 

[Section .- 1 - of - the Fourteenth Amendment] --- That portion of section 1 of 
the fourteenth amendment which is germane reads as follows: 

"No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States." 

"This section of the Constitution operates only as a protection 
against State action." (12 C.J. 111) 

[Conclusion] - After a consideration of the various principles 
involved, 1 an of the opinion that nothing in the Constitution of Lhe 
Enited States prohibits Congress from enacting the legislation 
recommended by Senate Concurrent Resolution Ro. 2. 

While discounting the c l a h  that the Hawaiian people had any equity right 

to the former Crown lands c.f the Terr i tory.  the attorney general proposed the 

fallowing legal base for enactment of the Hawaiian hoaes legislation: 6 
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I come now to the proposition which I believe to be one which 
merits the careful consideration of the Committee and which I believe 
constitutes a sound and the only basis upon which legislation of this 
kind can be enacted. The proposition briefly stated, is that the 
Federal Government in the exercise of its plenary powers over the 
Territory of Hawaii, should by apt legislation set apart for the 
exclusive use of members of the Hawaiian race, certain portions of 
the public domain in Hawaii for the purpose of rehabilitating the 
race and preventing its ultimate extinction. 

This testimony of the attorney general represented the "first time that the 

concepts embodied in the Act were held to be constitutional by an official of the 

territorial government". 7 

Opinion of -- the Solicitor - of - the Department of - Interior. In addition to the 

attorney general of the Territory, the federal solicitor of the Department of 

Interior submitted an opinion favoring the constitutionality of the Hawaiian 

Homes Commission bill. He claimed that the federal government's policy of 

favoring certain classes of people, such as veterans and Indians. had 

established numerous precedents for the Hawaiian homes legislation: 8 

Would an act of Congress setting apart a limited area of the 
public lands of the Territory of Hawaii for lease to and occupation 
by native Hawaiians be unconstitutional? It would not. There are 
numerous congressional precedents for such action. The act of 
Congress approved February 8, 1887, as amended by the act of 
February 28, 1891 (26 Stat. 794) authorizes public lands which have 
been set apart as Indian reservations by order of the President to be 
surveyed and 80 acres of land therein to be allotted to each Indian 
located upon the reservation, or where the lands are valuable for 
grazing to be allotted in areas of 160 acres. Another section of the 
same act authorizes any Indian entitled to allotment to make 
settlement upon any public lands of the United States not otherwise 
appropriated and to have same allotted to them. 

Resolution No. 20 passed by the House of Representatives 
December 10, 1919, and by the Senate February 5 ,  1920, gives 
soldiers of the late war a preference right over all other citizens 
to enter public lands of the United States when same shall be open to 
disposition. H.R. 1153 proposes to set apart a large area of 
valuable public lands in Imperial Valley, California, for 
disposition to soldiers. Many instances might be cited where 
Congress has conferred special privileges or advantages upon classes 
of individuals in connection with the disposition or use of public 
land. Another line of acts of Congress are numerous laws setting 
apart areas of public lands for gater supply or park purposes of 
cities, counties, and towns. 
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Although A .  G .  M .  Robertson asserted that the status of the Hawaiians 

was diametrically opposed to that of the Indians on the mainland and that 

neither Indian reservations nor veteran's preference rights constituted 

legitimate precedents for the Hawaiian homes legislation, the Congressional 

Committees on Territories used the solicitor's opinion to substantiate their 

conclusion that the Hawaiian Homes Commission Act was constitutional. 

Conclusion of the House Committee on - Territories. After several hearings 

on the proposed Hawaiian Homes Commission bill, the House Committee on 

Territories formally recommended its passage. In Committee Report No. 839, 

the committee commented on the constitutionality of the recommended legislation 

as follows : 9 

In the opinion of your committee there is no constitutional 
difficulty whatever involved in setting aside and developing lands 
of the Territory for native Hawaiians only. The privileges and 
immunity clause of the Constitution, and the due process and equal 
protection clauses of the 14th amendment thereto, are prohibitions 
having reference to State action only, but even without this defense 
the legislation is based upon a reasonable and not an arbitrary 
classification and is thus not unconstitutional class legislation. 
Further there are numerous congressional precedents for such 
legislation in previous enactments granting Indians and soldiers and 
sailors special privileges in obtaining and using the public lands. 
Your committee's opinion is further substantiated by the brief of the 
Attorney General of Hawaii ... and the written opinion of the 
solicitor of the Department of the interior. 

Congress accepted the opinion of its House and Senate Committees on Territories 

concerning the constitutionality of the Hawaiian Homes Commission Act, and the 

bill became law on July 9 ,  1921. 

Consideration by the 1950 Constihtional Convention 

The 1950 Constitutional Convention's committee on the Hawaiian Homes Act 

was charged with the responsibility of determining the relationship of the 

Hawaiian Homes Commission Act to the new Hawaii Constitution and of 

recommending the provisions to be included in the Constitution. In its Siandmg 
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people; if that act is valid, and as I say we must presume it is until 
it's declared unconstitutional by the courts, until and unless it is 
so declared, then the people of this territory have no civil rights 
to share ... in the Hawaiian Homes lands, and therefore this civil 
rights provision will not apply at all, as I read it. 

Now if the act is unconstitutional then somebody ought to take 
it into court, and do that, and it'll take care of itself 
automatically. I feel therefore that actually in adopting this Bill 
of Rights . . .  section, we will not be infringing on the rights of any 
persons entitled to benefits under the Itawaiian Homes Commission 
Act. 

The 1950 Constitutional Convention delegates eventually adopted a motion 

to express their feeling that the proposed Bill of Rights section on 

discrimination was not applicable to the Hawaiian homes provisions. However, 

the logic of the convention delegates would no longer be applicable if the 

Hawaiian Homes Commission Act were to be declared in violation of the U . S .  

Constitution by a court of law 



Chapter 5 
LEGALITY OF THE COMPACT WITH 

THE UNITED STATES 

The constitutionality of the Hawaiian Homes Commission Act was not the 

only major question dealt with by the 1950 Constitutional Convention in regards 

to Article XI of the proposed constitution. A second major question concerned 

the legality of the compact between the United States and Hawaii which was 

provided for in section 2 of the Constitution's Hawaiian home's article. This 

compact, the conditions of which were to be determined by Act of Congress, was 

required by the United States as a condition of Hawaii's admission into the 

Union. 

The question concerning the legality of Hawaii's compact with the United 

States can best be phrased as follows: Is the requirement that Hawaii enter into 

a compact with the United States to guarantee the continuance of the Hawaiian 

homes program a violation of the U.S. Constitution's provision that new states 

shall be admitted upon equal terms with the old? As one researcher has 

explained : 1 

. . .  A compact i s  gene ra l ly  viewed a s  a  binding agreement between two 
governments which may only be abrogated o r  modified by mutual consent 
of t he  p a r t i e s  en t e r ing  i n t o  the  compact. The ques t ion  which neces- 
s a r i l y  a r i s e s  when t h e  f ede ra l  government r equ i r e s  t he  acceptance of 
a  compact by a  wholly dependent and subordinate  t e r r i t o r y  a s  a 
condi t ion  t o  be met before  g ran t ing  s ta tehood,  i s  how t h a t  compact 
a p p l i e s  a f t e r  t h e  t e r r i t o r y  becomes a s t a t e .  The ques t ion  may a l s o  
be phrased a s :  whether o r  not t h e  new s t a t e  has been admitted wi th  
t h e  same r i g h t s  and r e s p o n s i b i l i t i e s  a s  o t h e r  s t a t e s .  

Objections to the Compact 

There were some delegates to the 1950 Constitutional Convention who 

believed that the required compact between the State of Hawaii and the United 

States did indeed violate the principle that new states be admitted upon equal 

terms with the old, Delegate Ashford explained this view as follows: 2 
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. . .  I think that the requirement by H.R. 49 of entering into a compact 
with the United States is absolutely invalid. This is land and this 
is a subject matter over which the United States, if we were a state, 
would have no control, and in requiring us to enter into such a 
compact, they diminish our sovereign powers. They, therefore, 
infringe upon that well settled interpretation of the provisions of 
the Constitution that new states shall be admitted upon equal terms 
with the old. Now, I'll just read you some certain language from the 
Supreme Court of the United States which in its essence has been 
repeated often. 

When a new state is admitted into the Union, it is so 
admitted with all the powers of sovereignty and 
jurisdiction which pertain to the original states, and 
such powers may not be constitutionally diminished, 
impaired or shorn away by any conditions, compacts or 
stipulations embraced in the act under which the new 
state came into the Union which would not be valid and 
effectual if the subject of Congressional legislation 
after submission. (Coyle v. Smith, 221 U.S. 559) 

To further support her opposition to the compact, Delegate Ashford 

argued that: (I) the public lands of the Territory of Hawaii had been held in 

trust  by the United States pending statehood and therefore could not have trust  

conditions attached when they were returned to the State of Hawaii, and (2)  the 

Indian lands involved in other state compacts with the United States were held 

on an entirely different basis than the Hawaiian home lands and therefore such 

compacts were not legitimate precedents for the Hawaiian homes compact. She 

explained these views as follows: 

. . .  The Indian lands referred to in the various constitutions of the 
newly created states and compacts with the United States are an 
entirely different basis from the Hawaiian Homes Commission lands. 
When we became a part of the United States, the United States had no 
public lands here except those specifically designated for defense 
and so forth. The public lands were ceded to the United States and 
accepted under the Newlands Resolutions subject to a trust; that 
trust was recognized when we became an organized Territory. The 
lands were put under our administration by the Organic Act. They 
remained our lands in the control of the United States pending the 
time we were to he admitted as a state. 

Now, the Indian lands are upon a different basis entirely. 
Those were lands not for specific Indians, they were lands set aside 
either by treaty with the Indians or by an act of Congress out of the 
public unappropriated lands of the United States--none of which 
exists in Hawaii or have e x i s t e d  in Hawaii--and always under the 
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control of the United States under the terms of the Constitution and 
under their absolute title. The terms of the Constitution of the 
United States provide for the regulation of commerce with the Indian 
tribes. Those lands were set aside from the control of the state, 
retained in the United States, and subject to the control of the 
United States; therefore, there was no infringement of the 
sovereignty of the state. In this case, however, the trustee of our 
lands, in returning them to us, is attempting to attach to them terms 
of trust as though it were the full order. That distinguishes these 
lands from the lands set aside in the various new states for Indian 
reservations.. . . 3 

. . .  the lands granted by the Republic of Hawaii and accepted by the 
United States, being ceded in trust cannot have trust strings tied to 
them when they are returned.4 

The majority of convention delegates, however, were not persuaded by 

these arguments. Delegate Tavares explained why he felt Congress could 

legitimately attach strings to the Hawaiian home lands: 5 

... I agree with the statement that ordinarily since the lands are 
trust lands, Congress would not be reasonable in putting a string on 
it when it gives it back to us. Unfortunately, we, the 
beneficiaries, have agreed to that change of the Hawailan Homes 
Commission Act through our legislature. And in that respect 
therefore, we have the situation of the beneficiary having consented 
to the trustee changing the terms of the trust.. . . 

Although the Convention, and the people of Hawaii in the statehood 

election of 1959, did accept the required compact and its terms, the legality of 

the compact has remained a subject of doubt in some minds. Two commentators 

on the Hawaii Constitution have commented on the vulnerability of the compact: 6 

No parallel restrictions upon the self-government of an 
American State appear to have been imposed by Congress, and in the 
light of the determination of previous similar, but different 
restrictions, the provision may be legally vulnerable. (See Coyle v. 
Smith, 221 U.S. 559 (1911) and Stearns v. Minnesota, 179 G.S. 223 - -. 
(1900)) 



H A W A I  I A N  H O M E  L A N D S  

Precedent of Coyle v. Smith 

The authority most commonly cited by those who have questioned the 

legality of the Hawaiian homes compact is the landmark case of -- V.  Smith, 

221 U .  S .  559 (19U). In this case, a provision of Oklahoma's enabling act 

requiring that the state capital be located at Guthrie until 1913 was declared 

void, even though Oklahoma's Constitution contained an ordinance which 

provided for the irrevocable acceptance of all conditions of the enabling act. 

The U . S . Supreme Court, in its decision, stated: 7 

. . .The only question for review by us is whether the provision of the 
enabling act was a valid limitation upon the power of the state after 
its admission, which overrides any subsequent state legislation 
repugnant thereto. 

The power to locate its own seat of government and to determine 
when and how it shall be changed from one place to another, and to 
appropriate its own public funds for that purpose, are essentially 
and peculiarly State powers. That one of the original thirteen 
States could now be shorn of such powers by an act of congress would 
not be for a moment entertained. The question then comes to this: 
Can a State be placed upon a plane of inequality with --- its sister 
States in the Union if the Congresschooses to impose conditions 
which -- - so operate at the time of its admission? (Underlining for 
emphasis) 

The above question phrased by the Court was decided in the negative in 

the V.  - -- Smith case. Critics of Hawaii's compact with the United States 

governing the Hawaiian Homes Commission Act have felt that the Coyle v .  Smith 

decision is a legitimate precedent indicating that the Hawaiian homes compact is 

invalid. 

However. a careful reading of the Court's decision in Coyle v .  .- Smith 

indicates that "if Congress does not have the power to impose limitations or 

conditions upon the admission of a new state other than from its power to admit 

new states, then an imposition such as found in that case cannot be sustained". 

But - it' Congress does have pol̂ jt-r over the s u b s  matter of the compact, -- --- -- 
"Congress mag impose limitations because the State's power would not then be .- --- 

affected. "* Thus. the legality of the Hawaiian homes compact appears to rest on 
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whether the subject matter of the compact is within the conceded powers of 

Congress or whether the matter is exclusively within the sphere of state power. 

Legal Basis for the Compact 

The legality of the Hawaiian homes compact can be defended on the 

grounds that the subject matter of the compact--public lands--is within the 

conceded powers of Congress. Thus, the sovereign power of the State of 

Hawaii is not diminished by the conditions of the compact. One researcher has 

used the following logic to demonstrate the legal basis for the compact: 9 

(1) -- Smith held that Congress may not impose restrictions or v .  

conditions in an enabling act over subjects which it does not have pienary power 

to regulate, but that Congress may include in an enabling act legislation which 

derives its force from the power of Congress to regulate public lands: 10 

V. Smith, 221 U.S. 559 1 9 1 ,  p. 5741 -- 

... It may well happen that Congress should embrace in an enactment 
introducing a new State into the Union legislation intended as 
regulation of commerce among the States, or with Indian tribes 
situated within the limits of such new State, or regulations touching 
the sole care and disposition of the public lands or reservations 
therein, which might be upheld as legislation that would derive its 
force not from any agreement or compact with the proposed new State, 
nor by reason of its acceptance of such enactment as a term of admis- 
sion, but solely because the power of Congress extended to the 
subject, and, therefore, would not operate to restrict the State's 
legislative power in respect of any matter which was not plainly 
within the regulating power of Congress. Williamette a -- Co. v. 
Hatch, - 125 U.S. 1, 9; Pollard's Lessee v. e, supra. -- 

( 2 )  The subject matter of the Hawaiian homes compact is the management 

and disposition of Hawaiian home lands: 

[Section 4 of the Admission Act, now incorporated as part of Article 
XI of the Hawaii State Constitution] 

As a compact with the United States relating to - the management 
and 9 o s i t l o n  . of - the Hawaiian - . home - lands, the Hawaiian Homes 
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Commission Act, 1920, as amended: shall be adopted as a provision of 
the Constitution of the State, as provided in section 7, subsection 
(b) of this Act.. . . (Underlining for emphasis) 

( 3 )  The Newlands Resolution transferred the fee simple title of the public 

lands of Hawaii from the Republic of Hawaii to the United States, thereby 

making such public lands the public lands of the United States: U. 

[The Newlands Resolution, providing for the annexation of Hawaii, 
18983 

Whereas the Government of the Republic of Hawaii, having in due 
form signified its consent, in the manner provided by its 
constitution, to cede absolutely and without reserve to the United 
States of America all rights of sovereignty of whatsoever kind in and 
over the Hawaiian Islands and their dependencies, and also to cede 
and transfer to the United States the absolute fee and ownership of 
all public, Government, or -- Crown lands, public buildings or 
edifices, ports, harbors, military equipment, and all other public 
property of every kind and description belonging to the Government of 
the Hawaiian Islands, together with every right and appurtenance 
thereunto appertaining; Therefore 

Resolved & the Senate and House of Representatives of the 
United States of America in Congress Assembled, That said cession is 
accepted, ratified, andconfirmed, and that the said Hawaiian 
Islands and their dependencies be, and they are hereby, annexed as a 
part of the territory of the United States and subject to the 
sovereign dominion thereof, and that all and singular the property 
and rights hereinbefore mentioned are vested in the United States of 
America.. . . (First underlining for emphasis only) 

(4) The Constitution of the United States by Article IV ,  section 3 ,  clause 

2 ,  vests in Congress the exclusive and plenary power to control and dispose of 

the public domain: 

[ 7 3  Corpus Juris Secundum, Public Lands, section 3, pp. 649-6511 

Congress is vested by Articie LV section 3 clause 2 of the 
federal Constitution with the power to control and make all needful 
rules and regulations with respect to the public domain. Congress 
has both legislative and proprietary powers with respect to the 
public domain. It mtn prescribe -- rules with respect to the use...and 
occupancy - of - the-- -- domain precisely -- as - an individual deals with 
and controls his land. The power over the publlc domain intrusted & - -- -- 
w r e s s  b~ the Constitutron is exclusive plenary, and without - --____ - - 2  -- - 
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limitations. It is for Congress to determine how the trust shall he 
administered and not for the courts. The courts or executive 
agencies may not proceed contrary to an act of Congress in this 
congressional area of national power. ... (Underlining for emphasis) 

The states have power to control and regulate public lands 
belonging to them, although, where such state lands have been granted 
to the states by the federal government, the regulations must be 
consistent with the terms on which the lands were ,granted.lZ 

[Ibid. section 24, p. 6751 
--I 

Congress is vested by the Constitution with the power of 
disposition of public lands. The power is without limitation and 
congress has absolute right & prescribe the times, the 
conditions, ---- and the mode of transferring this propertyor any partof -- 
it and to designate the persons by whom, and to whom, the transfer - 7  

shall be made. . . . (Underlining for emphasis) 13 

(5) Congress has the power to impose and enforce trust agreements 

which are contained in the enabling acts of new states: 14 

[Ervien v. - U.S L, 251 U.S. 41 (1919) in which the U.S. Supreme Court 
prohibited the State of New Mexico from departing from the trust 
conditions imposed by the enabling act on lands granted to the State 
upon its admission to the Gnion] 

The case is not broad in range and does not demand much 
discussion. There is in the Enabling Act a specific enumeration of 
the purposes for which the lands were granted and the enumeration is 
necessarily exclusive of any other purpose . . . .  To preclude any 
license of construction or liberties of interference it was declared 
that the disposition of any of the lands or of the money or anything 
of value directly or indirectly derived therefrom for any object 
other than the enumerated ones should "be deemed a breach of trust." 

... The phrase, however, means no more in the present case than that 
the United States, the grantor of the lands could a o s e  -- - - -,. 

to exact the - -- 

(6) Congress has the power to enter into compacts: 15 

[Frank P. Grad, "Federal-State Compact: A Ye* Experiment In 
Cooperative Federalism,' 63 Col. L. Rev. 842 (1963). - - -- 
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The Const i tu t ion  does not  p r o h i b i t  t h e  f e d e r a l  government from 
e n t e r i n g  i n t o  compacts with one o r  more s t a t e s ,  and con t rac tua l  
arrangements between t h e  government and one o r  more s t a t e s ,  much i n  
t h e  na tu re  of compacts have been upheld by t h e  Supreme Court f o r  more 
than a  century ,  beginning with t h e  Cumberland Road c a s e s . . . .  

The logic of the foregoing points appears to uphold the legality of 

Hawaii's compact with the United States governing the Hawaiian home lands 

program. 



Chapter 6 
AMENDMENT OF THE HAWAIIAN HOMES 

COMMISSION ACT, 1920 

By ratifying the state constitution as proposed by the 1950 Constitutional 

Convention, the people of Hawaii thereby accepted the compact with the United 

States provided for in section 2 of Article XI. Section 4 of the Admission Act, 

added to Article XI in 1959, specified the conditions of this compact between 

Hawaii and the United States. These conditions relate to the method of 

amending the Hawaiian Homes Commission Act, 1920. 

Some important questions concerning the amendment procedure provided 

for in Article XI are: 

(1) Is the entire Hawaiian Homes Commission Act adopted as a 
provision of the Hawaii Constitution? 

(2) How may the Hawaiian Homes Commission Act be amended? 

( 3 )  What procedure must be followed to amend or repeal those 
sections of the Hawaiian Homes Commission Act which require 
the consent of the United States? 

(4) Since 1959, what method has been used to amend the Hawaiian 
Homes Commission Act? 

The following sections will discuss these questions 

Constitutional Status of the Hawaiian Homes Commission Act 

Is the entire Hawaiian Homes Commission Act adopted as a provision of xhe 

Hawaii Constitution? This question arises because of the conflict in wordhg 

between sections 1 and 2 of Article XI of the Hawaii Constitution and section 3: of 

the Admission Act which was adopted verbatim as an amendment to Article XI: 
1 

... A r t i c l e  X I ,  on t h e  one hand,  p r o v i d e s  t h a t  t h e  Hawaiian Homes 
Commission Act  i s  adopted a s  a  law of t h e  S t a t e  and sub jec t  t o  
amendment o r  repea l  by t h e  S t a t e  l a s l a t u r e ,  w i t h  t h e  p r o v i s o  t h a t ,  



HAWAIIAN H O M E  LANDS 

to the extent the United States would require, the Act shall be 
subject to amendment or repeal only with the consent of the Gnited 
States. On the other hand, section 4 of Public Law 86-3 provides 
that the Act be adopted as a provision of the State Constitution, not 
as a law of the State as provided in section 7(b) of Public Law 86-3. 

The question of whether the Hawaiian Homes Commission Act is adopted as 

a law of the State or as a provision of the Hawaii Constitution is closely related 

to the question of how the Act may be amended. If the entire Act is a part of 

the Constitution, then any changes in the Act may be effected only by 

constitutional amendment. This would seem to violate the necessary distinction 

between statutory material and constitutional provisions, and would incorporate 

a large body of statute into the Constitution. 

Fortunately, the attorney general of Hawaii has held that the Act in its 

entirety was - not adopted as part of the Hawaii Constitution upon amendment of 

Article XI : 2 

To hold that the Hawaiian Homes Commission Act, in its entirety, 
is adopted as a provision of our State Constitution would, aside from 
other serious objections, create a difficult, cumbersome, and time- 
consuming process for effectuating amendments thereto. It is 
extremely doubtful that the Congress ever intended that the Hawaiian 
Homes Commission Act, in its entirety, were to be adopted as a 
provision of our State Constitution. It seems that the literal 
language appearing in section 4 of the Admission Act has beclouded 
the true intent of the Congress. What Congress contemplated appears 
to be this: that Article XI of our State Constitution shall be 
deemed amended to include the basic provisions of section 4 of the 
Admission Act, to wit, the provisions providing that as a compact 
with the United States, the Constitution of the State of Hawaii shall 
include a provision under Article XI thereof providing for the 
continuance of the Hawaiian Homes Commission Act for the rehab- 
ilitation of the Hawaiian race as a state law, subject to amendment, 
whether by constitutionai amendment or by state legislative act or 
repeal, only with the consent of the United States unless otherwise 
expressly provided therein by Congress. 

Although the continuance of the Hawaiian Homes Commission Act is 

constitutionally guaranteed and the method of' the Act's amendment is specified 

in Article XI of the Hawaii Constitution, not all the statutory provisions of the 

Hawaiian Homes Commission Act are deemed to be included in the Constitution. 



Methods of Amending the Hawaiian Homes Commission Act 

How may the Hawaiian Homes Commission Act he amended? This question 

is largely answered by a careful reading of section 4 of the Admission Act, now 

section 3 of Article XI .  It divides all amendments to the Hawaiian Homes 

Commission Act into 2 categories: (1) amendments -- which mai be made without 

the - consent - -  of Lhe United States, such as amendments to the administrative 

sections of the Hawaiian Homes Commission Act and amendments to increase the 

benefits of lessees; and (2)  amendments which require .- the consent -- of the United 

States, such as amendments which impair the funds set up under the Hawaiian - 
Homes Commission Act, change the qualifications of lessees or in any other way 

diminish the benefits to lessees. As stated by the U .  S . Senate in a 1959 report 

recommending passage of rhe Hawaii Admission Act: 3 

... The Hawaiian Homes Commission Act is a law which set aside certain 
lands in order to provide for the welfare of native Hawaiians. While 
t h e  new State will be able to make changes in the administration of 
the act without the consent of Congress, it will not be authorized, 
without such consent, to impair by legislation or constitutional 
amendment the funds set up under it or to disturb in other ways its 
substantive provisions to the detriment of the intended 
beneficiaries. 

Section 3 of Article XI provides that amendments belonging to the first 

category above may be made "in the manner required for state legislation" AL! 

amendments to the Act since statehood have been accomplished in this manner. 

Amendments in the first category may also be made "in the constitution". This 

means that such amendments may he proposed by the Constitutional Convention 

or by the state legislature in accordance with the constitutional amending 

procedures provided for in Article XV of the Hawaii Constitution. However, the 

method for proposing amendments M-hich belong tc the category requiring the 

consent of the United States is not so clearly specified in Article Xi  
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Amendment of Basic Provisions of the Hawaiian Homes Commission Act 

What procedures must be followed to amend or repeal those substantive 

sections of the Hawaiian Homes Commission Act which require the consent of the 

United States? This is the major question left unanswered in section 3 of Article 

XI.  The problem has been stated as follows: 4 

What procedure must be followed to amend or repeal those 
sections which require the consent of the United States; i.e. can 
said sections be amended or repealed by State legislative enactment 
(in the manner required for State legislation) with the consent of 
the United States or must they be amended or repealed in the manner 
required for constitutional amendment or repeal (Article XV of the 
State Constitution), with the consent of the United States, or are 
both procedures of amendment or repeal with the consent of the United 
States available under Public Law 86-3, sections 4 and 7 and Article 
XI of the State Constitution? 

In other words, must the substantive provisions of the Hawaiian Homes 

Commission Act be amended by constitutional amendment with the consent of 

Congress or - by state legislative act with the consent of Congress? Or is either 

method of amendment acceptable to Congress? 

The question of how basic amendments to the Hawaiian Homes Commission 

Act may be effected arises because of the conflict, mentioned earlier, in the 

wording between sections 1 and 2 of Article XI on the one hand, and section 4 of 

the Admission Act on the other. Even though the attorney general has held 

that the Hawaiian Homes Commission Act in its entirety is not included in the 

Hawaii Constitution, a question still remains concerning the status of those 

substantive provisions requiring the consent of Congress to any change. This 

problem has not yet been officially resolved by the attorney general in any 

formal ruling : 5 

. . .  The memorandum of Vernon Char dated April 4, 1 9 6 0 ;  VFLC:ru; 
343:IX-A stated that the Attorney General was unable to reach a 
conclusion regarding the procedure to be followed in amending the 
basic and substantive provisions of the Hawaiian Homes Commission 
Act due to the apparent conflicting provisions of the Constitution. 
However, he suggested that the Legislature, if it desired some 
authoritative ruling on the part of the United States, should amend 



the Act by b i l l  and submit such b i l l  t o  the United States Congress 
for approval. 

The question of the proper amending procedure to be used mainly 

concerns the acceptability to Congress of amendment proposals made by state 

legislative act, rather than by constitutional action. It appears safe to assume 

that the constitutional amending procedure provided for in Article XV of the 

Hawaii Constitution would prove acceptable to Congress. But whether a 

constitutional amendment is proposed by the state legislature or by a 

constitutional convention, in accordance with the provisions of Article XV,  any 

such proposed amendment would require the approval of Congress before 

becoming effective. 

Amendments to the Hawaiian Homes Commission Act Since 1959 

The question of how basic amendments to the Hawaiian Homes Commission 

Act may be effected remains unsolved. No amendment has gone to Congress 

since 1959. In fact, there appears to be no known procedure for congressional 

approval. The Hawaii state legislature has been quite conservative in its 

legislation, and there are no congressional committees or administrative offices 

that regularly monitor amendments to determine the need for congressional 

action. Therefore, there has been no opportunity to follow the attorney 

general's suggestion to submit such a proposed amendment to Congress in order 

to receive some ruling on the question. The basic substantive aspects of the 

Act have remained unchanged since statehood, and, in fact, since the bill was 

first enacted by Congress in 1921. 

In 1976, the Hawaii state legislature did pass an amendment that ended 

with the following provision: "This Act shall take effect upon its approval by 

the Governor of the State of Hawaii, and with the consent of the Cnited 

States. "' The department of Hawaiian home lands has found this particular act 

without merit and has no plans to implement i t .  No word has come from 

Congress as to whether or not "silence" is to be considered "consent", and thus 

this particular act is unlikely to provide an opportunity to clarify procedures. 
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All  amendments to the Hawaiian Homes Commission Act since statehood 

have been accomplished by simple state legislation. Although the alternative 

method of constitutional amendment is provided for in Article XI, the state 

legislature has consistently chosen the simpler method of amendment by 

legislative act. In light of the desirability to limit a constitution to broad basic 

principles and exclude detailed items more properly covered by statutes, it 

appears wise to continue to amend the Hawaiian Homes Commission Act by state 

legislative act in all possible cases. 

Most of the sections of the Hawaiian Homes Commission Act amended since 

statehood have been among the enumerated sections in Article XI not requiring 

the approval of the United States. The other sections which have been amended 

are not listed as "excepted" sections in Article XI, but have been enacted by 

the state legislature as being provisions which increased the benefits of the 

lessees. The practice of the legislature in such cases has been to submit the 

proposed amendment to the attorney general for an opinion as to whether or  not 

such amendment does in fact increase the benefits of lessees and thus not 

require the consent of the United States. I 

A few of the major amendments to the Hawaiian Homes Commission Act 

made by the Hawaii state legislature since 1959 have: 

(1) Abolished the Hawaiian Homes Commission as an agency and 
created the department of Hawaiian home lands to be headed 
by an executive board to be known as the Hawaiian Homes 
Commission .8 

(2)  Broadened the purposes for which loans may be made and 
increased the amounts of loans that can be made.9 

(3 )  Provided for a full-time chairperson appointed by the 
governor and placed all employees under the civil service 
system with a proviso that gives first preference in job 
recruitment to qualified persons of Hawaiian extraction .LO 

(4) Provided additional income to the department of Hawaiian 
home lands from state sugar leases and water licenses; 
permitted the department to guarantee loans made by private 
lending institutions to homesteaders for home building; 
permitted loans to beneficiaries who wish to build, purchase 
or mprove homes on erther Ha~aiian home lands or on non- 



Hawaiian home lands; and directed the state department of 
education to initiate programs designed primarily to improve 
educational opportunities for children of homesteaders with 
funds provided by the department of Hawaiian home lands. 11 

(5) Increased the benefits to lessees by raising the ceiling on 
certain loans; permitted more flexibility in the uses of the 
development fund; established 2 new funds (a statewide 
replacement loan fund and a Hawaiian home general home loan 
fund; and provided more flexibility in interest rates. 1 2  

Not all proposed changes in the Hawaiian Homes Commission Act since 1959 have 

become law. In an attempt to centralize responsibility in the department of 

Ha~raiian home lands and rectify certain problems connected with a plural- 

headed department, both houses of the legislature in 1963 passed a bill ( H . B .  

1352) which would have replaced the Hawaiian Homes Commission with a single 

executive head. However, on the last day of the session the attorney general, 

in response to a request for an opinion, reaffirmed the view expressed in a 1961 

opinion. This earlier opinion stated: 13 

An amendment to the Hawaiian Homes Commission Act to provide for 
the elimination of the Hawaiian Homes Commission and to substitute 
therefor a single executive to manage Hawaiian Home Lands under the 
Act would violate section 2 of Article X of the Constitution of the 
State of Hawaii. 

Section 2 of Article X of the state constitution reads as follows: 

The legislature shail vest in one or more executive boards or 
commissions powers for the management of natural resources owned or 
controlled by the State, and such powers of disposition thereof as 
may be authorized by law; but land set aside for pubiic use, other 
than for a reserve for conservation purposes, need not be placed 
under the jurisdiction of such a board or commission. 

The attorney general held that section 2 of Article X r~ould have to be 

amended if a single executive were to be substituted for the Hawaiian Homes 

Commission. Therefore, the governor allorved the proposed bill to die without 

his signature. However, one researcher has made an interesting comment on 

the applicability of section 2, Article X ,  to the proposal for a single executive 

head of the department of Hawaiian home lands: 14 
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The f i r s t  c lause ,  taken alone,  mandates the  establ ishment  of a  board. 
However, t h e  c los ing  clause excepts  those s i t u a t i o n s  i n  which the  
land i s  s e t  as ide  f o r  publ ic  use (o ther  than f o r  conservation 
reserves)  from t h e  requirement of an executive board. This c los ing  
clause makes it poss ib le  t o  p lace  s t a t e  o f f i c e  bui ld ings  under the  
j u r i s d i c t i o n  of the  Department of Accounting and General Services 
and harbor f a c i l i t i e s  under t h e  Department of Transportat ion.  The 
quest ion remains a s  t o  whether o r  not t h i s  c los ing  c lause  excepts the  
Department of Hawaiian Home Lands a s  well a s  o the r  agencies from the  
requirements of an executive board. A c lose  examination of both the  
l e t t e r  opinion and the  opinion c i t e d  above does not d i sc lose  whether 
o r  not  t h e  Attorney General considered the  c los ing  c lause  before 
rendering h i s  opinion. I f  such c los ing  clause were considered, then 
the  reasoning why such c los ing  clause d id  not apply t o  Hawaiian home 
lands was no t  made apparent .  

If t h e  in terpre ta t ion  of section 2 ,  Article X ,  sugges ted  above is n o t  

accepted b y  t h e  a t torney general of the state, it appea r s  tha t  any  f u t u r e  

attempt to establ ish a  single executive head  fo r  the department  of Hawaiian home 

l ands  will require a constitutional amendment to Article X 



Chapter 7 
SCOPE OF CONVENTION POWER WITH REGARD 

TO HAWAIIAN HOME LANDS 

The scope of the Constitutional Convention's power with regard to the 

Hawaiian home lands is extremely broad. It ranges from the ability to propose 

amendments to statutory provisions of the Hawaiian Homes Commission Act of 

1920, to the power to propose changes in the constitutional provisions of Article 

XI of the Hawaii Constitution. Any proposed change in the Hawaiian Homes 

Commission Act or  in the provisions of Article XI w~ould require approval by the 

voters of Hawaii in accordance with the provisions of Article XV of the Constitu- 

tion. Any proposal to impair the basic provisions of the Hawaiian Homes 

Commission Act or  to change the conditions of the compact with the United 

States would require, m addition to approval by the voters, the consent of the 

United States Congress. 

Amendment or Repeal of the Hawaiian Homes Commission Act 

Under the provisions of Article XI, the Constitutional Convention may 

propose amendments to the administrative provisions of the Hawaiian Homes 

Commission Act or amendments which would increase the benefits of lessees. 

Such amendments would require only ratification by the voters of Hawaii in 

accordance with the provisions of Article XV of the Hawaii Constitution. The 

Convention may also, if it desires, propose amendments to impair the basic 

provisions of the Hawaiian Homes Commission Act. Such proposals would 

require not only the approval of the voters of the state, but also the consent of 

the United States. 

In effect, the Constitutional Convention can conceivably propose any 

change in the statutory provisions of the Hawaiian Homes Commission Act it 

desires. The vital question then is one of determining what the appropriate 

function of the Convention is.  Should the Convention involve itsel€ in statutory 

revision? It is generally agreed that the amendment of statutory provisions is a 

function of the legislature, not of a Constitutional Convention. The role of a 



HAWAIIAN H O M E  LANDS 

Constitutional Convention is more appropriately limited to one of determining 

constitutional, rather than statutory, provisions. "A constitution is no place 

for legal codes.. . . It should do no more than set down fundamental and 

enduring first principles. 1 

Even though Article XI does, in effect, give the Constitutional Convention 

the power to amend the statutory provisions of the Hawaiian Homes Commission 

Act, it may be wiser for the Convention to leave such amendment to the state 

legislature and to limit itself to a review of the constitutional provisions for 

Hawaiian home lands in Article XI. 

Amendment or Repeal of the Provisions of Article XI 

If the Constitutional Convention accepts the proposition that all 

amendments to the Hawaiian Homes Commission Act can best be effected by state 

legislative action, then the scope of the Convention's action is appropriately 

limited to possible changes in the provisions of Article XI.  The Convention's 

action is further restricted by the fact that these provisions were required as a 

condition of Hawaii's admission into the Union and are guaranteed by a binding 

compact between the United States and Hawaii. - It appears that no changes in -- - 
the basic constitutional provisions can be made without the consent of the - .- - 
L'nited States. 

In their simplest terms, the provisions of Article XI do nothing more than 

agree to a compact with the United States guaranteeing the continuance of the 

Hawaiian Homes Commission Act as a state law, subject to amendment or repeal 

only in the manner specified by Congress in the Admission Act. This presents 

a Limited number of alternatives to the Convention. The Convention may 

propose to : 

(I) Maintain the status quo by leaving the provisions of Article 
Xi unchanged; 

( 2 j  Amend Article XI to include a statement of general policy to 
guide the administration of the Hawaiian homes program; 
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(3)  Eliminate all constitutional guarantees for the Hawaiian Homes 
Commission Act, while allowing the Hawaiian Homes 
Commission Act to continue as a state law; or 

(4) Eliminate the Hawaiian homes program completely 

The first alternative listed requires no action by the Convention. The 

second alternative requires a determination by the Convention delegates of what 

the basic objectives of the Hawaiian Homes Commission Act should be. The third 

and fourth alternatives would be drastic steps with serious legal implications. 

They could not become effective without the final consent of the United States. 

Any choice among the possible courses of action open to the Convention 

must necessarily be based on some value judgment r e g a r d i g  the Hawaiian homes 

program.2 I f ,  in the judgment of the convention delegates, the Hawaiian homes 

program is serving a useful and worthwhile purpose as presently constituted, 

the Convention may choose to maintain the status quo. If the delegates feel that 

a special program for the Hawaiian people is desirable but that the program 

might be adrniristered more effectively if there were some clear constitutional 

starement of the policy to be pursued by the program, then the second 

aiternative may be chosen. If the delegates feel that the Hawaiian homes 

program shouid continue in existence and yet feel that either (I) it does not 

merit the special status accorded by a constitutional guarantee, or (2) the 

Hawaiian Homes Commission Act should be completely within the power of the 

State to amend or repeal rather than being subject to amendment or repeal only 

in the manner specified by the U.S. Congress, then the third alternative may 

be chosen. Finally, if the delegates feel that the Hawaiian homes program is 

unfairly discriminatory or that it is not serving a useful purpose either for the 

Hawaiian people or for the state as a whole, then the Convention may choose to 

propose the repeal of the provisions of Article XI .  
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Appendix 

HAWAIIAN HOMES COMMISSION ACT, 1920 

, k t  #JuB 9. 1921. i 42.1: SUi I S )  

Ibu 4s: 3 no- m< a i  i s  Sbrr coe.n,uron m a  u auc,s;: to rmcernrnt ai m?c* ns 
-,,w u limcli X I  0: Lhe Demu;ui,ac 

S N r c l d  zsuar b.&gs mu. men s n c d  ma wc noc o s i a .  
-- 

$1. n i a t  this Aci may beciiedas the "Hawaitan H c m a  Commission Act, 
i920." 

52. That whm used in this Act the :em "Hawaiian Grrnnic Act" mevns 
the Acr rnrtried "in Act ro provide 8 gcrernmeni for the Terntor, of Hawan," 
approved April 30, !W3, m amended. 

TITLE 2: HAWAIIAN H O M E S  C O M M I S S I O N  

5201. [Defuritioas.] (a) Thai wher, used in rhis otie: 
(1) lbihe term "commission" means the Hawaiian Homes Commission; 
(2) Tbe 1erm"pubik iand" has the m e  meaning as defined in puasiaph 

(3) of subdivision (a) of Eeerion 7 3  of the Hswslian Organic Act: 
(3) The term "fund" mczns the Krtwaiian hcmc Loan funa; 
(4) The term "Sutr" m a a s  the Sate  of Hawaii; 
5 )  n i e  t c m  "Hawaian home iandi" means sii hods even rhc status of 

Hawailan home h d s  under rhe provisions of sccrion 204 o f  this orlc; 
(6) The term "in*.rm m a r  any tract of Hawhiiaa home lands !cased. ss 

aufhorizd by wction 207 of this title, oi any paition of such tract: 
(7) The term "naiive Hawhitan" means ar.y descendant of not less than 

one-haif oarr of the biood of ihe iaus ~nhabtiing the Hawaiian Isiands pieu:ous 
to 1778; 

(8) The term "irrigated pstorai land" means land r.oi tn the dessnption 
of thc ~ g n c ~ i t u r a i  :and but which, through irngaoon, is capable of carrjtng more 
livatack the y m  through than tint-c1a;u pasroiai lssd. 

(b) Any term dcfmed oi daetibed in secrion 347 ci 35i of the Revised 
Law of Hawan of !9LS, crcepr a r m  defmed m nuMivision (a) ofrhis snrion, 
shall, whencccr uwd in this titic, have rhc m e  meaning ai gven by inch 
defiNiion or dercnpiion. [Am lun. 8, 1954, c 3Zi. $2, 68 Srai 26% am L !963. 
c 207, $5(a)l 

5202 D e m e n t  offices, smff, eocmisim, maohm.  eompeaurtioa. 
(a) Them shdl be a deparunmi of Haaiauao home h d s  which sbaU Se headed 
by an ca~curive board to be known as the Wawaiiao homa  commission. The 
m a ~ b a n  of themmmmion rnaU be n a m z c d  andappoininl in afcordance w t h  
d o n  2634. Hawaii R e d  Statuts. The amsussion rhali be cornpored of 
tight membm, as foliowr: three shall be resideall of the city and covnty of 
Honoldu, of whom one shall be a ia idrnt  of the Third Scnaroilai Diirnci, a 
m a d  Snail be a icjidmr of ths Fourth h a r o t i d  Dfcrici. and a tSud shdi k 
a is idem of nth- the F i h  Sixth or Slvenrh Senaronai Psmct; one shall be 

=-aim H&ne comn&ion. All members r h d  havebeen restdenisof the State 
at lacit Lhict ?tarn pnor lo theu appomiiomi and at l b s c  ?ow o f  the memberj 
%hall be drvrndrn~ of nr;r i a s  thiul one-founh oan of rhe b i d  of the iaus .-.. ~ ~ 

&star rhc Haw& ~nsiandi ~rerrous to 1778. The mmbezs of the m m i -  

The a n m s t o o  may ddeeaie to inc c b a n  rvcC docia, p w m ,  and 
authmiry or so much the&, =-may be ia&i or prop i  for the pr;formancc of 
rhe funmom vaied in the emmission. The chairman oi the commirsion shall 
wrve Y, s NI-umc capcity. He &all, in such iapaeiq, p i iorm such duties, and 
~ n d s e  ruch ~ o w o s  and aurhonw, or so much thermf, as may be ddegaid  to 

(b) pronsions o f  rccuon 7616, Hawaii Ren- Siamra. sbaU rppiy 
to the pasinons of rhe Fmusr deputy and priva:c ~ r i e ~ v y  to the c ~ i r n a n  of the 
cmmkion. Thc deparrmeni may hire a JM coiiiirting of quaLIied hida  in 
&,ma a d  &"fung, piaonvlg and dcvciopmcnt, iegd matt- aylcuitilre aod 
ranching, and oihei i n d i % d d  an a sontraft-d bas= not subjmt to &aptex i6. 
77, aod 78, Hawaii R e v i d  Smiuia, when the w ~ v ~  ro be @ommi Mli as t i t  

pmanat apwuirmcni sum undu cOaptn 76'wthour a'iedunion in pay or 
the loss ofMiio"ty, prior credit. ~acstioil or I I C ~  iwve -4 hemofore. 
An einployae with warn who d m  i;oi m a p y  a p r t ion  under chapierr 75 and 
n s h d  be a o m k u d  to the -it:on aRe it has bcm ciassified and m i m e d  m . . 
ui appmpFhiarc mhry range hg :he dinctor of personnci %=mica and such em- 
~loyee  rhdl nor ~uif- a reducnon ?n pay or lou of -on* m d  other credits 
-ed heietofore. 

All vacancls and new p i t i o n s  which sre covered by the pmvmons of 
chapim 76 and 77, Hawaii R e v i d  Stnruta, shall be fiiled in accordance virh 
rhc provisions ofsecnon 76-23 and 7631, Hawan RcviKd Statuta, providd iha: 
the pmvisions of t h e  wctions shall be appijcabie fint to q d i c d  pemns of 
Hawaim ufraction. [Am Jul. 26, 1935. c 420. 51.49 Sur 504;  kisy 31, 1944, 
c 2i6, 5i. 58 Stax 260 Jul, I, 1952, c 618.66 Stat 515; am L 1963, c 207, 51; am 
Imp L 1965, e 223, $55, 8; am L 1977, c 174, $11 

62W. [CerCnio pvbiic LMdr ddgoated "assilnble Inn&"] AU public 
h& of the dextiption and acreage, as follows, eiciuding (a) all iaods *thin any 
forest m a t i o n .  (b) all cultivated sugar-e lands a d  (cj all pubiic hods heid 
under a certdicrie of mupsrion, homestead i-, nght of puichare lease, or 
spend homestead asaemcnt, aie hcrthy despared, and heitinaifcr referred io, 
as "available iands": 

(1) On the island of Hawaii: Kamaoa-Puileo iclevez r h o w a d  acres. 
mom or i-j, in the disrnct of Kau; Puukapu trweive zhourlnd acres, more or 
l a ) ,  Kavaihae 1 (:en thousand acres, moie or i s ) ,  and Pauahi (sere" hundred 
m d  fifty ucin, noreor I=), m the dzsznct ofSouth Kohais; Kamokn-Kapulenr 
(five rhoowd  acres, moie or i a i j ,  Waimanu (two hundred acre,  more or less), 
Xienie (men thousand rhrae hundred aod fifty acre,  moie or la$),  m the distncr 
a iHanakm; fifty-rhia lhousznd acres ro b s c i e M  by rhedepmmmt fmm the 
h d s  of Homuula Mauka. !n thedistnc: of Nonh Hilo: Panama. Waakea :two 
thousand sirm, moce or l a i .  We~ske~ka l .  or Kcaukaiia !two thousand acis .  
more or :ess), and two thousand acres of agncuituiai iands rc be xi=:& by the 
departmen: from the lands of Piihonvs in the distnc: of South Hiia: and rxc 
!hausand acres to ie seiecred by rhc dcpanmenr kimn the la;?& of Kaohe-Makuu, 
in tbc diarnct of P u n ;  lhd at Keauiaha, Haw-,, mcie pamsiiiaily de;cnbed 
J1 foliows. 

PARCEL I 

Saw wt asades  KezuMna &%.? Pr:i k ExcuiircO?de Xuirbered iZ1.  
aird b m g  x v n i c n  l i t h e  Gcrcrnmem Ian2 a: Watdiu, Sourh Hiiu, Hsaai:. 

Begmning ai the sourheast corner of ivls w c e i  of imd, w the nanh sldr 
of Kdamanmic Road, the smidinarei of r;td point of kgreginnir.8 refeired w 
Goue.mrni iuivey rnangiiiarion station "Haim" being 6ve thousand sm hun- 
dred and engiiiyi;iie end twelve one-hundzedthi fmi nanh and seventen; thou- 
sand r,me hundred and iimp-%tic; and fifteen one-hundre0;hr fee: east, as shown 
on Government Suwcy Rresirieied Map Numbered 27% and ranntng by iiue 

bun by the d u i o n  ar huein p i o n d d  above. azlmurhs. 



1. Sirty-one d c g r e ~  fity-eiphr minuies one thousand three hundred and 
fiy-one and wvenry-three one-hundredths feei dong :he north side of Kaiallla- 
naok Road (fifty feet widc); 

2. One hundred and fifiy-onc degree fiiiy-eighi minuter ~ i g h t  hvndrcd 
and forty feet dong United Siara mriitary reservation For river and harbar 
improvcmenrs !Executive Order Numbered 176): 

Thmce along the rrarhois at high-water maik, the direct azimuths and 
di~mu~ bclwcsn putnu ar seashore bung: 

3. Two hundred and nghtyiwo degrees no minuta foui hundred and 
sirty-eighr and fifty one-hundredths Ccet; 

4. Three hundred and lhineen degree twenty minuter fovi hvndied and 
fony-one feer; 

5 Two hundred and sixty dcgrco iweeiy nunoin anc hundred and iony 
em. ,".., 

6. Two hundrai and Tony-rwodd&-ee xweniy m1n93 ter two hundred and 
Fdry far: 

7. One hundred and eighty-eight d e g r a  iony m u r a  sixiy feet; 
8. Two hundred and wvcnig-two dcgrccs twenty minurer one hundred 

and wvcnry feer: 
9. Two hvndied and five degree no minvics sixty fee; 

10. One hvndied and ten degree twenty minute3 two hundred and 
wary feet: 

11. Nincry d e g r ~ a  fifty nunuter eighty f m ;  
12. One hundred and rixiy-two degree no mlnuier one hundred and 

seventy fee: 
13. Two hundred a ~ d  fifty deer- thiny mnuter foui hvndied and i h n y  

PARCEL 11 

BRng a ponlon of the Governmeni iand of Waiakrr. South Hiio, Hawaui, 
and iosated on the nonh ride of Kslanianaoie R o d  and adjoining parcel I. 
hereinbefore dcscnbed. 

Bcenning a i  the souih corner of this of land, on ths nosh side of 
Kaianianaolc Road, the cooidinatej of raid point of beginning referred ro Gov- 
ernment survey rnangulation rihfion "Haiai." being five thousand six hundred 
snd eighty-one and twelve one-hundredths feet north and seven thousand nine 
hundred and thin?-three and fifteen one.hundicdihs feet e a t  m d  iunning b? riue 
arimuth~: 

I. One hundred and Bfiyi-ne degree fifty-sin mrourff three hundred 
and eighty ieei along the easr bundary of parcel 1; 

2. T w o  hvndred and ircnry-mne d~grees forty-five minute thirty ie- 

conds one hundred and ninety-one and one one-hiindiedthn feet; 
3. One hundred and ninoy-eight degree no minvia two hundred and 

thiny fmi !o a one-and-one-half inch pipe ie r  in concrete: 
4. T h m  hundred and seven degree thirty-eighr minutes five hundred 

and sirry-two and twenty-one one-hundredths feet to a one-and-one-haif ~nch  
pipe s t  in concrete: 

5. Twenty-eight degier, no minura one hundred snd twcnty-one and 
thiny-wuen one-hundredths feer to the nonh side of Kahirnaoie  Road, 

6. Sirty-one degree fifty-eight minuter ioui hundred and cightyihree 
and twenty-two one-hundieblk fee1 alonq the nonh ride of Kulmsnsoie Road 
to the p t n r  of beginning ar,d contrinrng an aim of fire and twcn:s-ax one- 
hundredths acier. more or iers. 

(2) On the island ofMank* Kahihnui (twenty-five thousand air-, more 
or !ess) m rhedisinct of Kuhikmab, and the public lands (sir thourand rcio, more 
or l a )  in the disinct of Kuia; 

(3) On rhc island af Moloka: P d a u  (eleven thousand foui hundred 
a-m, mare or lessj, Kzpaaka !.two :hoiisand acres, moic or less,, Kaiamauia (nn 
ihousmd acres, more or 1-i, Hmlehuu (ihree thousand fiir hundred XI-, mOrE 
or i a ) ,  Kamiioioa I and 11 (three t h o w d  vx hundred ucrer. moie or i a i .  and 
M&&uaaia (two ihauand two hundred *<in, mare or I-) and Knlaupapa (five 
t h o m d  a-rer. more or imi: 

(4) Oo the 1~lar.d of Oah*: Yar,&uh (three i houmd  Em., mcic or icss), 
and Llia;iialei (two thousand acres, moie or ierr), m :he Diinit of \Vaianre: and 
Wam.anaio (Four thouand acrer, more or ins!, m :" D~iatnci of K w i m ~ k a ,  
cz"~irog rhm~from rhr rniliiai) r w a t l o n  and the jcdch Ian&: and rhu?r 
c e m n  nsrtiau ofthe ;an& of Auwiuolimu, Keaiaiu. and Kaiawanine aescnlxd 
by m r a  and bouzdi as ioiiowi, to-wit: - 

ii: uirri w r a i ~ ~ ~ ~  i uctb<ju *darn -\o .i:ors i. !o+&. ; >M. reicrnng $0 
rrsllabk lard, .i "Uld*". Ma", 

(1) Ponion of the Governmeor land at Auwtioiimu, Punchbowl Eli:, 
Honoluiu. Oah", d-nbed as foilowr: 

Bcginmng at a gipe at the southeast corner of this tiact of land, on the 
bundar)  beiween the lands of Kewdo and Auraoirmu, the midinares airaid 

of beginning referred to Governmcnr Survey tnangulaiion riatlon "Punch- 
inwl." kzng one thousandone hundredand rhirtyfivc and nine-tenths feer north 
and !wo rhowand five hundred and fifty-ievcn and eight-tenihs irer east u ihown 
cn Governmen: Survey Registered Map Numbeied 2092. and running by ime 
ar!murhs: 

I. One hundred and nrty-thieedegren ihny-one m!nuia iwo hundied 
and rh lnyaahi  m d  ueht-renrhs ferr done rbe cast ride of Punchbwl-*&hi . . 
Road: 

2. Ninety-four degree cighr minuts one hundred and twentyfour and 
mne-tenths feet across Taniaius Dnve and along the east ride of Puuawaina 
n.e.,*. 

3. One hundred dnd thiny-one ddegrces thirteen minares rwc hundred 
and th~rty-two and five-tenths fee! along a rwentyfirc fwt  roadway: 

4. One hundied and rhiny-nine drgreo ';fly-five m:nu:e twenty a-d 
five-tenths feel dong same: 

rhiny-rhrce feer aiong -.e to a pipe: 
7 lbcnce iollowirg the old Auwaiolimu rronc wail dong L.C. Award 

Numbered 3145. to irenu,. piant 5147 (lot 8 rc C.W. Booth), LC. Awiiid 
Numbered 1375, to Kapule. and L.C. Award Sumbered 1155, to Kckuanom. the 
d u s t  azimuth and dts&e being two hvndied m d  fony-rme deper,  forty-onc 

9. Fiiy-one degi&, twelvc minuter, one thousand and foui hundred 
fcer along the land of Kewalo to ihc p i n t  of begmnmg, containing an arca of 
twenty-spvm a- ra ,  e repimg and iereivlng ihciefiom Taniaiu Dnve and 
Auwaialimu Street cioising thls iand. 

(11) Pomor. of ihe land of Kerurla. Punchbwi Hii!, Honolulu, O&u, 
being pan of ihe lands sei aside for the use of the Hawaii Expenmen: Satton of 
the Cnrced Stares Deparirnent of Ag;icuiiwe by pioclamaoon of the Acting 
Govcmor of Hawe ,  dated June 10, 1901, and described as ioilowa: 

B c d g  at the northeast corner ofthis lot, at a place csilai "Puu W o n  
the boundary between the :an& of Kewalo and Auwauoiimu, the cwidinater of 
said point of beginning referred to Government survey inaogularion sktiun 
"hnchbowi," being three thowand two hundred and fiiiy8vcanS r r - imths  feet 
nonh and five thowand two hundred and fony-four and seven-renrhr feet cast, 
as show on Govmmmt  Suivey Registered .Map Numbered 2692 of the Siate 
of Hawaii, and running by true azimuths: 

I. T h r a  hundred and fity-four ddgrcts ihiny minuter Nee hundred and 
chin? fecidong the i-nder ofrheland of Kcwdo, to the middieofthe rueam 
ohich divide3 the Ian& of Kewda and Kdawahine; 

2. Thence down the middle of sard stream donx ihe land ofKaiawahine. 

rinrv i ~ f  alonr the remainder of the land of Kcwalo: 

lhc ridge to the point of beenning, the dire1 azimuth and dirrancr bnng :wc 
bundied and thirty-two dr~rees iwcniy-sir m.nura one thousand foui hundred 
and seventy feet m d  containing an airs of ihtny acier; excepiing and resewing 
therefrom Tantalus Dnve cioising this land; 

[(Ill) R rp4ed .  Act of Jul. 9, i952. c 614, 81. 66 Siar SII! 
(19 Pcnbon of the Hawaii L r ~ n m e n t  Strnon under the controi of the 

United Srates Depmmmt of Agnculiuie, siroried on the northeast side of 
Auwaioltmu Street. 

KEWALO-UKA, HONOLULU, OAHU 

Being a pon:cn of the m d  of Keaalo-uha onveyed by the Terncon of 
Hawaii !o the Un:red Stare at Amenca by pinclmaooi;s airhe Actme Governor 
of Hawa;;, Hen? S. Cc-per, darn? June 10, IWI, and u g - a t  16, i90!, and s 
p n i o n  of the United Stars  Nav) Hirrpitd rffcivatron dercrbsd in Preridatial 
Executive omer Numbered 1!8I, dated March 2:. i"0. 



Bgloning at the w e t  corner of rhis parcel of land, on the Aurwaiolimu- 
Kswdo-uka boundaiy and on the northust side of Auwaiollmv Street, the mi- 
dim:= of raid point of beenrung referred to Govcmmmt survey trianguiauon 
station "Punchbowl," being one thovvind two hund~ed and thirty and My-o&i 
one-hundredths f ee  nonh and rwo rhoumd six hundred and seventy-five m d  
nu onehondredtiis feet easi as shown on Govcnmen: Survey Regmered Map 
Sumbcied 2985 and m n m g  by azimuths measured clockwise from tme murh: 

I. Two hundied and rhinydnc degiea twelve minutis one thourand 
two hvndicd and fanpeighr and rwenty-sw one-hundredths fter dong ihe land 
of Auwaiolimu; 

2 .  Three hundred and weniy-one degieh iwcive n i n u r s  eight hundred 
and nxty feet dong Hawaiian homc land s d e c n b d  in Preidenriai Eiwutivc 
Order Sumbered 5561; 

3. Thence down aiong the middle ofstream mall w Nms and wmdtngr 
dong the land of Kslawahine to thc nosh corner of R m v c l t  High Schoci lot, 
the diicci azimuth m d  disian;r being ihmy-three degiees ionyiight ilunvies 
fony s o n &  ant rhousand one hundred and tweivr and rwcwcy one-hundredths 
fen. 

I?imce srdi down dong the middle of rtimm for the next s v m  c c u m  
dong the Rooswdt Hi& School premises, the diiecr anmath and disran- 
bcrwern points in middle of said stream bemg: 

4. Twenty-three dcgies forty minutes tweniy-eighimd iiinny one-hun- 
dredths feet; 

5. Eight degiees no minute one hundied and f 3 t m  feci; 
6. PGee hundied and rhiny-even degiea Niy minute fony-sight fcn; - ". !. rwo degieer thmy minute ~ixry feet; 
8. Fony-nine den- fony minutes f&-two feet: 
9. Fcny-six dsgieer SLX minutes ninety and reventy one-hundredths feet: 

10. Nioery-two degiees funs-three minutes nmeiy-five and sixty one 
hundredrhi feei; thence 

I I .  Eighty-threc degrees thirty-elght minutes scvenry-onc and rrty-three 
onehundiedihs feet along state land to the aanhcs r  side of Auwaiolimu Street; 

12, Thence on u c u n e  to the ;eft wirh 8 radius of one thousand one 
htii;d:cd m d  ndsenty-s;x 8r.d ircntyiight ons-hundredths f e t  dong :he 
oonheasr side ofhuwaioiimu Street along land dacnbed in Preidentiai Enrco- 
tive Order f i nbo red  i181, dzrcd March 25,  1910, the dtiecr aumuth and 

one hundred and seventy biil and twenrvisnht one hundredths feet dona the . - - 
nonhcasi ride oiAuwsio;imu Street. ihc diimi azimuth m d  distance bnng m e  
hundred and sixty degieis fifty minuto fony-nght seconds three hundred and 
twelvr and ievcnty-five one-hundredths feet: 

14. Two hcndred and twenty-four degree, Fiftythree m s l u t a s u  hundred 
and wventy m d  sixty-five one-hundredths feer dong the Quany Rmrvaiion 
(Siatc of Hawaii, owneri: 

:5. One hundred and ten degreis st-. minuia two hundred and tbmynme 
and went? one.hnndiedtha feet dong same: 

16. Nincty-two degree five minutes two hundred and two and twenty 
one-hundredths feet along =me: 

17. Fifry-three degrees rwmry minuia three hundicd md few and 

. - " 
Auwaolimu Street to :he point of besinnine and cantaminn an area of rrcnrr- . . 
reven and ninety one-hundredths acres: excepting and reserving thmiemm this 
ccnam area included in Tznixlur Dnue, crossing rhis l a d  
0) Portion of Kewalo-uka Quamy R~servaiion. Sitvate on the nonh~rui  

side of Auwatolimu Srieet. 

KEWALO-UKA. HONOLULU. OAHU 

Be:ng ihcd i c e n e d  by rhc Smtc of Hauaii xtthin the Hawaii E x p m c n i  
Sia:ian under !hi cjnimi of :he Uoi:ed Sia te  Depanmmi of Agricuituie, as 
Wn'W edm pioclamaiiona ofthe Acting Coue?ioi of Hawaii. Henry E. Cwpei, 
dared Iunc 10, 1901. 

Begnning i t  rhc a o n h s c i  cone1 afihzr a r ce l  $;and a d  on the north-t 
s d e  of Auwaiuiimu Siier:, rhc coordxnain of sad  p m i  of be~nning r e f d  to 
Gaurnmeni survey rnmrdiznon itarton "Pnochbwi." bemg erghi hundred and 
arncw-thi- l;id anry-sin ore-hiindidths jeer nonh and ruo thouran* nine 
hi indr i  and thiny-thice and iifxy-nine anr-hundredths fee: e a t  as shorn  an 
Govrmmenr Survey Repisrered Map Numbeim 2985 aad ~ n n i i i z  by irrlmuihr . ~ 

measured clarkwire from tmc iou:h: 
I. Two hundred and rhiny-chi- d e g m  :wemy minute three hundnd 

and fony and rhmy-four one-hundndihi feei along :hc Hawmi Expenmen: 
Stattor. under the conriol of :hs Cmted Srsta Deoartmenr of Amsuilure 

2. Two hur,&ed and sevenry-two deg iw  five minura two hundred and 
two and irenty onr-hundiedtbs feet aiong m e ;  

3. Two hundredand ninety degreeax minutes two hundred and thirty- 
nine and twenty one-hundredths feei dong same: 

4. Fony-four degr- fifty-rhiee minutis six hundred and seventy and 
sixty-five one-hundredths i e a  dong m e  to the nonheast rxde of huwngohmu 
street; 

5. TEence an a curve to the ief: wirh a radius of one t h o a n d  me 
hundred and scvenry-su and iwenrr-sinht onc-hundredths feet rionn the 
n o n h w r  side of Auwaioiimu Stieer, ihc dir-t azimuth and &stance bang one 
hund id  snd fay-wven dcy- ftzy-onr minuia thirteen seconds two hundred 
and nineteen and Wiv one-hundredths far ~~- 

6. One hundied and forty-two dcgrces rh in j  minuts one hundred and 
:hiny-four and fiRy-fivc me-hundicd:hs feet along the northeast side of A u r a -  
olimu Sweet: 

7. TWO hundred and ihilry-two d~8re.s thxrty minuits twenty fee; *long 
=me; 

8. One hundred and forty-two degieo thirty m n u t c  seventy-one a d  
fifiy-ieuen one-hundmirhn feet along m c  ro rhc pomt of hkginning and contain- 
ing an area of ?our and sin hwidred and forty-nr one-thousandths acre. 

NI) BRng a portion of government land of Auwaioiimn, i i tured or. ihr 
nonheast slde of Hawaiian home land of Auwaioiimu and adjacent to the iand 
of Kewda-uka at Pnuoa Valley, Honoluiu, Oahu. Starc of Hawati. Beginning at 
a pipe in concrete at :he souih corner of this prcr!  of land, being d sa  :te east 
corns: of Hawaiian home land, the cooidmarc ofsaid point ofhgmn:ng r e f e d  
to Government Suivcy Tnangulaiion Statioii "Punchbowl," being two thousand 
iwelve and seveniyAvr onehundiedthr feet south sad rhiec thousand srr hun- 
dred fony-revs" and ngh:y-sevm one-hundredths feer a t ,  and thence running 
by azimuihi mtasured clockwise from true south: 

I. One hundred and forty-one degiee twelve m;nutis six hundred and 
nmety-three feei along Hawaiian homc land: 

2. Thence dong middle of stone wdl along L.C.Aw. 1356 to Kekuanoni. 
Giant 5147, Apana 1 to C.W.Boorh, L.C.Aw. 1351 $0 Kamakdnau. L.C.Au, 
1M2 ic. Kahawai. Grant 4197 to Keauloa, L.C.Au. 5235 to Kzanuiki m d  Grani 

hundred seventy-nine and thmg-sm oac.hundred!hr icci done :he remainder oi 
government land of Aura#olimu; 

5. Thence dong middle of ndge along the lznd of Kewalo-uka ro a p i n t  
c d l d  "Puu iole" (pipe in conciere monument), the direct azimuth and distance 
being fay-& den- no minura ciahi hundred and :him feet. 

6. ~ifty-;wo drgreh twcivc-minutis five hundred fifty-rwo and sixty 
one-hundredths feet aiong rhc land of Krwalo-uka ro the pain: of beginrung and 
canraining an area of rhirty-thiec and eighty-eight one-hundiedibr acres, more 
or 16s. 

(7'11) Being ponions of government lands of Kwalo-uka and Kalawahine 
~ i t u a i d  on the east ride of Tantdus Dnvc at Pvuoa Vailey, Honolulu, Oahu, 
State of Hawaii. Beginning a the w e t  comer of rhis parcel of land, the trde 
azimurh a?d dlsmce io a point called "Puu W (pipe m concrete monvmentj 
SNig m e  hundred and seventy-four degrees ihiity minvta four hundred one and 
ninety-nine onc-hundiedths feet. the carrdinaics of raid point of hgnu ing  r e  
f e i i d  to Government Survey Tnanylarian Siarion "Punchbowi'. hsng iwo 
tho-d eighr hundred fiftyrive m d  :a one-hundredths fper nonh and five 
thousand two hundred nghry-two and rscniy-6ve one-hundredths fee: east a-d 
thmce mnntcg by azimuths measured cimkaiiw from :me south: 

1. Two hundred and fony-cight degi- mnetpni mmuta fony -on& 
eight hundred Wty and fifty-four one-hundredths feet dong the h d  of Keuala- 
I,*. 

4. Thiny-five dew- no minuia three hundied ard  meciy feet dong 
the land of Kdswahme: 

5. Fifty dszrces fony-ui minula ninety& and seventy one-biindiedihs 
feet dong MaEh Fuiar Ridge loo; 

6. kvenry-thin degrees iaenrp nioutw :wo h u n d r l  Rfw-five and 
me(? onehundredths feet aiong Makiki Fo i s t  Ridge lam; 

7 .  Eighty-sir dcgrm r0;wriro minusis one bandied nntythree 8nu 
fony one-hundredths feet dong MaMn Fomt  Ridge lots; 

8. Ihence dong the south ssde of Tsntaius Dnve on a curve to the nghr 
Mth a r z i u s  d i w o  hundred -d xrrnry feer, the diicct mmuth and distance 
b n n ~  two htiiudmd and twentydnc degiea iaelre minuis nineteen seconds 
m a y e i g h t  and thirty-sir onc-hundredrhr feet; 

9. Two hundred and :hirtydne degrees fony-im minutes one hundred 
mCty-three and fbmy-fivc ont-hundmedths feet along the south iidc of Tanmius 
Dnve; 



10. Still d o n g  Tanisius Dtive on a curve ro the left with a n d i u s  of one 
hundred eighty and ~evemy-eight onehvndiedthr feet, she d l r m  s i m u t h  and 
dis~nncc bnng one hundred and nghiy-ne dew- fortydve minutes fifty-6ve 
%on& two hvndred revmiy-sin and revaiy-fwo one-hundrdths feet: 

11. Two h u n W  and foiry-two de& fiReen minuter vn ty-wo and 
thin?-two one-hundredths feet along the land of Krra lc -ukc  

12. One hundied md screnry-four dew- rhiny minutes five hundred 
twmty-eyht and one one-hundredths feet along the land of Kuuaio-uts to the 
point of be&g and containing an u e a  of five hundred and scveniy-four 
thousand revcn hundred and thirty rqwe fret or thirteen and one hundred 
nineci-four one-thousandths %is. 

(5j On the island of Kauaii:' Upper land of Wuimea, abave the suiiivated 
sugar cane Ian&, in the disrnct of Waimes (fineen ih0ussr.d usres, moic or 1 s ) ;  
and Moiovi (two rhousand five hundicd acres, mare or iess), and Anahola a~.d 
Kamaiomalo (five thourand acre% morc or i s s ) .  

Walu iu ,  Main: Thai parcci of government l a n d  stmare in the Damcr of 
Wduku, Isiand and County of Maui, urmptiring twelve and EOW hundred and 
My-five onethousandths a c i s  of the ILI O F  KOU and being u portion of the 
land covered by Gmcrd L- Numbcied 2236 to W d u k u  Sugar Company, 
Limited, noiwulrhsmding the fact that said parcci is cuir!vaieu sugar cane land, 
subjscr. however, to rhe r c m  oisa id  I-. 

Cuiiivared Sugzr sine Lands: That  paise! c i  Anahuia, [$!and of Kauai, 
compniing four nundied and one m d  foui hundird and twenty-thin one-ihou- 
sandrhr acres, hereinziicr descnbcd ana being poition of the iand covered by 
generd 1- numbered 2:24 to the Lihue Plantation Company. Liimted, not- 
wi ihsmdmq the fact that raid parcel is cultivated sugar canc imd. i u b p t  
however, to rhe tern$ uisaid l ase ,  =id parcel being more pnmcdla;iy described 
as f0110wr: 

Being a portion of land drscnbni :n geneial l a c  numbered 2724 to the 
Lthue Plantation Company situate in the disinci of Anaho1a. Kauai. Stare of 
Hawaii, begtnning ax the naiihwert comer of this paiiei of iand, ;he cuoidivvtcs 

~, ~~ 

thence by arimuthrmeaiuiedciockwiw from true south two hundred mdeiah:r- - .  
lcoi degi.;a rhmy minutes two t i u n d i d  m d  fifty ice*, lhmcc on the arc ii 
circular curve lo rhc left. with a radius of erghr hundred and ninety feet and a 
cenirai angle a i  thirty-live degrees fiitceo ri.inurc\, the cliecr az:murh and dis- 
tance being two hundred and s;rry-sin degren fiiiy-two mrnurs  thin)  ,econds 
five hundred and thinr-<:ah1 m d  ninety-an one-hundredths feet, rhencc iws . - 
hundred and fony-nine degrees fifteen minuin  one ihou,aiid eight hvndim m d  
nine and twenty-five onchundiedlhs feet, ihcncc two hundred and twenty-four 
dew= fifteen minutes ihrrr  thousand fifty-sin feet, thence one hurldim and 
thiny-four degrea fifteen n m u t n  two hurrdird and >evi.n fcrr, ro rhc seashore 
a1 Anahala Bay, thence along the reshore  around Kviiaia Polnt, the diiec: 
arimulh and disi2mi.r k t n g  two husar rd  and rhii;y-xvcn degrees e n  m i n u t s  

thence along the seaihore. the iireci aumuih  and siiru.cr ' kmg :hi= hndr ra  
and fiftyAve dew- no minutes one thousand eight hundrcd an0 :wtniy-seven 

seven and th iny-a r  one-hundredths feet. :hence an rhc arc of a ciiculai curve to 
the nghi with a radiua of rhrec thousand 2nd twcivr feet. m d  1 centiai angle of 

. " 
dew- thiny minutes twa hundied and fifty feet. thence one hardred and 
ninety-four degrees ihii:y minura uric thousand 2nd ihzrty.one i-8, thence on 

gim Fifty-etehi mmurrr fifteen ie;onda the  hundred and ioty-ihice and nine 
one-hundredths feet :a the govcrnmenr road, :hence two hundred and :h;ny-one 

.*.vary-even icci ina 3 i en t rd  ing!s of o n y - b u r  d c g x n  ramty-ax  minuis 
rhmy itcon* :he direct aiirnu:h nnu c!irar.;e Se~ng  two hundred and nine 

governmen: road. rhcnce cn the arc of a clrildai C U ~ Y ~  :o the lee with P i a d i u ~  
of three hundred and fifty-one ar.d c:@.: one-hundicdrhi ieet and a ceniia! angle 

of eighty-iwo degrees thiny minura  ihe dh-t al imuih and distancc bemg three 
hundred and  twenty-five dcgiecs foriy-five minutes four hundred and ruiy-two 
and ninety-sevm one-hundiedihs feet, rhence one hundred and wnetyfoui  dc- 
g m s  thirty minura  five hundred unb rerenry-nine feet. rhcncc anc hundzed and 
four degrees :his). m m u r s  three hundrcd feet, rhmce one hundred and ninei.,. 
four deg iea  thiny minutes rwe hundred feet. rhence two hundred eiihrv.fou: 

one-thousandths acres mare or ias .  ;Am May :6, 1931, c 290, $1, 46 Star 777: 
Ang. 29, 1935, c 810, 51.49 Star 966: Jui. 10, 1937. c 482, 50 S a t  49,: You. 26, 
i941, c 53-1. 5:. 55 Siai 7 8 2  May 31. 19W. c 2:6. 62, 58 Sivi 2 6 3  Jun. 3 1946. 

$204. Contml by depamnent of "available lands": r e m  ro board of land 
and onNrai resouica. ahen. Upon the pasape of thii Ac:, al; avsilabic lands 
shali irnmcd?arr!y m u m r  !he rtzfur of Hawairan home iunds sad Z under ;he 
con:ioi of the drrpanmcnt to be ased 2md of ,n accorbincc with i'ie 
pronsions of rhis orlc. except i h n :  

(1) i n  ax m y  araiiabie :and is m d r r  ieare by the T e m t a v  of Hawaii. 
by r inue  a i  iccircn 73 a i i h e  Hwaiinn 0rzar.l~ Act, ai the time o f t h e  passage 
of :his .?.a. such (and ihaii no: iiisumc ihc u.iw "l Hawaran hame ;an& onill 
rhir !- expires c i  :he h a i d  oflznd and naruid i e r o u i c a  withdraws :he .and$ 
from the operation of the !-. If the land rs covered by a 1- containrng r 
wirhdiuwal ciaux. ~s p:ovided m subdivision tdi o i  w;non 71 oi:hr Haaanrri 
O r g a s  Act, the b o u d  a i l and  and oatuivl i aovmcs  shall withdraw such :unda 
from the operarion *C the lease whenever the depunrnm:. wlrh the appio.al o i  
the Secretary o i  the 1nrcr.or. girts :ioiice io :I that me dcpanmcnr a o i  :he 
opiruon :hat ihe irnds are required by it ior the puipores o i  thts ailc: and such 
wzthdiawd rhail be heid to be for a public p u m e  within the meaning o i  rhar 
im as used in subdiv~iicn (dj of s o a n  73 of rhe Hawaiian Organic Act; 

(2) Any a>riiabic iand, incluaing !ma reiec:cd by the depanmenr out of 
a l a ~ e r  airrd ,  u provided by this Act. as may act be imrnediareiy needed !br the 

of this AC!. may k rezurnd !a !he b~-d o i i a n i  and nsru:d re;;u;c;r 
and may k i d  by x i  as piovlded m chapter 171. Hawa:i Rcv~sed Sciatuis. or 
may be ieurned for manaqm.cni iii the dqartmmr. .  

I n y  lease by the board of land and nniuisl rcururce of Kaus!rin home 
lands he:zaiier enrcicd :nro rhni! conram r wirhd:axai i:ansc, alld the I P ~ S  
I d  rhai: be whihdruwn by :he board of iand and natural resources, far the 
piiipuv of this Act. upon the depanmcnr eivinr a! 8th ontion, 20: Icrr than one 

(3) The depanmenr stel l  nor :eaac. use. coi d!rpri of moic than twenty 
mbuw.d (20.m) acrn of the siia o i  51;uai~ua home bands, im acit!enen: by 
native Huwniana, in any cslenhr 5ve-year pencd. 

(4) 1hc department ma), uirh the approval r d  !he governor a d  r:r 
Sc i re lav  ofthc 1z:cni.i. in cider ro ;onici!darc iii hcidtlei or:c hctrcr :f%c:;ciuuii 
the p o ~ $ n  of this AC:. %xchrage chc t:rli :a ara::abic 1a-d~ <or laiid, pvbl.cly 
owned, of an qua!  vnlue. All iand so acquired by thc dcpvnm;nl ahall assdine 
thesiaruaofura~iabiciandias tkodgh t h c i a x r  vcriong:nal:y 3eri$rsmd s, $a;" 
under secttor 201 hcrcoi. and all land, ul con:c.cd bu :kc idnmmcnr  ihali . . 
assume thcaatssoirhc!rod :or which i t  u s e x i c h m ~ d .  i h c  ::n#:rr~*ar imposed 
b) xciion :? 11) a i r h c  Haaaiivn Oigsnic Ac: and !hi. i n i !  laws 01 ijaoa;, *i :o 
:he mea m d  valuc of !and that ma) Se sonrcyed by wby of ~ x ~ h h r , g e  ihal! no: 
q p l y  to exchangn medr p u i ~ u a n i  heicti. No such cxchnnjr  tall he moat 

uithout rhc a a ~ i o v a l  oi two-:hlidi of 1hc mrrrkxrr roe :!be board f laid dnd 

$205. [Sale or i e s r .  1imilatioi;r on.] A.w!aoie ianj:, ,fial; bt *o,t! or 
i d  on!) (!j in the manner and ' i r  :he p ~ w  ie: cu t  to rh;> tat!c, :r i:j a 
may be naar i ry  to ionn~c:r my r a i d  ag:erminr i ia!: cr ;case m e i i i r  ai rh: 
t8met;fthe pasage o<:ht% ~Ac:; cxcep: tbax SL:" :hm~tzt:os$ :c~! appg! :U the 
urnelected prt ion,  oilisda kern r b c h  :he a rpanmtnr  nab maje s x l ~ t x o o  ail; 
aim notice thereat or iaied i c  :c sciecl i n u  g:ve BCCICF w l c h ; ~  the fime :lm3i, 
a ppiov!ded ;r paraqzph (:i of iccrror i& f !hlr :~t!e; 

8206. [Other otticen not to control Hawaiian home lsndrr, exception.] 
The w w c n  m l  dX;a of the governor and the b a r d  ii :and m i  rararai - 



isom-, in i a ~ i  to iands of ;he State, shell nor criend to lands haring :he 0) The lessee ihdl  oscupy and commence to use or cu1t:vare the tract 
status of Hawaiian home iands. ricepi o s p m i ~ d l y  provided :n this iiile. [Am as his home or farm within one year after the 1- is made. Thc insee of 
L 1963, c 207. @(a) !b)l a@icil_sultural lands shdi plant and ularntain not los cham tiwe, ten, fifceea and 

twenty tree per m e  of land leased and the lerce of oasioial lands shdl oiani 

420:. [Lesres m Haudians, 1irrnses.j :a) me depsnmenr ;n aurhonrd 
to lesetonriivr Hawmirnr :he nghi :c the useand vcciipancy of a:iact or tracts 
of Hawaiian home lands wirhrr me ih;lawir~ icteage limits per each I-: (:) 
nor i a s  rhan one nor moie than iomy a c i a  of agncuirurd lands: or (2) aoi leu 
i C m  one hundred no; more than 5.r hundid  i c i a  of firsf-clss p.ashriordl lands: 
or (3: not less than two hundrsi and fifg nor moie than ane tho-nd a c r e  of 
rironddai* pastoral landr: or (4) oci l o r  than ion? nor more iban one hundred 
3c:n 4 1 m ~ a t . d  wstorai !a*&: 1 5 1  not more i h 3 ~  onr acre ofaor $ a s  niland 

and mainmin~not IRS than two. three, four. and 6vc t r ee  per a r e  of land ieascd 
dvnng the Rni, mond, ihird -d iouirh y-rs r ~ p i i v e l ~ .  a9er !he daze o i  
I-. Such *sees shall be cityprs approved by the depanmeni and a; locaccnr 
spcnfied by the depsnammt's agent. S*ch planting md maintenance shall be by 
or under the lmmediare control and dirwlion of ihc lessee. Such trees shaii be 

- .  
to be "red as z r ~ i o r n c e  lot: pmrided. howcrr;, that, in rhr cue of any exir:mg on his awn behalt 

1-c o ia  kn? lor in the Kaiamanaolc Serilement on Mciokai, 3 inidesie lot may ( 5 )  The I-: 
exceed one acre bur ~ h r i l  nn, exceed f w r  a r r n  in area. the l-liirn of it:.i ri,-+ oi otherwise hold for 

ihbi! nor in any manner :iansiei ra, or mortgage, pledge, 
the benefit of, any ether person or group of perscns or ................................. ............ 

co be reiccred by the lasee concerned: provided further, that s !ease gziired to oigmzaiians af an). knd, cxccpr a nazive Hawaiian or Hawaiians, a d  then aniy 
any 1- may !ncludc two &:ached :am. loti :=at4 on the same rs!and and upn  the bppmvd o i  the depanmcnt, or a g r e  ~o to rraniiei, mortgasc, pledge, 
wiihm a re350nnhk dtstnnn of each &er. ane of uS'.i;cb. o be O;jisn~red by the o i  othcn;ls hold. his mierest m rhc i-%. Such interst shall nui, except in 
depmmcnr, >hall be occupied by the l a x e  h* h;s home, the giorsvcicaqeoibofi pmuancc of saih a rianrkr, moirgage. or piedge to or haidins far or agrwmcnc 
lots no: toexceed ihc maxlnum aiieaae of an apncultuid or a s i o n !  lot. rq rhe with a naiire Hawhiiao 07 K~aua~izns approved of by the depanmcnr, or for my 
care may be. 3;\ provided 1" :h~s ration: indebtedncrs zue ihe depanment or for rand. or for m y  other indebredn~~s rh; 

(bj The riile m iriids w i r e d  shall remarxi :r: rhe [State]. A3piica;;onr w m m i  of which has been s u r d  by the :epanmcni. indudin* baas  fro- 
For tracts ihail bemade roand prnrcdhy thcdcparment, ucderiuch reguiutianr. govsrnmental agenoes wieie such ioans have beer approved by the department, 
niji in cootic; r;ih any ~ i o v ~ r i o n r  of ihr orle, ir the d r ~ a r m e n r  msu orrrrnhr be rubjcci :o atwchmmt, levy, or sale upon coon ~ i o c e r .  n i p  insee ihvil nor . . ..... 7~ ....... 
m e  depaitment ihaii. whenever tracti are availrb!e, mir: into sich a iearc w;:h sabla his ;nreieri :n the riast or ,mproicmen:s rhmeon. 
any applicant who, in the opinion of the depanment, !s quriificd to pedom the (6) The 1-e shall pay all ma a s i c \ d  upon the rivct and improve- 
condiuonr o i  such lease. menu rhezeon. The drpnmesr mzy in 91s dircieiion pay such tuxes m d  hve r 

(ci (1) The drpanmenr .s authonied to grant licenics for terms of not to lien therefor as provtded by s o o n  2i6 of this act. 
exceed l m t g - o n e  yeais m each case, to publ~c utility companies or caiporzt,ons (7) The lnwe shall perform such other conditions. norm conflici with 
u c m m t s  for railroads. reiephiine line, c l s i nc  poaei aad !ight lines, g s  any provision of rhrs title, s the dcpaitnirni may srlpulate in the lease: provided, 
mains, and the !ike. R i e  Oepsnment ir dso  authonied to brant license for lots howcvci, thai an onpnal 1-rr shall be e-iempl from all tmxn for rhc tint reren 
wrthin a disiact in which iands are !e& under the provistons of rnis secaon, yeam from date of;-. 
ID- 

(A) ;hurehe, hosp:tals. public ic'iocli, p s i  oirico. ind arhei impiovc- 
mmts for publti purpnrer: 

(B) theaterr, gaiaga, sewice stations, markets, sioier, and other mcman- 
tiie erablirhmenrs (all of which shall be awn- by lessees ofrhe depanmcni or 
by oiganizaiir;on$ famed and ccntiolird by said lasea).  

(2) The departmen: :a dso  authonzcd, with the approval oithe govcrnoi  
to giant i i c e n s  to the Unired Stat- for terms nor to exceed five ya r r ,  ioi 
ieewaiions. roads. and cthe: ngh:s-of-way, water no:s&e m d  dii!nbutroii hciii- 
ti-, and piamice target ranges: pioridea, ihlt any such license may be eniendeti 
iiom tine to rime by the dcpacnenr, with :he approw: of the governor, for 
addirionsl terns oiihree y e n :  provided funher. rhnt any such lrcense rhaii nor 
rsincz the r i a  required by the depnrnent in cairymg on :is i l u t i e  nor inier- 
fere in any way wah the dcpanmeni'i operation on mamienance a c i i v i t i ~ .  [ ~ m  
Fcb. 3, 1923, c 56, $1, 42 Stat 1222; l a y  16, 1934, c 290, 42, 4s Star 779: id. 
10, 1937, c 482, 50 Stat S W  May 31, 1942, c 216, §$3, 4, 58 Stat :ti., Jun.  14, 
2948, c 401, $51, 2.62  Srar 390; lun. IS, 1954, c 321. $1, 68 Slat 263: 4ug  23, 
1958, Pub L 85-733, 72 Stat 822: am L i563. c 207. 52: 

8208. Condition. af l e a s .  Each lease madc under ?he aurhcnry ~ t e d  
the dmanment by the pmvisions of sstion 207 of this tide aud the tract in 
icspcr io which t h e  i- is madc. shall be deemed svbifft to the following 
~Qoddt i~nr ,  whcthn or not siipuiaicd m the l a :  

(1) Thc onginrl les%e ihail be a iivrive Hawaiian. not !is, than twcnti- 
one yean of age. to case rwo lesm either ongfnai or in mccnsian marry, they 
s M l  ch- rhc lea% to be ietarned, and ihe remaming irase rhsll be tisnsfeiied 
or cancelied in accordance with rhe provslons af ivcceding wtlons. 

( 2 )  TE.c i-e ihali pay a ienrai diiinc doi!sr d year ioi the tract md !hi. 
1- shall h for a term of sinety-nine yerrn. 

18) The depanmen: niay assure the repayment of loans made by govern. 
mcnwi agcncter or by pnvare lending insiiruilcni, defined us banks. building or 

, . . 
the iimlls piesnbed in recnoi; 215; piov!ded ihar the l e e  has no :mdrbred.ed.s, 
due the dcpanmeni and the depanmcnt shall not make any loans to the lersee 

:hneupn use iubcsr niuna ro idiipwc 01 the rrasr m a  qualified and responsi- 
ble nau% Hawv~ian or Hawarans a a new laser who will askme the obligaoan 
of theourscanding debt rheicb) assured, zna make palmens to she goucrnmenra: 
agency or the pnvaie lending :nr:auiion irom avaiirbic funds either for the 
monthly paymenis as they become due and payabir or for ihc amount ofthe dcbr. 

. "  
i46, $$l, 2; am L i973, i 66. $1: rm L 1974, c :Ti, 8:) 

5209. [%ECWDA to Iesee%] (I) Upon the death of the lesee, his in:ei. 
srt in the tiact or tiarts and the h~ rovcmen t s  theicon. includina nowin. cioCr - -  - . 
(mhei on the tract or m any coiiectire contract or program :o which rhc laiee 
s a pany by viniir o f h ~ i  inrrrar m the imct or iiuca), shrU resr :n ihc relatiin 
of:hs decedent ai piovlded in this paiagraph. From the followtng relatives ofthe 
!BSR-+ hwband and wdc, chzidren, wtdoui or wtdoaerr o i ihr  children. aiand- 
children, biorhen and sia:err, wldowr or widoren of the brothers and i;riri$, or 
ni- and nephews,-the l a m  ihall deignare the person ci persons to whom hc 

.. ~ 

not nsrivc Hawaians but who Perc enoried to the l a d  lands under the prcvi- 

succmrs a named. 
In ;he a h c c  of ruch a daignztian as approved 6) the depsmeni ,  the 

depanment $hail xlecr Frcm :he ieizilvs ofthe l e e  in order named above as 
, .< . . - . , ........ . I - .  . . .  : ,  . .:: . C . ". ..... . e  . . ... I . . . . . . .  .:; : :  . . . . . . . .  , .:: ... x i  ... :. . 

.: .>...", :?C n... . : . .  . . . .  t . . . : . . . . . . . . . .  i 

the l e e .  his interhi rhd: iest in the peMo or persons .o xiccied. The depan. 
m n r  may re is t  such a r u m s m i  or rucceuaii ai tc i  the d e i h  o i r h e  ! ace ,  and 
the rights to the use znd occui;mc? of the :raci ci irzcts may be made eeecore 
81 of ihc daie of the death oi loci lam. 





such loans, rhr depanmenr rhall be govcrned by, and the loans made m senna- 

amendment $0 such Ac:, promliigsfe; piovtded, :he dqannicnt rhall iequ~re any 
loan made or g i i r r an td  or othewise uaderwniten to be S E C S E C ~ ~ ~  adequately m d  
su~rably by a fin: or second mcngage or ether m'uriies: 

( 5 )  The drpanmenr rhi1l stabiish inreini rare or r a m  at two and one- 
half lei ceni a vcvi or hither. tn connection with aoihonzed loans on Hawaiian 

(6) T t e  depaitmenr mzy % m w  and depoi:i inro the special revolving 

. . . - .  
from :oueinmenrd awnmn or pnvare lending :nsorurlons m d  d nn'ersaw :n 
connection therewith, to pledge. secure. or othem;se guaian:- the repayment oi  
moneys borrowed ai:h at! or a pornon o i  the aiimared sums oi Addiiionai 
Receipts ici !he encni ensuing ten ?ears ficm the h i e  of bozowing, la$ any 
ponion rhirmi pierroualy encumbered for mmilai puposn:  

7 The departmen: may puichase or arheirlic acquire, or agree so io to. 

. . 
accept the zsignment of any no i a  and monguge ai  other m'unr la  in con"%- 
tian therewith: . . L C ;  L.. ..._ :.. . .. . . . . . .  ............ ... :_ 
.:r-:r ! "  . < \  :: r. . ..:... . ! ....:::&- ;' .:-: :... ..,:: .:. I,--.. . 
: : . : . : . : .  . . : . . . .  .... : ... K : :  : ..! l . 2 I. .:. .. 

w with funds boirowed undei (6) hcreisabovc (but nut wrrh funds horn the 
onginai $?,m,OW. unless such cneiclx is aaihonzed by the Act), or m d l  loans 
madc by other goiirnmeni$i ugmma or t y  ~ n r h i c  lmding irs:ltuocns te native 
Hawuians. The functions and r ~ e i v c d  nghii shall incluse but aoi 5c limited ::a, 
rhc puichasang, iepnrchas~ng, seniang, selfins, forei!os:ng, buy;ng upor: foiecl* 
sure, pranreeiny the repayment, or othi.r#inr a n h n o n g ,  of any ioan, pro- 
tecting of w m t y  interest, and after iorecli;sure, the repzlinng, renovatmg, or 
mdernilat~an m d  rair of !he propcity covered by she :wan and monguge, to 
achieve the pulpom of thta program rh;ic protecting the moacuij anc 
!nreress of the depanaeni. 

Ihe AdGitionsl Receipts - Loan Fund Portion, 16s an) zmoucis thereof 
~ r i i i z d  10 pay the diireimce :n #%ern: rat s ,  iiiscounis, premiums, #irceistiy 
10.m piDCRsingCrpenie$, md other expenses aumorrzed ;n i:n :rg:~lurivcamend- 
m a t ,  are iubjn': lo repayment ro the general fund u p e n  apptcpnare :eg;i!ativ; 
afiion or =:ions dlin;img whole or pamai repayment. 

(cj Haaman home-driclopmeni fund, lueniy-fiie per cent of the 
muua: of moneys covered into ihe Hearitan hcms-loan fund anmall? ihliil br 
rnnrfeired mro :he Hawarizn home-drreiopnenr iund The monrji ;n buch 
deuelopmezt fund shall be uvaiiabie, with the pnar wn:icn approval cf the 
Zou~iror, for oil-site :mp:orcmenrr arid derelopmenr; for !mpiovemenu, add:. 

tuia! planning ro maintain aac develop piopcniei: far purchase of equipment c i  
every hnd and narure ti the depznneni >hail deem necessary a; proper ibi !ti 
me; for nanicveaue producing impiovcmtnra ro ?:iii;l :he inrent oithe ~ c t  not 
ym.iited in the vanaur loan 'mdr, the ailmirlsiraiion account or ihc opeacne 
lurid. 

With respect rc :he hddir~anal Rccespis - Dcrclapmen: Fund Pontcn, 
i i f i  per cent :hereof rnzli be u d .  with rhc onor wni:en approval d the . . 
Jorernai, %i otT.i-iiie mrp:u%emeco m d  de~el~pmcnt :  fur :mprovcmcno, a&- 
ricnr and iipalrr to ali aaseti ra itmcturcs a d  bu11d:ngr owned b\ the deparmen: 
excluding, however, iac"luru;:ure. or ~rnprareacnri :hz: :he d r ~ m m c n r  ,hail 
he imuiied to accuee under section 209 airt-nr ~ c r :  br ene?n:enoz rad archi:=- 
tarsi planning rc rxr;!x~src ard dcieiap prapcmm: !cr purchase of equipmelt i f  
ciem h n d  and catire a the drptnmen: rbrl: dr r i l  necessary c.r proper far its 
w: far nonrevmue p r d u a r g  imprurrmeno La fi~lfiii the mtent a i  the ?:I cot 
xn;itred ic the isn,:is ;om funds. the admmisirui~cz account c: rhc cperz:mg 
had. mb the imslning eghtr - f ic  per cent i h l l  be iegrryired into a s p i h i  
zmcuni whxh may be <:awn upon 50% nn:e :a tme bl tic dearmmeni c f  

. . 
,mpiorcmcnr i f  th* c:::dreer cirhe I-=-. :Zr findr ;o k used mr?r;!y at the 
piechcol mo elern;nrin grad; levck. 

Ooly so much oithe Addi:ionai Rece:pa - Dauelopmenr Fund Ponion not 
encumbered at the rime of appropnare !egislsiiue action directing repayment, 
shall be repaid to the gencra! %nd oi the State. 

(d) Hwaiian hamcdoerarina iund. All monerr received bv the denan- . - . ~ ~ ~ = ~ ~ -  
m a t  from m y  other source, cscept men~?~ received from ihe HSW~UIIII home- 

......... " .  
uig aeqiusil~oo therefor of real property and interests rheiein, such as waxer n e b s  

- .  
~ " n c i n b i  of such x c a l  bnrds maiiinng the foliowini: year; 0 )  for operation ma 
~ ~ 

maiorcnancr of -uch impiaremenrr. he:etoicic or hereaftpr ioniiiucted fmm 
such ixnda or orhc: binds; and (4) Tor :he puich;irc of water or other utiirrra, 
g&, ;omm&ir;a, supplie, or cqripment snd Jbi senices !o be rooid, rmred, 
or furnished an a cha ry  basis to occupants of Hawaiian home lands. The moneys 
~n the fund may be sappiemeaico by other funds aia~lable for. ii appiopnaied 
by the IegisIatlrc for, the same purposes. In addiiliin to rech moneys, the fund, 
with the approval of the gorernei. may he supplemcnid by tiansfen made an 
a lam b-is from ihc hme-loan fund. The amounts oia!l smh tiansfem shali he 

~ ~~~~~ 

iepud inro ihe home-loan fund m no% exceeding ten innua; instdlmcnii, and the 
aggiega:c amount of iuch transfers outrianding ar any one umc rhali nor encad 
SMO,W. So projects or aciivioes shall be undsnakrn hereunder excrj: ar 
anrhonzed by sections 220 m d  i2: or the other pmriricna of this k;i. 

(e) Match money5 The depanmcnr ir auihonied and empowered to u x  
moneys m the developmrnr m d  qohat:ng funds, *,ah rbc prior wciten uppioval 
of the governor, ro marsh Cdcial, stare. or ecunry iunds avaiiablc fog ihc same 

son to s m n n g  march funds for such projccrs or works. 
(0 iirwai~an homc-admmist:ation account, The entire recerpts derived 

from any learing of the available !and$ oefined in section ?OJ shaii he deposniited 
into ihe Hawaiian home-administration zicoiint. Thc moneys in mch account 
ihdi  be cipcndcd bl ihc department for ja:ar.& and all orher adminirrivrive 
cr~nienser of the department, no; induding iiructiires m d  ocher permanrnz im- 
provements. EU~)CCL, however. 10 the hilowing conditions and requiicmriits: 

next ensuing ifircal pencd) m the manner and form and zs required by stare law 
of itarc depa:tmn~ra and estutlishmenis. 

(2) The depaitmmr'i budset, :Fir meets w:th :hc approval ofthe govei. 
nor, shall k includcd m h e  govcmor'i budget iepcit md $hall br transmirted 
io the icgislaruie for sts approid. 

i3) Upon appicvai by rhe legislature ofthe dcpanmenr'i budget atimare 
ofenpndiiures for the ensuing itixal pen&) the amount thrimf shall be avails- 
bic io ihe cepniiment for the (rlxai'pcnod) m d  shall be crpcndabie by the 
dcpaiimmi for : heexpa in  hriernsbave jmvided, or, if no action m the budget 
is taken by rhc ;e@iirrure ;inor to adjournmenr, rhc amount submined to the 
lczisiafurc but not !n c n c ~ s  of S?W.W, ihvil be suvilabic for iuch sxwndiiuin; 
any amount of money in said acccunr m e x e s  of the lmount approved by the 
lc@siatuic for the (6sd p m d j  or sc made aruiablc ihail be transferred to :be 
Hawaian homedcvelopmmr fund, iuch rrdnsfer to be m d e  immediately afrei 
thc amount of monrvs d e m ~ t e d  in ihi adminirirarion account ihrli rouai the . . 
amount approid  by :he lcgirlniure or ca made available. 

(4) The money in ihe 3dminiltraiian accaur.i rhaii he expirnded by rhe 

. . .  
behown a :he"" loan fund". Ihr moneys m this fund shall be used to make 
loans to i r s w  of sgncu!ruirl tracts !eased under the p:orisions of section 207 
of this Ac:. Su;h .cans aha;l be iuejcc: to rerrnctioor imp05ed by iccricns 214 
and Z!: a i  this Act. 

(hi Hawaiian name-canncr;;d ioai? func. The dcpznnmr r i  iurbonzed 
:o ;;we a fcnc out a: uhi:h loans msj be ?ade ia thchr %:ding !i;n;ir issued 
inder =coon 207 of This Acr. I h c  loans rhali 'be for heaters, ga-ages. rcrvtce 
saticns. ma~keir. stares, m d  -%her rzeicznoie ~ t a b i ~ i h m e n : ~  and ibbeihr;!! a:: 
Xowzrr:  t) ! m a  or ny orqa?izanoni ?c.mdeiO ecrrro~led by the leiseer. The 
lozns ihail be iubjecr to t5e eesmcrrunr xmiascd by vriioti 2:4 ar.d 215 o f t h i  
A':. 

(ij Haadiisn home-rep* loan Lnd. The depacment si;d: cicaie a fund 
of ESW,W nut of moneys heidoiaie appiopnaied ra it by ihc !egs!arure to 
he known as ;he Haaalian home-repair lolo Tmd. The moneys in this fund shall 



i j j  Anahoia-Kekaha fund. Tne oepanmrnr shall c i a r e  a fund ofSIZl.- 
5W out of moneys heretofore appropnared to tr by thc lcgailaiuic to X kr,own 
asthe Anahola-Kckaha fund. The moneys :n this fund shall be used :o make leans 
ra i e s a  who aie ratdents of 4nahoIa and Krkriia on the island of Kaaiu to 
consmct home  upon their iesidevcc lots. Such loam shall bs sublmt to the 
istrictions imposed by recitons 2i4 and ::5 of this Act. 

(kj Toe Hawaiian low, guarantee 5-4 .  The depanmer~i IS authcnicd to 
c ra te  a fund to i u p ~ o n .  :f necessary, trs guarantee af repayment ol-:cans made 
by govcrnmenral agenciesuiby private !enbin& aniiiiuitonr lo rhos  holding imes  
or liccnwj issued uzdei *tion 207 o i  this A C ~ .  ~ h s  !can guarantees shall w 
subpa to the istncrionn impovd by moons 208, 214, and 215 ofthis Ac:. The 
d e ~ ~ ~ m e n f ' r  cuaranrec of ieoavment fhall be adecwtc smunt? :or a loan vndei . . 
any s=te law jieudbmg the narurc, rxxonn:, or fom of inunty  or iequrmg 
isuriiy u p n  which loans nus be made. 

(1) Papakalea homarcplacemenr loan fund. The departmsnt shal! create 
a fund of 5 2 M . m  out of moneys heierofoic rpprcpnaid to l: by ihe hg:slr:u:e 
to bc knowr, as the Papakoiea hame-replacement !wan fund. The moneys in :his 
fund shall be u i d  ro make loans ro !esws who are iesidenii ofhpakciea on :he 
island of O d u  to conuract mpizcemcnl homer upon their raidcncr lots. Such 
loans shali be subject to the iair.ctionr :mpored by iectxonr 214 and Z i i  oirhis 
.kc*. 

(mi Keaoklha-Waizkea home-iepiaiemenr loan fund. The depanmenr :s 
authorized ro cierrca fund to Sc h o r n  as thc Kcaukah&-Waiakea home-replace- 
men< lean fund. The moneys ~n this iund shall X .ad to makr lcani to Iksccs 
who are rendenis of Keaukaha;Waiakea on the ssirnd o i  Hawai: to ccnsriucr 
replacement homa vpon rhar rsidence lots. Such loans shai1 be subjet to the 
iatnctionr imposed by sections 214 and 215 of rhis Act. 

(nj Kaukzha-Waiakea home-fonsrmcnon fund. The depanm~nr is au- 
thonzed to cieareafund to be known s the Kraukaha-Waiakea homesonsrric. 
"on fund. The moneys in this fvnd shall k used to maks loans to lessees to 
consmmcr homa  upon thnr vacant resrdencc tors. Such loans shall be subject to 
the rsrncnons imp,& bv wctions 214 und 215 of Ihii Acl. 

(oj Starewzde replacm~oi  loan ftind. The drpmment shd: create a iund 
of S5.250,aXi our of moneys nercrofoie appiopnaid to it by 1 1 ~  icasla:urc :u be 
known as the Statewide replacement :oar, fund. Tnr moneys in ihrs find shall br 
used io makc loans to lam to ~onsimci  icpiaceneni home upon their mi- 
denccluis. Such loans shall besubject :o :he ieiincrioni !m;.orcd by aectxona 2!4 
and 215 of this Act. 

(p) Hawaiian home general home loan fund. The depnnneni shall creaic 
a fund to be known 3s the Hawaiian hame zmervl home laan bind. Fund, 
~ ~ p r o p n a t ~ d  by rhc legisiarure for :he construction of homR bu: nor otherwise 
scr aside for u particular fund shsli be deposair: to this fund. The moncyr in rhis 
fund shall be ased ro make loans to leasec, fur rhc p w o s  wi  foiih by the 
iegislaiure in thc enactment appropnar;ng uid funds. Such loans shag: be srb;c:t 
rotheiatnciiiins imposed bj rec:ionr 21Csnd215 cfthia Act. [Am Fcb. 3, 1923, 
s 56, §2,42 Star 1-22 >far. 7, 1928, c 142, $2, $5 S a t  216: Zov. 26. 1941, c 5% 
$4, 55 Stat 784: run. 14, 1948, c 464, $3, 62 Stat 3%: Jui. 9, 1952. c 615, $$I, 
2, 64 Stai 114: ~ u g .  21, 19%. pub L 55.708, 72 Stat 705: a n  L IS59 1st. c I?. 
$2: am L 196i. c 183. $2: am L 1963, c :!4, $5 andc 207. $52. i(zi: am L i965. 
c 4, §$I. 2; am L 1967. c 146. 53: L i969, c Ii4. $1 and s 259, PI: am L 1972. 
c 76, 5 : ;  am L 1973, c 130, $1 and c 220. 5 : :  am L 1974. c 170. $1. c 172, 5 : .  
c 174. 5:. i 175. 552, 3 and c 176, $2 am L :976. c 72, $!I 

§Z%. Loans, purpa*s "f, The depanmcnt 8s hereby authoncrd ro maks 
10- from ievoiviog funds to the l a c e  ofany tract, the sufcosor to hi\ rnleint 
t h m m  or m y  agncuitwal cooperative asjoclailan all of whose members are 

. 
(2) The purchase of lhvatock and farm equipmen:: 
(?) Othcnvise asrisiinr in the develo~mm: of tracts and of Pam and 

ianch opcrzrrcnr: 
(41 The cost of breaking tip, planrriig and i.iiirvating lmd find hansi icg  

crop$, the puicha~c of see& fi~isiiiei% feeds, msexidc; ,  - n d s m a  cherni- 
cais f o i  diaase and p a t  ccnrioi Coi animals and mops. aad related supplia 
reoutred for Fam and ranch ooeiaiiona. rhr erecnon of fencn and oihei xhiia- 

npni !mpmremmu for fsm. or m c h  p u ~ h o  and me expense ofnai rs iag:  m d  
(5) To wirr  1- in the oydrriian or c:e:ian of thcrrrs, gaiaaes, 

servtc;rrsrron$, markerr, $:or-, inll o%.hcime:cmo!e ~ra;!ishmmrs a!! c i r h i i h  
shad k o w e d  by leiires of the depsnneni or 53 cigan:m:iani fornee and 
o?nrml!d t y  said l ~ .  [Am L 1962, c 14. $3; am L lW3, i 207,f;; am L lQ69. 
c 259, $2; am L 1972, c 76. $21 

d115. Condiiions of loans. Eiieyr as ofhrrwtrc p:w.idrd in iecaun 
:ljiij, each o r r i ac i  ailcan r::h the l h x l e  or any iaties-or i: iiccGasai* to his 
tnteiat m :hs :iuci ii vxrh my agrcukarri or rercantlc i m y r a r ~ v e  aitosmrian 

composed enrveiy iri lessee$ rhaii be held iu$ccr to :he following condirionr 

erstion of a dwelling and relaid permanent lmproicments shaS nor crceed 
135,aXi. for the deveiapmenr arid aprraucn o i s  farm or r ranch rhdl not : iced 
S35,m.  crcepl ihai when loans are madc to an agni-ulluizl cooperative asui':u- 
;ion foi ibe purposes staird in p,-agrach (41 oixrt lnr  214, ijie !m h i t  shall 
k detmined by the department on the basis oirhc p i o p o d  oopcivr~ons sad ihe 
araiiable secunr? o i  :he ~srcctaiion, and for the deir:onrncni and ocei-it?an af 
a mercan!ile estabBshmen; shall nor cxcm: the loan ihmir detcmincd by thi 
depmmeni on the bbasia of the pcoporea opeinoorr m.d the aralable accuniy of 
the I- or of the oiyar.irarian formed ano conrroild by lesseei: pioiidcc, that 
where. span the dcaih ci n 1e.w lei:"$ no relative qualified to be a 1- ~i 
Haruian home !am&, or mc sanccllaiian of r I- by the drpanmenr. oi the 
mnmdera f  a kw by rhe l a m ,  rhedepanment snail make the prymenr p:or:d- 
ed for by section ;W(!), ihe amount of any iucn wymear mndc to !he legui 
rq iecn ia r ive  of the d ~ r a r e d  lersc~, or ro :he Trewaus lasee, as rhr ;are n:rY 

'nu such loan ia the be, shall be conadr id  u p m  or all, as the c?ue may be, 0; A . 
r u c c ~ r  31 iucierroir, w:;hout l!miiat!on as to the above maxtmum anounrr: 
provided. funher. that m case of the death o:a ! see ,  or caacei!iliian o fa  l c sc  
bv rhe dcoanmr,  or the riiimdei of s 1- by the l a a x  the i u c c a o i  or 
SUC~CISO~S~O the rirc; shall assume any ouzranding ifan 07 loans thereon, if any, 
without 1imiiat:on as to the rbore manamurn amounts bur subject :o paragraph 
(3j of this sanan. 

. . 
Payments ~ d a n y  mm in addition ia rhr :eyui:ed insiallmmrs, or aarmrni airhe . ~ 

entire amount "<!he !ban, mag be made at in) itme wi:hin :he tr;m oirhe loan. 
Ail unpaid bvianca ofpnnslpai sha!l bear mrriesi a :he rare oirwo a n t  onc-half 
prr icni a yea; for loans made aiie;tly from thc Hawairan home-loan fund, or 
at the rate uiru'o und one-halioricm: or h i e h e r s  crt;.bl!rhed br inir for ofher 
loans. payable pmadicn;iy or upon demand by the dcjcnmeni, a r t c  dcpunment 
ma? deienninc. Thc payment o i rny mstaiimcci due shall be poh:poned in whole 
or in pan by the depanmenc for such reawns u ;r dema good and auacicnt and 
until such iarir dccii-, i r  dcemszarisrblc. Suchpi tp jacd p;lymentsshail conon- 
ue ro brri lnreresr on !he "*paid pimmpal ni the rate nrabltshcd for ihc lout. 

(3i In the iau of the death of a Issee the llepunmenr shall, in any mar, 

.~ 
I ~ S  option declare all in,ral!meno upon ihc in= immcdiarel~ due and oarable, or . . 
pernit ibe stuccaoi or iui-;nsors !s the tract to saumc the conrrzcr of loan 
rubjai to paragraph (1) nithia section. Iiii dcprirmeni may, 3; such c a a  where 
chr succesor or suc;cson ro the t a r  ssuii;e rhr ;onmcr u i  loan. waive rhr 
ohvmeni. whol l~  or in a m .  ofintrrar alredv doc m d  &rlin~uear iocn said loan. . . . . . . 
oi pojtwne the prymrat of any instaliment thereon, wholly or in part, unb! such 
later date as it deems advisable. Such postponed paymrnir ihali, however. ioncin 

- ' 
d e f d  lessee, or previous iersee. rr\ rke c e  may be, ahme such lcanr are 
delinquent and deemed unccllec:iblr. Such wnic-oiT and cane;liriion shaii bc 
made only after an uppiarr~i of all improvements and growing crops an the tract 
mvolved. such appraisal to 'x madr in the manner m d  i s  pmwlded ior by -:ion 
209(1). In every carr, the umoon: afriich nppiuisal. or any p a r  ihciwt rhal! be 
considered as pan o i  d l ,  as the c u u  nay  be. of any loan to wch iiiccasrii or 
ruccc;ion, rvbjeci to paragraph (I) a t  this section. 

(4) No p m  ofrhe moneys loaned shall X devoteu to zny puryse other 
ihan those fci whtch the loan is made. 

(5 )  Iiie birowcr i ihc ruccnwr to his rnteicrr shall comply u a h  such 
oiheriondiiions, not m ioanict w::hmy piovii~onoithis oile, s t h e  dcpanmtnr 
may rtipulare in :he cantiact oiiaar.. 

16) The biiouer or ihe i u s c s o r  ia h;, micrhi s h d  ~ ~ r n p ; y  virt the 
ionciiions enumera:cd in ,ec:ncn 2CL. and wrh ite piovraicns ai ie;;:oi: ZW of 
this tilie in rc3pn.i is rhc leis< of any ::act. 

(7: Whenever :he depamnect shell derem:ne that a ~orrawcr is deiin- 
~UCI . I  in the :aymn;! ofan? indcbidzieta rc the dc?cnncnt, :I may rqu.ieruch 

. . 
Secomc due to such beiro-xri by m x m  oiany agrcmmr or srstrrcr, ioliecliie 
or orhemw, :o which the boriawcr a a pan7 Fa;:ure m cxecure such an 
auignmcnr when requested by rhr depanmenc shall be ruiliamt gicunC fo: 



". 
Sat 514 am L 1962. c 14, $4 anh c 18, 52: a n  L 1963. c 207, $52,;: rn L 1968. 
c 29, $2: om L 1972, i. 76, 53: am L I974 c 173, 61; am L 19%. c 72, $21 

9216. Inrumre by Mmwem; aceelemtion of loans lie= m d  e~foiermen: 
thereof. The dcpanmrnr may require rhc borrower to mrsre, in such amount 
ai Lli~ dcpnnment may grescnbe, any :rraiacL, sachnei?.. @uipmcni. dwcliingi 

. , .~ 
.wader the loan. Whezeveiihe depanmeot har reason :o kiierc that the borrower 
h u  wolaied any cond;iion enumerated m paragraphs 121. (4). i!i or 10) oflccocn 
215 of this tliie, the depanment shall grvc due notice and aiToid oppancn;ty ioi 
a h-ng to ihe borrower or :he sucscscr or succewn ro 'ins inreiar, ~j the casr 
demands. if upon such 5ea;tng the d c p m m i  find3 th-3 ihe b r r o w a  h a  
riolaied :he condition. the depanmrnt mzj  deciaic ail pnncipai and inrernt of 
rhe !- immediately due and i;aylb!e norvithitandiag any pmrision m ihc 
contract of loan to the cor.tirrj. n i e  depanmenr sksii kave i first :wr u p n  rZc 
Somower'$ or lessee's internt in any 1e-i.c. eiorinl craps, either on h;s tract or . .~ 
in any ccliective ccnrracr or program, liratozk. machinew and equipment pi- 
chased with inonep loand by rhc departmat, ano ;n aiiy Cveiirng~ or c:he.- 
permanent improvements 06 any leasehold tract, to tne amount of d l  pmapu! 
and h ; ie r~r  ducand u n ~ d d  and ofail t a l a  and insiirmdcand improvement! paid 
by the departmcni, and ofali indebrednai oirbc bcirovcr, the payment ofwilsh 

. . . . 
ht $eCurity. 

me department may rt sudl tines ds i t  dcemr advisbie, er.foice m y  such 
!%en by declrnng the boirowci'i InterRi m :he propmy subject to rhr lien to bc 
forinred. anv lee?< hcid bv the bccrnxr; cancciled, and ihali :i;e-c*ioon order ~ ~ 

E U C ~  lea~chold oicmisa rrctied and ihe property subject to rhc lien surrendered 
~ ~ 

wirhln a iraanable nmc. Thc nght to the use and ucccpancy o i  thc H r x ~ i a n  
home tends contained la such Ire ihaii ikereupon revst in !he drpanmsnr. and 
the dcpanm~or may :ake pme%icn of the premiss covired ihere:n md the 
lmDrovemna m d   lowi inn c:om :hereof: omuided that :he drpiinmenr ahdi pry 

#Zli. [Ejectment, when: loan to new lasee for irnprouementr.1 In case 
t h e i m o r  bcmwer or the successor la his interest :o ihc tiacr. as ihc care ma? 
k, h i s  ro iamp!y with any ad*: iwd 4 h e  6tpanmini unacr the prav:nons 
ofsfftian 310oi 316 ofthis orle. rhe dsoanmeni may 11 j bnng action oiejecmenl 
or ~thci 'a~pioptinic procee2;ngs. 3i (2)  invoke rhc aid c i ihe  circu:: coun 01 mc 
Sra!e :or the judicr~l aicuir xi: which the :iac: daignaied in ihe departmcn:'s 
otdci !r arttee. Such couri may thereupon order the laser or b i i  au;ci.ssor :a 
samolv with the odder of the dcoanmect. Any fa i iux  13 obey !he order ;f the . . 
ccun may be punilbN by t i  as contempt thereof. Any tract io&iisd under :Se 

trait by':neong!nai i&e or any successor :c he :nreioi there:" shall zossrtrulc 

~ ~ ~, 
L i963, s 207, $82, Siz,!] 

5218. Les*es ineUgible under "farm loan aci".]iRrpeaied i 1967, E 136, 
$51 

6219.1. General asriifance. 11c department rs vurhirnieo to carry an 
an? acz!;:im it deems z;:ss-;ia;j ra &n: ;he lessen in r;tram;r.g narrmuar 
utdilai;ar oi :he )wed :and$, mclading : a i m  my i:cpa n c c s s r )  :c dcrelop 
i h u c  imdi for ;hcri higher and k r  uie icmmensviate w!th ih; pz-se for 
which rhc land :r k i n g  ieiried as pmrided fci !a =%:on Z l i .  ~ c d  3i$aring the 
lessees in ali phase d:arr:in$ and ranchlag riperai~uni sn3 tbr rn;rker:np cf rhci 
;$%wl:ural prcduse and h m t o c k .  [L 1762, c 14. $0. am m p  L 1963. c 237, $21 

. . .  ~ ~ 

la& and :o unddakc orhcr rctiuitia havxng :o do wth ;he cconomii- and ici-ial 

. . 
such sale of prodncis or cnjoyme~t o i  projects or ai - l l icb  by othrri d m  aoi 
inrcrfeie wrh the proper periomunce of the d u r i ~  of rhe depenrnenr: pmvtdd, 
however, that roads :h;ogh or ovrr Havvzian home !an&, other :ham icderd-aiC 
hirhwarr and iaadr. rhail be r;..nn:ind bi the counrr or czti and ioonir z i i  - .  , 
which raid panhula; mad or roads ic be minrained aiiioczred The Ieesiarure 
is rnthonzed to appicpnaie Jut of the aearurj 0fii.s Sate rush rums as ii deems 
n-'y io avgmcnr the 3awa;;ai. Some-lo%? func, the Iiaxzuirn homc-dcucl- 
opment fund. the Hawaiian homc-opemting ?and. j?d ihe Wawaiisn home.ad- 
mimsria:ion wcounr. and ti- oioside the dcoanment with hmir riifT~cienr co 
u e u i e  and carry or. suss pcojecrs and rcrivtua. The le@rlatuie is liinhei 
authoilzed 10 issue b n d a  to mc extent reqa:ied to jield the anoaninr of any sums 
ra app,propmatd :or the pymenr of which. if issued far icumrr-pradumg im. 
piovemcrrs. the depanmcn: ihdl  provide, ar ict forth :n secnon 21?(d). 

Tuenrbie the consiraction oiimgaiirn piojccrs which will senice Hawaiian 

opa i ran  d such tirigation projects, license for r.gh&+f-wu) For plpehne. 
tunnels. ditch-, flnm-. and other water convey~ng iacllios, iffc,~oas and other 
storage iaciliii-, and for $he development and u s  of water appunenwr to 
Hawaiian home Jndr; to exchange available '&ids for pibhc lands, w provided 
in wfiion 204 (4) o i  rkii irrle. for sires for resenoiir and schurfsce rarer 
deviiopmtnt wells and shafts; to requat any such tmrarion iigency lo organize 
ixigaiion piojffli For Hawa~iiin home lands and to transfer :itiga:ion ficiiifia 
consrrnc:ed by :he depanmcnt to m y  rush ingation agency; ro agree lo pay the 

5221. jtVater.1 la1 When iocd ir :his seiior:  
11) The term 'waiei isense" means any lrccnrc owe' by the board of 

:and and r.anira1 r n o o i c a  gaiunnng ia my person !he n g h  to :e use oigorcm- 
m~nriiwned water; and 

( 2  me :em "sorplus aatc;"muns so much afany gar imment i iwad 
warn covcred by a water iicense or $0 mnch of m y  pnvateiy owned wlrcr as u 
in e i c a s  oirhc quantity required fai the use ofihe licenice or owner. respectivrly. 

(bj Ali waiei licenses isrued die: rhe passage 0f:his Acr rhdi 'be deemed 
subw. to the co;id\uon, whciber or mtsripuiarc~i in the iiima, rhar the iicmr*e 
shdi. up+" the demvnd of the Gepanumr, giant to it ihc ngh: to ux. fiee of d l  
charge, iny water which %he dcpanmnit dnms  aecssaiy admuareiy to suppiy 
ibe hverrock or <he domarlc nee& of indviduais upsn any tract. 

lc) in order ideqwie!y ro iuppiy liunrock or :he damstic nerds of 
;ndividuds upon my :iact, the depanmenr 3s auihonzed t i )  to use. iree of ail 
chzrgc, gorcmment-owed water no: corered by my eater 1tccr.ie or curered b) 
a water license issued after the pasuge airtls Act or covered by a warcr ihccair 
b u d  prcvrou to ;he ?uni re  a? :his c :  but sociisning a rmrrar;oa ui iuih 
v v t a  for the benefit of rhc sobiis, inc !Zj tc ccnrrasr wrrh any pi ion :or the 
nehl to nie or w acyhim under crn:sent danlzn prwedisgr iimiiar, as near &, 
may k. to the prwcrd:nar pr2nded m r e s p r  to land ;i wctanr 06" to 678, 
~lclusire, afrhc Revised Lr*rofHawmr :9i: {HRS i$lOl-iCra !C:-3dj rhc nghi 
:ou% awj pwaieiy Wsacd sdvlui ware< OF ara? guvcmrncz!-auad iurpins aatcr 
caverd b? a water rccrlr prrv2ous to rbe paaiiac a? :hi Act. bu: nor 
:cnmaiumy a r ama i lon  of su ; i  water for !ti kaefit of :be potiri. in! iucL 
reyuirelicni ihaa b ".rid to be bai I publ:c iic a?: i u ~ & ~ .  The dtpan;rer,i -.a) 
:nsr:iure the cr;incnt aornnm p r m d n g s  :n t i  oiin namc. 

(di Thedepanrcenr r i  actkcinn;, &>i :he idi:riond i .urg%~cfadqua;e- 



f i r r  of aii chixrgigs, any of the sliiplvi water tributary !a rhc Wdmea rrvr i  nwn 
the :%land of Kawi, which k cove& bv thc l ien= and which ihc deoanrnen! 
dEem5 " w r y  for fhc additional PVNIE of edadeqteiy irrigating my tract. 

bu& to the fedeiai government, shall be deemed ro be pa?rn;ni in advancc by 
the department ar.d 1-R. of she depanmcor ofchaiga  ro be mad; to them for 
the constmction of such sysism and rhai: tw credited against w i h  charge when 
made. 

(e) Al1 nghts confened on the department by this section to ose, cant:acr 
for, q u i r e  the liu cf water shall be deemed to inciuCe the nghr to me, contract 
for, or acqvve the urc of any ditch or pipeline constmcred for the d;nnbufion 
and conirol oisuch waterand necessary ro sush 'me by ihcdcpanmen;. [.Am Aug. 
1. 1956, c 855, B$2, 3, 70 Star 9;s; am L 1963, c 207, 552, S(b)] 

5222 A e t i w .  (a) The dcparimnt shd1 adopt i u i a  and repla- 
doas adpot ines  inaceordance wrth rhe piovi%iansofchaprei 91, Hrwmi Remrcd 
Stamta The depanrnent may makc such expcnditvrcn as are necessarj for the 
cfficicnt execution a i  the hincraons vated m the d w a m n n t  bvl this An.  .AU 

b ~fcp,rhansc with thcprovislonr of this A n .  imm the ~arvmi& hameioan fund, 
shall be &ow& and oaid noan the oicvntanon oi  itemized vouchers therefor. 

icqvire. The c h b  ai;d mernders oi the co&mission rhk give bond as re- 
q n k d  by iaw. The sureties uprn the bond and the conditions t h a m i  shaii be 
approved annually by thc Rovernor. 

b, H h n  .aJ >.-.pns.i u 4  -i .3c .l:/.i:tin~-i ... I. %m.. , _ l . .C~a  
v c " . : ,  . . ... t.isx: -:c :c,r.::,.i ... . . &  ..1, . . .  " .:..: m 

~i ,nc :..rn!:uq r q ~ . u  %-<. ,,,. A qr.'.tcfi ~ > ) r !  ' : tae .cg:~.ac-.c 

ciassiCication of thc area under I-, the iar msp kc; aumbei, the 1- imisi. 
the 5-8 for approvai of the sublrane by the departmen& and the a t ima~ed  n n  
economic raulr acciumg to the depmmmt, 1- and sublssce. [Am Nov. 26, 
1941, c 544, 97, 55 Stat 787; Jun. 14, 1948, c 464. 58, 62 Sfat 394; am L 1963, 
c 207, $4; 4,am L 1972, e 173, $1; am L 1971, ; 174, $21 

$223. Wgb t  of amendment. etc.] Thc Congrcss of thc United Stales is- 
ma the ti@ :o airei, amend, or repeal the piovirtons of this ittic. 

§=. Saoitldon md reclnmntion erpif. Thc Secierrry of the tntcnoi 
$ball d o i s a t e  from h s  Dqpmment Eommns erpetinced in snitarion, ichabi!i- 
fation, and reclamation work to reside in the Starc and cooperate r i ih  :he 
department in cairymg oui its duo-. Thedalary of such oficiai so daignac& by 
t hek re ra ry  of the lntencr shall be paid by thelepmrncnt while he is caming 
on hn  d u i i s  in rhc Slate. [Add itd. 26, 1931, c 420, 52. 49 Star 505: am imp L 
1963, e 237. $5(ai; m. L 1976, c 120, $11 

TITLE 3: AMENDMENTS TO HAWAIIAN 
ORGANIC ACT. 

$401. .4U Acts oi pairs of Acts, either of the Conpies of rhe United Stara 
or of the Starc of Hawaii, to the exrent that they arc inconsistent with the 
promstons o i  this Acr, are hereby r e p l e d .  

<eid unconriitution~i shdl not be held invalidaid fhcrcby 

. . -~ . ~ ~ ~ - .  
and m u t i t i e  u authonzd by state 1aw foi the nvermeni of rmtc sinking fund 
moneys. Any interest or othei w i n g s  ansing out of such invsirnrrii shall k 
mediied !a m d  deaiori;ed m the Hawaim? home+rxraong fund and ihd1 k 
comideied a deporir therein from the 0th- sourcis msniio%ed in mnon  213(d). 
[Add Nov. 2 6  1941, s 5%4,98,55 Srat 787; iun. 14, 1948, c 46$, 89.62 Srai 9% 
am L 1963, c i05 p5(a); an. L :W5. i 30, $11 




