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Article X

CONSERVATION AND DEVELOPMENT
OF RESOURCES

RESQURCES; CONSERVATION, DEVELOPMENT
AND USE

Section 1. The legislature shall promote the conservation, development
and utilization of agricultural resources, and fish, mineral, forest, water, land,
game and other natural resources.

NATURAL RESOQURCES; MANAGEMENT AND
DISPOSITION

Section 2. The legislature shall vest in one or mors executive boards or
commissions powers for the management of natural resources owned or con-
trolled by the State, and such powers of disposition thereof as may be authorized
by law; but land set aside for public use, other than for a reserve for conservation
purposes, need not be placed under the junsdiction of such a board or commis-

sion.
The mandatory provisions of this section shall not apply to the natural
resources owned by or under the control of a political subdivision or a department

or agency thereof
SEA FISHERIES

Section 3, All fisheries in the sea waters of the State not included in any
fish pond or artificial inclosure shall be free to the public, subject to vested rights
and the right of the State to regulate the same.

GENERAL LAWS REQUIRED; EXCEPTIONS

Section 4. The legislative power over the lands owned by or under the con-
trof of the State and its political subdivisions shall be exercised only by general
laws, except in respect o transfers to or for the use of the State, a political
subdivision, or any department or agency thereof.

FARM AND HOME OWNERSHIP

Section 8, The public lands shall be used for the development of farm and
home ownership on as widespread a basis as possible, in accordance with proce-
dures and Hmitations prescribed by law.



Article XI
HAWAIIAN HOME LANDS

HAWAIHIAN HOMES COMMISSION ACT

Section I, Anything in this constitution to the contrary notwithstanding,
the Hawaiian Homes Commission Act, 1920, enacted by the Congress, as the
same has been or may be amended prior to the admission of the State, is hereby
adopted as a law of the State, subject to amendment or repeal by the legislature,
provided, that, if and to the extent that the United States shall so require, said
law shall be subject to amendment or repeal only with the consent of the United
States and in no other manner, provided, further, that, if the United States shalil
have been provided or shall provide that particular provisions or types of provi-
sions of said Act may be amended in the manner required for ordinary state
legislation, such provisions or types of provisions may be so amended. The
proceeds and income from Hawaiian home lands shall be used only in accordance
with the terms of said Act, and the-legislature may, from time to time, make
additional sums available for the purposes of said Act by appropriating the same
in the manner provided by law.

COMPACT WITH THE UNITED STATES

Section 2. The State and its people do hereby accept, as a compact with
the United States, or as conditions or trust provisions imposed by the United
States, relating 10 the management and disposition of the Hawaiian home lands,
the requirement that Section 1 hercof be included in this constitution, in whole
or in part, it being intended that the Act or Acts of Congress pertaining thereto
shall be definitive of the extent and nature of such compact, conditions or trust
provisions, as the case may be. The State and its people do further agree and
declare that the spirit of the Hawaiian Homes Commission Act looking to the
continuance of the Hawaiian homes projects for the further rehabilitation of the
Hawaiian race shall be faithfully carried out.

AMENDMENT AND REPEAL

Section 3. As a compact with the United States reiating to the manage-
ment and disposition of the Hawaiian home lands, the Hawaiian Homes Commus-
sion Act, 1920, as amended, shall be adopted as a provision of the Constitution
of [this] State, as provided in Section 7, subsection (b} of [the Admission Act],
subject to amendment or repeal only with the consent of the United States, and
in no other manner. Provided, that (1) sections 202, 213, 219, 220, 222, 224, and
225 and other provisions relating to administration, and paragraph (2} of section
204, sections 206 and 212, and other provisions relating to the powers and duties
of officers other than those charged with the administration of said Act, may be
amended in the constitution, or in the manner required for State legislation, but



the Hawaitan home-loan fund, the Hawaiian home-operating fund, and the Ha-
watian home-development fund shall not be reduced or impaired by any such
amendment, whether made in the constitution or in the manner required for State
legislation, and the encumbrances authorized to be placed on Hawaiian home
lands by officers other than those charged with the administration of said Act,
shall not be increased, except with the consent of the United States; (2) that any
amendment to increase the benefits to lessees of Hawailan home lands may be
made in the constitution, or in the manner required for State legislation, but the
gualifications of lessees shall not be changed except with the consent of the United
States; and (3) that all proceeds and income from the “available lands”, as defined
by said Act, shall be used only in carrying out the provisions of said Act. [Add
73 Stat 4 and election June 27, 1959]

vii
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Article X:
Conservation and Development of Resources







Chapter 1
INTRODUCTION

They were beautiful.... Their wooded mountains were a jovy.
Their cool waterfalls, existing in the thousands, were spectacular.
Their cliffs, where the restless ocean had ercded away the edges of
great mountains, dropped thousands of feet clear into the sea, and
birds nested on the vertical stones. Rivers were fruitful. The
shores of the islands were white and waves that washed them were
crystal-blue.... How beautiful these islands were!

James Michener
Hawaii, p. 14

In the face of abundance, there is little incentive for prudence. But
inevitably, when demand approaches supply, there is a sober reevaluation.
Management of that supply, and control of the demand, become crucial. Hawaill
is just beginning to face the dangers of a growth rate that may scon overtake
the capacity of limited resources. The competition for water, land, open space,
minerals, the fruits of the ocean...delivers the ultimatum: manage it wisely or

lose it.

The task of management does not enjoy the luxury of conveniently isclated
resources, each confined to its own area; each a self-contained "problem".
Instead, freshwater falls on Hawail’'s mountains, is trapped in dikes, slowly
begins to percolate downward intc a common water table, or flows along the
surface, down through the entire watershed, into the sea. If the terrain is rich
and forested, much is absorbed into the land. But if the land is graded and
paved with asphalt, it flows with relentless determination, carrying with it
valuable soil and polluting waste. If the water table is excessively bled of its
treasure, freshwater supplies are threatened. If the mountainous dikes are too
often penetrated with highways, they will hold less, and we will drink less. To

manage this system is to manage the whole system.

A major concern is the shoreline. It is the sensitive buffer between
terrestrial (land based) and marine (ocean based) ecosystems. [t is the apple

of the tourist's eye, the source of endless recreational opportunities, a place to

93]



CONSERVATION AND DEVELOPMENT OF RESCURCES

be seen from the lanai, the most accessible supply of sand, the scene of tidal
waves and floods. Failure to manage the shoreline is a threat to our economy,
our life-styles, our ocean, and Hawaii's celebrated beauty. So intimately is the
shoreline tied to all facets of island life that many have argued for a "coastal
zone" that includes every watershed, every piece of land, every drop of our

territorial waters.

Recent examples of resources needing management are precious coral in
the Molokai channel, polluted near-shore waters like Kaneche Bay, dwindling
agricultural lands, freshwater resources, geothermal steam on the island of
Hawaii, sensitive and pristine conservation lands, and numerous species of

marine life that supply both food and recreation.

At the same iime, unemployment in the construction industry is
unacceptably high. Our population is growing, demanding more houses, more
roads, more utilities, more water, more land, more space, and more jobs.
Decision makers are caught between accommodating this growth, with all the
dangers inherent in an overcrowded future, or attempting to control it, with the
inequities and loss of freedom inevitable when controls are first established. At
first glance, it might seem that positions are irreconciliably polarized:
developers vs. environmentalists, those f{or progress versus those for
obstruction. Yet the real tradeoffs appear to be between the immediate, short-
term requirements versus the long-term future of Hawail. Wise management is
not a luxury absurdly thrust upon us by an elite. It is a necessity. If sound
planning is absent, so will be the future jobs, the future housing projects, the

future energy, the future reasons for living in Hawaii.

The challenge is to select the most appropriate management system. Many
would argue that a state constitution is no place for this kind of detail. Others
might reply that lacking legislative or administrative initiative, it is as good a
place as any. Beyond the nature of any management system are the lingering
questions for the 1978 Constitutional Convention. What should be done in
Hawaii's Constitution? Would a detailed constitutional approach destroy the
needed flexibility to cope with the challenges of growth? Should not the

legisiature be the proper arena to sort cut our management needs?



ENTRODUCTIGN

This study cannot answer those guestions. What it does is to present
what other states have done at the constitutional level. A primary emphasis is a
comparison between Hawaii's Constitution and that of a dozen or so more detailed
and comprehensive approaches. Each section of Hawaii's Article X is examined
for what it does, what attempts were made in 1868 to change it, comparisons with
other state constitutions, and possible alternatives. Those alternatives that
represent the most timely issues for Hawail are more thoroughly explored for
their pros and cons, such as a centralized management system, the right to sue
for environmental grievances, ownership of resources, and constitutional
zoning. Following chapter 4, there is a brief summary of the constitutional

alternatives discussed in this study.

As a general introduction to Article X and the Hawail constitutional issues
involved, this study is not intended as a major source of information {o support
one view or another. [t is intended to provide a starting point, a basic

orientation to the present situation and the potential alternatives.



Chapter 2
SCOPE OF HAWAII'S CONSTITUTION

Hawaii's Constitution is fairly brief in its treatment of natural resources.
Article X is Hmited to 5 sections:

(1) A general policy statement mandating the Ilegislature to
promote the conservation, development, and utilization of
natural resources.l

(2) Authority to create one or more boards to manage these
resources. 2

(3) Recognition of public fishing rights, subject to certain vested
rights.3

(4) A provision intended to prevent the alienation of public
lands, except in most instances by general law.4

(5) A general statement urging the use of public lands for farm
and home ownership.>

Before beginning a detailed examination of these sections, it may be useful to
compare the scope of our constitutional provisions concerning natural resources
with what other states have done. This will suggest a framework for

evaluation.

Most state constitutions do not devote an entire article to natural
resources, although about half do deal with the subject explicitly. Sometimes
the authority to manage resources is mentioned in sections that enumerate the

powers of the legislature or the executive br'anch.6

Of those state constitutions that include special articles for natural
resources, about a dozen contain sections that are significantly more
comprehensive than our own. It is from these extensive approaches that we can
appreciate what is possible under a constitution, and how Hawaii compares with

the other states.



SCOPE OF HAWALI'S CONSTITUTION

General Scope

Alaska has 18 sections under its Article VIII, natural resources, ranging
from statements on common use, the application of the principle of sustained
yield in management programs, public domain, leases, sales and grants, mineral
rights, water rights, access to navigable waters, and public notice.7 Although
every section is not necessarily a thorough treatment of a particular subject,
Alaska's Constitution probably represents one of the most comprehensive
examples of natural resources policy at the constitutional level. Louisiana,
Missouri, OKklahoma, New York, and Massachusetts also have natural resources

provisions significantly more detailed than Hemzaii‘s.8

General ©policy statements often incorporate many constitutional
guidelines, covering a wide range of topics. Hawaii's Article X, section 1,

states:

The legislature shall promote the conservation, development and
utilization of agricultural resources, and fish, mineral, forest,
water, land, game and other natural resources.

By contrast, New York's general policy provision reads as follows:9

The policy of the state shall be to conserve and protect its
natural resources and scenic beauty and encourage the development
and improvement of its agricultural lands for the production of food
and other agricultural products. The legislature, in implementing
this policy, shall include adequate provision for the abatement of
air and water pollution and of excessive and unnecessary neise, the
protection of agricultural lands, wetlands and shorelines, and the
development and regulation of water resources. The legislature
shall further provide for the acguisition of lands and waters,
including improvements thereon and any improvements therein, outside
the forest reserve counties, and the dedication of properties so
acquired or now owned, which because of their natural beauty,
wilderness character, or geoclogical, ecological or historic
significance, shall be preserved and administered for the use and
enjoyment of the people. Properties so dedicated shall comstitute
the state nature and historic preserve and they shall not be taken or
otherwise disposed of except by law enacted by two successive regular
sessions of the legislature.

-3



CONSERVATION AND DEVELOPMENT OF RESOURCES

There are, in the above paragraph, a great number of explicit statements of
policy. They represent a more detailed approach than that of Hawaii, but are
not necessarily "better" or more effective. They are, however, a stronger

constitutional mandate for the management of resources.

Further Comparisons

Water rights are not mentioned explicitly in Hawaii's Constitution. Idaho,
by contrast, has a separate article with 8 sections dealing with this topic. It
could be argued that Idaho's treatment of water rights is more thorough than
most states' treatment of natural resources as a whole! Idaho's provisions
concern the following: public ownership and use of water, the right to cocllect
rates, priorities for the use of natural streams, dedication of water rights, the
legislature’s role in water disputes, the establishment of maximum rates, and the
establishment of a state water resource agency that is mandated to create a state

water plan. 10

Wyoming creates a state authority, as well as special geographical
divisions for management. Idaho, Montana, New Mexico, South Dakota, and
Wyoming all attempt to deal with the ownership and control of this resource. A

few constitutions provide guidelines in case of conflicting uses.u

The establishment of institutions, with specific guidelines as to their
membership and duties, is not uncommon. Hawaii's Constitution gives the

12 Arkansas

legislature power to create "one or more boards or commissions".
establishes a commission, names it, specifies the number of members and how
they will be appointed, details an initial appointment process to ensure
staggered terms, limits the terms, prohibits compensation except for expenses,
provides for how a member might be removed and how a member can appeal, and

13

details the powers and duties.” By contrast, Hawaii leaves these details to the

legislature.

The dedication of agricultural, open space, scenic, or other lands for tax

purposes is not mentioned in Hawaii's Constitution, the implication being that



SCOPE QF HAWAIIL'S CONSTITUTION

the legislature has this power.w Several states, such as California and Ohio,

have felt the need to guarantee the right of the legislature to dedicate lands and

tax them accordingly. 15

Mineral rights, which in some states are crucial to their economies, are
reflected in their constitutions. Alaska has extensive provisions as to the
rights of discovery and appropriation, as well as the issuance of permits and
Ieases.i6 Hawaii covers this possibility with a general mandate for legislative
utilization, conservation, and development of resources.w Mineral deposits on
land do not appear significant in Hawaii, except for geothermal resources which
have been defined by the legislature as a mineral resource.ls There may be
reason to address the idea of ownership and control of those minerals dissolved

in the ocean and on the ocean f{loor.

A number of states give special attention to specific resources. For
example, Mississippl has an entire article devoted to levees, including
provisicns for a levee system, levee districts, a beard of levee commissioners,
boundaries of levees, levee taxes, and the property between levees and the

Mississippi River. 13

California's Article XV, entitled harbor frontages, asserts the right of
eminent domain, guarantees public access to navigable waters, and prohibifs the
sale of iidelands.go Louisiana goes so far as to claim royalties and revenues
from all minerals located beyvond the seaward bound&ry.21 Others, such as
Florida, also claim rights in sensitive shoreline areas?z Hawail's ocean, coral
reefs, various bays, and other special resources could be dealt with in similar

constitutional detail, although the need for such treatment may be debatable.

A number of constitutions include provisions for other kinds of rescurces,

such as Montana's Article IX, section 4:

the legislature shall provide for the identification, acguisition,
restoration, enhancement, preservation, and admipistration of
scenic, historic, archeologic, scientific, cultural, and
recreational areas, sites, records, and objects, and for the use and
enjoyment by the people.

9



CONSERVATION AND DEVELOPMENT OF RESQOURCES

Hawaii's Article VIII, section 5, while not as broad, does concern itself with

beauty, history, and culture.

Finally, a controversial provision that few constitutions include is the
fundamental right to a healthful environment and the subsequent right to sue

for that purpose. The Illinois Constitution, Article XI, section 2, declares:

Each person has the right to a healthful environment. Each
person may enforce this right against any party, governmental or
private, through appropriate legal proceedings subject to reasonable
limitation and regulation as the General Assembly may provide by law.

In some ways, the inclusion of the right to sue for environmental grievances
could be the only opportunity for a private citizen or group of citizens o

ensure the implementation of general, constitutional policy statements.

In terms of its general policy statement, water rights, provisions for
institutions, dedication of lands, mineral rights, attention to favored resources,
cultural resources, or the right to sue, Hawaii has left the details to the legis-
lative branch. Our constitutional provisions are neither as comprehensive nor

as specific as that of many others.

10



Chapter 3

ANALYSIS OF HAWAII'S CONSTITUTIONAL PROVISIONS
ON THE CONSERVATION AND DEVELOPMENT
OF RESOURCES

PART 1. RESOURCES: CONSERVATION, DEVELOPMENT, AND USE

The legislature shall promote the conservation, development and
utilization of agricultural resocurces, and fish, mineral, forest,
water, land, game and other natural resources.

"The legislature shall promote..."

This general policy statement accomplishes several things. Its opening

language:

(1) Recognizes state authority;
(2) Explicitly delegates that responsibility to the legislature; and

(3) Implies an active role. The legislature has more than power--
it is required to promote the enumerated items.

it should be noted that under this provision state agencies or subdivisions of
the state are not included, although the legislature clearly has the authority, if
it wishes, tfo require them to comply with programs or laws designed to
implement this policy. It is only the legislature, however, that has the
constitutional duty to promote the conservation, development, and utilization of

resources. The executive branch and citizenry are excluded from that duty.

Legislative responsibility for general policy is extremely popular in state
constitutions. Placing the responsibility in the legislature, without getting
involved in which agency should best implement a particular policy, provides

greater flexibility.

A broader mandate, such as "[t]lhe policy of the siate shall be.. .”,1 or

. L2,

even, "[tlhe public policy of the state and the duty of each person..."” is
useful if the people believe that the public policy in question is so important and

relevant to every aspect of social, economic, and govermmental activity that it

11



CONSERVATION AND DEVELOPMENT OF RESOURCES

should be universally applied. To the extent that a constitutional provision
provides general guidance to the executive branch and the public, the broader
statement could encourage the executive branch of government and the general
public to be more mindful of their role in the management of natural resources.
On the other hand, promoting the conservation, development, and utilization of
natural resources is quite general, and carries few concrete duties. Therefore,
if section ] remains general and nonspecific, it may be sufficient coupled with
action by the legislature which makes the public and the executive branch

responsible.
"Conservation, development and utilization®

This exact phrase is found in at least 2 other state constitutions.?’ In the
1950's, when Hawall needed 2 flexible constitutional statement on natural
resources, broad terminology was more than adequate. Ambiguity has its
advantages, because society's needs change, public policies evolve, and it is
often wise to have the constitutional flexibility necessary to adjust. Our
present language provides the justification for almost any legislative action,
except for the purposeless destruction of a resource. Since "land" is listed as a
resour’<‘:e,th nearly every "development” or "utilization™ of that land is consistent

with our constitution.

Difficulty arises, however, when trying to apply notions of conservation,
development, and utilization tc the same resources, in the same place at the
same time, as there is no constitutional guidance.s It may be argued that
clarification is needed. Generally, guidance is most lacking in the prevention of
changes in the environment. In recent years, in the wake of a building boom
and increased pressures on our natural rescurces, there has been a growing
need for better management, and clearer policies to guide it. When the notion
of conservation includes limits, preservation, and restrictions imposed on the
use and development of resources, there is an inevilable tension between
management and property vrights. Since economic freedom and private
ownership are hallmarks of American life, a conscious, explicit policy is often
required to limit activity. In many ways, the ability to manage is the ability to

impose limits. That which permits action can be general, but that which seeks



ANALYSIS OF HAWAITI'S CONSTITUTIONAL PROVISIONS

to control or restrain must be specific. Without specificity, implementation and
enforcement are almost impossible. For these reasons, the meaning of
"conservation, the most potentially restrictive concept in section 1, may
require clarification. Conservation, as it is used in Hawaii's system of

management, will be discussed later.

"agricultural resources, and fish, mineral, forest, water, land,
game and other natural resources."

This language:

(13 Asserts the authority of the state over resources, both public
and privately owned. No distinction is made. While this does
not establish state ownership, it does tend to limit the powers
of private owners to completely control resources;

(2) Includes most natural resources, especially land;

{3) Does not spell out the difference between agricultural
resources and those named;

{4y Does not clarify state responsibility in regards to ocean water
or the ocean floor.

One might assume that "other natural resources" includes all resocurces not
mentioned. That is one interpretation. Another might be that the omission of
the word "all" before the word "other” implies that there may be some resources
the state has no¢ authority over. Under either view, it would be up to the
courts to decide if a state law concerning an unmentioned natural resource was

appropriate.,

This phrase alsc fails to provide any guidelines for the establishment of
priorities. Such priorities might clarify the ambiguity discussed regarding
congervation, use, and development of rescurces. If should be noted that at
least in the case of water rights, Alaska, California, Idaho, New Mexico, and
Wyoming all set constitutional priorities for the use of that resource.s Idaho,
for instance, gives first priority to residential water consumption over others,
then agriculture over manufacturing, although in certain mining districts mining

. . . . - . {
is preferred over agricultural or manufacturing uses.
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While a listing of priorities could limit flexibility, such a listing recognizes
that the basic conflict between the use of land and the use of water could
seriously compromise other constitutional policies. The most obvious example is

the promotion of agriculture as opposed to other uses.

Since agriculfure is specifically mentioned in Hawaii's Article X, section 1,
it could be inferred that this is a kind of priority. Yet there is no concrete
guarantee that in the competition over natural resources agriculture stands
first. If it is the intent to establish agricultural uses as taking precedence over
others, section 1 is insufficient. As the competition for land and water

intensifies, no particular use will have a constitutional priority.

Section 1, as mentioned above, does not clearly define terms such as
"water" or "mineral”. Both mineral rights and water rights have their own set
of rules, their own body of case law governing ownership and use. In the
management of geothermal steam, which shares characteristics with both water
and minerals, classification is of paramount importance. In 1974, the state
declared this resource to be a mineral, and thus subject to property rights
belonging to the owner of the land surface under which they are located.
Whether or not the courts uphold the state's classification, Hawaii's Constitution
offers no guidance. For a further discussion of this problem, see chapter 4 of

this study.

Once again, it should be noted that many of the problems associated with
the broad policies of Article X, section 1, were unforeseen in 1950, when the
Constitution was written. The needs of Hawail then were quite different from
the challenges of the 1970's. Caution and flexibility were imperative in the
promulgation of a new and untested state constitution. The rapid growth on
Oahu during the 1960's and the subsequent environmental movement were
unforeseen. Agriculture was still unthreatened. It may be argued that the
ambiguity and generality of Hawaii's Constitution has served Hawail well during
the past 27 years. It could also be argued that adjustments are required to
meet the need for guidance in the management of resources in the 1970's and
1980's.

14



ANALYSHES OF HAWAILIL'S CONSTITUTIONAL PROVISIONS

1968 Convention Proposals

There were relatively few attempts in 1968 to alter section 1, and none of
them were reported out of committee for consideration on the floor of the
convention. Those that were proposed, however, do reveal a growing
awsreness of the pressures on natural resources. Proposals included the

following ideas:

(1)  The legislature shall further provide for the acquisition of
lands and waters.?

(2) The lands of the State, now owned or hereafter acquired,
constituting conservation districts as now fixed by law, shall
be kept forever wild, except as the legislature may otherwise
provide.10

(3) All rights, title, or interest in or to minerals in, on or under
lands owned or purchased in fee shall be reserved to the
owner or purchaser. 11

(4) Deletion of Article VIII, section 5, and incorporation of its
language into Article X, section 1.12

(5) The abatement of air and water pollution.13
(6) The freedom from unnecessary and excessive noise.l4

(7) The protection of agricultural lands, forest, mountain
highlands, shorelines, and water resources. 12

(8) The legislature may, by law, define open space lands and
natural scenic resources and provide for the use thereof
solely for recreational and esthetic purposes.l16

(9) Promotion of the development and use of resources to produce
food and fibre for the people of the state.l

(165 The establishment of state parks.18

Except for the assertion of private ownership of minerals in number 3,
most proposals would have expanded the involvement of the state into explicitly
stated areas, such as pollution control, establishment of forever wild districts,
and the acquisition of lands. These appear to be possible under existing
language. and their addition would only emphasize public policy. Number 9

significantly narrows the constitutional mandate by stating a specific purpose,

15



CONSERVATION AND DEVELOPMENT OF RESOURCES

the production of food and fiber. This might represent a more prominent status
for some forms of agriculture, but could limit legislative authority for other
purposes. The 1968 Constitutional Convention rejected all proposals because

theyv were deemed possible under existing legislative authority.
PART II. HISTORY, CULTURE, BEAUTY, AND HEALTH

Article VIII, section 5, of Hawail's Constitution, entitled "public

sightliness and good order", reads:

The State shall have the power to conserve and develop its
natural beauty, objects and places of historic or cultural interest,
sightiiness and physical good order, and for that purpose private
property shall be subject to reasonable regulation.

Other states have included histoery, culture, beauty, recreation, and
health in constitutional sections that also deal with natural resources. In
general, these have been considered part of the environment and are recognized

as legitimate constitutional concerns.

Among those with provisions similar to Hawali are Alaska, California,
Indiana, Massachusetts, Montana, New Mexico, New York, and Virginia.
Several provide for the purchase of lands for these purposes. Indiana
enumerates various historic sites that are not to be sold or leased, and mandates
the "permanent enclosure and preservation of the Tippecanoe Battle Ground".
New Mexico states: "The protection of the state's beautiful and healthful
environment is hereby declared to be of fundamental importance to the public

interest, health, safety and general we}fare.”ig

The fusion of health, beauty, culture, history, and environment has
significant implications. We are no longer operating under a narrow view of
public safety, or a general right to a healthful environment, such as clean air
and water. Increasingly, humanity creates environment, as well as dwells in it.

Places become "rescurces” because of what people have built or done there.
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As the meaning of "environment” takes on greater social implication, and
as the Increase in population requires greater sensitivity, personal freedoms to
utilize property and resources may decrease. This is because certain
resources, such as water and air, can carry one person's "pollution” to a
neighbor, and pollution is not only defined as what we breathe or drink, but

also what we see and hear.

Not only do we have the right to "use” a beach, as in sunbathing, we also
have the right to see it from a distance. This "right to see", however, is still
in its formative stages. Few projects are totally rejected because they block
someone's view, or because they themselves are thought to be unsightly. They
are, however, increasingly being forced to modify their designs, to accommodate
the growing public demand to view its rescurces. Waikiki's special design
district ordinance seeks to "encourage developments that would improve and
complement. . .visual aspects of the urban environment", and to provide
"additional properly distributed open spaces and vistas”,zo A recent
application of this ordinance was the insistence of the Honolulu City Council that
a new commercial building in Waikiki accommodate the public's desire to view the
garden of the Royal Hawailan Hotel from the street. The new building was a
2l That this

"resource” was man-made rather than "natural® speaks for the growing role of

potential threat to the right to see a resource, the Royal Hawaiian.

cultural and historic considerations. Other proof of the importance of wvisual
appreciation is In Hawaili's law regulating billboards. The courts have
supported such statutes, and ruled that they are "a proper community

objective, attainable through the use of the police power".

Several states have constitutional protection for the f[reedom from

"excessive and unnecessary noigse”. In the case of Massachusetts, this is stated

in the form of a r‘:igh*gzz3

The people ghall have the right to clean air, and water, freedom from
excessive and unpecessary noise, and the natural, scenic, historic,
and esthetic qualities of their enviromment; and the protection of
the people in their right te the conservation, development and
utilization of the agricultural, mineral, forest, water, air and
other natural resources is hereby declared to be a public purpose.

17
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Interest is growing both in associating environment with fundamental rights and
in regard to noise. The 1968 Constitutional Convention produced 2 proposals
concerning noise,24 using the same "unnecessary and excessive' language as
that of Massachusetts. Since the ability to legislate is broad, these proposals

were considered unnecessary by the convention.

Because of the increasing interest in historic, cultural, scenic and
environmental rights, the convention may want to consider one or more of the

following:

(D Including these concerns in Article I, our Bill of Rights;
(2) Expanding Article VIII, section 5;
{(3) Incorporating Article VIII, section b, into Article X; and

(4) Expanding Article X.

For further discussion, see the Hawail Constitutional Convention Studies
1878, Article VIII: Public Health and Welfare.

PART 1II. NATURAL RESOURCES: MANAGEMENT
AND DISPOSITION

A controversial aspect of any policy often is who will interpret,
coordinate, and implement the policy. It is a question of efficiency, public
participation, and the ability to enforce. Our present system is a mixture of
county and state involvement. At both levels there are a network of agencies
and boards. In part, endorsement or rejection of the existing constitutional
language depends on whether or not one is satisfied with the current
management of natural resources. It also depends on the kinds of tradeoffs one

is willing to make for coordination, efficiency, and accountability.

Management involves the day-to-day administration, paper shuffling,
physical maintenance, etc., of natural resources. It includes the amount and
reliability of funding for staff and operational expenses, the adequacy of data,

the ability to enforce laws, and a set of criteria for the granting of permits.
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In a broader sense, management is a function of the total system that
regulates the utilization, conservation, and development of natural resources:
all decisions, all agencies, and all funding. We cannot understand our current
management approach by inspecting a single board or department.
Responsibility is shared throughout a complex, decentralized matrix.

Constitational Issues in Management
Article X, section 2, of Hawaii's Constitution reads:

The legislature shall vest in one or more executive boards or
commissions powers for the management of natural resources owned or
controlled by the State, and such powers of disposition thereof as
may be authorized by law; but land set aside for public use, other
than for a reserve for conservation purposes, need not be placed
under the jurisdiction of such a board or commission.

The mandatory provisions of this section shall not apply to the
natural resources owned or under the control of a political
subdivision or a department thereof.

There is flexibility in the phrase "one or more executive boards or
commissions", for it leaves to the legislature the decision of how centralized
state management should be. The legislature has the authority to establish a
single board or to distribute responsibility among several. There is no
guidance as to how much responsibility is to be left fo the county governments.
The legislature alsoc has a free hand to decide the powers and duties of boards,
their membership, and methods of selection. Therefore, in order to initiate a
significant change in our management system, a constitutional amendment may

not be necessary.

Two major issues emerge when considering management: first, the nature
of the management agency, contrasting a single executive with a board, and
second, the nature of the entire management system, contrasting the
distribution of authority among numerous agencies (including the counties) with

a more centralized, coordinated approach.
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A Single Executive. The phrase "one or more executive boards or

commissions...”zs received considerable attention in the 1968 Constitutional
Convention. It should be noted that the debate was focused on only one
decision-making body of our management network, the board of land and natural
resources, and one particular function, "powers of disposition”, i.e. the

authority to sell or lease public land.

There was one attempt on the floor of the convention to eliminate the
board and substitute a single executive. In defense of his proposal, Delegate
... 28
Doi said:

I am told that the land board representatives from the several
iand areas in the State of Hawaii do very little in the way of
representing their land area for purposes of answering a statewide
land program. Rather, the fact that they sit on the beard leads up
to long delays, increases the cost of running the land department and
in fact the recommendation of the director of land and natural
resources is almost 100% anyway accepted by the land board.

e ot e
I w iy

Delays, higher cost and the difficulty to place primary source
of responsibility on anyone in the department because there are
several on the board and as between the board and the director,
there's algo difficulty in saying exactly whoe stood for what.

Doi continued, explaining that the present board members were part time and
ill-informed, and that in the management of certain lands turned over to
agencies the line of command was too long: from the governor, to the director,
to the land board, and to the agency. He argued that the land board was not

needed.

Delegate Kamaka defended the need for a board: "The unigue character
of natural rescurces administration where ill-considered action can lead to
permanent damage necessitates the greater protection from pressures of a more
diversified representation of community interest which only a board or a
27 Delegate Taira felt that the board diluted the power
28 Delegate O'Connor noted that

commission can provide.”
of the governor, and that this was good.
corpeorations have boards to check their presidents, and the same should be

[
o
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true of the department of land and natural reseurces.gg Some delegates

compared the land board with the board of regents or the board of education,

insisting that to abolish one was an argument for abolishing 32.30 Another

mentioned the fact that board members were not compensated for their duties,

and the legislature should reconsider this poh‘cy.31

There was some attention paid to the powers of the board in regard to the

sale and the leasing of land. At the request of one delegate, a legal opinion was

prepared and read by President Porteus on the f‘loor:32

In the case of exchanges of public lands, the present law
requires that it is subject to legislative disapproval. In the case
of sale of residential lots it must be by public auction but the
power is in the board. In the case of commercial and other business
leases, the power is in the board. TIn the case of hotel and resort
leases the power is in the board. In the case of residential leases,
the power is in the board. 1In the case of permits, the power is in
the board. As for contract for development by direct negotiation for
various areas the power is in the board.

The importance of these powers was not lost on many of the delegates, and the
debates indicate a lack of willingness to place that authority in the hands of one
person. There was fear of hasty or arbitrary actions that would result in the
permanent loss of wvaluable resources to the state. The 1968 Constitutional
Convention rejected the arguments for "efficiency” in favor of a more democratic

institution. The convention agreed with the 1950 committee report:g‘i

To the extent that the laws permit the disposition, destruction
or dissclution of these resources such laws are not like laws which,
if unjust, are subject to correction at the next meeting of the
legislature. Once a piece of land is disposed of it is gone. [t
might take gemerations to remedy a destroyed forest or a contaminated
water supply. Hence there was a desire by certain of the members of
the committee to place fairly rigid restrictions on the
administration of these assets.

There is little evidence that the delegates appreciated the full implications
of Mr. Doi's amendment. To strike the words "one or more executive boards or
commissions” could be interpreted to mean that the distribution of any state

responsibility for management would be unconstitutional. The state land use
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commission, the departments of transportation, agriculture, health, etc., could
be required to relinquish their part in the management system. As a result, the
word 'resources” might require specific definition. If Article X, section 1,
were the standard, then all institutions managing our fish, mineral, forest,
water, land, game, and other natural resources might be engaged in

unconstitutional activity.

A recent development since the 1968 Constitutional Convention has been

34 This new

the passage of Hawaii's "sunshine" law, mandating open meetings.
law applies only to boards or commissions. Under its provisions, the public has
the right to attend board meetings, and to be notified 72 hours in advance. [t
must be told the agenda, and given the opportunity to obtain minutes. No such

requirements are imposed on departmental meetings.

A board is a group of people who must meet in one room at one time. A
department or agency, by contrast, is a hierarchical collection of individuals,
each of whom often has a private office. A department generally does not meet
or gather in a single room to make decisions. Because of the sunshine law, the
potential for highly wvisible decision making appears greater with a board. A
constitutional amendment abolishing boards could diminish this visibility.

Hawaii's Decentralized System. Natural resources management in Hawaii is

distributed among many different departments, boards, and levels of
government. There has been both criticism and support for a revised
management system which has come from all levels of government and from all
segments of Hawaii's society. Developers, environmentalisis, planners, decision
makers--all have spent countless time and energy evaluating our fragmented

approach.

The following statement by state planners in 1874 explains some of the

disadvantages of our decentralized structure:%

The coastal zone is both one of the most highly regulated and at
the same time most poorly regulated areas in the State. The existing
agencies in some cases have responsibility without authority and in
other cases authority without responsibility. Any development in
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the coastal zone in Hawaii is complicated due to requirements for
permits and permissiocns from a variety of regulatory agencies.

Decisions concerning the use of the coastal zone in Hawaii are
made by a variety of State, County, and Federal instrumentalities.
The diffusion of power and responsibilities for recreation,
comservation, and shoreline management creates major jurisdictional
conflicts and competing policies. Coordipation is attempted, but in
practice is difficult to achieve.

The above frustrations reflected the fact that Hawaii's system is quite
complex. Our board of land and natural resources is only one of many
managers. We have federal agencies (Army Corps of Engineers, United States
Department of Interior, United States Environmental Protection Agency, Council
on Environmental Quality, United States Department of Housing and Urban
Development, and United States Department of Commerce), state agencies
(departments of transportation, land and natural resources, planning and
economic development, health, agriculture, and boards of agriculture and land
and natural resources), and county agencies {county planning commissions,
planning departments, public works departments, city councils, and building

departments).

With so many diverse institutions involved, it is little wonder that
management 1s cumbersome, not only to the general public, but to the
governmental officials involved. In developing Hawaii's coastal zone program,
the state department of planning and economic development listed the following

management problems: 36

(D Waste and inefficiency associated with the present maze of
regulatory authority (e.g., time delays, added costs,
duplication of effort).

(2)  Uncertainty in the existing decision-making process (e.g.,
lack of a clearly defined process for acquiring development
permits, uncertainty as to how new standards or guidelines
will be applied t¢ proposed developments).

(3)  Lack of accountability {e.g.. "buck passing™).

(4) Narrow management focus (e.g., agencies make decisions
based on consideration of only a small range of the impacts).

23
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(5) Ad hoc decision making (e.g., extremely general and vague
plans and regulations encourage case-by-case decisions which
respond primarily to private initiative and which have little
relation to any overall strategy for managing resources
and/or hazards).

(6) Lack of a full range of resources and hazard management
tools (e.g., agencies are often faced with an either-or
situation--either condemnation, which is expensive, or police
power controls, which may sometimes be confiscatory and
sometimes giveaways).

(7) Lack of a coordinated information base to improve coastal
resource and hazard management.

State vs. County Control. Further decentralization, or "home rule", is

guaranteed by constitutional 1anguage:37

The mandatory provisions of this section shall not apply to the
natural resources owned by or under control of a political
subdivision or a department or agency thereof.

Simply stated, it appears the legislature can delegate as much power as it
desires to county governments for the management of natural resources. What

the county owns and controis is managed by the county.

If greater state, as opposed to county, conircl is desired, one option
would be to eliminate the words: "under control”. This would severely limit
county authority. Further clarification of the division between county and state
authority might result from a constitutional lsting of responsibilities. This
approach, however, may deny the legislature necessary flexibility in dealing
with this area. The degree of detail spelled out in our constitution is really a

function of how much flexibility the legislature is to be permitted.

The effect of county authority on all overall management system for the
state can be viewed in terms of decentralization. Favoring home rule, it may be

argued:

(1) A sharing of responsibility between several state and county
agencies may reduce the possibility of hasty and arbitrary
action since more pecple will be involved in decisions.
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{2y The county governments, especially those of the neighbor
isles, are closer to the problems and people than the state
government, and therefore are better able fo cope with
island-specific problems.

{3y The dramatic differences between Oahu and the Ilesser
populated islands makes the applicability of general state laws
less effective since it is difficult to reconcile the needs of an
urban Honolulu with a rural Kauali.

(4) Hasty and ill-conceived actions at the state level could do
irreparable harm in all counties, whereas a decentralized
system protects one county from another.

(5y The belief that "“local" government has been successful in
responding to the increased demands of a growing population.

Arguments for a more centralized system might include:

(L Efficiency, accountability, and greater coordination are
potentially higher.

(2) The resources belong to all the people of Hawaii, and
therefore should be managed by a state authority that
represents the interests of all citizens.

(3) For most residents, the state government is just as accessible
as the county government. In many cases, state legisiative
districts are smaller than county council districts.

(4) Federal programs and federal money are best applicable at
state level. In some cases, such as the coastal zone
management program, state control and coordination is a
federal requirement.

(5) The belief that the counties have been less successful in
responding to the increased demands of a growing population.

Public Participation. There are advantages to a diffusion of responsibility
that e in the realm of political considerations and the ability of the public to

participate. Decentralization offers more opportunities for the public to respond
to proposals: (1) because there are more agencies, boards, and departments
holding public hearings and meetings; and (2) because the process itself takes
longer, proponents and opponents have the necessary time to hold meetings,

prepare testimony, and mobilize opinion and action.
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Another advantage of a decentralized approach is that more people are
involved at the governmental level in major decisions. There are more
opportunities to reevaluate, to analyze, to incorporate new information, and to
reconsider previous opinions. A single executive with a single department in
charge of all natural resources might be more efficient, but might also be more
arrogant, and perhaps less visible and conducive to public participation.
Decisions could be made so rapidly that the public would be limited to an after-
the-fact response. The complex network of boards and agencies we now have
may not be the most efficient, but it may be more democratic and lead to slightly
more reasoned, deliberative decision making. The simplified, efficient system
can be held accountable only if the public has the time and resources to monitor
its operations on a day-to-day basis, and can mobilize opinion in time to affect

the decision-making process.

Constitutional Alternatives

To summarize possible amendments to this section of Hawaii's Constitution,

the constitutional convention may consider:

(1) No change, leaving broad authority at the legislative level
and maintaining a complex network of state and county
management ;

{2y Centralizing all state management into a single executive,
eliminating state boards and commissions, as attempted in
1968 ;

(3) Centralizing all state management into a single board,
removing legislative discretion in the distribution of state
auvthority;

(4) Removing all county authority to manage resources by
concentrating all responsibility at the state level;

(5) As a variation of any of the above, to spell-out in detail our
management system, specifying powers, duties, membership
of boards, etc., and thus removing this flexibility from the
legislature.
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PART IV. SEA FISHERIES

Article X, section 3, declares:

All fisheries in the sea waters of the State not included in any
fish pond or artificial inclosure shall be free to the public,
subject to vested rights and the right of the State to regulate the
same.

Simply stated, all fish in the sea belong to the public and shall be free

except:
() Fish in a fishpond or artificial enclosure, which protects
aquaculture operations; and

Fish "subject to vested rights and the right of the State to
regulate the same®.

~~
b
—

"Vested rights" can be condemned according t¢ Article XVI, section 13, which

reads:

All vested rights in fisheries in the sea not included in any
fish pond or artificial inclosure shall be condemned to the use of
the public upon payment of just compensation, which compensation,
when lawfully ascertained, shall be paid out of anv money in the
treasury of the State not otherwise appropriated.

These vested rights refer to the konohiki fishing rights established during the
Hawalian monarchy. A "konohiki" was in charge of a large land subdivision,
granted to the kKonohiki by the chief. This subdivision was a wedge-shaped
parcel, reaching from the pointed end of a valley in the mountains, down to the
sea as it fanned out along the coast. These subdivisions were called ahupuaas.
Not only was the konohiki granted the use of the land, but the konohiki was
also granted certain rights to use the surface water that flowed over it, and
often to the fisheries between the shore and the reef. Konohiki rights are an
important part of Hawaii's legal tradition. They are a form of private use, or
possibly ownership, and the descendants of the original owners or users, or
those who now "own" the land where those rights applied, often claim ownership

of the attached resources. Traditional Hawalian land use, and the somelimes

P
g
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poorly documented transfer to a western legal system, are frequently matters of
contention in court cases. The central issue In most arguments is whether or
not Hawalians did in fact "own" land and resources, thus permiiting the
absolute transfer of "ownership”. A recent court decision declared that
"[plrior to the Great Msahele, all land in Hawail was public domain iand."%
Ancother issue is, in the transfer to western legal systems of ownership,
whether or not a particular parcel of land in question remained in the public

domain or was in fact transferred to private ownership.

Hawaili has a number of Isws that regulate existing konohiki fishing
rights. These include a definition of the geographical area covered by a
konohiki, the rights of tenants living on the konohiki's land, public notices of
fish declared "tabu"” in a particular area, exclusive rights to "tabu" fish, the
right to prohibit all fishing, and provisions for the state's condemnation of

konohiki fishing rights, as authorized by Articie XVI, section 13,52

The state has the right to condemn these rights, but since there was no
time limit incorporated into the constitution, there still appear to be existing
konohiki fishing areas. According to state officials, there is no regular
condemnation program, and records do not appear to be up to date.40 In fact,
the department of land and natural resources treats konohiki fishing areas just
like any other until the owner asserts rights.ﬁ Owners have recently
maintained a "low profile", obviating any pressing need for an efficient and
updated program of condemnation. It was estimated that there may be from 10 to
20 outstanding konohikis yet to be condemned.*? For a further discussion of
konchiki rights, see Hawaii Constitutional Convention Studies 1978, Article XVI:
Schedule.

Perhaps the most significant aspect of Article X, section 3, is that the

state asserts public cwnership of a natural resource, while still recognizing that
3 In summarizing the history of court cases
44

private "vested” rights exist.

dealing with the ownership of fisheries, one author wrote:

Two principles there appear to be operative in the Court's
treatment of the fishery issue: first, a tendency teo find for public
use of this coastal resource; and second, a willingness to secure
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rights to use of the rescurce on the basis of Hawaiian usage and the
history of the Hawaiian property regime {reserved tenants' rights).

Ownership of resources will be further explored in chapter 4.

In considering the management of our fisheries and related resources, the
question arises: How much of the ocean is part of the state? The state
boundary has been a point of contention from time to time. Hawail is the only
state whose boundaries are not explicitly outlined. The boundaries of the state
are the boundaries of the territory, according to the Admission Act; however,
neither the Organic Act of 1300, nor the senate resclution providing for
annexation in 1898 detailed these boundau*ies.45 Thus, the state is left with the
interesting problem of determining its boundary on the basis of historical law
and practices of the Hawailan kingdom. The extent of Hawaii's "historic waters"

has yet to be delineated.

According to a 1865 decision by the Ninth Circuit Court of Appeals, Isiand
Airlines v. CAB, Hawail's claim rested on the principle of "acgquisitive

proscription”, which has 3 faciors:%

(1) The exercise of authority over the area by the state claiming
the historic right;

(2) A continuity of this exercise of authority;

(3) The attitude of foreign states.

The Court decided that Hawaii has no binding claim to waters that are beyond
the traditionsl 3-mile territorial sea, but within the channel waters of our island
chain. In other words, each island is separated from the others by ocean
waters not under the jurisdiction of the state. In the Court's opinion the state
could not regulate interisland flights, for they are ftreated as Interstate
cemmeme.é? Due to this court decision it is not clear whether the state has the
authority to regulate the ocean’s resources beyond the 3-mile limit. This is
especially crucial for management of precious coral beds, fishing, and the
mining of manganese nodules on the ocean floor, particularly with the

establishment of the new 200-mile lmit by the United States in 1977. The
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jurisdictional dispute, however, is between the federal government and the

State of Hawaii.

There has been some criticism of the Court's ruling, based in part on a
number of historic documents. In his second act in 1846, King Kamehameha III
48
stated:

Section I:

The jurisdiction of the Hawaiian Islands shall extend and be
exclusive for the distance of one marine league seaward, surrounding
each of the islands of Hawaii, Maui, Kahoolawe, Lanai, Molokai, Osahu,
Kauai and Niihau; commencing at low water mark on each of the
respective coasts of said isiands.

The marine jurisdiction of the Hawaiian Islands shall also be
exclusive 1in all the channels passing between the respective
islands, and dividing them; which jurisdiction shall extend from
island to island. (Emphasis added)

A privy council resolution of August 29, 1850 included "all navigable straits and

49 The 1854 Neutrality Proclamation "includes all
50

passages among the Islands".
the channels passing between and dividing said islands from island to island™.
The Ninth Circuit Court felt there was a conflict between these documents and
the Hawailian Civil Code of 1859, which expressly repealed the second act of
Kamehameha III and several other instances where the inclusion of channel
water was either omitted or unc:le:e‘r.s1 A relevant question is, of course,
whether or not a particular legal act can diminish the "historic waters”.

Hawaii's Constitution could:

(H Define the state's boundaries.

(2} Assert state authority to manage resources between the
channels.

(3 Remain silent on this issue. (As did the 1968 Constitutional
Convention, which proposed no changes to this section.)

it should be recognized that regardless of what Hawaii's Constitution says, the

potential dispute over ownership and the right fo manage rescurces in our
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channel waters may well be decided in the courts or by agreement with the
federal government. A major issue may be the right to collect royalties from
resources harvested or mined. It should also be recognized, however, that
beyond the issue of revenues, state authority may not be synonymous with
better management, since the federal government may well have greater
expertise and facilities to manage ocean resources. [f may have stricter
controls, and a higher capability to enforce regulations. For a further
discussion of the state's boundaries, see Hawail Constitutional Convention
Studies 1978, Article XIII: State Boundaries, Capital, Flag.

PART V. GENERAL LAWS REQUIRED
Article X, section 4, provides that:

The legislative power over the lands owned by or under the
control of the State and its political subdivisions shall be
exercised only by general laws, except in respect to transfers to or
for the use of the State, a political subdivision, or any department
or agency thereof.

The intent of this section is clearly expressed in the report of the

committee of the whole of the 1950 Constitutional Convention, which stamad:52

This section extends the legislative power of the State in
relation to lands, but was not intended to place any hampering
restriction except to require a general law for its control which the
committee believed would prevent possible dissipation through
private, or special laws,

A general law is not necessary for a land transaction from one governmental
agency to another, but it is necessary in order to sell land to private
individuals. Laws permitting the sale of land to private persons must be

"general'”, in that they apply teo everyone. Special treatment is prohibited.

Arguments favoring the retention of this type of provision in the
constitution stress that it is required to control the disposition of state lands
which may otherwise be dissipated by special legisiation. It also tends o

provide uniformity and equity in selling state lands.
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Arguments for the elimination of this provision note that the problem no

longer exists, and this is an unnecessary restriction on legislative power.

The 1968 Constitutional Convention generated no proposals to amend this

section.

PART VI. FARM AND HOME OWNERSHIP
Article X, section 5, states:

The public lands shall be used for the development of farm and
home ownership on as widespread a basis as possible, in accordance
with proceedings and limitations proscribed by law.

This section, like section 1, is a broad policy statement. It sets a general
priority for the use of public lands by encouraging private use and ownership,
and ranks private housing and farming as preferable to other, unmentioned
uses. One might infer that conservation, recreation, and commercial activity

are not to be first priorities in the management of public lands.

In spite of these general guidelines, it must be recognized that this
section does not indicate a preference for farming over housing, or vice versa.
It does not prohibit uses other than housing or farming. In addition, it does
not establish standards for housing or farming, which could be significant in
determining whether or not a particular land use does, in fact, qualify as a
farm. Finally, when selling lands, it does not give any priority to, or afford

any protection te, a particular social or econocmic group.

Section 5 was included In our 1850 Constitution as an expression of a
philosophy that approved of private ownership of public lands, and preferred
farm and home ownership to other uses. The committee report stated that "the
more families are placed as independent landowners on the public domain, the

more stable the economy of the state will be” ,53
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The constitutional treatment of homesteading in Hawaii is not confined to
this provision. Article XI of Hawaii's Constitution, Hawaiian home lands, is
partially a homesteading act, giving preference to native Hawaians. In
addition, the establishment of agricultural parks, low-income housing, and
zoning all have homesteading characteristics. The use of public lands for farm
and home ownership is part of a broader context of land use policies, both at
the state and county levels. The question is nof whether public Iands should be
used for farming and housing, but whether, in the context of housing and

farming activity on private lands, it is desirable.

It is also helpful to consider whether or not the present system benefits a
particular economic group, such as the higher income segment of the economy.
It has been argued that lands distributed through public auction are seldom
available to the middle or lower income groups, as prices are frequently bid
beyond their financial reach. If this is the case, section 5 could benefit from
some guidelines as to how public lands are distributed. Such guidance need

not, however, be a constitutional provision, although it could be.

The committee report in Hawaii's 1950 Constitutional Convention does

provide some clarification: %

The wording at the end of t{he sentence "in accordance with
procedures and limitations to be established by law" was installed to
definitely indicate to the legislature that the mandate contained in
the first portion of the sentence did not mean immediate disposition
of the resources but that it should be handled in an orderly manner
which should not disrupt the over-all economy of the state, or lead
te the development of farms that have no prospect of permanent
success. For example, the Committee discussed the matter of breaking
up large tracts of public lands now being operated by a single
corporation which is providing livelihood for many of the citizens of
the 5tate. The partial subdivision of such a tract, if improperly
made, might destroy the corporation and the jobs created by it
without benefit to the homesteaders themselves....

In other words, the "guidance” intended was to protect the economy. Equity in
the alienation of public lands and overall land use was not the primary concern.
A disorderly alienation of lands could have an adverse impact on employment,

and a disruptive effect on the sconomy as a whole.
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It may be necessary to reevaluate Article X, section 5, to consider:

(13 Its impact on general land use policy and the management of
natural resources.

(2y  The current supply and demand for housing.

(8) The lack of guidance in methods of distribution, and the
possibility of favoritism fo certain economic groups;

{4y  The importance of independent landowners to our economy;
(5) The tradeoffs between public and private uses of lands;

(6) The value of prioritizing uses of public lands;

(7) Whether or not this section is needed at all; and

(8) Because of its general nature, combining it with section 1,

which is also a general policy statement.

The 1968 Constitutional Convention made no changes in Article X,

section 3.

34



Chapter 4
ALTERNATIVES

PART 1. THE RIGHT TO SUE FOR
ENVIRONMENTAL GRIEVANCES

There is a growing effort to establish a direct relationship between
constitutional rights and the management of natural resources. Richard J.

Tobin, writing in Environmental Affairs, explains:

In recent years, environmentalists have devoted increasing
attention to the legal aspects of environmental degradation. In many
cases, they have found that existing statutory legislation is
inadequate o¢r improperly enforced by administrative agencies.
Concerned with these apparent deficiencies, many have called for a
stronger commitment to environmental protection in the form of a
constitutional provision guaranteeing citizens a right to a clean,
healthful enviromment.

Some examples of the types of constitutional provisions mentioned would include
[Hinois: "Each person has the right to a healthful environment”;g
Massachusetts: "The people shall have the right to clean air and water, freedom
from excessive and unnecessary noise, and the natural, scenic, historic, and
esthetic gualities of the environment® ;3 Pennsyivania: "The people have a right
to clean air, pure water, and to the preservation of the natural, scenic,
historic, and esthetic values of the environment” ;4 and Rhode Island, where the
people "shall be secured in their rights to the use and enjoyment of the natural
resources of the state with due regard for the preservation of their

values. .. .”5

A constitutional variation with significant ramifications is the right to sue
for environmental grievances. New York's constitutional article on conservation
is strengthened by the following legal means of enforcement: "A violation of
any of the provisions of this article may be restrained at the suit of the people,
or, with the consent of the supreme court in appellate division, on notice to the
attorney-general at the suit of any :::;itizeﬁ.”6 Perhaps the strongest constitu-

tional expression of the right to sue is found in [Hinois’ Article XI, section 2.

ol
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"Each person may enforce this right against any party, governmental or
private, through appropriate legal proceedings subject to reasonable limitations
and regulation by Iaw.“r? Standing to sue, the right to redress environmental
grievances in the courts, is a major constitutional alternative. It could result in
an increase in the average citizen's degree of involvement in environmental
decisions, and could give meaning to otherwise general and unenforced policy
statements. As one legal scholar noted: "Potentially a constitutional statement
of such a right could be the basis for an individual's right to go into court and

challenge virtually any governmental act--and conceivably any private act--

which degrades the environment.“g

Pros and Cons

There are a number of advantages to the inclusion of a constitutional

provision, in contrast to a statute, granting the right to sue:

(1) There is greater authority with a constitutional provision, as
opposed to a legislative act. As the well-known legal scholar
Joseph Sax has said, "a court enforcing a statutory right
(even though it may have the same wording as a consti-
tutional provision) can always be overruled by subsequent
legislation™. 9

(2) The judicial process is less amenable than the legislature to
political maneuvering, and can even help to overcome undue
political and administrative leverage usually applied to the
legislature. Again, Sax explains:10

..an essentizl format for reasserting participation
in the governmental process is in the
courtroom. . .because the court preeminently is a
forum where the individual citizen or community
group can obtain a hearing on equal terms with the
highly organized and experienced interests that have
learned so skiilfully to manipulate legislative and
administrative institutions.

{(3) The courts guarantee access. The process is open to the
public.

(4) The defendants must confront their accusers, respond to
quesiions, and justify their actions.
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{8Y If a suit is brought charging that an agency failed to fully
evaluate alternatives or to seriously consider envirconmental
impacts, the records of such an agency could play a major
role. In this way, the right to sue could encourage a more
thorough and accurate system of record keeping.

There are disadvantages to placing the decision-making power in the
courts, which could work to the detriment of an effective management system:

(1) The courts are not well-qualified to evaluate environmental
data, especially when it contradicts traditional legal concepts.1l
According to one source:12

The courts would have a particularly arduous
time assessing allegations that a seemingly
innocuous impairment of one ecological system will
affect inter-dependent life-sustaining processes.
Moreover, since the basis of such aliegations
approach the fringes of <current scientifie
knowledge, expert opinion will be speculative and
possibly contradictory.

(2 An environmental issue may be decided on the basis of a legal
technicality, thus avoiding the necessary decision.

(3) There are financial burdens on the citizen who wishes 1o
pursue a legal decision. As Richard Tobin points out: "once
in the courtroom the citizen frequently faces protracted
litigation and must retain council of sufficient ability to match
that of the offending polluter. Coupled with expert witness
fees and the financing of necessary legal and technical
research, the costs of an environmental lawsuit can be
prohibitive " 13

(4) If the constitutional provision is quite general, the court may
be reluctant to overrule administrative actions, and could
restrict their review "to whether there has been a manifest
abuse of discretion, and the absence of such a finding, will
not substitute judicial discretion for administration...."14 In
addition, without specific guidelines, the courts "may only
parrot agency expertise, no matter how errcnecus or
inadequate the conclusions that expertise may have fostered”. 15

{5 The courts could conceivably be overburdened with
envircnmental suits.
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Amount of Litigation

There ig little evidence that extending the right to sue causes an undue
amount of environmental litigation. Since constitutional provisions granting the
right to sue are new and rare, some indication of a broad expansion of these

rights can be found in state laws which contain similar provisions.

In Hawaii, the Shoreline Protection Act of 1975 established a special
management area, and included the following right to appeal: "Any person,
including an applicant for a permit, aggrieved by the decision or action of a
permit-granting authority, shall have a right to judicial review of any decision
or action of the a1.1thor}lty."}6 No large number of suits have been initiated
under this provision. It may be argued that the lack of litigation made it
possible to include a similar provision in the 1977 Coastal Zone Management Act,

stating that: 17

...aNny person or agency may commence a civil action alleging that any
agency:

(1) Is not in compliance with one or more of the
objectives, policies, and guidelines provided or
authorized by this Act; or

(2) Has failed to perform any act or duty required to be
performed under this Act; or

(3} In exercising any duty required to be performed
under this Act, has not complied with the provisions
of this Act....

Hawail was not acting without the benefit of other states’ experience with
right to sue clauses. The comments by officials involved might be relevant
here. The assistant commissioner, department of environmental affairs in
Connecticut wrote, "In the one year plus of experience the statute has not
resulted in an undue burden on the Connecticut courts. There has been less
than overwhelming usage, and there has been no log jam in the cour‘as.”és The
Florida attorney for the department of pollution control noted, "It is too
expensive and time-consuming a process for frivolous suits to be brought.”ig

The assistant attorney general of Massachusetts declared, "I can categorically

Lk
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state that the idea that there would be a flood of cases is a myth that has been

20

exploded.” Similar remarks have been made in Minnesota and Michigan, which

also have right to sue provisions in their laws,

It should be noted that suits are not brought in a vacuum. Constitutional
or statutory provisions must be clear enough to be applied by the court.
Therefore, the absence of guidelines or explicit policy would tend to negate the
effect of the right to sue. Hawaii's Article X, section 1, for example, while
qualifying as a very general policy statement, falls short of providing any real
guidance. Apart from urging the legislature to act, section 1 does not contain
any citizen rights vis-a-vis the environment. If the 1978 Constitutional
Convention intends a stronger commitment to citizen participation and judicial
involvement in the management of natural resources, a clear policy statement
may be necessary in section l. Again, the Iilinois Constitution provides an

example of the right to sue coupled with a poh’cy:21

The public policy of the State and the duty of each person is to
provide and maintain a healthful environment for the benefit of this
and future generations. The General Assembly shall provide by law
for the implementation and enforcement of this policy.

Each person has the right to & healthful environment. Each
person may enforce this right against any party, governmental or
private, through appropriate legal proceedings subject to reasomable
limitations and regulation by law.

PART II. OWNERSHIP OF RESOURCES

Control over a resource is necessary for the management? of that resource,
and the most recognized form of control is ownership. Questions arise
regarding the boundary between private and public (governmental) cwnership.
Solutions to these questions can be simple when the guestions involve a definite
boundary between public and private lands but are difficult when the boundary

can be changed or involves resources which are not easily defined.

Hawail is a collection of volcanic islands surrcunded by the Pacific Ocean.

Land along the shoreline is constantly being eroded by the action of the waves
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or extended through newly created lava flow land. Related resources include
the tidelands, subject to reclamation. Freshwater, a valuable rescurce in itself,
flows along the surface, frequently serving as an unpredictable boundary
between parcels of land. Freshwater may also be trapped beneath the surface,
in dikes, on perched water tables, or as part of the basal water table (see
groundwater diagram). This freshwater beneath the surface can be tapped, but
usually only by affecting larger portions of the groundwater system. A
landowner who takes too much groundwater may be denying groundwater to a
neighboring landowner. Geothermal energy, drawn from subsurface caverns of
hot lava and steam is another resource not usually conforming to the metes and

bounds of a particular parce] of land.

The interest of the state is especially critical because of limited land area

and resources:

(O The shoreline and tidelands are sites of a delicate balance
between terrestrial {(land based) and marine (ocean based)
ecosystems and are also important and necessary for fourism
industry, residential developments, small boat harbors,
commercial shoreline facilities, recreation, and in providing
material for concrete.

{(2) Freshwater resources are needed for  agricultural,
residential, and industrial uses. As demand increases, some
compromises will have to be made. Allocation and use of
freshwater for public and private uses will have to be
carefully considered.

(3) As the supply of fossil fuel available to Hawaii diminishes, the
development of alternative, feasible sources of energy will
play a significant role in Hawali's future. Geothermal
resources, for example, may become a wvaluable resource,
providing energy independence for Hawail while also
stimulating new industries.

In recent vears, the courts of this state have rendered legal decisions
based, in part, upon policies apparently favoring public ownership of
rescurces. Consideration of the policies announced by the courts may have an
impact upon the future use of resources. These recent decisions, however, do

not guarantee applicability bevond the factual scope of the particular case nor
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foreclose the possibility that the Hawail Supreme Court will later reverse itself

in this area or that a higher court will reverse these decisions,

Hawaiian Land Use

A consideration of case law in Hawaii raises 2 central guestions:

{1 Did ancient Hawaiians "own" land and resources in the
western sense, thus permitting the absohlite transfer of
ocwnership?

(2 In the transition under the Great Mahele to the western legal
systems of ownership, did a particular parcel of land {or a
particular resource} in question remain in the public domain
or was it in fact transferred to a private owner?

Land. In 1977 in State v. Zimrigg,z‘? a case involving the ownership of
newly created lava land along the shoreline, the Hawaili Supreme Court held that
in this particular case, at least, the shoreline land created by the lava flow
belonged to the state and not to the adjoining landowners. The holding of the
Court, for the purpocses of this discussion, is that all land originally is in the
public domain, and transfer to private ownership is possible, but only pursuant
to award or grant, operation of common law, or as established by pre-1892
Hawaiian usage. The Court held that there was no government grant of the
newly created land.23 In examining whether the land was transferred to private
ownership, the Court also examined whether there was a transfer by common law

pursuant to section I-1, Hawaii Revised Statutes, which reads:

Common law of the State; exceptions. The common law of England,
as ascertained by English and American decisions, is declared to be
the common law of the State of Hawaii in all cases, except as
otherwise expressly provided by the Constitution or laws of the
United States, or by the laws of the State, or fixed by Hawaiian
judicial precedent, or established by Hawaiian usage.

The Court in Zimring held that the common law principle of accretion, the
gradual process of newly created land being added to shoreline property due (o
the action of adjacent rivers or tidal movements, etc. where ownership of the
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newly created land then belongs to the adjoining landowner, did not apply.24

The Court cited the differences between the gradual process of accretion and

the sudden, explosive process of a lava eruption and flow found in the case.

The Court alsc held that there was no basis to claim Hawaiian usage
giving the newly created land to the adjoining 1::111.downezf's25 and traced the
history of land ownership in Hawaii, including the Great Mahele of 1848, in
which the King retained certain private lands as individual property, and the
government, chiefs and konohiki, and the tenants each received one-third of
the remaining land. The Great Mahele was a dramatic departure from the
traditional system of land ownership where, if a chief or a landholder died, the
land did not pass to the chief or landholder's family, but reverted back to the

.26 The Great Mahele changed this by incorporating the concepts of

King
private ownership. In deciding ownership in lava land, the Court balanced the
public interest in the land against the interest of the private landowner in

having access to the ocean.

Summary. The 1977 Zimring case is the first Hawaii Supreme Court case
in the area relating to ownership of lava flow land. The Court held that all land
originally was in the public domain and unless transferred to private owners by
deed or patent, by operation of common law, or as set by Hawaiian usage, the
land remained in the public domain. The Court found that there was no
transfer to private ownership, and the land created by the lava flow thus

belonged to the state.

Shoreline Ownership. In Hawail, at some point on a beach, private

property ends and public property begins. Since a number of changing
conditions along the shoreline, including the tides, movement of sand, high and
low water marks, and the vegetation Iline, ete., may affect the boundary
between public and private property, it is necessary to establish some rule of
thumb in deciding the seaward boundary of private property where no statement
in the patent or deed can be relied on. Two alternatives are presented. One
could use the officially reccrded metes and bounds under the land claims or one
could use the natural and changing boundary formed by the interaction of the

ocean and the shoreline, such as a debris line or the vegetation line.
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In the early 1900's, the Hawaii Supreme Court rendered several important
decisions in determining the property line, as expressed in the particular
document of title or conveyance, of shoreline property. In Territory v.

Lﬂiuokaianim and in Brown v. Spreckelszg the Court, based on statements

within the respective documents, held that the seaward boundary was the low

water mark. In interpreting a document in Territory v. Kerr, the Court held

that the term "ma kahakai® {along the edge of the sea) meant that the boundary
29

was the high water mark.

30 the Court, again interpreting a

In 1968 in In re Application of Ashford
term used in a document, held that the term "ma ke kai” (along the sea) meant
that the boundary of that property was along the upper reach of the wash of
the waves, usually evidenced by a vegetation or a debris line. This decision
and the cases following it have a great impaci in the determination of seaward

boundaries of shoreline property with similar word usage in their patents.

The Ashford case was followed in County v. Sotomura“: where the Court

held, in interpreting the Land Court's determination of the seaward boundary as
being along the "high water mark™, that the high water mark was subject to
change due to erosion and that where the wash of the waves is marked by both
a debris line and a vegetation line lving further mauka <{inlandj;, the
presumption is that the wash lies along the vegetation line. The Court cited a
public policy favoring the extension to public use and ownership as much of

Hawaii's shoreline as is reasonably possible.

In In re Application of %@,32 the Court held that the term "high
water mark” in an earlier court decree meant the vegetation and debris line
{which was further inland) rather than the azimuths and distances found in the
Land Court decree and that although the azimuths and distances were prima
facie evidence of the high water mark, if the vegetation and debris line differed
from the azimuths and distances, then the vegetation and debris line prevailed
since natural monuments {(vegetation line) take precedence over azimuths and

distances. 33
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Summary. The Hawaii Supreme Court, in the cases discussed in this
section, interpreted terms used in documents {(such as patents or land court
decrees) to describe the shoreline boundary separating private land from the
public beach. In interpreting documents which used such terms as "along the
sea', the Court has held that the boundary was the high water mark. The
Court, in determining what was the high water mark, held that where there is
both a debris line and a vegetation line lying further inland, the vegetation line
prevailed as the high water mark and that where there was both a debris and
vegetation line and a boundary marked by azimuths and distances, the debris

and vegetation line prevailed as a natural monument.

Although the earlier cases favored the private iandowners and the later
cases favored the state, this does not mean that there has been a shift from or
overruling of the earlier cases. The Court in the later cases continued to rely
on interpretation of terms in the documents (where available), and the
difference in outcome between the earlier and later cases may be explained by

the different terms used In the documents hefore the Court.

Ownership and Control of Water. Earlier court decisions regarding the

ownership and control of freshwater, especially surface water, appeared to
emphasize the rights of private property owners to divert stream water from one

parcel of land to another.

In these cases, the Hawail Supreme Court sometimes uses the tferms
"riparian” and "prescriptive” rights. "Riparian rights" refer to rights which a
person obtains from ownership of land located next to surface water, whereas
“prescriptive rights" refers to rights obtained through the contfinuous use of
water for a period of time where such use Is adverse to the owner and where the
owner fails to stop such use. In Peck v. gﬁgﬁ_,gé the Court held that the
grantor could convey land, and the grantee would receive water rights which
the owners of the particular parcel had enjoved from time immemorial and a
person with a prescriptive right to use water in a ditch for certain purposes
and for a certain parcel may divert the water for other uses on cother land;

provided that no one is injured.
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The Court in Wong Leong v. Irwin®> held that the landowner could
transfer water from one ahupuaa (designation for Hawaiian land division) to
another as long as the owner did not divert any more water than the owner was
entitled fto use (to irrigate taro land}. Since this was a case involving
prescriptive rights, the Court rejected the riparian rights argument that water
could not be transferred from one ahupuaa to another. In Lonoaea v. Wailuku
sugar Co.,*
the water to land not entitled; provided that no one is injured. In Hawalian
31 the Court held that water

the Court held that water may be transferred from land entitled to

Commercial and Sugar Co. v. Wailuku Sugar Co.,

may be transferred to other land; provided that no one is injured.

These cases on the ownership and control of water recognize the right to
transfer a certain amount of water from one land to another. Apparently even if
by taking the full share of water, other persons downsiream are deprived

during time of drought.

In 1973, the Court in McBryde Sugar Co. v. Robinson“® held that, in the

absence of an expressed intent to the contrary by the mahele and subsequent

award and royal patent, the King did not transfer his rights to surplus water
along with the land. The Court held that the right to water was not intended to
be, could not be, and was not transferred to the awardee, and the ownership of
water in natural watercourses, sireams, and rivers remained in the people
{public domain) for their common good. The Court further held that, although
the state owned the water, the private landowners had appurtenant rights to
use the water.gg Although the conveyance of the land did not give ownership
of the water, it did carry with it the right to use a certain amount of water
{calculated by multiplying the number of acres under taro cultivation at the time
of the award by the number of gallons needed per acre to grow tarc). Although
the landowners had a right to use the water, the Court alsc held that such use
was limited to the parcel of land conveyed and could not be diverted tc other
parceis.% This holding represented a major break with the holdings of prior

cases aliowing transfer of water to other parcels.

The Court in the McBryde case held that the landowners (private and

public), as owners of land adjoining 2 natural watercourse, had riparian rights
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under what was then section 577 of the Revised Laws of Hawail 1925 (now section

7-1, Hawaii Revised Statutes) guaranteeing rights to drinking water and

running \water.41 This right is interpreted as being limited in scope of use to
domestic purposes, without diminishing other persons’ riparian rights or

disrupting the natural flow of the stream.

The Court recognized the prescriptive right to water, acquired through
adverse use, but held that since the siate owned the water and since there are

no prescriptive rights against the state, the private landowner could not obtain

any prescriptive rights. 42

Finally, the Court alsc held that storm and freshet waters were owned by

the state, along the same line of reasoning for finding ownership of streams,

. . 43
etc., overruling an earlier case.

The Hawaii Supreme Court in McBryde Sugar Co. v. Robinson™: had a
rehearing on the case but affirmed its decision. The McBryde case, if upheld,
may have a profound effect upon the agricultural industry, which depends
heavily upon the private ownership of water and the right to divert water to

another parcel. As Mr. Justice Levinson of the Court asserted in the dissenting

.45
opinion:

...That McBryde I is a totally unforeseeable departure from prior
cases of this court on the subject of water rights 1 have
demonstrated elsewhere in this opinion. That the private parties to
this action have relied considerably on these cases I have likewise
indicated. Moreover, the decision in McBryde I on the guestions of
the ownership of surplus water and the transferability of privately
owned waters affects the substantial and immediate enjoyment of the
appellants’ rights, not mevely matiers which are peripheral to those
rights.

In Robinson v. Ariyoshi,% a federal district court decision, the Court

reversed the McBryde case to the extent of declaring void the holdings that the
state owned all surface water and that the private landowners cannot divert
surface water from one parcel to another. The federal court cited the long
history of Hawaii cases which were suddenly reversed by McBryde and held that
the decision amounted to the taking of private property {water} without

e

. 47
compensation.
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Another factor in consideration of freshwater as a resource is the
ownership and control of groundwater. The following diagram shows the

various types of groundwater (perched, dike, and basal) and the relationship to
the groundwater system:

Grouvnd Water

UNSATURATED ROOK

—Perched spring

Source: Gordon A. MacDonald and Agatin 7. aAbhbott, Voleanoes in
7 o Vs
i

[y £ = Ay
Geology of Howoid

(Honolulu: The University
of Hawzii Fress, 1970}, p. 247.
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The great groundwater supply was not discovered until 1879. Thus,
there are no legal precedents in the area of Hawailan practices regarding the
ownership and control of groundwater. The only case which dealt specifically
with this problem of ownership and control of groundwater is City Mill Co., Ltd.
v. Honolulu Sewer and Water Commission,ég decided in 1929, in which the Hawail
Supreme Court held that the owner of the land above an artesian basin is the
cwner of the artesian basin thereunder and has correlative rights to and

reasonable use of the water, subject to the groundwater rights of other

jandowners owning land over the same basin and to state regulation. The Court
rejected the Territory's claim of ownership of all artesian basins as the

sovereign.

Summary. The Hawail Supreme Court, in several decisions, has held that
a landowner could transfer water from land entitled to the water to another
parcel not entitled to the water, as long as no one was injured. In 1973, the
Court in the McBryde case held that the state owned the surface, storm, and
freshet waters, unless expressly transferred with the land, but that the private
landowners had a right to use the water. The Court in the McBryde case held,
however, that the right to use the water did not include any right to divert the

water from the original parcel to another parcel of land.

As stated by the federal district court in the Robinson v. Ariyoshi case
which reversed the McBryde case as to the state ownership of surface waters
and as to prohibiting diversion to other land, the McBryde case appeared to
represent a major break with a long line of Hawaii Supreme Court cases. The
federal district court held that the McBryde case amounted to a taking of

property without compensation.

Until the final decision in the McBryde/Robinson cases is rendered, the

Hawall law on water rights, appears subject to some uncertainty.

Geothermal Resources. The use of geothermal resources to produce
energy was unknown in the days of the Hawailan monarchy. There are no cases
on the ownership of geothermal resources in Hawaii and no indication of any

practices on the use or ownership of resources in this area which may establish
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precedent. Hawaii is basically a volcanic state with several active volcanoes.
Heat found deep within the earth when mixed with water produces steam, which
can be used to generate electricity, and thus, may prove to be a valuable

energy resource.

Hawaii's courts have yet to render a decision on the ownership and
control of geothermal resources. Some speculation is therefore necessary to
indicate how the courts might decide this question. In the Zimring and McBryde
cases,49 the Court held that lava land and surface water belonged in the public

domain, unless specifically granted with the original grant of land.

Since the use of geothermal rescurces and its value as a property right
were unknown in Hawaili until recently, explicit mention of the ownership and
use of geothermal resources is omitted from original documents of transfer.
Careful definition of geothermal resources either as a mineral or as water may
clarify questions of ownership and control since mineral and water rights are
treated differently.

In 1974 the legislature in enacting section 182-1 of the Hawaii Revised
Statutes deciared geothermal resources to be a mineral and attempted to assert
state ownership of geothermal resources located underneath privately owned
land. Under the common law, where the land was transferred to a person, titie
to the land carried with it ownership of the minerals underneath the land,
except when the grantor (the King, now the State)} explicitly reserved mineral
rights for the grantor. And conversely, where no reservation of mineral rights
was made in a land grant, it would appear that the state under common law does

not own mineral rights under the land thus conveyed.

Reservation of mineral rights were made in many grants of land in Hawaii.
It appears that there is no difficulty in claiming state cwnership as to grants of
land made after enactment of section 182-1, Hawail Revised Statutes. It is

unclear, however, whether the courts will give a retroactive effect to section

182~1, Hawaii Revised Statutes, allowing the state to use mineral reservations to

claimm geocthermal rescurces underneath land transferred prior to the legislative

declaration of the rescurce as a mineral. Since geothermal resources were
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unknown when these lands were transferred, there was arguably no intent to
reserve the resources as minerals or otherwise. There is a possibility of a legal
action being brought to challenge the state's claim of ownership to geothermal

50
resources.

Other states have geothermal resources in the form of geysers. In United
States v. Union Oil Co.,” the Ninth Circuit Court of Appeals held that the
geothermal steam (geyser) was retained by the United States in the reservation
of mineral rights. The Union Oil case would not be binding upon Hawaii's

courts as to the ownership of Hawaii's geothermal resources,

Summary. The use of geothermal resources to produce steam as a form of
energy is new, and there are no Hawaii cases or Hawalian practices regarding
this area. Some speculation is therefore necessary to indicate how Hawaii's
courts may decide the ownership of geothermal resources located beneath

private property.

The legislature in 1974 defined geothermal resources as a mineral, thereby
apparently taking advantage of the reservation of mineral rights to the state.
Under the common law, mineral rights are transferred with the land unless
explicitly reserved. It is unclear whether the courts will find that the King
intended to retain ownership of geothermal resources since they were unknown
at the time. The state would have no claim under the common law to geothermal
resources as a mineral where no reservation of mineral rights was made in

transferring the land.

Examples of Treatment by Other States of Resources. Many states have
constitutional assertions of the public's right to own and use resources. These

assertions inciude:gz
(1 Colorade: The water of every mnatural stream...is
hereby declared to be the property of the
public. ...
(2) Montana: Al surface, underground, flood, and

atmospheric waters within the boundaries
of the state are the property of the
state.. ..

-
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(3) New Mexico: The unappropriated waler of everv natural
stream, perennial or torrential, within the
state of New Mexico, 1s hereby declared to
belong to the public. ...

(4} Washington: The state of Washington asserts its
ownership to the beds and shores of all
navigable waters in the state....

(5) Wyoming: The water of all natural streams, springs,
lakes or other collections of still water,
within fthe boundaries of the state, are
hereby declared to by the property of the
state.

A related concept is the holding of resources in trust for all the people.
Virginia's Constitution, for example, declares that the oyster beds are held in
trust for the benefit of the people of the state.SB Similar trust provisions can
be found 1in the constitutions of Alaska, California, Florida, and

Massachusetts. o4
55

As explained earlier, Hawall recognizes the public right to

sea fisheries, and the Hawaii Supreme Court has stated the public trust

doctrine, asserting that certain resources are held by the state in trust for the
people and can not be 105{:36

Land below the high water mark, like flowing water, is a natural
rescurce owned by the state "subject to, but in some sense in trust
for, the enjoyment of certain public rights." Bishop v. Mahiko, 35
Haw. 608, 647 (19406). The public trust doctrine, as this theory is
commonly known, was adopted by this court in King v. Oahu Railway &
Land Co., 11 Haw. 717 (1899). In that case we adopted the reasoning
of the United States Supreme Court in Illinois Central R.R. v.
I1linois, 146 U.8. 387 (1892), holding that titie to land below the
high water mark was:

...different in character from that which the state holds
in lands intended for sale.... It is a title held in
trugst for the people of the state, that they may enjoy the
navigation of the waters, carry on commerce over them,
and have iiberty of fishing therein freed from the
obstructicn or interference of private parties.... The
control of the state for the purposes of the trust can
never be lost, except as to such parcels as are used in
promoting the interests of the public therein, or can be
disposed of without any substantial impairment of the
public interest in the lands and waters remaining. King
v. Oahu Railway & Land Co., 11 Haw. at 723-24.
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Constitutional Statements on the Ownership of Resources. It may be

argued that the ownership and use of resources such as the shoreline, newly
created lava land, freshwater, and geothermal resources is not clearly defined
and that some constitutional clarification or guidelines are necessary to allocate
Hawaii's resources and to plan for the future. In the final analysis, however, it
should he noted that a constitutional provision in this area may not be

conciusive.

Except for possibly the McBryde case, the more recent cases dealing with
land and related resources do not appear to represent a drastic change or
upheaval in Hawaii case law, taking away private property rights and sustaining
state ownership. To a large extent, the Hawaii Supreme Court has been
interpreting the documents of transfer (as in the shoreline cases) or holding
that where the document is silent as to the transfer, the lava land (Zimring
case) or the surface water (McBryde case) remained in the public domain. The
Court has relied on the document in determining ownership of certain resources
and would apparently hold that where a transfer of a resocurce is granted in a
document, then the private landowner, and not the State, is the owner. Even
ownership of geothermal resources as a mineral would apparently depend on
what the document of transfer stated or failed to state. Furthermore, while a
constitutional provision could relinquish state property rights, it could not
affect or take private property rights without compensation. The federal

-~

district court in Robinson v. AriyoshiS{ reversed the Hawail Supreme Court's

helding in the McBryde case on this very basis. For example, if a constitutional
provision asserted state ownership over a vested private property right (e.g.,
oil) claiming that the oil never left the public domain unless explicitly trans-
ferred, the United States Supreme Court may find that there is a vested
property right belonging to the private landowners and that there was a taking
without just compensation. This constitutional provision would not only be
conflicting with other state constitutional provisions prohibiting taking without
compensation but alse with U.8. constitutional provisions. Thus, even if the
state constitution is amended to claim ownership without viclation of state
constitutional rights, the United States Supreme Court may find a viclation

under the landowner's U.S. constitutional rights.

[
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PART III. CONSTITUTIONAL ZONING

Conversion of Lands

The greatest danger of an incomplete or inadequate management system is
the permanent destruction of valuable resources, and the irreversible
conversion of sensitive conservation and agricultural lands to urban
development. In the current jargon of bureaucracy, these are called "losing a
management option”. Examples of such losses might include the filling in of a
lake, the pollution of a bay, or the construction of a commercial building in a

very remote, scenic area.

In Hawaii the state land use commission classifies land into 4 categories:
urban, rural, agricultural, and conservation. In evaluating the effectiveness of
this approach, of particular importance is the frequency of converting
agricultural or conservation lands to urban. The following table indicates the
number of acres in each category, from 1964 to 1977. The total number of acres

in the State is approximately 4,111,500:58
Urban Conservation Agricultural Rural
August 1964 117,800 1,862,600 2,124,400 6,700
August 1969 140,163 2,009,086 1,955,875 6,375
March 1974 147,472 1,986,429 1,968,727 8,872
February 1975 148,921 1,976,996 1,976,695 8,887
Japuary 1977 149,197 1,976,695 1,876,393 8,914

Most of Hawaii's land is classified either agricultural or conservation. Not all of
this land, however, is suitable for agriculture or urbanization, and thus would
not be even considered for conversion. Hawail's mountain ranges are a major
component of its conservation acreage, and even they are found to some extent
under agriculture. The only significant change reflected in these figures Is an

incerease in urban land by over 20 per cent.

Perhaps a more meaningful reflection of land use conversion may be found
in the number of petitions brought before the land use commission and its
willingness to approve changes. The following table shows land use commission

[y
. ; ] a9
decisions on petitions for boundary changes, 1964-1874:

[¥a
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Partial
Island Approved % Approval % Denial %
Hawaii 63 60.0% 15 14.3% 27 25.7%
Kauai 25 59.5% 10 23.8% 7 16.79%
Maui 31 67.45 ) 13.0% 9 19.6%
Ozhu 34 53.1% 14 21.9% 16 25.0%
TOTAL 153 45 59

Three-fourths were approved either wholly or in part. Of the 257 petitions
acted upon, 250 involved requests for more intensive land uses.sG Seventy-
seven per cent of all requests for change to urban status were approved in
whole or in part.ei This seems to indicate an inclination to convert lands to

urban.

If just the conservation lands that were rezoned are considered, the

number of acres is relatively small, compared to the total acres in conservation,

but the approval rate is high:62
Petitions Acres FPetitions Acres
County Requested Requested Approved Approved
Hawaii 8 1,163.858 8 1,163.85
Kauai 3 966.25b 3 966.25
Maui 4 23,372.33¢ 4 23,372.33
Gahu 19 5,298.94 11 82.19
TOTAL 34 30,801.37 26 25,584.62

Source: Compiled from land Use Commission files.

a. Includes 317.1 for agricultural uses.
b Includes 965 acres for agricultural uses.
C. For one petition by the Lanai Co., 18,000 acres

of conservation lands were approved for agricul-
tural uwses, 2,700 acres were pul in the rural
district and 1,620 acres were put in the urban
district. '

A similar situation exists with agricultural Iands. From IS62-1974, 80 per

cent of the petitions to change from agricultural to urban classifications were
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approved.sg These decisions converted over half of the lands in question, or
34,9065% acres, 3,190 of which could be classified as "prime”. %

One might argue that the reluctance of the land use commission to rezone
might have held down the number of petitions. Yet there is evidence that
investors were willing to gamble on the willingness of the commission to convert

~

agricultural lands, as this case study during that period indica‘{es:ﬁb

In 1966, the agricultural district near Wailua included about
427  acres divided into thirty-four individual parcels. This
agricultural area was in close proximity to land units that had been
previously assigned yural classification by the Commission. By
1971, 293 acres of this agricultural land had been sold at prices
averaging about $8,000 per acre, nearly twoe and one-half times the
fair market wvalue of the land in agricultural use. These prices
reflected a perception of Commission willingmess to redistrict the
land. The Commission did redistrict a portion of the land to allow
for urban uses. The land redistricted included the most agri-
culturally productive land. Mounting tax assessments resulting from
the Commission action further increased the urban pressures on the
remaining agricultural land.

As Indicated in chapter 2, Hawail's Constitution does not clearly define
conservation or agriculture, and offers no guidance in setting priorities in the
tensions between ‘Vconservation, development and utilization”™ of natural
resources. As Hawaii's population grows, it may be assumed that the pressures
to urbanize will increase. Although a major percentage of land has not been
converted to urban, the state land use commission has tended tc approve the
petitions that have come before it. One option for the 1878 Constitutional
Convention might be to consider a stronger statement of policy regarding the
conversion of lands to urbanization. In the current search for ways to cope

with population and growth, this certainly may become a major factor.

Permitted Uses

An additional factor in management is the permitted uses within the
various districts. The internal management of conservation districts, for

example, has been severely criticized. In a resolution passed by the state

(¥
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senate in 1976, the senate stated: "Regulation 4 [the regulation governing

conservation districts] is in need of revision to ensure that conservation district
67 .

A This

regulation is currently undergoing revision, but for many years if was the

lands will be used for the purposes for which they were intended...
primary guidance for the internal management of those lands.

Regulation 4 is an excellent example of the broad range of policies

permitted under Hawaiil's Constitution. Permitted uses under this regulation

kuﬂude:gg

{1} Public, quasi-public, and private recreational facilities and
areas;

(2) Cabins, residences, recreational-type trailers, and accessory
buildings:

(3 Resort and related residences; hotels and restaurants; guest
or resort ranches; country clubs; small boat harbors...and
other structures and facilities operated for public agencies or
for commercial purposes;

(4)  Public and private utility activities;

(53  Governmental uses, including community, public and private
service uses;

{6y Military and related service activities;

{7 Airstrips and heliports and related activities;
(8) Logging operations;

{9} Excavation and quarrying;

(103 Diversified agriculture, grazing of livestock, tree farming:
and

(1 Temporary variances for any use to last for one year.

Not only was much permitted, much was granted, as 2 analysts of Hawaii's

management system commented: 69

...the Land Board has besn very permissive in granting use permilts
within conservation districts for uses that have little to do with
the ceonservation of natural resources. The Board has permitted uses
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in conservation districts that include two college campuses, a
cemetery, an airport, two major highwavs, and a variety of tourism-
related and commercial activities.

Several conclusions may be drawn from this record:

(L There is a great flexibility in what may be permitted in a
conservation district.

(2) Preservation of sensitive resources does not appear to be a
primary objective.

(3) Based on what is potentially allowed, there is little distinction
between conservation districts and other zoning
classifications.

(4) Regulation 4 provides little real guidance for managing
resources.

In defense of such a wide range of permitted activity, it may be argued
that conservation districts were not originally intended to be solely for
"preservation”, that they became a kind of miscellaneous category, and that
great flexibility was needed to reconcile all the different kinds of resources and
lands that were included. It is not surprising, however, that a consultant for
the state's 1969 boundary review "found more confusion and friction throughout
the state over the purposes and administration of the Conservation Districts

than any other single element in the Land Use Law”‘?{)

An option for the 1978 Constitutional Convention would be to provide

specific guidelines for permitted uses in conservation districts.

Other States

There are several examples of constitutional efforts to discourage
excessive rezoning, and to preserve agricultural and conservation lands. Often
tax incentives are encouraged or mandated for the dedication of land to a
particular restrictive wuse. Hawali's legislature has enacted numerous tax

incentives, and a constitutional provision would therefore make them difficult to
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abolish. Such a constitutional provision could go further than existing laws, as

well as elevating tax protection to a higher level of policy.
An example of such policy is found in Massachusetts’ Constituti&n:ﬁ

Full power and authority are hereby given and granted to the
general court to prescribe, for the purposes of developing and
conserving agricultural or horticultural lands, that such lands
shall be walued, for the purpose of taxation, according to their
agricultural or horticultural uses; provided, however, that no
parcel of land which is less than five acres in area or which has not
been actively devoted to agricultural or horticultural uses for the
two years preceding the tax year shall be valued at less than fair
market value under this article.

Not only is there a tax incentive to encourage farming, but an additional
clarification is provided: "no parcel of land which is less than five acres", thus

establishing some standard for defining a true farm. iz

Maine's Constifution permits special tax assessments for farms, open space
lands, and wildlife sanctuaries.73 California’s provision on open space declares
“that assessment practices must be so designed as to permit the continued
availability of open space lands for these purposes”.

Ohio's Constitution states: (&

Laws may be passed to encourage forestry and agriculture, and to
that end areas devoted exclusively to forestry may be exempted, in
whole or in part, from taxation...laws may be passed to provide that
land devoted exclusively to agricultural use be valued for real
property tax purposes at the current value such land has for such
agricultural use.

New York has gone the farthest in protective measures by, in effect,
constitutionally zoning wild forest lands: "The lands of the state, now cwned or
hereafter acquired, constituting forest preserve as now fixed by law, shall be
forever kept as wild forest lands. They shall not be leased, sold or exchanged,
or be taken by any corporation, public or private, nor shall the timber thereon

be sold, removed or destroye{i.”?g Subsequent language lists the boundaries of

L
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the forest preserve in detfail, and elaborate on the right of the state to
construct highways and other improvements. Not only does this represent a
very clear constitutional “guideline™, but also a significant procedural
restriction: only a constitutional amendment can alter such a land use policy.
The legislative and executive branches of state government are thus limited in

their usual authority in these matters.

New York went even further. In permitiing the dedication of lands for
their "natural beauty, wilderness character, or geological, ecological or historic
significance”, a state "nature and historic preserve"” was established that could
not be “taken or otherwise disposed of except by law enacted by two successive
regular sessions of the 1&gislature”.77 Massachusetts also imposed constitutional
restraints on its legislature with the provision: "Lands and easements taken or
acguired for such purposes [clean air, water, etc.] shall not be used for other
purposes or likewise disposed of except by laws enacted by a two thirds vote,

taken by yeas and nays, of each branch of the general court.““‘g

Indirect protection for special lands is provided by both OChio and South
Dakota, which have constitutional provisions dealing with drainage, and the
relationship of drainage to agriculture and conservation. South Dakota adds
authority to assess such drainage facilities, drains, ditches, levees, etc., in

accordance with their benefits.79

A related protection for agricultural lands, as noted in chapter 2, is the
setting of priorities for the use of water. Idaho and Colorado set these
priorities in their constitutions, placing the use of water for agriculture over
that of manufacturimg.gg In Hawaii, a comparable treatment might invelve
agricultural, residential, and tourist uses, since these are the most significant

competitors for our water.

Aina Malama

In Hawail, a more comprehensive and detailed constitutional approach fo

natural resources management has surfaced in the last few vears. One version

Lt
o
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of major reform is being called Aina Malama, or preservation of the land. While
still in its formative stfages, Aina Malama backers proposed a new article to

Hawaii's Constitution that would include the following:

(1) The establishment of several new land classifications, ranging
from severely restricted uses to well protected agricultural
districts;

(2) Provisions detailing the process for nominating lands for Aina
Malama classifications, including direct public participation
via certified petitions;

(3) Detailed description of permitted uses in each classification,
as well as the kinds of data required for nomination petitions;

(4) A requirement that lands nominated be officially approved
through a public referendum, with the same process for
removal.

{5 The establishment of an Aina Malama Commission entrusted
with the guardianship of Aina Malama lands, including the
maintenance of a registry of lands.

(6) Detailed description of the powers and duties of the
commission, including guidelines for its rules and
regulations.

The Aina Malama approach is a serious attempt to increase public participation in
the zoning of sensitive and valuable lands. It would reduce the discretionary
powers of the land use commission in the rezoning of lands and the department
of land and natural resources in the management of conservation lands. Once
classified under such a constitutional provision, it would be more difficult to
rezone to a more intensive land use, since public referendum would be required.
Lands once designated under the Aina Malama process could be assigned to a
particular agency for management. The amount of agency discretion would
depend on how detailed the constitutional language was in defining permitted

uses under its various classifications.
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PART IV. SUMMARY

The following is a brief summary of the constitutional alternatives
discussed in this book. While fairly comprehensive, it does not represent all

possible alternatives.

Summary of Major Alternatives

Section I:

(1)  Abolish section 1.

(2) Make no change.

(3) Expand into a general policy statement, including several
statements of policy, applying these to all branches and
levels of government, as well as to the general public.

(4) Define conservation, as well as establishment of priorities or

guidelines in the conflict between conservation, development,
and utilization.

(5) Define agriculture.

(6) Set priorities for the use of water.

(7) Assert state ownership of wvaricus resources, such as the
shoreline, water, the ocean floor, newly formed lava lands,
etc.

(8) Clarify the status of geothermal steam.

{(9) Provide policies or guidelines for the conversion of lands to
more intensive land uses.

(105 Incorporate Article VIII, section 5 {(Public Sightliness and
Good Order) into Article X, and include similar, related
concerns, such as freedom from excessive and unnecessary
noise, etc.

(1) Establish the right of every vcitizen to a healthful
environment, and include the right to sue for that right.
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Section 2:

(1) Abolish section 2.

{2y Make no change.

(3) Decentralize all management authority by expanding county
authority.

(4) Centralize all state management into a single executive,
eliminating state boards and commissions, as attempted in
1968.

(5} Centralize all state management intc a single board, removing
legislative discretion in the distribution of state authority.

(6} Removal of all county authority to manage resources by
concentrating all responsibility at the state level.

(7} As a variation of any of the above, spell out in detail the
management system, specifying powers, duties, membership
of boards, whether or not officials are full time or part time,
etc., thus removing this flexibility from the legislature.

Section 3:

(H Abolish section 3.

(2 Make no change.

(3) Clarify historic Hawaiian "ownership"” of resources.

{4) Define the state's boundaries.

(5) Assert state authority to manage resources between the
channels.

Section 4:

{( Abolish section 4.

(23 Make nc change.

Section 5

(i Abolish section 5.
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Make no change.

Provide guidance in the distribution of public lands to avoid
favoring a particular econcmic group.

Prioritize the uses for public lands.
Integrate the management of public lands with other policies.

Incorporate section  info section 1.

Abolish all of Article X.

Provide for special treatment of favored resources, such as
precious coral beds, manganese nodules, geothermal steam,
etc.

Add a major section, such as the Aina Malama proposal,
including detailed provisions for a management institution,
definitions, land uses permitted, process for nomination, etc.

Incorporate a citizen's referendum in major land use changes.
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Chapter 2

Hopedd Comst, art. X, sec. 1.

art. %, sec. 2.
Rewaei Congt. art. X, sec. 3.

Hawaii Jomet. art. %, sec. 4.

Tt is not unusual te find provisions for aatural
regources scattered throughout a variety of
constitutional articles. 'z treatment of
conservation, for example, Lis in sectiocn 36,
under article II devoted te legislative powers
and duties.

In Mlehigan's Comstitution, "jurisdiction over

all state owned lands useful for forest preserves,

is found
State

game areas and recraational purposes’
under article X, Property, section 5,
Lands.,

Miggisgeippl prohibits “the permsnent obstruction
of any of the navigable waters of the state”
under article &, Legislative Department, section
81, Navigable Waters; Obstructions.

Purther, there are a number of provisions dealing
wirzh natural resources in amendments at the end
of the state coastitutions, and listed under
miscellanecus,

Alasla Const. art. VIIL {Matural Resources):

Se¢. 1. Statement of policy.

Sec, 2. General authority.

Sec. 3. Common use.

Sec. 4. Sustained yield.

Sec, 5. Facilities and improvements.
Sec., #. Btate public domadin.

Sec. 7. Special purpose sites.

Sec. &, TLeases.

Sec. 9. Sales and grants.

Sec, ifi., Public notice.

Sec. 11. Mineral rights.

Sec. 12, Mineral leases and permits.
Sec. 13. Water rights.

Sec. 14, Access to mavigable waters.
Sec, 15. HNo exclusive right of fishery.
See, 16, Protection of rvights.

Sec. 17. Uniform application.

Sec., 18. Private wayvs of necessity,

fatana Lomet. art. IE {(Natural Resources):

Sec, 1. Natural resources & environment,
public poliey.

Sec, 24, Natural pas.

Sec. 3. Alienaticon of water bottoms.

Sec, 4, Reservaticen of mineral rigbtsg
prescription.

Sgc. 5. Public notice) public bidding
regquirements.

Sec. Tidelands ownersnis.

Sec. Wildlife & fisherles commission.

Sec. Forestry.
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Misgourl Cons

Sec. 40{a)

Sec. 40{h)
g*

Sec. 41,
Sec. 42.
Sec. 43.
Sec. 44,

Sec. &5,

Conservation):
Sec. 1.
Sec. 2.
Sec. 3.
Sec. 4.

Sec., 1.
Sec. 2.
Sec. 3.
Sez. 4.
Sec. 3.

See, 1.
Sec. 2.
Sec, 3.
Sec, 4.

fomet. arts, 31, 88, 97,

¢, art. & {(Executive Department):

Conservation commission, mesbers,
qualifications, terms, how appointed
- duties of commission ~ expenses
af members.

Incumbent members.
dcquisition of property - eminent
domain.

Birector of conservation and
persomnel of commission.

Use of revenues and funds of
conservation commission,
Self-enforceability ~ enabling
clause.

Rules and regulations - filing -
review,

Distriburicn of rules and
regulations.

Natural resources, department of -
duties.

ome Doviet, art. XXVI (Department of Wildiife

Creation of department ~ wildiife
conservation commission - member-
ship — appointment - tenure —
vacancies ~ catn and honds.

Game and fish laws not repealed -
acquisition of property.

Director of wildlife conservation.
Dispesition of funds.

art. XIV {Conservation):

Forest reserve to be feorever kept
wild.

Reseyvaoirs.

¥orest and wildlife conservation;
use or disposition of certain
authorized lands.

Protection of natural resources;
development of agricultural lands.
Violations of article; how
restrained.

and 99,

>+, art. A, sec. 1.

art. XV {Water Rightsj):

Use of waters, & public use.
Right to collect rates - a
‘rat‘c 15(‘,.

Water of natural @tream - right
to appropriate - State’s regula-
vory wower ~ priorities.
Comtinuing rights to water
zuaranteed.

Priorities and limitations of use.
Establishment of maximum rates.
State waley TeEUUTCe agenay.

i art. {irrigation and Water
Rights). Ownership is asserted in sec. 1. Sec.
3 deals with priorities}; Sou Const.
art, X¥XI {Miscellaneocus. Sec. 6, Urainage dis~
ctrices of agriecultural lands; sec. 7, 'gatian
digstricts of agricultural lands), fitYel

wen, avt. VI (Irvrigation and Water Rights.




i5.

16.
i7.
18.
18.
20.
21,

22.

State auvthority is recognized in sec. 1, the

right to appropriate in séc. I, the primciple of
neneficial use declared in sec. 3} Momtawa

oviet. art. IX (Envirooment and Natural Resources),
sec. 1-4).

art. X, sec. 2.

Arkanacs 15, Game and Fish

Commissio

Conet. amendment no.
i

The legislature has apparently used this power;
see, for example, Hownii Bev. Sial., sec. 246-12
{dedicaticn of land for tax purposes).

"

Jonet. art.
11, sec. 36.
¢ tutionsl Conven

¢ ¥I¥, which indicates such enumeration in

cnstitution may not be necessary.

AEVIIT, sec, I3 Ohiso
See discussion in
157E,
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Honsati Const, art. X, sec. 1.
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art., I1, secs. 227-239,

seas. i-3.

are. IX, sec. 6.

sec. il.
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LonaT.

art. X1,

Chapter 3

art. XIV, sec. 4.

Illincie Cowvst. art. XI, sec. 1.

Conat.

Aaweaii Conet. art. X, sec. 1.

This particular problem has been the focus of the
coastal zone management program. The "bottom
1line' for management is choosing among conflict-

ing uses. A plan which provides no guidance or

priorities for this difficult cholce is no plan
at all.

Covat
MET.

art.
Hew

art. VIII, sec. 1
s8¢, Ida
picies Longt, ar

3

art 8, sec.

XIV,

iy Donsi,

Proposal

. Proposal Wo.

., Propesal No.

65

20,

1.

Proposal No. 146,

Alasgks Const, art. VIIL, sec. ?; California

Const, art. XWIIL, sec, 25 Indiogna Comsi. art.

15, sec., 9-18; Muzsachusetis Comet. art. 31

M Donet, art. IX, sec. &; Few Mexico Const.
sec. 213 Few York Jongt., art. XIV, sec.

L' i Comet. arv. XI, see. 1.

W gnmn
TG HO. dord,

af, Sectiam I,

Land Utilization's recommenda—

The Department of
ticns on this project presented to the Plamning

and Zoning Committee on May 4, 1977, included the
expansion of the opening to the Royal Hawaiian
Coure from 30 feet te 90 feet, The applicant
objected, contending such an opening would dis-
rupt continuity and destroy the interior-court
atmosphere. Recommendations alsoc called for

numerous beautification adiustments, such as the
extension of plan;er areas aﬁd the pLanting of

ate w. Blomond ¥ozprs, 50 Haw., 33, 36, 429 P.lg

825 {18673,

art, 97.

Convention, 1968, Fro-
arts and Other Puapers,

280,

grt. ¥, sac. 2.

Hdwall, Constitutional Convention, 1968, Frocaed-
Vol. I, Committee of the Whole Debates, p.

tutional Convention,
233,
, ch, %2, pert L.

Hawaii,

yepdrtwant
Jevelopmenc,

aone

wets  (Honolulu:

Hay 19;4}, P. LB




36,

37.
38.

39,

40,

43,

46,
47.
48.
45,

5C.

53

54,

Hawaii, Department of Plaﬂnlné and Lconamlc
Development, Fawaid (oastal Zone A
Brogram, Ssoond Yecy Summary Kﬁpﬁfv.

(Honolulu: December 1976), p. 38.
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PART TWO

Article XI:
Hawaiian Home Lands







Chapter 1
INTRODUCTION

Article XI involves 2 distinct sets of concerns. First, is the historical
background of the use and ownership of land in Hawaii, and its relationship to
the Hawaiian People. Related, is the decline in numbers of Hawaiians, and their
unfavorable position on the socic-economic ladder. Historical injustice and the

obligation to correct it is a continuous theme.

Second, are the measures adopted to deal with the aforementioned
situation. Here the focus is on legality, the constitutionality of certain
provisions in Hawaii's Constitution, the ability of the state to effect changes in

policy, and the need for continued federal approval.

Article XI is a strange provision which does not gquite belong in any one
category. It touches a number of important issues, such as a symbolic
recognition of Hawaiian rights, the contradictory provisions of the Hawaiian
Homes Commission Act of 1920, promotion of homesteading, special protection for
the sugar industry, low-income housing, admission of Hawail to the Union, and
efforts to "rehabilitate” the Hawaiian People. To be sure, not all of these issues
are specificaily mentioned in the existing constitutional provisions, but they are
part of the laws that implement those provisions. Any change must necessarily
be based on some judgment of the current Hawaiian homes program which would
require a thorough analysis of state legislation, and reach well beyond purely

constituticnal considerations.

In 1868, no amendments were made to Article XI. There appeared to be a
universal consensus to leave well enough alone. Since then, much has happened
within the Hawalian community. Some have called this a period of revival for
Hawaiiana, a Hawailan Renaissance. Issues such as the military use of Hawalian
Ian_ds, the discovery of ancient sites thought to be sacred to the Hawaiians, and
the prospect of Native Claims have focused more attention on the purposes and

programs outlined by Article XI.
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The purpose of this study is fo provide a basic orientation to the issues.
Detailed guidance for historic and program-related concerns 1is more
appropriately sought from those active in the Hawailan community. Legal and
constitutional questions are best explained by qualified members of the legal
profession.

To facilitate this effort, the study may be divided between historical

considerations in chapter 2 and constitutional considerations in chapters 3, 4,
5, 6, and 7.
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Chapter 2
HISTORICAL CONSIDERATIONS

There is nothing more characteristic of the Hawaiian than his love
for the land; he is essentially of the soil, clinging te ancient
traditions and customs that were so important a part of the economic
structure of the ancient civilization. And many are the bitter
confiicts in the courts of law today in which the old traditional
rights are construed in the light of the new system of landholding.l

The history of Hawaii is the history of land use. From the days of
Kamehameha I when all land belonged to the King, to the arrival of foreigners
and their slow but steady influence on land use policies; from the Great Mahele
in the 1840's, where western concepts of ownership gained a paramount foothold,
to the transfer of lands to foreign entrepreneurs, to 20th century efforts to
reserve a small portion of Hawaii's resources for the Hawalian
people...ownership and use of land have been the barometers of social change
and justice. They are the primary arena of cultural interaction: the clash

between private property and traditional values applied to Hawaii's resources.

Before the Great Mahele, Kamehameha I held all resources in trust for ail

the people, as Kamehameha III affirmed in 1840:2

Kamehameha 1, was the founder of the kingdom, and to him belonged all
the land from one end of the Islands to the other, though it was not
his own private property. It belonged to the chiefs and the people
in common, of whom Kamehamehaz I was the head, and had the management
of landed property.

Not only did private property represent a foreign concept, but the actual use of

land by an individual was subject to the king's whim, as Jean Hobbs e:;{plaimed:3

when a chief or a landholder died, his lands reverted, not to his
family, but to the King, to be used by him either as a part of his
personal holdings or to be given to another chief. The heirs of the
deceased were entirely dependent on the will of the king for benefits
from the estate accumulated as & result of a lifetime of work ¢m the
land.
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By the 1830's, Hawaillans were increasingly aware of the western
challenge. Some concessions were made, permitting foreigners to occupy "more
or less well defined lots in the vijlage”,4 However, the chiefs frequently
reminded their guests that they enjoyed a privilege, not a right. As Gaven
Dawes noted, "No idea existed in the chiefs’ minds that a foreigner's 'right' to a
lot or even tc his Improvements might survive the tenant himself. Foreigners
might buy and sell the ‘right' of occupancy, and improvements might be
transferred, but such transactions required the approval of the chiefs.”5

Hawailians were not unmindful that resisting foreign influence would not

be easy. David Malo wrote in 1837:°

If a big wave comes in, large fishes will come from the dark Ocean
which you never saw before, and when thev see the small fishes they
will eat them up; such also is the case with large animals, they will
prey on the smaller ones. The ships of the white man; have come, and
smart people have arrived from the great countries which you have
never seen before, they know our people are few in number and living
in a small country; they will eat vou up....

Malo urged Hawaiians to "hold frequent meetings with all the chiefsrzrz to meet
the challenge. There was pressure from the residential foreign community to
enact reforms. Foreigners promoted the introduction of western legal documents
as Improvements to ensure the rights of commoners and foreigners. Dr. Judd
wrote in 1838: ’"There is much agitation on the public mind. The influence of
the missionaries, especially those lately arrived, is very decided against the
ancient system of government. The 'rights of men', 'oppression',... are much
talked of, and a sort of impatience is perceivable that changes are made so

slow. w8

Perhaps a more serious threat was the insistence of European justice for

foreigners residing in Hawaii. In 1839, the Sandwich Island Gazette wmte:g

We are informed by a correspondent in Valparaiso, that two French
ships of War will be dispatched for these Islands, to demand the most
ample satisfaction from the King of Hawaii for the insults and
oppressions which have of late been extended to the subjects of
France by the govermment of the Sandwich Islands.
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Threatened by foreign takeovers and internal pressures, the King was
persuaded to divide the lands of the kingdom and accept the concept of private
ownership. The king's motives were noted in the council records, which "show
plainly his Majesty's anxious desire to free his lands from the burden of being
considered public domain, and as such, subjected to the danger of confiscation

in the event of his islands being seized by any foreign power. .. ."}G

The Great Mahele transferred fee simple ownership, in a western sense,
to Hawailans who were unprepared for the complex and foreign system.
Although commoners were entitled to one-third of the land following the Great
Mahele, only 28,000 acres actually passed into their hands, because large
numbers had failed to file claims with the board of ca}mnrnlssione—*:rs.EI

Not only did commoners fail to get their fair share, lands that were
claimed quickly passed into the hands of foreigners. As Gaven Dawes wrote:
"Once it became possible for part-Hawailans (and full blooded Hawaiians) to
alienate their own lands, they tended to lease or sell cheaply and somewhat
imprudently, with the result that land ownership in Honolulu became more an
index of rising foreign commercial interest than an expression of native rights
12 Theon Wright explained that ".. .{ajs a people, they always
had been notoriously careless about possession of land, as in the swift transfer
of lands distributed in the Great Mahele of 1849 from Hawaiians to haole

of ownership."

plantation owners. In less than fifteen years after the Mahele, three-fourths of
the land distributed to the alii had passed into the hands of haoles.“13

Concentration of landholdings by the big estates and corporations
dominated the land picture. This trend continued well into the 20th century.
"The 1930 census showed that Hawail had 5,955 farm units. Only 633 of these
were owned, managed, or leased by haoles, compared with B5l0 by Hawailans,
4,181 by dJapanese, and 335 by Chinese. The haoles, nevertheless, either
through corporations or individuals, controlled 2,579,733 acres, more than
sixteen times the acreage controlled by Hawalians or part-Hawailans, more than
forty-five times Japanese-~Americans' holdings, and more than 140 times the

amount of land held by Hawaii's Chinese cit_:{zens,”% notes Fuchs.
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When Hawaii became a state, 52 per cent of all private lands were held by
12 private landholders, 32 per cent belonged to the state government, 8 per cent
were federally owned, and 2.5 per cent were owned by the Hawaiian Homes
Commission for the benefit of the Hawaiian people.15 In a little over 100 years
the Hawailians' percentage of land "ownership” had gone from 100 per cent to 2-

1/2 per cent, a reduction by 97.5 per cent.

The decline in land was paralleled by the decline in numbers of Hawaiians.
The pure Hawaiian population in 1853 had been approximately 70,000, This
represented a significant decrease from the estimated population at the time of
Captain Cooke's arrival, approximately 300,000, By 1920, it was further
reduced to 24,060.16

Concern for the plight of the Hawaiian people was widely expressed in the
early years of the 1900's. Various Hawaiian associations sprang up, hoping to
help the less fortunate members of their race and to instill in them a new ethnic
consciousness and pride. The Hawaiian Protective Organization and the
Hawaiian Civic Club functioned as centers of discussion on the issue of
"rehabilitation” of the Hawaiians. No concrete plan for rehabilitation was agreed

upon, but there was a general consensus that something needed tc be done.

The rehabilitation movement crystailized in the passage of the Hawaiian
Homes Commission Act of 1920, An attempt to rehabilitate through opportunities
to homestead, the Act has been accused of doing more for the planters than the
Hawaiians. One scholar labeled it "major victories for Hawaii's political and
economic e}ite”.17 The 2 outstanding features in regard to land use were the
decidedly poor lands made available for Hawaiians, and the special favors

granted to the sugar industry.

Lawrence Fuchs related the circumstances under which the Act was
drafted:lg

Two Kamaaina islanders, one a member of the oligarchy and the other a
Hawaiian politician, vrecall that Merchant Street land lawyers
supervised the drafting of the act that specified which lands were to
be made available to the Hawaiian Homes Commission. '"Good cane lands
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were omitted," the Kamaaina haole remembered vyears later. '"Only
rotten lands were left for us,” recalled the Hawaiian.... WNearly
forty vears later, the executive director of the Hawaiian Homes
Commission would report that most of the lands set aside for
rehabilitation of the native Hawaiians were in extremely remote
areas or 1in various forest-reserve sections unsuitable for actual
settiement. Only 2 percent of the lands could "be properly developed
at reasonable cost.”

The defects were known before ifs passage. In November, 1920, when the
bill was before the U.8. Senate Committee on Territories, a letter from Hawaiian
Sugar Planters Association sugar expert, Albert Horner, to Senator Miles
Poindexter described the land set aside as "third-grade agricultural lands and
second-grade grazing lands”. Some of the tracts were so bad, he said, that

19 Others described lands at Nanakuli,
20

"net even a goat could subsist on them"”.
on Western Oahu, as "rough, rocky, and dry". Several years later the
Hawail Sentinel reported that homesteaders were leaving because water was
diverted to "sugar lands controlled by American Factors forcing homesteaders to
abandon their iands".21 The territorial land commissioners described Maui
homesteading lands as "not in any sense agricultural land. . .it is totally covered

with lava, and unwatered."22

Approximately 40,000 of the 185,000 acres set aside for the Hawaiians
proved worthless. The rest had been leased to plantations or ranches. Fuchs
noted: "At Heoluhua on Molokai, the largest single area for homesteading,
comprising more than 5,000 acres and settled by more than 1,000 Hawaiians, was
diverted almost entirely to the cultivation of pineapple under contract to large
piantations.”zg By 1863, only 10 per cent of the lands set aside for

homesteading in 1921 were being farmed by the original homesteaders.

Not only did the pilanters benefit by the retention of their bhest
agricultural lands, they were able to eliminate a section of the Organic Act that
nrovided for the withdrawal of lease lands when the lease expired i 25
applicants reguested the land. They also were unburdened from another
provision that had limited the amount of sugar lands any one plantation could

lease (1,000 acres).
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In terms of the ownership and use of land, the Hawailan Homes
Commission Act did littie to reverse the trend that separated the Hawailian
pecople from their land. It is not surprising that efforts to "rehabilitate"”
eventually shifted to the construction of low-income housing, since a major

reversal of the pattern of land ownership was improbable.

This brief historical review of land ownership illuminates 3 grievances of
the Hawailan community: the cultural subjugation of Hawaiians by the West, the
individual and collective success of Westerners in acquiring lands belonging to
the Hawaiian people, and the dramatic decline in the Hawaiian population.

To this is added a fourth, which is often confused with the above: the
loss of Hawalian sovereignty and independence that culminated in annexation to
the United States. Here the controversy revolves around the political and legal
efforts to achieve annexation, and more particularly the role of the American
government in the overthrow of the Monarchy. Whereas the land ownership
questions have been treated through the Hawaiian homes program, responsibility
for the overthrow of the Kingdom has recently been directed at native Hawaiian
Claims, or reparations. Reparations would invelve some kind of monetary
compensation to the Hawaiian people for the loss of their sovereignty. There
are at least 2 bases for such demands: f{irst, is the assertion that by accepting
Hawaii, the United States accepted responsibility for the plight of the
Hawaiians; second, is the charge that the United States unlawfully participated

in a conspiracy to overthrow the Monarchy.

Rehabilitation and reparations are not to be confused. One is an ongoing
cultural, social, and economic program; the other a singular attempt to redress
a specific grievance. The success or failure of one should not affect the other.
The rehabilitation program is focused on the needs of the Hawaiian people. The
reparation movement appears to be more concerned with their rights to
compensation, regardless of need. Since reparations do not appear to directly
involve Article XI of Hawali's Constitution, no further mention of the idea will

be made.
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THE HAWAIIAN HOMES COMMISSION ACT OF 1920

With the opening of the 10th Territorial Legislature in 1819, Senator John
Wise became the first Hawaiisn to propose any formal legislative action on the
rehabilitation question. Senate Concurrent Resolution 2, introduced by Wise,
requested that "suitable portions of the public lands of the Territory of Hawaii”

24 This resolution, along with several

be set aside for use by Hawalian lessees.
resolutions requesting certain changes in the public land laws of the Territory,
was passed by the legislature and forwarded to Washington, D.C., for
congressional consideration. A territorial legislative commission was sent to

Washington to press for favorable congressional action on the resolutions.

Senator Wise was one of the 4 legislators included in the delegation sent to
Washington. The other commission members felt that the proposed amendments
to the public land laws should be given priority in the commission's lobbying
efforts, while Wise was most concerned with the rehabilitation resolution. His
testimony before the House Committee on Territories at the second session of the
66th Congress in early 1920 successfully focused the committee's attention on
Hawalian rehabilitation rather than on the less emotional issue of public land

disposition.

Provisions of the Act

To help achieve the general purpose of the Hawaiian Homes Commission
Act, certain basic provisions were considered necessary and made a part of the

original Act. The homesteading program was authorized to:

(1) Lease, not sell, land to eligible Hawaiians for 99-year periods
at a rental of 1 a vear:

{2y Offer financial assistance to individual homesteaders through
low~interest loans for agricultural development and home
construction; and

{(3) Provide agricultural and other experts to aid the
homesteaders in developing their farms or ranches.
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To administer the provisions for the benefit of the "native Hawaiian", the

25

Act established the "Hawaiian Homes Commission Act". "Native Hawailian" was

defined as "any descendant of not less than one-half part of the blood of the

race inhabiting the Hawaiian Islands previous to 1778", 20

Approximately 200,000 acres of the public lands were designated as
"available lands" set aside for agricultural and pastoral use to be leased to
native Hawaiians. However, certain areas within these broad tracts were
specifically excluded from Hawaiian homesteading. These were: (1) forest
reservation lands, (2) all cultivated sugar lands, and (3) all public lands
already held under a certificate of occupation, homestead lease, right of

purchase lease, or special homestead agreement. 27

The major source of revenue provided by the Act was 30 per cent of the
territorial revenues derived from the leasing of the cultivated sugarcane lands
or from water licenses. .The program also receives income from the leasing of
"available lands” of the commission and from specific legislative appropriations.
These revenues were distributed among 4 separate funds: (1) the Hawaiian
home-loan fund, (2) the Hawailan home-development fund, (3) the Hawaiian

home-operating fund, and (4) the Hawaiian home-administration account.28

Although the above provisions differed from comparable state and national
legislation in respect to the limitation of benefits to one ethnic group and
governmental retention of the land, the Act was originally intended to provide
for the development of traditional rural homesteading. However, the originators
of the Hawailan homes program "did not succeed in securing the resources
required for the successful implementation of a homesteading program of the
fraditional type”.gg Granting the good intentions of the Act's sponsors:

...it was virtually dimpossible in Hawaii in 1920 to launch a
guccessful homesteading program for, among other reasons: (1)
arable land of proven quality was specifically excluded from the pro-
gram; (2} water resources were not developed, nor were sufficient
funds provided for water development; (3) access to markels were
poor; (4} money for road construction was not provided; and (5} funds
made available could, at best, have provided for the settiement of a
sharply limited number of people.
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Change in Direction of the Hawaiian Homes Program

The original supporters of the Hawailan Homes Commission Act had
intended for native Hawaiians to leave the city slums and "return to the land”,
there to become subsistent or commercial farmers and ranchers. However, the
factors listed above, as well as the growing urban trend of this century, all
combined to force the program in directions unanticipated by its sponsors. As

early as 1923: 31

...it was found that many Hawaiians living in or close to the city of
Honolulu were not desirous of returning to the land as farmers or as
ranchers for they had geared their subsistence te an economy in which
they earned their living through the performance of services for
wages. To many of the city-dwelling native Hawaiians, the production
of crops or of livestock as a sole means of earning a living was
romantic bul uninviting; to others it would have been incompatible.
Realizing that the native Hawaiian in the city was just as much in
need of rehabilitation as the mnative Hawaiian elsewhere in the
Islands, Congress amended the Hawaiian Homes Commission Act in 1923
to include in the Hawaiian Homes Program the making available of land
for residential use. The need for residential land in the Hawaiian
Homes Program has grown steadily over the vyears and is the most
pressing need at the present time....

Ever since the 1920's, the demand of eligible Hawailans for residential
houselots has far exceeded their demand for agricultural or pastoral lots. Al
but 2 homestead projects developed since the inception of the program have
been houselot rather than agricultural projects. In 1963, there were only 30
farmers and 55 ranchers out of a total of 1,752 Hawailans holding leases on
Hawaiian home }ands.gz The 1967 report of the department of Hawalian home
lands to the state legislature indicated that the demand for Hawalian home lands
continued to be for houselots, rather than for farms. 7This trend has continued

to the present, re-enforcing the "economic” definition of rehabilitation.

This shift from rural to urban homesteading has not been accompanied by
any redefinition of the purpose of the Hawaillan homes program or of the policy
to be followed by the program’s administrators. 7...{Nlowhere in the history of
the program has there been a comprehensive attempt to develop a philosophy of

non-agricultural homesteading, especially the manner in which such

g1
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homesteading might contribute to the rehabilitation of the Hawailan people.”

{(Underlining for emphasis)33 The dilemma consequently faced by the program's
34

administrators has been described as follows:

This change in emphasis from agriculture to urban housing is a
striking reorientation in the Hawaiian Homes program, yet all too
little effort has been devoted to a systematic consideration of the
implications of this change or to a revision of the provisions of the
Act to facilitate the new approach. A damaging tension has resulted
for the administrators, for they have been forced by the turn of
events to move in a direction almost exactly opposite from that
envisioned in the Act. Their predicament has inevitably hindered the
development of the urban housing program into which the homesteading
program has evolved over the years.

The change in emphasis from agriculture to urban housing was an
accomplished fact by the time the Hawaiian Homes Commission Act was adopted
as a state law by the Hawaii Constitution. Although the i850 Constitutional
Convention felt it desirable to continue the Hawaiian homes program, they did
nothing to resolve the dilemma in policy and philosophy which has confronted
the program throughout most of its history. The provisions of Article X[ refer

to no more specific policy than ¥the further rehabilitation of the Hawaiian

people™.

THE CURRENT PROGRAM

A l0-vear general plan for Hawaiian home lands was adopted on October

31, 1975, 1Its goals and objectives read:35

(1) Goal: Maximize HOUSING assistance for native Hawaiians.
Objective: Program housing for 2,600 new families.
{2y Goal: Allocate AGRICULTURAL LANDS to native Hawaiians.

Objective: Allocate at least 40,000 additional acres for direct
agricultural use by eligible Hawaiians; use all available
techniques to maximize productivity of agricultural lands.
(Note: the Hawailian Homes Commission Act sets 20,000 acres
as the limit which can be allocated within any 5-year period.)
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(3) Goal: Reduce the acreage of LANDS USED FOR INCOME
purposes.

Objective:  Reduce by at least 20,000 acres the lands
presently under general lease and temporary use permit and
make these lands available for direct use by nafive Hawaiians.

(4) Goal: Maximize INCOME through more effective land
management.

Objective: Use only a small fraction of Hawaiian home lands
to generate sufficient income for operating and administrative
expenses.

A recent brochure by the department of Hawailan homes further explained

. T 15
its mission:

We now believe that rehabilitation, aina Hoopulapula, or
Development, however it is labeled, is our charge.

We believe that the definition of rehabilitation is to maintain
and restore human dignity and honor by providing opportunities for
one to survive and adapt to enable one to ultimately become self-
reliant and self-sufficient.

We believe that we can best contribute to this goal by
concentrating on one major need and aspect of rehabilitation - that
need being economics. Economics is defined as the satisfaction of
material needs. Material needs are those needs important to survival
such as food, clothing and shelter.

The current emphasis on the satisfaction of material needs poses several
philosophical questions regarding the program. The original program, with its
concentration on homesteading, did incorporate the needs of the Hawaiian cul-
ture. Hawailans needed land, not only for economic survival, but for the
preservation of a life-style. The intention has shifted from the preservation of
an ethnic group's identity, land, and culture to the integration of that group
into the predominant western way of life. Except for the target group, the
Hawaiian homes program is hardly distinguishable from federal and state
attempts to "rehabilitate” other segments of society.

If the Constitutional Convention desires to clarify the direction of the
Hawaiian homes program, it could define "rehabilitation”, and the relationship of

that process to land, culture, economics, and life-sivie.
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Chapter 3

PROVISION FOR THE HAWAIIAN HOMES COMMISSION
ACT IN THE HAWAII STATE CONSTITUTION

During the period 1921 to 1959, the Hawaiian Homes Commission Act was
administered as a federal law for the Territory of Hawaii. The territorial lands
designated for use by the Hawaiian home lands program were federal lands, and

all amendments to the Act were made by the U.S5. Congress.

The approach of statehood, however, raised the question as to what the
status of the Act would be after Hawaii's admission into the Union. Once title to
the Hawaiian home lands was transferred from the U.S. government to the State
of Hawaii, what would be the relation between Hawaili and the U.3. Congress
with respect to the Hawaiian Homes Commission Act? This question was largely
resolved by the voters' ratification of the proposed state constitution in 1850 and

their approval of the conditions of the Admission Act in 1959.

1950 Constitutional Convention

The Committee on the Hawaiian Homes Commission Act, appointed at the
1950 Constitutional Convention, concluded that the new Hawail Constitution must
include some provision for the Hawaiian Homes Commission Act. In its Standing

Commitiee Report No. 33, the committee explained its view:l

... The Hawaiian Homes Commission Act, 1920, as amended, is presently
part of the basic law of the Territoery of Hawaii, on the same basis
as the Hawaiian Organic Act. It is an act of Congress, and can only
be amended or repealed by Congress. 1f Hawaii were to remain z
Territory, the Hawaiian Homes Commission Act would remain in force.
1f Hawaii were to become a State without any mention being made of
the Hawalian Homes Commission Act or the Hawaiian Homes Lands in the
State Copstitution, or in any enabling act passed by Congress, there
would be an extremely ambigucus legal situation leading to endless
confusion. We could no mere adopt a Constitution from which all
reference to the Hawaiian Homes Commission Act was excluded, than we
could adopt a Constitution from which all reference to the public
debt of the Territory of Hawaii was excluded. During some 30 vears
of operations under this Act, verv extensive rights, dulies,
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privileges, immunities, powers and disabilities have arisen by way
of leases, loans, contracts and various other legal relationships.

...Jt is therefore ponsense to propose, as some of the petitions
referred to this Committee have proposed, that this Convention
exclude from the proposed State (Lonstitution all reference Lo the
Hawaiian Homes Commission Act, 1920, as amended. Something must be
said and done about the Hawaiian Homes program in the transition from
a Territory to a State.

Furthermore, at the time the Convention was meeting in 1950, the 8lst
Congress of the U.5. was considering a statehood enabling bill for Hawaii. This
bill contained a requirement that any proposed state constitution for Hawaii must

include a provision adopting the Hawaiian Homes Commission Act as a law of the

state, 2

The Convention, thus, had what it believed to be an implied
mandate from the provisions of the bill to include provisions in the
Constitution which would assure a protected future for the Hawaiian
Homes program. It was the consensus of the convention that any
proposed constitution not including such provisions would be
unacceptable to Congress.

Article XI of the Hawaii State Constitution

Article XI of the Hawaili Constitution was adopted by the 1850
Constitutional Convention substantially as proposed by the Committee on the
Hawaiian Homes A»ct.3 It contains 2 sections. The first section adopts the
provisions of the Hawailan Homes Commission Act as a law of the state subject to
amendment or repeal in the manner provided by the enabling act. Section 1 of

Article XI reads as follows:

SECTION 1. Anything in this constitution to the contrary
notwithstanding, the Hawaiian Homes Commission Act, 1920, enacted by
the Congress, as the same has been or may be amended prior to the
admission of the State, is hereby adopted as a law of the State,
subject to amendment or repeal by the legislature, provided, that, if
and to the extent that the United States shall se¢ require, said law
shall be subject to amendment or repeal only with the consent of the
United States and in no other manner, provided, further, that if the
United States shall have been provided or shall provide that
particular provisioens or fypes of provisions of said Act may be
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amended in the manner required for ordinary state legislation, such
provisions or types of provisions mayv be so amended. The proceeds
and income from Hawaiian home lands shall be used only in accordance
with the terms of said Act, and the legislature mayv, from time to
time, make additional sums available for the purposes of said Act by
appropriating the same in the manner provided by law.

Section 2 of Article XI, proposed to the Convention, provides that the
state and its people agree to enter into a compact with the United States, the
conditions of which shall be stipulated by the enabling act, and further that the
state and its people agree to faithfully carry out the spirit of the Hawaiian

Homes Commission Act. This section reads as follows:

SECTION 2. The State and its people do hereby accept, as a
compact with the United States, or as conditions or trust provisions
imposed by the United States, relating to the management and
disposition of the Hawaiian home lands, the reguirement that Section
1 hereof be included in this constitution in whole or in part, it
being intended that the Act or Acts of the Congress pertaining
thereto shall be definitive of the extent and nature of such compact,
conditions or trust provisions, as the case may be. The State and
its people do further agree and declare that the spirit of the
Hawaiian Homes Commission Act locking to the continuvance of the
Hawaiian homes projects for the further rehabilitation of the
Hawaiian race shall be faithfully carried out.

When the necessity for including both of these sections was questioned by
one of the convention delegates, Delegate J. Garner Anthony explained the

purpose of the 2 sections. The exchange proceeded as fo}lows:4

KELLERMAN: .. .Why is it necessary to adopt one section writing
into the Constitution the Hawaiian Homes Commission Act as a law
and...a second section agreeing with the United States government
under compact to write it in as law? It seems to me that we're doing
the same thing twice....

ANTHONY: The purpose of the proposal is two-fold. One, the
first section will embody the act in the Comstitution. Standing
alene, if that were just in the Constitution and nothing more, then
by a subsequent action of subsequent conventions that section could
be repealed. As I understand the draftsman, in order to remove that
difficulty they have gone one step further and said, not only shall
it be written into the Constitution, but there shall be a compact
with the United States. Now, what Delegate Kellerman is concerned
about is the necessity of the two sections. 1 as a lawver don't
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think that two sections are necessary; the compact would be suf-
ficient. But the purpose in having it in two sections, as I
understand it, is, cne, to put it in the Constitution, and that is
not sufficient because a subsequent convention might change it. So
they have added a second section which would require the entry of a
compact between the United States and the State providing that it
could not be changed without the consent of the Congress.

After adoption of both sections of Article XI by the 1850 Constitutional
Convention, the proposed constitution was submitted to a vote of the people.
The Constitution, including its Hawaiian homes provision, was ratified by the

people at the election held on November 7, 1850.

The Admission Act of 1959

Hawaii's admission into the Union was approved by Congress on March 18,
19568. As expected, section 4 of the Admission Act did require the State of
Hawaii to adopt the Hawaiian Homes Commission Act of 1920 as a provision of its
constitution. In addition, this section stipulated the conditions of the compact

between the United States and Hawail as fo]lows:5

As a compact with the United States relating to the management
and disposition of the Hawaiian home lands, the Hawaiian Homes
Commission Act, 1920, as amended, shall be adopted as a provision in
section 7, subsection (b) of this Act, subject to amendment or repeal
only with the consent of the United States, and in no other manner:
Provided, that (1) sections 202, 213, 219, 220, 224, and 225 and
other provisions relating to administration, and paragraph (2) of
section 204, sections 206 and 212, and other provisions relating to
the powers and duties of officers other than those charged with the
administration of said Act, may be amended in the constitution, or in
the manner required for State legislation, but the Hawaiian home-
loan fund, and the Hawaiian home-development fund shall not be
reduced or impaired by any such amendment, whether made in the
constitution or in the manner required for State legislation, and the
encumbrances authorized to be placed on Hawaiian home lands by
officers other than those charged with the administration of said
Act, shall not be increased except with the consent of the United
States; (2) that any amendment to increase the benefits to lessees of
Hawaiian home lands may be made in the constitution, or in the manner
required for State legislation, but the qualifications of lessees
shall not be changed except with the consent of the United States,
and (3) that all proceeds and income from the "available lands", as



HAWATTAN HOME LANDS

defined by said Act, shall be used only in carrying out the pro-
visions of said Act.

Section 7, subsection (b)), of the Admission Act provided for 3
propositions to be submitted to the people of Hawaii for approval before Hawaii's
actual admission as a state. These propositions were: (1) did the people desire
statehood; (2) did they accept the boundaries for the State as specified in the

Admission Act; and (3) did they consent fully to the terms, conditions, and

reservations relating to grants of land and other property?

Section 7 stated that if a majority of voters ratified these 3 propositions,
Article XI of the Hawaii Constitution would be deemed to include the provisions
of section 4 of the Admission Act. Hawali's electors approved the 3 propositions
at the primary electicn held on June 27, 1959, and sc¢ Article XI of the
Constitution was automatically amended to include section 4 of the Admission
Act. This section of the Admission Act now appears as section 3 of Article X1 in

the Hawaii Constitution.

To summarize, section 1 of Article XI adopts the Hawailan Homes
Commission Act, 1820, as a law of the State, subject to amendment or repeal only
in the manner provided by Congress. Section 2 accepts as a compact with the
United States the requirement that the Hawaiian Homes Commission Act be
constitutionally guaranteed, and agrees to the conditions of the compact as
these may be prescribed by Act of Congress. Finally, section 3 of Article XI,
originally section 4 of the Admission Act, establishes the conditions of the
compact by enumerating those sections of the Hawaiian Homes Commission Act
which may be amended solely by state legislation or constitutional amendment
and those sections which may be amended or repealed only with the consent of

Congress.
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Chapter 4
CONSTITUTIONALITY OF THE HAWAIIAN
HOMES COMMISSION

Several of the 1950 Constitutional Convention delegates expressed grave
reservations on the advisability of including the provisions of Article XI in the
new state constitution. One of their major reservations concerned the question

of the constitutionality of the Hawaiian Homes Commission Act, 1920.

The question of the constitutionality of the Hawaiian Homes Commission
Act was given its most thorough consideration by Congress in 192G, at the time
the Act was adopted. Several witnesses at the congressional hearings claimed
that the proposed Hawaiian Homes Commission Act was discriminatory *class
legislation™. However, the Attorney General of the Territory and the Solicitor
of the Department of Interior held that the enactment of the Hawailian Homes
Commission Act would be a legitimate exercise of the federal government's
plenary powers over the Territory of Hawaii. Both the Senate and House
Committees on Territories concluded that the Hawaiian Homes Commission Act

was constitutional.

A majority of delegates to the 1950 Constitutional Convention agreed with
the conclusion of the 1920 House and Senate Committees on Territories. They
maintained that the opinions of the attorney general and the solicitor were as
valid in 1950 as they had been in 1920. However, the constitutionality of the
Hawaiian Homes Commission Act has never been tested in either the federal or
state courts. Even though the opinion of those responsible for the original
enactment of the Hawaiian Homes Commission Act and of the majority of delegates
to the 1950 Constitutional Convention was that the Hawaiian homes program is
constitutional, "there is no way that the question of constituticnality of the Act
may be finally laid to rest except by a ruling of the Supreme Court of the
United States”.l
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Consideration by Congress in 1920

Opposition to the Hawaiian Homes Commission Act. During the hearings

held by both the Senate and House Committees on the Territories to consider the

proposed Hawaiian Homes Commission Act, several witnesses appeared to testify

2

against the enactment of the bill.“ One of the most ocutspoken critics of the

measure was A. G. M. Robertson, a former chief justice of the Territory, who

was representing the Parker Ranch at the congressional hearings.

Mr. Robertson believed that the Hawailan Homes Commission Act
constituted unfair discrimination against all those not of Hawaiian blood who
could not qualify for the Hawaiian homesteading benefits. He felt that the Act

violated an "implied” constitutional right:g

Now, there is no direct provision in the Constitution that
prohibits Congress from discriminating against persons because of
their race, color, or previous condition of servitude, except in
relation to the right to vote; but there is an implied right not to
be discriminated against because of color of one's skin or the kind
of blood in your veins.

Ea e oI
Iy

And so I say, Senator, I think it is fundamentally indisputable
that Congress has no more right than a state legislature has to
classify and discriminate according to a man's race or color under
the Constitution. The right to not be so discriminated against is
one of those implied limitations that the Supreme Court has so often
referred to,.

In response to claims that the Hawailan Homes Commission Act was

constitutional because it was based on a reasonable, rather than a

discriminatory, classification of citizens, Robertson sézzaatced:4

Undoubtedly, classifications may be, and frequently are, made
by law, but in order to be valid they must have a logical relation to
the subject of the legislation. A citizen's race or color has no
logical or reasonable relation to the matter of homesteading public
lands, and a classification which would admit one and exclude another
with reference to that subject because of his color ought to be held
invalid.
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Opinion of the Attorneyv General of the Territory. The Attorney General
of the Territory, Harry Irwin, discounted Robertscn's claims that the Hawaiian

Homes Commission Act would violate any constitutional right. In his opinion
there was nothing in the Constitution which would prohibit Congress from

enacting the Hawaiian homes legislation. He tfestified as follc;ws:s

...1t has been suggested by some and emphatically stated by others,
that legislation of this kind may not be constitutionally enacted for
the reason... that it weuld be class legislation, and therefore in
violation of the Constitution of the United States. No particular
article of the Constitution has been suggested as being prohibitive
of this legislation, nor do I know of any such prohibitive provision
in the Constitution.

The only provisions of the Constitution of the lUnited States
which could, by any construction, affect legislation of this kind are
section 2 of Article 4 and section 1 of the fourteenth amendment.
These sections are usually grouped in textbocks under the title
"Privileges and immunities and class legislation.™

[Section 2 of Article 4} Section 2 of Article & of the Constitution
provides that, "the citizens of each state shall be entitled to all
privileges and immunities of citizens of the several states.” This
provision, however, has nc application to legislation by Congress

affecting the Territories.

“The guaranty contained in the Constitution as originally
adopted protects only those persons who are citizens of one of the
States in the Union. Thus, it does not apply to aliems or to
citizens of the United States resident in an organized Territory of
the United States.” (12 €.J. 1109

[Section 1 of the Fourteenth Amendment] That portion of section 1 of
the fourteenth amendment which is germane reads as follows:

"Wo State shall make or enforce any law which shall abridge the
privileges or immupities of citizens of the United States.V

"This section of the {onstitution operates oaly as a protection
against State action.” (12 C.J. 1i1)

{Conclusion] After a consideration of the varicus principles
involved, I am of the opinion that nothing in the Constitution of the
United States prohibits Congress from enacting the legislation
recommended by Senste Concurrent Resolution No. 2.

While discounting the claim that the Hawalian people had any equity right
to the former Crown lands of the Territory, the attorneyv general proposed the

following legal base for enactment of the Hawaiian homes legisiation:
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I come now to the proposition which I believe to be one which
merits the careful consideration of the Committee and which I believe
constitutes a sound and the only basis upon which legislation of this
kind can be enacted. The proposition briefly stated, is that the
Federal Government in the exercise of its plenarvy powers over the
Territory of Hawaii, should by apt legislation set apart for the
exclusive use of members of the Hawaiian race, certain portions of
the public domain in Hawaii for the purpose of rehabilitating the
race and preventing its ultimate extinction.

This tfestimony of the aticrney general represented the "first time that the
concepts embodied in the Act were held to be constitutional by an official of the

~

. . {
territerial government”.

Opinion of the Solicitor of the Department of Interior. In addition to the
attorney general of the Territory, the federal solicitor of the Department of

Interior submitted an opinion favoring the constitutionality of the Hawailian
Homes Commission bill. He claimed that the federal government's policy of
favoring certain classes of people, such as veterans and Indians, had

established numerous precedents for the Hawaiian homes legisiation:s

Would an act of Congress setting apart a limited area of the
public lands of the Territory of Hawaii for lease to and occupation
by native Hawaiians be unconstitutional? It would not. There are
numercus congressional precedents for such action. The act of
Congress approved February 8, 1887, as amended by the act of
February 28, 1891 (26 Stat. 794) suthorizes public lands which have
been set apart as Indian reservaticns by order of the President to be
surveyed and 80 acres of land therein to be allotted to each Indian
located wpon the reservation, or where the lands are valuable for
grazing to be allotted in areas of 160 acres. Another section of the
same act authorizes any Indian entitled to allotment to make
settlement upon any public lands of the United States not otherwise
appropriated and to have same allotted to them.

Resolution No. 20 passed by the House of Representatives
December 10, 1919, and by the Senate February 5, 1620, gives
soidiers of the late war a preference right over all other citizens
ta enter public lands of the United States when same shall be open to
disposition. H.R. 1153 proposes to set apart a large area of
valuable public lands in Imperial Valley, California, for
dispositien to soldiers. Many instances might be cited where
Congress has conferred special privileges or advantages upon classes
of individuals in conpection with the dispesition or use of public
land. Another line of acts of Congress are numercus laws setting
apart areas of public lands for water supply or park purposes of
cities, counties, and towns.
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Although A. G. M. Robertson asserted that the status of the Hawailians
was diametrically opposed to that of the Indians on the mainland and that
neither Indian reservations nor veteran's preference rights constituted
legitimate precedents for the Hawaiian homes legislation, the Congressional
Committees on Territories used the solicitor's opinion to substantiate their
conclusion that the Hawaiian Homes Commission Act was constitutional.

Conclusion of the House Committee on Territories. After several hearings

on the proposed Hawailan Homes Commission bill, the House Committee on
Territories formally recommended its passage. In Committee Report No. 839,
the committee commented on the constifutionality of the recommended legislation

as follows :9

In the opinion of your committee there is no constitutional
difficulty whatever involved in setting aside and developing lands
of the Territory for native Hawaiians only. The privileges and
immunity clause of the Constitution, and the due process and equal
protection clauses of the 14th amendment thereto, are prohibitions
having reference to State action only, but even without this defense
the legislation is based upon a reasonable and not an arbitrary
classification and is thus not unconstitutional class legislation.
Further there are numerous congressional precedents for such
legislation in previous enactments granting Indians and soldiers and
sailors special privileges in obtaining and using the public lands.
Your committee's opinion is further substantiated by the brief of the
Attorney General of Hawaii...and the written opinion of the
solicitor of the Department of the Interior.

Congress accepted the opinion of its House and Senate Committees on Territories
concerning the constitutionality of the Hawaiian Homes Commission Act, and the
bill became law on July 9, 1921,

Consideration by the 1950 Constitutional Convention
The 1950 Constitutional Convention's committee on the Hawaiian Homes Act
was charged with the responsibility of determining the relationship of the

Hawaiian Homes Commission Act to the new Hawail Constitution and of

recommending the provisions to be included in the Constitution. In its Standing
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people; if that act is valid, and as 1 say we must presume it is until
it's declared unconstitutional by the courts, until and unless it is
so declared, then the people of this territory have no civil rights
to share...in the Hawaiian Homes lands, and therefore this civil
rights provision will mot apply at all, as I read it.

Now if the act is unconstitutional then somebody ought to take
it into court, and do that, and it'll take care of ditself
automatically. I feel therefore that actually in adopting this Bill
of Rights...section, we will not be infringing on the rights of any
persons entitled to benefits under the Hawaiian BHomes Commission
Act.

The 1950 Constitutional Convention delegates eventually adopted a motion
to express their feeling that the proposed Bill of Rights section on
discrimination was not applicable to the Hawaiian homes provisions. However,
the logic of the convention delegates would no longer be applicable if the
Hawaiian Homes Commission Act were to be declared in violation of the U.S.

Constitution by a court of law.
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Chapter 5

LEGALITY OF THE COMPACT WITH
THE UNITED STATES

The constitutionality of the Hawaiian Homes Commission Act was not the
only major question dealt with by the 1950 Constitutional Convention in regards
to Article XI of the proposed constitution. A second major question concerned
the legality of the compact between the United States and Hawail which was
provided for in section 2 of the Constitution's Hawalian home's article. This
compact, the conditions of which were to be determined by Act of Congress, was
required by the United States as a condition of Hawaii's admission into the

Union.

The question concerning the legality of Hawaii's compact with the United
States can best be phrased as follows: Is the requirement that Hawail enter into
a compact with the United States to guarantee the continuance of the Hawaiian
homes program a violation of the U.S. Constitution's provision that new states

shall be admitted upon equal terms with the old? As one researcher has

explained: 1

...A compact is generally viewed as a binding agreement bhetween two
governments which may only be abrogated or modified by mutual consent
of the partiesg entering into the compact. The question which neces-
sarily arises when the federal government requires the acceptance of
a compact by a wholly dependent and subordinate territory as a
condition to be met before granting statehood, is how that compact
applies after the territory becomes a state. The question may also
be phrased as: whether or not the new state has been admitted with
the same rights and responsibilities as cther states.

Objections to the Compact

There were some delegates to the 1850 Constitutional Convention who
believed that the required compact between the State of Hawail and the United
States did indeed wviclate the principle that new states be admitted upon egual

terms with the old. Delegate Ashford explained this view as foﬂows:2

L
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...I think that the requirement by H.R. 49 of entering into a compact
with the United States is absolutely invalid. This is land and this
is a subject matter over which the United States, if we were a state,
would have no contrel, and imn requiring us to enter imte such a
compact, they diminish our sovereign powers. They, therefore,
infringe upon that well settled interpretation of the provisions of
the Constitution that new states shall be admitted upon equal terms
with the old. Now, I'11 just read you some certain language from the
Supreme Court of the United States which in its essence has been
repeated often.

When a2 new state is admitted into the Union, it is so
admitted with ali the powers of sovereignty and
jurisdiction which pertazin to the original states, and
such powers may not be constitutionally diminished,
impaired or shorn away by any conditions, compacts or
stipulations embraced in the act under which the new
state came into the Union which would not be valid and
effectual if the subject of Congressional legislation
after submission. (Coyle v. Smith, 221 U.S. 559)

To further support her opposition to the compact, Delegate Ashford
argued that: (1) the public lands of the Territory of Hawaii had been held in
trust by the United States pending statehood and therefore could not have trust
conditions attached when they were returned to the State of Hawaii, and (2) the
Indian lands involved in other state compacts with the United States were held
on an entirely different basis than the Hawailan home lands and therefore such
compacts were not legitimate precedents for the Hawaiian homes compact. She

explained these views as follows:

...The Indian lands referred to in the various constitutions of the
newly created states and compacts with the United States are an
entirely different basis from the Hawaiian Homes Commission lands.
When we became a part of the United States, the United States had no
public lands here except those specifically designated for defense
and so forth. The public lands were ceded to the United States and
accepted under the Newlands Resolutions subject to a trust; that
trust was recognized when we became an organized Territory. The
lands were put under our administration by the Organic Act. They
remained our lands in the contrel of the United States pending the
time we were to be admitted as a state.

Now, the Indian lands are upon a different basis entirely.
Those were lands not for specific Indians, thev were lands set aside
either by treaty with the Indians or by an act of Congress out of the
public unappropriated lands of the United States--none of which
exists in Hawaii or have existed in Hawaii--and always under the
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control of the United States under the terms of the Comstitution and
under their absclute title. The terms of the Constitution of the
United States provide for the regulation of commerce with the Indian
tribes. Those lands were set aside from the control of the state,
retained in the United States, and subject to the control of the
United States; therefore, there was no infringement of the
sovereignty of the state. In this case, however, the trustee of our
lands, in returning them to us, is attempting to attach to them terms
of trust as though it were the full order. That distinguishes these
lands from the lands set aside in the various new states for Indian
reservations.... 3

o o
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...the lands granted by the Republic of Hawaii and accepted by the
United States, being ceded in trust cannot have trust strings tied to
them when they are returned.?

The majority of convention delegates, however, were not persuaded by
these arguments. Delegate Tavares explained why he felt Congress could

legitimately attach strings to the Hawaiian home 1ands:5

+..1 agree with the statement that ordinarily since the lands are
trust jands, Congress would not be reasonable in putting a string on

it when it gives it back to us. Unfortunately, we, the
beneficiaries, have agreed to that change of the Hawaiian Homes
Commission Act through our legislature. And in that respect

therefore, we have the situation of the beneficiary having consented
to the trustee changing the terms of the trust....

Although the Convention, and the people of Hawaii in the statehood
election of 1959, did accept the required compact and its terms, the legality of
the compact has remained a subject of doubt in some minds. Two commentators

on the Hawaii Constitution have commented on the vulnerability of the compact:ﬁ

No parallel restrictions upon the self-government of an
American State appear to have been imposed by Congress, and in the
light of the determination of previous similar, but differeat
restrictions, the provision may be legally vulnerable. (See Coyle v.
Smith, 221 U.S. 559 (1911) and Stearns v. Minnesota, 179 U.S. 223
{1960))
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Precedent of Coyle v. Smith

The authority most commonly cited by those who have questioned the
legality of the Hawailan homes compact is the landmark case of Coyle v. Smith,
221 U.S. 559 (1911). In this case, a provision of OKklahoma's enabling act
requiring that the state capital be located at Guthrie until 1513 was declared

void, even though Oklahoma's Constitution contained an ordinance which

provided for the irrevocable acceptance of all conditions of the enabling act.

The U.S8. Supreme Court, in its decision, stated:7

..The only question for review by us is whether the provision of the
enabling act was a valid limitation upon the power of the state after
its admission, which overrides any subsequent state legislation
repugnant thereto,

The power to locate its own seat of govermment and to determine
when and how it shall be changed from one place to another, and to
appropriate its own public funds for that purpose, are esseantially
and peculiarly State powers. That one of the original thirteen
States could now be shorn of such powers by an act of congress would
not be for a moment entertained. The question then comes to this:
Can a State be placed upon & plane of inequality with its sister
States in the Union if the Congress “chooses to impose conditions
which so operate at the time of its admission? (Underlining for
emphasis)

The above question phrased by the Court was decided in the negative in
the Coyle v. Smith case. Critics of Hawaii's compact with the United States

governing the Hawailan Homes Commission Act have felt that the Coyle v. Smith
decision is a legitimate precedent indicating that the Hawalian homes compact is

invald.

However, a careful reading of the Court's decision in Coyle v. Smith

indicates that "if Congress does not have the power to impose limitations or
conditions upon the admission of a new state other than from its power to admit

new states, then an imposition such as found in that case cannot be sustained”.

But if Congress does have power over the subject matter of the compact,

"Congress may impose limitations because the State's power would not then be

gﬁgﬁ@@.”g Thus, the legality of the Hawaiian homes compact appears 1o rest on
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whether the subject matter of the compact is within the conceded powers of

Congress or whether the matter is exclusively within the sphere of state power.

Legal Basis for the Compact

The legality of the Hawailian homes compact can be defended on the
grounds that the subject matter of the compact--public lands--is within the
conceded powers of Congress. Thus, the sovereign power of the State of
Hawaii is not diminished by the conditions of the compact. One researcher has
used the following logic to demonstrate the legal basis for the comp:atc‘c:9

(1) Coyle v. Smith held that Congress may not impose restrictions or
conditions in an enabling act over subjects which it does not have plenary power
to regulate, but that Congress may include in an enabling act legislation which

derives its force from the power of Congress to regulate public lands:

[Coyle v. Smith, 221 U.S. 559 (1911}, p. 574]

...1t may well happen that Congress should embrace in an enactment
introducing a new State into the Union legislation intended as
regulation of commerce among the States, or with Indian tribes
situated within the limits of such new State, or regulations touching
the sole care and disposition of the public lands or reservations
therein, which might be upheld as legislation that would derive its
force not from any agreement or compact with the proposed new State,
nor by reason of its acceptance of such enactment as a term of admis~
sion, but solely because the power of Congress extended to the
subject, and, therefore, would not operate to restrict the State’s
legislative power in respect of any matter which was not plainly
within the regulating power of Congress. Williamette Bridge Co. v.
Hatch, 125 U.S. 1, 9; Pollard's Lessee v. Hagan, supra. o

{2) The subject matter of the Hawailan homes compact is the management

and disposition of Hawaiian home lands:

[Section 4 of the Admission Act, now incorporated as part of Article
XI of the Hawaii State Constitution]

As a compact with the United States relating to the management
and disposition of the Hawaiian home lands, the Hawaiian Homes
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Commission Act, 1920, as amended, shall be adopted as a provision of
the Constitution of the State, as provided in section 7, subsection
(b} of this Act.... {Underlining for emphasis)

{(3) The Newlands Resolution transferred the fee simple title of the public

lands of Hawaii from the Republic of Hawail to the United States, thereby

making such public lands the public lands of the United Stsaﬁces:r1

[The Newlands Resolution, providing for the annexation of Hawaii,
1898

Whereas the Government of the Republic of Hawaii, baving in due
form signified its consent, in the manner provided by its
constitution, to cede absolutely and without reserve to the United
States of America all rights of sovereignty of whatsocever kind in and
over the Hawaiian Islands and their dependencies, and also to cede
and transfer to the United States the absolute fee and ownership of
all public, OGovermment, or Crown lands, ‘public buildings or
edifices, ports, harbors, military equipment and all other public
property of every kind and description belonging to the Government of
the Hawaiian Islands, together with every right and appurtenance
thereunto appertaining; Therefore

Resolved by the Senate and House of Representatives of the
United States of America in Congress Assembled, That said cession is
accepted, ratified, and confirmed, and that the said Hawaiian
Islands and their d&pendenc1es be, and they are hereby, annexed as a
part of the territory of the Uniteé States and subject to the
sovereign dominion thereof, and that all and singular the property
and rights hereinbefore mentioned are vested in the United States of
America.... {(First underlining for emphasis only)

(4) The Constitution of the United States by Article IV, section 3, clause

2, vests in Congress the exclusive and plenary power to control and dispose of

the public domain:

[73 Corpus Juris Secundum, Public Lands, section 3, pp. 649-651]

Congress is vested by Article IV section 3 clause 2 of the
federal Constitution with the power to control and make all needful
rules and regulations with respect to the public domain. Congress
has both legislative and proprietary powers with respect to the
public domain. It may prescribe rules with respect to the use...and
occupancy of the public domain precisely as éﬁrlﬂle1éU&l deals with
and controls his land. The power over the public domain intrusted to
Congress by the Constitution is exclusive, plemary, and without
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limitations., It is for Congress to determine how the trust shall he

administered and not for the courts. The courts or executive
agencies may not proceed contrary to an act of Congress in this
congressional area of national power.... (Underlining for emphasis)

The states have power to control and regulate public lands
belonging to them, although, where such state lands have been granted
to the states by the federal government, the regulations must be
consistent with the terms on which the lands were granted.lZ

{Ibid., section 24, p. 675]

Congress is vwvested by the Coastitution with the power of
disposition of public lands. The power is without limitation and
congress has the absolute right to prescribe the times, the
conditions, and the mode of transferring this property or any part of
it, and to d631gnate the persons by whom, and to whom, ‘the transfer
shaliAbe made.... (Underlining for empha31s)13

(5) Congress has the power to impose and enforce trust agreements

which are contained in the enabling acts of new states:}%

[Ervien v. U.S., 251 U.S. 41 (31919) in which the U.S. Supreme Court
prohibited the State of New Mexico from departing from the trust
conditions imposed by the enabiing act on lands granted to the State
upon its admission to the Union]

The case 1is not broad in range and does not demand much
discussion. There is in the Enabling Act a specific enumeration of
the purposes for which the lands were granted and the enumeration is
necessarily exclusive of any other purpose.... To preclude any
license of comstruction or liberties of interference it was declared
that the disposition of any of the lands or of the money or anvthing
of wvalue directly or indirectly derived therefrom for any object
other than the epumerated ones should "be deemed a breach of trust.”

..The phrase, however, means no more in the present case than that
the United States, being the grantor of the lands, could impose
conditions upon theiz use, and have the right ‘to  exact the
Qerformance of the condiﬁloas (Cnderlining for emphasis)

(6) Congress has the power to enter into csmpacts:m

[Frank P. Grad, 'Federal-State Compact: A New Experiment in
Cooperative Federalism,” 63 Col. L. Rev. 842 (1963).
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The Constitution does not prohibit the federal government from
entering into compacts with one or more states, and contractual
arrangements between the government and one or more states, much in
the nature of compacts have been upheld by the Supreme Court for more
than a century, beginning with the Cumberland Reoad cases....

The logic of the foregoing points appears to uphold the legality of

Hawailil's compact with the United States governing the Hawaiian home lands

program.
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AMENDMENT OF THE HAWAIIAN HOMES
COMMISSION ACT, 1920

By ratifying the state constitution as proposed by the 1850 Constitutional
Convention, the people of Hawaii thereby accepted the compact with the United
States provided for in section 2 of Article XI. Section 4 of the Admission Act,
added to Article XI in 1859, specified the conditions of this compact between
Hawaii and the United States. These conditions relate to the method of

amending the Hawaiian Homes Commission Act, 1920.

Some important questions concerning the amendment procedure provided

for in Article XI are:

(D Is the entire Hawaiian Homes Commission Act adopted as a
provision of the Hawaii Constitution?

(2) How may the Hawaiian Homes Commission Act be amended?

{3y What procedure must be followed to amend or repeal those
sections of the Hawaiian Homes Commission Act which require
the consent of the Uniied States?

(4) Since 1959, what method has been used to amend the Hawaiian
Homes Commission Act?

The following sections will discuss these questions.

Constitutional Status of the Hawaiian Homes Commission Act

Is the entire Hawaiian Homes Commission Act adopted as a provision of the
Hawaii Constitution? This question arises because of the conflict in wording
between sections 1 and 2 of Article XI of the Hawaii Constitution and section 4 of

the Admission Act which was adopted verbatim as an amendment to Article XI:z

...Article XI, on the one hand, provides that the Hawaiian Homes
Commission Act is adopted as a law of the State and subject to
amendment or repeal by the State legislature, with the provisc that,
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to the extent the United States would require, the Act shall be
subject to amendment or repeal only with the consent of the United
States. On the other hand, section 4 of Public Law 8&6~3 provides
that the Act be adopted as a provision of the State Constitution, not
as a law of the State as provided in section 7(b) of Public Law 86-3.

The question of whether the Hawaiian Homes Commission Act is adopted as

a law of the State or as a provision of the Hawaii Constitution is closely related

to the question of how the Act may be amended. If the entire Act is a part of
the Constitution, then any changes in the Act may be effected only by
constitutional amendment. This would seem fo violate the necessary distinction
between statutory material and constitutional provisions, and would incorporate

a large body of statute into the Constitution.

Fortunately, the attorneyv general of Hawail has held that the Act in its
entirety was not adopted as part of the Hawaii Constitution upon amendment of
Article XI:2

To hold that the Hawaiian Homes Commissicn Act, in its entirety,
is adopted as a provision of our State Constitution would, aside from
other sericus objections, create a difficult, cumbersome, and time-
consuming process for effectuating amendments thereto. It is
extremely doubtful that the Congress ever iantended that the Hawaiian
Homes Commission Act, in its entirety, were to be adopted as a
provision of our State Constitution. It ssems that the literal
language appearing in section 4 of the Admission Act has beclouded
the true intent of the Congress. What Congress contemplated appears
to be this: that Article XI of our State Constitution shall bhe
deemed amended to inciude the basic provisions of section 4 of the
Admission Act, to wit, the provisions providing that as a compact
with the United States, the Constitution of the State of Hawaii shall
include a provision under Article XI thereof providing for the
continuance of the Hawaiian Homes Commission Act for the rehab-
ilitation of the Hawaiian race as a state law, subject to amendment,
whether by constitutional amendment or by state legislative act or
repeal, only with the consent of the United States unless otherwise
expressly provided therein by Congress.

Although the continuance of the Hawailan Homes Commission Act is
constitutionally guaranteed and the method of the Act's amendment is specified
in Article XI of the Hawail Constitulion, not all the statutory provisions of the

Hawalian Homes Commission Act are deemed to be included in the Constitution.
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Methods of Amending the Hawaiian Homes Commission Act

How may the Hawailan Homes Commission Act be amended? This question
is largely answered by a careful reading of section 4 of the Admission Act, now
section 3 of Article XI. It divides all amendments to the Hawailan Homes
Commission Act into 2 categories: (1) amendments which may be made without
the consent of the United States, such as amendments to the administrative

sections of the Hawailian Homes Commission Act and amendments to increase the

States, such as amendments which impair the funds set up under the Hawaiian

Homes Commission Act, change the gualifications of lessees or in any other way
diminish the benefits to lessees. As stated by the U.S. Senate in a 1959 report

recommending passage of the Hawaii Admission Act:

...The Hawaiian Homes Commission Act is a law which set aside certain
lands in order to provide for the welfare of native Hawaiians. While
the new State will be able to make changes in the adminmistration of
the act without the consent of Congress, it will not be authorized,
without such consent, to impair by legislation or comstitutional
amendment the funds set up under it or to disturb in other ways its
substantive provisions to the detriment of the intended
beneficiaries.

Section 3 of Article X1 provides that amendments belonging to the first
category above may be made "in the manner required for state legislation™. Al
amendments to the Act since statehood have been accomplished in this manner.
Amendments in the first category may also be made "in the constitution”. This
means that such amendments may be proposed by the Constitutional Convention
or by the state legislature in accordance with the constitutiona! amending
procedures provided for in Article XV of the Hawail Constitution. However, the
method for proposing amendments which belong to the category requiring the

consent of the United States is notl so clearly specified in Articie XI.
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Amendment of Basic Provisions of the Hawaiian Homes Commission Act

What procedures must be followed to amend or repeal those substantive
sections of the Hawailan Homes Commission Act which require the consent of the

United States? This is the major question left unanswered in section 3 of Article

XI. The problem has been stated as fcﬂlows:4

What procedure must be followed to amend or repeal those
sections which require the consent of the United States; i.e. can
said sections be amended or repealed by State legislative enactment
{in the manner reguired for State legislation) with the consent of
the United States or must they be amended or repealed in the manner
required for constitutional amendment or repeal (Article XV of the
State Constitution), with the consent of the United States, or are
both procedures of amendment or repeal with the consent of the United
States available under Public Law 86-3, sections 4 and 7 and Article
XI of the State Comstitution?

in other words, must the substantive provisions of the Hawailan Homes
Commission Act be amended by constitutional amendment with the consent of
Congress or by state legislative act with the consent of Congress? Or is either

method of amendment acceptable to Congress?

The question of how basic amendments to the Hawaiian Homes Commission
Act may be effected arises because of the conflict, mentioned earler, in the
wording between sections | and 2 of Article XI on the one hand, and section 4 of
the Admission Act on the other. Even though the attorney general has held
that the Hawaiian Homes Commission Act in its entirety is not included in the
Hawail Constitution, a question still remains concerning the status of those
substantive provisions requiring the consent of Congress to any change. This

problem has not yet been officially resolved by the attorney general in any

formal ruling: 0

...The memorandum of Vernon Char dated April 4, 1960; VFLC:ru;
345:1TX-4 stated that the Attorney General was unable to reach a
conclusion regarding the procedure to be followed in amending the
basic and substantive provisions of the Hawaiian Homes Commission
Act due to the apparent conflicting provisions of the Constitution.
However, he suggested that the Legislature, if it desired some
authoritative ruling on the part of the United States, should amend
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the Act by bill and submit such bill to the United States Congress
for approval.

The question of the proper amending procedure to be used mainly
concerns the acceptability to Congress of amendment proposals made by state
legislative act, rather than by constitutional action. It appears safe to assume
that the constitutional amending procedure provided for in Article XV of the
Hawaii Constitution would prove acceptable to Congress. But whether a
constitutional amendment is proposed by the state legislature or by a
constitutional convention, in accordance with the provisions of Article XV, any
such proposed amendment would require the approval of Congress before

becoming effective.

Amendments to the Hawaiian Homes Commission Act Since 1959

The gquestion of how basic amendments to the Hawaillan Homes Commission
Act may be effected remains unsolved. No amendment has gone to Congress
since 1959. In fact, there appears to be no known procedure for congressional
approval. The Hawail state legislature has been quite conservative in its
legislation, and there are no congressional committees or administrative offices
that regularly monitor amendments to determine the need for congressional
action. Therefore, there has been no opportunity to follow the attorney
general's suggestion to submit such a proposed amendment to Congress in order
to receive some ruling on the question. The basic substantive aspects of the
Act have remained unchanged since statehood, and, in fact, since the bill was

first enacted by Congress in 1921,

In 1976, the Hawail state legislature did pass an amendment that ended
with the following provision: "This Act shall take effect upon its approval by
the Governor of the State of Hawail, and with the consent of the United
S{ates.”g The department of Hawailian home lands has found this particular act
without merit and has no plans to implement it. No word has come from
Congress as to whether or not “silence" is to be considered “consent", and thus

this particular act is unlikely to provide an opportunity te clarify procedures.
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All amendments to the Hawaiian Homes Commission Act since statehood
have been accomplished by simple state legislation. Although the alternative
method of constitutional amendment is provided for in Article XI, the state
legisiature has consistently chosen the simpler method of amendment by
legislative act. In light of the desirability to limit a constitution t¢ broad basic
principies and exclude detailed items more properly covered by statutes, it
appears wise to continue to amend the Hawaiian Homes Commission Act by state

legislative act in all possible cases.

Most of the sections of the Hawaiian Homes Commission Act amended since
statehood have been among the enumerated sections in Article XI not requiring
the approval of the United States. The other sections which have been amended
are not listed as "excepted" sections in Article XI, but have been enacted by
the state legislature as being provisions which increased the benefits of the
lessees. The practice of the legislature in such cases has been to submit the
proposed amendment to the attorney general for an opinion as to whether or not
such amendment does in fact increase the benefits of lessees and thus not

require the consent of the United Statc@:s.7

A few of the major amendments to the Hawaiian Homes Commission Act

made by the Hawaii state legislature since 1959 have:

(1) Abolished the Hawaiian Homes Commission as an agency and
created the department of Hawaiian home lands to be headed
by an executive board to be known as the Hawaiian Homes
Commissijon .8

(2) Broadened the purposes for which loans may be made and
increased the amounts of loans that can be made.?

(3) Provided for a full-time chairperson appointed by the
governor and placed all emplovees under the civil service
system with a provise that gives first preference in job
recruitment to qualified persons of Hawaiian extraction .10

(4) Provided additional income to the department of Hawaiian
home lands from state sugar leases and water licenses;
permitted the department to guarantee loans made by private
lending institutions fo homesteaders for home building;
permitted loans to beneficiaries who wish to build, purchase
or mprove homes on either Hawailsn home lands or on non-
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Hawailan home lands; and directed the state department of
education to initiate programs designed primarily to improve
educational opportunities for children of homesteaders with
funds provided by the department of Hawaiian home lands. 1l

(5) Increased the benefits to lessees by raising the ceiling on
certain loans; permitted more flexibility in the uses of the
development fund; established 2 new funds (a statewide
replacement loan fund and a Hawaiian home general home loan
fund; and provided more flexibility in interest rates.12

Not all proposed changes in the Hawaiian Homes Commission Act since 1959 have
become law. In an attempt o centralize responsibility in the department of
Hawalian home lands and rectify certain problems connected with a plural-
headed department, both houses of the legislature in 1963 passed a bill (H.B.
1352) which would have replaced the Hawaiian Homes Commission with a single
executive head. However, on the last day of the session the attorney general,
in response to a request for an opinion, reaffirmed the view expressed in a 1961

opinion. This earlier opinion sta‘te«cl:13

An amendment to the Hawaiian Homes Commission Act to provide for
the elimination of the Hawaiian Homes Commission and to substitute
therefor a single executive to manage Hawaiian Home Lands under the
Act would violate section 2 of Article X of the Constitution of the
State of Hawaii.

Section 2 of Article X of the state constituiion reads as follows:

The legislature shall vest in one or more executive boards or
commissions powers for the management of natural resources owned or
controlled by the State, and such powers of disposition thereof as
may be authorized by law; but land set aside for public use, other
than for a reserve for conservation purposes, need not be placed
under the jurisdiction of such a board or commission.

The attorney general held that section 2 of Article X would have to be
amended If a single executive were to be substituted for the Hawaiian Homes
Commission. Therefore, the governor allowed the proposed bill to die without
his signature. However, one researcher has made an Interesting comment on
the applicability of section 2, Article X, to the proposal for a single executive

head of the department of Hawallan home E&nés:m
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The first clause, taken alone, mandates the establishment of a board.
However, the closing clause excepts those situations in which the
land is set aside for public use {(other than for conservation
reserves) from the reguirement of an executive board. This closing
clause makes it possible to place state office buildings under the
jurisdiction of the Department of Accounting and General Services
and harbor facilities under the Department of Transportation. The
question remains as to whether or not this closing clause excepts the
Department of Hawaiian Home Lands as well as other agencies from the
requirements of an executive board. A close examination of both the
letter opinion and the opinion cited above does not discleose whether
or not the Attorney General considered the closing clause before
rendering his opinion. If such cleosing clause were considered, then
the reasoning why such closing clause did not apply to Hawaiian home
lands was not made apparent.

If the interpretation of section 2, Article X, suggested above is not
accepted by the attornev general of the state, it appears that any future
attempt to establish a single executive head for the department of Hawaiian home
lands will require a constitutional amendment to Article X.
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SCOPE OF CONVENTION POWER WITH REGARD
TO HAWAITAN HOME LANDS

The scope of the Constitutional Convention's power with regard to the
Hawaiian home lands is extremely breoad. It ranges from the ability to propose
amendments to statutory provisions of the Hawaiian Homes Commission Act of
1820, to the power to propose changes in the constitutional provisions of Article
X1 of the Hawaii Constitution. Any proposed change in the Hawaiian Homes
Commission Act or in the provisions of Article XI would require approval by the
voters of Hawail in accordance with the provisions of Article XV of the Constitu-
tion. Any proposal to impair the basic provisions of the Hawaiian Homes
Commission Act or to change the conditions of the compact with the United
States would require, in addition to approval by the voters, the consent of the

United States Congress.

Amendment or Repeal of the Hawaiian Homes Commission Act

Under the provisions of Article XI, the Constitutional Convention may
propose amendments to the administrative provisions of the Hawailan Homes
Commission Act or amendments which would increase the benefi{s of lessees.
Such amendments would require only ratification by the voters of Hawail in
accordance with the provisions of Article XV of the Hawail Constitution. The
Convention may also, if it desires, propose amendments to impair the basic
provisions of the Hawaiian Homes Commission Act. Such proposals would
require not only the approval of the voters of the state, but also the consent of
the United States.

In effect, the Constitutional Convention can conceivably propose any
change in the statutory provisions of the Hawailan Homes Commission Act it
desires. The vital question then is one of determining what the appropriate
function of the Convention is. Should the Convention involve itself in statutory
revision? It is generally agreed that the amendment of statutory provisions is a

function of the legislature, not of a Constitutional Convention. The role of a
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Constitutional Convention is more appropriately limited to one of determining
constitutional, rather than statutory, provisions. "A constitution is no place
for legal codes.... It should do no more than set down fundamental and

enduring first principles .1

Even though Article XI does, in effect, give the Constitutional Convention

the power to amend the statutory provisions of the Hawailan Homes Commission

Act, it may be wiser for the Convention to leave such amendment to the state

legislature and to limit itself to a review of the constitutional provisions for

Hawaiian home lands in Article XI.

Amendment or Repeal of the Provisions of Article XI

If the Constitutional Convention accepts the proposition that all
amendments to the Hawaiian Homes Commission Act can best be effected by state
legislative acticn, then the scope of the Convention's action is appropriately
limited to possible changes in the provisions of Article XI. The Convention’s
action is further restricted by the fact that these provisions were required as a
condition of Hawaii's admission into the Union and are guaranteed by a binding

compact between the United States and Hawaii. It appears that no changes in

the basic constitutional provisions can be made without the consent of the

United States.

In their simplest terms, the provisions of Article XI do nothing more than
agree to a compact with the United States guaranteeing the continuance of the
Hawaiian Homes Commission Act as a stafe law, subject to amendment or repeal
only in the manner specified by Congress in the Admission Act. This presents
a limited number of aliernatives fo the Convention. The Convention may

propose 1o

(1)  Maintain the status quo by leaving the provisions of Article
XI unchanged;

(2) Amend Article XI to include a statement of general policy to
guide the administration of the Hawaiian homes program;
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{3 Bliminate all constitutional guarantees for the Hawsailan Homes
Commission  Act, while allowing the Hawaiian Homes
Commission Act to continue as a state law; or

{(4) Eliminste the Hawaiian homes program completely.

The first alternative Hsted requires no action by the Convention. The
second alfernative requires a determination by the Convention delegates of what
the basic objectives of the Hawailian Homes Commission Act should be. The third
and fourth alternatives would be drastic steps with sericus legal implications.

They could not become effective without the final consent of the United States.

Any choice among the possible courses of action open to the Convention
must necessarily be based on some value judgment regarding the Hawailan homes
program.z if, in the judgment of the convention delegates, the Hawaiian homes
program is serving a useful and worthwhile purpose as presently constituted,
the Convention may choose to maintain the status quo. If the delegates feel that
a special program for the Hawaiian people is desirable but that the program
might be administered more effectively if there were some clear constitutional
statement of the policy to be pursued by the program, then the second
alternative may be chosen. If the delegates feel that the Hawaiian homes
program should continue in existence and yet feel that either (1} it does not
merit the special status accorded by a constitutional guarantee, or (2) the
Hawaiian Homes Commission Act should be completely within the power of the
State to amend or repeal rather than being subject to amendment or repeal only
in the manner specified by the U.S. Congress, then the third alfernative may
be chosen. Finally, if the delegates feel that the Hawailan homes program is
unfairly discriminatory or that it is not serving a useful purpose either for the
Hawalian people or for the state as a whole, then the Convention may choose o

propose the repeal of the provisions of Article XI1.
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of its effECCIVQHESS 1n accompllshlng its stated

by the Legislat

: . En adu*ui i, N0 & luat}oﬁ of the
program can be made withoutr a reading of the
various reports of the Department of Hawaiian

Home Lands bmitted to the State chiqlatuke.
See, in partvicular, 4 Geweral Plan For Husodian
e g, April, 1976,




Appendix

HAWAIAN HOMES COMMISSION ACT, 1920

tAet of July 9, 1921, ¢ 42, 42 Swar 1087

This Ac I now part of the Simic Consttution shd i subieci 0 smendment o repeal as
preseribed in Aricle KI of the Constituricn.
Bracketed section headings have been inserted and are not official.

HTLE 1 DEFINITIONS

§1. That this Act may be cited as the “Hawailan Homes Commission Act,
19720 .

§2. That when used in this Act the term “Hawailan Organic Act” means
the Act entitled “An Act 1o provide & government for the Territery of Hawail,”
approved April 30, 1900, as amended.

TITLE 2: HAWAJIAN HOMES COMMISSION

§20%, [Definitions.}] (2) That when used in this ttle:
(1} The ferm “commission” means the Hawslian Homes Commission:
23 The term “public lznd™ has the same meaning as defined in paragraph
(3} of subdivision {a) of section 73 of the Hawaitan Organic Act
{3} The term “fund” mezns the Hawsitan home loan fund;
{4}  The term “State” means the State of Hawal

€5} The term “Hawaiian home Jands” means ail lands given the status of

Hawalian home lands under the provisions of section 204 of this iy

{6) The term “tract” means any tract of Hawailan home lands lessed, us
authorized by section 207 of this title, or any portion of such tract;

{7y The terms “native Hawaiian" means any descendant of not less than
cne-half part of the blood of the races inhabiting the Hawaiian Islands previcus
w 1778

{8) The term “irrigated pastoral Jand™ means land not in the description
of the agricaltural land but which, through irnigation, is capable of casrying more
livestock the year through than first-class pasioral lend.

{b) Any term defined or described in section 347 or 351 of the Revised
Eaws of Hawaii of 1915, except a term defined in sebdivision (s} of this section,
shall, whenever used in this title, have the same meaning as given by such
definition or description. [Am Jun. 8, 1954, ¢ 321, §2, 68 Stat 263; am L 1963,
¢ 207, §5ia}]

Hion,

§202 Department officers, staff,
{a) There shail be a department of Hawanan home lands wl:nch shall be headed
by an executive board to be kriown as the Hawsaiian homes commission. The
members of the commission shall be nominated and appointed in accordance with
section 26-34, Hawaii Revised Statutes. The commission shall be composed of
eight members, as follows: three shall be residents of the city and county of
Honoluly, of whom one shall be a resident of the Third Senatorial Distric, a
second shail be a resident of the Fourth Senatorial District, and a third shai be
= resident of either the Fifth, Sixth or Seventh Senatorial District; one shall be
a resident of the county of Hawail, two shall be residents of the county of Maul
one of whom shail be a resident from the island of Molokai; one shall be g resident
of the county of Kauas; and the eighth member shall be the chairman of the
Hawsiian Homes Commission. ALl members shall have been residents of the State
&t least thres years priot 1o thely appointment and at least four of the members
shall be descendants of not iess than one-fourth part of the blood of the races
inhahiting the Hawaiian ishads previous o 1778, The members of the commis-
sion shail serve without pay, but shall receive actual sxpenses incurred by them
in the discharge of their duties as such members. The governor shall appoint the
chatrman of the coomission from among the members thereof.

The commission may delegate to the chairman such duties, powers, and
authority or so much thereof, as may be lawful or proper for the pesformance of
the functions vested in the commission. The chairman of the commission shail
serve in a full-time capacity. He shall, in such capacity, perform such duties, and
exercise such powers and suthority, or so much thereof, ag may be delegated 1©
him by the covnrmission as herein provided above.
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{5 The provisions of section 76-16, Hawail Revised Starutes, shall apply
o the positions of the first deputy and privare secretary to the chairman of the
commission. The department may hire 2 staff consisting of qualified aides in
finance and funding, planning snd development, fegal matters, agriculture and
ranching, and other individuals on 2 contractual basis not subject to chapters 76,
77, and 78, Hawait Rewsed Statuges, when the services 1o be performed will assist
in carrying cut the purposes of the Act, These positions may be funded through
sppropriations for capital improvement program projects and by the administra-
tign sccount, developmens or operating funds. No contract shall be for a period
longer than two yeass, and no individual hired under contract shail be employed
beyond & maximum of six vears. All other positions in the department shall be
subject 1 the provisions of chapters 76 and 77, Hawail Revised Statutes, and
employess having ienure, according to the empioyment praciices of the depart-
ment, immediately prior to Jure 20, 1963 and occupying positions in accordance
with the state’s position ciassifications and compensation plans shall be given
permanent appointment status under chapter 76 without 2 reduction in pay or
the loss of seniority, prior service credit, vacation of sick leave earned heretofors.
Az employee with tenure who does 150t ocoupy 3 position under chapters 76 and
77 shall be appointed to the position after it has been classified and assigned w
an appropriate saiary range by the director of personnel services and such em-
ployee shall not suffer 2 reduction in pay or loss of sendority and other oredits
eamexi heretofore.

All vacuncies and new positdons which are covered by the provisions of
chapters 76 and 77, Hawaii Revised Statates, shall be filled in accordance witk
the provisions of section 76-23 and 76-31, Hawail Revised Statutes, provided that
the provisions of these sections shall be applicable first to qualified persons of
Hawailan extraction, [Am Jul. 26, 1935, ¢ 420, §1, 49 Stat 504; May 31, 1944,
¢ 216, §1, 58 Seat 260; Jul. 1, 1952, ¢ 618, 66 Star 515; am L 1963, ¢ 207, §1; am
imp 1. 1965, ¢ 223, §§5, & am L 1977, ¢ 174, §1]

§203, {Certuin public lands designated “available lands.”] All public
lands of the description and acreage, as follows, excluding (a) all lands within any
forest reservation, (b} all cultivated sugar-cane lands, and {5} all public lands heid
under a certificate of occupation, homestead lease, right of purchase lease, or
special homestead agreement, are hereby designated, and hereinafter referred o,
as “available lands™;

{1} On the istand of Hawaii: Kamaoca-Puuco (cleven thousand acres,
more or less), in the district of Kaw; Puukapu {tweive thousand acres, more or
less), Kawathae i (ten thousand acres, mote or izss), and Pauahi (seven hundred
and fifty acres, more or lessy, i the disinict of South Kohala; Kamcku-Kapulena
(five thausand acres, more of less), Waimanu (wo hundred acres, more or less),
Nieme (seven thousand three hundred and ity zores, more or less), in the district
of Hamakua; fifty-three thousand aores 1o be selected by the department from the
lands of Fumuuals Mauka, in the district of North Hilo; Panaewa, Waiakea (iws
thousand acres, more or less), Walakea-kal, or Keaukaha (two thousand acres,
moTe or iess), and two thousand acres of agricultural lands 1o be selecied by the
department from the jands of Pihonua, in the district of South Hilo: and twe
thousand scres to be selecied by the department from the lands of Kache-Makua,
in the district of Pung; land at Keaukaha, Hawai, more particularly described
as folows:

PARCEL

Now set aside as Keaukahs Beach Park by Executive Order Numbered 421,
and being & portion of the Government land at Watakes, South Hilo, Hawait

Beginning at the southeast corner of this parcel of jand, on the north side
of Kalsnianacle Road, the coordinates of said pownt of beginning referred 1w
Grovernment survey triangulation station “Halat™ being five thousand six hun-
dred and eighty-one and iwejve one-hundredils feet north and seventeen thou-
sand nine hundred and thirty-three and fifteen one-hundredihs feet cast, asshown
o Government Survey Regstered Map Numbered 2704, and running by true
azimuths.



1. Sixty-one degrees fifty-cight minutes one thousand three hundred and
fifty-one and seventy-three one-hundredths feet along the north side of Kalania-
nacte Road (fifty feet wide);

2. One hundred and fifty-one degrees fifty-cight minutes eight hundred
and forty feer along United States milifary reservation for river and harbor
imiprovements {Executive Order Mumbered [76);

Thence along the seashore at kigh-water mark, the direct azimuths and
distances DeTween points at seashore bedag:

3. Two hundred and ¢ighty-two degrees no minutes four bundred and
sixty-eight and fifty one-hundredths feet;

4, Three hundred and thirresn degrees twenty minuges four hundred and
forty-one feer;

5. Two hundred and sixty degrees twenty minutes one hundred and forty
feet;

& Two hundred and forty-two degrees iwenty minules rtwo hundred and
fifty feet;

7. One hundred and eighty-eight degrees forty minutes sizty feet;

8. Two hundred and seventy-two degrees twenty minuies one hundred
and seventy feet;

9.  Two hundred and five degrees no minutes sixty fect;

10. Ope hundred and ten degrees twenty minutes two hundred and
(wenty feet;

11, Ninety degrees fifty minutes cighty feet;

12.  One hundred and sixty-two degrees ac minutes one hundred and
seventy feet;

13, Two hundred and fifty degrees thirty minutes four hundred and therty
feet;

14. Three hundred and thirty-one degrees fifty-eight minutes three hun-
dred and eighty feet along parcel I of Government fand (o the point of beginaing
and containing an area of cleven and twenty one-hundredths acres, more or less.

PARCEL 1

Being 2 portion of the Government land of Waiakea, South Hilo, Hawaii,
and located on the norih side of Kalamunaoie Road and adjoining parcel L
nereinbefore described.

Beginning at the south commer of this parcel of land, on the north side of
Kalanianaole Road, the coordinates of said point of beginning referred to Gov-
emnment survey triangulation station “Halal,”" being five thousand six hundred
and eighty-one and twelve one-hundredths feet north and seven thousand nine
hundred and thirty-three and fifteen one-hundredths feet east and running by true
azimuths

1. One hundred and fifiy-cne degrees fifty-six minutes three hundred
and eighty feet along the ecast boundary of parcel §;

2. _Two hundred and twenty-nine degrees forty-five minutes thirty se-
conds one hundred and pinety-one and one one-hundredths feer

3. One hundred and ninety-eight degrees no minutes two hundred and
thirty feet o a one-and-one-half inch pipe set in concrete:

4,  Three hundred and seven degrees thirty-eight minutes {ive hundred
and sizty-two and (wenty-one ong-hundredihs feet 1o 1 one-and-one-haif inch
pipe set in concrete:

5, Twenty-eight degrees no minutes one hundred and twanty-one and
thirty-seven one-hundredths feet to the north side of Kalaniansole Road;

& Sixty-one degrees fifty-cight minutes four hundred and cighty-three
and twenty-two one-hundredthis feet along the north side of Kalanianaole Road
to the point of beginning and containing an area of five and twenty-six one-
hundredths acres, more or less.

(2} On the island of Mauvi:* Kahikinui {twenty-five thousand acres, more
or fess) in the district of Kahikinui, and the public lands {six thousand acres, more
or less) in the distnict of Kula;

{3} ©On the island of Molokai: Palaay (eleven theusand four hundred
acres, more or less), Kapaakea (two thousand acres, more or lessy, Kalamaula (six
thousand scres, more of less), Hoolehua {three thousand five hundred acres, more
or less), Kamiloloa I and I (three thousand six hundred acres, more or less), and
Makakupata {two thousand two hundred acres, more or less} and Kalaupapa (fve
thousand acres, moTe oF iessh

(43 O the istang of Cahw: Nanakuli (three thousand acres, more or less),
and Luaiualel {two thousand acres, more or less), in the District of Walanae; and
Watmanale (four thousand acres, more or less), in the District of Koolaupoke,
excepting therefrom the military reservation and the beach lands: and these
certain porticns of the lands of Auwwiolimy, Kewalo, and Kalawahine described
by metes and bounds as follows, to-wil
‘m o st paragraph of this section by added by Act of June 3 1948, o 384, refervmg 10
svailable fands at Waguke, Maus

119

{I+ Portion of the Government land a1 Auwsiohmu, Pynchbow! HIE,
Honoiuln, Oahu, deseribed as follows:

Beginning &t 8 pipe at the southeast corner of this tract of fand, on the
boundary between the lands of Kewalo and Auwaiolimu, the coordinates of said
point of beginning referred to Government Survey triangulation station “Punch-
bowl,” being one thousand ane hundred aad thirty-five and aine-tenths feet north
and two thousand five hundred and fifty-seven and eight-tenths feet east as shown
ot Government Survey Registered Map Numbered 2692, and running by true
azimuihs:

i.  Ome hundred and sixty-ihree degrees thirty-one minutes two hundred
and thirty-eight and eight-tenths feer along the east side of Punchbowi-Makiki
Road;

2. Ninety-four degrees eight minutes one hundred and (wenty-four and
nine-teaths feet across Tantalus Drive and along the esst side of Puuowaina
Drive;

3. One hundred and thirty-one degrees thirtesn minutes rwo hundred
and thirty-two and five-tenths feet along 2 twenty-five foot roadway;

4. One hundred and thirty-nine degrees Afty-five minutes vwenty and
five-tenths feet along same;

3. One hundred and sixty-eight degrees seventeen minutes two hundred
and fifty-seven and eight-tenths feet along Government land {old quarry lotk

&, One hundred and fifty-six degrees thirty minutes three hundred and
thirty-three feet along same 1o & pipe;

7. Thence following the old Auwxiclimu stone wall along L.C. Award
Numbered 3145, to Laenui, grant 3147 (lot 8§ t¢ CW. Booth), L.C. Award
Numbered 1375, to Kapule, and L.C. Award Numbered 1355, to Kekuanoni, the
direct azimuth and distance being two hundred and forty-nine degrees forty-one
minutes one thousand three hundred and three and five-tenths fees:

3. Three hundred and twenty-one degress, twelve minutes, six hundred
and ninety-three foet along che remainder of the land of Auwaiolimuy;

$.  Fiftv-one degrees, twelve minutes, one thousand and four hundred
feet along the fand of Kewalo 1o the point of beginning, containing an area of
twenty-seven acres, excepting and reserving therefrom Tantalus Drive and
Auwaiclimu Street crossing this Jand.

(I Portion of the land of Kewals, Punchbowl Hill, Honoluly, Oahy,
being part of the lands set aside for the use of the Hawaii Experiment Station of
the United States Department of Agriculture by proclamation of the Acting
Governor of Hawaii, dated June 10, 1901, and described as follows:

Beginning at the northeast corner of this lot, at a place called “Puy Ea”" on
the boundary between the lands of Kewalo and Auwaiolimu, the coordinates of
said point of beginning referred to Government survey trianguiation station
“Puachbowl,” being three thousand two hundred and fifty-five and six-tenths feet
north and five thousand two hundred and forty-four and seven-tenths feet east,
as shown on CGovernment Survey Registered Map Numbered 2692 of the State
of Hawaii, and running by true azimuths:

i, Three hundred and fifty-four degrees thirty mistutes nine hundred and
thirty feet along the remainder of the land of Kewalo, 1o the middie of the stream
whichk divides the lands of Kewalo and Kalawahine;

2. Thence down the middie of said streamn alang the land of Kalawaline,
the dires: azimuth and distance being forty-smne degrees sixteen minutes ome
theusand five hundred and twelve and five-tenths feel;

3. One hundred and forty-one degrees tweive minutes eight hundred and
sixty feet along the remainder of the land of Kewalo;

4, Twoe hundred and chirty-one degrees twelve minutes five hundred and
fifty-two and six-tenths feer along the land of Auwaiolime to “PUU IOLE™;

5. Thence stil! along the said land of Auwalolimu following the top of
the ridge 1o the point of beginning, the direct azimuth and distance being two
hupdred and thinty-fwo degrees rwenty-six munutes one thousand four hundred
and seventy feet and containing an area of thirty acres; excepting and reserving
therefrom Tantalus Drive crossing this land;

[(HI}  Repealed. Act of Jul 9, 1952, ¢ 614, §1, 66 Stat 511}

(I¥V}  Portion of the Hawaii Expenment Station under the control of the
United States Department of Agriculture, situated on the northeast side of
Auwsiclimu Street,

KEWALO-UKA, HONOLULY, CARU

Being a portion of the land of Kewalo-uka conveyed by the Territory of
Hawail 1o the United States of America by proclamations of the Acting Governor
of Hawait, Henry $. Cooper, dated June 10, 1901, and Augast 16, 1901, and =
partion of the nired States Navy Hospital reservation described in Presidential
Executive Order Numbered 1181, dated March 15, 1910,



Beginning at the west corner of this parcel of land, on the Auwaiclimu-
Kewalo-uka bouncary and on the northeast side of Auwaiolimmu Street, the coor-
dinates of said point of beginmng referred to Government survey trianguiation
stationt “Punchbowl,” being one thousand two hundred and thirty and fifty-eight
one-hundredths feet north and rwo thousand six hundred and seventy-five and
six one-hundredihs feet east as shown on Government Survey Registered Map
Numbered 2982 and running by azimuths measured clockwise from true soush:

1. Two hundred and thirty-one degrees twelve minutes one thousand
twe hundred and forty-eight and 1wenty-six one-hundredihs feet along the land
of Auwaiclintug

2. Three hundred and twenty-one degrees tweive minutes eight hundred
and siaty feet along Hawailan home land as described in Presidential Executive
Crder Numbered 5561;

3. Thence down along the middie of stream in ali fts furns and windings
slong the land of Kalawahine to the north corner of Rovsevelt Higk School lot,
the direct azimuth and distance being thirty-three degrees forty-eight minutes
forty seconds one thousand one hundred and twelve and twenty one-hundredths
feet;

Thence still down along the middie of stream for the next seven courses
ajong the Roosevelt High School premises, the direct ammuth and distances
between points in middle of said stream being:

4. Twenty-three degrees forty minutes twenty-eight and ninety one-bun-
dredths feet;

5. Eight degrees no minutes one hundred and fifteen feet;

6. Three hundred and thirty-seven degress fifty minutes forty-sight feet;
7. Two degrees thirnty minutes sixty feet;

8. Forty-nine degrees forty minutes fifty-two feet;

9. Forty-six degrees six minutes ninety and seventy one-hundredths feet;

10, Ninety-two degrees forty-three minutes ninery-five and sixty one-
hundredths feet; thence

t1.  Eighty-three degrees thirty-eight minutes seventy-one and sixty-three
one-frundredihs feet along state land to the northeast side of Auwsaiolimu Street;

{2, Thence on a curve o the left with a radius of cne thousand one
nundred and seventy-six and twenty-cight one-hundredihs feet along the
northeast side of Auwaiolimu Street slong land described in Presidential Execu-
tve Order Numbered 1181, dated March 25, 1910, the direct azimuth and
distance being one hundred and seventy-two degrees twenty-nine minutes thirty-
five seconds one hundred and sixty-four and thirty-nine one-hundredths feet;

13 Thence continuing on a curve to the left with a radius of one thousand
one fundred and seventy-six and twenty-cight one-hundredths feet along the
rortheast side of Auwalobmu Street, the direct azimuth and distance being one
hundred and sixty degrees fifty minutes forty-eight seconds three hundred and
twelve and seventy-five one-hundredths feet;

14, Two hundred and twenty-four degress fifty-three minutes six hundred
and seventy and sixty-five one-hundredths feer along the Quarry Regservation
{State of Hawail, owner):

5. One hundred and ten degrees iz minutes two hundred and thirty-nine
and twenty one-hundredths feet slong same;

i6. Ninety-two degrees five minutes two hundred and two and twenty
one-hundredihs feet along same;

17, Fifty-three degrees rwenty minutes three hundred zod forgy and
thirty-four one-hundredths feet along same;

18, One hundred and forty-two degress thirty minutes four hundred and
twenty-four and sixty-cight one-hundredihs feet along the northeast side of
Auwaigiimu Street 1o the point of beginning and containing an area of twenty-
seven and ninety one-hundredihs acres; excepting and reserving therefrom that
certain area included in Tantalus Drive, crossing this land.

(¥} Portion of Kewalo-uka Quarry Reservation. Situate on the northeast
side of Auwaiolimu Street.

KEWALC-UKA, HONQLULY, QAHU

Being iand reserved by the State of Hawaii within the Hawait Experiment
Statson under the control of the United States Department of Agriculture, as
described in proclamations of the Acting Governor of Hawail, Henry E. Cooper,
dated Tune 140, (901

Beginning at the northwest corner of this parcel of land and on the northesst
side of Auwaiolimu Stresy, the coordinates of said point of beginning referred to
Covernment survey wriangalaron station “Punchbowl.” heing eight hundred and
nimery-three and sixry-six ome-hundredihs feet norih and vwo thousand nine
fondred and thivry-thres and Afty-nine one-hundredths feer enst as shown on
Government Survey Registered Map Numbered 2985 and running by azimuths
measured clockwise from true south:

1. Two hundred and thirty-three degrees twenty minutes three hundred
and forty and thirny-four one-hundredihs feet along the Hawail Experimen:
Station under the contref of the Ussted States Department of Agriculture;

i, Two bhundred and seventy-two degrees five minutes two hundred and
two and twenty one-hundredths feet along same;

3. Two hundred and ninety degrees six misiutes two hundred and thirty-
nine and twenty one-hundredihs feet along same;

4. Forty-four degrees fifty-three minutes six hundred and seventy and
sixty-five one-hundredths feet along same to the northeast side of Auwaiolimu
Street;

5. Thence on a curve w the left with a radivs of one thousand one
hundred and seventy-six and (wenty-eight onc-hundredths feet along the
northeast side of Auwaichmu Street, the direct azimuth and distance being one
hundred and forty-seven degrees fifty-one minuies thirteen seconds 1wo hundred
andd nineteen and fifty one-hundredths feet;

6. Ome hundred and forty-two degrees thirty minutes one hundred and
shirty-four and fifty-five cne-hundredths feet along the northeast side of Auwai-
alirnu Street;

7. Two hundred and thirty-two degrees thirty minutes twenty feet along
same;

8. One hundred and forty-two degrees thirty minutes seventy-one and
fifty-seven one-hundredths feet along same io the point of beginning and contain-
ing an ayea of four and six hundred and forty-six one-thousandths acres.

(VI) Being a portion of government land of Auwaiolimu, situated o the
northeast side of Hawatian home land of Auwaiclimu and adfacent to the land
of Kewalo-uka at Pauca Valley, Honoluly, Oahu, State of Hawaii. Beginning at
a pipe in conerste at the south corner of this parcel of land, being also the east
comer of Hawaiizn home land, the coordinates of said point of beginning referred
1o Government Survey Trizngelation Station “Punchbowl,” betng two thousand
wwelve and seventy-five one-hundredths feet south and thiee thousand six hun-
dred forty-seven and eighiy-seven one-hundredihs feer east, and thence running
by azimuths measured clockwise from true south:

1. One hundred and forty-one degrees twelve minutes six hundred and
ninety-three feet along Hawalian home Jand;

2. Thence zlong middie of stone wall along L.C.Aw. 1356 to Kekuanoni,
Grant 5147, Apana | to C.W Booth, L.C.Aw. 1351 to Kamakainau, L.C.Aw,
1602 o Kahawai, Grant 4197 to Kesuloa, L.C.Aw. 5235 to Kaapuiki and Grant
2387 1o Haalelea;

3. Two hundred and ninety-five degrees thirty minutes three hondred
and twenty feet along the remainder of government land of Auwaiclimu;

4. Twenty-four degrees sixteen minutes thirty seconds one thousand five
Aungired seventy-nine and thirty-six one-hundredths feet along the remainder of
government land of Auwaiclimy;

5. Thence along middle of ridge siong the land of Kewalo-uka 1o a point
called “Puu Jole” {pipe in concrete monument), the direct azimuth and distance
being fifty-six degrees no minutes eight hundred and thirty fesy;

6. Fifty-two degrees tweive minutes five hundred fifty-two and sixty
one-hundredths feet atong the land of Kewalo-uka to the point of beginning and
containing an area of thirty-three and eighty-eight one-hundredihs acres, more
or less.

{¥il} Bemg portions of government lands of Kewalo-ukz and Kalawahine
situated on the east side of Tantalus Drive st Pauca Vailey, Honolulu, Oahu,
State of Hawail. Beginning at the west corner of this parcel of land, the true
azimuth and distance to a point called “Puu Ea” {pipe in concrete monument}
being one handred and seventy-four degrees thirty minutes four hundred cue and
ninety-nine ote-hundredihs feet, the coordinates of said point of beginning re-
ferred to Government Survey Triangulation Station “Punchbowl™ being two
thousand eight hundred ffty-five and ten one-hundredths feet north and five
thousand two hundred eighty-two and twenty-five ope-hundredths feet east zad
thence running by azimuths measured clockwise from true south:

L. Two hundred and forty-eight degrees mineteen minutes forty seconds
eight hundred ffty and fifty-four one-hundredths feet along the fand of Kewalo-
uka;

i Sixteen degrees thirty minutes five hundred feet along the land of
Kewalo-uka, along the land of Kalawahine;

3. Twenty-five degrees no minutes five hundred feet along the land of
Kalawahine;

4. Thirty-five degrees no minules thres hundred and twenty feet along
the land of Kalawahine;

3. Fifty degress forty-six minutes ninety-six and seventy one-hundredihs
feet along Makiki Forest Ridge lots;

6. Seventy-three degrees twenty minuies iwe hundred ffty-five and
mnety one-hundredths feet along Makild Forest Ridge lots;

7. Eighty-six degrees thirty-two minutes one husdred sixty-three and
forty ane-hundredths feet along Makiki Forsst Ridge lotg;

8. Thenoe along the svuth side of Tantalus Drive on a curve 1o the right
with a radius of two hundred and seventy feer, the direct azimuth and distance
being two hundred and tweniy-one degrees twelve minutes ninetesn seconds
ninety-eight and thirty-six one-hundredths feet;

9. Two bundred and thirty-one degrees forty-two minutes one hundred
ninety-three and thirty-five one-hundredths feet along the south side of Tamialus
Drive;



16, Still alorg Tantalus Drive on a curve 1o the left with a radius of one
bundred eighty and seventy-cight one-hundredths feet, the direct azimuth and
distance being one hundred and eighty-one degrees forty-five minutes fifty-five
seconds two hundred seventy-six and seventy-two one-hundredths feet;

1. Two hundred and forty-two degrees fifteen minutes sixty-two and
thirty-twe one-hundredths feet ziong the land of Kewalo-uka;

i2.  One hundred and seveniy-four degrees thirty minutes fve hundred
twenty-eight and one one-hundredths feet slong the land of Kewalo-vka to the
point of beginning and containing an area of five hundred and seventy-four
thousand seven hundred and thirty square feet or thirteen and one hundred
ninety-four one-thousandths acres,

{5}  On the island of Kavai:* Upper land of Waimes, above the cultivated
sugas cane lands, in the district of Waimea {fifteen thousand scres, more or less)
and Moloaa (swe thousand five hundred acres, more or jess), and Amahola and
Kamalomalo (five thousand acres, more or less),

Wailuks, Maui: That parcel of government land, situate in the Disticr of
Wailuku, Island and County of Maui, comprising twelve and four huadred and
fifty-five one-thousandths acres of the ILT OF KOU and being a portion of the
land covered by General Lease Numbered 2286 to Wailuku Sugar Company,
Limited, notwithstanding the fact that said parce! is cultivated segar cane land,
subject, however, 10 the terms of said lease.

Cultivared Sugar Cane Lands: That paveet of Anahola, Island of Kaua,
comprising four hundred and one and four bundred and twenty-three one-thou-
sandths acres, hereinafter described and being portion of the land covered by
general lease numbered 2724 to the Lihue Plantation Company, Limited, not-
withstanding the fact that said parcel is cultiveted sugar cane land, subject
however, to the terms of said lease, said parcel being more particalarly described
as follows:

Being a portion of land described in general lease numbered 2724 1o the
Lihue Plantation Company situate in the disirict of Anahola. Kauat, State of
Hawaii, beginning ai the novihwest corner of this parcel of fand, the coordinates
of which referred tc governmeni triangulation station south base are three thou-
sand and forty-nine and sixty-iwo one-hundredths feet soath, one thousand nine
hundred and thirty-two and twenty-five one-hundredths feet west, and running
thenoce by azimuths measured clockwise from true south two hundred and eighiy-
four degrees thisty minutes ™wo hundred and §ifty feet, thence on the arc of
circular curve to the left, with 2 radius of eight hundred and ninety feet and a
ceniral angle of thirty-five degrees fifteen minutes, the direct azimuth and dis-
tanee being two hundred and sixty-six degrees Sfty-1wo munutes thirty seconds
five hundred and thirty-cight and ninery-sin one-hundredths feet, thence two
hundred and forty-nine degrees fifteen minules one thousand aight hundred and
nine and rwenty-five one-hundredihs feet, thence two hundred and twenty-four
degrees fifteen minutes three thousand fifty-six feer, thence one hundred and
thirty-four degrees fifteen minutes two hundred and seven feer, to the seashore
at Anahola Bay, thence along the seashore arcund Kahala Point, the direct
azimuth and distance being two hundred and thirty-seven degrees six minuies
seven seconds one thousand and sixty and fourteen one-hundredths feet, thence
along the seashore, the direct azimuth and distance being three hundred and
thirty-two degrees no minutes one thousand eight hundred and rwenty-seven feet,
thence along the sesshore, the direct azimwih and distance being three bundred
and fifty-five degrees no minutes one thousand eight hundred and twenty-seven
feet, thence eighty-seven degrees twenty minules seven hurdred and forly feer
thence fifty-nine degrees no minutes two thousand seven hundred and fifteen feet,
thence sixty-nine degress fficen minutes one thousand sight hundred and sighty-
seven and thirty-six one-hundredihs feet, thence on the arc of a circular curve to
the right with a radius of three thousand and twelve feet, and 4 central angle of
thirty-five degrees fifteen muinures the divect azimuth and distanse baing cighty-
six degrees fifty-two minuzes thirty seconds one thousand eight huadred and
twenty-three and ninery-eight one-hundredths feet, thence one hundred and four
degrees thirty minutes two hundred and fifty feer, thence one hundred and
ninety-four degrees thirty minutes one thousand and thirty-ome feet, thence on
the are of & circular curve to the feft with a radius of s1x hundred and seven and
ainety-five cne-hundredths feet and 4 central angle of fifty-three degrees three
minutes thirty secomds the direct azimush and distonce being seventy-seven de-
grees fifty-cight minutes fifteen seconds five hundred and forty-three and nine
cne-humdredths feet to the government road, thence two hundred and slerty-one
degrees (wenty-six minutes thirty seconds one lundred and thirteen and sixty-ome
one-hundredths fest along the government road, thence along the government
road on the arc of & ofrsular curve 1o the loft wuth 3 radius of four hundred and
sevesity-seven feet and a central angle of forty-four degrees twenty-six minures
thirty seconds, che dizect azimuth and distance being two hundred and nine
degress thirteen minutes ffteen seconds three hundred and sixty and seventy-
sight one-hundredths feet, thenee one hundred and eighty-seven degrees no mi-
nutes one hundred and sixty-nine and fifty-four one-hundredths feet along the
government road, thence on the arc of a circular curve o the left with & radiug
of three hundred and fifty-one and «ight one-hundredtis feet and a central angle
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of eighty-two degrees thirty minutes the direct azfmuth and distance being three
hundred and twenty-five degrees forty-five minutes four hundred and sixty-two
and ninety-seven one-hundredths feet, thence one hundred and ninety-four de-
grees thirty minutes five hundred and seventy-nine feet, thence one hundred and
four degrees thirty minutes three hundred feer, thence one huadred and ninety-
four degrees thirty minutes twe hundred feet, thence two hundred eighty-four
degrees thirty minutes three hundred feet, thence one hundred and ninery-four
degrees thirty minutes two hundred and ffty-two feet to the point of beginning
containing an area of four hundred and one and four hundred and twenty-three
cne-thousandths acres more or less. [Am May 16, 1934, ¢ 250, §1. 48 Star 7773,
Auag. 29, 1935, ¢ 810, §1, 49 Stat 966; Jul. 10, 1937, ¢ 482, 50 Stat 497 Nov. 28,
1941, ¢ 544, §1, 35 Seat T82; May 31, 1944, c 216, §2. 53 Stat 260: Jun, 3, 1948,
cc 384, 39762 Stat 293, 303: Jui. 9, 1952, ¢ 514, §§1, 2, 66 Stat $11; am L 1963,
e 207, §§2, 51

§204. Control by department of “availsble lands™; return to board of land
and aatural resources, when, Upon the passage of this Act, ali available lands
shall immediately assume the status of Hawaiian home lands and be under the
control of the depariment 1o be ased and disposed of i accordance with the
provisions of this title, except that:

{1} Incase any available izad is under lease by the Territory of Hawail,
by virtue of section 73 of the Hawatian Organic Ast, at the time of the passage
of this Act, such land shall not assume the status of Hawailzn home lands antl
the lease expires or the board of land and natural rescurces withdraws the lands

Tom the operation of the lease, If the land is covered by s lease contalning a
withdrawal clause, as provided in subdivision {d) of section 73 of the Hawaiian
Organic Act, the board of land and naturai resources shall withdraw such lands
from the operation of the lease whenever the department, with the approval of
the Secretary of the Intericr, gives notice to it that the department 15 of the
opimon that the lands are required by it for the purposes of this utle; and such
withdrawal shall be held 16 be for 2 public purpose within the mezning of that
term as used in subdivision (d) of section 73 of the Hawalian Organic Acy

{2} Any availabie land, including lands selected by the department out of
4 larger area, as provided by this Act, as may not be immediately needed for the
purposes of this Act, may be returned 0 the board of land and nawral resources
and may be leased by It as provided m chapter 171, Hawai Revised Statutes, or
may be retained for management by the department.

Any lease by the board of land and natural resources of Hawaiian home
lands hereafter entered into shall contain & withdrawal clause, and the lands so
leased shall be withdrawn by the board of iand and natural resources, for the
purpose of tiis Act. apon the department giving af its option, no! less than one
ror miore than five years’ notice of such wihdrawsh provided, that the minimum
withdrawal-notice period shall be specifically stated in such lfease.

in the management of any retained available lands not required for leasing
under section 207{ak the department may dispose of such lanes io the puble,
mehuding native Hawatians, on the same terms, conditions, restrictions and uses
applicable 0 the disposition of public lands as provided in chaprer 171; provided,
that the department may not seil or dispose of such lands in fee simple sxeept
as aunshorized under section 205 of this At

(3} The department shall nof lease, use, nor dispose of more than twenty
thousand (20,0003 acres of the wrea of Hawatian home lands, for seitleman by
native Hawailans, 5 any calendar five-year period.

{4} The depsriment may, with the approval o
Secretary of the Interior, in order 10 consclidate {19 & gs or 10 beter effectuan
the purposes of this Act, exchange the thile 1o available lands for land, publ
owaed, of an equal value. All land so scquired by the department shail ass
the status of available lunds as though the same were origmally designated as ¢
under section 203 hereof, and all lands so conveved by the department shall
assume the status of the land for which it was exchanged. The mitations imposed
by section 73 (1} of the Hawailan Organic Act and the land laws of Hawaii a5 10
the area and value of land that may be conveyad by way of exchangs shall not
apply w0 exchanges made pursuant hereto. No such exchange shall be made
without the approvel of (wo-thirds of the membars of the board of land and
natural resources, [Am Mar. 27, 1928, ¢ 142, 1, 45 Star 246 Jul 10
S0 Star S03 Feho 30, 1954, 0 10, 1B, 19354, ¢
262 am L1963, ¢ 207, 882, Hbnoam L 1965, ¢ 271, §ham L

f the governor and the

§208. [Sale or lease, limitations on] Avalabie lands shall be sold of
teused only (1) in the manner and for the purposes sex cut in thiz utle, ar 123 as
iRy b necessary (o compiele any valid agreement of sale or lease i ofect at the
urne of the passage of this Act; except that such Ymitetions sha apply v
unselected portions of lands from which the department has made # selection and
given novice thereod, o falled s¢ 16 select and give aotice within the tioe Hmit,
s provided in paragraph (3 of secuon 204 of this ttle®

8206, [Other officers not to control Hawalizn home lands; exceprion. ]

The powers and duties of the governor and the board of land 2nd maturzl




resourees, in respect to lands of the State, shall not extend t Iands having the
status of Hawailan home lands, except as speaifically provided in this title. {Am
L 1983, ¢ 207, §3a) by

8307 {Lesses to Hawailans, Heenses.] ‘a) The depariment s suthorzed
to lease to narive Hawailans the right to the use and occupancy of a tract or tracts
of Hawaiian home lands within the fnilowing acreage limits per each lesses: {1}
net less than one nor more than forty acres of agricultural lands; or (2} aot less
than one hundred nor more than five hundred acres of first-class pastoral fands;
ar {33 aot less then twe hundred and fifty nor more than one thousand acres of
second-class pastorad lands; or £4) 20t less than forty nor more than one hundred
acres of irrigated pastoral lands: (5} not more than one acre of any class of land
1o be used as 2 residence lou provided, however, that, in the case of any existing
iease of a farm [ot in the Kalunianzole Sertlement on Molokal, a residence lat may
exceed one acre bul shall not excesd four acres in area, the location of such area
o be selected by the lessee concerned: provided further, that a lease granted o
any lessee may include two detached farm lots located ont the same land znd
within 2 reasonable distance of cach other, one of which, 1o be designated by the
department, shall be cecupied by the lessee as his home, the gross acreage of botk
Iots not to excced the maximum acreage of an agricultural or pastoral lot, as the
case may be, 88 provided o this sectiom. ¥

by The dde to lands s feased shall remain in the {State], Applications
for tracts shail be made to and granted by the depariment, under such regulations,
not in conflict with any provisions of this title, as the department may prescribe.
The department shall, whenever tracts are available, enzer into such 2 Jease with
any applicant who, in the opinion of the department, is qualified to perform the
conditions of such lease.

e} (1} The department is authorized 1o grant licenses for terms of not to
exceed twenty-one years in each case, to public utility compantes or corporations
as easements for railroads, telephone lines, electsic power and light lines, gas
mains, and the ke The department is alse authorized to grant licenses for Iots
within & district in which fands are fzased under the provisions of this section,
o~

(A7 churches, hospitals, public sehools, post offices, and other improve-
ments for publie purposes;

(B) theaters, garages, service stations, markets, stores, and cther mercan-
tile establishments (all of which shalf be owned by lessees of the department or
by organizations formed and controtled by said lessees).

(23 The department is also authorized, with the approval of the governor,
i graat heenses to the United States for terms not 1o excesd five years, for
reservations, roads, and other rights-of-way, water storage and distribution facili-
ties, and practice larget ranges: provided, that any such fivense may be extended
from time to vime by the depariment, with the approval of the governor, for
additional terms of three years: provided further, that any such license shafi not
restrics the areas required by the depariment in carrying on its duties, nor inter-
fere in any way with the department’s operation on mamenance activitiss. [Am
Feb. 3, 1923, ¢ 56, §1, 42 St 1222; May 16, 1934, ¢ 290, 32, 48 Stat 779 Jul.
10, 1937, ¢ 48Z, 50 Stat 504; May 31, 1944, ¢ 216, §§3, 4, 58 Stat 264; Jun. 14,
1948, ¢ 464, §§1, 2, 62 Stat 390; Jun. 18, 1934, ¢ 321, §1, 88 Stat 263; Agg 23,
1958, Pub L 83-733, 72 Stat 822; am L 1963, ¢ 207, §11

§208. Conditions of leases, Each lease made under the authority granted
the depariment by the provisions of section 207 of this title. and the trect in
respect to which the lease is made, shall be deemed subject to the following
conditions, whether o not stipulated in ihe leases

(1} The original lesses shail be & native Hawailan, not less than {wenty-
one years of age. In case 1wo lessees either original of In succession marry, they
shall choose the lease 1o be retained, and the remaining lease shail be transferred
of cancelled in 2ecordance with the provisions of succeeding sections.

€2} The lessee shall pay a rental of one dollar a year for the tract and the
lease shail be for 2 term of ninety-nine years.
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(3} The lessee shall occupy and commence (¢ use or cultivate the tract
as his home or farm within one vear after the lease is made The lessee of
agricultural jands shall plant and maindain not less than Tve, on, fifteen and
twenty trees per acre of land leased and the lessee of pastoral lands shall plang
and mainzain not less than two, three, four, and fve trees per acre of land leased
during the first, second, third and fourth years, respecsively, after the date of
lease. Such trees shall be of types approved by the department and ar locations
specified by the department’s agent. Such planting and maintenance shall be by
or under the immediate control and direction of the lessee. Such trees shall be
farnished by the depariment free of charge.

{4y The lessee shall thereafter, for at ieast such part of esch vear as the
deparment shall by regulation prescobe, so occupy and use or cultivate the trace
on his own behalf.

(3)  The lessee shall not in any manser ransfer to, or mortgage, pladge,
or otherwise hold for the benefit of, any other person or group of persons or
orgamzazions of any kind, except & native Hawatian or Hawaiians, and then only
upon the approval of the department, or agree so t¢ rransfer, mortgage, pledge,
ot atherwise hold, his interest i the tract. Such interest shall aot, except in
pursuancs of such a transfer, mortgage, or pledge to or holding for or agreement
with a natve Hawaitan or Hawallans approved of by the department, or for any
indebtedness due the department or for 1axes. or for any other indebtedness the
payment of which has been assured by the department, including loans from
governmental agencies where such joans have been approved by the department,
be subject to zttachment, levy, or sale upon court process. The lessee shall not
sublet his interest in the tract or improvemenss thereon,

{6)  Fhe lessee shall pay all taxes assessed upon ithe tract and improve-
ments thereon. The department may in its discretion pay such taxes and have s
iien therefor as provided by section 216 of this act.

(7} The lessee shall perform such other conditions, not in conflict with
any provision of this title, as the department may stipulate in the lease: provided,
however, that an original lessoe shall be exempt from all taxes for the first seven
vears from date of jease.

(8y The department may assure the repayment of loans made by govern-
mental sgencies or by privare lending institutions, defined as banks. building or
savings and loan assgciations, frustees, guardians, (rust companies, insufance
cortpanties, fiducianies, and all other persons or organizations having moneys to
nvest. to lessees when such loans have been approved by the department, up to
the limits prescribed in section 215; provided that the lessee has no indebiedness
due the department and the department shali not make any loans to the lessee
white such assured loans are outstanding; provided further that upon receipt of
notice of defaelt in the payment of sich assured loans, the department may, Upon
failure of the lessee to cure the default within 60 days, cancel the lease and
thereupon use 1S best efforts to redispose of the tract to a quajified and responsi-
ble natuve Hawatian or Hawailans as a new lessee who will assume the obligation
of the ourstanding debt thereby assured, 2nd make payments to the governmental
agency or the private lending institution from avaiiabie funds either for the
monthly payments as they become due and payabile or for the amount of the debi.
Inno event shail the aggregate amount assured by the department sxceed $8,000,-
000, [Am Jul. 16, 1937, ¢ 482, 50 Stat 504; Nov. 26, 1541, ¢ 544, §2, 55 Stat 783
Aug. 21, 1558, Pub [ 85-710, 72 Stat 706; am L 1963, ¢ 207, 32; am L 1967, ¢
146, 881, L am L 1973, ¢ 66, §l:am L 1974, ¢ 175, §§}

$269, [Successors to fessees.] (1) Upon the death of the lessee, his inter-
est in the tract or iracts and the improvements thercon, including growing crops
(either on the tract or in any coffective contract or program to which the lessee
W party by virtag of his Interest 1 the ract or tractsy, shatl vest in the relatives
of the decedent as provided in this paragraph. From the following relatives of the
lessee, husband and wife, chiidren, widows or widowers of the children, grand-
children, brothers and sisters, widows or widowers of the brothers and sisters, or
nieces and nephews,~the lessee shall designate the person or persons o whom he
directs his interest in the tract of tracts [0 vest upon his death. Such person or
persons must be qualified to be a lessee of Hawaitan home lands: provided, that
Huawalian blood requirements shall not apply to the descendants of thioss who are
not native Hawaiians but who were entitied to the leased lands under the provi-
sions of section 3 of the Act of May 16, 1934 (48 Szar. 777, 779% as amended;
provided, further, that such person or persons aged not be Tweniy-one years of
age. Such designation must be in wrising, must be specified st the time of exesy-
tion of such leass with a right i such leswee in simifar rmanner 1o change such
beneficiary at any fime and shall be filed with the department and approved by
the deparmment i order to be effective 10 vest such ipteresis in the suCCessor o7
SUCCessOrS 50 nated.

In the absence of such a designation as approved by the department, the
department shall select from the refatives of the lessee in order named above as
Hmited by the foregoing paragraph one or mere persons whe are qualified 1o be
lessees of Hawalian heme lands, except as hereinahove provided, as the successor
or sucosssors of the lessee's interest in the traet of tracts, and upon the death of
the jesses, s interest shall vest in the person or persons 50 selected. The depart-
ment may select such a sUccessoT or successors after the death of the lessee, and
the rights to the use and cccupancy of the tract of acts may be made effecrive
as of the date of the death of such lessee.



In the case of the death of 4 lesser jeaving no such relative quaiified o be
z lessee of Hawailan home lands, the lend subject 10 the lease shall resume its
status as unicased Hawallan home lands and the department is authorized 1o jease
sech land to a native Hawatian or Hawaiians as provided in this Act

Upen the death of a lessee Jeaving no such refative qualified o be & lesses
of Hawaiian home lands, or the cancellation of & lease by the depariment, or the
surrender of a lease by the lessee, the department shall appraise the value of all
such improvements and growing crops and shall pay o the legal represerative
of the deceased lessee, or w the previous lesiee, as the case may be, the value
thereo, less any indebtedness to the department, or for taxes, or for any ather
indebtedness the payment of which has been assured by the departinent, from the
deceased lessee or the previous lesses Such payments shall be made cut of the
ioan fund and shali be considered an advance therefrom reimbursabie out of
paymnents made by the successor or successors 1o the tract involved.

Buch appraisal shall be made by three appraisers, one of which shail be
namied by the depertment, one by the previous lessee or the legal representanive
of the deceased iessee, as the case may be, and the third shali be selected by the
two appraisers hereinbefore mentioned.

(2} After the cancellation of a lease by the department in sccordance with
the provisions of sections 210 and 216 of this 1itle, or the surrender of a kase by
z jessee, the department is authorized to transfer the lease or 1o issue & new lease
to any qualified Hawatian regardless of whether or not he s related in any way
oy biood or marriage to the previous lessee.

(3} Should any successor of successars [o a fract be & minor of minors,
the department may appoint & guardian therefor, sublect to the approval of the
court of proper jurisdiction. Such guardian shall be authorired 10 represent the
SUCCesSer Gf suceessors in all matters pertamning to the leasehold: provided, that
said guardian shail, in s representing such SuCCESSOT Of SUeCessors. comply with
the provisions of this Hiie and the stipulations and provisicus contained in the
lease, except that satd guardian may not be 3 native Hawalian as defined in section
201 of this title. [Am Jul. 10, 1937, ¢ 482, 50 Stat 304; Nov. 26, 1941, ¢ 544, §3,
55 Seat 783; Jul 9, 1952, ¢ 614, §4, 66 Stat 14 am L 1963, ¢ 207, 52

§210. [Cancellation of leases.] Whenever the depariment has reason o
believe that any condition enumerated in section 208, or any provision of section
209, of this title has been violated, the department shall give due notice and af¥ord
appertunity for a hearing 10 the lessee of the (ract in respect to which the alleged
violation relates or to the successor of the lesses’s interest therein, as the case
demands. If upon such hearing the depariment finds that the lesses or his succes-
sor has vielated any condition in respect 1o the leasing of such tract, the depari-
ment may declare his interest in the tract and all improvements thereon (o be
forfeired and the iease in respect thereto canceied, and shall thereupon order the
tract to be vacated within  reasonable time, The right to the use and OCCUPANCY
of the Hawailan home lands contained in such tract shall thereupon revest i the
department and the departaient may take possession of the tract and the imiproves
ments thereon. [Am L 1962, ¢ 207, §2]

§2i1. [Community pastures.] The department shaill, when practicable,
provide from the Hawaitan home jands a community pasture adizcent o each
district in. which agrivalturs! fands are leased, as authorized by the provisions of
section 207 of this title. {Am L 1963, ¢ 207, §23

§212. {Lands returned to control of board of land and naturai rESeUrces, |
The department may return any Hawaiian home lands not leased as authorized
by the provisions of section 207 of this title 1o the coutrol of the board of land
and natural resources. Any Hawslian home lands so returned shail, ungl the
depariment gives nutice as hereinafier in this section provided, resume and main-
tain the status of public lands in secordance with the provistons of the [Hawait
Revised Statutes], except that any such jands may be disposed of under a genera)
tease only. Each such lease, whether or not stipulated therein, shall be desmed
subject o the right and duty of the board of land and natural resourses 1o
terminate the lease and return the lands to the department whenever the depart-
ment, with the approval of the Secretury of the Interior, gives notice to the board
that the department is of the opinion that the lands are required by it for leasing
as authorized by the provisions of section 207 of this title or for & community
pasture. [Am L 1961, ¢ 207, 582, S(b)]

§213. Hawalisn home-loan fund; Hawsiian home-development fund; Ha-
waiian home-opersting fund; admindstration aceount: Hawaiian home-farm ioan
fund; Hawsaiian home-commercial foan fund; Hawailan home-repair loan fund:
Anshete-Kekaha loun fand; Hewsilan joun gusranies fund; Papakoles home-
replacement loan fund; Kesukahe Waiskes home-replacement loan fund;
Keuukaha-Waiskes home-construction fuad: the statewide replacement ings
Tund; and the Hawailan home general bome loan fund, {4} There are hereby ege
tablished i vhe treasury of the State eleven revoiving funds 10 be knows as the
Hawaziian home-loan fund, the Hawailan home-operating fund, the Hawaitan
home-farm Joan fund, the Hawatian home-commercial loan fund, the Hawaian
kome-repatr foan fund, the Anaholu-Kekaha loan fund, the Papakofea home-
repiscement loan fund, the Keaskaha-Waiakes home repiacement loan fund, the
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Keaukaha-Walakea home<onsiruction fund, statewide replacement loan fund,
ang the Hawailan home general home loan fund, and three special funds 1o be
known as the Hawalian home-deveiopment fund, the Hawaiian home-administra-
tion account, and the Hawadian lean guaranzee fund.

(b}  Hawaiian home-loan fund. Thirty per cemt of the state TECLIpIS
derived from the leasing of cultivated sugar-cane fands under any other provisions
of law or from water licenses, shall be depasited into the Hawsifan home-loan
fund untli the aggregate amount of the fund fincluding in such amount the
principai of all cutstanding founs and advances, and all transfers which have been
made from this fund 10 other funds for which this fund has not been or need not
be reimbursed} shall equal 35,000,000, In addition to these moneys, thers shall
e covered o the ican fund the instailments of principal paid by lessees upo
ivans made to them as provided in section 2182), ar as peyments representing
ceimbursenients on account of advances made pursuant 1o section 20901, but not
including interest on such loans or advances. The moneys in the fund shail be
avasiable only for loans 1o jessees as provided for in this Act, and for the payments
provided for in section 209(1), and shall 6ot be eapended for any other purpose
whatsoever, except as provided in subsections {c} and {d} of this section.

Thirty per cent of the state receipts derived from the Jeasing of cultivated
sugar-cane lands under any other provisions of law or from water Heenses, over
and above the present ceiling in the Hawalian home-loan fund of $5.000,000,
whick additional amount 5 hereinafter called “Addiional Receipts”, shall be
deposited into & special revolving accowst within the Hawatian home-jcan fund
until the zggresate amount of the Additional Receipts so deposited {including the
principal and advances made from e Additional Receipts but uot from moneys
borrowed under (6} hereinbelow, and all transfers which have been made from
the Additional Receipts 1o other funds for which this fund has not been or need
15t be reimbursed shall equal $5,000.000. In addition 1o these moneys there shall
be covered into the special revolving account of the loan fund, monevs borrowed
under (6} heremnafter, nstallments of principal and interest paid by borrowers
upon foans from the special revolving acoount, whether from the Additional
Receipts or such borrowed moneys. To the extent as stated heremnafler, the
Additional Receipts shall be repaid to the general fund of the State upon proper
action by the legisiature directing repayniest.

Eighty-five per ¢cent of the annua! Additional Receipts, hereinafier called the
“Additional Receipts - Development Fund Portion™, is to be rransferred Lo the
Hawaian bome-development fund, 1o be used in accordance with the amended
provisions of subsection () of this section.

Fifteen per cent of the annual Additional Receipts, hereinafter called the
“Additional Receipts - Loan Fund Poriion,” shall be retained in the special
revelving fund and be used for and in connection with the repair or maintenance
or purchase or erection or improvement of dwellings on either Hawailan home
lands or non-Hawaiian home lands, whether owned or leased. In furtherance of
the purposes heretn, the department may do aay one or more of the follewing,
with moneys from the Additional Receipts - Loan Fund Portion and any bere
rowed moneys under (8) hereinbelow:

(I} The deparmmient may extend the benefits of the special revoiving
account only ¢ mative Hawaiians ay defined in the Acy

{(Z) Tkedepartment may loan, or gearantee the repaymen? of 07 otherwise
underwrite any authorized oan, up 10 2 maximum of $35.000; provided, that
whers, upon the death of 4 Jessee fiving on Hawasian home lands who leaves no
relatives qualified 10 be a lessee on Hawanan home lands. or the caneellation of
 lease by the department. or the surrender of 2 lease by the lessee, the department
shall be authonzed 10 make payment and 10 permiil assumption of loar i excess
of $35.000 under and in accordance with the provisos of section 215(1), subject,
a3 stated, to the provisions of section 215(3)

{3} Where the dwelling i3 on Hawaitan home fands, anyshing in the Act
0 the contrary notwithstanding, either the depariment, other zovernmental agen-
cies, or private lemding imstutions may make loans, and the loans made in
sonnechion with the repair or maintenance or purchase or erection of improves
ment of dwellings shall be subject 10, all applicable provisions of the Act, inclug-
ing bur oot hmned 1o the provigions of seciions 207, IG8, 305, 214, 115, 216, and
217, and 1o such legislative amendments of the Act hersin or hereafter eaacted,
provided such amendments do not change the gualifications of lessees or consti-
tete & reduction of impairment of the Hawaian home-losn fund, Hawalian
home-cperating fund or Hawailan home-development fund or otherwise raquire
the comsent of the United States. Loans made 1o lessees by governmental agencies
or private lending institutions shall be approved by the depariment, and the
department may assure-the payment of such foans, provided that department
shall reserve the following rights, among others: the rig sion 10 the
lessee’s interest and assumption of the contvect of loam right to reguire that
wHlten notice be given 1o the depertment immediately upon defult or delinguen-
cy of the lessee; and any other rights necessary © profect the menetary and other
interests of the department;

{ s



{4}  Where the dweiling is on non-Hawaian home lands, anything in the
Act o the tontrary notwithstanding, either the department, other governmental
agencies, or private lending institutions muay make loans, and in connection with
such lcans, the depaniment shall be governed by, and the loans made i connec-
tion with the repair or maintenance or purchase o7 erection or ihprovement of
dweliings shail be sublect 1o, such terms and conditions as the department may,
by rules and reguiztions not inconsistent with the provisions of this legisiative
amendment 1o such Act, promulgate; provided, the department shall require any
loan made or guarantesd or otherwise underwristen 16 be secured adeguately and
sultably By a frst or second muorigage oF other securities

(5} The department shall establish interest rate or rates at two and one-
half per cent & year or higher, in connection with authorized loans on Hawatlan
home lands or non-Hawailan home lands;

(§; The department may borrow and deposit imto the special revelving
acecunt for the purposes of repalring or mainizining or purchasing o7 erecting
or improving dweilings on Hawaiian home lands and non-Hawaiian home lands
and related purposes as provided for in the second paragraph of (8} hereinafter,
from governmental agencies or private lending institutions and if necessary
connection therewith, to pledge, secure, of otherwise guaraniee the repayment of
moneys borrowed with all or a porfion of the estimated sums of Additional
Receipts for the next ensuing ten years from the date of borrowing less any
portion thereof previcusly encumbers for similer purposes:

(7} The department may purchase or otherwise acquire, or agree so i do,
before or after default, any notes and mortgagss or other securities covering loans
mace by Other governinental agencies or by private lending mstifunons to native
Hawaitans or guarantee the repayment of or otherwise underwrite the loans and
accept the assignraent of zay nctes and morigages or other securities in connec-
tion therewith;

(8) The department may exercise the functions and reserved rights of a
iender of money or mortgagee of residential property in all direct loans made by
the departiment with funds from the Additiensl Receipis - Loan Fund Portion
or with funds borrowed under {6) hereinabove {but not with funds from the
original $3,000,000, unless such exercise is authorized by the Act), or in all loans
made by other governinental agencies of by private lending institutions to native
Hawaiians. The functions and reserved rights shall include but not be limired tq,
the purchasing, repurchasing, servicing, selling, forsclosing, buying upon foreclo-
sure, guarantecing the repayment, of otherwise suderwriting, of any loan, pro-
recting of security interest, and after foreclosure, the repalring, renovating, or
modernization and sale of the property covered by the loan and mortgage, w0
achieve the purposes of this program while protecting the monetary and other
interests of the department.

The Additional Receipts - Loan Fuand Portion, less any amounts thereof
uiilized to pay the difference in interest rates, discounts, premiums, necessary
foan processing expenses, and other expenses suthorized in thas legislative amend-
ment, are sublect (o repayment 1o the general fund upon appropriate legislative
action of actions directing whole or partial repayment,

(¢} Hawatan home-development fund, Twenty-five per cent of the
amount of moneys covered into the Hawailen home-loan fend annuaily shall be
transferred into the Hawaiizn home-deveiopment fund. The moneys i such
development fund shall be available, with the prior written approval of the
governor, for off-site improvements and development; for improvements, adgi-
thons and repairs to all assets as structures and buildings owned by the depariment
exchuding, however, such siructures of improvements that the department shall
be required to acquire under section 209 of this Act; for engineering and architsc-
tural planning (o maintain wnd develop properties; for purchase of equipment of
every kind and nature as the department shaif deem necessary or proper for its
use; for nonrevenue produing Improvements o fifil the intent of the At not
permitted in the various loan funds, the sdministration account or the operating
Fared,

With respect 1o the Additional Reseipts - Development Fund Portion.
fifteen per cent thereof shall be used, with the prior written approval of the
governor, for off-siie improvements ang devgiopment; for improvementy, addi-
tions and repairs 1o all assets as structures and buildings owned by the department
excluding, however, such structures of improvernents that the depurtment shali
be reguired 1o soquire under section 20% of this Act; for engineering and architec-
turat planning to meintain and develop properties: for purchase of equipment of
every kind and nature as the deparimant shall deem necessary or proper o7 is
use; for nonrevenue producing mprovements 1o fulfill the intent of the Ast not
permutied I the various joan funds, the admmistration sccowst or the Sperating
fund, and the remamme sighiy-five per cent shall be segregated into & spevial
acoount which may be drawn upon from o s tizne by the depaniment of
erfucaiion, with poior weillen aporova the movernor, for such educational
projects as shall be developed and divected by the depariment of sducation after
consullation with the University of Hawab and the depariment of Hawaiian home
fnds; provided that such projects shail by dirscted primaniy to the edugational
mprovement of the children of the lessees, t52 funds 1o be used primarily a8 the
preschoot snd slementary grade levels.

H

[

Ounly so much of the Additional Receipts - Development Fund Portion not
encumbered at the time of appropriate legislative action directing repavment,
shall be repaid to the general fund of the Stare.

(dy Hawaiian home-operating fund. All moneys received by the depart-
ment from any other source, except moneys received from the Hawaiian home-
administration acecunt, shall be depesited in 2 revolving fund 10 be known as the
Hawaitan home-operating fund. The moneys in such fund shall be available (13
for eonstruction and reconstruction of revenus-producing improvements, includ-
ing acquisition therefor of real property and interests therein, such as water righes
or other interests; {2) for payment into the weasury of the State of such amounts
as are pecessary to meet the following charges for siaze bonds issued for such
revenue-producing improvernents, (¢ wit, the interest on such boads, and the
principal of such serial bonds maturing the following year; (3} for operstion and
madntenance of such improverments, hererofore or hereafrer comstructed from
such funds or other fands; and 05} for the purchase of water or other utilities,
goods, commodities, supplies, or equipment and for services, 1o be rescld, rented,
or furnished on a charge basis 10 oooupanis of Hawaitan home lands. The moneys
in the fund may be supplemented by other fands avalable for, or appropriated
by the legmsiatare for, the same purposes. In addition 10 such moneys, the fund,
with the approval of the governor. may be supplemented by transfers made on
4 loan basis from the home-loan fund, The amounts of all such transfers shall be
repaid into the home-loan fund in not excesding ten annuai instailments, and the
aggregate amount of such transfers cutstanding ai any one time shall not excesd
$500,(8. No projects or acivities shall be undertaken hereunder except as
authorized by sections 220 znd 221 or the other provisions of this Act,

{e} Match moneys. The department is suthorized and empowered to use
moneys it the development and operating funds, with the prior written gpproval
of the gevernor, to match federal, state, or county funds avaiiable for the same
purposes and 1o that end 15 authorized to enter into such undertaking, agree
such conditions, transfer funds therein available for such expenditure, and do and
perform such other acts and things, 35 may be necessary of required, as a coadi-
tion to securing match funds for such projects or works.

() Hawatian home-administration account. The entire receipts derived
from any leasing of the available lands defined i section 204 shall be deposited
into the Hawaiian home-administration account. The moneys in such sccouat
shall be expended by the department for salaries and all other admimsirative
expenses of the department, not including structures and other permanent im-
provements, subjecs, however, to the following conditions and requirements:

{1} Thedepartment shall, at such time &5 the governor may prescribe, but
not later than November 15, preceding each regular session of the legislature,
submit to the state divector of finance its budger ssumates of expenditares for the
next ensuing {fiscal period}) in the manner and form and as reguired by state law
of state departments and establishments,

{2} The department’s budget, if it meets with the approval of the gover-
not, shail be included in the governor's budget report and shall be transmirted
w the legislature for its approval

{%  Upon approval by the legislature of the department’s budget estimate
of expenditures for the ensuing (fiscal period) the amount thereof shall be availa-
ble 1o the department for the (fscal period) and shalf Se expendable by he
department for the expenses hereinabove provided, or, if no action on the budger
is taken by the jegisiature prior to adjournment, the amount submitted to the
legisiature. but not in excess of 3200,000, shaill be available for such expenditures;
any amount of money in said account in excess of the amount approved by the
legasiature for the {fiscal period) or s¢ mede avaiiable shall be transferred to the
Hawaiian home-development fund, such ransfer 10 be made immediately after
the amount of moneys deposited in the adminisiration sccount shall equal the
amount approved by the legisiature or 3o made available,

{4} The money 1 the administration account shall be expended by the
department in accordance with stale laws, rules, and regulauons and practices.

{gy Hawasian home-farm ioan fund, The deparmment shall creste a fund
of 5500,00C out of moneys heretofore appropriated o it by the legisiature to
beknown as the “farm loan fund”. The moneys in this fund shall be used o maks
loans to lessees of agricullural tracts leased uncer the provisicns of section 207
of this Act. Such loans shall be subject 1o resicictions imposed by sections 214
and 215 of this Act

(b} Hawaiian home-commercial loan fund. The department is authorized
o oreate & fund out of which losns may be made 1o those holding licenses issued
under section 207 of this Act. The loans shall be for theaters, garages, service
siaironis. markets. storss. and other mercantile setablishments and these shall all
be gwaed by lessecs o by orgamizations formed and comtrodied by the lessess. The
{oans shall be subject to the restrictions inposed by sections 214 and 215 of this
Agt.

(i} Hawaiiap home-repair loan fund. The department shall create s fund
of 350604 aut of moneys heretofore appropriated to it by the legisiature ©
be known as the Hawaitan home-repair loan fund. The moneys in this fund shall
be pwed 1o make loans in srmounts not w excese of $10,000 1o lessess for repairs
o their existing homes and for additions (o such homes. Such loans shall be
subnest 1o restriotions tmposed by sestions 214 and 115 of this Act.




{} Anahola-Kekaha fund. The department shall create 5 fund of §121,-
S0C cut of moneys heretofore appropriated to it by the lemsiature to be kaown
as the Anahola-Kekaha fund, The moneys in this fund shall be used 1o make loans
1o lessees who are residents of Anahola and Kekaha on the istand of Kauai to
construct homes upon their residence lots. Such loaas shall be sabject to the
restrictions imposed by sections 214 and 2315 of this Act

(ky  The Hawailan loan gearantes fund. The department is authorized

reate 3 fand o support. i gecessary, s guaranioe of repayment of joans made
by governmental agencies or by privaze lending institutions to those holding jeases
or licenses issued under section 207 of this Act. The loan guurantees shall be
subject to the restrictions imposed by sections 208, 214, and 213 of this Act. The
depariment’s guarantee of repayment shall be adequate secunty for 2 foun ander
any state Jaw prescribing the pature, amount, or form of sequrity or requiring
security upon whick loans may be made

{1y Papakolea home-replacernent loan fund. The depariment shall create
a fund of $200,000 out of moneys heretofore appropriated 10 it by the iegislature
to be known as the Papakoiea home-replacement losn fund. The moneys in this
fund shall be used to make loans 1o lessees who are residents of Papakeles on the
island of Orhu to construct replacement homes upon their residence jots. Such
Joans shall be subject 1o the restrictions imposed by sections 214 and 215 of tius
Act,

{m) Keaukaha-Waizkea home-repiacement [oan fund. The department is
aughorized to create a fund 1o be known as the Keaukaha-Walakea home-replace-
ment ioan fand. The moneys in rhis fund shal) be used to make joans o lossees
who are residents of Keaukaha Waiskea on the island of Hawail to consiruct
replacement homes upon their residence lots. Such louns shall be subject to the
restrictions imposed by seciions 214 and 213 of this Act.

(n) Keaukaha-Walakea home-construction fund. The department is au-
thorized to create a fund 1o be known as the Keaukaha-Waiakes home-construc-
tign fund. The moneys in this fund shall be used to make loans to lessees o
comstruct homes upen their vacant residence lows. Such loans shall be subject to
the restricrions imposed by sections 234 and 215 of this Act

(o} Starewide replacement loan fund. The department shall creare a fund
of $5,250,000 out of meneys heretofore appropriated to it by the legislature to be
known as the Statewide repiacement toan fund. The moneys in this fund shall be
used to mmke loans 1o lessess 1o construct replacement homes upon their resi-
dence lots. Such loans shall be subject to the restrictions imposed by sections 214
and 215 of this Act.

(p; Hawaiian home general home loan fund. The department shall create
a fund to be known as the Hawsailan homie gemeral home loan fund. Funds
appropriated by the legisiature for the construction of homes but fot otherwise
set aside for 2 particular fund shall be deposited to this fund. The moneys m this
fund shall be used to make jouns to lessees for the purposes set forth by the
legislature in the enactment appropriating said funds. Suckh loans shall be subjest
1o the restrictions imposed by sections 214 and 215 of this Act. [Am Feb, 3, 1923,
¢ 56, §2, 47 Stac 1222; Mar. 7, 1528, ¢ 142, §2, 45 Szat 245; Nov. 26, 1941, ¢ 544,
§4, 59 Stat 784; Jun. 14, 1948, ¢ 464, §3. 62 Ssat 390; Jul 9, 1932, ¢ 615, §§1,
2, 66 Stat 314 Aug. 21, 1959, Pub L 85-708, 72 Stat 705, am L 1959 Ist, ¢ 13,
§2: am L 1961, ¢ 183, §2; am L 1963, ¢ 114, §5 and ¢ 207, §§2. S(ay am L 1965,
¢4, 881, 2: am L 1967, ¢ 146, §%; L 1969, ¢ 1i4, §! and ¢ 259, §1 am L 1972
¢ 76, §1;am L 1973, ¢ 130, §1 and ¢ 220, &5 am L 1974, ¢ 170, &1, ¢ 172, §1,
¢ 174, 81, ¢ 175, §82. 3 and ¢ 176, §%; am L 1976, ¢ 72, §i}

§2%8,  Loans, purposes of. The department 1s hereby authorized to make
loans from revolving funds to the lessee of any tract, the successor to his inferest
therein of smy agricultural cooperative association all of whose members are
iessees. Such loans may be made for the following purpuses:

{1} The repair or maintenance ot purchase or erection of dweliings on any
tract and the undertaking of other permanent improvements thereon:

(23 The purchase of fivestock and farm equiprent;

{3 Otherwise assisting in the development of tracts and of farm and
ranch operations;

{4} The cost of breaking up, plantng and celuvabing land and harvesung
erops, the purchase of seeds, fertiiizers, foeds, insecticides, medicines and chemi-
cals for disease and pest control for ammals and crops, and related supplies
required for farm and ranch operations, the erection of fences and other pefna-
nent improvements for farm or ranch purpuses and the expense of marketing; and

(53 To assist lessexs in the operation or erection of theaters, garzges,
service stations, markets, stores, and other mercantie establishments, afl of which
shall be owned by lessees of the deparntment or by organizstions formed and
controlied by said lessees. [Am L 1962, ¢ 14, 3 am L 1963, ¢ 207, §2;am L 1969,
¢ 259, 2 am L 197 ¢ 76, £2]

§215, Conditions of loams, Ex¢ept as otherwise provided in section
313615, each contract of loan wizh the legsee OF any 3uCOSsSor OF suddessors 16 his
intergst in the tract or with any agricuitursl or mercantile cooperative assoviation

[}

compased entirely of lessees shall be held subject to the Following conditions
whether or not stipulated in the coniract foam

(1Y At any one time, the cusstanding amount of loans made 1o any lessee,
OF SUCLESSOT OF SUCCESSOTS 1y interest, for the repair, maintenance, purchase, and
erection of & dweiling and related permanent improvements shall not exceed
$35,000, for the development and operation of 5 farm or & ranch shail not exceed
£34,000, except that when loans are made 1o an agricyltaral cooperative 3ss0tia-
cion for the purposes stated i paragraph (4} of section 214, the Joan it shal!
be determined by the department on the basis of the proposed operations snd the
available security of the association, and for the development and operation af
a mercaptije establishmeny shail not exceed the loan bt derermined by the
department on the basis of the proposed operations and the available secarity of
the lessee or of the organization formed and controfled by lessees: provided, that
where. upon the death of a lessee leaving no refative qualified to be z lesses of
Hawailay home lands, or the cancellation of a lease by the department, or the
surrender of a lease by the lessee, the department shall make the payment provid-
ed for by secticn 208(1), the amocunt of any such payment made 1o the legal
representative of the deceased Jessee, or o the previcus lessee, ag the case may
be, shall be considered as part or all, as the case may be, of any sueh ioan 1o the
SUCOERSAT T SUGSEISOTS, Without Hmilation a8 to the above Muximum aniounts;
provided, further, that in case of the death of & lessee, or cancailation of a lease
by the department, or the surrender of 2 Jease by the lessee, the successor or
successors 1o the tract shaif assume any oulstanding lcan or loans thereon, if any,
without imitation 45 to the sbove maximum amounts bul subject w paragraph
{3) of this section.

(2% The loans shail be repaid in periedic installments, such installments
1o be monthly, quarterly, semi-annual, or apnual as may be determined by the
departiment in each case. The term of any loan shall not exceed thirty vears.
Fayments of any sum in addition w0 the requived installments, or payment of the
sntive amount of tie foan, may be made at any tine within the term of the loan,
All unpaid balances of principal shall bear interest az the rate of two and one-haif
per cent a year for loans made directiy from the Hawaiizn home-loan fund, or
at the rate of two and one-half per cent or higher as established by law for other
foass. pavable penodivally or apon demand by the depariment, as the departinest
may determine. The payment of any installment due shall be postponed i whole
or in part by the department for such reasons as it deems good and sufficient and
until such later daie as it desmns advisable. Such posiponed payments shall coniin-
ue 10 bear interest on the unpaid principal at (he rate established for the loan.

{35 In the case of the deash of a lessee the department shall, in any case,
permut the Successor or suceessors 1o the tract to assume the contract of loan
subject to paragraph (1} of this section. In case of the canceilation of a fease by
the department of the surrender of  lease by the lessee, the department may, at
its option declare all msvaliments upon the loan immediately due and pavable, or
pertiit the sUCCEssor of suceessors (o the tract 1o assume the contract of Inan
subject to paragraph (1) of this section. The department may, in such cases where
e successar oT successors (o the fract assume the coniraet of loap, waive the
paymen, wholly of in par, of ingerest already due znd delinquent upon said loan,
or postpone the payment of any instaliment thereon, wholly or in part, until such
later date as it deers advisable. Such postponed payments shall, however, contin.
ue to bear interest on the unpaid principal at the rate established for the ioan.
Further, the department may, if it deems it advisable and for the best interests
of the Jessees, write off and cancel, wholly or in part, the contract of loan of the
deceased lesses, or previcus lessee, 48 the case may be, where such loans are
delinquent and deemed uncelleotible, Such write-off and canceliation shall b
made only after an apprasal of all improvements and growing crops on the tract
invoived, such appraisal to be made in the manner and as provided for by section
FO(13 In every case, the gmount of such apprafsal, or any part thereof, shall be
considered as part or all, as the case may be, of any lcan 1o such successor or
successors, subject to paragraph (1) of this section.

(45 Ne part of the moneys loaned shall be devoted 1o any purpose other
than those for which the loan is made.

£33 The bormower or the successor to bes interest shall comply with such
ather conditions, not in conflict with any provision of this title, as the departinent
may stipulate in the contract of joan.

{63 The borrower or the sucoessor o his Interest shall compiy with the
conditions enumerated in section 20, and with the provisions of section 209 of
this title in respect to the jease of any tract.

{7} ‘Whenever the deparument shall determine that & borrower Iy delin-
guent in the paynwnt of any indebiedness 1o the depariment, it inay requive such
BeTTOWer 1o sRecule s ssalgninent 10 i Tt o snoesd, however, rhe amount of
the total indebredness of such borrower, inciading the imdebtedness 1o others the
payment of which has been assared &y the department of all sioneys due or @
necoms due 10 such borrower by reason of any agresment of Contract, collective
or etherwise, to which the borrower is @ party. Fasure 1o execute such an
assignment when requesied by the department shall be sufficient ground for




cancellation of the barrower’s lease or interest therein. {Am Feb. 3, 1923, ¢ 56,
£3, 42 Stat 1222; Jul 10, 1937, ¢ 482, 50 Sw 505; Nov. 26, 1941, ¢ 544, §3, 55
Stat 785; Jum. 14, 1948, ¢ 464, §§4, 5, 62 Stat 392; Jul 9, 1952, ¢ 615, §33, 4, 66
Szt 314 am L 1962, ¢ 14, §dand ¢ 18, §2; am L 1963, ¢ 207, §82, 3, am L 1968,
25 §2am L 197 ¢ 76, §3 am L 1974, ¢ 173, §; am L 1976, ¢ 7L, §2]

§215. Insurance by borrewers; acceterstion of losns: live tnd enforcement
thereof, The department may reguire the borrower (o insure, In such amount
a5 the depariment may prescribe, any livestoek, machinery, equipment, dwellings
and permanent improvements purchased or constructed cut of any mopeys
loaned by the departiment; or, in leu thereof, the department may directly take
out such insurance ang add the cost thereof 1o the amount of principal payabie
under the foan. Whenever the department has reason to believe that the botrower
nas violated any condition enumerated in paragraphs {21 14, (5 or (6 of section
215 of this title, the department shall give due notice and afford opportusity for
a hearing 0 the borrower or the sucoassor or successors Lo his interesy, as the case
gemands. If uwpon such hearing the depariment fnds that e borrower has
violated the condition, the department may declare ail principal and interest of
the loan immediately due and paysble norwithstanding any provisicn in the
contract of Ican to the contrary. The deparument shall have a first lien upon the
borrower’s Of lessed’s interest in any Jease, growing crops, either on his tract or
ir: any collective contract or program, livestock. machinery and equipment pur-
chased with moneys loaned by the department, and in any dweliings or other
permanent improvements of any leasehold tract, 1o the amount of ali principal
and interest due and unpaid and of all 1axes and insurance and improvements patd
by the department, and of ail indebiedness of the borrower, the payment of which
nes been assured by the department, including loans from governmental agenvies
where such loans have been approved by the department. Such Hen shall have
priority over any other obiigation for which the property subject to the lien may
be seCuTity-

The department may, at sach tes as i deemns sdvisable, enforce any such
ien by declaring the borrower’s interest in the property subject to the Hen to be
forfeited, any iease held by the borrower cancelled, and shall thereupon order
such leasehold premises vacated and the property subject to the len surrendered
within a reascnable time. The right to the use and occupancy of the Hawaitan
home lands contained in such Jease shail thereupon revest in the department, and
the depariment may rake possession of the pmmises covered therein and the
improvements and growing crops thereon: provided that the department shall pay
to the borvower any difference which may be due lum after apPraisal provided
for i paragraph (1) of section 209 of this title has been made. [Am Jul. [0, 1937,

¢ 487, 50 Stat 506 Jun. 14, 194K ¢ 464, 56, 62 Seat 393 am L 1962, ¢ 14, §5
am L 1963, ¢ 207, §3; am L 1967, ¢ 146, §4]
§217, {[Fjectmient, when: loan fo new lessee for improvements.] In case

the lessee of DOTTOWEr or the successal 10 s witerest in the iract. as the case may
ke, fails to comply with any order issasd by the department under the provisions
of section 210 or 21 & of this title, the depariment may (1} bnng action of ejeciment
or other appropriate proceedings, or (2} favoke the aid of the circuit court of the
State for the judicial circuit in whick the tract designated in the department’s
order is situated, Suek court may thereupon order the lessee or his successor o
comply with the order of the deparument. Any fallure to obey the order of the
court may be punished by it as contempt thereof. Any tract {orfeited under the
provisions of section 210 or 216 of this Htle may be again leased by the depariment
as authorized by the provisions of section 207 of this dtle, except that the value,
in the opinion of the department, of all improvements made in respeet @ such
tract by the original lessee or any $ucCeSsor to NS mterest therain shall consiitute
& Jomn by the depariment to the new lossee, Such loan shall be subdect © the
provisions éff this section and sections 215, except paragraph {1}, and 216 1o the
same exient as loans inade by the department frowm the Hewatan loan fusd. {Am
L 1963, ¢ 2{)7, §82, ¥ay}

5218, [Lesseet ineligible under “furm josn sot™} [ Repealed L 1667, ¢ 146,
451

219, [Agrievitursl experte] The depariment is suthornized to mploy
sgricultural experis at such compensalion and i such number a3 i deems neves-
sary. The annual expenditures for such compensation shall not sxcesd 56000 Rt
shall be the duty of such agriceltural sxperts 10 struct and advise the lesses of
s iract of the sulessor 1o the lessed’s interest thereln as
of diversified farming and stock rusing and such other matiers & will wen
sucsessfully o acoom the purppses of this utde. [Am L 1983, ¢ 207, 421

§219.3. Generel asmistance.  The department & awthornzed to carry on
any & es i detmns mecessary fo assist the hstess in oblaining masimum
utilization of the feased lands, wmcluding taking any ©eps necessary to develop
these lands for their highest and best use commensurate with the purposes for
which the Jand 15 being leased as prov"idcd for in section 207, and assisting the
jessees in ali phases of Tarming end ranching operations end the marketing of their
zgricultural produce and Bvestock. [L 1962, ¢ 14, §6 am imp L 1963, ¢ 207, §4)

(S
[

§220, [Development projects; appropriations by legislature: bonds issued
by legislature,] The depariment is authorized directly 0 vndertake 2nd carry
on general water and orher development projects in respect t¢ Hawsilan home
fands and to undertake other activities having o do with the sconomic and social
welfare of the homesteaders, including the suthority wo derive revenue from the
sale, to others then homesteaders, of water and oiher products of such projects
o activities, or fTom the enjovnent thersof by others than homesteaders, whers
such sale of producis or enjovment of projecis or activities by others does not
interfere with the proper performance of the duties of the department: provided,
however, that roads through or over Hawatian home lands, other than federal-aid
highways and roads, shall be maintained by the county or city and county in
which said particular road or roads 10 be maintained are located. The legisiature
is authorized to appropriste out of the treasury of the State such sums a¢ it deems
necessary o augment the Hawailan home-loan fund, the Hawaian home-devel-
opment fund, the Hawaitan home-operating fund, and the Hawaiian home-ad-
ministration account, and to provide the departiment with funds sufficient 1o
eiecute and carry on sach projects and activities. The legislature is further
authorized 1 issue bonds 1o (he extent required to yield the amount of any sums
sa appropriated for the payment of which, if issued for revenue-producing im-
provements, the department shall provide, as set forth in section 21 230dx

To enabie the consruction of irr'gatiun projects which will service Hawaiian
home jands, elther exclusively or 1 conpuncrion with other ands served by such
projects, the department is authorized, with the approval of the governor, 1o grant
to the [board of land znd natural rescurces], or to any other agency o of the
government of the State or the United States undeniaking the construction and
operation of such irrigation projects, licenses for righis-of-way for pipelines,
tunnels, ditches, flumes, and other water conveying facilities, reservoirs and other
storage facilities, and for the development and use of water appurienant o
Hawatian home lands; to exchange vailable lands for public lands, os provided
in section 204 (4) of this title, for sites for reservoirs and subsurface water
development wells and shafls; to request any such irrigation agency to organize
irrigation projects for Hawailan heme lands and to transfer irrigation facilities
consrructed by the department 1o any such irrigation agency; 10 agree 10 pay the
toils and assessments made againSt community pastures for irtigation water
supplied tosuch pastures; and to agree 1o pay the cosis of construction of projests
constracied Tor Fawaiien home lands at the Tequest of the department, o the
event the assexssments paid by the homestenders upon lands are not sufficient o
pay such costs: Provided, that lcenses for rights-of-way for e purposes and
the manner specified in this section may be granted {or & term of years longer than
is required for amortization of the costs of the project or profects requiring use
of such rights-of-way only i authority for such longer grant s appmvcd by an
a5t of the | eg}s‘a’um of the State, Such payments shall be made from, and be a
charge against the Hawanian home-operating fund, [Am Jul, 10, 1937, ¢ 482, 5¢
Stat 507; Nov. 26, 1941, ¢ 344, §6, 55 Sear 786; Jun. 14, 1938, ¢ 464, §7, 60 Stal
393; Aug. 1. 1956, ¢ 855, &1, 70 Stat 215; mm L 1963, ¢ 207, 82, 5(sH

§221, [Water.] (a) When used in thiy section:

{1} The term “water license™ means any license issued by the board of
tand and natural resources granting to any person the right (o the use of govern-
ment-cwned water; and

(2} The term “surplus water” meuns 5o much of any government-cwned
water covered by & water license or s¢ much of any privately owned water as is
in excess of the quantity required for the use of the licensse or owaer, respectively.

(5} All water licenses issued after the passage of this Act shall be desmed
subiect 1o the condition, whether or not stipalated in the lcense, that the licensee
shall, upon the demand of the department, grant 1o it the right to use, freg of all
charge, any water which the department detins necessary adequately to supply
the Svestock or the domestic needs of individuals upon any tract.

{¢}  In order adeguutely 1o supply Hvestock or the domestic needs of
individuals wpon any fract, the department i3 authorized ([} to use, free of alf
charge, government-owned waier not coversd by any waler lcense or coversd by
a water license issued after the passage of this Act or covered by a water license
wssued pravicus fo the passage 1% Act bub conamHng a reservation of such
water for the benelit of the sublic, and (1) w contract with any persen fof the
right 1o use of 1o aogwirs, under comnent domain pro¢eedings similar, as fear s
raay be. 1o the proceedings provided in respect o land 5y sections 667 to 67
nciusive, of the Revised Laws Of}fas‘édﬁ 1918 [HRS $5101- 10w 101-34} the right

st wny privately owned surplus water of an¥ government-owned surplus water
covered by a water Hoemse wsued previous 10 the passage of this Ach but aot

containing 3 reservaiion of such water for the benefnt of the public. Any such
recuirement shall be held 1o be for 2 public use and purpose. The deparument may
institute the eminent domein procesdings in it own name.

iy The depariment s suthormzed, for the edditional purposs of adeguarte-
iy Irrigating eny act 1o we, free of all chargs, government-oaned surplus wawy
wibuary to the Wabmes river upon the island of Kaugl, not covered by & water
license or covered by a watsr license issued after July 9, 1921, Any water Heense
wssued after that date and covening any such government-owaed water shali be
deemed subject to the condition, whether or oot wipulated therein. that the
Loensee shall, upon the demand of the depariment, grant o it the nght 1o use,




free of all charge, any of the surplus water tributary to the Waimes river upon
the island of Kauas, which is covered by the loense and which the department
deems necessary for the additional purpose of adeguately irrigating any tract.

Any funds which may be appropriated by Congress as a grant-in-aid for the
construction of an irrigation and water urilization system on the isiand of Molokal
designed te serve Hawatian home iands, and which are not required 10 be reim-
bursed 10 the federai government, shall be deemed 1o be payment in advance by
the department and lessees of the department of charges 10 be mads to them for
the construction of such system and shall be ¢redited against such charges when
made.

(e} All rights conferred on the department by this section 1o use, contract
for, acquire the use of water shall be deemed 10 inchude the right to use, contract
for, or acquire the use of any ditch or pipeline constructed for the disiribution
and control of such water and necessary o such use by the deparument. [Am Aug.
1, 1956, ¢ 355, §§2, 3, 70 Stat $1%; am L 1963, ¢ 207, §§2, 54y

§222 Administration, (a) The department shail adopt rules and reguia-
tions and policies in accordance with the provisions of chapter 91, Hawaii Revised
Statutes. The depariment may make such expenditures as are necessary for the
efficient axecution of the funcrions vested in the department [by] this Act. All
expenditures of the department, as herein provided out of the Hawailan home-
adminisiration acoount, the Hawatian home-devejopenent fund, or the Hawarian
home-operating fund, and all monies aecessary for loans made by the department,
in accordance With the provisions of this Act, from the Hawatian home-loan fund,
shall be aflowed and paid upon the presentation of itemized vouchers therefor,
approved by the chairman of the commission. The department shall make an
annual report to the legistature of the State upon the first day of each regular
session thereof and such special reports as the legislature may from time to time
require. The chairman and members of the commission shall give bond as re
quired by law. The sureties upon the bond and the conditions thereof shall be
approved anmually by the governor,

(») When land originaily leased by the department is, in furn, subleased
by the depastment’s lessce o sublesses, the depariment shall submit, wishin ten
days of the convening of any regular session, a written report 1o the legisiature
which shall cover the sublease transactions ocourming in the calendar year prior
to the regular session and shail contain the names of the persons involved in the
transaction, the size of the area under lease, the purpose of the lease, the land
classification of the ares under lease, the tax map key number, the lease rental,
the reason for approval of the subjease by the department, and the estimated net
economic result accruiag to the depariment, lessee and sublesses. [Am Nov. 25,
1941, ¢ 544, §7, 55 Stat 787 Jun. 14, 1948, c 464, §8, 62 Stat 394; am L 1963,
¢ 207, §4; am L 1972, ¢ 173, §3; am L 1977, ¢ 174, §2}

§223, [Right of amendment, ete.] The Congress of the United States re-
serves the right to alter, amend, or repeal the provisions of this title.

§224. Sanitation and reclamation expert. The Secretary of the Interior
shall designate from his Department someone experienced in sanitation, rehabili-
tation, and reclamation work to reside ip the State and cooperate with the
departinent in carrying out its duties. The salary of such official so designated by
the Secretary of the Interior shall be paid by the department while he is carrying
on his duties in the State. [Add Jul. 26, 1935, ¢ 420, §2, 49 Stat 50%; am imp L
1963, ¢ 207, §5(a); am L 1976, ¢ 120, §1]

§225, [Iavestment of funds; disposition.] The department shall have the
power and authority to invest and reinvest any of the moneys in any of its funds,
not otherwise immediately needed for the purposes of the funds, in such bonds
and securities as suthorized by state law for the investment of state sinking fund
moneys. Any inferest or other earnings arising out of such investment shall be
credited fo and deposited in the Hawailan home-operating fund and shail be
considered a deposit therdin from the other sources mentioned in section 213(8).
[Add Nov. 26, 1941, ¢ 544, §4, 55 Szat 787, Jun. 14, 1948, ¢ 364, §9, 62 Stz 394;
am L 1963, ¢ 207, §%ay am L 1963, ¢ 30, §i}
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TITLE 3: AMENDMENTS TO HAWAHAN
ORGANIC ACT.

{See the Organic Act.]

TITLE 4: MISCEULANEDUS PROVISIONS.

§401. Al Acts or parts of Acts, sither of ihe Congress of the United States
or of the State of Hawail, to the extent that they are imconsistent with the
provisions of this Act, are hereby repeaied.

§402, ¥ any provision of this Act, or the application of such provisica to
certain circumstances, is held unconstitutional, the remainder of the Act and the
application of such provision to circumstances other than those as to which it is
held unconstitutional shall not be held invalidated thereby.






