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Article XI1 
ORGANIZATION; 

COLLECTIVE BARGAINING 

PRIVATE EMPLOYEES 

Section 1. Persons in private employment shall have the right to organize 
for the purpose of collective bargaining. 

PUBLIC EMPLOYEES 

Section 2. Persons in public employment shall have the right to organize 
for the purpose of collective bargaining as prescribed by law. [Am Const Con 
1968 and election Nov 5, 19681 



INTRODUCTION 

The purpose of this report is to provide delegates to the 1978 

Constitutional Convention with background materials related to employee 

organization and collective bargaining; special emphasis is placed on 

developments in the public sector in light of the current attention directed to 

this area. 

The materials have been assembled and presented in a manner so as to 

facilitate a broad understanding of the issues involved in public sector collective 

bargaining. It should be noted, however, that the focus of the report is placed 

on features of the constitutional provision and on aspects of public policy 

related to public sector collective bargaining rather than on issues concerning 

the law which may result from the implementation of the constitutional mandate. 

Great care was therefore taken to avoid intrusion into the discussion concerning 

changes in the law and to limit as much as possible references to such issues 

which are more appropriately handled in the legislative forum. 

Thus, the report begins with a chapter devoted to the history of the 

formulation and amendment of the Hawaii article on organization and collective 

bargaining, which includes presentation of the proposals introduced in both the 

1950 and 1968 Constitutional Conventions, summaries of the committee hearings 

and discussions, and finally summaries of the floor debates in the respective 

committees of the whole. The chapter also includes attitudes and views of 

various commentators concerning the Hawaii article on organization and 

collective bargaining and some of the controversial aspects of the Hawaii law. A 

discussion on constitutional provisions found in the constitutions of Florida, 

Missouri, New Jersey, and Kew York is presented next. A background review 

of developments at the federal and local government level is presented in 

another section, which also includes a fairly detailed discussion on the public 

sector strike issue. A brief review of the Hawaii law is to be found in chapter 

I V ,  followed by a glossary of terms used in the language of labor-management 

relations. An extensive bibliography is also included for those interested in 

pursuing particular areas of interest. 
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will be largely due to the efforts of these individuals and others mentioned 

below. Acknowledgment should also be made of the support and assistance 

provided by the Industrial Relations Center staff: student helpers Cynthia 

Okazaki and Steven Lee in the research of background materials; Mrs. Eva L. 

Goo, with the assistance of M r s .  Nancy Shiraishi, for the careful typing and 

preparation of research and interview materials; and Mrs. Helene S . Tanimoto 

for her invaluable research assistance. Special thanks are due Director Samuel 

B . K. Chang, Assistant Director for Research Richard F . Kahle, J r  . , Research 

Librarian Hanako Kobayashi, and others on the staff of the Legislative 

Reference Bureau for their gracious support throughout the project; and to 

Eugene Chang of the Hawaii State Archives, for his uncommon assistance in 

obtaining the many documents pertaining to the work of the Committee on Public 

Health, Education and Welfare; Labor and Industry in the 1968 Constitutional 

Convention. A special note of gratitude is due Sonia Faust, Executive Officer, 

Hawaii Public Employment Relations Board, for her insightful comments 

throughout various stages in the preparation of this report. This note of 

acknowledgment is not intended to release the author from sole responsibility for 

any shortcomings found in this report. 



Chapter 1 
THE FORMULATION AND AMENDMENT OF ARTICLE XI1 

Background 

In its initial form adopted at the 1950 Constitutional Convention, Article 

XII, Organization, Collective Bargaining, of Hawaii's Constitution provided as 

follows: 

P r iva te  E m p l o ~  

Sect ion  1 .  Persons i n  p r i v a t e  employment s h a l l  have t h e  r i g h t  
t o  organize f o r  t h e  purpose of c o l l e c t i v e  bargaining.  

Publ ic  Employees 

Sect ion 2 .  Persons i n  publ ic  employment s h a l l  have t h e  r i g h t  t o  
organize and t o  present  and make known t h e i r  gr ievances and proposals 
t o  t h e  S t a t e ,  o r  any p o l i t i c a l  subdivis ion o r  any department o r  
agency thereof .  

Subsequently, at the 1968 Constitutional Convention, section I was 

retained in i ts  original form and the existing provision in section 2 of the article 

was deleted and replaced by the present language which reads as follows: 

Public  Employees 

Sec t ion  2 .  Persons i n  publ ic  employment s h a l l  have the  r i g h t  t o  
organize f o r  the  purpose of c o l l e c t i v e  bargaining a s  prescribed by 
law. 

The 1968 Constitutional Convention 

It is clear that in proposing the above language,' members of the 

Committee on Public Health, Education and Welfare; Labor and Industry 

perceived differences in the responsibilities of public and private employees; 2 

furthermore, they did not intend for the constitutional provision to be self- 

executing. Thus ki its majority report (Standing Committee Report No. 3 2 j  the 

committee stated: 3 
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... By t h i s  amendment it i s  c l e a r  t h a t  t h e  meaning of t h e  term 
" c o l l e c t i v e  bargaining" a s  used i n  Sec t ion  1 of A r t i c l e  X I 1  and i n  
Sec t ion  2 a s  proposed i s  not  i d e n t i c a l .  I n  the  case of publ ic  
employees t h e  r i g h t s  of c o l l e c t i v e  bargaining w i l l  he r e s t r i c t e d  t o  
those a reas  and i n  such manner as  w i l l  be determined by t h e  
l e g i s l a t u r e .  Therefore,  t h e  r i g h t  t o  s t r i k e  i s  a  matter  f o r  
l e g i s l a t i v e  determinat ion.  

The proposed amendment t o  A r t i c l e  X I 1  recognizes t h e  change 
t h a t  has taken p lace  i n  publ ic  employment s ince  t h e  Cons t i tu t ion  was 
d r a f t e d  i n  1950 and does not  l i m i t  pub l i c  employees only t o  making 
known t h e i r  gr ievances and proposals  t o  t h e  S t a t e .  

I n  1950, t h e r e  were only a  few c o l l e c t i v e  bargaining s i t u a t i o n s  
i n  government se rv ice  i n  t h e  United S t a t e s ,  and t h e  p r i n c i p l e  of 
c o l l e c t i v e  bargaining f o r  publ ic  employees was not  y e t  genera l ly  
accepted.  

Since t h a t  t ime, c o l l e c t i v e  bargaining has spread i n  publ ic  
employment and i s  now a  growing t rend  throughout t h e  United S t a t e s .  

This amendment does not a f f e c t  any e x i s t i n g  laws on publ ic  
employment, which w i l l  remain i n  e f f e c t  u n t i l  changed by the  
l e g i s l a t u r e .  

At least 9 proposals related to Article XI1 were referred to the Committee 

on Public Health, Education and Welfare; Labor and Industry. These included 

proposals numbered 36 and 74, relating to collective bargaining for public and 

private employees; proposals numbered 70, 115, 154, and 172, relating to 

collective bargaining for public employees; and Proposal No. 321, relating to 

right to work. Appendix A presents the proposals referred to above. 

Proposals numbered 268 and 299 were omnibus proposals relating to the entire 

Constitution which offered no amendments to Article XU. 

Proposals numbered '70, 115, 154, and I72 all provided for amending section 

2 by giving the right of collective bargaining or collective negotiation to public 

employees; however, Proposal No. ll5 and Proposal No. 172 specifically excIuded 

the right of public employees to strike. 

Proposal So.  36 and Proposal No. 74 provided for amendment of section 1 

of Artlcle XI! by adding the words, "and public employment", so as to extend to 



F D R M U L A T I  O N  A N D  A M E N D M E N T  

public employees the same rights as private employees, and deleting the 

previous section 2 relating to public employees. Those who were opposed to 

granting public employees the same rights of collective bargaining as those in 

private employment were concerned with the issue of the definition of the term 

"collective bargaining". In this respect there were considerable discussion and 

attention focused on the following issues: 4 

-- What are the differences between section 1 and section 2 ,  
Article XI1 , of the 1950 Constitution? 

- - Does the term "collective bargaining" include the right to 
strike? 

-- W i l l  the change render present statutes now prohibiting 
public employees to strike unconstitutional? 

-- What areas would be included in collective bargaining? 

With respect to the differences between section 1 and section 2 of the 1950 

Hawaii Constitution, it was explained at the committee hearing held on August 5, 

1968 ,~  by a representative of the Hawaii state attorney general's office that "in 
Section 1. . . the right of collective bargaining is made a constitutional right, a 

basic fundamental right; whereas in Section 2 there is no such constitutional 

right.  !' Further, the legislation governing collective bargaining in Hawaii has 

defined collective bargaining to include the right to strike in the case of private 

employees, but in the case of public employees, the right to strike has been 

prohibited by statute. Should the Constitution be amended to include the right 

of public employees to bargain collectively, statutes prohibiting public employee 

strikes (e .  g .  , chapter 86, Hawaii - Revised Statutes) would remain standing as a 

valid statute unless repealed by the legislature. The New York Constitution 

was pointed out as one case in which the right of employees to engage in 

collective bargaining is protected but a strike by public employees is 

prohibited. It was also explained that the delegates to the 1950 Constitutional 

Convention expressly stated that they did not intend Section 2 of Article XI1 to 

Limit the rights of public employees, and that under the existing language of the 

Constitution, it would not be unconstitutional for the legislature to proceed with 

implementing legislation in the area of public sector collective bargaining. 
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Without exception, those opposed to amending Article XI1 were concerned 

that the term "collective bargaining", if applied to public employees, would be 

defined to include the right to strike. There was also the feeling that the 1950 

language protecting the right of public employees to join labor organizations and 

to make known their grievances was adequate. M r .  Robert R .  Grunsky, then 

president of the Hawaii Employers Council, at a public hearing held on 

August 7 ,  1968, pointed out that collective bargaining has worked in the private 

sector because there are "automatic controls on management and labor which 

provide a system of checks and balances on the parties to the collective 

bargaining process. These controls and checks and balances do not exist in 

labor-management relationships in government", he explained, citing the 

following differences : 

(1) The profit motive which checks the private employer's 
willingness to grant wage increases or to increase other costs 
does not exist in government. 

( 2 )  The threat of going bankrupt or going out of business for all 
practical purposes does not exist in government. For 
example, the city government of Honolulu can't close its doors 
and go out of business. Employers in the private sector are 
restrained by this fact but also have this right. 

(3) Unions in private industry are restrained from making 
excessive demands in their own self interest. If costs become 
too high, the private employer, in addition to the choice of 
going out of business, can open a plant elsewhere in a lower 
cost community. In government there is no choice. You 
can't move the city government of Honolulu to Texas because 
you are concerned with increasing costs in Honolulu. 

(4) Another factor which makes collective bargaining in the 
public sector different from the private sector is politics. 
The union can politically gang up against the employer or  
agency and could possibly in some instances actually remove 
their employer from office. In other words, the employees 
can exert strong political pressure. 

(5) Finally and most important, the private employer has direct 
control over the source of capital, costs, markets, etc. In 
the public sector, the employer of the government agency has 
only limited control over the costs and no control over the 
source of money. The amount of money available is controlled 
by the electorate or by the legislature through its powers of 
taxation 
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With respect to the question of granting public employees the right to strike,  

M r .  Grunsky pointed to the statements of President Franklin D .  Roosevelt and 

George Meany, president of the AFL-CIO, as best stating the position of the 

Hawaii Employers ~ o u n c i l . ~  Finally, Mr. Grunsky made the point that the right 

to strike o r  lockout is generally recognized as  the economic pressure o r  catalyst 

that makes collective bargaining work in private industry.  However, if 

government employees are not given the right to bargain collectively, including 

the right to strike,  to insure that they obtain fair treatment and equity in 

establishing wages, hours ,  and working conditions, the council recommended 

that :  

(1) The state constitution set  forth a general statement of the 
basic policy for public employees with respect to wages, 
hours,  and general working conditions which would constitute 
a "yardstick against which the legislature or other 
government agencies dealing with government unions could 
reach factual decisions on wages, hours and working 
conditions'! ; 

(2)  The legislature establish "orderly procedures for 
guaranteeing government etnployees and unions rights and 
procedures" for organization and representation similar to 
those available to private sector employees and unions under 
the Kational Labor Relations Act and Hawaii Employment 
Relations Act; 

( 3 )  Procedures (arbitration, mediation, o r  conciliation) be 
established by the legislature for  resolving negotiation 
disputes as a substitute for the right to strike; and 

(4) The right to engage in "collective representation" or 
"collective negotiation", rather than "collective bargaining", 
be granted to state and local government empioyees. 

Those who testified in favor of amending Article SIT to grant collective 

bargaining rights to public employees were divided on the method by which this 

right might be protected, with one group supportirrg amendment of section 1 of 

Article XI1 to include public a s  well as private ernplcyees, and the other 

supporting a separate section granting public employees the right to bargain 

coliectively. Both groups agreed, however, that the convention should be 

concerned with granting rights ra ther  than specifying procedures arid that the 

language in .4rticle Xi1 should not be cluttered or  excessiva;ii restrictive. with 



O R G A N I Z A T I O N ;  C O L L E C T I V E  B A R G A I N I N G  

the establishment of specific collective bargaining procedures being left to the 

legislature. Those who supported amendment of section 1 believed that all 

employees should be treated equally and that public sector employees should 

have the same constitutional right to organize for the purpose of collective 

bargaining that private sector employees enjoy. The group favoring amendment 

of section 2 ,  on the other hand, saw differences between public and private 

sector employment which called for different policies being required to be 

established. With respect to the issue of the right to strike, those who favored 

amendment of section 1 were strongly opposed to the strike prohibition being 

included in the Constitution. Among the reasons presented were the following: 

(1) The Constitution should set forth broad public policies such 
as the right to bargain collectively. The strike is only one 
technique for resolving collective bargaining disputes, and it 
is an issue more appropriate for legislative determination. 

(2) A strike prohibition is unrealistic and harmful; if employees 
are frustrated, they rvill strike, a strike ban 
notwithstanding. There is a greater possibility of strikes 
when there is no machinery established for the resolution of 
disputes or when employees are not permitted to bargain 
collectively. 

( 3 )  There are laws and regulations already in effect which 
prohibit public employees from engaging in strikes; making 
public employee strikes illegal another time will not make such 
strikes more illegal or help in the enforcement of the strike 
ban. 

n 
1 Following the public hearings held in August 1968, the committee decided 

by a vote of 18 to 3,  with 2 excused, to recommend the retention of section 1 

without amendment and instead to amend section 2 .  The committee's proposal to 

the convention relating to organization, coIIective bargaining, Committee 

Proposal No. 5 ,  set forth amendatory language related to section 2 of Article XI1 

as foliows : 

Sect ion  2 .  Persons i n  pub l i c  employment s h a l l  have t h e  r i g h t  t o  
organize f o r  t h e  purpose of c o l l e c t i v e  bargaining a s  prescr ibed  by 
law. 
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With respect to Proposal No. 321, the right-to-work amendment, the 

committee report noted that with one exception, all citizens and delegates 

testifying on the amendment "strongly urged'' that this amendment not be added 

to the Constitution. The committee agreed that "there was no compelling or  

persuasive reason to add this provision to the Constitution", and it 

recommended that "if in the future it should become necessary for such a 

provision, it can be done by legislative enactment". 8 

The discussion in the Committee of the Whole on September 3 ,  1968, began 

with the quick approval of section 1 of Article XII .  The major discussion on the 

floor of the convention related to the definition of the term "collective 

bargaining" as it was used in section 2 .  

In response to a request by Hebden Porteus, President of the 

Constitutional Convention, for (1) the "legal interpretation" of the words 

"collective bargaining", and (2) whether Committee Proposal No. 5 of the 

committee would "force" the legislature in the future to provide for bargaining 

on classification and wages and the right to strike for public employees, 

Bertram T .  Kanbara, Assistant Attorney General, stated that in view of 

Standing Committee Report No. 42, the extent to which the right will be given, 

restricted, regulated, or withheld is a matter that the legislature in the exercise 

of its judgment would decide. He also explained that: 9 

... it i s  obvious  from t h e  f o r e g o i n g  t h a t  Committee Proposa l  No. 5 
would n o t  " fo rce"  t h e  l e g i s l a t u r e  i n  t h e  f u t u r e  t o  p r o v i d e  f o r  
b a r g a i n i n g  on c l a s s i f i c a t i o n  and wages and t h e  r i g h t  t o  s t r i k e  f o r  
p u b l i c  employees. 

A s  i n  e n a c t i n g  any o t h e r  kind of l e g i s l a t i o n ,  t h e  l e g i s l a t u r e  
would be  expected t o  weigh t h e  p u b l i c  i n t e r e s t  and a l l  o t h e r  r e l e v a n t  
c o n s i d e r a t i o n s  and e x e r c i s e  i t s  d i s c r e t i o n  i n  making i t s  de te rmi -  
n a t i o n .  

in the committee of the whole deliberations, those who favored amending 

section 2 of Article XI1 to extend collective bargaining rights to public 

employees echoed the expressions presented earlier, including: 
10 
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<I: The general lobbying role granted to public employees by 
section 2 of Article XI1 is inadequate to handle the 
presentation of employee concerns to public employers. 

( 2 :  A constitutional amendment granting public employees the 
right to bargain collectively is necessary in order to reassure 
the legislature that it can enact laws pertaining to public 
sector collective bargaining. 

( 3 )  Although the existing language of section 2 could be 
interpreted to include the right to bargain collectively, 
specific language is necessary in order to avoid long and 
costly court appeals. 

(4) The concept that public employees should be permitted to 
determine the terms and conditions of employment is now 
widely accepted. 

(51 The power to strike already exists and the legislature should 
be given the opportunity to determine what rights should be 
prescribed by law. 

Those who opposed amending section 2 voiced the following concerns: ll 

(1) Government employment is not a right but a privilege and the 
public employee has the duty to continue to perform the 
services for which he or  she was hired. Collective 
bargaining does include the right to strike and if left to 
legislative action will be legislatively authorized resulting in 
disruption of essential services. 

(2)  Public employees already have access to means to remedy 
grievances which private sector employees do not have; they 
can organize to elect or defeat at the polls the 
representatives at the legislature to determine their pay. 

( 3 )  The present provision of section 2 does not prohibit collective 
bargaining; the proposed amendment will mandate the 
legislature to take action on the issue of collective 
bargaining. 

(4) Government employees have job security, enjoy fringe 
benefits and already have a voice in the determination of 
matters affecting conditions of their employment through the 
rules and regulations governing employment in the civil 
service system. 

The motion to reject the committee proposal by substituting the following 

language in section 2 was defeated by a vote of 62 against and 13 for: with 7 

excused, 
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,lt to  Section 2 .  Persons i n  public employment sha l l  have the rig' 
organize and to  present and make known the i r  grievances and proposals 
t o  the S ta te ,  or any po l i t i ca l  subdivision or any department or 
agency thereof. Persons in  public employment sha l l  have the right t o  
engage in  col lect ive bargaining procedures as established by laws in  
the areas therein prescribed. 

The motion to delete the existing provision in Article XII ,  section 2 ,  and insert 

Committee Proposal No. 5 was carried by a vote of 57 for and 17 against, with 8 

excused. 

There is no doubt that  the discussions and the results of the discussions 

a t  both the 1950 Constitutional Convention and the 1968 Constitutional 

Convention with respect to the issue of the right of employees to organize and 

bargain collectively reflected to a large extent the development of employee 

organizations during those periods. Thus ,  during the 1950 Consritutional 

Convention the discussion pertained mainly to the rights of private sector 

employees, although by then the National Labor Relations Act (1935) and the 

Hawaii Employment Relations Act (1945) which governed private sector collective 

bargaining had already been enacted and in operation for some time. Interest in 

the rights of public sector employees to organize and bargain collectively--a 

topic of central concern in the 1968 Constitutional Convention--was minimal and 

limited in the final result to an expression that public employees shall have the 

right to organize and to present and make known their grievances and proposals 

to the employer. 

By 1968, the situation had changed dramatically. in  1962 President 

Kennedy issued E . O .  10988 which established procedures for recognition of 

unions and for exclusive bargaining rights with individual agencies of 

government for those unions which had achieved significant organizationai 

s t rength.  In addition; a number of states had either enacted public employment 

collective bargaining laws o r  were considering such legislation. There was also 

increased effort on the par t  of unions to organize public employees. Finally, 

public employees had become more aware of benefits of collective bargaining 

enjoyed by private sector employees. 
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It is also important to note that in both 1950 and 1968, the consensus of 

the delegates to the Constitutional Conventions was that the right of employees 

to organize for the purpose of collective bargaining should be recognized as a 

matter of policy. I t  was made very clear that it was not intended that a 

proposal dealing with "statutory matter" be written into the Constitution, nor 

was it intended to make statutory rights constitutional rights. Finally, it was 

also recognized that the right of employees to organize for the purpose of 

collective bargaining, although set forth as a constitutional right, is subject to 

"reasonable regulation" by the legislature, but it was not intended to mean that 

the legislature can take that right away or remove the right. 

The 1950 Constitutional ConventioniZ 

One of the basic questions occupying the time and attention of the 

delegates at the 1950 Constitutional Convention was whether the right to 

organize and bargain collectively both for private employees and for public 

employees was appropriate for inclusion in the Constitution. If so, should it be 

contained in the Bill of Rights or in another section of the Constitution? If the 

right to organize was so basic and widely accepted, why was it necessary to put 

it in the Constitution? 

General arguments of those opposed to the incorporation of such a section 

in the Constitution were: 

(1) The right is already protected by statutory enactments; 

(2) The right is already included in various sections of the Bill of 
Rights; 

( 3 )  The right is not fixed or well-defined; its meaning depends 
on legislation, administrative rulings and court decisions. It 
is not a matter to be frozen by constitutional decree: 

(4) The right, if included in the Constitution, would prevent the 
State from protecting itself from abuse by unions or 
employers ; 
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(5) The right is not found in many constitutions. 

Those who favored the inclusion of a constitutional provision dealing with 

the  right to organize and bargain collectively contended: 

(1) The historical development of the right in statutory 
enactments has developed so far that it is now of fundamental 
importance and hence should be included and incorporated 
into the state constitution; 

( 2 )  Although various aspects of the right to organize and bargain 
collectively may be related to other sections of the Bill of 
Rights (such as free speech and assembly), the concepts of 
organization and collective bargaining have developed to the 
point where they require specific and direct consideration 
apart from other related rights; 

(3 )  Granted that the right to organize and bargain collectively is 
not fixed or permanently defined, like other rights 
incorporated in the Bill of Rights (such as free speech, 
religious freedom, right of assembly), decisions of the U .  S .  
Supreme Court have made it quite clear that such fundamental 
concepts as right of free speech and the right of assembly 
are not immutable but depend upon their occurrence in time 
and place; 

(4) Inclusion of such a right in the Constitution would not 
prohibit reasonable regulation by the state to protect itself 
from abuse by unions or employers, just as much as none of 
the basic rights commonly found in the Constitution are not 
absolute and beyond the scope of reasonable regulation; 

(5) With respect to the argument that the right is not found in 
many constitutions, those supporting inclusion of the right 
contended that if a right is desirable the fact that it has not 
found its place in many constitutions should not be held to 
prevent its inclusion. 

Proposals related to the right to organize and to bargain collectively both 

for private employees and for public employees were considered by the 

Committee on the Bill of Rights and the Committee on Industry and Labor. The 

proposals which dealt with the right to organize and bargain collectively con- 

sidered by both committees are included in Appendix B. Several joint meetings, 

as well as separate meetings, of both committees were also held preceding the 

issuance by the Committee on Industry and Labor of its majority report, 

Standing Committee Report ?lo. 79 
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Standirg Committee Report No. 79 was signed by 9 of the 11 members. 

The report set out a specific provision dealing with the right to organize and to 

bargain collectively. A minority report was presented, and a special report 

(Standing Committee Report No. 81) was presented by one member. One member 

signed neither the majority nor minority report. Of the 9 who signed the 

majority report, 4 filed a statement setting out their beliefs that the right to 

organize should be included in the Constitution, and 5 filed another statement 

why it should not be placed in the Constitution. However, the 5 agreed to sign 

the report if the phrase "as prescribed by law'' were included in the 

constitutional provision. The provisional article as proposed by the 9 members 

(Proposal No. 28) read as follows: 

Persons  i n  p r i v a t e  employment s h a l l  have t h e  r i g h t  t o  o r g a n i z e  f o r  
t h e  purpose  o f  c o l l e c t i v e  b a r g a i n i n g ,  a s  p r e s c r i b e d  by Law. Persons  
i n  p u b l i c  employment s h a l l  have t h e  r i g h t  t o  o r g a n i z e ,  t o  p r e s e n t  t o  
and make known t o  t h e  s t a t e  o r  any of i t s  p o l i t i c a l  s u b d i v i s i o n s  o r  
a g e n c i e s ,  t h e i r  g r i e v a n c e s  and p r o p o s a l s .  

The major discussions on the floor of the convention related to the 

implication of the phrase "as prescribed by law", or related phrases, "in 

accordance with law:' or "subject to reasonable regulation under the law". 

Basically the discussion indicated a cleavage of opinions as to whether the 

language as proposed was a "constitutional grant", or whether the right to 

bargain collectively would exist only when the legislature granted or extended 

such right. The members of the committee who voted for  the inclusion of the 

proposal in the Constitution indicated that they expected the section as 

proposed to be considered as a "constitutional right", subject to the same 

"reasonable regulation!' that other rights are subject to. The language of the 

section was intended to recognize the right to organize for the purpose of 

collective bargaining as a inatter of policy; it was not intended to mean that the 

legislature can take that right away or remove the right. It was emphasized 

that the proposal was not intended to deal with statutory matter,. but it was 

written for the purpose of protecting the right to organize for the purpose of 

collective bargaining as a matter of constitutional right. 
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The motion to delete the words "as prescribed by law" was carried by a 

vote of 47 to U ,  with 5 not voting. Subsequently, the article, as amended, was 

approved by a vote of 51 to 7 ,  with 5 not voting. 

There was no floor debate on the language dealing with the rights of 

public employees, as Roberts explains, because it was viewed in light of the 

period and development of public employee organizations in the 1940's. 

Attitudes and Views Concerning Article XI1 and Other 
Issues of Significance 

Article XI1 

An overwhelming majority of the commentators whose views were 

requested for the purpose of this study do not see need for any change in 

Article XII, and it is a near unanimous view that changes or modifications which 

are needed should be limited to the law and are proper matters for deliberation 

in the legislative forum. In the opinion of a delegate to the 1968 Constitutional 

Convention who served as Vice-Chairman of the Committee on Public Health, 

Education and Welfare; Labor and Industry: 13 

[Tlhere is no need to even discuss this section of the constitution 
in the constitutional convention. It is there, it is going to stay 
there, and what you could add to it or subtract from it is question- 
able in my mind at this point. 1 certainly would not predict it 
would ever be repealed, and the responsibility is given squarely to 
the legislature, and it's up to them to face that responsibility. 

[Back in 19681 the mere fact that they themselves [convention 
delegates] weren't certain how they wanted this requirement [Article 
XII] fulfilled is the very reason that they gave the legislature this 
responsibility. They felt that there was a group of people who are 
elected, who have the time, who have the opportunity to get research 
done, and the opportunity to hold hearings, while the constitutional 
convention's time is limited. And it would have taken almost as Long 
for them to make a determination on what instructions they wish to 
give the legislature as it did to even consider Article XI1 itself. 
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So t h a t  whenever a t  any t ime,  I t h ink  t h a t  they  have something t h a t  
i s  a sub jec t  of t h i s  type ,  with so many approaches t o  it ,  t h a t  it 
might not  be wise t o  expect them t o  do so.  

There is very little argument among most observers in Hawaii over the 

right of public sector employees to organize or to bargain collectively. The 

feeling expressed repeatedly is "public sector collective bargaining is here to 

stay". 

With respect to the concern expressed over abuses perceived to have 

resulted from extending collective bargaining rights to public employees, it is 

contended that to "disenfranchise" public employees through a change in Article 

XI1 would be repressive and constitute an inappropriate response to the con- 

cerns expressed which imply that public employees and unions have been 

irresponsible. It is argued that there has been only one major strike in Hawaii's 

5-year experience with public sector collective bargaining. Public employee 

unions have "bit the bullet", it is pointed out, and evidenced concern for the 

public interest through support of dispute resolution mechanisms other than the 

strike such as final-offer arbitration. It is felt that public sector collective 

bargaining problems are a function of other variables such as economic factors, 

including employer competence and tenacity, and that the public interest would 

well benefit from more attention being focused on those parts of the equation; if 

the process is perceived to be failing in producing desired results, the more 

appropriate response would be to allow a reasonable period of time for the 

process to work and for parties to adjust to it before the process is abandoned 

through constitutional or legislative changes. 14 

In general, except for a small minority,15 representatives of labor and 

management and other participants believe that the collective bargaining process 

in the public sector has worked out reasonably well. It is pointed out, for 

example, that although there are improvements that could be made, parties have 

resolved issues in a responsible way and the public sector bas enjoyed relative 

labor peace during the period that the Hawaii law has been in operation. In the 

opinion of some observers, among the other available alternatives, the law is the 

best approach. It may perhaps be helpful to note here that soon after the 

HawaC law was enacted. in one of the earliest assessments of the law, the 
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Advisory Committee to the 1970 Committee on Executive Management and Fiscal 

Affairs of the National Governors' Conference commented that the experience 

developed under the Hawaii law, including the Pennsylvania law, may be useful 

to other states facing the problem of preventing and resolving strikes; in the 

opinion of the committee, there was a good probability that the Haxaii and 

Pennsylvania laws would he called to the attention of other legislatures as 

efforts were increased to secure statutory authoritgr for recognition and 

bargaining.16 Similarly, in a 1974 study conducted by the U .S .  General 

Accounting Office, the Hawaii law was judged to have dealt explicitly with most 

of the major issues likely to arise in public employee collective bargaining. The 

report further stated that the law: 17 

. . .  has  worked reasonab ly  well t h u s  f a r .  Although i t  has  some 
recognized d e f e c t s ,  it shou ld  s e r v e  a s  a  good s t a r t i n g  p o i n t  f o r  
o t h e r  j u r i s d i c t i o n s  c o n s i d e r i n g  such l e g i s l a t i o n .  A t  a minimum, i t  
o u t l i n e s  t h e  m a i n i s s u e s .  Also ,  excep t  f o r  a  perhaps  undue s t r e s s  on 
management r i g h t s ,  t h e  law i s  reasonab ly  n e u t r a l  i n  t o n e ,  and we 
found t h a t ,  i n  p r a c t i c e ,  b o t h  unions  and employers cons idered  i t  
i m p a r t i a l .  

The main l e s s o n  t o  be  l e a r n e d  from Hawai i ' s  e x p e r i e n c e ,  
t h e r e f o r e ,  i s  t h e  need t o  c a r e f u l l y  c o n s i d e r  each of t h e  i s s u e s ,  a s  
Hawaii ,  f o r  t h e  most p a r t ,  has  done, i n  deve lop ing  and l e g i s l a t i n g  a  
c o l l e c t i v e  b a r g a i n i n g  system. 

There is some apprehension that collective bargaining has led to the 

"disenfranchisement" of every voter in the State through the "multiple 

pressures" which unions and union leaders can bring to bear upon the public 

(through the strike and strike threats), legislators and other elected officials 

(through the ballot box), and candidates for political office (through "sheer 

weight of money and personal help by union members in One 

result of this concern has been to call for a change in t,he Constirut.ion which 

would prohibit abrogation of the "legislature's responsibilities" in the bargaining 

process. Such a change, it is suggested, would require the legislature, rather 

than the governor's and mayors' representatives. to be present at the 

negotiating table for the actual conduct of the negotiations so that the public 

would be privy to the negotiations as they are carried out. if that is unaccept- 
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abIe, it is proposed that the Constitution contain language providing for the 

establishment of a pay board with the power to set salaries of public 

employees. 19 

In contrast, there is the view that although the process of collective 

bargaining should not be observed by the general public, the results of i t ,  

particularly the costs, should be subject to legislative scrutiny and public 

hearing. I t  is feared that permitting media representatives, for example, to be 

present during labor negotiations would lead to posturing and unreasonable 

stances for the purpose of publicity and the arguing of positions to the public 

directly. I t  may also have the undesirable consequence, it is warned, of 

reducing the actual number of people participating in the bargaining process 

with the decisions being made in an adjacent room. Present procedures are 

believed to be adequate for the purpose of keeping the public informed, 

although there is some feeling that the legislature needs to be kept informed of 

developments, particularly with respect to revenues, expenditures, and collec- 

tive bargaining costs. 20 With respect to the notion that a member of the 

legislature should sit at the negotiating table, it is felt that such an 

arrangement would place an unreasonable amount of political pressure to bear 

upon the selected legislator(s); furthermore, it is not at all clear what the role 

of the legislator would be in the negotiations process. 21 

The notion of a review board superior to the legislature is criticized as 

Likely to be unsuccessful for several reasons. ~ i r ; t ,  it is unlikely that it will be 

possible to gather a group of persons with "some kind of superior wisdom", 

eminently fair, and without conflicting interests, who will be able to pass 

judgment on very difficult questions. Second, there is no reason to believe that 

decisions of such groups wil l  be any better than those being arrived at by the 

parties at the bargaining table and subject to review by the legislature. Thus, 

the present structure which involves elected officials who are accountable to the 

public for their decisions is viewed as the most appropriate arrangement. 22 

According to another observer, the use of review boards is viewed as a 

means of providing the "form" of collective bargaining, but without the 

"substance" of collective bargaining. In his view, there i s  some question i f ,  in 
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fact, the experience developed so far under the law indeed represents a 

situation wherein the "form" of collective bargaining is provided but the 

"substance" is withheld, and whether the language "as prescribed by law" of 

section 2 of Article XI1 has influenced this development. 23 

"Open" bargaining in varying degrees is mandated by 6 state jurisdictions 

at the present time: Florida, Missouri, New Mexico, Texas, Minnesota, and 

California. In other states, parties at the table are allowed to negotiate on the 

issue of bargaining in public. In the absence of express statutory provisions 

covering bargaining in the public sector, courts of some jurisdictions have 

extended coverage of general "Open Meeting" laws based upon the theory that 

subordinate bodies (e.  g . ,  negotiating teams) are standing in the shoes of the 

governing body. It is reasoned that subordinate representatives are the 

deliberative and factfinding alter egos of governing bodies, and that the goal of 

"sunshine" legislation could be evaded by delegation of authority to nonexposed 

subordinates. 24 In California under the provisions of the recently passed 

Rodda Act extending collective bargaining rights to I(-12 teachers and 

community college faculty, all initial proposals within the scope of representation 

are required to be presented at a public meeting of the employer and be made 

part of the public records. Negotiations must be delayed for a reasonable time 

until the public has had an opportunity to express its view on the proposals at a 

meeting of the public school employer, and after the public has expressed its 

views, the employer is required to adopt its initial proposals at a public 

meeting. In addition, subjects of negotiations must he made public within 24 

hours; if the employer votes on a subject, each member's vote must also be made 

public within 24 hours. 25 

The Hawaii "sunshine" law expressly provides that meetings may be closed 

to the public for one o r  more of the purposes set forth in the law, including "to 

deliberate concerning the authority of persons designated by the board [defined 

as "any agency, board, commission, authority, or committee of the State o r  its 

political subdivisions, either legislative or executive, permanent or temporaryS'l 

to conduct labor negotiations. . . . ,t 26 
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The problem of the role of the respective jurisdictions in public sector 

collective bargaining and more speciCically the decision-making authority among 

the 5 chief executives representing the separate governmental jurisdictions was 

also raised in the course of this review. I t  was explained that at the present 

time the State has the major voice in decision-making for the employers even for 

the police officers' unit in which the State has no employees. Although the city 

and county of Honolulu has the most employees in that unit and will be affected 

the greatest by decisions made concerning that unit, it has only a minority 

voice. It is felt that more recognition should be given to the principles of home 

rule as well as proportional representation in the review of the decision-making 

process involving the separate governmental jurisdictions. 27 

From the point of view of unions of professional employees, an issue of 

central concern is the matter of public policy with respect to providing a 

mechanism through which employees may make their views known, particularly 

on the professional issues in which professional workers have expert knowledge 

and on which they have strong feelings. The point is made that if issues such 

as determination of curriculum or selection of teaching materials are placed 

outside the scope of bargaining as management rights, a mechanism should be 

made available for the input of professional employees who regard themselves as 

more professionally qualified than the lag7 members of administrative boards in 

whom legal authority may be lodged. 28 

A similar concern was raised by Robert F .  Ellis in his speech before the 

conference on "The Merit Principle and Collective Bargaining in Hawaii", when 

he stated: 29 

Look at what's happening to our university as a leader, innovator, 
seeker of the truth through unions of the faculty. The faculty 
senate can no longer have its representatives participate in the 
regents discussions. The reason is the faculty has a coLLective 
bargaining contract and can no longer sit on management's side of the 
table. A whole area of professional expertise is no longer available 
on a peer basis for the regents in the governance of the university. 
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Seidman has explained the complexity of this issue as follows: 
30 

Some of the issues raised by professional groups involve 
important questions of public policy in which other elements of the 
community have legitimate interests. Parents, along with teachers 
and school administrators are concerned with the formulation of 
educational policy, and citizens as taxpayers have an interest in 
policy which will have an important effect on tax rates. Such issues 
as school decentralization and civilian review boards for charges 
against policemen involve community groups, especially those 
representing minorities, along with administrators and employees. 
Thus a three-fold division of topics in which employees are 
interested is involved: (1) those that are appropriately within the 
area of collective bargaining; (2) those that are properly within 
managerial discretion; and (3) those in which community groups are 
legitimately involved. Unfortunately these issues merge into one 
another, so that decisions will have to be worked out on a case-by- 
case basis. 

Seidman concludes his observations by pointing out that a wise 

administrator will  consult with employees on any issue with which employees 

show a concern; the information employees have at  their disposal and the views 

that  they hold may help administrators reach sound decisions on matters beyond 

the scope of bargaining, and morale will be iniproved if employees believe that 

their superiors value their contributions to policy formulation. He points to the 

widespread use of joint study committees on topics which are  beyond the scope 

of bargaining and get involve subjects in which employees have an interest as 

well as experience that might guide management to sound decisions. 31 

Changes in Hawaii Law Suggested 

Views with respect to suggestions for imprcivements in the law appear to 

be shaped by and tend to reflect differences of views concerning the nature of 

public s e r ~ ~ i c e .  On the one hand,  it is pointed ou t ,  government is not a profit- 

making institution; it is paid for  b y  taxpayers.  In contrast ,  private enterprise 

is a profit-making institiltion, and if a private enterprise makes a profitl 
32 employees have a right to a share of those gains. Other differences are 

pointed out ,  including with respect to the strike issue,  that although taxpayers 

are  denied essential services in a s t r ike ,  puhLic sector management, unlike its 
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private sector counterpart, does not suffer financially but obtains fiscal relief 

through payroll reductions. Furthermore, unlike private business, the public 

sector cannot close down or move elsewhere if management is unable to work out 

acceptable terms of a contract or is experiencing difficulties in the operation of 

its business. Another aspect of public sector bargaining which is pointed out 

as unique is that "workers help elect management". It is explained: 33 

Therefore, negotiating c iv i l  servants can vote out management t h e  
next time around i f  they d o n ' t  get desired concessions or are forced 
t o  s tr ike.  Besides being well organized voting blocks, p u b l i c  unions 
are often heavy campaign contributors. 

It is because of these differences that some representatives would prefer to see 

adopted a process short of the strike; in order that the collective bargaining 

process not be rendered ineffective and inoperative, it is suggested that 

meaningful alternatives be examined so that the process works in the best 

interests of the public. 34 

From the point of view of employees and labor organizations, the public 

sector, although different in some ways from the private sector, is similar in 

many respects. A public utility with its income guaranteed through the control 

of a public utility commission is not viewed very differently from a governmental 

agency. Similarly, nonprofit hospitals and other industries and institutions 

which receive government subsidies are often pointed out as other examples. 

Finally, negotiators in the public sector for both labor and employer groups are 

being drawn from the private sector which add to the impression that if there 

are differences, they tend to be minimal. 35 

There is a firm belief among labor union representatives--both in the 

private and public sectors--that pubLic employees should have the same rights 

i e  right to strike) as those in the private sector.36 in view of most of 

Hawaii's union representatives, the right to strike is viewed as essential in 

order that there be successful collective It is pointed out that a 

union may never resort to a strike and that 98 per cent of all agreements are 

settled without a strike in the United  state^.^' It is claimed that denial of the 

right to str~&e will have the undesirable effects of stifling meaningful collective 
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bargaining and result in dilatory bargaining tactics leading to illegal walkouts 

and other job actions. 39 

As expressed by a representative of the Hawaii teachers union, one point 

often overlooked in discussions concerning the right to str ike is that :  
40 

Unlike his  pr ivate  sector brethren, the public employee pract ical ly  
subsidizes h i s  own economic benefits  by saving government money 
while he i s  on s t r i ke .  How much money i s  saved obviously i s  
determined by the percentage of employees who are on the l ines .  In 
HSTA's case w i t h  93 percent of teachers s t r ik ing ,  the savings were 
substant ia l .  

The public employee, regardless of which union he belongs t o ,  
understands perhaps be t te r  than the public that  he contributes to  his 
own pay ra i se .  For unlike the private sector unionist who does not 
have to  buy his  company's products, the public employee invariably 
must pay taxes. 

To i l l u s t r a t e  t h i s  w i t h  a simple example: If  a public employee 
made $10,000 a year and received a $ 5 0 0  pay ra i se ,  he would be 
contributing by an increase i n  taxes, $30 of that  $500. 

In terms of the actual str ike activity in Hawaii, labor representatives 

point out that  Hawaii has a relatively low level, and in the latest year for which 

data are  available, 1975, accounted for only one out of 478 total public sector 

work stoppages in the Cnited Several factors are  pointed out as 

contributing to this condition. Organization of employees is required by law to 

cover broad statewide units; this forces both employer and union groups to 

engage in careful and serious consideration of bargaining positions lest 

unfortunate mistakes occur leading to breakdowns in the negotiating process 

which have statewide impact affecting taxpaying citizens throughout the State. 

I t  is also pointed out that str ikes are  the result of a number of factors, 

including the expertise of negotiators representing the parties, membership 

desires and aspirations, nature of the bargaining relationship, and degree of 

employer resistance, among others ,  which cannot be wholly regulated by 

antistrike legislation, with the result that str ikes mag and do occur even in the 

face of prohibitions and penalties. There is also the feeling that granting the 

right to str ike LI Hawaii has not led to abuse of that  right: hence. contraki 

would he inappropriate. 42 
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There is also the view that under the present system, public employees, 

in particular the firefighters, for all practical purposes, are already subject to 

a strike prohibition. It is contended that the right to strike is not available to 

those employees involved with the health and safety of the public; such 

employees are left without any alternative method, other than an illegal strike, 

to persuade the employer to agree to its demands. It is pointed out that in 

their effort to obtain an alternative procedure, firefighters are not agreeing to 

relinquish the right to strike in order to obtain arbitration of negotiation 

disputes; the firefighters simply have not been granted the right to strike. 

The right to strike is a necessary part of bargaining, it is explained, but if as 

in the case of the firefighters, the strike alternative is not available to the 

employees, arbitration should be made available as the alternative. 43 

There is some concern that government is taking the lead with respect to 

the level of wages and benefits provided employees; this is viewed as improper. 

Most of the attention appears to be focused on the upward pull public sector 

policies with respect to salary levels, retirement system benefits, paid holiday 

and vacation benefits have on private sector policies in these areas. 44 

On the other hand, it is contended that if it is desired that persons 

employed in the government service to provide services to the public should be 

of the highest quality, government ought to set an example by providing wages 

and benefits which attract high quaiity, dedicated employees involved with the 

teaching of children, providing health services, and rescuing people on the 

beaches. Public employees pay taxes, too, it is pointed out, and they are 

entitled to services being provided by qualified people "who are not leftovers 

from private industry". The reluctance to adequately finance the public sector 

is viewed as indicative of the traditional feeling that there is something 

disgraceful about public service. 45 

Concern over the cost of collective bargaining, like other costs of 

operating government, is viewed from various perspectives depending upon the 

role of the individual concerned. For the legislator, the cost of collective 

bargaining is part of the overall budgeting and financing of governmental 

programs involving the relative powers of the legislature to appropriate and the 
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executive to implement. For the individual taxpayer collectively negotiated 

salary increases are likely to be viewed as absolute increases in tax dollars 

spent. There is some confusion in the debate over the cost of collective 

bargaining, and this has been attributed to the lack of a definition of the cost 

of collective bargaining and to problems associated with the presentation of such 

information to parties concerned. 

One labor representative explains that although wage settlements can be 

measured as costing x-dollars, it should also be considered how much the actual 

cost would have amounted to in the absence of collective bargaining, i . e . ,  in 

annual increments or other increases the legislature would have granted. It is 

noted that generous increases were granted by the legislature in the period 

before collective bargaining was established, and it is not at all clear that the 

differences would be substantial. There is also the problem of determining the 

cost of so-called noncost items which are of value to the employees. These 

would include such provisions as shift assignments, days off, and temporary 

assignments which may not add up very much in additional costs but 

nevertheless should be computed before meaningful comparisons can be made. 46 

In the opinion of another labor representative, the cost of collective 

bargaining is influenced, directly or indirectly, by the substance of the 

collective bargaining process established. It is explained that if unions are not 

allowed to negotiate over the terms of a health or medical plan, they are left 

with no choice but to "get all they can" at the negotiating table, and when that 

is over, to seek from the legislature the improvements desired in the medical or 

health plans. Unions are being "invited" to take "two bites at the applet under 

the system described as providing the "form'! but lacking the "substance" of 

collective bargaining. Costs of collective bargaining are "puffed and inflated" 

in still another way, it is explained, because by prohibiting collective 

bargaining negotiations over fringe benefit items, emphasis is placed on wage 

and salary increases which entail other "hidden" costs such as those related to 

vacations, sick leaves, overtime, and retirement contributions. 47 

According to Rehmus, the economic results of public employee bargaining 

are as  yet unclear and controversial. Some authorities believe that public 
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employees have driven their salary and benefit levels far higher than would 

have been the case in the absence of collective bargaining and higher than can 

be justified on the basis of economic equity. Those who challenge this 

assumption state that recent increases in public employee compensation are 

largely reflective of inflationary pressures and the need for public employees to 

"catch up" with others whose wages and salaries should be comparable. 48 

Quantitative data that would support either argument are still scanty, and it has 

been observed that no high quality data exist to study, for example, relative 

compensation levels in government compared to private e r n p l ~ y r n e n t . ~ ~  Data on 

employment, wages, and compensation in various sectors and industries of the 

economy generated by the U.S. Department of Commerce have served as the 

basis of crude comparisons between compensation rates for workers in different 

industrial sectors and in government. The results of one stiidy of pay 

differences (not including fringe benefits) between federal government and 

private employees in an area including the District of Columbia, Maryland, 

Delaware, and Virginia (based on census data) have been interpreted by Orr to 

indicate that federal employment is more highly paid than employment at other 

levels of government. It is also pointed out that these differences are in large 

part unaccountable in terms of qualifying worker attributes. 50 

There is some concern that the political aspects enter too heavily in the 

bargaining process and that positions are sometimes taken for political 

considerations rather than for economic or other appropriate reasons. A part of 

this problem is attributed to the amalgamation of 5 different employers (State 

and 4 counties) into one single group, a structure which enjoys the advantage 

of avoiding whipsaw effects, but nevertheless is seen to have other negative 

effects. One remedy which has been suggested as helpful in minimizing the 

political aspects is for a set of criteria to be developed which wi l l  serve as 

guidelines not only to the legislature but more importantly to the people sitting 

a t  the negotiating table. 

It is mentioned that the Hawaii law does not set forth a statement of intent 

related to wages and salaries which would be useful to negotiators and 

legislators in their review and approval of cost items negotiated at the bargain- 

ing table Although there is nci collective bargaining law at  the present time 
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which contains such guidelines, it is pointed out that because the profit motive 

is not evident in public sector bargaining some other gauge becomes necessary. 

Otherwise, depending upon the state of the economy, the relative strengths of 

the parties involved in collective bargaining, and the attitude of the particular 

legislature, there could be settlements resulting which would not only have an 

adverse impact on the long-run economy of the state (in terms of revenue 

expenditures), but would also have a real impact on private sector bargaining. 51 

Although i t  is not clear what specific criteria might be included in the 

statement of intent.  it has been mentioned that comparability (federal 

government and private sector) would be an important feature.  Section 77-2, 

Hawaii Revised -- Statutes,  presentiy contains a statement of policy with respect to 

the compensation of public employees which inciudes a List of 5 facrorsS2 whlch 

are  to be considered in the determination of the amounts of compensation. 

Although these factors have been used by the employer in presentations before 

factfinding panels, there is some doubt that the criteria set  forth in section 

77-2, could apply to the bargaining process. 

Criteria, however, are criticized as troublesome because of problems with 

choice of the formula, framing of the language of the formula, and interpretation 

of the formula. Accord$-g to one observer,  in reality, the parties have used 

formulas, which are  developed during negotiations. Thus ,  in a given set of 

negotiations, cost of living o r  wage trends &I the construction industry may 

serve as important guidelines, o r  comparisons with federal blue-collar wages or 

other units of public sector employees may be used. The point is made that 

there are guidelines, and responsible unions and employers do develop and use 

various criteria depending upon various factors, a s ,  for example, tradition-- 

whether or  not the unit o r  company is a leader o r  one in a catch-up situation. 

I t  is explained that in collective bargaining use is made of comparisons which 

are of a fluid nature:  and ,  therefore, the casting of guideiines in concrete 

language map lead to parties ignoring it at  times and to use the language only 

when it was convenient o r  advantageous to the party's interest 53 

Another problem mentioned is one characterized as !'end-runf! o r  "double- 

deck" bargaining. It is felt that public sector unions exert a great deal of 
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influence on elected officials, and, as a consequence, are able to extract 

concessions in the legislative forum which either could not be obtained at the 

negotiating table or were lost at the negotiating table. In this respect, it has 

been pointed out that annual increments which had been negotiated out of wage 

settlements in a previous year were restored the following year by legislative 

action. In addition, it is pointed out that the government employees' retirement 

system, an item excluded as a subject of negotiation, was significantly altered in 

terms of the costs and benefits when public sector unions were successful in 

obtaining legislation which allowed accumulated sick leave credits to be applied 

toward retirement credits of employees. 54 

There does not seem to be resistance against the right of labor unions to 

lobby for programs and benefits of vaiue to broad classes of the community; 

rather, the opposition appears to be directed against lobbying or legislative 

efforts which results in benefits favoring a particular group obtained not at the 

bargaining table but from the legislature. 

In many jurisdictions, civil service organizations traditionally have formed 

one of the strongest lobbies in state legislatures, and it would be difficult to 

argue that these powers should be taken away from these organizations. One 

observer has framed the problem in the following manner: 55 

But from the municipal government's point of view, freedom t o  trade 
cost reductions i n  one area for contractually bargained new 
expenditures i n  another i s  an essential element of  bargaining 
f lexibi l i ty  and bargaining capability. Where state legislatures 
mandate wage and fringe bargaining a t  the municipal level and yet 
continue t o  legislate on municipal employee benefits, they place 
local units of government i n  a Procrustean bed. Public employee 
bargaining may be desirable and inevitable, b u t  public employees 
hardly seem entitled t o  the benefits bo th  of collective bargaining 
and of traditional protective state laws. 

Anderson, in his comments on this issue, points out: 56 

Public employees, o f  course, are enti t led,  as are other citizens t o  
use the legislative process, b u t  there i s  a difference between 
acquiring by legislation the means t o  win substantive benefits and 
g a i n i n g  t h e  substantive benefits themselves from legislation. 
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Similarly, public bargaining representatives who have agreed with 
union representatives on the terms of a new labor agreement should 
not renege on their promise to recommend acceptance of the proposal 
to the full legislative body nor should they ask the legislative body 
to take them off the hook. 

He continues to explain that the issue is made more complex because many issues 

affecting public employment and public policy probably should be resolved in 

the legislature, a s ,  for example, school decentralization, curriculum content, 

and level of welfare benefits. Such issues concern a larger constituency and 

involve questions which are  the primary responsibility of executive and 

legislative officials and of concern to the entire public politic. He concludes: 57 

Concerned citizens increasingly want to participate in the policy- 
making activities of local government agencies, but collective 
bargaining is a bilateral rather than a multilateral relationship. 

Views concerning political activity in the context of public sector 

collective bargaining cover a wide range At one extreme is the view that 

collective bargaining and political action ought to be "mutually exclusive modes 

of public sector labor relations". Proponents of this view maintain that the 

purpose for establishing collective bargaining systems in the public sector is to 

take labor relations out of the political arena. Union political action is thus seen 

to distort the collective bargaining process as elected officials are  tempted to 

ignore the public interest by granting unjustified demands of politically 

powerful unions for the sake of political expedience. At the other extreme is 

the appraisal which views collective bargaining as a creature of the political 

environment in which it exists; major decisions concerning pubiic employment 

are  accepted as  properly political ones, public employees being one of many 

interest groups entitled as any other to use normal methods of political 

persuasion to make demands on elected officials. 58 

Gerhart, in his study of political activities by public employee 

organizations a t  the local level, views collective bargaining as an appropriate 

form of labor relations in the public sector; thus ,  political activity is assessed 

from the perspective of its effect on the bargaining process. He describes 

public sector collective bargaining as  consisting of:  59 
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... b o t h  a  r a t i o n a l  decis ion-making p r o c e s s  and a  power 
r e l a t i o n s h i p ;  . . . p  o l i t i c a l  a c t i v i t y  i n  t h e  c o n t e x t  o f  b a r g a i n i n g  i s ,  
p e r  s e ,  n e i t h e r  h e l p f u l  nor  harmful  b u t  must be e v a l u a t e d  on t h e  
b a s i s  o f  whether  i t  " d i s t o r t s "  e i t h e r  o r  bo th  o f  t h e  e lements  o f  t h e  
b a r g a i n i n g  p r o c e s s .  

We emphasizes that political activity by public employee unions is not necessarily 

against the public interest; in fact, certain types of lobbying and campaigning 

may contribute to a more rational process of decision making at the bargaining 

table. Political activity may serve also to make the collective bargaining process 

work if it is used to alter the power baiance in the bargaining relationship. 60 

He explains : 61 

I f  b a r g a i n i n g  i s  t o  e x i s t ,  t h e r e  i s  a  c l e a r  n e c e s s i t y  f o r  e i t h e r  s i d e  
t o  be a b l e  t o  i n f l i c t  "cos t s"  on t h e  o t h e r .  The ba iance  o f  power i s  
a l t e r a b l e  through p u b l i c  p o l i c y  measures r e g a r d i n g  p o l i t i c a l  
a c t i v i t y .  P o l i c y  changes should be aimed a t  c r e a t i n g  t h e  d e s i r e d  
b a l a n c e  s o  t h a t  c o l l e c t i v e  b a r g a i n i n g  w i l l  s e r v e  t h e  purposes  of t h e  
p u b l i c .  

He cautions that as a matter of public policy, any blanket reaction to all political 

activity would be inappropriate because situatio~lal factors wiIl alter its 

effectiveness. Endorsements of candidates and lobbying in local government 

councils or boards are pointed out as types of political activity which do not 

appear to have a generally deleterious effect on the process. Lobbying as well 

as efforts to bypass the bargaining table through direct appeals to the voters, 

he explains, may improve the bargaining process: 62 

. . .  by h e l p i n g  t h e  c o n s t i t u e n c i e s  o f  t h e  management n e g o t i a t o r  b e t t e r  
unders tand  t h e  i s s u e s  and back t h e  d e c i s i o n s  he u l t i m a t e l y  makes i n  
t h e  b a r g a i n i n g  s e s s i o n ;  t h a t  i s ,  . . .  [ t h e y ]  may have "educa t iona l  
v a l s e "  f o r  t h e  p u b l i c  and t h e  l e g i s l a t i v e  b o d i e s .  I n  t h i s  s e n s e  t h e y  
s e r v e  t h e  ends of b o t h  t h e  management n e g o t i a t o r  and t h e  union.  



Chapter 2 
CONSTITUTIONAL PROVISIONS ON 

ORGANIZATION AND COLLECTIVE BARGAINING 

A s  reported b y  ~ o b e r t s , '  o n l y  3 s ta tes--New Y o r k ,  Missour i ,  a n d  New 

J e r s e y - - h a d  p r o v i s i o n s  in t h e i r  state c o n s t i t u t i o n s  d e a l i n g  wi th  t h e  right t o  

o r g a n i z e  and bargain collectively, w h e n  Hawaii a d o p t e d  its f i r s t  cons t i tu t ion  in 

1950. 

T h e  l a n g u a g e  in t h e  f i r s t  3 state c o n s t i t u t i o n s  read: 

Missour i :  A r t i c l e  I ,  B i l l  o f  R i g h t s ,  s e c t i o n  29: 

Organized l a b o r  and C o l l e c t i v e  Barga in ing .  That  employees s h a l l  
have t h e  r i g h t  t o  o r g a n i z e  and t o  b a r g a i n  c o l l e c t i v e l y  through 
r e p r e s e n t a t i v e s  of t h e i r  own choosing.  

New - w: A r t i c l e  I ,  R i g h t s  and P r i v i l e g e s ,  pa ragraph  19: 

Persons  i n  p r i v a t e  employment; r i g h t  t o  o r g a n i z e ;  c o l l e c t i v e  
b a r g a i n i n g ;  p u b l i c  employees. Persons  i n  p r i v a t e  employment s h a l l  
have t h e  r i g h t  t o  o r g a n i z e  and b a r g a i n  c o l l e c t i v e l y .  Persons  i n  
p u b l i c  employment s h a l l  have t h e  r i g h t  t o  o r g a n i z e ,  p r e s e n t  t o  and 
make known t o  t h e  S t a t e ,  o r  any o f  i t s  p o l i t i c a l  s u b d i v i s i o n s  o r  
a g e n c i e s ,  t h e i r  g r i e v a n c e s  and p r o p o s a l s  through r e p r e s e n t a t i v e s  of 
t h e i r  own choosing.  

Kew -- York: A r t i c i e  I ,  B i l l  of  R i g h t s ,  s e c t i o n  1 7 :  

. . .  Employees s h a l l  have t h e  r i g h t  t o  o rgan ize  and t o  b a r g a i n  
c o l l e c t i v e l y  th rough  r e p r e s e n t a t i v e s  of t h e i r  own choosing.  

T h e  l a n g u a g e  of t h e  F lo r ida  Cons t i tu t ion  a t  t h e  time of R o b e r t s '  w r i t i n g  

read as follows: 
2 

A r t i c i e  I ,  D e c l a r a t i o n  of R i g h t s ,  s e c t i o n  6 :  

Right  t o  Work. The r i g h t  of pe rsons  t o  work s h a l l  n o t  be  denied o r  
abr idged  on account  o f  membership o r  non-membership i n  any l a b o r  
union o r  l a b o r  o r g a n i z a t i o n ;  provided t h a t  t h i s  c l a u s e  s h a l l  n o t  be 
cons t rued  t o  deny o r  a b r i d g e  t h e  r i g h t  of employees by and through a 
l a b o r  o r g a n i z a t i o n  o r  l a b o r  union t o  b a r g a i n  c o l l e c t i v e l y  w i t h  t h e i r  
employer. 
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1967 New York State Constitutional Convention 

Roberts, in his fairly detailed account of the New York State 1967 

Constitutional  onv vent ion,^ points out that a number of provisions dealing with 

matters affecting industry and labor-management relations were reviewed and 

studied by a preparatory commission, the Temporary State Commission on the 

Constitutional Convention. Among the provisions reviewed by the commission 

was Article I ,  section 17; in its report the commission listed the following 

arguments for and against retention of the right to organize and bargain 

collectively in the Constitution: 4 

Arguments -- cited for retention: 

-- A right so basic to the majority of the state's citizens is of 
constitutional dimension and should be a part of i t .  

-- A transient legislative majority might conceivably be moved to 
abrogate the right. Constitutional expression would avoid 
that. 

- - Court opinion has fluctuated in the past and may do so again 
Constitutional inclusion will guard against such change. 

Arguments cited against retention: 

-- The policy is fixed and appears immutable. It was fixed and 
fully supported before constitutional enactment. Hence the 
clause is not needed to support legislative action. 

With respect to the matter of the right to strike, Roberts reports that the New 

York commission's report set out the arguments for and against the inclusion of 

an express policy as follows: 5 

Arguments cited -- for: 

-- The subject is an important one and its solution has become a 
matter of the gravest practical concern as increasingly public 
employees have organized and resorted to strike action. 
Therefore. the subject is of such magnitude that it should be 
included in the Constitution. 

-- This subject is one on which a popular consensus is difficult 
to reach. A constitutional expression of that policy, 
requiring and obtaining the approval of the electorate, should 
assist m obta~qing a greater degree of acceptance 
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Arguments cited against: 

-- The subject is one in which no universally accepted answer 
has been found. Some experimentation may be required 
before acceptable solutions emerge. The legislature should 
be free, therefore, to experiment with varying techniques. 
This process will be promoted if no constitutional restrictions 
are imposed. 

- - These questions can be resolved within the existing 
constitutional framework; no additional specification is 
necessary. 

Four alternatives were presented by the New York commission with respect to 

the presentation of materials in the constitution on the issue of the right to 

organize and prohibition against strikes. The alternatives and arguments for 

and against were: 6 

(1) Guarantee public employees the right to organize and bargain 
collectively. 

Arguments cited in favor: 

-- All other classes of employees are afforded this 
guarantee in the Constitution; public employees 
similarly should be guaranteed this right. Also, it 
would insure that all governments must deal with 
employee organizations. 

Arguments -- cited against: 

- - These activities should not be mandated in the 
Constitution and thus affect governmental agencies' 
control over their employment policies. Also, a 
constitutional guarantee might be interpreted as 
implying the right to strike, which is presently 
prohibited by statute. 

( 2 )  Prohibit strikes by all employees. 

Arguments cited in favor: 

-- Such strikes represent so great a danger to the public 
interest that the force of a constitutional prohibition is 
needed. 
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Arguments cited against : 

- - Absolute prohibition is too harsh and would restrict 
future legislative action possibly permitting employees 
involved in "non-essential" jobs to strike. Also, such 
a prohibition is now embodied in law and has not 
prevented these strikes; a constitutional prohibition 
would be no more effective. 

(3) Prohibit strikes by certain classes of employees. 

Arguments cited in favor: 

- - Only certain classes of public employees (e. g .  , 
firemen, policemen) present a substantial threat to the 
public interest if they strike; the Constitution should 
reflect a balance of protecting the public from 
dangerous strikes and permitting other classes of "non- 
essential" employees the right to strike. 

Arguments cited against: 

-- This can be achieved under existing provisions. 
Attempts to define in a Constitution which employees 
shall or shall not strike will raise questions of 
interpretation if too literally worded or be too 
restrictive if worded specifically and so bind legislative 
action. 

(4) Provide some form of machinery either specifically or in the 
form of a general mandate to resolve public disputes. 

A r m e n t s  cited in favor: - 

- - The only effective means of dealing with public 
employee disputes is to establish machinery for 
bargaining rather than prohibiting strikes. Legislative 
action to date has not been able to establish an 
effective means of avoiding strikes. 

Arguments cited against: 

- - Constitutional specification is unnecessary as any 
desired machinery could now be established. Also, it 
would restrict future legislative action in d e a h g  with 
these problems. 

When the New York Constitution was finally submitted to the people at the 

November 1967 election (where it was rejected by more than a 3 to one vote), it 

contained a consolidation of all the provisions related to labor, which were set 

our in the Bid of Rights, Articie I ,  as sections 10a and lob: 7 
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It shall be the policy of the state to foster and promote the 
general welfare and to establish a firm basis of economic security 
for the people of the state. Labor of human beings is not a 
commodity nor an article of commerce and shall never be so considered 
or construed. The state shall secure the right of employees to 
organize and to bargain collectively through representatives of 
their own choosing. No person shall he denied employment or the 
right to join a labor organization of his choice on the grounds of 
race, color, creed or national origin. 

To implement the state's commitment to the economic security 
and the dignity of the people, the Legislature may provide a system 
of workmen's compensation and protection against the hazards of 
unemployment and disability and against loss or inadequacy of income 
and employment opportunities. 

Court Interpretations 

Court interpretations, according to ~ o b e r t s  have resulted in different 

holdings as  to the force and effect of constitutional provisions. The Supreme 

Court of Missouri held that municipal employees are  not extended the rights of 

collective bargaining under Article I ,  section 29, of the Missouri Constitution. 

The Court said: 9 

... It is inconceivable that the Constitutional Convention intended 
to invalidate all of the statutes, enacted through the years under 
this authority, concerning the operation of municipalities in fixing 
and regulating compensation, tenure, working conditions and other 
matters concerning public officers and employees. 

...p ublic office or employment never has been and cannot become a 
matter of bargaining and contract . . . .  This is true because the whole 
matter of qualifications, tenure, compensation and working 
conditions for any public service, involves the exercise of 
legislative powers. Except to the extent that all the people have 
themselves settled any of these matters by writing them into the 
Constitution, they must be determined by their chosen 
representatives who constitute the legislative body. It is a 
familiar principal [sic] of constitutional law that the legislature 
cannot delegate its legislative powers and any attempted delegation 
thereof is void. 

Similarly, in New York, the Court held that there is no positive duty to bargain 

collectively imposed upon the university by Article I ,  section 17, of the New 

York Constitution. The Court stated: 10 
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It is evident that the constitutional provision guaranteeing 
employees the right to organize and bargain collectively through 
representatives of their own choosing does not cast upon all 
employers a correlative obligation. The constitutional provision 
was shaped as a shield; the union seeks to use it as a sword. The 
duty of the employer to bargain collectively must be found in the 
provision of Article 20 of the Labor Law [New York State Labor 
Relations Act], and does not extend to those who are expressly 
excepted from the scope of that article. 

The constitutional provision was intended to protect employees 
against legislation or acts which would prevent or interfere with 
their organization and choice of representatives for the purpose of 
bargaining collectively . . . .  It is the union which is seeking to 
compel the university to bargain collectively with it. As no such 
positive duty has been imposed upon the university by the constitu- 
tional provision relied on by the plaintiff union, and as the State 
Labor Relations Act, which does impose a duty of collective 
bargaining, is inapplicable to the university, the motion for a 
temporary injunction must be denied. 

In contrast, the New Jersey coilrrs held that Article 1, paragraph 19, 

imposes an affinriatlve duty upon an employer to bargain collectively with the 

representative of its employees. In Johnson v .  - -- Christ Hospital, decided 

July 27, 1964, Judge Matthews concluded that to deny that Article I ,  paragraph 

19, of the Constitution imposes no affirmative dury upon the employer to bargain 

collectively with the representatives of the employees "renders impotent the 

rights guaranteed to employees under the constitutional provision". He 

explained : U 

... Clearly, this was not the intent of the authors of the provision. 
Reference to the Proceedings of the N.J. Constitutional Convention 
of 1947 discloses that the intent of the representatives of organized 
labor who appeared before the Committee on Rights, Privileges, 
Amendments and Miscellaneous Provisions, charged, among other 
things, with the drafting of Article I, was to seek a constitutional 
provision with respect to the rights of employees that could be 
enforced in the courts. Labor was not satisfied to permit a 
constitutional provision which was not self-implementing. 

In view of the rather positive pronouncements made at the 
Constitutional Convention, there seems to be little room for 
speculation as to what was intended to be the effect of Article I, 
paragraph 19. In any event, it seems elementary that if one is 
granted the right to bargain, he must bargain with someone other than 
himself. If the right to bargain collectively is an enforceable 
right, as it is intended to be, then the hoider of the right or his 
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representative must be considered as having access to every 
available remedy to enforce it. 

Fur ther ,  he added: 12 

In Independent Workers Union of Hightstown v. Milk -- -- 
etc., Local --- No. 680, 23 N.J. 85, 96 (19561, our Supreme Court held 
that the rights of employees declared in the constitutional pro- 
vision herein involved were enforceable when individuals interfered 
with those rights. No implementing statute to enjoin such 
interference was deemed necessary for the court to act. In Cooper v. 

Sun Printing Co., -- Inc., 36 N.J. 189, 197 (19611, the court 
required no legislative implementation to afford an appropriate 
remedy to redress a violation of those rights. Implicit in th&e two 
holdings is a recognition that the rights set forth in the Rights and 
Privileges Article of our Constitution are actionable. Since this is 
so, it must be concluded that enforcement of these rights as 
contained in paragraph 19 must include the power of courts to require 
an employer to bargain collectively, once his employees have effec- 
tively designated their collective bargaining representative. 

1968 Amendments to Florida Constitution 

The Florida experience is interesting and bears mention because it 

illustrates the force of constitutional guarantees on legislation and the role of 

courts in guiding the implementation of coliective bargaining rights granted in 

the Constitution. 

In 1968, the Florida Constitution was amended to recognize the right of 

public employees to bargain collectively; the strike,  however, was prohibited 

under the new provision which read as follows: 

Article I, Declaration of Rights, sectron 6 :  

Right to Work. The right of persons to work snail not be denied or 
abridged on account of membership or non-membership in any labor 
union or labor organization. The right of employees, by and through 
a Labor organization, to bargain collectively shall not be denied or 
abridged. Public employees shall not have the right to strike. 
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In 1969, the Florida Supreme Court in Dade County Classroom Teachers' 

Association, -- Inc. v. -I3 ruled that rights granted under section 6 apply to 

both public and private employees, noting that the legislative record of the 

submission of the joint resolution ratified as the Constitutional Revision of 1968 

reflects that the legislature intended both private and public employees to be 

included in the word "employees" in the second sentence of section 6. T h e  

Court stated: 
14 

It is noted that Section 6 of the Declaration of Rights of the 
Revised Constitution was submitted by the Legislature in the 
knowledge and light of the statutory policy enunciated in Section 
839.221, F.S. (Ch. 59-223). Subsection (2) of Section 839.221 reads 
as follows: 

"(2) All employees who comply with the provisions of this 
section are assured the right and freedom of association, self- 
organization, and the right to join or to continue as members of any 
employee or labor organization which complies with this section, and 
shall have the right to present proposals relative to salaries and 
other conditions of employment through representatives of their own 
choosing. No such employee shall be discharged or discriminated 
against because of his exercise of such right, nor shall any person 
or group of persons, directly or indirectly, attempt to compel any 
such employee to join or refrain from joining a vocational or a labor 
organization." 

It is apparent that Section 6 of the Declaration of Rights of 
the Revised Constitution is in large part a constitutional 
restatement of the foregoing quoted statutory provision. 

Section 839.221 is the current legislative enactment setting 
forth standards and guidelines for said Section 6. We conclude it is 
the government statute spelling out the rights of public school 
teachers, as well as the authority of the School Board in this 
area.. . . . 

The Court continued: 15 

I n  the sensitive area of labor relations between public 
employees and public employer, it is requisite that the Legislature 
enact appropriate legislation setting out standards and guidelines 
and otherwise reguLate the subject within the limits of said Section 
6. 
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Despite the amendment, government agencies were not permitted to 

negotiate with representatives of employees,16 and the prohibition was to be 

continued until the legislature had approved legislation setting forth collective 

bargaining guidelines for public employees. 17 

Failure on the par t  of the state legislature through 3 legislative sessions 

to enact standards o r  guidelines regulating the right of collective bargaining by 

public employees, foiiowing the decision of the Court in Dade County Classroom 

Teachers' Assn. ,18 led to an attempt by the Classroom Teachers' Association to 

compel the legislature to act .  The Court denied the petition for a constitutional 

writ on the grounds that  the Court may not control o r  direct legislation under 

the doctrine of separation of powers mandated by  the state constitution, though 

the courts have power to invalidate legislative enactments. It observed, 

however, that  one of the exceptions to the separation-of-powers doctrine is in 

the area of constitutionally guaranteed o r  protected r ights .  The Court stated: 

Where people in  a consti tution or charter vote themselves a 
governmental benefit  or pr ivi lege,  they the people i n  whom the power 
or government i s  f i na l ly  reposed, have the right t o  have the i r  
consti tutional r ights  enforced. 

The Legislature, having thus entered the f i e l d ,  we have 
confidence tha t  within a reasonable time i t  w i l l  extend i t s  time and 
study into  t h i s  f i e ld  and, therefore,  judicia l  implementation of the 
r ights  i n  question would be premature a t  t h i s  time. I f  not, t h i s  
Court w i l l ,  i n  an appropriate case, have no choice but t o  fashion 
such guidelines by judicia l  decree i n  such manner as may seem to  the 
Court best adapted to  meet the requirements of the consti tution,  and 
comply w i t h  our responsibil i ty.  20 

Two months later.  on January 1; 1973, a statute was enacted establishing 

the right of fire fighters to organize and bargain collectively. 21 

Unsatisfied with the piecemeal approach and lack of progress on the part  

of the Florida state legislature in enacting a comprehensive statute,  the Florida 

State Supreme Court in an order  dated Xovember 28, 1973, appointed an -- amici 

curiae .... ~ commission known 35 the Supreme Court Employee's Rights Con;missicn to 
~ 
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gather information and to recommend to the court guidelines for implementation 

of section 6 ,  Article I ,  of the Florida state constitution. The commission 

submitted the guidelines to the Court on March 4, 1 9 7 4 , ~ ~  and soon thereafter, 

the Florida legislature enacted a law covering all public employees to take effect 

January 1, 1975. 23 



Chapter 3 
PUBLIC SECTOR COLLECTIVE BARGAINING 

Public service is the most rapidly growing major sector of employment in 

the United States, increasing in the last 30 years from 4 .2  million to 13.1 million 

employees. Today, nearly one out of every 5 workers is employed in the public 

service.  

A number of factors are  cited as contributing to this dramatic increase, 

including population growth, requiring increases in publicly provided services; 

increases in the demand for new services; shifts from private to public provi- 

sion of certain kinds of service; and advances in technology which have 

intensified the need for new levels of existing public services. The growth of 

public service employment, moreover, has not been steady or equal at  all levels 

of government, with the federal government employment showing the least 

increase in comparison with employment levels of state and local governments. 

At the present time, federal employment accounts for 23 per cent of total 

government employment, state government represents 27 per cent,  and local 

government accounts for 50 per cent of all public employment in the United 

States.  

The 1960s proved to be the decade of rapid expansion of unionism and 

collective bargaining in the public service, and it has been appropriately called 

by some "the decade of the public employee revolution". Unlike the development 

of private sector organization in the 1930s. public sector unionization was 

delayed due to several reasons. Stemming from certain philosophical ideas, 

traditional concepts of sovereignty asserted that government is and should be 

supreme, hence immune from forces and pressures such as collective 

bargaining. I t  was also believed that the sovereign power could not be dele- 

gated and that public decision-making could only be done by elected o r  

appointed public officials. Other practical considerations worked to delay the 

advent of pubhc employee unionism. These vsould include ihe preoccupation of 
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private sector unions with attempts to organize the private sector, lack of 

interest of public employees to organize and press for collective bargaining 

rights, and relative satisfaction of these employees with the greater fringe 

benefits and job security traditionally associated with public employment. 

Conditions had changed, however, by early 1960. There u-as a new 

militancy and more groups, including public employees, became accustomed to 

challenge the established order.  Public employees began to feel less secure 

under the pressure of demands for increased efficiency and lower unit labor 

costs. Public employee wages and salaries began to lag further behind those in 

the organized private sector as the inflationary spiral continued. Labor unions 

also saw the growing employment in the unorganized public sector as a potential 

field for recruitment to cornpensate for the steadily dimiiishing rate of 

organization in the private sector. Finally, there was increasing public 

questioning of the logic of the refusal to grant to public sector employees 

privileges and protection enjoyed by private sector employees. 

The gradual erosion in the arguments of sovereignty and illegal delegation 

of powers began in the city of New York and the State of Wisconsin which 

extended modified collective bargaining rights to their public employees. Then 

in 1962 important impetus was added by the issuance by President Kennedy of 

Presidential Executive Order 10988 which gave federal employees a limited 

version of the rights that private employees had enjoyed 30 years earlier. 

Similar kinds of state legislation soon followed and at the present time more than 

30 states have granted some form of collective bargaining rights to some or all of 

their public employees. President Nixon in 2 subsequent executive orders 

expanded and clarified the bargaining rights of federal employees. 

Extent and Nature of Representation 

Approximately 55 per cent of civilian federal employees, exclusive of the 

postal service,2 are now represented for collective bargaining purposes. At the 

state and local government levels it is estimated that as much as 50 per cent of 

all employers are similarly represented 3 



I t  has been observed that the extensiveness of public employee 

organization is closely related to city size and geographic location. Thus ,  

according to Stieber, in cities of 10,000 o r  more, approximately 60 per  cent of all 

public employees are  represented by unions or  associations. In some cities 

(e . g . , New York , Philadelphia. Cincinnati, Detroit),  representation is close to 

100 per  cent.  The organization of public employees has been greatest in the 

larger cities of the Middle Atlanxic, New England, East North Central, and 

Pacific s ta tes .  hlunicipal employees in the Southern and Mountain states and in 

cities with less than 50,000 population have the loirest proportion of 

representation. 4 

The Federal Policy 

In 1961, President Kennedy appointed a Task Force to review and advise 

him on labor-management relations in the public service. The recommendations 

of the Task Force served as  the basis for Presidential Executive Order 10988, 

which gave federal employees the right to join (or  not to join) organizations of 

their  choice and to be recognized by government agencies. Designed to 

encourage union representation throughout the federal service, the executive 

order  created a system of recognition unique to labor relations experience 

providing for 3 types of recognition. An employee organization could be 

granted "hforna l  recognition" which gave an organization. regardless of what 

status may have been extended to any other group,  the right to speak to 

management on behalf of its members. An organization representing 10 per cent 

o r  more of the employees in a unit or  activity could be granted "formal 

recognition" and entitled to consult and be consulted by federal managers on 

personnel policies broadly affecting its niembers where no organization had been 

granted exclusive recognition. "Exclusive recognition" was to be granted an 

employee organization which was chusen b y  a majority of the employees in an 

appropriate uni t ,  the  characteristic form of union recognition under prevaient 

labor relations systems in the I'nited States 

The scope of bargaining under E . O .  10988 was limited i.0 basic workhg  

conditions; wages and fringe benefits continued to be set hx Congress. In 
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addition, the order required every agreement to contain a strong management 

rights clause recognizing management's right to direct employees; to hire, 

promote, transfer, assign, suspend, demote, discharge, and discipline them ; to 

relieve them from duty because of lack of work; and to determine the methods, 

means, and personnel by which operations are to be conducted. 

Executive Order 10988 was followed in 1969 by a second labor relations 

order issued by President Nixon. The new order, E.O. 11491, eliminated the 

different varieties of recognition and established the characteristic single form 

of union recognition : exclusive recognition. Executive Order ll491 also 

established the Federal Labor Relations Council to administer and interpret the 

order,  decide major policy issues, and act as an appellate body on various 

issues. A Federal Service Impasses Panel was also created within the council to 

consider negotiation impasses. The order authorized the Assistant Secretary of 

Labor for Labor-Management Relations to determine appropriate bargaining 

units, to supervise elections, and to rule on alleged unfair labor practices. 

Under E .O. ll491, the scope of negotiability was also broadened in several areas, 

the most important of which was the permission for agencies to negotiate 

agreements providing for binding arbitration of employee grievances to replace 

the former system which provided only for advisory opinions. The order 

continued to prohibit union security arrangements and to maintain the no-strike 

ban. 

Rehmus has commented that the lack of a federal statute regulating 

relations between local governments and their employees meant in practice the 

structuring of labor-management relationships and of collective bargaining 

mechanisms being left to the individual states, "no doubt wisely since the 

myriad of state and local government fiscal policies, tax structures, and 

budgetary and personnel practices make federal determination of labor- 

management policies and enforcement mechanisms for local governments virtually 

impossible'' 5 



Stafe and Loca! Authorizations 

A s  a matter of general law in the United States, the federal courts have 

held that an individual's right to form and join a union is a protected right 

under  the First Amendment to the U . S .  Constitution. The federal courts have 

also held, however, that there is no constitutional right to bargain collectively 

in either the public or the private sector. Hence, so fa r  as the public sector 

specifically is concerned, the public employer's duty to bargain can be enforced 

only by statute o r  executive order .  I t  has been similarly suggested by recent 

s ta te  court decisions that state authorities are under no obligation to bargain in 

the absence of a statutory requirement, but are  free to do so if they choose. 

Fur ther ,  as it was noted in an earlier chapter,  although the right of public and 

private employees to organize may be recognized under the state constitution, 

employers are  under no legal obligation to bargain collectively unless this duty 

is imposed upon them. 

According to Rehmus, the reluctance of the minority of states which do 

not allow collective bargaining in the public sector is largely based on the fear 

of increased strike action. It is noted, however, that many public employee 

s t r ikes  have taken place in jurisdictions where collective bargaining was 

regarded as unlawful, and many public employee strikes could have been 

averted had the statute required the employer to recognize and bargain with the 

employee organization. Furthermore, the acceptance of collective bargaining in 

the public sector does not necessarily call for the acceptance of strikes in 

support  of bargaining demands. 6 

' I  Jascourt has pointed out that the special legal obligations imposed upon 

government employers have sometimes resulted in limitations upon union 

activity, stemming from the need to find legal authority to engage in a bilateral 

relationship with a representative of a group of employees to the exclusion of 

cithers. Therefore, the legal propriety of a public employer's engaging in 

collective. bargaining with a union in the absence of statute continues to be a 

matter of debate, although decreasingly so in the contemporary setting, and 

there is a general acceptance of such relationships in the public sector, result- 

ing in de facto arrangements where no statutory system exists 
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The passage of legislation granting public employees the right to bargain 

collectively was led by Wisconsin in 1959 with the enactment of the Wisconsin 

Xunicipal Employment Relations Act, followed by the issuance of President 

Kennedy's Executive Order 10988 in January 1962, establishing a system of 

recognition and collective relationships in the federal service. Comprehensive 

legislation covering all or different categories of employees now is on the books 

in about 36 states, with more limited authorizations, both as to content and 

coverage, in others. 8 

The present body of authorizations--ranging from executive orders, 

attorney general opinions, court decisions, rules and regulations, to 

comprehensive ordinances and statutes--varies with regard to the quality of the 

authorizations, the nature of the provisions, and coverage of employees. Some 

laws provide nothing more than a minimal statement of rights. Some laws such 

as the North Dakota statute covering state and local government employees 

merely provide for mediation of impasse disputes.9 Oniy meet-and-confer rights 

without an obligation to bargain are provided under the Alabama and Missouri 

statutes. In some cases, such as Wyoming, there are no administrative bodies 

to oversee the relationships of the parties. 10 

Dissatisfied with the lack of statutory recognition of collective bargaining 

rights and the diversity that exists where statutory rights have been extended, 

some unions have pressed for national legislation. These efforts have produced 

proposals (1) to amend the National Labor Relations Act to extend its full 

coverage to the public sector; ( 2 )  to establish a pubiic sector Kational Labor 

Relations Board, allow the right to strike, and permit the national law to 

supersede local laws including civii service legislation, except when the state 

law is substantially equivalent; and ( 3 )  to establish minimal standards protected 

by a public sector NLRB. Although these proposals continue to be resubmitted, 

according to severai observers,' a slowdoi?in in "Congressional momentum" for 

the passage of a federal collective bargaining law is indicated. 



The Right to Strike in Public Employment 

The issue of public employee s t r ikes ,  one which some authorities feel 

perhaps receives more attention than it deserves, is usually discussed in the 

context of whether public employees have or should be given the legal right to 

s t r ike.  It should be noted, of course, that despite the - de jure absence of this 

r ight  in most governmental jurisdictions, in practice, public employees can and 

do s t r ike,  often with impunity. 

On a national basis, the public employee strike problem is not an 

overwhelming one. Although such strikes in the past decade have grown in 

frequency from approximately one per  month to one per day, strike activity in 

the  public sector is still fa r  below that in the private sector. Public employees 

involved in work stoppages in recent years represent about 1.5 per cent of total 

employment, compared with nearly 4 per cent in the private sector. In the most 

recent year for which data are  available, 1975,12 strike idleness represented .06 

p e r  cent of man-days worked by government employees; for the economy as a 

whole this figure was .16 per cent (see Tables 1 and 2). The average duration 

of public employee strikes was less than 7 days for government employees, as  

compared to nearly 18 days average duration for the economy as a whole. 

Among occupational groups,  teachers figure more prominently in public sector 

strike activity than any other occupational group. 

Mediation and fact-finding are  the most common governmental devices used 

to help resolve negotiation disputes. Although these mechanisms are effect.ive 

in the large majority of disputes, in cases where it is determined that no strike 

can he permitted, as  is almost invariably the decision with firefighters and 

police officersI compulsory arbitration is frequently useC. Considerable 

experimentation with a wide variety of arbitration procedures is now being 

carried out in nearly 20 states.  The newest variant is "final offer selection'!: in 

which the arbitrator is given no power to cc~mpromise issues in dispute and is 

limited to selecting one or the other of the parties' final offers. In the 1977 

session of the Hawaii state legislaturet a b i d 3  providing for final offer selection 

by whole package covering firefighters only was passed by the iegisiature; the 

hill. however, was vetoed by the governor 
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Table 1 

Work Stoppages in the Unired Sta tes ,  1942.1~175' 
(\Vi:oikeri and d.iys idlc in rhourandr) 

No. of 

.S!P_PE+ZS 
2,968 
3,752 
4.956 
4.750 
4.985 
3.693 
3,419 
3.606 
4,843 
4,737 
5,117 
5,091 
3,468 
4,320 
3,825 
3.673 
3,694 
3,7 08 
3,333 
3.367 
3,614 
3.362 
3.655 
3,963 
4,405 
4,595 
5,045 
5,700 
5,716 
5,138 
5.010 
5,353 
6,0?4 
5.03 1 

Workers 
Ii~volvcd 

~ 

840 
1 ;980 
2,120 
3,470 
4,600 
2,170 
1,960 
3,030 
2.410 
2,220 
3,540 
2.400 
1,530 
2.650 
1.')00 
1.300 
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2,649 
2.481 
3,305 
3,280 
1,714 
2,?5 1 
2,778 
1,746 

% of Esr. 
Uorkino E Tirile 
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'The number of strippn;uiand~&oikeii reiatc lo rhos< L T C ~ ~ L ~ C S  thiii biigiili in :hi. ye-ir. Days tiiidiciiers include a:i 
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Source: 1:.S. Dcpi. i i i  Libor, Uuiihu of I~abiir Sla:isricc. A?lai?sis ijfl4'0rk St<,iipo~?s, 1975. 1Wdrhin:tcin: (;orein- 

n:rm Printing 0iii;c. liuIii.tin 1940. !977i,  p. lti. 
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As it is noted  elsewhere,  the quest ion as to  .whether o r  not  the r igh t  t o  

s t r i k e  should  b e  g r a n t e d  to  public  employees is inextr icably t ied  to  t h e  

discussion re la ted  to  the i s sue  of collective barga in ing  f o r  public  employees. In 
an ear l ie r  per iod  collective barga in ing  f o r  public  employees was opposed based  

on t h e  premise t h a t  collective barga in ing  p resupposes  t h e  r i g h t  to  s t r i k e  a n d  

t h a t  s u c h  r i g h t  should not  b e  available to public  employees because  of t h e  basic  

differences between p r iva te  i n d u s t r y  as employer a n d  t h e  government  a s  

employer.  T h e  1966 r epor t  to Governor Rockefeller b y  t h e  Taylor  Committee set 

f o r t h  these  differences a s  follows: 

Co l l ec t ive  bargaining,  including the  r i g h t  t o  s t r i k e ,  i s  
recognized as  an e s s e n t i a l  democratic r i g h t  of employees i n  t h e  
p r i v a t e  s e c t o r .  P r iva te  employers have counterva i l ing  r i g h t s :  they 
may lockout  t h e i r  employees o r  go out  of business  e n t i r e l y  . . . .  
Although both p a r t i e s  i n  p r i v a t e  c o l l e c t i v e  bargaining possess  wide 
l a t i t u d e  of agreement i n  p r i v a t e  nego t i a t ions ,  they a r e  sub jec t  t o  
cons t ra in t - - the  pressure of t h e  market p lace  where t h e  consumer's 
power of choice i s  exerc ised .  Jobs can be l o s t  and production can be 
cut  back i f  goods o r  s e rv ices  a r e  pr iced  out  o f  t h e  market . . . .  
Whether o r  not market forces  provide adequate r e s t r a i n t s  i n  the  
publ ic  i n t e r e s t  has o f t e n  been questioned . . .  even i n  t h e  p r i v a t e  
s e c t o r ,  doubts have been r a i sed  about t h e  compat ib i l i ty  with t h e  
publ ic  i n t e r e s t  of unres t ra ined  use of p r i v a t e  economic power i n  t h e  
establ ishment  of wages as  well  a s  of p r i c e s .  

Nor does the  r i g h t  of s t r i k e  i n  t h e  p r i v a t e  s e c t o r  p r e v a i l  
without l i m i t a t i o n .  Under the  Taft-Hart ley Act s p e c i a l  procedures 
may be invoked i n  publ ic  emergency d isputes .14  

I t  i s  t h e  budget,  r a t h e r  than t h e  market p l ace ,  which cons t ra ins  
c o l l e c t i v e  bargaining i n  publ ic  employment. 

..." c o l l e c t i v e  negot ia t ion"  i n  t h e  pub l i c  s e r v i c e  i s  unl ike  
c o l l e c t i v e  bargaining i n  t h e  p r i v a t e  e n t e r p r i s e  s e c t o r .  The s t r i k e  
cannot be a  part. of the  negot ia t ing  process.  15 

J. .%. -2. 
,% ,% 'k 

. . .  Careful  thought about the  matter  shows conclus ive ly ,  . . .  t h a t  
while t h e  r i g h t  t o  s t r i k e  normally performs a  use fu l  funct ion  i n  t h e  
p r i v a t e  e n t e r p r i s e  sec to r  (where r e l a t i v e  economic power i s  t h e  
f i n a l  determinant i n  t h e  making of  p r i v a t e  agreements),  it i s  not  
compatible with t h e  order ly  funct ioning  of our democratic form of 
r ep resen ta t ive  government ( i n  which r e l a t i v e  p o l i t i c a l  power i s  the  
f i n a l  determinant)  . I 6  



P U B L I C  S E C T O R  

It is ultimately the legislature and the political process 
which has to balance the interests of public employees with the rest 
of the community, to relate the compensation of public employees to 
the tax rate, and to appraise the extent and quality of public ser- 
vices and the efficiency of their performance to the aspirations of 
public employees. The methods of persuasion and political activity, 
rather than the strike, comport with our institutions and traditions 
as means to resolve such conflicts of interest. It is these methods, 
moreover, that have been utilized by the wide variety of employee 
organizations which are indigenous to public employment.17 

I t  should be noted that these arguments are  mainly raised in the context 

of legislative deliberations and have been directed toward possible legislation; 

they are generally not raised in the context of constitutional r ights,  i . e . ,  

whether a constitution should contain a grant or prohibition of the right to 

bargain collectively and a similar prohibition o r  grant of the right to strike.  As 

it has already been noted, among the states with constitutional language 

concerning the right of employees to organize and bargain collectively , language 

prohibiting public employee strikes is found only in the Flor'ida Constitution. 

Although today there is less resistance to authorizing public employees to 

strike,18 the issue continues to be debated. The range of views extends from 

the position of most unionists who argue for the unlimited right of public 

employees to strike to the position of most government officials and managers 

who argue against granting the right to s t r ike.  Academic observers of the 

public sector labor scene, who also present diverse views of public employee 

work stoppages, rend more than others to focus on alternatives to the strike 

George Meany, president of the AFL-CIO, has set  forth labor's position as 

foilows : 19 

But in seeking the right to collective bargaining, public 
employees are not pursuing strikes as a goal. Nobody erijoys a 
strike. Strikes are painful and expensive for all concerned, and 
sensible unions and sensi.ble managements do everything in their 
power to avoid them. 

Collective bargaining, like the idea of democratic government, 
is based on corisent and acceptance. It assumes t h . i t  t w ~  parties to a 
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d i s p u t e  can reach  a  r e a s o n a b l e  agreement t h a t  bo th  p a r t i e s  can l i v e  
w i t h .  I t  assumes t h a t  workable compromises, f a i r  and j u s t  t o  bo th  
s i d e s ,  can be reached by t h e  e x e r c i s e  of r e a s o n  through g i v e  and t a k e  
a t  t h e  b a r g a i n i n g  t a b l e .  

. . .  And s t r i k e s  and l o c k o u t s  a r e  a  normal and n e c e s s a r y  p a r t  o f  t h e  
c o l l e c t i v e  b a r g a i n i n g  p r o c e s s .  They a r e  t h e  l a s t  r e s o r t .  

But it i s  n e c e s s a r y  t o  p r e s e r v e  t h e  r i g h t  t o  t h a t  l a s t  r e s o r t .  
Cnless  t h e  r e a l  p o s s i b i l i t y  o f  a  s t r i k e  e x i s t s ,  u n l e s s  bo th  s i d e s  a r e  
c o n s t a n t l y  aware t h a t  s e r i o u s  consequences may f low from m i s -  
judgments and b reaches  of f a i t h ,  b a r g a i n i n g  i s  a  charade--an 
e x e r c i s e  i n  f u t i l i t y .  

I t  is to be noted that even among labor unions, there are  differences of 

views concerning the strike in public employment. Je r ry  Wurf, president of 

AFSCME, recently spoke in favor of mutually acceptable routes for resolving 

impasses. He stated: 20 

kken c o l l e c t i v e  b a r g a i n i n g  reaches  a n  impasse,  t h e r e  need n o t  
be a  s t r i k e  o r  a s u r r e n d e r  by e i t h e r  s i d e .  What i s  needed i s  a  
mutua l ly  a c c e p t a b l e  r o u t e  f o r  r e s o l v i n g  t h e  impasse.  AF'SCME has 
sugges ted  f o r  some t ime t h a t  we f a v o r  t h e  use  of v o l u n t a r y  b ind ing  
a r b i t r a t i o n  i n  impasses .  But we f i n d  p u b l i c  o f f i c i a l s  r e s i s t i n g  t h i s  
p e a c e f u l  a l t e r n a t i v e  t o  s t r i k e s .  

AFSCKE r e c e n t l y  endorsed compulsory b i n d i n g  a r b i t r a t i o n  i n  
emergency p u b l i c  s a f e t y  s e r v i c e s .  Our p roposa l  would g i v e  
f i r e f i g h t e r s  and p o l i c e  o f f i c e r s  a c c e s s  t o  f a i r  mechanisms f o r  
r e a c h i n g  r e a s o n a b l e  s e t t l e m e n t s  of l a b o r  d i s p u t e s .  I t  would 
e l i m i n a t e  t h e  danger t h a t  communities could  s u f f e r  from t h e  
d i s r u p t i o n  of v i t a l  services.  

Arvid Anderson, former commissioner of the Wisconsin Employment 

Relations Coinmissinn an6 present chairperson of the New York City Office of 

Collective Bargaining, regards the question of whether public employees should 

have the right to strike as "academic". He also believes that the strike issue 

must be taken into account in any consideration of the deveiopment of collective 

bargaining in public employment, Gut that the growth in public employee 

unionism and in strikes has caused the question--should public employees have 

the right to strike--to be transcended by demands for orderly procedures to be 

developed which wii prevent strikes from occurring or which ,.vil effectively 

deal with strikes which do occur. 21 



P U B L I C  S E C T O R  

Another view is presented in the notion that perhaps the issue on the 

"r ight  to striket! should not be stated in the framework of "public" v s .  "private" 

employees, but rather within the framework of the essentiality of the services 

provided. It is argued that there are some occupations--hospitals, public 

utilities, sanitation, and schools--in public employment which are  not crucial to 

the  health and welfare of the citizen and services can be interrupted for a brief 

period of time but not indefinitely. On the other hand, there are pubLic 

services which would rank very high on any list of essential services which the 

public should not be deprived from using. Finally, there are  services in which 

work stoppages can be sustained for extended periods without serious effects on 

the community. In the first  instance, strikes should not be prohibited but 

should be made subject to injunctive relief through the courts when they begin 

to threaten the health, safety, o r  welfare of the community. Strlkes by the 

second group, which would include only police and fire protection and prisons, 

would not be permitted and compulsory arbitration would be invoked after all 

other methods have failed. Work stoppages in the other activities would be 

permitted on the same basis as in private industry.  22 This approach, however, 

is criticized as !'fruitlessBt. 23 

Policemen and firemen are no more essential than school teachers; it 
is only that the costs and losses from doing without the police and 
fire departments are more dramatic and immediate. E v e  government 
function is essential in the broadest sense, or the- government 
shouldn't be doing it. In almost every instance, the government is 
the only supplier of ttie service involved--and there is serious 
question about the legitimacy of any strike which deprives the public 
of something it needs and can't get from somebody else. 

More recently, according to the view as articulated by David i,ewin, 

Professor of Business, Columbia Business School, there is doubt being raised 

with respect to the formulated public sector labor poiicy that government 'vork 

stoppages must not be permitted under an:. circumstances. In 1,ewin's opinion. 

policymakers, in legislating against the right. of public empiogees to strike and 

authorizing arbitrated settlements, are  seen to have been exclusively guided by 

the criterion of labor peace, assuming that ?he costs of public employee strikes 

always exceed the costs even of involuntar;- settlements. 24 !'it is doubtful'' , 

tewin s ta tes ,  "whether this view remains a useful guide to policy in light of 
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present financial crisis afflicting many state and local governments and of the 

resulting problematic future growth of the public sector". 25 Several indicators 

of a change in the traditional attitude are pointed out.  Cyclical downturns in 

the mid-1970s have brought an increasing citizen concern about the costs of 

government, the levels of public employee wages and benefits, and the role of 

unions in the fiscal problems of governments. This in turn has led elected 

officials, including many who traditionally have received strong labor support, 

to respond to these concerns by reexamining their commitment to public sector 

collective bargaining, reappraising the costs of labor peace in terms of mandated 

settlements, and supporting more permissive policies toward public employee 

strikes. Rather than a policy choice of simply supporting or opposing the right 

to strike, pubIic officials are being offered the adoption of more selective 

policies betu-een the traditional polar positions. Lewin also observes that 

discussions of strikes and strike policies have focused too narrowly on the 

manifestation of public union power, i . e . ,  the strike, without proper regard for 

other related aspects of collective bargaining and manpower utilization. 26 

Personnel policies2? for public supervisors and managers should be reexamined 

to promote a new sense of management identification in government and lessen 

managers' identification with their subordinates. Removing organization and 

bargaining rights for public managers and supervisors, along with modifying 

personnel policies pertaining to them, helps create a source of nonunion labor 

which may be substituted to deliver public services during a strike. Among 

other sources of substitute labor, subcontracting with the private sector not 

only during strikes but also as an alternative to costly publicly operated 

services is suggested as a possibility. Cultivation of these sources, along with 

reform of governmental labor relations and personnel policies, could produce a 

"potentially effective counterweight against the power of organized public 

employees, and they can mitigate the consequences of governmcnt work 

stoppages, if not totally eradicate them", Lewin states. He concludes : 28 

[ills the economic environment of government becomes more 
constrained, as the costs of labor peace are reassessed, and as 
governments revise their management and manpower utilization 
policies, public sector strikes will be treated less as events always 
to be prohibited and more as events whose consequences must be 
weighed against other bargaining outcomes. 
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Publ ic  s e c t o r  bargaining and s t r i k e  p o l i c i e s  w i l l  more c l o s e l y  
approximate those  of i ndus t ry  not  because t h e  l a t t e r  a r e  neces sa r i l y  
"cor rec t" ,  but  because government cannot e n t i r e l y  escape from the  
d i s c i p l i n e  of t h e  market. 



Chapter 4 
THE HAWAII EXPERIENCE WITH 

PUBLIC EMPLOYMENT COLLECTIVE BARGAINING 

The Hawaii Law on Collective Bargaining in Public Employment 

Act 171, the Hawaii law on collective bargaining in public employment, was 

passed by the Hawaii state legislature on May 6 ,  1970, signed by Governor John 

A .  Burns on June 30, and became effective on July I, 1970. The law is 

reproduced in Appendix C . 

Enacted to implement the constitutional mandate of Article XII, section 2 ,  

which grants public employees the right to organize for the purpose of collective 

bargaining as prescribed by law, the Hawaii law grants public employees the 

right to organize and to be represented by organizations of their choice in 

collective bargaining with their employers. It also protects the right of 

employees to refrain from union activities, except to the extent of paying 

reasonable service fees to the exclusive bargaining representative to defray the 

costs for its services rendered in negotiating and administering an agreement. 

The law requires public employers to negotiate with exclusive bargaining 

representatives and enter into written contracts. It also safeguards those 

rights it grants by prohibiting certain practices by employees; employers, and 

employee organizations. 

The administration of the law is entrusted to the Hawaii Public Employment 

Relations Board (HPERB) which is composed of 3 members appointed by the 

governor, one representir.g management, another representing labor, and one 

public representative who serves as chairperson. Principal duties of the board 

include establishing procedures and resolving disputes over designation of 

appropriate bargaining units, the scope of negotiations, and prohibited 

practices; conducting representation elections; assisting iii the resolution of 

impasse disputes, including the setting of requirements to eliminate imminent or  

present danger to the health and safety of the public caused by an actuaI or 

threatened strike; and certifying the reasonableness of service fees required 

ilnder the law to be paid by ail employees in an appropriate bargahing unit 

5 b 
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Among its other provisions, the law: 

--Designates as the "public employer" in the case of bargaining units 5 

and 6 and bargaining units 7 and 8, the board of education and the board of 

regents, respectively, and the governor (State), the mayors (city and county 

of Honolulu and counties of Hawaii, Maui, and Kauai), in the case of the remain- 

ing units. 1 

--Sets forth the following 13 appropriate bargaining units, including 5 

optional units--(9) through (13)--so designated because of their specialized 

training and essential nature of work: 2 

(1) Nonsupervisory employees in blue-collar positions; 

( 2 )  Supervisory employees in blue-collar positions; 

( 3 )  Nonsupervisory employees in white-collar positions; 

(4) Supervisory employees in white-collar positions; 

(5) Teachers and other personnel of the department of education 
under the same salary schedule; 

(6) Educational officers and other personnel of the department of 
education under the same salary schedule; 

(7) Faculty of the University of Hawaii and the community college 
system; 

(8) Personnel of the University of Hawaii and the community 
college system, other than faculty ; 

(9) Registered professional nurses ; 

(10) Nonprofessional hospital and institutional workers; 

(11) Firefighters ; 

(123 Police officers; and 

(13) Professional and scientific employees, other than registered 
professional nurses. 

--Requires that negotiated agreements be subject to ratification by the 

employees concerned and that all cost items negotiated in an agreement he 

subject To legislative approval 3 
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--Excludes certain matters from the scope of negotiations, including 

classification and reclassification, the Hawaii public employees health fund, 

retirement benefits, and salary ranges and the number of incremental steps now 

provided by law (other than the amount of wages to be paid in each range and 

each step, and the length of service necessary for the incremental and longevity 

steps).  

--Maintains the rights of a public employer to: 4 

(1) Direct employees; 

(2)  Determine qualifications, work standards, nature and content 
of examinations ; 

( 3 )  Hire, promote, transfer, assign, and retain employees in 
positions, and suspend, demote, discharge, or take other 
disciplinary action against employees for proper cause; 

(4) Relieve employees from duties because of lack of work or 
other legitimate reason ; 

(5) Maintain efficiency of government operations; 

(6) Determine methods, means, and personnel by which the 
employer's operations are to be conducted; 

(7) Take such actions as may be necessary to carry out the 
missions of the empIoyer in case of emergencies. 

To assist the governor in discharging the duties set forth in the collective 
5 .  bargaining law, an office of collective bargaining was established m 1975, to be 

headed by the chief negotiator, who is responsible for the conduct of nego- 

tiations and coordination of the State's resources in all mediation, fact-finding, 

and interest arbitration cases. 

The Hawaii law grants public employees a limited right to strike and, at 

the same time, seeks to assure conti?uous government operations by authorizing 

parties to incorporate into their agreement an impasse procedure, culminating in 

final and binding arbitration to be invoked in the event of an impasse over the 

terms of an initial or renewed agreement. In the absence of such a procedure, 

the law requires RPERB to render assistance to the parties to resolve the 
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impasse according to a schedule. The first  step in the statutory impasse 

settlement procedure involves the appointment of a mediator or  mediators by the 

board to assist the parties in arriving at. a voluntary settlement. If no 

resolution is reached through mediation within 15 days of the date of the 

impasse, a fact-finding board of not more than 3 members is appointed by the 

board to make findings of fact and any recommendations for the resolution of the 

dispute to the parties within 10 days after i ts  appointment. Written notification 

of acceptance or  rejection is filed with the board by the parties within 5 days 

after the receipt of the factfinding board's report and recommendations. I f  the 

impasse is not resolved in fact-finding and the parties do not refer the impasse 

to final and binding arbitration. the fact-finding board's report and 

recommendations are  made public. Thereafter either party is free to take 

' '. . .whatever iawful action it deems necessary to end the dispute: provided that 

no action shall involve the disruption o r  interruption of public services within 

60 days after the factfinding board has made public its findings of fact and any 

recommendations for the resolution of the dispute". 6 

The law prohibits any employee from striking who (1) is not included in an 

appropriate bargaining unit for which an exclusive representative has been 

certified by the board, ( 2 )  is included in an appropriate bargaining unit for 

which process for resolution of a dispute is b:y referral to final and binding 

arbitration, or  ( 3 )  is not in the appropriate bargaining unit involved in the 

impasse. Before employees, who are not prohibited from striking under the 

above, may lawfully engage in a s t r ike ,  the following conditions must be met.: 

(li Requirements of dispute settlement procedures in section 89-Ll 
of the law must be complied with in good faith as determined 
by the board; 

( 2 )  Proceedings for the prevention of any prohibited practices 
must have been exhausted; 

(3; Sixty days must have elapsed since the fact-finding hoard 
has made public its findings and recommendations; and 

(4) The exclusive representative must give a 10-day notice of 
intent ro str ike to the board and to the employer. 
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If a strike occurring or about to occur is determined (1) to be in violation 

of the Act, or  (2 )  to present an imminent or present danger to the health or 

safety of the public, the board is authorized to set forth requirements to be 

complied with to avoid or remove imminent or  present danger to the health or 

safety of the public, to issue orders directing the employee organization to 

withdraw the strike declaration or authorization and desist from striking, or to 

issue cease and desist orders directing the employee or employees from 

participating in the strike. 7 

Experience under the Hawaii Law 

Nearly 40,000 srate and county employees are covered by the Hawag law. 

Of this total, about 75 per cent are employed by the State with 18.9 per cent 

employed by the city and county of Honolulu. Bargaining units including these 

employees range in size from the largest single unit of public employees, unit 5, 

teachers, including over 9,000 employees, followed by unit 3 ,  including nearly 

8,500 employees, to the smallest unit, unit 4 ,  with less than 500 employees. 

The size of all 13 units and the exclusive representative of the units are 

presented in Table 3. 

During the span of the law's 7 years of experience, there have been 

several notable developments, including the negotiation of nearly 55 collective 

bargaining agreements; processing of employee grievances, of which less than 

40 have been required to be resolved through final and binding arbitration; and 

resolution of nearly 30 negotiation impasse disputes, with only one disruption 

involving withdrawal of employees' services for any extended period of time. 8 

In addition, over 80 decisions have been issued by HPERB out of the more than 

200 cases brought before the board. 

The Hawaii law has been assessed as one of the most comprehensive public 

employment relations statutes in terms of its coverage of all state and local 

government employees and in its treatment of the important issues of public 

sector collective bargaining. I t  also includes innovative features, on such 

topics as  union security and the right to strike, which have attracted the 
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attention of legislators, students, and practitioners in the field. In the opinion 

of Seidman and other observers and commentators, the law, in its original fonn, 

was not without its  imperfection^.^ It was criticized, for example, as not as 

carefully drawn as may be desired, with resulting inconsistencies and 

ambiguities. This has been particularly true with respect to definitions of terms 

covered under section 89-2 of the law, the implementation of the provisions of 

the law related to the service fee, representation elections, resolution of 

impasse disputes, and strikes. It shouid be noted, however, that sections of 

the law have been subject to board and court interpretations, and some of the 

uncertahties and ambiguities have been resolved. 

In 1974 the Governor's A d  Hoc Commission on Operations, Revenues and 

Expenditures, in accordance 'with Executive Order No. 73-1, conducted a broad- 

ranging review of taxes and revenues, expenditures, and governmental 

operations in selected areas and made recommendations to improve the 

"efficiency and effectiveness" of state government. With respect to the area of 

"Collective Bargaining in the Public Sector'!, the commission made a number of 

recommendations, including: 10 

(I) The establishment of an office of employee relations within the 
governor's office responsible for discharging the governor's 
duties under the Hawaii public sector collective bargaining 
la%- ; 

(2) Amendment of the Hawaii law to provlde that bargaining units 
for supervisors shall not be represented by the same union 
representing their rank-and-file employees ; however, 
separate locals or  divisions within a union may serve as 
agents for supervisors and rank-and-file eniplogees; 

(3 j  Development of a personnel plan capable of attracting 
qualified managers and other personnel excluded from 
bargaining units with a compensation plan related to 
camparabie plans in the private sector; 

(41 Retention of the management rights clause in the Hawaii law 
for the t i ~ e  being; 

( 5  Review of compensation schedules established by statute prior 
to collective bargaining to determine their relevance to 
negotiated compensation previsions ; 
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(6) Redesign of public employee retirement allowances by the 
Employees' Retirement System ; 

(7)  Consideration of the effects of the Hawaii law on the role of 
the civil service commission by the Reorganization 
Commission; and 

(8) Preparation of a report on the compatibility of the laws on 
collective bargaining, civil service, and public employment, 
in general, including recommendations thereon, particularly 
in the areas of classification, recruitment and initial hiring 
(including probationary periods), placement, reassignment 
and promotion, evaluation of employee performance, 
compensation schedules, and job security provisions. 

The impact of collective bargaining on the merit principle was also another 

area of recent study and review, and this was carried out by Seidman and Najita 

in 1975. The study was devoted to an examination of the relationship between 

the merit principle and collective bargaining in state and local government in 

Hawaii, to ascertain their compatibility and determine the problem areas, and to 

make recommendations for clarification or changes in the law that would protect 

the merit principle in the public service without infringing on the legitimate 

collective bargaining rights of public employees. Based on their study of data 

obtained from nearly 120 interviews with labor officials and key officials in the 

state, county, and city service in Hawaii, from correspondence with heads of 

civil service commissions and other officers in the other 49 states and 31 major 

cities or urban areas, and from public employee collective bargaining contracts, 

grievance files and decisions of the Hawaii Public Employment Relations Board, 

the authors concluded that although collective bargaining has had some impact 

on the merit principle in state and local government in Hawaii, it has not 

destroyed the merit principle, nor is it likely to do so. Collective bargaining 

limits the merit principle most in the area of filling vacancies, particularly 

promotions, the researchers found. However, other social goals, such as 

political influence and equal opportunity. are pointed out as modifying merit 

much more than collective bargaining has ever done. Union officials are found 

to be faced with a dilemma in that however sympathetic they may be toward the 

equal opportunity objective; they have an obligation to represent their 

members. and they will insist that applicable provisions of the contract, such as 

seniority, be observed, the report states 



O R G A N I Z A T I O N ;  C O L L E C T I V E  B A R G A I N I N G  

Although collective bargaining and merit conflict at some points, the 

conflict is not so great or so irreconciliable that a choice must be made between 

them, it is pointed out. Collective bargaining is desirable in the public service 

because it improves moralei prevents arbitrary management action, and gives 

employees a voice in the determination of working conditions. The merit 

principle is important to give all applicants opportunity for appointment and to 

promote efficiency. Thus, the authors pointed out, public policy should seek to 

preserve some essentials of the merit principle, such as those relating to the 

examination and appointment process, as desirable goals logically entrusted to 

management, while permitting unions to negotiate reasonable security of 

employment that will raise morale while assuring efficiency in government. 

Collective bargaining is seen as posing no threat to the concept of equal 

pay for equal work with regard to the same job title. But where there are 

multiple bargaining units, as in Hawaii, the authors caution that it would be 

unrealistic to expect that positions that are located in different bargaining units 

but that are considered equivalent in education, skill, and responsibility, will 

pay precisely the same amounts. The pay for these positions should be kept 

roughly in balance by the self-interest of the employee groups, as well as by 

management's concern with equity and morale. 11 

In addition to these studies the Hawaii law has undergone legislative 

review. in the fall of 1975, joint hearings were conducted by the House 

Committee on Labor and Public Employment and the Senate Committee on Human 

Resources to review the law and the experience under i t .  In its report to the 

Speaker of the House, the House Committee on Labor and Public Employment set 

forth its conclusions as follows: 12 

The essence of collective bargaining in the public sector is the 
joint negotiation between public employers and unions to achieve a 
set of terms and conditions under which employees of a bargaining 
unit will work. As such, collective bargaining, since its enactment 
five years ago, is already operating at all levels of Hawaii's State 
and county government. !&at makes it operative is that every 
bargaining unit under the law has exercised its right to organize, 
the opportunity to bargain over substantive matters, and the 
achievement of a written emplo~ment contract.. 
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Although all this has been accomplished and a mechanism for 
resolving questions of interpretation and application of negotiated 
contracts exists in the Hawaii Public Employment Relations Board, 
problems remain which, for the most part, flow from the peculiar 
nature of collective bargaining in the public sector. It is to these 
problems your Committee has addressed its interim work and which it 
will continue to examine during the coming session. 



GLOSSARY 

The language of labor-management relations, although peculiar to and 

reflective of the practices of employer and labor institutions and their 

representatives, is not rigid, and many of the terms used have broad, generally 

accepted meaning. In some cases, as issues and practices have become more 

complex, the terms have taken on more technical meanings. 

The term collective bargaining has popularly been used to denote the 

process whereby representatives of labor and management are required, usually 

by law, to meet to work out the set of conditions--normally called wages, hours, 

and other terms and conditions of employment--to be embodied in an agreement 

or contract, which is to govern the relations of the parties for a specified 

period of time. A more current definition of the term has developed to include 

the day-to-day activities involved in effectuating and implementing the terms of 

the agreement. The term is now generally regarded as covering both the 

process of negotiation over the terms of the contract and the continuing process 

of effectuating the agreement. Thus, collective bargaining is not confined to 

the making of an agreement at specified times of the year, but it is viewed as a 

continuous process, including utilization of contractual grievance procedures. 

To the individual employee, the grievance procedure provides a means of 

enforcing the terms of the contract and a method of appeal against arbitrary 

decisions affecting the employee's wages or working conditions; it protects the 

democratic rights of an individual in the work place in the same way that the 

judicial system protects the individual's democratic rights in civil life. 

It should also be noted that the legal obligations of collective bargaining 

as it is practiced in the private sector under the National Labor Relations Act 

and the Taft-Hartley Act are more complex than the generally accepted use of 

the term. In the public sector, the term collective -- baryaininx -- has not yet 

developed the same meaning that it has in the private sector. Although an 

increasing number of jurisdictions have adopted legislation authorizing collective 

bargaining by public employees, there has not yet developed a consensus as to 

what features of  the collective bargaining process in the private sector are  



applicable to the public sector. There is n~uch interest as to the form of 

collective bargaining which would be most appropriate for adoption in the public 

sector, and much discussion may be found in the current literature concerning 

such issues as impasse resolution mechanisms, the right to strike,  and the scope 

of negotiations in public sector collective bargaining. 

Although there has been some effort to use a softer terminology, such as  

"professional negotiation", "collective dealing", and "collective negotiations'!, 

when referring to the give-and-take in working out mutually satisfactory 

settlements between public employees and public employers, there now appears 

to be less discomfort with the use of the term collective bargaining. 

Increasingly, state and local authorizations are  resorting to use of the term 

collective bargaininz rather than "professional negotiation" or "collective -- 
negotiation". The definition of the term found in the Hawaii public employment 

collective bargaining law, which follows the pattern of the definition of the term 

contained in the National Labor Relations Act, is to be found in nearly 30 other 

state and local authorizations. The Hawaii law provides: 1 

" C o l l e c t i v e  b a r g a i n i n g "  means t h e  performance o f  t h e  mutual  
o b l i g a t i o n s  of  t h e  p u b l i c  employer and e x c l u s i v e  r e p r e s e n t a t i v e  t o  
meet a t  r e a s o n a b l e  t i m e s ,  t o  c o n f e r  and n e g o t i a t e  i n  good f a i t h ,  and 
t o  e x e c u t e  a  w r i t t e n  agreement w i t h  r e s p e c t  t o  wages, h o u r s ,  and 
o t h e r  terms and c o n d i t i o n s  of  employment, e x c e p t  t h a t  by any such 
o b l i g a t i o n  n e i t h e r  p a r t y  s h a l l  be  compelled t o  a g r e e  t o  a  p r o p o s a l ,  
o r  be r e q u i r e d  t o  make a  c o n c e s s i o n .  

There are other words and phrases commonly used in the discussion of 

issues related to labor-management relations. The definitions of these terms, 

based in large par t  on those found in - Roberts' Dictionary of Industrial Relations 
2- and Labor-Management - - ~ Relations in - -- the Public Service, are presented below 

arranged alphabetically for ease in finding the word o r  phrase.  

A . n c p  Shop - ( F a r  -- Share Agreement). A union security provision to 

eliminate "free riders".  All employees in the bargaining unit are  required to 

pay dues or service charges to the collective bargaining agent.  Nonunion 

employees, however, are not required to join the union as  a condition of 

employment. Payment of dues is to defray the expenses of the  bargatninff agent 
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in negotiations, contract administration, and other activities related to the 

collective bargaining function. In public employment, these arrangements are 

required to be authorized by law and, when authorized, are typically made a 

negotiable subject of bargaining. 

Appropriate Bargaining Unit. -. See Bargaining Unit. 

Arbitration. Arbitration is a quasi-judicial proceeding in which a third 

party determines the issues which cannot be resolved by the parties through 

collective bargaining or  other means. The arbitrator or arbitration panel 

normally holds a hearing on all relevant facts and disputed issues and then 

renders a decision or award which is always final and binding on both parties. 

Arbitration mag be "compulsory", that is, the parties may be required by law to 

submit a dispute to arbitration, or it may be "voluntary", in that it is done by a 

voluntary submission agreement or by language in the agreement to submit all 

future disputes, as qualified by the definition of what constitutes an arbitrable 

grievance, to arbitration. 

Arbitration is most frequently applied to the resolution of disputes arising 

from the interpretation and application of the collective agreement (called 

"rights arbitration"). It is found in over 90 per cent of collective bargaining 

agreements as the terminal step in the grievance procedure. Less frequently, 

the process is applied to the resolution of disputes arising from negotiations 

over new contract terms (called "interest arbitration"). 

Bargaining Ijnit. The group of employees determined to constitute the 

unit appropriate for bargaining purpose to be represented by an exclusive 

bargaining representative. In most instances, the appropriate bargaining unit 

for a particular group of employees is determined by a national, state, or local 

government board. 

Certification. Official recognition by the Xational Labor Relations Board, - 
or a state labor agency, that the labor organization is the duly designated 

agency for purposes of collective bargaining. A union so certified remains the 

exclusive bargaining representative for ail of the employees in the appropriate 



bargaining unit ,  until the union is replaced by another organization, 

decertified, o r  dissolves. 

Closed Shop. A form of union security wherein the employer agrees to 

hire and retain only union members in good standing. The closed shop is 

outlawed under  the Taft-Hartley Act. 

Collective Bargaining Agreement. A contract or  mutual understanding 

between a union and company o r  their representatives setting forth the terms 

and conditions of employment, usually for a specific period of time. Most 

agreements include sections dealing with the bargaining unit ,  union security,  

seniority, wages and hours ,  and other working conditions, such as vacation 

pay ,  grievance procedures, and duration. Public sector agreements are 

generally bound to have a narrower scope of collective bargaining than private 

sector agreements. 

Conciliation. The process, sometimes called an extension of collective - 

bargaining, whereby the parties seek to reconcile their differences. In the 

conciliation process, a third par ty  acts as the intermediary in bringing the 

disputing parties together, but acts as a catalytic agent,  by being available, 

but  not actually taking an active par t  in the settiement process. C:onciliation is 

sometimes distinguished from mediation. bvhere the third par ty  actively seeks to 

assist the parties in reaching a setrlement , by making suggestions, providing 

background information, and noting avenues open to the parties for settlement 

The third party does not actually decide o r  determine the settlement, but  helps 

the parties find a solution to the problem. In current usage, the terms 

conciliation and mediation are  used interchangeably 

D i z u t e  Settiement. A labor dispute, generally speaking, includes any -. .- -~ 

controversy concerning the terms and conditions of employment; or  concerning 

the association or  representation of persons iri negotiating, fixing, maintaining, 

changing, o r  seeking to arrange the terms or  conditions of employment. Tiiere 

are  many methods for the settlement of these differences: mediation: 

conciliation, fact-finding, emergency boards,  arbitration. o r  litigation 
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Employee Organization. -- A phrase which has the same connotation as  

"labor organization", except that it does not have the flavor of "unionism". In 

the public sector, there are  many organizations which do not consider 

themselves "labor" organizations, although they may perform many of the 

functions of a labor organization, such as  representing employees and seeking 

improvement in wages and working conditions. Some may be professional o r  

technical organizations which want to maintain a clear distinction between the 

services which they perform for their membership and the general role and 

function of a labor union. The term is frequently used interchangeably with 

"public employee organization". 

Under Presidential Executive Order 10988, the term was defined as :  

. . .  any l awfu l  a s s o c i a t i o n ,  l a b o r  o r g a n i z a t i o n ,  f e d e r a t i o n ,  c o u n c i l ,  
o r  b ro the rhood  having a s  a  p r imary  purpose  t h e  improvement of  working 
c o n d i t i o n s  among F e d e r a l  employees,  o r  any c r a f t ,  t r a d e  o r  
i n d u s t r i a l  union whose memberships i n c l u d e  b o t h  F e d e r a l  employees 
and employees of  p r i v a t e  o r g a n i z a t i o n s ;  b u t  such terms s h a l l  n o t  
i n c l u d e  any o r g a n i z a t i o n  ( I )  which a s s e r t s  t h e  r i g h t  t o  s t r i k e  
a g a i n s t  t h e  Government of  t h e  C.S.  o r  any agency t h e r e o f ,  o r  t o  
a s s i s t  o r  p a r t i c i p a t e  i n  any such s t r i k e ,  o r  ( 2 )  which advoca tes  t h e  
over throw of  t h e  c o n s t i t u t i o n a l  form of Government i n  t h e  Vni ted  
S t a t e s ,  o r  ( 3 )  which d i s c r i m i n a t e s  w i t h  r e g a r d  t o  t h e  terms o r  
c o n d i t i o n s  of membership because  of  r a c e ,  c o l o r ,  c reed  o r  n a t i o n a l  
o r i g i n .  

Under Presidential Executive Order 11491, the term "labor organization" is 

substituted for "employee organization" and redefined to exclude organizations 

of supervisors and managers and to extend the nondiscrimination requirement to 

include sex and age.  

Under section 89-2(8), Hawaii Revised Statutes,  ~- the Hawaii Collective 

Bargaining in Public Employment law, "employee organization" is defined as "any 

organization of any kind in which public employees participate and which exists 

for the primary purpose of d e a h g  with public employers concerning 

grievances, labor disputes, wages, hours,  and other terms and conditions of 

employment of public employees" 



Exclusive Bargaining Representative. --- When a union is certified as the 

collective bargaining agent for a particular bargaining unit, it becomes the 

"exclusive" bargaining representative for -~ all employees in the unit ,  nonunion as 

well as union. 

Under section 89-2(10), H a u s  Revised Statutes,  "exclusive 

representativen is defined as "the employee organization, which as a result of 

certification by the board, has the right to be the collective bargaining agent of 

all employees in an appropriate bargaining unit without discrimination and with- 

out regard to employee organization membership". 

Executive Order -- - 10988. Now superseded by Presidential Executive Order 

li491, Presidential Executive Order 10988 was issued by President John F .  

Kennedy on January 17, 1962, dealing with employee-management cooperation in 

the federal service. I t  provided the mechanism for determining bargaining 

representation and forms of recognition for employees. It also established 

machinery in the Department of Labor and the U .  S .  Civil Service Commission to 

provide technical assistance to government departments in carrying out the 

provisions of the order .  

Fact-Findinn. One of the methods of impasse resolution wherein a single -- 
third party o r  special panel, usually 3 or  5 persons, is appointed to review the 

positions of labor and management, with a view to focusing attention on the 

major issues in dispute, and resolving differences as  to facts.  The board may 

merely report its determination of the facts or make written findings of fact and 

recommendations to the parties as to terms of settlement. This procedure: 

usually statutory in nature.  is initiated by an appropriate state agency on its 

oxn motion or at  the request of the parties. usually after mediation efforts have 

failed. 

Under section 89-2(11) : Hawaii . Revised Statutes, ~- "fact-finding" is defined 

as "identification of the major issues in a particular impasse, review of the 

positions of the parties and resolution of factual differences b y  one or more 

impartial fact-finders, and the making of recommendations for settlenienr of the 

impasse" 
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Grievance. Broadly defined,  any  complaint b y  an  employee o r  b y  a union 

(sometimes by  t h e  employer o r  employer association),  concerning a n y  aspect  of 

the  employment relat ionship;  t h e  complaint may be  real  o r  fancied,  a rb i t rable  o r  

nonarbi trable u n d e r  the  cont rac t .  Arbitrable grievances a r e  usually those 

which ar i se  ou t  of t h e  misinterpretat ion,  misapplication, o r  violation of t h e  terms 

of the  collective bargain ing  agreement .  

Under t h e  Kew York City Collective Bargaining Law,, f o r  example, 

"grievance" is defined a s :  3 

. . .  ( I )  a d ispute  concerning the  app l i ca t ion  o r  i n t e r p r e t a t i o n  of the  
terms of a wr i t t en  c o l l e c t i v e  bargaining agreement o r  a personnel 
order  of the  mayor, o r  a determination under sec t ion  two hundred 
twenty of the  labor  law a f f e c t i n g  terms and condit ions of employment; 
(2) a claimed v i o l a t i o n ,  mis in te rp re ta t ion ,  o r  misapplicat ion of the  
r u l e s  o r  regula t ions  of a municipal agency or  o ther  publ ic  employer 
a f f e c t i n g  the  terms and condit ions of employment; ( 3 )  a claimed 
assignment of employees t o  du t i e s  s u b s t a n t i a l l y  d i f f e r e n t  from those 
s t a t e d  i n  t h e i r  job c l a s s i f i c a t i o n s ;  o r  (4) a claimed improper 
holding of an opencompetitive r a the r  than a promotional examination. 
Notwithstanding the  provisions of t h i s  subsect ion,  the  term 
grievance s h a l l  include a d ispute  defined as  a grievance by executive 
order  of the  mayor, by a c o l l e c t i v e  bargaining agreement o r  a s  may be 
otherwise expressly agreed t o  i n  wr i t ing  by a publ ic  employee 
organiza t ion  and the  appl icable  publ ic  employer. 

Grievance (Rights )  Arbitrat ion.  - .- Arbitration which involves the  violation, 

misinterpretat ion,  o r  misapplication of the  agreement .  T h e  a rb i t r a to r  in th is  

t y p e  of d ispute  in t e rp re t s  and  applies the  cont rac t  and  ac ts  in a quasi-judicial 

capacity concerning the  meaning a n d  in tent  of the  contract  when disagreements 

cannot be se t t led  a t  t he  lower levels of rhe gr ievance  procedure .  

i m m .  Deadiock in negoriations between management officials a n d  -- 

representa t ives  of an  employee organization ove r  the  terms and  conditions of 

employment. Many of the  public sector  collective bargain ing  laws provide f o r  

procedures  in case an  impasse i s  reached in negotiations. An impasse may be 

deemed to ex i s t ,  a s  u n d e r  the  Xew York s t a t e  law, if the  par t ies  fail to achieve 

agreement a t  least  60 days  p r io r  to the  budget  submission da te  of the  public  

employer 



Under the Hawaii law, "impasse" is defined as "failure of a public 

employer and an exclusive representative to achieve agreement in the course of 

negotiationso4 which has been interpreted by the Court to mean failure after 

good faith negotiations. 5 

Labor -- Organization. A group of workers in a voluntary association 

combined for the common purpose of protecting o r  advancing the wages, hours. 

and working conditions of their members. Although these organizations are 

concerned occasionally with matters of social and political concern, this is not 

their primary aim, but a function which is made necessary by the common 

interest in protecting and advancing the welfare of their members. Political 

activity frequently is directed toward that end rather than toward the political 

arena as such. 

The National Labor Relations Act defines the term "labor organization" as 

"any organization of any kind, o r  any agency o r  employee representation 

committee o r  plan, in which employees participate and which exists for  the 

purpose,  in whole or in par t ,  of dealing with employers concerning grievances, 

labor disputes, wages, rates of pay, hours of employment o r  conditions of 

work". 

Presidential Executive Order ll491 defines the term as :  

. . .  a  l awfu l  o r g a n i z a t i o n  of  any k ind  i n  which employees p a r t i c i p a t e  
and which e x i s t s  f o r  t h e  purpose ,  i n  whole o r  i n  p a r t ,  of  d e a l i n g  
w i t h  a g e n c i e s  concern ing  g r i e v a n c e s ,  p e r s o n n e l  p o l i c i e s  and 
p r a c t i c e s ,  o r  o t h e r  m a t t e r s ,  a f f e c t i n g  t h e  working c o n d i t i o n s  of  
t h e i r  employees;  b u t  does  n o t  i n c l u d e  o r g a n i z a t i o n s  which 

(I) c o n s i s t s  of  management o f f i c i a l s  o r  supervisors, e x c e p t  a s  
p rov ided  i n  s e c t i o n  24 o f  t h i s  Order ;  

(2) a s s e r t s  o r  p a r r i c i p a t e s  i n  a  s t r i k e  a g a i n s t  t h e  Government 
of  t h e  Uni ted  S t a t e s  o r  any agency t h e r e o f  o r  imposes a  
d u t y  o r  o b l i g a t i o n  t o  conduc t ,  a s s i s t  o r  p a r t i c i p a t e  i n  
such a  s t r i k e ;  

( 3 )  advoca tes  t h e  over throw of  t h e  c o n s t i t u t i o r r a l  form o f  
government i n  t h e  Uni ted  S t a t e s ;  o r  
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(4) d iscr iminates  with regard t o  t h e  terms o r  condit ions of 
membership because of race ,  co lo r ,  creed,  sex ,  age ,  o r  
na t iona l  o r i g i n ;  . . .  

The Hawaii law refers to "employee organization'' rather than "labor 

organization". 

Lockout. The lockout is the employer's tool of applying economic 

pressure when the parties are unable to resolve their problems in negotiations 

or agree on the terms or conditions of employment. The strike is the union's 

last resort; the lockout is the employer's. The lockout generally implies the 

temporary w-ithholding of work, by means of shutting down the operation or 

plant, from a group of workers in order to bring pressure on them to accept the 

employer's terms. There is great diFficulty in classifying a situation as a strike 

or lockout since it depends upon determination of who, the union or the 

employer, is the initiator of the work stoppage. 

In the strike statistics maintained by the U .  S .  Department of Labor, the 

term "work stoppages" brings both strikes and lockouts into the picture. In 

current disputes. strikes occur more frequently. 

Provocation by the employer is also extremely difficult to determine. The 

union frequently argues the existence of a lockout to place responsibility for the 

work stoppage on the employer themselves. The public frequently sees only the 

union doing the picketing and taking the overt action and so places the 

responsibility for the work stoppage on the union. 

Like most of its counterparts, the Hawaii law does not contain a definition 

of this term. 

Maintenance of - Membership. A form of union security which provides 

that, after a 15-day period during which time employees are free to decide 

whether they want to remain in the union or to withdraw, all union members or 

those who subsequently become union members shall maintain their union 

membership in good standing for the duration of the agreement a s  a condition of 

continued employment 



Majority Rule. The Xationai Labor Relations Act and state labor relations 

acts provide for holding elections to determine who should represent employees 

of a particular employer o r  group of employers for the purpose of collective 

bargaining. The rules developed under previous statutes,  including the 

Railway Labor Act and various boards under section S(a) of NLRA, provided 

that  a majority of the employees voting in the appropriate bargaining unit would 

determine the exciusive bargaining representative for all of the employees in the 

uni t .  

Management - Rights. They encompass those aspects of the employer's 

operations which do not require discussion with o r  concurrence by the union, o r  

r ights reserved to management which are  not subject to collective bargaining. 

Such prerogatives o r  rights may include matters of h i  production, 

scheduling, price fixing, and the maintenance of order and efficiency, as well 

as  the processes of manufacturing and sales. In the private sector,  these 

rights are often expressly reserved to management in the collective bargaining 

agreement 

This area is one of substantial conflict between labor and management 

because the scope of collective bargaining tends to be modified as  economic and 

social conditions change. 

Management contends that because of its responsibiiity for maintaining the 

operation of a company and the control of the business for the benefit of 

stockholders, it must of necessity be vested with adequate authority to carry 

out those functions. The unions on the other hand insist that these management 

functions are  reasonable and proper only when they do not impinge on the 

specific needs o r  concerns which affect the relation of the individual to the job. 

Thus ,  the field is an open one, and judging from decisions not oniy of the 

employers and unions in collective bargaining bur. also of the National Labor 

Relations Board, the scope of collective bargaining will continue to be a 

changing one. What was a management right a few years ago may now be a joint 

concern of labor and management. 
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Both f ede ra l  a n d  s t a t e  laws ref lect  t h e  concern  o v e r  t h e  r i g h t  of t h e  

public agency to  perform its mission without in te r ference  b y  organized public  

employees. T h e  claim in t h e  public  sec tor  h a s  been reinforced b y  t h e  existence 

of o t h e r  p r o c e d u r e s ,  t h rough  s t a tu t e  a n d  civil se rv ice  regulat ions,  which 

provide  a deg ree  of protection f o r  t h e  public  employee. T h e  point h a s  also been  

made t h a t  many of t h e  decisions which might come within t h e  scope of 

negotiation o r  barga in ing  ( a n d  hence  sh i f t  t h e  ex ten t  of management a n d  union 

r i g h t s )  a r e  within t h e  discret ion of f ede ra l  a n d  s t a t e  leg is la tures .  

Pres ident  Kennedy's  T a s k  Force h a d  t h e  following comments o n  t h e  scope 

of negotiations between exclusive barga in ing  a g e n t s  and  public  employers : 6 

Any agreement between management o f f i c i a l s  and an employee 
organiza t ion  t o  grant  exc lus ive  recogni t ion  should include a 
s tatement  recognizing t h a t  i n  t h e  adminis t ra t ion  of any agreement 
reached between the p a r t i e s ,  the  o f f i c i a l s  and employees concerned 
a r e  governed by the  provis ions  of app l i cab le  Federal  laws and 
r egu la t ions ,  including p o l i c i e s  s e t  f o r t h  i n  t h e  Federal  Personnel 
Manual, and t h e  agency's r egu la t ions ,  a l l  of which a r e  regarded as  
paramount, and any such agreement must a t  a l l  times be applied 
sub jec t  t o  a l l  such laws, regula t ions  and p o l i c i e s .  Subject  t o  
e x i s t i n g  c o l l e c t i v e  agreements, such agreements should recognize 
t h a t  t h e  r e s p o n s i b i l i t y  of management o f f i c i a l s  f o r  a Government 
a c t i v i t y  r equ i re s  t h a t  they r e t a i n  t h e  r i g h t  (1)  t o  d i r e c t  i t s  
employees; (2)  t o  h i r e ,  promote, demote, t r a n s f e r ,  a s s ign ,  and 
r e t a i n  employees i n  pos i t i ons  wi th in  t h e  a c t i v i t y  on the  b a s i s  of 
mer i t  and e f f i c i e n c y ,  i n  accordance with appl icable  Federal  laws and 
r egu la t ions ;  (3 )  t o  suspend o r  discharge employees f o r  proper cause; 
( 4 )  t o  r e l i e v e  employees from d u t i e s  because of lack  of work o r  f o r  
o the r  l eg i t ima te  reasons;  (5)  t o  maintain the  e f f i c i e n c y  of the  
Government opera t ions  en t rus t ed  t o  them; and (6)  t o  determine the  
methods, means, and personnel by which operat ions a r e  t o  be c a r r i e d  
on. 

T h e  Hawaii law similarly incorporates  a provision pro tec t ing  t h e  r i g h t s  of 

management.  T h e  law provides  a s  follou-s: 7 

Excluded from the  sub jec t s  of negot ia t ions  a r e  mat te rs  of 
~ I a s s i f i c a t i o n  and r e c l a s s i f i c a t i o n ,  t h e  Hawaii pub l i c  employees 
hea l th  fund, re t i rement  b e n e f i t s  and t h e  s a l a r y  ranges and the  number 
of incremental and longevity s t eps  now provided by law, provided t h a t  
the  amount of wages t o  be paid i n  each range and s t e p  and t h e  length  
of s e rv ice  necessary f o r  t h e  incremental and longevi ty  s t eps  s h a l l  be 
negot iab le  . . . .  



... The employer and the exclusive representative shall not agree to 
any proposal which would be inconsistent with merit principles or the 
principle of equal pay for equal work pursuant to sections 76-1, 
76-2, 77-31, and 77-33, or which would interfere with the rights of a 
public employer to (1) direct employees; (2) determine 
qualification, standards for work, the nature and contents of 
examinations, hire, promote, transfer, assign, and retain employees 
in positions and suspend, demote, discharge, or take other 
disciplinary action against employees for proper cause; (3) rel~eve 
an employee from duties because of lack of work or other legitimate 
reason; (4) maintain efficiency of government operations; (5) 
determine methods, means, and personnel by which the employer's 
operations are to be conducted; and take such actions as may be 
necessary to carry out the missions of the employer in cases of 
emergencies. 

Mediation. The most common and widely accepted public sector impasse 

resolution process whereby an outsider, occasionally a person known to the 

parties and eminently fair ,  offers services to both sides in an effort to assist 

them in finding an acceptable solution to the problem. In present usage, the 

term conciliation is regarded as the equivalent of mediation. 

The conciliator or mediator does not make decisions. Even a highly active 

conciliator or mediator only suggests possible areas for compromise and 

contributes additional points of view to the situation, but the resolution of the 

dispute is left to the parties. Where the parties are  unwilling to help find a 

solution, the role of the conciliator o r  mediator is of relatively little value. 

Under section 89-2(14), Hawaii Revised Statutes,  "mediation" is defined as  

"assistance by an impartial third party to reconcile an impasse between the 

public employer and the exclusive representative regarding wages, hours,  and 

other  terms and conditions of employment through interpretation, suggestion, 

and advice to resolve the impasse". 

to Bargain. This phrase has to do with the collective bargaining - 
rights of organizations under the provisions of federal and state laws, 

particularly when they have been certified as the collective bargaining agents of 

the employees in the bargaining unit. The right to bargain is retained as long 

a s  the unions are properly certified and have a majority ifi an appropriate unit 
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l&@ - to Organize. A protection necessary if employees are  to engage in 

collective bargaining. This right is basic to national labor policy in the United 

States. 

Right-to-Work -- Law. Provisions in state laws which prohibit or make 

illegal arrangements between an employer and union (for union shop, closed 

shop, maintenance of membership, preferential hiring, or other union security 

provisions) which require membership in a union as a condition of obtaining o r  

retaining employment. 

State legislatures have the authority under the provisions of the Taft- 

Hartley Act to pass legislation more restrictive than the union security 

provisions of the federal law. The courts have upheld the right not only of the 

states to pass such legislation but also to enforce i t .  

Some of the states have also amended their constitutions to prohibit 

enacunent of union security provisions within their respective jurisdictions. 

of - Bargaining:. - The actual scope or subject matter which 

management and unions bring within the area of the collective bargaining 

contract. 

Unfair Labor Practice. Actions of employers o r  unions that are prohibited - -- 
as  unfair labor practices under the statutes,  which if not restrained would 

undermine the vested rights of employees and employers o r  tend to frustrate the 

collective bargaining process. Charges of unfair labor practices are  adjudicated 

by appropriate agencies responsible for administering the collective bargaining 

law. If violations are  found, cease and desist orders are issued, or other relief 

may be granted, and such orders may be enforced in the courts.  

Union .- Sec*. Protection of the union against employersl nonunion 

employees, and/or raid by competing unions, typically through contract 

provisions establishing the union shop, closed shop, maintenance of 

membership, or agency shop 



Union Shop. A form of union security which permits the employer to hire 

whomever the employer pleases but requires all new employees to become 

members of the union within a specified period of time, usually 30 days. It also 

requires the individual to remain a member or pay union dues for the duration 

of the collective bargaining agreement. 



FOOTNOTES 

Chapter 1 

1. The arnmdmmt was submiired as Committee Propasi1 
YO. 5. 

2 .  " i a r a i i ,  C o n s r i r u r i o a a l  Convention, 1966, 3.:. ... i- 
<roe, Vol. I ,  s t a n e i n g  Commirtre ileparc xo. 4 2 ,  
p. 207. 

5 .  i i l e s  o f  :he c a m i i t c i '  on publ ic  a e s l i r , ,  i l u c n r i o r  
and Weifare; Labor and i n d u s t r y  are ca be found 
i n  the S t a t e  Arcnives.  

6. P r e s i d m r  Raosevelr  i n  h i s  rrssagc to rile redera-  
tion O:  ~ ~ d e r a l  ~~~l~~~~~ on nugus t  16, 1937, 
s t a t e d :  "Since t h e i r  own s t l v i c e s  have t o  do 
w i t h  the f u n c t i o n i n g  of governmest, 6 s t r i k e  of 
;llblic employees m a a i f e s t s  n a t h i c g  l e s s  than an 
i n t e n t  on :heir  p a r t  to i>revent or o b s i r u c r  :he 
opezar ions  of government u n c i l  t h e i r  demands are 
s a t i s f i e d .  Such a c r i o n ,  looking toward the  
p a r a l y s i s  of  Government by those  who l ave  sworn 
to support  i r .  is un th inkab le  and i n t o l e r a b l e . "  

George Meany a l s o  recognizing the dif ference  
between p r i v a t e  union employees and government 
employees s t a t e d :  "We b e l i e v e  chat  it i s  rssen- 
r i a l  t o  d e v i s e  am i n p a r r i a l  and o r e e r l y  :;;bariiu:e 
f o r  t h e  r i g h t  ro  s t r i k e .  Otherwise,  t h e  r i g h t  r3 
organ ize  and b a r g a i n  c o l l e c t i v e l y  l a s e s  s sbs tancf  
and becones a n  empty farce ."  

7 .  C i t i z e n s  and r e p r r s e n t a r i v e s  of groups and o rgan i -  
z a t i o n s  p r e s e n t i n g  t h e i r  views before  t h e  committee 
included Mr. Daniel  Ainou, t x e c u t i v e  Secre ta ry  of 
the Haawiiian Soveranent Employees Assoc ia t ion ;  
nr.  Robert Kepas; 'Zr. Robert Crunsky, P r e s i d e n t  
of t h e  Hawaii Employers Counci l ;  M r .  Barold Hee, 
Chamber of Ccrnmerce of  iiaw-ii; 'lr. Koberr Knighc, 
Executive Secre ta ry-Treasure r  o f  rile Hawaii S t a t e  
Federa t ion  of Labor, An-CIO; !Ir. Jim Crane, 
Hawaii Federa t ion  of Teachers;  Xr. Sau: Slon,  
~ ~ s i n e s s  League o f  Sound Government; Mr. C e o r ~ f  
p a l ,  ~ e p u i y  Attorney G m e r a l ,  Sca re  of Hawaii; 
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rnis;riiew witit l i e p r i s i n i . ~ i i v e  Kai!~lreil <,. SLan iey ,  
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34. r a t e r v i e w  wi in  Bernard 'i. E i l e r r s ,  ? r e s i d e n t ,  
l iawaii  Lmployers Counc i l ,  August 4 ,  l977.  A 
s i m i l a r  view was cnprcssrd by 'ir. E i l r r r s '  
; I ~ ~ ~ ~ ~ ~ s ~ ~ ~ ,  robrrc ~russk:i, 3 ;  t h e  1963 Consti- 
ru: ioai l  Convention. 

35. I n t e r v i e w  v i r h  Henry Egsrein 

3 6 .  l.e::er f rom A r t h u r  A.  RurleCge, P r e s i d e n t ,  J u i x t  
Counc i l  o f  Teamsters  50, c n  Joyce V. X:$:iru, 
November li, 1977. 

3e .  T h i s  s t i i e m r n t  was nade by Henry Epsrein i n  a 
videotape prtsinicc! ?it the  C i t i z e n s  f o r  Con Con 
n e e r i n g ,  August 24, 1 9 i 7 .  

i. s ' i - i lxr  exper ience  nay a l s o  " e  i e ~ e l a p i ? ~  
~ p e ~ i i i c a i l ~  i n  :he p u b l i c  s ec to r .  I t  is reporred 
by Hcrberi  i. ti-iber, ? i r e c t o r  of Labor Ke la r ions  
for the Ciir of Uew York, t h a t  i r o m  1966 t o r n l g 2  
1972,  t h e  c i t y  reached over 625 s r r i l z n ~ e n t s  w i t i l  
about 220 b a r g n i n i ~ l g  ul l i is  "li" only  1 2  worn  
scoppayas occur r ing  Cz i ing  t h i s  pe r iod .  H e r i e r r  . .. 
1.. ::uber, "Fac:fi:lding uitir Eisdiiig Ri-canmendu- 
t ions,"  :.?,..ri:.:. :.zb;. ::.:>:J, S-ptecber  1973, p. 
A:. 

39. % i s  s ta imer .~  l;:i nsae by Johc B. Sw-zr, 'lPV 
: l e ~ o ~ i n i i n g  c a ~ m i t c c r  ck;iirn;ir., i n  :< videotape 
jlresented y r:;e C i r i z i n s  f o r  C m  Con m e e t i n ,  
dmigust ?L, 1977. 

42. P c r c r  C . K .  ~ o n g ,  "The ~ i g i l t  r a  S t r i i i e  i n  L c  
P u s l i c  Sec tor:  '?wo Case S t u d i e s , "  Senior  horurs  
r , e s i i ,  i n i u e r s l i y  oi i i i i n i i ,  i r ~ g a s i  1977, pp. 
68-87. 

~nierview ~ i i n   ranc cis Kennedy, :r 

i n c i r v i e s  wi ih  Robert Robinson, P res iCen t ,  
Chamber of Conrnerce of Hawaii, July 27, 1977 

In te rv iew wi th  Henry Zpscrln.  A s i m i l a r  po in t  of 
view was expressed by James H.  i akush l  a t  u 
p v b l i c  z e e i i n g  siiansored i y  C i t i z e n s  f o r  Cor i o n  
on August 2 4 ,  1977. 

In te rv iew rrirh Franc i s  Kennedy, ;;. 
Cilar lrs  3.  aekniis, "Labour a r l a r i o n s  i n  =he 
? u b i i c  s e c t o r  i n  the un i ted  s ta tes ,"  . '~teir~timc: ~. 
,:.zi; .'?;;tz2, "arch 1974, p. 215. 

Daniel  C r r ,  "P-blic Employee Canpenserian Leve l s ,  . - 
;:&,,tc :r: , :o:*e& . ;v:;r%6, S;:L?< <,.f :*,? ~ ~ < z ? < L z  iz 
i S 1 :  ;o~:sr : c b i ~  .: i lcr<~xs, ed. by A.  Lawrence 
C h i ~ k e r i n g  (San Francisco: I n s t i t u t e  f o r  Con- 
temporary S t u d i e s ,  1976) ,  p .  139. 

I l r e r v i e w  wi th  Bernard E i i e r t s  

s e c t i o n  7 7 - 2 ,  ;;51 ? e - ~ .  :::z:. , prov ides  as  
fo l lows  : 

IL is tile purpose o f  i h i s  chap te r  t o  
e s t a b l i s h  a sound s t a t e w i d e  sys ren  under 
which it w i l l  be p o s s i b l e  :o a t t r a c t  and 
r e t a i n  compctecf persons i o r  the  governmen: 
service, i o  e s t a b l i s h  and rnainzain a high 
l e v e l  of e f f i c i e n c y  of e3p1oyres and t o  
adrqaa ie iy  conpensare them f a r  the work ;hey 
d o .  

r t  is n i s a  t h e  purpose of t h i s  chapter 
i z c  i n  so corrpensnfii>g employees i n  t h e  
c i v i l  serv ice ,  due canaidrra; ion shai: be  

r o  u Crceni s tandard  of l i v i n g  and ro 
ibe  a b r l i r y  u i  the  peop le  to pay f o r  such 
s e r v i c e .  In  o r d e r  t o  e f f e c t i v e l y  achieve 
r h i s  pu rpose ,  i t  is the dec la red  po l icy  of 
t h e  stace t h a t  the  compensation far p u b l i c  
enplayreb be sr: and determined a f te r  
c a r e f u l  c o n s i d e r a t i o n  of a t  l e a s t  the 
fo l lowing  f ac to r s :  

(1 )  The genera l  economic cond i t ion  of 
the  S t a t e ;  

( 2 )  Candicicns o f  me labor  warket; 

( 3 )  TP.e a p p r o p r i a t e  cos t  o f  l i v i a g  
inder ;  
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i i ; h  duo coaa idera i ion  being givec  
ro  cornpensariin o f f e r e d  o r  paid cf  
B nuzaone ta i y  zharac ta i  snd wi th  

concern over apparent 
economic treads. 

zact director s ta l l  ccnducr the  neces- 
sary  and a p p r c p r i u t u  annrivl s r u d i r s  i n  o r d e r  
r h r  me pr;iposer and p o l i c i e s  expressed i n  



t h i s  section w i l l  be  e f f e c t i v e l y  achieved and 
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sgencles  ic  the sondur of such a n m u 1  s t u d i e s .  
me r c s u l i s  o i  r i e  seadies sha;i be sub:!;icrrd 
annially to the  r e s j e c i i v r  c h i e f  execu t ive  
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riapp;ige a c t l i t )  i n  the pu3i:c -e;ror increased 
r:zirkealy iron 19i.i t o  1975. i.S., 3e7arrmenr of 
I.:ibcr, '&;em 9i.i L;ibor S t a t i s t i c s ,  X.:.? .':,L: . ~ +.;.~. 
. . :  :,(-. , Xeycrr 483 i:as!~ingron: 
( ; ~ ~ ~ e r ; r n e ? t  P r i n t i c g  G f f ~ c e ,  1976).  

sew i 3 r ~ s t r t e : ,  GO tee on i ' , .b l :~  
1:z;ployee i i e in r ions .  
xarch 51, 196h) ,  pp. n b r r s  o r  ii:r 

or,  c'c,airmz,r%; 
E. Xici l i  bak*e, z v i C  i.. 
Yrider i sk  %. H a r t i s i n ,  1 .. . . 
: ; .; . . .., 2 .  16.  

A. iivreniu Ciifclreriilg, c d .  !?.'*I? ?r.a?:cis<:<:: 
~ ~ ~ t i : . ; r e  F c  cc>~~:er2orar.; sr::dies, 1976). I>,  
iY0, 

Lev in  e x p l a i n s  wry a s r r i i e  nay nor be :be msr 
c o s t l y  a L r r r n a t i v e :  "tihile a p c b l i c  employer  
s c r i k f  c l e a r l y  di?ru;ts--tboigh d o t s  no: nec rs -  
s n r i 1 y  e1 ia ina te - -gover r3ea t  s e r v i c e s ,  i t  does 
n o t  i n t e r r a p ;  r h r  f l a r ;  of revenues :o government; 
c i t i z e n s  con t inue  :a be  :axed f a r  the services, 
aad Lley do nor  have che a p t i o n  of wirhhaidi :~g 
a n m r n t  . . f a r  them.  'Thus, ;.c corx.an asserrioli 
c h a t  g O Y e r n l e n L  cannot  go 0°C 0: b u e i n r s ~  cuts 

' ways i n  p u b i i c  s ec to r  labor re1ario;;s. 
ing  p u b l i c  esp loyees  may n o t  fear l o s i n g  
obs--rnaug:: they are marc f e a r f u l  now t h a n  

~ i e  gcvi rnren t  that  em1;loyi itten does  
rrgu ' s a l e s '  (and s a l e s  revenues) even as 

o r a r i l y  reduces persoanel  c r p m d i l u r r s . "  
P Z .  153-154. 

A.ciardiny t o  L e u i i ,  tccimology i s  nor a purcici- 
l a r l y  ;ni:ablc s u b s t i t u i e  i.: l abor - in tens ive  
p u b l i c  srr ' . r i r r ,  bur nonunion labor nay be.  .. . . ., , . . .. . . , T .  155. 

."% i..rse l ioul l  inc lude  r a i s i c g  vannger i8 l  compensa- 
L i a c ;  :reacing dua l  salary stracfirrs and broader  
use ot m r i r  )a?; reducing r e l i a n c e  on p rono t lon  
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Appendix A 

CONSTITUTIOSAL CONVENTION OF HAWAII 
1968 

Proposals Referred to the Committee on Public Health, Education and Welfare; 
Labor and Industry* 

PROPOSAL NO. 36. RESOLVED, that  the following be  agreed upon a s  
amending Article XI1 of the State Constitution: 

1. Article XI1 is amended by  amending section 1 to read as  follows: 

PRIVATE AND PUBLIC EMPLOYEES 

Section 1. Persons in private and public employment shall have the r ight  
to organize for  the purpose of collective bargaining. 

2. Article XI1 is amended by  deieting section 2 .  

PROPOSAL NO. 74.  RESOLVED, that  the  following be agreed upon as  
amending Article XI1 of the State consti tut ion:  

1. Article XI1 is amended by amending section 1 to read a s  follocvs: 

PRIVATE AND PUBLIC EMP1,OYEES 

Section 1. Persons in private and public employment shall have the r ight  
to organize for the purpose of collective bargaining. 

2. Article XI1 is amended by  deleting section 2 .  

PROPOSAL NO. $0.  RESOLVED, that  the  fallowing be agreed upon as  
amending Article XI1 of the State Constitution: 

Article XI1 is amended by amending section 2 to read as  follotvs: 

PUBLIC EMPLOYEES 

Section 2 .  Persons in public employment shall have the r ight  to organize 
for the  purpose of collective bargaining 

PROPOSAL NO. U5. RESOLVED, t h a t  rhe following be agreed upon as  
amending Article XI1 of the State Constiturion: 

QThe names of t h e  sponsors are ori the o r i g i n a l  proposals. They have n o t  
been i nc i i i ded  here. 

ii 5 



Article XI1 is  amended by amending section 2 to read as follows: 

PUBLIC EMPLOYEES 

Section 2 .  Persons in public employment shall have the right to organize 
for the purpose of collective bargaining. The right to collective bargaining 
shall not include the right to s t r ike.  The legislature shall provide orderly, 
impartial, and reasonable procedures for arbitration, mediation o r  conciliation to 
settle unresolx~ed disputes. 

PROPOSAL NO. 154. RESOLVED, that the following be agreed upon as  
amending Article XI1 of the State Constitution: 

Article XI1 is amended by amending section 2 to read as follows: 

PUBLIC EMPLOYEES 

Section 2. Persons in public employment shall have the right to organize 
and to bargain collectively through representatives of their own choosing. 

PROPOSAL NO. 172. RESOLVED, that the following be agreed upon as  
amending Article XI1 of the State Constitution: 

Article XI1 is amended by amending section 2 to read as  follows: 

PUBLIC EXPLOYEES 

Section 2. Persons in public employment shall have the right to organize 
for the purpose of collective negotiation. The right to collective negotiation 
shall not include the right to strike.  The legislature shall provide orderly, 
impartial, and reasonable procedures for arbitration, mediation o r  conciliation to 
settle unresolved disputes 

PROPOSAL NO. 321. RESOLVED, that the following be agreed upon as  
par t  of the State Constitution: 

No person shall be denied the opportunitgr to obtain o r  retain employment 
because of non-membership in a labor organization, nor shall the state or any 
subdivision thereof, o r  any corporation, individual o r  association of any kind 
enter into any agreement, written or oral, which excludes any person from 
employment because of non-membership in a labor organization. 



Appendix B 

CONSTITUTIONAL CONVENTION OF HAWAII: 
1950 

Proposals Referred to the Committee of Bill of Rights* 

Proposal No. 4 .  Section 4 ,  Right to Organize. Citizens shall have the 
r igh t  to organize, except in military o r  semi-military organizations not under the 
supervision of the s ta te ,  and except for  purposes of resisting the duly 
constituted authority of this state o r  of the Cnited States.  Employees shall have 
the  right to organize and to bargain collectiveiy through representatives of 
their  own choosing. 

Proposal No. 25. Section i ,  Right to Work. All persons in private 
employment without discrimination and with equal opportunities, have the right 
to work, to free choice of employment, to organize and bargain collectively 
through representatives of their own choosing. All persons in public 
employment without discrimination and with equal opportunities, have the right 
to work, to free choice of employment, to organize and bargain collectively 
through representatives of their own choosing, to present to and make known to 
the State, o r  any of i ts  political subdivisions o r  agencies, their grievances and 
proposals. 

Proposal No. 88. Section 5, Right to Organize. Citizens shall have the 
r ight  to organize, except in military or  semi-miiitary organizations not under the 
supervision of the s ta te ,  and except for purposes of resisting the duly 
constituted authority of this state or  of the United States. Public employees 
shall have the right,  through representatives of their own choosing, to present 
to and make known to the s ta te ,  or  any of i ts  political subdivisions o r  agencies, 
their  grievances and proposals. Persons in private employment shall have the 
right to bargain coliectively through representatives of their own choosing. 

Proqosal No. 97. Section 20. Persons in private employment shall have 
the rizt to organ= and bargain collectively. Persons in public employment 
shall have the right to organize, present to and make known to the State,  or  
any of its political subdivisions o r  agencies, their grievances and proposals 
through representatives of their own choosing. 

-sal No. 106. Section I. Persons in private employment shall have 
the right to organize and bargain collectii7eiy. Persons in public employment 
shall have the right to organize, present to and make known to the State, o r  
any of i ts  political subdivisions o r  agencies, their grievances and proposals 
through representatives of their oxn choosing. 

All officers and bargaining representatives, as  a condition precedent to 
their office o r  representative capacity, shall sign and shall file with the 
appropriate public official the following oath : 

"Only the sections dealing with t h e  Right to Organize and B a r g a i n  
collectively have been included here. The names o f  t h e  sponsors are on t h e  
original proposals. They have not been included here. 



I am not a member of the Communist party, or affiliated with 
such party. I do not believe in, and I am not a member of, nor do I 
support, any organization that believes in overthrow of the United 
States government by force or by any illegal or unconstitutional 
methods. 

Proposal No. 182. Section I .  All  persons shall have the right to 
organize, except in military or semi-military organizations not under the 
supervision of the State, and except for purposes of resisting the duly 
constituted authority of this State or of the United States.  Persons in private 
employment shall have the right to organize and bargain collectively. Persons 
in public employment shall have the right to organize, to present to and make 
known to the State, o r  any of its political subdivisions o r  agencies, their 
grievances and proposals. 

Proposals Submitted to the Committee on Industry and Labor: 

Proposal - -- No. 4 .  Section 4 .  (From Committee on Bill of Rights, see 
above .-I 

Proposal No. 29.  Section . Every person of this state shall be free to 
obtain employment wherever possible, and no person, corporation, o r  agent 
thereof, shall niaiiciously interfere o r  hinder in any way, ang person from 
obtaining o r  enjoying employment already obtained from any other corporation o r  
person. 

The right of persons to work shall not be denied or abridged on account 
of membership o r  non-membership in any labor union, o r  labor organization. 

Employees shall have the right to organize and to bargain collectively 
through representatives of their own choosing. 

Proposal No. 37. Section . EIGHT HOUR DAY ON PUBLIC WORKS. 
The time of service of all i abo rezc i r  workmen o r  mechanics employed upon any 
public works of the State of Hawaii o r  of any county, city, city and county, 
town, district, o r  any other political subdivision thereof, whether said work is 
done by contract o r  otherwise, shall be limited or restricted to eight hours in 
any one calendar day,  except in cases of extraordinary emergency caused by 
f i re ,  flood, o r  danger to life and property,  o r  except to work upon public, 
military o r  naval works or defenses in time of war, and the Legislature shall 
provide by law that a stipulation to this effect shall be incorporated in all 
contracts for public works and prescribe proper penalties for the speedy and 
efficient enforcement of said law. 

Proposal No. 38. Section , MINIMUM %'AGE LAWS. The Legislature 
may byappropriate legislation, provide for the establishment of a minimum wage 
for women and minors and may provide for the comfort, health, safety and 
general welfare of any and all employees. No provision of this Constitution shall 
be construed as a limitation upon the authority of the Legislature to confer upon 



any commission now or hereafter created, such power and authority as the 
Legislature may deem requisite to carry out the provisions of this section. 

Pro osal No 97 Section 20. (From Committee on Bill of Rights, see 
above. +' 

Proposal No. 182. (From Committee on Bill of Rights, see above. ) 

Proposal No. 191. Section . The government of this state hereby 
declares its responsibility to s e e r f u l l  employment of its people. When the 
volume of unemployment indicates that private industry is not providing 
sufficient employment opportunities to attain this end, the Fitate shall undertake 
such programs as will restore a condition of full employment. 



Appendix C 

[CHAPTER 891 
COLLECTIVE BARGAINING IN P u a i i c  EMPLOYMENT 

;$89-lj Staiemm:uffindin@ and policy. The .cg:siaiirr 5rrdi :?r:l,x%- 
dc;x,;on mr~ixig rc xilccrr w r ,  r i i h m i a r r r c n n g  gorcmrnr r r  W e r e  pubit; 
cncloyees ioic hero grun:cd #hi. r:ghr rc s h i n  :n :he accnmn-inrkng p ; o ~ e i  
.:;Tec:,ng *a#- i3,d a0ik:ne _aiiui:;ari. :he, " l i e  be:orne more :is?Un*I\C m a  
better .,?ie to c r b a a g c  i de i i  and !::!oimnxon oi: ~.ycra:tu;:~ usra :ne;r idnnnri- 

irxi~is.  Aic.,rdlngr!, go.orcmrncnr ,i made n.o:c erT:~;rxrc. The iegli:aior< i ~ r : h e i  
Inns  :hat rne oactmcn! r; p>vt; \c iki.;i:at:on crrmln-ir:g uidtt:?m <:i p u t l x  
r:3jluyr;ar ;c!a:~:,.~s i r  rhc beit us) to naran, and dxrec: she cncrrxcr I:(  rob:^^ 
crn>i<,)c:i csger r,, hare  i ionwe In ctcrm,n,:rg !Eel; ccno:i;o;r 10; rorr .  :o 
pi i i idc  a rriinaii -r:hm 5: dcxivng w:th d l ipu !~ i  ri;a u.:ik r:Llppagci. ;:ld :<: 
main$,xla :* a$i;r:ibic pcl~ixril tnu >oc;si ;or:irnmcnr. 

i h c  lkgii.r:ure dc;lsm :tat ir ;i rhc p a b i c   pol^;) ,i the War; :a gmmoie 
hai irron~ou~ said cw,p<iai!rc rc!ai;oni 5ctuccn ;ovcinmeni *ad . t i  ernpis-sjccs and 
IO pmre;r the p~"l:;c b? i s s ~ i n g  ei :~~t~r f i r~  order!? cprra:;onr oig,,.rc;nrn=cr~ 
~~c i cpo !m ; r r~ ;ehc~ ;  ciT~c;~aicd t~ ~ I I  rrcognizingihe neht ~fp::bhicmp!ojmr 
to orgrngzc far t i c  purpoii ;i ii.;ir;::ic 5;rgnn~r.g, ( 2 )  rcqulriny f t e  public 
ernpoyr? ra :~eaoiirrc urrE a06 es::c: le:l; un::en rgrc;mcncr *::b crcluil;; 
rcprscn:rc:ves an ~ u t r i . i i  of uagrs, houri. ilnd c:hcr :ems and c0:dl:ioai of 
cmn~mn;cn:, u h ~ r ,  r;r rhr iamr tame. $I, rr imia;niei  mcnr >nnclplcs a d  fie 

[g89.2] Definitions. I-i uicd in rhl, i b p i r r  
(;j "hrt,irrr;sn" near. !he p:lrcedo;c *hcrebi p n ! c >  . l ia i icd  !n A i l  

irnp3ut nilfwl;!) ig;ee :iil-;r! ;Lr;s;fie:r~:e i; ;h;n! p i i i i  i 'r 
r l n d l  i!,C b,nO:;g dcrli:,;" 

( 2 ;  .-ippiapr;a:i. hsrgaimng u::nr'' :ncd:a ;he un;: ueigr.ari.4 t o ' k  q p m -  
prtaic for ;kc ;~-,,i ci ;~;l:ct:rie br:gl~sinp puriu-:li iu sectnor 

d p n u v n l  :o ir2:mr 6%: 
'4) .'Ccni6cai80n" meani .r;";<;a: ;ccogn!!;cn by rhc tiaua.: ;ubl!c c 3 -  

ro.,mrnt reiar,o..s OOXd f l a t  h e  c ln l l r e e  >iLd%,iSih>+ :i, 3 r d  i h i l i  

t:oa by i : rga:nr~ic bii. 
-. or " ~ u ~ s ~ L .  e~7!iiice', means in) rn r ; ,~  c a p l r i r c  5: t 

p>b,;c emp,o>er except e!e::cd a d  app::n!c,3 \>tfc8d!3 .'3ch s>!2e: 

rmp:a)ca is ria, ic ex:l;dca iror ;ic;rgr :n ecrrur rG.ric; 

' - E ~ - ~ o , ~ c  ; r ~ s n ! ~ r i o r "  m c ~ n i  in) .,;gzn,;armc ,)i m? h i d  in , , ,. 
a h r b  psUrc tm; i i )m >.x;i;crprrc ar.d which i.i:iis ici :re p n m r i i  
pum,c oi dcnllc& u,:h pub:i; rmpicjrr ,  ;,;n;cmmg gre*uncc\, la- 
b: dl,pu:o. nag;>. !:our\, an0 i h c r  !ern* a o i  <i;ndir,on, oicmpioy- 
mrni ai  liih!:c emp:ojeer 
"Empioycr~' or "pebim ;mpiaycr" m s ~ r . ~  the go i rmor  in the caie oi 
ihe Siuie, thc rcrpccure n~)ci \  :' :he c s c  ai $he cstr dad count) 31 
Honoiulu urd rhc casnoo of Hawail, Maul, m d  Elm. rhc board ui 
education nn :he czsc oi:bc depazpairiicnr cf ~ u i 9 i i o n ,  and r h ~  Xllrd 
airrnm:i ;i; :hr carre "it". ~ C V ~ ~ S : ; ~  iiuuaii, : ~ d , ~ d ~ a i  

. . . . 
"Exiiosiic ~ ; ~ r c ~ c r : ~ t i r e ' '  rncsni rhc ;rn;,i-rr: o:eanrrar!cn, ukch 
as a rcsuii a i  ;cn;i;;ation b )  the b o ~ r d .  his the r g h t  to oc the 
:oilccilrc bargnmmg agent o f d i  cz;pluycm in m apporpiilre b a r p m -  
In8 U",, *,:hotit dntnrnlnat:i;,, mi; witllilui regard to ~ 3 ~ ! 0 > e e  or- 
g.inir;ri;oii mcmberihsp. 
~ - F ~ C L . ' ; ~ ~ , ~ ~ "  mcic, idcn:lt;c;iiron d m c  m a p  :SSUCS in p a r i i c ~ i i i  

,mp&ic, ~FIICW oilhe ~U,LI:OPIS ~/ih~parr::sn:~ti rr30ic:ion oi:a;ruai 
tatCermcn " r;i cir mcrc .mpan:ni fuct-iz:dcrs, a m  the making oi  

for icrtlemcnr oi tnc ,mp;iiu 
~ r n ~ " . ~ ~ ' '  ;axl;re of,% ~I?C!LC i i?plorcr  and an ~ x ~ l a s a l i  i rpie-  

~ n t a t : r r  io actieve a e r e ~ n e n t  .I: ik CSOLIV o i  8ieiioila!,o^.l. 

and Kawa;. 
"Mcdntiirxl" means nssiiianz; h? m impar:a! thira parri io icconi~ic 
m ,mpaisc beiuccn the public cnrplojer ma me ciciustvc repii*.enii- 
live wngci, i-ouir. rad orher term3 vrtd ;ond:iloor cf em- 
p!.oimrni rtrough inrr.~rrxatian. ,oggcl:sun, i c d  ail;xcc :* :eaaiue the 
xmpasse. 
"Pmic.rxi,nlr emplojce" ,rciudc5 (A )  ally cal!o>ce In work 
i : )  7iedom~zml:? ;a!el.ilcc:ua: 2nd * a n d  ;a characrrr n appolcd :a 
rourtce mci:tal, n&ii;ai. mechuiti&;. u; phyiscvl acri.  i::) tnvolr:ng 
the coni:rteni eicrclie oid;i:rctran 2nd !udgzienr in ,ti g e d o i n i l c e .  
!#is) o isuch a cnhiacrcr that rhc ,outpur ;liodutuci.d i the  rciulr uccom- 
clisircd bc itandartitzed t i  r:lzin,r :o 9 given penad o i  time. 

. . 
nen:al, mans&!, or pi-yr:cn: p r ~ ~ s s e s  or iB j  an> errviayec, who is) 
?.% ~ ~ r n p i ~ t ~ d  :he covrsci of ipeciairrel; t rfcl lecm~l !ri;rucrron and 
i:udj de$ i r ;bd  !n clause (A )  'wj, 3rd  ( x i )  is prn.ommg reiatru uork 



. ~ 

crce-f ro the cxtcrr .-i mal;eg iach ;.din:rct .;i .rrv:ce firs :i 2- ~ x i l : ~ ~ . ' ~  
rcpicscnrr:lve a? proi!oid ;n icc:;an 5G.4 [L !9-0, ; 1-1. pr LO< dl] 

11899-I Payroil deduriiani. i;': The crnp,,yer  nail, .:;m :ecc!i::g i:..r 
i n  cx;itinr. rcprcsc::I3r:ic r ar;l,c!: i;l,cmcct *,,ih ijc;;cr art in;,.;.::: . i 
reasonable vrrvcc C:e ne:;<sary to i e h i  !he ;;,:s or 8s- i c r i ;ccs re-icr;;: .a 
ne..otxat:ng An= ,Jdn,!!:x,!cn"g &: 2g:<<me,>$ m d  c,>x>puted <>,I ?r,, .-,t.t. 

amcw,: as: crp .cycn ai'ihn. ,:i ayr2:oy::a:c ba:l.nn!ng on::. ;euu;i 'i l:t ; r e  
pa"":: of ;sci> e n p i l > r c  :r $he arpio7narr  mrg.:ri>g u:,! ! h i  0; 

serv:ce re- an0 r<m,t :he Srn9YdZt tf, the exci*$>%c 7:prcsentat:+e A <:dd<:;<'? 
pernitfed b i  :his ,ccr~an, as arccr-nnmt by :ne noarc t i  i c  ;ca-,cc~;~e. ,ha:! 
extcfid to ac) empi<;yec ,.,rgactmtxe; ch,>,en as the ~ X C ; U S . \ Z  re:re5extat:w ,J! .:rn 
approprate baii~iinxry un;r i f  a r  crp:;,!r; ,rgrnimiicn ;i ;:; !b:%ii 1 %  :>::L~ 

n r e  rrprcicnlaiirr ,)?:he appm;ni:c oaig3xning i n i t  :nil li?ruLtian ,lai! t_r;:i~ 

ZBiC. 

,hi in aCd,t;c? io Yn) ddu i r ! ro  n a a c  r -  :he cx i : u i i i e  ;cnr<.\rnii:,,r 
under sab<ec!x;n , A ) ,  the tmpnoyer >ha!], u p m  '%r:!:$% duthcn?at!<,87 3: A? :fn- 

aednsi i o m  the pairo:l ,::,he cnlpioycr sk c.nGur.r  ~:;mcani'r;nq duci, 
;",rlsl,-m fee. ;;ooa lnsoilncc picnlunl i .  &,:a ~ l t k c r  ;,v;i;nrtr.n "c::ci,s and ,h.~:i 

$89.5 Hawaii public roipiuymmt relationr board. (3) Tbce ts ~ : e x c d  a 
Hawaii public cnyiajrnce! r~iai ;oas bsjru C ~ ~ U - C ( :  i i f i i i ~ e  :niakri . , irhlci 
c i) cqr xcmbc; shall bc repm;rti:ii; a ixmnigcncnr ,  1 2 j  :c; ncmtc; ',!!a;! cc 
icarne?uli.c ai labor. and (31 % h i  third rnanbcr, (hi. iharmzi .  ihl!! be reorc- 
ientitrvc d :he  publ;i. -ii: members rhnl! be 3ppnlni;d by :he dciciccr <:r :cr?ri 
.>i sin years e x k ,  except rhar t r e  rc;ctr I:; mcrnbrri 5 i i r  ippo:;:icd i i l r r l  Fc l i r  
imr.  cue. and ,ax :,cnrr ;eptcr.vt:y li :iiipnr:id 3 )  m e  ~o':r;or i! 8i.c twne o i  
appJ!nimen:i. Publ~c cagtayrri md cmp!o)ee oig;r.;or:ai rcprcia:ii;j prihlll 
cmctcvec$ ma* jvbmri to :he 8 o v c m i i  C: i.ari:a-rirtoo ;,am= ~dacr\,:ni rc;re~ 

appointed and ~ ~ s . ~ f . ~ d .  Because i u a u i i r i v c  cxpcc inc i  2nd coi::!ndiiy .I: i z c c  
zr,: C S ~ ~ \ ~ ~ ~ ~  :<3 th,: p r c 7 r  adF,,,wAtra:,on J< :h!s ci,*p:e<. .,: :> dtcPhre2 :o b< >n 
chi ;uc,ic irie;cir t r  s0nr;r.ie b i r d  1miai:~11 :n ~ X C C  d i  10-11 a, d:Ecielic> :s 
demonrtrz!rd. #norwiriiircamp rtc px~"r.;n of =cr:;n :6~31 ,.ih;<i; :!nrt i  !i.c 
app:n:mcar ~i i  s nrmbcr i J board i: ci:an:?i::on ro ' s o  :c::;i. 

The .m<mher~',h~!i d<voxc id! nme !O !he:* Odt,C. ;a> mtm:er, <', :.'?e b s > ~ r d  
gH9-6 Approprisfe barwining units. -ri .All crnplo)ca :hrcughoui :be 

S a t e  a : rhir  any o i  : i r  !~!!,;sIL~ CI!CF;~~:~ ihi:l ;i:~~t;:l-!e an 2-piopnale bar- 
Zlliljnn tin,:: 



k. 
fne u r n p e n s o o n  planr for blue collar positrons p o m m f  to rccrron 7 5  

and for uh:te soilar posi:xonr ?u i sun i  m sectton 77-13, the iniarj  i h d u i a  for 
:each- pursuant to section 297.33 m d  for cdocvflonvl oficrrr p u n u c :  to 
wction 297-33.1, and :he uppo:niment and ciasiiiicarrcn a i  :u;~ity p u n u a r t  :o 
mtions 304.11 and 3CTl3, crirong on July 1, 19-0. shall be the bvcs  ior 
diRerenriarina biae cccllai from whiie coi!a- cnp loyea ,  piufosional !rum ncn- 
piofmionai c m p l o y a ,  iupcn8so;:; liom ransupcn.imiy m p l a y e s .  ieacbrrr 
from &ucaoonai oficcrr, and  faculty from nonfac~iry.  In differentiating r u p m r -  
s o n  horn non$ufxrY:seiy employen, duss r;rla alone ihsil nor k the h&tr mi 
dctewmaiion, but. tn addgtxon, the n a w i  o t r h r  work, mi'luding whether or not 
a major pcnicn of ihe a a r u n g  rime of u iiifxniu;;r employee a spent i 5  pan  
o i  a crew or rm with nonrupcni run  employees. i b l i  airo be conridcrd.  

b j  For thr  puipi;r  oincgoiiattooos. chr pubil; employer of*; bpproprare 
barptnrng anlr  mri; mcnn t i e  g0ie;nor cr hi, repre>cnrst,rcr lOi70i 

:tug: ;hrt; ragether ut th not mcie tkan rwu menuerr  r:i the b a r d  i c a n c z -  
rlaa m :hecase o i u n c s  15) ma :bi, S e  joiCnorcr hi an;gnarid repicscn:a:xin 
~i nor : ~ s s  :bra three tcgethcr rrirh no: more ;ban 7x0 mrmhrii  u i  the board j i  

regellis of ;ti vntieini? of Hnuni; ,i. !he o i  antti ;-; ma (8:. and :he 
gc+e:noi or ki dnignii im reprcscniurhres mgethcr with thc n a j o i r  o i  a.1 :hc 
c a u n $ ~ d a r  :he!idaigniii;d reprcscr:si:vci :heszi;cirhe rcrrainvng aniri T i e  
daigi:srca c m p i o ~ e r  rcprcsmtaiivn for on:& 5. a. 1. and 8 $bail each ka*c iwc 
,crc and ;a :he ~ u c  of the remaining Jnlrs. the gorenor \hail be cn!ll.iad to four 

rbc m u p i  of ~ a c h  county shall eucil ka*e one vote. r h i c n  n r ?  bc 
i,s,enea !o :heir '!ernnured rcorehenlaores. \r,y Lircrston to sc reached by th; 

~ ~ p , , y ~ ~ . ~ ~ p i ~ ~ i c i  re!atsoiir. pan ;:me ~ m p ~ o j ~ e  woming less rhan weno 
hours ~ r ~ i .  :emporary crrployec .ot':brcc manth duration i r  !c%\. cmp1a)cc 
i ; f th. tc~;cut;~i  oiice ~i the gorcrnur. huusrhoia crnploier ax Wi\h!ngu,c P!a:r.. 
cmplcyer of  rbc emtcJriir ~ i i c e  o i  :he mi of !he ieglrlar~rc branch ,:i 
!he Smc, i.mplo)ie ;i the cxeufsrc ,i l;;~ of th.: i:eu:enznr goberaor. in-nri;. 
kokuu. pai;mi, w i d  or student ol;i ,rate ,n\ti!u::cii. \ r u i e a i  hcip, an? C O R T r S -  

i:oocd an0 ;nli,tco ?ciiunnci of :he iiawair nnrti in~: guard, or staiic>f :he lcglrla- 
tibe branch ci tbec;ry and Lounry aiHoi;oliiln 2nd catintsrs oiHaruib, Waul 1.0 
Kvuni erccr,t:mpio?ccsi,iih.-clerk< o f f i ~ ~ s n f , n i d  cxiy an0 coun!? and i.cnn:le%. 
shall be l ~ i l l d ~ d  3" an? ln,,rnpi,L,C boigl,n,ng nrii ,,i m::ticli to coverage .tn:rr 

~~ ~ 

rhir chilpici 
(d) w e r e  any contioueiry ai:sn ih;s iccixaa, ihc board h a l l ,  

puiiuan! to ;hapier 01, mskc i n  inicitlgarton :and. after a hzviing upon dxc 
norvce, 3 Era1 aeterainarlan on the applicabl!iiy of rh:r rcccon ti> rpei;5; 
ps , t ;on~andem- . loye l  [L IoTC,; 17:. pt o i j l ,  s m  L i9:I c in, $!. m LIL-5. 
c !b2, $1. ~m L :?70 .  c 13. $11 

$89-8 Recoplition and iep.prents"on; empluyee pwieipsdon. (;.) The 
employee oiganizalion which h s  been ccni5ed by the board a icpiescnting the 
rna~onry of caplcyeer in an appiapna;e bvigsinlng unit rhsil be the eiciovvc 
ieprsilniaitve o i  ail cmpiayepl in the unit. As ex;lurive :epiesenraiire. br $hail 
have ;be q h :  io act for rr.d negoarte agreementi covenng all tmplcyees ,n the 
unit and shall be iesp>nr,jlc for rcpiescrong the interests of zii su:h empioyca 
W I ~ ~ O U I  discnmind:10~ and a:rhaiit ie8ard ;a crnpioyee or~aniiuoon membei- 
ship. Any other pioviston hererr ro the contrary norwthsnnding, a h r n r r c t  !wo 
or more crnployce oigantzaf;oni which have been duiy c e r i f i d  by me b a r d  u 
thc exciusive reprercnraiives ofcmpiojees in baigain~ng uniis merge, combine. or 
amaigamare oi  enrei into m apcezcn! for common admi-.airarion or cpriacion 
of their aiTurr, aU nghfr  and dur;es i f  such employee o:g~z;zarianr as cic!usive 
representatires of emplo jen  in such unit, shall mum ;a and inail be direharged 
by the aigrniwocn iou l i i rg  from such merger, comb~naiian, amalgzmatxon, or 
agih-mmr, cirhcr alone or with r c h  employee aiganrarioni. Eiccricn by :he 
emplcyca in :he umr mralved, an3 ccmficzrion by the board of  scch resalting 
employee aigmiza:ion rhvli nor be requrred. 

ah) An tnd;wdual e x p l ~ y e r  may present a giirbance at any :me to h;n 
~ m p l o j e r  and t a w  the gn<vun:e h w i d  u:rhour tcieneorion a: m empiore* 
organization: pro;rdcd rhrr :herxcl--.ircrcprorntaoie :r atbided rheoppaxuni- 
ry :o be pieieni a: iich conferences m d  that m) acjuirmen: mate  shall nor k 
inccnriirenr ui:h thc  r e m i  a f a r  irreemcnt the,; m effect between ih r  ern-ioi.cr ~. 
and :hc ;r;luiwe representative. 

(cl Ernpioycc pnnii-ipaiion .n the caiicct~vr bargainmg process conducted 
bv fhc;x;!anic r c ~ n r e a i a i i r e  of :he r ~ ~ r o u r v t c  br:nan%nr unsi shall be perm$:- . . .  - .  
ted danng regular worktng m u i i  uxthaut loss o i  regular sa ian  cr u a g c s  ~ n c  
number o i  prnictpanii from czch bargaining us;i wrrh oiei ?.5@ otcmbeis s h ~ l l  
be limii$d to one member for :z;"~rc hundred mcnacr i  of t ie  bvigvinina unit. 
For baigam;zg unxri with in, :ha* L.5ffi members, there ihali be ar icri i  6vc 
pamicipanfi, one o i  whom shaii r:ndr in each ccunry; provided :hat thcrc need 
not bo r puin>c:pmi rci:dmg :r each couzfy for the buigabnlnp nn!r :rrab:~strd 
by i a a o n  89-ela)(Yi. The oaigainlng unit shal! scicct chi psroc:paitr *om 
iepresmia:oe dcqanmenis. drrozcns or iccoans ro mlnimiie in:eifcienic iiiih 
the normal opcrvtioni m d  xrvnce of rhc depunmcnm. diilrionr ci seciions. ;L 
19-0, c I;:, pr "i $2: am L is-:. c 211. $2! 

989-9 Scope of "egofiarions. :zJ Thc cmployei and the e i i iuaue  icpic- 
icnisi~rc rhal: x e r  a rcsonabie :%ma. including mreuags in advance a i t h e  
rmployei'i buugrernr*,ng pioccss. dad s'iull negaiiatc m goad fa:fh urih icipcc: 
ro wags.  hours, andorher tcmi and condi i ion io icm~lo~meni  wlilch aicsub;ecr 
!a negoitaiions uiidcr rh:i ihaprer and rh tch  ri; ia 5e embodtcd in i %vnr:m 
dgrremen!. or m y  qusrxon munq thereunder, but such obligat;on does no: 
campel e t h e r  par:? to agree to a p r o p ~ d i  OI make r cancarion 

(6, The employer or rhc rxcluirre :cpicsr:r:ai~vc r i n w r e ~  ti; !;,iriaii 
nrgaisuiionr ihal: nooiy ik cohri in vr;i;n& icrnng fonk :he :!me and place .,i 

the mreting desired m d  generail? the nature c i  ttc busme% !i; be (IISCUSIC~, m a  
rimdl mad :ha no :m by certified ma;l t o  rSc :L.r m a w n  roarers i r i i t ca rhcr  p:%rr) 
infioeoily in adbaii;r of the mcriing 

ii) Excepl as otherwoe pr<iutdcd herein. ai! nailer< iriccrir.g empcyec 
relations. ~ncludicp ihorc ~ h a r  are. c i  mu) tre, the .ui.iccr %if a r e g u l ~ r ~ o c  promu!- 
gated by rhe rmpio jc ror  i n )  pcrioiinei drrrcrnr, are \aSjrc: :o a.aiiiirsrmn wrih 
rhr erciusivc rrurrscnrarnrs ili h e  cm>io;;r$ :<:n;;mcd. The rmployrr >ha:! . . 
make every ieai~~nabic etioii id ;onsuit with r k  ccrciurire reprcsenraiiva 
tc ci'eciing c iangr i  in my major pt:isc? a3.eir:cg crnpioycc rcia!:onr. 

nd) Eiciiided from thc wbjec:i <.i ncgnriar:ori am rnnr:cr$ o1':iusrifica- 
tian and ;rcl~si:6catior, !he Hnari i  publ~c cmyio)c~s health funs. rciiremca: 
bearfiii and the ia;ar, ranger and ih r  n u r h c r  oi:;i:emcniil 2nd iangivliy i t ips  
now pio~ided Sy i r u ,  piwaded r t u t  !he mocnr  otwagcr ;o bc ps:d in each iangc 
and step and !he length afsei.icc cicc.iai> io: rhc tasrcmcnrul and lor~gcrriy 
$rep6 $ t ~ i l  ic icgo!rablc. Xo!u!!hitrnd!ng any hr ro the ccrirar?, a hrrcntniag 
unit crnp,cycl: $hati ;be ;ri,r!ed to hri ::,>imu, .'a:;uai .ncrcm;nr :i :~Iilger,!) 
incieau. sl rhecasc wal ic. A n n g  the pen02 it:!) i. 14.5 ~ki:,ugh jdi;e iU. (976 
, u h ~ ~ ~ r  to thr fbi loi lng ?ppi,;able iox:avt:crs 

( ! i  h i:ansu~m:r::; or rufer,:%i;ry b i ~ c  :o!hi cnrp:,,yi.e idrered by 
<lamer 7: ~ : , d  who !s st ~ ; ~ r  i. 2 ,  1, I>; i .h.il nc :nrir!ed :a an 

the:< :.s Wch > ttep. 
( 2 ;  A,, cmplojec ,o ha:jr;n!rg ucrt 3. 1. 9, LC. !!, :?. or 13 ~ * h c  ,s 

corered b, ;taptcr 7 acd uhn :s a: ,trp E, C.  D, i, ir F h s i i  k 
rntii1cji to a" :n;remmtai ,airc;i\e on h,, .*rxc; amiicr5a:y ddtc 
a r a i i d d  ill5 ai.m:in:,ne iu th l>r r i  ;er.;fie\ !!;a; he ha i  rendered a 



( j j  . A ~  cmpioyee ;n baigMning unv; 3. 4. 0,  ::, 1 : ,  I2. ,,r : I  r;o t i  an cfGccrric daze. 2 rclpcaing iaic,  mn an e>p~ra::,,c i ; e .  r r::nc r: ;a:rnc;oe, 
iiy :bpicr 7 -  ala who has sciic: ,~r;iiuc:mniy L:r ihr;; a near!) as paribit, uiik rhc pertad .:ur:ng i h l i 5  :he ~ppropna te  icgxsiaz;rc 

years a: m p  G, L.!, L.2. ,ar L-S $haIi be e?:ntl<d t o  3 lccgew:! ,tep ~ I C S  mx, ii: on rhl- ;~r:ar:ng buc-: .>'!he sxptcycr \ .  
gnCrease .,c t , ~  ,er.,cc ~r:ntv~;%a:> oatc. An) ~mpi<>yec ,aht,,e pa! Ili pan:- msy ;nciudr pm\isions ij: the rcnpen~rg dare uonl lg ck term 
.ate :S aw\c i:ry C bu: >.,; a: <rep L- ; .  I..;. L-?. .,r L-J A:-d a30 ~i a zoiic::tic kargilnmg ryrcrm;nr, p;::r;d;c !ha; w c h  7r;rliwoi \hail no; 
rl.3i W N ~  utbiac:<>nb 'OI :Z:CC .~i! ~i i.. ?hi. AI~OW ki ,he reoccr.!ng oiicst i:cmi as dcfincd :n \ralon CY-2 
h,ghcr .om~iwi) i:cp ax; irr wrrs-r. ann:vesar> cx; prraided :here id) hli cr:stmp r i l e$  a d  r.guari;.:ci idoptid b? the m:pioiw, taiiud:r: 
1s such r >rep av;ii;nici..,r other pni:nnc! ;cg;~!ar:~mr a%ch arc no: c~ i ; r r l ;>  ;n :his ~ h r p i c r ,  

14) An cmp1c:re !n iaieannsng xa:r "h,~ :r r: !. :. ?. 1. 5, o. : r  '. $ha:! rema:^ ~ r p i ~ ~ a r i e  if :hex :, . :eri?osr h i rue in  ;hi  a;i::chi.e b r i a ; n : a ~  
s ~ t ~ b i ~ s b e d  hy ;be :"itb 2nd r<gn;ats~>n, ~f zhe o,~urJ ~ a i  re&:ncs, zgre;mcni a:;< any of !h< n!c, scd rc;u!:,:,,:ni, :". c;cm;\ c! tnc acri.;mzni ika!; 
shall be cottiled to az ir: irc?~mral x i c r c i i e  ;m :xi icri :cr. r-n:%c?aci preiaii: ~roixdcd is;n :he rermss:e ::cr ::icana:-ten: .m:!? rcci.oi: *i-+Ji jl IWO. 
dare pio,iCeC h l i  a;n,nr,r; li:h;.nl> c;";ficr ihar " ha, rrnderec 
a jca;, ra i , s fa i r~ i>  icntce. An) cm;li;)e; ;I.,, :c,-c ;mpecrLlc" a: 

2 :-I .  pt o i  9:. ., I :u:r ; :,:. ?:I 
iica I. 2. 3. 4. 5 .  6. - .or ' i n 6  a h u  ha, icncd \a::siic:nr:i; 5.r .;#It 

anrircrrsry :L:C p r r i l c i d  :here ;i i*<h i i tcp 

(3 I n  cmpioycr in harea:n;ng KIC 5 who nns ,e:rca \r:rrirc:a;sl~ i i x  
rr ;  tw:, 3r \;en 5 rr .3cmul \ten *. 2, eri;b:l\id ii rhc rule- rac 

tn iieu riinc:emccc or lon:;i:iy xncrcascr under a ca:lcc:;re h r e n n -  

norn,ai lnnl l l i  :ac;cmei,: or iil"gc*,q ,nciea$c. ar : tc  carc ma:. be. 
:a fiscal year that ic increase .n !he appixcaale iaiaiy or wage 
:hat<!  *hedhl< ts ~d.2 ,2 t~* .  *he<Ser by >;&<dl< <,< Agreew.ent, a7.d :n<, 
p a r  o:such i fissa. yelr  ;hall bcsounrcd as wrii ie rrc*irrble for sri 
fuiiri. :ncrcacor or lmpc;i:? p i  :ni:ea,e pr(;uldd :la rr:y ci>llcc- 
tire biigzxi;8ng agreement, :he ;rp:ra!;or, sure ,of which t, bcycnd 
June 30. :Q'b, ,vi::ch provides iii a gcac;nl uage ad:us:mc:i: t~?#cr ler  
u:ih zncremeriri iad losgcv~:) ~n:rcaars \ha!: bi  ahremii! :a accord- 
ancc a$tB !hi icrmi oi:hc agreencnt in crecs ,:;, June 30. !9?  f c ~ i  
as; emp:c)iccc~ic:rd by \ U C ~  igi;ncr:. rh: emr:ojeraod ! B ~  FXCIU- 

\luc iepii.rm:ai:ic ,tall nor ir:ce ra sny pi~,)o.ni ui-vch wou!d be 
ancJnssten~ u:tn mera innilpic\ or pnnc:.ir \I C ~ U J :  for 
q u a !  r c rk  pursnan: :oiec;;nni 72-i, 76-2. ;-.j:, and '7 .33,  or xhxib 
aouid inreriiic ui:h ihc neh i s  cf  r public ; r np lo~~ r  !c (1) dnrccr 
cmiloiera: , Z i  oc:c.mlnc quai::icarzon, sta;daid\ f<>r ,&ork, the o u i ~ i e  
and ccsien:i o i  c i im.na :~o~~s ,  hire, promorr, : i es ic r .  :,sign. and 
retain implorrcr in pasir!cnr and i u i j m d .  dcmoie, a~schargc. or take 
rrttrr 2,ic:pl;iiar) lcrioc rgar-Xit cnr:%;yccr f,,r ?raper .:sesr, 0) re- 
i l r rc i n  cmpioy-i. from k d r r c  bc:a;rc o i i z i r  o i a a r n  ar .orher rrgxi!- 
ma:* ;ez>irn: 84, ma:nrui- cfEcncnc! a i  govcr;;m;nr opcrar;onl, ;:I 
dcicmin; c.shadr. mczni. 2nd ;err<:nci b, ah,& ihc cmniouer'r 

4x9-lu wriiiel; azrcemcnii; appropriaiionr fe,r impiementation: enforce- 
ment. ,a, An> c,;r:ec::vc !?argara,ng rgree^lc,:: reached oetwcrr, the cmpi<:)ci 
sna the cncluvtc ;epriuniai;rc hi: N \ci:esi to rut8fii.aiii.n b? the cmpli:?rrs 
c6~ncr-rcd Tb; ag;crmm: h~li he rcOo--ed :n \i-!r:#:g 2nd ilei;ic.' SI bit" 

panxr.. The rgrcerncni may ;or;ii;r; gncrl^cc in;irdorr iz: a,: ,mci iu .  P i h C .  
&&<C CU,W,>~~,%"~ ,r. *.n*i Z T . ~  bna,n* 3,0,t?"t!rn>. an- +:a;: o< vd>a 3?.d ? ~ ~ < T L C > .  

bic wbm mrercd .nm an ;cc~r:ar:e ra ik  prox,~,n', ,of mi ~ ~ ~ C I C T  
% A!; c$,; re?;ai ,ha:l ii : . ~  .%rrr,>p-~:.,.n$ -! ~ p v ~ , p r ! ~ *  

;CBII:C:~VC i , a i e  T;C trnp.',jcrih~l: ,inn~,i 'w:i;m tea i-;*ji, i.i.r -;re .,i sb:c!: 
the a<rce:nefi: ,$ r>t,f:co y, the <m;.<,>ce, a , ~ ; C c r ~ < ~ d  .,.I <,.*: .tCrr,% &, ::ta~:!c~ 

uncrcm to ;he aapmp;:arc ;cg~,!;r;.~ bud;ri, x i c p :  ij; , I  ir,! ;,:-i ,:cn:, r c ~ ~ l l r ~  
appn>prv:*t>,>3> b:. eke ;e*:,,~!ere 2::~ B, no: ,:; ,c,,,fl.n A! *:.e >me, :t;\: 

I t a m $  b,: ~3.hnY.tt:e#c f , : ~  ,::c;.,:<>n n Q><r?,<?:.> :',ev,S ,',nCT*:t:.s h'-d*:v. 
.?.:c":n ten d.!i 3ftez the >a!< %h;<n 9k: ad:e:me8:: , ~ ,  r~:l:;<o 7 2  sue< 

IPSY-Ill Rrroiurion of disputes: gr?erances: impssse~. p ~ t . : ~  e z -  
player %har; 5sve ihc pow: :u cnicr ; z ? r ~ >  rnr::n icrccx:cn! r l t h  :he ex;.urtic 
repcnmll i i i :  . , i i l i  rpyropnnrc bnr;ix:i.rg -n#r x:r!rre ?c::i i gncirn.:c p:.,cc~ 
dare :ulmmir~ng 1- r 5nai anc hnrd:ni dc_i.:an, to k ::,r.:Lcn :n ihe c i c n i  
any dispute c i ~ n i n x n p  :kc :nr;rpicra:a;a .,r icplircai:on :i A ,hnr:ia ;~re~mc;:; 
in thd absence of i u c h i  pnxcuur-, eg:li.; pa::, ma) c;irg; :he ni\pute -c :he 
%?rid fcr 3 in*: an0 b,la:ng ;c;:s:,,a. i iinyu:c . r c i  ibc ;em, .r !!,:!;a: i r  
rencaed igrccmcs* toe. no; i0nirr:a:; 8 g::ciarrr 

ibi A public cmplo?cr rhali hdvr  ;be 7;wt: ti: eriii anti> w.iftin 291- i~  
mmt  x:th :he cxcimirc rcpincn:ninc ,.ian zypropiir:c bargaxi:tng unit wc!!ng 
forth sr t r p z i j r  pi.xcauic iaimmut!cg 1s a ;mi and bhivaing ~ i t c i s ~ o r ~ ,  :(: ?C 

,,avokcd 1" t ~ m t  ,of an .mpase OW the : e r n $  , d  a:: t,~,,naj or :e:.e.~ed 
agreement. i n  ;be ahrcnic o i  ,ucn A pro;ra;xri, either p s r y  may :equrix :be 
ii'sirianc; of !hc board b? mbrr;ii;ng :o !kc ooird m t  :i i ! ~  ,.!hr: party il> :nc 
dtrpuie a i i e ~ r ,  caniisr \ia:cmmi .ci a r - h  i ~ u c  con uh ! cha t  ompurse bas l e e r  
icrchcd logc:hdr with ; rer:iliixic i s  to ii;c ~ i m d  ! j i ih  !he iisiemcnr inu  ti?< 

:cnicnir :herein. The ">am. or its ; u n  ;n;lr:an, way dercrmmr that m ;.?:pa,ie 
crat, o n  an) matter in a dispuic t i : "  caaani 2 ~ l c m : i n ~ s  no irs .#so mutton ; h r  
sn tmpasic cn-is, lr  may rcndrr .I*IIIIIUC~ -> nnr:iilns ;,,in ;ari;c\:o!hc ?riunir 
o i  x i r  :ntcai 

The board r h l l  render ~\sri : i : rcc !o rc.il:rc :he . m ~ . ~ \ ~ c  .~i-;~~idinn i a  !:lc 

a"" !mpra,c ex,*\. 
(2) Fit:-finiimg. i f  !he dlipulc;oai:nui\ f i f i i e r  .La)\ after :he daze ><:hi: 

tmpai\c, fhn i x w d  \Mi app,>irt, uiihxn three or?,. r f~crv:ln~,;r: 
bars of nor morc rnarr three members, ir-rc\ix>iar;ie ~ i i  the ?uh:ic. 
from a I~S; sd ~ U ~ M I C J  ?crq>cs waa=tzt,jed by :be i ~ ~ : d  'rhe L:,~ 
Ending boor:, $hail, :n rddrt8,;r: rc p';uc?sc:cyaied to i t  ?y the pub::; 
em"i,,immi ;c;a!,ni,s 0r;rrii. h r i e  :he ?,rai.l ;o m r i c  meo,n;rr<~dr. 

: : 3 # . r  it, apiyllnrmcoi Ii :he wip.;rc rcmi!ni in- 
rciolird f ire GAY, i h ~ r  tnc :idriml!T~i . ; i t %  tnd:ngl  .oiilix axid an) 
:ecommcn:,tlorrr, :he b a r d  .hail w~hl i ah  :he i::::lrrr* ,>i:.ct anc  LC; 

to h a 1  an6 bvao~81g arbxtrd::cm 
ti, i i h : t i i i i r r .  I f  ihc 6rsyi:ii car;rmliri !ntnj rl.,yi rtre: t i c  2a:e , ; i t t i  

~mparn-, thc r;r':e\ m.r; in~t:~a!;i icrcc ;.: .urm2; ;he rca,iiz,ni: 
ilr%rn:i~ to aih?tra::u::. r h x h  ihd:; rciuli ;r a firs1 ri:d btnil;r.g 
dec!s,<>c. Th< arh::;~at::>r p;,n<l ,b!i <::r,\>,, ,?! .h?ee 3r*rr:*:,:r\, 
i i lccrd b i  each can:, inc  the : h r n  rza ;m,rin;al irb:r:ir.,: ;c;c::cr 

.~ . . , .  , 
,cq~sllrnc h<.;lt;s. :nd r~icm;!~,:er ihsi: -ubmi: aii ,nLli :re-. i j r c c d  
re ," the  2,;zr.S >f zcg::>Ats<,s!> *,th:s :en days :o !he .s>pr,>pr:Azc 
,~ , . .zg.\:a:#\e h>::Bc. 



-4) The costa for mediviicn md fact-finding shall se home h) rhc Siard. 
All other snits. tnclu3i-g !ha: ;if a mrutizl ribrtrator, ,ha:i k h m c  
q u d l ?  by rhc ya-iia rcvo:?id :a ihe iliinite 

. . 
d i i m ~ r t o n  or interruption af pub!:c - ~ N I C ~  wi:hin s l x t ~  d a y s  l i ter  f h ~  fact. 
finding hai made public its findai%i o? Pa: and any :ecemmcaaailanr for 
the iesoluoan c i  the dispute. The raplarc: rhaii submri i o  the app:apna:i 
lcgelai ; \ebodia h!s ic-omum0rriooi  i - irbr  ~ e f t l c m c n t o : : h e & ~ ~ ~ ~ o s  a:!cmi 
ttemi ragether with l e  finennes o i  cat: m d  in? recammmdaiiosr made by the 
fact-hd;sg board. Thc crcluave repiaeniriirc ma) ,ubn,r i; the a p p r a g r n c  
iegisiatiic b a y  rir rccomz:!cndatr~ns for :& Sett1e:~cnr df rhc &$purr 0:: a11 c.;,t 
items. [L ;U:C, c 17;. p; c i  $21 

[g89.121 Striker. r i a *  and prohibiriunl. ;hi Pmraiaacn i; a w i i c  
shall be un!sv;ful :or any eapioyee a30 i!j :i lor 8nciodrd ra i n  rpprapnsze 
bargaining u n a  far rhsch an cnslu~vc regrnmtrtire h s  bcen csnxfied by : j : ~  

'baia, or ii) is mncludrd tn an avaioana:c ba:ralntce unit far ahich mocisr for . . .  . . 
imldi>cii n f a  di$purc :s b i  rrierrul $0 final ind  bndmg arhn;;s:ion. 

(bl L: shad be irw'ii for m cnpio)er, r h o ~ s  nor prohhird from i t i tkng 
cnder pziagvrph ia) and r h o  1% in the appmpnarc birgain:ng unit ;nic!ucd in 
411 tmvai=, !O ~ai-ic~wlite ,I, u rmk; rhcr : t i  :hc reaoirrnim;~ o i  iccr!un 89.:: . . 
relarinq :c the i-oiuoon of &spates have hcc;; compiipd with in h h .  ( 2 )  
the prmecdingr for the prcvcn!laa o f i n ?  prohi~ited prumlcp. bavc becn exhaust. 
cd, $3 sixty days bare ciapm: ssncc ;he f~ci.!inc,ng bar0 has nsde  ? u b l ~ i  itr 

6nd:ngs an: any rsa-imrzda:iox. (I! rnr 6iiiui:ve i;prcscniatlir 53s grm a 
:m-day norice of latent to stnke to !he beard and :o :he empioyi: 

1 ~ )  Where :he unkc occurnag, or :s vkotir i a  occur. enbanpen inc nubiic 

id) No cmpiojre orjsntirrlan inal: declare or  ai; ihon~e a i:nks of em- 
plop-, which a or would bc m v~alarion of :ka se~fion. where ;i ir r i i egd  by 
thc employer lhtli an empicye; organization Lai declared or ai ihonzcd a iinhr 
of cmployecs whici: ts or would bt :n vialailanof fhrs wct;oo, the cmplcyer may 
apply to ihe board for a declaraoon char the imke a or would ~e unlawful and 
ine boar4 aiirr r i ro id in~ an cpponini;y io the cmniovee .,ieizla;ir,on :o be 

. . 
cause 10 helteve !bat an crnpliyec ogm: i r t lon  .i m crnp~oycr ir vio l i r iag cr 
!i;i;ng ro comply wrlh iu;h reqiicmrr:ri. :he ka:d ir.r;l ;cs::;irz ippropna!c 
p iocccd~ng~ m tic crrcui: m which %hi ~nolar:iln c i r s  :o eojmn :he penormroc; 
a i  any nco %2r 7rac:icn forbedden ny :h:s rci:an. .r; ;u i s ~ u g r i  rl-c cmloyee 
"rgm;zu!;on oicmpioyeer ;ocoa7ii u;!h ihcrrqti:;err:~:\ oi inri  .i;:xon. iur:>. 
4v;l;on to hear 2nd dn?areofal i  asr;:;ni unar:!i;i s-i;on ;iccni;-ricl! lsi ln each 
;iriilz~ coun, ina  each ;nun ma) :siue. a r;mpi!accc ,wih ,:nlntrr :ri. 
o r a m  mb aeciecl, D? way oi;n,uricrron, Vanuaroi? :?lc!;c~:.:n. ; r  ~ i h c r u ~ ~ c ,  as 
w y  bo IPp'"p""e t" cr:forcc tj:a reC:.i>n iL :'i-C. i : - i ,  p: oi 5:; 

:989,131 Prohibited practices: erldencr of bad Dith. $3;  it s h l !  h a pro- 
Lllbitra pr3;ilic k: a pubt !~  nsp.ujcr or : t i  Lr?:gnrid icp,-%en:ar:ii *:fi l l )  :u 

8 !i 1-:cn>re. reitrmfi. ;or i n e n r  t n i  c r - ? l i v e  i:? r i c  r ; ~ r ; ; ~ c  , . i za i  n e l r  

Rcfau c,; Zarirrr i~!icl;:;c!> :I; c-,C ra;,i: a r r i  .kc .ici.,xie ir,rr.~ 

! 11 interfere. re.rra!n. oi :,xr;t any cntpioycc in !& ecercxlr ,.^as> rr;j:i 
gxzimren! indrr !hli chapter. 

izi Rshic to mrgrln ;ollec:!i<h , n g ~ c d  i i : rhulrh ii-c puhl;: cmpiwcr ,  
, ? I f  ,* m cxs;;si\e repr;rc2ranie, r i  :eqd,,cd II. ICC:,on 59.5. 

(I, ~ c f u u  to panc,pair S~iil in :he mrdiaimn. facr-findzrg rr: 
aibii:ai;cn p r w r d u r n  sci f a n h  :n ie:tian 8o-i 1. 

(4; Reiusc or fa:[ ra conpi> rn!h any pioils~on o f  trr+ chapter: or 
85) Ruiaie :he !;mi ciasoi:ecr;re bnrSsiring %giecmrnr [L 1975. c I::, 

pt C? $71 

:889-141 Prevention of p i o n i b i t d  praccies. A:) :.-mzrc*erq c<,n~em- 
:r.g piohi'ilred piic:,cci ma) k iubm;r:d -0 :re b<:110 1- ,I,< inme manner an,? ..- " w ~ r h  the u m c  $ iec f  prili,dcu ,- icmtcn > -'r .A:: rderenicr in iec::an 3---,: 
;o - h ; d "  ibil n:c;oar rhc KJW,~; p!:biii m;io:.mesr rltra,n. ^card and 
"labor utgml;;i;f' mi:! :r;cludc im~ic?e: :igrnlLn:ion [L :or?, : I-1, pi o i  
5:; 

1089-151 Pinanrinl repaits io emplayerr. E,.~IY ~ m p i o j e e  .~vpan#zarlxin 
s ta i l  kcep m ddcq;zi< inr:ad i h r ,  :inan;iz: :im$rcti,:ni .mu ma!! a v ~ c  a i i : l i -  
oic ~ r r u i l l ? .  :C 'he wipii;jcer ah: arc mi'mreri i t h c  .:rgaclrar:an. *::hxn ihn:: 
Cays after :he rrd o i l t i  iicai jca:. ~-.:mied urlt t in Ertanclai r rpon t h e r e d  ir 
!he om o i  a bzldnii. .kc: I::.: 4,: aprrai:rq rrarrmen:. ;cr:;Sed a, :a r i a r a c y  
by a irnt!:m publ;; ;c:::ni;rlni. in rre mc:lr c!';iiurc ,oicompl:nnc; u t i i  iris 
se:hi-n, a:,> cmplc>ce r , rh,o the o;jas:;.i:,an may pi.!li,oii :hz :dhl:c ;mp:oy- 

rclst:nr i.mrd for ordc; ~ ; ~ - c i i ~ n ~  wch  .c.mpiia:cc ~a order ai:hc 
b a r n  ,;n ;i;h :cc:ir.:.n +:,at: i-i eafL.rcilibie .n ii-i wme xinccr sr i:rbeir .ord;ri 
o i t h c  hearid awe: : i t %  cbnrrtr :I. 10.0. i is:, n; i".' ~ x-1 

!~a9.16! Public records and proceedinin. Tk c:,nn!r:nii. ~ d c r i ,  ai:d 
trn;moc) :cl.tri-p to i :r,iceci:ng :;:i:;ruivS Dy ;:a: ;ua:xc empa,)m;ni r~.!a!~:>ni 
"#,arc ,,cber >e<,so3 3 : - ~ 3  ,hail be ~J?,,SC :c:,>rd, and 0: ><a,;abk fs>r ;",?Cct8<>:: .--. <>r;npyi!:~. $ 1  ?mic;d:n&i purvuac: s,: -e;r:i>:; :. .-'i \ha!! b e  .,pi> :a r t e  pubii- ." [L I'7O. ; 171, p: o! $ 2 )  

1889-171 Liar of employee oi(.aniraiioiir ard erciusire rcprrrcniafiver. 
Thr p c h l l ~  c:~plsl?r.ent :r!a;:onl hc,~rc -'A!; mal!.:sra a ;!it o:cn:ploycc orgi:::. 
ri!:ias TI' bc recogn;rc.J a5 inch a d  I- be :i:i:~aei: ;n the ci2snrrarmn 
skd l  !-:te ,w:k :ne 5~;ard a \:ar*ne~: I< :I< rime. :be ~8srne AFXC ',&dress c > i  
,*m:ta:> ,or ,'!be? ,::?ct? tc sbht:~:? :.<o,<e\ ma> -e ,.*c:. the ::ate ,.,i :ts "rpTu,*. 
rm?. l ad  it* a!!:i:a;:oi, ,fani, u l ; ~  :ri:rr o;;~a:zr:x.;n~ \I other euakficaironi 
ki  !nclv,:cr .nr!. i; requtrei, '.,i :ic;r ca:pi:-i.2 ,.r:an::ari,~;; h t l l  oorxiy i lc  

. . hoard ;r,-'"ark' .:fan? < m n g t  <f:,a:nc. ~ ' ?  >,: tne :.ac,? .t!I%: .%t:orc3, t,f8t, \<cretar> 
,,:<>:tm .>:7:cer :.> wc<:m :xd!ce\ ,nz.%: 8.e \e:xt. <or <-: .:< ~tl:::a:l~>t:< 

l'nc 'r,*:d ; h i  .ne;curi: ; r r  :i:; i.;! wbe,:; cmp:.,<re oi;las;rr;;.xn a r c c i a u ~  
rlic rep:irel:ar;\n li .iyprcprrarc "Irg3:r;izi xz i i i .  :he c!Tc;fi,.r dares .,i :j:crr 
ccn~!?;.i:cn. i i l Y  :he e 6 ; i ~ r i  ,date in- e%psr.irt.,n tare uf,~;y q:ccrrint ;eic+cr? 
icraccn :he ?uhlLc <mplnycr arc ike i r L r u i l i e  -;Fmscsra:l.e. C,;pici of:" >st 

shall h cad ;  i;a.r~nlc !o 1r:;creac; patrici ucnr: requi i i  LL iu73. ; 1-1. P: o i  
311 

[1\89.18: Penalty. An> p e v 5 , ~  *kc? x!ii~:!C; :a,\a~:r\. :e5ts:s~ presenci !w6. 

p e i e .  er :n tderes  w:th 4 meearor. me.mbcr :<:cc : ~ ~ t . f i n & n ~  b,~ard.  ,or 3rWra- 
, . to:. 'li a r i  member 3i r l lc nub':< imrlobrcr3: I.?;?-:cni h::arC -I r!:i ~ I i h c  BScali 

:i85-191 Chapter taker precedence. when. 'I.;ts . t ipic; shrl! rate r i e ~  
:;<crwe :-vcr ;1i ;o?;cuo& -riiiii., ci,r.;s:n::ni $5:. .~lc:i matter .:::d Ari: 
preemp: ~ 1 :  G<>:;:r:%r> !'><A! ,>rd:can<e\, *hecd::>z :v:er,. ! C ~ $ > ; ~ C ! C ~ .  ju;e,. ,,: 
regulaiu::~ ado~red k: i!:= 5ta:ii, n ;our:!. ,:r LC! f l ~ p a r r n ~ n ~ . . :  rqrxir  inereoi 
.z<lcd#z,g :fie :ec<x!:c<.nr, of ~rs ,~nz< . !  ,CP,>L<% or ;he <:, P, ><~*,7C< :*m,Tt,$I,;tz. 

:L l T C ,  c :::. p, ,d $ 2 ;  

($89-?o! Cha~:ei inspera:iir. xhon. !! i n ?  pr.,isslcr if ;hji d:ayic: 
!eapard!zm :hc rc,c<8pf b> State ,:: rn>, :#ot,n:> .,f A") f i ~ ! ~ ~ ~ ]  &rsn:.,n.a>o >r 
<>t~?e: fece:*i a~i<,crnec: ,>i lT,<>?!C.. ? S C  ~ r c ~ . s s t c ~  ,ca,;, !n$<>fa? &$ !he ?a3d ,$ 

.te>p~rcs2ed' 3c ~ierze<: :,\ % ,::~>r*r3.,.~< :L : I-:, pt ,:j ::; 



Appendix D 

COMMENTATORS 

The following individuals were requested to respond to the author's 
request for their views on Article XI1 with written o r  oral statements: 

Charles T .  Akama, Legislative Officer, Hawaii Government 
Employees Association 

Harry Boranian , Director, Department of Civil Service, City and 
County of Honolulu 

Donald Botelho, Director, State Department of Personnel Services 
Stanley Burden, Executive Director, State of Hawaii Organization 

of Police Officers 
Dorothy Devereux, former Hawaii State Representative, and 

Delegate and Vice Chairman, Committee on Public Health, 
Education and Welfare; Labor and Industry,  1968 Con- 
stitutional Convention 

A. Van Horn Diamond, Executive Secretary-Treasurer, Hawaii 
State Federation of Labor, AFL-CIO 

Bernard T . Eilerts, President, Hawaii Employers Council 
Henry B.  Epstein, State Director, United Public Workers 
Sonia Faust, Executive Officer, Hawaii Public Employment Relations 

Board 
Joan Husted, Director of Programs, Hawaii State Teachers 

Association 
Francis Kennedy, Jr . , Business Manager, Hawaii Fire Fighters 

Association 
Helen M . Kronlein , Executive Secretarv , University of Hawaii 

Professional Assembly 
Xorman Meller , Professor of Political Science, University of Hawaii 
Shoji Okazaki, Legislative Lobbyist, International Longshoremen's 

and Warehousemen's Union 
Robert B . Robinson, President, Chamber of Commerce of Hawaii 
Arthur A .  Rutledge, President, Joint Council of Teamsters 50 
Kathleen G .  Stanley, Chairman, Committee on Public Employment/ 

Government Operations, House of Representatives 
Sylvia W .  Sumida, Director of Economic and General Welfare 

Department, Hawaii Nurses Association 
Robert S .  Taira,  Hawaii State Senator 
James H. Takushi, former Chief Negotiator, Office of Collective 

Bargaining 
Wayne J. Yamasaki, Deputy Director, Slate Department of 

Personnel Services 
h'adao Yoshinaga, Chairman, Labor and Industrial Relations 

Appeals Board, Department of Labor and Industrial Relations 
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