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Article XII

ORGANIZATION;
COLLECTIVE BARGAINING

PRIVATE EMPLOYEES

Section 1. Persons in private employment shall have the right to organize
for the purpose of collective bargaining.

PUBLIC EMPLOYEES
Section 2, Persons in public employment shall have the right to organize

for the purpose of collective bargaining as prescribed by law. [Am Const Con
1968 and election Nov 35, 1968]
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INTRODUCTION

The purpese of this report is to provide delegates to the 1978
Constitutional Convention with background materials related f{o employee
organization and collective bargaining; special emphasis is placed on
developments in the public sector In light of the current attention directed to

this area.

The materials have been assembled and presenied in a manner so as to
facilitate a broad understanding of the issues involved in public sector collective
bargaining. It should be noted, however, that the focus of the report is placed
on features of the constitutional provision and on aspects of public policy
related to public sector collective bargaining rather than on issues concerning
the law which may result from the implementation of the constitutional mandate.
Great care was therefore taken to avoid intrusion into the discussion concerning
changes in the law and to limit as much as possible references to such issues

which are more appropriately handled in the legislative forum.

Thus, the report begins with a chapter devoted to the history of the
formulation and amendment of the Hawaill article on organization and collective
bargaining, which includes presentation of the proposals introduced in both the
1950 and 1968 Constitutional Conventions, summaries of the committee hearings
and discussions, and finally summaries of the floor debates in the respective
committees of the whole. The chapter also includes attitudes and views of
various commentators concerning the Hawail article on organization and
collective bargaining and some of the controversial aspects of the Hawaili law. A
discussion on constitutional provisions found in the constitutions of Florida,
Missouri, New Jersey, and New York is presented next. A background review
of developments at the federal and local government level is presented in
ancther section, which aiso includes a fairly detailed discussion on the public
sector strike issue. A brief review of the Hawaii law is tc be found in chapter
IV, followed by a glossary of ferms used in the language of labor-management
relations. An extensive bibliography is also included for those interested in

pursuing particular areas of interest.



ORGANFZATION; COLLECTIVE BARGAINING

It would be a grave omission if the support and assistance of a2 number of
persons were not acknowledged here. The interest and spirit of cooperation
extended by all who responded to the request for their views (see Appendix D)
were exceptional, and if there should be any value assigned to this review, it
will be largely due to the efforts of these individuals and others mentioned
below. Acknowledgment should also be made of the support and assistance
provided by the Industrial Relations Center staff: student helpers Cynthia
QOkazaki and Steven Lee in the research of background materials; Mrs. Eva L.
Goo, with the assistance of Mrs. Nancy Shiraishi, for the careful typing and
preparation of research and interview materials; and Mrs. Helene S. Tanimoto
for her invaluable research assistance. Special thanks are due Director Samuel
B. K. Chang, Assistant Director for Research Richard F. Kahle, Jr., Research
Librarian Hanakc Kobayashi, and others on the staff of the Legislative
Reference Bureau for their gracious support throughout the project; and to
Eugene Chang of the Hawail State Archives, for his uncommon assistance in
obtaining the many documents pertaining to the work of the Committee on Public
Heaith, Education and Welfare; Labor and Industry in the 1968 Constitutional
Convention. A special note of gratitude is due Sonia Faust, Executive Officer,
Hawaii Public Employment Relations Board, for her insightful comments
throughout various stages in the preparation of this report. This note of
acknowledgment is not intended to release the author from sole responsibility for

any shortcomings found in this report.



Chapter 1
THE FORMULATION AND AMENDMENT OF ARTICLE X1I

Background

In its initial form adopted at the 1950 Constitutional Convention, Article
XII, Organization, Collective Bargaining, of Hawaii's Constitution provided as

follows:

Private Employees

Section 1. Persons in private employment shall have the right
to organize for the purpose of collective bargaining.

Public Employees

Section Z. Persons in public employment shall have the right to
organize and to present and make known their grievances and proposals
to the State, or any poelitical subdivision or any department or
agency thereof.

Subsequently, at the 1968 Constitutional Convention, section 1 was
retained in its original form and the existing provision in section 2 of the article

was deleted and replaced by the present language which reads as follows:

Public Fuployees

Section 2. Persons in public employment shall have the right to
organize for the purpose of collective bargaining as prescribed by
law,

The 1968 Constitutional Convention

It is clear that in proposing the above language,j members of the
Committee on Public Health, Education and Welfare; Laboer and Industry
perceived differences in the responsibilities of public and private emp}ayees;z
furthermore, they did not intend for the constitutional provision to be self-
executing. Thus, in its majority report (Standing Committee Report No. 42} the

B 3
committes stated:

[ 2]



ORGANVTZATION; COLLECTIVE BARGAINING

...By this amendment it is clear that the meaning of the term
"collective bargaining” as used in Section 1 of Article XII and in
Section 2 as proposed is not identical. In the case of public
employees the rights of collective bargaining will be restricted to
those areas and in such manner as will be determined by the
legislature. Therefore, the right to strike is a matter for
legislative determination.

The proposed amendment to Article XIT recognizes the change
that has taken place in public employment since the Constitution was
drafted in 1950 and does not limit public employees only to making
known their grievances and proposals to the State.

In 1950, there were only a few collective bargaining situations
in government service in the United States, and the principle of
collective bargaining for public employees was not yet generally
accepted.

Since that time, collective bargaining has spread in public
employment and is now a growing trend throughout the United States.

This amendment does not affect any existing laws on public
employment, which will remain in effect until changed by the
legiglature.

At least 9 proposals related to Article XII were referred to the Committee
on Public Health, Education and Welfare; Labor and Industry. These included
proposals numbered 36 and 74, relating to collective bargaining for public and
private employees; proposals numbered 70, 115, 154, and 172, relating to
collective bargaining for public employees; and Proposal No. 321, relating to
right to work. Appendix A presents the proposals referred to above.
Proposals numbered 268 and 299 were omnibus proposals relating to the entire

Constitution which offered no amendments to Article XII.

Proposals numbered 70, 115, 154, and 172 all provided for amending section
2 by giving the right of collective bargaining or collective negotiation to public
employees, however, Proposal No. 115 and Proposal No. 172 specifically excluded
the right of public employees to strike.

Proposal No. 36 and Proposal No. 74 provided for amendment of section 1
of Article XII by adding the words, "and public employment”, s¢ as to extend to




FORMULATION AND AMENDMENT

public employees the same rights as private employees, and deleting the
previous section 2 relating to public emplovees. Those who were opposed to
granting public employees the same rights of collective bargaining as those in
private employment were concerned with the issue of the definition of the term
"eollective bargaining"”. In this respect there were considerable discussion and

attention focused on the following issues:q

. What are the differences between section 1 and section 2,
Article XII, of the 1950 Constitution?

- Does the term “collective bargaining® include the right to
strike?

- Will the change render present statutes now prohibiting
public employees to strike unconstitutional?

-- What areas wouid be included in collective bargaining?

With respect to the differences between section 1 and section 2 of the 1950
Hawaii Constitution, it was explained at the commitiee hearing held on August b,
1968,5
Secticn 1...the right of collective bargaining is made a constitutional right, a

by a representative of the Hawaii state attorney general's office that "in

basic fundamental right; whereas in Section 2 there is no such constitutional
right." Further, the legislation governing collective bargaining in Hawaii has
defined collective bargaining to include the right to strike in the case of private
employees, but in the case of public emplovees, the right to strike has been
prohibited by statute. Should the Constitution be amended to include the right
of public employees to bargain collectively, statutes prohibiting public emplovee

strikes (e.g., chapter 86, Hawali Revised Statutes) would remain standing as a

valid statute unless repealed by the legislature. The New York Constitution
was pointed out as one case in which the right of emplovees to engage in
collective bargaining is protected but a strike by public emplovees is
prohibited. It was aiso explamned that the delegates to the 1950 Constitutional
Convention expressly stated that they did not intend Section 2 of Article XII to
Iimit the rights of public employees, and that under the existing language of the
Constitution, it would not be unconstitutional for the legislature to proceed with

mplementing legislation in the area of public sector collective bargaining.

(a1



ORGANIZATION; COLLECTIVE BARGAINING

Without exception, those opposed to amending Article X1II were concerned
that the term "collective bargaining', if applied to public employees, would be
defined to include the right to strike. There was also the feeling that the 1950
language protecting the right of public employees to join labor organizations and
to make known their grievances was adequate. Mr. Robert R. Grunsky, then
president of the Hawail Employers Council, at a public hearing held on
August 7, 1968, pointed out that collective bargaining has worked in the private
sector because there are "automatic controls on management and labor which
provide a system of checks and balances on the parties to the collective
bargaining process. These controls and checks and balances do not exist in
labor-management relationships in government”, he explained, citing the

following differences:

{1} The profit motive which checks the private emplover's
willingness to grant wage increases or to increase other costs
does not exist in government.

(2) The threat of going bankrupt or going out of business for all
practical purposes does not exist in government. For
example, the city government of Honolulu can't close its doors
and go out of business. Employers in the private sector are
restrained by this fact but also have this right.

{3) Unions in private industry are restrained from making
excessive demands in their own self interest. If costs become
too high, the private employer, in addition to the choice of
going out of business, can open a plant elsewhere in a lower
cost community. In government there is no choice. You
can't move the city government of Honolulu to Texas because
you are concerned with increasing costs in Honolulu.

(4y Another factor which makes collective bargaining in the
public sector different from the private sector is politics.
The union can politically gang up against the employer or
agency and could possibly in some instances actually remove
their employver from office. In other words, the employees
can exert strong political pressure.

(5) Finally and most important, the private employer has direct
control over the source of capital, costs, markets, etc. In
the public sector, the employer of the government agency has
only limited control over the costs and no control over the
source of money. The amount of money available is controlled
by the electorate or by the legislature through its powers of
taxation.



FORMULAT{ON AND AMENDMENT

With respect to the question of granting public employees the right to strike,
Mr. Grunsky pointed to the statements of President Franklin D. Roosevelt and
George Meany, president of the AFL-CIO, as best stating the position of the
Hawail Employers Commcii.{3 Finally, Mr. Grunsky made the point that the right
to strike or lockout is generally recognized as the economic pressure or catalyst
that makes collective bargaining work in private industry. However, if
government employees are not given the right to bargain collectively, including
the right to strike, to insure that they obtain fair treatment and equity in
establishing wages, hours, and working conditions, the council recommended

that:

(1} The state constitution set forth a general statement of the
basic policy for publc emplovees with respect fo wages,
hours, and general working conditions which would constitute
a "vardstick against which the legisiature or other
government agencies dealing with government unions could
reach factual decisions on wages, hceurs and working
conditions’™;

{2y The legislature establish “orderly  procedures  for
guaranteeing government employees and unions rights and
procedures” for organization and representation similar to
those available to private sector employvees and unions under
the National Labor Relations Act and Hawaii Employment
Relations Act,

{3y Procedures (arbitration, mediation, or conciliation) be
established by the legislature for resclving negotiation
disputes as a substitute for the right to strike; and

{(4) The right to engage in ‘'collective representation” or
"eollective negotiation”, rather than "collective bargaining®,
be granted to state and local government employees.

Those who testified in favor of amending Article XII to grant collective
bhargaining rights to public emplovees were divided on the method by which this
right might be protected, with one group supporting amendment of section I of
Article XI1 to include public as well as private employees, and the other
supporting a separate section granting public employees the right to bargain
collectively. Both groups agreed, however, that the convention should be
concerned with granting rights rather than specifying procedures and that the

language in Article XII should not be cluttered or excessively restrictive, with
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the establishment of specific collective bargaining procedures being left to the
legislature. Those who supported amendment of section 1 believed that aill
employees should be ireated egually and that public sector employees should
have the same constitutional right to organize for the purpose of collective
bargaining that private sector employees enjoy. The group favoring amendment
of section 2, on the other hand, saw differences between public and private
sector employment which called for different policies being required to be
established. With respect to the issue of the right to strike, those who favored
amendment of section 1 were strongly opposed to the strike prohibition being
included in the Constitution. Among the reasons presented were the following:

(1) The Constitution should set forth broad public policies such
as the right to bargain collectively. The strike is only one
technique for resolving collective bargaining disputes, and it
is an issue more appropriate for legislative determination.

(2) A strike prohibition is unrealistic and harmful; if emplovees
are  frustrated, they  will  stirike, a strike ban
notwithstanding. There is a greater possibility of strikes
when there is no machinery established for the resolution of
disputes or when employees are not permitted to bargain
collectively.

(3) There are laws and regulations already in effect which
prohibit public employees from engaging in strikes; making
public employee strikes illegal another time will not make such
strikes more illegal or help in the enforcement of the strike
ban.

Following the public hearings held in August 1968,7 the committee decided
by a vote of 18 to 3, with 2 excused, to recommend the retention of section 1
without amendment and instead to amend section 2. The committee's proposal to
the convention relating to organization, collective bargaining, Committee
Proposal No. 5, set forth amendatory language related to section 2 of Article XII

as follows:

Section 2. Persons in public employment shall have the right to
organize for the purpose of ceollective bargaining as prescribed by
law.



FORMULATION AND AMENDMENT

With respect to Proposal No. 321, the right-to-work amendment, the
committee report noted that with one exception, all citizens and delegates
testifying on the amendment "strongly urged" that this amendment not be added
to the Constitution. The committee agreed that "there was no compelling or
persuasive reason to add this provision to the Constitution”, and it
recommended that "if in the future it should become necessary for such a

provision, it can be done by legislative enactment™ .8

The discussion in the Committee of the Whole on September 3, 1968, began
with the quick approval of section | of Article XII. The major discussion on the
floor of the convention related to the definition of the term "cellective

bargaining™ as it was used in section 2.

In response to a request by Hebden Porteus, President of the
Constitutional Convention, for (1) the "legal interpretation” of the words
“collective bargaining”, and (2) whether Committee Proposal No. 5 of the
committee would "force" the legislature in the future to provide for bargaining
on classification and wages and the right to strike for public employees,
Bertram T. Xanbara, Assistant Attorney General, stated that in view of
Standing Committee Report No. 42, the extent to which the right will be given,
restricted, regulated, or withheld is a matter that the legislature in the exercise

of its judgment would decide. He also explained that:9

...it is obvious from the foregoing that Committee Proposal Ko, 5
would not "force' the legislature in the future to provide for
bargaining on classification and wages and the right to strike for
public employees,

As in enacting any other kind of legislation, the legislature
would be expected to weigh the public interest and all other relevant
considerations and exercise its discyetion in making its determi-
nation.

In the committee of the whole deliberations, those who favored amending
section 2 of Article XII to extend collective bargaining rights to public

emplovees echoed the expressions presented earlier, including:

o



ORGANITZATION,; COLLECTIVE BARGAINING
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The general lobbying role granted to public employees by
section 2 of Article XII is inadequate to handle the
presentation of employee concerns to public employers.

(2) A constitutional amendment granting public employees the
right to bargain collectively is necessary in order to reassure
the legislature thai it can enact laws pertaining to public
sector collective bargaining.

(3} Although the existing language of section 2 could be
interpreted to include the right to bargain collectively,
specific language is necessary in order to avoid long and
costly court appeals.

{(4) The concept that public employvees should be permitted to
determine the terms and conditions of employment is now
widely accepted.

(53 The power to strike already exists and the legislature should
be given the opportunity to determine what rights should be
prescribed by law.

Those who opposed amending section Z voiced the following <:c>r1c»:—>1:‘ns:11

(1) Covernment employment is not a right but a privilege and the
public emplovee has the duty to continue to perform the
services for which he or she was hired. Collective
bargaining does include the right to strike and if left to
legislative action will be legislatively authorized resulting in
disruption of essential services.

{(2) Public employees already have access to means to remedy
grievances which private sector employees do not have; they
can organize to elect or defeat at the polls the
representatives at the legislature to determine their pay.

{3) The present provision of section 2 does not prohibit collective
bargaining; the proposed amendment will mandate the
legisiature to take action on the issue of collective
bargaining.

{4} Government employees have job security, enjoy fringe
benefits and already have a voice in the determination of
matters affecting condifions of their employment through the
rules and regulations governing employment in the civil
service system.

The motion to reject the commitiee proposal by substituting the following
langusge in section 2 was defeated by a vote of 62 against and 13 for, with 7

excused.

10



FORMULATION AND AMENDMENT

Section 2. Persons in public employment shall have the right to
organize and to present and make known their grievances and proposals
to the State, or any political subdivision or any department or
agency thereof. Persons in public employment shall have the right to
engage in collective bargaining procedures as established by laws in
the areas therein prescribed.

The motion to delete the existing provision in Article XII, section 2, and insert
Committee Proposal No. 5 was carried by a vote of 57 for and 17 against, with 8

excused.

There is no doubt that the discussions and the results of the discussions
at both the 1550 Constitutional Convention and the 1968 Constitutional
Convention with respect to the issue of the right of emplovees to organize and
bargain collectively reflected to a large extent the development of employee
organizations during those periods. Thus, during the 1850 Constitutional
Convention the discussion pertained mainly to the rights of private sector
employees, although by then the National Labor Relations Act (1935) and the
Hawail Employment Relations Act (1945) which governed private sector collective
bargaining had alreadv heen enacted and in operation for some time. Interest in
the rights of public sector employees fo organize and bargain coliectively--a
topic of central concern in the 1968 Constitutional Convention--was minimal and
limited in the final result to an expression that public employees shall have the
right to organize and to present and make known their grievances and proposals

to the employer.

By 1988, the situation had changed dramatically. In 1962 President
Kennedy issued E.O. 10988 which established procedures for recognition of
unions and for exclusive bargaining rights with individual agencies of
government for those unions which had achieved significant organizational
strength. In addition, a number of siates had either enacted public employment
collective bargaining laws or were considering such legisiation. There was also
increased effort on the part of unions to organize public emplovees. Finally,
public employees had become more aware of benefits of collective bargaining

enioved by private sector employees.

11



ORGANIZATION; COLLECTIVE BARGAINING

It is also important fo note that in both 1950 and 1968, the consensus of
the delegates to the Constitutional Conventions was that the right of employees
to organize for the purpose of collective bargaining should be recognized as a
matter of policy. It was made very clear that it was not intended that a
proposal dealing with "statutory matter" be written into the Constitution, nor
was it intended to make statutory rights constitutional rights. Finally, it was
also recognized that the right of employees to organize for the purpose of
collective bargaining, although set forth as a constitutional right, is subject to
"reasonable regulation” by the legislature, but it was not intended to mean that

the legislature can take that right away or remove the right.

The 1950 Constitutional Convention!?

One of the basic questions occupying the time and attention of the
delegates at the 1950 Constitutional Convention was whether the right to
organize and bargain collectively both for private employees and for public
employees was appropriate for inclusion in the Constitution. If so, should it be
contained in the Bill of Rights or in another section of the Constitution? If the
right to organize was so basic and widely accepted, why was it necessary to put

it in the Constitution?

General arguments of those opposed to the incorporation of such a section

in the Constitution were:

(1) The right is already protected by statutory enactments;

(2) The right is already included in various sections of the Bill of
Rights,

(3) The right is not fixed or well-defined; its meaning depends
on legislation, administrative rulings and court decisions. It
is not a matter to be frozen by constitutional decree;

(4) The right, if included in the Constitution, would prevent the
State from protecting itself from abuse by unions or
employers;

found
[
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{5) The right is not found in many constitutions.

Those who favored the inclusion of a constitutional provision dealing with

the right to organize and bargain collectively contended:

(H The historical development of the right in statutory
enactments has developed so far that it is now of fundamental
importance and hence should be included and incorporated
into the state constifution;

(2) Although various aspects of the right to organize and bargain
collectively may be related to other sections of the Bill of
Rights (such as free speech and assembly)}, the concepts of
organization and collective bargaining have developed to the
point where they require specific and direct consideration
apart from other related rights;

{3) Granted that the right to organize and bargain collectively is
not fixed or permanently defined, like other rights
incorporated in the Bill of Rights (such as free speech,
religious freedom, right of assembly), decisions of the U.S.
Supreme Court have made it quite clear that such fundamental
concepts as right of free speech and the right of assembly
are not immutable but depend upon their occurrence in time
and place;

(4) Inclusion of such a right in the Constitution would not
prohibit reasonable regulation by the state to protect itself
from abuse by unions or employers, just as much as none of
the basic rights commonly found in the Constitution are not
absolute and beyond the scope of reasonable regulation;

(5) With respect to the argument that the right is not found in
many constitutions, those supporting inclusion of the right
contended that if a right is desirable the fact that it has not
found its place in many constitutions should not be held to
prevent its inclusion.

Proposals related ifo the right to organize and to bargain collectively both
for private employees and for public employees were considered by the
Committee on the Bill of Rights and the Committee on Industry and Labor. The
proposals which dealt with the right to organize and bargain collectively con-
sidered by both committees are included in Appendix B. Several joint meetings,
as well as separate meetings, of both committees were also held preceding the
issuance by the Committee on Industry and Labor of its majority report,

Standing Committee Report No. 79,
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Standing Committee Report No. 79 was signed by § of the 1l members.
The report set out a specific provision dealing with the right tc organize and to
bargain collectively. A minority report was presented, and a special report
(Standing Committee Report No. 8l) was presented by one member. One member
signed neither the majority nor minority report. Of the 9 who signed the
majority report, 4 filed a statement setting out their beliefs that the right to
organize should be included in the Constitution, and 5 filed another statement
why it should not be placed in the Constitution. However, the 5 agreed 1o sign
the report if the phrase "as prescribed by law" were included in the
constitutional provision. The provisional article as proposed by the 3 members

(Proposal No, 28) read ss follows:

Persons in private employment shall have the rvight to organize for
the purpose of collective bargaining, as prescribed by law. Persons
in public employment shall have the right to organize, te present to
and make known to the state or any of its political subdivisions or
agencies, their grievances and proposals.

The major discussions on the floor of the convention related to the
imphcation of the phrase "as prescribed by law"”, or related phrases, "in
accordance with law" or ¥subject to reascnable regulation under the law".
Basically the discussion indicated a cleavage of opinicens as to whether the
language as proposed was a Yconstitutional grant”, or whether the right to
bargain collectively would exist only when the legislature granted or extended
such right. The members of the committee who voted for the inclusion of the
proposal in the Constitution indicated that they expected the section as
proposed to be comsidered as a "constitutional right", subject to the same
"reasonable regulation” that other rights are subject to. The language of the
section was intended to recognize the right to organize for the purpose of
collective bargaining as a matter of policy; it was not intended to mean that the
legislature can take that right awayv or remove the right. It was emphasized
that the proposal was not intended to deal with statutory matter. but it was
written for the purpose of protecting the right o organize for the purpose of

collective bargaining as a matter of constitutional right.
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The motion to delete the words "as prescribed by law" was carried by a
vote of 47 to il, with 5 not voting. Subseqguently, the article, as amended, was

approved by a vote of 51 to 7, with 5 not voting.

There was nc floor debate on the language dealing with the rights of
public employees, as Roberts explains, because it was viewed in light of the

period and development of public employee organizations in the 1940's.

Attitudes and Views Concerning Article XiI and Other
Issues of Significance

Article XII

An overwhelming majority of the commentators whose views were
requested for the purpose of this study do not see need for any change in
Article XII, and it is & near unanimous view that changes or modifications which
are needed should be limited to the law and are proper matters for deliberation
in the legislative forum. In the opinion of a delegate to the 1968 Constitutional
Convention who served as Vice-Chairman of the Committee on Public Health,

Education and Welfare; Labor and Ind‘azstry:13

[Tlhere is no need to even discuss this section of the constitution
in the constitutional convention. It is there, il is going teo stay
there, and what you could add te it or subtract from it is question-
able in my mind at this point. I certsinly would npot predict it
would ever be repealed, and the responsibility is given squarely to
the legislature, and it's up to them to face that responsibility.

%ok Rk

[Back in 1968] the mere fact that they themselves [convention
delegates] weren't certain how they wanted this requirement [Articie
XII} fulfilled is the very reason that they gave the legislature this
responsibility. They felt that there was a group of people who are
elected, who have the time, who have the opportunity to get research
done, and the opportunity to hold hearings, while the constitutional
convention's time is limited. And it would have taken almost as long
for them to make a determination on what instructions they wish to
give the legislature as it did to even consider Article XII itself.

[
U
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5o that whenever at any time, I think that they have something that
is a subject of this type, with so many approaches to it, that it
might not be wise to expect them to do so.

There is very little argument among most observers in Hawaii over the
right of public sector employees toc organize or to bargain collectively. The
feeling expressed repeatedly is "public sector collective bargaining is here to

stay".

With respect to the concern expressed over abuses perceived to have
resulted from extending collective bargaining rights to public employees, it is
contended that to "disenfranchise” public employees through a change in Article
XII would be repressive and constitute an inappropriate response to the con-
cerns expressed which imply that public employees and unions have been
irresponsible. It is argued that there has been only one major strike in Hawaii's
S5-year experience with public sector collective bargaining. Public employee
unions have "bit the bullet", it is pointed out, and evidenced concern for the
public interest through support of dispute resolution mechanisms other than the
strike such as final-offer arbitration. It is felt that public sector collective
bargaining problems are a function of other variables such as economic factors,
including emplover competence and tenacity, and that the public interest would
well benefit from more attention being focused on those parts of the equation; if
the process is perceived to be failing in producing desired results, the more
appropriate response would be fto allow a reasonable period of time for the
process to work and for parties to adjust to it before the process is abandoned

through constitutional or legislative changes.m

In general, except for a small minority,ls representatives of labor and
management and other participants believe that the collective bargaining process
in the public sector has worked out reasonably well. It is pointed out, for
example, that although there are improvements that could be made, parties have
resolved issues in a responsible way and the public sector has enjoyed relative
labor peace during the period that the Hawaii law has been in operation. In the
opinion of some observers, among the other available alternatives, the law is the
best approach. It may perhaps be helpful to note here that scon after the

Hawall law was enacted, in one of the earliest assessmentis of the law, the
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Advisory Committee to the 1970 Committee on Executive Management and Fiscal
Affairgs of the National Governors’' Conference commented that the experience
developed under the Hawaii law, including the Pennsylvania law, may be useful
to other states facing the problem of preventing and resolving strikes; in the
copinion of the committee, there was a good probability that the Hawail and
Pennsylvania laws would be called to the attention of other legislatures as
efforts were increased to secure statutory authority for recognition and
bargaining.}‘ﬁ Similarly, in a 1874 study conducted by the U.3. General
Accounting Office, the Hawail law was judged to have dealt explicitly with most
of the major issues likely to arise in public employee collective bargaining. The

report further stated that the an:l?

...has worked reasonably well thus far. Although it has some
recognized defects, it should serve as a good starting point for
other jurisdictions considering such legislation. At a minimum, it
outlines the main issues. Also, except for a perhaps undue stress on
management rights, the law is reasonably neutral in tone, and we
found that, in practice, both unions and employers considered it
impartial.

The main lesson to be learned from Hawaii's experience,
therefore, is the need to carefully consider each of the issues, as
Hawaii, for the most part, has done, in developing and legislating a
collective bargaining system.

There is some apprehension that collective bargaining has led to the
"disenfranchisement” of every voter in the B3tate through the ‘multiple
pressures” which unions and union leaders can bring to bear upon the public
{through the strike and strike threats), legislators and other elected officials
{through the ballot box), and candidates for political office (through %sheer
weight of money and personal help by union wmembers in campaigns”}.lg One
result of this concern has been to call for 2 change in the Constitution which
would prohibit abrogation of the "legislature's responsibilities” in the bargaining
process. Such a change, it is suggested, would require the legislature, rather
than the governor's and mayors' representatives, to be present at the
negotiating table for the actual conduct of the negotiations so that the public

would be privy to the negotiations as they are carried out. If that is unaccept-
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able, it is proposed that the Constitution contain language providing for the
establishment of a pay board with the power to set salaries of public

employees. 13

In contrast, there is the view that although the process of collective
bargaining should not be observed by the general public, the results of it,
particularly the costs, should be subject to legislative scrutiny and public
hearing. It is feared that permitting media representatives, for example, to be
present during labor negotiations would lead to posturing and unreasonable
stances for the purpose of publicity and the arguing of positions to the public
directly. It may also have the undesirable consequence, it is warned, of
reducing the actual number of people participating in the bargaining process
with the decisions being made in an adjacent room. Presen! procedures are
believed to be adequate for the purpose of Kkeeping the public informed,
although there is some feeling that the legislature needs to be kept informed of
developments, particularly with respect to revenues, expenditures, and coliec~

20 With respect to the notion that a member of the

tive bargaining costs.
legislature should sit at the negotiating table, it is felt that such an
arrangement would place an unreasonable amount of political pressure to bear
upon the selected legislator(s); furthermore, it is not at all clear what the role

of the legislator would be in the negotiations process.zi

The notion of a review board superior to the legislature is criticized as
likely to be unsuccessful for several reasons. Firgt, it is unlikely that it will be
possible to gather a group of persons with "some kind of superior wisdom™,
eminently fair, and without conflicting interests, who will be able to pass
judgment on very difficult questions. Second, there is no reason to believe that
decisions of such greoups will be any better than those bheing arrived at by the
parties at the bargaining table and subject to review by the legislature. Thus,
the present structure which involves elected officials who are accountable to the

public for their decisions is viewed as the most appropriate arr&ngement_zz

According to another observer, the use of review boards is viewed as a

means of providing the "form" of collective bargaining, but without the

"substance” of collective bargaining. In his view, there is some question if, in
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fact, the experience developed so far under the law indeed represents a
situation wherein the “form" of collective bargaining is provided but the
"substance"” is withheld, and whether the language "as prescribed by law” of

section 2 of Article XII has influenced this development.2

"Open" bargaining in varying degrees is mandated by 6 state jurisdictions
a2t the present time: Florida, Missouri, New Mexico, Texas, Minnesota, and
California. In other states, parties at the table are allowed to negotiate on the
issue of bargaining in public. In the absence of express statutory provisions
covering bargaining in the public sector, courts of some jurisdictions have
extended coverage of general "Open Meeting” laws based upon the theory that
subordinate bodies (e.g., negotiating teams) are standing in the shoes of the
governing body. It is reasoned that subordinate representatives are the
deliberative and factfinding alter egos of governing bodies, and that the goal of
"sunshine"” legislation could be evaded by delegation of authority to nonexposed

24 In California under the provisions of the recently passed

subordinates.
Rodda Aect extending collective bargaining rights to K-12 teachers and
community college faculty, all initial proposals within the scope of representation
are required to be presented at a public meeting of the employer and be made
part of the public records. Negotiations must be delayed for a reasonable time
until the public has had an opportunity to express its view on the proposals at a
meeting of the public school employer, and after the public has expressed its
views, the employer is reguired to adopt its initial proposals at a public
meeting. In addition, subjects of negotiations must be made public within 24
hours; if the employver votes on a subject, each member's vote must also be made

public within 24 hours.25

The Hawail "sunshine" law expressly provides that meetings may be closed
to the public for one or more of the purposes set forth in the law, including "to
deliberate concerning the authority of persons designated by the board [defined
as "any agency, board, commission, authority, or committee of the State or its
political subdivisions, either legislative or executive, permanent or temporary']

to conduct labor negotiations. .. .”26
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The problem of the role of the respective jurisdictions in public sector
collective bargaining and more specifically the decision-making authority among
the 5 chief executives representing the separate governmental jurisdictions was
als¢ raised in the course of this review. It was explained that at the present
time the State has the major voice in decision-making for the employers even for
the police officers' unit in which the State has no employees. Although the city
and county of Honolulu has the most employees in that unit and will be affected
the greatest by decisions made concerning that unit, it has only a minority
voice. It is felt that more recognition should be given to the principles of home
rule as well as proportional representation in the review of the decision-making

process involving the separate governmental jurisdictions.m

From the point of view of unions of professional employees, an issue of
central concern is the matter of public policy with respect to providing a
mechanism through which employees may make their views known, particularly
on the professional issues in which professional workers have expert knowledge
and on which they have strong feelings. The point is made that if issues such
as determination of curriculum or selection of teaching materials are placed
cutside the scope of bargaining as management rights, a mechanism should be
made available for the input of professional employees who regard themselves as
more professionally qualified than the lay members of administrative boards in

whom legal authority may be lodged. 28

A similar concern was raised by Robert F. Ellis in his speech before the
conference on "The Merit Principle and Collective Bargaining in Hawaii", when
he stated:29

iook at what's happening to our university as a leader, innovator,
seeker of the truth through unions of the faculty. The faculty
senate can no longer have its vepresentatives participate in the
regents discussions. The reason is the faculty has a collective
bargaining contract and can no longer sit on management's side of the
table. A whole area of professional expertise is no longer avaiiable
on a peer basis for the regents in the governance of the university.

ra
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Seidman has explained the complexity of this issue as foﬂows:go

Some of the issues raised by professional groups involve
important questions of public policy in which other elsments of the
commupity have legitimate interests. Parents, along with teachers
and school admipistrators are concerpned with the formulation of
educational policy, and c¢itizens asg taxpayers have an interest in
policy which will have an important effect on tax rates. Such issues
as scheool decentralization and civilian review boards for charges
against policemen involve community gryoups, especially those
representing minorities, along with administrators and emplovees.
Thus a three-fold division of topics in which employees are
interested is involved: {1} those that ave appropriately within the
area of collective bargaining; (2) those that are properly within
managerial discretion; and (3) those in which community groups are
legitimately dinvelved. Unfortunately these issues merge into one
ancther, so that decisions will have to be worked out on a case-by-
case basis.

Seidman concludes his observations by pointing out that a wise
administrator will consult with employees on any issue with which employees
show a concern; the information employees have at their disposal and the views
that they hold may help administrators reach sound decisions on matters beyond
the scope of bargaining, and morale will be improved if emplovees believe that
their superiors value their contributions to pelicy formulation. He points to the
widespread use of joint study committees on topics which are beyvond the scope
of bargaining and yet involve subjects in which emplovees have an interest as

well as experience that might guide management to sound decisions.

Views with respect to suggestions for improvements in the law appear fo
be shaped by and tend to reflect differences of views concerning the nature of
public service. On the one hand, it is pointed cut, government is not a profit-
makKing institution; it is paid for by taxpavers. In contrasi, private enterprise
is a profit-making institution, and if a private enterprise makes a profit,
employees have a right to a share of those gams,?’z Other differences are
poeinted cut, including with respect to the stirike issue, that although taxpayvers

are denied essential services in a strike, public sector management, unlike its
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private sector counterpart, does not suffer financially but obtains fiscal relief
through payroll reductions. Furthermore, unlike private business, the public
sector cannot close down or move elsewhere if management is unable t¢ work out
acceptable terms of a contract or is experiencing difficulties in the operation of
its business. Another aspect of public sector bargaining which is pointed out

as unique is that "workers help elect management”. It is e}s:plaiﬂe‘:i:38

Therefore, negotiating civil servants can vote out management the
next time around if they don't get desired concessions or are forced
to strike. Besides being welil organized voting blecks, public unions
are often heavy campaign contributors.

It is because of these differences that some representatives would prefer to see
adopted a process short of the strike; in order that the collective bargaining
process not be rendered ineffective and inoperative, it is suggested that
meaningful alternatives be examined so that the process works in the Dbest

interests of the p*adalic.34

From the point of view of employees and labor organizations, the public
sector, although different in some ways from the private sector, is similar in
many respects. A public utility with its income guaranteed through the control
of a public utility commission is not viewed very differently from a governmental
agency. Similarly, nonprofit hospitals and other industries and institutions
which receive government subsidies are often pointed out as other examples.
Finally, negotiators in the public sector for both labor and employer groups are
being drawn from the private sector which add fo the impression that if there

are differences, they tend to be miﬁimal.gs

There is a firm belief among labor union representatives--both in the
private and public sectors--that public emplovees should have the same rights
(i.e., right to strike} as those in the private sectar‘% In view of most of
Hawaii’'s union representatives, the right to strike is viewed as essential in
order that there be successful collective bargainz’ng.?’? It is pointed out that a
union may never resort to a strike and that 98 per cent of all agreements are
settled without a strike in the United States.38 It is claimed that denial of the

right to strike will have the undesirable effects of stifling meaningful collective

)
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bargaining and result in dilatory bargaining tactics leading to illegal walkouts

and other job actions.

As expressed by a representative of the Hawail teachers union, cne point
often overlocked in discussions concerning the right to strike is that:%

Unlike his private sector brethren, the public emplovee practically
subsidizes his own economic benefits by saving govermment money
while he is on strike. How much money is saved obvicusly is
determined by the percentage of employees who are on the lines. In
HSTA's case with 93 percent of teachers striking, the savings were
substantial.

ot g K
™ ™~ )

The public employee, regardless of which union he belongs to,
understands perhaps better than the public that he contributes to his
own pav raise. For unlike the private sector unionist who does not
have to buy his company's products, the public employee invariably
must pay taxes.

To illustrate this with a simple example: If a public emplovee
made $10,000 a year and received a $500 pay raise, he would be
contributing by an increase ip taxes, 530 of that §500.

In terms of the actual strike activity in Hawaii, labor representatives
point out that Hawaii has a relatively low level, and in the latest vear for which
data are available, 1975, accounted for only one out of 478 total public sector
work stoppages in the United States.éﬂ Several factors are pointed out as
contributing to this condition. Organization of employees is required by law to
cover broad statewide units; this forces both employer and union groups to
engage in careful and serious consideration of bargaining positions lest
unfortunate mistakes occur leading to breakdowns in the negotiating process
which have statewide impact affecting taxpaving citizens throughout the State.
It is also pointed out that strikes are the result of a number of factors,
including the expertise of negotiators representing the parties, membership
desires and aspirations, nature of the bargaining relationship. and degree of
emplover resistance, among others, which cannot be wholly regulated by
antistrike legislation, with the result that strikes may and do occur even in the
face of prohibitions and penalties. There is also the feeling that granting the
right to strike in Hawail has not led to abuse of that right; hence, controls

. . .. 42
would be inappropriate,
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There is alsco the view that under the present system, public employees,
in particular the firefighters, for all practical purposes, are already subject to
a strike prohibition. It is contended that the right to strike is not available to
those employees involved with the health and safety of the public; such
employees are left without any alternative method, other than an illegal stirike,
to persuade the employer to agree to its demands. It is pointed out that in
their effort to obtain an alternative procedure, firefighters are not agreeing to
relinquish the right to strike in order to obtain arbitration of negotiation
disputes; the firefighters simply have not been granted the right to strike.
The right to strike is a necessary part of bargaining, it is explained, but if as
in the case of the firefighters, the strike alternative is not available to the

emplovees, arbitration should be made available as the alternative.43

There is some concern that government is taking the lead with respect to
the level of wages and benefits provided emplovees,; this is viewed as improper.
Most of the attention appears to be focused on the upward pull public sector
policies with respect to salary levels, retirement system benefits, paid holiday

and vacation benefits have on private sector policies in these areas.%

On the other hand, it is contended that if it is desired that persons
employed in the government service to provide services to the public should be
of the highest guality, government ought to set an example by providing wages
and benefits which atiract high quality, dedicated empioyees involved with the
teaching of children, providing health services, and rescuing people on the
beaches. Public employees pay taxes, too, it is pointed out, and they are
entitled to services being provided by qualified people "who are not leftovers
from private industry”. The reluctance to adequately finance the public sector
is wviewed as indicative of the traditional feeling that there is something

disgraceful about public servi(:e.és

Concern over the cost of collective bargaining, I[ike other costs of
operating government, is viewed from varicus perspectives depending upon the
role of the individual concerned. For the legislator, the cost of collective
bargaining is part of the overall budgeting and financing of governmental

programs involving the relative powers of the legislature to appropriate and the
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executive to implement. For the individual taxpayver collectively negotiated
salary increases are likely to be viewed as absclute increases in tax dollars
spent. There is some confusion in the debate over the cost of collective
bargaining, and this has been attributed to the lack of a definition of the cost
of collective bargaining and to problems associated with the presentation of such

infermation to parties concerned.

One labor representative explains that although wage settlements can be
measured as costing x-dollars, it should also be considered how much the actual
cost would have amounted to in the absence of collective bargaining, i.e., in
annual increments or other increases the legislature would have granted. It is
noted that generous increases were granted by the legislature in the period
before collective bargaining was established, and it is not at all clear that the
differences would be substantial. There is also the problem of determining the
cost of so-called noncost items which are of wvalue to the employees. These
would include such provisions as shift assignments, days off, and temporary
assignments which may not add up very much in additional costs but

nevertheless should be computed before meaningful comparisons can be made.%

In the opinion of another labor representative, the cost of collective
bargaining is influenced, directly or indirectly, by the substance of the
collective bargaining process established. It is explained that if unions are not
allowed to negotiate over the terms of a health or medical plan, they are left
with no choice but to "get all they can” at the negotiating table, and when that
is over, to seek from the legislature the improvements desired in the medical or
health plans. Unions are being "invited" to take "two bites at the apple” under
the system described as providing the "form™ but lacking the "substance” of
collective bargaining. Costs of collective bargaining are "puffed and inflated”
in still another way, it is explained, because by prohibiting collective
bargaining negotiations over {ringe benefit items, emphasis is placed on wage
and salary increases which entail other "hidden” costs such as those related to

. . . . . . 47
vacations, sick leaves, overtime, and retirement contributions.

According to Rehmus, the economic results of public employee bargaining

are as yet unclear and controversial. Some authorities believe that public

et
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employees have driven their salarv and benefit levels far higher than would
have been the case in the absgence of collective bargaining and higher than can
be justified on the basis of economic equity. Those who challenge this
" assumption state that recent increases in public employee compensation are
largely reflective of inflationary pressures and the need for public employees to
Ycatch up" with others whose wages and salaries should be corﬁpa}f‘abie.t;‘L8
Quantitative data that would support either argument are still scanty, and it has
been observed that no high quality data exist to study, for example, relative
compensation levels in government compared to private employmentﬁg Data on
employment, wages, and compensation in various sectors and industries of the
economy generated by the U.S. Department of Commerce have served as the
basis of crude comparisons between compensation rates for workers in different
industrial sectors and in government. The results of one study of pay
differences (not including fringe benefits) between federal government and
private employees in an area including the District of Columbia, Maryland,
Delaware, and Virginia (based on census data) have been interpreted by Orr to
indicate that federal employment is more highly paid than employment at other
levels of government. It is also pointed out that these differences are in large

part unaccountable in terms of qualifying worker attrﬁbutes.se

There is some concern that the political aspects enter too heavily in the
bargaining process and that positions are sometimes taken for political
considerations rather than for economic or other appropriate reasons. A part of
this problem is attributed to the amalgamation of 5 different employers (State
and 4 counties) into one single group, a structure which enjoys the advantage
of avoiding whipsaw effects, but nevertheless is seen to have other negative
effects. One remedy which has been suggested as helpful in minimizing the
political aspects is for a set of criteria to be developed which will serve as
guidelines not only to the legislature but more importantly to the people sitting

at the negotiating table.

It is mentioned that the Hawail Iaw does not set forth a statement of intent
related to wages and salaries which would be useful to negotiators and
legislators in their review and approval of cost items negotiated at the bargain-

ing table. Although there is no collective bargaining law at the present time
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which contains such guidelines, it is pointed cut that because the profit motive
is not evident in public sector bargaining some other gauge becomes necessary.
Otherwise, depending upon the state of the economy, the relative strengths of
the parties involved in collective bargaining, and the attitude of the particular
legislature, there could be settlements resulting which would not only have an
adverse impact on the long-run economy of the state (in terms of revenue

expenditures ), but weould also have a real impact on private sector bargaining.a

Although it is not clear what specific criteria might be included in the
statement of intent, it has been mentioned that comparability (federal
government and private sector) would be an important feature. Section 77-2,

Hawali Revised Statutes, presently contains a statement of policy with respect to

the compensation of public employees which includes a list of b factor552 which
are to be considered in the determination of the amounts of compensation.
Although these factors have been used by the employer in presentations before
factfinding panels, there is some doubt that the criteria set forth in section

V7-2. could apply to the bargaining process.

Criteria, however, are criticized as troublesome because of problems with
choice of the formula, framing of the language of the formula, and interpretation
of the formula. According to one observer, in reality, the parties have used
formulas, which are developed during negotiations. Thus, in a given set of
negotiations, cost of living or wage frends in the consiruction industry may
serve as important guidelines, or comparisons with federal blue-collar wages or
other units of public sector employees may be used. The point is made that
there are guidelines, and responsible unions and emplovers do develop and use
variois criteria depending upon various factors, as, for example, tradition--
whether or not the unit or company is a leader or one in a catch-up situation.
It is explained that in collective bargaining use is made of comparisons which
sre of a fluid nature, and, therefore, the casting of guidelines in concrete
language may lead to parties ignoring it at times and to use thi language only

. . . 5
when it was convenient or advantagecus to the party's interest. N

Another problem mentioned is one characterized as "end-run” or "double-

deck" bargaining. It is felt that public sector unions exert a great deal of
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influence on elected officials, and, as a consequence, are able to extract
concessions in the legislative forum which either could not be obtained at the
negotiating table or were lost at the negotiating table. In this respect, it has
been pointed out that annual increments which had been negotiated out of wage
settlements in a previous year were restored the following vear by legislative
action. In addition, it is pointed out that the government employees’ retirement
system, an item exciuded as a subject of negotiation, was significantly altered in
terms of the costs and benefits when public sector unions were successful in
obtaining legislation which allowed accumulated sick leave credits to be applied

toward retirement credits of employees.s’4

There does not seem to be resistance against the right of labor unions to
lobby for programs and benefits of value to broad classes of the community;
rather, the opposition appears to be directed against lobbying or legislative
efforts which results in benefits favoring a particular group obtained not at the

bargaining table but from the legislature.

In many jurisdictions, civil service organizations traditionally have formed
one of the strongest lobbies in state legislatures, and it would be difficult to
argue that these powers should be taken away from these organizations. One

observer has framed the problem in the following manner:SB

But from the municipal government's point of view, freedom to trade
cost reductions in one area for contractually bargained new
expenditures in another is an essential element of bargaining
flexibility and bargaining capability. Where state legislatures
mandate wage and fringe bargaining at the municipal level and vyet
continue to legisiate on municipal employee benefits, they place
local units of govermment in a Procrustean bed. Public employee
bargaining may be desirable and inevitable, but public employees
hardly seem entitled to the benefits both of cellective bargaining
and of traditional protective state laws.

. . o . 56
Anderson, in his comments on this issue, points out:

Public emplovees, of course, are entitled, as are other citizens to
use the legislative process, but there is a difference hetween
acquiring by legislation the means to win substantive benefits and
gaining the substantive benefits themselves from legislation.

)
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Similarly, public bargaining representatives who have agreed with
union representatives on the terms of a new labor agreement should
not renege on their promise to recommend acceptance of the proposal
to the full legislative body nor should they ask the legislative body
to take them off the hook.

He continues to explain that the issue is made more complex because many issues
affecting public employment and public policy probably should be resclved in
the legislature, as, for example, school decentralization, curriculum content,
and level of welfare benefits. Such issues concern a larger constituency and
involve questions which are the primary responsibility of executive and
legislative officials and of concern to the entire public politic. He concmdes:57

Concerned citizens increasingly want to participate in the policy-
making activities of local goverament agencies, but collective
bargaining is a bilateral rather than a multilateral relationship.

Views concerning political activity in the context of public sector
collective bargaining cover a wide range. At one eXxtreme is the view that
collective bargaining and political action ought to be "mutually exclusive modes
of public sector labor relations". Proponents of this view maintain that the
purpose for establishing collective bargaining systems in the public sector is to
take labor relations out of the political arena. Union political action is thus seen
to distort the collective bargaining process as elected officials are tempted to
ignore the public interest by granting unjustified demands of politically
powerful unions for the sake of political expedience. At the other extreme is
the appraisal which views collective bargaining as a creature of the political
environment in which it exists; major decisions concerning public employment
are accepted as properly political ones, public employees being one of many
interest groups entitled as any other to use normal methods of political

persuasion to make demands on elected foicials_DS

Gerhart, in his study of political activities by public employee
organizations at the local level, views collective bargaining as an appropriate
form of labor relations in the public sector; thus, political activity is assessed
from the perspective of its effect on the bargaining process. He describes

public sector collective bargaining as consisting of:59
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...both a rational decision-making process and a power
relationship;...political activity in the context of bargaining is,
per se, neither helpful nor harmful but must be evaluated on the
basis of whether it "distorts" either or both of the elements of the
bargaining process.

He emphasizes that political activity by public employee unions is not necessarily
against the public interest; in fact, certain types of lobbying and campaigning
may contribute to a more rational process of decision making at the bargaining
table. Political activity may serve also to make the collective bargaining process

work if it is used to alter the power balance in the bargaming relationship.ﬁo

He explains: 61

If bargaining is to exist, there is a clear necessity for either side
te be able to inflict "costs™ on the other. The balance of power is
alterable through public policy measures regarding political
activity. Policy changes should be aimed at creating the desired
balance so that collective bargaining will serve the purposes of the
public.

He cautions that as a matter of public policy, any blanket reaction to all political
activity would be inappropriate because situational factors will alter its
effectiveness. Endorsements of candidates and lobbying in local government
councils or boards are pointed out as types of political activity which do not
appear to have a generally deleterious effect on the process. Lobbying as well
as efferts to bypass the bargaining table through direct appeals to the voters,

he explains, may Improve the bargaining process:62

...by helping the constituencies of the management negotiator hetter
understand the issues and back the decisions he ultimately makes in
the bargaining session; that is,...[they] may have "educational
value"” for the public and the legislative bodies. In this sense they
serve the ends of both the management negotiator and the union.




Chapter 2

CONSTITUTIONAL PROVISIONS ON
ORGANIZATION AND COLLECTIVE BARGAINING

As reported by Roberts,l only 3 states--New York, Missouri, and New
Jersey--had provisions in their state constitutions dealing with the right to
organize and bargain collectively, when Hawail adopted its first constitution in
1950.

The language in the first 3 state constitutions read:

Missouri: Article I, Bill of Rights, section 29:

Organized labor and Collective Bargaining. That employees shall
have the right to organize and to bargain collectively through
representatives of their own choosing.

New Jersey: Article I, Rights and Privileges, paragraph 19:

Persons in private employment; right to organize; collective
bargaining; public employees. Persons in private employment shall
have the right to organize and bargain collectively. Persons in
public employment shall have the right to organize, present to and
make known to the State, or any of its political subdivisions or
agencies, their grievances and proposals through representatives of
their own choosing.

New York: Article I, Bill of Rights, section 17:

...Emplovees shall have the right to organize and to bargain
collectively through representatives of their own choosing.

The language of the Florida Constitution at the time of Roberts’ writing

read as follows: 2

Article I, Declaration of Rights, section 6:

Right to Work. The right of persons to work shall not be denied or
abridged on account of membership or non-membership in any labor
union or labor organization; provided that this clause shall not be
construed to deany or abridge the right of emplovees by and through a
labor organization or labor union to bargain collectively with their
employer.
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1967 New York State Constitutional Convention

Roberts, in his fairly detailed account of the New York State 1967
Constitutional Convention,s points out that a number of provisions dealing with
matters affecting industry and labor-management relations were reviewed and
studied by a preparatory commission, the Temporary State Commission on the
Constitutional Convention. Among the provisions reviewed by the commission
was Article I, section 17; in its report the commission listed the following
arguments for and against retention of the right to organize and bargain

collectively in the Constitution:4

Arguments cited for retention:

-- A right so basic to the majority of the state’s citizens is of
constitutional dimension and should be a part of it.

-- A transient legislative majority might conceivably be moved to
abrogate the right. Constitutional expression would avoid
that.

“- Court opinion has fluctuated in the past and may do so again.
Constitutional inclusion will guard against such change.

Arguments cited against retention:

-- The policy is fixed and appears immutable. It was fixed and
fully supported before constitutional enactment. Hence the
clause is not needed to support legislative action.

With respect to the matter of the right to strike, Roberts reports that the New
York commission's report set out the arguments for and against the inclusion of

an express policy as foi.ia*w*s:5

Arguments cited for:

- The subject is an important one and its solution has become a
matter of the gravest practical concern as increasingly public
employees have organized and resorted to sirike action.
Therefore, the subject is of such magnitude that it should be
included in the Constitution.

- This subject is one on which a popular consensus is difficuit
to reach. A constitutional expression of that policy,
reqguiring and obtaining the approval of the electorate, should
assist in obtaining a greater degree of acceptance.
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Arguments cited against:

- The subject is one in which no universally accepted answer
has been found. Some experimentation may be reguired
before acceptable solutions emerge. The legislature should
be free, therefore, to experiment with varying techniques.
This process will be promoted if no constitutional restrictions
are imposed.

-- These questions can be resolved within the existing
constitutional framework; ne additional specification is
necessary.

Four alternatives were presented by the New York commission with respect to
the presentation of materials in the constitution on the issue of the right to
organize and prohibition against strikes. The alternatives and arguments for

and against were: 6

(H Guarantee public employees the right to organize and bargain
collectively.

Arguments cited in favor:

- All other classes of employees are afforded this
guarantee In the Constitution; public emplovees
similarly should be guaranteed this right. Also, it
would insure that all governments must deal with
employee organizations.

Arguments cited against:

-- These activities should not be mandated in the
Constitution and thus affect governmental agencies’
control over their employment policies. Alse, a
constitutional guarantee might be interpreted as
implyving the right to strike, which is presently
prohibited by statute.

(23  Prohibit strikes by all emplovees.

Arguments cited in favor:

- Such strikes represent so great a danger to the public
interest that the force of a constitutional prohibition is
needed.

Ll
L
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Arguments cited against:

- Absolute prohibition is too harsh and would restrict
future legislative action possibly permitting employees
involved in "non-essential” jobs to strike. Also, such
a prohibition is now embodied in law and has not
prevented these strikes; a constitutional prohibition
would be no more effective.

(3} Prohibit strikes by certain classes of employees.

Arguments cited in favor:

-- Only certain classes of public employees {(e.g.,
firemen, policemen) present a substantial threat to the
public interest if they strike; the Constitution should
reflect a balance of protecting the public from
dangerous strikes and permitting other classes of "non-
essential” employees the right to strike.

Arguments cited against:

-- This can be achieved under existing provisions.
Attempts to define in a Constitution which employees
shall or shall not strike will raise questions of
inferpretation if too literally worded or be too
restrictive if worded specifically and so bind legislative
action.

(4) Provide some form of machinery either specifically or in the
form of a general mandate to resclve public disputes.

Arguments cited in favor:

- The only effective means of dealing with public
employee disputes is to establish machinery for
bargaining rather than prohibiting strikes. Legislative
action to date has not been able to establish an
effective means of avoiding strikes.

Arguments cited against:

-- Constitutional specification 1is unnecessary as any
desired machinery could now be established. Alse, it
would restrict future legisiative action in dealing with
these problems.

When the New York Constitution was finally submitted fo the people at the
November 1967 election (where it was rejected by more than a 3 to one vote), it
contained a consclidation of all the provisions related to labor, which were set

out in the Bill of Rights, Article [, as sections 103 and 2{?%:}:?
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It shall be the policy of the state to foster and promote the
general welfare and to establish a firm basis of economic security
for the people of the state. Labor of human beings is not a
commodity nor an article of commerce and shall never be so considered
or construed. The state shall secure the right of employees to
organize and to bargain collectively through representatives of
their own choosing. No person shall be denied employment or the
right to join a labor organization of his choice on the grounds of
race, color, creed or national origin.

To implement the state’s commitment to the economic security
and the dignity of the people, the Legislature may provide a system
of workmen's compensation and protection against the hazards of
unemployment and disability and against loss or inadequacy of income
and employment opportunities.

Court Interpretations

Court interpretations, according to Roberts,8 have resulted in different
holdings as to the force and effect of constitutional provisions. The Supreme
Court of Missouri held that municipal emplovees are not extended the rights of
collective bargaining under Article 1, section 29, of the Missouri Constitution.
The Court saié;:9

...It is inconceivable that the Constitutional Convention intended
to invalidate all of the statutes, enacted through the yvears under
this autherity, concerning the operation of municipalities in fixing
and regulating compensation, tenure, working conditions and other
matters concerning public officers and employees.

...public office or employment never has been and cannct become a
matter of bargaining and contract.... This is true because the whole
matter of qualifications, tenure, compensation and working
conditions for anv public service, involves the exercise of
legislative powers. Except to the extent that all the people have
themselves settled any of these matters by writing them into the
Constitution, they  must  be determined by their chosen
representatives who constitute the legisliative bedy. It is a
familiar principal [sic] of constitutional law that the legislature
cannot delegate its legislative powers and any attempted delegation
thereof is void.

Similarly, in New York, the Court held that there is no positive duty to bargain

collectively imposed upon the university by Article I, section 17, of the New

York Constitution. The Court statac’%:m

Lt
L7
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It is evident that the constitutional provision guaranteeing
employees the right to organize and bargain collectively through
representatives of their own choosing does not cast upon all
employers a correlative obligation. The constitutional provision
was shaped as a shield; the union seeks to use it as a sword. The
duty of the employer to bargain collectively must be found in the
provision of Article 20 of the Labor Law [New York State Labor
Relations Act], and does not extend to those who are expressly
excepted from the scope of that article.

The constitutional provision was intended to protect emplovees
against legislation or acts which would prevent or interfere with
their organization and choice of representatives for the purpose of
bargaining collectively.... It is the union which is seeking to
compel the university to bargain collectively with it. As no such
positive duty has been imposed upon the university by the constitu-
tional provision relied on by the plaintiff anion, and as the State
Labor Relations Act, which does impose a duty of collective
bargaining, is inapplicable to the university, the motion for a
temporary injunction must be denied.

In contrast, the New Jersey courts held that Article I, paragraph 19,
mposes an affirmative duty upon an employer to bargain collectively with the
representative of its employees. In Johnson v. Christ Hospital, decided
July 27, 1964, Judge Matthews concluded that to deny that Article I, paragraph
19, of the Constitution imposes no affirmative duty upon the employer to bargain
collectively with the representatives of the employees '"renders impotent the

rights guaranteed to employees under the constitutional provision". He

exphﬁned:ﬂ

...Clearly, this was not the intent of the authors of the provision.
Reference to the Proceedings of the N.J. Constitutional Convention
of 1947 discloses that the intent of the representatives of organized
labor who appeared before the Committee on Rights, Privileges,
Amendments and Miscellaneous Provisions, charged, among other
things, with the drafting of Article I, was to seek a constitutiomal
provision with respect to the rvights of emplovees that could be
enforced in the courts. Labor was not satisfied to permit a
constitutional provision which was not self-implementing.

In view of the rather positive proncuncements made at the
Constitutional Convention, there seems to be iittle room for
speculation as to what was intended to be the effect of Article I,
paragraph 19. In any event, it seems elementary that if one is
granted the right to bargain, he must bargain with someone other than
himself. If the right to bargain collectively is an enforceable
right, as it is intended to be, then the holder of the right or his
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representative must be coansidered as having access to every
available remedy to enforce it.

Further, he added:lz

In Independent Dairy Workers Union of Hightstown v. Milk Drivers,
etc., Local No. 680, 23 N.J. 85, 96 (1956), cur Supreme Court held
that the rights of employees declared in the constitutional pro-
vision herein involved were enforceable when individuals interfered
with those rights. No implementing statute to enjoin such
interference was deemed necessary for the court to act. In Cooper v.
Nutley Sun Printing Co., Inc., 36 N.J. 189, 197 (1961), the court
required no legislative implementationm to afford an appropriate
remedy to redress a violation of those rights. Implicit in these two
holdings is a recognition that the rights set forth in the Rights and
Privileges Article of our Constitution are actionable. Since this is
so, it must be concluded that enforcement of these rights as
contained in paragraph 19 must include the power of courts to require
an emplover to bargain collectively, once his employees have effec-
tively designated their collective bargaining representative.

1968 Amendments to Florida Constitution

The Florida experience is interesting and bears mention because it
illustrates the force of constitutional guarantees on legislation and the role of
courts in guiding the implementation of collective bargaining rights granted in

the Constitution.

In 1968, the Florida Constitution was amended to recognize the right of
public employees to bargain collectively; the strike, however, was prohibited

under the new provisicn which read as foliows:

Article T, Declaration of Rights, section 6:

Right to Werk. The right of persons to work shall not be denied or
abridged on account of membership or non-membership in any labor
union or labor organization. The right of emplovees, by and through
a labor organization, to bargain collectively shall not be denied or
abridged. Public employees shall not have the right te strike.
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In 1969, the Florida Supreme Court in Dade County Classroom Teachers’

Association, Inc, v. RyanES ruled that rights granted under section 6 apply to
both public and private employees, noting that the legislative record of the

submission of the joint resolution ratified as the Constitutional Revision of 1968
reflects that the legislature intended both private and public employees to be
included in the word "employees" in the second sentence of section 6. The
Court stated:y;

It is noted that Section 6 of the Declaration of Rights of the
Revised Constitution was submitted by the Legislature in the
knowledge and light of the statutory policy enunciated in Section
839.221, F.S. (Ch. 59-223). Subsection {2} of Section 839.221 reads
as follows:

"{2) All employees who comply with the provisions of this
section are assured the right and freedom of association, self-
organization, and the right to join or to continue as members of any
emplovee or labor organization which complies with this section, and
shall have the right to present proposals relative to salaries and
other conditions of employment through representatives of their own
choosing. No such employee shall be discharged or discriminated
against because of his exercise of such right, nor shall any person
or group of persons, directly or indirectly, attempt to compel any
such employee to join or refrain from joining a vocational or a labor
organization."

It is apparent that Section 6 of the Declaration of Rights of
the Revised Constitution is 1in large part a constitutional
restatement of the foregoing quoted statutory provision.

Section B839.221 1is the current legislative enactment setting
forth standards and guidelines for said Section 6. We conclude it is
the government statute spelling out the rights of public school
teachers, as well as the authority of the School Beard in this
area, ....

The Court continued:ls

In the sensitive area of labor vrelations between public
employees and public employer, it is requisite that the Legisiature
enact appropriate legislation setting out standards and guidelines
and otherwise regulate the subject within the limits of said Section
6.
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Despite the amendment, government agencies were not permiited to
negotiate with representatives of empioyees,16 and the prohibition was to be
continued until the legislature had approved legislation setting forth collective

bargaining guidelines for public emp}oyees.17

Failure con the part of the state legislature through 3 legislative sessions
to enact standards or guidelines regulating the right of collective bargaining by
public employees, following the decision of the Court in Dade County Classroom

Teachers' Assn. ,18 led to an attempt by the Classroom Teachers' Association to

compel the legislature to act. The Court denied the petition for a constitutional
writ on the grounds that the Court may not control or direct legisiation under
the doctrine of separation of powers mandated by the state constitution, though
the courts have power to invalidate legislative enactments. It observed,
however, that one of the exceptions to the separation-of-powers doctrine is in
the area of constifutionally guaranteed or protected rights. The Court stated:

Where people in a comnstitution or charter vote themselves a
governmental benefit or privilege, they the people in whom the power
or government is finally reposed, have the right to have their
constitutional rights enforced. 19

The Legislature, having thus entered the field, we have
confidence that within a reasonable time it will extend its time and
study into this field and, therefore, judicial implementation of the
rights in question would be premature at this time. If npot, this
Court will, in an appropriate case, have nc choice but to fashion
such guidelines by judicial decree in such manner as may seem to the
Court best adapted to meet the requirements of the constitution, and
comply with our responsibility. 20

Two months later, on January 1, 1873, a statute was enacted establishing

the right of fire fighters to organize and bargain caﬁectively.zi

Unsatisfied with the piecemeal approach and lack of progress on the part
of the Florida state legislature in enacting a comprehensive statute, the Florida
State Supreme Court in an order dated November 28, 1873, appointed an amici

curiae commission known as the Supreme Court Employee’s Rights Commission (o
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gather information and to recommend to the court guidelines for implementation

of section 6, Article I, of the Florida state constitution. The commission

submitted the guidelines to the Court on March 4, }974,22 and soon thereafter,

the Florida legislature enacted a law covering all public employees to take effect

January 1, 1975, 23
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Chapter 3
PUBLIC SECTOR COLLECTIVE BARGAINING

Background'’

Public service is the most rapidly growing major sector of employment in
the United States, increasing in the last 30 years from 4.2 million to 13.1 million

employees. Today, nearly one out of every 5 workers is employed in the public

service.

A number of factors are cited as contributing to this dramatic increase,
including population growth, requiring increases in publicly provided services;
increases in the demand for new services; shifts from private to public provi-
sion of certain Kkinds of service; and advances in technology which have
intensified the need for new levels of existing public services. The growth of
public service employment, moreover, has not been steady or equal at all levels
of government, with the federal government employment showing the least
increase in comparison with employment levels of state and local governments.
At the present time, federal employment accounts for 23 per cent of total
government employment, state government represents 27 per cent, and local
government accounts for 50 per cent of all public employment in the United

States.

The 1960s proved to be the decade of rapid expansion of unionism and
collective bargaining in the public service, and it has been appropriately called
by some "the decade of the public emplovee revolution". Unlike the development
of private sector organization in the 1930s, public sector unionization was
delayed due to several reasons. Stemming from certain philosophical ideas,
traditional concepts of sovereignty asserted that government is and should be
supreme, hence immune from forces and pressures such as collective
bargaining. It was also believed that the sovereign power could not bhe dele-
gated and that public decision-making couid only be done by elected or
appointed public officials. Other practical considerations worked to delay the

advent of public emplovee unionism. These would include the precccupation of
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private sector unions with attempts to organize the private sector, lack of
interest of public employees to organize and press for collective bargaining
rights, and relative satisfaction of these employees with the greater fringe

benefits and job security traditionally associated with public employment.

Conditions had changed, however, by early 1960. There was a new
militancy and more groups, including public employees, became accustomed to
challenge the established order. Public employees began to feel less secure
under the pressure of demands for increased efficiency and lower unit labor
costs. Public employvee wages and salaries began to lag further behind those in
the organized private sector as the inflationary spiral continued. Labor unions
also saw the growing employment in the unorganized public sector as a potential
field for recruitment to compensate for the steadily diminishing rate of
organization in the private sector. Finally, there was increasing public
questioning of the logic of the refusal to grant to public sector emplovees

privileges and protection enjoyed by private sector employees.

The gradual erosion in the arguments of sovereignty and illegal delegation
of powers began in the city of New York and the State of Wisconsin which
extended modified collective bargaining rights to their public employees. Then
in 1962 important impetus was added by the issuance by President Kennedy of
Presidential Executive Order 10988 which gave federal employees a limited
version of the rights that private emplovees had enjoyed 30 years earlier.
Similar kinds of state legislation scon followed and at the present time more than
30 states have granted some form of collective bargaining rights to some or all of
their public employees. President Nixon in 2 subsequent executive orders

expanded and clarified the bargaining rights of federal employees.

Extent and Nature of Representation

Approximately 55 per cent of civilian federal employees, exclusive of the
postal serv%ceiz are now represented for collective bargaining purposes. At the
state and local government levels it is estimated that as much as 50 per cent of

o 3
all emplovees are similarly represented.
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It has bheen observed that the extensiveness of public employee
organization is closely related to city size and geographic location. Thus,
according to Stieber, in cities of 16,000 or more, approximately 60 per cent of all
public emplovees are represented by unions or associations. In some cities
(e.g., New York, Philadelphia, Cincinnati, Detrcit), representation is close to
10G per cent. The organization of public emplovees has been greatest in the
larger cities of the Middie Atlantic, New England, East North Central, and
Pacific states. Municipal employees in the Scuthern and Mountain states and in
cities with less than 50,000 population have the lowest proportion of

representation. 4

The Federal Policy

In 1861, President Kennedy appointed a Task Force to review and advise
him on labor-management relations in the public service. The recommendations
of the Task Force served as the basis for Presidential Executive Order 10888,
which gave federal emplovees the right to join (or not to join) organizations of
their choice and to be recognized by government agencies. Designed to
encourage union representation throughout the federal service, the executive
order created a system of recognition unique to labor relations experience
providing for 3 types of recognition. An employee organization could be
granted "informal recognition" which gave an organization, regardless of what
status may have been extended te any other group, the right to speak to
management on behalf of its members. An organization representing 10 per cent
cr more of the employees in a unit or activity could be granted "formal
recognition” and entitied to consult and be consulted by federal managers on
personnel policies broadly affecting its members where no cerganization had been
granted exclusive recognition. "Exclusive recognition” was to be granted an
employee organization which was chesen hy a majority of the employees in an
appropriate unit, the characteristic form of union recognition under prevalent

labor relations systems in the United States.

The scope of bargaining under E.G. 10988 was lmited 1o basic working

conditions; wages and fringe benefits continued to be set by Congress. In
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addition, the order reguired every agreement fo contain a sirong management
rights clause recognizing management's right to direct employees; to hire,
promote, transfer, assign, suspend, demote, discharge, and discipline them; to
relieve them from duty because of lack of work; and to determine the methods,

means, and personnel by which operations are to be conducted.

Executive Order 10988 was followed in 1869 by a second labor relations
order issued by President Nixon. The new order, E.O. 11491, eliminated the
different varieties of recognition and established the characteristic single form
of unjon recognition: exclusive recognition. Executive Order 1481 also
established the Federal Labor Relations Council to administer and interpret the
order, decide major policy issues, and act as an appellate body on wvarious
issues. A Federal Service Impasses Panel was also created within the council to
consider negotiation impasses. The order authorized the Assistant Secretary of
Labor for Labor-Management Relations to determine appropriate bargaining
units, tc supervise elections, and to rule on alleged unfair labor practices.
Under E.O. 11481, the scope of negotiability was also broadened in several areas,
the most important of which was the permission for agencies to negotiate
agreements providing for binding arbitration of employee grievances to replace
the former system which provided only for advisory opinions. The order
continued to prohibit union security arrangements and to maintain the no-strike

ban.

Rehmus has commented that the lack of a federal statute regulating
relations between local governments and their employees meant in practice the
structuring of labor-management relationships and of collective bargaining
mechanisms being left to the individual states, "no doubt wisely since the
myriad of state and local government fiscal policies, tax structures, and
budgetary and personnel practices make federal determination of labor-
management policies and enforcement mechanisms for local governments virtually

impossible” ‘5
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State and Local Authorizations

As a matter of general law in the United States, the federal courts have
held that an individual's right to form and join a union is a protected right
under the First Amendment to the U.S. Constitution. The federal courts have
also held, however, that there is no constitutional right to bargain collectively
in either the public or the private sector. Hence, so far as the public sector
specifically is concerned, the public emplover's duty to bargain can be enforced
only by statute or executive order. It has been similarly suggested by recent
state court decisions that state authorities are under no obligation to bargain in
the absence of a statutory requirement, but are free tc do so if they choose.
Further, as it was noted in an earlier chapter, although the right of public and
private employees to organize may be recognized under the state constitution,
employers are under no legal cbligation to bargain collectively unless this duty

is impesed upon them.

According to Rehmus, the reluctance of the minority of states which do
not allow colective bargaining in the public sector is largely based on the fear
of increased strike action. It is noted, however, that many public employee
strikes have taken place in jurisdictions where collective bargaining was
regarded as unlawful, and many public emplovee strikes could have been
averted had the statute required the employer to reccognize and bargain with the
employee organization. Furthermore, the acceptance of collective bargaining in
the public sector does not necessarily call for the acceptance of strikes in

support of bargaining demands.6

Jascourt7 has pointed out that the special legal obligations imposed upon
government emplovers have sometimes resulted in limitations upoen union
activity, stemming from the need to find legal authority to engage in a bhilateral
relationship with a repregentative of a group of employees to the exclusion of
athers. Therefore, the legal propriety of a public employver's engaging in
coliective bargaining with a union in the absence of statute continues to be a
matter of debate, although decreasingly s¢ in the contemporary setting, and
there is a general acceptance of such relationships in the public sector, result-

ing in de facto arrangements where no statutory system exisis.
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The passage of legislation granting public employees the right to bargain
collectively was led by Wisconsin in 1959 with the enactment of the Wisconsin
Municipal Employment Relations Act, followed by the issuance of President
Kennedy's Executive Order 10988 in January 1962, establishing a system of
recognition and collective relationships in the federal service. Comprehensive
legislation covering all or different categories of employees now is on the books
in about 36 states, with more limited authorizations, both as to content and

o 8
coverage, in others.

The present body of authorizations--ranging from executive orders,
attorney general opinions, court decisions, rules and regulations, to
comprehensive ordinances and statutes--varies with regard to the quality of the
authorizations, the nature of the provisions, and coverage of amployees. Some
laws provide nothing more than & minimal statement of rights. Some laws such
as the North Dakota statute covering state and local government employees
merely provide for mediation of impasse displ_ites.9 Only meet~and-confer rights
without an obligation to bargain are provided under the Alabama and Missouri
statutes. In some cases, such as Wyoming, there are no administrative bodies

to oversee the relationships of the parties.m

Disgatisfied with the lack of statutory recognition of collective bargaining
rights and the diversity that exists where statutory rights have been extended,
some unions have pressed for national legislation. These efforts have produced
proposals (1) to amend the National Labor Relations Act to extend its full
coversge to the public sector; (2) fo establish a public sector National Labor
Relations Board, allow the right to strike, and permit the national law to
supersede local laws, including civil service legislation, except when the state
law is substantially eqguivalent; and (3) to establish minimal standards protected
by a public sector NLRB. Although these proposals continue to be resubmitted,
according to several GbSéI"VEf‘SyH a slowdown in "Congressional momentum” for

the passage of a federal collective bargaining law is indicated.
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The Right to Strike in Public Employment

The issue of public employee strikes, one which some authorities feel
perhaps receives more attention than it deserves, is usually discussed in the
context of whether public employees have or should e given the legal right to
strike. It should be noted, of course, that despite the de jure absence of this

right in most governmental jurisdictions, in practice, public emplioyees can and

do sirike, often with impunity.

On a national basis, the public emplovee strike problem is not an
overwhelming one. Although such strikes in the past decade have grown in
frequency from approximately one per month to one per day, strike activity in
the public sector is still far below that in the private sector. Public employees
involved in work stoppages in recent vears represent about 1.5 per cent of total
employment, compared with nearly 4 per cent in the private sector. In the most
recent vear for which data are available, 29'?5,}2 strike idleness represented .06
per cent of man-days worked by government emplovees, for the economy as a
whole this figure was .16 per cent (see Tables | and 2). The average duration
of public employee strikes was less than 7 days for government employees, as
compared to nearly 18 days average duration for the econcmy as a whole.
Among occupational groups, teachers figure more prominently in public sector

strike activity than any other occupational group.

Mediation and fact-finding are the most common governmental devices used
to help resolve negotiation disputes. Although these mechanisms are effective
in the large majority of disputes, in cases where it is determined that no strike
can be permitted, as is almost invariably the decision with firefighters and
police officers, compulsery arbitration is frequently used. Considerable
experimentation with a wide variety of arbitration procedures is now being
carried out in nearly 20 states. The newest variant is "final offer selection”, in
which the arbitrator is given no power 1o compromise issues in dispute and is
limited to¢ selecting one or the other of the parties' final offers. In the 1977
session of the Hawaill state legislature, a bﬁlgg providing for final offer selection
by whole package covering firefighters only was passed by the legislature; the

pill, however, was vetced by the governor.
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Table 1

Work Stoppages in the United States, 1942.1975°
(Workers and days idle in thousands}

Days Idle

No. of | Workers . % of Est.

Year Stoppuges Involved Number Working Time
1942 2,968 840 4.180 04
1943 3,752 1,980 13,500 10
1944 4956 2,120 8,720 07
1945 4,750 3470 38,000 3
1946 4.985 4,600 116,000 1.04
1947 3,693 2,170 34,600 30
1948 3,419 1,960 34,100 28
1940 3,606 3,030 50,500 44
1950 4,843 2410 38,800 33
1951 4,737 2,220 22,500 A8
1952 5.117 3,540 59,100 48
1953 5,091 2,400 28,300 22
1954 3468 1,53G 22,600 18
1955 432 2,650 28,200 22
1956 3,825 1,900 33,100 24
1957 3,673 1,390 16,500 A2
1G58 3.694 2,060 23,500 g8
1959 3,708 1,880 69,000 50
1960 3,333 1,320 19,100 14
1961 3.367 1.450 16,300 B3
1962 3,614 1,230 18,600 A3
1963 3,362 941 16,100 B
1964 3.655 1,646 22,900 A5
1965 3.963 1,550 23.300 5
1966 4,405 1,960 25400 A3
1967 4,595 2870 42,100 25
196¥ 5,045 2,649 49,018 28
1969 5,700 2.48] 42 869 24
19790 5,716 3,305 66414 37
1971 5,138 3,280 47,589 26
1972 5,010 1,714 27,066 15
1973 5,353 2,251 27,948 14
1974 6,074 2,778 47,991 24
1973 5,031 1,746 31,237 16

lThe number of stoppages and workers refate to those stoppages that began in the year, Days of wieness include &l
stoppages in effect. Workers are counted more than ence if they were invelved in more than one stoppage during the vear.

Source: 1.8, Dept. of Labor, Bureau of Laber Statistics. Anelvsiz of Work Stoppages, 1975, (Washington: Govern-
ment Printing Office, Bulletin 1940, 18773, p. 10,
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As it is noted elsewhere, the guestion as to whether or not the right to
strike should be granted fo public emplovees is inextricably tied to the
discussion related to the issue of collective bargaining for public employees. In
an earlier period collective bargaining for public employees was opposed based
on the premise that collective bargaining presupposes the right to strike and
that such right should not be available to public employees because of the basic
differences between private industry as employer and the government as
employer. The 1966 report to Governor Rockefeller by the Tayior Committee set

forth these differences as follows:

Collective bargaining, including the right to strike, is
recognized as an essential democratic right of employees in the
private sector. Private employers have countervailing rights: they
may lockout their emplovees or go out of business entirely....
Although both parties in private collective bargaining possess wide
latitude of agreement in private negotiations, they are subject to
constraint--the pressure of the market place where the consumer's
power of choice is exercised. Jobs can be lost and production can be
cut back if goods or services are priced out of the market....
Whether or not market forces provide adequate restraimts in the
public interest has often been questioned...even in the private
sector, doubts have been raised about the compatibility with the
public interest of unrestrained use of private economic power in the
establishment of wages as well as of prices.

Nor does the right of strike in the private sector prevail
without limitation. Under the Taft-Hartlev Act special procedures
may be invoked in public emergency disputes.lé

ot e ahe
Y I3 v

It is the budget, rather than the market place, which constrains
collective bargaining in public employment.

..."collective negotiatiocn" in the public service is unlike
colliective bargaining in the private enterprise sector. The strike
cannot be a part of the negotiating process. 15

ta ot

ER i
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...Careful thought about the matter shows conclusively, ...that
while the right to strike normally performs a useful function in the
private enterprise sector {where relative economic power is the
final determinant in the making of private agreements), it is not
compatible with the orderly functioning of our democratic form of
representative government (in which relative political power is the
final determinant}.16




PUBLIC SECTOR

ft dis ultimately the legislature and the political process
which has to balance the interests of public employees with the rest
of the community, to relate the compensation of public employees to
the tax rate, and to appraise the extent and quality of public ser-
vices and the efficiency of their performance to the aspirations of
public employees. The methods of persuasion and political activity,
rather than the strike, comport with our institutions and traditions
as means to resolve such conflicts of interest. It is these methods,
moreover, that have been utilized by the wide wvariety of employee
organizations which are indigencous to public employment.

It should be noted that these arguments are mainly raised in the context
of legislative deliberations and have been directed toward possible legislation;
they are generally not raised in the context of constitutional rights, i.e.,
whether a constitution should contain a grant or prohibition of the right to
bargain collectively and a similar prohibition or grant of the right to strike. As
it has already been noted, among the states with constitutional language
concerning the right of employees to organize and bargain collectively, language
prohibiting public employee strikes is found only in the Florida Constitution.

Although today there is less resistance to authorizing public employees to
strike,lg the issue continues to be debated. The range of views extends from
the posifion of most unionists who argue for the unlimited right of public
employees to strike to the position of most government officials and managers
who argue against granting the right to strike. Academic observers of the
public sector labor scene, who also present diverse views of public employee

work stoppages, tend more than others to focus on alternatives to the strike,

George Meany, president of the AFL-CIO, has set forth labor’s position as

follows: 19

But in seeking the right te collective bargaining, public
emplovees ares not pursuing strikes as a goal. Nobody enjoys a
strike. Strikes are painful and expensive for all concerned, and
sensible unions and sensible managements do everything in their
power to avoid them.

Collective bargaining, like the ides of democratic governmesnt,
is based on consent and acceptance. It assumes thal tweo parties Lo a
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dispute can reach a reasonable agreement that both parties can live
with. It assumes that workable compromises, fair and just to both
sides, can be reached by the exercise of reason through give and take
at the bargaining table.

...And strikes and lockouts are a normal and necessary part of the
collective bargaining process. They are the last resort,

But it is necessary to preserve the right to that last resort.
Unless the real possibility of a strike exists, unless both sides are
constantly aware that serious consequences may flow from mis-
judgments and breaches of faith, bargaining is a charade--an
exercise in futility.

It is to be noted that even among labor unions, there are differences of
views concerning the strike in public employment. Jerry Wurf, president of
A¥SCME, recently spoke in favor of mutually acceptable routes for resolving

mpasses. He stated:

When collective bargaining reaches an impasse, there need not
be a strike or a surrender by either side. What is needed is 3
mutually acceptable route for resolving the impasse. AFSCME has
suggested for some time that we favor the use of voluntary binding
arbitration in impasses. But we find public officials resisting this
peaceful alternative to strikes.

AFSCME recently endorsed compulsory binding arbitration in

emergency public safety services. Our proposal would give
firefighters and police officers access to fair mechanisms for
reaching vreasonable settlements of 1labor disputes. It would

eliminate the danger that communities could suffer from the
disruption of vital services.

Arvid Anderson, former commissioner of the Wisconsin Employment
Relations Commission and present chairperson of the New York City Office of
Collective Bargaining, regards the question of whether public employees should
have the right to sirike as "academic”. He algso helieves that the sirike issue
must be taken into account in any consideration of the development of collective
bargaining in public employment, but that the growth in public emplovee
unionism and in strikes has caused the question--should public employees have
the right to strike-~-to be transcended by demands for orderly procedures to be

s211

developed which will prevent strikes from occurring or which will effectively
. . , 2
deal with strikes which do ocour.
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Another view is presented in the notion that perhaps the issue on the
"right to strike® should not be stated in the framework of "public’ vs. "private”
employees, but rather within the framework of the essentiality of the services
provided. It is argued that there are scome occupations--hospitals, public
utilities, sanitation, and schocls-~in public employment which are not cruciai to
the health and welfare of the citizen and services can be interrupted for a brief
period of time but not indefinitely. On the other hand, there are public
services which would rank very high on any list of essential services which the
public should not be deprived from using. Finally, there are services in which
work stoppages can be sustained for extended periods without serious effects on
the community. In the first instance, strikes should not be prohibited but
should be made subject to injunctive relief through the courts when they begin
to threaten the health, safety, or welfare of the community. Strikes by the
second group, which would include only police and fire protection and prisons,
would not be permitted and compulsory arbitration would be invoked after all
other methods have failed. Work stoppages in thée other activities would be
2

pernmitted on the same basis as in private industry. This approach, however,

is criticized as "fruitless" . 2>

Policemen and firemen are no more essential than school teachers; it
is only that the costs and losses from doing without the police and
fire departments are more dramatic and immediate. Every government
function is essential in the broadest sense, or the goveroment
shouldn't be doing it. In almost every instance, the government is
the only supplier of the service involved~-and there is serious
question about the legitimacy of any strike which deprives the public
of something it needs and can't get from somebody eclse.

More recently, according to the view as articulated by David Lewin,
Professor of Business, Columbia Business Schocol, there is doubt being raised
with respect fo the formulated public sector labor policy that government work
stoppages must not be permitted under any circumstances. In Lewin's opinion,
policymakers, in legisiating against the right of public employees to strike and
authorizing arbitrated settlements, are seen to have been exclusively guided by
the criterion of labor peace, assuming that the costs of public employee strikes
always exceed the costs even of involuntary settiem&nts.% "It is doubtfal”,

Lewin states, "whether this view remains a useful guide to policy in lght of

il

L
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present financial crisis afflicting many state and local governments and of the
resulting problematic future growth of the public sector”.:25 Several indicators
of a change in the traditional attitude are pointed out. Cyclical downturns in
the mid-1970s have brought an increasing citizen concern about the costs of
government, the levels of public employvee wages and benefits, and the role of
unions in the fiscal problems of governments. This in turn has led elected
officials, including many who traditionally have received strong labor support,
to respond to these concerns by reexamining their commitment to public sector
collective bargaining, reappraising the costs of labor peace in terms of mandated
settlements, and supporting more permissive policies toward public employee
strikes. Rather than a policy choice of simply supporting or opposing the right
to strike, public officials are being offered the adoption of more selective
policies between the traditional polar positiocns. Lewin also observes that
discussions of strikes and strike policies have focused too narrowly on the
manifestation of public union power, i.e., the strike, without proper regard for
other related aspects of collective bargaining and manpower uti}ization.26
Personnel pc»iicies27 for public supervisors and managers should be reexamined
to promote a new sense of management identification in government and lessen
managers’ identification with their subordinates. Removing organization and
bargaining rights for public managers and supervisors, along with modifying
personnel policies pertaining to them, helps create a source of nenunion labor
which may be substituted to deliver public services during a strike. Among
other sources of substitute labor, subcontracting with the private sector not
only during strikes but also as an alternative to costly publicly operated
services is suggested as a possibility. Cultivation of these sources, along with
reform of governmental labor relations and personnel policies, could produce a
"potentially effective counterweight against the power of organized public
employees, and they can mitigate the consequences of government work

stoppages, if not totally eradicate them"”, Lewin states. He conciudes:ﬁg

[Als  the econowmic environment of govermment becomes more
constrained, as the costs of labor peace are reassessed, and as
govermments revise their management and manpower utilization
policies, public sector strikes will be treated less as events always
to be prohibited and more as events whose consequences must be
weighed against other bargaining cutcomes.

[
i
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Public sector bargaining and strike policies will more closely
approximate those of industry not because the latter are necessarily
"correct'", but because govermment cannot entirely escape from the
discipline of the market.

(W]
41



Chapter 4

THE HAWAII EXPERIENCE WITH
PUBLIC EMPLOYMENT COLLECTIVE BARGAINING

The Hawaii Law on Collective Bargaining in Public Employment

Act 171, the Hawail law on collective bargaining in public employment, was
passed by the Hawail state legislature on May 6, 1970, signed by Governor John
A. Burns on June 30, and became effective on July 1, 1970. The law is

reproduced in Appendix C.

Enacted to implement the constitutional mandate of Article XII, section 2,
which grants public employees the right to organize for the purpose of collective
bargaining as prescribed by law, the Hawaii law grants public employees the
right to organize and to be represented by organizations of their choice in
collective bargaining with their employers. It also protects the right of
employees to refrain from union activities, except to the extent of paying
reasonable service fees to the exclusive bargaining representative to defray the

costs for its services rendered in negotiating and administering an agreement.

The law requires public employers to negotiate with exclusive bargaining
representatives and enter into wriften contracts. It also safeguards those
rights it grants by prohibiting certain practices by employees, employers, and

employee organizations.

The administration of the law is entrusted to the Hawail Public Employment
Relations Board (HPERB) which is composed of 3 members appointed by the
governor, one representing managementi, another representing labor, and one
public representative who serves as chairperson., Principal duties of the board
include establishing procedures and resolving disputes over designation of
appropriate bargaining units, the scope of negotiations, and prohibited
practices; conducting representation elections: assisting in the resolution of
impasse disputes, including the setiing of requirements to eliminate imminent or
present danger to the health and safety of the public caused by an actual or
threatened strike; and certifyving the reasconableness of service fees required

under the law to be paid by all employess in an appropriate bargaining unit.

56
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Among its other provisions, the law:

--Designates as the "public employer” in the case of bargaining units 5
and 6 and bargaining units 7 and 8, the board of education and the board of

regents, respectively, and the governor (State), the mayors (city and county

of Honolulu and counties of Hawaii, Maui, and Kauai), in the case of the remain-

ing units.

--Sets forth the following 13 appropriate bargaining units, including 5
optional units--(9) through (13)--so designated because of their specialized

fraining and essential nature of Work:2

B
(2)
(3
4)
(5)

(6)

(D

(8)

(9
(10)
(i)
(12}
(13)

Nonsupervisory employees in blue-collar positions;
Supervisory employees in blue-collar positions;
Nonsupervisory employees in white~collar positions;
Supervisory employees in white~collar positions;

Teachers and other personnel of the department of education
under the same salary schedule;

Educational officers and other personnel of the department of
education under the same salary schedule;

Faculty of the University of Hawaii and the community college
system;

Personnel of the University of Hawail and the community
college system, other than faculty,

Registered professional nurses;

Nonprofessional hospital and institutional workers;
Firefighters;

Police officers; and

Professional and scientific employees, other than registered
professional nurses.

--Requires that negotiated agreements be subject fo ratification by the

emplovees concerned and that all cest items negotiated in an agreement be

. . . 3
sublect o legisiative approval.
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--Exciudes certain matters from the scope of negotiations, including
classification and reclassification, the Hawail public employvees health fund,
retirement benefits, and salary ranges and the number of incremental steps now
provided by law (other than the amount of wages to be paid in each range and
each step, and the length of service necessary for the incremental and longevity

Steps).
--Maintains the rights of a public employer to:4

(1) Direct employees;

(2) Determine qualifications, work standards, nature and content
of examinations;

(3) Hire, promote, transfer, assign, and retain employees in
positions, and suspend, demote, discharge, or take other
disciplinary action against emplovees for proper cause;

(4) Relieve employees from duties because of lack of work or
other legitimate reason;

(5) Maintain efficiency of government operations;

(6) Determine methods, means, and personnel by which the
employver's operations are to be conducted;

(7) Take such actions as may be necessary to carry out the
missions of the employer in case of emergencies.

To assist the governor in discharging the duties set forth in the collective
bargaining law, an office of collective bargaining was estabiisheds in 1975, to be
headed by the chief negotiator, who is responsible for the conduct of nego-
tiations and coordination of the S5State’s resources in all mediation, fact-finding,

and interest arbitration cases.

The Hawaili law grants public employees a limited right to strike and, at
the same time, seeks tG assure continuous government operations by authorizing
parties to incorporate into their agreement an impasse procedure, culminating in
final and binding arbitration to be invoked in the event of an impasse over the
terms of an initial or renewed agreement. In the absence of such a procedure,

the law requires HPERB to render assistance to the parties o resoclve the
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impasse according to a schedule. The first step in the statutorv impasse
settlement procedure involves the appointment of a mediator or mediaiors by the
board to assist the parties in arriving at a voluntary settlement. If no
resolution is reached through mediation within 15 days of the date of the
impasse, a fact-finding board of not more than 3 members is appointed by the
board to make findings of fact and any recommendations for the resolution of the
dispute to the parties within 10 days after its appointment. Written notification
of acceptance or rejection is filed with the board by the parties within 5 days
after the receipt of the factfinding beard's report and recommendations. If the
impasse is not resolved in fact-finding and the parties do not refer the impasse
to final and binding arbitration, the fact-finding board's report and
recommendations are made public. Thereafter either party is free to take
"...whatever lawful action it deems necessary to end the dispute; provided that
no action shall invoive the disruption or interruption of public services within
60 days after the factfinding board has made public its findings of fact and any

recommendations for the resclution of the dispute” 8

The law prohibits any emplovee from striking who (1} is not included in an
appropriate bargaining unift for which an exclusive representative has been
certified by the bhoard, {(2) is included in an appropriate bargaining unit for
which process for resclution of a dispute is by referral to final and binding
arbitration, or (3) is not in the appropriate bargaining unit invelved in the
impasse. Before employees, who are not prohibited from striking under the

above, may lawfully engage in a strike, the following conditions must be met:

(1) Requirements of dispute settlemen? procedures in section 8%-U
of the law must be complied with in good faith as determined
by the board;

{2} Proceedings for the prevention of any prohibited practices
must have been exhausted,;

(3 Sixty days must have elapsed since the fact-finding board
has made public its findings and recommendations; and

{4y The exclusive representative must give a l0-day notice of
intent to strike to the beoard and to the employer.
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If a strike occurring or about to occur is determined (1) to be in violation
of the Act, or (2) to present an imminent or present danger to the health or
safety of the public, the board is authorized to set forth requirements to be
complied with to avoid or remove imminent or present danger to the health or
safety of the public, to issue orders directing the employee organization to
withdraw the strike declaration or authorization and desist from striking, or to
issue cease and desist orders directing the employee or employees from

participating in the s‘cm‘ke.7

Experience under the Hawaii Law

Nearly 40,000 state and county employees are covered by the Hawail law.
Of this total, about 75 per cent are emploved by the State with 18.9 per cent
employed by the city and county of Honclulu. Bargaining units including these
employees range in size from the largest single unit of public employees, unit 5,
teachers, including over 8,000 employees, followed by unit 3, including nearly
8,500 employees, to the smallest unit, unit 4, with less than 500 employees.
The size of all 13 units and the exclusive representative of the units are

presented in Table 3.

During the span of the law's 7 years of experience, there have been
several notable developments, including the negotiation of nearly 55 collective
bargaining agreements; processing of employee grievances, of which less than
40 have been required to be resolved through final and binding arbitration; and
resolution of nearly 30 negotiation impasse disputes, with only one disruption
inveolving withdrawal of employees' services for any extended period of time~8
In addition, over 80 decisions have been issued by HPERB out of the more than

200 cases brought before the bosard.

The Hawall law has been assessed as one of the most comprehensive public
employment relations statutes in terms of its coverage of all state and local
government employees and in its treatment of the important issues of public
sector collective bargaining. It also includes innovative features, on such

topics as union security and the right to strike, which have attracted the

650
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attention of legislators, students, and practitioners in the field. In the opinion
of Seidman and other observers and commentators, the law, in its original form,
was not without its 1’1:1;3@1{&:tions.9 It was criticized, for example, as not as
carefully drawn as may be desired, with resulting inconsistencies and
ambiguities. This has been particularly true with respect to definitions of terms
covered under section 83-2 of the law, the implementation of the provisions of
the law related to the service fee, representation elecltions, resoclution of
impasse disputes, and strikes. It should be noted, however, that sections of
the law have been subject to board and court interpretations, and some of the

uncertainties and ambiguities have been resolved.

In 1974 the Governor's Ad Hoc Commission on Operations, Revenues and
Expenditures, in accordance with Executive Order No. 73-1, conducted a broad-
ranging review of taxes and revenues, expenditures, and governmental
operations in selected areas and made recommendations to improve the
"efficiency and effectiveness" of state government. With respect to the area of
"Collective Bargaining in the Public Sector”, the commission made a number of

recommendations, including: 10

(1) The establishment of an office of employee relations within the
governor's office responsible for discharging the governor's
duties under the Hawaii public sector collective bargaining
law;

(2) Amendment of the Hawail law to provide that bargaining units
for supervisors shall not be represented by the same union
representing  their rank-and-file empioyvees; however,
separate locals or divisions within a union may serve as
agents for supervisors and rank-and-file employees;

(3) Development of a personnel plan capable of attracting
qualified managers and other personnel excluded from
bargaining unils with a compensation plan related to
comparable plans in the private secior;

{4} HRetention of the management righis clause in the Hawail law
for the time bheing;

{5; HReview of compensation schedules established by statute prior
to  collective bargaining to determine their relevance to
negotiated compensation provisions,
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{(6) Redesign of public employee retirement allowances by the
Employvees' Retirement System;

{7) Consideration of the effects of the Hawaii Jaw on the role of
the civil service commission by the Reorganization
Commission; and

{8) Preparation of a report on the compatibility of the laws on
collective bargaining, civil service, and public employment,
in general, inchuding recommendations thereon, particularly
in the areas of classification, recruitment and initial hiring
{including probationary periods), placement, reassignment
and promotion, evaluation of employee performance,
compensation schedules, and job security provisions.

The impact of collective bargaining on the merit principle was also another
area of recent study and review, and this was carried out by Seidman and Najita
in 1975. The study was deveted to an examination of the relationship between
the merit principle and collective bargaining in state and local government in
Hawaii, to ascertain their compatibility and determine the problem areas, and to
make recommendations for clarification or changes in the law that would protect
the merit principle in the public service without infringing on the legitimate
collective bargaining rights of public employees. Based on their study of data
obtained from nearly 120 interviews with labor officials and key officials in the
state, county, and city service in Hawaii, from correspondence with heads of
civil service commissions and other officers in the other 49 states and 31 major
cities or urban areas, and from public employee collective bargaining contracts,
grievance files and decisions of the Hawaii Public Employment Relations Board,
the authors concluded that although collective bargaining has had some Impact
on the merit principle in state and local government in Hawaii, it has not
destroved the merit principle, nor is it likely to do so. Collective bargaining
limits the merit principle most in the area of filling wvacancies, particularly
promotions, the researchers found. However, other social goals, such as
political influence and equal opportunity, are pointed out as modifying merit
much more than collective bargaining has ever done. Union officials are found
to be faced with a dilemma in that however sympathetic they may be toward the
equal opporitunity objective, they have an obligation to represent their
members, and they will insist that applicable provisions of the contract, such as

senlority, be chserved, the report states.
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Although collective bargaining and merit conflict at some points, the
conflict is not so great or so irreconciliable that a choice must be made between
them, it is pointed out. Collective bargaining is desirable in the public service
because it improves morale, prevents arbitrary management action, and gives
employees a voice in the determination of working conditions. The merit
principle is important to give all applicants opportunity for appointment and to
promote efficiency. Thus, the authors pointed cut, public policy should seek to
preserve some essentials of the merit principle, such as those relating to the
examination and appointment process, as desirable goals logically entrusted to
management, while permitting unions to negotiate reasonable security of

employment that will raise morale while assuring efficiency in government.

Collective bargaining is seen as posing no threat to the concept of equal
pay for equal work with regard to the same job title. But where there are
multiple bargaining units, as in Hawali, the authors caution that it would be
unrealistic to expect that positions that are located in different bargaining units
but that are considered equivalent in education, skill, and responsibility, will
pay precisely the same amounts. The pay for these positions should be kept
roughly in balance by the self-interest of the employee groups, as well as by

management’s concern with equity and morale.

In addition to these studies the Hawaili law has undergone legislative
review. In the fall of 1975, joint hearings were conducted by the House
Committee on Labor and Public Employment and the Senate Committee on Human
Resources to review the law and the experience under it. In its report to the

Speaker of the House, the House Committee on Labor and Public Employment set

forth its conclusions as fo]lows:}“f"‘>

The essence of collective bargaining in the public sector is the
joint negotiation between public emplovers and unions to achieve a
set. of terms and conditions under which employees of a bargaining
unit will work. As such, collective bargaining, since its enactment
five vears ago, is already operating at all levels of Hawaii's State
and county government. VWhat makes it operative is that every
bargaining unit under the law has exercised its right to organize,
the opportunity to Dbargain over substantive matters, and the
achievement of a written employment contract.
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Although all this has been accomplished and a mechanism for
resolving questions of interpretation and application of negotiated
contracts exists in the Hawaii Public Employment Relationg Board,
problems remain which, for the most part, flow from the peculiar
nature of collective bargaining in the public sector. It is to these
problems your Committee has addressed its interim work and which it
will continue to examine during the coming session.
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The language of labor-management relations, although peculiar to and
reflective of the practices of employer and labor institutions and their
representatives, is not rigid, and many of the terms used have broad, generally
accepted meaning. In some cases, as issues and practices have become more

complex, the terms have taken on more technical meanings.

The term collective bargaining has popularly been used to denote the
process whereby representatives of labor and management are required, usually
by law, to meet to work out the set of conditions~-normally called wages, hours,
and other terms and conditions of employment--to be embodied in an agreement
or contract, which is to govern the relations of the parties for a specified
peried of time. A more current definition of the term has developed to include
the day-to-day activities involved in effectuating and implementing the terms of
the agreement. The term is now generally regarded as covering both the
process of negotiation over the terms of the coentract and the continuing process
of effectuating the agreement. Thus, collective bargaining is not confined to
the making of an agreement at specified times of the year, but it is viewed as a
continuous process, including utilization of contractual grievance procedures.
To the individual employee, the grievance procedure provides a means of
enforcing the terms of the contract and a method of appeal against arbitrary
decisions affecting the employee’s wages or working conditions; it protects the
democratic rights of an individual in the work place in the same way that the

judicial system protects the individual's democratic rights in civil life.

it should alsc be noted that the legal ohligations of ccllective bargaining
as it is practiced in the private sector under the National Labor Relations Act
and the Taft-Hartley Act are more complex than the generally accepted use of
the term. In the public sector, the term colleciive bargaining has not yet
developed the same meaning that it has in the private sector. Although an
increasing number of jurisdictions have adopted legislation authorizing collective
bargaining by public emplovees, there has not vet developed a consensus as to

what features of the collective bargaining process in the private sector are

G



applicable to the public sector. There is much interest as to the form of
collective bargaining which would be most appropriate for adoption in the public
sector, and much discussion may be found in the current literature concerning
such issues gs impasse resolution mechanisms, the right fo strike, and the scope

of negotiations in public sector collective bargaining.

Although there has been some effort to use a softer terminoclogy, such as
"professional negotiation”, "collective dealing™, and "collective negotiations',
when referring to the give-and-take in working out mutually satisfactory
settlements between public emplovees and public employers, there now appears
to be less discomfort with the use of the term collective bargaining.

Increasingly, state and local authorizations are resorting to use of the term
collective bargaining rather than "professional negotiation"” or "collective

negotiation”. The definition of the term found in the Hawaii public employment
collective bargaining law, which follows the pattern of the definition of the term
contained in the National Labor Relations Act, is to be found in nearly 30 other

state and local authorizations. The Hawail law provides:l

"Collective bargaining” means the performance of the mutual
obligations of the public employver and exclusive representative to
meet at reasonable times, to confer and negotiate in good faith, and
to execute a writtem agreement with respect te wages, hours, and
other terms and conditions of employment, except that by any such
obligation neither party shall be compelled to agree to a proposal,
or be required to make a concession.

There are other words and phrases commonly used in the discussion of

issues related to labor-management relations. The definitions of these terms,

and Labor-Management Relations in the Public Service,z are presented helow

arranged alphabetically for ease in finding the word or phrase.

Agency Shop (Fair Share Agreement). A union security provision to

eliminate "free riders". All emplovees in the bargaining unit are required to
pay dues or service charges to the collective bargaining agent. Nonunion
employees, however, are not required to join the union as a condition of

employment. Payment of dues is to defray the expenses of the bargaining agent
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in negotiations, contract administration, and other activities related to the
collective bargaining function. In public employment, these arrangements are
required to be authorized by law and, when authorized, are typically made a

negotiable subject of bargaining.

Appropriate Bargaining Unit. See Bargaining Unit.

Arbitration. Arbitration is a quasi-judicial proceeding in which a third
party determines the issues which cannot be resolved by the parties through
collective bargaining or other means. The arbitrator or arbitration panel
normally holds a hearing on all relevant facts and disputed issues and then
renders a decision or award which is always final and binding on both parties.
Arbitration may be "compulsory”, that is, the parties may be required by law to
submit a dispute to arbitration, or if may be "voluntary”, in that it is done by a
voluntary submission agreement or by language in the agreement to submit all
future disputes, as gualified by the definition of what constitutes an arbitrable

grievance, to arbitration.

Arbitration is most frequently applied to the resolution of disputes arising
from the interpretation and application of the collective agreement {called
"rights arbitration”). It is found in over 80 per cent of collective bargaining
agreements as the terminal step in the grievance procedure. Less frequently,
the process is applied to the resolution of disputes arising from negotiations

over new contract terms (called "interest arbitration’).

Bargaining Unit. The group of employees determined to constitute the

unit appropriate for bargaining purpose to be represented by an exclusive
bargaining representative. In most instances, the appropriate bargaining unit
for a particular group of employees is determined by a national, state, or local

government board.

Certification. Official recognition by the National Labor Relations Board,
or a state labor agency, that the labor organization is the duly designated
agency for purposes of collective bargaining. A unicn so certified remains the

exclusive bargaining representative for all of the emplovees in the appropriate
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bargaining unit, until the wunion is replaced by another organization,

decertified, or dissolves,

Closed Shop. A form of union security wherein the employer agrees to
hire and retzin only union members in good standing. The closed shop is
outlawed under the Taft-Hartley Act.

Collective Bargaining Agreement. A contract or mutual understanding

between a union and company or their representatives setfing forth the terms
and conditions of employment, usually for a specific periocd of time. Most
agreements include sections dealing with the bargaining unif, union security,
seniority, wages and hours, and other working conditions, such as vacation
pay, grievance procedures, and duration. Public sector agreements are
generally bound te have a narrower scope of collective bargaining than private

seclor agreements.

Conciliation. The process, sometimes called an extension of collective
bargaining, whereby the parties seek 1o reccencile their differences. In the
conciliation process, a third party acts as the intermediary in bringing the
disputing parties together, but acts as a catalytic agent, by being available,
but not actually taking an active part in the settlement process. Conciliaticn is
sometimes distinguished from mediation, where the third party actively seeks (o
assist the parties in reaching a settlement, by making suggestions, providing
background information, and noting avenues open to the parties for settlement.
The third party does not actually decide or determine the settlement, but helps
the parties find a scolution to the problem. In current usage, the terms

conciliation and mediation are used interchangeably.

Dispute Settlement. A labor dispute, generally speaking, mncludes any

controversy cencerning the terms and conditions of employment, or concerning
the association or representation of persons in negotiating, fixing, maintaining,
changing, or seeking fo arrange the terms or conditions of employment. There
are many methods for the settlement of these differences: mediation,

conciliation, fact-finding, emergency boards, arbitration, or litigation.
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Emplovee Organization. A phrase which has the same connotation zas

"labor organization™, except that it does not have the flavor of "unionism”™. In
the public sector, there are many organizations which do mnot c¢onsider
themselves "labor" organizations, although they may perform many of the
functions of a labor organization, such as representing employees and seeking
improvement in wages and working conditions. Some may be professional or
technical organizations which want t¢ maintain a clear distinction between the
services which they perform for their membership and the general role and
function of a labor union. The term is frequently used interchangeably with

"public employee organization".
Under Presidential Executive Order 10988, the term was defined as:

...any lawful association, labor organization, federation, council,
or brotherhood having as a primary purpose the improvement of working
conditions among Federal employees, or amy craft, trade or
industrial union whose memberships include both Federal emplovees
and employees of private organizations; but such terms shall not
include any organization (1)} which asserts the right to strike
against the Government of the U.5. or any agency thereof, or to
asgist or participate in any such strike, or (2) which advocates the
overthrow of the constitutional form of Government in the United
States, or (3) which discriminates with regard to the terms or
conditions of membership because of race, color, creed or national
origin.

Under Presidential Executive Order U491, the term "labor organization” is
substituted for "employee organization" and redefined to exclude organizations
of supervisors and managers and to extend the nondiscrimination requirement to

include sex and age.

Under section 89-2(8), Hawaii Revised Statutes, the Hawaii Collective

Bargaining in Public Employment law, "employee organization” is defined as "any
crganization of any kind in which public employees participate and which exists
for the primary purpose of dealing with public employers concerning
grievances, labor disputes, wages, hours, and other terms and conditions of

employment of public employees™.,
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Exclusive Bargaining Bepresentative. When a union is certified as the

collective bargaining agent for a particular bargaining unit, it becomes the
"exclusive” bargaining representative for all employees in the unit, nonunion as

well as union.

Under  section  89-2(10), Hawaii Revised  Statutes, ‘exclusive

representative’ is defined as "the employee organization, which as a result of
certification by the board, has the right to be the collective bargaining agent of
all employees in an appropriate bargaining unit without discrimination and with~

out regard to employvee organization membership'.

Executive Order 10588. Now superseded by Presidential Executive Order

11491, Presidential Executive Order 10988 was issued by President John F.
Kennedy on January 17, 1962, dealing with employee-management? cooperation in
the federal service. It provided the mechanism for determining bargaining
representation and forms of recognition for employees. It alsc established
machinery in the Department of Labor and the U.S. Civil Service Commission to
provide technical assistance to government departments in carrying out the

provisions of the order.

Fact-Finding. One of the methods of impasse resolution wherein a single

third party or special panel, usually 3 or 5 persons, is appointed to review the
positions of labor and management, with a view to focusing attentfion on the
major issues in dispute, and resolving differences as to facts. The board may
merely report its determination of the facts or make written findings of fact and
recommendations to the parties as to terms of settlement. This procedure,
usually statutory in nature, is initiated by an appropriate state agency on its
own motion or at the reguest of the parties, usually after mediation efforts have

faiied.

Under section 89-2(11), Hawaii Revised Statutes, “fact-finding” is defined

as "identification of the major issues in a particular impasse, review of the
positions of the parties and resolution of factual differences by one or more
impartial fact-finders, and the making of recommendations for settlement of the

impasse’.
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Grievance. Broadly defined, any complaint by an employee or by a union
(sometimes by the emplover or employer association)}, concerning any aspect of
the employment relationship; the complaint may be real or fancied, arbitrable or
nonarbitrable under the contract. Arbitrable grievances are usually those
which arise out of the misinterpretation, misapplication, or viclation of the terms

of the collective bargaining agreement.

Under the New York City Collective Bargaining Law, for example,

o . . 3
Ygrievance' is defined as:

...(1) a dispute concerning the application or interpretation of the
terms of a written collective bargaining agreement or a personnel
order of the mavor, or a determination under section two hundred
twenty of the labor law affecting terms and conditions of emplovment;
(2) a claimed violation, misinterpretation, oy misapplication of the
rules or regulations of a municipal agency or other public emplover
affecting the terms and conditions of employment; (3) a claimed
assigoment of employees to duties substantially different from those
stated in their job classifications; or (4) a claimed improper
holding of an opencompetitive rather than a promotional examination.
Notwithstanding the provisions of this subsection, the term
grievance shall include a dispute defined as a grievance by executive
order of the mayor, by a collective bargaining agreement or as may be
otherwise expressly agreed to in writing by a public employee
organization and the applicable public emplover.

Grievance (Rights) Arbitration. Arbitration which involves the violation,

misinterpretation, or misapplication of the agreement. The arbitrator in this
type of dispute interprets and applies the contract and acts in a quasi-judicial
capacily concerning the meaning and intent of the contract when disagreements

cannot be settled at the lower levels of the grievance procedure.

Impasse. Deadlock in negotiations between management officials and
representatives of an employee organization over the terms and conditions of
employment. Many of the public sector collective bargaining laws provide for
procedures in case an impasse is reached in negotiations. An impasse may be
deemed to exist, as under the New York state law, if the parties fail to achieve
agreement at least 60 days prior to the budget submission date of the public

empicyer.

~od
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Under the Hawail law, "impasse" is defined as "failure of a public
employver and an exclusive representative to achieve agreement in the course of
neg‘otiations”4 which has been interpreted by the Court to mean failure after

good faith negotiations. 5

Labor Organization. A group of workers in a voluntary association

combined for the commoen purpose of protecting or advancing the wages, hours,
and working conditions of their members. Although these organizations are
concerned occasionally with matters of social and political concern, this is not
their primary aim, but a function which is made necessary by the common
interest in protecting and advancing the welfare of their members. Political
activity frequently is directed toward that end rather than toward the political

arena as such.

The National Labor Relations Act defines the term "labor organization' as
"any organization of any Kkind, or any agency or emplovee representation
committee or plan, in which employees participate and which exists for the
purpose, in whole or in part, of dealing with employers concerning grievances,
labor disputes, wages, rates of pay, hours of employment or conditions of

work".
Presidential Executive Order 1491 defines the term as:

...a lawful organization of any kind in which employees participate
and which exists for the purpose, in whole or in part, of dealing
with agencies concerning grievances, personnel policies and
practices, or other matters, affecting the working conditions of
their employees; but does not include organizations which

(1} consists of management officials or supervisors, except as
provided in section 24 of this Order;

(2) asserts or participates in a strike against the Government
of the United States or any agency thereof or imposes a
duty or obligation to vonduect, assist or participate in
such a strike;

(3) advocates the overthrow of the constitutional form of
government in the United States; or
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(4) discriminates with regard to the terms or conditions of
membership because of race, color, creed, sex, age, or
national origin;...

The Hawail law refers to "emplovee organization” rather than "labor

organization™.

Lockout. The lockout is the employer's tool of applying economic
pressure when the parties are unable to resoclve their problems in negotiations
or agree on the terms or conditions of employment. The strike is the union's
last resort; the lockout is the employer's. The lockout generally implies the
temporary withholding of work, by means of shutting down the operation or
plant, from a group of workers in order to bring pressure on them to accept the
employer's terms. There is great difficulty in classifying a situation as a strike
or lockout since it depends upon determination of who, the union or the

employer, is the initiator of the work stoppage.

In the strike statistics maintained by the U.S. Department of Labor, the
term "work stoppages" brings both strikes and lockouts into the picture. In

current disputes, strikes occur more frequently.

Provocation by the employer is also extremely difficult to determine. The
union freguently argues the existence of a lockout to place responsibility for the
work stoppage on the employer themselves. The public frequently sees only the
union doing the picketing and taking the overt action and so places the

responsibility for the work stoppage on the union.

Like most of its counterparts, the Hawail law does not contain a definition

of this term.

Maintenance of Membership. A form of union security which provides
that, after a 15-day period during which time emplovees are free to decide
whether they want to remain in the union or to withdraw, all union members or
those who subsequently become union members shall maintain their union
membership in good standing for the duration of the agreement as a condition of

continued employment.
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Majority Rule. The National Labor Relations Act and state labor relations

acts provide for holding elections to determine who should represent employees
of a particular employer or group of emplovers for the purpose of collective
bargaining. The rules developed under previous statutes, including the
Railway Labor Act and various boards under secltion 7(a) of NLRA, provided
that a majority of the emplovees voting in the appropriate bargaining unit would
determine the exclusive bargaining representative for all of the employees in the

unit.

Management Rights. They encompass those aspects of the employer's

operations which do not require discussion with or concurrence by the union, or
rights reserved to management which are not subject to collective bargaining.
Such prerogatives or rights may include matters of hiring, production,
scheduling, price fixing, and the maintenance of order and efficiency, as well
as the processes of manufacturing and sales. In the private sector, these
rights are often expressly reserved to management in the collective bargaining

agreement.

This area is one of subsiantial conflict between labor and management
because the scope of collective bargaining tends to be modified as economic and

social conditions change.

Management contends that because of its responsibility for maintaining the
operation of a company and the control of the husiness for the benefit of
stockholders, it must of necessity be vested with adequate authority to carry
out those functions. The unions on the other hand insist that these management
functions are reasonable and proper only when they do not impinge on the
specific needs or concerns which affect the relation of the individuai to the job.
Thus, the field is an open one, and judging from decisions not only of the
emplovers and unions in collective bargaining but also of the National Labor
Relations Board, the scope of collective bargaining will continue to be a
changing one. What was a management right a few years ago may now be a joint

concern of labor and management.
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Both federal and state laws reflect the concern over the right of the
public agency to perform its mission without interference by organized public
employees. The claim in the public sector has been reinforced by the existence
of other procedures, through statute and civil service regulations, which
provide a degree of protection for the public employee. The point has alsc been
made that many of the decisions which might come within the scope of
negotiation or bargaining {(and hence shift the extent of management and union

rights} are within the discretion of federal and state legislatures.

President Kennedy's Task Force had the following comments on the scope

of negotiations between exclusive bargaining agents and public employers:6

Any agreement between management officials and an employee
organization to grant exclusive recognition should include a
statement recognizing that in the administration of any agreement
reached between the parties, the officials and employees concerned
are governed by the provigsions of applicable Federal laws and
regulations, including policies set forth in the Federal Personnel
Manual, and the agency's regulations, all of which are regarded as
paramount, and any such agreement must at all times be applied
subject to all such laws, regulations and policies. Subject to
existing collective agreements, such agreements should recognize
that the respomsibility of management officials for a Government
activity requires that they retain the right (1) to direct its
employees; (2) to hire, promote, demote, transfer, assign, and
retain employees in positions within the activity on the basis of
merit and efficiency, in accordance with applicable Federal laws and
regulations; (3) to suspend or discharge employees for proper cause;
(4) to relieve emplovees from duties because of lack of work or for
other legitimate reasons; (5) to maintain the efficiency of the
Government operations entrusted to them; and {6) to determine the
methods, means, and personnel by which operations are to be carried
on.

The Hawaii law similarly incorporates a provision protecting the rights of

management. The law provides as foﬂswsj

Excluded from the subjects of negotiations are maltters of
classification and reclassification, the Hawaii public employees
health fund, retirement benefits and the salary ranges and the number
of incremental and longevity steps now provided by law, provided that
the amount of wages to be paid in each range and step and the length
of service necessary for the incremental and longevity steps shall be
negotiable. ...

;6
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...The emplover and the exclusive representative shall not agree to
any proposal which would be inconsistent with merit principles or the
principle of equal pay for equal work pursuant to sections 76-1,
76-2, 77-31, and 77-33, or which would interfere with the rights of a
public emplover to {1} direct employees; {(2) determine
gqualification, standards for work, the nature and contents of
examinations, hire, promote, transfer, assign, and retain employees
in positions and suspend, demote, discharge, or take other
disciplinary action against emplovees for proper cause; {3) relieve
an employee from duties because of lack of work or other legitimate
reason; (4} maintain efficiency of government operations; (5)
determine methods, means, and perscnnel by which the employer's
operations are to be conducted; and take such actions as may be
necessary to carry out the missions of the emplover in cases of
emergencies.

Mediation. The most common and widely accepted public sector impasse
resolution process whereby an outsider, occasionally a person known to the
parties and eminently fair, offers services to both sides in an effort to assist
them in finding an acceptable solution to the problem. In present usage, the

term conciliation is regarded as the equivalent of mediation.

The conciliator or mediator does not make decisions. Even a highly active
conciliater or mediator only suggests possible areas for compromise and
contributes additional points of view to the situation, but the resolution of the
dispute is left to the parties. Where the parties are unwilling fo help find a

solution, the role of the conciliator or mediator is of relatively little value.

Under section 89-2(14), Hawail Revised Statutes, "mediation” is defined as

"assistance by an impartial third party to reconcile an impasse between the

public employer and the exclusive representative regarding wages, hours, and
other terms and conditions of employment through interpretation, suggestion,

and advice to resolve the impasse”.

Right to Bargain. This phrase has to do with the collective bargaining

rights of organizations under the provisions of federal and state laws,
particularly when they have been certified as the collective bargaining agents of
the emplovees in the bargaining unit. The right to bargain is retained as long

as the unions are properly certified and have a majority in an appropriate unit.
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Right to Organize. A protection necessary if employees are to engage in
collective bargalning. This right is basic to national labor policy in the Unifed
States.

Right-to-Work Law. Provisions in state laws which prohibit or make

illegal arrangements between an employer and union (for union shop, closed
shop, maintenance of membership, preferential hiring, or other union security
provisions) which require membership in a union as a condition of obtaining or

retaining empioyment.

State legislatures have the authority under the provisions of the Taft-
Hartley Act to pass legislation more restrictive than the union security
provisions of the federal law. The courts have upheld the right not only of the

states to pass such legislation but also to enforce it.

Some of the states have also amended their constitutions to prohibit

enactment of union security provisions within their respective jurisdictions.
Scope of Bargaining. The actual scope or subject matter which
management and unions bring within the area of the collective bargaining

contract.

Unfair Labor Practice. Actions of employers or unions that are prohibited

as unfair labor practices under the statutes, which if not restrained would
undermine the vested rights of employees and emplovers or tend to frustrate the
collective bargaining process. Charges of unfair labor practices are adjudicated
by appropriate agencies responsible for administering the collective bargaining
law. If violations are found, cease and desist orders are issued, or other relief

may be granted, and such orders may be enforced in the courts.

Union Security. Protection of the union against employers, nonunicn
employees, and/or raid by competing unions, typically through contract
provisions establishing the wunion shop, closed shop, maintenance of

membership, or agency shop.
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Union Shop. A form of union security which permits the employer to hire
whomever the employer pleases but requires all new employees to become
members of the union within a specified period of time, usually 30 days. It also
requires the individual to remain a member or pay union dues for the duration

of the collective bargaining agreement.
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Appendix A

CONSTITUTIONAL CONVENTION OF HAWAII
1968

Proposals Referred to the Commiitee on Public Health, Education and Welfare;

Labor and Industry*

PROPOSAL NO. 36. RESOLVED, that the following be agreed upon as
amending Article XII of the State Constitution:

1. Article XII is amended by amending section 1 to read as follows:
PRIVATE AND PUBLIC EMPLOYEES

Section 1. Persons in private and public employment shall have the right
to organize for the purpose of collective bargaining.

2. Article XII is amended by deleting section 2.
PROPOSAL NG. 74. RESOLVED, that the following be agreed upon as
amending Article X1I of the State Constitution:
1. Article XII is amended by amending section 1 to read as follows:
PRIVATE AND PUBLIC EMPLOYEES

Section 1. Persons in private and public employment shall have the right
to organize for the purpose of collective bargaining.

2. Article XII is amended by deleting section 2.
PROPOSAL NO. 70. RESOLVED, that the following be agreed upon as
amending Article XIiI of the State Constitution:
Articie X1II is amended by amending section 2 to read as foliows:
PUBLIC EMPLOYEES
Section 2. Perscons in public employment shall have the right to crganize

for the purpose of collective bargaining .

PROPOSAL NO. 5. RESGLVED, that the following be agreed upon as
amending Article XII of the State Constitution:

*The names of the sponsors 4rve on the orviginal proposals. They have neot
been included here.
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Article XII is amended by amending section 2 to read as follows:
PUBLIC EMPLOYEES

Section 2. Persons in public employment shall have the right to organize
for the purpose of collective bargaining. The right to collective bargaining
shall not include the right to strike. The legislature shall provide orderly,
impartial, and reasonable procedures for arbitration, mediation or conciliation to
settle unresolved disputes.

PROPGCSAL NO. 154, RESOLVED, that the following be agreed upon as
amending Article XII of the State Constitution:

Article XiI is amended by amending section 2 to read as foliows:
PUBLIC EMPLOYEES

Section 2. Persons in public employment shall have the right to organize
and to bargain collectively through representatives of their own choosing.

PROPOSAL NO. 172. RESOLVED, that the following be agreed upon as
smending Article XII of the State Constitution:

Article X1II is amended by amending section 2 to read as follows:
PUBLIC EMPLOYEES

Section 2. Persons in public employment shall have the right (o organize
for the purpose of collective negotiation. The right fo collective negotiation
shall not include the right to strike. The legislature shall provide orderly,
impartial, and reasonable procedures for arbitration, mediation or conciliation to
settle unresoived disputes.

PROPOSAL NO. 321. RESOLVED, that the following be agreed upon as
part of the State Constitution:

No person shall be denied the opportunity to obtain or retain employment
because of non-membership in a labor organization, nor shall the state or any
subdivision therecf, or any corporation, individual or asscciation of any kind
enter intoc any agreement, written or oral, which excludes any person from
employment because of non-membership in a labor organization.



Appendix B

CONSTITUTIONAL CONVENTION OF HAWAIL
1950

Proposals Referred to the Committee of Bill of Rights*®

Proposal No. 4. Section 4, Right to Organize. Citizens shall have the
right to organize, except in military or semi-military organizations not under the
supervision of the state, and except for purposes of resisting the duly
constituted authority of this state or of the United States. Employees shall have
the right to organize and to bargain collectively through representatives of
their own choosing.

Proposal No. 25. Section 1, Right to Work. All persons in private
employment without discrimination and with equal opportunities, have the right
to work, to free choice of emplovment, to organize and bargain collectively
through representatives of their own choosing. Al persons in public
employment without discrimination and with equal opportunities, have the right
to work, to free choice of employment, fto organize and bargain collectively
through representatives of their own choosing, to present to and make known to
the State, or any of its political subdivisions or agencies, their grievances and
proposals.

Proposal No. 88. Section 5, Right to Organize. Citizens shall have the
right to organize, except in military or semi-military organizations not under the
supervision of the state, and except for purposes of resisting the duly
constituted authority of this state or of the United States. Public employees
shall have the right, through representatives of their own choosing, to present
to and make known to the state, or any of its political subdivisions or agencies,
their grievances and proposals. Persons in private employment shall have the
right to bargain collectively through representatives of their own choosing.

Proposal No., 97. Section 20. Persons in private employment shall have
the right to organize and bargain collectively. Persons in public employment
shall have the right to organize, present to and make known to the State, or
any of its political subdivisions or agencies, their grievances and proposals
through representatives of their cwn choosing.

Proposal No. 106. Section iI. Persons in private employment shall have
the right to organize and bargain collectively. Persons in public emplovment
shall have the right to organize, present to and make known to the State, or
any of its political subdivisions or agencies, thelr grievances and proposals
through representatives of their own choosing.

All officers and bargaining representatives, as a condition precedent to
their office or representative capacity, shall sign and shall file with the
appropriate public official the following ocath:

“Only the sections dealing with the Right to Organize and Bargain
collectively have Deen included here. The names of the sponsors are on the
original proposals. They have not been included here.



I am not a member of the Communist party, or affiliated with
such party. I do not believe in, and I am not a member of, nor do 1
support, any organization that believes in overthrow of the United
States govermment by force or by any illegal or unconstitutional
methods.

Proposal No, 182. Section 1. ALl persons shall have the right to
organize, except in military or semi-military organizations not under the
supervision of the State, and except for purposes of resisting the duly
constituted authority of this State or of the United States. Persons in private
employment shall have the right to organize and bargain collectively. Persons
in public employment shall have the right to organize, fo present to and make
known to the State, or any of its political subdivisions or agencies, their
grievances and proposals.

Proposals Submitted to the Committee on Industry and Labor:

Proposal No, 4. Section 4. (From Committee on Bill of Rights, see
above.)

Proposal No. 29. Section . Every person of this state shall be free to
obtain employment wherever possible, and no person, corporation, or agent
thereof, shall maliciously interfere or hinder in any way, any person from
obtaining or enjoyving employment already obtained from any other corporaticn or
person.

The right of persons to work shall not be denied or abridged on account
of membership or non-membership in any labor union, or labor organization.

Employees shall have the right to organize and to bargain collectively
through representatives of their own choosing.

Proposal No. 37. Section . EIGHT HOUR DAY ON PUBLIC WORKS.
The time of service of all laborers or workmen or mechanics employed upon any
public works of the State of Hawail or of any county, city, city and county,
town, district, or any other political subdivision thereof, whether said work is
done by contract or otherwise, shall be limited or restricted 1o eight hours in
any one calendar day. except in cases of extraordinary emergency caused by
fire, flood, or danger to life and property, or except to work upon public,
military or naval werks or defenses in time of war, and the Legislature shall
provide by law that a stipulation to this effect shall be incorporated in all
contracts for public works and prescribe proper penalties for the speedy and
efficient enforcement of said law.

Proposal No. 38. Section . MINIMUM WAGE LAWS. The Legislature
may by appropriate legislation, provide for the establishment of a minimum wage
for women and minors and may provide for the comfort, health, safety and
general welfare of any and all employees. No provision of this Constitution shall
be construed as a lmitation upon the authority of the Legislature to confer upon

88



any commission now or hereafter created, such power and authority as the
Legislature may deem requisite to carry out the provisions of this section.

Proposal No. 97. Section 20. (From Committee on Bill of Rights, see
above.)

Proposal No. 182. (From Committee on Bill of Rights, see above.)

Proposal No. i8l. Section . The government of this state hereby
declares 1its responsibility to seek full employment of its people. When the
volume of unemployment indicates that private industry is not providing
sufficient employment opportunities to attain this end, the state shall undertake
such programs as will restore a condition of full employment.
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COLLECTIVE BARGAINING IN PUBLIC EMPLOYMENT
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in the unit by mutual ggresstent &MONE SuPervisory and nonsRpervisery -
ployees within the unit; if supervisory employees are 2acluged, the appropriate
bargaining unis for such supervisery employees shall be (2) or (4), as the case may

The compensation plans for blue collar positions pursuant to section 77-3

and for white collar positions pursuani to section 77-13, the salary schedules for
teachers pursuant 1o section 297-33 and for educational officers pursuant to
section 297-33. 1, and the appomiment and x.la.ssmcanm of feeuity pursuant 1o
sections 304-11 and 304-13, existing on July 1, 1970, shall be the bases for
differentiating biue collar from white collar employees, professional from nes-
professional emplovees, supervisory fToTn nonsupervisery employees, teachers
from edseational officers, and faculty from nenfaculty. In differentiating supervi-
sory from nonsupervisory empioyees, class titles aione shall not be the basis for
determination, but, in addition, the nature of the work, including whether or not
a major portien of the working time of a supervisory employee 15 spent as part
of a crew or teamt With nonsupervisory empioyees, shall also be considersd.

by For the purpose of negotiations, the public employer of an approprate
bargaining wnit shafl mean the governor or his designated ‘e:‘amscman’\'cs of ot
less (han three topether with not mote than two members of the board of educa-
tin in the case of wrets £5) and §8), the governor of hifs desigrared representaiives
of not less than three together with not more than two members of the board of
regents of the universiiy of Hawaii in the case of anits (7} and (8} and the
governor or his designated representatives together with the mayors of ail the
counties or their designated representatives in the case of the remaining units. The
designated emplover represemtaiives for units 5, 6, 7. and ¥ shall each have ope
vore and in the case of the rematning units, the governor shall be entitled io four
vaies and the mavor of each county shatl each have one vote, which may be
assigned 1o their designared representatives. Any decision 1o be reached by the
applicable emplover group shall be on the basis of sumple majority.

fc)  No elected or appointed official, member of any board or commission,
representative of a public employer, including the administrative officer, director,
or chief of a state or caynty department ar agency, of any major division thereo!
a5 well as his first deputy, Rrst assistant, and any other :op-level managenal and
administrative personnel, individuzl concerned with confidential matrers L
Isig emplovec-empioyer relations, part e smpioyes working less than twenty
hours per week, temporary employee of three months duration or less, smpkm,ce
of the executive office of the governor, household employes at Washington Place
employee of the executive office of the mayor. swi¥ of the legislative braneh of
the State, employee of the executive office of the lieutensnt governer, inmate,
kokua, patiens, ward or student of a state institurion, scudent help, any sommis-
sioned and enlisted personnel of the Hawan national guard, or staff of the legila-
tive branch of the city and county of Honoiuls and counties of Hawail, Maui and
Kauai except emplovees of the clerks’ offices of said exty and county and counties,
shail be iniciuded in any appropriate barzaining unit or entitled 1o coverage under
this chaprer.

(d}  Where any controversy arises under this section, the board shall,
sursuant to chapter 97, make an investigation and. after z hearmg upon due
notice, make a final determination on the apphcabilivy of this section to sp
puslhems and employess, IL !Q’f‘ 175 prol §2am L 1973, ¢ 36, 1
¢ 162, 81 am L 1976, ¢ 13, &1

[489-7) Elections, Whenever. in accordance with regulalions a5 may be
prescribed by the board pursuant o ehapter 81, a peiiion 15 flied by 22 emplovee
organization afier January g1, %howx;.g writren prood of at least thery per
cent representation of the public cmp cyeea in aﬁ apnrmna!v Mrgau*mz unit, the
board shail hold an election by
empityes organization the smployees desm: W be swrccemed
collective barzaining. The bailot shall contam, o addinon, bor
candidate showing writren proof of of jeast ten per cent representation of
public employvess within the anit, and 2 provision for marking "no represesta-
tion”

In any clection in which none of the choices en 1he ballot receives a majority
¢, a runoff slection shall be conducted, the ballor providing
selection between the two choices receiving the largest sumber of valid votes cast
5 the slection. The board shall cerufy resuits of the slection, and where an
employes Organiziiion Teceives 4 T‘a;(‘i“ sard shall cendy
employess
ective bargaining

ihe
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$89-8 Recognition and representation; emplayee participetion. (&) The
emploves organization which has been certified by the board as representing the
majority of etnployees in an appropriate bargaining unit shall be the exclusive
representative of ail emplovees in the unit. As exclusive representative, it shall
have the right to act for and negotiate agreements covering ail employees in the
anst and shall be responsible far representing the interssie of all such employees
without discriminstion and without regard 1o emplover organization member-
ship. Any other provision herein 1o the contrary notwithstanding, whenever two
or more empioyes organizations which have been duly certified by the board as
the gxciusive representatives of emplovees in bargalming units merge, combine, of
amgigamate OF enler mto an agresment for common administration or ocperation
af their affaies, all rights and duties of such empioyee orgamzanons as exclusive
representatives of emiplovees in such units shall inere 0 and shall be discharged
by the organization resulting from such merger, combinarion, amalgamation, o7
agreement, either alone or with such emplovee organizations. Election by the
employees in the unit involved, and certificanion by the board of such resuinng
employes organization shall not be required.

(b} An individual emplovee may present a grievance al any time (o bis
emiplover and have the grievence heard withour mtervennon of an smployes
organization; provided that the exclusive representative is afforded the opportuni-
1% to be present af such conferences and that any adiustmen? made shall not be
inconsistent with the rerms of an agreement then in effect between the emplover
and the exclusive representative.

(c) Employes participation in the collective bargaining process conducted
by the exclusive reprasentative of the appropriate bargaining unit shall be permit-
ted during regular working hours without loss of regular salary or wages. The
number of participents from cach bargaining unit wirk over 2,500 members shall
pe imited 1o one member for each Bve hundred members of the bargaiming unt.
For bargaining units with less than 2,500 members, there shall be at least five
participants, ome of whom shall reside in each county; provided that there rze%
1ot he a participant residing n esch county for the ba“gammg unit esia
bv section 89-6(a)(8), The bargaining unit shall select the participants from

sreseniaiive departments, divisions or sections 1o minimize interference with
\he normal operations and service of the depaniments, divisions or sections. [L
1970, ¢ 171, proof §2; am L 1971, ¢ 212, §2]

§89.9 Scope of negotiations. (2} The employer and the exchisive repra-
sentative shall meet st reasonable times. inoluding meetings n advance of the
smployer's budget-making process, and shall negotiate in good faith with respect
1o wages. hours, and crher terms and conditiens of emplovment which are sublect
o pegotiations onder this chapter and which are 10 be embodied in 2 written
agreement. of any gussilon ansing thereunder, but such abligation does not
compel either party o agree 10 4 proposal of make 3 concession.

{bj The emplover or the exclusive representative desiring 10 inttiate
negatiations shall notify the other in writing. setting forth the ume and place of
the meeting destreit and generaily the nature of the business 1o be discussed, and
shal} madd the notice by certifted mail o the last known address of the other party
sufficiently in advance of the mesting,

{c) Except as otherwise provided herein, all manters affecting empioyee
relations, including those that are, or may be, the subject of & regulation promul-
gated by the employer or apy persennel director, are subject 1o consafiation wirh
the exclusive representatives of the emplovess concerned. The emplover shail
make every reasonabie effort o consult with the exclusive representatives prior
te effecting changes i any major policy affecting smplovee velations.

fdy  Excleded from the sublects of negotiations are matsers of classifica-
tion and reclassification, the Hawah public emp fund rchlrsr’"cm
benefits and the saiary ranges and the number o
now provided by faw, provided that the amount of wages 1o be ;-d in s.ad*. range
and step and th 5en4=‘b of service n sary for the incremental and longevity
StEps 4 SRirary, a bargmining
unit empicyes shail be ent ent or longevity
increase, as the case may be, uurmg vﬁe 'se’wd 51.,\' [ gh June 3G,
subject 1o the following applicable co
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year’s satisfactory servive. Any empioyee not being aompénsamd at
siep B, €. D, B, F, or G and who has served satisfactoniy &
shall be moved 1o the pext higher trcrement sep on his servies s
warsary date provided there is such & step.
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(4}

{3} An employee in bargamning unit 8wl has served satsfac

W vears 81 osiep 8 or special step A, as established by the rules and
reguiations of the board of regents, shall be ennried 1o 1 ong

worepse on his service anmversary dare Any empi

rate is above step § but is oot at special step A, or sp

whi has served satisfac ?‘i'& for two years sha
higher longevity step on SeTVICe Anniversa

s such & step.

Empioyess in bargaining unit 7 shall be treated in the same or similar

manner as those emplovees covered by chapter 77 and as preseribed
by paragraphs (1}, boand {3} above, a5 appiicable.

Ty Services prior t Fune 30, 1973 in which salary increases were grantesd
in heu of increment or longevity increases under a collective bargain-
inig agreemient shall oot count as service creditable for increment or

longevity purposes when applying paragraphs (1% G (3), and (4}

1558

above. Effective July 1, 1976, an emplovee shall not be entitled 1o his
aormal anndal moremens or longevity inerease, as the case may be,

cal year that an norease in the applcable salary or s
fedale 35 offared, whether by slatule of agreerment, and o
wehoa fiseal vear shail be covnted as service crevhabie for any

future morement or longeviy pay increzse: provided thar any colleg-
tve bargaining agresment, the expiration dare of which s beyend

June 3G, 1976, which provadg of & general wage adiustment together
with incremental and ,;cr vity moreases shall be observed 1 accord-
ance with the terms of the agreement in effect on June 30, 1975 for
an empioyee coversd by such agreement. The emplover and the exclu-
sive representative shall not agres 1o any proposal which would be
inconsistent with mera prngipies or ihe prineiple u! cqu.lx pay for
equal work pursuan? o sections 7H-1, 782, 77-31, and 77-33, or which
wounld interfere with the mghis of 1 public emplover to (1) direct
empiovess; {2) determne qualification, standards for work, the nature
and contenits of examinations. hire, promote, fransfer, assign. and
retain cmpEo\ ey in positions and sug crzd demotz, amchu

ather disciplinary acton against =
fieve an emplovee from dunies because of lack ci vﬂ)rk or other legin-
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7§85-11] Resolution of disputes; grievances: impasses.
plover shall have the power to enter into wr Fitien agreanient m{% the ax
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dure culminating ia a fnai and bing
any dispute concerning rhe Inlerprat
In the absence of smn & DT seedurs, sither par
board for a final and forn A diaru & GV §
renewed agreement does noi COnsHuie a grievance

(b} A public employer shall have the power W enter into writlen agree-
ment with rhe exclusive representative of an appropriate ‘mrzaxrm«‘ O setng
forth an rmpase procedure onlminating o 2 Pnsl and bia =
mvoked inothe event of an wopasie over ’3&: s of
agreemnent. In the absence of sue
assistance of the board by submitting 50 m; board and 10 ﬁzc s
dispute a clear, voncise statement of sach issue on which an impasse has been
reached together with z cerrificate as o the goo i of the statement and the
contents therein. The board. on is swe motion, may defermsine that an impasse
exists Gn any matier in a dispute, 11 the b ot 118 ST Mouon that
an mpaa&c XIS, 11 ey render assiatance iy nonfving both partied wn the dispute
of ity infent. '

The board
following schedule

(1} Medmtion. Assist the parties in a

by apponting & mediator o mediaforns, rcpres;e-
from a st of quaiified persons msintsined by peard. withior thres
days after the date of the impasse. whioh shal dermed 0 be i
day on wiuch nosfi i iy reveived o7 a determination B made that
an LMpasse exists.

{2} Facr-finding. If the dispute continues fifteen davs after the date of the
impasse, the board shall appoint, within three davs, a faci-finding
hoard of not more than thrx members, representanve of the public,
fram a list of gualified sersons muniained by the
finding board, shail, in addition to powers del
z."nplmmcn: relations board, have the power o make recommenda-
nons for the rwo&m; o of the dispute. The ,:u-'lrdma board, scling
by a maionty of 5% member I transmut its findings of fact and
any recominendations for the resolution of the d & 13 hoth parties
within e days aiter s appainiment 17 the dispote remaing une
resoived five davs after the transmitia] of the Be
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reCommendalions or pub
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{4} The costs for mediaticn and fact-finding shall he borne ny the hoard.
Al other costs, including that of 4 seutral arintrator, shaif be borme
equally by the parties nvolved @ the dispute.
ey If the parties have not mutially agreed to sghmit the dispute to fnal
and binding arbitration, either party shail be free 1o take whatever lawful acticn
it deems necessary o end the dispuie; provided that po action shall invelve the
disruption or interraption of public services within swty days after the fact-
finding board has made public s Andings of fict and any recommendations for
the resciution of the dispute. The emplover shail subn“»it o the approprise
legislative bodies his recommencdiations for 1he ssttiement of the dispute on all cost
items together with the findings of fact and any recommendatinns made by the
fact-finding board. The exclusive representative may submit o the sppropriste
iegislative body its recommendations for the seitlement of the dispute on alf cost
items, {I 1970, ¢ 171, pt of §21

[§89-12} Strikes, rights and prohibitions. (a3 Participation 0 a strike
shail be unlawful for any empioyee whe (1) 1 a0t indduded n an sppropriaic
bargaining unit for which ap exciusive represenoative has heen certified by h
board, of {2} is included in an appropriase bargaining uni for which process for
resoiution of 2 dispute s by referral 10 final and Eanding arbivanon.

() Lt shail be lawful for an empievee, who is not prohibited from siriking
under patagraph (1) and who is in the aporopriate bargaining unit inveived ia
an impasse, o participate fnoa strike after {1} the reguirements of section 8911
relating 0 the resciution of disputes have been complied with in good faith, (23
the proceedings for the prevention of any prohibited practices have been exhausts
ed, {2 wixty days have elapsed since tHe fact-finding hoard has made public s
findings and any recommendation. (4} the excle epresentative has given 3
ten-day notice of intent to strike to the beard and o the employer.

fe}  Where the strike coourring, O B aboul 10 ocour, ¢ndangers the public
health or safety, the pubiic emplover concernied may pesition the board to make
an investigation. If tite board finds that there 's imminent or present danger 10
the heaith and safety of the public. the board shall set requirernents that mest be
complied with to avoid or remove any such mminent or present dangern

(d)  No emplovee orzanization shali declare or aurhorize a strike of am-
ployees, which s or would be in viclation of this section. Where i1 15 alieged b
the employer that an employes organization ks declared oy authorized a strike
of emplovees whick is or would be in violation of this section, the empleyer may
apply to the board for a declaration that the strike is or would be unlawful and
the board, afier affording an opportunity o the ampioyee organization o be
tieard on the application, may make such # declaration.

fe} I any employee organization o any employee i found 1o be vickating
er failing to comply with the requirements of this section or if there is reasonable
cause 1o believe that an empiuva orgahization 57 an amplovee 5 vidkting or
failing to comply with such requirsments, the board shall instirute APHFOpTIAle
proceedings in the circuit in which the viclation occurs 1o enioin the performance
of any acis of practices forbidden by s seceion, o o rccu;g-e the empioyes
Grganizalion of empiovees to comply with the requirements secticn. Juris-
diotion (0 bear and dispose of 2l actions under ths section s unon esch

ciromnt court, and esch court may iscue in compliance with :
orders ansd decress, by way of injuscuen, mandato HIRGHON. OF
may be appropniate 1o enforce this sect o 1T o oof 83
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Appendix D
COMMENTATORS

The following individuals were reqguested to respond to the author's
request for their views on Article X1I with written or oral statements:

Charles T. Akama, Legislative Officer, Hawaii Government
Emplovees Association

Harry Boranian, Director, Department of Civil Service, City and
County of Honolulu

Donald Botelho, Director, State Department of Personnel Services

Stanley Burden, Executive Director, State of Hawaii Organization
of Police Officers

Dorothy Devereux, former Hawaii State Representative, and
Delegate and Vice Chairman, Committee on Public Health,
Education and Welfare; Labor and Industry, 1968 Con-
stitutional Convention

A. Van Horn Diamond, Executive Secretary-Treasurer, Hawail
State Federation of Labor, AFL-CIO

Bernard T. Eilerts, President, Hawaii Employers Council

Henry B. Epstein, State Director, United Public Workers

Sonia Faust, Executive Officer, Hawail Public Employment Relations

Board

Joan Husted, Director of Programs, Hawaii State Teachers
Association

Francis Kennedy, Jr., Business Manager, Hawaii Fire Fighters
Association

Helen M. Kronlein, Executive Secretary, University of Hawaii
Professional Assembly

Norman Meller, Professor of Political Science, University of Hawaii

Shoji Okazaki, Legislative Lobbyist, International Longshoremen's
and Warehousemen's Union

Robert B. Robinson, President, Chamber of Commerce of Hawaii

Arthur A. Rutledge, President, Joint Council of Teamsters 50

Kathleen G. Stanley, Chairman, Committee on Public Employment/
Government Operations, House of Representatives

Sylvia W. Sumida, Director of Economic and General Welfare
Department, Hawaili Nurses Association

Robert S, Taira, Hawaii State Senator

James H. Takushi, former Chief Negotiator, Office of Collective
Bargaining

Wayne J. Yamasaki, Deputy Director, State Department of
Personnel Services

Nadao Yoshinaga, Chairman, Labor and Industrial Relations
Appeals Board, Department of Labor and Industrial Relations
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