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Article V
THE JUDICIARY

JUDICIARY POWER

Section 1. The judicial power of the State shall be vested in one supreme
court, circwit courts, and in such inferior ¢ourts as the legislature may from time
to time establish. The several courts shall have original and appellate jurisdiction
as provided by law.

SUPREME COURY

Section 2. The supreme court shall consist of a chief justice and four as-
sociate justices. When necessary, the chief justice shall assign a judge or judges
of a circuit court to serve temporarily on the supreme court. As prescribed by
law, retired justices of the supreme court also may serve temporarily on the
supreme court at the request of the chief justice. In case of a vacancy in the office
of chief justice, or if he is ill, absent or otherwise unable to serve, an associate
justice designated in accordance with the rules of the supreme court shall serve
temporarily in his place. [Am Const Con 1968 and election Nov 5, 1968]

APPOINTMENT OF JUSTICES AND JUDGES

Section 3, The governor shall nominate and, by and with the advice and
consent of the senate, appoint the justices of the supreme court and the judges
of the circuit courts. No nomination shall be sent to the senate, and no interim
appointment shall be made when the senate is not in session, until after ten days’
public notice by the governor,

QUALIFICATIONS

No justice or judge shall hold any other office or position of profit under
the State or the United States. No person shall be eligible for the office of justice
or judge unless he shall have been admitted to practice law before the supreme
court of this State for at least ten years. Any justice or judge who shall become
a candidate for an elective office shall thereby forfeit his office.

TENURE; COMPENSATION; RETIREMENT

The term of office of a justice of the supreme court and of a judge of a circuit
court shall be ten years. They shall receive for their services such compensation
as may be prescribed by law, but no less than twenty-eight thousand dollars for
the chief justice, twenty.seven thousand dollars for associate justices and twenty-
five thousand dollars for circuit court judges, a year. Their compensation shall
not be decreased during their respective terms of office, unless by general law
applying to all salaried officers of the State. They shall be retired upon attaining
the age of seventy years. They shall be included in any retirement law of the State.
[Am Const Con 1968 and election Nov 5, 1968]
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RETIREMENT FOR INCAPACITY AND REMOVYAL

Section 4, Whenever a commission or agency, authorized by law for such
purpose, shall certify to the governor that any justice of the supreme court or
judge of a circuit court appears 1o be so incapacitated as substantially to prevent
him from performing his judicial duties or has acted in a manner that constitutes
wilful misconduct in office, wilful and persistent failure to perform his duties,
habitual intemperance, or conduct prejudicial to the administration of justice that
brings the judicial office into disrepute, the governor shall appoint a board of
three persons, as provided by law, to inguire into the circumstances. If the board
recommends that the justice or judge should not remain in office, the governor
shall remove or retire him from office. {Am Const Con 1968 and election Nov
5, 1968]

ADMINISTRATION

Section 5. The chief justice of the supreme court shall be the administra-
tive head of the courts. He may assign judges from one circuit court to another
for temporary service. With the approval of the supreme court he shall appoint
an administrative director to serve at his pleasure.

RULES

Section 6. The supreme court shall have power to promulgate rules and
regulations in all civil and criminal cases for all courts relating to process, prac-
tice, procedurs and appeals, which shall have the force and effect of law.






Chapter 1
INTRODUCTION

A fundamental function of every state is to preserve itself and its citizens
from internal danger,l The state must protect itself from internal breaches of
the peace such as assault and battery or treason. It must alse prevent the
undermining of the social order by keeping open the avenues of social progress,
including the adjudication of disputes between citizens. It is in this process
that the courts play a prominent role. "They provide the instrumentality for
the trial of disputes between the individuals and between the state and
individuals...."z While performing this function, the courts safeguard the
democratic processes and the rights of the individual. In doing so, the court
and the entire judiciary system serve as the formal mechanism for resolving

conflicts and lessening the frictions between individuals within the state.

The recent history of Hawaii's judiciary has been a positive one. Prior to
the 1968 Constitutional Convention, Associate Justice Tom Clark of the United
States Supreme Court, in a speech in Hawaii, declared that, "Hawaii, in its
seventh year of statehood, has one of the best judicial structures in the
nation.”3 Among the features of the judiciary that elicited praise were: the
centralization of administrative, budgetary, and statistical control in the chief
justice; the creation of the office of administrative director; the granting of
broad rule-making power to the Supreme Court; the establishment of the judicial
council to serve in an advisory capacity; and the flexibility provided by its

provisions on court structure and jurisdiction.

Seemingly in recognition of the judiciary's strong progress since
statehood,5 the 1968 Constitutional Convention did little to alter those
constitutional provisions dealing with the court system.6 Since that time, there
have been no a:nendments to the constitutional provisions establishing the

state's judiciary.’

Notwithstanding the smooth functioning of the judiciary in the recent
past, modifications improving the system's capacity to deal with future judicial
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needs are possible.8 In general, however, all such concerns should be
considered within the context of how detailed provisions dealing with the
judiciary should be written into the constitution. In the past, many states’
constitutions contained judicial articles with great detaﬂ.9 As a result, many
states have operated under constitutions whose judicial organization has been
outworn or m:'ch;auk:.10 With the growth of population, shifts in economic base,
and industrial and agricultural expansion, most states have found their judicial
articles outmoded and have resorted to repeated constitutional amendments.
Recognizing that the process of constitutional amendment is arduous and time
consuming,ﬂ commentators have urged that the judicial provisions be drafted so
as to provide a flexible structure by which a court system could adjust to

changes dictated by an expanding society.l2

Mindful of that admonition, the following chapters examine the major
constitutional provisions shaping Hawaii's judicial s,ystem.13 The following 3
chapters analyze issues of judicial structure. Chapter 2 looks at judicial
organization in relation to its capacity to perform its primary function, the
resolution of conflicts between individuals. It is followed by chapter 3 which
addresses the related question of supreme court size. Chapter 4, in turn, looks
fo the mechanics of the judicial system, court administration.

The remaining chapters only indirectly deal with the capacity of Hawaii's
judiciary as a force in conflict resolution. They deal, instead, with those
factors governing the legitimacy of the court system as a valid mechanism for
settling disputes. Chapter 5 reviews the alternatives for how judges are
selected. The qualifications of judges provide the focus for chapter 6. In
chapter 7, 2 factors which influence the judiciary's ability to attract competent
personnel--tenure and compensation--are discussed. The last chapter examines
the issues dealing with retirement, removal, and judicial discipline.



Chapter 2
JUDICIAL ORGANIZATION

PART I. INTRODUCTION

Before delving into the particulars of judicial organization, it is helpful to
take a step back and to consider the framework within which a court structure
should be viewed. A governance structure represents a set of rules and
supporting policies that call for alterations in community behavior patterns in
the name of the common g;ood‘I An essential step in the implementation of such
governance mechanisms in modern societies is the creation of a structure for
administering legal justice. For example, judicial systems rely on keepers of the
peace such as police, judges, and jailers as well as a supporting cast of

administrative functionaries.

Whatever else it is, a system of justice is an expression of collective
economic choice to alter what would otherwise result if individual choices were
left unregulated.2 Some argue {rom a political point of wview that decent and
effective administration is a primary consideration of governance because its
alternatives are turmoil and rebellion. It is thus said that effective
administration of the laws is a fundamentally necessary social service ocutside the
ordinary considerations of economic choice.3 But on the other hand, being a
pelitical and social necessity does not detract from the reality that a judicial
system is a commitment of public resources for a function whose special objective
is the peaceful protection of life and property. "In its objectives, organization
and cost consequences, a system of administered justice is thus a social welfare
program in substantially the same sense as the modern refinements of social

security, health insurance, and public education are social welfare programs.”4

Viewed in this light, the judicial system reflects the collective preference
for public order and individual justice as compared with the advancement of
other objectives. In considering the size and service level associated with a
structure of judicial administration, it is possible to frame the analysis in a
manner similar to that of establishing any other social welfare program. For
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example, relative to the judicial system, the guestions raised can take the form
of: How important is having well~trained judges in all courts? Of what
practical value is the grand jury system given the due process safeguards
already huilt into the present system? How much public resources should we
commit fo cutting back the backlog of court cases and minimizing delay? The
answer to such questions involve the size and quality of the judicial
administration system. In turn, theose factors reflect a public commifment to the
establishment of formal structure for the resolution of social conflicts. The
level of such a commitment in Hawaili was approximately 1.7 per cent of the

state's total resources in the past few years,5

This chapter addresses one aspect of how those resources are employed in
the administration of justice. In looking at court organization, this chapter
focuses upon the issue most relevant for the purposes of constitutional design--
the capacity of Hawaii's judicial structure to resolve the disputes of its
c:it:izens.6 In the parts that follow, 2 different dimensions of that adjudicatory
function are separately analyzed. First, the capacity of trial courts and their
ability to dispose of the controversies brought to them in recent years is
reviewed. The second dimension involves judicial appeal. The factors
influencing the demand for judicial services set the stage for appreciating the

external forces bearing on court capacity.

PART II. DEMAND FOR JUDICIAL SERVICES

The ability of the judicial structure to dispose of the conflicts brought
before it is, in part, determined by the magnitude of the demands made upon its
services. Given a fixed organizational structure, the demand for court services
may be higher or lower than its short-run service capacity. In recent years, a
number of factors which explain the magnitude of demand for judicial services
and changes in court caseloads have been identified.7 These factors do not all

work in the same direction.8 Five such factors are briefly set out beiow:g

(1) Underlying Social Activity. There is a positive relationship
between the volume of social activity and the number of cases
arising out of that activity. For example, the number of
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criminal,  highwayv accidents, commercial, or domestic
controversies is related to population size .10

(2) Certainty of the Law. A negative relationship can be
expected between the certainty (predictability) of the law and
the number of litigated cases. The more certain the law, the
fewer the number of legal disputes and cases litigated. Over
time, the development of legal precedents tends to promoie
certainty. 11

(3) Substantive Legal Rights. The creation of new or the
expansion of existing substantive legal rights produces an
increase in the number of cases. Creating new rights, e.g.,
the right of privacy and the right to exclude illegally
obtained evidence from trials brings a new activity within the
law and creates a new class of disputes. Curbing the reach
of the law has the opposite effect.l

(4) Cost of Legal Services. Decreases in the cost of legal
services increase the number of cases brought. For example,
subsidizing legal services for a particular class of claimants,
by reducing the costs of litigation to those persons, increases
their demand for court services.

(5) Court Response Time. Courts can react to increased demand
for their services by increasing the waiting period for
litigants.14 When delay functions to ration access to the
courts,1> the number of cases brought to court is reduced.
Conversely, if the waiting period is shortened, the number of
cases filed is increased.

Bach of the above forces are factors outside the determinants of judicial
capacity. However, each, in turn, affects the perceived adequacy of the
court's ability to resolve social conflicts. In a situation where the demand for
court services appears to overshadow the judiciary's capacity to act, notwith-
standing the policy option to tailor the demand for court services to existing
organizational capacities, it may be desirable to expand the supply of judicial
services provided. Factors tending to increase judicial caseloads do so only as
a consequence of policy determinations of substantive law that are independent
of questions of court capacity, e.g., legislative actions providing low cost legal
services to indigents. The policy preference of foreclosing judicial access to
accommodate a set court capacity imposes the costs of foregone substantive, and
more often, civil rights. To the extent that the judiciary is best suited among
the 3 branches of government for protecting individual liberties, such costs

might be an unacceptable articulation of state policy. Recognizing that such an
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altogether different policy direction exists, discussion turns from the demand

side of the judicial system to supply considerations and court capacity.

PART III. TRIAL COURTS

Trial courts have traditionally been the initial public forum for resolwving
the disputes brought to the judiciary. In serving that function, the courts
allow for and depend upon the parties to the controversy to present their
positions on how the problem should be solved. After gathering such
information, an arm of the state--either a judge or a jury--definitively resolves
the problem in favor of one of the parties. The processes for disposing of such
controversies are well established and grounded in English common law. Without
altering current procedural safeguards, the number and organization of the trial
courts determine how many cases the judicial system can dispose of in a given
time period.

The trial court structure in Hawail is composed of 2 classes of courts.w

18

Circuit courts have been provided for in the Hawaii Constitution. Family

courts, though not mentioned in the Constitution, also have been created as a
specialized division within the circuit courts.ig They are designed to deal
expressly with juvenile offenders and matters of domestic relations.ze A second
class of trial court is the district court. Unlike the circuit courts, district
courts are not specifically included in the Constitution.zl They have been
established by the state Iegislature.zz Four geographically set judicial circuits

have been delineated to divide the workload among the state's circuit and

district courts. a3

The major difference between the 2 types of trial courts rests in their
respective subject matter jurisdictions--the types of problems the court is

empowered to settle. District court authority is generally limited to

controversies involving less than $5,000 and criminal mis<i1{::meanors.24 Circuit

courts have the authority to resolve civil suits involving $1,000 or more, probate

proceedings, criminal felony cases, and domestic affairs.25
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For a systemic overview of Hawail's trial court structure, a discussion of
a number of factors characterizing its capacity for settling societal conflicts is
helpful. Three such factors are the rate at which cases are terminated, the
judicial resources available to the courts, and the time elapsed between case
entry and termination, Existing data in these areas are incomplete but what is
available presents a rough picture of how Hawail's trial court system has
operated in recent years.‘% For convenience, the information is presented by
the type of forum to which the cases are brought--circuit court, district court,
and family court. The total number of proceedings before the circuit courts
during the past 5 years was compared against the number terminated. The
circuit courts were able to terminate approximately one~third of the cases before
them each year.27 The evidence suggests that the termination rate has tended

to drop during the last 5 years.

THE ABILITY OF CIRCUIT COURTS TO DISPOSE OF
CASES HAS DROPPED SLIGHTLY 28

Year Termination Rate
1972 38.01%

1973 40.92

1974 33.73

1975 37.71

1976 32.13

This may partially be explained by the fact that the demand for court services
increased during that period. The total number of cases before the circuit
courts rose from 22,500 in 1972 to 25,200 in 1976.%°

years, the average time necessary for dealing with a case, as suggested by

Also during the last few

existing data from the first circuit, tended to decrease. For example, the
average time between service of answer to {rial in jury t{ried tort cases was
lowered from 20.4 to 16.8 months in 1969 and 1974, respectiveiy.go It is also
noteworthy that the number of circuit court judgeships other than in family
court correspondingly rose from 11.5 in 1972 to 15 in 1976. %

Similar data for the state's district courts show a higher rate of
termination. The large proportion of traffic and other minor violaticns explain
why the cases terminated by the courts in a given year exceed 90 per cent of
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their total caseioad.32 But even among the relatively more serious civil and

criminal actions the rate of termination exceeds 70 per cent.33

THE DISTRICT COURT TERMINATION RATE FOR CRIMINAL AND
CIVIL CASES HAS EXCEEDED 70 PER CENT IN RECENT YEARS34

Year Termination Rate
1672 80.39%

1973 77.50

1874 72.71

1975 77.86

1976 72.30

Even though there is a decrease in termination rate, the number of civil and
criminal cases before the district courts rose considerably during the 5-year

35 A total of 33,920 such cases were

period, especially in the last 2 years.
before the district courts in 1972. The number had jumped to 37,846 by 1976.
No estimates averaging how long it takes to dispose of civil and criminal cases
have been developed for that time period but the number of district judgeships
has risen. In 1975, 2 additional judges were appointed to join the 8 judges

already serving the districts.36

The Hawaii family courts with a total of 7 full-time judges,g? have
consistently handled more than 25,000 cases annually for the last § years.
During this same period, the rate of disposition of juvenile and domestic

problems was approximately 65 per cent.38

APPROXIMATELY 65 PER CENT OF FAMILY COURT CASES
ARE TERMINATED ANNUALLY39

Year Termination Rate
1972 62.47%

1973 67.11

1974 64 .97

1975 66.26

1976 63.93
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The number of cases filed with the family courts suggests that their caseloads
may be slowly mcreasing.46 No information regarding the elapsed time needed

to dispose of family court cases is currently available.

In total, the number of cases brought to Hawall's trial courts have shown
a gradual increase.g At the same time there does nof appear to be a substantial
decline in the courts’ ability to resolve those cases. Preliminary evidence shows
that different types of courts have varying capacities to dispose of the cases
brought before them. Such differences might be explained by the varying
levels of judicial and other resources available to the different types of courts.
However, a more plausible explanation rests in the differences of severity and
complexity associated with the types of cases allocated to the different classes of
courts. To the extent that such jurisdictional requirements of the courts are
related to the termination rates of the 3 types of courts, the ability of the
courts to dispose of their caseloads may reflect less upon their capacity than
their ability to tailor justice to the seriousness of the controversy. Even
though, for example, those prosecuted for criminal felonies are preferably
brought to trial with due haste, the matter at stake in those major cases and
their potential effect on the lives of the individuals involved warrant the

additional time for the parties to adequately prepare for their day in court.

Perhaps the role of the judicial system within the governance siructure
necessitates a more humanistic and less economic approach for analyzing the
judiciary's capacity to settle the conflicts among Hawaii's peopie.42 However, it
is necessary to concede that in many ways, the judicial system can be seen as
producing services in the same manner as other governmentally sponsored social
welfare programs. [t is unfortunate that the newly developing field of judicial
management has yet to offer much guidance in establishing standards bearing on
court capacity to produce public services. The capacity and size of the
judiciary should perhaps be viewed in its most aggregate sense. Hawail
presently has approximately 4.5 trial judges for each 100,000 per'sons.é3 In
comparison with other states, this figure indicates that Hawaii ranks among the

top third for level of trial court capacity.



THE JUDICHARY

PART IV. APPELLATE COURTS

An altogether different dimension of the judiciary's function involves
appellate review. Appellate courts perform 2 basic functions. They review trial
court proceedings to determine whether they have been conducted according to
the law and applicable procedure. Secondly. courts of appeal develop the rules
of law that are within the competence of the judicial branch to announce and

interpret. 45

The review function normally is performed when a party aggrieved by the
decision of a trial court makes an appeal. In adjudicating that litigant's rights,
the review is undertaken chiefly for that party's benefit. In contrast, the
function of developing the law is performed for the benefit of the community at
large. The purpose of settling questions of law is only incidentally for the

benefit of the particular 1itigar:tts.46

In Hawaii, the appellate function is presently vested in the state's
Supreme Court. The 5-member court is responsible for resolving cases taken on
appeal from the state's trial courts.M When compared with other states, Hawaill
is among the top half of states in its ratio of appellate judges to po}:azulation.4'8
For every 100,000 persons, there is (.8 appellate judgeships.49 However, a
different and perhaps more appropriate mode of comparison involves the ratio of
appellate judges to trial judges. For each 100 trial judges in the state, Hawaii
currently has 12.8 appellate judg‘es.50 This proportion of judges serving in
appellate capacity ranks at the bottom third of a listing of z-:tates.51 To the
extent that the demands upon the Supreme Court are dependent upon the
number of trial courts producing reviewable questions, the appellate to trial
judge ratio suggests that Hawaii’'s appellate capacity might be low in comparison
with other states. Other data tend to support this statement.

The Hawaii Supreme Court’s ability to accommodate demands for its

services appears to have declined in the past few years.sz

10
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THE SUPREME COURT'S RATE OF TERMINATING
CASES HAS DECLINEDSS

Year Termination Rate
1971 73.82%

1972 70.79

1973 69.82

1974 67.31

1675 £3.08

1976 59.91

At the turn of this decade, the Supreme Court successfully disposed of 73.82
per cent of all 'appe‘llate procéédiﬁgs,\ However',- that termination rate fell to
59.91 per cent by 1976. At the samé time the Court’s ability to successfully
review its cases has declined, the time needed for terminating an appellate case

has lengthened.

THE TIME NEEDED TO TERMINATE AN APPELLATE
PROCEEDING HAS INCREASEDSZ

Average Elapsed

Year Time (Months)
1972 12.6
1973 14.2
1974 13.1
1875 14.1
1976 18.5

Between 1972 and 1976, the average time from the date an appeal was filed until
an opinion is rendered rose from 12.6 to 13.5 months. The number of justices on
the Court remained constant over that period. Such evidence suggests that
judicial productivity may be lagging. However, further analysis dispels this

notion.

Two points can be made. First, the number of written opinions produced

by the Court in recent years has not changed substantially.

11
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THE NUMBER OF OPINIONS PRODUCED BY THE
SUPREME COURT HAS NOT CHANGEDSS

Year Opinions
1971 98
1972 82
1973 104
1974 94
1975 97
1976 96

The 5-member Supreme Court has drafted an average of 896 opinions annually for
the last 6 years. The relatively low variation in number of opinions from year
to year indicates that the productivity levels of the justices have not changed.
Secondly, the Supreme Court has experienced a radical increase in its workload,

especially during the last 2 years.

THE NUMBER OF APPEALS FIiLED WITH THE
SUPREME COURT HAS INCREASED IN RECENT YEARS®®

Primary Supplemental Total
Year Cases Proceedings Filings
1971 171 240 411
1972 12} 141 312
1973 171 146 367
1974 178 241 419
1975 194 253 447
ig76 265 375 640

While approximately 400 appellate matters were brought to the Supreme Court in
1871, the number exceeded 600 in 1976. Even though some appellate questions
are supplemental to other appellate cases, court records indicate a

corresponding increase in both types of issues.

Such evidence has led a number of judicial authorities to believe that the
appellate capacity of Hawaii's judiciary is inadequate for dealing with the
demands placed upon it.57 A 1977 study conducted by the National Center for
State Courts concluded that "...the Hawail Supreme Court has not been able to
stay current with its rapidly expanding caseload”.ss The chief justice of the
Hawaii Supreme Court, William S. Richardson, stated in a recent speech to the

Hawail Bar Association that:59

12



JUDICIAL ORGANIZATION

From first-hand experience I <an tell you that our appellate system
as presently structured is inadequate to meet the needs of the decade
ahead...within the next few vears, the Supreme Court as presently
structured will be unable to handle the level of filings.

The chief justice went on to say that he has reached "the personal conclusion
that the long-term solution [to the appellate capacity problem] is the
establishment of an intermediate court of appe&is”*ﬁg In addition to the chief
justice’s preference for creating a supplementary appellate structure, however,
there are a number of alternative ways for expanding the appellate capacity of
the judiciary. The listing below sketches the breadth of possibilities and

outlines the most frequently mentioned alternatives:

Type of Acticn

Strategy Alternatives Required
Increase Supreme Professional staff could be added Statutory amend-
Court staff whose function would be to screen the ment; and
cases filed with the Court. Under
the supervision of the Court, such Budget appropri-
staff would have the authority to ation.

recommend dismissal of certain cases.

Law clerks presently assist the Budget allocation.
justices in legal research and draft-

ing opinions. Their numbers were

increased in the 1977 fiscal year.

More clerkships could be established.

Change Supreme The size of the Court may be Constitutional
Court structure  increased. Subject to the considera- amendment; and

tions raised in a later chapter, the
number of justices mav be expanded Budget appropri-
to produce added capacity. ation.
Court organization may be altered to Constitutiomnal
provide for review by rotating panels amendment;
of justices. Appeals are presently
reviewed by all justices of the Statutory amend-
Court (Hawaii Revised Statutes, sec. ment; and
602-11). Splitting the Court may be
preferable if court size were Budget appropri-
increased. ation.

13
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Type of Action

Strategy Alternatives Required
Change Supreme Right of review could be restricted Statutory amend-
Court juris- to selected types of cases. Present ment.
diction court jurisdictional provisions embody

the one right to review policy. {See
Hawaii Revised Statutes, secs. 641-1,
641-11, 641-12)

Appeai by certiorari gives the Court Statutory amend-
discretion in which case it wishes ment.

to review. Upon application for

appeal, the Court decides whether to

accept the case for review. Adoption

of such a process is not inconsistent

with the current "right of one review"

policy.
Create Appellate Intermediate Appellate Court could be Censtitutional
Courts structured between the trial and amendment. ;
supreme courts. Twenty-four states
currently have such courts,. Statutory amend-
ment; and
Budget appropri-
ation.
A Circuit Court Appellate Division Constitutional
could be established to handle amendment
appeals from infericr trial courts. (arguable);

Statutory amend-
ment; and

Budget appropri-
ation.

Even given the large number of possibilities for remedying the problem,
they can be categorized for the purposes of constitutional analysis. Assuming
that recent increases in demand for Supreme Court services evidence a problem
of sufficient magnitude for state action, there are 3 constitutional strategies for
doing so. To address the Hawaii judiciary's needs for appellate capacity,
constitutional alternatives include retaining the status quo, increasing

legislative discretion, or constructing a new appellate structure.

14
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Constitutional Status Quo

The status quo strategy entails leaving the constitutional provisions
regarding the judiciary untouched. Reliance on this strategy forecloses both
the creation of intermediate appellate court structures and changing the

Supreme Court’s ocrganization.

The constitutional section most relevant to the creation of additional

appellate courts reads as fGEOWS:GE

The judicial power of the State shall be vested in one supreme court,
gircuit courts, and din such inferior courts as the legislature may
from time te time establish. The several courts shall have original
and appellate jurisdiction as provided by law.

There has been no case authority interpreting whether this section prohibits the
creation of an appellate court superior to the circuit courts. But the prevailing
construction of this provision focuses on the placement of the term "such

62 Because there are 2 courts--the Supreme Court and the

inferior courts”.
circuit court--to which "inferior courts™ may refer, it has been concluded that
the term applies to courts inferior to the circuit courts because of the manner in

which it is written.

A second constitutional provision currently makes changes to the supreme
court structure unlikely. Section 3 of Article V states that "[tlhe supreme
court shall consist of a chief justice and four associate justices.” The b-justice
court is firmly set in the Constitution and its size cannot be altered without a
constitutional amendmenf:.63 However, while not directly forbidding the use of
judicial panels the present court size strongly mitigates against their use given
the chief justice’s large rcle as administrative head of the judiciary.

The status quo option, on the other hand, does not restrict the state
legislature’s authority to adopt any of the other statutory remedies outlined
earlier. Supreme court staffing levels and jurisdictional requisites would still
be retained as possible mechanisms for Increasing the judiciary's appellate

., 64
capacity.

15
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Increasing Legislative Discretion

In addition to those legislative options available if no constitutional
changes are made, constitutional amendments can be designed to broaden the
range of discretion given to the legisiature. From the standpoint of
constitutional analysis, all guestions associated with a call for increased
appellate capacity can be ignored because the effect of such amendments would
be to place the burden of defining, determining, and creating appellate capacity
completely in the hands of the state legislature.

Two types of amendments would cast the judiciary's problem regarding
appellate capacity completely in the arms of the Eegislature.SS A first type of
constitutional change would expand the legislature's authority to create courts
inferior to the supreme court. Such amendments would focus on what is
presently section 1 of Article V dealing with the overall judiciary structure.
The second type of amendments involve section 3 of Article V regarding the
Supreme Court. To maximize flexibility of the supreme court structure,
references to its size may be deleted from the Hawaii Constitution.ss The
legislature would thereby be afforded the discretion under present 1aw?67 to set
the size of the court relative to its corresponding workload. Both types of
amendments, however, tend to increase judiciary reliance on the legislature and

tend to undermine the judiciary's independence.

Constructing a New Appellate Structure

Antithetical to increasing legislative discretion is the strategy for
constitutionally producing additional appellate capacity in the judiciary. In
addition to adding to the number of justices on the supreme court,68 focus here
turns to establishing an intermediate appellate court.69 An amendment creating
such a court would mandate that the legislature appropriate the funds necessary
for its operation. However, the extent to which the legislature would have
control over that new court would be determined by the specificity of detail

built into the constitutional amendments.
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The means for constitutionally creating an intermediate appellate court can
be viewed as falling within a continuum. The continuum represents the extent
of detail and specificity contained in the new constitutional provision. At one
end of the spectrum an amendment may only refer to the establishment of an
intermediate appellate court. Such a change would be consistent with the
present format of the Hawail Constitution which briefly vests judicial power "in
one supreme court, circuit courts, and in such inferior 4::0111"1:&:".?{:j Under such
a scheme, the legislature is granted wide discretion in the new court's size,
structure, and jurisdiction. The Model State Constitution recommends that this

7 At the other end of the continuum would be a detailed

appreach be used.
insertion setting out jurisdictional, compositional, and structural matters. A
wide variety of prototypes for modeling such a constitutional amendment
presently exists. Twenty-four states currently have operating intermediate
courts of appeal.m Such detail prevents the legislature from emasculating an
attempt to construct additional appellate capacity and further promotes
independence in judicial functioning. On the other hand, eXxcessive
constitutional detail detracts from judicial flexibility and minimizes the ability to

cope with future changes in demand for appellate services.

In summary, the structure of Hawail's judiciary can be viewed from the
perspective of its capacity to resclve the conflicts among the state’s people. In
deing so, awareness of the factors affecting the level of service demanded from
the judiciary is separable from those determinative of the court's ability to cope
with those controversies brought before it. Because government is better
equipped to affect the latter set of factors, discussion of judicial organization
focuses on the trial and appellate courts and their ability to settle those
conflicts introduced to their forums. While there is little evidence that trial
court resources have inadequately grown to accommodate the increased demands
for their services in recent years, questions regarding the sufficiency of
current appellate capacity have been raised. In fashioning a constitutional
design accommodating such questions, different policy consequences result. On
the one hand, giving the legislature discretion in constructing appellate
capacity increases flexibility in tailoring appellate organization to the types of
demands placed upon it. On the other hand, firmly delineated constitutional

standards insure independence in judicial functioning.



Chapter 3
SIZE OF SUPREME COURT

The size of Hawaii’s Supreme Court is presently established in the state
const::'n:u'(;ic)z}.1 In contrast, some state constitutions and the U.3. Constitution
do not set the size of their supreme courts.2 It may be argued that not
prescribing the size of the supreme Court allows for greater flexibility in
judicial structure. For example, where workload increases of the court warrant
it, the size of the court may be expanded or contracted to fit the circumstances.
Where no provisions regarding supreme court size are included in a
constitution, the number of justices is set by statute. On the other hand, such
flexibility may threaten the independence of the judiciary. The potential for
"court-packing” undermines the doctrine of separation of powers inherent in our

present constitutional scheme.

In Hawaii, the state’s highest court is composed of 4 associate justices and
a chief justice.3 The present size of the court was initially set by the
Constitutional Convention of 1950. The provision was untouched by the 1868

Constitutional Convention. 4

Prior to 1959, the Hawail Supreme Court had 3 judicial seats.5 Its size
was increased to D upon statehood when the Constitution designed by the 1950
Constitutional Convention went into effect. The 1950 Convention concluded

that:6

...a supreme court of five is desirable to keep to a minimum the
number of cases din which justices of the supreme court are
disqualified and their places filled by substitute judges.... The
cost of maintaining the judiciary is exceedingly small as compared
with the executive and legislative branches of government.

The current size of the Hawail Supreme Court is comparable to that of
many other states. The following table reflects a survey of state supreme court

. é
51Z2e:
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MOST STATE SUPREME COURTS HAVE FIVE OR SEVEN MEMBERS

No. of Justices No. of States
3 1
5 18
6 2
7 22
9 7

There are a number of considerations in setting the number of judgeships

on the supreme court. Five such factors are:

(1) Court Workload. It can be argued that the most important
criterion in fixing the number of justices is the amount of
work facing the court.® There should be a sufficient number
of justices to insure ample time for reflection and deliberation
in the preparation of opinions.

{(2) Range'gi Views. The court should have enough members to
insure a breadth of views. The larger the size of the court,
the greater the potential for differing viewpoints. 9

(3) Ease of Deliberation. The size of the court should also be
small enough to allow meaningful and close deliberations.t
The number should facilitate the formation of the types of
working relationships required to establish concurrence of
opinion on difficuit legal questions.1®

(4) Cost. A limiting consideration in fixing the size is the
expense of a large tribunal, especially in smaller states.
Aside from added judges' salaries, a large court can become
quite costly if adequate staff services for each additional
judge, e.g., law clerks and secretaries, and office
accommodations are taken into account. 12

(5) Odd-Number Justices. A supreme court should have an odd
number of justices so that decisions can be reached by
majority vote. >3 The odd number avoids, as far as is
possible, an even division of the court. 14

In Hawaii and the great majority of states, the Supreme Court represents
the whole state rather than a district. The justices are selected at large. A
minority of 8 states choose their supreme court justices on the basis of

geographic districts .15
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The manner in which the chief justice is selected varies in greater
degree. The means for selecting chief justices vary from state to state but they
can be categorized into 3 groups. In the first group, the chief justice seat is
treated as a separate office and a person is either elected or appointed as the
chief justice. A total of 23 states, including Hawaii, fall within this category.
Tenure characteristics identify the second group. In 12 states, the chief justice
designation automatically goes to the judge who is oldest in service or who has
the shortest term remaining. The third category is characterized by judicial
determination. Fifteen states permit the members of the supreme court to select

the chief justice from among themselves.lﬁ

Related to the issue of court size ié the mechanism for finding temporary
replacements for supreme court justices. The need for appointing substitute
justices on a case-by-case basis may arise because of vacancy due to illness,
disqualification, death, or when a justice has retired but no successor has been
named. Present constitutional prov:isionsl? create 2 pools from which temporary
judges to the Supreme Court can be selected. "When necessary, the chief
justice shall assign a judge or judges of a circuit court to serve temporarily on
the supreme court.”lg This provision was placed in the 1950 Constifution in
order to cope with contingencies. Prior to that time, the territorial supreme
court was composed of 3 judges and the death of a justice led to an impasse In
case decision.lg The provision was not touched by the 1968 Constitutional
Convention. Instead, the Convention expanded the pool of candidates from
which interim justices could be selected.zo Circuit court case backlogs were the
major impetus for identifying a second source of substitute justices.21 As a
consequence, it was provided that "[a]s prescribed by law, retired justices of
the supreme court also may serve temporarily on the supreme court at the

22 However, the amended provision is introduced

request of the chief justice.”
by the phrase "as prescribed by law"”. The phrase was included because the
legislature was felt to be best situated to determine those qualifications and limi-
tations under which a retired justice could serve. Such factors include consent
of retired judges, compensation if any, limitation to those not in private
practice, age ceilings, and certain other procedures for recalling a retired

23 24

justice. Subsequent legislation has set such guidelines.
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Chapter 4
JUDICIAL ADMINISTRATION

The concept of court unification has been central to nearly all proposals
for state court reform in this {:entury.} A unified system of courts is organized
according to uniform and simple divisions of jurisdiction and operates under a
common administrative autherity.z The premise underlying the movement toward
unifying court systems is the expectation that "[r]endition of equal justice
throughout a court system is possible only if the system as a whole applies equal
standards through rationally allocated effort.“3 Unified court systems are

characterized by the following 4 components:4

(1)  The elimination of overlapping and conflicting jurisdictional
bhoundaries (of both subject matter and geography);

(2) Hierarchical and centralized state court structure with
administrative responsibility vested with the chief justice and
state court of last resort. Authority often includes
assignment of judges, promulgation of rules, designation of
presiding judges of local trigl courts and general
administrative procedures relating to jury selection, case
processing time standards, monitoring tfechnigues, and
statistical collection;

Unitary budgeting, and financing of the courts at the state
level;

7~
L2
S

(4) Separate personnel system centrally run by the state court
administrator covering a range of personnel functions
(recruitment, selection, promotion) and encompassing all
personnel including clerks of court.

Along with many other states,:,5 Hawaii has moved in the direction of unifying its

judicial system. 6

Steps te unify Hawaiil's court system date back to 1965. Prior to that
time, the district courts were the responsibility of each of the individual
counties in the state. The 1965 Act7 fixing responsibility for the district courts
placed their administration and operation in the hands of the state government.
However, it was not until 1970 that the district courts became courts of record.9
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Before that change, it was necessary to appeal to the circuit courts to establish
a record.m In addition, the same legislative action altered the organizational
structure of the district court system.ﬁ Where previously there were 27
separate district courts, 4 district courts were organized along county and

12 Although the statute calling for such

concurrent judicial circuit lines.
13

changes was adopted in 1970, its provisions did not take effect until 1972.

With such changesﬁ,14 Hawaii's judicial system became a 2-tier trial court
system. Since the last century, there has been muc}1 debate regarding the
desirability of single or 2-tiered trial court systems.k3 In contrast to the 2-
tiered organization, the single trial court system involves only one level of trial
courts with general subject matter jurischlctiorz.16 However, one commen‘iatc)}:‘17
has recently reported that the single level systemlS is found in only Idaho and
South Dakota. On the other hand, only Hawaii, Rhode Island, and Virginia
currently have 2-tiered trial courts in the pure sense.zg Twenty-four states
diverge from either model because they have intermediate courts of appeal.zG
Other states have more than 2 types of trial courts and also do not fit either

model. al

Hawaii's court structure diverges from the unified court concept in
another regard. There are 3 specialized courts in the state's judiciary--the tax
appeal court,22 the land court,23 and the family courts.% The tax appeal court
is a statewide court of record with original jurisdiction in all disputes between
the tax assessor and taxpayer.zs Based in Honolulu, this court is staffed by
circuit zcourt judges.26 The land court similarly is presided over by circuit
0

judges. It exercises exclusive original jurisdiction over controversies

involving land titles and easements.28 The family courts are alsc part of the
circuit court structure.zg The family courts have exclusive original jurisdiction
over juvenile offenders and matters of domestic relations.ge It may be argued
that the unified court system is not consistent with the existence of specialized
courts or more than one level of 1irial c:ourts.m However, other recent
commentators have contended that the notion of a unified court structure is ot
antithetical to more than one type of trial court. Instead of focusing on the
number of courts, the key lies in the state's method for handling the

controversies brought before its courts .32 To the extent that jurisdictional and
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procedural requisites are clear-cut and easily recognizable, it cannof be easily
said that the desired effects resulting from a unified system would not be

advanced.

A second area evidencing Hawali's movement toward a more unified
judiciary invelves administrative and procedural centralization. Hawaii's
Constitution has long designated the chief justice as the adminisirative head of

33 C(:ms*Iaimt:ia;znaig{g and staﬁatory?’a provisions also allow for an

the oourts,
administrative director to assist the court in maintaining the judicial machinery.
The Supreme Court is further authorized to appoint a judicial council whose
function is to advise the Court in the administration of the }'udiciary.gﬁ Such
centralized administrative authority provides maximum flexibility in the
deployment of judicial rescurces. This approach has been advecated by both

the American Bar ASSOCiatiOIJS? and the National Municipal League.38

Another dimension of the centralized administration of the judiciary
involves the rule-making powers. It has been generally advocated that the
courts should have the authority to prescribe the rules of procedure governing

39 This scheme provides flexibility because amendments to

judicial proceedings.
rules can be made by the court without resort fo the slower legislative
process.@ Hawaii's Constitution has granted the Court such authority since
statehood in 1959.41 Thirty-one other states similarly vest the authority in the
Supreme Court. Eight others place it partially in the court. In 22 states where
the court has exclusive rule-making authority, the legisiature has no veto power

over the rules promulgated by the court&z

The financing of Hawail's judiciary is a third area evidencing the shift
toward a more unified system. For Hawali, this shift occurred in 1874 through 2
separate but related actions. The Hawaii Constitution was amended by the
Hawaii electorate in the general election of 1974 to exclude the judiciary's budget

43 In a second action, the state

from the item veto powers of the governor.
legislature provided for a separate judiciary budget independent from the
executive budget.44 The purpose for such actions was to safeguard the
judiciary from the governor and to confer upon the judiciary the separate and

co-equal status iIntended by the Hawail Cons‘titution.:‘%5 Such financial
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independence has been advocated by proponents of a unified court system for
years.% While only 12 states’g‘? have been reporied to approach this ideal,
Hawaii's current financing system can be seen as one of the most advanced of

those budgetary processes establishing judicial independence.

A final area in which Hawaii has moved toward judicial unification is the
court’'s personnel management system. During the 1977 session, the state
legislature passed a law creating a separate personnel system for Hawaii's
;‘udiciary.48 Prior to adoption of the act, nonjudicial staff of the courts were
subject to the civil service regulations covering employees of the executive
branch.49 The purpose of the new statute was to conform the personnel laws of
the state to the concept that the judiciary is a separate branch of
government.SO Such an approach is consistent with the American Bar
Association’s position that the personnel of a court system be selected and

managed by regulations promulgated by the judiciary itself,51

It can be said that Hawaii has moved consistently and methodically toward
the establishing of a unified court system. Until very recently. there have
been no questions raised regarding the desirability of such a judicial structure,
However, scholars are presently beginning to challenge the conventional wisdom
regarding court unification, at least in a theoretical manner.52 In general,
such critics contend that a highly centralized judicial system may actually be
dysfunctional.sg One scholar has argued that the unified system does ot
adequately deal "with the reality of a complex set of contextual forces including
environment, technology, human resources, and time“.54 Another critic
similarly argues that the standardized processes of a unified system "promote[ s]
more bureaucracy and less ﬂexibility“.ss Indeed, there is liftle empirical
evidence to suggest that the unified court system is better than a nonunified
one.56 However, there is also no hard evidence indicating that the converse is
true. While such a debate can be expected to rage on for the next decade, it is
sufficient at this point to understand that the judiciary can be viewed as an
organization in many ways similar to other social welfare agencies. To the
extent that the judiciary is organized as a decentralized and adaptive system, it
can be said that the resulting system will not administer justice equally. On the

other hand, a centralized, unified system can result in an inflexible
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bureaucratic system whose ability to tailor justice to the needs of the citizenry
is impaired. As applied to the State of Hawaii, however, it has generally been
recognized that the direction toward court unification has been the correct
approach for revitalizing and overhauling the state’s judicial branch of

government, 5T



Chapter 5
JUDICIAL SELECTION

The selection of competent judges is the most important aspect of
establishing and maintaining an excellent court system. Judges perform the
central function in resolving societal conflicts and providing standards of
proficiency and conscientiousness that guide members of the bar, court

auxiliary staff, and the general public.l

The task of choosing judges is a difficult matter of judgment. No reliable
yardsticks have been developed for measuring those characteristics essential for
a judge: professional competence, intellectual ability, integrity of character,

and a knowledge of human relations.2

Because there are no hard standards as to what constitutes a good judge,
the search for the most competent boils down to seeking the best method of
selection. No constitutional provision can guarantee that those charged with the
task of judicial selection will in fact exercise good judgment. No selection
process, like other organizational designs, is foolproof. Instead, what is
desirable is a selection mechanism that minimizes the likelihood that the best

qualified will not be selected,

Five Ways to Choose Judges

In the United States, 5 alternative processes for selecting judges have
evolved since the countrv's birth. Two of them involve popular elections.
They are either based on partisan or nonpartisan politics, Another 2
mechanisms for judicial selection entail appointments by either the executive or
legislative branches of government. The fifth alternative, originally designed

in Missouri, includes both appointment and election.

The evolution of judicial selection procedures has been influenced by
historical forces. The Declaration of Independence siates that the King of
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England "made judges dependent upon his will alone for tenure of their offices
and the amount and payment of their salaries”. Reflecting this grievance, the
13 states, after independence, sought to do away with one-man control of the
judiciary. Seven states provided for the selection of judges by the legisiature
while the 6 remaining states vested the power with the governor, with
restrictions,g Appointments by the governors were made subject to approval of
some group of citizens such as the state legislamre,% governor's council,” or a
special "council of ag)pointment”.s The U.S. Constitution provides for the
appointment of the federal judiciary by the President with the advice and
consent of the senate.7 Although the appointive system was retained upon
independence from England, those systems developed by the 13 states expanded
the base of who controlled the judiciary and who selected the judges.

In the early nineteenth century, social forces pushed for a further
expansion of who participated in choosing judges. After 1830 to the Civil War, a
period of rapid and vast changes in the political, social, and economic life of the
country often referred to as the era of Jacksonian democracy, it was openly
asserted that judicial appointments were the spoils of partisan politics and
selections were made not onn account of ability and fitness but as a reward for
political services. Partly in response to these criticisms, many states adopted
provisions for filling judicial offices by popular election. Mississippi adopted an
elective judiciary in I832. New York did the same in 1846, and thereafter, many
of the original states and all of the newly created states turned to the elective
method.8

By the turn of the century, however, many states were dissatisfied with
the involvement of political parties in the election of judges. In response, they
altered their election systems and adopted a nonpartisan ballot system under
which the names of the judicial candidates appeared on a special ballot without

party designation.

It should be noted that not all states joined the initial meovement toward
popular election. Seven states, Connecticut, Delaware, Massachusetts, New
Hampshire, New Jersey, Rhode Island, and South Carolina, never adopted the

elective systems and other states returned to the appoinfive systems--Virginia,
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after 14 years of the elective system; Vermont, after 20 years; and Florida and

Mississippi, in 1868.

It was not until the mid-twentieth century that a hybrid process
embracing both the appointment and election instruments was designed. In
1940, Missouri adopted a system requiring the governor to choose judges from a
panel of 3 names recommended by a nominating commission. The commission was
headed by a judge and consisted equally of lawvers and members of the public.
The appointee would hold office for one year. At the following election, the
voters, on a separate noncompetitive judicial ballot, would decide whether to
retain the judge for a full term. Since then, a number of states have adopted
some or all of the features of the Missouri Plan. For example, in California, the
commission on judicial qualifications, which is composed of 5 judges, 2 lawyers,
and 2 members of the public, does not nominate but confirms the governor's

appointments.

At present, the bulk of the states still rely on the election process for
choosing judges for their highest court.9

THE MAJCORITY OF STATES STILL ELECT JUDGES

Selection Mechanism Number of States
Election 24
Appointment 11
Missouri or Merit Plan 15

A number of states have switched to the Missouri Plan in the last decade.m In
1968, only 6 states chose their supreme court justices by the Missouri Plan.u
Fifteen states have now adopted that selection mechanism.lz Why a state would
prefer one selection process over another has been the subject of much debate.

The arguments associated with each alternative are set out later in this chapter.
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Legislative and Executive Appointments

Of the U states using the appointive mechanism for choosing supreme
court justices, 4 rely on the state legislature to make such Selecti{ms.zg Under
the legislative asppoiniment scheme, the typical process for selection involves a
judicial election in which only members of the state legislature are allowed to
participate. The remaining 7 states, including IrL‘awzziii,14 place primary reliance
on the governor for choosing judges.15 Generally, the executive appointment
process calls for gubernatorial nomination followed by confirmation of the

legislature, typically the state senate.

Hawait's tradition under an appointive judiciary system has been a long
one. The earlier constitutions of Hawaii of 1852, 1864, 1887, and the constitution
of the Republic all provided for an appointive judiciary. That tradition was
continued when Hawaii became a territorj,r.316 Upon statehood, the appointive
system adopted provided for gubernatorial appointment with the advice and

T The 1968 Constitutional Convention decided to
18

consent of the state senate.
retain that method of selection. It was felt that with the system requiring
gubernatorial appointment and senate confirmation, those making the selection
were directly accountable to the electorate for their actions. Furthermore,
there had been no evidence of past abuse under the executive appointment

I}
process.

Such a system of executive nomination and appointment with the consent
of the legislative body is provided for in the federal system of judge
seiection,ge 1t is generally acknowledged to produce a higher caliber of judges

than that of the state court systems,2

Appointive systems for judge selection, be they Ilegisiative or

gubernatorial, have been associated with the following arguments:22
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ARGUMENTS RAISED BY AN APPOINTIVE SYSTEM OF JUDGE SELECTION

For

The appointing officer can develop
the staff and resources to obtain
information and make intelligent
assessments of judicial candidates.

The appointing official is clearly
responsible for the quality of
judicial applicants and a2 series of
bad appointments can politically
be damaging.

The appointive system can produce

a balanced as well as a qualified
judiciary--in that the governor

can appoint certain candidates with
particularly good qualifications,
notwithstanding that they have
little political backing.

The appointive system will pro-
duce gualified candidates who
would not otherwise subject them-
selves to the rigors of a polit-
ical campaign.

The appointive system at the federal
level has produced judges of gener-
ally high caliber.

A judge, once appointed to the
bench, is not obligated to the
executive or anyone else, but is
responsive and obligated only
to do justice according to law
and conscience.

30

Against

The appointive method, far from
divorcing judges from politics,
increases the political considexra-
tions involved in the selection of
judges since the appointing officer
is a political officer subject to
political pressures.

Even if the govermor has made a
series of bad judicial appointmernts,
the electorate may not want to throw
the governor out because the governor
may be a good executive in all the
other functions of govermment.

Appointment by the governor and
confirmation by the senate under-
mines the independence of the judi-
ciary and destroys the separatien
of powers of the 3 branches of our
government.

Judges whe are selected by the
governoyr under the appointive
system may become subservient to
the executive.

There is as much politics involved
in an appointive system as there
is in an elective system, but the
politics imvolved in an appointive
system is more invidious in that
there is participation by a few
and the appointee only looks te a
few after appointment.

The purely appeintive system does
not provide a regularized method
of actively seeking out talent for
the benches in a nonpolitical way.

An appointive system is inherently
undemocratic in that it deprives the
people of direct control of the judi-
cial branch of the government.
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For Against

- Bven where judicial appointments
mest receive confirmation by some=-
body independent of the appointing
officer, there is no substantial
protection against inferior selec~
tion. At best confirming bodies
have only a veto power--while they
may reject one appointee, they
cannot be certain that the pext
appointee proposed will be better
qualified.

Election of Judges

Although the election process remains the most frequently used means for
choosing judges, the number of states relying on this procedure has decreased
in the last decade. A total of 31 states determined the membership of their
highest courts by popular election in 1968.°° By 1976, this figure dropped to
24.24 Among those states presently electing supreme court judges, 13 tie the
campaign and voting processes to political party affiliations. The remaining U

states have nonpartisan eleetions.zg

The salient arguments related to elective judicial systems can be

presented as follows: 26

ARGUMENTS RAISED BY AN ELECTIVE SYSTEM
OF JUDGE SELECTION

For Against
~ The elective method has worked - The wvoters, as a whole, know rela-
well in the past and produced a tively little about judicial candi-
quaiified, impartial, and effec- dates, nor do they have any great
tive judiciary. desire to know much more. Studies
have shown that voters either de not
- The elective system assures that vote for judicial candidates at all
the judicial branch of government or else vote solely on the basis of
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For

iz directly responsible to the
people sco that it will not be in a2
position to impose political,
social, and economic policies which
are contrary to the fundamental
aims of the people.

- The elective system is said to have
the advantage of assuring the selec-
tion of judges representative of the
various ethnic, religious, and other
groups of the community.

- Since the voters are deemed quali-
fied to elect the goverpor aund the
legislators, they are equally
qualified to elect their own
judges.

-~ The election of judges insuresg that
the judiciary is an independent
branch of our govermment in that a
judge need not look to the execu-
tive or legislative branch for
appointment and confirmation.

Against

party affiliation or some other morxe
or less arbitrary basis.

The elective system engenders a loss
of public confidence in the indepen-
dence of the judiciary in that it
fosters the impression that elected
judges, in order to keep up their
political connections, must refrain
from taking action which offends the
party leaders.

The elective system forces the incum~
bent judge to take time from judicial
duties to campaign, thereby increasing
the work of the other judges and
disrupting the court schedule.

The elective system is not designed
to select the most able judges in
that local political leaders do the
nominating, not on the basis of
ability, character, and professional
standing but with primarily political
factors in mind.

The elective method compels judges
te become politicians, operates to
discourage able individuals from
seeking judicial office, and once
they achieve the office, it may
operate to remove them for reasons
not fundamentally connected with
judicial performance.

it is practically impossible for the

public to know which candidates pos-

sess the requisite abilities to make

competent judges since judicial cam-

paigns receive relatively little mnews
coverage.

The common forms of campaigning by judicial candidates are billboard

posters and pamphlets, appearances with other candidates on the slate at party

rallies and functions,

organizations.

and speeches before religious,

civic, and social

However, a judicial election is somewhat unique in that the

campaign waged by a candidate is limited to some extent by Canon 30 of the

Canons of Judicial Ethics which provides :27
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A candidate for judicial position should not make, or suffer
others toe make for him, promises of conduct in office which appeal to
the cupidity or prejudices of the appeinting or electing powers; he
should not announce in advance his conclusions of law on disputed
issues to secure c¢lass support and he should de nothing while a
candidate to create the impression that, if chosen, he will
administer his office with  bias, partiality or improper
discrimination.

To avoid scome of the undesirable political influences of the elective
system, states have adopted variations of the elective method. In 1962, Illinois
adopted a procedure under which the judges of its appellate courts and trial
courts of general jurisdiction, who are initially selected by partisan elections,
may be retained in office after the expiration of their regular term by a
noncompetitive election. The voters are merely asked whether the incumbent
judge should be retained for another term. This plan was urged on the ground
that it would prevent the loss of good judges who fail to be renominated or

reelected for reasons not involving the guality of their performance in office.

Twelve states have switched to the nonpartisan election, under which the
names of the judicial candidates appeared on a special ballot or a regular ballot
without party emblems or designation.zg Advocates of this plan say that it
eliminates the undesirable political influences while still preserving the public's

right of selection. Critics, however, point out that this plan:

- Nullifies whatever responsibility political parties feel to the voters
to provide competeni candidates and thereby closes one avenue
which may be open to voter pressures for good judicial candidates.

- Where appeal to voters on political grounds is made impossible by
the nonpartisan ballot, other considerations equally irrelevant to
judicial gqualifications are injected into the election such as race,
religion, pleasing television image, proper place on the ballot, or
having a familiar name.

- Nonpartisan elections deprive the judicial candidate of any financial
and campaign support the candidate's party may provide, thereby
requiring the candidate to rely on personal income or become
beholden to friends for contribution.
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The Missouri or Merit Selection Plan

The Missouri Plan, sometimes called the Merit Selection Plan, is presently
23 Although there

are numerous variations on the Plan, the process generally consists of 3 steps:

used to select judges for the court of last resort in 15 states.

(1) Nomination of slates of judicial candidates by nonpartisan,
lay-professional nominating commissions.

(2) Appointment of the judge by the governor from the slate
submitted by the nominating commission.

(3 The appointee serves an initial term, then submits to a
noncompetitive election in which the electorate decides
whether or not to retain the appointee for a regular term.

The nominating committee usually consists of the chief justice of the supreme
court and an equal number of lawyers and members of the public. The public
members are appointed by the governor, while the state bar members generally

elect the lawyer members of the commission.

The Missouri Plan has been the topic of much debate within the last

decade.gg

Even though there is no hard evidence that the claims made by its
proponents are true, especially that of eliminating politics from the selection
process, the campaign for the Missouri Plan has been fairly successful.
Through 1975, in addition to the 14 states with a Missouri Plan for supreme court
judges, 8 states had also adopted the Plan in part to select their judges for
courts other than the supreme court.sz In such debates, the points raised can

be summarized as fo]lows:32

ARGUMENTS RAISED BY THE MISSOURI SYSTEM
OF JUDGE SELECTION

For Against
- Use of the pominating commission - Remowval of judges from election bv
helps insure that only well-quali- the people deprives the people of
fied candidates are considered a basic inherent right.

for judicial office and prevents
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For
mediocre candidates from being
selected for political reasons.

The Plan retains the important
advantages of the appointive
scheme, that is, participation in
the selection process of an
authority (the governor) who is
gualified and able to assess judi-~
cial candidates and who is directly
answerable to the people.

The nominating committee arrange-
ment insulates judicial selection
from the adverse effect of poli-
tics, inevitable in appointive
selection of judges. It is im~
material if the executive chooses
to select only nominees from the
executive's political party so
long as the nomimnating committee
submits only the best qualified
appointees.

In Missouri, the Plan has resulted
in a partisan composition o¢f the
bench., Of the first 60 judges
appeinted under the Plan, 70 per
cent were from the same political
party of the governor and 30 per
cent were from the opposite polit-
ical party.

Public confidence in the Plan in
Missouri has been good. In 1940,
the Plan was adopted by a 90,000
vote majority. Resubmitted in
1942 at the insistence of oppo-
nents whe argued that the people
had not understood the Plan,
voters reendorsed it by a 186,000
vote majority.

Under the Plan, any judge, being
free of political preoccupations,
will be a better judge because the

.l

SELECTION

LA

Against

. S

- The courts are not taken out of
politics but the traditional poli-
tics of party leaders and machines
have been replaced by bar and guber-
patorial politics.

~ The system diffuses the responsi-
bility of selection since a governor
could claim that good selections
could not be made due to the
inferior guality of those on the
lists.

- It appears that only one Missouri

judge has been defeated under the refer-
endom feature of the Plan since it went
into operation in 1940 which shows

that the Plan perpetuates present
judges in office for the balance of
their lives, making it almost impos~-
sible to remove unqualified judges.

-~ The attorneys have too much power and

authority over the nominating process.

~ The nominating committee places the
goverpor's "preferred” candidates
on the list of nominees to accommo-
date the governor.

- There is no reason that in the reten-

tion election, the public would be
any better informed after a judge
has served one or more years in
office.

- Sipce nominating commissions pre-

dominantly consist of judges and
attorneys, their orientation in judi-
cial selection will be to emphasize
strictly technical abilities rather
than other gualities and types of
experience which may be more rele-
vant to the needs of the community.
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For Against

judge’s working hours and mind will
be devoted only to judicial work.

- Since the retention election undex
the Plan is disassociated from
politics, the chances that a judge
wiil be removed from office on
political grounds unconnected with
ability as a judge are greatiy
reduced.

- The Missouri Plan still reserves
to the people a veto on judicial
candidates. The public is rarely
in a position to know in advance
how good 2 judicial candidate is,
but if the candidate’'s record as
a judge is outstandingly poor, the
voters can ascertain the facts and
remove the judge.

- The security of tenure provided by
the Plan attracts attornevs who
would not have submitted them~
selves to the ordeals of the old
political system.

It should be noted that the Hawaili Constitution provides for the
appointment only of the justices of the Supreme Court and the judges of the
circuit court. The method of selecting district court magistrates is left to the
legislature which has provided that district judges be appointed by the chief

33 District judges hold office for 6 vears and until

justice of the Supreme Court.
their successors are appeinted and qualified. Any district judge may be
summarily removed from office and judicial commission removed by the Supreme
Court whenever the Supreme Court deems such removal necessary for the public

good.34

The Impact of Selection Systems

Beyond the arguments that can be advanced for different means for

selecting judges, little evidence substantiating the claims associated with each
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alternative exist. In the last few vears, however, a number of empirical studies
comparing the differential impacts of the various selection mechanisms have been
undertaken. Their findings shed some light on whether the selection process is
related to who are chosen and how they resolve the conflicts brought before
them. The conclusions of the studies comparing selections systems can be
broken down inte 2 categories. Much of the data from existing studies have
focused on the characteristics of those selected for judgeships under the
different schemes. To the extent that selection systems tend to single out
different classes or types of persons for judgeships, such mechanisms indirectly
influence public acceptance and the authority of the judicial system. In
contrast, little data regarding the nature of decisional outcomes under the
different mechanisms have been gathered. The decisional propensities of the
judges selected under the various plans have a direct impact on how conflicts

are resolved and the policy prejudices of the judiciary.

Empirical data suggest that different judicial selection mechanisms have a
smaller impact on the characteristics of those chosen than the arguments raised

35 In the last few vyears, debate in the lterature

above might indicate.
regarding the various selection systems has caused researchers to study the
characteristics of those selected by the various selection modes. Empirical data

based on a number of characteristics have been produced.

First, it is not clear that the various different selection processes tend to
choose judges with substantially different prior career experiences.{ g Although
it can be said that state legislative service tends to be conducive to selection
under a legislative appointment scheme and while gubernatorial appointment
systems have more of an impact on the frequency of selecting former
prosecutors, no other findings regarding prior experience are conclusive.
Regional factors of political culture are equally as important in determining what
career background is most conducive for ]"Ls.dgesh:'qa.SrZ For example, the utility
of a trial judgeship as a stepping stone to a state supreme court is determined

equally by the region of the country as well as type of selection mechanism.gg

Second, there is virtually no difference in the technical competence of

elected and appointed state supreme court justices.39 When measuring
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competence by the relative prestige of judges in the eyes of the academic legal
community, there is minimal difference in the esteem in which appointed and
elected judges are held by law professors, the frequency their opinions are
used in casebooks, or the extent to which they are cited favorably by other
COLII’T,S.4G Also, little can be said regarding the different abilities of appointed
or elected courts in processing court workloads and the cases submitted before

them. 4

Related to the technical competence of those selected is the differemntial
effect of warious selection mechanisms on their educational background. Early
résearchers concluded that the method of judicial selection was strongly
determinative of the educational background of those singled out for
jadgeships.éz However, a more current study reveals that regional factors bear
upon the educational background of state supreme court justices equaBy.43
Beyond this, it is not possible to say more than that a large majority of judges

possess degrees from institutions of higher learning.

Third, the social factors characterizing judges are affected only slightly
by the selection processes. Political party affiliations and ethnicity are factors

44 Nagel concludes

considered by both voters and governors selecting judges.
that party affiliation is a strong consideration in making judicial appointments
by governors. He goes on to further state that appointments across ethnic lines
are slightly more rare than appointments across party lines.45 Similar findings
regarding voter tendencies in judicial selection show that while political party
affiliation is a less important concern in judicial elections than other political
offices, ethnicity, in contrast, is of greater importance in voting for judges .

Even under the selection plan designed explicitly to eliminate such
considerations of political and social factors, the Missouri Plan, prominent
researchers have found that the selection process is often touched by political
forces.m Studies of the Missouri Plan have shown that concerns over partisan
and social characteristics found in purely elective and appointive systems occur,
though to a lesser extent, at the commission formation stage of the selection

process. 48
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Like those works characterizing the judges produced by the different
selection systems, empirical studies documenting judicial decision propensities
are few. One researcher found that elected judges tend to be more liberal than
those who are appcinted.’gg Such a conclusion held true even when political
party affiliation, e.g., Republican Party, was held constant. However,
appointed judges were found to decide in favor of the injured party in less
ideological motor wvehicle accident and tax cases and judges with longer tenure
were more liberal in handling the constitutional rights of criminal suspects.5®
Another dimension of the decisional inclination of judges regards partisanship in
conflict resoluticn. When appointed and elected judges are compared, some data
show that judges on appointed courts tend to be more nonpartisan than judges
on elected c:ourts.51 Appointed judges are less likely to wvote like typical
democrats or typical republicans. A typical democratic judge or an atypical
republican judge tended to vote in favor of the administrative agency in
business regulation cases, the claimant in unemployment compensation cases,

and the employee in worker's compensation cases.52

Even though existing behavioral studies show little difference in impact
results from alternative selection systems, they do provide a tentative picture of
the nature of the trade-offs involved. Where liberalism and public participation
are valued over nenpartisanship and technical competence, a selection process
embodying an election mechanism may be preferred to one including judicial
appointment. Even acknowledging the existence of such trade-offs, however, 2
factors must be kept in mind. The magnitude of the trade-offs and the
certainty with which they occur in a particular state speak loudly against

immediate exclusion of any judicial selection alternatives,
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Chapter 6
QUALIFICATIONS OF JUDGES

Once the method of selecting a judge has been determined, a related issue
involves whether minimal qualifications for judgeship should be set out in the
constitution. A majority of states include minimum standards for judgeship in
their censti*l:utiom—:.1 Only 4 states’ constitutions do not provide for judicial
quah’fic:.ations.2 It can be argued that constitutional silence regarding judicial
qualifications increases the pool of candidates available to those choosing judges
and gives the legislature wide discretion in setting statutory criteria. However,
without constitutionally established minimums, the selection process becomes
vulnerable to tampering and increases the likelihood of producing judges of poor
quality.

State constitutions contain 4 common types of gqualifications required for
judges. They involve United States citizenship, state residency, minimum age,

and legal training.

PREREQUISITES FOR JUDGESHIP

States Having

Type of Qualification Qualifications>
U.8. Citizenship 40
State Residency 33
Minimum Age 21
Legal Training 36

United States citizenship is a prerequisite for some or all judges in 40 states.
The Hawaii Constitution contains no citizenship requirement for judicial
eligibility .
residents of the state. Among those states, 23 have constitutions establishing

Thirty-three states require that some or all of their judges be

standards for length of residency.5 The periods of residency required range
from 1 to 9 years. Within the group of 21 states with age requirements for
judgeship, the minimum ages necessary range between 25 to 35.6 Hawaii has no
such residency or age gualifications set out in its constitution except as may be

indirectly required under the "years of practice” provision next discussed.
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Legal Training

The majority of states also constitutionally reqguire that their judges have
legal backgrounds. Thirty~six states, including Hawaiiﬁ? have constitutional
provisions listing legal training as a prerequisite for judgeship,a Fifteen of
those stales also prescribe a minimum period of legal practice in the state as a
further qualification for candidacy‘g The time periods reqguired range from 3
yvears to 10 years. The Hawaii constitutional standard calls for supreme court
and circuit court judges to "...have been admitted to practice law before the
supreme court of [the] State for at least ten years“.m Hawaii distirict court
judges are statutorily required to "have been an attorney licensed to practice in

all courts of the State for at least five years” .}l

The requirement that judges be licensed to practice law before the
supreme court precludes all nonlawyers from sitting on the bench. Critics of
this arrangement contend that the decision-making process is such that
nonlawyers can and should be able to sit as judges. They contend that judges
are not coldly objective and impersonal and that whenever they interpref con-
tracts, property rights, or due process of law, they necessarily enact into law
parts of a system of social phﬂosophy.m Recognizing this nonlegal, political
aspect of judicial decision-making, these critics conclude that nonlawyers as well
as lawyvers should be sitting on the bench. The argument for nonlawyers as
judges is primarily directed at positions in the high appellate court level since it
is at this level that final decisions on controversial matters of social and political

importance are made. 13

Those who support the requirement of legal experience point out that the
noniegal, political aspects of judicial decision-making will remain as long as we
have individuals as judges rather than machines. What is important, however,
is that the judges have the legal training to recognize precedent and know the
restrictions which were established over the vears by the collective judgment of
the profession. Only within these confines of precedent and tradition, can a
judge effectively exercise "freedom” of choice. Moreover, they point out, the
legal training requirement does not necessarily mean that the resulting judges
will be narrow-minded and out of touch with the times. Instead, they point to

41



THE JUBDICTARY

such legal trained judges as Holmes, Brandeis, and Cardozo. Finally, they
peoint out that the bulk of the qguestions brought before judges are not
controversial--that is, not susceptible of being treated as pelitical, but merely
require the application of rules of conduct abouf which there is little dispute to
a variety of factual situations. In these cases, legal training is essential to

ensure that the right rule of conduct is applied.

Conflict of Interest

The Hawaii Constitution contains 2 provisions that are designed to
prevent situations of judicial conflict of interest. Section 3 of Article V
prohibits a supreme court or circuit court judge from holding any other state or
federal office or position for profit.m The standard does not prevent a judge
from being appointed or elected to another public office which carries no
compen;fsatic«n.15 However, a second provision in section 3 requires that judges
who become candidates for elective offices forfeit their office.ls Although there
has been no case authority interpreting this requirement, the fact that the 1950
Constitutional Convention intended the provision to mean "office of profit", and
that the 1968 Constitutional Convention made no changes to the section suggest
that forfeiture of office would only be necessary if the elective office was for
compensation. No similar statutory standard for Hewaill district court judges
exists. However, additional statutory qualifications applyving to all state judges
forbid the practice of 1aw17 and prohibit a former judge from representing
parties to an "action or proceeding which has been previously tried before him

as a judge”,18

42



Chapter 7
JUDICIAL TENURE AND COMPENSATION

Judicial tenure and compensation are related to the selection process in
that they should be designed to bring to and maintain on the bench the best
judicial talent that is avai}abie.i Retired Associate U.5. Supreme Court Justice
Tom Clark summarized the problem succinctly: “Selection must attract
successful lawyers, inducing them to abandon a lucrative practice for the public
service. This alone can be accomplished when appointment is based on merit,
tenure is reasonably long, compensation commensurate, retirement attractive

, . 2
and widows’ pensions adequate.”

Adequate tenure and compensation provisions are also fundamental in
insuring the independence of the ;‘udiciary.g A judge who must be reelected or
reappeinted after a short term of years or whose compensation is subject to
legislative change may find it difficult to make fully impartial decisions on

controversial issues.

In this chapter, focus first turns to the issues raised by judicial tenure
or length of office. It is followed by discussion of 3 components of judicial
compensation-~judge's salary, judge’s retirement compensation, and death

henefits.

Judicial Tenure

The arguments in favor of longer tenure are those outlined above--to
attract highly gqualified and competent persons to the bench and o preserve the
independence and impartiality of the judiciary. Following this reasoning the
National Municipal League recommends that tenure be during gocd behavior after
an initial term of office.? Similarly, the American Bar Association advocates
that a "judge, upon appointment, hold office during good behavior" .5 However,

few states have adopted that position.
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The terms for judges in the state supreme courts range from 6 vears in 15
states6 to lifetime tenure in New Jersey and Rhode Isiand.? The State of
Maryland has the longest set term of office at 15 year&s Two states,
Massachusetts and New Hampshire, have set their judicial terms of office to end
at age ’10.9 The preponderance of states with limitations on their judges' length
of office indicates a reluctance to provide too much judicial security and total
independence. The arguments for limiting tenure are that it makes it possible
to remove judges who have not performed their duties well; that shorter terms
would help make our judges acutely aware of the social and economic changes
going on in our society; and that it prevents judges from remaining on the

bench to advanced ages when their efficiency is severely c:ur‘taa'lec’l.l(3

The Hawaii Constitution provides 10-year terms of office for supreme court
and circuit court judges.ﬁ Prior to 1968 when the Constitution was amended,

tenure for supreme court justices was set at 7 years.m The term of office for

circuit court judges also was constitutionally established at 6 yea.rs.lg The
reasons given for increasing the term of office reflected a desire to attract

highly competent candidates for judgeship positions.14

Related to the original term of office for judges is the method of judicial
retention. Most of the states, including Hawaii, require that the incumbent
judge be reelected or reappointed, whichever method is used by the state.la
However, in recent years there has been some modification, particularly as more
states have adopted the Missouri system of judge snelection.16 Under the
Missouri Plan, an incumbent judge seeks retention in office at the end of the
term by simply filing a declaration to that effect. At the next election, the
judge's name is placed on a ballot without opposition and the voters are asked
whether the judge should be retained for another term. The benefits of this

retention plan are:
(1)  There is no need for political campaigns. The judge need not
solicit funds from the party or friends.
(2) No judicial time is lost on the campaign trail.

(3) While assuring incumbent judges of longer tenure, it still
reserves to the people a veto on judicial candidates, a
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privilege which is thwarted under the appointment for life
tenure,

On the other hand, critics of the retention plan point out that it is unlikely that
the voters will be any more interested or capable of determining the judge’s
gualifications after the judge has served one term and that the effect of the plan
would be to ensure the judge's retention and make it harder to remove the

mediocre or mildly unethical judge.

New Jersey has an altogether different retention scheme. In New Jersey,
the judge serves an initial 7-year term and upon reappointment serves for life.
Under this system the governor and indirectly, the people, are given a chance,
after reflection on the judge’s record, to decide whether or not the judge should

be given life tenure.

Judicial Salary

It is generally agreed that judicial compensation should be set so as to
attract to the bench able and well-gualified persons.i? The major problem in
this area is the extent to which details of the compensation scheme are set out in
the constitution. It is said that the failure to incorporate judicial salaries into
the constitution permits the legislature to reflect disapproval of decisions by
reducing the judges' salary, thereby endangering the independence of the
;‘udiciary.is However, in view of price-level fluctuations, incorpor&tionlgm the

The

difficulty of constitutional amendments results in delaying the adoption of

constitutions of specific judicial salaries is generally not recommended.

rectifying change until long after the need has become manifest.

The Hawaii Constitution provides in part that:ze

{Judges] shall receive for their services such compensation as may be
prescribed by law, but no less than twenty-eight thousand dollars for
the chief justice, twenty~seven thousand dollars for associate
justices, and twenty~five thousand dollars for circuit court judges,
a year. Their compensation shall not be decreased during their
respective terms of office, unless by general law applving to all
salaried officers of the State.
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As the wording of the section indicates, the compensation levels listed serwe as
salary minimums, which shall not be reduced unless a law is passed reducing the
compensation of all salaried officers of the state. Judicial salaries have been
increased by the legislature, since the constitutional provision was amended in
1968. The chief justice of the Supreme Court currently earns $47,500

annua}.iy.m Associate justices have salaries sef at $45,G{)0‘22 tatutory

23

provisions also establish circuit judge compensation at $42,500. The salaries

of district court judges, however, are not constitutionally insured. District

24 and not directly protected

judge compensation is determined by statute
against reduction during a term of office.25 Their salary is currently set at
$40,000 a yemﬂ26 These compensation levels for Hawail's judges compare
favorably with those judges in other states.Z?

The Model State Constitution has recommended the following means for
28

setting judicial salaries:

The judges of the courts of this state shall receive such salaries as
may be provided by law, which shall not be diminished during their
term of office.

Although the provision allows the legislature to fix judicial salaries, the
restriction regarding diminution of salary is intended to enhance judicial

security and independence. 29

California has developed an altogether different means for establishing
judicial salaries. The state constitution contains no provision relating to judges’
compensation.go A statutory provision requires that judicial salaries be
increased annually as determined by changes in the state’s consumer price
mdex.m Assuming that the initial salary levels are adequate for attracting
highly qualified members of the bar to enter the judiciary, such a statute

. , . . 32
insures that salaries continue to do so over time.
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Retirement Benefits

Adeguate retirement benefits also contribute to attracting highly gualified
candidates for judicial positions. Retirement benefits serve to provide security
for judges who have devoted a major porticn of their working lifetime to public

33 An ideal retirement plan offers sufficient benefits o encourage

Service.
judges to retire when they can no longer work at full capacity. Furthermore,
with liberal disability pensions as inducements, disabled judges can be
persuaded to retire voluntarily. If pension benefits are low or unavailable,
judges may be compelled by necessity to resist efforts to persuade or compel

them to retire. 34

The provision of the Hawaii Constitution dealing with retirement henefits
states that: "...[judges] shall be included in any retirement law of the
S‘{ate.”s5 Although all the statutes setting forth the pension benefits of judges
are too numerous for elaboration here,?’ﬁ their more salient points are

enumerated below:

Circuit and supreme court judges become eligible for
retirement benefits after 10 years of service.3/

Py
et
L

(2) Supreme court and circuit court judges receive pensions
based on the amount they contribute to the retirement system3
and a supplementary allowance. The supplement represents a
proportion of the judge's average final compensation.’® The
proportion is increased by 3-1/2 per cent for each vear of
credited service. 40

{3 The retirement allowance for circuit and supreme court judges
cannot exceed 75 per cent of their average final
compensation. 1

Even given the special provisions regarding judicial retirement benefits,42
it has been argued in the past that this aspect of judicial compensation needs
"Hber&ﬁzatio;}“.ég Since it is usual for attorneys to begin their judicial careers
only after they have distinguished themselves in some other area of the law and
often when they are in their 50's, many retiring judges do not enjoy the

maximum benefits that other state emplovees may enjoy. In addition, the
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judge's post-retirement income is further reduced by the limitations created by

judicial ethics with respect to participation in business activities while on the
44

bench.

To the extent, however, that special provisions adapted to the needs of
the judiciary may be necessary, statutory rather than constitutional action may
be more appropriate. While it could be argued that constitutionally secured
retirement benefits avoid incidents of legislative tampering, the complexity
involved in and expertise required for designing workable retirement packages
support retention of that function with the legislature. Hawaii's present
program of retirement benefits for judges appears comparable to those in many

other states as indicated by Appendix .
Death Benefits
Related to retirement benefits are those payable to judges' beneficiaries at

their death.%

interested candidates for judgeships because of the financial security they offer

Like retirement benefits, death benefits help attract marginally

the judge's family. Hawaii’'s Constitution contains no provision concerning
judicial death benefits. However, state laws provide for 3 types of support for

a judge’s beneficiaries:

(1) Death of Retired J“udge."z’6 The beneficiary is entitled to the
remainder of the retirement benefits owed to the judge. In
the event that the judge passes away within one year of
retirement, the beneficiary has an option on how to receive
those benefits.

(2) Ordinary Death During Service. 57 The total amount
contributed by the judge“8 as well as a supplemental payment
based on the deceased's length of service and compensation
level*9 becomes payable to the beneficiary.

(3) Accidental Death During Service.°® When the death of a
judge occurs accidentally in the actual performance of duty,
beneficiaries receive the accumulated amount contributed and
a pension equaling 50 per cent of the judge's average final
compensation for a statutorily set period.
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How Hawail's statutorily established death benefits compare with those of other

states can be determined from Appendix 4.
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Chapter 8
RETIREMENT, REMOVAL, AND DISCIPLINE

In the public’'s mind, it is the judge who is the primary guardian of
justice and the impartial arbiter of disputes between individuals.l As a
consequence, the legitimacy of the entire judicial process rests on the
confidence of the public in the rationality and integrity of those acting as
j{idges.z Regardless of the method of judicial selection, all states are
occasionally faced with the problems of judges and justices who cannot properly
discharge their duties because of their age, incompetency, arbitrariness,
judicial misconduct, extra-judicial misconduct or other breaches of judicial
ethics.3 In view of the trend to ensure longer tenure for judges through merit
retention plans and longer terms, the need for some reasonable system for the
discipline, retirement, or removal of judges when circumstances warrant such

action beccomes apparent.

The problem of discharging judges who can no longer undertake their
duties properly has been recognized hy all states, and they all possess
mechanisms for removing judges.4 In the last few years, however, focus has
turned to designing more effective procedures for dealing with judges whose
performances are tainted with misconduct or disabi}ii:y‘s An initial point of
departure in examining these mechanisms is the retirement standard for

judgeship.

Mandatory Retirement

Although there is no general consensus, it is accepted by most that there
should be an age for compulsory retirement of judges. Compulsory retirement
makes possible the orderly termination of service of people who, on the average,
have reached an age when their physical and mental powers do not permit them
to carry a full worklead. Compulsory retirement works arbitrarily in many
cases, unless the age of compulsory retirement is fixed so high as to defeat its

purpose. The consequences of not having compulsory retirement, however, are
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unfortunate and sometimes unpleasant, both for the court system and for the
judges themselves. No spectacle is more tragic than that of judges who hang on

in office beyond their point of dti:-;::d:)ihf‘{:y.6

A mandatory retirement age is designed primarily to protect the legal
system from extreme advanced age and senility in judges. It is said that
vounger individuals appointed as successors would sharply increase the
productivity of the courts.? The objection that it would deprive the courts of
the services of experienced judges is usually answered by a provision allowing a
retired judge to be recalled to the bench for special cases or when the judicial

dockets are overcrowded. 8

More than half of the states now have provisions for mandatory
retirement.g The Iatest stated retirement age ranges from 65 to 75 in
Washmgton.m Six states encourage retirement by providing that failure to
retire after a maximum age causes forfeiture or reduction in retirement

benefits ’H

The Hawail Constitution provides for mandatory retirement at age ?0.}2

This provision was initially inserted to the state's first constitution.ig The
delegates to Hawaii's 1950 Constitutional Convention recognized that there have
been great judges who remained on the bench until age 9@,14 however, it was
felt that this factor was outweighed by the need "to prevent incapacitated
judges from remaining on the bench after the time when they are no longer able

fully to discharge their ciua:ies”.15 This judgment was not challenged at the

subsequent Constitutional Convention of 1968.16

Removal and Disciplining of Judges

Over the vears, a number of procedures for dealing with judicial
misconduct and disability have developed. The mechanisms can be described as
being either traditional or modern. Historiéally, instances of judicial
incompetence or misconduct were handled by 3 traditional procedures--

impeachment, address, and recall.
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Impeachment is legislative action generally broughtf by the lower house
and tried by the upper hcuse, with conviction reguiring a 2/3 vote. Forty=-iwo
states have constitutional provisions for impeachment.}? The process is a
cumbersome one not often invoked. For example, a survey taken in 1960 showed
that prior to that date, legisiative attempts to invoke impeachment proceduires

were made 50 fimes in 17 states. The results were 189 removals and 3

. , 18
resignations.

Similar to the impeachment process is the address to the executive. An
address is a concurrent resolution of both houses of the legislature requesting
the governor to remove a judge from office.19 Fifteen states have established
procedures for z;tdc‘lmss.zO This method also has become a largely theoretical
device through disuse. One researcher found in 1971 that there had been no

instance of reliance on the address since 1940.21

Hawaii has neither an address nor an impeachment procedure. The Hawail
Constitution, however, provided for the removal of judges by the state
legislature prior to 1968.22 The 1950 Constitutional Convention stated that
"...[judges] shall be subject to removal from office upon the concurrence of
two-thirds of the membership of each house of the legislature, sitting in joint
session, for such causes and in such manner as may be provided by law” .23
This provision was deleted by a 1968 constitutional amendment. The deletion
was for the purpose of incorporating the removal clause with the provision for

retiring incompetent judges. 24
Both the impeachment and address process vest the power to remove

judges in the legislative branch of government., The arguments associated with

whether legislative authority in this area is desirable are set forth below:
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LEGISLATIVE POWER TO

Pros

- Legislative supervision discour-
ages flagrant misuse of judicial
authority.

-~ Where the judiciary may not be
able to discipline its own members,
the legislature may be the only
body with the requisite indepen-
dence, power, and direct responsi-
bility to the people to perform
this disciplinary function.

AND DISCIPLINE

REMOVE JUDGES

Cons

The pregsure of regular legisla-
tive business makes it difficult, 1if
not impossible, to devote the
required time to hold a formal trial
of a particular judge.

The legislature is a policy making,
not an adjudicative body. Its size
and procedures are poorly fitted to
trying cases and its members are not
prepared to assume the role of judges

in an area with which they have
little familiarity.

- Since the legislature is a partisan
body, pelitical considerations may
predominate in a disciplinary trial
of a judge.

In contrast, the recall process vests power for removing judges in the
public. Recall is a procedure whereby a judge must face a special recall election
if a certain percentage of voters sign a petition requesting removal.z5 Only 8
states rely upon this removal procedure.26 It should be noted that as recent as
1976, the voters of Montana adopted a referendum measure establishing a recall

procedure for all public officers through their general election. a1

Recalls of judges have been rare.28 The reasons for its disuse are that
recall, like impeachment and address, is characterized by a general lack of
publicity and hence is likely to occur only in flagrant instances of misconduct,
the gathering of signatures for the recall petition may be quite expensive, and
finally, a successful recall campaign might require persons in positions to be
hurt by a judge, such as practicing attornevs, to take a strong public stand
against the judge without assurance that the matter would reach the desired

, 29
conclusion.

Whatever the reason for disuse of the traditional procedures, recent years
have found the 1traditional disciplinary procedures either superseded or

supplemented, or both, by modern mechanisms.S Between 1960 and 1875, over
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35 jurisdictions adopted varipus modern procedures that provided 9 effective
procedures for dealing with those judges whose services ought to be terminated
because of disability or misconduct in «:)ff;l{:@.31 Although the variations among
these procedures, both potential and existing, are numerous, the 2 developed in
New York and California were prototypes for other variations. To further an

understanding of how these 2 machineries work, they are described in detail .

The New York Court on the Judiciary

The court on the judiciary is composed of 5 judges who convene only when
a complaint is filed by specifically authorized officials.?’g The judiciary court
has the power to censure, suspend, or remove for cause any judge within the
New York iudicial system.?’3 Removal for cause includes misconduct in office,
persistent failure to perform duties, habitual intemperance, and conduct
prejudicial to the administration of justice.34 The court is also empowered to
retire a judge for mental or physical disab;ijiities.35 Once charges are
considered by the judiciary court, notice of the case and the hearing date must
be given to the governor, the president of the senate and the speaker of the
assemb}},h36 After such notice, the legislature may act to prefer ils own
charges for remowval and stay the proceedings of the court on the judiciary .3
A 1974 amendment to the New York Constitution establishes a commission on
judicial conduct whose function is to review judicial performance and recommend

the convening of the judiciary couz‘t,38

Modified versions of this New York model can now be found in 9 states .~

The arguments considered by those states prior to adoption of the process are

presented below :{:‘{0
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ARGUMENTS ASSOCIATED WITH THE NEW YORK PLAN
FOR JUDICIAL DISCIPLINE

Pros Cons

- The New York system has proven te - The court on the judiciary operates
be particularly well-suited to on an ad hoc basis only. It has no
providing confidential, flexible, permanent staff which can receive
and effective treatment of problems complaints and investigate charges
of judicial discipline. cn a confidential basis.

~ Several senior appellate judges, whe - The court on the judiciary does not
share in the responsibility for the observe bagic rules of fair proce-
administration of the entire judi- dure, since it acts both as prosecu-
cial system are represented on the tor and judge, and there 1s no
court on the judiciary and are appeal from its decisions.
directly involved in the entire
proceeding. - From the moment notice of any case

is given to the governor and the

- The New York system has worked presiding officers of both legisla-
well when called upon, operates at tive houses, the proceedings of the
little cost to the taxpayer, and judiciary court are no longer confi-
is particulariy well-suited to a dential.

state like New York where other
disciplinary procedures exist.

The essence of the New York system is its reliance on the judiciary to police the
actions of its members. In general, the variations on the model have tended to
differ primarily in the extent of centralized control held by a state's supreme
court. For example, the New Jersey Constitution provides that the judges of
the lower courts are subject to removal by the supreme u::cnvu"t:.ﬁﬁ However, to
the extent that such centralization of review is related to independent judicial
behavior because of Hmited access to the disciplinary machinery, the process

tends to undermine objectives for judicial accountability.

California Commission on Judicial Performance??

The California commission on judicial performance, created in 1960, is
composed of 9 members--5 judges selected by the state supreme court, 2 lawyers
elected by the board of governors of the state bar association and 2 members of
the public appointed by the governor with the advice and consent of the

senate.43 It has jurisdiction over all levels of the state judiciary. It is
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empowered 1o investigate a complaint submitted by any person concerning the
incapacity or misconduct of a state judge and to recommend to the supreme court

4

that the judge be retired or z°emoved.4 To aid in its investigation, the

commission 1s given the power to subpoena witnesses, order hearings and make

45 and has been given professional staf]‘,'.@6

findings

The commission can only make recommendations to the supreme court.
The supreme court, after reviewing the record of the proceedings and, if
necessary, ordering additional evidence, may order the removal or retirement as

. . .. . 47
recommended or it may wholly reject the commission's recommendations.

Upon recommendation of the commission, the supreme court may retire a
judge for a disability that seriously interferes with the judge's performance and
is or is likely to become permanent.(}'8 The supreme court may also "...censure
or remove a judge for action occurring not more than § years prior to the
commencement of the judge's current term that constitutes wilful misconduct in
office, persistent failure or inability to perform the judge's duties, habitual
intemperance in the use of intoxicants or drugs, or conduct prejudicial to the
administration of justice that brings the judicial office intc disrepuie” .49
However, the commission is also empowered te "...privately admonish a judge
found to have engaged in an improper action or a dereliction of duty, subject to
review in the Supreme Court in the manner provided for review of causes
decided by a court of appea}".so The California Constitution now alsc has a

separate section affecting supreme court justices. It states that:51

A recommendation of the Commission on Judicial Performance for the
censure, removal or retirement of a judge of the Supreme Court shall
be determined by a tribunal of 7 court of appeal judges selected by
lot.

All complaints, inguiries, investigations, and hearings of the commission up to

the point of recommending some action to the supreme court are confidentialsg

The arguments relating to the desirability of a commission structure

similar to California’s are outlined in the table below:
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REMOVAL,

AND DISCIPLINE

ARGUMENTS ASSOCIATED WITH THE CALIFORNIA
DISCIPLINARY PROCEDURE

Pros

The plan has proved to be a suc-
cess in California and has had a
marked effect in raising the
already high level of the
California judiciary.

The commission is a permanent
agency with a full-time staff to
receive and investigate complaints
in any form from lawyers, other
judges, or from the public.

The confidentiality of its actions
protects the innocent judge from
irreparable damage caused by pub-
licity resulting from the filing
of a claim which later proves to
be groundless.

The commission can only make recom-
mendations. The supreme court,
after reviewing the evidence, makes
the final decision therehy giving
the accused judge a second chance
to present a case.

The provision allowing the commisg-
sion to retire a judge with
pension benefits provides a
flexible and workable remedy which
can be used when outright removal
is too harsh a punishment.

The plan provides an effective
means for a private citizen to seek
relief against the wrongful act of
a judge.

In a number of instances, com-
plaints disclose situations which,
while not serious encugh to warrant
removal, nevertheless disclose
practices which should be discon-
tinued or improved.

cons

The ability of the commission to
induce problem judges to resign ox
retire before there is any public
proceeding might lead to an atmos-
phere where judges would be unwilling
to criticize the commission for
fear of reprisal.

It is improper for the same body--
the commission--to investigate,
prosecute, and adiudicate a case.

The sensitivity of disciplinary
proceedings makes it desirable that
the commission be controlled only
by senior appellate judges who are
fully familiar with the working of
the state judicial system.

A permanent disciplinary commission
would have a strong incentive to
produce "results", that is, to cause
a certain number of judges to leave
the bench. It could make a commis-
sion unduly zealous in putting pres-
sure on judges to resign for reasons
which would not in fact justify
removal or lnvoluntary retirement.
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Pros Cons

The very existence of the com-
mission acts as a deterrent to
judicial misconduct.

Since the adoption of California’s removal and discipbinary procedure in
166G, 27 states have borrowed from the scheme either in whole or in part.ﬁg
Generally, major variations to the procedure in other states have expanded the
power of the commission54 or vested the removal power in the governor rather
than the supreme ceurt.Ss The latter mechanism is relied upon by the State of

Hawaii. 56

Hawaii's Constitution contains a 2-step judge removal procedure involving
. c 57 - .
both an advisory commission and a removal board. A S-member commission on

judicial gualification certifies to the governor that a judge may no longer be

58 _ 1
The commission’s proceedings are

60

qualified to continue in that capacity.
confidentialsg and its review is restricted to whether a:

.-.justice of the supreme court or judge of a circuit court appears
to be so incapacitated as substantially to prevent him from
performing his judicial duties or has acted in a manner that
constitutes wilful misconduct in office, wilful and persistent
failure to perform his duties, habitual intewmperance, or conduct
prejudicial to the administration of justice that brings the
judicial office into disrepute,...

Upoen such certification, the governor appoints a 3-member hoard of judicial
removaLGl The board, after due investigation, may make a recommendatiornn to
remove the judge or justice.62 Within 30 days after such a recommendation,ss
the governor either may remove or retire a judge or justice.64 No disciplinary
alternatives other than removal or retirement are provided. Although membsers
to the commission on judicial qualification have been appointed, the removal

mechanism has vet to be used.

The thrust of the commission approach to reviewing judicial performamnce
is to place the mechanism for judicial discipline in the hands of an independent

agency. To the extent that an understanding of the state's legal system 1s
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necessary for effective functioning of a commission member, however, it 1s
desirable to impose qualifications for membership. Many states, in deference to
this theory, have included requirements that a proportion of the commission be

composed of judiciary Im'enﬂ:)e’:ers.65

It can be said that whatever disciplinary procedure is adopted, trade-~offs
are involved. Confidentiality is needed for full and impartial investigation, as
well as to protect the reputation of the judge in question until completion of the
inquiry.eﬁ Public confidence in the judiciary, however, and its disciplinary
machinery are dependent upon the visibility of the attempts to maintain
quah’ty.ﬁ? Because both these objectives cannot be advanced in harmony, it is
necessary to devise a disciplinary mechanism that provides the most appropriate
balance for the unique social setfing of each state. To the extent that such a
balance can be struck, the aims of judicial independence and public

accountability can also be properly served.
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the purpose of
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court is generally vested with authority te
fandle larger ciwil controversies and more
serisus criminal offenses. The curious reader 32.
wishing to research the specific subject matter
jurisdictional standavds of the civcuic courts
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Discussion of judicial capacity hera will not
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HAWATE LIRCUIT LOURTS - ALL CIRCUITS
Figeal Total
Tear Caseload Terminations Par Cent 34,
1872 22,504 3,553 38,01 35.
1373 22,788 9,323 50,92
1974 22,787 7,686 33.73 36,
1875 24,755 9.334 37.71
1976 15,1580 8,09 32,33
Source: Hawail, The Judigiory Awmal
Report, for fiscal years 197172
ko 1975-76 (Honolulu).
Thid.
CIRCUET COURT OF THE FIRST CIRCUIT
PERSONAL INJURY JURY TRIED CASES
Average Time {Months)
Service of Answer Ready Date
Year to Trial to Tyial
37.
1969 20.4 0.9
1970 19.7 7.8
1971 i8.0 5.7
1972 19.2 8.0
1373 14.9 5,3
1974 18.8 2.1
Source: Compilad by Statistical analysis

Qenter of the Hawall Judiciary,
1977,

These figures do not include the 2 circuit judges
rresiding over the family courts. The number of
judgeships reported has besen calculated by the
Statisrical Analysis Center of the Hawaii Judi-
ciary.
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Hawaii,

p. 64,
HAWALL DISTRILT ZOURTS - ALL CIRCHITS
Fiseal Sriminal and
Year Civil Caseload Terminations Payr Cent
197z 33,920 27,2689 20.39
1373 33,47 25,943 77.50
1974 32,418 23,572 72.71
1975 41,539 32,344 77.86
1876 37,848 27,382 72.30
Sourcae: Hawaii, The Judicilary Ammuzi Repori,
For Fiscal ysarsz 137]1-72 #p IB75-75
(Honodulu).
These totals do nor include the 5 fanily district
court judges found in the first circudt,
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£y'e Srariseical Anal

15 the number o)
thraugh June 30,

The first e¢ircuit only has full-time family court
judges, In the other 3 girguits the family <ourt
caseload is handled by cirocult court judges.

Approximately BO per cent of the annual csse Ioad
arises from the first circuit. See Hawaili,
The ed : 19F5-2878, pp.

6G.
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HAWALT FAMILY ZOURTS - ALl CIROUITS
Fizgal Total
Year Caseload Tarminations 2er Cent
1972 27,559 17,215 82,47
1973 26,399 17,718 a87.2
1974 25,183 16,310 84,97
1975 25,678 17,015 65,26
1976 28,592 17,236 £3.93
Sourpe: Hawaii, The Judiciary dmmual Feper:,
for fiscal gears 197172 to 1975-76
{Bonoluinl.

The number of casses f1led in the family court in
recent vears 1s presented in the tsble below,
Cases filed differ from total cases in that total
cases include both cases filed during the year
and cases carried over from the previous year.

Year Cases Filed
1971-72 17,747
197273 16,035
1973-74 16,420
197475
1975376

yaars

{Honolulu),

In fact, the total number of proceedings handled
by the courts was 589,389 in 197VZ. 7The same
figure totaled HB3,554 ip 1974.

3ee Thomas £. Helley "The Importance of Normative
Decision Makingt The Limivations of Legal

Fconomics as a Basis
TO%E Wia. Y. 385 (1978},

See Appendix B,

See Appendiz B,

American Bar Assoulatlon, Gz

33#5#.

Dourt Deganization, 1974, pp.
See Stai., sec, 602-5;
Bl Hapoy JOFE-:E72, p. 29,

See Appendix 3.
Sea Appendix B.
See Appendix B.

See Appendix B.

for a Liberal Jurisprudencge,"”
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56,

57.

60.
61,
62,

63,

64,

83,

HAWAL! SUPREME COURT LASZLOAD

Fispal Toral

Toay Sases ITorminations Par Cent
1971 508 375 73.82
1872 445 315 70.7%
1873 497 347 9,82
1374 569 383 87.31
15875 633 405 03,98
1375 268 20 39.91

Source:

Data compiled by the Statistical Analysis Center
of the Hawaiil Judiciary.

e
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i
Ihid.

They further argue that remedial action should be
raken guickly. A change In judlecial ztructure
and operation would regquire a start-up time of at
least 2 years hefore total implementation,

Center for Stats Courts,
1977

National
£ {Drafz) (San Francisco:

As excerpted from the Aorcluls
\ovember 5, 1976, p. A-10 and the
1, Wovember 5, 1976, p., A-3.

TH T

ongd. art. V, sec, l.
National Center for State Courts, p. 9,

See discussion in chapter 3 regarding size of
Supreme Court.

But it ds negessary to note that dnoreasing
capacity in reference to changlng jurisdiction
means expanding court ability to deal with moxe
of certain types of cases. At the same time
other classes of controversies would be barrved
from Supreme Court review.

This analysis assumes that current provisions
delegating the autherity for the creation of new
courts 1n the legislature would remain unchanged.

/'(-11

W8i.

See art. ¥, sec. 1. However, it
may he argued that the policy of judicial inde~
pendence infers that the power to create courts
should rest in the judiciary. That is, ro
further zinimize judicial reliance on the legis~
lature, the Supreme Court could, at its disw
cretion, be empowered to establish inferior
courts. A striking corollary to that notion
imvolves budgetary control, Complete judicial
independence would divest the legisiature of its
authority to appropriate funding for the judicial
branch. One way to insure judiclal independence
would be to earmark a set percentage of the
state's general revenues for the judiciary., To
the extent that concern over judicial account-
ability can be discounted by the facr that a
state constitutional comvention may be called
again in another 10 vears, when amendments can be
proposed, such a pelicy direction regarding the
judiciary may be desirable.

caati
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See discus 3 poncerning size of

Supreme four

See chapter 3.

As noted earlier, consideration has been given to
the oreation of an appellate division in the
circult courts. State law cerrently glves the
pironit courts jurdsdiction over limzned clanses
2f appellats cames.
£03-21.8, See alse,
519, 511 P.2d 181 {1973).
taken from the district gourts. Fecent discus-
sion pf a circuir cours appellate division has
guestioned the constiturionalicy of expanding
zhat funstion to reviewing cases from the oircult
courts. It i=z argued that creating an appellate
diviston of the circuir gourts to handle appeals
from the clrcuir courts themselves would violate
the "inferior courts' provision of the Consti-
tution. See footnote 52 above,

They involve sppeals

art. V, sec. 1.

National Municipal League, Model Siate Uonsii-
futicn {6th ed.; New York: D

Marlin Q. Osthus, Inigrmedigie Apr
{Chicago: American Judicature Soclery, 1976), p.
3, This work suwccinctly sketches out the wide
variarion in structuring intermediate appellate
courts. For a vecent proposal for organizing
such a court im Hawali, see Mational Center for
State Courts.

Chapter 3

sec. 2.

. art, V,

See .5, Cowmgt, art. 111, sec. L) Alabamg Joned,
art. IV, seg. 140.
Homeii Oongs. art. ¥V, sec. 2,

A review of documents from the 1968 Hawaii Con~
stitutlonal Convention suggests that the size of
the court was not aas issue. There is no state-
ment of why % justices were determined to be the
size most appropriate to the judicial needs of
Hawaii.

See Hawali Organic Act,
1, p. 2B.

Hawaii, Constitutional Convention, 1950, Proceedn
imgs, Vol. I, Standing Committee Report No. 37,
p. 174,

See Appendix C.

See Wayne K. Minami, Ariicle ¥:

Hawaii Constitutional Convention Studles (Honokqlu.

University of Hawaili, Legislative Reference
Bureay, 1968), p. 11 National Municipal League,
Hodel 6¢h ed.; Hew York:
1968}, ». B2; herexnafter c1ted as Meodel State
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American Bar Assogiation, Standgrds B
Courd Organisation (1974), p. 34,

e, p. B2,
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See Appendix C.

See Appendix C.
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I, Standing Committee Report No.

40,

Pocumenta from the 1968 Constitutional Convention

explain thac!

aware of the current
circuis court so

vour Commnlttee
backlog of cases in the
that whanever a circuit court judge is
cailed upon for temporary duty in the
gupreme court, this can only be done at the
cRpense of an Imposition apon his trial
ralendar. ©On a numher of occasicons, thiz
hags also necessitated the expense of calling
upon a peighbor island circuift court judge
s sit one dap at the hearings and retiarn
from time to tims to engage in confererice
deiiberations before a final decision is
rendered. e call upon circuid
pourt judges B0 &3t in review of circuzi ¥
court cases places that judge in a some-
cimes embarrassing situation of overrul ing
the decisions of Ais peers.

Further,

of knowledge and 9xperience avaiiable fk:r
tﬂmpora'g duty on the sypreme court whern-
g =} arises. A4 justice may re®ire
from the supreme gourt for amy number of
reasons, the least of which iz incompetengy,
and therefore it is seemingly such a waste
Ffor the suprems courft pot to call upon €ihe
spegial talents, knowledge and experienoe
of one of its former members who, all

other things being egual, is as gapable

&% anyone else to sit on that court.

the

Congt, art. V, sec. 2.

Hawaii, Constitutional Convention, 1968, 2
inga, VYol, I, Standing Committee Report No. 40,
p. 198,

, Sec. H02-11.
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Wisdom of Btate Court Admimistration: A
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See also, Berkqoq v. 373,

That many states have moved toward cowrt unifisa-
rion is evidenced by the size and resources
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of professional court executives. See Harvey .
3o leman, "The Rise of the {ourt Executive,”
Ootohar 1574, p. 114; Robart A.
Dos Y4 Prafile of Stais
Ootober 1974,
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rhurd,

Shapiro and Rachel H.
Coutt Administratoers,”
n. 31%; Cﬂunci of Srate Governments, gt
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example, the title of the district court's pre-
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magistrate” to "district judge”. See Hawaii Rev.
sec. 604-1.

Stat. ,
For & good overview of the actors in the debate
and their respective preferences, see Barkson,
373-376.

ee National Municipal League, Model Siate Con-
titution (bth ed.; Vew York: 1968}, p. 78; herew

! Thate Jonsddiution

Berksen, p. 375.

For the original work serting oul the single
level court structure, see Roscoe Pound, "The
Causes of Popular Dissatisfaction with the Admine
istration of Justice,' a speech delivered at the
annual meeting of the American Bar Asscociatlon in
St. Paul, Minnesota, August 29, 19800, 20 Jouwrnal
of the Amaricon Judicoiuras So: w178, 183

(February 1937},
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Modern Unified Court System,” 23
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trial court siructure,

and Gutline of a

Joirnia D #he

Marlin O. Osthus, AK,ETﬁgfﬂnfﬁ Dourts
(Chicage: American Judicature Soz iety, 13763, p.
3,

65

tr
ot

)
i)

)
)

b
b

34,
35.
35,
37.
38,
39.

40,

41,

R,

48,

49,

fas generally,

Ses genarally,

Fee gensrally,

, Beo. 232-8,

374,

See Berkson, p.

7. 375.

Hmieii Const, art. ¥, sec. 5 {1988}, and Hdowoii
Comgt. art. ¥, sec, 3 {1950).
Thid,

. Fav. Stot., 601-2.

sec.

sec. H01-4,

e, Stat.,

ABA, pp. 86-91.,

ABA, pp. 7274,

Hawaii, COnStiCUtiQEa}. Conventzion }.95(} Procead-
5 ’
-7

ings, ¥ol. I, Standing Committee Report No, 37,
5. 175,

art, V, sec. 6 (1950); Howadii Hev.

60221,

the rule~

judicial
Thid.

Berkson, p. 377, 1In other states,
making power is vested in either a
ouncil or the state legislature.
Beperid Comat, art. ILD, sec. 17; see 1974 Haw.
Sess. Laws, Senmate Bill 1943-74,

1974
amendmen
section 3.

Haw. Sess
to Howail

Laws, Act 15%8; see spacifically,
Rawv. sec. 37-62 in

Stat.,

1974 Haw. Sess. Laws, Act 159,
Bill 1943-74.

sec, 1, and Senate

Barkson, pp. 380-381; ABa, 97-106; Mpdel

90,

pe-
Sigte (mmeiifution, p.
Alaska, Colorado, Conmecsicut, Hawsii, Minrneseta,
New Jersey, New Mexico, Worth Carcolina, Rhode
I1sland, Tennessee, Vermont, and Virginia.
Berkson, p. 381,

1977

LFP 4

Haw. Sess. Laws, Act 139,

the administra-
civi] service
sec. 501-3,

Statutory provisions also exempt
tive director of the courts from
regulations, o

k%)
i
£
ot

Aauci H

A



10,

1.

1977 Haw, ZHess.

ABA, pp. Bi-%6.

Berkson, p. 373,

Ibid.
Gallas, p. 53,

David J. Saari, ™odern Court Management: Trends

in Court Urganization Concepts - 1976,7 The
I, Bpriag 1976, p. 19,

iy

geﬁ Hawaii,

p. 10,
Chapter 5
American Bar Association, Standards £
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7 (Boston. Baston hnlvergity
Maurice Resenberg,
"ualities of Justlce——Are They Strainable," 44
Pam, L. Hew,, 1063~10B0 [1966); Hew Yotk (Statc,,
Temporary Stage Commission on the Constitutional
Convention, ! fetary, Ho. 12 (New York:
1967, p. l4.

sge also, Arthur T.
Thodp

Selected by legi%lature——Connecticut Ceorgia,
¥ew Jersey, North Carclina, Rhode Island, South
Carclina, and Virginia., Selected by governor—-—
Delaware, Marvland, Massachusetts, New Hampshire,
New York, and Pennsyivania.

Delawars and Pennsylvania.

Maryland, ¥Massachesetts, and New Hampshire,
New York,
[ wgs, art. 17, sec. 2.

Glenn R. Winters and Rebert E, Allard, "ngicial

Selection and Tenure in the United States, Tha

Courta, and the Low Ex ed.
Jones for American Asgembly (Ehglewood

Harry 4.
Cliffs, N.J,: Prentice-Hall, 1963), pp. 148~149,

the Public,

See Appendix E.

"Partisan Pressures on the
dlegture, December 1974, p.

See James J. Alfini,
Wompartisan Plan,”
217,
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Wawne K. Minami, 4
Hawail Constx:utlenal Conventios Studies fhoﬂo;uLuA
University of Hawail, Legislative Reference

Bureauw, 1968}, ». 1il.

See Appendix E.
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t. art. V, sec. 3,
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Jowat. art. ¥, sec. 3, (1930},
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¥or raticnale
Conatitutionsl
Yol. 1. Btamding

are, V, sen. 3.
: action, see Hawai
Comvention, 1968 i

Committee Raport Ho.

I diszuseing the pros and cons of the appo intive
system of selecting i{udges, referevce is of Len
wade to the virtues and limitations of the
federal svstem. It may therefere be helpful to

set oub the procedures of the federzl system.

The United States Constifuticn provides that the
Prasident:

..s5hall nominate, and by and with the
Advice and (onsent of the Senate, shall
appoint Ambassadors, other public
Hinisters and Consuls, Judges of the
supreme Court and all other Officers of
the United States whose Appolntments azre
not herein otherwiss Dro&lﬁed for, and
which ghall be established by Law.

Jomet. art. 11, sec. )

By

(L.5. Comee.l %
Though the constituticnal language is simplez, a
rather complex appeinting procadure has bullt up
over the vears in the form of custom and tradi~
tion. Much of this section is faken from

arcld W. Chase, "Federal Judpes: The Appolating
Procass,” 561 L. Fauv. 185 (1966).

In the federal svetem sepatorial courtesy ewlsts
from the fact that the Senate was given the powsar
o advise and consent to appoiniments. A cuastom
soon developed whereby Senators would suppart a
cnilesgue who objected to an appolntment Lo &
federal office in the Sepator's state; provided
the Senator and the Fresident were of the same
party. 1t was only necessary that the Senator
state that the nominee was personally obnoxious.
Therefore, if is often said that although the
President is free in choosing, senatorial wishes
are in teality comntrolling, particularly in
appeintments te the disgrict courts. A commenta-
tor, however, observes that this cosclusion ids
"too narrowly drawn and too abselutely stated” im
zhat although the Sepmators may be faverably
digposed to suppart an individual Sepator who
oppoges a nominee to an office in the Senatox s
stape, they still require the Senator fto give
persuasive reasons foxr opposing the nominee and
have on cvecasions rebuffed the objecting Senaior.

The responsibility of searching for ard screening
of candidates 1s generally assignred by the Presi-
dent to the Attorney General., However, the
President cexefully veviews the vecommended
noninations hefore submitting them to the Semnate.

the Judiciary (ommitiee pmsses
to the federal bench and makes
rhe Senate. Customarily

Under 2enate rulaes
on all nominatioons
recommendations to
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ig considered lethal to a

For 435tuﬂce,
itves on the
63 per cent of the appoint~
in 1963 were

fuﬁt—Hentembe

the American Bar
Judiclary found
ments to the federal judiclary made
found to qualify for
commitree gives { 28
1967, p. 22). ritics, however,
the high caliber of federal
great part to other factors
selection-«to rhe fact, for example, that the
federal judledsry, bhecaunse of the higher pav and
greater prestige, has more appeal for the talanted
lawyer and that, because of the great sweep of

the federal powers, the bar and the press roacern
rhemselves more deeply with federzl judicisl
appointments. Samuel I. uosanman, "4 Bettar Way
to Seleet Judges,’ el =
Judicature oz (October 496&

federal appointive system has alﬁO heen criticized
for producing mediocre rarher than corruopt judses
because lawyers are likely fo be appointed who
orient their careers te politics rather than
rowards excellence in the law {Herbert Brownell,
"Too ﬂan: Judges Ave Political Hacks," Sufuwrday

*z, April 18, 1964, pp. 10, 12}.

32,

February 153,
point out that
judges may be due in
than the method of

p. 89. The

For a detailed discussion of the merits and
demerits of the appointive sgsystem, zes Hawaii,
Constitutional Convention, 1550, aﬁceprdzﬂcc,
Vol. 11, pp. 338-35%, 387-415. 3See alse, New
York {State), Temporary State Commission on the
Constitutional Ceomventiom, pp. 14-33; Winters and
Allard, pp. 15%9-1562; Rcs?nman, p, 89; National
Municipal League, Mode? ot Congtlintd (Ath
ed.. New York: 1968), Dp 86-87; Rovce H. Savage,
Justlce for a New Era,” Jowrmizl e ’”””‘“ﬂy
re Speiety, 4%(3) (August 1963), pp. 50—
:1 Robert Drinam, "Judicial Appointments for
leL by the Executive Branch of Soverament:
Refleat1ons on the Massachusetrts Ezxperience," 44
. 1303-1116 {1966); Vanderbilt, pp.

33.

z"

34,

35,

Faw., L.

26-50.

Minami, p. 13,

36.
See Appendix E. The 6 states changed frowm a
popular election to the Missouri Flan. 37.
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Edmund B,

%paetﬂ, Jr., "Reflections on a Judicial
f , June/July 1978, ».
See also, citation at foopinste 20.
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volatile ia

"Can Federal
’ﬁjk”&g February

fers from the 14 reported above,
The difference is explainmed by the fact that the
lowsy figure reflects the number of states using
the Mlssouri Plan for choosing their Supresme
Court iustices, The larger nusbher iopcliudes orher
lower ztale courts.

Thig figure 44F

sf the Missourd Pian can
séklrl

man aﬁd James J.

Lo

fgature Soclctv
“9?&}, Q 186 R. Stanley Lﬁwe,
"Merit Qele t*cn in the Equaliry State,™
: February 1976, p. 3I5; alfini, p.

W1aters and Allard, pp. L46-163;

2173

*

New York {State},
Temperary Btate Commission on the Comstitutional

Z20-33; 3 articles entitied
Missouri Plan,
ot the & 2turg Society,
49¢5) (GctsneA ‘965), p. 92-1D8: W. $t. John
Serwood, "Judicial Selectipn and Tenure--The
Model Art'cle Provisions," Jowrnal of the
; ure Soolety, 47(1) (June 1963},
op. 21-26; Forrest M. Hemker, "Experience Under
the Migsouri Nen-Partisan Court Plamn,” Journgl

Convention, pp.
YTweniy - FlJe Years “nﬁer the

ihe o 2 For
196@), 5p. 159 161; Gleaon R. Winters and Bob
Allard, “Two Dozen %1scsncepticns About Judicial
Splect#Oﬁ and Teoure," 7 0
Learure Sociesy, 4#8(7) {Decowbgr 1@64}, PP
138-144; Richard A, Watson, "Missourl Lawvers
Fvaludre the Merit Plan for Selection and Tenure
of Judges,” Agsocigdion Jouwrnal,
32(6} (June 1966), pp. 539-5342; Richard Watkins,
Ronald Downing and Frederick Spiegel, "Bar
valitics, Judicial %Jlectzﬂp and Repr&sentat
of Soclal Interest,' & n Politiosl Sele
w2, 6L1(1} (March 1967), »p. 54-71.

Ameriony, Bar
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Cﬁeverl“

Braﬁlev c. o

Canon, "7

tiOﬂS, 19?3)
Formal Selection Processes on the

& L.

f],?’f:ﬁ'

of Judges--Reconsidered,”
579 (1972).

Canon, p. 3835,

Ihid.

Canon reports that the most freguent prior office
held was that of trial judge. As Tabie 1 indi-~
cates there 1s considerable wariation in the
selection systems, rvunning from 76% former judges
in the gubernatorial appolintment states to 45% in
rhe nonpartisan elmction states,




TARLE 1 Sssomp CmapacrempTis of Jummems owy SenecTmo
FreTeat
Saner.
Neon- wabarial  Legh
Partaan Parshan  Misseurd &pms- lative
Eipation  Eleotian Plan Eiegtitin
IN = 137 N o 193 IN o I {H = S’?‘; N = 313
In-gtate Dirths () 31 % B LT
Io-state uvw.m-zrad\zaie
eduen a1 # T 15 2%
In-siate aga.
education T4 43 £8 2% &4
BA degres 57 33 £ ¥ &
Dosesien lnw degres 25 # I 3 &2
Promecutorial
mxperianca 56 ) 53 38 2
Lagistative e
experianca ¥ 7 1 3 4% 3.
”mxm judicial
TICE 3 %3 37 ki3 3
goruaraly 2 S 2z 2 H L4,
Dg'g;cmn.m party
AfFiL 2 P 42 a7
B 3 3 4 5 5 4%.
Cathoiic 3 H 28 2% 1
High status
Frotestantt ] 38 28 A2 36 59
Tew atatus T
Frotesizntt 15 48
© The pervenisged Hzted for this and 2 = -
peligion are hased on dichoiomous respo 3.
ted gt oy wore born gut of stats, I
e aducation sut of stats, #ic, m fra crs H
»,,a,.‘ gr for wham a partisu
bez:n elirminated from the peroeniags caz-v.wv-n; .
l&ﬁmséham*! {3980 38-39) categorimations are us nere. The high-
xtatas category i at Gt
teriana, Cangmgnmmu.sts and nitarisms.
Table 2, however, indicates emactly the same
range Across regions. Again, we are faced with
rhe question of causal responsibility: selection
system or region.
TABLE 2! Samrmm CHAMACTENSINT or JUsTices wy Rrsion
Narthasst South Midorest West
W N1 Nz (Noh
In-state births 81 81% 7% 0%
In-atate undergraduste
education k- B4 ki: fiud
In-state legal education 47 3 k] 45
Posesses B.A. dogres T8 54 52 51
Possesaes law Jegres 50 8 ¥ &8
Prosevulorial exparience I% 48 80 58
Legisiativa axparisnce 3L 27 19 I
* Pravious judictel
axXporience i3 57 43 223
Experiens aity,
mml': ﬁﬂce 19 13 19 2%
Demeocratic
Tkl i »7 m 5
Raligion
ew: 4 1 2 3
Cathalic 31 3 15 22
High-status Protesiant® 46 49 25 35
Low-status Frotestant i 58 48 k-
tSee note a in Tahls I,
* See note B in Table 1.
Imposing controls produces mixed resulis. In Hew
York and Peunsy}vania, 83% of the justices were
former trial judges, a figure approximately the
reglonal average and much above that fer the
partisan election svstem. And in Hawaii, 62X
were trial judges, a figure much closer to the
regional average than the system average. But
the legislative election states fell about half
way between the reglonal and system averages
(South Carclina and Virginia = 61%; Rhode Island
and Vermont = 69%; N = 18 and 13, respecrively}.
And in the nonpartisan election states, there
were regional differences (Midwest = 41%; West =
53%Z; N = 53 and 36, respectively}, bur in beth
regions the averages were below the overall
regional average dndicating that the system has
some effect here, Finally, dn the & partisan
election states in the Midwest {Illinois, Iowa, 44,
Indiana, and Michigan, N = 45}, 539% of the justices
woere once trial judges: this figure Is gquite 45.

above the
impact of

similar te the system average and well
regional average, thus polnting to the
the system here.

In sum, neither system nor reglon seems to be the
dominant influence here insofar as the use of
contrel states can indicate. While regional
factors seem more pervasive in the Northeast,
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2 state’s
bench iz affectad by both reglon and
sometimes relatively independently and

inextricably interswined.

in Minami, p. 24.

='s analysis:

Table 1 shows
ron-partisan, and
virtually similar percentages of justices
with a B.A. deg ernatorial appoint:-
ment and legislative slection states have
a much higher percentage. And Table 2
shows that the Northeast has a significamtiy
highar proporticon of B,A. degree holders
on itz courts than any other regiom. In
the two devient in Hortheast,

Weaw York and Pennsylvania, 76% of the
Justices Bave a co wilege degr LT
that of the Northeast
considerabliy above that of
partisan election atates. Thus,
that New York Fennsylvania
affaected on ion by their
not their system,

that while partizan,
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sgouri i

states the

and

this dimens
«

selection

deviant states show a

In Bouth Carclina and

the only Southern states fo use

re election system, 72% of

tices have B.&. degrees, a figure not
different from the legviglative sclec—

con average and guite a it above thefr

regional average. Ancther devisnt state,

Hawaii, alse lends support to the in-

Fluenee of the selection system, There

the governor appoints the justices and

87% of them pogsess a B.A. degree. ®hile
somewhat higher than the gubsrnatorial

appointment average, this figure is grossZy

above the regional average of 56%,

3 other
trend.

yary

m

In short, our control states indicat
that both reglon arnd selection systen haves
a bearing on the educativnal background
of the justices. Regional pabterns are
perhaps more lmpertant in the Northeast, Ewut
selection systems seem to have an influsnocie
rest of the country. Canon, pp.

1735,

L.

, DP. Z24~25. The basis for M¥agel's conclu-~
is npet entirely persuasive. Eguating
ity with religious affiliation, he says:
in the sample of 19 ztate gover 1s
ware Protestants, 2 Cathelic, and 1 un-
known. Nipg of the 16 never aopointed a
tholic or Jew, although 7 of the 16
appointed at Izast 1 Cath Jew,
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rican Juul ature Society, 19
Rlchavd AL, Watson aﬁd Ranéa’ G. Downing,

(New York:

Nagel states thali

the explanation for the gresater
iberalism of elected judges pogsibly lies
in the fact that elected judges may be more
Iikely to be lawyers who have risen up from
the political ranks and who have character-
¢ Iike those of the general popula-
tion or at least the more libsral elements
in the geperal population. Appointed judges,
on the other hand, may be more Iikely to be
lawyers who formerly worked for top conserva-
tive law firms from which they were appointed
to judgeships. Ragel, p. 36.

L=

Nagel indicates that:

ubed jadqes bﬂ; pore !
explapation in tax casﬁh might be that
is no ¢learly liberal position in tax cases
one knows the type of tax (e.g.,
dncoms or sales) or the type of taxpayer
(e.q., corporate or consumer}). Liberals do
tend to favor the government in business
regulation cases, but they disfavor the
government in criminal cases, particularly
where constitutional rights are ipvolved.
Some ptherwize liberal judges have been
known Ffor their anti-govermment decisions in
tax cases, such as Judge Musmanno of the
silgoted rPennsylvania Supreme Court.

there

unlagy

Ly

The explanation for mofor vehicle
arcident cases may be more complicated.
rLike the tax cases, they may invoelve a
Tixthrﬂ of izsues as to both 4*354 ity fon

liberals tend to f£i !
and damages (on which gzbexals =
imegz do not think

e as wealthy nonw- eral tupes do,

rovided liabllity has been established).
The personal injury cases may alse be less
ideological than the other typaes of cases
and thus they may npoi distinguish liberal
electad judges from conservative appointed
cnes as clearly as more divisive types of

-
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fakigpe? “059 for
wsach type of case.

decizions did

party, ethnic b&ckground, ar iibera_ﬂ
attitudes as did businsss regulation,

injury, oriminal, or many other
CATEE .,

Ve

B
b
oy Ty

n motor

14539¢ were not go i
accident cazes Is...[lbecause] Judges
put up for election, rather than
im appointment from the
y have good vote-getfin
having {1} sttendsd 2
v sohmol (and thus gome from
hackgrounds}, (2! served many
in a prior judgeship {and thus are
dgﬂs and (3) :d scholarly
ion b, way of publication or membere
scholarly honorary organizations
thus are mors sstablished), These
characteristics are not ronsistently good
general decisional predictors, as are party,
raeligion, and likeralism; bubt they do happen
to have a relatively high correlation with
voting against the monetary claims of the
injured pariy in motor vehicle accident
cazes,  Nagel, pp. 10-11.

dhc are

Tege

GFOVRIROE ,

g an i
gen&ra

e

”‘a

Ibid., po 13,

This can be explained because long term of office
correlates positively with beinz appointed and
positively with nonpartzisanship. Leng term,
however, dees not explain the positive correlation
between being appointed and nonpartisanship,
because the correlation remains when long-tenured
appointed judges are compared with long-tenured
elected ludges. Likewlse, appointed judges are
net move successful in suppressing their walues
than elected judges, as is indicated by the fact
that appointed judges with Iiberal questionnaire
attitudes tended to vote Jjust as liberally as
elected judges with liheral guestiopmaire attl-
tudes.

Possibly the best explanation for the positive
correlation {other than atrtributing it to chance
in spite of the size of the correlation and the
size of the sample} is that judges on appointed
courts view their roles as being more nonpartisan
zhan 40 judges on elected courts. Appointed
judges may have a more positive attitude toward
judicial law-making rather than mere law~finding,
but such a role perception does not necessarily
relate to partisanship or nonpartisanship.

Nagel, pp. 13-16.

Chapter 6
See Appendix F.
Sege Appendix F.
Sae Appendix F.
Prior to 1976, U.S. citizenship was in effect
required because judges needed to be members of

the Hawaii Bar. art. ¥, sec. 3.

23T Dona
Eligibility standards for the Hawaii Bar before

£




13,

. civizenship. Howey

& dngiuded 2
les were amended

7
Supreme (ourt
to allow non

(s . 13, Sivan {he
xzmﬁwa for legal practice
art., V¥, sec. 3}, alier
or judicial pesitions yptil 1987,

femat.

See Appendix F.

See Appendix F.

See Appendizm ¥,

Sea Appendix ¥.

ﬂﬂxaily
from Benjamin Cardor
Jerome Franx,

and Harold Lasswell,

Proossay

Kennetn ¥, Vines, “Courts as Politleal and Govern-
mental Agencies,” Politics in merioan St :

ed, Herbert Jacobs and Xenneth N. Vines {Boston:

Little, Brown, 1963}, pp. 240-245.

£, art. V, sec. 3.

Bawail, Constitutional Conventlon, 1830,
ort

Vol, I, Standing Committes Hep No. 37,

5,
pp. 174-175.

6015,

, Sec.

Chapter 7
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59;

American ¥
g

P Ty
LOUPT

citad as ABA.

Tom Clark in
1967, p. A-lb.

League,
New York:

Naticnal Mu“iciaal
tution (6th ed.
inafter cited as
39,

ABA, p- 48.

Alabama, Arigona, Florida, Georgia, Idaho, Xansas,
Minnesota, Nehraska, Nevada, Ohio, Oklahoma,
Oregon, Texas, Vermeont, and Washington.

See Appendix G.

See Appendix G.

See Agpendix G,
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135G,

See Appendix O,
See chapier 5,

59,

vV, sec., 3.

gep. 602~7,
sec, 603-3.
, sec, 604-2.5,
The reference to "[tlheir compensation” in the
hird paragraph of section 3 in article V applies
to supreme court snd cirvult court judges.
a4-2.5.
4.
See , sec. 19, whig
authoerizes the state legislature to set ’udlcial

salaries.

68203.

Two other factors related to judicial salary
levels involve wedical benefits and relwmbursement
for expenses. ABA, pp. 02-63. Healrvh benef its
for JddgEb are presentlv covered by chapter 87
Stat.  Judges are eligible for Dar
eimbursement under the terms of
., sec, 78-13,

stat

ABA, p. b1,

srovide for
SEe

FBid. Hawaii's retirement laws
dxaabxl ty payments to judges.
, secs. BB-V5 to BE-30,

88~73. Another ceode

i, see. B8-21, defimes
o include only suprems cowztt
judges. District dadiges

s=ction,
the term
and civeouit

¥

'tudzes”

coury Louri

are not menticned and their retirement eligi-—
Bility is subject fo the genéral provigions
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45.

geetion 88-73., As a furthsr sote, it can be
painted out that jndicilal tenure provizions of
L riturion sow are identlsal fo the lsngth
of es necessary for ratirement bemafls

@] 1968 constitubionzl amendaest

ricie ¥ increased the terms of
and gupreme court Justices Lo

L g

4ee the geneval provisions of
san. 88.74,

For definition of tersm "average final compensa-
rion”, see Bxn : 2381,

uﬁdar the

£T0 4

£ are 1ot enticlied
al allowance.

. B8-74(23{8). The general
tion 88-74, however, establish
wance ceiling for district

stare emplovees at 80 per
: Tinal compensation.

L Seact.,
provisions of sect
rhe retirement allo

2 o
ra

Reference here is ro the shorter eligibiliry
requirement of 18 vyears and the supplemental
allowance based on the 3-1/2 per cenz increase
for each year of service. This compares teo the
25wveav seryice regulremens and 2-17/2 per cent
crease in supplemental allewance generally
appllcable to other public emplovees. See Hawnii
Stat., secs. BR-73 and 88~74, In countrast,
the maximum retirvement allowance for state
pmplioyees is higher than that of cirecuds and
supreme court judges. See footnote 41 above., Tt
has been estimated that it would require 18
vears of service at 3~1/2 per cent to produce a
75 per cent benefit where the annulty from the
member s contribution was taken into account.
This estimate was based on a circuir court judge
retiring at age 60 with no other craditable
governmeqt service. Wayne K. Minami,
The Judieiory, Hawail Constivuiicns
Studies (Honolulu:

lz ¥:
tion

uu{’VLf{
University of Hawaldl, Leg
lative Reference Bureau, 1968}, p. 3Z.

]
i

F

Citizens' Conference on the
Homolulu, Hawaii,

Consensus Statement,
Administravion of Justice,
January 26-28, 1%67.

Subsequent to the 1968 Constitutional Convention,
there have been ne substantive changes in the
retirement laws affecting judge pension benefits.
This might refiect the sentiment that the exten-—
sion of judicial renure which insured ratirement
benefit eligibility afrer one full term of office

is sufficient "liberalizasion'. See, Hawaii
constitutional Convention, 1968, Pro 7

Vol. I, Standing Compittee Zeporti Ho.

it is weassnsble to further argue rhat slmiiar
types of increases to judge retirvement benefit
packages have little effect on luring the most
estesmed members of the legal professicn away
from the private sector.

The term "heneficiary” is defined as:

ry”:  the recipient of any
{retirement] sustem or, as
t may indigate, t*e natural

or persons designat bg a member to
‘ve Eie e 3 i the esvent
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This may include the judge's spouse and children.

QO

BE-G3,

R
Om
X)

accummlated contributions and
to the post-retivement fund. 73
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This din
contributions
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o

The amount of the supplemental payment iz equal
te 53 per cent of the cowmpensation earned by the
judge during the vear immediarely preceding death
if the judge had at least one ysar bub nolt @ore
than 12 fall vears of credited service. The
amount is incressed by 5 per cent of the compen~
sation for egch Full year of gervice in excess of
10 years, te a maximum of 100 per cent of such
compengation. However, if the judge had at least
omae year of credited gervice, the amount, to-
gether with aceumulated contributicns shall oot
be less than 100 per cent of the compensation.

4., sec. BE-B5.
Chapter 8
Comment, Judicial Discipline, Removal, and Retdire—
ment, 1976 Wiz, L. Rewr., 563 (1976); hersinafter

cited as Comment on Judicial Discipline.

7Bid. s HNote, Courts——Judicial Removal-~~Establish-
ment of Judicial Commission for Removal of Judges
Precludes Legislative Investigation of Judicial
Misconduct, 84 Horw, L. Rev. 1002, 1005 (1971);
Frank Greenberg, "The Task of Judging the Judges,
May 1976, p. 439.

1

sary e
Judion LUFE 4

Amerlcan Bar Asspeiation, Stondarde Belating fo
sifon {1874), pp. 50-537; hereinafrer
cired as ABA, National Mupicipal League, Model
Ztate Gonetitution {6th ed.; New Yoxrk: 1968},
pp 8% 88: hereinafter cited as Hodel Siate
: % Greenberg, pE- L60-461; Willdiam

Braithwaite, Who Judges the Judges (Chicago:

Tnomas
American Sar foundation, 1971), fe 3«11; Jack

Frankel, "Judicial Piscipline and Removal,” 44
Fez. L. Fav. 3117-1134 (1966}; "Remedies for
Judicial Misconduct and D;sasllitv. Removal and
Discipline of Judges,” 41! L. Rey, 149-197
{19663 .

See Appendix K.

B4~B5;

o Oemetl

o
Mandatoery Retireme
o o

et tution, p. 883 3. Barl Major,
nt for Federal Judges?",
Bor A oLt wrnal, 53Z{1} (January

. ”7, TAE

Lo
1966%, pp. 29-31.

fried o [

provigsions for
chaplter 3.

See discussion regarding Hawali
caliiag upen retired judges in

dee Appendix T.
See Appendix L.

California, Maina, Montans,
See Appendix L.

Alabama, Arkagnsas,
and North Dakota.
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29.
30.

31.

34.

35.

35.

38,

39.

18540,
37,

ﬂt&md ing fﬁmﬁi:t@ﬁ iepﬁru ﬁﬁ‘

ion
irement provi-
onstitutional Comvention,
Standing (ommictee Report No.

1968 Coanstitutional Conven
compulsery ret

Documents from bl
do mob mention £
zion. See Hawaii,
1968, Proveedings,

40, vp. 196-203.

Ses Appendix K.

Lompent on Judicial Discipline, p.

Ibid., For example, zee

Yii, sec, 13

See Appendix K.

Braithwaite, 7. 13.

Hawzii Downet, arg. ¥, sec. 3 (19500,

ﬁawaii, Constitutionsl Copventiom, 1968, Proo
g, Standing Commigtee Report Vo. 40, P 201.

Iﬂe removal clanse is now found in & 23

sec. 4.

art. V,
Comment on Judicial Discipline, p. 3635,

See Appendix K,

Montana, Secretary of State, Fotlor Inf
For Prop a5 i »8*”*' fongal Amerndmer

Elget

”8aliot Sox Score, "
December 1976, p. 4.

’J‘y‘ﬂ'mv }":
1978, pp. 25 T30,

2 T TR
FoUertimans Bews,

\

-

Comment on Judicial Discipline, p.
pp. 1d-13.

L
o
L

Comment on Judicial Discipline, p
sraithwaite, p. 13.

Comment on Judicial Discipline, ». 384, It is
interesting to nefe that Braithwaite dn 1971
reported 25 states as having adopted modern
mechanisms between 1960 and 1370, Braithwaite,
p- 13

Hew ¥ Congt. art. VI, sec. 22

New York Lo art. VI, sec, 22¢.

art., VI, sec, 22a.

art, VI, sec, 22e,

Ihiz., "But a proceeding by the court on the
judiciary for the rerirement of a judge or
justice for mental or physical disability pre-
venting the proper performance of his judiefal

duties shall not be stayed.” Ihid.
York Comst. art. VI, secs. 22k and 221,

See Appendix K.

365; Braithwaite,

72

Brairhwaite, p. 65.

ST SO

art. ¥I, sac. YI{4}.

Unril 197%, this commission was named the Conpe
mission on Judicial fualificarticons. Bee Propesi-
tion 7 adopred by California voters in general
alection of 1576. "Ballet Box Seore,” p. &, The
constitutional and statutory proviskoné G&allmg
with this commlsslion are found in 014l

Jomet, art. VI, secs,. 8 and 18, and Jai

'z, secs. BE701 ko 6837S5.

California fomst, art, VI, sec. 18(F).

Ses

See Appendin K,

For exmample, the New Mexice, Indiana, and Oregon
Judicial ¢ Dmmiabioﬁs may discipline or remove
judges.

For example, New Jersey allows the governor to
appoint a l-member commissilon which may recommend
the governor's action for judge retirement. See
Appendix K.

art, V, seec. 4.

hid,
sition,
TEat., Secs.

For the details of the commission's © ompo-

duties, and procedures, see Hmd
610-1 to 6810~3,

Hrmagid (owet. art. V, Bec, 4.
, sec. &10-11.
s, see, 610-12.
Homeaid Rev. Stat., sec, £10-13.

T " 4
, sec. 4.

pp. H61-482.

Greenberg,




Appendix A

ORGANIZATIONAL STRUCTURE OF THE

Chief Clerk

HAWAII JUDICIARY

Supreme Court

Chief Justice
Supreme Court

Judicial
Council

Law Library System

Land Court - Statewide

Tax Court - Statewide

Administrative
Director of Courts

State Sheriff

District Courts

Deputy Administrative
Director of Courts

First Judicial Circuit
12 Divisions

Second Judicial Cirguit
2 Divisions

Third Judicial Circuit
2 Divisions

Fifth Judicial Circuit
1 Division

Scurce: Hawaii, The Judiciary Annual Report:

First Judicizl Circuit
13 Divisdions

Second Judicial Circuit
2 Diwvisions

Third Judicial Circuit
2 Divisions

Fifth Judiecial Circuit
1 Divisiom

1975-1876 (Honolulu:

1876).

Circuit Courts




Appendix B

JUDGE SURVEY

The State of Louisiana recently conducted a survey on the number of
Judges at the level of trial courts of general jurisdiction, intermediate
appellate courts, and court of last resort.

According to the results which were released, Hawaii had 4.5 trial
Judges per 100,000 populatien.i The next question which arises is how do
we rank nationally?

We infer from the data that six of the fifty states failed to respond
to the survey:

Massachusetts
New Mexico
New York
Pennsylvania
South Dakota
Wisconsin.

Among respondents were 44 states, Puerto Rico and Washington, D.C.

Three sets of statistics were published: (1) number of trial judges
per 100,000 popuiation, (2) appeal judges per 100,000 population, and
{3) appeal judges per 100 trial judges.

The number of trial judges per 100,000 population ranged from a Tow
of nine tenths of a judge (South Carolina) to a high of 11.2 judges per
100,000 population (Alaska). Hawaii ranked number 14 in the standings.Z?

The number of appeal judges per 100,000 population ranged from one
tenth of a judge (South Carolina and Virginia) to a high of 1.5 judges
(Alaska). Hawaii ranked in middle ground: 13 to 23 with 10 other states.?

The number of appeal judges per 100 trial judges ranged from a Tow
of 4.7 (Minnesota) to a high of 50.0 (Maine). Hawaii with 12.8 appeal
judges per 100 trial judges ranked number 236.%

Source: From the Office of the Administrative Director of
the Courts, the Hawail judiciary.
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The original report received from the Judiciary reported 2.1 trial
judges per 106,000 population. However, this figure was computed
on the basis of 18 circuit court trial judges. Such a total excluded

Hawaii'’s 21 district court judges. The district judgesz were
accounted for and the ratio was recalculated.

The study originally ranked Hawail 10th in the standings. However,
it was noted that the rankings were rated with lowest ratioc getting
the highest ranking and highest ratic the lowest. From the stand-
point of examining judicial capacity, it was felt that such a ranking
was misrepresentative because the higher ratico suggests greater
capacity. Accordingly, the recalculated ratio was compared against
the other reported figures and a new ranking was created.

The same situation as indicated in note 2 above existed here. The
rankings reported were inverted to more accurately reflect relative

Jjudicial capacity.

Because the number of trial judges was misreported, the resulting
ratio was misleading. The figures were thus, recalculated and the
rankingsg recomputaed.
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9L

STATE

Alabama
Alaska
Arizona
Arkansas
California

Colorado
Connecticut
Delaware
Florida
Georgia

Hawaii
Idaho
ITlinois
Indiana
Towa

Kansas
Kentucky
Louisiana
Maine
Maryland

Massachusetts
Michigan
Minnesota
Mississippi
Missouri

Montana
Nebraska
Nevada

New Hampshire
New Jersey

271

INTERMEDIATE
APPEALS COURT

8
0
12
0
56

10
4
4

25
9

0
0
34
9
5

7
14
30

0
13

0
18
0
0
22

0
0
0
0
21
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Li

TRIAL INTERMEDIATE COURT OF TRL JDG PER APP JDG PER APP JDG PER

STATE COURT APPEALS COURT LAST RESORT 100,000 pPOP 100,000 poP 100 TR Jb&
New Mexico 0 0 0 6.0 0.0 0.0
New York 0 0 0 0.0 0.0 0.0
North Carolina 55 9 7 1.0 0.3 25.0
North Dakota 19 0 5 2.9 0.7 26.3
Ohio 184 38 7 1.7 0.4 24.4
OkTahoma 143 6 9 5.3 0.6 12.5
Oregon 70 6 7 3.1 0.5 18.5
Pennsylvania 0 Q 0 0.0 0.0 0.0
Puerto Rico 187 0 8 6.3 bD.2 4,2
Rhode Island 17 0 5 1.7 0.5 29.4
South Carolina 25 0 5 0.9 .1 20.0
South Dakota D 0 0 0.0 0.0 0.0
Tennesses 117 18 5 2.8 0.5 19.6
Texas 261 47 9 2.2 0.4 21.4
Utah 24 0 5 2.0 0.4 20.8
Vermont 19 0 5 4.0 1.0 26.3
Virginia 107 0 7 2.2 0.1 6.5
Washington 101 12 9 2.9 0.6 20.7
West Virginia 57 0 5 3.1 0.2 8.7
Wisconsin 0 0 0 0.0 6.0 0.0
Wyoming 15 0 5 4.2 1.4 33.3
Washington, D.C. 44 0 9 5.9 1.2 20.4



Appendix C

NUMBER OF JUDGES

Appellinte courty

Major trind couriz
A

Imter- >
Caurt  mediote Other
Slate or of lost cppelicts Chancery Circuil  Dirtrict Sugperior srial
other jurisdiciion rezori court fourt worri court court ouris
Alabama,, . ... .o 9 £ aa 108
Alaska. . 3 - .. 17
Arizona:, 5 12 47
Arkansas_ .. i .. 25 el P Lo .
California 7 54 P . N 532 A
Colorade. ... 7 10 94 ‘. e
Connscticut. 3 Ve e he - 43 e
Deloware. . .. 3 3 11
Florida. . 7 i) 263
Ceorgla. ... ool e 7 9 -3
5 PN P 13 PR e .
3 s P 4 ..
7 34 . 3¢ .. . 2506
5 9 83 18
9 P 292(b} .
7 {c) . . 64 e .
Kentuckyid) 7 83 . e
Lovisizon.,.......... 7 iy i2s
Muine. . ... [ 14
Maryiand, . ...... ¥ 12 b 43 PN P s
Muaasachusetti. .. ... i i 7 6 N P via 40 .
Michigan. .. ...... 7 13 i38 3
Minnesots, .. 2 P T2 i
Misstsatppd. . 2 25 24
Mismsourd oo i i iaa T 22 ‘s 112 . vaa -
Maontapa, . ......... 3 v A ) 13 P PN
Nebruska. 7 45
Newada. .. .. ..... 3 . s PN 25 ‘s e
Mew Hampshire. k3 13
New Jersey...... 7 22 .. P P 120 103
New Maotleo. .. oo viniiiiiiiianaiiaann 5 3 32
New York | 7 i4le; R P PR e 187
North Cnro!ina 7 9 53
North Daketa.. 3 19
Ohio.......... 7 3s s . . 96
Oklnhoma. . ..o irivieensann.. -} :143] tan F 188 e s
Cregon_ . ... 7 4 0
Pennsylvania. 7 14 van e i . 2835
Rhode lsland. 5 15
Sourh Carollng. 3 AN 16 .
South Dakota...........naaal. 5 348
Tenmemsee . . iiia ey 5 16(1) 16 34 ca . 27
Texas_ ..... [} 47(6) 220
Ywah. .. ..., kS .. 1 21
Yermoat, ., 3 . rae 1
Virginia. .. .cvieiiiaanneinnnan T 103
Washindton.. ¢ 12 o 100
Wear Virginia 5 30
Wisconsin, .. I - . £3 116
Wyremiag. . . .., . .oc0n00. 5 . 13 .en
Diatrict of Co!umb!ﬂ(g, 9 can v .. . 44 .
Guam....,.. . 3 5 .
Puerto Rico, 8 89

{a} Associate judges of circuit sourt

A‘,b) A unifled system with §5 Dristrict Cour: d!udges whao

ansxs the fuil jurisdiction of the court, dizional 19

tsrrict Assoclats Judges, 19 fall-time I‘sd{‘_xal Magistrates,
and 149 part-time Judicial Magiserates have Himized furiadiction.

&:) MNew court of aogc:la takes affect January 1977,

d} See footnote {d) on Tabie i.

fe} Twenty-four juatices pecmaneatly suthorlzed; la addl
tioa, sa of &wbcr 1975, 13 justices and &ert.ﬂcated retired

) oL
the Stat

Book of
Council

Source:

tea,
of State Governments, 1976}, p. 93.

78

ju-tlcea had bren temporarily designated.

i) In Dklahoma, thers arz 3 judges on the Court of Crim-
inal Appeais and & on the Tourt of Appeats. 1n Tennessee there
ar= 9 judgey on the Court of Appeals and members o the
Court of Criminal Appeala, In Texas there ace 3 judges on the
Courc af Crimical Appeala and 42 oa the Court of {livil Ap-

{:) Information refects 1974 survey. Later information not
availabie,

1876-77 (Lexington, Ky.:



STATE COQURTS OF LAST RESORT

Appendix D

Jusiicer
choten
Nama Chief Justicet
State or af At By > ~
other Furisdiction Court™® lorge district Meshod of zelection Term
Alabama......... s5.C. - . Popular election § yra.
Alpsks........ 5.C. Je () v Firat nominated by Judidal Coun- 10 yra,
el and anpointzd by Governer,
shen confirmation by election
Arlzopa....... 5,C, s .. Selected by Court 5 yre
Arkanses. . . 8.C. b d .n Popular election 8 vra,
Callfornin.........us 8.C. e {a) .o First appointed by Governor, then 12 yrs,
subject to approval by popular
alection
Colorado............ s.C. *(a} Appointed by Court Pleamure of Court
Connecticue, ....... s.C. b 3¢ .. Nominated by Gov., apptd. by Gen. 8 yrs.
Asgsembly
Delawars. .. ......va0 s.€. F*{c) N Appolinted by Governor, confirmed 12 yru.
by Senate
Florida. . .....ouv0e . s8.C. w* . Apgpolnted by Court 2 yra.
Georgin, . S.C. b 4 . Appointed by Court Remalnder of term as Justics
Hawatl........... ies 5.C. (e} o Appointed by Governor with 10 yrs.
consent of Senate
Maho .. ....oivvvuns s.C. +* .e Justice with shortest time to serve Remalnder of term as Justice
Hinots, . s.C. .- +* Elected by Court 3 yra.
Indland. . ..... 0000 8.C. * .s Judicial Nomination Cormnmisslon 5 yrs.
Iowa,..... pameaaae .. s.C. H{a) ‘e Selected by Court Remainder of term as Justice
Kanags. .. ...... ..., S.C. He{a) .- Seniority of service Remainder of term aa Justice
Kentucky{d).. 5.C. . +* Seniority of service-rotation 1Z to 18 mon,
Loulzlan&. ... ..0.u0 3.C. . H Seniority of service Remainder of term a4 Justice
Malne. .. ...... vaea 5.}.C. *{c) . Appointed by Governor with 7 yra,
consent of Council
Marvland. ...... C.A. .. #fa} Selected by Governor Remainder of term aa Judge
Massachusetts 5.1.C. * (e} .. Appointed by Governor with To age 70
consent of Council
Michigan......... .. s.C. +* .. Selected by Court 2 yn,
Minnesots. . 8.C. #e .- Popular elestion 6 yrs,
Mississippd. 5.C. . - Senierity of service Remainder of term aa Justice
Minaouri ., vas s.LC. Je{a) .. Appointed by Court-rotation 2 yr8.
Montana. ... e 8.C. + .- Popular election g yra.
Nebraska, . ......... S.C. .. *{a) A;;p?is‘med by Governor, as other 6 yrs,
judgea
Nevada, ........ P s.C. -« - Justice whose commission Ia oldest 2 yru.
—rotation
New Hampshire,.... s.C. 4ele) . Appeinted by Governor andCouncll  Ta age 70
New Jersey¥.......... 8.C. e} . Appeinted by Governor with con- ¥ yra. with reappolintment
sent of Senate te age 70
New Merico.... ... .. S.C. 3 . Tustlce with shortest time toserve  Remainder of term am Justles
New York.,..... . CLA, E 4 .. Popular election 14 yrs.
North Carolina. . ... . s.C. -+ . Popular slection & yra.
Worth Dakota,...... s.C. -« . Selected by Supreme and dlstrict 5 yrs. or until expiration of
court judges meeting together term as Justice, whichever
occurs firat
Ohio...... . s8.C. + . Popular election & yrs,
Qklahoma. s.C. .. H{a) Chosen by Court 2 yra,
Oregon. ., . 5.C. - \ e Majority vote of members of 6 yra.
. Supreme Court .
Pennavivania. ... ... 5.C. +* . Seniority of service Remalnder of term as fustice
Rhode Island....... 5.C. *(:; .- Elected by Legislature ife
South Carclina. .. .. 5.C. Jeie .. Elected by Gensral Assermbiy 10 yrs,
South Dakota.. 5.C. .. * Appointed by Court 4 yra,
Tentiesses ., .. 8.C. +{f} e Appointed by Court Pleasure of Court
Texas, ., .. .- . s.C. * .. Popular election & yrs.
Utahk. .. ... 5.C. *{3) ‘e Justice with shortest time toserve Remainder of term aa Justice
Vermont, .. s.C. E g .. Appointed by Governor § yra.
Virgloda. ... . 5.C. *(e) .. Seniority of service Remainder of term s Justies
Washington. .. . s.C. * . Judge with shortest time o serve{g} 2 yrs.
West Virginia. . 5.C.A. X .. Selected by Court Pleasure of Court
Wiaconsin, ... - s.C. * . Seniority of service Remainder of term ax Justice
Wyaming........... s.C. % {h) . Selected by Court teasure of Court
Piat. of Columbisal.. C.AL i Designated by President of 4 yra.
the United States
Guam ., ..... 5., * .. Appointed by Governor 5 years
Puerto Rlco s.C *(c) - Appointed by Governor with con- To zge 70

sent of HSenate

*Explanation of svmbols: 8. €. - Supremne Courty . A, —
C. -« Supreme Judicial Jpurty 5.0 AL

Court of Appeals;
— Supreme Court of Apperals.

td) Rentucky adopted a new judicial articls at the November
1975 general sleciion, Implementing
Genera! Assembly for it considerntion. LThis table refiecta in-

legislation iz belore the

+Titte is Chief Justice, excepr Chief Judge in Marviand and formation prior to implementation of new judicial article.

Mew Yark: Preaident in West ¥Virginia; and Presiding Judge in

South Dakota.
{a)

atand

eral Assermnbly.

{c} Juaticoe are appoinied by Governor, with consent of Sen-
xte; in Maine, Massachusetts, New Hampakire with consent of

Council,

Source:
Counc

2
e

Book of the

g&sﬂces originally appointed by Gdvernor, sgbsequently
br ratention on their record, For details. see Table 5,
(h) Iustices are nominatad by Goverzor, sppeinted by Gen-

ief lustice.

mitt

{e} Tustices are siscied by Legislature.

Y Tusticea ase chosen at jaTge (=ach voter may vote for fve}
but not more than twe may reside in any one of the three
geographical regions of the State,

z’éLScnior iudge next up for election who baws not yet zerved
as Ch

{h} Juatices are appointed by Governor from a list of 3 sub-
by Nomipating Committee.
{1y Informmation redects 1974 survey. Later data not availabie.

s, 1878-77 {(Lexington, Ky.:
Governments, 1976}, p. 92.
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Alabhama, ciecen vany

Alaska. s iaaeranson

ArizOn8ssenssrrans

ATKANSAS v v v e enaw s

Californisi.eeresrs

Colorado. cveevenan

Connecticutesneess

Delaware.e vuosacss

Appendix E
FINAL SELECTION OF JUDGES

Appellate, circuir, district, and probate iudges elected
on partisan ballets. Judges of municipal courts are
appointad by the poverning body of the municipality as
of 1877,

Supreme Court Justices, superior, and district court
judges appointed by Governor from nominatioms by Judicial
Council. Approved or rejected at first general election
held more than 3 vears after appointment. Reconfirmed
every 1, &, and 4 years, respectively. HMagistrates
appointed by and serve at pleasure of the presiding
judges of each judicial districc.

Supreme Court Justices and court of appeals judges
appointed by Governor from s list of not less than 3
for each vacancy submitted by a 9-menber Commission on
Appellate Court Appointments, Maricopa and Pima County
guperior court judges appointed by Covernor from a list
of not less than 3 for each vacancy submitted by a 9-
member Commission on Trial Court Appointments for each
county. Supericr court judges of other 12 counties
elected on nenpartisan ballot (partisan primary); jus-
tices of the peace elected on partisan ballot; civy

and town magistrates selected as provided by charter

or ordinance, usually zppointed by mavor and council.

All elected on partisan ballot.

Supreme Court and courts of appeal judges appeinted by
Governor with approval of Commission on Judicial
Appeintments. Run for reelectlon on recoxd. All
judges elected on nonpartisan ballot,

Judges of 21l courts, except Denver Counlty and munici-
pal, appeinted inirially by CGovernor from lists sub—
mitted by noapartisan nominating commissions; run onx
record for retention. Munieipal judges appointed by
city councils or town boards. Denver County judges
appointed by mavor from list submitted by sominating
comnission: judges run on record for rerention.

A1l appeinted by Legislature from nominations subnig ted
by Governor, except that probate judges are elected on

partisan ballot.

All appointed by Governor with consent of Senate.

80



Flerida........... All elected opn nonpartisan hallot.

Georgia.....sv.... All elected on partisan ballot except that county and
some city court judges are appointed by the Governor
with consent of the Senate.

Hawaii....vseen... Supreme Court justices and circuit ceourt judges
appointed by the Governor with consent of the Senate.
District magistrates anpointed by Chief Justice of
the State.

Idaho.s.vveaeess.. Supreme Court and district court judges are elected
on nonpartisan ballot. Magistrates appointed by Dis-
trict Magistrate's Commission for initial Z-year term;
thereafter, run on record for retention for 4-year term
on nonpartisan ballot.

Illinois.......... All elected on partisan ballot and run on record for
retention. Associate judges are appointed by circuit
judges and serve 4-year terms.

Indiana....e.v.... Judges of appellate courts appointed by Governor from
a list of 3 for each vacancy submitted by a 7-member
Judicial Nomination Commission. Governor appoints
members of municipal courts and several counties have
judicial nominating commissions which submit a list of
nominees to the Governor for appointment. All other
judges are elected.

ToWwa..eesannss veo. Judges of Supreme and district courts appointed ini~
tially by Governor from lists submitted by nonpartisan
nominating commissions. Appointee serves initial l-year
term and then runs on record for retention. District
associate judges run on record for retention; if not
retained or office becomes vacant, replaced by a full~
rime judicial magistrate. TFull-time judilcial magis-
trates appointed by district judges in the judicial
election district from nominees submitted by county
judicial magistrate appointing commission. Part-time
judicial magistrates appolinted by county judicial
magistrate appointing commissions.

Kansas.....vsv.... Supreme Court Judges appointed by Governor from l1list
submitted by nominating commission. Run on record for
retention. Nonpartisan selection method adopted for
judges of courts of general jurisdiction in 23 of 28
districts.

Kentuckv.......... Judges of Court of Appeals and circuit court judges

elected on nonpartisan ballot. All others elected on
partisan ballot.
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SIADNE v e s es vea

t-*-l
o

ou

Maine.. v e inns

Marvland..........

Magsgachusetts.....

Michigan..eveou...

Minnesotd.ceavenans

Migsigsippi...onna.

Missouri..weeeanas

Montand.ssvsanenan

Nebraska..ovevaven

Nevada.werseenrres

All elected on open (bipartisan’ ballot.

All appeinted by Governor with consent pf Executive
Council except that probate judges are elected on
partisan ballot.

Judges of Court of Appeals, Court of Special Appeals.
Circuit Courts and Supreme Bench of Baltimore City
appointed by Governor, elected on nonpartisan balleot
after at least one vear's service. District court
judges appointed by Governor subject to confirmation
by Senate.

All appeointed by Governor with consent of Executive
Council. Judicial Nominating Commission, established
by executive order, advises Governor on gppointment
of judges.

All elected on nonpartisan ballot, except municipal
judges in accordance with local charters by local city
councils.

All elected on nonpartisan ballot. Vacancy filled by
gubernatorial appeintment.

411 elected on partisan ballot, except that city police
court justices are appointed by governing authority of
each municipality.

Judges of Supreme Court, Court of Appeals, circuit and
probate courts in St. Leuls City and County, Jackson
County, Platte County, Clay County and S$St. Louis Court
of Criminal Correction appointed initially by Goverrior
from nominations submitted by special commissions. Run
on record for reelection. All other judges elected on
partisan ballot,

All elected on nonpartisan ballet. Vacancies on
Supreme or distriet courts and Workmen's Compensaticon
Judge filled by Governor according to established
appointment procedure.

Judges of all courts appointed initially by Governor
from lists submitted by bipartisan nominating commis -
sions. Run on record for retention in office in
general election following initial term of 3 years;
subsequent terms are 6 years.

Merit Selection Plan (adopted by woters in November
1976 election}.
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New Hampshire.....

Hew Jersevy...ovvea.

New Mexico,..... .

Now YorK.eweonesnn

North Carolina....
North Dakeota......

015 K T

Oklahoma. .. ceneans

Oregofe e sesassaes

Penngylvania......

Rhode TIsland......

Ail appointed by Governor with confirmartion of
Ezxecutlve Council.

ALl appointed by Governor with consent of Senate except
that magistrates of municipal courts serving cone muni-
cipality only are appointed by governing bodies.

All elected on partisan ballot.

A11 elected on partisan bhallot except that Governor
appoints judges of court of claims and designates
members of appellate division of Supreme Court, and
Mayor of the City of New York appoints judges of the
criminal and family courts in the City of New Yark.

All elected on partisan ballot,
All elected on nonpartisan ballotr.

A1l elected on neonpartisan ballot except court of claims
judges who may bhe appointed by Chief Justice of Supreme
Court from ranks of Supreme Court, court of appeals,
court of common pleas, or retired judges.

Supreme Court Justices and Court of Criminal Appeals
Judges appointed by Governor from lists of three sub-
mitted by Judicial Nomirating Commission. If Governor
fails to make appointment within 60 days after occur-
rence of vacancy, appolntment is made by Chief Justice
from the same list. Run for election on their records
at first general election following completion of 12
months' service for unexpired term. Judges of Court of
Appeals, district and associate district judges elected
on nonpartisan ballot in adversary popular election.
Special district judges appointed by district judges.
Municipal judges appointed by governing body of muni-
cipality.

All elected on nonpartisan ballot for a 6-vear term,
except that most municipal judges are appointed by city
councils {elected in three cities).

All originally elected on partisan ballot; thereafter,
on nonpartisan retention ballot.

Supreme Court Justices elected by Legislature. Superior,
family and district court justices and justices of the
peace appointed by Governor, with consent of Senate
{except for justices of the peace); probate and muni-
cipal court judges appointed by city or town councils.
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South Carslina....

South Dakota......

T ENNeSSeR. s nnensnn

TeXa8S. . e vesssnnas
Utah.eeevennvsenas
Vermont e ves e vanens
Virginia..........

Supreme Court and circult court judges 2lscted by
Legislature. City judges, magistrates, and some county
judges and family court judges appointed by Governor--
the latter on recommendation of the legislative dele-
gation in the area served by the court. Probate judges
and some county judges elected on partisan ballot.

All elected on nonpartisan ballet, except magistrates
{law trained and others), who are appointed by the pre-
siding judge of the judicial circuit in which the county
is located.

Judges of intermediate appellate courts appointed dini-
rially by Governor from nominatrions submitted by special
commission. Run on record for reelection. The Supreme
Court judges and all other judges elected on partisan
ballot.

All elected on partisan ballot except municipal judges,
most of whom are appointed by municipal governing body.

Supreme and district court judges appointed by Governor
from lists of three nominees submitted by nominating
commissions. If Governcr fails to make appointment
within 30 days, the Chief Justice appoints. Judges run
for retention in office at next succeeding election;
they may be opposed by others on nonpartisan judicial
ballots. Juvenile court judges are initially appeointed
by the Governor from g list of not less than 2 nomi-
nated by the Juvenile Court Commission, and retained

in office by gubermatorial appointment. Town justices
of the peace are appeointed by town trustees. City
iudges and county justices of the peace are elected.

Supreme Court Justices, superior court judges (pre-
siding judges of county courts) and district court
judges appointed by Covernor with consent of Senate
from list of persons designated as qualified by the
Judicial Selection Board. Supreme, superior, and
district court judges retained in office by vote of
Legislature. Assistant judges of county courts and
probate judges elected on partisan ballet in the ter-—
ritorial area of their jurisdiction.

Supreme Court and all major trial court judges elected
by Legislature. All judges of General District Juvenile
and Domestic Relations Courts elected by Legislature .
Committee on District Courts, in the case of part-time
judges, certifies that a vacancy exists. Thereupon all
part-time iudges of General District Courts and General
District Juvenile and Domestic Relations Courts are
appointed by circuit judges.
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Washington........

West Virginia.....

Wisconsin....... .

Wyoming..ovaieacnas

Source: Book o

All elected on nenpartisan ballot except that municipal
judges in second, third and fourth class cities are
appointed by mavor.

Judges of all courts of record elected on partisan
ballet.

All elected on nonpartisan ballot.

Bupreme Court Justices and district court judges appointed
by Governor from a list of 3 submitted by nominating com-
mittee and stand for rvetention at next election after
l-year in office. Justices of the peace elected on non-
partisan balloet.

F the States, 1876~77 (Lexington, Ky.: Council
t

of State Governments, 1876), pp. 98~100,
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Appendix G

TERMS OF JUDGES
{In vears)

Appellate
couris Lourls of Hmited Jurisdiction
ettty - o .
Intiers M ajor irial courls Jusiice,
mediate A — THAFET.
Court appels Chane  Cire Diga Sus  Other  Pro. Mu-  Irate. or
Siate or of lagt  iate cary EUEH trigt  fevier sl bate  County nicipal  police Ciher
other jurisdiction resorf  couri  comrt court  court conri  comrfy  cowrf  courf  gourt cotry courts
Alabams.. ... .. & § & ... " ] s{a) (b} 2{a)
Adaska. ... ..., . M. [ RN (e} 4{d)
Arlzona......,.. [} 6 4 cee ey 4{e}
Arkansas, ... ... 8 ... [ Caa e ) 2 25
Caltfornia....... 12 12 ves vee [ cee s & 6
Colorado., ., .,.. 10 8 4 . S 4 (g} ain.l)
Connecticue. ., 3 ... 8 .- L S 404.0)
Detawara. ., ..., 13 ... 12 . 12 1 ]
Florida......... 6 6 -] 4
& & 4-~8 ‘s 4 L . 4 4453240k
12 - v 10 P . . s . e PN 4{d)
6 ... 4 . e ~4{1)
19 10 & 4fm) . .
10 i0 & . 4 44} 4 4{h7
8 ... 6B ... ... . - -
Kaosas, ....... . 8 {n) .. 4 Lo 4 2 en 4 2
Kenrucky(o). ... 8 .. 6 4 4
Louisiana, .. ... . 10 10 6 ] 4(h,p}
Maine. ..., ..., . 7 v 4 ... . F(d)
Maryfand, ..., 1% 15 ‘. 15 . .. gy 4 .. 100d) ... .
Masgachunetts, . Te To P .ea vee To . To . To . Ta
z2ge IO age 7O age 10 age 70 age 70 age 28{r}
Michigan....., . L] 6{s} ... 6(8) .., caa G{mt) 6 .., § 6{d.1.8)
Minnesota. ..., . 6 ... 6 6 5 & .
Misgissippi_, ..., g ... 4 .. + 4 + 4(p§
Missourd,...... . ¥ 12 [ 4 . -4 4 &y
Montana. . ..., 5 ... 3 .. 2 4 6(\';
Nebraska. . ...,, 5 ... .. 6 6{w} 3 .. 6k
Nevada_...,..... L 4 ${x} 2
New Hampahire, Te ... v . . Ta vaa To . Teo . To
age 70 age 70 age 70 age 7O age 70(d)
New Jersey_ ..., 7T with 7Twith ., .. T with 5y) .. ... e 3Ch.z)
reap. Teap- reap-
point- point- point-
ment ment ment
for ife for life forlife
New Mexico...,, 8 2 vee 4 2 ... 4 4 4{aa)
New York...... . 14{ab) S{ac) 14 10{ad) 10 fae)  4{af) xaﬁ;}(;a(;i):
A
North Carollne,. 8 3 8 .. 4{d)
North Dakota. .. 10 ... . .. . . 4 4 4
Ohla.,,...... 6 & . 6(fy ... 4 [ {ah)
Oxtaboma, . .,,. & [ 4(al) ... . RA1:3 B
Oregon. . ....... ] 6 .. .. . 3 (&) 6 &(d}
Pennsylvania, _, 18 10 e R - L. wdy ... ... 6(zj)  Gle) e
Rhbode Island. ,. Life ... .. it N e vee 1gh... e 2 {p):10{d)
South Carolina.. W0 ... & . cen 4 4 ) fak) [34-3)
South Dakots. .. 8 8 {e}
Tennesses ..., , 3 g 8 8 s .. F{am}. .. ) {an} . B{ao)
exas. . ......... $ § 4 i 4 4 (g} 4 4
Crah. . ......... 10 ... ] . P [3 4 Gih;
Yermont.,...... 6 ... P 6iap) ... 2 ... 2 6{d
Virginda_ ... .... 12 ... ‘e 3 N 6(aq}
Washington. ., [] 6 4 ‘.
Weat Virginia 12 . . -3 ea . N ‘e . &{ar) 8{ar) van
Wisconsin, . }1: B .. 6 c.. Slas) ... ... 2 iy
Wyoming....... 8 ... 5 ‘an} .4 £(as)
Dist, of Col.{al) . 15 .., e e s 15 ... ce e, o .
Guam, ... .. 5 . ‘. . 5 N .. .
Puerto Rics..,... Ta ... . 12 5 4 3(d}
age 70




TERMS OF JUDGES
(Footnotes)

{a)  Efinctive January 1977, the county court snd justios
sgirs witl 8= abalished and mplaced by 2 state trial court of
Hmited jurisdiction nafmad the dissrict court. Districl jadges
will garve rerms of § years. i

b} Efective December 1977, full-time municipal court
fud ges will werve terour 0F 4 years and part-time muoicipal judges
will werve tecms of 2 yeass, .

(e} Adsaka: magistraics st plesmoe of appointing sutberity.
Bouth Dakota: magistrates. Orggon: 8t pleasure of sppoiating
suthority, exgept when slecind for & term of 2 peacs.

éd} District courts.

&) Tusticea of the pesce. Azizons: term of gity of idwn

istrates provided by charcer or srdinanct.

) Courm of commor pisss. Arkansas: prosided over by
eounty judge. )

v “Dependent on municipal charters and ordivances
Coiorada: 7 veach in statutory cities snd towns. Oilaboma: usu-
alfy 7 years or 2t pleagurs of appointing suthoity.

i!:;) uvenile canrts.

gj) Crmingl courts .

%} Diercict associate judgpes acd fuil.time magistrates, £
yturs; pari-titne fhagistrates, 7 years.

(0 Appointsd foc 2-year term isitially; elected for d-year
term theraaiter. .

?!\} Asmocinte Judges of circgit wourt.

nl’  New gouft of appesis takys efiect January 1977, Court
YEAr3.

aperior court and Denver jovenile court,

of 2ppeals judges will serve teema of 4
o} footnote (d} on Tabie 1. .
P} Family courts. Rhode Islapd: during good behelor.
%} Bupreme bench of Balimore city. .
T Drntrict courts juvenile comrts, land and housitg coprta,
Probale conris. .
1Y) Terms {or new judgeships are for 16, 8, av 6 years;
eircied thereafrer Jor doyesr terma.
 Becorders court of Detroit
z;; S, Loyis court of criminal correctioas.
v, Worimen's compensation judge.

Source: Eook of the

&8

g} Eﬁmgiy;{!;guaw 1977,
w) Police iy - Termn of § year oubess o looger pesiod is
fixed by acts inocorporating such gities.

¥)  County gourts.

£1] Crunty disteict coarta.

?mz Smaatl alnima courts.

aby  To ege 70; judgrs may be certificated thereatier zs So-
preme Court jndges [iotermediate wpptilase tourt) for D-resr
terms up to pge 76 .

(ary  To uge 7O judgea o2y be eertificated thereafter for 2.
Ye=T LTS G 40 mgT T

nd} Suwrogate's court, In Mew York Tity, term ja 14 years,
st In New York City, 10; cutside Now York (lty, deter-
mined by each pity.
i) own angd village courts.
g1 Lourts of clajms.
sh) Court of claima. May be an incambent judge of the

Sypreme Court, court oF agpeals, court, of commosn pieas, O re-
tired judge, any of whors 31t by temporary sssignment of the
Chief Tastice of the Suoreme Doyt

(ai)~ Special districl judges serve At pleasure of distriet
Fudges bi; whom they are appointed.

{aji hiladeipnia municipal court.

ak} FTerms pot uniform; fxed by Generz! Assembly.

2;1} Infarination refiects 1974 wurvey. Later information
oot available,

(Rr) State district cogre,

an} Set by statute, which varies,

ach Courts of gepers! sesicas, domestic relations, and ju.
wenilt gogrts, L.

(ap!  Superics courta: § years for superior judges, 4 years for
asgintEnl &dl&!. N .

{and neral dlstrint court wnd genersl district juvenily snd
domestic ralations coutis.

(ar}  Municipat ang pollce courts veriabie. Term set At dis
exretion of Legisaturs.

(#8s) County courtk

States, 1976-~77 (Lexington, Ky.:
tate Governments, 1975}, pp. 94-25,
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RETIREMENT AND PENSION PROVISIONS FOR JUDGES O
STATE APPELLATE COURTS AND TRIAL JURT

Appendix 1

COURTS OF GENERAL

F
SDICTION®

UR

Amount of
Stote e other Minipusm  Minimum years’ Judge s
Jurisdiction ag¢ service Amount of annulty  contribution Judges 1o whom gpplicoble
Alsbarmaial Any agz 10{n) TE% 4 5% Supreme, appeais, sirceil
Afekala) 50 $in,0} % payld} THie) Suprame, supering
Arizana{al 85 12i%} LUp w 373 payifl 5.5% Supreme, appeals, superior
Arka, fa) 14! B
asesial ijm, age 20'5:’3 # pay {gh} 4% Supreme, circult, chaneomd
Catifornialz} 52 20} Hopay (3.n)
55 10 10 ligbgni‘i}{bé &3% pay (ghl 8% Suprems, 2ppezls, suptrior
LDver 70 Lt % opay (Eh)
toradala] 7 -30(] -$7.0004} 5
Gotoradala] g ig 8ti ig’ggg 4 ’396‘-5'_‘ nons Supreme
g;?:} :g i’g?ji’f?} 7% Suprame, appeals, district
&9 20 # pavim) % Supreme, appzags, sistrics
Connacticutia} 55{af} Mo minimum 43 pavin} LAY Supreme, superior
Delvemreip) Any age 24{a} 3% of highest salary fimes 3500 per vear Supreme, superior, chancery
ao. of years servedis)
Florida{a} 52 Biny 3 1/3% each year camp,
far each year serviceii} 8% Suprzme, apotals, sircuit
35 H4 s}
Gaargia €5 10 15% of salary 15% Supreme, appeais
45 20 Up 10 §12 604 nont Supreme
Any age 19(h) Up te $12.080 .
i) nslz;s Up ro $12,000 % Superior
Hawaii{a! b33 5 3WE of average fInad comp,
for each year serviceii] 5% Supreme, gireult
Any age 1845} Up o % payli}
tdaho(s} 65 kS t 4% of current i
Any age 29{&3)] i base saary Supreme, distriut
{Hinuis{a) &0 10{n} Up 1o 35% paylu} TH%R{v} Supreme, zppeflate, cirowit, asociaty
indigna{p} 65 h,w} ln to $10,000{wj 5%{x] Supreme; appeliate, sircuil, suptrior,
eriminal
N '
lawa(a} f\jny sge g?zé) Ugp to ¥ last satarv(g,y} 4% hasic salary{z}  Supreme, district
Kansasia) 62{ab} 10{} ’ 3 13% of pay for each 6% Supreme, district
year of service{i,aci
¥ K I
antucky (,5m} f\iy e g(i") g:g?w] 3% Supreme, circuit
Louisiana{a) 79 2{}%1}% fuit p&y;’gz #one Sugreme, appaals, district
85 23?:;, full payig nong Supreme, appeals.
gsny age %aggli] 2/3 payig) none Supreme, appeals, district
Loy ;
Mainais} ?ggg; ;2 ] % payihj none Suprems, superiar
Msrydand{a} £0{ b} Mg minimum Up to $13 800{ag) nane Appals, circuit, Baitimore City
5005,an} No minimum Up 1o 2/3 annyal salarylag) 6% Appenls, cirguit, Baltimore City
Massachusaria(z] ;2 :g i’;g:‘;(m] 5%1{ai) Supreme, appeals, superior
Michigan{a] 70(b} i3
ggs;% ;2 % pay{ak) 15% Supreme, appeals, circeit, recordery
Anyage(d) 25
Minpssatala) &5 No minimum{b} Up o 60% final payiai) 5.85% Supreme, district
Mississippi{p) &0 Ng minimumib’ O] A
Any age Mo minimom b; tam) 1.63% Supreme, chancery, Gircuit
Missouri{a) 5 12 50% of salary 5% of safary Supreme, appeals, clreuit
Maontanaia} &3 5{p} fam) 5% Supreeme, dhstrict
Nebraskala) §5{aa} 0{5) 34/3% ;{nyjfar each year 4-5%{ap)
servicaiac ”»
§5{20} No minimum 2.5% rotal salary sarned 6% Supreme, district
since start of contrib.lac)
Navads{p} &0 i) /3 base salary . i
ps 12 173 base sstarylaal none Suprems, district
Hew Hampahirs{a} 60 i} Up to ¥ payiar] wye)
5 Nébj Up w0 X cah}iri G-12%! ax} Supreme, superior
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State or other

Minirmum Minimum years”

Amount of
judge’s

Jurizdintion age sETVICE Aoyt of snnvity con il lion Judges tp whom agpiicable
Naw dorsylaj ke ikl
55 1519} i % pay sone Suprerne, supering
&0 7oibi 3
Nuw Maxicoia} A4 ki1 TE% satary of Tast year 0% Supremse, appeals, disirict
Mew York{z} Variesiat} Wariesih au} Varias{ar} Varies{av) Appeals, appellate, supreme
Nurth Carglina{al a¥{awi 5 4% of gzzy for zach year of £% Supreme, appeils
servicaig}
65 aw) 5 3.5% of pay for rach year 5% Superior
of serviceigh
North Dakota(z) é?f:ﬁ] 16 ax} % paylghfax} 5% Supreme, disirict
Ohiola) L34 3
33 25ty {ar) 8% Supreme, ippaais, commaon pieay
Any age 3z L1
Celahomal o} 70 8
85 14 Up 1o % payliag) 4% of 73% iatary  Supreme, appeals, district
[t 24
700 i) i 1 : N
orsent B T ssewon A Suprme peas, e
Pennsylvaniala} Any age 10 e - Supremne, wiperior, commonwealh,
0 Mo minimum Varies(i av) Wariesdavl common pleas
Rhode tlandlp) Z? ;gs:i Full pay{g} none Supreme, superiar
f\iy e ég ;; % pay nong Supreme, superior
South Caroling 2} 72 No minimum
gé} ;gg{; 243 pay(h} 49 Suprerae, cireuit
Any age 25(b,
South Dakotalp) isw - éémj % payli) 4% Suprerme, tirtuit
Tennesseais) (%) fess than 24{b) Supreme, appeals, cirguit, chancery
54 (b} ' ] Up ta % pay(h,bb) B% criminat, law equity ’
Texas{a} [+1 H e 3] % pay(i be) % Supreme, appeals, district
Utah{a) Zgég; ?0 ‘\i:i::}:?)} 2% 1w} Supreme, district
Varmont{a} 70{an) 12 440% final salaey{ibe) 5% Suprame, superiol
Virginiala} £5{n} b3 % payli St ha) Sapreme, circuit
£0(8) 25 % pay 5%(bg) Cireuit
Washington{a} 16 1 % pavibh )
Any age 18{b,bh % payibh 75% Supreme, appeals, superiof
Any 2ge 12{b o {bh b}
West Virginia{p) gg ;6(1:):} % pay 5% Supreme, circuit
Wiscoasin{a) $5{a0} No minimum {ar,am aaj {bj} Supreme, cireuit
Wyaming 5} s5{bk} 186 30% of sataryih} note Supieme, distries
Dist. of Col {22} 30 10 3.5% each vear of service 1.5% Appedls, superior
Guamip} Any age{b} lH] 35% of salary none SupitThE, supeTio!
Puarta Ricalz} &4 10{b.ap) ip to 75%{i,bb} :
Ady age 30{kap) 75%(7,bb} 15% Supreme, superiar

[Footnotes an next two pages.)
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Footnates

rement wvitem iv e same a3 fo pubiie empioyees
s Hrwan but with betigr bensfils for judgesh; Mitsissipp, New
Hampshire, Mew York, Ohin, Pennsyivania (Dut different penefing for
za6f Wisconsio {with hetier B it For budges than for mogt
orhe: amotoyeest. 115 2 saparaie system (n ail other Siates, excopl thal
in Wermest i s suppizmeatay 1o the slper employes retirament sysism,
and in Nevada most [rdges join the latter, o which they coantribute, for
Berter protection; in Connecticut, any mdee who had al feast 10 vears

of state servicr to hiz eredit for purposes of the state employees’ retiee-
Ment Jysiern may, within 5 years aflar appointment 25 3 iudge, 2fect 1o
remain or be rzinstated in the siale empigyees’ retirement system rather
than become of remain 3 member of the judges’ retiremant system, Hee
cause the Alabarma constituzion orohibits gayment of pensions, retived
Judgey serve as supsrnumerary rudges and are subed) to call o assit
iueges in their State,

{2} Fallure of fudges 1o retire g1 70 capeses them 1o 1o 3l pantion
penefits in Alabama, Arkansas, Minnssota, and Moantana {State’s contri
Bution]; 30% of hensfizs in Tennessen;udges 1ose all henzfits in Narth
Dakota by failure to ratire af 730 F reriring after age 78, judges' and wis
dows” benelits are reduced in Cabfornia. s Now Mexico, 3 judgs who
does not r8lne 31 age 78 forfeits widews benefits, In Maing, retiremant
must geoyur beforz the 7Yst birthday. |a Massachusetss, & judges som-
peliad to ratire upon ataineng age (0. In Obio, 3 judger may nol be 3o
pomtad or alsited o 4 t8rm beginning aTter his 7oth birthday. Rebres
ment i compulsary at age 70 in Alaska, Arizona {unfess slected prior
1o December 5, 1974, in which Zase the judge shall continue in office
far the tarm to which eieczed}, Connegtlizut, Florida {hut 2 judge may
complete :2rm if he has served at least hatf of it when reaching age 78,
Hawsii, idaho, Hiinois, Kansas, Loufsiara, Maryland, Michigan, Montana,
New Hampshice, New Jemey, New York, North Caroting {triaf court
judgesi, Peansylvania, trah {irial judges), Virginia (judges of courts of
resord}, Wisconsin and Puerto Rico, excep! that in tdaho, Kansas, Mi
gan, and MoAtan: 1 judge may camplels 3 lerm stasted before reaching
a2 70, and in Wisconsin may serve until fuiy 31 after reaching age 7O
Also, in New Yark retired judges may be certi
zive BoO&rd a5 active retired justices of the Supreme Court for thres suc-
sessive periads of 2 years, up 1o age 76, Retirernent i5 compulsary at
age 72 in Caolerade, lowa, Nebraska, North Caroling {apoetare judges}),
South Carolina and Utah {Supreme Court], and at age 75 in Oregon,
Texas, Yirginia {Supreme Court], and Washington, in Missouri, cetire-
ment is camapulsary at 70 for those fudges under the Missouri Nan-
partizan Court Plan. A jfudge with Iess than 12 yzars of experience {20
24 yzars in Tennesses! may relire 2t a raduced retiremant compansation
in the preportion that his peried of judicial service bears to 12 vears {20~
24 years in Tennesses); these raspective provisions do nol apply 2o judgss
serving hefore they becams sffective in Arkansas, Florida, HHinois, lowa,
Massachuselts, Pennsytvaniz, Tennessee, and Texas, Retirement is ap-
tiaraf 2t age 85 in Mabraska, 2t age A0 {with 15 years’ seevice) or af any
age involuntaridy with T2 yvears service in Washingtan, and at 55 in Wis-
LOTISH,

{b} Sisabled judges in these States may Fetire on pensions aL any age
if they have completed the following number of vears of service: Ala-
pama, Arizona {23 of salary after 10 years' servica; if Fewer years, pro-
partion that years of service bear 1o 10 times 273 of salarv}, Florids {ex-
cept e minimum i permanently and totaily disabled in line of duly},
and New Mexics, 5;lowa, Oregon, and Minnesota {district], §; South
Caroting, Texas and Virginia [when sertified by Supreme Court, 3t 2/3
pay}, 7;ldaho, 8; Hawaii, Hiinois, Michigan, New Hampshire, South Da-
kotz, Tennessee, Washington {32 % final average safary], and West Vir-
ginia, 105 Minnesota {Supreme} and Utah, 120 in Alaska, 2 years if
Farced to retire, 3 vears in case of votuntary retirement; in Georgia, dis-
adied superior court judges may retire 38 62 after 10 vears’ service; in
Lauisiana, a2 fulf pay after 20 years; if less, in proportion that vears of
seevice baae to 70, but 7{3 minimum, Retrament pension allowed re-
gardtess of length of service in Arkansas, California {at 55% of pav}, In-
diana, Kentcky, Maing {with full retiremant benefits], Maryiang {be-
tween luly 1, 1975, and Juiy 1, 1972 a2 173 safary ), Mebraska {2 173%
per vear of seevige}, Mew fersey (M payl. A permanently disabled iudge
in New Hampshire, regardiess of tength of service, i3 entitled 1o half of
hit annual satary up to age 78; i he has served 10 vears, he then s elf-
ible for pension, In Kansas, any judge found permanently disabled
may retire and receive fuil beasfits, In Montna, 2 permanently disabled
judge may retire, regardiess of years of service, and receive aretirement

siipwance cgicuiated R the sotusdisl edguive
Giai#’s anmuily dlanding 1o Bis oredit 3t the
ment, Hew York, in case of socidentyl disali
mance of ludicia dulizs: und ir

fim

state rofiremant 5¥s
average salary {average of 3 highest consecutive vears!
zained befors age 50; under Mew York Cify retirement system, 75% of
final S-ysar average; NO minimum servigs requirement undar sishear sys
term. in case of ordinary disability, 10-year mimumum service require.
mant undse bath sysizms) henefils datarmined scoording to gne of many
pians. in Guam, permanently disablad or for failure of retention, 4 jus-
tice or judgs 4 entitied Lo pansion 35 fpilows: 3 service 5 16 or mors
Bt less than I0, 83% of safary at time he relinguished the offige: if ser-
vice is less than 16 but more than 1, proportionately; if sarvics is fess
than 10 and remgval was upon (he ol ground of disability, 50% of i
ary. In Pusrto Rico, any judge found disabled may retive and reczive up
to 33% anauai splary.
<} Retirement pay does net begln unnil age 632, but an actvarial equiv-
aleet may commency 3t age 35 or after 29 years of servig
13} 5% of sajary reczived per y2ar of servics,

L

e} For judges appointed af1er lanuary 1, 1976, for those appoinied
earlier, none,

T Fwoenirds of salary afrer 20 years sarvice; if fewar years, propor-
i thatl years of service bhear o 28,

{g} Rarired judges, with heir cansent, may be assigned 10 any Zourt
in Arkansas, Californis, and Louisianar 0 gsy other than the Suprems
Lourt Rhode Hsland; 10 the court from which they retired in Nortt
Dakaota; ro the District Court in lowa; they may be called a5 cmergensy
judges in Morth Carofing appellate and superior sourts, and only if undar
mandatory retirement age. In North Dakola, they alse are eligible 10
serve 25 referses in civil cases or fudicial procesdings: if raguested, they
may serve as fegal gounsel in the offize of the Atterney Generad, inany
executive department, commission or bureau af the State, or for any
committee of the Legistative Assesnbly. A retired judge in Idaha may be
requested 1o serye 25 3 district judge or on the Supreme Court in Rhods
Isfand, retirement af full pay obligates judge o recall for part-tims duty,

(hi Pension is listed portion of sajary being paid o sitting lustices.
Amount of pension changes with changes in salary.

{1} Optinas available for ceduced avnuitiss, with continying of is-
creased annuities for surviving spowse and benefits 1o ather named bene.
ficiaries. Alsa, in Hawail, annuity purchasable by accumulated contribys
tons, up to T5% of finat compensation,

{3t For minimum years service of 19, 20, or 30 years, amoun? of an-
nuity f5 $5 000, $6.000, and $7 200 respactivalby,

{%} Under public enployess’ retirement system,

{i} in Colpraga, Dased on average salary during last 5 years of service;
in Oregon, during 5 highest paid out of {ast 10 years of service,

{m) Judges raceive 19 per year for aif years over 20 they serve on
bench; therefork, given figure couid exceed SU%.

{#} in case of rotirement, other than for disability, aftar legs than 19
years” service, between ages 53 and 73, peasion is doHar amount of full
pension multiplied by the number of years of actual secvice over the num-
er 10 o the number of years of servige which would have been come
pleted had the judgs served until age 78, whichever number is fexs, Al
athar pensions, including those for dis v, are full pensions,

{0} For judges first appointed after May 20, 1947; for thase appainted
eartier, none.

'{D} No compuisory retirement age.

{q} 1f not reappoinied at #nd of T2year term, eligible for pension
upen reaching age 55,

{r} With cereain maximum and minimum provisions.

{8} fudges between ages 35 and 50 with minimam of 10 years™ service
ey retire and receive reduged hepefits—the aotuarial equivalant of ra-
turement af 50 with 10 years’ service.

{t} A% of current annual compensation of office from which judge
tezived muttipiied by number of vears of service as district and/or Su-
greme Court judgs, nof 10 axceed 25 years of service,

{u) Seven-twentieths after 10 years and 5% per vear thereafier with 2
maximum of 85% based an salary on jzst day o office; however, the an-
nuily to 1 participant whose retirement occurs prior 1o age 80 {excep
for disabiiity} is reduced ¥ of 1% for zach manih his age 15 unger 83
years. The znnuity is ingrezsed by 2% per vear H aanuitant elects cost-
afliving supplement,




Footneies

fvf Prus 2% if married, unless judge sdaris against coverage for wie
dow's penson within 3 days of Dedoming 4 budge of of geiting married;
#us 1% i g2 pieaty 1o par 1% in sosi-of-Divng Nore s in penuon.

L} #f judge rotires afier servige of 8§ years g0 mook byl befork he has
served 17 years, reticement benafiz i 273 of sum he wauld have rocsived
after 12 vears' service,

{x] 5% of salary paxd by State but not 1o exceed 3350 annually nor
payahiz for morg than 16 years,

{y] 3% of average Dasic salary Yor fast 2 years multiplied by years of
service in ang or mere of the courts covered,

{z} A judge removed for cayse, plher then permaneni disability, for-
feizs rezirement rights but receives return of his contribution,

faa} Reflects 1974 survey, Later information not svaidabie,

fab) Mormal retirement age is B3| early retirgrnent at age 82 optional,
with reduced benefits,

lac} g 10 85T salary {inctuding Social Security benefits in Nebraskaj.
in Kansas, saiary being drawn &t date of cetirement, In Nebraska, average
safary of tadt 4 years on bench,

{agt} 3% of average Compentation Juring last T yeoars of service multi-
atied by number of years of service, not 1o sxceed 100% of Gaal compan-
safion,

{ae} Zgual 10 annuity upon retirement 31 age 535 i judge elects 10 have
payments commence a1 age 65 earliar, reduced actuariably.

{af} Judge may retice 2l any age if he has completed 25 years of sere
vige or i he becomes disabled,

fagl Under noncontribulory plan, afier 18 yvears af service, $13,650
for judges of court of appeals; $17 8300 for fudges of court of special ap-
peais, 312,000 for all other indges, Varying suppiementzl payments pro-
vided by some tounties. Racent legisiation has placed restrictions on fu-
twre syppiementations and a Lelling an current supplementations; State
pension and any local supplemeniation may not excend $20,0000 Al
sctive judges now belong 1o the contributory plan and the abhove applies
1o retired judges and spouses anly, 1f the judge retizes befors acquiring
16 years of service, then the retiremnent is pro rated, calevizted on 2{3
of present salary tmes years of service that has been divided by 160

{ah] Judges sppointed after fuiy 1, 1969, required 1o participare in
this contributory plaa.

{at} Those who retics 2t age 70 with 55 than 10 years” service will rav
CRIVE Droe r3fa pEnsions.

{ai} judpes fire appointed after Jamuary 1, 1975, must contribute o
e pension system; thase apocinied before that dzte nead not.

{ak} An additiomat 2.5% annual salary is pasd for 2ach year of service
hevond the first 22 years, up 10 2 maximum of 16 years {50% of stare
salaryl,

{al} 2.5% per vear of service, average of high § years, up 10 maximum
of 60% final pay,

{am} Based om average salary for the highest 5 years preceding retire-
meni; 3 years for Wisconsin,

fan} 3 1/3% of salary up 10 15 years of service, ptus 1% of salary for
each additional year of service.

{20} Akso under Social Security.

{3p} 6% for judges becaming members of system zfter December 25,
1268, and original members whao elecied to parlicipate in now pregram,
4% Tor original members.

{zg} Plus 4.186% per year beyond 12,

{ar] New Hampshire, New York, Chio and Wisconsin—based on
jength of service. In New York, judges in state retirement system hefore
fuly 1, 1973, receive 160 of final averzge salary {average of 3 highest
consecutive years) for cach year of seevice if tess than 20 years and 1/50
of final average salary for gach vear of service if 20 of more years with

Source:
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Governments, oLal
576 {Lexington, Ky.:

maximum of 75% of Tinsd average salary. Judges in staze retiremant syw
tesm sfter fudy 1, 197 3receive darme DenaTii grosraily, Byt madimum
gempunt pavabie is 0% of frs $12,000 af fined sverage satary and S0%
of 3ny fing average safary over $10,000, Judgesis New York ity O
reer Prosion Plan seceive $3% of finat year's salary afrer 25 years of sere
vice or 1.2% for tyery year of servics | plus annuity, Tor ess than 25
years of servige; there it no maximum limit of beaefits. in Ohio, 2% of
final average salary [Righest 3 vears) enuitiplied by number of years of
servics,

Las! Based on age when conlribations began,

{ar} Judges in slate retirement sysiem before fuly 1, 1971 0r in New
York City Career Penugn Plan, 55 judges in state retirement system afs
ter fuly 1, 1973, §2 {ratirement possibie with redured honefin, 55.62),

{au) judpes in state retirement sysiemn before fuly 1, 1873 0r in Now
Yark City Carenr Pension Plan, no minimumy; judgss In stale celirement
system afier Judy 1, 1972, 3 years.

{av] In New Yark, na contribution to state retirement system; son-
trimustion to Mew York City retirement sysfom based on age, In Pennsyis
vanda, depending on age and other factars including length of servige as
iudge, previous nonjudicial state employmeni, average of salary of besg
% years, znd retiremant plan selected.

{aw} Earlier resirement optionad a2 reduced benefits,

{ax} For each year belween 85 and 70, required years of service re-
duced by 2, i1f upon retirement required minimum years net sempleted,
annyity redused in proportion that vears of servize bear 1o reguired
years of sarvice,

{ay} On a computed basis,

{ur} 4¥1% of salary at time of retirement multiplied by numbser of
yesrs of service, up 1o 75% of salary af time of retirement. This rate wilt
be based on statutory salary rate of the positien as authorized for the
month of lune, 1577,

[ba) Judges who caase 10 hoid office Before attaining age 65 and who
have served for an aggregate of from 12 10 16 yoars and contribuled to
the judges’ retirament fund for 16 years may recebve pension atl 65,

{bh} 3.73% of salary for sach vear of service, up 1o 75% of salary, af-
1er 20 years of service anly for those who joinsd system prior 1o Sep-
rember 1, 1974

he) 1n addition to Soziaf Security. Plus 3% of salazy for sarh year
of service above 12, up 1a full pay after 30 or more years of service,

{bd} 3% of fiagl aversge monthly salaey For firse 10 vears, 2% for
next 10 years, and 1% far alf over 30 years,

{he} in addition, State pays 6% on behaif of judge.

{bf} 2.5% of Tinal average monthly salary for first 10 years, 2% for
next 10 yvears, and 1% for all over 20 years.

{bgl For judges appainted priar to 1970, depending or age upon 13k-
ing office: under 40, 2%; 1o 55, 214%; aver 55, 3%,

{bh} For agditional years of service, 1118 of full salary allowsd per
year, up 10 75% of salary at time of retirement.

ibi} Proportion of haif pay thal years of service bear 1o 1§, beginning
18 years after induction date or upen reaching 74,

ibi} 3% of earnings subject to Social Security base and 7% of rarn-
ings in excess of this base.

{bkj Gffice of each jusiice and judge becomes vacant when the in-
cumbent reaches the age of 70,

{61} One of 4 standards must be met for judge to be eligible for re-
urement: 1) minimom of 18 years as judge, or 2] a total not less than
15 years «f juddge is 85 or more, 6r 3} 3 totai not fass than 12 yearsif
judge has reached age 70 or more, or 4] not fess than § years and 2t
tzined age 65, the taty) number years service Deing consecutive or other-
wise as 3 judpe of either or both Supreme or dislrict court,

{bm] See footnote {4} on Table 10.
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Appendix |

DIRECT RETIREMENT BENEFITS FOR WIDOWS AND OTHER

DEPENDENTS OF JUDGES*

Stgte or other
Jurisdiction

Berefits

Applicable to
Judges of {1

Alabama

Alagks

Arizona

Arkpnsas

Califorma

Colarade

Connacticut

Dubawisre

Florida

Georgin

Hawaii

1F judge dies prier 1o ratirement, but after minimum of 3 years wervice, spouse racaivas aarmual
benefity poual o 3% of his annual salary for sach yaar of servics, 402 10 sxcred 30% of such sab
ary; widow of district fudge will recsive annual benafits under same terms byt not excesding
§5,500 per year.

Widow receives % judge™s monthiy retiremens pay For 1ifa oy unti! she remarriss, provided she
wis martied 10 the judge for ab least 2 y2ars immediately preceding pis death ang he had served
atieast 7 yoars. I, at death, the judge Bad 1635 than the required years of servigs | or would have
pesan entitiad to {ass than SC% of the monthly salary authorized fur A offics, widow 5 entitted
10 manthiy compensation squal 10 3% of salary for fudge af the Uime 2ach payment is made,

Surviving dependant child{ren} are entitied 1o reseive, in egual shares, 50% of the amount of
the survivors benefits where thare is no surviving or guaiified spouse.

If there are both afigible surviving chifdf{ren) and spouse who reside in separzie households,
they share equally in the autherized b}n:ﬁts__._

If judge dies after having served 12 or more years or after he has retired, his widow —if she
had heen marrisd 10 him for at least 10 years or is a1 jeast 87 years old —recsives for life ar untid
remarriage, 1/3 of the benefits paid to wich judie or to which he would have been entitiad had
he retired at or reached age 65.

Widow receives ¥: of judge's annuity for iifz or until she remarries, provided she has been
marrisd (o deceased judge for not less than 3 years and s fiving with him at the time of his
death. If judge is survived by widow and minor childrza, 1/4 of benefits paid to her and 1/4 to
the chiidren’s guardian during their minorily, When thay cease to be minars, fulf beneflts are
paid to the widow, |f no widow survives, 1otal henefits ase paid 10 guardian of minor depen-
dents until they g=ase to be minors,

If judge who raticed at or befare age 70 dies during retirement, widow receives 1 of retire-
ment alowance untif her death or remarriage. If, however, hzdge retived after age 70, widow re-
ceives an annuity only if judge elected to receive z reduced pension.

if judge dies bafore retirement bur zfier becoming «fig:ible for ratirement, widow receives an
allowance equal to % of unmedified retirement ailowance that would be payable to the judge
were he fiving and retired, until her death or remarriage.

if judge dies prior to retirement after more than 10 but less than 20 yeary’ service, widow re-
ceives 1.625% of monthiy salary paid to ludge holding the office to which deceased judge was
tasz etected, multipliad by number of years of service of deceased judge. If judge diss prior to
retivernent after 20 or more years of service and before he is etigibie to retire, widow reteives
37.5% of monthiy salary paid to judge hoiding the office to which deccased judge was last
elected. These benefits apply if 2 judge 5o elects and pays $7 extra per month,

f a judge dies in office after fanuary 1, 1364, widow receives 25% of monthiy salary paid fo
judge hotding the office to which daceased iudge was last eiected, until her Jeath,

if judyge has completed a2 isast 5 y2ars service and dies prios 1o eligibiity for retirement, the
widow or dependent widower receives until death or rernarriage 25% per month of average
menthiy salary Tor the § years immediately precading death. if aggregale payments received are
less than accumuiated deductions credited to the judge’s account at time of death, remainder
go=s o designated beneficiary or the legal representatives of the judge, On death of Supreme
Court justice who has served at least 10 yvears, if widow is 65 and was married 1o deceased jus-
tice for 20 years, she receives a $5,000 pension for iife or until remarriage.

If a judge dies before or after retivement, the surviving spouse of the judge receives 31% of
the salary currently fixed for the judicial office heid by the deceased judge at the time of retire-
ment of death. In the event thers i3 1o surviving spouse, this amount is paid to guardian of
youngest child under 18 years of age for support of such child and other children under 18 until
they reach the age of 18, If susviving spouse recziving above amount dies, youngsst chuld is en-
itied as above,

Widow of judge on a pension or who dies aftar 12 years in office receives 2/3 of his pension
for Hife or until she remarries.

judge miy clect 2a reccive 4 reduced peasion and provide that the same redizced pension be
paid to the surviving widow or beoeflciary for life,

Widows of Supreme Court justices and Court of Appeals judges retiring at ¥ pay receive 5 of
such amount.

Under 2 of § options available 10 3 judge upon retirement, he may elect 1o retire on a re-
guced pension which upon his death will continue o be paid to hiz widow ar other bensficiary
for jife.
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State or other
Jurisdiction

Benefits

Applicaiie to
Judges of 13)

tiabg

Heinois

indians

lowa

Kansas

Kentucky(s)

Louisiana

Maryland

i 3 judge dies during retirement, widow recsives 30% of the judge's retirement pay. If judge
a1 time of death Is under age 65 and not receiving retirement compensation, widow receives 30%
of retiremeant cempensfﬁur} the indge wouid have been entitled o at age 53, 1F judge at time of
death is 21 feast 83 yzars old and pol recaiving retirement compensation, widow receives 30% af
ettiremnent compensation the judge would have beens entitled 1o a7 lime of death, Surviving
spause is entitied 1o these aillowandas 35 long 43 she does nof ramarry. Allowance is hased on
current annual compensation of office held by deceased judge.

A marsied judge sulomarically participazes in the widows’ annuities plan uniess he eleoiy
against i1 within 38 days afier becoming 4 judge or gelting marticd. He contribuies 2.5% of
compensation in addition o contributions 16 regular retizement plan,

If fudge disg after 10 years’ service and bafore retirement, widow 5 entitied 10 benefitg if:
{a} she was married to judge for ar least T year immediately preceding his death; i) she was
stifl married 10 judge on date of death and af feast 52 vears of sge. 1T younger,
she rectives pension upon reaching 32,

if deceased judge was retired and receiving henefits, his widow recaives 2/2 of pension the
judge was receiving, If fudge was not rezired, widow receives 213 of pension judge would have
been entitled 10 on date of his death, I judge’s service was 100 short to qualify for pension,
widaw recaives 77%% of his last salary.

Tie widow of 3 judge who at the ime of death was gualified 1o recsive benefits s entitied 10
50% of the amount the deceased judge was drawing or would have been entitled to draw.

The surviver of 2 ludge who wat qualified for retirement compensation under the sysiem at
the time of his death, is entitied 10 receive an annuity of 1 the amount of the annuity the judee
was receiving of would have been entitied to receive a1 the time of his death, or if the Jjudge died
befoce age 65, then 4 of the amount he would have been entitled 16 recaive at age 65 based on
his years of servica. Such 2anuity shall begin on the judge’s death, or oo the date the ludge
would have been 65 if he died carlfer than age 65, or upon the survivor reaching age 60, which-
£ver ig tater,

“Gurvivor means the susviving spouse of 3 person who was a judge, if married to the judge
for #f least 5 years immediatoly precediag his death, but dogs not inciude 1 surviviag
spouie whe remarries,

tn the event the judge dizs leaving 2 surviver bur without receiving in annuities zn amount
agual 19 his cradit, the balancs shall be credited to the scoount of his surivar, and i the survi-
var dits withoul remarrying and without receiving in annuities an amount £quai to said balance,
the amount then remaining shail be paid 1o the survivor’s legal represeniative.

Judge may sxercise aption to receive raduced retiement peasion and have join! annuitant ro-
ceive up to 50% of amount he otherwise would receive. Joint annuitant is entitted to her share
beyond judge's death. Benefits are alse available to surviving spouse of judge dylag in offics who'
was efigible for retiremant,

The widow af 5 judge who at death was receiving 2 pension, or of a judge regeiving a disabii-
ity retirement aflowance, is entitled 10 % of his pension, provided she was marrisd to him st ra-
tirgment,

H 2 judge dies in office before strmal relirement age [65), the widow receives ¥ of the pen-
sion he would have received at 65, computrd on the basis of his final compensation at death. it
Judge dies in office aftor age £5, the widow recsives 14 of the pension B would have boen enti-
Hed 1o on the basis of years of service at time of death.

if judge dies while receiving actuarially reduced pension or if he would have bezn sntitied 10
pension at 65, widow roceives ¥ of pension the judge would have received when reaching 65, if
there is no widow, surviving children under 18 share same benefity as widow untif age 18,

Upon the dzath of any judge of 2 court of record or any retired judge of @ court of record,
surviving widow receives for fife 1/3 of salary or 15 of retirement pay any such fudge received
prior 1o death or retirement, whichever is greatey, if {a) she cemains anmarrisd, and (b} she was
married 1o the hudge at the date of =is death.

Whether justice dies in office or after retirement, widow is entitled to 3/8 of currently effec-
tive salary of a justice for as fong ag she remains unmarrisd, 1f there is no widow, child o7 chil-
4ren up to age 18 entitled to same benefit—in case of several children, divided among them.

Hf Judpe dias in sclive stpvice, widow roceives Tor fife or untif remarriage ¥ pension judge
would have bess siigible for on date of his death such pensfon 1o be computed on basis of ser-
wice withtut Tegard 1o 2 reguirernents. 3 fudge dies afier retining, widow reteives foriife ¥
pension judge was roceiving under same conditions as above,

.00 0.0
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Stuta or sl

Appiicabte e
Gedges of (o}

Jurfadic o Heneditn
Matiachasans A judge with 10 yoart” tontinugus servive s e udiclary, 2t aptairmhend of age 70 155 with A% siu1s txgept Bosion
15 yeary sorvivel, may chOsE o BRORATNG Polminm 41 & [Owar annoal case, WALy combaied,  Muoudog Court
d ik qasd T3 ihetsdl witl go to iy widdw for T8 O death of we eligiie fudae, ar befoet
TO, of 3 udgn 35 or over, witls 1 years continasut senicd, bis widow teosives 3 peasisn com.
puted orothe Fdenadive Dasis bul with 2 reduction of the 75 base by 1% far 2azh year ar port
therdnd decadent was ander 0 an 45 in the case of & desadens with 15 yeart” servins aed aver 55,
Fosdges camipalied 1o TP Rt age P with fass than 140 yean’ sivice rogive 3 penreies squal
1% of ol hissalary 24 tre of seliveeent T svkre yaus of §
Wickigge i judge ding in servive oo gfier ceticermant and bas hag f or mare yean of sandee, spouse re- SO0 A GT
srivas far e 4 oF pension arovided for she Judge. Prigy 1o ratkamant ludge miay sefees antignat
borm ol payments fa) hutige Bl be paid cedugad wansion for TiTE with provisien that upon
death Fugd mguied peasion shadl bt paig ta woeuse, or Th} fudps that b paid redused peosion
Tor 1 with pravision that upoe dearh & eaduced peasion Wil be 42id 1o tpeuse.
Minnssonx The widaw of 5 judge wha had been maciad o m 3 yeary priny o bis death or yrticemens, 300000000 p00
Whi has attyintd wpe 48 30d has hal remarred, seotives 1 of the gension whitk the judge 47 ae iR
diag ine affice—wosld ave been sligibie for 3t Hoe of death [regardlon of tengin of servivel, af
was regeielag ot deatn W oeatired, 1 ludgy retired widaw rrorives pension andy i iniat as-
iy seircoed ot time of retirement,
Mlissiesipgt fudges may glect {0 receive raduced pandions 1o aniurt cantinued Senafit zayments, after RO URCL O ety
death, oy their wigows. Fl Cay O
Wit The sucvieing spovie of the devensed fudga receivel $0% af the cncathly retivtment indome SLLEALL P
the iudge was deawing o7 was entiiéed o draw 21 the time of death, Benefits aee payabds 3o lapg  Magorrare Court; CCP
2% ghe spouse cemains asenteoied. The sureileg spise must Have Boes marrivd 4 the Judge Tor Si Lowls Toues of Crimn
¥ feast 2 Yoz immediataly greceding bis death and 203G o0 e day of the fat cerminacion of mat Correchons
s snploymant as @ jutige, 1 fiace b ng yarviving sooust eligibis fo crcalve Ure baneilis, 2av
snemancipated wicer ChiE of the deoesend ludgy shiatf shace in the Smnefis aguaihe with a4
Gther untarancipazed meicer childien of the deceased judzs,
Moivzina Divect rotiromant Sanaflts for widows snd other dependdnty, EE s X8
Mukrsicy {udges oray aleet to provide snacities for spoyses, XA ¢ R A S
$.C0
Mavarda Da drath of judge enlifled 1o reciogmant, the swvdving tpovs receives 140G 2 mamh Tor tife. 3.0, 0B <
sraviding surviving spouse has strained agw of 43 yean.
Naw rampehive A judge wind 23518 10 be & merber oF the state refirechent syitam and whi sustaing sceigen-  50.8r L.
zal death ol caused by wilful seghigence shail rodsive 3 stade anmoity whichs, cogather with any
sarviver pisuranca henefin, shad! not be fass Sae 50% af his fnal aversgs compemiation, payabis
@, Ris widdarw, IF sty ptherwise ta iy degendeat chilgren dadet 15 years of age, iF sy, oherdise
W dtytadene Fatbey o mather kar heir lifa.
Mow Jursay ¥ hedye dies in 3ffice surviving spouss receiers % nay doring widawhood, pivs fump sum gay-  SEIAD. W 3005000
man oF 15 final sadary. o Jeaih atours afer retireman, widow recaiees & of judye’s zonual s~ oL,
ary tac e provided macriagy of 4 yoass duraton priot 1o fudge’s deathr, gnfass death was aboi-
dantalin whish gase $-90ar Jequitement wabmd,
R Meiies IF judige dins duning redipporens, 835 widgw reoeives 753 of his rotimeent allowincs pad aer 30040 DT
geath gr remarrizge, peovided the fugge relivgs on or befora his 700 birdhsay, or within § year
fter nacouniag eiigidle far redirement, I fe remaing in office past hiy 7810 boihday, he forfoits
the widove's henefiis.
Ny Yok 3 cant of sacidenial S2ath sustaindd ja performance of judichal dusies and oot fovved by Wil Al Bate dourts
Tl reghigencn, % judge™s fing sverage compenrazion {in staze cegirament sysseon, highest of 3
tonsecutive years: in Mew York City spstem, avarage of 11 § years) gars ta the widow until she
dies of vermarrias, 1o children uadec 18 vears o 35 (2 abseaca of swoviving widow of afters her
deayt ot remnartiage, or 10 Jependent preeal for it if thees s no widow ac childien ynder 18,
Children receive such amayss pati the age of 13 voars. Ordingey grath benefin e paid, as
Lerging to any ot of many Yo%, afzr T vedc of senvics it stade rrtitemtent iy siees (8 months
of servict in Mew Yok Olry systemi,
Narrh Carolice Dre badl of the amount Wy which the iudgs was aatitisg, FOAALDL, S
Rorth: Dalate Jidge may siect 5o raseines (3} % of redrement saary, wit % of it gavabis o hs widaw;or 20500

1ot 3 of retirvment 35iAsy, with (ke amaunt pavable 10 nis widgow; o [t} 71 8F meDrament 4af
ary, with ke armoutt pevabde to hin wife whea she aitains sge A7 Fo &) inslsdey e Soreiving

spouse i eligible fof penefits woon reackiog sge 42 and wmd she rewgeries. IF judge who s

O
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State or oiber Applicoble to

Jurisdiction Benefits Judges of {z}
North Dakots sligible for retirement pay dies withoul having chosen any of the sbove siternatives, his widow is
{Ceontinyed) eligibie for aption {a},

ludges appointed or efected for first time after July 1, 1273, are subiect to Public Employees
Retiyement Sysiem.

Ohio Widows of judges who choose 10 join the Public Employees Retirement Sysiem {valuntary SCLAC;CLP ML,
for stecred officials) would have certain benefits, with the amount of income depending oo CoC,
iwngth of service and intome of the deczased ludge, in sddition 10 5 Seath benefly,

Cklzhorms The surviving spouse of a Judge with 31 least 10 years of service, if married to the desedent Al state courts
when his judizial emaploymant terminated and If married 19 him a7 least ane yeat immediazely
bafore his death, may atl age 60 teuzive S0% of the Secedent’s retirament benafits or 40% of The
retiremeant henefits to which the decedent would have been entitled on the date of his death,
Remarriage urndder age 50 disqualifies the surviving spouss from these benefits,

Cregon Surviving spouse of any judge or Tormar judge who at time of his death was conuributing 1o SLCLCA;CC; D,
Judges’ retirement fund or was 2ligible 10 teceive retiremeant pay from the fund and who has
served for pot less than § consecutive years or | full 6-year term, shall receive Tor so fong as said
spadse lives and remains unmarried, 3 pension based on 2 percentage of 2 basic amoans fixed hy
statute {22.5% of judge’s final average pay), ranging fram 100% o 20% depending upoa the
number of years sarved. A sufviving spause not entitied to 2 pension receives amount squal 1o
sgpregate deductions from salary of judge, without interest. Pansion rights do not survive death
aof surviving spouse,

H the judge and his spouse have been married 1255 than 10 consecutive years and the surviving
spouse js more than 3 years younger than deceased judge, the pension shai be automatizally ad-
justed to z pension acivarially equivaient 1o the unadiusted pension payabis 1o surviving shouse
Aot more than 3 years vounger than decessed judae, I the judge and his spouse have bean mar-
ried for more than 10 consecutive years, ne adjustmant shall be made.

Judge may slect to receive reduced retirement benefits and proportionately increase pension
of surviving spouse.

Fenrsylvania Under State Employees’ Retirement System, 2 judge may eitct one of the following optioral Al staie courts
plans: {a} full rezirement-maximum ameunt cach month foe life; on death, beneficiaries receive
haiance of judge's contributions, if any; [B) percentage of maximum amount menthiy for iife,
with present vilye pfaced ap anhuity; on death, beneficiaries receive ynused balznce of present
value; {¢) percantage of maximum amount based o age of judee and of beneficisries; pa death,
beneficiary receives same monthly payment for life) {d) same as (], excent greater peccentags
duting judge’s life, but on death, beneficiary receives 4 of monthly payment; (e} permits sefec-
zion of some other plan,

Rhode Island Upon death of judge after retirement or during active service while eligible for setirement, SCL8C, 00, FC,
widow receives for 118 or uptil she remarries 173 judge’s reiirement pay of saiary at time of
death. Widow of judge who was not sligible for retirement but had served at least 10 years re-
ceives % of his salary at time of death for fife or until she remarries. Within 2 years after retire-
ment, judge may elect to recaive 3 of his reticement pay so that widow seceives ¥ of his retiren
ment pay af1er his death for jife or uniil she remarries,

South Carplina I judge dies while In active service or after retirement, widow receives for 1ife and as long as SELCL
she remains unmarried, 173 of the prasion which the judge would Save received.

Sauth Dakots A judge who has served at 18351 10 years may efect 1o assign 1/3 of his retirement pay te his X ol ot o)
wife wha, upon the judge’s retirement or death in office, witl receive the 113 during her lifztime
at until remarriage.

Tennessen Widow receives 1% of deceased judge’s retirement benefit for {ife or until rernarriage for those 5.8 AC ChC; TG
in system prior to September 1, 1574, Cr.C.; law-egquity
Toxas Upon retiremens, a judge may accept a reduced annuity and provide for benefits for his wi- SCLAC;DC

daw or othet dependent oo an actuarial basis,

Utah The widow of a judge, upon his death, receives 1 of his persian il she is of the same age o SCLDCHIl ML
oider than the judge: if she is one of more years younger, her pension is reduced actuariaily.
Vermont Upon retirement 2 Judge may 2ceept 3 reduced anayvity and provide for benefits for his wi- 5.C..5r.C,
dow ar other dependent on zn actuarial hasis.
Virginia A judge who retires on aceount of zge or disability may ehect, in liey of retirement salary, te $.C;C.C
receive 3 last-survivor annuity—an anmuity during his lifetime, and after his death an annuity of
equal or fesser armoun? to his widow during her tiferime. Value of such anpuity is compuisd an
the basis of the ages of the retiving judge and his wife on actual daze of his retirement, and on
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Stote or other

Applicable to

jurisdiction Benefits judges of {3}
Virginia the retirement salary computed 3¢ actual eetirement age. Widow of judge whao diss in office af-
{Continusd} inr atieasl 10 years' service recaives ¥ of pension the fudge was ¢ligible for at time of death,
Washington H decessed judge i cetized or s sligitle Tor retirament, widow recaives, for remaindsr of hoy  $.0. 5080

Wast Virginia

Wisconsin

Y¥yoming
Guarn

Fusrto Rica

life ar until she remarries, % of pension paid or dus the (udze {but nol ey pan 25% of judge’s
final average satary}, if she has besn marrisd 1o 192 judge continuousiv for 3 vears, or was his
wife prior 1 his retirement,

A secony retirernend aof, e fudiciy! Zaciremenr Svstem, was oraarad i 1977 and became
ffagtive August 9, 1971, Membarship in this system i mandatery for il fudges appointed ar
electad on or after August 3, 1977, further, Judges sovered under the first or "oid* system had
the aprion of trinsferring 1o the "new ™ systerm befors Seplembar 1, 1972, This means thar ub
timately 28 fudges of courts of record will be covereqd under the 1377 system. Pertinent provi-
sions of the system ares {1] lirdges contribute 7Y% of their salary and the Siate contributes an
tqual amount 0n 2 Quarierly Dasis; 2] 4 fudge may retire a8 the age of 88 years after 15 or more
years of service, and must 1z 31 the end of the Calendar yoar is which age 75 is attained; and
{3} 3 jude may retive for disability after 10 years of service, Retired judges who have income
fram amployment other than that excluded by statiie shall have his retirement benefit reduced
by the amaount that his combined ratirement benefiy and employment income exseed 1he gyr.
reat monthly safary paid 10 a fudge of the gourt levet from which the judge retited,

The widow of 2 judge wha dies after having served 18 years or mors as judge of any caurtof  S.CLC.L
recard is entitied o 40% of his safary for life or ungil she remarries.

if judge dies before ratirement and prior to age 60 and if he has not provided in writing for RO R L oK o
benefits o be paid in the form of monthly annuity payments, his benaficiary may sizct to re-
ceive the death bensfits as 2 single cash sum or an annuity. Upon retitement, Judge may tlect
o receive sither {1} a reguter Hife annuity which completely tzrminales upen his death, o1, {2
2 ceriain annyity for 180 months, and i the judge diss before the chosen time, the balance is
paid 10 Bis baneficizry. Or ke may slect 3 joint survivorshin annuity {with reduction based on
his and fis beneficiary s ages], wich the beneficiary receiving 2 )ife anpuity of 75% of the judge's
pension, if jadge dies pefoce retirement and after grraining age 60, he is assumad 1o have retired
immediately prior 1o his death and to haye slecred 2 foind survivorshin snnuity with the Banefi-
clary rzceiving a Jife annuity of 100% of the judge's pension,

Na benefits for spouses of dependents,

Moz unisss justice was 2 mamber of zeneral reticement system.

Upaa reaching minimum ratirement age, 2 judge may ¢lecl o receive a reduted pension and o.C.

to pravide an anauity for his widow, astuarially computed upon his death, Whenever such 1 re-
versionary annuity is pravided, no death benefit {1 year's salary} shall e paid. The revenionary
arnuity myst amount to g minimum of 11203 year and may not exceed the reduced annuiry
pavable to the udge.

*This table exciudes pravisions regarding refunds to widows of ynused smounts contribuind to he retirement fund by their faie Nusbands to-
wards their own pensions; it includes provisions by which judges may siect o recaive reduced penslons for thamselvss In order 10 ensure con tinygd
bensfit payments, afrer death, to their wives, for States which made such information available, There may be additional States having such provi-

sians.

{3) Symbals:

Appeilate Tourt Cr. Criminai Court
Appetiate Division D Disreict Court

Caurt of Appeals DCAL District Courr of Appeals
Chancery Court F. Family Court

Gircuit Court LC. Juvenile Court

City Court MO Municipal Court

County Court PC. Prabate Court

Court of Common Pleas 5C. Supreme Court

Court of Special Appeals SeC. Sugeriar Court

{b) District Court juages and District Asspciate judges only-
(£} See footnote [0} on Table 10,

Source: (Council of State
ans 7 £
i

VE 177 £ - {
Lexinpgt Ky 1976}
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Appendix K

METHODS FOR REMOVAL OF JUDGES AND FILLING OF

YACANCIES

State or other
jurisdiction

How removed

Vaconcies: how filled

Alabama

Alazka

Arizons

Arkansas

Catifornis

Colorade

All judges subject 10 impeachment, Al except justives of Supreme Court may be
wmoved by Supreme Tourt, A judicial Inquiry Cormmissien and Coufl of the fudie
dary wese created in otw constitution for purposs of investigaling and acting upon
sempiaints. Court of the Judiciary is empowered 10 remove, suspend, censure, ar
otherwise diszipline 2 judge,

Al justices and judges subject 1o impeathment Tor maifeasance or misfeasance,
lmprachment by 2)3 vote of Senate; wial in House, with a Supreme Court justice,
designated by the cours, presiding, Conturtance of 213 vote of Hauss requiced ot
removal,

On recommendation of Judicial Qualifications Commission or on own motion,
Suprems Court may suspend judge from office without salary when in US. he pleady
gulity or no contest or ks found gulity of a2 crime punishabie as a felasy under Alaska
ar federal faw or of any other crifme involving morai turpitude under that law, {f con
viction is reversed, suspension ierminates, and he shail be paid sslary for period of
suspension. |f conviction becomes final, removal fram office by Supceme Court.

On recommendazion of Judicial Guaiifications Cammission, Supreme Court may
{1} retire judge for disability that seriously interfares with performanct of duties and
is o is likely to become permanent, and {2} censure or remove judge for action oc-
curring not more than & years belore commencement of current wrm which consti-
tutes wilify! misconduct in office, willful aed persisient failurt o parform duties,
habitual intemperance, or conduct prejudicial to the administration of justice that
brings the judicial office into disrepure,

Every public officer subject 1o racall, Eleciors, sgual 1o 25% of voles cast at Jast
preceding general clection, may petition for recall.

Alt judges, except {ustices of courts ant of reeqrd, subject 1o impeachment by 2/3
of vote of Senate,

Upon repommaendation of Commission on judicial Gualifications, Supreme Court
may remove judges from ail courts {except city magistrate) for wiilful misconduct in
office, witlfal and persistent faflure 10 perform duties, habitual intemperance, or con-
duet prejudicial to the administration of justice that brings the judicial office into
disrepute, of may rziire them for disability that seriously interferes with performance
of duties and is, of is ftkely to became, permaneny,

fudges of the Supreme and circuit courls and chanceliors are subiect to remaval
by impeachment or by the Governor upon the joint address of 23 of the members
elected 10 each house of the General Assembiy,

Tudges of al state courts subject to imprachment. All judges subject to recall by
voters. Suspension without salary by Supreme Court when they plead guilty or no
conlest or are found guilty of 3 crimne punishable 35 a felony under Catifornia or fed-
eral Yaw o of any other crime that invelves moral turpitude, and rempval by the So-
preme Court upen final conviction of such crimes.

Upon recommendation of Commission on Judicial Qualifications, Supreme Court
may ramave judges from alf counts for wiliful miscanduct in office, wittful and pes-
sistent failure to perform duties, habitual intemperance, or conduct prefudicial to the
administration of justice that brings the judicial effice inta disrepute, of may rethe
them for disabifity that seriousty interferes with performance of duties and is, or is
{ikely to become, permanent,

fudges of Supreme, Appeals, District, and caunty couris, by impesshment or
{except judges of the Oenver County Courl} on recommendatien of the Commission
on fudicial Quatifications, by the Supreme Courz, for willful misconduct in office,
witiful or persisient failure 10 perform duties, or habitval intemperance, a5 well as
for disability seriously interfering with performance of duties and fkely 10 become
of 3 permanent chazagter,

By Governor, until the nex
generat sleglion, when ludge is
nlected 10 Tl unexpired 1arm. Ad
interim appointees cLsIomarily
siecred for 3 full wrm,

Fiileg by Goavernor from nomp
nations by Judicial Council,

Supreme Court justices, Court
of Appezls judges, and Pima Coun-
1y Superint Court judies selecind
in manner provided for in originat
2ppointment, Superior Court
judges of the other 12 counties by
Governor, unti the next general
sigction when judge is elected to
it unexpired serm. Justices of
e peace by county board of su-
parvisors for balance of term. City
magistrates by the mayar and coun-
il

8y Governor until next general
election. Ad interim appointass in-
eligible for election.

Supreme Court and Couets of
Appeal judges, by Governor with
approval of Commissien on Judi-
cial Appointmenis, until next gu-
bernazorial efection, (f zlected,
fitis unexpired term of predecessor,

Superior Court jJudpss, by Gover-
nor, until next siection, ludge then
elected serves full term.

Municipal court judges, by Gov-
sroor, for ynexpired term of prede-
cessar. justice court judges, by
beard of supervisors of county or
Ty special clettion, watd nexy slecs
tign, when judes s elecied to serve
unexpired tesm.,

8y the Governor, from lists sub-
ryitted by fudiziai Nominating
Commissians,
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State or other
Furisdiction

How removed

Vacancies! How fffed

Colorado
{Continued}

Connectigut

Dalawars

Flotida

Gavrgia

Hawaii

{daho

Hinois

indiana

lowa

Denver County Court and municipal judges may be ramoved acsording o charter
and ordinance provisions,

judges of the Supreme and Superior Courts may be remaved by impeachment.
Goveraor shall also remove them on the address of 273 of each houss of the Geperai
Assembly.,

Al judicial officers may be removed by impeachment; trind by the Senate, 2/3
voie,

fudges of Supreme, Superior, Comman Pleas, Dirculz and Juveniis Sourts may 76~
tize oF be retireqd foe disability.

The judicial Review Council may, after hearing, recommend that 3 judge not be
reappointed, that he he reiiead for disshility | or that impeachment proccsding b
instibted against him.

Courl on the judiciary has power 10 retire judge for permanent mantal or physical
disability, or 1o censure or remove ludge from office for misconduct,
AR civil officers may be impeached.

fustices of the Suprme Court, and ludges of the Distrist Courts of Appeal and cir-
cuit Courts may be impeached for misdemeanar in offics. Any such justice or judge
may be disciplined or remeved by the Supreme Court on recommensdation of a Judi-
cial Qualifications Commission for willful ar parsistent failure @ perfarm his duties or
for cenduct unkecoming @ member of the judiciary, or may be retired for disability
serigusly interfering with the gerformance of his duties, which is, or Is likely to be-
came, 0f 2 permanent nature.

{udges are subject to impeachment for cause, and remeved from offics, Trial by
Senate, 2f3 vote. A Judicial Qualification Commission investigates charges of affeged
misconduct or incapacity and certifies its findings to the Supreme Caurt, Any justice
or judge may then be retired, removed, or censured by the Supreme Court upon re-
sommendation of the Judicial Qualification Cemmission.

A Commission for Judicial Qualification investigates charges of aileged misconduct
ar incapacity and certifies its findlngs to the Governor, Any justice or fudge thes may
be retired or removed by the Governor Upen recommendation by an especially ap-
pointed board of Judicial removal.

judges are subject to impeachment for cause, and removed from office. Impeach-
mant tial by Senate, 273 vots,

Supreme and district court Judges subject 1o remaval by Suprems Court after in-
vestigation and recommendation by judicial Council. Magistrates may be removed by
district cour? Judges of judicial district sitting en banc, upGh majority vole, in agcord-
ance with Supreme Court rules.

Afrer notice and hearing, any judge may be removed for cause by a commission
composed of one ludge of the Supreme Courtselzciad by that tourt, two judges of
the Appeilate Court selegisd by that court, and two cirgult judges seiected by the Su-
preme Court, Such commissian 5 permanently convened by the Supreme Courtruje
for disciplinary action against judges to consider compiaints of physical or mental
disabitity,

Al civit officers may be impeached by the Legislature.

Agpellate judges may be remaved by vate of the Supreme Caurt on own motion
ar that of fudicial Gualificstions Commission. Nonappeiiate judges are also subject
to discipiinary power of Supreme Court, which inciudes the power te suspend a judge
without pay.

Supreme and District Court judges subject to impeachment. Upon recommenda-
ton of Commission an Judicial Qualifications, such judges and district associate
ludges aisa may be retired for permanent disaditity or removed for failure to perform

By Governar uoti the next
General Assembiy of uati 2 suc-
#3507 shail be elscted or zppaointed,

As in case of original sppoint-
ment,

By the Governor, unti the next
general slzction, from recommen-
datiens provided by an appropriate
Jugiclyd Nomirating Commission.

By the Governor, untif the next
generad slection.

Supreme and Circuit Court va-
cancies by Governor, by and with
advice and consent of Senate,
Pending afficiat appaintment,
chief justice may assign circuit
ludge o serve temperarily on So-
preme Court o on any vacant cir-
cuit caurt bench, District court
vacancies filled by chief justice.

Supreme and District Court va-
cancies {ifled by Governor, from
names recommended by fudicial
Council, for unexpirad term; mag-
istraies by district magistrate’™s
commissions for unexpired term.

By election at the next general
meciion.

Appeitate vacancies are filied in
the same manner as initia sefection.
If 3 trial ludge is suspended, Sus
preme Court appoints a pro tem 10
serve, {f & trizl judge is removed,
Governor appoints a person [o serve
untll next general efection.

Adl vacangies created by removal
are fitled in the same mannzr as ord-
ginal finai sefection,
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State or orher
Jurisdiction

How removed

Vacancies: how filfed

lowa
Lontipyed)

Karisey

Kentucky{a)

Louisiana

Maine

Maryland

Massachusetty

Michigan

dutizs, habitual intemperance, willful misconduct, or substantial viplations of the
canont of judicial athles, by arder of the Supreme Court,

Fudiciat magistrates may be removed by & ribunsl consisting of 7 district 2ouet
fudges 1n the ludicial election district of the magistrate’s residence.

Al officers under constizution subject 1o impeachment,

Tn addition 10 impeachment, ai} fudges helow Supreme Court tye! are syhiect
retirement for incapacity, and 1o diszipline, suspension, and ramoval, for causs, by
the Syupreme Caurt afisr apgropriate hearing,

Remaval by Governar on the address of 2/3 of e3ch house of the General Assem-
bly. AY civil officers subject to impsachment,

Upon investigation and recommendation by Judicfary Cammission, Supreme Court
can sensure, suspend with ar without salary, remove from office, or retire involuntar-
ity a judge for misconduct relaring to his officiaj duties or willful and persistent failure
e perform his duties, persistent 2nd public conduct prefudicial to the administration
of justice that brings the judicial office Into disrepute, conduct whils in offlce which
would constitute 2 felony, or conviction of 1 Telony, as well a5 retire 3 Judge for dis
abifity which i3, or is ixely to become, of a parmanent character.

Adl state and district offlcers may be impeached.

Judges may be impeached by the House: removal upon 2/3 vote at trial by Senae,
fudges also may he removed by the Governor with the advice of the Council on the
address of both branches of the Lagistature.

Tudges of Supreme judicial, Superior ang district courts may be retired for dis-
ability.

Judges of Court of Appeals, Court of Special Appeals, trial courts of geaerai juris
diction, and District Court by the Sovernor, an conviglion in & court of faw or on im-
peachment; ar on the address of the General Assembly, 273 of each Aouse cancurring
in such address.

imperachment 2risl by Senate, conviction an 2/3 vote.

Removal or retirement by Court of Appeals after hearing and recammendation by
Commitsion on fudicial Disabilities, for misconduct in office, persistent faiture to per-
form duties, conduct prejudicial to the proper administration of justice, or disability
seriously intecfering with the performance of duties, which is, ar is Hkely 1o become,
of 1 permanant characier,

tecied judge convicied of felony or msdemeancs reiating to his public duties
and imvalving morai turpitiide is removed from office by operation of law when ton-
victien becomes Tinai,

The Governor, with the consent of the Exscutive Council, may remove judges
upen the address of both bouses of the Legisiature. Also, after hearing, he may, with
the consent of the Counci, retire 3 judge because of advanced age or rmentat or phy-
sical disability. All officess may be removed by impeachment,

House of Representatives directs impeschment by a majority vote. impeachment
trial by Senate, 2f3 voie for convicton.

Sovernor may remove judge for reasonable cause insufficient for impeachment
with concurrence of /3 of the members of sach house of the Legisiarure,

On recommendation of judicial Tenure Commission, Supreme Caurt may ¢ensurs,
suspend with or without salary, retire, or remove 2 judge Tor conviction of a felony,
shtvsical or mental disability, or persistent fajbure 10 perform duties, misconduct in
office, or habitual intemperance or conduct clearly prefudiclal to the administration
of justice,

For Supreme Court, hy Gover
nor from Hst subminted &y Nomi-
rating Commission, until next
general eltction, whan appointee
runs an his record, For distrer
zourt in 23 disricts by Governor
froem lst submitted By district ju-
dickal nominzting commission ufe
ti# next general siection when ag-
oointes runs on record; in 6 dis-
tricss the Govarnar sppoints untit
aext genersl «lection.

By the Governor, until the
rext regular election,

By speciai eicction valind by
the Goverpor and heid within &
monaths after the vacancy accuts.
Until the vacangy is filled, the Su-
preme Court appaints 3 qualified
person, who is ineligitde 25 & candi-
dats af the tleclion,

Vacancies filled &5 in case of
ariginal appoiniment, except that
vacancies in ofioe of fudges of
arobate ase filled by the Governer,
with the advice angd consent of the
Council, unth january 1 after the
aext November slection,

By the Governior, fram Momin-
ating Commission list, gntl first
Siengial siection for congressional
representative after the axpirstion
of the term ar the first general eled-
sion | year after the occurrence of
the vacancy, Appoiniees customar
ity simcted ta full teem. Dissrict
Court judges appointad and con-
firmed by Seaate {no tlectiond

As in the cast of an original
appainument,

For ail courts of record, by Gov-
ernor, until fanuary 1, next suc-
ceading first generaf efection heid
after vagancy occurs, 3t which sugs
cassor is sincted Tor unexpired torm
of predecessor. ¥acancies an muai-
cipal courts fitled by local city coun
cils, Supremse Court may autherize
nerspns who have been glected and
served as judges to perform judicial
duties for lirmited periods or spegi-
fic assignments.,
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State or other
Jurfsdiction

How remeved

Vocancies: how filled

Minnatota

Mississippi

Missouri

Montana

Mebraska

Navada

Naw Hampshim

Mew Jjarsay

Supreme and district sourt judyes may be impeachad, On recammendation of Ju-
gicial Tenura Commission, Suprame Court may censurs, suspend with or without sa-
fary, relire, or ramove 3 Judge Tor conviction of a felony, physical or mental disabitity,
or persistent faiture to perform duties, misconduct in offics, or habitual intemperanse
or sonduct prajudicial to the administration of justize.

Preseazment, indictrmant by a grand jury, and conviction of 1 high crime or misde-
meanart in office.

All civil pfficers may be impeashed by 2/3 of members present of the Mouse, and
remaoved afier trial by Senazz. Also, for reasanabiz cause which shall not be sufficient
ground for impeachment, the Governor siall, an the joint address of 2/3 of each
sranch of the Legislature, remove from office the judges of the Suprame and inferior
LOLrTS.

All judges are subject to retiremaent, removal, or discipline on recommendation of
2 majority of members of 2 committee compeased of two citirens {nor members of the
Bar} appointed by the Governors, two lawyers appointed by the governing bady of the
Missouri Bar, one judge of the Court of Appeals slected by 3 majority of that court,
and one circuit judge selected by a majority of circuit judges in the State,

Al judicial officers subject 10 Impeachment., Imprachment by 23 voiz of House,
Upon recommendation of ludicial Standards Commission, Supreme Court may
suspend 3 judicial officer and remove same upon conviction where z felony or other
crime Involves moral wurpitude; aiso, can order censure  suspension, remeval,
or retirement for cause, * %

Impeachment by majority of Legislature] in case of impeachment of Supréme
Court justice, all judges of district cours sit as court of impeachment—2/3 concur-
rence recuired; in case of other Judicial impeachments, heard by Supreme Court as
court of impeachment.

Alsa, provisions similar to those i Cafifornia for removal of judges by Supreme
Court an recammendation of 2 Judigial Qualifications Commissien,

All judicial officers exgept justicss of peace subject to impeachment. impeach.
ment by 2/3 vote of 2ach branch of Legislature, provided that no member of #ither
branch shall be ¢ligible to FIl! the vacancy so created.

Triai by Senate, 2/3 vote. Alse subjecl 1o removal by legisiative resolution and by
recail

Governgr with consent af Council may remove judges upon the address of bath
houses of the Legisfature. Any offiger of the S1ate may he impeached.

Proceedings can be initiated by sither house of the Legislaturs, the Govarnor, or
the Supreme Court on it awn motion for removat of Judges of all but Suprems Court,
for misconduc? in office, wiliful neglect of duty or ozher conduct evidencing unfitness
for judicial office, or for intompezence, Hearirg, not to be heid unzii conclusion of
any independent criminai ar adminisirative proceeding involving the grounds for re-
mavat, by Supreme Court en banc or by a panet of 3 justices or judges designated by
chief fustice, Pending determination af romoval proceeding, cours may suspend 1
Judge with or without pay for 2 maximum af 90 days.

Justices of Supreme Court, and [udges of Superior Caurt and county courts sub-
ject to impeachment, Because af prer=quisite of bar membership, they aiso may lose
quatifications for judlcial office by discipiinary proceedings resulting in disbarment.

Effactive fuly 1974, the Supreme Court created an Advisory Committes on Judi-
elai Conduct. The Cammitise is authorized 10 receive complaints against judyes al-
leging facts indicating the foflowing: {1} misconduct in office; (3} withful fatturs ¢
pecform their duties; {3} incompetence; {4} habitual intemperance; (] engagement
in partisan pelitics; {6) conduct prejudicial to the administration af justice that brings
the fudicial office into disrepuie; or, {7) may be suffering from a mental or physical

Fitted by Governor until noxt
gen=ral election occurring more
thast 1 vear afizr appointment,

By Gavernor during racess of
Senate. Filled 3t next songragsional
election if there b5 one prior o the
expiratipn of the erm,

By Governor unti! next gensrai
siection, excepl thas vacancies in
the Suprems Court, Court of Ap-
peals, circuit and probaie courts of
City of 5t. Louis, 5¢. Louis, Clay,
Piatre, and jackson Countizs, and
the 5t Loyis Court of Criminal
Correction are filled Sy Governor
frorm nominations by 2 nonpartisan
commission until the next general
slection aftor the judge has heen in
office af fease a year,

fustices of Supreme Court, dis-
wict court judges, and Workmen's
Compensation iudge by Governor;
Justices of peace by Boards of coun-
ty commissioners, judge 5o appaint-
ed hoids untit next general efection.

By Governoe, from Tists submit-
wed by nonpartisan judicial nomin-
ating commissions.

By Governor.

Yacancies filied by Governor
with consant of Counsil.

By Governor, with advics aad

consent of Senaze,
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State or other
Jurisdiction

How removed

Vocancles: how filled

New Jarsay
{Centinued)

Nww Maxico

Nuws York

Naorth Carolina

‘North Dakata

Okiahoma

disabliity which is disabling him and may-continue to disable him indefinitely or per.
manently from the performance of bis dulits, Whenever the commities conciudes
from z prefiminary investigation that circumstances, if established zt a pienary hearing,
may calf for censure, suspension, or removal of the judge, the committee makes such
& recommendation 10 the Supreme Court, togethes with the documentation suppoert.
ing I8 positian.

On certification of Supreme Court, Governgr may appoint J-man commission io
inguira into insapacity of Supreme, Superior or county cour! fudge. D i3 récome
mendaton, Governor may retire judge fram office,

AL state officers and fudges of the §istrict courts may be impeached,

Through the judicial standards commission, any justice, judge, or magistrate may
be discipiinad or removed for willful misconduct in office o wiilful and persistent
faiture 1o perform his duties or babitusi intemperance, ar may be retired Tor disabilizy
serlousty interfering with the performance of his duties, which is, or is likely to hes
come, of 4 permanent characzer,

Any ludge may be removed by impeachment,

judges of the Court of Appeals and justices of the Supreme Court may be remaoved
by /3 concurrence of bath houses of the Legicatyre,

fudges of the Court of Claims, county courts, Surrogate’™s Court, Family Courr,
the Civil and Criminal Courts of the city of New York, and district courts may be re-
maved by 2{3 vols of the Senale, on recommendation of the Governor,

All judges of superior courts may be removed for cause or retired for disability by
a Court on the Judiciary, Judges of the Civil and Crimninas Courts of the city of New
York, district courts, ity courts, Town courts, and village courts may be removed for
causerGrretired for disability by the appropriaze Appeilate Division of the Supreme
Court,’

Upon recommendation of the Judicial Standards Commission, the Supreme Court
may censure or remove any Justlce of judge far wiliful misconduct in office, witiful
znd persistent failure to perform his duties, habitua! intemperance, {onviction of a
crime Invelving moral turpitude, or conduct prejudicial 1o the administration of jus-
tice that brings the judicia office into disrepute. Any fustice or fudge may be removed
by the same process, for mental or physical incapacity interfering with the perform-
ance of his duties which is or is fikely 10 becorne permanent,

Supreme and district court judges by impeachment for hahitual drunkenness,
crimes, corrupt cenduct, matfessance, or misdemeanor in office. County jedges by
Gevernor after hearing.

Impeachment trial by Senase, conviction 2/3 vote. Al judges may be recalled,

Upen recommendation of Commission on judicial Quatifications, Supreme Court
may remove judges from ail courts for wiliful misconduct in office, willful and persis.
tent failure to perform duties, habitual inzemperance, or sonduct preiudicial 1o the
zéministration of justice that brings the judiciai office into disreputa, of may retire
them for disabifity that seriously interferes with performance of duties and is, or is
likely to becorne, permanent,

By congutrent resolution of 3/ of members of both bouses of the Gereral
Assembly,

Al Judges may be removed by impeachment. Trial by Senate, conviction on 2/3
vote,

By disqualification as a resul? of disciplinary action 28 provided in Rule V, Su-
preme Court,

Remaval for cause upon Tiling of a petition signed by at feast 15% of the electors
in the preceding gubernatorial election; trial by tourt or fury.

Removal, retivament, of sespension without pay for cause foflowing complaing
filed in the Supreme Court; hearing before 2 commission of hudges pamed by the Su-
preme Court, Appeal fram commission to Supreme Court.

By impeachment for willful neglect of duty, corruption in office, habitval drunkes-

ness, incormpetency, or any offense involving moral turpitude.
Remaval by arder of Caurt on the judiciary for gross neglect of duty, corruption

Gavernor appoints to fill va-
cancy until next gensral election.

Yacancies in clective judgeships
filled at the nex? generaf election
for full term; uniif the election,
Governor makes the appointment
{with the concurrence of the Senate
if it 15 {n session}, except in the fols
lowing cases: Tivil Court of the
city of New York appeinted by the
Mayor; district courts appointed by
the approprizte district governing
body; city courts {outside the city
of New Yark], town courts, and
vilage touris appointed by appro-
priate governing body as preseribed
by the Legislature,

By Governar until next general
eleczion. Ad interim appointees
customarily elected for remainder
of unexpired term,

Supreme Court judges by Govers
nor until next general election.

Dristrict court judger appointed
y Goverhor ta Till unexpired term.

By Governor untif next election,
when judge is etected to fill unex-
pired term.

Vacancies on Supreme Court
and Court of Criminal Appeals oy
Governor, as in case of original
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State or other
durisdiction

How removed

Vigrercies: how filled

Okiahoma
{Continuad}

Panrayivania

Rhode sdand

Sauth Carolira

South Lakota

Tannessen

Takss

in offive, habitual Srunkennaess, commission while in offise of any offense invalving
moral wrpitude, gross partiaiity in office, sppression in of¥fice, or any other grounds
hereinafier specified by the Legislature. Compulsory ratirement, with or witheut
tompensation, for mental or physical disahility praventing proper perfarmance of
office duties, of incompetence o perform dutises of the office.

Any judgs may be involuntarily retired for menial or physical disabitity after ceee
tificatina By 1 specizi comminilon; he may appeal 1o Supreme Jourt,

On recommendation of Commission on fudicial Fitness, Suprame Courl may re-
move 3 judge of any gourt for conviction pf a felony ar 2 wrime invoiving meral fur-
pirude, wiltfu: misconduct in a judizial effice invelving moral wrpitude, wiliful ar
persistant faityre to pecform ludiciat duries, habiual drunkennsss, or itlsgal yse of
#narcotic drugs,

Al judges, as alf civil officers, may He impeached by House for aoy misdemeancr
in affice, Triat by Senale, Z/3 vote for conviction,

Upap recemmendation of the judicial fnguiry and Review Board, any justics 40
iudge may b suspended, removed, or otberwise disciplined by the Supreme Court
for specified forms of misconduct, negiect of duty, or Fsabiilty,

Supreme Court Judges, by a resolution of the General Assembly votad by a majors
ity in £ach house at the anpual session for the slection of public officers.

AH judiciat officers may be impeached. Trial by Senate, 2f3 vote of 3il members
elecicsd thereto for conviction,

By impeachment or by Gowernar on address of 2/3 of each house of General As-
wmbly,

Supreme Court judges and circuit court judges may be removed by impeachment,
Trial by Senate, 2/3 xole for tonviction,

Recommengation by judicial Quatifications Commission 1o Suprame Court for re-
movik,

By impeachment far misfaasance or maifeasance in office; by concurreat resolu-
tion of 2/3 of each house of the Legisiature when the judge is physizaily or mentally
unable 1o perform his duties.

Supreme Court, and Appeals and disteict court judges may be remaved by imgeach-
ment, Senate, 213 vats, or by joint address, 23 vote of both houses. District judges
may be removed aliso by the Supreme Court. County judges aad {ustices of the peace
may bd removed by district judges.

Upan charges Mied by the {ydiciaf Qualifications Commission, &l judges in the
Seaze may be involuntarily retired for disability or removed for misconduct by the Su-
preme Court,

By consurreni voit of 2/3 of the members of gach hause of the Legistature.

Al lediciat officers except justices of peage may be impeached, Triul by Senate,
convicrion an 213 vote.

appointmant, Appoinice 0 vitan-
oy ecourring during anexgired
wem serves for reoaindar of that
term if retained by tlection afitr
cornpieting 12 months’ @evice.

Vacancies an Court of Appeais
and District Sourt Flied by Gower
nor for wnexpired lorm; in making
appointment, he Mmay but nesd not
wse aig of fudicist Nomiraiing
Lommilties,

Hy Governgr until nexy general
election, at which time 2 judgs is
etagred 1o FiY the unexpirsd tarm,

By Governor, uniil the flest
Monday of fanuary following next
judicial elzction which shall octur
moare than 10 months after vacancy
ocsurs. 3F Senate is In sesyion, ad-
vice and consent of 2/3 af its mem-
bers, except majarity for justices of
the prage,

tn case of vacanty an Supreme
Coryrt, the office may be filed by
the Grand Commitiee of the Legis-
jature until the paxt annual clec
tion. in case of impeachment, in-
ability, or temporary absence, Gove
ARGY APPOINTS a person In i vae
cartcy. Yacancics an Superior, Fam-
ily, and district courts may be filled
by Governor with advice and con-
sent of Senate.

By Governor if unexpired feim
does not sxcoed | year; otherwise,
by General Assembly to 01 unex-
pired term,

Supreme and sitouit Court judges
by the Gavernor, far balance of
term.

By Governor untif next general
stection, County judge by county
court; But if they do not elest to
fill vacancy, Governor may 4o so.
judge elacted fills unexpiced term.

Appeilate, district, domestic.re-
{ations, and juxenile courr judges
by Governor, until nex! genera slec.
tion. County courts by county com.
missioner's court. Municipal judges
ty governing bedy of municipdity.
Jorge slected filis unexpired term.

By Governar, upon recommen-
dation of Judiciaf Selection Com-
mission, until next general elzclion.
Hadge efecied fifis unexpiced term.




State or other
Jurisdic tion

How removed

Vaconcies: how filled

J—

ah

{Cantinued}

Hecmont

Virginia

Washington

Wiast Virginia

Yisconsin

Wyoming

District of Columbiath]

Removal from office by Supreme Qourt upen rtcommendation of {ommissian aa

tudiciai Qualifications far willfui misconduet in office, final conviction of a crime pun-

mhable 35 4 felony, persistent failure to perform duties habitwal use of 2laahel ar
drugs which interferss with performance of judicial duties; ratirement for 2isability
seriously interfering with performance of duties which i3, or is ikely 10 B2come, of &
perranent character,

B iodicial officers bmprachable, Trial by Ssnade, conviction on 3/3 vote,

Supreme Court has disciplinary contles! over alt fudicial officers not jnconsistent
with comitutiona) powers of the General Assemply | it has power 19 imoose sanoif
inclyding suspension from judicial duties Tor the balance of the term of the judiciad
officer Chazged,

Al Jedges may be impeachsd by House, Trial by Sepaze. Conviction an 3/ vote
of members present. 8y Sypreme Court after tharges against judge have been certi-
fled by Judisial frquay and Rewew Commussion,

8y concurrent vate of majority of elecied members of both houses of Generad
Asszmbly,

By joint resciution of the Legisfaturs, in whigh 374 of the members of each house
conceyr, for incompetency, cartugtion, maifeasance, delinquescy in office, or other
sufficient cause stated in resofution.

Anvy judge of any court of recard miay be impeached, Trial by Senate. Tomdtion
an 273 vete.

Remaval by conculreant vote of bath houses of the Legisialure in which 2/3 of the
members of rach house must coniur, when a judge is incapatle of discharging the du-
ties of his office because of age, discase, mental or bodily Infirmity, or intemperance.

By impeachment by 4 2/3 vote of the Legislature for maladministrazion, corrup-
tion, incompelency, gress immaratity, seglect of duty, or any crime or misdemeanor.

Al judges subject to impeachment,

Supreme, cipnuit, and county court judges by the address of beth hauwses of the
Legislature, 2/3 of ail membars of each house concurring and h2aring, and by recail

Since il judges of courts 47 record must be toensed 10 practice law b Wisconsin,
remoyal alse can be by disharmenz.

& judgge of the Supreme of i LOUNE Ay e TEmoved fo7 physical of mental
disability upon voluntary or inveluntary petition and ypon hearing by 2 disability
boaed.

Aft udicial afficers, except fustices of peace, by impeachment. Trial by Senate,
/3 vate for conviction, May be retired by Syprerme Court on recommendation of
Judicial Supervisory Commissien,

Justices of the peage by Supreme Court after hearing befors panel of 3 district
dges,

A judges shall ba removed from office by the Comesission on judicial Disabilities
ang Tenure, upon conviction of a feleny {inctuding a federal crime}, for willful mis-
conduct in office, for willful and persistent fajlure 10 cefarm judicial duties, ot Tor
other conduct prejudicial to the adminkiration of justice or which hrings the office
into disrepurt,

Supreme Court and supesior
sourt vagansy fitied by Governor,
fram tist of 3 or mare persons 5.
tected by Judicia Ssfection Board.
Interim vacansies of assistant judges
of county courts fiied by Governof.

A suecessor shall be slected for
1he unexpired term by the Ganerai
Asszmibly. If General Assembly
nol in session, Governar makes 2p-
poiniment 10 expire 30 days after
commencement of next session,

Ad interim appointes customarily
elected to full teem,

Vacancies on appeilate and gen-
erab irial courts filed By Governor
until pext general election, when
slegion 1o il the unexpired term,

8y Governor if unexpired term
is 1e3s than 2 years; if more than 2
years, Governor may appoint judge
until next general slection when
judge is elegted to Tl the pnexpired
term,

By Governer until next regular
Judicial election is held, when judge
is elected for a full tarm. Atany
elaction anly one Supreme Court
justice may be tlegied, so that ap-
painter hoids untif next available
glection.

Trisabled Supreme Court justice
repiaced by Governor, Disabied
<ircust court judge may be repfaced
theough appoiniment by chief jus
fie from Vst of reserve judges {re-
tired ludges on assignment); if not
availabie, Governor may fHi the
temporary vacancy which continues
during disability of judge or until
he dies of his jerm expires.

By CGoversor from & listof 3
submitted by fudicial Nominating
Commission, for approximately 1
year, then signd for elaction for res
teption in office,

Justices of the peace by appoint-
ment by COUNTY LoMmmissioners.

By the Prusident of the United
States upon the advice and consent
of US. Senate for 3 wim o 35
years.

16606



State or other

Jurisdiction

Guarn

HMow removed

Vaconcies: how fifled

Puerte Rico

Any justice or judge may be removed by a special court of 3 jugiges on recommaen-
dation af g jugicisl Quaiification Commission for miscandust or incapasity.

Supreme Court Justices by impeachment for treasen, bribery, other fzionics, and
misdemeanars involving morsl ¢

turpitude, Indicrment Sy 273 of intal number of House
members and 1riaf by Senate. Conviction by 34 of total number of sznatars.

Al ather judges may be removed by Suprams Court for cause as provided by judi-
siary act, afise hewsing upon compiaind on charges brought by order of th
e, whe shall disgualify nimself in the final procesdings.

Fiug-

By Governor for ferm of 5 yeass,

By Dovernor, a3 in gase of ori
ginaf appoiniment,

{3} See fontnose

{¢} on Table 10,

{b) Raflects 1974 susvey. Larer information not available.

*The voters of Connecticut authorized the Supreme Court to

remove or suspend nonelected judges in the November 1976
election.

**In the November 1976 election, the voters of Montana approved
procedure applicable to any public officer.

a recall

Source:

Council of State Governments,

. 4

P S
i s

. PO

Drmates amed T 078

HEPLEad L9756

(Lexington, Ky.: 1976},
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Appendix L

JUDICIAL RETIREMENT AGE
State Age
Alabama 70(F)
Alaska 70
Arizona 70
Arkangas TO(FY (N¥S)
California T0(R)
Colorade 72
Connecticut 70(8R)
Florida 70
Hawaii 70
Idaho 70(NS)
Iowa T2(¥) (8s)
Kansas 70(NS)
Louisiana 70
Maine T1(F)Y(NS)
Maryland JO(NS)
Michigan 70
Minnesota 7003 (NS)
Mississippi 65 (N) (NA)
Missouri 70N
Montana FG(F) {NS)
Nebraska 72(N) (NS)
New Hampshire 70
New Jersey 70
New York 7005
North Dakota T3(F){Ks)
Oregon 75
South Carolina 72{NS)
South Dakota 70(NS)
Texas 70
Utah 72 (NS)
Virginia TO(N) (NS}
Washington 75
Wisconsin 78
LEGEND: (F) These are the benefits at which
retirement benefits are forfeited
if a judge or justice does not
retire.

{R) Age at which retirement benefits
are reduced if a judge or justice does
not retire.

(N} Consult state summaries, these data,
taken alone, may be misleading.

{KXS) Not stated in constitution.
(SR} State referee.
Source: Judicaturs, November 1974, pp. 197-202,

as updated by Clifford Higa of the
Legislative Reference Bureau staff
in 1877.
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