
HAWAII  

CONSTITUTIONAL 

CONVENTION STUDIES 

1 9 7 8  

Article VI: 
Taxation and Finance 

Newton N. S. Sue 

Legislative Auditor 

State Capitol 

Honolulu, Hawaii 9 6 8 1 3  

June 1978 



TABLE OF CONTENTS 

Chapter Page 

. . . . . . . . . . . . .  1 Overview of the Taxation and Finance Article 
. . . . . . .  The Structure of the Taxation and Finance Article 

Thelssues . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . .  2 Executive-Legislative Fiscal Relations 

. . . . . . . . . . . . . . . . .  The Ascendancy of Executive Power 
. . . . . . . . . . . . . . . . . . . . . . . . . . .  The executive budget 

Expenditure controls . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Revenue estimates . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Executive-Legislative Conflict . . . . . . . . . . . . . . . . . . . . .  
Budget restrictions . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . .  Transfers of program appropriations 
Other inconclusive legisfative initiatives . . . . . . . . . . . . .  

Control over Federal Funds . . . . . . . . . . . . . . . . . . . . . . .  
Issues and Alternatives . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Arguments . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Alternatives . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

3 Fiscal Restrictions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Limitations on Government Expenditures . . . . . . . . . . . . .  

. . . . . . . . . . . .  Limiting expenditures vs limiting revenues 
Limitation on general fund expenditures vs . all 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  expenditures 
. . . . . . . . . . . . . . .  Limitation proposals and enactments 

Issues and alternatives . . . . . . . . . . . . . . . . . . . . . . . . .  
The Notion of a Balanced Budget . . . . . . . . . . . . . . . . . . .  
Earmarking of Revenues . . . . . . . . . . . . . . . . . . . . . . . . .  
'The Public Purpose Clause . . . . . . . . . . . . . . . . . .  : . . . . . .  

State anti-pollution bonds . . . . . . . . . . . . . . . . . . . . . . .  
County anti-pollution bonds . . . . . . . . . . . . . . . . . . . . .  
County economic development bonds . . . . . . . . . . . . .  
Special facility bonds for airlines . . . . . . . . . . . . . . . . .  
Landreformbonds . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Revenue bonds for electrical energy or gas facilities . . .  
Health facilities revenue bonds . . . . . . . . . . . . . . . . . . .  
State cconoruic development bonds . . . . . . . . . . . . . . .  
.*\id to  lrousing developers . . . . . . . . . . . . . . . . . . . . . . .  
Issues and alternatives . . . . . . . . . . . . . . . . . . . . . . . . .  

Nun-Dclcgation of Taxing Powers . . . . . . . . . . . . . . . . . . .  
Issues and alternatives . . . . . . . . . . . . . . . . . . . . . . . . .  

I'riority Passage of the General .4 ppropriations and 
Supplemental Appropriations Bills . . . . . . . . . . . . . . . . .  
Issues and altcrnativcs . . . . . . . . . . . . . . . . . . . . . . . . . . .  



4 State and Local Debt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
"pay-As-You-Go" vs . "Pay-As-You-Use" . . . . . . . . . . . . . .  
Origins and Characteristics of Constitutional Debt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Restrictions 
TypesofBonds . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Hawaii's Debt Provisions . . . . . . . . . . . . . . . . . . . . . . . . . .  

The state debt limit . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
General obligation exclusions from the debt limit . . . .  
Revenuebonds . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Other exclusions from the debt limit . . . . . . . . . . . . . .  
The legal debt margin . . . . . . . . . . . . . . . . . . . . . . . . . .  

The Structure of State Debt . . . . . . . . . . . . . . . . . . . . . .  
Issues and Alternatives . . . . . . . . . . . . . . . . . . . . . . . . . .  

The debt limit formula . . . . . . . . . . . . . . . . . . . . . . . .  
The growing pool of authorized but unissued debt . . . .  
Method of authorizing state debt . . . . . . . . . . . . . . . .  
Revenuebonds . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
County debt limits . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

5 County Taxing Powers . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
The 1950 Framework for State-County Fiscal Relations . 

. . . . . . . . . . . .  1968 Rejection of County Taxing Powers 
. . . . . . . . . . . . . . . . . . . . . . . .  Residual taxing powers 

. . . . . . . . . . . . . . . . . . . . . . . . . .  The Real Property Tax 
Restrictions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . .  Hawaii's real property tax system 
. . . . . . . . . . . . . . . . . . . . . . . . . .  Issue and alternatives 

. . . . . .  Authority for the Counties to Levy an Excise Tax 
lssues and Alternatives . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . .  6 Governnlental Auditing 
. . . . . . . . . .  Some Principles of Governmental Auditing 

. . . . . . . . . . . . . . . . . . . .  The pre-audit and post-audit 
. . . . . . . .  Legislative responsibility for the post-audit 

. . . . . .  Objectivity and independence of the post-audit 
. . . . . . . . . . . . . . . .  Newer dimension of the post-audit 

Formal post-andir reports . . . . . . . . . . . . . . . . . . . . . .  
. . . .  Haufaii's Constilutional Provisions for Post-Auditing 

. . . . . . . . . . . . . . . . . . . . . .  1968 Constitutional Review 
Post-Auditing and the Emergence of Charter (;overnr?ient . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Executive Aud~ting 
lssuesand Alternatives . . . . . . . . . . . . . . . . . . . . . . . . . .  

Arguments . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Appendix A: Article VI. Taxation and Finance 

Glossary of Terms . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  



Foreword 

Act 1, Session Laws of Hawaii 1977, the act making appropriations t o  
the legislative branch, directed our office to  prepare and publish a taxation and 
finance manual for the use of the 1978 constitutional convention. This study 
is the result of that legislative direction. 

We assigned the project of writing the manual to  Newton N. S. Sue, with 
the research assistance of Thomas W. Wong and William Nagashinla. Mr. Sue 
and Mr. Wong had w-authored the 1968 constitutional convention study of  taxation 
and finance and had worked closely with the 1968 Taxation and i.'inance 
Committee. Mr. Nagashima had served on the staff of the Committee o n  Finance 
of the House of Representatives. Together, they would bring to the study a sense 
of perspective of old and new issues. 

The study team wishes to extend its thanks t o  Dr. Thomas K. tfitch, 
chairman of the 1968 Taxation and Finance Committee; Mr. Fred Bennion, 
executive director of the Tax Foundation of Hawaii; and the many public officials 
who offered advice on the issues of the day. The team also thanks Yoshie I~oshino,  
who composcd the final manuscript; Chiyoko Koito, who preparcd the final layout; 
and Evelyn Kanja and Beverly Kimoto, who proofread the final copy 

We, in turn, hope that the study will be of some use to the delegates of the 
1978 constitutional convention, and we wish them wcll in their deliberations. 

Clinton T. Tanimura 
Legislative Auditor 
State of Hawaii 



Chapter 1 

OVERVIEW OF THE TAXATION AND FINANCE ARTICLE 

Compared with provisions in other state 
constitutions, Hawaii's constitutional article on 
taxation and finance is a model in simplicity. 
By and large, it deals with fundamental 
questions and is free of  detailed prescriptions 
and restrictions, thereby providing the executive 
and the legislature with substantial latitude and 
flexibiiity in fortriulating taxation and firlarice 
policies. 

In many other state constitutions, the taxa- 
tion and finance provisions are among the most 
badly battered and cluttered, and the amend- 
ment cycle is seemingly unending as detailctl 
restrictions, which do  not stand the test of tirnc, 
beget more detailed restrictions. 

There are at least two reasons wliy taxation 
and finance receive such detailed treatment in 
constitutions. One is historical: among the 
states, there have been widespread abuses in the 
conduct of financial affairs, particularly in the 
19th century, anti the response was t o  include in 
state constitutions detailed provisions to prevent 
financial mismanagement and t o  curb executive 
and legislative authority. Apart froni the cffort 
to  fornriilate corrstitutional protection frorii the 
actual and potential abuses of government, there 
is a second. less noble, reason for tlie pro- 
liferation of taxation and finance provisions. 
Powerful intcrest groups have frequently souglrt 
to  advairce t l~e i r  financial interests through 
constitutional provisions, and to the extent that 
they have succeeded, the result has heen not 
merely cluttered constitutions, but. more 
seriously, the insidious promotion of private 

gain and the insulation of special interest frorn 
the overall public interest. 

T o  the credit of  the 1950 and 1968 
drafters of Hawaii's Constitution, the taxation 
and finance article reveals no excesses in 
checking executive and legislative authority or  
provisions designed to shield any particular 
interest group. It is salutary that the kinds of 
provisions found in some state constitutions. 
which give special economic favors to influential 
interests. have never even been discussed in t\'o 

constitutional conventions. Wliatever may be 
their defects or  weaknesses, the existing con- 
stitutional provisions iia\,c. their origins in tile 
public interest. 

The Structure o f  the 
Taxation and Finance Article 

The taxation arid finance articlc consists 
of seven independent sections: 

Section 1 states that the taxing power is 
inalienable arid shall never be surrendered; 
suspended, o r  contracted away. 

Section 2 proliibits the use of  public 
money. property, o r  credit except for a public 
purpose 

Section 3, the longest section of the articlc, 
prescribes the debt limits of  the State and 
counties and the kinds of bonds which can be 
excluded fro111 tile debt limit. 



Section 4 assigns budget preparation 
responsibilities t o  the governor and establishes 
a biennial budget system. 

Section 5 requires the legislature t o  make 
biennial appropriations and t o  pass the operating 
budget bills before passing other appropriation 
bills. 

Section 6 requires the legislature t o  estab- 
lish a system for controlling the rate of expendi- 
tures and for reducing expenditures under 
prescribed conditiorrs. 

Section 7 establishes the post-audit 
function and assigns the function t o  an official 
appointed by the legislature. 

Some of the sections have been remarkably 
durablc. Sections 1.  2, 6, and 7 remain 
unchanged from their original 1950 language. Iti 
1968, Section 3, dealing with debt,  was sub- 
stantially changed, and Section 4 o n  the budget 
and Section 5 on appropriations were amended 
only t o  the extcnt of accommodating biennial 
budgeting. Also, in 1968, a section dealing witlr 
uniformity o f  taxation as between residents and 
non-residents was deleted in its entirety because 
of  its redundancy, substantial equality of taxa- 
tion being already guaranteed by  the equal 
protection clauses of the U.S. and State 
Constitutions. Since 1968, there has been 
only one constitutional amendment t o  the 
taxation and finance article, a minor one t o  
correct what was apparently a typographical 
error. 1 

appropriated, whereas, under the leaner times of 
recent years, executive-legislative fiscal 
relations have been strained in a collision of  the 
legislative power t o  appropriate funds vs. the 
executive power t o  restrict appropriations. 

Private enterprises-the utility companies, 
hospitals, housing developers. and. perhaps, 
others'--are looking for ways to use tire State's 
credit to  finance the constntction of  facilities 
and will certainly press for amendments to 
permit government borrowing o n  their behalf. 
Those supporting confortnance of  tlre state 
inconie tax laws t o  federal income tax laws will 
want an amendment so that tile legislature will 
have tlre flexibility to act on  the matter. 

In addition, there are a number of old 
issucs. I h e  1968 convention made a start in 
developing a inore rational debt limit formula, 
bul. as events have proven, the li::iits h a w  been 
ineffectual and of  little influence in the tlcvclop- 
rnent of  borrowing policies. The search for a 
rational debt fortnula continues. The co~tnties 
will press for increased t;~ritig powers as they 
did in  1950 and 1968. and the constitutiot~al 
provisions which assign thc post-audit function 
to the legislative auditor will 1.x-obably he re- 
viewed in the context of thc continued conduct 
of auditing by the execiltive bnnch .  

These and other issues are discussed in this 
study under the chapter headings of  executive- 
legislative fiscal relations, fiscal restrictions, 
state and local debt,  county taxing powers, and 
governmental auditing. 

The  Issues 

Changing tiirres make ibr new issues. The 
first decade of statehood was largely a 
prosperous period for Hawaii and, thus. in the 

'senate Bill l947--72 uar p a i d  by the lcgisiaturc in the last there was no discussion of what 1972 Reguiar session and ralifjcd by in the 1972 
now appears to be the burlling issue in taxation genera1 eicction.  he 1968 ameiidmcal to Section 3 
and finance here and elsewhere, the issue of that no other appropriation hills shall be passed until ..such 
limits to government spending, ~ l ~ ~ ,  full govern- SUPpIemenfd appropriation bill< shail have been trans 

mitted to the governor. although the obvious intent war to 
tnent coffers meant that the executive branch have just iupp~cmcn~at  appropriation bill. ~h~ 1912 
could spend virtually all that the legislature arnendincnt corrcrted theenor. 



Chapter 2 

EXECUTIVE-LEGISLATIVE FISCAL RELATIONS 

In the second decade of Hawaii's 
statehood, no single issue has affected the rela- 
tionship of the executive branch with the 
legislative branch more than the coiltinuin:! con- 
flict over the power of the 1egisl;rture to rnake 
appropriations vs. the executive power to  
execute them. The issue goes no less than to  the 
basic question of the fundamental powers of 
each branch of government, and how, if a 
system of separation of powers continues 
to be provided for by the Constitution, the 
conflict can be resolved-~-if at all-without 
impairing the independence and responsi- 
bilities of each branch. This chapter traces 
the origins of the conflict, reviews the un- 
successful legislative efforts to redress a balance 
which has been tipping heavily in favor of the 
executive, and summarizes the issues and alter- 
natives in budget preparation and budget 
execution and expenditure controls. Finally, 
the chapter discusses the issue of control over 
federal funds, an issue which has increasingly 
captured the attention of other states but 
which has not yet reached a flash point in 
f iawaii. 

The Ascendancy of Executive Power 

In the development of representative 
government, the central struggle between 
legislatures and executives has been concerned 
with control over policies in the raising and 
spending of revenues. The struggle appears to  
have evolved full circle from (1) dominance 
of the sovereign when representative assernblies 

first began to  appear in Europe around the 
13th century; (2) increasing influence of legis- 
lative bodies in granting or withholding their 
consent t o  expenditures of the king; (3) a period 
of exertion of legislative power by American 
state legislatures and European parliaments in 
the 19th century; and (4) a return to  executive 
ascendancy in the 20th century with the 
development of complex, technological 
societies.' The dominance of the executive is 
manifest in many ways, but perhaps in no 
more forceful and continuing way than in its 
control over the proposal and execution of 
spending policies. 

The executive budget. Among state legis- 
latures, the traditional legislative control over 
the purse, long held to be their most important 
source of power and authority, began to  slip 
away in the f i s t  quarter of the present century 
with the emergence of the executive budget 
movement. The reform conceived by its advo- 
cates was not designed specifically to undercut 
legislative bodies (although it ultimately did 
have that effect) but to bring the fragmented 
spending practices of government under the 
responsibility and accountability of a single 
person-the chief executive. 

Prior to  the development of the executive 
budget, and during the period when legislatures 
were dominant in financial affairs, budgeting 

'Charles R.  Adrian, Slnfe ond Loco1 Covernrnenrs (Mcf.raw- 
Hill B w k  Co., New Yolk, 1976). p. 290. See also :he 1960 
d i t i o n ,  pp. 286- 287. 



and spending had these characteristics: (1) n o  
central official was empowered t o  review o r  
revise the spending requests of the various 
agencies o r  t o  make budget recommendations 
to the legislature; (2) each department's 
estimates were submitted separately t o  the 
legislature, often at different times during the 
session; (3) each agency classified its accounts 
in its own way; (4) agency requests were often 
presented in lump sums and were not supported 
by data and justifications; (5) the requests were 
not related to projected revenues or  overall 
expenditures; (6) agencies dealt separately with 
legislative committees and received separate 
appropriations; and (7) departmental spending 
was controlled by little or  no central super- 
vision.' 

Under the cxecutive budget reform move- 
ment, budget preparation authority in a 
majority of  status was vested in an administra- 
tive board, comprised of the governor and 
other administration officials, or  in an executive- 
legislative commission, but when these initial 
arrangements proved unsatisfactory, governors 
became the chicf budget ai~thoritics for the 
s tates3 The executive budget movement had 
such a p r o f o ~ ~ n d  iiifluence in the shift of powcr 
from the legislature to the governor throughout 
the United States that,  today, 45 states have an 
executive budget under the governor's control, 
and, in two others, an executive board prepares 
the budget.4 

State legislatures went along with the 
establishment of executive budget systems. 
although perhaps not without some reservation, 
One leading authority on the development of 
budgeting explains the acquiescence of state 
legislatures from the following perspective: 

"It was not easy f f o  state lcgislaturer t o  
yield portions of their power of the purse to the 
executive. Perhaps more than m y  other, this 
power had been regarded as the mark of lcgislati~e 
vitality and indcpendence. It was over this powcr 
that the long itruggks were waged between 
Parliament and the Crown in England and between 
legislature and p v r r m r  in the cofonicr 'The 
decisive language of the C . S .  Constitution-'No 
nioncy ihdl  be drawn from the treasury. but in 

consequence of appropriations made by law'-is 
echocd in most state constitutions. In nineteenth 
century practice, this power of appropriations 
meant that there was no intermedim between the 
legislature and the spending agencies, no authori- 
tative executive budget that might constrain 
legislative action. But as it was ~onceived by the 
leading reformers, the executive budget would 
have forced a radical shift in fiscal power from the 

. legislature to the chief executive. Yet legislators 
could not resist the tide of reform; they too 
wanted to do soniething about the incessant rise 
in pubtic spending, and the), were frustrated by the 
loose financial anangementi that ucakened their 
legal control over spending. . . ."" 

In Hawaii, the principle of  the executive 
budget was firmly established in territorial 
government even before the reform movement 
took hold elsewhere in the United States. 'The 
Organic Act, which was passed by  Congress in 
1900 and which was t o  serve as the Territory's 
fundamental law for the next 59 years, placed 
the power of budget preparation in a 
Washington-appointed governor, rather than in 
an elected territorial legislature. by stating 
simply and clearly: ". . . the governor shall 
submit t o  the legislature, a? each regular session, 
estimates for appropriations for the succeeding 
hiennial period."6 

When the drafters met in 1950 t o  frame 
the original State Constitution, they noted that 
the trend in governmental budgeting had been 
definitely in the direction of the executive 
budget and that the Territory had followed 
the practice of leadership by  the chief executive 
in developing spending proposals. The Taxation 

' ~ l l e n  Schick, Budrci h n o v o r h n  ;n rile Stoies (The 
Brookings Institution. Washington, D.C., 1971). pp. 14-15. 
The work of this author. a frequent consultant t o  the tiawaii 
legislature and to the state administration, holds special interest 
for its treatment of budget developments in Hawaii. 

'~dr ian ,  Srnieond Loco1 Governmenis. pp. 236-237 

'~cction 53. Organic Act. A n  Act to Provide a Government 
for the Territory of tiawaii, June 14, 1900. 



and Finance Committee regarded the executive 
budget as being "of utmost importance in 
financial planning and c o n t r o ~ . " ~  Therefore, 
the executive budget principle was accorded 
constitutional status in the clause, "the governor 
shall submit to the legislature a budget setting 
forth a complete plan of proposed general fund 
expenditures and anticipated receipts of the 
State for the ensuing fiscal period. . . ."' 

In 1968, not only was the principle of the 
executive budget upheld but executive power 
was flirthered by specifying that the governor 
would submit a two-year budget and by 
requiring the legislature to  make appropriations 
for a two-year period, even though the legisla- 
ture would continue to hold regular sessions 
each year. While the trend among the states had 
been running strongly in the direction of annual 
sessions and annual budgets, Hawaii became 
uniquely one of the few states with annual 
sessio~is but with biennial budgets and biennial 
appropriations.9 

While the Constitution requires the legis- 
lature to enact a general appropriations bill 
covering two years in thc regular session of each 
odd-numbereti year, it also allows tile governor 
to  submit, and the legislati~re to  cnact, a sup- 
plemental appropriations bill to amend any 
appropriation for operating expenditures of the 
current fiscal biennium and to  aniend any 
appropriation act or bond authorization act of 
the current fiscal biennium or prior fiscal periods. 
There have been four general appropriation 
acts since biennial budgeting and biennial 
appropriations went into effect in 1971, and the 
legislature has found it necessary to  amend each 
such act with a supplemental appropriations 
bill in the even-numbered year. Thus, while 
the State is on a biennial appropriations system, 
there are still characteristics of annual appro- 
priations with respect to operating expcn~iitures 
and particularly with respect to capital iiivest- 
ment appropriations. 

That a change to biennial budgeting, 
and particularly bimnial appropriations, had 
vast political implications and would further 

erode the legislature's power of the purse did 
not appear to weigh too heavily on the 1968 
deliberations. Rather, the 1968 convention 
seemed to  have been persuaded by the state 
administration, which made a strong push for 
biennial appropriations, that the annual budg- 
eting process was taking up too much time 
and that extending the fiscal period from one to  
two years would result in economies. There 
was little appreciation of the view that the 
exercise of legislative power to approve, modify, 
or deny budget proposals of the governor was 
virtually the only effective check against com- 
plete executive supremacy, and that by requiring 
appropriations to  be 111ade for two-year periods 
rather than annually, this, in effect, would 
reduce the frequency of confrontation between 
the legislature and the executive branch over 
the whole budget, free the executive from 
financial dependence on the legislature for 
longer periods, and thus advance executive 
power. 

Expenditure controls. The power o f  the 
chief executive in budget preparation tells only 
half the story of the dominance of governors in 
fiscal affairs. Of perhaps even greater force 
is the power of the governor to  execute the 
budget and other appropriations after they are 
passed by the legislature--to grant or withhold 
funds, to  transfer funds from one program to 
another, and to otherwise modify the appropria- 
tions made. This power developed during the 
Great Depression when many states accumulated 
large deficits and it became apparent that 

'state of Hait'ail, f iocerd in~s  oJ the CondirutMnol Con- 
venrkinojHowoii, 1550. VoL I (Honolulu, 1960). p. 192. 

'state of Hawaii, The Consrifurion of ;he Stare of li/cx,aii, 
1950, Article VI, Section4.  

9 ~ h e  Council o f  State f;orcrnmentr, Starc Lefislaiire Appro- 
priations Rocess (Lex in~ton ,  Kentucky. 1975). p. 57. With the 
1968 consritutional anendmcnt, ifawsii joined Georgia asstates 
uith annual sessions and biennial budgets. There are now eight 
other states uith annual sessions and biennial budgets, bur this 
is the result of the states' shifting from biennial sesrions to 
annual sessions while retaining biennial budgcis. miher than a 
change froin annilal budgets to biennial b u d ~ e t s .  



complete adherence t o  legislative intent and 
legislative appropriations could not work under 
conditions of uncertainty and high government 
spending. Thus: 

.'The solution was to equip the governor with 
expanded powers over expenditures, enabling 
him to force agencies to adjust to unforeseen 
circumstances and to hold their spending below 
the levels specified by the legisiahiie. in particular, 
the govcmor was empowered to control the 
transfer and ailofment of funds and to superintend 
the execution of the budget. By means of this new 
power, governors became sontroileri in their own 
"ght, no longer mere agents of legislatire control. 
This transformation was abetted by the enlarge- 
ment of central budget staffs in which were lodged 
the routine administrative controls over expcndi- 
turc:"O 

Section 6 of the present Taxation and 
Finance article provides the constitutional basis 
for the establishment of a system for expendi- 
ture controls. It states: "Provision for thc 
control of the rate of expenditures of appro- 
priated state moneys, and for the reduction of 
such expenditures under prescribed conditions, 
shall be made by law." It is a section which has 
its origins in the 1950 Constitution and was not 
amended in 1968. Initially, the 1950 Taxation 
and Finance Committee proposed to  confer 
directly to  the governor the power t o  curtail 
expenditures, but the proposal was defeated 
and a substitute proposal was adopted to  
provide for more general language requiring 
the legislature t o  establish a system of expendi- 
ture controls.' ' 

The laws enacted by the legislature 
regarding expenditure controls comprise what 
is known as the allotment system.'* The 
legislature has declared its policy that its appro- 
priations are maximunz amounts and that the 
governor and the director of finance have the 
power to  reduce expenditures "in order that 
~avings may be effected by careful super- 
vision . . . and by promoting more economic 
and efficient management of state departments 
and establishments." In addition, if the director 
of finance determines at any time that the 
probable receipts from taxes or any sources 
for any appropriation will be less than antici- 

pated, the director can, with the approval of  
the governor, reduce the amount allotted or 
to  be allotted after giving notice to  the depart- 
ment concerned. 

While the governor has the constitutional 
power to use the item or reduction veto t o  
delefe or reduce appropriations, that power has 
not been used, except in rare instances, to  
correct errors. The deletion or reduction of 
appropriations can more easily be done through 
the allotment process as a matter internal to the 
executive branch. Therein lies one of the reasons 
for executive-legislative conflict. 

Revenue estimates. Combined with budget 
preparation and expenditure controls, revenue 
estimating can also be a source of power, 
inasmuch as it governs the overall spending 
policies of state governments. Here. the 
executive is again dominant. Among the states, 
20 state lcgislatures must or do rely only on 
executive sources for revenue estimates, usually 
the revenue departments or budget offices, 
or both. In West Virginia, the legislature is 
constitutionally required to  rely only on the 
governor's estimates. Only Arizona reports 
relying on legislative estimates. The remain- 
ing 29 states report using both executive and 
legislative estimates.' 

Hawaii's Constitution assigns to  the 
governor the responsibility for submitting to  
the legislature a complete plan of proposed 
expenditures and anticipated receipts. Thus, 
the governor has the responsibility t o  make 
revenue estimates. Nothing in the Constitution 

'O~llen Schick, "Rwiew and Evaluation Can Focus Light 
On Legislathe Reform," in Yeorhook of the Norionnl Con- 
ference of Stare Legi&tive Leaders (?iliiwaukee, November 
1971), p. 8. 

''state of Hawan, h c e e d i n g s  of the Consfztutionol Con- 
vention, 1950, Vol. 1,pp. 194- 195, 328. 

12~ections 37-31 to 37-42, Hawaii Revised Statutes 

I 3 ~ h e  Counni of State Gorcrnrnenrs, Srare Legislative 
ilppmprinrionsPlocess, p p  38 ,99  100. 



requires the legislature t o  be bound by those 
estimates, but, in practice, the executive's 
estimates heavily influence the  legislature's 
financial plan and its establishment of overall 
appropriation levels. 

The credibility of the governor's estimates 
is probably enhanced by the practice of wing 
a revenue-estimating committee, drawing on 
sources outside of government to assist in 
making the estimates. The governor is not 
required to  adhere t o  the estimates of the 
revenue-estimating committee, which has no 
legal status. Over the years, individual legis- 
lators have complained that the estimates have 
been low (some say deliberately low to  constrain 
the legislature in its expenditure policies), but 
their quarrel is probably less with the revenue- 
estimating committee than with the estimates 
themselves as they ultimately appear in the 
executive budget. 

Table 2.1 shows the estimated general 
fund tax revenues as they were presented m 
the executive budget for two previous 
bienniums, and compares them with the actual 
revenues each year. 

Table 2.1 

General Fund Tax Revenuer- 
Estimated vr. Actual 

FY 1973--74 to FY 1976-77 
(Thurtndr of -- .=.-.=--=--= --.-?--:--. 

Estimated Actual 
Fiscal years revenues rwenuesc Difference 

a~ource:  The Emurive  Bodget fw Fisca/ Biennium 1973- 
75. Val. IV.  

b~ouice:  The Mulri-Yew Program and Financial Plan and 
Executive Blidget for the Peiiod 1975-1981 /Budget Period 
197551977), V0l. I. 

C ~ r c e :  Annual financial report* of the State of Hawaii, 
1914-1977. 

Under the system of biennial budgeting, 
the estimates for each of the two fiscal years of 
the 1973-75 bienniu~n were made in late 1972 
and the estimates for the two fiscal years of the 
1975-77 biennium were made in late 1974. 
Thus, the time horizon which needs to  be con- 
sidered in making the estimates for biennial 
budgeting purposes extends over 30 months. 
One view of the forecasting problem is that it 
is "usually safe" to  make forecasts for one or 
two quarters, but forecasts one year ahead 
present "hazards," and two-year forecasts 
have "high risk" and carry the probability 
of "high" plus-or-minus errors.' 

Executive-Legislative Conflict 

Cognizant of growing executive dominance 
in fiscal affairs and its own diminishing control 
over the purse, the legislature in recent years 
has attempted to regain control. but it has 
managed to  exert its influence in only two 
areas: ( I )  in specifying the details which need 
to be included in the executive budget 
submitted to  the legislature; and (2) in insulating 
its own budget and the budget of the judiciary 
from the item veto and reduction veto powers 
of the governor. 

Of the first, a change made by the 1968 
Constitution opened the door to  an active 
legislative role in the  reform of the budget 
process. In place of the 1950 requirement of 
separate capital and operating budgets, the 
1968 Constitution left the form of the 
budget up to the legislature. The result was 
legislative passage of  The Executive Budget 
Act of 1970, an act which emphasized the plan- 
ning focus in budgeting, or  what is known in 
government circles as plsnning-programming- 
budgeting (PPB). It was a significant legislativc 
accom@ishment, in the view of one close ob- 
server of the Hawaii scene: 



'The most unusual and enlightening success 
story comes from Hawaii where llic slatc lcgis- 
latirrc disegaided the unwritten rule that budget 
innovation is the prerogative of the chief  executive 
and rebed the initiative in promoting and designiig 
a comprehensive PPB system for the state. To be 
sire, this assertive role led to some conflicts with 
the ~ O V S ~ O I ' S  oflice and with agencies which hzd 
to cope with multiple and diverse instructions. 
Hut it also made Hawaii the first (and probably 
the odg) government in the tlnited States to enact 
a budget iau. tifa1 sprcitics and madati.c both iiie 
piinciplcr and forms of the PPB systeiii . . . ."Is 

As t o  the second accomplishment, the 
legislature in t he  1974 regular session initiated 
rt coristitutional amendment t o  exclude appro- 
priations to t he  legislature and the jiidiciary 
f'rorti being subject to the itctn veto allti 

rcilitctiorl veto power of tlic govcriior. The 
1egisl;ttitre statecl as its purpose: "The 
articndnlent is ticsigned t o  sakguartl the .juilici;rl 
and legislative br;lnclics Irotri being tlominatcd 
hy a governor. At the sanie tirriz. the principle of 
clrceks and balances is ret;~iric~l liy aliowiitg tlic 
governor t o  veto, as it w / i ~ l c .  hills iiliich 
appropriate fiincls t o  hc cxpendeil by the j~tdici31 
anci legislarive hratiches."' -. l h c  itiireti~iri~citt 
was subsccj~tently ratified by thc people it1 tile 
1 'J74 general clcctioit. 

in the same session, the legislature further 
shielded tlie judiciary and the legislature and 
its service agencies frorn executivc branch con- 
trols by passing a bill wliiclt clarified tlie 
relationship o f  executive agencies with tlic 
judicial branch and the legislative brancli. The 
legislature declared as its findings and purpose: 

'The Constitution of thc Starc of ila\isii 
~xovidcs for three repmate and co-equal bianil?ei 
of government, the executive biansh. the judicial 
branch, and the legislative branch. 

'"The legisiatiire finds that, although the 
Constimtion incorporates the principle of sepea- 
rion of po*ers and the principle thdt no one 
iiiaiici, oC government chat! doriiinatc anoliier 
branch, the Hawaii Revised Statutes are not 
coniplcteiy coasirtent with these ciinstitutioiial 
principles. This is panicularty the casc uith rcspsr-t 
lo those statures which appear t o  permit the 
csecutire branch to crcrcise various adniinistra- 
l i ve  controls ever the judiciary and its courts and 
the lepislature and its agencies. Such itatutes 

arc in conflict with the constitutional status of  
the judicial branch and the legislative branch as 
.separate and co-equal hranches of government. 

'?lie purpose of this Act is t o  clarify the 
llawaii Revised Statutes and to bring the statutes 
into confor$nance with the separate and coequal 
status intended by the State Constitution for the 
tr\ecutive branch, the judicial branch, and the 

,legislarive branch."]' 

The inore important changes riiatlc by the bill 
now prevent the state co~nptrol ler  from stop- 
ping specific expenditures of t he  legislature and 
the judiciap, allow the judicial branch t o  submit 
its budget directly t o  the legislature rather than 
tlrrougtt the Departtiletit of Budget and Finance 
and thc governor,18 and vest in the chiefjustice 
ultirriate authority for personnel appointments 
and otlicr personnel actions of the judiciary. 

tiowever, the legislature's accoiilplishmcnts 
iii taking [lie i t i i t iati~e in budget r c h r n i  atid in 
insulating its budget anti that of tlie judiciary 
lioirl cxccutivc controls were virtiially its only 
successes in the effort t o  regain coiitrol over 
:he purse. In the crucial artas of Einanci;?! pclicy- 
making, i t  lost grortnd. As discussed in 
C'haprcr 4. it had long before lost effective 
control over the capital improvenicnts program. 
In rriore recent years, the leaislature has seen 
its authority t o  make appropl-iations for 
operating ant1 new programs being subordinated 
to the aiithority of t he  governor t o  it~iplement 
them. 

 chick. Yrorhmk of :he ,Vetio,ioi Ci,nficncc of Store 
L~~~is ior i i~r  Lcododeis, p. 12. 

 enat ate Bill 1943 -7.4, 1974 Kcgulai Session 

'?Act 159, Scsion Laws of Hawaii 1977 

l X ~ r e ~ h u s i y .  tibe judiciarl was subject to ail i o n l ~ l s  r x i -  
cired by thc l)epxtrnt.nt of Budget and Finance over executive 
departoicnts in the preparation of the budget. The cmtml 
budget agency could--and ofteri did-modify the judiciar).'~ 
budget rrqueits prior t o  their inclusion in tlie executivc budget. 
Moreover. it i f a s  influential. if not decisive. in determining how 
the piorrmn, and hudget categories of the j u d i c i ; ~  acre t o  be 
s t r ~ ~ L u l e d  



Budget restrictions. The administration's 
practice of restricting legislative appropriations 
had long nettled individual legislators. In 1976, 
following the legislative session, the simmering 
dispute empted into open conflict following 
reports that the administration intended to 
reduce general fund spending in fiscal year 
1976-77 by $60 million. Particularly because 
the State had reported an $83 million general 
fund surplus at the close of fiscal year 1974-75, 
the announcement provoked the ire of legis- 
lators. The chairman of the House Finance 
Committee summarized the legislature's case 
and related it to constitutional issues in this 
way: 

"I question the administration's proposed ie$tric- 
Lions on two grounds. First, they are wrong 
on their financial plan, and, second, if the governor 
disagrees with legislative appropriations, he should 
be using the item veto, where everything is in the 
open and the legislature itas the opportunity t o  
override the veto, rather than the administriitive 
practice of restrictions. 

"A year ago, they were doing the same thing in 
restricting funds, but we quickly learned how far 
off the mark they were. They estimated the 1975 
surplus to  be $47 million, and it acru&ly lly~rneri 
out to be $83 million, an almost unbelievable 
eiror of $36 million. They also underestimated 
tax revenues by $22 million. 

". . . there is a mnstitutional solution to diffeer- 
ences betwi.cn tile lrgirlature and the executive 
branch on spending matters, but the administra- 
tion has by-passed the constitutional machinery. 

"By providing for the item veto, the State Con- 
stitution clearly intends that the governor should 
reduce or delete appropriations through the use 
of his veto power in those cases where he disagrees 
with the iegislahrre. The use of the veto power is 
an open and visible process and because the legisla- 
ture can rustain or override the veto, this preserves 
the check~and-balances under our =Stem of 
govcinmenf. However, when the govcrmr uses 
adminisrrative restrictions to stop spending. 
this is subject to  no checks at all. tle can rewrite 
legislative budget acts at wilt, and I don't think 
that's whar was intended by those who drafted 
our Constitution. 

". . . if a constitutional convention is called by 
the people. I wiU uige the delegates to  review 
how to  stop the governor's assumption of  complete 
authority over appropriations and the emsion of  
the legislature's traditional power of the purse."19 

Two legislators filed a suit in Circuit Court 
challenging the governor's authority t o  withhold 
funds, contending that the administration's 
actions were, in effect, item vetoes outside of 
the constitutional framework. Another suit 
was filed by the Legal Aid Society on behalf 
of clients challenging the withholding of 
$105,000 which the legislature had appropriated 
for bilingual health aides." With respect to the 
suit filed by the Legal Aid Society, the court 
upheld the administration's authority t o  make 
budget cuts, and, with respect t o  the suit filed 
by the legislators, the court dismissed the suit 
on the basis that they lacked standing t o  
institute the a c t i ~ n . ~ '  

Legislators would probably have a lesser 
quarrel with the administration if the adminis- 
tration merely reduced program expenditure 
levels under the changed condition of 
anticipated revenues being less than originally 
estimated at the time the appropriations were 
passed. Frequently, however, entire amounts 
for particular programs are withheld, as 
Table 2.2 shows. 

Act 226 was the Supplementary Appropria- 
tions Bill passed in the 1976 legislative session. 
In addition t o  accommodating administration 
requests to amend the biennial budget which 
was passed in the 1975 session, Act 226 also 
appropriated funds for a number of programs 
and projects initiated by the legislature. The 
administration withheld the entire amounts of 
51 legislative programs, totaling some $3.2 
million, and, on June 30, 1977, all of the 
appropriations for the 51 programs lapsed. 

i9~epresentative Jack K. Suwa, News Release, House 
Finance Chairman Attacks Budget Restrictions, June 15, 1976. 

20~onolu2u Stor-Bulleiin. Lawmakers Sue Over Ariyoshi's 
Budget Cuts, September 14, 1976: Honolulu Advertiser, Two 
sue State over budget cuts, September 15, 1976. 

2t~onolulii Stor-Bulletin, Ariyoshi's Cuts Ruled Legal, 
September 30, 1976; Honolulu Adverther, Judge rejects chal- 
lenges to cuts,Scpternber 30, 1976. 



Table 2.2 

Programs and Appropriations Not Implemented 
Act 226, S.L.H. 1976 

=---.-.= .- - . . -, =&----...-.. ~ 

Amount 
Program lapsed 

. . . . . . . . . .  Hawaii Tranrportation Servhces 
. . . . . . . . . . . .  Kauai Tranrportation Services 
. . . . . . . . . . . .  Maui Transportation Services 

Achieve Selected Excellence for Vtewerrhip . . . .  
Hamakua Pamakani Planr Project . . . . . . . . .  
Siatewide Facility for Aquaculture . . . . . . . .  
Grant t o  Habititat . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . .  Maul Day Activity Program 
Expand School Health Project . . . . . . . . . . . .  

. . . . . . . . . . . .  Honokaa Horpirai Equipment 
Giant to Molokai Hospstal . . . . . . . . . . . .  
Family Planning Service . . . . . . . . . . . . .  
Learning Disabil8ties Pilot Project . . . . . . . . .  
Hawa~i Association for Retarded Children . . . . .  
Alteinative Education Piogramr . . . . . . . .  
Supnor1 Languagr Schools . . . . . . . . . . . . .  
Counsel~ng and Guhdance Teachers . . . . . . . .  
Films Relating to Governmental Processes . . .  
Research Alternate User for Lava Rock . . . . . .  
Outward Bound Program . . . . . . . . . . . . . .  
0ther r7  . . . . . . . . . . . . . . . . . . . . . .  

TorJ . . . . . . . . . . . . . . . . . . . . .  

731 other programs. each under $50.000. 

Source: Annual Fmanrial Reporf of ihe Sfate of Hawaii For 
the Fiscal Year Ended June 30. 7977. Supplemental 

Detail, pp. 2-32. 

The scope and frequency of restrictions 
on appropriations were apparently not foreseen 
by the drafters of the 1950 Constitution. In 
discussing its original proposal for expenditure 
controls, the Taxation and Finance Committee 
observed: 

". . .  In oidcr t o  keep reasonably close to the 
actual [revenue] soUections, provision should be  
made for curtaihent  of rxpcnditures by the 
governor.-It can be reasonably expected that this 
power wiU be seldom usd. Governors are 
responsive t o  public opinion, as is the legislature. 
The governor nnrmaUy looks upon the appro- 
priation as the proper amount for the  department 
t o  spend. It wiU be only under extraordinary 
conditions that he will be called upon to reduce 
the spending level established by the lcgir 
lature."2* 

Transfers of program appropriations. In 
addition to  the substantial power that can be 
wielded by the administration in the with- 
holding or reduction of appropriations, the 
governor can also influence the execution of the 
budget in the transfer of appropriations from 
one program to another. Recent legislative 
history concerning the authority for appropria- 
tion'transfers discloses that the legislature has 
attempted to  strike some kind of  balance 
between (1) according the governor some 
flexibility in executing tile budget. and ( 2 )  
trying to assure that legislative intent is met. It 
also shows that legislative efforts have not 
azhicved tht  results intended. 

Prior to  1970, legislative appropriation acts 
commonly gave to  the administration the 
authority t o  transfer appropriations within a 
department, but they were qualified to  
safeguard iegislative intcrests. For exa~nplc, the 
General Appropriations Act of 1969 specified 
that: 

. . trsn5fr.r oi funds hetween program appro- 
priations wethin a department. .  . may be made 
by the liead of the department upon his certifi- 
cation, anti appioval by the director of tlic Ikparl-  
ment of Budget and FFinance, that appropriation 
balances are or will be vvaibable for such transfers 
after the program objectives intended by the 
le~islature have been accomplished and that such 
transfers ;lie necessar?. t o  accomplish program 
objectives authorized by the legislature."~3 

With the passage of The Executive Budget 
Act in 1970: appropriation transfers would 
ordinarily have been prohibited thereafter. 
Among the provisions included in the act was 
one which specified that no appropriation 
transfers or changes between programs can be 
made without legislative authorization. It also 
provided that, when authorized transfers or 
changes are made, they must be reported t o  the 
legislature.2' 

2 2 ~ i a t e  of Hawaii. Proceedings of The Consriiurionoi Con- 
renrioa, 1950, Vol. I, p. 195. 

23~rc t ion  13, Act 154. Session Laws of tiawaii 1969. 

Z4~e r t i on  37L74(d). Hawaii Revised Starutes. 



However, in the General Appropriations Act 
of 1971, which provided for program appropria- 
tions for the first biennial budget as required 
by the 1968 Constitution, a provision was 
included which permitted the governor, or  the 
director of finance if so delegated, to  transfer 
appropriations made for research and develop- 
ment and operating purposes.25 No conditions 
needed t o  be met, in effect allowing transfers 
anywhere within the operating budget. In 1973, 
the General Appropriations Act provided for 
the same general authority to  the governor, 
except for the general limitation that the pro- 
grams from and to  which transfers are made 
must fall within the same major program area." 

Recognizing that it had perhaps accorded 
to  the governor too much authority to modify 
the budget acts," the legislature moved in the 
1975 session to  regain a measure of control. 
It authorized the governor to  transfer funds 
within a department, "provided that such 
transfer shall be with the concurrence of the 
President of the Senate and the Speaker of the 
llouse of ~epr r sen ta t ives . "~~  In 1977, the 
legislature further strengthened that provision 
by specifying that the governor must obtain the 
u~,prnvuI of the presiding officers and that the 
approval must be obtained prior lo effecting 
any transfer.* 

Whether the budget acts require concur- 
rence or approval, it is apparent that legislative 
efforts to  reassert control in the last two General 
Appropriation Acts have been ineffectual, 
since the governor, in effect, approves the 
transfers of  appropriations and infonns the legis- 
lature that they have, in fact, been 

Other inconclusive legislative initiatives. In 
the last two years, three different approaches, 
in the form of three different bills, can he dis- 
cerned in the efforts of the legislature to  regain 
control, one originating in the Senate and two in 
the House of Representatives. All three efforts 
failed t o  complete the entire legislative process 
necessary for passage, and, in any event, they 
would have faced the possibility of a veto, given 

the strong opposition of the administration to 
all three measures. 

ZheSenate. In 1977, the Senate passed 
a hill which would have established a joint 
Senate-House controlling committee to  oversee 
appropriations and authorize transfers of appro- 
priations. It would have also provided for an 
emergency purposes fund, to  be built up  b y  all 
appropriations not allotted by the end of a 
quarter, with the controlling committee having 
the authority to  make authorizations and 
expenditures from the fund.3 ' 

The bill was in part patterned after the 
system in the Oregon Constitution. The Oregon 
Constitution provides for a joint legislative 
committee, called the Emergency Board, with 
authority to allocate funds for emergency 
situations and unforeseen contingencies from 
funds appropriated to the joint committee. The 
Emergency Board has the authority to  establish 

25 Section 17. Act 68, Scs ion  Laws of fiawaii 1971 

" ~ c c t i o n 9 1 ,  Act 218, Session Laws of tlawaii 1973. 

2 7 ~ n  the opening day of thc 1975 legislative session, the 
newly-elected Preadent of the Senate, Senator John T. Ushijirna, 
uatat:  "An assesment o f  past legislative sessions has seen the 
ciorion of legislative control in the total concept o f  govein- 
ment . . . .Our position as architect of legislation and the over- 
seer of  the implementation processvia thcr'uecutiue Branch will 
be established. We have sbdicated to the executive hranch 
many of the inherent powers that were rightfully within the 
province of the legislature.. . ." Journol of rhc Senore of rhc 
Ekhrh Legislefure of [he Sroie of f lawi i ,  R f y i a r  Scssion 
of 1975, p. 4. 

"~ect ion  102, Act 195, Session Laws of  Hawaii 1975.  

29~ect ion  99, Act 10, i2irrt Special Session Laws 1977 

3 0 ~ . g . ,  letter from the governor to the presiding officers 
of the legislature, dated June 30, 1977. The letter begins: 
"I hove, on rhis dqv, opproved the following transfer o f  
funds . . . ' and closes with: T h i s  transfer wos mode 
pursuant to  Section 102 of Art 195, SLH 1975, G c n e d  
Approrpiations Act." [Emphases added.] This particular 
letter announced the transfer of  67,485,362 among programs 
of the Department of Education. 

3 1 ~ e n a t e  Biil 790, S.D. 1, 1977. 



budgets for new programs o r  activities for which 
appropriations were not made, to increase ex- 
penditure limitations established by the legisla- 
ture, and to review federal grant applications 
prior to their subnlission to the federal govern- 
ment. Thus, in the view of Oregon's legislative 
fiscal officer: "As a result of this constitutional 
authority, the Legislature has not found it 
necessary to provide the Executive Branch with 
the flexibility as t o  the administration of the 
state budget as would otherwise be the case."3 

Ainong the objections raised by the state 
director of finance, two were based on consti- 
tutional issues: 

". . . l'irst, we believe that the provisions 

of this bill iue in direct conflict with a fundamental 
priildple of bur democratic system of government; 
i s . ,  the doctrine of tho separation of powers. The 
(:onditution of the State of Hawaii dearly cstab- 
liil,cs this doctrine in t h r  ltawaii governmental 
process. It provides fur a Legislature as the law- 
making and poiicy-setting body; and it provides 
for an 1;xecutive Branch, under the direction of the 
Governor, responsible for the day-to-day adminis 
tiation of tbr  affais  of the State, iVe he!ieve that 
caactnient of this bill would seriously jeopardize 
the functioning of State government as conceived 
hv the Constitution for it okices ccifain dsv-toiiav 

which restrictions can be made. In addition, the 
House sought to reduce the power of the 
Department of Budget and Finance and assign 
the responsibility for making specific program 
reductions, if necessary, to the operating 
d e p a ~ t r n e n t s . ~ ~  The House Committee on 
Finance explained the reasons for its proposal 
for a system of aggregate fiscal controls: 

''The present system of aiiotment control 
extends t o  a fine level of detaii. This control 
involves the approval, disapproval, or moditication 
of specif,c objects of expenditure. Such a system 
poses no serious problems when the amounts 
allotted are the same as the  amounts appropriated. 
Flowever, in time of austerity when allotments are 
substantially below appropriations, the central 
budget agency, through the  atlotment system, 
exercises control over program execution decisions. 
In order to place the responsibility for ruck 
deckions where it rightfully belongs without any 
dcttaction from the central budget agency's 
reeonsibility to oversee and safeguard the overall 
financial condition of the State, this bill provides 
that when allotments are less than appropriations, 
fllz central budget agency would notify the various 
agencies of the aggregate reductions t o  be made 
but each agency would decide which program and 
whkil objccts of expenditures are to be 
reduced"35 

administr~tivf functions with a legislative This Was not an original idea. It was 
tontrolling board' and severely crales tile powers 
of the Governor to effectively administer the evidently what the 1950 constitutional drafters 
Executive Branch of goverment as required by had in mind when they wrote the original pro- 
the Const~tution. 

"Secondly, we seriously question the con- 
stitutionality of: 1) a delegation of legislative 
authority which this bill provides to s select goup 
of legisiators arid 2) the authority of any individual 
lcgjslator or g o u p  of legislators to act in any 
capacity a t  a time when the legislature is not a 
iormally constituted hody (i.e.. in session) as 
provided by law."33 

The Senate bill did not advance in 

vision o n  expenditure controls: 

'To avoid the reduction of expenditures 
item by i t m ,  the governor is @"en the authority 
to reduce expendituies and control the rate of 
expenditures dniy to the extent 'proper t o  effect 
economies.' Thus, in the  opinion of your Com- 

32~e t t e r ,  Floyd G. Gouid t o  Senator Richard S. $1. Wong, 
the dated August 18, 1976. 

flou5e n o ~ ~ i b l t .  because of the const~tutional ,- , ' 
issues raised by the dirccror of finance 

~2 Ciieen R. Anderson, Dire~Tor, Department of Budget 

and Finance, Testimony t o  the Senate Committee on Ways 
and lirvls on Spnate 89 No. 790. .March 3. 1977. o ~ .  2--3. . . 

The House. The approach of the EIot~se 
of Representatives was to amend the allotment 3'iioure B~I I  9, 19'17. A simihr bill, Itouse ~ i ~ i  10, was 

statutes to reduce the discretionary pas& by the House in the 1975 regular session, but it 
failed to pass the Senate. 

authority of the governor and the director of 
finance in making restrictions. with shortfalls 3 5 ~ i o u x  Standing CCornmjtree Repon No. 159, Starch I ,  
in revenues being the only condition under 1977, on F I O U ~  ~ i l i  h0.9. 



mittee, any reduction authorized by the  governor 
would be in total sums by depztments, agencies, 
etc., and the respective heads thereof would defer- 
mine which expenditures under their jurisdiction 
'wouid be  curtail&, unleu the  legislature 
wecifieaily authorizes more detailed budget 
control. This provision on contioi of expenditures 
is definitely in line with good iimancial manage- 
rnent."36 

The chairman of the 1950 Taxation and 
Finance Committee amplified the committee's 
intent in this way: 

"It's not prop~sed  in here, and 1 t h i i  it's 
corered quite clearly in the report, that whaterer 
legislation is enacted to implement this procedure 
could require that in making any reduetionsunder 
those situdions where the revenue falls below 
estimate that the governor would be lhnited in 
making those reductions to making them by 
amounts instead of by being able to tell a depart- 
ment head that he  shouldn't be able to cinploy this 
man for this particular purpose or that hc 
shouldn't buy this desk or that he shouldn't - - h e  
ought t o  put off the purchase of a typewriter 
until the following quarter, or something like that, 

Congress for essentially the same reasons which 
prompted the introduction of a state version 
of the act. President Nixon had unilaterally 
impounded congressional appropriations 
through executive actions which the Congress 
believed were unconstitutional. While the  Con- 
gress was supported in the courts, it also sought 
to resolve disputes with the President through 
the establishment of a formal system. 

Staff comments on the House measure 
expfailled the purpose of the bill as follows: 

'The purpose of this bill is to change the 
cuncnt practice whereby the governor exercises 
unilateral authoiity in determining how much of 
legislative appropriations should be expended 
or whether they ihouid be expended at aU. This 
authority is currently exercised by the governor 
tluough administrative processes which are not 
arbjeot to fuU public view. The bill would change 
the current practice by requiring all proposed 
recissions or deiem~ents of appropriations t o  be  
subject to a folmal and visible system of executive 
reporting and legislative rcview."39 

"I know that there has been some criticim 
of the present system due in part, in m y  humhle 

The following are the main features of the 
opinion. to ineffective adniinistralion ivllen the impoundment control bill: 
budget director gocr to the extent of instnicting 
the department head what items he should have 
and what itcrns he shouldn't have, and I think the 
report is quite explicit on that. And, of  course, 
it should be very - - the legislation siloukl be  very 
carefully drafted to make sure that that idea is 
canied out  in the I S W . ' ' ~ ~  

Thus, the House hill could be viewed as an 
effort, albeit belated, to meet the intent of the 
1950 drafters of the Constitution. However, the 
bill, opposed by the administration, did not 
pass the Senate. The position of the present 
administration is that it has already provided 
the operating departments with greater 
authority in determining specific program 
expenditure levels. 

In the 1978 legislative session, the House 
attempted another approach.38 The chairman 
of the House Finance Committee drafted a pro- 
posal patterned after the Federal Impoundrnent 
Control Act, which currently governs the 
relations of the President with the United States 
Congress. The federal act was enacted by 

1.  All appropriations to be witlihcld by 
the governor, whether permanently 
or temporarily, must be reported to 
the legislature. 

2 .  Proposed recission or permanent with- 
holding of appropriations must be 
released for obligation and ex- 
penditure if the icgislaturc fails to 
approve the proposed recission within 
45 days. 

3 6 ~ t a t e  of Hawaii. Proceedinfs of fhc Consfifurbnol Con- 
venrbn, 1950. Voi. l , p .  195. 

3 7 ~ t a t e  of Hawaii, Proeeedinfs of ihe Crinsrirutiowl Con. 
vrnrbnofifowoii, 1950. VoL I1 If!oeolulu, 1961). p. 195. 

39~taf f  Comments on lfousc Bill 1972 7 8  Rel;bling t o  
Iinpoundmenl Control, undated. 



3. Temporary withdrawal or deferral of 
appropriations may be made if either 
the Senate or the House does not 
transmit t o  the governor a message 
disapproving the proposed deferral. 

Bedictably, the bill also ran into the 
opposition of the state administration. The 
director of finance argued on practical grounds 
that it has been necessary for the executive not 
t o  allot all of the appropriations authorized by 
the legislature in the past five years, because 
if it had done otherwise, the State would have 
incurred a cumulative deficit of $245 million. 
In addition, the director objected on constitu- 
tional grounds: 

" . . . it is our belief that the requbements for 
the concunence by the Legislature in the allotment 
process as outfined . . . would not only dilute the 
budget execution authority a d  respon%%ility of 
the governor.. .but it also appears to us to be in 
conflict with the separation of powers doctrine 
of the Hawaii State Constitution. The allotment 
process is clearly an Executive Branch function, 
and indunion of the Legislative Branch in the 
process would, in our opinion, constitute an 
infringement on the executive powers of the 
Governor as delineated in our ~onstitution."40 

received into its general and special funds a 
total of some $326 million in federal funds 
in fiscal year 1975-76, or 25 percent of total 
state  receipt^?^ 

In many states, federal funds escape the 
attention of state legislatures, because the 
fedevl grants are requested and obtained 
directly by executive agencies. Frequently, 
the fust time that legislatures are aware of 
the federa1 funding of a program is when the 
federal funds are about to run out, and state 
funds are requested to keep the program going. 

The National Conference of State Legisla- 
tures has been leading a movement for state 
legislatures to assert controls over federal 
funds. The national organization points out that, 
with federal funds, state agencies have been able 
to support programs and employees entirely 
outside legislative purview, and that vrry few 
state officials, from the governors to the legis- 
lators, have comprehensive information on 
current amounts of federal aid, let alone the 
state financia: obligations resulting from the 
aid .4 

The Speaker of hfinnesota's I-louse of 
The bill did not advance' and because of Representatives summarizes the case for legis- 

the constitutional questions which had been lative control over federal funds as follows: 
raised with resoect to the imooundment control 
measure as well as the Senate bill, several key 

". . .Without legislative oversight, executive 
legislaton saw the issue of executive-legisktive departments and agencies have the tendency to 
fiscal relations as one for the constitutionaf reach fw whatever federal money they can obtain 

convention to resolve. without considering the implication of bloated 
departments or state assumption of these programs 

Control over Federal Funds 40~ileen -R. Anderron, Director, Department of Budget and 
Finance, Testimony to the House Committee on Finance on 

Federal funds have come to assume an House Bill No. 1972-78, F e b r u a ~  14, l9 i8 .  

important part of state and local finances 
41~atianal Confexence of State Legislatures, Srore Legislarive 

throu&out the United States. In fiscal Year a n r m l  of ~ t d ~ i  Funds, State ~ - ~ ~ i ~ ~ ~ i v ~  Repon ( D S ~ V C ~ ,  

1976-77. the federal government channeled Coiorado, Marc* 1978). m. 1.4. - . . 

over $73 biflion in federal aid to state and local 
governments Between 1960 and 1975, federal 42~epartment of  Accounting and General Senicen, ,fnr:uoi 

aid to the state and county governments Fimncwl Report ofrhe Srore of Howeii (IIonolulu, 1976). 

in Hawaii increased by over ten times, the third 
43~ational Conference of State Legislatures, hogfern 

increase the states.4 ' With Announcemenr of Serninnr on Srore Le~ir1otii.e Cotiliol of 
respect to state government only, Hawaii FederoIFunds,Ma~ 12-13,19ia. 



when federal money expires. This fragmented 
appmach usually leads to duplication and wasteful 
cxpendtture of dollars. Just like the werage wage 
earner, slates feel the pinch of inflation and are 
searching for ways to maximize every dollar going 
out of the treasury. 

'%at's why legislators have taken pains 
to become more professional in approaching 
today's complex problems, especially in 
budgeting. Yet, they are accountable t o  their 
mnrtituentr-the public. Unlike many buieau- 
ciats, they arc not concealed from public view, 
but arc open to constant scrutiny. They are 
in the position to  make judgments on where and 
how federal aid can best serve the interests of their 
m m m u n i t ~ . " 4 ~  

However, state legislatures have faced legal 
challenges in their attempts to assert control 
over federal funds. Often, the definition of 
"public funds" has been held to exclude federal 
funds. There is also the contention that a state 
may violate contractual obligations if the legis- 
lature denies funding for a particular program. 
?he most serious challenge to legislative 
authority is that delegation of legislative appro- 
priations autltority to a committee has been 
judged unconstitutional in many states, thus 
making it difficult for legislatures, during the 
interim period between sessions, to authorize 
or deny the use of federal funds.45 

The landmark case to date appears 
to be in Pennsylvania, where, since 1976, 
the Pennsylvania legislature has appropriated 
federal funds. Its authority was upheld in a 
Commonwealth Court decision, Shupp v. Sloan, 
affsming the constitutional right of the 
legislature to appropriate all funds deposited 
in the state treasury.46 The decision has been 
appealed. 

While the states elsewhere seem t o  be 
steeped in executive-legislative conflict over 
the control of federal funds, the dispute has 
not emerged in full force in Hawaii, although for 
years individual legislators have complained 
about their lack of information and control 
over federal funds. There are probably two 
reasons why legislative control over federal 
funds has not erupted as a salient issue in 

Hawaii. First, The Executive Budget Act of 
1970 requires all sources of funding to be 
identified in the program appropriation requests 
contained in the budget, including all sources 
of federal funding, and the appropriation acts 
likewise identify federal funds wherever 
applicable. Thus, it gives the appearance, if not 
the reality, of the legislature having control over 
federal funds. Second, with the lack of effective 
legislative control over the execution of appro- 
priations generally, the question of federal funds 
control is merely secondary. 

As a practical matter, the legislature has 
little information as to the specific purposes 
for which certain federal funds will be used and 
there is, moreover, no certainty that the amount 
of federal funds identified in the various pro- 
gram appropriations will, in fact, be received. 
It could be more, less, or none at all. Current 
legislative policy seems t o  be t o  allow the 
executive branch to go after federal funds with 
the understanding that federal funds should be 
used to reduce state expenditures. Thus, the 
general appropriation acts routineiy include 
the following provision: 

"Where the Govcrnoi or any agency or any 
government unit is able to  secure federal funds 
or other property malie available under any Act of 
Congress or any funds or other properly from 
private organizations or individuals, to be ex- 
pended in connection with any program or works 
authorized by this Act, or otherwise, the Governor 
or agency with the Governoi'r approval shall have 
the power to  enter into such undertaking with 
the proper offices or agencies of the federai govein- 
ment or private organizations or individuals. While 
most federal-aid allocations are known and local 
matching funds are provided in this Act, there 
may be programs for which federal-local cost 
rharing ;lie not yet determined. In such ca r s ,  the 

44~ar t in  01, Sabo. "State Conrioi of 1:cdcraI IVundr," 
~Vnrionollownnl, July 9, 1977. p. 1096. 

4S~at ional  Confcrcnce of State Legislatures, Srofe Legis. 
loiive Conriol of Federal Funds, p. 3. 

4 6 ~ i n n i e  Ausferman, "Can Legiriaturci Control f'ederal 
Funds?'. Srote Lexishrures, January!Fcbmaw 1958, p. 1 2 .  



availability of  federal funds shdl be construed 
as a reduction of State costs whenever possible."47 

Should Hawaii's legislature move in the 
direction of greater control over federal funds, 
as other state legislatures appear to  be doing, 
constitutional questions could develop with 
respect t o  the powers of the executive vs. the 
powers of the legislature. This has been the 
experience in other states. Therefore, it may be 
appropriate to review the Constitution t o  deter- 
mine whether the legislature has the authority, 
or should have the authority, t o  approve what 
kinds and amounts of federal funds should be 
pursued and to  authorize the specific purposes 
to which they are to  be applied. 

Issues and Alternatives 

Arguments. The ascendancy of the execu- 
tive to  the dominant role in financial affairs 
can be viewed from several perspectives. One 
perspective is that the dominance of the execu- 
tive not only should he accepted but that it 
is absolrrtely necessary for the day-to-day con- 
duct of financial affairs. The governor is the one 
single person who can logically be chargcd with 
the responsibility of preserviiig the fiscal in- 
tegrity of the State along with overseeing the 
efficient use of state funds. The transfer of all 
or  part of the governor's discretionary authority 
t o  the legislature would be unworkable, as it 
is doubtful that a collective body would be 
willing to, or could, assume responsibility for 
preserving the fiscal integrity of the State on a 
day-today basis. 

I h e  second perspective is that, while there 
may be an imbalance between the executivc. 
and the legislature in the exercise of fiscal 
authority, that imbalance has been brought 
about -at least in part-by the legislature's 
abdication of its powers. Whar has been given 
away legislatively can be returned legislatively, 
if the legislature has the determination to  re- 
assert its control. Thus, there should be no 
attempt to  correct through the Constitution 
what might be corrected by statute and by a 
change in legislative policies and practices. 

The third perspective is that a serious im- 
balance in executive-legislative fiscal relations 
has developed, an imbalance not intended by the 
Constitution. Inasmuch as legislative initiatives 
have been inconclusive and challenged on 
constitutional grounds, the Constitution should 
be reviewed to  determine how t o  redress the 
balance and prevent further erosion of the 
legislature's power of the purse. It should be 
done frorn the standpoint of correcting the 
balance by amending certain provisions, or at 
the minimum, assuring that legislative initiatives 
to correct the imbalance will fmd constitutional 
support. 

Alternatives. I f  the reviewers of the Con- 
stitution adopt the first or second perspective, 
then little more needs to  be said. It is only under 
the third perspective that alternatives emerge. 

Anlong the alternatives are the following: 

A return to  annual appropriations 

A limitation ou the power of the governor 
to restrict appropriations. ranging from a 
prohibition of executive impoundments 
to  sornc degree of securing legislative 
approval. 

A requirement that a system of aggregate 
fiscal controls be adopted, as originally 
intended by the drafters of the 1950 
Constitution. 

A formal mechanism for the making and 
revising of revenue estimates. under which 
the executive would be bound in preparing 
the budget and the legislature would he 
bound in making appropriations. 

. A method by which the legislature can 
delegate its powers t o  a board or 
committee of its establishment to  oversee 
the expenditure of funds and authorize 
transfers of appropriations and other 
actions. 

4i~ecrion 106, Act 10, PLrrt Special Session Laws 1977. 
Oll,cr general appropriation acts contain similz provisions. 



Even before any of the foregoing alter- perspective that the governor should rightfully 
natives can be considered, some consensus play the leading role in the discharge of fiscal 
would need to be reached that there is an im- responsibilities, o r  the perspective that the legis- 
balance in executive-legislative fiscal relations lature has not exhausted its efforts through 
and it is one that should be corrected through changes in the statutes or changes in its appro- 
the Constitution. Against that view would be the priation practices. 



Chapter 3 

FISCAL RESTRICTIONS 

All state constitutions restrict the taxation 
and finance powers of the respective states in 
some way, some much more extensively than 
others. Restrictions can be the only effect of 
constitutional provisions relating to taxation and 
finance, because a state constitution cannot 
augrncnt the power of the state beyond what 
it already has as a sovereign state in the federal 
system. Under the United States Constitution, 
the states have all those powers not delegated 
to  tile national government. They cannot have 
more than that. But they can have less, if, 
throicgh their state constitutions, they restrict 
themselves from the full exercise of their 
taxation and finance powers. 

Constitutional restrictions directly affect 
the powers of the legislature, since it is the 
branch of government which authorizes the 
raising of revenues and the expenditure of funds. 
However, the executive branch is also affected, 
since restrictions against the legislature would 
constrain the governor's powers in proposing 
taxation and finance policies. Generally, the 
extensiveness and force of constitutional re- 
strictions reflect the degree of trust that the 
people have in representative government, and 
particularly the amount of faith they have that 
the ie~islatura will act responsibly in balancing 
govt'rnmcnt costs vs. t3xpayer interests. 

In other state constitutions, it is not un- 
common to find prohibitions against certain 
kinds of taxes, the earmarking of tax revenues 
for specific purposes, or requirements for a 
specific process to be followed, such as the 

referendum, before a financial decision can be 
authorized. In Ilawaii's Constitution, the most 
extentive restrictions are the limitation on debt, 
which is treated as a separate subject in 
Chapter 4, and the requirement for biennlal 
appropriations, which is discussed in the con- 
text of executive-legislative relations in 
Chapter 2 .  

This chapter covers the other restrictions in 
the taxation and finance article concerning 
( i  j tile public purpose clause and its relationsliip 
to new purposes of borrowing being advocated 
by various special interest groups, (2) the 
prohibition against the delegation of taxing 
powers and its impiications should the 
legislature attempt t o  pass legislation to  have 
Hawaii's income tax laws conform automatically 
to federal changes and amendments, and (3)  the 
restriction on the legislative process which 
requires that priority be given to  passagc of the 
General Appropriations Bill in the odd- 
numbered year and the Supplemental Appro- 
priations Bill in the even-numbered year. This 
chapter also reviews the notion of the balanced 
budget and the earmarking of revenues, and 
treats, as perhaps the leading contemporary issue 
in taxation and finance in Hawaii and elsewhere, 
the question of limitations on government 
spending. 

Limitations on Government Expenditures 

Spending limits were not an issue in the 
1968 constitutional convention. Times were 



good, the Islands were enjoying the economic 
boom of the first decade of statehood, and the 
state and county treasuries were being 
replenished to the extent that old programs 
could be enlarged, new programs could be 
started, and a considerable amount of cash 
could be spent on capital improvements. The 
national economy, although it was soon t o  feel 
the effects of the escalation of the Indochinese 
war, likewise appeared to be in a relatively 
good condition, with stable prices, cheap energy, 
and excess capacity holding out the promise that 
growth could he accelerated and unemployment 
decreased without stimulating inflation. 

Times have changed, and the public's 
tolerance of government spending has changed. 
There are a number of reasons for the change 
in public attitudes. First, inflation has ravaged 
personal and family budgets, and, even as 
inflation decreases real income, government 
taxes, applied from all levels of government, 
continue to take larger bites from paychecks, 
larger in the absolute sense if not larger propor- 
tionately. Second. government is perceived to 
be the culprit for seemingly not being able to 
do anything about the large problems of 
inflation and unemployment, for spending 
money foolishly, and for having too little 
regard for the plight of taxpayers. Third, and 
this has specific application for Hawaii, 
spiraling welfare costs, the costs of unemploy- 
ment compensation, the notoriety attached t o  

tutions and have been directed against local 
governments. California's Proposition 13, 
probably the most widely discussed tax limi- 
tation in the Nation this year, is an initiative 
which would directly affect the revenues of 
local governments by rolling back real property 
taxes drastically and limiting their increase 
thereafter. ' 

A discussion on state spending limitations 
could just as easily be applied t o  local govern- 
ment spending limitations. Some would further 
insist that it is not logical to propose state 
spending limits only, because a state could shift 
functions and programs to local governments, 
impose higher financing burdens o n  them, and 
the net result would be the same. 

Limiting expenditures vs. limiting revenues. 
The first question that limitation advocates 
should pose for themselves is whethcr they 
propose limiting expenditures or whether they 
propose limiting taxes. Theoretically, either 
approach is possible. One study poses tlre issue 
in this way: 

". . .either approach to a limit ivill achieve 
the same result. 

"Drafters may wish to restrict expenditures 
if they believe spading pressures arc the catalyst. 
Since a gowing  level of appropriation ,nust be 
matched with growing revenue sources, capping 
expenditures might seem the most logical 
mechanism for restraining taxer. 

pay raises for public officials, and the salary and "On the other hand, it's spiraling taxes 
wage demands of public employee unions under which are the source of concern for millions of . . 

collective bargaining, all combine to raise citizens. [Taxpayers] might approve of public 
wending rprees if additional taxes were somehow 

public fears that government budgets are headed not required t o  finance such outbursts. But more 
out of sight at the expense of business and spending means more taxer From this perspective, 

individual taxpayers. controlliler revenues might have more appeal since 
it is a distaste for "ring taxes which arouses tax- 
payer ire."' 

In Hawaii, most discussion has revolved 
around the issue of state spending limits rather 

'~zlifornia.s voters suere t o  have decided on Pmposition 13 
than county spending limits. This is probably tn an election on June 3, 1978. if approved by  thevoters and if 
because the state government is much more it survives legal challenges, the measure would rcquire that the 

visible and pervasive in both its of property tax not exceed 1 percent of ntarket value and the 
valuations would be barcd on 1975 prices. Also, subsquent revenues and its expenditures and because it is inneases be 

to a marimurn of pncent a ear, 
by far the largest employer. However, niost 
spending limit actions in other State5 have %ushington State Research Council, Store Tnx and EX- 
originated with state legislatures or state consti- pcndirwe Limitnrbn (Olympia, March 1978), p. I?. 



Rather than the choice being almost equal, 
it would appear, however, that a limitation on 
tax revenues would pose a particular problem t o  
the credit standing of a state or local govern- 
ment, as was actually experienced in Hawaii 
at one time. The subject of the relative strength 
of bonds is discussed more fully in Chapter 4, 
but with respect to its relationship to limitations 
on tax revenues, it can be summarized as 
follows. 

The strongest credit instrument of a state 
or local government is the general obligation 
bond, because it carries the jurisdiction's pledge 
of security that it will use all of its taxing 
powers to assure that payments will be made 
on the principal and interest on the bonds. 
If that unconditional pledge of security is 
weakened, for example, by a constitutional 
limit on the amount of tax revenues that the 
jurisdiction could raise, then, conceivably, 
bonds issued by that jurisdiction could drop to a 
lower class of bonds. incur higher intercst rates, 
and increase government expenditures. 

Until 1963, when the legislature abolished 
statutory ceilings on real property tax rates, 
the general obligation bonds of the counties 
were classified by the municipal bond market as 
"limited tax bonds," a lesser grade of bonds 
than the unconditional general obligation 
bonds. This resulted from a dilution of the 
general obligation bond pledge of security, since 
a limitation on real property tax rates meant, in 
effect, that there was a limitation on tax 
resources available to make payments on the 
bonds3 Thus, an effort to hold down real 
property taxes acti~ally had the counter- 
productive effect of driving up interest rates 
on the bonds issued. 

Therefore, as between a limitation on 
expendiCures and a limitation on tax revenues, 
it would appear that the latter could have the 
direct effect of undermining a jurisdiction's 
credit standing. 

Limitation on general fund expenditures 
vs. all expenditures. If a limitation on expendi- 

tures, rather than a limitation on tax revenues, 
is considered, then limitation advocates must 
also determine whether they are trying to 
control general fund expenditures o r  all expendi- 
tures. 

In Hawaii, the general fund supports those 
programs of state government which do not have 

'special resources set aside for them. This 
embraces the vast majority of state programs. 
The most significant sources of revenues, such as 
the income tax and the excise tax, are entirely 
the realization of the general fund. Special 
revenue funds are used to account for revenues 
and expenditures for particular programs, and 
their most common characteristic is that the 
programs are capable of generating revenues 
which are applied against their expenditures. 
The more significant special revenue funds are 
those for airports, commercia! harbors, 
highways, and hospitals. There is also the bond 
fund which is used t o  account for bond proceeds 
and expenditures for capital investment. 

To the extent that the State Constitution 
already limits bond authorizations and therefore 
already limits bond fund expenditures, however 
ineffectually, it can be argued that limits already 
exist and that, if they need to be tightened, it 
should be handled as a separate issue in the 
context of alternative constitutional debt limit 
formulas. As for special revenue funds, it can be 
argued that most of the larger funds, such as 
those for airports and highways, are self- 
sustaining. On the other hand, there are some 
funds which are not self-sustaining and which d o  
make demands o n  the general fund, such as 
those for hospitals and small boat harbors. 

A limitation on only gencral fund expendi- 
tures could have the effect of shifting 
expenditures to special revenue funds, creating 
new special revenue fiinds (unless there is some 
constitutional restriction against their creation), 

3 ~ e u t o n  N..S. Sue an6 Thoiiias W .  Wong, Article Yi: 
Toxolion ond Fimnce, fJawoii Consiitutionol Convenfion Studies 
(Legislative Reference Bureau, Honoiutu. July 1968), pp. 6 3  

64. 



or forcing those programs which are not self- 
sustaining to  increase their own program 
revenues. 

Within a limitation of general fund 
expenditures, there must also be considered 
whether the limitation should apply t o  all 
expenditures, including those financed by 
federal funds, or whether they should apply 
only t o  those expenditures supported by state 
revenue sources. There is the additional con- 
sideration whether a general fund expenditure 
limit should apply to  expenditures for debt 
service or whether debt service should be con- 
trolled by somc other f o r ~ n u l a . ~  Finally, 
advocates of a limitation on general fund 
expenditures would need t o  consider whether 
there should be an exemption for emergencies. 
One organization advocating spendins limits 
says that an exemption from limits for 
emergencies is abso!utely necessary: "Sound 
public policy reqrtires that an emergency pro- 
vision be included in a limitation. In the face 
of a sudden disaster, it woultl be appalling 
to find the State's funds impounded by overly 
restrictive lcgal language. At the same time, 
an emergency clause must be drafted with care 
to  avoid creation of a major ~ o o ~ l l o l e . " ~  

Limitation proposals and enactments. 
Spending limitation proposals vary greatly in 
their details, but they all have the common 
characteristic of limiting the legislature's 
authority in some way. In forcefulness of re- 
striction, these proposals range from rolling 
back government expenditures t o  some earlier 
and lower level; limiting the increase in the rate 
of spending to some cconomic measure, such as 
the cost of living, gross state product, or 
personal income; to  requiring the legislature 
to  establish for itself a spending limitation 
formula. 

California. In 1973, Proposition One was 
advocated by Governor Ronald Reagan as a 
means to  control spending. The initiative was a 
complex measure, affecting virtually all aspects 
of state and local finances, but, perhaps, its 
most important provision was to  initially litnit 

expenditures from state tax revenues to  their 
current percentage of state personal income and 
to  require that this percentage decline by 
l / lOth of 1 percent each fiscal year. When the 
limitation reached 7 percent of personal income, 
the legislature could, by a two-thirds vote, 
choose to  stop further decreases in the expendi- 
ture ceiling. The proposition was voted down, 
some say, because it was embroiled in the 
governor's campaign for tlre presidential nornina- 
tiom6 

More recently, a proposed alternative limi- 
tation for California contains these provisions 
for limiting appropriations and rcf~inding excess 
revenues: 

"Control of appropiistions. Comiiiencing !\it11 
fiscal ityear 1979-80, ihc annual appropriations of 
a unit of governnlent during any fiscal year iijall 
not cxceed the appropriations, as sdjustcd, lor the 
prior year. except l c i i  cosr-of-liviiig anJ  poptoidtion 
changes, unlrss the iotcrs of mcir irnit approve a 
~ l i f i c r en t  amount. 

"Refund of excess revenues. l n > m  year to yca .  
tl,c goveining hod) of each unit of goucrniiiei>t 
shall adjust inx ratcs to reasonaAIy niinii:iirc the 
t~oliectiun of revenuci in exco i  of tllosc shicl i  
riiily be appropri~tc~!. . . . S I I O U I ~  erces\ ieveniiei 
accnie to 3 unit ,  iucll excess 111311 hc refunded 
to tlle people in such iiisnncr as shall he deter; 
niined by the governing body of thc unit."' 

f lew Jersey. In 1976. New Jersey adopted 
a statutory limit on state and local spending. 
With respect t o  the state, growth in the state 
budget is linked to growth in state per capita 
personal income. Exemptions from the 
limitation are extended to: state aid to counties, 
municipalities, and local school districts: 

41~11r alternaiivc of controlling debt by liniiting annual 
debt service to a maximum o i  somc percentage o i  the general 
fund i i  discurxd i n  Chtpici  4. 

'\l.=hington State Research (ouncil. Sroic Tnx & E x p e d -  
irure Lin,iiciion, p 21 

71hid, pp. 1 2  1 3  



expenditures of federal funds; and debt service 
on general obligation bonds. In 1977, an amend- 
ment was enacted which requires the governor 
to present a budget which conforms to the 
state limitation.' 

Tennessee. In a referendum on March 7,  
1978, the voters of Tennessee, by a 65 percent 
to 35 percent margin, approved a constitutional 
amendment limiting state spending. Among the 
provisions included in the amendment are the 
following: 

A prohibition against deficit spending 

A prohibition against using debt to  finance 
current operations. 

. A limitation that the growth of appropria- 
tions from state tax revenues shall not 
exceed the estimated growth of the state's 
economy as determined by law. 

A requirement that no appropriation in 
excess of the limitation can be made 
unless the legislature, in a separate bill, 
specifies the dollar amount and the rate 
by which the limit will be e ~ c e e d e d . ~  

One organization supporting the Tennessee 
amendment has observed: 

". . . The limitations are ~ e d l y  fakly lenient; 
the chief value o f  the proposal is the psychological 
effect it will have on legislators. If they choose 
to increase spending faster than the growth in 
the economy, they must go on record in favor 
of the dollar amounts and rate by which the limits 
will he exceeded. This witl throw the spotlight 
of publicity on the prcssure groups and Legislators 
who endorse the continued growth of government 
u. the pnvate 

Hawaii. The expenditures of Hawaii's 
state government are unique, because it is 
responsible for functions which are normally 
local government functions elsewhere in the 
United States. Public schools, public welfare, 
libraries, community colleges, district courts, 
and hospitals are among those functions which 
Hawaii's state government performs but which 

are usually under the control of local govern- 
ments in continental America. Thus, it would be 
misleading to  compare the per capita expendi- 
tures of Hawaii's state government with those 
of other state governments. A more reasonable 
comparison would be combined state-local 
per capita expenditures, and, here, the data 
shows that, in 1975, Hawaii ranked fourth 
behind, in descending order, Alaska, the District 
of Columbia, and New York." The measure, 
however, tells little as to whether Hawaii's state 
government expenditures are reasonable or not. 

Some advocates of state spending limits 
propose limiting increases in state spending to  
increases in the growth of the state economy, 
using some measure of economic health, such as 
gross state product or personal income. 
Table 3.1 shows the percentage increase of state 
general fund expenditures from the year of the 
last constitutional convention to  1975 and the 
corresponding increases in the gross state 
product and personal income. 

For each of the years shown in Table 3.1, 
the data is inconclusive that state expenditures 
are increasing at a much higher rate than the 
gross state product or personal income, as critics 
of state spending contend. Overall, from 1968 
to 1975, the data does show a somewhat higher 
increase in state expenditures, with expenditures 
in 1975 representing 2.30 times what it was in 
1968, while gross state product increased by 
2.06 times and personal income by 2.09 times. 
Part of the increase in state general fund 
expenditures is accounted for by the increase 
in expenditures financed by federal funds. 
Federal funds have come to comprise about 
one fourth of general fund expenditures, and the 

'fiid., pp. 30-33 

9~rtkh I $ ,  Section 24, Connirution of Tennessee 

10~etter,  Tennessee Taxpayers Association to each Tax- 
payers Association and Expenditure Council, March 9,  1978. 

"Tax Foundation of Hawa2i G o ~ m m e n t  in Hawaii, A 
Handbwkof Finoncia1 Statistics (Honolulu, 19771, pp. 38-39. 



General Fund Expenditures. Groa State Product, 
and Perronal Income 

State of Hawaii 
1968 to 1975 

Iln millions of $I 
L- -- - - 

% % % 
Genwal in- in- in- 
fund neam Gron crease Per- crease 
expendi- prior sate prior so-1 prior 
furs1 year product2 year incoma? year 

.. . ----- 

1968 $329.8 10.5% $3,350.7 11.2% $2.729 11.8% 

1969 386.5 17.2 3.742.5 11.7 3.087 13.1 

1970 464.6 20.2 4.164.7 11.3 3.523 14.1 

1971 529.4 13.9 4.460.6 17.1 3.773 7.1 

1972 577.2 9.0 4.935.4 10.6 4,124 9.3 

1973 591.3 2.4 5,699.9 15.5 4,617 12.0 

1974 683.4 15.6 6.318.7 10.9 5,177 12.1 

1975 758.7 11.0 6,908.8 9.3 5,706 10.1 

' ~ou rce :  Department of Accounting and General Services, 
Report of the Comptroller, 1968-1975. 

2~ou ice :  Oepairmcnt of Planning and Economic Oeveiop- 
ment. Hawaii Income and Expenditure Accounts, 
forthcoming. 

'Source: Department of Planning and Economic Deveiop- 
rnent. Hawaii Stare Data Book, 1976 and 1977. 

amount expended in 1975 is about 2.5 times 
what was expended in 1968. 

While the contention of some is that state 
spending should move as either the gross state 
product or  personal income moves, there is a 
practical reason why it is difficult t o  base imme- 
diate spending policies on either economic 
measure. Both measures are derived from statis- 
tical gathering, they are subject t o  adjustments, 
and it usually takes some time before the data 
for the measures is available.' Thus, the reason 
why a more updated comparison cannot be 
shown in Table 3.1 is because the data for gross 
state product is not yet available for 1976 and 
1977. It remains to  b e  seen, then, whether 
the Tennessee constitutional restriction of 
limiting appropriations t o  the estimated rate 
of g ~ o w t h  of the state's economy, let alone the 
actual rate of growth, will have practical force. 

While numerous proposals have been in- 
troduced in the legislature to  limit state tax 

increases or state expenditure increases in some 
way, the only bill t o  receive any degree of 
attention was a proposed constitutional amend- 
ment in the 1974 legislative session, possibly 
because of the prestige associated with the 
bill's having been introduced by the chairman 
of the House Finance Committee.' The 
amendment would have required the following: 

The executive budget submitted by the 
governor wuld not exceed any general 
fund expenditure ceiling established by 
the legislature, unless the governor pro- 
poses additional revenue measures to  meet 
the expenditures above the ceiling. 

By a two-thirds vote, the legislature could 
establish a general fund expenditure 
ceiling, and the legislature could exceed 
the ceiling only by a two-thirds vote or 
by enactment of revenue measures t o  meet 
the expenditures in excess of the ceiling. 

Thus, as in the constitutional amendment 
adopted in Tennessee, no limitation formula 
was to  be established in the Constitution itself, 
but the legislature would have the authority 
to do so and the governor would be required 
to accept it. The major difference between 
the Hawaii proposal and the Tennessee amend- 
ment is that the Tennessee legislature is required 
to establish a limitation, whereas the Hawaii 
proposal would merely have permitted the 
legislature to  do so. The proposed constitu- 
tional amendment was supported by a hill 
amending the statutes t o  establish a limitation 
based on some factor of the average of the 
revenues received into the general fund for the 
preceding two fiscal years.' However, neither 
the proposed constitutional amendment nor the 
statutory amendment advanced in the legisla- 
ture. 

I 2  As discussed in Chapter 4, efforts lo tie state debt togross 
stale product or perronal income would run inlo the same 
probleiits. 

13ilouse Bill 2094--74, 1974 Regular Session 

14~ouse  BIU 2094--76, 1974 Regular Session. 



An indirect approach to the issue. of spend- 
ing limits emerged in the 1976 legislative session. 
Following reports that the state general fund 
had realized a surplus or fund balance of $83 
million at the end of fiscal year 1974-75, a 
constitutional amendment was proposed to 
require the legislature t o  provide for special 
tax refunds to state individual income taxpayers 
whenever a percentage of the state general fund 
balance exceeded a prescribed threshold. The 
amendment was designed to "guarantee that 
individual income taxpayers will receive 
benefits, in the form of special tax refunds, 
whenever there is a sizeable general fund 
ba~ance." '~ The proposed amendment was 
said to have three basic purposes: 

"(1) It adopts as a basic financial princi- 
ple that taxpayers will be the 
beneficiaries of any sizeable tax 
wind falls. 

" ( 2 )  It removes from politics the question 
as to when special tax refunds are to 
be ganted. 

"(3) It controls government spending to 
the extent that whenevcr large 
surpluses materialize, at least a 
portion of that surplus will be 
returned to the taxpayers."' 

A bill which would have provided for tax 
rebates to 1975 income taxpayers passed the 
House but failed in the Senate. The proposed 
constitutional amendment likewise failed t o  ad- 
vance. Those who opposed the special tax 
refund measure argued that excess tax revenues 
should be plowed into cash financing for capital 
improvements to lower debt service charges. 
As it turned out, the legislature did authorize 
the expenditure of cash for capital improve- 
ments, but the infusion of general fund cash did 
not appear to make any significant dent in 
borrowing levels. ' ' 

Issues and alternatives. The issues of a 
limitation on govemment expenditures seem 
clear enough: first, whether government spend- 

ing needs t o  be controlled; second, whether 
the Constitution is the proper place to control 
government spending; and, third, if the Con- 
stitution addresses itself to the issue, whether 
a limitation formula should be placed in the 
Constitution itself or whether it should require 
the legislature t o  establish a limitation. 

A@uments. Those who favor expenditure 
limitations, regardless of the specific form the 
limitations might take, would contend generally 
that there is real concern over the escalating 
costs of govemment and that the rate of growth 
in expenditures exceeds the rate of growth of 
the economy. They would argue that the present 
legislative process is not effective in controlling 
government spending, inasmuch as there is no 
real incentive for lawmakers t o  keep appropria- 
tions within the estimates of revenues available 
for expenditure. Therefore, an expenditure 
limitation expressed in the Constitution is 
necessary to constrain state elected officials 
and force them to address and resolve some of 
the f~~ndamental questions leading to an over- 
expansion of government spending. 1 8  

Those who oppose constitutional limita- 
tions on spending would argue that the 
establishment of a limit would severely limit 
the ability of the state government and its 
elected officials t o  respond effectively and 
rapidly to the changing needs of the people. 
The benefits of government expenditures 
should be decided on their own merit and not 
on the basis of some artificial and arbitrary 
ceiling. Moreover, constraining the people's 
elected representatives runs counter t o  the 
fundamental principle of representative 

1 5 ~ o u s  Bill 2474-76, 1976 Regular Session. 

lh??ornlan Mizuguehi, Chairman, House Committee on 
Eduation,  Sumteary oiHouse Bill 2574-76 (undated). 

" ~ a b k  4.5, Chapter 4. 

 ax f:oundation of Hawaii, News Release, March 5, 1978. 



government, which holds that elected repre- 
sentatives should be given the full authority and 
flexibility to  act in the interest of the common 
good, including determining the level of state 
spending.' 

The Notion of a Balanced Budget 

Related t o  the issue of spending limits is 
the perennial and elusive issue of a balanced 
budget, the notion that, at some point, ex- 
penditures should not exceed revenues. The 
issue is elusive because it has never been too 
clear which budget is to  be balanced. 

In the budget preparation and budget 
execution process, there are three budgets which 
are identifiable and which may be said t o  
represent, at a particular point in time, the total 
spending plan of the State. The first is thc 
executive budget which the governor is required 
to submit to  the legislature and which sets forth 
a complete plan of expenditures and revenues. 
The second is the butiget passed by the legisla- 
ture, together with miscellaneous appro- 
priations. The third is the budget executed by 
the executive branch, the aggregate level of 
which may o r  may not be at the level authorized 
by the legislature and which is subject to  adjust- 
ment throughout the budget execution period. 

The significant variable (and under the 
current system an uncontrollable variable) is 
the revenue side of the budget. Since revenue 
estimates are just that-estimates which may or 
may not be accurate--budgets can be made t o  
balance or they can be made to  show a deficit. 
A governor wanting little change to  the 
executive budget would submit a balanced 
budget or show a small deficit. A governor 
wanting t o  shift budget-cutting responsibilities 
to the legislature or to force a tax increase 
would show a significant deficit. A legislatt~re 
wishing to  justify a budget larger than the 
governor submitted would adjust the revenue 
estimates upward. A legislature wishing to  
justify large budget cuts would lower the 
revenue estimates. 

Thus, the concept of a balanced budget 
is illusory, whether it is the executive budget 
submission, the budget authorized by the legis- 
lature, or the budget executed by the executive, 
unless (as discussed in Chapter 2) a formal 
system for revenue-estimating and -updating is 
established under which both the executive and 
the legislature would be bound. 

Article VI, Section 4, of the present Con- 
stitution requires the governor to submit t o  the 
legislature "a budget setting forth a complete 
plan of proposed expenditures and anticipated 
receipts of the State," and it also requires the 
governor t o  submit bills t o  "provide for such 
proposed expenditures and for any recom- 
mended additional revenues or borrowings by 
which the proposed expenditures are t o  be 
met." This requirement is complemented by 
statutory provisions which require that: 
"Proposals for changes in the existing tax and 
lion-tax rates, sources or structure shall be made 
in every case where the proposed, total state 
expenditures exceed the total state resources 
anticipated from existing tax and non-tax 
sources at existing rates."20 

Although nowhere in the Constitution or 
in The Executive Budget Act is the term 
"balanced budget" used, the existing consti- 
tutional and statutory language points to  the 
submission of a balanced budget. 

If the balanced budget advocates believe 
that the present language is insufficient and that 
additional constitutional protection is required 
to safeguard the State from incurring large 
deficits, there is small comfort to be gained by 
inserting "balanced budget" language, given the 
current state of affairs with revenue estimates. 
A more direct approach would be to  limit the 
magnitude of the deficit which the State could 
inctir for any particular period. 

19~ilcen R.  Anderron, Con: A State Spending Limit, 
IIonoIulu Smr-Butlerin, March 28, 1978. 

''section 37- - i ld ( l ) (B) ,  Hawaii Revised Statutes. 



Earmarking of Revenues 

"Earmarking" is the tenn used t o  describe 
the automatic channeling of revenues from a 
specific tax to finance a particular government 
program. There are two ways by  which the 
mandatory dedication of revenues can be accom- 
plished. First, state constitutions can require 
that certain revenues be applied to certain 
programs, often with no legislative appropri 'i t '  ton 
being required. Second, state legislatures can 
authorize the accumulation of certain revenues 
in special funds which are used t o  finance the 
expenditures of  specific programs. 

Usually, but not always, earriiarking occurs 
when a program has the capacity to , uenerate 
revenues, and the revenues, in turn, are used to 
support the program. This practice flows from 
the benefit thcory of finance: that those 
who benefit froni the program should pay for 
the program. I t  is the basis by which highways, 
for example, are supported by the users of 
highways through the taxes they pay for 
fuel and throitglr other taxes anti fecs relaleci 
to the use of motor vehicles. l'arniarking is 
more defendable when there is a clear 
benefit user cliarge linkage thrtn when there 
is no sudi  linkage and earmarking is used solely 
as a political shield t o  protect a program by 
providing it with an automatic means of 
support. 

Earmarking, including constitutional ear- 
marking, is used extensively among the states. 
At onc time, 36 states earmarked revenues of 
various kinds through constitutional pro- 
visions." Constitutional earmarking is usually 
frowned upon, on  the basis that it weakens 
executive and legislative controls over finaticcs, 
insulatcs programs from the legislative appro- 
priations reviciv process. and contributes to an 
imbalance in resources. In its sixth model state 
constitution, the National Municipal League 
recommcndetl the inclusion of a flat protiibi- 
tion against even statutory earmarking, except 
when required by the federal governnient for 
state participation in federal progranis 
iArticlc VII,  Section 7.03). The Alaska 

Constitution contains such a constitutional 
prohibition against earmarking (Article IX, 
Section 7). I-lawaii's Constitution contains 
neither a prohibition against earmarking nor 
provisions which earmark funds to certain 
programs. 

Such earmarking as exists with state 
rivcnues in Hawaii (and frorn all intlications, 
earmarking is far less extensive than it is else- 
where) results from statutory authorizations. 
Table 3.2 compares the proportion of revenues 
commanded by the general f i n d  with tliosc 
channeled to snecial funds. 

Table 3.2 

General Fund and Special Fund Receipts 
Comparison for 1968 to 1977 

( In  thousands of $) 

Note: Boiiowing reported as receipts have been excluded 
for all yeaisand both funds; no borrowing war 
recorded for the special f u n d  in 1969. 

Sources: Department of Accounting and General Seiuicer. 
.An,liiol Fina,icio/ R?p<iii: 1977 data prowded by 
Arcouni,ng Division of  the Departmcni o! 
Accounting and General Seivicrr. 

As Tablc 3.2 shows, the)-e has been no 
significant growth of earmarking in the last 
ten years. The sligiit increase of the proportion 
of special friirds in relatioilship t o  the combined 
total of  general and special funils is probably 

"SUC md Woiig. Article VI:  Taxot.ii,, orid Fii?once, pp 8 9. 



due t o  increased revenues in two of the largest 
special funds, those for the airports system and 
highways, rather than the result of new earmark- 
ing. The legislature has generally resisted efforts 
to establish new special funds, for the reason 
that special fund programs d o  not receive the 
scrutiny that general fund programs receive. 
In the past ten years, there have been few sig- 
nificantly large special funds established, the 
notable exceptions being the special funcls for 
hospitals and for recreational boating. 

If there are special interests intending to  
make a case for some form of constitutional 
earmarking, their views have not yet been made 
public. 

The Public Purpose Clause 

Section 2 of the Taxation rind Finance 
article states sirnply and with apparent finality 
that: "No tax shall bc levied or appropriation 
of public money or property rnade. nor shall the 
the public credit be irsed. directly or indirectly. 
except for a public purpose." It also declares: 
"No grant shall be niade in violation of 
Section 3 of Article 1 of this constitution," 
which prohibits the enactment of any law 
"respecting an establishment of religion or 
prohibiting the free exercise thereof. . . ." 
The issue of public aid to  nonpublic schools 
is covered by the Legislative Reference Bureau's 
constitutional convention study on Article IX:  
 ducati ion.'^ This chapter discusses the public 
purpose clause in the context of the various 
laws enacted or proposed to  use public credit 
to assist various private enterprises or 
individuals. 

Those laws enacted which have public 
purpose implications include a law authorizing 
rite State to  issue anti-pollution bonds lo assist 
private firms to  finance anti-pollution projects; 
a law authorizing the counties to issue anti- 
pollution bonds;" law authorizing tlie 
counties to issue esonoiilic development bonds 
to finance the development of agriculttlral, 
industrial, commercial, or hotel enterprises; a 

law authorizing the State t o  issue special facility 
bonds to  assist airlines in constructing airline 
facilities; and a law authorizing the issuance 
of bonds to  finance the conversion of residential 
leaseholds to  fee simple ownership. Of the 
foregoing authorizations, only the law per- 
taining lo the issuance of bonds for airline 
special facilities has been implemented. 

Other legislative proposals, initiated but 
not enacted, include economic development 
bonds to  be issued by the State to  assist the 
same industries authorized to  be assisted by 
county economic development bonds, bonds to  
assist the utility companies in constructing 
electrical or  gas facilities, bonds to  assist private 
health organizations to  construct health facil- 
ities, and tax-exempt housing bonds t o  assist 
private developers.* 

Where the bonds, enacted or proposed. are 
revenue bonds, they face the problem, discussed 
in Chapter 4, of the Supreme Court having 
rendered a decision that the state anti-pollution 
bonds do not qualify as revenue bonds and, 
therefore, need to  be counted against the debt 
limit. The second issue is whether any of the 
special purpose bonds, enacted or proposed, 
should be allowed or prohibited by the specifi- 
cation of public purpose in the Constitution. 

State anti-pollution bonds. In 1973, the 
legislature enacted a law authorizing the State 
to enter into project agreements with private 
parties under which the State would issue 
revenue bonds for private parties to  construct 
anti-pollution facilities and under which the 

12 LoIan Ho-Wong, Article IX: Edircotion flower Educntion) 
tl/iiroii Conrrimra?nol Convention Studies (Legislative Reference 
Hurcau, Honolulu, April 1968i. pp. 5 9  66. 

3 ~ e n a t e  Bill 1342-77 was parsed by the irgislature in the 
1978 Kcsuiar S e w o n  but had not )e!  been jignsd into law at  
rile rinie of rhz uriring of this study. 

L4.41i of the iegiiiarivc proposals To use state credit t o  assist 
rhe various private mtetprises have heen in the form of hills. 
iiith the exception of the proposal for housing bonds. which 
ii in tlic form o i a  rclolution d$rectcd t o  the 1978 coniritutional 
convenrlun. 



private parties would reimburse the State in an 
amount sufficient t o  meet principal and interest 
payments on the bonds.25 The rationale for 
this approach is that the private parties would 
be able to secure financing at a lower interest 
rate, by virtue of the tax-exempt status of 
state bonds?6 and the State, in turn, would be 
able to pursue its anti-pollution program 
objectives. 

In a test case before the state Supreme 
Court, the court held that the anti-pollution 
bonds were for a public purpose, 56  H. 566, 
545 P. 2d 1175. Even though the bonds have 
not been issued because the court also found 
that they did qualify as revenue bonds 
excludable from the debt limit, the case holds 
Lnterest from the standpoint of the  court's 
approach t o  the question of public purpose. 
The court's principal considerations were 
the following: 

"Determinin$ what constitutes a public 
piirpose is cneraliy a pucriion for the legislature 
to decide . . . . 

". . .'Though the lcgislatuie's determination 
Is not conclusive, it is given a ide  discretion and 
should not bc voided by tlie courts enlcsi it is 
manifestly wrong. i.c.. the purpose involved is 
clearly a private one . .  . . However, ' [wj  hen a 
constitutional question i s  properly presented, it 
is the duty of the court t o  ascertain and declare 
the intent of the frameis of the Constitution and 
to reject any legislative act which is in conflict 
therewith . . . . The presumption, however, is in 
favor of constitutionality, and ail doubts must 
be resolved in favor of the act.' 

"A few jurisdictions have found acts similar 
to Act 161, which allowed financing or credit- 
lending mangemenis by the state to private enter- 
prises, fur anti-pollution purposes, t o  bc for other 
than public purposes despite the benevolent 
objectives of the acts. The vast majoiity of juris 
<Jictions, however, have found o public purposs in 
such acts. Thougl~ tile minority view presents 
persuasive reasonins, we are of the opinion that 
the purpose of Act 161 constitufes a public 
purpose as required in section 2, Aitiele VI. 

"Our opinion is preniised upon several 
factors. First, durinr thc 1968 State Constitu- 
tional Convention, the public purpose iequiremcnt 
of Article Vi, section 2 war discussed by the 
Committee on Taxation and Finance in relation 

to the issuance of industrial development bonds. 
The wmmittee implied that they considered the 
issuance of industrial bonds t o  be for a public 
puxpose but decided against tnring t o  defme 
'public purpose' for fear of weakening the section. 
Although anti-pollution bonds were not con- 
sidered at that convention, rve believe that the 
obvious purpose of Act 161, urhich is t o  aid in 
the control of pollution, is as important as, or 
more so than, tile encouraging of industrial 
development. Second, virtually every State 
appropriation, fmancing or lending of credit 
results in somc private benefit. The crucial factor, 
we believe, is tlrc ultimate objectiv.e of the Act; 
the f a d  that incidental benefits aecnle t o  private 
interests is immaterial. The ohjectivc of Act 161 
is t o  help private enterprises install facilities 
designed t o  fight a n ,  water, sciiage and other 
poiintion AS pointed out by the court in Farmers' 
Elearic, "lheic will not be any inciease in pro- 
ductive capacity or pioiongation of rhr  usefui 
life of  any private industrial facility.' The sole 
purpose of mch facilities is t o  protect the health, 
safety and general welfare of the people of Hawaii. 

'Third, as statcd in a law review note on 
the public purpuv doctrine 2nd revenue boiids, 
. . . 'tlie crigcnciei of  niodern riati. government 
virtually compel thc use of tax excmpt financing 
as an incentive to publicly il~sirablr activities 
in the private sector . . . . Jilrt so. tlic public 
purpose doctrine nced not be a static barrier 
to state activity i n  areas of constiming public 
Lmpoitancc."' [Citations omitted.) 

The Supreme Court appeared t o  give sub- 
stantial weight to the legislature's perception 
and declaration of public purpose. Therefore, 
those who might oppose the use of state credit 
to assist private enterprise to mcet objectives 
deemed by the legislature t o  be in the public 
purpose have a .  choice of either (1) trying to 
win their case in the legislative arena; or 
(2)  trying to define public purpose more ex- 
plicitly in the Constitution to preclude such aid. 

County anti-pollution bonds. In the 1978 
lcgislative session, a bill was passed to permit 
the counties to issue revenue bonds for anti- 

2 s ~ a t  V, Chapter 39, Hawaii Revised Statutes. 

2 6 ~ h e  taxcxempt status or inunicipal bonds, the bond irrucr 
of rtatc and local govsrnn,cntr, is discussed in Chapter 4. 



pollution projects,27 similar in approach to  the 
state anti-pollution bonds. The bill was 
supported by the City and County of 
~ o n o l u l u , ~ ~  and one representative of an 
investment banking firm, noting its involvement 
as financial adviser t o  develop a resource 
recovery facility on Oahu to process and dispose 
of solid wastes, explained the desirability of the 
bill in this way: 

" . . .recognizing that the risk of construc- 
tion and operation of resource facilities is ",ore 
than would be prudent for a povcrnmental hody 
to undertake without the direct and active 
warticioation of orivate industrv. we believe that 

to  meet the princiyal and interest payments on 
the bonds. 

Up t o  the late 1960's. the industrial 
development bond market had been expanding 
at a rapid rate. The issuance of industrial 
development bonds was particularly widespread 
in the South. More recently, however, the 
tax-exempt status of industrial development 
bonds has come under the increasing scrutiny 
and control of the Internal Revenue Service, and 
the expansion of this form of financing has 
been slowed. Industrial aid financing has been 
upheld in the courts of some states and struck . , 

the most advantseous fmancing alteinativc is down in others, on the basis that the bonds did 
one which combhes the advaneages of public 
Financing with the rerponsibilities of private 

not meet the constitutional requirement of 
ownership and operation. . . . public purpose.3 ' 

'?he piopossd legislation would enable a In 1968, the Taxation and Finance 
combination of thx-exempt financing and private 
ownership which would take advantage of lower Committee reviewed the subject of indus- 
intercat rates as iwil as federal tax benefits uiiich trial development bonds and decitied not t o  
xc ava~lable only to thc private sector. . amend the public purpose clause to  

"In issuing these bonds, thc rnuiiicipality 
esseiitidly lends ils tax-exemption to a private 
busincss t o  enable it t o  financc facilities at ihe 
I O W C ~  interest rates prevailing in the 
taxexempt marke t . .  . ."29 

From all appearances, the county anti- 
pollution bonds are identical in purpose to  
the state anti-pollution bonds, and, thus, there is 
no apparent reason why it would not pass 
constitutional muster insofar as public purpose 
is concerned, if the Supreme Court continues to  
hold to  its reasoning in the case of the state 
anti-pollution bonds. 

County economic development bonds. 
Since 1964. the counties have been author- 
ized to  issue industrial developinent bonds, 
lzter renamed ccononiic development 
bonds.30 The statute authorizes the counties, 
upon securing a certificate of convenience and 
necessity from the state Department of Planning 
and Economic Development, to  issue either 
general obligation or revenue bonds to construct 
facilities for agrict~ltural, industrial, commercial, 
or hotel enterprises. The facilities would be 
lcased to  private enterprises at rentals adequate 

accommodate specific purposes: 

' . . .The  adrii*bility of specifying panic- 
ular purposes as public purposes was discussed 
and rcjccted. In the particular case of industrial 
dcvcloprnent bonds, it was felt that such a use of 
public crcdit tvould be desirable when it consti- 
tutes a pabtic purpose and as such is alieady 
provided for with the existing wording."32 

2 7 ~ e n a t e  821 1342 77, H.D. 2 ,  1978 Kegulm Session. 

"~e t te r ,  Wallace Hiyahira, Director and Chief Engineer, 
Depmlnent of Public Works, City and County of Honolulu, 
to Reprcnentativc RulseU Blair, Chairman, House Committee 
on Ecology and Environmcnt+l Protection, Ycbluaiy 3, 1978. 

2 R ~ m e '  Rofe'. White. Weld & C:o. Inc.. Testimony on .. , 

Iiouse Bill 2154 Relating t o  Pollution Control Bonds (undated). 
The l'iouu: biU was a manpanion bill to Senate Bill 1312%7?, 
i hich ultimately was passed by the legislature. 

j0fhaptei -18. Hawaii Revised Statutes 

" ~ u e  and Wong. Article 1'1: T m f i o n  and Fi,innce, 
pp. 17-19. 

32 Sratc of Hawaii, horeedings of rhe C,~?r,mrirti;ional Con- 
vention of Nowaif of IY68, Vol. I (Honolulu, 1973). p. 224. 



The chairman amplified the Taxation and 
Finance Committee's position in the Committee 
of the Whole debates: 

'7. Our committee had a n u r n t m  of 
proposals with respect to this section to add a 
definition of  what constitutes puhiic purposes, 
particularly with r e v e e l  to authorking industrial 
development bonds. We feel tllat industrial 
development bonds perhaps sliould be issued but 
they should only bc issucd if they are in fact for 
s public purpose and if tI3es are in fact for a 
public purpose. we have no doubt that the courts 
would hold that they wcre for a public purpose 
:md rue ice1 that trying t o  '+ell m y  constit~ltional 
definition as to what we mean by public pUrpOJC 

would sewe no end and in fact might weaken 
the ~ction. ' .33 

.4s noted earlier in this cltapter's discussion 
of state anti-pollution bonds, the state Supreme 
Court took the Taxation and Finance Com- 
mittee's position to mean that they considered 
the issuance of industrial tlevelopment bonds 
to be for a public purpose but decidid against 
trying to define public purpose for fear of 
weakening the clause. 

T o  date. no county economic development 
bonds have been issued, and it is generally 
believed that no such bonds can be issucd unless 
their constitutionality has been tested. 

Special facility bonds for airlines. In 197 1 , 
the legislature authorized the state Department 
of Transportation t o  issue revenue bonds for the 
purpose of assisting the airlines to construct 
special airport faci~ities.~"nder a special 
facility lease, the airlines would reimburse the 
Department of  Transportation with rental 
payments sufficient t o  meet the principal and 
interest payments on  the revenue bonds issued 
for the special facility. 

There were two basic reasons cited by tile 
legislature for extending state credit t o  the 
airlines. The Senate Committee on Transporra- 
tion reported that: 

'lierauu, thc airline, d o  not h a w  t i l i e  tu 
thc property at the airport. they hare found it 
ilifficult to obtain financing to a or 

construct the specid facility. Therefore. state 
aisistvnce in financing is 

In the House of Representatives, the 
Committee o n  Finance reported that: 

' I f  the lesse airlines tlicmselves are 
mguired to finance the constructioii of . . . im- 

. provements, Honolulu International Airport uould 
be at 3 coii,pctitivc disadvantage with other major 
airports which continue t o  provide these improve 
iiients with public funds raised on a tax exempt 
basis.''36 

In April 1972, the Department o f  Trans- 
portation issuetl $6.8 million in revenue bonds 
to finance facilities for Pan American World 
~ i r w a ~ s . ~ '  In June 1977, Western Air Lines 
was aided through a $2.3 million special facility 
bond issue. 3 8 

Land reform bonds. 111 1967, the legisla- 
titrc passed ;r landmark act t o  providc for the 
conversion of residenti;il lcasel~olil tracts to fee 
sitnplc owni.rshipi9 ?'he legislature suntmarized 
its titidings of necessity anil public purpose in 
this way :  

"'J'iii. dirpfriion of oanur<!iip of fee siii?plc 
icsidentiai lot\ to 2 s  large a niiinbcr of people 
as ~ w r ~ i b l c ,  the ahility of the pcople to acquire 

"~wr i :  oi Hawaii, Proccedinjr of rhe Conrriririonnl Con- 
v e , ~ i i o n i i / t l o ~ i ~ i i ~ ~ f l 9 6 8 .  Vol. I 1  (lionolulu. 19??) ,  p. 419. 

3 S ~ e n a t e  Standing Coiirmittee Report No. 182 to Senate 
iliil 1 0 .  19-1 Regular Sei,s,n. 

ihl#iiiisc Standine Coniii~ittrc Report No. 864 to Senarc 
i i i l l  2 10, 19'1 llrgular Sciiuii. 

-"iitp;3nmcnt of Transponation, Official Sraicment. 
16.8[~i!.Ni)) Special IFacilil~ Re\enue liiind\. Sr.i$c\ of 10-2. 
June I .  IY72. 



fee simple ownership of residential lots at a fair 
and reasonable price and the ability of lessees of 
residential leases to derive full enjoyment from 
their leaseholds are factois which vitally affect 
the economy of the State and the public interest, 
health, welfare, security and happiness."40 

Initially, the issuance of revenue bonds 
was authorized t o  assist residential lessees in 
the financing of fee simple ownership. In 1971, 
the law was amended to authorize the issuance 
of general obligation bonds.+' 

It has been widely recognized that the law 
cannot he implemented until such time as its 
constitutionality has been decided by the courts. 
Beginning in 1975, each annual certificate of 
indebtedness bas carried a statement of the 
comptroller disagreeing with the reflection of 
the land reform bonds as part of the authorized 
but unissued debt of the State: 

" . . .The  reason for the disqreement by 
the Comptroller with such reflection is that Act 
215 is in violation of several provisions of the 
Constitution, among them being Article I, Section 
18, prohibiting the taking of private property 
other than for public use and Article VI, Section 2 
prohibiting the appropriation of pubiic money 
or property or the use of the public credit, except 
for a public purpose. Act 215, Session Laws of 
Hawaii 1971, being in violation of the Constitution 
of the State of Hawaii the authorization of the 
issuance of general obligation bonds made by that 
act is invalid. Thus the general obligation bonds 
puiportedly authorized by said Act 215 should 
not be reflected in the attached Certificate in any 
way..  . . ,112 

Seemingly, the disagreement of the 
comptroller would establish the basis for a test 
of the law's constitutionality in the courts. 
However, no case has been pressed t o  resolution. 
In the meanwhile, supporters of the land reform 
law are wgnizant not only of the possible public 
purpose challenge but of perhaps the more 
serious challenee of the constitutional prohibi- 
tion against the taking of private property other 
than for "public use." [Article I,  Section 181 

Revenue bonds for electrical energy or 
gas facilities. In 1975, the Senate passed a bill 
which would have authorized the Department 

of Budget and Finance t o  issue revenue bonds 
to finance private construction of facilities for 
"the local furnishing of electrical energy or 
gas."43 The bill contained a declaration of 
purpose t o  the effect that the health and welfare 
of the people required that the State make use 
of opportunities t o  assist the utility companies 
in providing electrical energy and gas at the 
lowest possible cost; that interest on borrowings 
to finance facilities could be reduced through 
state issuance of tax-exempt bonds; that the 
promotion of the health and welfare of the 
public could be encouraged through state 
assistance in financing the cost of the facilities 
of utility companies; and that the issuance of 
the bonds would be for a public purpose.44 

The bill also provided that the revenue 
bonds would not be issued unless the attorney 
general determined that the bonds were ex- 
cludable from the constitutional debt limit. 
The attbrney general's opinion was t o  be based 
on the Supreme Court's determination with 
respect to the anti-pollution revenue bonds. 

The bill was not passed by the House of 
Representatives, possibly because the Supreme 
Court had ruled in the meanwhile that the 
anti-pollution bonds did not qualify as revenue 
bonds excludable from the debt limit. 

Health facilities revenue bonds. Also in 
1975, a bill was introduced to assist private hos- 
pitals through state issuance of revenue 

40~ection I,  Act 307, Session Laws of Hawaii 1967 

41.4ct 215, Session Lawsof Hawaii 1971 

42~eit i l icate of Total Indebtedness of the State of Hawaii 
as of November 1. 1975. A s h i l u  statement of disageement 
is attached t o  the indebtedness certificates for 1976 and 1977. 

43~ena te  Bill No. 649, S.D. 1, 1975 Regular Session. 

44~enale Standing Committee Report No. 508 to Senate 
BiU 649, S.D. 1, 1975 Rquiar Session 



bonds? The bill would not only have author- 
ized the issuance of bonds to assist hospitals in 
renovating facilities o r  constructiltg new facil- 
ities but it would also have authorized using 
revenue bond proceeds to  refinance existing 
indebtedness of the hospitals. Just as the 
Supreme Court's decision on the anti-pollution 
bonds appeared to  have stalled the passage of 
the bill for bonds to  assist the utility companies, 
so it appeared that it had a zhiliing effect on 
revenue bonds for hospitals. 

State economic development bonds. In 
1977, the House passed a bill which was in- 
tended to  be essentially the state counterpart 
to the statute on county econotnic develop- 
ment bonds.46 It would have authorized the 
State t o  issue general obligation or revenue 
bonds for agricultural, industrial, commercial, 
or hotel enterprises. However, the bill did not 
pass the Senate. 

Aid to housing tlevelopers. In the 1978 
legislative session, the chairperson of the Senate 
Fiousing Coiriinittee offerei! a resolution 
directed to the 1978 constitutional convention. 
It requested the convention to  rcr~icw the 
constitutional provisions "in terms of broaden- 
ing the definition of revenuc bonds t o  include 
tax exempt housing revenue bonds." The 
intent would be to  make possible the use 
of state credit by private housing developers. 
'The resolution contended: 

" . . . an sppropiiatc1y dciipnaO tax eaeinpt 
housing revenue b n i l  program is able ro conrbinc 
the advantages of public financing with the 
responsihiiitirs and risk of priiate ownership and 
operation due to the private rector's ability to take 
aduantagc of certain federal tax bcnefiti since 
interest income is not subject to f idei i l  taxation 
(from thc standpoint of tbc i'ondltoidei) and 
thereby providing a lowex interest rate than rivate 
financing vellicles of a similar naum . . . . ..4P 

the Constitution should be amended to clearly 
prohibit their issuance. The middle ground 
would be t o  take the position of the 1968 
convention which decided that the burden 
should be on the legislature to  state the case 
of public purpose for any of its measures 
and, if the lneasures are in fact for a public 
purpose, the courts would so bold. 

itrgufrzerrts. Those who favor clarifying 
the Constitution to clearly permit the issua~ice 
of special purpose bonds would argue that 
such issuailce is in the public interest, that 
the use of state credit would bring about lower 
interest costs atid lower costs to  consumers, 
that the iridustries for which financing assistance 
nieasures have been passed or have been 
pi'oyosed are thosc which affect a broad segment 
of the public. and that iiltimately it would be 
the people who would benefit froin such 
assist3ncc 

'l'liosi. ivlro oppose the extension of state 
credit to private enterprise wo~ild argue that the 
rash of lcgislativc measures enacted and 
PI-oposed ii~dicatcs that the flciodgates have 
beeti openeil. Ilicit there ~ ~ o u l t l  be no end to  any 
other indiistry having a claim on the State's 
credit, that no case has been made that con- 
ventional credit sources are insufficient or  
ur~available to  the various private enterprises, 
that special purpose financing is special interest 
legislation, and that the State's credit should be 
conserved solely for those programs and projects 
operateti by the government. 

Non-Delegation o f  Taxing Powers 

Wliat was in 1950 and in 1968 a non- 
controversial section of thc Taxation and 
Finance article has enrcrged as an issue. 

Issues and alternatives. The basic issue is 
whether the Cotlstitution should be amended 

4 5 ~ z o a t r  Nlli Sih.  1975 Regular Session. 
to  clearly allow for the issuat~ce of the various 
special purpose bonds, or  from the perspective 46~ori ie  Bill 8. 1977 ~ c g u i a r  Session. 
of those who oppose the use of stare credit to  
assist private enterprise or inclividuals, whether "senate Krsolution 413, 1978 RcgulviSeision 



Article VI, Section 1, titled "Taxing Power 
Inalienable," states: "The power of taxation 
shall never be surrendered, suspended or 
contracted away." The issue emerges because 
the section is seen a% a constitutional barrier 
should the legislature decide t o  have Hawaii's 
income tax laws conform automatically to  
changes and amendments to  the federal income 
tax laws, or  to  express state income tax 
liability as a percentage of federal income tax 
liability. 

Section 1 as it stands can reasonably be 
interpreted as preventing the legislature from 
delegating its taxing powers to  any entity 
outside of state government, although, by 
virtue of Article VII, Section 3, the legislature 
does have the authority to  delegate taxing 
powers to the State's political subdivisions. 
This interpretation is drawn from the report 
of the 1968 Taxation and Finance Corninittee: 

''Section 1 relating t o  the inalienability of 
taxing poiici ir not aniended. Tlie only qucstion 
raised was the apparent conflict with Section 3 
o l  Aruclc VII which aothorizes the legislature t o  
delegating taxing power t o  political subdivisions. 
The quertion was resolved with the determination 
tliat Scnion 1 of Article VI conccrnsonly relnrions 
hrrween the srote government and ony entity 
ourside of ihe sinte government; since political 
subdivisioni are creatures of the State, a delega- 
tion of taxing power t o  them is not a surrender, 
suspension, or contraction away of the taring 
power by the S t a t e . .  . ."48 [Emphasis added.] 

A fairly recent case in Minnesota sheds 
light on the problem faced by advocates of 
income tax conformance. In Waliace v. Com- 
missioner of  Taxation, 184 N.W. 2d 588 (19711, 
the Minnesota Supreme Court invalidated a 
state income tax statute attempting to  incor- 
porate future federal income tax amendments. 
In dealing with a state constitutional provision 
similar to  Hawaii's provision. the court stated: 

' I  considering the issue of whether a 
change in federal law may alter the force and 
effect of provisions in n prior state law goveining 
the same subject, it may be said that thepiinciple 
uhich controls is that a state lcgiilature may not 
delegate its lfgislative power to any outride agency, 
including the Congress of the United States." 

Even though a state constitution may 
specifically provide authority for the legislature 
to base the state's incollie tax laws on federal 
laws, such a provision could still be challenged, 
as it was in Nebraska. Article VIII, Section 1 8  
of the Nebraska Constitution states: 

"When an income tax is adopted by the Legis- 
lature, the Legislatuic may adapt an income 
tax iaw based upon the lawsof the United Stares." 

Notwithstanding the provision, its constittr- 
tionality was challenged on the basis that "even 
though there was specific constitutional 
authority. an adoption of future laws of the 
United States would still constitute an uncon- 
stitutional delegation of legislative authority." 
However, the Nebraska Supreme Court upheld 
the validity of the income tax provision in 
Anderson v. Tiemann, 155 N.W. 2d 322 (1967). 

In 1971, the then dirccror of taxation 
of Hawaii sought an opinion from the Depart- 
ment of the Attorney General as to  whether the 
legislature could enact legislation providing for 
state income tax liability t o  be based upon a 
percentage of federal tax liability in view of the 
non-delegation of taxiug powers provision in 
the Constitution. The Department of the 
Attorney General concluded that basing the 
state tax liability upon a percentage of federal 
tax liability would incorporate the existing 
federal law and not subsequent federal laws, 
thus  ling out automatic state-federal con- 
formance. The department stated: 

"It is OUI opinion that the legislature may 
enad legislation basing the state income tax upon 
a percentage of an individual's federal lax liability. 
However, any such legislation will be interpreted 
as incorporating federal law existing at the time of 
passage of such act and not future federal itntutes. 
A statute automatically iiicorporating futuia 
amendments by Congress would violate the state 
~ ~ n s t i t u t i o n . " ~ ~  

" ~ t a t c  of Hawaii, Boceedin~s of th? Constautionol Con- 
vention 011968, VoL I, p 220. 

39~et te r ,  Alana W. Lau. Deputy Attoinc,v General. to 
Ralph W Kondo, 1)irector of Taxation, January 12, 1972. 



In the 1978 session, the legislature passed 
a bill t o  update the conformance of  the Hawaii 
income tax laws with the federal Internal 
Revenue Code. The bill also requires the Depart- 
ment of Taxation to submit each year additional 
conformance amendments, stating. 

"It is the intent of the legirlature that it 
shall each year adopt all amendmrntr  to  thc 
fntenial Kcvenue Code for the  calendar year 
preceding the  year in which the legislature meets; 
provided tha t  the legisiature may  choose t o  adopt 
none of rhc ammdincnts to  the internal Revenue 
Code or m;iy provide that  certain amendments are 
limited in their operation,"i0 

Although the blll was welconied by 
advocates of  state-federal income tax con- 
formance, it is still far froni the automatic 
conformance which they are seeking. 

1ss11es and alternatives. Atlvocatcs of stat+ 
fetlcral income tax conformance are not pusliing 
for a mandatory requirement in thc Constitution 
that there must be such conformance. Rather, 
tliey would want t o  sec the non-delegatioti of  
taxing powers clause amended in a way that 
would permit the legislature, if it so decided at 
some later time, to pass legislation bringing statc 
income tax laws into automatic conformance 
with federal laws o r  establishing state income 
tax liability as a percentage of federal income 
tax liability. However, this issue o f  modifying 
the legislature's inalienable taxing powers 
could turn on the substantive question as t o  
whether federal taxable income should be used 
as the basis for Hawaii income taxation. 

ilrgurnents. ' Those who favor automatic 
state--federal income tax conforniance or  using 
federal taxable income as a base would argue 
that state tax returns, instructions, and regula- 
tions would be simplified: rhe accounting and 
coinpliance burden on  taxpayers would 
decrease: fewer state adjustments would be 
necessary t o  information on taxpayers' federal 
income tax returns; tlie Internal Revenue Code 
and federal rules, regulations, and court deci- 
sions can be utilized and thereby relieve the 
State of that burden: it would be easicr t o  ex- 

change tax information between federal and 
state auditors. 

Those who oppose would contend that the 
State would be surrendering one of  its most 
sovereign powers: a change in federal tax rates 
may require a change in the state tax rates t o  
off@ an unwanted effect o n  state tax revenues 
which would result from the federal tax rate 
change: that the State would be obligated t o  
accept federal cl ia~~ges in the exemption allow- 
ances and deductions; that, by adopting the 
lnternal Revenue Code, the State autoniatically 
accepts the social and economic aspects inherent 
in tlie Code; and anything that the State niight 
want to d o  in tile inconie tax field would have 
to await the action of the United States 
Congress. 

Priority Passage of the General ,Appropriations 
and Suppleme~ital /ippropriations Bills 

Tlie Ilawaii ('onstitution is one  of several 
state constitutions requiring the (;i.neral .4ppro- 
priations Bill t o  be passed before other 
appropriations bills can be passeti. In aJdition. 
it~itler the biennial appropriations system, this 
requireni~cnt extel?ds t o  any st~pplemental 
appropriations bill which may be passed in tlie 
even-numbered year The General Appropriations 
Bill is defined as the bill which authorizes 
operating expenditures for the etisuing fiscal 
biennium (or more commonly, the "operating 
budget"), and the Supplemental Appropriations 
Bill is the bill amending any appropriation for 
operating expenditures of the current fiscal 
bienniun?. 

Thc exceptions to tlic rcquirernent for 
priority passage of tlie (;enera1 Appropriations 
and Supplemental Appropriations Bills are bills 

S'~.etter, Tliomai I - .  Kimbail, Acsibtanr Piofeswi of Rusinrri 
1 . a ~ .  College of Buiincir Administration. i ' n iv r i~ i tv  of Hawaii. 
lo Wilk i t  K.  S&amoto. Office of the 1.ceiiiative Auditor, 
>larch 24, 1977. 



recommended by the governor for immediate 
passage or bills to cover the expenses of the 
legislature. 

This restriction on the legislative process 
originated with the 1950 Constitution and was 
modified in 1968 only to accommodate biennial 
appropriations. In the reasoning of the 1950 
Taxation and Finance Committee: 

"Prior consideration of the General 
Appropriations Bill %ems to your Committee t o  
provide seveiai distinct advantages-all of which 
are believed t o  be in line with good financial 
procedure. In the rust place, it will focus the 
inlmediatc attention of the legislature on the 
largest single appropriation. The amount of the 
General Appropriations Bill lends to determine 
the total legislative appropriation and to a large 
degree what will be available for other purposes. 
Second, the General Appropiiations Bill mvera 
the most essential aspects of  state spending It 
goes without saying that the budget sllould includc 
all normal operating ilxpfnsei of the State. It 
covers each of the several major departments 
deemed to be essential services. The budget bill 
in cffen provides for tlic 'bread md  butter' items 
of government expense. Quite obviously, spending 
for other purposes should be iccondary to these 
necessities. Tlilrd, the passage of the General 
Appropriations Bill in the early period of the iegic 
lature is desirable in order to prevent the 
confusion, >which in the past has taken place in 
Hawaii and takes piacc in many of the state legis- 
latures, of passlr.g the governor's budget in the 
dying moments of the legislative session. During 
this part 6f the session frequent compromises and 
changes may be made. Since no complete and 
accurate knowledge is then available as t o  the 
amount that has been authorized outside the 
budget, if the budget itself has not been adopted 
balancing revenues against anticipated expenditures 
is well nigh iinpossible. 1-inally, the appropriation 
bill should receive prior consideration in order that 
the lepislatuic may he given ample time to intclli- 
gcntlg revieiv the action of the governor. Should 
the governor veto or reduce items after the 
legislature a(ljourns, thc legislature is without 
redress. If, hoivcver, the budget bill receives early 
consideration, iuch changes as may be made by the 
governor aie Subj~.Ct to 1LlYieU by the legislature. 
and irems can he restored under noinial pmcc- 
duier This in i,ifi.ci r f a t l r  incieasci the zuthoirty 
of the legislature in determining the level of the 
state budger."5z 

The 1950 Taxation and Finance Commit- 
tee considered a time litnit of 30 days for 
passage of the General Appropriations Bill, but 

it discarded the idea because it feared that, if for 
some reason the legislature was not able t o  pass 
the bill within the specified tirne, the validity 
of the budget might be questioned. 

The priority passage proposal came under 
considerable attack in the Committee of the 
Whole. As one delegate put it: 

"As I read this section. it in iathci iedric- 
tive. It docs not give the opportunity to the iegis 
latuze t o  pass emergency appropriations, Say that 
along the Hamakua coast they u,ould have a plague 
and we have to wait a month for the general 
appropriation bill t o  pass. I don't think the legis- 
lature could appropriate emcigency money t o  take 
care of that area Likewise, if wc have another 
eruption of Mauna Loa and the legislature wants 
t o  do something about it,  it wouldn't be able t o  
do so until this general appropriation bill is passed. 

" . . . If thr  Congrcsr itself had a restrictive 
clause like that they couldn't make emergency 
zppropiiations. Now thc answer to that as I under- 
stand it is that the governor must consent to it. 
As I read the whole proposal it makes the governor 
the most po\verful indivillud in the State. It will 
create him and his commissar of fmance dictator. 
They could, in my judgment, throttle the uholc 
State if they wanted to. I've never sccn any 
provision like that in any constitiltion in which 
thc governor is given so much poucr ovcr tlic 
fmances. Xow, historicaily speaking, finances arc 
always in the hands of tlie iegisiature, and that'r 
where it should rest. . . :'53 

The 1950 drafters believed that a require- 
ment of priority passage for the operating 
budget would force early passage of the bill and 
prevent the legislative logiam characteristic 
of territorial sessions. ffowever, the objective 
of preventing a l o a m  was never realized in 
the first decade of ~ t a t e h o o d , ' ~  and as 
Table 3.3 shows, it has not been achieved in the 
second decade of statehood. 

5 Z ~ t a t e  of Hau.aii, Ploeeedings of ihe Comti;u;ionol Con- 
venrionofHowii 1950, Voi. I ~flonoluie,  1960). p. 193. 

j 3 ~ t a t e  of Hawaii Proceedings of ;he Conrrizurionol Con 
venfionofHnwnii, 1950, Vol. I1 (Honolulu. 1961). p.445. 

''su~ and Wong, Arricle VI;  Texafion ond Finonce. 
p. 21. 



General and Supplemental Appropriations Bills 
Sesion Day of Final Panags 

Year Session day 

1969 . . . . . . . . . . . . . . . . . . . . . . .  .66th and final day 
1970 . . . . . . . . . . . . . . . . . . . . . . .  .7Oih and final day 
1971 . . . . . . . . . . . . . . . . . . .  55th day of 60day rerrion 
1972 . . . . . . . . . . . . . . . . . . . . . . .  .60th and final day 
1973 . . . . . . . . . . . . . . . . . . . . . . . .  6 1 s  and final day 
1974 . . . . . . . . . . . . . . . . . . . . . . .  .6Gth and final day 
1975 . . . . . . . . . . . . . . . . . . . . . . .  .6&h and final day 
1976 . . . . . . . . . . . . . . . . . . . . . . .  .62nd and final da 
1977 . . . . . . . . . . . . . . . . . . .  .5th day. Speciai Session Y 
1978 . . . . . . . . . . . . . . . . . .  .59th day of 60-day session 

'1" 1977, the General Appropriations Bill failed to pans 
on the 63rd and final day of the regular rerrion. 

Sources: House and Senate Jouinalr for the serrion yeair 
1959 ro 1977: Legislative Re!eience Bureau Siatus 
Table for the Year 1978. 

The General Appropriations Bill and tlre 
Supplen~ental Appropriations Bill almost always 
pass on the final day of the session. This is 
because much of the legislative bargaining 
revolves around the budget, and the fate of 
other bills often depends on what happens to 
specific items in the budget. This is a political 
reality which constitutional prescription has not 
been able to change. 

Issues and alternatives. The issue is whether 
the legislative process should continue to be 
circumscribed by a requirement which evidently 
has not achieved its objective. 

Arguments. Those who would favor 
deleting the priority requirement for passage 
of. the General Appropriations Bill and Sup- 
plemental Appropriations Bill, thus leaving the 
legislature free to determine the priority of 
passage of any bill, would argue that the present 
requirement is unduly restrictive of the legis- 
lative process and impinges upon legislative 
powers; matters concerning the priority of bills 
are rightfully a prerogative of the legislature; 
it should be free t o  act on appropriation 
measures, including emergency measures, 
without being dependent on the recommenda- 
tions of the governor; and details concerning 
the priority of bills belong in the rules of the 
legislature, if they are to be specified anywhere 
at all. 

Those who favor retaining the requirement 
of priority passage would aig.rie that the present 
provision encourages the legislature t o  look 
at the entire financial picture; if miscellaneous 
appropriation bills were allowed to pass before 
the budget bills, it would make it more difficult 
to balance revenues and expenditures; and that 
the practical effect of the provision is to provide 
the legislature with constitutional support to 
resist special interest groups favoring specific 
appropriation measures. 



Chapter 4 

STATE ANDLOCALDEBT 

The large capital investment authorizations 
in recent years, the effects of  borrowing on debt 
service requirements, the mushroonling backlog 
of authorized but unissued bonds, the shadow 
cast by New York City's financial crisis, public 
disenchantment over taxes and government 
spending-all have contributed t o  renewed 
concern over the constitutional debt provisions, 
partici~larly as they apply to state government. 
This chapter reviews the arguments of bond 
vs. cash financing, the origins of constitutional 
debt restrictions, the current constitutional 
provisions governing debt, the State's debt 
structure, the issues of a more rational or  
effective debt limit formula, the growing pool 
of unissued debt, the method of authorizing 
bonds, the State Supreme Court's decision 
on revenue bonds, and the debt limits and debt 
positions of the counties. 

"Pay-As-You-Go" vs. "Pay-As-You-Use" 

There are basically two ways that state 
and local governments pay for public facilities. 
One way is to pay cash out of  current revenues, 
and advocates of this method of financing give 
it a ring of responsibility by calling it "pay-as- 
you-go." The second method is to borrow the 
funds to finance the facilities and repay 
principal plus interest in 3 series of  payments in 
future years. and its advocates also align them- 
selves with responsibility by labeling the method 
" pay-as-you-use." 

The favoring of  one rnethod ovcr the other 
depends larsely on one's personal political and 

econoniic perspective. The "pay-as-you-go" 
proponents argue that cash financing, ranging 
from a down payment t o  full financing from 
current revenues, encourages responsibility 
in spending because tax dollars are harder to 
come by than borrowed dollars; in periods of 
economic adversity, such as a severe depression, 
a jurisdiction would not be saddled with 
nilalterable commitnielrts t o  repay debt ; intenst 
payments over long periods arc avoided; and 
future generations should not be burdened with 
debt. 

On the other hand, advocates of borrowing 
contend that bond financing provitles for a more 
effective means of  allocating the costs of public 
facilities among those who will benefit froni the 
facilities and that,  because facilities generally 
benefit present as well as future taxpayers, all 
who benefit, or  all who use, should share in the 
costs, hloreover, they argue that, because state 
and local governments can almost always earn 
more in interest from their short-term 
investment than the interest they pay on long- 
term debt and that because repayments for 
borrowing will be made in the future with 
"cheaper" dollars as a result of inflation, it 
makes good economic sense to borrow. 1 

l ~ e n n o v  L. Moak, Admirtisfrorion of Lomi Government 
Dehr (hlunicipal Finance Officers Association, Chicago, 19i0), 
pp. 192-~195. In discussing the arprnents of cash vi.  bond 
financing, the author uses the term "pay-as-you-acquire" 
rather than "papas-you-go." It is a niorc revealing term 
aithou~h not as commonly used. 



Even the strongest advocates of borrowing 
would concede, however, that there are limits 
to b ~ r r o w i n g . ~  There are economic constraints 
to be considered, such as the size and frequency 
of bond issues which the bond market will 
accept, as well as legal constraints, such 
as the debt restrictions found in many state 
constitutions. 

Origins and Characteristics of 
Constitutional Debt Restrictions 

Constitutional restrictions over state debt 
date from 1842 when Rhode Island adopted an 
amerldme~it prohibiting its general nssenibly 
from incurring any debt over $50,000 cxccpt 
with the consent of the people. Beginning in 
1817, with New York's constructiorl of the 
Erie Canal, states began to borrow for public 
works, particularly for canals and later for 
railroads. In the South. a nunrbcr of states 
also used debt to finance banking facilities. 
with funds from state boncis being used lo 
finance land hanks. The depressiori of 1837 
severely affccreci rlie financial position o f  states, 
and the iiiost burdened states defaulted on their 
debt and other states rcputliated portions of 
their debt. 

The financial plight of the borrowing states 
resulted in a growing movement for restrictions 
over 'the authority to incur debt. After Rt~ode  
Island, New Jersey adopted a debt limit, and 
other states followed; prior t o  the Civil War, 
there were 19 states with constitutional arnend- 
ments wlliclr limited the amonnt and purpose 
of state debt. Several southern states adopted 
debt restriction arnendnrents during the 
reconstruction period. and all states which 
subsequently entered the L'nio:~ have incli~ded 
some provision restricting debt in their 
constitutions.' 

While the state constitutions vary widely 
in their specific debt provisions. several broad 
categories of restrictions fan be disceriled.' 
In descending order o f  forcef~ilness of restric- 
tion. these include: 

The requirement that debt can be  incurred 
only through constitutional amendment. 
A number of states have a fixed dollar 
ceiling up to wl~ich funds can be borrowed, 
but the amount 1s usually so low as to have 
no relevancy. Thus, constitutional amend- 
ment is the real requirement. 

: The requirement that debt can be incurred 
only after approval in a public referendum. 

The requirement that the legislature can 
authorize debt up  to some amount related 
to a percentage of real property valuation 
or a perce~ltagc o r  factor of  state revenues. 

In addition. it is cornmon for state constitutions 
to prescribe the terms for which bonds can be 
issued, the manner in which they are to be 
repaid, and to prohibit borrowing for private 
individuals and associations. 

Types of Bonds 

Debt for the longterrn financing of  public 
facilities and prograirrs is incurred by state and 
local governments through the issuance of 

 or example, a government could not borrow to the extent 
that its requkcmcnts for rcpilymcnt ultimately consume 100 
percent of its revenues, leaving no amounts ior other expendi- 
tures. hr a practical matter, the bond market would have long 
before judged such a government to be bankiupt and its bonds 
unralabk. 

'~dviurry Comniiirion on lnter~oveinmental Relations. 
Sipnifirani Fcr;r:irrr of F k c !  Fzdrruiiim. 19-6-  -7 Yol. 11- 
Revenue and Debt (uiashinpton, UC..  March 1977). pp. 94.- 
96. The slate constitiltions vary so ii!dely in their details that 
it is not posshlc to display each stale's ifcbr provisions in a 
convenient and casily understood table. The Advisory Com- 
mission's effort is the latest compliation of the principal aspects 
of each slate's debt provisions hut it covers three pages and is 
qualtficd by 30 footnotes. 



bonds. The major cllaracteristic which separates 
the bonds of state and local governments from 
other bonds, such as corporate bonds or bonds 
of the United States Government, is that  the 
interest on the bonds is exempt from federal 
income taxes, usually exempt from state irlconte 
taxes with respect t o  the state's own bonds, and, 
in a few states, exempt also from state income 
taxes even though the bonds are those of other 
states. In Itawaii. the interest paid oil bonds 
issued by the State and counties is exempt from 
tlte state income tax, but the interrst on bonds 
issued by other government jurisdictions is 
taxable. 5 

It is the taxexempt feature of state and 
local government bonds whic!] tnakes tl-icrn 
liniq~iely attractive to certain classes of 
corporate and individual investors. Arid it is thc 
tax-exempt status of the honds which eiiables 
state atld local governments t o  borrow more 
cileaply than otilcr entities, more cheaply 
tlic~n even the federal goverilinent can borrow. 
rli is sitciation can be interpreted as a tiritio11ai 
policy of subsidizing b o r r o ~ i n g  at t l ~ e  state and 
l:>cal Icvels. Whatever tile ir~erits of' the policy 
frorn 3 national standpoint. riiany state :inti local 
governineilts view borrowing through bonds as a 
h~rrfain 2nd take advantage of the opportunity 
t o  issue tax-exempt and, tliercfore, low-interest 
bonds. 

The types of bonds issued by state and 
local governments may be categorized by the 
security supporting the bonds, and they fall 
illto two broad classes: 

( 1  ) Gcnerul obligation hor~ds  arc bonds 
for wiiose payment of principai and interest 
the isslier has pledgeti its "full faith and credit." 
In essence, the issiring jurisdiction pledges its 
full taxing powers t o  guarantee payment on the 
bonds. Thus. in the case of flawaii's general 
obligation bonds; the official statement relating 
to any particular issue would contain the 
standard pledge: "Undcr the Constitution and 
the laws of the State of Hawaii the interest and 
principal payments of the Bonds shall be a first 
charge on the general fund of the State of 

Iiawaii. Under said laws t he  full fail11 and credit 
of tlie State of tfawaii are pledged t o t h e  
punctual payment of the ~ o n d s . " ~  

( 2 )  Rel~e~~rre  bonds are bonds for whose 
paynlerlt of principal and interest tlie issuer 
has pledged the revenues of an undertaking, 
such as an airport, an offs t reet  parking Yacil- 
icy, or other revenue-producing ei-tterprises. The 
bonds are uscti t o  finance the specific 
undertaking. I-\ iiecessary condition for the 
marketability of such bonds is that tliere is a 
clear den~onstratiotr that the nntlertaking will 
produce sufficient incoriie t o  meet all operating 
expenses as well as interest and pri~lcipal pay- 
ments o n  the bonds. ,An official statement for 
the issuance of revenue boncis for lla\s.aii's air- 
ports systcn~ would contain this typical pledge 
of  security: "Tlie principal of atid interest on 
the Botitl . . . will be eclually and ratably payable 
solely from. and secclrcd solely by :I prior aiid 
p;lr;iiiiount licli oil. tlic receipts uf  the aviation 
fuel t;lr anti tile rcvenocs of tllc airports 
syst i~i t~."  I'tiere woulil also hi: the  ilisclainicr: 

"Tlie H o ~ ~ d s  c io  riot constittitc a general obliga- 
tion of the State of t1aw;lii nor [s ic]  ;I charge 
upon tlic general fund of  the Stzrte. Ncit!~er tlic 
full i ; l i t l~  and credit of tile State o f  flawaii nor 
the full fhitli ant! credit of any political 
subdivision thereof are pledged t o  the payrncnt 
or security of the ~onds . " '  

All other llitngs b u n g  ciludl, tile general 
oblsgdtron bond is the stronger of tile two debt  

5~ornrnerce C'iearinp llousc, Sfore Tox Rci.;cw, Yovembcr I .  
1977. Wlnle \tatc and local gorcrnment hondi have enjoyed 
a lax-exempt status iincc t h t  cnactincnt o i  !he fcdcial incorm 
tax in 191 3. there have been pii>posais m Congrtsa to !ax such 
bonds., propiisair ivhii.h arc still very snucli alive but slronply 
resisted by uatc md local officidi. 

'stare of Hawaii. Official Statainenl Pcnaining lo 
S75,000,00U General Obligation Bonds of 1977, Series Al. ,  
Ju ly  15, 1977,~. 1. 

'state of l i a w i i ,  Official Slsterncnf, SZ0.000,000 Airports 
Syrtenl Revenue Bonds, Scrics o f  1975, July  I ,  1975, p. R~ 



instruments, and the pledge of security of  the 
full taxing powers of a jurisdiction will usually 
produce a lower interest rate than the narrower 
pledge of the revenue bond. Also, among those 
states with constitutional debt limits, general 
obligation bonds are usually counted against 
the debt limit, while revenue bonds are usually 
excluded. 

Thus, a reasonable case cat1 be made that. 
when governments borrow, their first choice 
should be the general obligation bond. However, 
if states have constittltional restrictions which 
rrlake it difiicult or virtually impossible to 
engage in straiglitiorward borrowing, the likely 
consequence is that they will borrow tlirol~gh 
other more expensive means, such as through 
revenue bond issuance or through the estab- 
lisl~~irent of special authorities t o  finance and 
operate facilities.' These considerations appear 
t o  have influenced t l ~ c  current debt provisions 
in Iiawaii's cotrsritution. 

Hawaii's Debt Provisions 

At the time that the 1968 constitutional 
co~~ven t ion  deliberated. state debt was perilously 
close t o  the cortsiitutio~~al debt limit. Rather 
than merely adjusting the then existing formula 
t o  accommodate future borrowings, the drafters 
chose t o  make sweeping changes to t he  debt 
provisions. The changes, drafted by the Taxation 
and Finance Committee, adopted by the 
convention, and ultitnatcly ratified by the 
people, were designed t o  achieve the following 
objectives: 

( I )  To retain liiriits on state and county 
indebtedness. 

( 2 )  T o  set Jirnits that are flexible and are 
related to the ability of each respective unit of 
government to repay the debt. 

(3)  T o  set limits that are sufficiently 
liberal as to perrrtit adequate financing of future 
capital improvcnients hut that a t  the same time 
provide assurance t o  investors that their invest- 
ments in Hawaii rrit~nicipal securities9 are safe. 

(4) To encourage the issuance of  general 
obligation bonds rather than revenue bonds 
in order to make substantial savings in interest 
charges. 

(5) To ensure that the State has a margin 
of debt issuance t o  provide for unforeseen 
contingencies. 

(6) T o  discourage devious and expensive 
devices used in so many states t o  circumvent 
debt ceilings. 

( 7 )  T o  encourage a broad review of debt 
in terms of the capital needs of the entire com- 
ntiinity in contrast t o  the desircs of only a 
segment of the community. 

(8) 'To encourage an annual review of the 
debt structure of tlie State and counties. 

(9) T o  reri~edy technical flaws in the 
rcveniic bond provision.'(' 

Wlrcn vicwed in their entirety, these 
objectives are seen to air11 a t  (1)  a debt limit 
which is neither too high nor too low; and 
(?)incentives for the State to utilize its 
strongest debt instrument, the general obligation 
bond, for purposes which would otherwise be 
financed by the weaker and more expensive 
instrument, the revenue bond. 

The state debt lunit. As a territory, through 
provisions in the Organic Act. Hawaii's outstand- 
ing debt was litnited t o  10 percent of the 
assessed valuation of property, and the total 
indebtedness in any one year could not exceed 

'lieins, Constiturionol Resnicrions Apinsl  Stole Debt, 
pp. 82 -90. 

"'~unicipai  securities." "municipai bonds," or simply 
"municipals" me generic tcrnrs used to idenrify the bonds of 
stare as weU as local governnients. 

"state of Hawaii, Procre<iinfs of the Constiturionol Con- 
rention of Hawoii of 1968, Vol. 1 ,  Journal and Documents 
(Hnnoluiu, 1973), p. 221. 



1 percent of the assessed valuation of property. 'ramp 6 t 

The 1950 Constitution did not f i x  an annual 
limit but established $60 rnillioll as the basic 
debt limit, and provided also that indebtedness 
beyotld S6U million and up to 15 pei.cent of the 

Calculation of the 
Constirulional Debt Limit 

Novamher 7.  +377 

assessed valuation of property could be ---.-a ~*.%--=---,~- d.---a.--.-..%-- 

authorized by a two-thirds vote of the Fisal Yea, 
General fund raueluwr 
{millionr of ddiarr) 

1975-76 . . . . . . . . .  The 1968 convention swept away the fixed 1916-- ,? , . , . , , . , , 
$60 ri~illion limit and tile use of the assessed ~ h ~ ~ ~ . ~ ~ ~ ~  tOtai . . . . .  

. . . . . . . . . . . . . . . . .  valuation of property as a hasis for calcufating Annualaveraye 66e.7 

the additional debt limit. In their place, the Deb1 limit * 3.5 * 9666.1 - $2.333.5 million 
. ..... 1968 drafters decided o n  a state debt ceili~la .- 

equal to three and one-half times the avtrage 
general fund revenues (minus federal funds and 
debt reimbursements) of the prior thrce fiscal 
yezus. This is the reasoning of the Taxation and 
Finance Cornmittec in proposing the change: 

'-Our prexnt stslc debt cciijns is 15% of 'let 

ar>c%c;i values o i  rai  pn?pcrty- a pioviso mat  
is  mi affront to rcaron hci.auio thc Stalr  ohlainsno 
rc icaurs froin rcii! propat)  f a l e i  Non- 
ieiniburs;tble \tars ncnerai obliCnlion bonds ;ue - 
repa"l out o i  the gviiera! f>unili ni  liie Sr,Ie, io 
that ?lib iliiiiiu<it or  ~(.licljll fund icvi i iut i  is ii 

logical mearilre of the aizc of nonreiiiti>ur:sable 
<IcL.iit ih i t  can be pmdcnlly contwcteil. Flir l k l i  
purpoic Ke elimiilarr from the general CiinrJ aii 
fc~lecil finds and dehr reimburienieiii rccrlptb, 
,in~.c I ~ C K :  ni~-i ics  am not msilablc to i o r l r  
nonicinrhurrable debt service chsr&es. The 
Commiirvc wzr zjnanirnous in rejecting a n y  T;xci: 
~iiill.xr limit. 7hc ioulripir of 3':2 iimrsgrneraIft,nd 
revenues ,,"as asreed upon by the Cotnmillce 
after considrrable debate. The tnul$ie of 
3!1 roughly ieprex.xits the equivalent of rdjdng 
our  pievent Jeb t  cciline bas& on r c l l  piupc~tY 
v3hio iri>mii'?r lo atoun~l 2Y3. The thrce-year 
base prriod iras wlccted in preference to a 
sboricr b a r  period in ordsr $0 kpep the ceiling 
from J a a n g i ~  too rapiitiy, partii-uiaily in the 
evcai o! a r c c c s r i ~ n . " ~ ~  

How the  formiila operates in calculating 
the presenl constitutional debt firnil is shown 
in Table 4.1 

Source: Derived tium Certi5icate of Tomi [rrdr:brednesl of 
the Sfare of Hawaii as of November 1, 1977. 

avrrage annual revenues? (2) Why was a multiple 
of three and one-half selected as the factor for 
calculating the  debt limit? f3clt:gatc Thornas 
Hitch, chairman of the Taxation and Finance 
C'nmmittvc, adrlrilssrii the t w o  questions in 
presenting tllr new debt limit formula to the 
1968 cot~ven'ricrii: 

'?he first airaof  cji-bate in !itis business \%is 
with respect t o  the i~rigtli of the bare peiiocl. 
Puerto Ricn ha% a ruu.year baz prrirbd. New 
Yolk's Coniiitution proposcil a two-year base 
peAd. Pennsylvania has a We-y<ar.r base period. 
Thcrr 37e lois of good ar@rnmls for s shWf 
base pcrrod. There arc lots of ~ o o d  argume:*rs 
for a long base period. l'hc piirn;iry ai@iment for a 
short bs pt-n<xi is that it is a more up-lo-dnlt 
bare period that's mwe nearly related t o  the 
cuncnt ~ w n o m i c  situation of the Stare. ?'he 
primary drgumenl ivr s long base period is io 
smooth out rirable changes in the dchi ceiling as 
you have sizable chsngcr in gcr~eral fund rruenuo 
front one year t o  the ncrt, sizably up in the ~ ~ i n t  
of a hjpli lerei of prosperity ?nil very fassihiy 
d o w n  arid this ir ii ha1 \soiriia :he peopic a h o  
w;mtcd n iongerirasc pihod--"cry poisibly down in 
the %,vent of i recession. i3~e rinrply 
coi?ipromixd on z iliice-par base jrciiod 2nd I 
Bto~g ly  rertimrncntl that  i o  you. 

'The firiai &rca of debate on this wOjcrt is 
rdlrted to lirc rnuiii~ir, Shoiliii the niriiilnle be a%o 
timer rverapr general furid revenue5 of the last 

Wiijie the calculation of the constitutional ifrrre yesr .  o r  lsn and a half, or three, or three 
debt limit appears to he straightforward, tvin and s hdl, or {our, o i  foul and n i~a l f .  01 five'! (Lei 

questions might be raised with respect to the 
formula: ( 1 )  Why was a base period of three 
years chosen for the ptrrpctse of oalcutating the I i ~ h a . ,  p. 212. 



me, for backgmund, give you some fwres. If we 
were to take the current debt ceiling of f i een  
percent of net assessed real property valuations for 
tau purposes, we would come up for the spring 
of 1969. when the legislature will meet again, with 
an estimated figure of 589 million dollars. If we 
wcie to adjust that miling to our new proposed 
forinula ceiling that bases the ceiling on general 
fund revenues, bur at the same t h e  take out 
of the ceiling self-financing general obligation 
honils, we would t&e out of that ceiling 151 
million, an estimated--this can't he a tight figure 
hut an c a i m a t c d ~  15 1 million dollars of self- 
liquidating gcneral obligation bonds. So that 
putting the old debt cciling formula related t o  real 
property. on to a base that would be comparable 
to the formula we are proposing with 
=if-liquidatinp general bonds out  of  the ceiling, we 
would have a ceiling of $438,000,000. taking 151 
off of 589. The average general fund revenues as I 
have been referring to, over thc iast three years as 
of the rpring of 1969--we're talking about the 
next legislative session-would bc $220,000,000. 
So that a multiple of two would give adebt  ceiling 
of 5440,000,000 which is almost identical with 
what the adjuitai piesent debt iaiiing would be. A 
multiple of two and a half would he the equivalent 
o n  a n  adjuitzd basis of a real property ceiling 
of ninetecn percent instead of iiftcen perccnt; a 
niultiplc uf thicc would hc equivalent to a rcal 
) I T O ~ P I I ~  ceiling of twenty-tlirce percent instcad o i  
fiitccn prrcrnr: a multipic of three and a half 
irould bc equivalent to a real property ceilins of 
V.brnry-iix pcicenr: and a inuitipie of f o u ~  uould 
lie tiie equivalent of a rcal property ceiling of 
t h~ r t ?  pcrccnt. As I \ay, tiie committee debated 
this iublcct t o  which there is no ultimate, absolute. 
final ordained anriver-a debated this subject at great 
lcngtii. 1 must confess that I felt that t was going 
iarhcr as Par up as possible in iccommcnding a 
rnuitipic of three. The committee decided on  a 
multiple of four by a rather considerable 
nrajority, and then decided later t o  reconsider and 
endcd up with the multiple that is in the 
coinrnittce report of three and a half. . . .,'I2 

In essence, there was nothing sacred about either 
the three-year base period or the 3.5 multiple. 
Both represented compromises arrived at in the 
Taxation and Finance Committee. 

denera1 obligation. exclusions from the 
debt limit. While the 1950 Constitution required 
that all authorized general obligation debt be 
counted against the debt limit, the present 
Constitution permits the exclusion of  those 
general obligation bonds which are issued for 
self-sustaining undertakings. These undertakings 
are those which generate sufficient user taxes 

or revenues to meet all debt service charges 
(the annual amount of money necessary to pay 
the interest and principal on outstanding debt). 
The intent of the exclusion was to  encourage 
the use of general obligation bonds, rather 
than revenue bonds, for self-sustaining projects 
in order to  realize savings in interest charges. 
In the reasoning of  the Taxation and Finance 
Committee: 

" . . . A  self-sustaining activity of the 
government (such as the IIarbor Division) can issue 
revenue bonds (secured solely by the revenues of 
the division). but revenue bonds usually sell at 
about 1% higher interest rate than general obligs- 
lion bonds-pcihaps thew days the difference 
being behveen 5x9; interest and 4'ii"r interest. A 
1% interes late differential on a twenty-year 
$10 million bond would cost about $ 1  million over 
the life of the bond. Sincc the State would in any 
case uttdoubtedly stand behind harbor rcvenue 
bonds rather than see them in default, thc full 
faith and ciedit of the Statc might just as wcll 
be pledged in the first placr-with s i~able  interest 
savings. This could be done today. except that 
charging tlicse icinibursahle general ohligation 
bands against the state dcbt liniit encourage, tlie 
legislature to pratoct it& debt margin by irsilinn 
revenue bonds which do not coum ayainsi tlic deht 
ceiling."l 3 

Such excluded bonds are sometimes 
referred to as "reimbursablc" general obligation 
bonds, because the special funds supporting the 
various undertakings are obligated to  
"reimburse" the general fund for payments of 
interest and principal.'4 More specifically, 
the following constitutional provisions are 
applicable in determining whether general 
obligation bonds can be excluded from being 
counted against the debt limit: 

"~ t a t e  of Hawaii, Proceedinps of :he Consriturioric1 Con- 
vention of fla,%,nii of 1968, Vol, 11, Commitice of the Wlioii. 
1)cbater (Honolulu. lY?21, pp. 3 8 4  385. 

13 State of Hasaii. Ploicn'iri,rs ~$1 rhe G>niri:uriona/ Con- 
cenrion of 1968,Vol. 1. p 221. 

'%he identification of rush excluded hondi as 
"reimbursable" general obtigation bonds is an internal state 
matter, with the term being used to facilitate budgeting. appro- 
priations. and calmlatine the dcbt maqin.  In the bond marker, 
they are issued as straight gencral ohligation hondi. 



(1) General obligation bonds issued for 
a public undertaking from which revenues or 
user taxes (or both) are derived, can be 
excluded, but only to the extent that the 
revenues or user taxes are sufficient to meet 
the debt service charges for the undertaking 
in the preceding fiscal year, after the costs of 
operations, maintenance, and repair have been 
met. If revenue bonds had previously been 
issued for the undertaking, the revenues or user 
taxes must also be sufficient to meet the debt 
service charges for the revenue bonds, before 
any computation can be made as to the extent 
general obligation bonds shall be excluded from 
the debt limit. 

(2 )  General obligation bonds which have 
been authorized but which have not yet been 
issued for an existing undertaking, which yield 
revenues or are supported by user taxes (or 
both), are excludable, but only if in the 
preceding fiscal year the undertaking was fully 
self-sustaining in meeting operating, main- 
tenance. and repair costs a n d  debt service 
charges. If the undertaking was not fully self- 
sustaining, the authorized but unissued bonds 
may be excluded if the legislature increases 
the user charges or user tax rates so that the 
net revenues or net taxes are sufficient t o  pay 
the debt service charges on all general obligation 
bonds then outstanding and authorized. 

Because the test of whether an undertaking 
or enterprise is self-sustaining is based on its 
financial status in the previous fiscal year, a 
general obligation debt for new and unproven 
types of revenue-producing enterprises is not 
excludable. Thus, the Taxation and Finance 
Committee noted that, in the first year at least, 
bonds which may be issued for such under- 
takings as an interisland ferry, hovcrcrafts, or a 
mass transit system would have t o  be counted 
against the debt lin~it.' 

Revenue bonds. As a class of bonds, 
revenue bonds, which were excludable from the 
debt limit under the I950 Constitution, 
continue to be excludable under the 1968 
Constitution. However, the definition of revenue 

bonds was clarified t o  permit a more flexible 
pledge of security without affecting their status 
as bonds exempt from the debt limit. 

In permitting their exclusion from the debt 
limit, the 1950 Constitution defined revenue 
bonds as indebtedness incurred under revenue 
bond statutes by a public enterprise or political 
subdivision or by a public corporation, when 
the only security for such indebtedness is the 
revenues of the enterprise or corporation. This 
particular provision was reviewed by the State 
Supreme Court in Employees Retirement 
System v. Ho, 352 P. 2d (1 960). As a territory, 
Hawaii had issued S14 million revenue bonds 
to be repaid from the revenues of the Hawaii 
Aeronautic Commission and from an aviation 
fuel tax. The Territory had also issued nearly 
$50 million of highway revenue bonds payable 
from a vehicle fuel tax. 

The State Supreme Court held that the 
Constitution contemplated only two classes of 
bonds, one class being payable solely from the 
revenues of a government enterprise, which were 
not to he included when calculating state debt 
against the debt limit, and the other class being 
all other bonds, which were to be included in 
the debt limit calculations. Since the bonds 
of the Hawaii Aeronautic Commission were not 
payable solely from revenues of the enterprise 
but were also secured by the aviation fuel tax, 
the bonds had to be included in determining 
whether the state debt limit had been exceeded, 
even though the bonds had been issued as 
revenue bonds. The highway revenue bonds also 
had to be included since they were not payable 
solely from revenues but were supported by user 
fuel taxes. The effect of the decision was that 
the only revenue bonds which could be excluded 
when determining whether the debt linlit had 
been exceeded were bonds payable solely from 
revenues of an enterprise with no taxes of any 
sort being pledged t o  secure the bonds. 

l S ~ t a t e  of Hawaii Roceedings of the Conrtinrthnoi Con- 
vention of 1968, Vol. I ,  p. 222. 



The 1968 Constitution made possible the 
exclusion from the debt limit of the type of 
revenue bonds covered by the 1960 Supreme 
Court decision. Observing that the State Con- 
stitution shotild still provide for the issuance of 
revenue bonds "since under some circumstances 
they may still be desirable," the Taxation and 
Finance Committee, and subsequently the 
Committee of the Whole, redefined revenue 
bonds as all bonds payable solely from and 
secured solely by the revenues, or  user taxes, or 
any combination of both, of a public under- 
taking, improvernent, or ~ y s t e m . ' ~  Thus, the 
application of user taxes toward the repaynient 
of revenue bonds does not affect their exempt 
status fro171 the debt limit and has made possible 
the substantial expansion of revenue. bond 
isstiance for the airports system, which is 
fiilanced by concession revenues, rentals, 
and other revenues as well as the aviation fuel 
tax. While the 1968 Constitution did take care 
of a long-stantling prohien1 with rcspect to 
revenue bonds, another issue affecting revenue 
bontls has emerged and is discussed subsequently 
in this clioptcr. 

Other exclusions from the debt limit. In 
addition to the exclusions from the debt liniit 
of general obligation bonds for self-sustaining 
projects and revenue bonds, the Constitution 
also provides that bonds issued by the State for 
the counties are excludable, but only for so long 
as the counties reimburse the State for the pay- 
ment of principal and interest on the bonds. 
Also excludable are bonds authorized or issued 
under special improvement statutes when the 
properties involved and the assessments on them 
&re the only security, and general obligation 
bonds authorized or issued for assessablc 
improvements to the extent that reimburse- 
ments to tlic general fund for debt service are 
rnade from assessment collections. 

The legal debt margin. In order to  provide 
the legislature with information as to  the 
amount available for honil authorizations under 
the constitutiotial debt litnit, the director of 
fitlance is required by ssction 39--92, Ifawaii 
Revised Statutes, to prepare annually a state 

debt statement as of November 1 of each year. 
Table 4.2 is a condensed version of the 
certificate filed. 

Table 4.2 

Constitutional Debt Margin 
of the State of Hawaii 

November 1, 1977 

--- --.-==.-- -.-.--= *---= -- -.-a- 

Millions of dollars ~-..< .= --.*-- --.- 

Consrirutionat debt limit . . . . . . . . . . . . . . $2.333.5 
Debt counrabla against limit . . . . . . . . . . . . 1.961.8 
Conrfitutionai debt margin . . . . . . . . . . . . . 371.7 
~ ~ 

Sour-: Derived fiom Cerrificrcare of Tor& Indebtedness of 
the State of Hawaii a$ of November 1, 1977. 

Thus, in the 1978 session, the legislature 
had a constitutional debt margin of $371.1 
million against which it could make additional 
bond authorizations. The legislature did pass a 
supplemental appropriations bill which called 
for $22.9 million in additional authorizations 
and another bill cancelling $2.7 million in prior 
authorizations, so tlie debt margin on June 30, 
19'78 is estimated to be $351.5 rn i~ l ion . '~  

In addition to the provisions related to  the 
constitutional debt limit and tlie calculation of 
the constitutional debt margin, the present 
Constitution contains two provisions concerning 
the method of authorizing debt and the form of 
bonds which are essentially unchanged from the 
1950 Constitution. Before general obligation 
bonds can be issued, they n~us t  be authorized by 
an extraordinary two-thirds vote of the mem- 
bers to which each house of the legislature is 
entitled. This provision was retained because 
"a two-thirds vote. . . provides some assurance 
to the municipal bond buyer. helps to e ~ ~ s u r e  
Uiat debt will be authorized only for sound 

 he 1978 lesiilaturc also paired H.B. 2430, f1.D. 1, which 
contains an authorization for additional 534.9 million in gcneni 
obiistion debt, effective July 1, 1978. 



projects, and has worked well in the years that 
it has been a requirement."I8 Also retained 
from the 1950 Constitution is the provision 
requiring all general obligation bonds to  be in 
serial form, the first installment of principal to  
mature not later than five years from tlie date of  
the issue, and the last instailment not later 
than thirty-five years from the date of issue.19 

The Structure of State Debt 

As between general obligation bond 
issuance and revenue bond issuance, the debt 
structure shows remarkable stability in the 
proportion of debt for which each type of bond 
is responsible. This is shown in 'fable 4.3. 

Table 4.3 

Otttstanding Debt 
State of tiawaii 

General Obligation and Revenue Bonds 

Selected Dates - 

June30, 1968 % November 1, 1977 % 

General 
obligation $261.771.200 85.3% S1.227.129.000 82.3% 

Revenue 45,082,000 14.7 263.142.000 17.7 

Total $306,853,200 I(W.O% 1,490.271,W0 100.0% 

Sources: Report of the Comptroller. Scare of Hawaii, for the 
Fiscal Year Ended June 30, 1968 and CwrifiC8te of 
of Total lndebrednesr of the State of Hawaii a3 
of November 1, 1977. 

At about the time the 1968 convention 
met, general obligation bonds were responsible 
for 85.3 percent of outstanding state debt 
while revenue bonds accounted for 14.7 percent. 
Nearly a decade later, on h'ovember 1 ,  1977, the 
latest date for which official figures are avail- 
able, the respectise percentages for general 
obligation bonds and revenue bonds were 82.3 
percent and 17.7 percent. Nationally. among 
ail of the states, 50 percent of state long-term 
debt is accounted for by general obligation 
bonds and 50 percent by bonds of limited 
obligations, such as revenue bonds." Thus, 

if one of the objectives of the 1968 debt pro- 
visions was to encourage borrowing through 
general obligation bonds and to discourage 
debt limit evasion through the expansion of the 
use of revenue bonds, the situation has not 
worsened, and, indeed, Hawaii's record of 
using its strongest debt instrument when it 
does borrow holds up much better than the 
average record of the 50 states. 

The reason why the proportion of debt 
commanded by revenue bonds has not been 
reduced, even though the 1968 Constitution 
removecl the debt limit "penalty" in the use 
of general obligation bonds for self-sustaining 
projects, is because of the State's reliance on 
revenue bonds for the financing of the ex- 
pansion and improvements to thc airports 
system. There has been substantial general 
obligation financing for the airports (some 
S66 million in general obligation debt were 
outstanding in 1977), but of far greater 
inrportancc has been rcvenue bond financing. 
As of November 1, 1977, the State had sonie 
5263 million in outstanding reveniic bonds, 
of which nearly 90  percent, or  $234 million, 
were for tile airports system as a result of 
boilti issues since 1969.2' 

As for general obligation bonds, the most 
important trend lias been the significant increase 

''state o f  Hawaii, W.ocse*s of the Corrsri?'irriono/ Con. 
venrbnof 1965, Val I ,  p. 222. 

1 9 ~ y  reqiiiring general obligation bondr to take Ilic foim of 
serial bonds. the Constitution in effect prohibits the irsixancc 
of "term bonds," irhere ttie entire principal iiiaturts on onc 
date. No such ionrtitutional restriction applies to rcrenue 
bonds. With respect to serial bonds, tlic 1968 Constirtition 
sdils one zspect of flexibility to how repayment o f  bonds is 
to he mddc. The 1950 Constitution rcquircd that the principal 
of bonds mature in equal annual installrncnts. hut the 1968 
Constitution authorizer the additional option of bondr maturing 
in equal installnlents of both principal and interest. 

2iJ~dvirory Conimission on lnter~oremmcnIal Relations, 
Sigrii/iconr Feorures ufFisc~lFedcralisni. VoL 1 1 ,  p. 71. 

"tertificatc of Indebtedness of Total lndchtcdncss of thc 
State of tfauaii as of November 1 ,  1977. 



Table 4.4 

General Obligation Bondr I"G. 0.'' Bonds) 

Selected Data 

Direct "G. 0." 288.734.581 . 990,803,133 
Relmbui~able "G. 0." 105.794.419 236,325,067 

Direct "G. 0." 485,657.91 7 976,056,836 
Retmburrable "G. 0." 59,130,510 122,768.751 

S O U ~ C ~ L :  Derived f r ~ m  Certificaze of Toral Indebredness of the State of Hawaii. as of 
November 1. 1970 and November 1, 1977. 

in the present decade of outstanding debt, as significant when compared t o  the increase in 
shown in Table 4.4. outstanding general obligation debt. 

In seven years. outstanding general obliga- 
tion debt h ~ s  increased over four times. from the 
neighborhood of 5400 million to $1.23 billion. 
With an additional 3150 rniliion having been 
issued since November 1 ,  1977 minus some 
$32 million in maturities retired since that date, 
an estimate of the outstanding debt at the close 
of fiscal year 1977---78 would be somewhat 
higher - about Sl.345 billion. The largest 
increase has been in what might be called direct 
general obligation bonds, or bonds for which the 
general fund is directly responsible for payment. 
This category has increased nearly five times in 
the present decade. Reimbursable general 
obligation bonds, or those bonds for which 
special funds are responsible for paying into the 
general fund to service the bonds. have also 
increased, but nowirere close t o  the extent that 
direct general obligation bonds have increased. 

Also showing increases are those general 
obligation bonds which have been authorized 
but not issued. As accounted for by direct 
general ctbligation bonds and reinibursable 
general obligation bonds, authorized but un- 
issued honds have doubled in the past seven 
years but. again, the increase has not been as 

The reason for the increase in outstanding 
general obligation debt can he seen in Table 4.5, 
which displays the annual issuance s f  geneial 
obligation bonds from fiscal year 1961---62 to 
the present fiscal year. 

A review of the annual issuance of general 
obligation bonds shows that the State has been 
borrowing much more heavily in the decade of 
the 1970's than it did iri the 1960's, and more 
heavily again in the last several years than in 
the earlier years of the present decade. In the 
sixties, the State issued an average of $37 
million in bonds each year while in the 
seventies annual general obligation issuance 
has averaged $159 million. 

Not only has the State been entering the 
bond rnarket rnorc frequently, but its individual 
issues have been larger. in the sixties, the State 
issued bonds once or twice a year. 2 2  and its 
largest issue was a $39,600~000 issue in 1963 

77 
--T!r c s ~ r p t i o n ~  i lerc Ciai.nl ?car\ 1 9 6 8  69 and 196910 ,  

v.iici! ilic Slate tloated i ! i~ee bond isiiicr r a i h  year. 



Table 4.5 

General Obligation Bonds 
lnued by the State of Hawaii 

FY 1961-6210 FY 1977-78 

years, an amount close t o  the State's total 
outstanding general obligation debt  of $1.345 
billion estimatecl a so f  June 30, 1978. 

iirnounr Issues and Alternatives 
isiircd 

The debt limit formula. If any change is 
. . . . . . . . . . . . . . .  s 20.000.000 made t o  the current debt limit formula, it 
. . . . . . . . . . . . . . .  10.000.000 

54,600.000 
should be preceded by the identification of  the . . . . . . . . . . . . . . .  

3~.ooo,ooo specific problem t o  be resolved. Most critics . . . . . . . . . . . . . . .  
. . . . . . . . . . . . . . .  24.000.000 of the current debt limit formula contend that 
. . . . . . . . . . . . . . .  20,000,000 the present formula allows tlie debt  lirriit to  be 
. . . . . . . . . . . . . . .  58.1 50.000 

79.500.000 set too high. As evidence. they point to what . . . . . . . . . . . . . . .  
33,875,000 . . . . . . . . . . . . . . .  they consider t o  be the heavy borrowing prac- 

. . . . . . . . . . . . . . .  1970-71 110.oo0,ooo tices of the State in recent years ant1 the large 

. . . . . . . . . . . . . . .  1971-72 110.000.000 
1972--73 190.1 25,000 

accumulation of authorized but unissued boiids. . . . . . . . . . . . . . . .  
. . . . . . . . . . . . . . .  1973-74 110,000.000 

1974-75 . . . . . . . . . . . . . . .  75.ooo,ooo If "too high 3 debt limit" is i i tde~d the 
1975--76 . . . . . . . . . . . . . . .  275,000,000 problern, there arc fairly simple and str:~igIrt- . . . . . . . . . . . . . . .  1976-77 176,410,000 
i977--78 . . . . . . . . . . . . . . .  z2~.ooo.ooo iorwtlrd ways of ilcaii~ig with it ~ ~ i t l i o t i t  ;rI~cring 

thc frainework o f  the current constiti:iinni!l 

Source: Derived from Ceirificare of Joral in- 
debredness o f  the Stare o i  Haw~aij ns of 
November 1 ,  7977 Far iiscal year 
1977-78, the amoun t  issued incliides 
$150 million issued rmcr  Novemti,'r 1. 
1977. 

to  refund other bonds. Ordinarily, state issues to 
finance capital irnprovernents in thc sixties were 
for $10 million, $20 million, S30 million. or  
amounts in-between. In recent years, the State 
has been entering the market about three times 
a year, and the standard size for a single issue 
now seems to be $75 million, the arnount of 
each of the State's last five issues up  t o  June 30, 
1978. 

In future years, 3 c~nsultant 's  study for the 
state administratioil has projected general obliga- 
tion bond issuance for the iicxt five years t o  be 
somewhat higher than it has been in recent 
ycars. For fiscal years 1978--79 and 1979---SO, 
it projects bond issuance of 9 2 5  million each 
year; for 1980--81, $375 million: for 1981 -82 ,  
$240 million; and for 1982 4 3 ,  5295 m i l i i ~ n . ' ~  
All told, this would mean additional bond 
issuance of  some $1.36 billion in the next five 

provisions. 1:or e~amp!e .  the dchr Iiinit ccrilld 
be decreased by reducing tlie curri.iit mit!ii)?lc 
of three and onc-haif tinies or  lcngiiiciiin~~ rlic 
base pcriotl of thrce years against \%!l;icii the 
inultipic is applied, or  by doii:g hcit!~. thus: 
a multiple of three, instcad of thr ie  anti one- 
half. applied against tlie average anni~al  general 
fund revenues of  the last five ycars, instcad of 
three years, woultl have the immediate effect of 
reducing the constitutional debt limit from the 
present $2.33 billion to $1.78 billion. It would 
be a lost opportunity, however, if the reviewers 
of the Constitlition were t o  examine the debt 
limit issue solely from th r  perspeitive of  the 
debt limit being set too high. 

'The more serious defects of  the current 
ibrniula are that: ( 1  j it has little irriliii.nce c)vcr 
the debt authorization policies of  the lcgislatlire 
or  the debt management practices of  thc execu- 
tive: and ( 2 )  related to that condition. it does 
not force either the legislature o r  the executive 

2 3  P e t .  !Aaiuirk. Mitchell & Co.. A Kciie>r and t'l.oiriorion 
of The Store of fMcis;?ii Ikhr No~arn,  Fiirsr of Three Repriorrr 
tlfonoiulii. Yovernher 19?h), Exl~ibil Ill 7. 



into a recuning examination of what impact 
current and future borrowings will have on 
current and future budgets. 

While credit should be given to  the 1968 
drafters for laying the foundation for a more 
rational state debt limit based on the general 
revenues of the State rather than the aggregate 
real property valuations of the counties, one 
can; in retrospect, discern an element of reserva- 
tion as to  what they had accomplished, as in 
these words from the report of the Committee 
on Taxation and Finance: 

"In making its iecommcndalions. ;he Coinmiitre 
='\.ants it t o  be clearly understood that a consti- 
tutional dcbt ceiling is not a substitute for good 
debt policy and effeitivc debt  nianageinent. I t  
is merely a starenienr of the uppei legal liniit 
under whic11 appropriate horrmiing policies mag 
he foimulati'd. l l i e  maintenance of a sound 
financial posture . . . isqu i res  that policy-makers 
give dire coniidcraiioii to a piopcr ha:ance of cash 
and bond financing and that, in tlic future us in 
tirc oai t .  an aiiminiili:+tivc debt rciiio? safelv . . 
bc!ou the coi~iti:irlions: debt ceiling be 
c s t a b l i ~ l i c d . ' ' ~ ~  

In effect. the tiraltcrs pcrceivcd the con- 
stitutional debt limit. not as a liri~it having 
practical force, but as some kind of "outer" 
limit under which they hoped a sound "inner" 
limit would be devised by the administration 
and the legislature. If there is such an "inner" 
limit, it has not been enunciated or adopted as 
a matter of public policy. Therefore, the only 
agreed-upon and understood restriction on debt 
is the constitutional debt limit. Yet, no one 
has seriously argued that Hawaii. within its 
present tax structure and tax rates, could 
borrow up to  the liniit allowed by the 
Constitution or even up to  the additional 
amount represented by tlic present S1 billion- 
plus in authorized but t~nissiicd bonds. 

to  repay from future income the debt that it 
incurs today. Thus, the review of the debt 
limit formula and the construction of any 
alternative debt limit should proceed from two 
basic questions: (1) What should be the measure 
of income? and (2) What should be the measure 
of debt?25 

ilfeastrres of income. As t o  the first 
question, from a general econonlic perspective, 
the ability to  borrow is limited by the ability 
to repay. In the case of borrowing by individuals 
or corporations, lenders look to future income, 
or assets, or both, for repayment. In the case of 
general obligation bonds issued b y  the State, 
however, it is not practical to think in terms of 
the State pledging assets to  secure debt or  of 
lenders attaching assets of the State. Hence, 
state general obligation debt must be repaid out 
of future income, and a debt liniit provision, 
if there is to he one, is properly based on some 
lneasure of income. 

There are two categories of income 
measures which might be used for a debt Iirr~it 
provision. One category pertains to  the income 
of state government. Thc other relates to state- 
wide economic measures which are ailalogous 
to national income and economic statistics, such 
as gross personal income o r  gross or net state 
product. While both categories measure in some 
way the economic health of a jurisdiction, there 
are several reasons why the income of state 
government is the better income measure. 

First, and perhaps the most important 
reason, the income of state government is a 
"hard" nteasure subject to  audit and verifica- 
tlon, nhereas measures such as gross personai 
Income and gross state product are "softer" 

If a debt limit has a n y  rationale, it is to 
' 4~ ta te  of Haitaii, Proceedings of the Consrirurionoi Con- corzrrcil debt with the specific objective of rentw,,of,968, voi I ,p .  2 2 1 ,  

preventing a jurisdiction from so seriously 
lnisntanaeing its borrowines that it is forced into 25 Zliich of the ensuine discussion u o u n d  tllc iiuestions o f  - - - 
insolvency, whether a jurisdiction can rclnain nwasurcs of income and measures of debt is diai in from a 

naemoradurn from John Hsidi t o  Scwron Sue, subject: 
solvent when it borrows can only be arrived at ..Con. . ~ r s u t i a n l l  Debt Limit Provisinn," dated Decemhrr 8, 
by an assess~nent as to whether it Iras the ability 1977. 



measures based on numerous statistical esti- 
mating techniques, subject to  adjustment before 
becoming final, and not subject to  audit by 
anyone in state government. 

Second, the repayment of  debt is from the 
income of state government, and, thus, there is 
a direct relationship between the two. 

Third, state government income is coni- 
monly understood and is under continuous 
review by policy makers in the executive branch 
and the Iegislatnre, whereas econon~ic statis- 
tical measures are less commonly used. 

Within the category of income of state 
government, it is logical to focus upon general 
fund incon~e and to exclude special fund income 
and incon~e from the federal government. 
Special fund income is, by definition, earmarked 
for specific uses. and, in some instanccs as in tile 
case of the special fund for the airports system, 
these uses include the repayment of revenue 
bonds. Receipts from the federal government 
have come to  represent a major augmentation of 
state funds, but except for general revenue 
sharing funds, federal funds are earmarked for 
specific purposes, and the amount of money 
received from the federal government is beyond 
the control of state government. 

Therefore, the present constitutional 
income measure based on the state general fund, 
and excluding receipts which are not derived 
from the State's revenue-raising powers, is an 
appropriate income measure, and there is no 
persuasive case t o  change it. 

The second question as t o  what sliould be 
the measure of debt introduces several alterna- 
tives: (1) the total amount of debt autlrorized 
at any one time, which would include outstand- 
ing debt as well as authorized but unissued debt, 
as provided for in the przsent Constitution; 
(2) the total amount of debt oulstanding at any 
one time; and (3) debt service, or the 
annual payments on principal and interest 
required to service and retire the debt. 

The major difference between the first 
two approaches and the third approach is that 
the burden of interest payn~ents as well as 
principal maturities is accounted for by the 
debt service measure, while only principal is 
accounted for in viewing debt in its totality. 
Yet, interest is a very real cost, and is thus a 
significant component of debt. For example, 
on $100 million borrowed at 6 percent and t o  
be retired in annual maturities up to  20 years, 
the total interest cost would be nearly $75 
million. Theoretically, one could redefine out- 
standing debt to include total interest payments, 
and, while this would be a more accurate 
measure of the State's total debt burden, it does 
not immediately reveal what the burden would 
be on each year's budget. For these reasons, 
there has been renewed interest in constructing 
a debt limit around what is called the debt 
service ratio, the annual amount required to  
pay principal and interest expresscti as a per- 
centage of the revenues o f  thc general fund. 

Tlze debt service litnitation. The precedent 
for a constitutional debt limit based on debt 
service has been set by the Commonwealth of 
h e r t o  Rico. Up until 1961. I'uerto Rico's debt 
limit was governed by the Puerto Rican Federal 
Relations Act and, subject to  the action of thc 
United States Congress, the limit was expressed 
as an arnount equal to  10 percent of  the assesscd 
valuation of property. In July 1961, the 
commonwealth was given the authority by 
Congress to  establish its own debt limit in the 
form of an amendment t o  its c o n ~ t i t u t i o n . ~ ~  

The constitutional formula adopted by 
Puerto Rico sets no inaxirnum on the total 
amount of debt itself but establishes a limit to  
the amount of money which can be applied to 
service the debt. It provides that the maximum 
annual debt service in any future year for all 
bonds outstanding cannot exceed I 5  percent of 
the average of the last two years' annual 
revenues. Only revenues raised by cornmon- 

"Puerro Kico, .,I .Vet*, orid Rcoliiiic Concepr of Debr 
Conrrol. Augurt 1962, p. 3. 



wealth legislation can be included in computing 
the limit. Thus, federal funds are excluded. 
~t the time of the adoption of  the constitu- 
tional amendment, wmmonwealth debt service 
was about 7% percent of treasury revenues, 
and Puerto Rico officials believed that "a 
limitation of 15 percent of the average of  the 
last two years' revenues should permit suffi- 
cient borrowing to provide necessary capital 
improvements and at the same time . . . be 
well within the limits of the Commonwealth's 
capacity to repay debt." * ' 

Puerto Rico's constitutional debt limit 
reads: 

". . . The powei of the Commonwealth 
of Pucao Rico to contract and to authorkc the  
contracting of debts shall be excrcircd as deter- 
inincd by tlie Le&islativc Assembly, hut no dirt.ct 
obtiptions of the Comnionwcaifh for money 
borrowed directly by the ('n~nmonwsuith 
evidenced by bonds 01 notes for the paymcnt of  
which the full faith, credit ilnd taxing power of 
the Comrnonaeaith siiall be plcdgcd slid1 be 
issued by thc Cowrnonacdth if the total of ( i)  
the m o u n t  of principal of and intcreit of such 
honds and nstci, together iiiih ihe amount of  
principal of and interest on all such bonds thercto- 
foic issued by the Conrmonweallh and then 
outstanding, payable in an). fiscal year, and lii) 
any amounts paid by tlie Coiiimoiiu,caltl, in the 
fiscal ycar next preceding the then current fiscal 
year for principal or interest on account of any 
outstanding obiigalions evidenced by  bonds or 
notes guaranteed by the Commonweslth, shall 
exceed 155, of the average of the total amount 
of the annual revenues raised under the provi- 
sions of Comrnonueaith i s ida t ion  and covered 
into the Treasury of Puerto Kico in the two fiscal 
yews next preceding the Then Current fiscal 
ycar. . . ." [Article Vt. Section 21 

In 1967, New York's cotlstitutional con- 
vention proposed an amendment siniilar to 
Puerto Rico's: 

"No debt shall he contracted hy or in 
behalf of the State uners authorircd for np i t a l  
ionstmcfion by fair enacted by t ~ v o  regular 
rssions of succeeding te rns  of the lerislature, 
md  unless the amount ofdebt  service on such d2bt 
together with fhc  total amount of aU other debt 
service as hcieinafter defined, for any fiscal year, 
shall not exceed 12 per cent of the avcisec of the 
total amount of tax icvrnuer and Other ievcnues 
received by the state in its general fund in the t a o  

pieading years." [Proposed Article X, Section 
11%) 

The amendment was lost when New York voters 
rejected the product of the constitutional con- 
vention under the all-or-nothing procedure for 
ratification. As far as can be determined, the 
proposed debt amendment was not the reason 

'for rejection. There were many other proposed 
arnendnients, the most controversial of whicl~ 
was an amendment related to  aid to  parochial 
schools. 

Hawaii's debt service experience is 
displayed in Table 4.6. 

Table 4.6 

Hawaii's Debt Service on General Obligation Boml 
Ar a Percent of the General Fund 

1968-1977 

~ervice ?: of 
(;enera1 fund1 on GO drhr2 gerierol 

Ycor (in million 3) (in miilion S,J furid 

' ~xc iudes  federal fund$ and debt service reimboire. 
men1 funds ar defined in t h e  State Constitution. 

2~xcludes debt service on  reirnburrable general 
obiigarion bonds exciudabie under Arricle Vl, Secrion 3.  
of the Conrtilotion. 

%u;ce Fmance Oiuirion, Oepartmsr,% oi B'iidget ard 

Finance. 

17ihid., pp. 11 - ~ 1 5  



As is revealed by the table, debt service has been 
trending increasingly higher, not only in 
absolute amounts but in the percentage which 
it commands of the general fund. In the past 
ten years, debt service has increased more than 
seven times-a function of outstanding debt 
(for which the general fund is responsible) 
likewise increasing by almost the same ratio. 
Also pertinent is the increasing percentage 
of the general fund which is required for debt 
service, nearly tripling from 4.8 percent to 
12.0 percent in ten years. 

It should be noted also that the maximum 
debt service at any point in tirne is not usually 
revealed by the debt service required in the cur- 
rent year. Under Hawaii's practice of issuing 
bonds in 3- to 20-year maturities, the maximum 
debt service' would be in the third year from the 
year of bond issuance, when the f i s t  principal 
payments arc duc, not in the intervening period 
when only interest payments are made. It was 
for similar reasons that both the Puerto Rico 
and New York formulas specified a lin~itation 
based on nzaimum debt service (in whatever 
year that might be) rather than debt service 
in the immediate or next fiscal year. 

If an alternative debt limit were to be 
formulated for Hawaii based on the debt service 

Arguments. In the 1968 convention, the 
alternative of a debt limit centering on the 
concept of the deht service ratio was discussed 
by the Taxation and Finance Committee, but 
not to the point of the Committee either 
favoring the idea or rejecting it. It was first 
broached to the committee by Andrew Ing, then 
State Director of Finance, who favored abolish- 
ment of the debt limit, but if such a proposal 
were not politically acceptable, his second 
choice was a debt limit based on debt service 
being not more than 15 percent of the average 
annual general fund revenues calculated from a 
two-year base, similar to the formula adopted 
by Puerto Rico and proposed by New ~ o r k . * ~  

Subsequently, Senator John J .  tiulten, then 
President of the Senate, presented the case 
before the committee for a constitutional lirnit 
based on debt service. Noting that the 
cornmittec was considering proposals to liinit 
total debt as a multiple of tax revenues, he 
stated that "a simpler and more direct relation- 
ship than [the] ratio of total debt to tax 
rcvenues \vould be a relationship between 
deht service and the revenue base," outliliing 
the following reasons as to why the debt service 
rritio was to be prefened: 

"I. When we speak of total debt. be if 

rdtio, and taking into account maximum debt outstanding debt or authorized debt, we speak 
only of our mmrnitment t o  repay principal. As 

service and flattening out general fund fluc- of Jlily 1, 1968, the State had outstanding dcbt 
tuations by requiring the calculation of average consisting of  over $250 minion in general abliga- 

annual revenues from a base period of two or tion bonds. This is a sum equivalent t o  our total 

more years, the current percentage of maximum principal repayment requirements. But in addition 
to principal, we also have a requirement t o  pay 

debt service to general fund revenues would be about $85 million in interest over tiie next 20 
higher than is shown for the last fiscal year in 
Table 4.6. What that percentage might be as a 
constitutional limit depends on whether one's 
view is that debt service already imposes too 
heavy a burden on the budget or whether the 
percentage should be set at a level at least 
sufficient to accommodate the projected 
issuance of an additional $1.36 billion in general 
obligation bonds over the next five years. One 
suggested approach is to limit debt service 
charges so that such charges in relation to 
general fund revenues in the future will be no 
higher than they are now." 

yeais. It would appear that any meaningful asserr- 
merit o f  our debt position should take into con- 
sideration no1 only principd but also our interest 
obligatianr. 

" 2 .  Debt service, or the amount requiied to 
pay principal and interest, is a more accurate 
measurement of our repayment cornmifinents 
than total dcbt. h limi[ation on dubf service uould 

" ~ r t t e r ,  Dr. Thomas K Hitch t o  Rep Jack K. Suua, 
AuguSl 10.1976 

2 9 ~ t a t e  of tgalraii, 1968 Cuiistitution Convention, 
' imniun and Pinanre Conlinittce. ,Minules luly 25, 1968. 



set no maximum on the total anoitnt of debt there is an alternative way to deal with the 
itself but would limit the amount of money uhich accumulation of authorized but unissued bonds 
can be pledged to service the debt. In essence, we 
.souid simply bc saying that tlie State could not 
qend iiborc than sane established percentage of 
its reventies for debt service in any particuiai year. 

' 3 .  We need t o  think of debt not as some 
mystical sum to be icpaid sometime in the futuie. 
Our orientation sh'hould be that if we borrow, it 
*oiiId have a specific e f l rd .  in terms uf  debt 
$en.icc charges, on the bud@ for a paticuiar 
?car. .And it is particularly i m p a r t a t  t o  measure 
not only tlie debt service requLrementr ior the 
next year, but for tlle yearin which the rnaxinium 
debt senice wiU be required." 3 0  

In the committee's discussion of the debt 
service proposal, the only argument raised 
against it was that a jurisdiction, if it found it- 
self restricted by the annual debt service limit, 
might be tempted to lower its annual debt 
service requirements by issuing bonds with 
longer maturities and stretching out tllc pay- 
nierits "cverr beyond the life of the facility 
being financed." In response. Senator i~u l ten  
did not see it as a problem: 

. . . in the first piace, your investors are goins 
to look askance at tliat 7 h i . r ~  is a linrii to which 
you can extend thest bonds. ' T h y  arc certainly 
riot goirg to be interested in bonds that are alive 
ulieli tte facilities aie long gone, so I dnn'r think 
there is a problem of attenuation. 11 has been well 
established in the market as to the t c m s  of these 
bonds. Another thing, if you u.ant to go from a 
20-year bond to a 30-year honii, it does give you 
some flexibility if you arc pressing your deht 
ceiling and if you have a legitimate. necessary 
project. Secondly, you can take advantage of !owex 
interest rates because if interest ralcr go down you 
can finance more and this wiU encourage you to 
finance more. I think it gives you the flexibility. 
If you felt that this was a probleni, one thing you 
niay do t o  get around this is, cvcn though it \will 
take away somc flexibility, to put  a statement in 
tile constitution to limit the term of any gcncra! 
o1,iiration bond to thirty years. I don't think thcie 
is a piohlcrir bur tliir is one ivsy you could ;heck 
,t:,3) 

Another possible argument against a debt 
lirnit based solely on debt service is that it would 
not control the ainount of bonds which the 
legislature could authorize, and the result wuld 
be further expansion of the already large pool 
of autllorized btit unissued bonds. However, 

without necessarily having t o  place a limit o n  
authorizations. The alternative is discussed in 
the following section. 

The growing pool of authorized but 
unissued debt. The large and increasing amount 

'of authorized but unissued debt, which has been 
running over $1 billion for the past three years, 
represents a large number of capital improve- 
ment projects yet to be completed, including 
a substantial number yet t o  be initiated. Based 
on past experience, a reasonable prediction is 
that many of the projects for which bond 
financing was authorized will never be 
irnple&ented. Table 4.7 shows how the author- 
ized but unissued debt has increased in the 
present decade: 

Table 4.7 

Authorized But Uninued General Obligation Debt 
As of November 1, 1970-77 

Source: Cerlifieofe of Total hdebledness of tlte Store 
offf~lowo~i. November 1. 1970 - 1977. 

At around the time of the 1968 conven- 
tion, authorized but unissued bonds amounted 
to about 5239 million. With the more generous 
debt limit provided by the 1968Ci)nstitution, 
authorized but unissued debt rapidly increased 

3010hn 3. Hulten, President o f  the Senne. Tcitiinony to the 
Committee on Taxation and Finance. 1968 Constitutional 

Convention, Ailgusi 2, 1968. 

3 ' ~ t a t c  of ilatvaii, 1968 Constitutional Convention, 
Taxation and I'inance Committcc,.Iiirzures, August 2. 1968. 



to  $545 million in 1970, and it has since more 
than doubled. As Table 4.7 shows, tht' trend is 
for unissued debt to  increase each year, the only 
exception being 1973, when the General Appro- 
priations Bill was not passed by a two-thirds 
majority of both houses (thus invalidating the 
accompanying bond authorization), and, in 
1976, when from November 1 of the prior year 
the State made o small dent in the authorized 
but unissued backlog by selling an unprece- 
dented $226 million in general obligation bonds. 
The trend can be  reversed only if the State 
issues bonds in amounts larger than the amounts 
of new bond authorizations by the legislature, 
or if' another more effective system is applied 
toward the periodic cancellation of unissued 
debt. 

How old some of  the bond authorizations 
are is shown by Table 4.8, which displays the 
specific legislative authorizations and the 
purposes and amounts for which the bonds were 
authorized. 

iLs of November I ,  1977, about one third 
of the authorized but unissued debt related 
to authorirations made before 1975. The 
condition of a growing pool of unissiled dcbt 
is the result of several factors. 

First, there is no effective system for the 
review of appropriations for capital improve- 
ments to determine whether those 
appropriations which have no expenditures 
or encumbrances can be  cancelled or lapsed. 
In addition, large appropriation balances for 
projects which have been implemented can 
remain on the books as a result of having only 
relatively small encumbrances against them. 
And as one study found: "Encumbering small 
amot~nts against an appropriation (for perhaps. 
a planning study) is often done deliberately 
to preserve appropriations about t o  lapse."3 

Second, the period during which the appro- 
priations for capital improvements are effective 
run far longer than for other appropriations. 
Generally, appropriations which remain un- 
expended and unencumbered at the close of 

Table 4.8 

Authorized But Uni~ued 
General Obligation Debt 

By Legislative Acts 

&of Novernbw 1, 1977 

Act 97 ,1970 , s i a t e~a rk r  . . . . . . . . . . . . . $ 913.WO 
Act 110, 1970, lands for houselotr. . . . . . . . 4,403,084 
Act 187, 1970, pubiic improvements. . . . . . . 1,000,WO 
Aci 68, 1971. capital inuertment . . . . . . . . . 81.420.604 
Act 21 5, 1971. housing . . . . . . . . , . . . . . 5,000,000 
Act 68. 1972, Sand lriand park. . . . . . . . . . 1.000.000 
Acr 146. 1972. university piojectr . . . . . . . . 5.837.478 
Act 176. 1972, public improvementr. . . . . . . 19,523,269 
Act 197. 1972, North  Kohala development . . . 950.000 
Act 83. 1973, Moiokai development , . . . . . . 4.6W.000 
ACT 105. 1974, bikeways. . . . . . . . . . . . . . 50,000 
Act 218, 1974, public impiouernentr. . , . . . . 218,970,232 
Act 3, 1975, Hamilton Library . . . . . , . . . . 1,357,000 
Acf 195, 1975, public im~iovernentn.  . . . . . . 267,301,927 
Act 197. 1975, Judiciary facilities . . . . . . . . 167,000 
Act  28. 1976. law school facilities . . . . . . . . 838.000 
Act 226. 1976, capital improvements . . . . . . 204,420.824 
Act 2. 1977, industrial loan companies. . . . . . 20,000,000 
"Act 9. 1977, pubiic improvements . , . . . . . 43,935,000 
'Act 10, 1977. public im~rovements. . . . . . . 212~639,000 
'Act 11 ,  1977, Judiciary facilities . . . . . . . . 21,619.000 
*Act  13. 1977, pubiic irnpiovcmentr. , . . . . . 28.362.000 

Subtotal suthoiii.ed but  unissued. . . . . . . . 51,144,307,418 
Less excess bond sllocation over appropriation 

to be reallocated to above acts . . . . . . . . 45,481,831 

Total auti,oriied but unissued. . . . . . . . . . 51,098,825,587 

"Enacted in Special Seri~on. 1977 

Source: Cerfi/icare of i%io/ Indebredness of the Srore of 
Jin\soii os of Xovcmher 1, 1977. 

any fiscal year are lapsed. In the case of capital 
in~provements, however, appropriations made 
for a particular fiscal year are not lapsed at the 
end of the year. The practice of special 
treatment for capital appropriations has varied. 
In the sixties, some legislative acts gave capital 
iinprovernent appropriations indefinite life. 
Begis~niilg in 1968, most capital improvement 
appropriations have been governed by provisions 
for lapsing. The effective period of the appro- 
priations has generally ranged from two to  five 
years: the inore recent practice being four years 

32peal. hi;tntick, ?tlitchell & Co.. Rpvie%.o,td fiolirolio,2 oi 
!Ire Sfare of ilouaii Dcbf Pni,m.arn, Fifiol Reimrr ,Honolulu, 
51ay 1977j.p. 53. 



-the year for which the appropriations are 
made, plus three additional years. The legislative 
acts originally providing for the appropriations 
can also be amended to extend even further 
the effective period of the appropriations." 

Third, appropriations are made for capital 
irnprovement projects which are not 
implemented in the fiscal year for which the 
appropriations are requested. This is a 
phenomenon known as "front loading," request- 
ing and making appropriations in the first and 
second years even though the projects are not 
likely to  be implemented then. As long ago as 
1968, one study found that no real planning 
and programming of capital improvements can 
occur because the budget includes far more 
projects than can reasonably be expected to  be 
undertaken in any fiscal year34 It is a 
continuing condition. Appropriations for legis- 
lative "pork barrel" projects are not the sole 
cause of this condition. The executive branch 
rcquests many capital project appropriations 
for a particular year or biennium even though 
there is little likelihood that all of the appro- 
priations will be expended or encumbered. This 
can be seen in Table 4.9, which reflects the 
implementation performance for one single 
act providing for capital improvement appro- 
priations. 

Table 4.9 

Status of Ad 1%. SLH 1975 
General Obligation Bond Appropriationr 

As of June 30.1977 

(In miflionrof $1 

Act 195, SLkI 1975, is the General 
Appropriations Act of 1975, which made appro- 
priations, including capital investment 
appropriations, for the fiscal biennium July I ,  
1975 t o  June 30, 1977. As can be seen from 
Table 4.9, even if the amount requested by the 
executive is used as a base rather than the larger 
amount appropriated by the legislature to  

.accommodate its own projects, the amounts 
expended and encumbered in the f i~cal  
biennium comprise only a fraction of the total 
amount requested in the executive budget. In 
the case of Act 195, at the end of two years, 
the amount of expenditures and encumbrances 
was 28 percent of the executive budget request. 

Fourth, it is not in the political interest 
of either the executive o r  the legislature to  lapse 
capital improvement appropriations. From the 
standpoint of the executive, the large number 
of projects represented by the pool of 
authorized but unissued debt has significant 
implications regarding executive vs. legislative 
power. Combined with the discretionary 
authority accorded to the governor to deter- 
mine which projects are to  be implemented, 
the vast pool of projects on the books provides 
the administration with the opportunity to  pick 
and choose.35 Effective authority over the 
development of the capital improvements 
program thus passes from the legislature to 
the executive. From the standpoint of individual 
legislators, capital improvement appropriations 
for projects in their district are held out to 
constituents as evidence of their legislative 
performance, and it is thus not easy for them to 
support their cancellation. 

. . . . . . . . . . .  Amounr isquerted In the executive $26$ 
Amount appropriated . . . . . . . . . . . . . . . . . . .  3 ~ 5 ~  

. . . . . . . . . . . . . . . . . . . . . . .  Expendfrurcs 43b 

. . . . . . . . . . . . . . . . . . . . . . .  Encumbrances 34' 

3 3 ~ h e  original 1972 appropriation land accompanying 
general obfiption bond authorization) for North Kohala 
development calleil for the vuthorization to lap% on lune 30, 
1973. In 1973, the lapsing date was extended t o  June 30, 1974, 
and in 1974 it wascxtendc~i to June 30, 1979. 

 rare of  Hawaii, The .tlulti.yer Program end financial 
Plon ond Exemrive Bzid~er for ihc P<r;od 1975 1981 (Bud&?t 
Period 1975-19i71. Vol  /, P. 133. 

'~epartment of Accounting and General Sewicer, Sum- 
mary Sraremerir of Eend-Loon-tLnd Approprialions, Allot- 
mnlrs, orid Exprpendimres os of June 30, 19 77, p. I l l .  

3 4 ~ t a t e  of Hawaii, Lcgishtivc luditor.  Lhpifnl Ijnprovc- 
rtients PlanniwPmcess (Honolulu. June 19681, p. 34. 

3 5 ~ l a t e  of Hawaii, Legisiativc Auditor, Fiscal Authority 
3rd Relation.&ips of the Branches of State <;overnmcnt, 
Testimony hefore the floure I'inancc Committee, Dccember 6, 
1973. 



All this has several consequences, one of 
which is that it is virtually impossible t o  fix 
accountabitity for the capital improvements 
program. The legislature blames the executive 
for  not implementing the projects, and the 
executive blames the legislature for authorizing 
t o o  many. In addition, if each capital improve- 
ments budget is, in effect, a "wish list," rather 
than a program to  be definitely executed within 
the  time frame indicated by the budget, there 
can be little public confidence in either the 
capital budgeting or appropriations process. 
Finally, and perhaps more ominously, the 
growing authorized but unissued debt can 
hardly escape the attention of the bond market. 
As early as 1972, Moody?, the major bond- 
rating service, alerted the market t o  the size 
of the State's authorized but unissued debt.36 A 
concern of investors would bc that, without any 
further legislative authorization, there could 
be issued vast additional amounts of Hawaii 
bonds. with the effect of diluting thi: security 
behind existing bonds. The concern might 
not be justified, but it is one which is a natural 
consequence of the growing size of the State's 
ciutho:ized but unissued debt. 

Constitutional lapsing. One alternative to  
the present non-system is to  include in the 
Constitution provisions for the periodic lapsing 
of authorized but unissued debt. One approach 
t o  the existiizg authorized but unissued debt 
would be the cancellation of any portions of 
appropriations from all prior- legislative acts 
which have not been expended or encumbered 
as of 3 certain future date, e.g., one year from 
the date of ratification of the proposal, with the 
corresponding bond authorizations t o  be reduced 
accordingly. An approach t o  future debt author- 
izations would be to  specify a definite period, 
e.g., two years if the biennial appropriations 
system is retained, during which the appropria- 
tions are to  be effective and after which any 
portions of the appropriations not expended or 
encumbered wouid lapse and their bond author- 
izations would be reduced accordingly . 3 7  

Such constitutional approaches to  resolve 
tlie problem would likely have the following 

effects. As to  past authorizations, executive 
agencies would be forced t o  review every capital 
project and determine which projects are still 
"alive," which projects can be safely 
implemented before their appropriations lapse, 
which projects would require reauthorizations 
by the legislature, and which projects are, in 
fact, "dead" and can be cancelled. As to  future 
authorizations, executive agencies would have t o  
prograni the dcvclopinent of their projects and 
their appropriation requests more carefully, 
or they would risk provoking the inquiry or in- 
curring the displeasure of the legislature in 
requesting reauthorizations. 

In the 1968 convcntion, the Taxation and 
Finance Committee considered the problem of 
authorized but unissued bonds, and tlie 
chairman stated the case for constitutional 
treatment of the problem: 

'There should be an auR,rnsfic lapsing provision 
in the Constitution. 'l~lierc are somc real advantagrs 
to this piov!iion iluu to rile fact that the governor 
has nut clioben t o  vrto capital iinprovciiienl bond 
authorirations and the lcgiilaturr liar not chosen 
to reitrist itsclf !.or exa:nple. wc havc 55% miUioii 
of autlioiiwd gi~ncisl ohlipation honds fionl 1960 
for low iniuiiic hoiising. In terms of costs, the 
tip.Jrcs t1;az us re  czilculatcii in 19hO are so anti- 
quated that if this ai~thonial ion were to be 
reactivated toiiioirow. it would have t o  be updated 
in cvery respect. Thczeforr, there should be in the 
conditution a proviaon that would automatically 
lapse authorized but onisrued bonds after a 
specified p e r i d  of time, unless there is a firm 
contract to begin a project. As has been testified, 
the City and County of ttonolulu autornaticaUy 
lapse thcrc authorizations that arc not activated 
by the end of the fiscal year"38 

36.tfoodyi Rotd Sun.ey, Vol. 64, No. 4, Januar). 24, 1972, 
p. 1235. 

3it:xccutive agencies have roiiietimcr sigucd that capital 
appropriation% nccd t o  be con'inucri in ordcr t o  iecuic matching 
federal funds. I f  this is, in fact, thc case. an exception to lapsing 
?night be made to accommodate fcderal funding iajuirernents. 

3 R ~ r a t e  of Hawaii, 1968 Constitutional Convention, Taxa- 
tion and 1:mani.r ('ornmittee, .Miniilcs. August 1 3 .  1978. While 
their specific provisions vary, aU of the chaners of the four 
counties now provide for =me form of lapsing of capital 
appropriations. 



Efowever, the proposal died when a sub- 
committee appointed by the eiiairman to  deal 
with the issue could not reach agreement. 

Arguments. Proponents of some form of 
consitutional lapsing of authorized but unissued 
debt would argue that the accumulation of over 
$1 billion in unissued debt, with no end in sight, 
reflects the disinclination of both the legislature 
and the executive branclr t o  deal with the 
problem and that, therefore, it is a proper issue 
for constitutional remedy. The cancellation of 
existing authorized but unissued debt and a 
provision for future lapsing would wntribute 
to rnore rational development of the capital 
iniprovenlents program, rnore careful program- 
ming and budgeting of capital appropriations, 
and restoration of confidence in legislative 
appropriations. 

Those who oppose constitutional pro- 
visions wouici argue that, while it inay take a 
long time to  get capital projects off the ground, 
tire time is often necessary for all aspects of 
implementation to  Pall into place. If there is 
constitulio!ial lapsir~g, agencics would find 
it necessary to  seek reauthorizations, thus 
placing an additional burden on the legislative 
process. Moreover, forcing appropriations to  be 
expended or encumbered within a specified 
time frame would remove the flexibility of 
defening projects if conditions in the construc- 
tion industry or in the bond market indicate 
that implementation should be undertaken at 
a later time. 

Method of authorizing state debt. The 
present Constitution requires the authoriza- 
tion by a two-tl~ircls vote of the members to  
wllich each liouse of tlie legislat~lre is entitled 
before bonds can hc issued. 'File two-thirds 
reqiiircnicnt generally applies to the issuance 
of long-term general obligation bonds. 
Exceptions ro the two-thirds requirement, 
with a majority being sufficient for their 
authorization, are bonds to meet appropriations 
in anticipation of the collection of revenues or 
to meet casual deficits or failures of  revenue, 
if required to  be paid in one year; bonds to  sup- 

press insurrection, to  repel invasion, to  defend 
the State in war, or to meet emergencies caused 
by disaster or act of God; and revenue bonds. 

The two-thirds requirement has its origins 
in the 1950 Constitution. It was retained in the 
1968 Constitution for the reasons stated by the 
chairman of the Taxation and Finance 

. Committee: 

'When you incur indebtedness for 20 or 25 years, 
this colnmits not only the  present generation 
to tinanciai obligations, but also the next genera- 
tion. A majority vote would be sufficient for 
sl~ort-term indcbtcdness; however, a major corn- 
initinent Uiat mill be a drain on the resources of 
thc state for an extended period of rime should 
takc nioie than a simple r n a j o r l ~ ~ . " ~ ~  

There was also the consideration that a 
tu.0-thirds vote of both liouses of the legislature 
would provide "some assurance to  the municipal 
bond investor" and woulti help to "zlin~inate 
the passage of unsound projects."4o 

Alternatives lo the current requirement 
for authorizing bonds flow in opposite 
directions. Onc approach would he to make 
:~uthorization more stringent and difficult, 
sucli as approval by a vote of the people. The 
second approacli would be to  relax the two- 
thirds requirement and have bonds authorized 
by a majority of the legislature. 

Referendum. ' Proposals t o  have bond 
issues authorized by a referendum of the people, 
a procedure long in force in a number of states 
and many local governments, have been 
introduced in the legislature from time to time. 
Refcrenclum proposals were also introduced 
in the 1968 convention, but none made any 

''state of liaiusii, Procredinys of the Conrrifutionoi Con- 
venxbn <flIV68, Vol. It, p. 383. 

4 1 ~ h c  1978 Coiistirutional Convention Study on Article 
I f ,  Suffrage and f-lcctions. includes a gcneral discussion of the 
icfcr~iidum. 



headway. The referendum issue did not come up 
for any substantial discussion in the Taxation 
and Finance Committee, possibly because 
members were persuaded by the view that, when 
straightforward borrowing is made too 
restrictive, the experience elsewhere is that 
governments will evade the restriction and use 
more costly means to  finance their 
requirements. 

The evidence is that bond authorizations 
are frequently turned down through the 
refercnduni process. Table 4.10 displays the 
aggregate results in the United States of state 
and local bond issue elections. In certain years. 
more bonds are defeated than are approved, 
and. while more recent data is lacking, it would 
appear that, given the increasing concern of 
taxpayers over goverriment spending generally, 
bond issues will continue to  face significant 
opposition whenever they are brought before 
thc people. 

Table 4.10 

State and Bond Issue Elections 
In the Unitm Starer 

IBillionr of $) 

Source: Advisory Commirrion on Intergovernmental Relations. 
Simificant E'eorures of Fisml Federalism, 1976- 77 
tldirion, l'l)l, 11, p. 74. 

Relaritrg tlze two-thirds requirement. Other 
critics of the current constitutional requirement 
for bonds to  be authorized by a two-thirds 
vote of each house of the legislature would 
relax the requirement, on the basis that it should 
be treated like any other legislation, with a 
majority being sufficient for passage. 

In practice, the two-thirds requirement, 
given the substantial presence in each house 
of the majority party, has not proven t o  be a 
substantial barrier for the passage of bond 
authorizations, but it can at times be trouble- 
some for supporters of passage. 

The bond authorization is usually included 
in the General Appropriations Bill in the odd- 
numbered year or in the Supplemental Appro- 
priations Bill in the even-numbered year. With 
both bills being omnibus measures covering 
many appropriations for operating expenditures 
as well as capital expenditures, members of the 
legislature may have cause t o  vote against the 
bills for reasons other than the boiid authoriza- 
tion. This seems t o  have been the case in 1973, 
when the General Appropriations Bill was passed 
by a majority'in each house but failed to attain 
a two-thirds majority. Thus, the bond authoriza- 
tion portion of tlrc bill was invalidated. 

Arguments. Supporters of the referendum 
for the authorization of bond issucs would argue 
that, because of the long-lasting impact and 
effects of borrowing, the voters should reserve 
to  themselves the burden of debt which they 
are willing to  assume. They would point out also 
that the referendum requirement is common 
in other states and could serve to  generate 
interest in government programs. Another 
argument would be that, if proposed bond 
issues need to  bc approved tlirougli the 
referendum process, the administration and the 
legislature would be more selective in proposing 
projects t o  be financed by bonds and govern- 
ment spending would be held down. 

Opponents of the referendum for debt 
would argue that it runs counter to  a basic tenet 
of representative government illat public 
officials are elected to study all of the facts 
and issues and t o  make decisions on behalf 
of the people. They would argue also that the 
referendum process is cirmbersome and that the 
time it takes to authorize bond issues might 
mean that ttie government would not be able to  
take advantage of favorable bond market condi- 
tions. Another argument would be that the 



referendum might restrict straightforward 
borrowing, hut it would then invite cir- 
cumvention of the referendum requirement, 
as other jurisdictions have managed to do, by 
using various nonguaranteed borrowing methods 
at higher costs t o  the public. 

As to  the alternative of relaxing the two- 
thirds vote requirement and providing for the 
authorization of honds by a majority vote of 
thc legislature, proponents would argue that 
the requirement produces an effect opposite 
from what the constitutional drafters intended. 
Rather than bringing about more soundly 
conceived capital improvement authorizations, 
the two-thirds rule sinrply means that more 
legislators need to  be accomn~odated with 
respect to their special projects, and the result 
is larger capital budgzts and, correspondingly, 
largcr bond authorizations. 

Opponents of re!axing the two-tllirds 
reiluirenient would argue that, as important a 
matter as the authorization of debt should 
reqiiire an extraordinary n~ajority. because the 
cfl'ccts of debt arc to be felt by taxpayers long 
after tlic legislature nrakcs the autlloriration. 
'Those who belong to  or are syrnpatlietic to the 
trrinority party would argue that thc two-thirds 
requirement on bond authorizations strengthens 
the role of the minority in tlrr legislature. 

Revenue bonds. A 1976 Supreme Court 
decision, 56 H. 566, 545 P. 2d 1175, raises the 
issue as t o  whether revenue bonds need t o  be 
redefined. 

In 1973, the lcgisiature enacted Act 161, 
which authorized the State to issue revenue 
bonds to finance anti-pollution projects. Under 
the act, the Department of Budget arid Finance 
coiild enter into a project agreement and lend 
the proceeds from the revenue bonds to  a 
prir-ate company for the purpose of acquiring, 
constructing, improving, or  equipping an anti- 
pollution project. and the company would be 
obligated to pay the principal and interest on 
the bonds, The act was passed in response t o  
the concern that, with the increase of anti- 

pollution requirements, private companies, 
such as the utility companies, needed to  be 
assisted with less expensive financing than 
could be provided through conventional 
sources. 

As discussed in Chapter 3, the Court found 
no problem with the act satisfying a "public 
.purpose." However, the Court found that the 
anti-pollution bonds did not qualify as revenue 
bonds as defined in the Constitution and, 
therefore, the bonds would have t o  be charged 
against the debt limit. In reviewing the con- 
stitutional provisions for revenue honds, tlie 
Court's opinion was that the law authorizing 
the bonds must obligate the issiier of the bonds 
to ( I )  impose rates and charges for the use and 
services of tlie undertaking sufficient to  pay for 
tlir costs of its operations and to  pay the 
principal nnd interest on revenue bonds and 
deposit srich revenues in a sj>eciril fiind: and 
( 2 )  lravc siifficierit proprietary control, for a 
period of tirue, over tlic unrlertaking. because 
such control is necessary to provitlc the required 
security, in the form of revenues, to make t l ~ e  
required payments. The Court held tliat, since 
thc anti-pollution bond act tlici not rneet the two 
rcquirenrents, the revenuc honds wotrlii have to 
be includcd ir: the debt countable against the 
corrstitutional debt ceiling. Since it was 
legislative intent that tlre act would not be 
implemented if the revenue bonds had to  be 
counted, no anti-pollution revenue boncis have 
been issued. 

Conceivably, other revenue bond laws, such 
as the anti-pollution revenue bonds authorized 
to be issued by the c o ~ n t i e s . ~ '  the special 
facility revenue honds for the airlines, economic 
development bonds for tlie courrties and other 
bonds proposed but not yet enacted, such as 
revenuc bonds t o  assist housing developers, 
revenue bonds for private hospital construction, 
and state economic development bonds, 

"SLI 30. 1 3 1 2 - 7 7 .  &Ill. 2. i~aspasscd in the 19?8 ie$ilon 

of the irgi~latuie but had not hzcn signed inlo laii by the 
govcinur at the t h e  ui the ariting of this icport. 



could be affected by the Supreme Court's 
decision. Thus, supporters of these types of  
revenue bonds would want t o  see the Constitu- 
tion amended in a way that  will allow for their 
issuance as revenue bonds and for their 
exclusion from'the debt  limit. 

Arguments. Those who favor redefining 
revenue bonils to clearly include bonds to assist 
the private sector would argue that it is in the 
interest of the State to secure financing for 
those enterprises which would otherwise have t o  
be financed conventionally, because, ultimately, 
lower interest costs tnean lower costs t o  con- 
sumers. Tliosc who oppose would argue that 
constitutior~al redefinition would, in effect, 
open the floodgates, and that public credit 
should be conserved by using it only for those 
enterprises wliich are owned and operated by 
the govcrnnlent. 

County debt limits. The 1968 Constitution 
made two cl~anses to county debt limits. It 
provided for a higiicr debt ceiiing by changing 
the 1950 limitation of 10 percent of real 
property valuation to 15 percent. It also 
provided the counties with greater ilexibility 
in bond issuance by removing the 1950 restric- 
tion that limited annual bond issuance to a limit 
of 2 percent of property valuation. The 1968 
Constitution retained the 1950 provision of 
considering county debt as being the debt 
outstanding rather than the debt authorized, 
as in the case of the State. For the purpose 
of calculating the debt limit of  each county, 
it also retained as a base the total of  the assessed 
values for tax rate purposes of real property 
in each county, "since the counties obtain 
the bulk of their revenue fronr real property 
t a ~ e s . " ~  

There lias been little attention to county 
debt limits as an issue. This is because all of the 
counties appear to have ample legal debt margins 
as shown iii Table 4.11, and there are no 
pressures t o  increase the counties' legal borrow- 
ing capacities. 

Lqat Debt Margin of ths Counties 

June 30,1977 

Honolulu: 

1977 property valuation . . . . . . . . .  $7,805,949,576 
Debt limit . . . . . . . . . . . . . . . . .  1,170,892,436 
Funded debt . . . . . . . . . . . . . . .  157.288.790 
Debt margin . . . . . . . . . . . . . . .  1,013,603,646 

Maui: 

1977 property vaiuation . . . . . . . . .  $ 920.361.980 

. . . . . . . . . . . . . . . . .  Debt limil 138,054.297 
Funded debt . . . . . . . . . . . . . . .  20,622.420 

. . . . . . . . . . . . . . .  Debt margin 11 7,431.877 

Hawaii: 

1977 property valuation . . . . . . . . .  $ 916,666,000 
oebt limit . . . . . . . . . . . . . . . . .  137.500.000 
~ ~ ~ d ~ d  debr . . . . . . . . . . . . . . .  35,884,000 
oebt margin . . . . . . . . . . . . . . .  101.616.000 

Kauai: 

1977 property valuai ion . . . . . . . . .  $ 472,706,395 

Debt limit - . . . . . . . . . . . . . . . .  61.905.959 
Funded debt . . . . . . . . . . . . . . .  15.677.935 
Deb1 margin . . . . . . . . . . . . . . .  46,228,024 

Sources: Finonce Direcior's Annudl Report for the Fiscol 
Yeor Ended Julun? 1977, for each respective 
COUIIIV. 

No debt o f  the counties is anywhere close 
to the constitutional debt limit. While the 
counties can legally borrow up t o  IS percent 
of assessed valuation, the debt of Honolulu and 
Maui amounts t o  2 percent of net assessed 
valuation: Hawaii, 3.9 percent: and Kai~ai, 3.8 
percent. There are several reasons why the 
debt margin has been ample. not only as of 
June 30. 1977, but for the past decade. First. 
the 1968 Constitution changed tile percentage 
of real property valuation from 10 percent to 

4: 
Swir of Hawaii ,  fiort.edh,,cs of ,he Consriturionoi Con- 

ventlbnoJi968.  Vol. I .  p 222. 



15 percent. Second, the real property valuation 
base of each county has soared in the last ten 
years. Compared to 1967 valuations, the 1977 
valuations for Honolulu are 2.7 times higher; 
Maui, 4.85 times; ffawaii, 3.96 times; and Kauai, 
4.12 times. Third, as can be discerned in Table 
4.12, the counties have borrowed infrequently 
and in relatively modest amounts. 

General ObliQation Bonds taued by the ~aurnier' 
1968-1977 

Honolulu: 

1968 $ 16.645.000 
1971 30.cW.000 
1972 35,000.000 
1976 35,000,000 
1977 20.000.000 

Total $35.825.000 

Total $16,800,000 

Kauai: 

1970 $ 2,OOO.OGU 
I972 5.0W.000 
1973 5.WO.000 
1977 5,000.000 

Total $1 7,000,000 

lExcludes reimbursable general obligation bonds issued 
for the water supply departments of Honolulu. Maui, and 
Kauai. 

Sources Finance Direcror': A,,nual Financini Report for Fiscol 
Yecr Ended June 30, 1977, for each respective county. 

Given the present debt position of the 
counties and even allowing for an acceleration 
of borrowing for needs not now foreseen, there 
is the belief that. the cunent debt ceiling formula 
is too generous and too unrealistic. 4 4  If the 
present 15 percent formula is retained, Table 
4.13 shows what the estimated annual consti- 
tutional dcbt limit would be for each of the 
counties through 1985. 

By 1985, under the present constitu- 
tional debt Iimit formula, the Iimit for Honolulu 

Table 4.13 

Proisma( Debt Limits of the Counties 
(In million $I 

Honolulu Mzitaui Hawaii Kouoi 

Source: Derived from Deparrment of Taxation. Real Properti' 
"ii.1 Assessed Voluotions for i heh  County, 1977- 
i985,.January 1978. 

would be 1.8 times what it was in 1977; 
for Maui, 2.5 times higher; for Hawaii, 2.0 
times higher; and for Kauai, 2.7 times higher. 
The more than adequatc debt margins today 
and the projection of substantially higher debt 
limits over the near term have lcd some to 
advocate that county debt Iirnits should be 
lowered, virtually the only issrlc with respect 
to county debt limits receiving any comment. 

Arg~rnents. Those who support lowering 
the debt limit of the counties would argue that 
the counties already have adequate debt 
margins. that the present debt limit formula 
has no influence over county debt policies 
because it has been set too ltigh, and that the 
debt limit would not serve as a restraint on 
indiscriminate borrowing practices should any 
county embark on such a course. Tllose who 
oppose lowering the debt limit would argue that 
the constitr~tional litnit is only an upper limit 
under which the counties have managed to set 
their own debt issuancc levels, that the ample 
legal debt niargins enable tile counties t o  display 
their dcbt positions to the bond market from a 
favorable perspective. and that a large margin is 
necessary against the contingency of needs not 
now foreseen. 

441'he 1 ax Foundation of Hawa i i  advocatci the Ioweiing 
of the county drbl limit lo 10 peiccnt of the real propcny 
aswssed valiiation for tax rate purposes. 



Chapter 5 

COUNTY TAXING POWERS 

Over the years, the counties have 
accuniulated a long list of  grievances against 
the State. Each of the counties probably has its 
own set of grievances, but the more common 
complaints have included the continuing county 
3ssumption of debt for facilities taken over 
by tlle State; the proliferation of  types of real 
property exemptions and increases in exemption 
levels which the counties view as seriously 
eroding their real property tax base; the 
uncertainties of state grants-in-aid; the real 
property assessrilent practices of the State; 
and the establishrrient of a state motor vehicle 
weight tax. 15fforts to secure remedy from the 
legislature have failed, and, thus, the counties 
believe that their situation can be corrected 
only through constitutional provisions granting 
the counties greater taxing powers and financial 
authority. 

The issue of taxing powers for the counties 
was discussed in the 1950 convention; it was 
reviewed in 1968: it surfaces in practically every 
legislative session: and it is likely to emerge 
again as an issue in the 1078 convention. This 
chapter rcvieu's the considerations of the 1950 
and 1968 conventions, the issue of residual 
taxing power for the counties, and. as now 
supported by tile Hawaii State Association 
of Counties, the issue of exclusive county 
control over thc real property tax and the issue 
of aiithority for r t ~ e  counties to I?\)- a general 
excise tax.' 

The 1950 Framework for 
State-County Fiscal Relations 

The federal system divides powers between 
a sovereign central governnlent and the several 
sovereign states, but no  sucli division is inherent 
in the relationship between the state and local 
governments. Local units of government are 
creatures of tlie state and have only such 
powers as the state confers upon them. This 
is the prevailing pattern of state-local relations, 
and it was the framework under which the 
current constitutional provisions were estab- 
lished 

Counties have no taxing powers under the 
current Constitution. Rather, county taxing 
powers are clearly dependent on the legislature, 
as shown by the following constitutional pro- 
visions: 

Political subdivisions are creatures of the 
legislature and exercise those powers 
granted t o  then1 under general laws. 
[Article VIl ,  Section I I 

lfie taxing power is reserved to the State 
except so much as may be delegated by 

' ~ h c  focus of this chaprcr is  on issues. For an o v e i v i c ~  o f  
the revenue system of the counties. res Legislative Reference 
Bureau. Hausaii Co~sfirutkinol Conrention Studies, Arride 
YII: Loco1 Cvver~mer~t (f~onalulu, 1978i. 



the legislature to  the political subdivisions. 
[Article VII, Section 31 

These provisions have their origins in the 
1950 Constitution. The Comrnittec on Local 
Government presented the following reasons 
for not making any constitutional g a n t  of tax- 
ing powers to  the counties: 

"Your Commiltce recognizes that coinpletc home 
rule would glint broad powers of  taxation to the 
local units of government. Applied t o  the situation 
uhich exids in Elaivaii, the Committee found it 
impractical to advocate such broad local tax 
plwer. 'The facls show that much of the wealth 
is produced on islands othcr than Oahu: that much 
of the taxes paid iil Oahu could be attributed to 
the othcr islands: and that many business concerns 
have property located O n  several islands. On the 
basis of those findings the committee felt that it 
would bc inequitahie to base the power of taxation 
of the political subdivisions on the present status 
of property and iarninfs. hloreover, an!. attempt 
in the Constitution t o  apportion propcrty and 

for taxation purposes hctaezr: thc rcveml 
poiiticnl itrbdivirians aoulii make for further 
wnfurion and iajustim becaotc of the great 
interdependence of the% political sohdiviiions. 
I h r  Conimitteo 3!so felt that :I n~eallhy county 
owed an obligation t o  the \talc t o  aid thi.dcv.el-elop- 
i i i ~ n i  of a poorer coiinly. i i i cw  ~oniidcrat ioni  
constrained thc Cui7;iilittee lo leave !Jic cntke 
taxing powrr to the statc."2 

There was no expression in the Committee 
of the Whole for a constitutional grant of taxing 
powers io the counties. The only opposition 
to the provision reserving taxing power to  the 
State came from those who felt that the 
provision in the local government article was 
redundant, since the proposed Taxation and 
Finance article already declared that the power 
of taxation resided in the ~ t a t c . ~  

1968 Rejection of County Taxing Powers 

The 1968 constitutional convention left 
unchanged the original provisions governing 
srate~-local fiscal relations. The Taxation and 
Finance Committee reported that it had voted 
"overwheln~ingly" to  retain full taxing power 
to the legislature. subject to  the right of the 

legislature to  delegate taxing power t o  the 
counties. The committee stated: 

'- . . . Sonic of thc rzasons for this decision 
were: efficiency, i n t q n t c d  statewide tax policy, 
simplicity and uniformity of taxation. Concern 
war cxpicsscd aboul the e f h t  of  substantial 
disparittes betwcen the counties' tax bases on their 
relative abiiities to raise tax icvcnuer and also the 
possibility of pioiiferation of local laxer such as 
has occurzed in sonic srstes sh ich  hare grantcd 
b ~ m d  taxing powers to politics! subdi~isions."~ 

The 1968 Committee on Local Govern- 
ment also took up the issue of county taxing 
and concli~ded that taxing powers shouid not 
be granted to the counties for tlie following 
reasons: 

"1. Additional wxing poul.rs are not 
oecdcd unless major iuncfional poii.ers arc granted. 

"2, Taxes should nor hc levied to meet 
local ciindilions withotit iegaiii to llie Slate as 
a aliole. 

3 .  .I\  t1,c ncighlloi iii3nil cooiitii.~ lack 
iiii c c i ~ i i ~ i i i i c  h a w  of rii1fii:icnt si?c to create a 
iicw tax hasc, continued dcpendancc upon state 
f i ! !  1 i ! ! 07 .it !cart cx- 
yccrcii 

"4. l l i r  ccunoni$c bast: 01' tile State is uci! 
ilcfiiiid aiid ""1: !hi: \tale li.yislztuii: C C I ~  eifec- 
Lively t:ip ilrat h a x  through taxation. 

" 5 .  Lo\v.yield nuisance taxes iioiild prevail 
*ith high adiriiiilrtiative costs. 

"6. Apportioning t ue i :  aniilng the i-ounticr 
according lo i\e;i!lh produccd would cause many 
taxpayeis coii,pliancc problems and greatly 
increase adni!ni>tratian costs. 

"7.  Thc counties already posse% %axing 
pouer i  in two inajor 3iciis: properly taxation 
and h8gtiua)-u%i iaxation. 

' ~ r a ~ e  of Hauuii. Proreedtrim of tiir C<iristiruiionni Con- 
xciiiion <ij' iicwoii, l i u l f? .  Vo!. 11. Committee of the Whoie 
nebate\ fllonoluiu, 1961 ), p. 539. 

'siatc of llawaii. Proceedings of ihe (h,rrlhi,iion~.i Con- 
ipn;ioti i,l ilowoii id 1Yb.X VoL I .  Journal and Vociiments 
(lI'>"~lt!l", 197.3). l,. 2211. 



"8. There are no rnajor sources of tax 
revenue left open lo the coui~ties. 

"9 ,  Past experience indicates tiie courttie% 
iti l l  continue a piefeicncc for weking state aid 
iarhci than levy local taxer. 

minor functions of government in leiins of total 
gorcriiii~ental icsponsihiIirirs. t h c  legiilnture should 
ci>ntrol the iariiig poser.  

" l i .  71ic xl rantagc\  of uniform taxation 
souid hc lort. 

Residual taxinx powers. In rejecting a 
constitutional grant of  taxing powers t o  tlrc 
counties. thc  1968 delegates rejected the pro- 
posal of the Hawaii State Association o f  
Coutrties calling for a constitutional amendment 
t o  read: "Each political subdivision shall liavc 
all powers o f  goverrinient: iircludilrg t11e power 
to tax, irot denied by this Constit~ition o r  by 

tl ge~reral law." 

As the  propc),al was explained i o  the Taxa- 
tion anti I'in:~ircc ('oinmittec. "the coc~nties 
wonld be allowed t o  tax in all areas witlrout 
restriction until siicli time as the icgislature 
decides t o  preempt a particular field of taxa- 
tion." Council~nan George Koga, representing 
the fIonolull! City Council and tile Hawaii 
State Association of  Counties, explained why 
the counties were supporting t he  proposal: 

carrying on some of tlac ne,,, functions. This iie 
\i;ould be able to do within each rer~iective county 
without going to the legislature. To me, thisis the 
hear( of home rule. If  you pennit t h ~ .  counties 
to perform their function% with the broadest 
porsible flcxibiiiiy. [he needs oi the people witl,in 
caclr county are best fulfi l lcd."~ 

At the time of the writing o f  this report,  it 
is not known whether the coutities will resiir- 
rect their 1968 proposal for "residual taxing 
powers," but it would appear f rom the rcsolu- 
tions that they have adopted that  their more 
immediate concerns arc control over the  real 
property tax program and constit~itional 
authority t o  icvy a general excise tax.  

The  Real Property Tax 

Restrictions. Since coloniiil times. thc  prop- 
erty tax has been tlie most iiiipoiiant sourct. 
of  tax revenues for local goveriiirreiits. Ho~vevcr. 
tlie power of  local govcrninents t o  lev! jirolwrty 
taxes is slibjcct t o  cc)nstitittiona! o r  statutory 
restrictions. or  both. irl 1r:ost slates, )\s rcciiiliy 
as 1976. a survey sliowctl that 7 1 stc~tcs had 
same fcmn of  coiistitutional ri'sti-iction over the 
real property tax, and iiiar~y otlicr stsics liad 
some form of statutory c o ~ r t r o l s . ~  

State restrictions o n  the real property tax 
can be grouped into five categories: 

Rate lintits are the most common type  of 
cotrtrol on the local re11 pronertv tax. usuallv - .  . 

" . . . d u p t i o n  of tl i is  con;cpt doc\ not iriean that expressed as the maximum number o f  ~ni l ls  per 
lheic iiill be an ini.rea\c in laser uniea  neiv dollar of  assessed valuation which can be applied 
functiiiris air I or cx:strng functions 
liroadened. Thz. o u u l d  liauiicn w e n  if th i r  against assessed valuation \vitllout a vote o f  the . . 
cuncrpt is not ailopted. . in cxarnple.thv electorate. 
oniy Iiaianixiii. lax I Cit? and  Couiity of 
1 h a  a :he prcicnt iime i \  ihe ical 
pioptrly t lx .  I f  t i c  4?ould t i a n t  t i>  bioailen our 5;,&. ,iu., p. 231. 
ionctions or ~ \ \ : S ~ : I C  a ~ C \ V  iuniiion. the  only arca 
we can l o o k  lo iiir i.:venu: :. t'ie ical propcity tax. ' / h i d .  p 230. 
Some of ti>< lc:!iiatoir and a iarse %egnicni of the 
popuiatiirn frcl that perhaps real propert) ir hcing 
taxed about as hrgli 31 it should hi.. hu t  tindti the 'sate of klaliaii. Coiiiiiirtti.e uo.Taxaliun atid l:ii?;incc, 1968 

present iyrtcm i i e  .iouid havr no ailernatire. i f i i e  C'onrlilutional Convi.niion,Mirrriir~ : \ t i p s t  2 ,  1968. 

uant to asiiinie a nc\ i  function. hut lo rake 
the piiiptrt? tas .  I 1  ~ i s c n  residual poxen  sr X\~vi ior?  Comrnis\ion on intergovernioi.nta1 Relailons, 
proposed. ur coiiid look poibitily to otbcr sources Siuie 1.imiiorions on Loco1 Taxares ond i 5 ~ ~ ~ n d i i r i r t ~ r  iWasli~n~ton. 
that uc think r1,uiild pa! ionic of the costa of I).(.., February 19771, pp. 54 65.  



Levy limits establish the maximum 
revenues that can be raised through tile property 
tax, usually expressed as an allowed annual 
percentage increase. If the assessed valuation 
of a jurisdictioil increases. the property tax 
rate may llave to be reduced to  conform to  the 
co~itrolled levy. 

FziN disclosxrre laws represent a newer form 
of control that relies n o t  on explicit tax or 
spending liniits but on forcing public discussion 
before proposed tax and expenditure decisions 
become final. Under a full disclosure procedure, 
a property tax rate is established that will yield 
revenites equal to  the previous year's, and, in 
order to  increase the amount, the local 
governing board must advertise its intent t o  set 
a higher rate and hold public hearings before its 
governing board can vote on a higher rate. 

Experrdi/ure or total revenue limits :ire 
ceilirigs on the amount local jurisdictions can 
either appropriate or spend during a year. 
lnassiluch as real property tax revenues ttsually 
constitute the main source of revenues for local 
governments, overall expcriditure or appropria- 
tion limits indirectly restrict thc real property 
tax. 

Assessmenr ratio rules require assessments 
to be liniitcrl by some fraction or percentage 
of full market value.9 

The Advisory Commission on Intergovern- 
menial Relations, the organization which has 
probably done the niost work in the real 
property tax field, particularly from the per- 
spective of state- local relations, continues to  
believe in the authority of local governments 
to determine local tax and expendititre policies. 
However, the cornmission now concedes that. 
when local governnients are compensated by a 
different tax source or by a state revenue 
sfraring program, the state can enact limits to  
achieve its fiscal objectives, but tirat local 

that "all local governments adopt, or  be required 
t o  adopt, a full disclosure policy, which requires 
in advance of public hearings, the preparation 
and dissemination of any analysis of revenue 
changes attributed to rate revisions as well as 
those which result from property assessment 
reevaluations or other non-legislative actions." 
711e commission sees such disclosure as being 
i h e  desirable middle ground between complete 
local fiscal discretion and tight state  control^.'^ 

Hawaii's real property tax system. There 
are no constitutional restrictions on the real 
property tax. In two constitutiorial conventions, 
tile only substar~tial discussion of the real 
property tax occurred in the 1950 convention. 
when the Taxation and Finance Committee 
initially proposed to  abolisll the honie 
exemption in order to achieve "spreading the 
burden of property taxes on all property . . . .,' 
The proposal was subsccjueritly witi~dra\vr~ 
after a 'otc to  tablc it in the Cornmitlee of 
the Whole was ;~cccixt~l  by thc %xation and 
IFinance chairrnan ;IS an expression of' the cnn- 
v-ntion that it i l i t i  not want i ton~e excnrptioris 
discontinued." Sucli state coi~trols as exist 
over the real property tax are entircly 
statutory.' 

Hawaii has been the only state with a corn- 
pletety centralized adnrinistration of the rcal 
property tax. Administration lras been cen- 
tralized since the real property tax was intro- 
duced in the days of the Ifawaiian monarchy, 
and it has remained so through territorial 
years and since statehood. Real property tax 
revenues are used exclusively for county 
support. but tile county governments are 
responsible only for the determination of the 

' ibd., pp. I ?  I ?  

political authority should not be impaired any 
" ~ t a f e  a f  ifaivaii. Ror~edings of rbe Co,zsriiurionol Co,,- 

more than is necessary to  achieve legitimate ,,,,ion, ,950. voi. I, pp. 1 2 7  436. 
state goals. The commission does support 
full disciositre procedures, and it recommends 1 2 ~ h a p l c r  246, iia\\aii Krrisi-ti Si,*tuies. 



basic tax rates and for the expenditure of 
tax revenues. The legislature has not granted t o  
the counties any powers over exemptions or 
assessments. The state administration is entirely 
responsible for administering the tax, including 
the functions of assessment, assessment notifica- 
tion, billing, collection, tax map maintenance, 
research, technical support, and the hearing of 
appeals.' 

While the real property tax remains 
the most important revenue source for the 
counties, its actual relationship to total revenues 
can be seen in Table 5.1, which compares real 
property taw revenues with total operating 
revenues for each county. 

Table 5.1 

Real Propeny Tax Revenuer of the Counties 
Compared with Total Operating Revenues 

Fhcal Year 1976 

Tor01 Real 
operotiiil: ~ ~ o p e r r v  %of 
rev~nues  reveriuei rofol 

llonoliilo S249,25t,(!i!3 S!! i249,1?3 47'r 

i la i ia i i  35.?60.525 18,78l,089 53 

Ctii l i  33,951,377 11,896.154 35 

Kauai 14.607.427 5.982.956 41 
- 

All counties 3333,075,332 1153,909,332 4 6 3  
. - 

Source: Derived from Tax I'oundation of  Hawaii, Governmenr 
in H z w i i .  1977, pp. 31-32. Cefiain exclusions me 
noted in the murre document. 

Table 5.1 shows that real property tax 
revenues of the four counties, unlike some local 
jurisdictions elsewhere in the United States, 
do not occupy an overwhelmingly dominant 
position. Only Hawaii county has over half of 
its total operating revenues accounted for by 
real property tax revenues. The lowest county 
is hlaui. with 35 percent of its total operating 
revenues being comprised of real property tax 
rwenues, with the average of the four counties 
being 46 percent. 

One recent survey of the 50 states 
and the Distrlct of Columbia assigned each 

of the jurisdictions to  one of three categories: 
( 1 )  greatest dependence on the property tax; 
(2) moderate dependence on the property 
tax; and (3) least dependence on the property 
tax. Hawaii was one of 15 jurisdictions assigned 
to the "least dependence" category." 

The impetus for county control. The 
counties had long sought control of the 
administration of the real property tax, but their 
efforts to obtain control through the legislature 
have been unsuccessful. However, two related 
events in 1975 contributed t o  creating a climate 
which gave renewed impetus to efforts by the 
counties t o  control the real property tax, 
through the legislature if possible, and through 
the constitutional convention if necessary. 

In 1975, net assessed valuation of real 
property went up sharply, 23.1 percent state- 
wide over the previous year. Some co:nn~unities 
saw their residential real property valuations 
increase drastically, and the rcstilt was tax- 
payer outrage, particularly anlong horncowners. 
An unprecedented 6186 real property tax 
appeals were filed on Oahu alone.' Shortly 
before the appeals deadline; the legislative 
auditor submitted an audit report on the State 
Department of Taxation." "?'he auditor's basic 
finding was that there were widespread 
inequities in tile State's assessments of real 
property, resulting from the unsysten~atic and 
non-rational basis on which parcels were selected 
for reappraisal; the use of faulty assessment 
techniques; inadequate policies and guidelines 

131_e_riiiative Auditor. Ststc of lfaii3ii. Ai i  Analysis of the 
1)ecenrialhation of Real Property Taxation. p. 3. 

"Advimiy Comm~ssion on lntergovcmmental Relations, 
Si*?iificonr b-eaturns of Fiscal Federalism V o l  I 1  (Washington, 
D.C.. %larch 1977), p. 124. 

I f  Dcpartnicnt of Taxation, Statc of Ifauaii,.lnnualRcporr, 
1975-- 76. pp. 15, 26. 

16L q~slat ive Auditor, State of Hawaii, I'inorrilai Audir of 
rite Depornnenr of Toxofian (Honolulu, locust 1975i. 



on assessments; and tedious, manual assessment 
procedures.1 

The Senate in the 1976 session studied the 
question of decentralization of real property 
tax administration on the basis of an analysis 
its Committee on Ways and Means requested 
from the legislative auditor as to the possible 
effects if real property administration were 
to be assumed by the counties. The legislative 
auditor's findings were the following: 

all of the powers, functions, personnel, and 
equipment relating to real property taxation 
to the several c o u n t i e ~ . ' ~  However, the bill 
did not advance further in the legislative process, 
thus leaving the issue pretty much as it was in 
the past few years. 

Meanwhile, two other legislative actions 
served to intensify county efforts to control 
the real property tax. In the 1976 session, 
the legislature increased the home exemption 
from $8,000 t o  $ 1 2 , 0 0 0 . ~ ~  In the  1977 session, 
the legislature passed a law limiting assessments 
to 60 percent of fair market value, rather than 
70 percent as had been the case under the 

Drcentraliration may have little effect on the real 
property tax administration costs borne by the practices of the state Department of Taxation, 
city and county of Honolulu; however, it may and requiring "full disclosure" procedures, 
fa1 more than double administrative costs borne patterned after a Florida law, before tax rates 
by eachoi  the neighbor island counties could be changed from those of the previous 

7 1 
Assessed Inequities year." 

Vecentrali7ation will have no clearly piedictabia 
effect upon inequities between parceis and 
between neighborhoods within a county. State- 
wide, intercounty equity and unifoirnity in assess- 
ment would no ioneer be an attainable possibility 
nor a recognized objcctivc under a decentralized 
system of real properly taxation. 

Tax Relief 

Statewide tax lcliei measures, enaded under a 
centralized system of r e d  property taxation, 
can have unequal impacts upon the tax bases 
and revenues of the various counties. Houevcr. 
the potential for affecting an equitable distribu- 
tion of the tan burden is far grealer under 
a centralized system. lndividusl county tax reiief 
measures fan involve counties in competitive 
rituationswhich can crode their tax bases 

These two enactments caused an imme- 
diate shortfall in real property revenues, as can 
be seen in Table 5.2. Orily Kauai showed an 
increase in revenues. 

Thus, rather than relief in the direction of 
assuming greater control over their financial 
affairs, the counties saw in the more recent 
action of the legislature further erosion of their 
tax base, as well as infringement o n  the setting 
of tax rates. Therefore, the counties appeared 
more than ever determined to secure through 
cmnstitutional amendment what they have not 
been able to obtain through legislative action. 

Decentralization would solve accounlability 
problems only t o  the extent that the counties 17~egirlative Auditor, State o f  ttauaii, An Overview b y t h e  
would actually control the real properly tax. Lcgirlatirr Auditor of the I'inmrial Audit o f t h c  Dcpartmmt of 

'Faration, September 8, 1975, pp. 2 ~ -  4. 
I m d  uscond Economic Control 

18~egislatiuc Auditor, An Analysis of the Decentraiization of 
Drcentraliation would result in a net loss in the the Real Propeny ?ax, pp. I5  - 16. 
power t o  execute land use and economic poiicy 
with this SLate."i8 

19~ena t e  Bill 1732-78,  S.D. I ,  1978 Regular Session. 

In the 1978 legislative session, the Senate ' O ~ c t  6 ,  Session Laws of fiavrnii 1976. 
Committee on Intergovernmental Relations 
reported out  a bill which would have transferred " ~ c t  139, Session Laws of Hawaii 1977, 



Tabla 5.2 
Real Property Tax Collectionr 

FY 1977 v. FV 1976 

State . . . $149,203 $153,784 13.01 - - 
Source: Oepanrnent of Taxation.AnnmlReport 1976-1977, 

P. 26. 

Issue and alternatives. The issue revolves 
around substance and means: first, whether 
the counties should be given control over all 
aspects of real property tax administration and, 
second, whether the Constitution is the proper 
place to assign such control. 

Arguments. Those who favor assumption 
of control by the counties over real property 
tax administration would argue that it is legit- 
imate for the counties to seek redress through 
the Constitution where all efforts t o  secure 
remedy through the legislative process have 
failed and that as basic a matter as division 
of functions between the counties and the State 
should be a matter for the Constitution t o  deter- 
mine. As t o  the substance of the issue, they 
would argue that the State has done a poor job 
in assessments; that the county governments 
would be more willing than the State to give 
assessment administration the attention and 
resources to ensure equitable assessments; that 
statewide uniformity in assessments is not 
necessarily urgent in a geographical setting of 
noncontiguous island counties; that, with 
respect to exemptions, the counties could 
tailor tax relief to meet their own particular 
social needs while being able to control their 
revenue needs; and that the result of complete 
county control would be to assign control t o  

a single level of government, thus enhancing 
accountability to the public. 

Those who oppose decentralization of real 
property tax administration would argue, first 
of all, that the entire question over the real 
property tax is statutory and that, since the 
counties are creatures of the legislature, the 
Constitution is no place for a resolution of the 
issue. As to the substance of the issue, 
opponents would argue that statewide equity 
in assessments is important t o  prevent competi- 
tive, and potentially ruinous, underassessments 
to lure industries and businesses from one 
county t o  another; that inequities within a 
county are just as likely t o  arise from county 
administration as with state administration; 
that, at a lower level of government, 
assessments would be more political; that, with 
respect to exemptions and other tax relief 
measures, these should be tailored to statewide 
social objectives; and that accountability to the 
public can be enhanced, not necessarily by 
assigning all of the real property tax to one level 
of government, but by assuring that assessments, 
exemptions, and appeals procedures of the State 
are fair and the setting of tax rates by the 
counties are reasonable and decided upon only 
after full disclosure t o  the public. 

Authority for the Counties 
to Levy an Excise Tax 

In addition to the movement for control 
of the real property tax, the counties have also 
announced their determination to secure con- 
stitutional authority t o  levy a general excise 
tax." The excise tax, now the exclusive pre- 
serve of the State, is sometimes referred to as 
the "sales tax," but it is not quite the same as 
sales taxes imposed in other states or local 
jurisdictions. 

2 2 ~ a a a i i  State Association of Counties, Resolution, 
Proposals to Amend the Constitution Relating to LocalGovern- 
rncnt, December 8, 1977. 



Hawaii's general excise tax has been cate- 
gorized as the "broadest-based n1ultiple rate, 
multiple stage sales tax now imposed anywhere 
in the United States." A specific study on 
Hawaii's general excise tax identifies these 
distinguishing characteristics: 

"No orher single sales f a r  provides such a 
high proportion.. . of total state revenues as 
docs rhis tax. In many other respects the general 
excise tax also defier comparison with the rerail 
sales tax used elsewhere in the nation: It is levied 
on the seller instead of the buyer. It has few 
exemptions rather than many. It taxes services 
on the same basis as tianrfcrs of tangible pcxsonai 
property. And it is an explicit tax on business 
slies as well as on purchases made by the 
household rector."23 

The pervasiveness of the general excise tax 
makes it the State's biggest money-maker. In 
fiscal year 1977-78, the estimate was that the 
State will realize $371 million in revenues froin 
the general excise tax,  or fully half of the  
estimated $707- nlillion in state tax revel~ues. '~ 
No other state tax, including the individu;il 
income tax, conies close to producing tile yield 
of  tile getleral cxcisr tax. 

It is not surprising. tlien, that the counties 
should look at tile general excise tax as a potcn- 
tial source of revenues. First. it would take itic 
pressure off the real property tax, particularly 
on residential property, where, if experience 
elsewhere is a reliable indicator and the 1975 
protests are a prelude, a tax revolt would he 
more likely to  originate. Second, it is a relative- 
ly stable and reliable source of  revenue, with tlle 
characteristic of niovinp as the economy moves 
but without the volatile nature of assessments 
on real property. Third, wiiatever the regres- 
siveness of the general excise tax: and a strong 
case can be rnade that it is regressive, the mail- 
ner of collection is less likely t o  cause the same 
uproar as sharply increased real property tax 
bills. 

The estimated potential yield of the excise 
tax to  the counties for the next five years, if 
either a 1 percent or  2 percent "piggyback" tax 
\yere authorized for the counties, is shown in 
Tablc 5.2. 

Table 5.2 

Estimated Excis  Tax Revenues 
Based on a 1 Percent and 2 percent Levy 

FY 1979 to  FY 1983 

Iln millions of $) 

Estirnared 
Fisrcl ezctse 1 % 3% 
ymr fox base1 levy lev) 

'source: Derived from Srare of  Hawaii. Theilfulti-Year Program 
end Financi@l Pbn nrui Ex'xeairive Budget. 1976, 
P. 118. Base includes only those items taxable at rhe 
4 percent rase (retail goods and serviced. 

The significant yield of the general excise 
tax can be appreciated by comparing it with the 
yield of the real proptarty tax.  The amount to  
be raised from taxes on all real property classes 
statewide was estimated t o  be $1 54.2 million 
in Fiscal Year 1977--78: whereas, a I percent 
general excise tax would have produced over 
586 i~riliion in the sarnc year, ;n~d ,  as shown in 
li'ablc 5.3, over $93 niillion in the next year. 
'Shc S86 million which a I percent general 
excise tax would have yielded for the counties 
in FY 1977-78 would have surpassed the 
$61 million in estimated revenues from taxes 
on ail improved resideiitial property by some 
$25 n ~ i l l i o n . ~ ~  

The power of the general excise tax to  
generate revenues has led tlie chairman of the 
IJouse C'onln~ittee on Finance t o  pose the issue 
in this manner: 

23,\f11>ui 1). Little. Inc.. llou.oiii (;rwerai Excixe Tox: 
Rosp<~c;s,  Prnhlenii ot7d Prescriprions Novzmhi.r 1968, p. 1 

2 4 ~ r a l c  o i  Hauaii, The Supplcrnenial E x e n r l i r ~  Eirdfcr. 
Ilecemhcr 1977, p. 55. 

25 Data pertaining to real prop2ity tax ievrniier from 
lirparlinent ol Taxation, State of tiauaii, Reel Pxziiperty Toxa- 
:ion ond Tor Raresfor tire Fiscci Yeor 1977- 78, ,\ugusr 1977. 
p. I .  b r a  pertaininp to the excise tax derived from State ol 
lld>v~ii. Titt .W~iiri-.vear Proflc~n end >~i~ tanc ;~ l  Pion amd Excw~t. 
tire Bsdxet, J Y76, p, 11 8. 



., . . . I would suggest that those who sup- 
port giving the counties excise taxing powers 
shiriild look at the mattci, not merely froni the 
standpoint o i  generating "lore revenues but froni 
the possibility of partial OI complete replacement 
of tlif ICBI pIOPcrt? tax. 

"I do not think that the taxpayers would 
accept a laigc levy simply for the rilkc of 
zenerating more rcvenucs. That is why I think 
the iilti.rnativr of replacing tile real property tax, 
particularly the real property tax o n  horneoiineis, 
should be carefully analyzed in any proposal ior 
increased county taxing powers. 

"The appeal t o  thc counties of the gencral 
excisc tax as a potentially big money-maker 
should be balanced again.* the intrrcsts of tax- 
payers. We need to answer the qucsticn: Would 
an increase in the gcnfial excise tax to generate 
more revenues for the counties be fair to tax- 
p a y e r r ~ ? 6  

While the general excisc tax has been 
denied to the counties, it is, in the form of 
3 sales tax, colnnion t o  local j~irisdictions else- 
where in the Unitcd States. As of  July 1, 1976. 
there were 26 states with local governments 
authorized to impose a sales tax of some type.'? 

Issues and alternatives. Like the issue of 
the real property tax, the issue of the general 
excise tax is both substantive and procedural; 
first, whether the counties should be given the 
authority to impose a general excise tax and, 
second. whether the Constitution is the proper 
place for the grant of such authority. 

Argumetzts. With respect t o  the question 
as to whether the Constitution itself should 
grant t o  the counties the authority t o  impose a 
general excise tax, supporters would argue the 
failure of the legislature t o  satisfy counry 
revenue needs leaves the Constitution as their 
only and iinal resort. As t o  the merits of the 
counties obtaining authority to levy an excise 
tax. they would argue that. aside from the real 
property tax. the counties have no other sig- 
nificant tax sources for general purposes; that 
the authority to levy an excise tax does not 
mean that it wotrld automatically he used, but 
it would be a heilge against constraints on  the 
real property tax or  against revenue needs not 
now foreseen: that the excise tax is a preferred 

alternative t o  continuing increases in the real 
property tax; that state assistance, in the form 
of grants-in-aid, has been nn undependable 
source of support; and that, without a new and 
reliable revenue source, financial independence 
for the counties would not be possible, and true 
home rule would be rendered meaningless. 

1l1ose who oppose a grant of authority t o  
the counties t o  inrpose a general excise tax 
would argue, from a procedural standpoint, that,  
unless there is a fundamental change in the 
constitutional framework for state-coun.ty 
relations, the Constitution should not be used as 
a basis for the specification of taxes. They 
would argue that grants of  tax authority t o  
political subdivisions. in Hawaii and elsewhere, 
have traditionally been a matter for the legis- 
lature to decide and should remain so. As t o  the 
s~thstantive issue of  county imposition of an 
excise tax, they would argue that, far from 
placing a greater burden o n  the general excise 
tax, the legislature has made efforts t o  liberalize 
the tax by removing its most undesirable 
pyramiding effects and that liberalizing the tax 
slioulti be the direction in whicl~ government 
policy shonld go; t1i;it no case has been proven 
that the counties actually need new revenues; 
that, in any event, there should be a sorting-out 
of state and county functions before any 
changes are made t o  revenue sources; that  
the public will not accept new taxes simply 
to give the counties more revenues; and that any 
change in the state-county revenue system 
should be accomplished o n  a comprehensive 
basis after analysis of the revenue needs of 
each; and that the granting of excise tax 
authority to the counties would be a piecemeal 
change which does not consider the potential 
additional burden that it woultl inipose on  
taxpayers. 

'h~epic\cntatiue Ja;k K.  Suaa, 1:xzise Taxation fbi County 
Op~ra t ions  (Panet i i  l i a ~ a i i  S t ~ t e  r soc ia r ion  of 
Countici. I>cccrnber 7. 1977). pp. 4 -  5. 

17 Advisory Cornmi\rion on lnlcrgovernmcntal Relations, 
Siynijiconr i7eorurer o / F i s c n i F ~ d ~ ~ r ~ ~ i s t n ,  pp. 188 189. 



Chapter 6 

GOVERNMENTAL AUDITING 

In the past decade, two trends have 
dominated the development of governmental 
auditing at the state and local levels. One trend 
is the continuing shift of post-audit responsibil- 
ities from the executive branch t o  the 
legislature. The second trend is the expansion 
of auditing beyond its traditional financial focus 
to encompass examinations of management 
performance, agency operations, and program 
effectiveness. 

Hawaii's Constitution was a early leader in 
assigning the post-audit function t o  an official 
responsible to the legislature, or to a "Legislative 
Auditor," as the position has come to be called. 
When the constitutional convention met in 
1950, there were only four states with auditors 
responsible to the legislature.' By the time the 
1968 convention met there were 29 states with 
legislative post-audits! The latest count is that 
there are 39 states with post-audit responsi- 
bilities located in the legislative b r a n ~ h . ~  

As to the trend in the conduct of 
"performance audits," a generic term used to 
cover those audits which are not strictly 
financial but include tests for efficiency of 
operations and effectiveness of programs, a 
1971 review found nine states with performance 
auditing programs and identified Michigan, 
New York, California, and Hawaii as being the 
"most ad~anced."~ Since 1971, a number of 
other states have reported the establishment of 
performance auditing programs, usually at the 
initiative of the legislature, and the trend in 
that direction now appears to be pronounced. 

This chapter reviews the generally accepted 
principles related to post-auditing, the con- 
siderations of the 1950 and 1968 constitutional 
conventions, and the issues raised by the 
elnergence of charter government in all counties 
and the practice of the executive branch 
auditing its own agencies. 

Some Principles of Governmental Auditing 

There is a growing body of literature 
dealing with post-auditing, particularly as 
practiced by government. While practitioners 
of governmental auditing may differ as t o  the 
exact scope and content of the post-audit 
function, there is substantial agreement as to the 
desirable organizational arrangements for the 
post-audit and its applications. 

The pre-audit and post-audit. In auditing, 
the postaudit function should be separated 
froin the preaudit function. 
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There are two basic categories of auditing, 
the pre-audit ant1 the post-audit. Pre-audits are 
examinations made before financial transactions 
take place. The purpose of the pre-audit is to 
ensure that a proposed expenditure is not in 
violation of law or regulation and that sufficient 
funds are available t o  cover the proposed 
expenditure. 

The function of the pre-audit is 
probably of greater importance in government 
than in private business because of the 
numerous, detailed and technical restrictions 
placed upon the use of government funds and 
upon the arnounts that may be used for desig- 
nated purposes. In practice, pre-auditing is 
usually conducted as a normal part of 
accounting routine. Pre-auditing is a control 
function designed to prevent funds appropriated 
for one purpose. from being used for some other 
purpose, and it can have the force of forestalling 
expenditures of iluestionable propriety. 

The pre-audit is considered a function 
of the executive branch. I t  is appropriately an 
executive function, beca~rse the prc-audit 
enables managers in the executive branch to 
exercise control over the use of funds by sub- 
ordinate officials. If an external group, such as 
auditors responsible directly to the legislature, 
were responsible for pre-auditing, the external 
auditors would beconie the effective managers 
in the executive branch, and such a condition 
would be contrary to the system of separation 
of powers. 

The post-audit is an after-the-fact examina- 
tion. It is conducted to ensure that revenues are 
collected and expenditures are made in com- 
pliance with law, that public resources are being 
conserved through the efficient and effective 
administration of public programs, and that 
internal controls exist which safeguard public 
funds from loss, waste, extravagance, and fraud. 

It is not within the purview of the post- 
audit to control, direct, or  interfere with the 
operations of the govemment agency being 
audited. The accepted parameters of post- 

auditing are to limit the function t o  examining, 
reporting, and recommending. 

Since the post-audit is a check on the 
administrative branch, it should not be 
performed by persons or agents of that branch. 
As one public administration specialist puts it,  
"The objectivity of post-auditing could not be 
trusted if it were camed out by representatives 
of the same branch that authorized the expendi- 
tures in the first place." It follows that it is 
illogical to put the same agency or officials in 
charge of both pre-auditing and post-auditing, 
because an office approving an expenditure 
in the pre-audit is not likely to question it in 
the post-audit. Worse, "such a combination of 
functions is apt to put temptation in the way of 
any weak character who functions in both 
roles." Some years ago, Illinois separated the 
responsibilities of pre-auditing and post-auditing, 
but only after an official responsible for both 
functions was found to have embezzled millions 
of dollars from the state.' 

Legislative responsibility for the post-audit. 
The responsibility for th(! post-atidit should he 
assigned to thr 1cgi.slurive hvdy o r  to un official 
reslio~~sihle to that ho0j. 

The objectivity of the post-audit rests on 
its conduct as an independent examination. 
Because it is designed as a check on the 
executive branch, the function should he. located 
outside that branch. Its appropriate assignment 
is to the legislative branch. 

The post-audit is implied in the powers 
of the legislature to appropriate money to 
administrative departments and agencies to carry 
on the programs of government. Where the form 
of government is characterized by separation 
of powers, authority commensurate with full 
responsibility for all administrative operations 
may be accorded the executive as long as the 
legislative body utilizes post-auditing t o  bring 

'~elix A. Nigro, ~Kcdern Public Adminirirotion (Harper & 
Rou.. Scw York, 1970),pp. 397-398. 



it t o  complete accountability for its per- 
formance. 

Moreover, there is increased recogni t ion  
that, in support of its policy-making responsi- 
bility, i t  is the legislature which needs impartial 
information concerning government operations 
and programs. The assigiment of  the post-audit 
function to tlie legislative body or  to an official 
responsible t o  that body provides for independ- 
ence from the executive brarich and enables 
the function t o  be responsive t o  legislative 
needs.6 Because self-auditing is generally con- 
demned, there are precious few who woulti 
still propose that post-auditing responsibilities 
can be assumed by agencies o r  agents of  tlie 
cxecittive branch.' 

Objectivity and indepeiidence of the post- 
audit. The or~unizuriorzal urrurzgerrierris ,for rlze 
[JOS~-illidit ,fu11cti0?7 V ~ O Z I ! ~ !  !IYOle(.l iT.5 if;- 
dependeizce urrtl proriiotc its ohjectii.ii.y. 

Post-audits arc worth \'cry little if they ;ire 
not objective. Wliat is ilesireil frorrr post-auditing 
is the trrrih about a progranr o r  agency. or at 
least as much of the trrttir as can he l i i~n~anly  
perceived. Objectivity will liarilly come about if 
those who are in the business of  auditirig are 
subject t o  the pressures of either an agency's 
supporters or  its detractors. 

The prerequisite t o  objectivity is independ- 
ence, the condition which allows auditors to 
report the facts as they see them. Without 
arrangements and relationships deliberately 
designed to protect its independence. the 
legislative auditing ann woi~ld be vulnerable t o  
influence frotii powerful interests_ both within 
ant1 outside the legislature. 

One leading theoreticia11 of  government 
auditing states the necessity for independence 
in this way: 

' . . . Tlic m t c  atiiiirui m a ?  ~ C N C  the legirilituie 
or he iii* stand alone; x h a t  he absulutcly cannot 
do is lo he a swan1  o f  tlre eaecuriuc, excepl in 
rxiinor incidental5 T o  d o  $0 aould he lo bcconie 
an inteiiral liiditiii a!>d tlms !o accept a ~ l r ~ r t i c  

lowering of his constitutional standing. N o  state 
auditox, or a t  any rate no chicf state auditor, can 
afford to be without iniiepcndcncc; he needs it 
as a j u i i ~ e  neids  it. in ordci to be impailis1 axid 
fearless in c i i t i c i ~ m . " ~  

The principle of  independence of  the post- 
audit function in a legislative setting does not  
niean that the audit agency should not be under 
the urnbrella of responsibility t o  the legislature. 
Xcillier does it niean that the audit agency 
should not be responsive t o  legislative requests 
to audit certain programs or  agencies. But 
beyond satisfying immediate legislative interests, 
the audit agency should have at least that 
measure of independence whicli permits it t o  
select freely which prograrns or  agericics arc t o  
be audited, and, in tlie conduct and reporting 
of audits, independence means at least being 
insulated from the retaliatory pressures which 
miglit originate frorn within the legislature, 
from the executive branch, or  froni forces 
outside of government. 

Newer dimension of the post-audit. 771c 
jio~l-iilldit .sliciiilil r d p w  tile jil~iiric'iui uctit>ities 
oi' ,qoi.errzr??errI us il,c!l us t11r i~J,ficicricj c j f '  

, o r i ; r i ~ ~ r i t  111 ' i r i11 , s  I !  iiie ~ ~ , i , ~ < ~ r l i v o l c v  
oj~i trhl ic  progrurns. 

The traditional type of governnxntal 
post-audit addressed itself primarily to the 
accuracy of  the financial statenients and the 
adequacy of  finaricial records anti internal 
control systems of agencies. Tlie newer dinlen- 
sions of tlie post-audit encompass: (1) the 
examination of operations t o  deterniine the 
extent of rnanagenient efficiency in its utiliza- 
tion of public resources: and ( 2 )  the examina- 

h Jesse Htirkhcad. (;uiernmenz Uuii:.erii~ iJol?n i\ilz) mil 
Son. SCI~  York. 1961i. PI). 362 363 .  
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tion of government programs t o  determine the 
extent to  which the programs are accomplishing 
the results expected of them. 

The more modern concept of the post- 
audit is that systematic examinations should 
be conducted not only to  determine the pro- 
priety of expenditures hut also to  ascertain 
how efficiently and effectively government 
funds are spent. It recognizes that funds may 
be expended legally hut unwisely, and that 
government must be held to greater account- 
ability for the efficient management of its 
operations and the effectiveness of  its programs. 

The Congress of Supreme Audit Institu- 
tions, an international organization comprised 
of national auditors, has recommended that a 
full or complete concept for the auditing of 
government programs or agencies should include 
recognition of the following elements: 

"Fiscal accountability, which should include 
fiscal integrity. 1.~11 dirclosttilre snd compiiaricc 
with appliciibic laws and regulations. 

"hlanagerial accountability. ilhich should 
bc con;erned i>ith efficiency and cconorny in the 
uic of public fiinds, property, pcisonncl and utlicr 
relOUICCI. 

'Progranl accountability, which should be 
concerned with u,hetIier government programs 
and activities are achieving the objectives eitsb- 
lished for thcrii with due regard t o  both costs 
and r e ~ u l t r . " ~  

Similarly, the U.S. General Accounting 
Office, the auditing arm of Congress, has recom- 
mended as guidelines for state auditing acts and 
constitutional amendments that auditing be 
defined to  recognize the following components: 

"Finonein1 orid complience--d~.teimines whether 
financial nperatbm are properly conducted, 
irheihrr the financial reports of an audited entity 
are prexnted fairly. and whether the entity has 
mmplicd uirh applicable laas  and rep la t ions  

'Econom.~ and efficiency--determines whether 
the entity is managing or utilizing its iesources 
(perronnel, property. space, and so forth) in 
an economical 3mf efficient manner and the causer 
Of any incfficicncier or uneconomical practices, 

including inadequacies in management informa- 
tion systems, administrative procedures. or 
organizational stiucturcs. 

'Tmgmm results--determines whether the 
desired results or benefits are being achieved, 
whether the objectives established by the Legis- 
lature or other authorizing body a e  being met, 
and whether the agency has considered alterna- 
tives which might yield desired results at lower 
costs.'.lO 

Formal postaudit reports. Audit reports 
should be formal, written reports and a matter 
of public record. 

The result of post-audit examinations 
should be formalized in written reports which 
should be submitted to  the legislative body 
and to  the officials responsible for taking action 
on the audit recommendations. In addition, 
audit reports should be a matter of public record 
for the basic reason that the public has a right to  
know how well public officials are discharging 
their responsibility in the conduct of govern- 
mental operations. Against the general tendency 
that "no regime will permit its weaknesses to 
be publicized if they are the rule rather than the 
exception," public audit reports assure that no 
public agency will be shielded from public view 
and scrutiny . I  ' 

Formalized audit reports and public dis- 
closure serve t o  safeguard the integrity of the 
post-audit itself. As previously stated, the 
accepted parameters of the post-audit limit 
the function to  examining, recommending, and 
reporting. Policy-making and the exercise of 
management and control functions are beyond 
the scope of those engaged in the post-audit. 
Formal public reports serve t o  bring the post- 

'~11th International Congress of Supreme Audit Institiilionr, 
Recornmendotions on Mnmgi.ment or Operotionol Arrditin~ 
Approved (Montreal. Septcnibei 1971). 

10~ompt io l ie i  General of the United Stater, Suxxesied 
Srore Audiring i 1 r . r ~  #rid i'onsrimtiotiol Arnmdrnents, 1974, 
p. 7. 

I1?Ioin,anton, The Acmuntohiliry end  Audit of Govern- 
ments. p. 158. 



audit function under public accountability, 
just as the post-audit itself seeks t o  bring the 
programs and operations of government under 
accountability. 

The value of publicity and formal reporting 
in connection with the conduct of post-audits 
has been summed up in this way: 

"In a society in which informed ci i t ic im 
is increasingly rare, the few prime sources of 
impartial reporting and coinrnent based upon 
inside infornxation are therefore of especial value. 
The lilt is a short one, and high upon it must 
iiiure the published reports of state audit. These 
arc checked and iiouble-checkcd for accuracy 
and are issued by officials who enjoy statutory 
protection against the pressures to uh ich  the 
citizen is exposed through authority, hierarchy 
and association. State audit is not a participant 
in the decisions of  power, and it examines their 
consequences witlloi~t i n v o ~ v e r n e n t . " ~ ~  

Hawaii's Constitutional 
Provisions for Post-Auditing 

In establishing the auditor as a con- 
stitutional office, the 1950 drafters evidently 
believctf, as the National Municipal Leag~e's 
Model State Constitution was later to  point 
out: that the post-audit function is of "such 
iniportance as to justify constitutional prescrip- 
tion for appointment."' 

The 1950 convention believed that it was 
breaking new ground in establishing the office. 
The drafters observed that they were creating 
one of the more in~portant positions in the field 
of financial management, and they expected 
that the auditor would serve as a force in 
eliminating waste and inefficiency in govern- 
ment operations, provide the legislature with an 
effective check against usurpation of powers 
by the executive, and ensure that public funds 
have been expended in accordance with legis- 
lative intent.' " 

Se9eral considerations guided the consti- 
tutional formulation of the office: 

First, the auditor should be responsible 

to  the legislature. The 1950 Committee on 
Taxation and Finance believed that "inasmuch 
as [the legislature] determines what moneys 
are to be spent . . . and is vested with the re- 
sponsibility for determining state policy, it 
should be the [branch] to  which accounting 
is made." In fixing legislative responsibility, 
the committee rejected the idea of popular 
election of the auditor, on  thc basis that "it 
throws the Auditor directly into politics and 
the usual result has been the selection of a 
strong politician rather than a qualified 
auditor." It also rejecred the alternative of 
having the auditor appointed by the governor 
(as was the procedure in territorial government), 
because "it is never good practice t o  have the 
accounts audited by the agency responsible 
for the spending." 

Second, the auditor "must maintain-to be 
effective-a degree of independence." The dele- 
gates believed that the auditor should be free 
from the "undue pressure" which might be 
cxerted by any one legislature. It was felt that 
the auditor's position should be stabilized and 
that he should be in a reasonably secure position 
lo offer suggestions and criticisms to the 
legislature. 

Third, as part of the responsibility of con- 
ducting post-audits, the auditor should also 
serve "at all tiines as the 'watchdog' of public 
spending." Outside the regular audits, the 
auditor should provide the legislature with "such 
information as it may need. . . ." "It should 
also be the responsibility of an auditor to  submit 
recommendations covering means and methods 
for improving fimncial management. His work 
can never be completely divorced from either 

1 3 ~ a t i o n a l  Municipal League, .ifode/ Srore Consrirurion. 
6th Ed. (New Yoik, 1963 ,  p. 12. 

"siare oi Hawaii. h.oceedin,cs of rhe Consrimribno/ Con- 
rcrrrion of/iowoii. 1550, Val. I (tionolulu, 1960i ,  pp. 463--464. 



budget-making, expenditure controls, or  finan- 
cial planning."' * 

With the foregoing considerations, the 
1950 drafters structured a constitutional office 
for the post-audit, of which the main elements 
are the following: 

The auditor is appointed by the legislature 
for a term of eight years and thereafter 
until a successor is appointed. 

The auditor can be removed by the legisla- 
ture for cause, but only by a two-thirds 
vote of the members in joint session. 

The post-audit function and jurisdiction in 
auditing the accounts of the State and 
political subdivisions are vested in the 
auditor. 

Outside of the regular audits the auditor is 
empowered to conduct, the legislature may 
direct the conduct of other investigations 
and the making of additional reports. 

The auditor is to report his findings and 
recommendations t o  the legislature and to 
the governor. 

In retrospect, and in what now appears to 
have been a stroke of farsightedness, the drafters 
of 1950 had translated into constitutional 
provisions virtually all of the contemporary 
post-auditing principles: clear separation of the 
post-audit function from the executive branch; 
assignment of the function to an official of the 
legislative branch; safeguarding the independ- 
ence of the auditor through tenure and the 
requirement for an extraordinary majority for 
removal; and formal public reports of audit 
findings and recommendations. 

seen that the post-audit function would en- 
compass duties beyond those required by the 
traditional financial post-audit. It remained for 
the 1968 convention to recognize the newer 
dimensions of auditing. 

1968 Constitutional Review 

The Office of the Legislative Auditor was 
not activated until 1965, when the legislature 
appointed an auditor in accordance with the 
constitutional provisions. Between that time 
and the time the 1968 convention met, the 
legislative auditor had proceeded to develop and 
execute an audit program which included 
three kinds of audits: (1) financial audits which 
attest t o  the accuracy of the financial state- 
ments of the agencies, examine the adequacy of 
internal control systems, and determine the 
legality of expenditures; (2 )  operations audits 
which examine managerial efficiency, the man- 
ner in which agencies are organized and how 
well resources are acquired and utilized; and (3) 
program audits which assess whether the pro- 
grams of government are attaining the results 
expected of them.' 

The 1968 Taxation and Finance Com- 
mittee took note of the newer dimensions of 
auditing, and, for a time, considered clarifying 
the provisions of the Constitution. However, 
it decided against making a change, believing 
t h a t ,  in t h e  changing environment of 
governmental auditing, it should not be 
necessary, from the standpoint of the 
Constitution, t o  identify the specific kinds of 
audits which the auditor is empowered to 
conduct. 

In its report, the Committee on Taxation 
and Finance said: 

In only one respect did the 1950 pro. 
visions not completely translate the currently 

" ~ t a t e  of Hawaii, Proceedings of rhe Consrifiltionnl Con- 
accepted principles of post-auditing. The consti- ,,,, ion ofHawoii, ,g500, VOI. I ,  pp. 197-198. 
tutional language did not completely articulate 
the newer dimensions of post-auditing, although 16~egislatiue Auditor, Zfanucl of Guider of rhe Oflice of 
it is evident that the original drafters had fore- fhe Legislarive Auditor, Septeniber 27, 1967, p. A--1. 



"Your Committee has heard and con- 
sidered suggestions that clarifying language be 
included t o  define the post-audit function more 
clearly. It has determined that the current pro- 
visions arc sufficient to encompass the ongoing 
audit activities o f  rhe auditor, including financial, 
piObTam and peifornxanir audits, and that it is 
not necessary t o  enumerate the specific sub- 
categories of audit which the auditor is empowered 
to conduct."!' 

With that expression of constitutional 
intent, tile 1968 collvent~on left intact the 
original provisions of the 1950 Constitution. 

Post-Auditing and the 
En~ergence of Charter Government 

Tlie constitutional provisions for the post- 
audit assign to  the legislative auditor audit 
jurisdiction over state agencies as well as politi- 
cal subdivisions. With cliarter government, the 
jurisdiction over the counties may need to  be 
reviewed in the context of the charter provi- 
sions of the various counties. 

With tlie e~nergence of charter government 
aniong the ncigiibor island counties, along with 
tlic charter of the City and County of lionolulu, 
all of the countics now have charter provisions 
wliicli require the periodic conduct of  
post-audits under the responsibility of the 
respective legislative bodies of each county. 

Rather than duplicate the audits conducted 
for the various county councils, the legislative 
auditor, at various times, has assisted the 
counties in reviewing audit specifications, 
proposals, workpapers, and preliminary reports. 
For example, under a long-standing agreement 
with the legislative auditor of the County of 
Hawaii, the state legislative auditor has 
"furnished technical assistance to the County's 
Legislative Auditor in the planning and prepara- 
tion for the audit, in the administration of the 
audit contract and in the review of the prelim- 
inary and final drafts of the audit report. This 
arrangement prevents duplicating the post- 
audit ft~nctions of the two offices and allows 
[the state legislative auditor] to  use the report 

to  inform the Governor and the State Legis- 
lature on the financial condition and general 
operations of the County of ffawaii."' ' 

If there is a movement t o  provide the 
counties with greater "home rule," and other 
parts of the Constitution are amended to  bring 
about greater home rule, it may be appropriate 
f ~ r  the constitutional reviewers to  examine the 
post-audit provisions in the context of whatever 
actions may be taken with respect to  county 
powers. If greater home rule is given t o  the 
counties, one possible alternative consistent with 
such action would be to  amend the provisions 
to delete thc legislative auditor's automatic 
jurisdiction over the counties but  t o  retain the 
legislature's prerogative of directing the auditor 
to  conduct special investigations. 

Executive Auditing 

While the Constitution assigns the post- 
audit function to  the legislative auditor, audits 
are also conducted b; the executive branch. 
This has led some to  question whether audits; 
conducted by internal auditors in the executive 
branch or by certified public accountants under 
contract to  agencies of the executive branch, are 
consistent with the intent of  the Constitution or 
whether sirch audits are tantamount to  self- 
auditing. 

In the 1978 session of  the legislature, the 
House of Representatives adopted a resolution 
directed to  the 1978 constitutional convention 
and requesting a solution t o  the particular issue, 
among other issues, of "[t lhe conduct of post- 
audits and whether ail post-audits, including 
those conducted by executive agencies or by 
firms under contract to the executive branch 
should be covered or consolidated under con- 
stitutional provisions."1 

" ~ e ~ i s l a i i w  Audiior, A n  Overview by the Legislative 
Suditor of the Fmanciai Audit of IheCounty of i+a\vaii, 1976- 
77, Januan 1968, p. I .  
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The problem of executive auditing has 
apparently bothered the legislature for some 
time. It received earlier attention, particularly 
with respect to  audits conducted, by or under 
contract to,  the Department of Accounting and 
General Services. In 1975, a joint Senate-House 
report recommended that "the department of 
accounting and general services . . . refocus its 
attention from the conduct of routine audits 
to monitoring the internal control and account- 
ing systems of agencies and to  assist the agencies 
in correcting their systems, and, if necessary, 
to establish new systems. The appropriation 
made for AGS 104' is intended for the depart- 
ment of accounting and general services to  
monitor and improve the internal control and 
accounting systems of the various agencies, 
rather than the conduct of post audits, except 
in those specific situations where audits are 
required as a condition for receiving or main- 
taining federal grants or where a specific audit 
is required by ~ ta tu te . ' "~ '  

The practice of executive auditing, at least 
with respect to the Department of Accounting 
and General Services. has a statutory basis. 
The general provisions governing the department 
were part of the Reorganization Act of 1959, 
the basic act which reorganized territorial 
government and established state government. 
Among the duties assigned is one that " I t lhe  
department sliall preaudit and conduct after-the- 
fact audits of the financial accounts of all state 
departments to detcrmine the legality of expend- 
itures and the accuracy of accounts. . . ."'' 

There appears to  be only one reasonable 
explanation as to  why such an anomalous 
provision, which appears to  fly in the face of the 
Constitution, should have been written into law. 
In 1959, no agreement could be reached with 
respect to the appointment of a legislative 
auditor and, indeed, it would be some years 
later--in 1965-that the position would be 
filled and the office established. 

On its face, it would appear that the 
assignment of the pre-audit function. together 
with the condiict of "after-the-fact" audit to 

one agency, and one which functions as the 
accounting agency for the State, would be 
contrary to  the basic auditing principle that the 
preaudit and the .post-audit should never be 
exercised by the same agency. In this 
connection, the federal government, in requiring 
audits to  be conducted of revenue sharing funds, 
has explicitly stated that such audits must be 
"independent," and that "no auditor shall be 
considered to  be independent if such person. . . 
maintains the official accounting records being 
audited or reports to the person who does 
maintain such  record^."^' 

Some legislators have complained that 
executive audits are considered to  be the pre- 
serve of the executive branch. Executive audit 
reports are not routinely distributed t o  the legis- 
lature or to  the news media and public. And 
the question arises as t o  whether such audits 
can be completely objective, whether they are 
conducted by executive agency personnel or  by 
certified public accountant f i i s .  In the case 
of the latter, by the standards of the auditing 
profession, the firms are required to  maintain 
"independence," but the scope of any examina- 
tion and the particular areas to be covered are 
matters for the executive agency to  decide. 

Issues and Alternatives 

The issue of audit jurisdiction over the 
counties is contingent upon what changes 
might be made with respect to  county powers. 

1 9 ~ ~ ~ ~ ~  104'' is the appropriations program code for the 
internal post-audit prograrn of ;he Departrneiit of Accounting 
and General Services. 

20~onference Comniittec Report Yo. 28 on S.B. 535. 1975 
Rli~uiar  Session. 

2 i ~ ~ c ; i o n  26--6, Hawaii Revised Stafulcr 

2 2 ~ a p z r t r n e n t  o l  tire 'Treasury. Audit Guider ond SronJards 
fiir RcPenue Shoring and Anrimcession Fiscal Assisfotrce 
Ilecipirnis (Washin@lon. I X . .  1)ccernbrr 1977). p. i l l .  



However, the issue of executive auditing can 
stand by itself, and, as raised by the House of 
Representatives, it goes to the question whether 
such audits should be consolidated under the 
constitutional provisions which assign the 
post-audit function to the legislative auditor. 

Arguments. Those who favor consolidating 
all post-audits under the existing constitutional 
provisions would contend that auditing by the 
executive branch of itself, regardless of whether 
the audits are conducted by executive agency 
personnel or by CPA firms under contract to 
the executive branch, is self-auditing and, by all 
principles of auditing, indefensible; that, if 
audits are t o  be contracted t o  CPA firms, they 
could just as well be contracted by the official 
charged by the Constitution with the post-audit 
function: and that hundreds of thousands of 

dollars are expended on executive audits and 
reports each year, with little opportunity for 
legislative or news media review or public notice 
of their findings. 

Those who oppose consolidating all post- 
audits under the existing constitutional pro- 

.visions would argue that audits conducted by 
the executive branch are designed to assist the 
executive agencies in improving their various 
financial systems; that, when such audits 
originate from within the executive branch, 
they are likely t o  be more responsive to the 
specific needs of agencies than if they were to 
be conducted by external auditors; and that, in 
many cases, objectivity is safeguarded by 
contracting the audits to certified public 
accountants, who are required by their profes- 
sional standards to remain independent. 



APPENDIX ii 

TAXING POWER INALIEN,\BLE 

Section 1. The power of taxatioil shall 
never be surrendered. suspended or contracted 
away. 

APPROPRlATIONS FOR 
PRIVATE PURPOsES PRt3H181TEn 

Section 2. S o  tax shall be levied or 
appropriation of public niorrey or property 
rn;ide, nor shall the piihlic credit be used, 
directly or indirectly, except for a public 
purposc. N o  grant shall be nratie in violatiori of 
Section 3 of Article f of this coilstittition. [Sec. 
6. rcn s t  C o t  1968 atid elestioil hov 5: 
I9l58 j 

BONDS: DEBT LIMITATIONS 

Section 3. For the purposes of this section, 
the term "bonds" shall include bonds, notes and 
other instruments of indcbtetlriess; the lerin 
"general obligation bonds" means all bonds for 
the paymcnt of the prillcipai and interest of 
which the full faith and credit of the State or a 
political subdivision are pledged; and the terrii 
"revenue bonds" meatis all bontls payable solely 
from and secured solely by the reveliites, or iiscr 
taxes. or any cornhinatioii of both, of a prtblie 
iintlcrtaking, improvcinet~t or  systeiii. 

All bonds issued by or  on helialf' o t  the 
State or a political subdivision ntiist be 
authorizcd by the legislature, and bonds of- a 
political s~~bdivision niust also be aiithorized by 
its governing body. 

Bonds inay be issucd by the State when 
duthorr~ed by ,I two-tlilrds vote ot tlie lncmbers 

to which caclr Irouse of the legislature is entitied, 
provided that such bonds a t  the tiriic o i  
;luthorization wotild iiot cause the total of state 
indebtedr~ess to exceed rr sum equal to three and 
one-half times the average of tlie general fund 
revenues of tile State in the three fiscal years 
iinmediately preceding the session of tlie 
legislature authorizing sricfr issuarize. For the 
purpose of this paragraph, gencral furld revctiLrcs 
of the State siiall not include monies receivi,d ;is 
grants from the federal government and receipts 
in rcicnb~irscrnei~t of any iiidchtcdness tttzit is 
excluded in conipitting tlic total intfchtt'drress of 
the State. 

8 y  rnajority vote oT ihe it~eriihi,rs ti ,  \vfiic11 
each hollse of the lc~islattire is cntilleci aiid 
withoirt regard to :"14 iieht liririt. tirere iiray hc 
issued by or on l~chali' of. tire Sttitc: 1~>11~ l s  ~ 1 )  

cneet appropri:iiioiis fbl- any Tiscal I i i i  

anticipation of the collection o f  revciiues for 
such period or  to i!teet casrrrtl dcficits or  failirrcs 
of revenue, if required t o  bc paid within one 
year; bonds to suppress insurrection. to repcl 
invasion, to defend the ~ t ~ i t c  in war or to nicet 
emergencies caused by disaster or act of (;oil; 
and revenue bonds. 

A sum equal to fifteen ;?erccnt of tlic total 
of the assessed v;ilucs !or t:tx rate /~i i~~ji i ls is  of 
real property in any political siii~divisio:~. ;is 
detcrnmirred hy the last t;cx :isscss-iieiit rolls 
pur5uant to law. is establis;ietl ;is the linltr 01- rile 
funded debt of siicli politicttl strbtiivisioii tii:tt is 
outstaildirrg and unpaid at airy ti.iie. 

Bonds to meet appropriations for any fiscal 
period in anticipation of tlte collectiori of 
revenues for st~clr period or t o  :ticrt casual 
deficits o r  failures of revenue, if reqiiired to he 
paid within onc year, 111:iy be issued by any 



political subdivision under aitthorization of law 
and of its governing body without regard t o  any 
debt  limit. 

All genemi obligation boiids for a term 
exceeding orie year shall be in serial form 
maturing in substantially equal installiiients of 
principal. or maturing in substantially equal 
installiiicnt of botli principal axid interest, the 
first iiistallnient of principal to iiiature not later 
thari fivc ycars front the date of the issuc of sucn 
series, anti t!ie last install vetit :lot later than 
thirty-five years from tlie date of strcii issiie. ]'tic 
interest and principal payments of general 
obligatioii bonds sliall be a first cliargc on the 
general fund of the State or  political sirbtlivision, 
as thc case may be. 

In determining the total indebtedness of 
the Strite or fu~idetl dcbt of any political 
siibdivision, thc t'ollowiiig sh;ill be excludeti: 

( a )  Bonds that 1i;ive ni;rtiircd, or  that 
iii;ttitre iii  thc then ~.itrrcnt fiscal year. or that 
have been irrevocahly called fo r  rcdcinption and 
tlie rccicmptiori (late \\;is occ~rrred or will occur 
in the thcn fisc;tl yi,ar. ;rntl fcir the l i r l l  priy~rient 
of wliicli iiionies have lieen irrevocably sct aside. 

(b)  Revenue bonds, authorized or  issued, 
if the isstrer thereof is obligated by law to 
iiiipase rates and charges for the use and services 
of tlie public undertaking, iniprovement or 
systent, or t o  impose a user tax, or t o  impose a 
combination of rates and charges and uscr tax; 
as the case may be, sufficictit to  pay the cost of 
operation, mainterlance atid repair of the public 
undertaking. itnpruvernciit or systerii and the 
required paytnents of  the priiicipal of and 
interest cin all revenlie honds issired for the 
public untiertakinp, improvement or  systern. and 
i C  the issucr is obl ipted to iieposit stich revenues 
or  tax or a combination of both into 3 special 
fund and to apply tire same to sitch payments in 
tlie amount necessary therefor. For the purposes 
of this section a iiscr tax shall iiiean a tax on 
goods or services or on the consumption tltcreof, 
thc receipts of wliicli art. ~clbst31tti311y derived 
from the consumption, use or  sale of goods atid 

services in the utilization of the functions or  
services fi~rnished by the public undertaking, 
Iinprovcrnent or sySteII1. 

(c) Bonds authorized 01- issned under 
special improve;nent statutes when the only 
seciirity for such bonds is tlie properties 
benefited or improved or  the asscssinents 
thereon. 

(d) General obligation bonds authorized 
or  issued for assessable irnprovenients, but only 
to the extent that reimbursements t o  the general 
fund for the prirrcipal rind intcrest oil strch 
botids are in fact made froti1 assessment 
collectiorrs available therefor. 

(e) Genemi obligation bonils issired for a 
public undertaking, inrprovetiient or system 
from wliicli revenues, itscr taxcs, or  a 
con~bination of hotit inay bc diiriwd Sr)r tlrc 
payrnent of a11 or part of the principal and 
iritcrest 3s ri.itiihiirsemcrit to  the geiiernl fund. 
but uiily to the extent tiiat rciinbursctiicnts to 
the general fund are in Sact iiinrle l'riit~i the iwt 
revenue. riet user tax receipts, oi- ioi i ibi i iat i~n of 
botli. 3s dcteriiiined tl)r tlic iiirtricdiatcly 
prcci'di~ig fiscal year. I:or the purjioses of tiiis 
section, net revenue or net user tax rci-eipts shall 
be the revenue or  receipts reirtriiiiinp riftcr the 
costs of operation, maintenance and repair of 
such public undertaking. iiiiprovcment or systern 
arid the required payments of the principal of 
atid interest on all revenue boniis iss~icd tliercfor 
have been made. 

( f )  Geiieral obligntion bonds of the State, 
aittliorized biit iinissui'rl, f ~ r  ail existing public 
i~ndertaking, irnprovemcnt vr systcn~ t1i;it 
proiluccs revciiites, or user tax receipts. cir a 
combination 01' both, hiit only if in the fiscal 
year inimtdiattly preceding the aiithoriztition. 
thi' pirhlic iindcrtakirrg, irnprovcriient or system 
produccd a riet revenue. net user t;txes o r  a 
conihinatic)tl of both, that was stifficient t o  pay 
irrto the general fund the iull amount of the 
principal and intercst thcn due Ihr a11 geiteral 
obligation bonds theit outstanding for sirch 
public undertaking, improvement or  system. 



(g) General obligation bonds of the State, 
authorized but unissued, for an existing public 
undertaking, iniprovement or  system that has 
not been self-sustaining as deterliiined for the 
immediately preceding fiscal year, and that 
produces revenues, or  user tax receipts, or  a 
combination of both, but only if the rates or  
charges for the use and services of the 
undertaking Irave been, or the rate of such user 
tax has been, increased by law or by the issuing 
body as authorized by law, in an amount that is 
determined will produce sufficient net revenue 
or net user taxes, or  any combination thereof, 
for reinibi~rsement to the general fund for the 
payment of principal and interest on all general 
ob l iga t ion  bonds then outstanding and 
au tho r i zed  for such public undertaking, 
improvement or  system. 

(h) General obligation bonds issried by 
the State for any political subdivisiorr. wlietiicr 
issued before or after the effective date of this 
section, but only for as long as reimbursement 
by the political subdivision to the State for the 
p;iyment of principal and interest on such bonds 
is required by law; provided that in tlic c:ise i ~ f  
bonds authorized or issiictl ;iI'ter tlie en'ectivc 
date of this anienti~nent, the consent of the 
governing body of the political subitivision has 
first been obtained; and provided further that 
during the period that such bonds are excluded 
from total indebtedness of the State, the 
principal amount then outstanding shall be 
included within the funded debt of such 
political subdivision. 

I)eterniinations of tile exclusions fro111 the 
total indebtedness of the State or funded debt 
of any political subdivision provided fhr in this 
section sliall be made annually and certified by 
taw or as prescribed by law. For the purposes of 
this section. amounts rcceived from on-street 
parking may be considcrcd and treated as 
revenues ot'a parking undertaking. 

Nothing in this section shall prevent the 
refunding of any bond at any time. [Am Const 
Con 1968 and election Xov 5, 19681 

THE BUDGET 

Section 4. Within st~cll tirne prior to the 
opening  of each regular session in an 
odd-numbered year as may be prescribed by law, 
the govcrnor shall submit t o  tlie legislature a 
budget setting forth a cotnplete plan of 
proposed expenditures and anticipated receipts 
of the State for  the ensuing fiscal biennium, 
together wilh such other infortnation as the 
legislature may require. The budget slrall he 
submitted in a form prescribed by law. The 
governor shall also, upon tlie opening of each 
such session, submit bills t o  provide for such 
p r o p o s e d  e x p e n d i t t i r e s  a n d  f o r  a n y  
recommended additional revenues or  borrowings 
by which the proposed expenditures arc t o  be 
met. Such bills shall be introduced in the 
legislature upon the opening of each such 
sesslon. [Ani Const Con 1968 dnd election hov 
5, 19681 

LEGISLATIVE I\PPROPRIATIONS: 
PROCEIIURES 

Section 5. I n  each regular session in an 
odd-numbered year, the legislritnre shall transmit 
to the governor an appropriation bill or bills 
providing for tile anticipated total expenditures 
of the State for the ensuing fiscal biennium. In 
such session, no appropriation bill, except bills 
recommended by tlie governor for immediate 
passage, or  to cover the expenses of the 
legislature. shall be passed on final reading until 
the bill authorizing operating expenditures for 
the ensuing fiscal biennium, to be known as the 
general appropriations bill. shall have been 
transmitted to the governor. 

In each regular session in an even-nilmbcred 
year, at such time as may he prescribed by law. 
the governor may submit t o  tlie legislature a bill 
to  amend any appropriation for operating 
expenditures of tlie current fiscal biennium, to 
be known as the supplcnient~l appropriations 
bill, and bills to amend any appropriations for 
capital expenditures of the current fiscal 



biennium, and at the same time he shall submit a 
bill or bills to provide for any added revenues or  
borrowings that such amendments may require. 
In each regular session in an even-numbered 
year, bills may be introduced in the legislat~lre 
to amend any appropriation act or bond 
authorization act of the current fiscal biennium 
or prior fiscal periods. fn any such session in 
which the legislature submits to the governor a 
supplemental appropriations bill, no other 
appropriation bill, except bills recommended by 
the governor for immediate passage, or  to cover 
the expenses of the legislature, shall be passed 
on final reading ilntil such supplemental 
appropriations bill shall have been transmitted 
t o  the governor. [Am Const Con 1968 and 
election Nov 5, 1968; am L 1972, S B No 
1947-72 and election Nov 7 ,  19721 

EXPENDITURE CONTROLS 

Section 6. I'rovision for the control of the 
rate of expenditures of appropriated state 
monies. and for the reduction c?f such 
expenditures untler prescribed conditions, shall 

be made by law. [Sec. 7, rcn Const Con 1'168 
and election Nov 5, 19681 

AUDITOR 

Section 7. The legislature, by a majority 
vote of each house in joint session, shall appoint 
a p  auditor who shall serve for a period of eight 
years and thereafter until a successor shall have 
been appointed. The legislature, by a two-thirds 
vote of the members in joint session, may 
remove the auditor from office a t  any time for 
cause. I t  shall be the duty of the auditor to 
conduct post-audits of all transactions and of all 
accounts kept by or for all departments, offices 
and agencies of the State and its political 
subdivisions, to certify t o  the accuracy of all 
financial statements issued by the respective 
accounting officers and t o  report liis findings 
and rccom~nendations t o  the governor and to 
the legislature a t  such times as shall be 
prescribed by law. IIe shall also ~niake such 
additional reports ;~nd condtict such otlrcr 
investigations as may he directed by the 
lcgislaturc. [Sec. 8, ren Const Coil l9hh and 
election Nov 5, I 9681 



GLOSSARY OF TERMS 

Administrative debt limitation or ceiling Assessment o f  real property 

A self-imposed debt limitation which is The process of making the official valuation 
below the legal debt ceiling of real property for purposes of taxation 

Amortization Authority 

Gradual reduction, redemption, or liquida- A governmental unit o r  public agency created 
tion of the balance of an account according to perform a single function o r  a restricted 
to a specified schedule of times and amounts, group of related activities. Usually such units 
such as in the extinguishment of a debt are financed from service charges, fees, and 

tolls, but in some instances they also have 
taxing powers. An authority may be 

Annual budget completely independent of other govern- 
mental units, or  in some cases it may be 

A budget applicable to a single fiscal year partially dependent upon other govem- 
tnerits for its creating, its financing, or the 
exercise of certain powers. 

Appropriated receipts 

Receipts that are identified with and Authority bonds 
dedicated to a specific purpose and are not 
available for further appropriation; they are Bonds payable from the revenues of a specific 
considered appropriated when received for authority (q.v.). Since such authorities 
such purposes usually have tro revenue other than charges 

for services, their bonds are ordinarily revenue 
bonds (q.v.). 

Appropriation 

An authorization granted by a legislative Biennial appropriations 
body to make expenditures and to incur 
obligations for specific purposes. An appro- Authorizations granted by a legislative body 
priation is usually limited in amount and as to ntake expenditures and to incur obliga- 
to the time when it may be expended. tions for a fiscal period of two years 

Assessed rakes for fax rate purposes Biennial budget 

The valuation set by government on real A budget applicable to a fiscal period of 
estate as a basis for levying taxes two years 



Bond Capital improvement progi-em 

A written promise to pay a specified sun1 of 
money, called the face value or principal 
amount, at a specified date in the future, 
called the maturity date, together with 
periodic interest at a specified rate. (The 
difference between a note and a bond is that 
the latter runs for a longer period of time and 
requires greater legal formality .) 

Bond fund 

A fund used to account for the proceeds of 
bond issues 

Bonds authorized ~ n d  uni3sned 

Bonds which have been legally authorized 
but not issued and which can be issued and 
sold without further authorization 

Bonds issued and outstanding 

Bonds issued of which the principal has not 
yet been paid 

A plan of financial operation embodying an 
estimate of proposed expenditures for a given 
period and the proposed means of financing 
them. (The term "budget" is used in two 
senses in practice. Sometimes it designates 
the financial plan presented to the appro- 
priating body ior adoption and sometimes the 
plan finally approved by that body. It is 
usually necessary to specify whether the 
budget under consideration is preliminary 
and tentative or whether it has been approved 
by the appropriating body.) 

A plan for capital expenditures to be incurred 
each year over a fixed period of years to meet 
capital needs arising from the long-term work 
program or otherwise. It sets forth each 
project or other contemplated expenditure in 
which the government is to have a part and 
spec~ties the full resources estinlated to be 
available to finance the projected expendi- 
tures. 

Capital investnzeizf costs 

Costs associated with capital improvements, 
including the acquisition and developn~ent of 
land, the design and construction of new 
facilities, and the making of renovations or 
additions to existing facilities 

The maximum amount of debt which a 
governmental unit may incur under consti- 
tuttonal, statutory, or cllartcr requirements 

Debt margin 

The difference between the legal debt limit 
of a government unit and the existing debt 
chargeable against the limit 

Debt service charges 

The annual amount of money necessary t o  
pay the interest and principal on outstanding 
debt 

Debt service ratio 

TIie annual amount required to pay the 
principal and interest of general obliga- 
tion bonds, expressed as a percentage of the 
revenues of the general fund 



Debt service reimbursements to the general 
fund 

Moneys assigned to the general fund from 
other funds for the payment of principal 
and interest on outstanding bonds 

Earmarking ofreverures 

The automatic clianneling of revcnues to 
finance a particular government program 

Encumbrances 

Obligations in the form of purchase orders, 
contracts, or similar cornrnitments which 
are chargeable to an appropriation and for 
which a part of the appropriation is reserved. 
They cease to be encumbrances when paid. 

A governmental undertaking which has an 
experience in producing revenues or deriving 
user taxes in the fiscal year preceding the 
authorization of bonds for that undertaking 

First charge on general revenues 

The commitment of the state or political 
subdivision to give the highest precedence 
in making interest and principal payments 
on issued and outstanding general obligation 
bonds 

Fiscal year 

A 12-month period of time t o  which the 
annual budget applies 

I.'iscal period 

Any period at the end o f  which a govern- 

mental unit determines its financial position 
and the results of its operations 

fit0 faith atzd credit 

A pledge of the general taxing power 
for the' payment of debt obligations. Bonds 
carrying such pledges are usually referred 
to as general obligation bonds or full faith 
and credit bonds. 

Funded debt 

Debt which is chargeable against the consti- 
tutional debt limit 

The bill wlilch author17cs expenditures for 
the ensurng fiscal bienn~um 

General fund 

Fund consisting of all revenues not earmarked 
for specific purposes which are available 
for general use in financing government 
operations and services 

Ge~zeral fund revenues 

Revenues other than those revenues ear- 
marked for specific purposes 

General obligation bonds 

Bonds secured by an unconditional pledge 
of the issuing government to pay them 



Irzdustrial development bonds, industrial aid 
bonds, industrial aid financing, economic 
development bonds 

Bonds issued by governmental units, the 
proceeds of which are used to construct 
facilities for private industrial concerns. 
Lease payments are used to service the 
bonds. Such bonds may be in the form of 
general obligation bonds or revenue bonds. 

Municipal securities, municipal bonds 

The tax-exempt bonds of state as well as 
local governments 

Operatiorrs audit 

'The operations audit exa~nines the efficiency 
of a program or agency 

Pay-as-you-go 

The financial policy of a eovernmental unit 
which finances all of its capital outlays from 
current revenues rather than by borrowing. 
A governmental unit which pays for some 
improvements from current revenues and 
others by borrowing is said to be on a partial 
or modified pay-as-you-go basis. 

A term used to describe the financial policy 
of a governmental unit which borrows the 
funds to finance facilities 

Perfinr~urrce audits 

A term used to cover those audits which are 
not strictly financial but include tests for 
efficiency of operations and effectiveness 
of programs 

Post-audit 

An audit rnade after the transactions to 
be audited have taken place 

.An examination for the purpose of deter- 
mining the propriety of proposed financial 
transactions 

Program audit 

An audit to assess whether the programs 
are attaining the results expected of them 

Real property tax administration 

As it relates to Hawaii, the functions of 
assessment, assessment notification, billing. 
collection, tax map maintenance, research, 
technical support, and t!le hearing of appeals 

Refunding bonds 

Bonds issued to pay, call, and redeem all 
or any part of outstanding bonds 

Reimbursable general obligation bonds 

General obligation bonds issued for a public 
undertaking, improvement or system in which 
payment of principal and interest is 
reimbursed t o  the general fund from assess- 
ment colledions, revenues, or user taxes 

Resrrictions on appropriations 

Any portion of the appropriation that is 
purposefully withheld by the executive from 
expenditure 



Revenue bonds 

Bonds secured solely from the revenues of 
an undertaking 

Self-sustaining 

Fully self-sustaining: An undertaking, im- 
provement, o r  system wliich produces 
revenues or derives user taxes sufficient to 
meet all of t he  cost of  operation, mainte- 
nance, and repair and all of the debt service 
requirements (q.v.) of bonds issued for that 
undertaking, improvement, or  system 

Partially self-susluining: An undertaking 
which produces revenues o r  derives user 
taxes sufficient to meet all of the cost of 
operation, maintenance, and repair and part 
of the debt service requirements (q.v.) of 
bonds issued for that undertaking, improve- 
ment, o r  system 

from specific taxes o r  other earmarked 
revenue sources which by  law are designated 
to financc particular functions or activities 
of goverrlment 

Sl~ecial purpose bonds 

Bonds issued by government to assist private 
enterprises and individuals t o  finance capital 
projects 

Supplementary ap(~ropriatiorrs brll 

The bill, submitted in an even-numbered 
year, to  amend any appropriation for 
operating expenditures of the current fiscal 
biennium 

Bonds the entire principal of  which matures 
oil one date 

Serial hoiids 

Bonds the principal of  which is repaid in 
periodic installments over the life of  the 
issue 

Special assessment 

A compulsory levy made by a government 
against certain properties to defray part or  
all o f  the cost of a specific improvcrnent 
or service 

Special fund 

Any fund which rnust be devoted t o  some 
special use in accordance with specific regula- 
tions and restrictions; it accounts for revenues 

(iit,r charges und fees, user reverrues 

Fees and charges levied by the government 
for  specific uses of  government property, 
facilities, or  services in order t o  recover, 
wholly or  partially, the costs incurred by 
government in providing f&r such specific 
uses or  services 

User taxes 

Compulsory charges levied by a govem- 
mental unit upon an item o r  commodity for 
the purpose of  financing specific types of  
facilities or  services (e.g., the fuel tax used 
t o  finance highways) 


