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Article I 
BILL OF RIGHTS 

POUTICAL POWER 

Section 1. All political power of this State is inherent in the people; and 
the responsibility for the exercise thereof rests with the people. Ail government 
is founded on this authority. 

RIGHTS OF MAN 

Section 2. All persons are free by nature and are equal in their inherent 
and inalienable rights. Among these rights are the enjoyment of life, liberty and 
the pursuit of happiness, and the acquiring and possessing of property. These 
rights cannot endure unless the people recognize their corresponding obligations 
and responsibilities. 

FREEDOM OF RELIGION, SPEECH, PRESS, 
ASSEMBLY AND PETIRON 

Section 3. No law shall be enacted respecting an establishment of relig~on 
or prohibiting the free exercise thereof, or abridging the freedom of speech or of 
the press, or the right of the people peaceably to assemble and to petition the 
government for a redress of grievances. 

DUE PROCESS AND EQUAL PROTECTION 

Section 4, No person shall be deprived of life, liberty or property without 
due process of law, nor be denied the equai protection of the laws, nor be denied 
the enjoyment of his civil rights or be discriminated against in the exercise thereof 
because of race, religion, sex or ancestry. 

SEARCHES, SEIZURES AND INVASION 
OF PRIVACY 

Section 5. The right of the people to be secure in their persons, houses, 
papers and effects against unreasonable searches, seizures, and invasions of priva- 
cy shall not be violated; and no warrants shall issue but upon probable cause, 
supported by oath or affirmation, and particularly describing the place to be 
searched and the persons or things to be seized or the communications sought 
to be intercepted. [Am Const Con 1968 and election Nov 5, 19681 

RIGHTS OF CITIZENS 

Section 6. No citizen shall be disfranchised, or deprived of any of the rights 
or privileges secured to other citizens, unlm by the law of the land. 

ENLISTMENT, SEGREGATION 

Section 7. No citizen shall be denied enlistment in any military organiza- 
tion of this State nor be segregated therein because of race, religious principles 
or ancestry. 



INDICIMENT, ROUBLE JEOPARDY, 
SELF-INCRIMINATION 

W o n  8. No person shall be held to answer for a capital or otherwise infa- 
mous crime, unless on a presentment or indictment of a grand jury, except in cases 
arising in the armed forces when in actual service in time of war or public danger; 
nor shall any pemn be subject for the same offense to be twice put in jeopardy; 
nor shall any person be compelled in any criminal case to be a witness against 
him%$K. 

BAIL EXCESSIVE PUNISHMENT 

Section 9. Excessive bail shall not be required, nor excessive fines imposed, 
nor cruel or unusual punishment inflicted. The court may dispense with bail if 
reasonably satisfied that the defendant or witness wiU appear when directed, 
except for a defendant charged with an offense punishable by life imprisonment. 
[Am Const Con 1968 and election Nov 5, 19681 

TRIAL BY JURY, WVll CASES 

W o n  10. In suits at common law where the value in controversy shall 
exceed one hundred dollars, the right of trial by jury shall be preserved. The 
legislature qay provide for a verdict by not less than three-fourths of the members 
of the juzy. 

RIGHTS OF ACCUSED 

Section 11.. In all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial jury of the district wherein the crime 
shall have been committed, which district shall have been previously ascertained 
by law, or of such other district to which the prosecution may be removed with - accusa- the consent of the accused: to be informed of the nature and cause of th- 
tion; to be confronted with the witnesses against him; to have compulsory process 
for obtaining witnesses in his favor; and to have the assistance of counsel for his 
defense. The State shall provide counsel for an indigent defendant charged with 
an offense punishable by imprisonment for more than sixty days. [Am Const Con 
1968 and election Nov 5, 19681 

JURY SERVICE 

Section 12. S o  person shall be disqualified to serve as a juror because of 
sex. 

HABEAS CORPUS AND SUSPENSION OF LAWS 

Section 13. The privilege of the writ of habeas corpus shall not be suspend- 
ed, unless when in cam of rebellion or invasion the pubkc safety may require it. 



The pewer sf suspending the pnriiege of :he wnt of habeas corpus. and !he 
laws or the execution thereof, shall ne5er be exercised except by the lrgisiature. 
or by authonty denved from n to be exercised in such part~cular cases only as 
the lepslature shall expressly pracnbe. 

SUPREMACY OF CIVIL POWER 

Section 14. The military shall be held in strict subordination to the civil 
power. 

RIGHT TO BEAR ARMS 

Section 15. A well regulated militia being necessary to the security of a 
free state, the right of the people to keep and bear arms shall not be infringed. 

QUARTERING OF SOLDIERS 

Section 16. No soldier or member of the militia shall, in time of peace, be 
quartered in any house, without the consent of the owner or occupant, nor in time 
of war, except in a manner prescribed by law. 

IMPRISONMENT FOR DEBT 

Section 17. There shall be no imprisonment for debt. 

EMINENT DOMAIN 

Section 18. Private property shall not be taken or damaged for public use 
without just compensation. [Am Const Con 1968 and election Nov 5 ,  19681 

LIMITATIONS ON SPECIAL PRIVILEGES 

Section 19. The power of the State to act in the general welfare shall never 
be impaired by the making of any irrevocable grant of special privileges or 
immunities. 

CONSTRUCTION 

Section 20. The enumeration of nghts and pnvifeges shall not be constr~ed 
to impair or deny others retained by the people. 

EQUALITY OF RIGHTS 

Section [21]. Equality of rights under the law shall not be denied or 
abridged by the State on account of sex. The legislature shall have the power to 
enforce, by appropriate legislation, the provisions of this section. [L 1972, S B No 
1408-72 and election Nov 7, 19721 



Chapter 1 

THE RILL OF RIGHTS IN THE 
STATE AND FEDERAL CONSTITUTIONS 

The Bill of Rights is one of the "core" areas found in all state 

constitutions, as M - ~ U  as the U . S . Constitution. Traditionally, the purpose of 

the Bill of Rights has been to protect individuals and minorities against the 

excesses of government, in other words, to act as a restraint upon government. 

action.' In the twentieth century, particularly since the 1930's, the government 

has been increasingly viewed as a provider of services and economic security, 

and there has been a concomitant demand for new social and economic rights--to 

medical care, housing, education, and employment. However, the Bill of 

Rights in Hawaii, as elsewhere, has remained largely a source of negative claims 

against government interference rather than a source of positive claims apon the 

government. 

The Significance of the Federal Bill of Rights for Hawaii 
Application of the Federal Bill of Rights to the States 

Before the adoption of the Thirteenth, Fourteenth, and Fifteenth 

Amendments after the Civil War, the guarantees of the federal Bill of Rights 

appl~ed only to the federal government and did not bind the  state^.^ Any 

limitation on state action had to be found in a state's Bill of Rights. Beginning 

in the 19201s, the U .  S .  Supreme Court began to use the Due Process Clause of 

the Fourteenth Amendment to safeguard against state action the fundamental 

rights and liberties proiected against federal action by the first 8 amendments. 4 

The Fourteenth Amendment was an appropriate vehicle because it was addressed 

directly to the states and was intended to act as a limitation upon them In 

pertinent part, it reads as follows: 

... No S t a t e  s h a l l  make o r  enforce any law which s h a l l  abridge t h e  
p r i v i l e g e s  and immunities of c i t i z e n s  of t h e  United S t a t e s ;  nor s h a l l  
any S t a t e  deprive any Eerson of l i f e ,  l i b e a  o r  proper ty ,  without - - -- - 
due process of law; nor deny t o  any person wi th in  i t s  j u r i s d i c t i o n  - 
t h e  equal  p ro tec t ion  of t h e  laws. (Emphasis added) 



The 1:. S. Supreme Court has consistently rejected the idea that the entire 

BiU of Rights has been carried over intact or "incorporated" -- in toto into the Due 

Process  lau use.^ It has, however, through the doctrine of "selective 

incorporation", imposed nearly all the guarantees of the first 8 amendments on 

the states: 6 

(1) The right to compensation for property taken by the state:i 

(2) The rights of speech, press, and religion covered by the 
First Amenbent;8 

( 3 )  The Fourth Amendment rights to be free from unreasonable 
searches and seizures and to have excluded from criminal 
trials any evidence seized illegally :9 

(4) The right guaranteed by the Fifth Amendment to be free of 
compelled self-incrimination ;lo 

(5) The Sixth Amendment rights to ,counsel,11 to trial by 
jury,12 to a speedy13 and public1+ trial, to confrontation 
of opposing witnesses,lS and to compulsory process for 
obtaining witnesses ; I 6  

(6) The Eighth Amendment guarantee against cruel and unusual 
punishment . I 7  

Because of this nationalization of individual rights, and the establishment 

of a federal "floor" below which the states could not go, the state Bill of Rights 

lost its place as the primary source of protection against state action.18 In 

recent years, as the U . S .  Supreme Court has become less solicitous of 

individual rights, state courts, including the Hawaii Supreme Court, have 

begun to revitalize the guarantees of fundamental rights as expressed in s ta te  

constitutions. Twice the Hawaii Supreme Court has accorded a greater measure 

of protection to criminal defendants than the U . S .  Supreme Court had done in 

similar cases. l9 Since the Hawaii decisions rested on "independent" or 

"adequate" state constitutional grounds, the U . S . Supreme Court was precluded 

from review." Therefore, the Hawaii Bill of Rights has resumed a measure of 

importance, not only in cases where it provides greater relief or greater protec- 

tion, but also in eases where the U .  S .  Supreme Court has deliberately left  

certain areas without precise definition, or where the guarantee is not expressly 

provided for in the federal Bill of Rights. 21 



B I L L  O F  R I G H T S  IN T H E  C O N S T I T U T I O N S  

The Derivation of the Hawaii Bill of Rights from the 
Federal Bill of Rights 

Aside from the process of "selective incorporation", the federal Bill of 

Rights has always had special significance for Hawaii. While Hawaii was still a 

territory, the federal Bill of Rights was applicable to it "as elsewhere in the 

United States" by virtue of section 5 of the Organic When the Hawaii 

Constitution was formulated in 1950, as part of the effort to achieve statehood. 23 

many provisions of the federal Bill of Rights were taken over verbatim or with 

little change. It was the intent of the delegates that Hawaii would have the 

benefit of federal court decisions interpreting these provisions. 24 



Chapter 2 
BASIC PRINCIPLES: POPULAR SOVEREIGNTY, 

INDIVIDUAL EQUALITY, AND SUPREMACY OF THE CIVIL POWER 

it is standard practice to include in a state constitution provisions which 

reflect the democratic nature of government: popular sovereignty the equality 

of man, and the subordination of the military to the civil power. Although these  

provisions are  vague, open-ended, and rarely the basis for a judicial decision, 1 

they may be defended as a necessary statement of goals and aspirations. 

Popular Sovereignty 

Article I ,  section 1, of the Hawaii Constitution provides that :  

A l l  po l i t i ca l  power of t h i s  State  i s  inherent in  the people; and 
the responsibil i ty for the exercise thereof res ts  w i t h  the people. 
A l l  government i s  founded on th i s  authority.  

Every state constitution, with the exception of Eew York, declares in the 

Preamble o r  the Bill of Rights that  the people grant  and control the exercise of 

political power; many constitutions mention in addition the right of the people to 

a l ter ,  reform, o r  abolish the form of government.2 This principle, like the 

notion of inherent r ights in sections 2 and 20, reflects the natural l a w  

philosophy which heavily influenced the framers of the U .  S .  Constitution. A s  

delegate Kellerman remarked a t  the 1950 Constitutional Convention: 
3 

... [Rousseau's] philosophy was based upon the premise tha t  men lived 
free  and individually in  a t o t a l l y  unorganized society . . .  [Government 
was created] by the voluntary consent of a detached? unorganized 
group of individual human beings; each having his  complete freedom 
and independence; each agreeing w i t h  each other t o  renounce certain 
of those complete freedoms and independence for  the benefit o f  
obtaining the protection and security of others i n  a group. 

The concept of natural r ights which preceded the formation of government 

also finds expression in section 20 (which is  derived from the Ninth Amendment 

to the U .  S .  Constitution): 



B A S I C  P R I N C I P L E S  

. . .The enumeration of r i g h t s  and p r i v i l e g e s  shall not be coas t rued  to 
impair or deny others retained by the people. 

Those rights which are enumerated are not fundamental because they have been 

written do%-n; they are mentioned because they are fundamental. Furthermore, 

they are "but a nucleus or core of a much wider region of private rights, 

which, though not reduced to black and white, are as fully entitled to the 
a 

protection of government as if defined in the minutest detail". - 

Individual Equality 

Article I ,  section 2,  carries forward from section 1 the concept that the 

formation of government did not entail a complete loss of individual 

independence or the opportunity for self-amelioration. At the same time it 

emphasized that an individual's exercise of rights should not cause prejudice to 

those of others, and that the individual has a positive responsibility to preserve 
5 both the individual's rights and the rights of others. Where section 2 speaks 

of equality, it appears that the 1950 Constitutional Convention understood it to 

mean primarily, if not exclusively, political (as opposed to social or economic) 

equality : 6 

All persons are free by nature and are equal in their inherent 
and inalienable rights. Among these rights are the enjoyment of 
life, liberty and the pursuit of happiness, and the acquiring and 
possessing of property. These rights cannot endure unless the people 
recognize their corresponding obligations and responsibilities. 

In practice, protection of individual equality by the Hawaii Supreme Court 

has usually been undertaken pursuant to the Equal Protection Clauses of the 

Hawaii and V . S .  Constitutions. Protection of life, liberty, and property has 

been implemented under the Due Process and Just Compensation Clauses of the 

Hawaii and U . S . Constitutions. 7 

Section 6 is yet another provision which overlaps with the due process 

guarantee of section 4:  



B I L L  O F  R I G H T S  

No cltlzen s h a l l  he disfranihised, o r  drprlved of any o f  the 
rlghts or p r i v i l e g e s  secured t o  other crtlzens, unless  by the l aw  of 
the land. 

I t  was the understanding of the 1950 Constitutional Convention that *law of the 

land" meant the same as "due process of law".8 The only salient differences 

between the 2 provisions is that section 6 gives special emphasis to voting 

rights and more narrowly applies to "citizens", rather than "persons". 

That the state is to act on the behalf of all, and not for the sake of a 

hereditary elite, is the purpose of section 19: 

The power o f  the State t o  act i n  t h e  general welfare shall never be 
impaired by the making of any irrevocable grant of special privileges 
or immunities. 

This section was not intended to prevent the grant of revocable privileges or 

immunities such as tax exemptions. 9 

Supremacy of the Civil Power 

Several provisions in the Hawaii Constitution, and corresponding sections 

of the U , S , Constitution, are directed towards the subordination of the military 

to the civilian power.10 In addition to the general statement of policy in Article 

I ,  section 14, the supremacy of the civilian power is reinforced by section 13. 

which permits only the legislature to suspend the writ of habeas corpus,'' a n d  

then only under the most extreme circumstances; section 13 corresponds to 

Article I ,  section 9, of the U .  S .  Constitution. Section 16 prohibits t h e  

peacetime quartering of soldiers in civilian homes without the consent of t h e  

owner or occupant, or quartering in wartime except as provided by t h e  

legislature; this section corresponds to the Third Amendment of the Y.S. 

Constitution. Section 15 guarantees the existence of a state militia and the r ight  

of individuals to keep and bear arms as members of the militia: it corresponds to 

the Second Amendment of the U .  S.  Constitution. Article I V ,  section 5 ,  makes 

the governor the commander-in-chief of the armed forces of the state, and is 

based on Article I1 ? section 2 ,  of the U . S . Constitution. 



The subordination of the military bas been at issue h cases where 

civilians have been tried and punished by military tribunals. The general rule 

is that a military tribunal would not be empowered to act so long as the tour-ts 
are open and functioning. 12 

Of ali the provisions concerning the civilian power, perhaps the most 

controversial is the one which deals with right to bear arms, The Second 

Amendment and comparable sections of state constitutions, such as section 15 of 

the Hawaii Constitution. are frequently pointed to as sources of an individual, 

personal right to own and use firearms, without interference by federal or state 

legislation. However, the history of the Second Amendment indicates that its 

purpose was to restrict the power of the federal government and its standing 

army. and to prevent the disarmament of state militias. Therefore, the right to 

keep and bear arms is one enjoyed coileetively by members of a state militia as 

such. 13 

Although the Second Amendment has notbeen "incorporated" into the due 

process clause of the Fourteenth Amendment and is not binding on the states, 

the fact that the Hawaii provision is a word-for-word adaptation makes the 

history and judicial interpretation of the Second Amendment highly relevant. 14 

The U .  S .  Supreme Court interpretation of the Second Amendment is scanty and 

ambiguous, but tends to support the collectivist view. 15 

At the 1950 Constitutional Convention, it was the understanding of the 

delegates that section 15 would not prevent the legislature from imposing 

reasonable restrictions on the right to keep and bear arms (including absolute 

prohibitions on certain types of lethal weapons).16 On the other hand, the 

delegates appear to have viewed the right to bear arms as encompassing more 

than service in the militia, and extending to recreation and self-defense.'' The 

1968 Constitutional Convention, to clear up any confusion left by its 

predecessor, stressed that section 15 referred only to the collective right to 

bear arms as a member of the state militia, but did not amend section 15. 18 



Chapter 3 
FIRST AMENDMENT FREEDOMS 

The First Amendment freedoms refer to those of religion, speech, press ,  

assembly, and petition found in the First Amendment of the United States 

Constitution. They have been adopted verbatim by Article I ,  section 3 ,  of the 

Hawaii Constitution. which reads as follows : 

No l a w  shall  be enacted respecting an establishment of religion 
or prohibiting the free exercise thereof, or abridging the freedom of  
speech or of the press, or the right of the people peaceably t o  
assemble and t o  petition the government for a redress of grievances. 

United States Supreme Court decisions interpreting the First Amendment a r e ,  

therefore, important to Hawaii for 2 reasons: the Hawaii Constitution has 

borrowed the wording of the U.S. Constitution; and, the First Amendment 

guarantees are binding on all the states through the Fourteenth Amendment, 1 

establishing a constitutional minimum below which the states cannot fall. Only 

as the state constitution requires a more rigid separation of church and s ta te ,  

permits greater freedom in the exercise of religion, or offers greater protection 

for  freedom of expression does it acquire independent force. 

The basic thrust of the First Amendment--particularly as regards freedom 

of speech, press, assembly, and petition--is to facilitate the free exchange and  

circulation of ideas, particularly, but not exclusively, political ideas. Such a 

system of open communication fulfills a number of sociaIly useful purposes.2 I t  

is vital to the process of discovering truth,  since the "ultimate good desired is 

better reached by free trade in  idea^".^ I t  is necessary to the democratic 

political process: since government derives its legitimacy from the consent of 

the governed, the citizenry must be fully informed and able to communicate 

their wishes to the government. Because change can come through discussion 

and consensus, instead of violence, a system of free expression prevents 

society from developing a dangerous rigidity. Also. a system of  free expression 



F I R S T  AMENDMENT FREEDOMS 

aliaws for personal self-fulfillment by allo~vmg indlviduais to freely "develop 

their faculties" 4 

It is worthwhile to note that the First Amendment only assumed its 

present significance within the last half century or so. Issues of individual 

liberty and the relationship of citizen to government became pressing, and were 
5 presented to the Supreme Court for resolution. The Court has had to strike a 

balance between the free dissemination and acquisition of ideas, and other 

competing interests such as public safety, social cohesion, and the individual's 

right to be left alone. At the same time. the Court's task of defining the terms 

of the First Amendment has been complicated by social and technological change. 

With the shift from theistic beliefs to those which emphasize human experience, 

it is no longer so easy to define what "religion" is and what "religious beliefs" 

merit the protection of the First Amendment. Innovations in the mass media 

such as television have similarly altered our conceptions of "speech" and 

"press". Despite social and technological change, however, the Court has been 

able to address a wide spectrum of issues through the original language of the 

First Amendment. 

PART 11. FREEDOM OF RELIGION 

Separation of Church and State 

Article I ,  section 3 ,  of the Hawaii Constitution provides in part that " [n]o 

law shall be enacted respecting an establishment of religion or prohibiting the 

free exercise thereof, . . . ': Following U . S . Supreme Court interpretations of 

identical language in the U .  S .  Constitution, this phrase is intended to effect a 
complete separation of church and state, to make sure that the power and 

prestige of the government would not be used to encourage acceptance of any 

creed or religious practice. 6 

The principal controversy surrounding this so-called Establishment Clause 

is what constitutes government aid to religion. Where government support was 

ideological and consisted of an official school prayer, the Supreme Court found 



an impermissible violation of the  Establishment Clause. even though the prayer 

was nondenominational and pupils who wished to remaln silent or  be excused 

from the room could do Where the aid consists of material or financial 

support, the Supreme Court has not formulated any rationale which would lead 

to clearly predictable results. In its most recent interpretations af the 

Establishment Clause, the Court has relied on a 3-part test .  To pass 

constitutional muster, a statute authorizing aid to parochial schools must have a 

secular legislative purpose, such as protecting the health of schooi children or 

providing a fertile educational environment. Secondly, the statute must have a 

principal or - primary - effect that neither advances nor inhibits religion. Secular, 

nonideological forms of aid such as diagnostic health services are therefore 

permissible. Lastly, the statute must not foster -- excessive government 

entanglement with religion. Funding of field trips is an impermissible form of -. 

aid, because the state would have to continually supervise teachers to ensure 

that they remained religiously neutral for the duration of the trip. 8 

The Hawaii Constitution creates an even more rigid separation between 

church and state than does the U . S . Constitution. This is due to the inclusion 

of the following 2 provisions : 

No tax shall be levied or appropriation o f  public money or 
property made, nor shall the public credit be used, directly or 
indirectly, except for a public purpose. No grant shall be made i n  
v i o l a t i o n  of Section 3 of Article 1 o f  this Constitution. (Art. V I ,  
sec. 2 )  

. . .  nor shall public funds be appropriated for the support or benefit 
of any sectarian o r  private educational institution. (Art. I X ,  see. 
1) 

The Hawaii Supreme Court in Spears V. -- Honda relied on Article I X ,  

section 1, in deciding that bus transportation subsidies to private and sectarian 

schooi students were unconstitutional. It pointed out that such subsidies did 

"support or benefit" nonpublic schools by inducing attendance at those schools 

and promoted the interests of the private or religious institutions which 

controlled them. 9 
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Further discussion of government aid to private and sectarian schools may 

be found in Hawaii Constitutional Convention Studies 1978? Article - IX: 

Education. 

Free Exercise of Religion 

Article I ,  section 3 ,  further provides that no law shall prohibit the "free 

exercise" of religion, that i s ,  compel individuals to believe and act in a manner 

contrary to their individual conscience. The United States Supreme Court has 

associated the free exercise of religion with a general freedom from ideological 

conformity. 10 

If there is any fixed star in our constitutional constellation, 
it is that no official, high or petty, can prescribe what shall be 
orthodox in politics, nationalism, religion, or other matters of 
opinion or force citizens to confess by work or act their faith 
therein. 

Religion encompasses those creeds based on a belief in a Supreme Being 

as well as those which deny the existence of a Supreme ~ e i n g . '  Cases 

involving conscientious objectors have been cited for the proposition that the 

free exercise clause protects ethical beliefs which do not have any reference to 

the supernatural. 12 

While it appears well-settled that religious belief is accorded absolute 

protection against government action, religious conduct is not treated with the 

same deference. The U . S . Supreme Court has, for example, upheld the convic- 

tion of a Mormon guilty of bigamy on the grounds that government was "free to 

reach actions which were in violation of social duties or subversive of good 

order1'. 13 



PART 111. SPEECH, PRESS, ASSEMBLY, AND PETITION 

Introduction 

Despite the absolute language of the First Amendment {"Congress shall 

make no law.. . ' I )  and of Article I .  section 3,  of the Hawaii Constitution ("no law 

shall be enacted.. ."I, it has generally been recognized that government may 

reasonably regulate the -- content of expression as well as the -- conduct or mode of 

expression (i. e .  , its time, place, and manner). With respect to the content of 

expression, the United States Supreme Court has excluded from the protection 

of the First Amendment: obscenity, defamation, fraudulent assertions, 

solicitation of crime, subversive advocacy, and "fighting words" which provoke 

the person addressed to acts of violence. 14 

In the case of political speech the content of which enjoys clear 

constitutional protection, the government may nonetheless reasonably regulate 

its conduct. The rights of free speech and assembly do not permit a s treet  

meeting at rush hour in the middle of Ti ies  square.'' In this situation, the 

importance of public order outweighs the interest of the speaker or  the audience 

in free expression. 

The discussion in this part will be concerned both with issues of content 

and conduct, and will focus on the following questions: 16 

(1) What kind of balance should be struck between freedom of the 
press and the individual's interest in protecting reputation? 

(2) How should the conflict between freedom of the press and the 
individual's right of privacy be resolved? 

( 3 )  What sort of accommodation should be reached between the 
public's "right to known--public access to government 
recordsn--and the individual's right of privacy? 

(4) How may the competing interests of freedom of the press and 
the fair administration of criminal justice be accommodated? 

(5) Is free expression primarily a means of opening the political 
process to robust debate? If so, should there be a 
quaranteed right of access to the media for the purpose of 
increasing political dialogue? 
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( 6 )  To what extent does the Frrst Anenben t  protect nonpolltlcal 
forms of expression? 

(7)  To what extent does the First Amendment protect nonverbal 
forms of communication? 

(8) To what extent is freedom of expression valued per - se as an 
incident of individual autonomy and self-fuE&ent? 

Freedom of the Press and Individual Reputation 

The conflict between the First Amendment and the law of defamation has 

been the subject of numerous U .  S.  Supreme Court decisions in the last decade 

or so. Defamation has been defined as an injury to an individual's reputation 

and good name. A defamatory statement is therefore one which is communicated 

to a third party and holds the subject up to "hatred, ridicule, or contempt". 17 

Beginning with New York Times v .  Sullivan, the U . S .  Supreme Court has 

attempted to strike a balance between the need for the media to keep the public 

informed and the need to protect individuals from defamatory falsehood. If 

:'debate on public issues should be uninhibited, robust, and wide-open" ,18 the 

media should not labor under a burden of continual self-censorship, unable, for 

fear of suit, to publish unless they could guarantee the truth of their 

statements. 

In extending constitutional protection to the media, the Supreme Court 

has added to certain existing exceptions to the law of defamation. Where free 

and open communication is given paramount importance, the plaintiff is barred 

from recovery regardless of the speaker's motives or knowledge of the falsity of 

the statement.19 For example, legislators and witnesses are immune from suit 

for defamatory statements made in the course of legislative proceedings. 20 

Despite the contribution of the media to public debate, the Supreme Court 

has not left the individual defenseless against defamatory falsehood. The Court 

has been especially concerned about the individual %\-hen the following factors 

were present: whether the person qualifies as a "private figure" who does not 

enjoy pervasive notoriety or who has not actively sought the limelight in a 

particular controversy; and whether the matter in question is of interest to the 
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public for entertainment value u r  is not a matter of legitimate public concern, 

such as an election. 

A t  present the U .  S .  Supreme Court and the Hawaii Supreme Court rely 

upon 2 standards in defamation cases, one of which is protective of the p ress ,  

the other of which is protective of the individual. The first is the so-called 

New - -- York - Times rule: where the plaintiff is a "public official" or "public 

figure" the plaintiff is required to prove that the defendant published the 

defamatory material with knowledge of its falsity or  reckless disregard for- the 

truth.'l Practically speaking, this means the defendant has to be guilty of a 

gross failure to act (where the defendant had a duty to corroborate or verify, 

and such verification was not precluded by time constraints or otherwise was 

inordinately difficult), or the defendant is guilty of deliberate wrongdoing 

(where the facts discovered should have put the defendant on guard, but. yet 

the defendant took affirmative action to conceal facts or distort their 

meaning). 22 

It should be noted that even the New York Times rule is not intended to .- - - 
shield the press when the defamatory statement is made about the private life of 

a public official or public figure. However, it is quite difficult to isolate 

aspects of a public official's private life wrhich do not have public relevance, 

such as fitness for office. 23 Where such relevance exists, the media is 

protected by the - New York -- Times rule. 

The other standard upon which the courts rely is the so-called G s t z  

rule.%' Where the plaintiff is a "private figure", the standard of proof does not 

have to be so exacting as knowledge-or-reckless-disregard. Negligence, or 

failure to act like a reasonable person under the circumstances, would be 

enough to permit the plaintiff to recover. However, if the publication was 

merely negligent, the plaintiff still has to prove damage--"impairment of 

reputation and standing in the community, personal humiliation, and mental 

anguish and suffering!'. 25 

The difficulty of predicting which standard applies may be illustrated by 

Time, Inc. v .  Firestone. 26 Time -- magazine erroneously reported that M r s .  
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Firestone had been divorced on grounds of adultery and extreme cruelty. where 

only the latter was t rue .  The U .  S .  Supreme Court concluded that despite her  

social prominence, the intense public interest in the divorce proceedings, and 

her frequent press  conferences during the trial, she was not a public figure. 

Hence, the Gertz rule applied. The Court rejected the notion that all con- 

troversies o f  interest to the public are  public controversies, i -plying that the 

First Amendment protects the media only in cases of iegit.imate public interest .  27 

Freedom of the Press and Individual Privacy 

The First Amendment privilege of the press to report on matters of 

legitimate public interest has also been at  issue in cases involving invasion of 

privacy. Invasion of privacy under tort  law has much in common with the right 

of privacy under constitutional law, especially as regards the right to be free  

from intrusion and the right to avoid disclosure of personal matters (see chapter 

8 ) .  

I,ikc defamation, invasion of privacy is an offense to "the reasonable 

sense of personal dignity", but it differs from defamation in important ways. A 

statement which is an invasion of privacy need not be false, and even if  it is ,  

the plaintiff need not demonstrate the public disgrace o r  ridicule which is the 

basis of defamation. I t  is  usually sufficient to show that some matter has been 

made public or a right to solitude invaded in an unreasonable o r  unjustified 

manner. 28 

Invasion of privacy has been subdivided into 3 types: 29 

( I )  Intentional and unreasonable intrusion upon another's 
solitude o r  sec!usion. 

(2) Publication of a matter which unreasonably places someone in 
a false, though not necessarily defamatory, light ("false-light 
invasion of privacy"). 30 

( 3 )  Unreasonable publication of a matter concerning another's 
private life ("public disclosure of private facts") 



(4) Commercial appropriation of a name or 

In cases involving false-light invasion of privacy and public disclosure of 

private facts, the C. S ,  Supreme Court has upheld the First Amendment 

privilege of the press.  33 With respect to commercial appropriation, the U . S , 

Supreme Court, and the Hawaii Suprene Court as well, hare  upheld the 

property interest of the individual in the value of the individual's name, 

likeness, or endeavors and in the benefit of publicity. 34 

It has been argued that the distinction between defamation and invasion of 

privacy is breaking down, that one's interest in privacy is as important as one's 

interest in reputation, and that the Supreme Court should use the same 

standards in both kinds of cases.35 Some considerations which might apply with 

equal validity to defamation and invasion of privacy are: the social value of the 

facts published, the depth of the media's intrusion into ostensibly private 

affairs, and the extent to which the subject voluntarily acceded to a position of 

public notoriety. 36 

The Public "Right to Know" and Individual Privacy 

The "right to know" is derived from that aspect of the First Amendment 

which seeks to encourage the informed participation of citizens in the process of 

government, ensure government accountability, and generally increase public 
3; . confidence in the political system. I'his right has assumed greater importance 

as government operations: particularly those of the executive branch and 

administrative agencies, have become more comprehensive, complex, and  

secretive. 

Significant progress in opening up government processes to scrutiny and  

participation has been made on both the federal and state levels. The federal 

Freedom of Information ~ c t ~ ~  and state open-records laws have established 

regular channels for public access to information held by administrative 

agencies. Open-meeting , or sunshine Laws, provide for a right to attend t h e  

meetings of government agencies .39 The Xontana Constitution even provides 
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for a "right of participation" in the decision-making of state and local 

agencies. 40 

A necessary complement of the public right to know is the individual right 

to control the flow of information concerning physical characteristics, beliefs, 

and opinions. This point is also touched upon in chapter 8 on the independent 

right of privacy. I t  is important to note that the Freedom of Information Act 

and the vast majority of state open-records laws exempt from disclosure specific 

types of records, the disclosure of which rsould constitute an invasion of 

privacy. 41 

The Montana Constitution, in addition to a general right of privacy, 42 

further provides that a public right of access to public records is assured 

"except in cases in which the demand of individual privacy clearly exceeds the 
43 merits of public disclosure". It might be possible for the Hawaii Constitution 

to reinforce the importance of disclosural privacy with a specific provision such 

as Montana's, or to subsume disclosural privacy under the general privacy 

provision. 

Freedom of the Press and the Administration of Criminal lustice 

Silence Order. - The so-called free press-fair trial conflict concerns the 

tensions between the First Amendment rights associated with a free press and 

the Sixth Amendment right to a fair trial by an impartial jury. On the one 

hand, the media has the right to publish, and the public has the right to 

receive, full reports of criminal proceedings. It is also believed that open 

publication guards against a miscarriage of justice by subjecting the judicial 

process to scrutiny and criticism." On the other hand, there exists the 

danger that a jury or potential jury will be improperly influenced by media 

reports. The reports may contain opinions and facts inadmissible at trial or 

which create hostility towards the defendant. 45 

The question of free presslfair trial is of particular interest in light of 

the fact that the E . S .  Supreme Court has reversed convictions because of 



presumed media influences. In - Sheppard v .  l lax we^,^' for example, massive, 

pervasive, and prejudicial publicitg was thought to have prevented a fair trial 

consistent with the Due Process Clause of the Fourteenth Amendment. 

A number of preventive or curative measures exists to deal with the 

problem of p re t r i a l  or mid-trial publicity. The choice of proper remedy lies 

within the discretion of the trial judge, whose decision will not be reversed 

absent an abuse of discretion which prejudices the a c ~ u s e d . ~ '  The discussion 

which follows addresses the 2 most extreme methods--use of the silence order  to 

control sources of publicity and sanctions against those who release or publish 

information. Less drastic measures such as a change of venue are discussed in 
chapter 6 .  

The general rule is that where there is no clear threat to the integrity of 

the trial, the court should refrain from controlling new coverage. The United 

States Supreme Court recently emphasized that: 48 

. . . p  rior restraints on speech and p u b l i c a t i o n  are the most serious 
and the least tolerable infringement on First  Amendment rights.  

To the extent that a silence order forbids the reporting of evidence presented 

at a public judicial proceeding, it is plainly uncons t i t u t i ona~ .~~  Rather than 

impose a prohibition, temporary or permanent, on the reporting of information, 

it is preferable to restrict public statements made to the press by those within 

the direct control of the court--the police, prosecutor, defense counsel, 

witnesses; this would of course also apply to the judge.50 Furthermore, 

improper influence on the jury may be curbed by strict rules governing the u s e  

of the courtroom by news reporters. 51 

Sanctions against news reporters for violating a silence order a r e  

probably only justifiable in the face of wilful and flagrant disobedience. T h e  

United States Supreme Court has long espoused the position that the contempt 
52 

power may be justifiably used only when the out-of-court speech or  publication 

constitutes a clear and present danger to the administration of justice. T h e  

danger cannot be remote or  even probable; it must be immediate. Out-of-court 
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publications expressing disrespec? f o r  the judiciary are insufficient. to constitute 

a clear and present danger. 53 

One study recommends the use of the contempt power only when: (1) the 

press wilfully publishes a statement designed to affect the outcome of the trial 

and it threatens to have that effect;54 or (2)  the press has been given access to 

trial proceedings closed to the public, and violates the conditions upon which 

access has been granted. 55 

News - W o r t e r ' s  Privilege. The First Amendment does not afford news 

reporters a privilege against appearing and testifying before state and federal 

grand juries.56 It is felt that the public interest in law enforcement and in 

assuring effective grand jury proceedings outweigh the burden on news 

gathering. 57 

State legislatures are permitted to fashion their own standards in this 

area, and half of the states have shield laws which protect news reporters from 

being required to disclose their confidential sources.58 There is no statute in 

Hawaii recognizing the communication between a news reporter and the 

reporter's source as being privileged.59 State courts are also permitted to 

construe their local constitutions to recognize a news reporter's privilege. 

either partial or absolute. but the Hawaii Supreme Court has declined to 

recognize the privilege. 60 

Free Expression and Increased Opportunities for Political Dialogue 

Because the present-day marketplace of ideas is dominated by the mass 

media, many speakers lack an effective opportunity to make their views known. 

Some have argued that, given this monopoly, there should be a compulsory 

right of access to the media, whether by constitutional interpretaticn or  

legislation. 61 

A right of access would serve a number of purposes. I t  would give a 

substantial opportunity to be heard to those with dissenting or unorthodox 



views. It ivould give those who a.re subject to media attention an opportunity to 

protect their reputations. Also, it  would maximize the amount of information 

available to the public.62 17arious forms of access are possible, ranging from a 

requirement of free time for political candidates to a requirement that  television 

stations accept paid political advertisements on the same basis a s  commcrcia! 

advertisements 63 

The primary difficulty with a right of access is that it is  a departure from 

our  traditional commitment to a free and unfettered press .  I t  would be 

inconsistent with the First Amendment to have pervasive government control of 

the media, even though for the purpose of equalizing speech opportunities. 64 

The LJ. S .  Supreme Court has handled the free presslequal access dilemma 

by permitting government regulation of the electronic media but  not of the p r in t  

media. A newspaper cannot be required to publish without cost the reply of 

any political candidate criticized in i ts  columns. 65 The broadcast media, 

however, can be compelled to allow a political canditlate time to reply. under the  

so-called "personal attack'! rule.  66 The justification of this difference in 

treatment is that since only a few interests control the broadcast media. the 

government can legitimately force them to share a scarce resource with members 

of the public. 61 

Even as regards the electronic media, however, the U . S . Supreme Cour t  

has been concerned with preserving some measure of journalistic independence. 

For example, it  has said that neither the Communications Act of 1934 nor t h e  

First Amendment requires broadcasters to accept paid editorial advertise- 

ments.6R This does not seem to foreclose the possibility that Congress might 

pass  legislation to provide this or other access. 69 

The First Amendment and Nonpolitical Foms of Expression 

Commercial speech includes both advertising that does "no more t h a n  

propose a commercial t r a n s a ~ t i o n " ~ ~  and nonadvertising such as  credit r epor t s  

and communications with i n ~ e s t o r s . ' ~  Until quite recently, commercial speech 



F I R S T  A M E N D M E N T  F R E E D O M S  

was one of the numerous exceptions to the First Amendment, i t  could be 

regulated o r  prohibited altogether when it did not contribute to the "free 

marketplace of ideas" and when it conflicted with the right of others to be left. 

alone. 72 The inferior s ta tus  of commercial speech was evident in cases such as  

Rreard v .  ~ l e x a n d r i a , ~ ~  - where the U .  S .  Supreme Court upheld an ordinance 

prohibiting door-to-door solicitation by uninvited persons selling goods o r  

services. Intrusion by religious advocates. hou;ez,7er: was protected by the 

First Amendment. 74 

The U . S .  Supreme Court has recently begun to upgrade the status of 

commercial expression. For example, the Court has held that a statute ivhich 

prohibited price advertising of prescription drugs was an infringement of free 

speech .75 Even though the advertising did "no more than propose a commercial 

transaction", it  was protected by the First Amendment. The Court frankly 

acknowledged that the consumer's interest in the free flow of economic 

information may be of greater importance than an interest in political matters, 

and that commercial advertising is essential to intelligent and informed economic 

decision-making . 
76 

Although the content of commercial expression may be protected by the 

First Amendment, the Court has not precluded regulation of i ts  conduct (time. 

place, and manner). Furthermore, prior censorship which would be 

impermissible in the case of political speech and news reporting, would be more 
-r, 

( I  allowable in the case of commercial expression. 

First Amendment Protection of Nonverbal Fonns of Communication 

The U .S .  Supreme Court has been inconsistent in its treatment of 

symbolic speech, the use of gestures or conduct designed to convey a message. 

Examples of symbolic speech ivhich the Court has had occasion to review include 

the wearing of black armbands to protest the Vietnam ~ a r "  and the burning of 

a draft card on the steps of a ~ o u r t h o u s e . ~ ~  In the first  case, the Court found 

the mode of communication to be protected by the First Amendment. In the 

second case,  however, the Court concluded that the governmental interest in 



aiiministerhg the selectii-e service system justified an "incidental limitation!' on 

freedom of speech. 

It has been observed that the Court's decision in the draft card burning 

case is part of a general trend towards restricting the "poor person's mediau-- 

meetings, marches. and demonstrations. The effect of these limitations has con- 

sequences both for freedom of speech and freedom of assembly. 80 

The First Amendment and Individual Autonomy 

There are 2 possible views of obscenity and its relation to the First  

Amendment. If free expression is primarily a means of opening the political 

process to robust debate, obscenity is properly excluded from the purview of 

the First Amendment. If freedom of expression is valued z r  .~ se as an incident 

of individual autonomy, obscenity is protected by the First Amendment, but may 

be regulated as to the time, place, and manner of presentation 81 

As noted earlier, the U.S. Supreme Court has excluded from the  

protection of the First Amendment several forms of speech. Of these, the Court 

has taken a much less tolerant stance towards obscenity than it has towards 

speech which advocates violent overthrow of the government. Where subversive 

advocacy is involved, the utterance sought to be proscribed must be 

demonstrated to have a substantially damaging effect .82 Where obscenity is 

concerned, there need be no conclusive evidence that it has a potentially 

corrupting influence on society and a close connection with crime. The s ta te  

has a right to proscribe obscenity even if these assumptions cannot be 

proved. 83 

It should be emphasized that the states are not required by the IT. S .  

Constitution to regulate and prosecute obscenity. On the other hand, nothing 

in the Constitution compels the states to drop all controls on commercialized 

obscenity. 84 What the standards set by the i J  . S. Supreme Court accomplish is 

to set a constitutionally acceptable minimum where a state decides to regulate 

this area. 



F l  R S T  A l I E N D M E N T  F R E E D O M S  

With regard to I!. S . Supreme Court decisicns , the notion that obscenity is 

not a protected form of expression apparently came from dictum in a 1942 

decision. 85 it was not until 1957 that the Supreme Court squarely held for the 

first time that obscenity was not protected by the freedoms of speech and 

press.86 The question left unresolved was how to cull obscenity from the larger 

category of sexually oriented material. 

in the years between 1957 and 1973, when Miller - i7. caiifornia8' was 

decided, a majority of Supreme Court justices were unable to agree on a 

dispositive answer. The most influential definition of obscenity before Miller 

was formulated by Justice Brennan in hlemoirs v .  Plassachusetts: 88 
-. 

(I) The dominant theme of the material taken as a whole appeals 
to the prurient interest in sex; 

( 2 )  The material is patentlv PA. offensive because i t  affronts 
contemporary community standards 89 relating to the 
description o r  representation of sexual matters; and 

( 3 )  The material is utterly without redeeming .~ social value 

This formuiation was one of the major sources for the definition of 

"pornographic" in the Hawaii Penal Code. 90 

h e  "social value!' standard placed a virtually impossible burden on the 

prosecution since it was very easy for a work to qualify as having some social 

value and therefore not be obscene. Appellate courts therefore had unlimited 

discretion in striking down obscenity convictions. 91 

In Miller -- v .  - CaLifornia, a majority of IT. S .  Supreme Court justices finally 

were able to agree on the following guidelines for the tr ier of fact ,  usually the 

jury, in determining whether a work was obscene: 
92 

(1) Whether the average person, applying contemporary 
community s tandards,  would find that the work as  a whole 
appeals to the prurient - interest;  

( 2 )  Whether the work depicts or describes in a ~ a t e n t l v  ---L offensive -- 
way sexual conduct specifically defined by applicable state 
law: 93 and 



i . '7 ' Whether the work as a rvholc lacks serious literxr~;., art ist ic,  . . . .. .... . . . .. . . ~. ~ ~ ~ . . ~ ~  ~. ~~~~~ 

tical, or  scientific value ~ 2 l i  . 

Although the Miner standard borrowed heavily from the language of Memoirs, 

there are  important differences. The Miiler ~ rule attempts to accommodate local 

variations in tolerance for obscenity, to restore to the tr ier  of fact (usually the 

juryj  the primary role iD. ascertaining obscenity, and to curb appellate review of 
34 ? obscenity convictions. The traditional signs of obscenity--prurient appeal 

and patent offensiveness--may be identified according to local community 
35 standards,  not necessarily according to a uniform national s tandard.  Also, it  

is  presumably more difficult for material to quamy as having "serious value" 

than a modicum of "social value". 96 

To prevent a chilling effect upon conduct not intended to be proscribed 

and to provide useful standards for law enforcement, Miller requires state law to 

specify what conduct is obscene. When individuals are on notice as to w h a t  is 

obscene, they need not engage in excessive self-censorship, suppr-essing 

material which would be protected by the First Amendment. 97 

The Miller standard has been criticized as offensive to the Constitution in 

2 respects. Discretionary, case-by-case decision-making, permitted under  the 

"community standards" rule, creates uncertainty and will have a chilling effect  

upon speech protected by the First  Amendment." In addition, "community 

standards" would seem to violate the commerce clause by compelling, e .  g . ,  

national distributors of films, to adjust to pluralistic standards9' due to 

different standards in each s ta te .  

Application of the Miller rule in subsequent I: . S .  Supreme Court decisions 

has  resulted in the following refinements: 100 

(I) The state may proscribe obscenity even where offered to 
consenting adults,  because of i ts  interests in preserving the 
quality of life the moral tone of society, and public safety .I0] 

(2) While possession of obscene materials in the home is protected 
by the right of privacy,lO* a consumer who imports such 
materials for private use103 or  transports them in interstate 
commerce104 may be prosecuted. Possession of obscene 
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materials? even by adults for private use, may thereby be 
effectively p r e~~en ted  . 

( 3 )  Words alone. without pictorial representation, may be 
proscribed as obscene.105 

(4)  The jury is free to identify and apply community standards 
unrestrained by judicial and legislative definition. and 
without regard to expert testk%ony. 

( A )  Ko precise geographical community need be specified by 
which to measure community standards; the community 
could be the state, county, or  even vicinage from 
which the jurors are drawn. Indeed, state law is 
forbidden to define what "contemporary community 
standards'' are ,106 

(B) When the materials at issue are themselves placed in 
evidence, it is not necessary that the prosecution 
present ex er t  affirmative evidence as to their being 
obscene. 107 

(5) Community standards apply even in prosecutions under 
federal obscenity law .I08 

(6) Despite deference to local variation in what constitutes 
obscenity, the federal government can still regulate obscenity 
in a permissive state through its control of the mails and of 
interstate and foreign commerce.lO9 

(7) Juries do not have unbridled discretion in determining what 
is patently offensive; such determinations are subject to 
appeZlate r e ~ i e w .  Patent offensiveness only applies to hard- 
core pornography, not to materials which are merely sexually 
frank. There is also room for appeilate review of whether a 
work lacks "serious value" .l10 

(8)  Even in the case of erotic films which are of arguably artistic 
value. the state may regulate the circumstances of their 
presentation through zoning ordinances ,111 

The Hawaii obscenity statute predates the - Miller line of decisions and is 

based on a more permissive formulation of what constitutes obscenity. It was, 

however, cited with approval by the G . S .  Supreme Court as having the 

specificity required by the -- Miller standard, and is therefore not constitutionally 

offensive in that respect. Since the Miller standard establishes the outer 

perimeter of state regulation, a wide range of legislative alternatives are open in 

Hawaii, from complete de-regulation to revision of the statute to conform to the 



Miller rule. There is as yet no Hawafi court dccision construing the obscenity 

statute. U2 

PART IV. POSSIBLE APPROACHES TO 
FIRST AMENDMENT ISSUES 

Since the courts have been able to cope with a wide variety of issues 

through the original language of the First Amendment, it appears that Article I ,  

section 3 ,  of the Hawaii Constitution may be left as it stands. 

Insofar as the "right to know" is concerned. it might be desirable to 

reinforce the importance of HawaiiCs open records-open meeting statute with a 

constitutional provision mandating a right of access to public records. This 

same provision might include a complementary right of disclosural privacy, or 

disclosural privacy could be left to a general privacy provision (see chapter 8) .  

A "right of participation" such as that found in the Montana Constitution is also 

possible. 

A number of First Amendment issues, such as right of access to the 

media, obscenity, and news reporter's privilege, await resolution by the 

legislative process, whether at the state or federal level. 



Chapter 4 
DUE PROCESS, EQUAL PROTECTION, AND 

FREEDOM FROM DISCRIMINATION 

Article I .  section 4 ,  of the Hawaii Constitution provides that: 

No person s h a l l  be deprived of l i f e ,  l iberty o r  proper ty  without due  
process  of law, nor be denied the  equal p ro t ec t ion  of t h e  laws, nor 
be denied t h e  enjoyment of h i s  c i v i l  r i g h t s l  o r  be discr iminated 
a g a i n s t  i n  t h e  exe rc i se  t he r eo f  because of r ace ,  r e l i g i o n ,  sex o r  
ances t ry .  

Since the Fourteenth Amendment of the U . S .  Constitution imposes the 

guarantees of due process and equal protection upon the slates, the Hawaii 

provision acts merely as a "reaffirmation" of those guarantees. However, it 

has added freedom from discrimination on the basis of 4 identifying 

characteristics, or so-called "suspect classifications" : race, religion, sex, and 

ancestry. 3 

Due Process 

Due process is understood in 2 senses: procedural and substantive. 

Procedural due process requires that before the government takes action which 

will affect a person's "life" , "Liberty", or "property!' interest, the person is 

entitled to prior notice and an opportunity to be heard before an impartial 

t r i b ~ n a l . ~  Procedural due process has assumed particular importance in recent 

years in the areas of administrative law,5 criminal law,6 and creditor's 

re me die^.^ The kind of procedures and type of hearing required vary from one 

situation to another and depend both on the nature of the government function 

involved and the private interest affected. 8 

Substantive due process refers to those constitutional rights which are 

either explicitly mentioned in the text of the constitution. e . g . ,  freedom of 

speech, or are implied by the constitution as a whole, e . g .  , the right to 

interstate mobility (or right to travel) discussed in chapter 9 ,  or may be 
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derived from traditional and contemporary values, e , g . .  the right of privacy 

discussed in chapter 8 .  'These rights are  not absolute and may be 

circumscribed when there is  an overriding government. interest such as national 

security. Certain government interference. however, is impermissible 

regardless of how procedurally fair it may be 9 

The F i r s t  Amendment p r o h i b i t s  t h e  government from c e n s o r i n g  a 
newspaper f o r  p o l i t i c a l  c o n t e n t  even if it c e n s o r s  a l l  newspapers 
e q u a l l y  atid even i f  it a f f o r d s  a  f u l l  h e a r i n g  t o  an e d i t o r  who 
complains t h a t  t h e  censor  has e r r e d .  

With respect to both procedural and substantive due process, the ti. S . 

Supreme Court has utilized the Due Process Clause of the Fourteenth 

Amendment to impose the standards of the federal Bill of Rights on the stat.es. 10 

The only provisions of the first  8 amendments to the C I .  S .  Constitution 

which have not been made applicable to the states are the Second and Thi rd  

Amendments, the Fifth Amendment requirement of a grand jury indictment, a n d  

the Seventh Amendment. I1 

Equal Protection and Freedom from Discrimination 

The thrust  of the Equal Protection Clause of the Fourteenth amendment. is 

to prevent the states from treating people in an arbitrarilv different manner 

under their laws.'' The Equal Protection Clause does not require that everyone 

be  treated in an equal manner, since all laws involve some degree of differential 

treatment ( e .  g . , the requirement that  one be a certain age before qualifying f o r  

a driver's license). The Equal Protection Clause does require,  however.. t h a t  

classificatiocs in a statute have a reasonable basis (e .  g .  , persons unde r  a 

certain age are presumed to have neither the physical coordination nor t h e  

psychological maturity to drive safely). 

The threshhold test  of reasonableness under the Equal Protection Clause 

is as  follows: 13 
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(1) Did i.he iegisiature have a constitution all:^ permissible purpose 
in view when it passed the law in question? 

(2) Is the classification used reasonably related to the purpose of 
the law? 

This is the test applied to most economic and social regulation, and the U. S .  

Supreme Court almost invariably finds the requisite reasonableness. 14 

But where the legislation distinguishes on the basis of a "suspect 

classification",l5 such as race o r  alienagc, o r  impinges on a "fundamental 

right" ,16 such as the right to vote, the court relies on the "strict scrutiny" test  

(and nearly always invalidates the law): 1s 

(1) Did the legislature have a purpose of overriding importance 
o r  "compelling interest" in passing the law? 

(2) Were the means chosen necessary to accomplish that purpose 
o r  was there a less drastic alternative? 

Where the Equal Protection Clause of the U. S .  Constitution has been judicially 

interpreted to apply to certain "suspect classifications", the Hawaii Constitution 

makes explicit which criteria are  "suspect"--race, religion, sex ,  ancestry.  

The discussion which fol?ov;s v;&i address 2 classifications, neither of 

which are  yet considered suspect under the U. S .  Constitition: sex and age. 

The former of course has already been denominated suspect under the Hawaii 

Constitution. 

Sex as a Quasi-Suspect Classification 

Although the U . S . Supreme Court has found unconstitutional certain laws 

which discriminate against women, sex is not quite a suspect classification under 

the Fourteenth Amendment and hence the exacting "strict scrutiny" test does 

not always apply .18 The reluctance of the U .S .  Supreme Court to treat it  as  

suspect and to invalidate most sex-based legislation may be traced to:  



(1) The historical purpose of the Fourteenth Amendment to act as 
a shield against racial discrimination ; 1 9  

(2 )  A desire not to pre-empt the state legislatures in their 
decision whether or not to ratify the Equal Rights Amendment 
(ERA; discussed below). 20 

The Court has also distinguished laws which discriminate on the basis of 

sex from laws which impact on one sex; the latter need only pass muster under 

the reasonableness standard." Furthemore, the Court has been inconsistent 

in its treatment of laws which discriminate "in favor of" women.22 These laws 

are felt by some observers to be invidiously discriminatory because a stigma of 

inferiority attaches to protective legislation. 23 

Due to the reluctance of tne U .S. Supreme Court to declare sex a suspect 

classification under the Fourteenth Amendment, it is thought that the elimination 

of sex as a permissible factor in determining the legal rights of men and women 

depends on the ratification of the national Equal Rights Amendment (ERA) and  

the addition of an ERA to state constitutions. 24 

The national ERA, proposed as the Twenty-Seventh Amendment to t h e  

Constitution. reads as follows: 

S e c t i o n  I. E q u a l i t y  of r i g h t s  under  t h e  law s h a l l  n o t  be  denied 
o r  abr idged  by t h e  Uni ted  S t a t e s  o r  by any S t a t e  on account  of sex.  

S e c t i o n  2 .  The Congress s h a l l  have t h e  power t o  e n f o r c e ,  by 
a p p r o p r i a t e  l e g i s l a t i o n ,  t h e  p r o v i s i o n s  of t h i s  a r t i c l e .  

S e c t i o n  3 .  T h i s  amendment s h a l l  t a k e  e f f e c t  two y e a r s  a f t e r  t h e  
d a t e  o f  r a t i f i c a t i o n .  

A s  of this writing, 35 states have ratified the national  ERA;^^ 16 staces 

including Hawaii have an ERA provision in their constitutions. 26 
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Arguments For and Against ERA 

Arguments advanced in support of the national E R A : L '  

(1.1 There is the need for a single coherent theory of sexual 
equality and consistent nationwide application; 

(2 )  Passage and ratification of ERA can be accomplished by a 
campaign of limited duration, 2g and political energy need not 
be dissipated in piecemeal reforms of existing laws; 

( 3 )  ERA will give a political and psychological boost to legislative 
reform ; 

(4) There is need for a concerted attack on sex discrimination, 
the effect of which will be felt in all areas of the law. 
Through ERA women will achieve gains in the areas of 
property rights, marriage, and divorce, the right to engage 
in an occupation, and freedom from discrimination in 
employment and education; 

(5) The advantages of protective legislation can be extended to 
men. For example, with respect to child support and 
interspousal support in case of separation and divorce, both 
spouses can be made equally liable on the ability-to-pay 
principle. 29 

It should he emphasized that although the view underlying ERA is that 

women should be judged as individuals in terns of their own capacities and 

experience, ERA would not proscribe laws which dealt with physical 

characteristics unique to one sex or the other. "So long as the law deals only 

with a characteristic found in all (or some) women but no men, or in all (or 

some) men but no - women, it does not ignore individual characteristics found in 

both sexes in favor of an average based on one sex. "30 Where no unique 

characteristic obtains. however, laws would be written in terms of "functional" 

classifications. based on the measurable traits and abilities of people as 

individuals. 31 

On the other hand, in situations which involved disrobing, sleeping, or 

performing bodily functions before members of the opposite sex, ERA would be 

counterbalanced by the right of privacy discussed in chapter 8.  Thus, despite 

ERA, there would continue to be separation of the sexes in public restrooms, 



segregation by sex in sleeping quar ters  of prisons o r  similar public instituticns, 

and segregation of living quar ters  in the military. 32 

Arguments raised in opposition to E R A :  

(1) Existing laws are  adequate to the task of eminat in .  sex 
discrimiaation , and only need to be properly enforced : 3 7 

(2) Rather than add a vague provision to the Constitution, it  
would be bet ter  to amend existing !aiss ("specific pills for 
specific il!sn) ; 34 

( 3 )  ERA is merely a symbol of equality and one of uncertain 
effeci;35 

(4) ERA will ha re  a destructive effect on protective leglslation. 
especially in the areas of labor and family law:36 

(5)  ERA will have a negative effect on the image of American 
motherhood. 37 

The Impact of the State ERA on Hawaii Law 

Although as yet there have been no appellate decisions under  the Hawaii 
39  ERA,^^ the provision has had a definite impact upon legislative revision. For  

example, in 1973 the legislature eliminated the requirement that unemployment 

compensation claimants who left work because of homemaking obligations supply 

more evidence of availability for work than other claimants .40 The !egislat.ure 

also deleted the pregnancy disqualification from the unemployment compensation 

statute,41 and amended the exclusion of pregnancy from temporary disability 

insurance. 42 In 1974, the legislature amended the public employee health 

benefit provisions to extend such benefirs to spouses ra ther  than only to 

widows.43 The public employment retirement system provisions were amended 

so that widows and widowers would be treated alike.44 In 1975, the legislature 

enacted a Fair Credit Extension Act prohibiting discrimination in credi t  
4' 
J transactions on the basis of marital s ta tus;  and discrimination on the basis of 

marital status was prohibited in addition by amendments to the Fair Employment 

Practices ~ a w ~ ~  and to the law governing discrimination in real proper ty  

transactions. 31 
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Further opportunities to conform statutory i a ~ -  m ERA remain, in the 

areas of family la%%-, probate,  and criminal law, among others 48 

Age as a Suspect Classification? 

Jus t  as efforts to ellmhate racial discrimination provided a useful analogy 

for the movement against sexual discrimination, sexual equality is supplying an 

analogy for the elimination of age-based discrimhation, particularly as regards  

mandatory retirement. When the 17.5. Supreme Court invalidated mandatory 

maternity leave and return-to-work rules ,  on the grounds that  individualized 

determinations were nt?cessary, it  also ihl-ew into doubt mandatory retirement 

pro.c7isions. l9 'I'he I:. S . Supreme Court. however, has declined to view age a s  a 

suspect classification or  the right to public employment as fundamental, and has  

upheld compulsory retirement as meeting the reasonableness t e s t .  50 

The Eiaivaii Supreme Court has found a violation of equal protection where 

there was a provision permitting the continued employment of a post-65 

university faculty member, and the faculty member demonstrated superior 
51 competence only to be  terminated anyway. The Court nonetheless allowed that 

"the use of a certain age as  cut-off point in employment may be justified when 

uniformly applied and ii7hen used without provision for individual evaluation". 52 

Numerous arguments have been advanced in favor of mandatory 

retirement, keluding the comparative inefficiency of older workers, the greater  

tendency of older workers towards illness and absenteeism, the need to keep the  

lines of promotion open, and the administrative costs of individualized 

determinations 53 It is also maintained that many workers look forivard to 

retirement a t  65 or  even earlier. 54 

Against compulsory retirement are considerations of individual competence 

and ability to continue work, financial need. and the loss of self-esteem after 
55 

forced separation from the work force.  



The Hawaii legislature, in the context of employment, has already 

included age among those classifications considered inherently suspect.  I t  is 

the stated policy of the legislature in establishing programs on aging to secure  

equal opportunity in employment for older persons.56 tllso, employers may not 

refuse to hire,  pay discriminatory wages to ,  or  discharge an lhdividual on the 

basis of age 57 However, to prohibit manda?or:y retirement it ivould appear  

necessary to add age to those suspect classifications i? Article 1, section or  

to ba.n forced retirement by s ta tute .  
59 

Possible Approaches to Equal Protection Issues 

The general anti-discriminatory provisions of Article 1 .  section 3 .  could 

b e  expanded to include political and military r ights ,  o r  the qualifying adjective 
"civil" removed, empowering the courts to act against any form of 

discrimination. 60 

Article I contains 3 references to sex discrimination: sections 4 ,  12, a n d  

21. While these provisions are  redundant and could be merged, it can be a rgued  

that  all should be retained since together they give the principle of sexual 

equality an emphasis a single provision would not supply.  It is not c lear  

whether a prohibition against sex discrimination also encompasses discrimination 

on the basis of sexual preference or  marital s ta tus .  These might be added as  

suspect classifications to Article I ,  section 3 .  

Other classifications which might be denominated suspect under section 4 

a r e  age62 and physical o r  mental handicap.63 For a discussion of the rights of 

the  physically and mentally handicapped, see Hawaii Constitutional Convention -- 
Studies 1978, Article VIII:  Public Health and Welfare. -- 



Chapter 5 
SEARCHES AND SEIZURES 

The Hawaii constitutional provision on searches and seizures as set forth 

below is identical to the Fourth Amendment of the United States Constitution 

except for the underlined portions below which do not appear in the federal 

provision : l 

Section 5. The right of the people to be secure in their 
persons, houses, papers and effects against unreasonable searches, 
seizures, and invasions of privacy shall not be violated; and no 
warrants s h x l  issue but Tpon probable cause, supported by oath or 
affirmation, and particularly describing the place to be searched 
and the persons or things to be seized or the communications - sought 
to be intercepted. - - 

The basic purpose of the provisions in the Fourth Amendment of the 

United States Constitution is to safeguard the privacy and security of 

individuals against arbitrary invasions by government  official^.^ Thus, 

reasonable searches are permitted, but unreasonable searches are not 

permitted. Generally, except for a few specific situations, warrantless searches 

are considered "per - se unreasonable under the Fourth ~ m e n d m e n t ! ' . ~  The 

rationale is that a neutral and detached magistrate should make the decision to 

allow a search rather than the officer "engaged in the competitive enterprise of 

ferreting out crimen4 who may have to make a hurried decision, subject only to 

a review after the fact by hindsight judgment. This strong preference for 

search warrants has led the U . S. Supreme Court to note that "in a doubtful or 

marginal case a search under a warrant may be sustainable where without one it 

~ u l d  fall!' . 5 

In order for a search warrant to issuei6 there must be an affidavit or  

complaint that sets forth facts establishing probable cause to believe that the 

goods to be seized are in the place to be searched. The warrant must contain a 

particular description of both the items to be seized and the place to be 

searched which need not be of great exactitude, so long as the description is 

clear enough that nothing is left to the discretion of the officer executing the 

search. 7 



Probable Cause 

Probable cause exists when the facts and circumstances within the 

officer's knowledge and of which the officer has reasonably trustworthy 

information are sufficient by themselves to warrant a reasonable belief that an 

offense has been or is being committed,* Probable cause is generally based on a 

combination of factors each of which may be insufficient by themselves to 

constitute probable cause but which, viewed as a whole, constitute probable 

cause. 9 

Probable cause to arrest and probable cause to search are not necessarily 

the same. For a search, there must be probable cause that the items sought are 

connected with criminal activity and that they will be found in the place to be 

searched. For arrest,  there must be probable cause that an offense has been or 

is being committed, and by the person to be arrested. The showing of the 

probable guilt of a person is not in itself adequate justification for searching the 

person's premises, and vice versa. 10 

In determining probable cause, it is permissible to use evidence that n a y  

not be admissible at trial. For example. prior reputation, including a prior 

criminal record,' may be considered. Hearsay is also permissible, but the  

application for the warrant must contain the underlying circumstances from 

which the conclusions of the information are based, and the underlylng 

circumstances from which to believe that the informant is credible and t h e  

information reliable.12 In this area not only the informer's reliability must be 

established but also the basis for that informer's conclusions must be shown. If 

these 2 requirements are not satisifed, hearsay may still be useful to determine 

probable cause if it gives enough detail that is partially corroborated by other  

sources (e .  g . ,  independent police observation) so that it can be concluded t ha t  

the information gained is reliable. 13 
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Warrantless Searches 

Despite the strong preference for warrants, some warrantless searches 

are permissible. Even though a warrant is not required, however, the search 

must still be conducted in a reasonable manner,14 although what is reasonable 

may vary according to the context and type of the search 

Plain View. If there is a valid prior intrusion by the police; for example, -- - 
if the police have a warrant,15 are arresting the person, are responding to an 

emergency, or  have some other legitimate reason for being there, the police may 

lawfully seize incriminatind6 objects falling in their "plain view".17 The 

discovery of the evidence in plain view must, however, be inadvertent: the 

officer cannot know in advance that it is there.18 Unaided police observations 

into private premises may be permi~sible, '~ but unless there is a warrant, the 

police appear to have no right to peer into people's windows with special 

equipment not in general use. 20 

Consent. Where a valid consent is given, a warrantless search may be 

conducted. even though there is no probable cause for the search. Consent is 

valid when if is voluntary and uncoerced.21 Voluntariness is determined by 

examining the circumstances that surround the giving of the consent to search. 

Knowledge of the right to refuse. the coerciveness of the arrest and 

interrogation, and the like are factors to be considered in making this 

determinat i~n. '~  Consent given after a show of authority may not be deemed 

valid. Therefore, a police officer who demands entrance on the basis of police 

authority23 or on the basis of a defective or nonexistent warrant24 cannot 

justify the search on the basis of consent. 

Courts have also recognized the validity of the consent of certain third 

parties to conduct a search of a suspect's belongings. Where one has a right of 

occupancy or possession at least equal to that of the person contesting the 

search,25 that person may give a valid consent for a search of the object or  

premises. Each co-inhabitant is deemed to have "assumed the risk that one of 

their number might permit the common area to be searched". 26 



Search Incident to .- Arrest. When a custody arrest is made ( i . e . ,  for t he  

purpose of taking the suspect to the station), the arresting officer may search 

the arrestee and the area in the arrestee's immediate control for weapons a n d  

evidence. 27 Despite U . S . Supreme Court decisions that have held otherwise, 28 

the Hawaii Supreme Court has ruled that,  under the state constitution. a search 

incident to arrest is limited only to what is "reasonably necessary to discover 

the fruits or instrumentalities of the crime for which the defendant is arrested - -- - - - - -- . ... ___-__) 

or to protect the officer from attack, or to prevent the offender f r o m  

escapingu. 29 For example, where the suspect is arrested for armed robbery,  

the police would not be justified in opening a small packet found on the arrestee 

that was not likely to contain a weapon. If,  however, in the course of an 

appropriately limited search. the police inadvertently came across evidence of 

another crime, they may of course seize it and use it as evidence against t h e  
30 arrestee. Where the search is of a more intrusive nature ( i . e . ,  searches that  

invade the body), a warrant is required unless there are exigent circumstances 

that threaten the loss of evidence, 31 

Hot - Pursuit. PoIice may make a warrantless entry of premises in ho t  

pursuit of an offender.32 Once on the premises, the police may lawfully make a 

thorough search of the house for weapons and for others who might be present .  

The exigencies of hot pursuit, however, cannot excuse a lack of probable 

cause, and so for example, if the police follow a fleeing suspect into a n  

apartment house, they may not search any of the apartments unless they had  

probable cause to believe that the suspect was present in a particular 

apartment. 33 

Stop -- and Frisk. A police officer may conduct a stop and frisk if t h e  

officer has observed specific conduct on the part of the person to be frisked, or  

has reliable information. from which the officer can reasonably infer tha t  

criminal activity may be afoot and that the person to be frisked is armed and  

presently dangerous.34 Under the standard set forth in the leading case of 

Terry v .  Ohio,35 the officer must make a few initial inquiries before initiating a 

fr isk,  and the frisk is limited to a pat down of the suspect's outer clothing f o r  

weapons only. The officer can intrude into the suspect's clothing only if durimg 

the frisk the officer feels something that could be a weapon. I-Iowever, there 
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may he circumstances that could justify a frisk without being preceded by these 

steps, such as when the officer has reliable information that the suspect has a 

gun on the suspect's person and, given the character of the neighborhood, the 

time of night, and the initial actions of the suspect the officer reasonably fears 

for the officer's safety. 36 

Exigent Circumstances. No amount of probable cause for search can --- 
justify a warrantless search or seizure absent exigent circumstances. 37 An 
automobile, because of its inherent mobility, creates its own exigency (see the 

automobile exception below). Officers can conduct a warrantless search of a 

person's belongings "where they have probable cause to believe that the thing 

to be searched contains contraband and where that thing is threatened with 

imminent removal [ i .e .  , to another state] or destruction" .38 However, once the 

defendant is arrested and the defendant's belongings are seized and placed in 

custody, the exigencies which might have existed can no longer justify a search 

without a warrant. 39 Consistent with the tendency of the courts to give the 

greatest protection to the privacy of the dwelling,40 the "threatened 

destruction" exception to rhe warrant requirement for private homes is Limited to 

eases where the goods seized were "in the process of destruction". 41 

Automobiles. Automobiles are not entitled to as much protection as homes 

or offices,42 and a search of an automobile is considered far less intrusive on 

Fourth Amendment rights than a search of one's person or of a building. 43 

Furthermore, because a car can be quickly moved out of the locality, it is often 

impractical to secure a search warrant for a car being operated on the street. 44 

Thus, a warrantless search of a vehicle is permissible upon probable cause. 45 

The search may be conducted at the place of arrest or at the station house. 46 

It was thought that the "automobile exception" rs70uld apply equally to 

other movable objects like trunks, suitcases, boxes, and the like, since goods 

in the course of transportation or concealed in a moving vehicle could be readily 

moved out of the reach of a search warrant .47 The U .S. Supreme Court has, 

however. recently refuted this notion. Even for footlockers in the course of 

transport as part of the defendant's luggage, a warrantless search is not 

justified. Tjnrike automobiles. which are susceptible to theft or intrusion by 
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vandals due to their size and inherent mobility, a footlocker can be safely 

secured from tampering. Furthermore, a person's expectation of privacy in 

personal luggage is much greater than in an automobile. Once the defendant is 

arrested and the luggage was safely transferred to headquarters, then, there is 

no danger that the luggage or its contents could have been removed before a 

valid search warrant could be obtained 48 

Other Searches. Inventory searches of persons to be jailed or  of 

automobiles in lawful police custody are permissible without  warrant^,^' as long 

as they are conducted pursuant to standard police practices and not a s  a 

pretext for an investigatory search. Warrantless border searches5' of 

persons entering the country52 are also permissible, if they are conducted at 

the border or "its functional equivalent!' (e .  g .  , an established station near the 

border, or an airport that is the destination of a nonstop flight from a foreign 

country).53 Warrantless searches at the airport for weapons54 or  quarantined 

plants and fruitss5 are lawful, and warrantless inspections of licensed premises 

(such as gun and liquor stores) have long been upheld.56 But unless there is 

an emergency or the owner consents, routine administrative inspections of 

residential and commercial premises for fire, health, and safety violations a r e  

impermissible without a warrant. 57 

The Exclusionary Rule 

The base principle of the Exclusionary Rule is that evidence seized in 

violation of the defendant's constitutional rights is not admissible at t r ial .  

Although the Exclusionary Rule had long been applied where there was a 

violation of the Fifth ~ m e n d m e n t , ~ ~  the rule was first applied to Fourth Amend- 

ment violations in Weeks v .  - United States. 59 There, the Court held tha t  

evidence seized by federal officers in violation of the Fourth Amendment would 

be inadmissible in federal prosecutions. Later, in v .  -- ~ h i o , ~ '  it ivas held 

that the Fourteenth Amendment required that the Fourth Amendment guarantees 

be made binding on the states. Hawaii, however, has always been bound by t h e  

Weeks decision, by reason of its first being a territory (and hence subject So 

federal laws) and later by of the Fourth Amendment and all federal 
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cases construing it into the state cons?itution.'l The ruie bas been expanded to 

require the exclusion of evidence obtained through other constitutional 

violations. 62 

The rule has been justified on 2 main grounds: to deter police misconduct 

by removing the incentive to engage in such action, and to preserve the 

integrity of the judicial process, by refusing to make the courts a party to the 

illegal actions of the police by not allowing the use of the evidence seized. 63 

Since m, however, the deterrence rationale has become the overriding 

rationale for the rule, and the judicial integrity rationale has moved to a 

relatively insignificant position. 64 

The Exclusionary Rule is applicable in quasi-criminal proceedings ( e . g . ,  

forfeiture proceedings, where the object is to penalize for an offense against the 

law, even though it is a civil proceeding). 65 It is applied to evidence which is 

"tainted" by the illegal activity of the police--evidence gained not only directly 

from the illegal police action, but also gained through the use of information 

acquired from that misconduct66--but it is not applied to evidence obtained as a 

result of a search by a private person. 67 

Exceptions to the Exclusionary Rule 

Because the exclusion of otherwise valid evidence often leads to the 

release of an apparently guilty individual, the courts have generally applied the 

rule only to those situations where the deterrent effect is greater than the 

social cost of excluding probative evidence. Accordingly, a number of 

exceptions to the rule have been developed to prevent the rule from extending 

beyond the point of diminishing returns. 

(1) Independent Source. The U.S. Supreme Court has held that 

knowledge of facts obtained illegally may nevertheless be used in court if such 

knowledge is also gained from an independent source.68 Since there is an 

independent source for the evidence, the police will not have obtained that 

evidence by an exploitation of their illegal actions, and the police will thus not 



have gained from their illegality. in the court's view, this exception minimized 

the opportunity for the defendant to receive an undeserved and socially un- 

desirable bonanza due to police mistakes. 

Where the discovery of evidence is a result of both illegally and legally 

obtained information, the evidence may be admitted if the illegal information was 

so insubstantial that it played only a minimal role in the discovery of the 

evidence and did not significantly direct the investigation toward the 

evidence.69 Even where there was in fact no independent source. evidence may 

be admitted where it would have been discovered anyway, e . g . ,  through 

standard police procedures. TO 

(2) Attenuation. - If evidence is obtained solely as a result of the illegal 

actions of the police, the evidence may still be admissible if it has not been 

obtained by "exploitation of that illegality" and instead is a result of "means 

sufficiently distinguishable to be purged of the primary taint" of the illegal 

actions. 71 

For example, in W o s  - -- Sun v .  United States. the defendant was illegally -. 

arrested and then later released. A few days later the defendant voluntarily 

came back to make a confession. The confessions were held to be admissible 

because the connection between the arrest and the statement had become so 

"attenuated as to dissipate the taint".72 in another case, the defendant was 

illegally arrested. After being taken into custody, the police went next door to 

ask the neighbor to take care of the defendant's cat and dog. The tip given by 

the neighbor leading to the defendant's prosecution in another case was held to 

be sufficiently "attenuated". 73 

( 3 )  Collateral Use. (a) Parole revocation proceedings. The Exclusionary 

Rule does not generally apply in parole revocation proceedings. Unless the 

police knew or had reason to believe that the suspect was a probationer, 

application of the rule would achieve a deterrent effect "speculative or marginal 

a t  best". 74 Thus. potential disruption to the probation system would far  

outweigh the potential benefits from the application of the rule in such marginal 

cases. It is thought that it is "extremely important that all reliable evidence 
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shedding light on the probationer's conduct be available during proSat.ion 
,, 75 revocation hearings. so a proper determination can be made as to whether the 

person is ready for integration into society. 

i b i  Impeachment. Although the U.S. Supreme Court has held that 

illegally obtained evidence is admissible to impeach the credibility of the 

defendant,76 the Hawaii Supreme Court has ruled that Article I ,  section B 1  of 

the Hawaii Constitution, which protects the accused from seZ-incrimination, 

requires that unless Miranda-type warnings77 were given before a suspect was 

questioned, statements made by the suspect may not be used either as direct 

evidence or to impeach the suspect's credibility. The Court felt that to convict 

a person on the basis of statements procured in violation of the suspect's 

constitutional rights would be intolerable, and the accused's privilege from self- 

incrimination mus t  be maintained, even if it necessitates that certain criminals 

must go free in order to preserve the rights of all persons accused of crimes. 18 

Until this ruling is extended to other violations of constitutional rights, 

evidence obtained as a result of an illegal search and seizure is still admissible 

to impeach statements made by a defendant under direct examination. 79 

(c) Grand jury proceedings. A grand jury witness may not refuse to 

answer questions on the ground that the questions are based on evidence 

obtained from an illegal search. The U .  S .  Supreme Court felt in this instance, 

that the minimal additional deterrence to police misconduct would be outweighed 

by the undue interference with the effective and expeditious discharge of the 

grand jury's duties. 80 

(4) Standing. Before a defendant can object to the use of illegally 

obtained evidence. it is well established that the defendant must have 

"standing" to challenge the constitutional violation. Standing to challenge a 

Fourth Amendment violation is granted only to those whose rights are violated 

by the search itself, i .  e .  , in situations where the government unlawfully 

overheard one's conversation or where the conversation occurred on one's 

premises. A third party whose rights are not violated by the search itself has 

no standing to challenge a violation even though the evidence may be personally 

incriminating 81 



Anyone legitimately on Che premises when a search is conducted may 

challenge the legality of the search when its fruits are  proposed to he used  
82 against that person, except a temporary trespassera3 or burglar who has  

entered the home and is there when the home is searched.l i  Standing is also 

granted to a defendant who has a possessory interest in  the premises searched,  

such as the owner o r  lessee,85 or to the defendant who has a possessory 

interest in the pr0pert.y seized. 86 

Where illegal possession is an essential element of the crime charged, the 

defendant is  granted automatic standing. 87 In this instance, the Court reasons 

that the defendant should not have to be placed in the dilemma of e i ther  

admitting to the ownership of the contraband in order to be granted s tanding,  

o r  keeping silent and losing the opportunity to challenge the iUegal seizure of 

evidence. Further ,  the Court felt that the government should not be allowed to 

take advantage of contradictory positions, i . e . ,  government. would deny the  

defendant possessed the contraband at  the pre-trial hearing to determine 

standing and then claim just the opposite at  the trial. 88 

Problems with the Exclusionary Rule 

The Exclusionary Rule has been a t t a ~ k e d . ~ '  As a deterrence,  the ru l e  is  

limited only to where the case goes to trial. I t  has no effect where the charges  

a r e  dropped, where the defendant pleads guilty, or where a victim of the police 

misconduct is  innocent. Even when the rule is  applied, i ts  effect is Limited 

because it does not directly affect the wrongdoers ( the police). Instead, it 

punishes the prosecutor. Further,  because of the complexity of the rule as 

applied, coupled with insufficient communication between prosecutors, police, 

and the courts,  the police may never be cognizant of the application of the r u l e  

in a particular case o r  the reasons for i t .  

Generally, the rule has been criticized on the following grounds: 

(I)  Nothing for the innocent; freedom for the guilty. As noted 
beforel the exclusion of otherwise valid evidence often acts to 
free the guilty, while nothing is done for the victims of illegal 
but fruitless searches. 
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(2) The procedures to exclude evidence delay and confuse the 
principal issue at the trial--the guilt or  innocence of the 
accused. i t  is not an appropriate forum for inquiring into 
the actions of a third person (the police officer). 

(3) The rule creates pressures on the police officer to give false 
testimony where an obviously guilty defendant is seeking to 
suppress clear physical evidence of guilt. For the same 
reason, it also creates pressure on the courts to weaken the 
rules governing probable cause to make an arrest,  in order to 
validate the search that followed, and results in making it 
easier for the police to arrest in the future. 

(4) There is danger of a police officer effectively immunizing a 
criminal from prosecution by deliberately conducting an illegal 
search. 

Specific aspects of the rule have also been criticized. For example, the 

standing requirement has been attacked on the ground that it permits the police 

to "ransack, coerce, and illegally seize evidence and information from all but the 

intended defendant".90 In addition, the independent source doctrine has been 

questioned because it allows the police to take illegal shortcuts. Instead of 

engaging in the standard procedures, the police could conduct an illegal search 

and then justify it by showing that they would have eventually found the 

evidence anyway through those procedures. 

On the other hand, despite all its apparent shortcomings, the rule may be 

the only effective existing deterrent to police m i s ~ o n d u c t . ~ ~  Furthermore, it is 

argued by some that the rule may indeed be performing its function.92 They 

argue there is a greater sense of professionarism in the police departments and 

prosecutor's offices, and because the Supreme Court carries much moral weight, 

as well as legal force, the police and prosecutors are more inclined to follow 

Supreme Court rulings even though there may be ways to circumvent them. 

Finally, it is argued that the police do eventually find out,  through a slow 

filtering process, the kind of conduct that is permissible and the kind of 

conduct that is not. 93 

As a federal remedy, the rule is still viable, and the Constitutional 

Conrention may wish to leave the rule as it presently stands. However, the 

Convention may also wish to consider, as a matter of state constitutional law, 
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modifications or alternatives to the rule, in order to correct any deficiencies it 

may perceive. Alternatively, the Convention may ufish to modify the application 

of the Exclusionary Rule or the rules governing searches and seizures to 

provide more definitive guidance for the Hawaii Supreme Court in light of its 

tendency in this area to provide greater protection for the accused than that 

afforded by the U.S. Supreme Court in its interpretation of the IT,S 

Constitution. 94 Modifications may include elimination of any one of the 

exceptions to the Exclusionary Rule (e . g . , the standing requirement or the 

independent source doctrine) or strengthening the warrant requirements where 

warrantless searches are now permitted. Possible alternatives to the rule may 

include the creation of a cause of action for damages as a result of constitutional 

violations, or the creation of a review board or an ombudsman to review 

complaints and make recommendations or take disciplinary action against the 

offending officers. 95 

Although few, if  any, states have adopted any constitutional amendments 

which address the issues raised in this section, Louisiana does have a provision 

in its constitution that grants standing to anyone "adversely affected" by an 

illegal search and seizure.96 Overall, however, the Convention may wish to 

consider the wisdom of adopting provisions that may be overruled or made moot 

by subsequent U . S . Supreme Court decisions. The Florida constitutiong7 and 

the Model - State ~ o n s t i t u t i o n ~ ~  --- are il1ustra:ive of this point. Both constitutions 

provide for a state exclusionary rule, in response to the decision in Weeks. 

Both provisions have been rendered largely unnecessary by the later decision in 

M s .  Of course, if the U.S. Supreme Court takes the unlikely step of 

abandoning the rule, the provisions will once again assume some importance. 



Chapter 6 
ADMINISTRATION OF CRIMINAL JUSTICE 

PART I. INTRODUCTION 

The investigatory and arrest procedures were discussed in chapter 5 on 

Searches and Seizures. This chapter is addressed to the prosecution of the 

arrestee, who is guaranteed the following by Article I :  

(1) The right to be free from excessive bail, and the possibility 
of release without bail (on "own recognizance"); 

(2) The right to a presentment or indictment by a grand jury in 
the case of all capital or otherwise infamous crimes; 

( 3 )  The right to a speedy and public trial by an impartial jury; 

(4) The right to be free from excessive fines and cruel or 
unusual punishment; 

(5) The right against double jeopardy; and 

(6) The privilege of the writ of habeas corpus. 

Other rights of the accused, such as the privilege against self-incrimination and 

the right to counsel, are covered in chapter 7 .  

PART 11. PROTECTION FROM EXCESSIVE BAIL 
AND BAIL AS A MATTER OF RIGHT 

Issues Raised by Preventive Detention: Overview 

The Eighth Amendment of the U .  S.  Constitution and Article I ,  section 9 ,  

of the Hawaii Constitution provide in part :  "Excessive bail shall not be 

required. . . . " The purpose of bail is not to punish those "who have not yet had 

their day in court".l The primary purposes of bail in a criminal case are to 

insure the defendant's appearance in court whenever the defendant's presence 

is required, to relieve the defendant of imprisonment, and to relieve the state of 

the burden of keeping a defendant pending the trial. 
2 



The debate about crime committed by defendants on pretrial release can  
3 

be broken down into -1. issues: 

(1) How serious is the problem--how much crime is committed by 
defendants on pretrial release'? 

(2) Is it possible to identify in advance those defendants who are  
dangerous and Likely to commit crimes? 

( 3 )  Is some form of preventive det.ention constitutiona!lp 
permissible? 

(4) Are there methods other than preventive? detention which 
might be used to minimize the problem of crime on bail? 

HOW serious is the problem--how much crime is committed by 

defendants on pretrial release? The most extensive data in this area come 

from the Dist.rict of ~olumbia ."  There i s ,  however, no single figure that 

gives an appropr-iate picture. 'The question of how much crime is 

committed by persons on bail thus depends largely on what kind of crime 

one is talking about. For the District of Columbia; during 1967 and 1968. 

the concern clearly was about violent crime. The robbery data showed 

tha t :  5 

(I) The arrest  rate of indicted robbery defendants on a second 
robbery charge while on release may be rela.tive1.i. high; 
perhaps as  much as 30 per cent .  

(2) The arrest  rate of felony defendants, as  a group, on robbery 
charges w-hile on release is much lower, about 2 per cent .  

( 3 )  The arrest  rate of all criminal defendants, as a group: on 
robbery charges while on release is even lower still, around 1 
per cent.  

The data suggest that if the count is made on the basis of a relalively 

loose measure, such as rearrests ,  and is made with respect to the most serious 

defendants, as for example, those M-ho have been indicted, the rate of recidi- 

vism tends to be very high. I f ,  on the other hand, the count is made on t h e  

basis of a stringent measure: such as convictions o r  reindictments, and covers a 

wider group of defendants, such as all felony arrestees,  the rate of recidivism 

tends to be much loxer .  
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I s  it possible to identify in advance those defendants who are likely to 

commit crimes? The problem of making sure  that one detains all defendants who 

rriU commit crimes is sure  to be solved if one is prepared to detain all 

defendants. Unless all defendants wiU commit crimes while on release, however, 

this method detains many persons who w i l l  not commit crimes. Unfortunately, 

predictive measures have been unimpressive. Some observers,  noting the 

general lack of success in parole and probation prediction efforts, where much 

more extensive work has been carried out,  have been much less hopeful, 5 

Is preventive detention constitutional? Where state constitutions and 

statutes specifically guarantee to criminal defendants the right to bail except in 

capitai cases, it has been held that the doctrine of preventive detention offends 

such  provision^.^ Thus.  in - Re Underwood,' the California Supreme Court 

disapproved the view that notwithstanding those constitutional and statutory 

commands. there existed a public safety exception to the bail r ight .  The Court 

held itself compelled to the conclusion that the detention of persons dangerous 

to themselves o r  others is not contemplated within the state criminal bail system, 

and that if it became necessary to detain such persons, authorization therefore 

mast be found elsewhere. The Court noted that the process of civil commitment 

of individuals was well developed under the jurisdiction's law, although no such 

pror~ision had been invoked in the instant case at  the time the motion for release 

on bail was denied 

Although the Hawaii Constitution does not make bail a matter of right in 

noncapital cases .lo that right is  given under state statutory authority. 11 

Significantly, Hawaii does not provide for preventive detention except in cases 

where illegai infliction of a wound or other injury may terminate in the death of 

the person injured.12 Similarly. no statutory right to bail is allowed where the 

punishment is imprisonment for life not subject to parole and in cases after 

conviction where imprisonment is to be for 20 years o r  more 13 

The Federal Bail -- Reform - Act of - 1966 - .I3. like i ts  parallel Hawaii provision, 

grants bail as a matter of right and also distinguishes betxween freedom prior to 

an adjudication of guilt and bail after conviction. 15 
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Are there methods other than preventive detention 'xhich night  he used t.o 

minimize the problem of crime on hail? Even staunch opponents of preventive 

detention do not deny that there is some amount of crime being committed by 

persons on pretrial release,'' and some attention has been devoted to developing 

alternative solutions to the prohiem 

One approach is to increase the: use of conditional and supervised pretr ia l  

release programs for "high risk" defendants, such as d rug  abuse counseling 

and job placement services 

Another approach is to speed up the trial process and thereby reduce the 

amount of time that  defentiants spend on pretrial release.17 This idea piageti a 

significant role in the adoption by Congress of the .~ Speedy Trial .... Act of .... ~ 1975. -- ~. 

This Act, applicable to all federal courts,  provides that after 1979 all felony 

cases must be brought to indictment within 30 days and to trial within 60 

days.18 Other important bail reform measures are  discussed below. 

Another alternative is release on recognizance, which is given explicit 

protection under Article I .  section 9,  of the Hawaii Constitution. Although i t  is 

not known how far  own recognizance can be extended into the defendant 

population before the rate of nonappearance or  the rate of pretriai crime 

becomes unacceptable, 15 years of nationwide experience %ith release on 

recognizance programs has denionstrated tha t ,  for a sizeable percentage of 

criminal defendants, monetary bail requirements are not necessary to ensu re  

appearance in court.19 Indeed, it has been observed that cities with t h e  

highest rates of pretrial release and the highest rates of nonfinancial release d i d  

not have the highest nonappearance ra tes .  20 

The Federal -- Bail -- Reform Act of - 1966 designates personal recognizance as  

t he  preferred method of pretrial release, unless the officer determines, through 

the use of discretion, that such a release will not reasonably assure t h e  

appearance of the person as  required.'l Even when such a determination is 

made, however, the officer setting bail must give first  priority to creating an 

acceptable method of nonfinancial release by imposing conditions o r  restrictions 

on  the defendant's release. Only if nonfinancial conditions 'sill nut reasonably 



A D M i N l S T R A T I O N  OF C R I M I N A L  J U S T I C E  

assure the appearance of ihe person at  trial is the officer permitted to require 

the execution of a bail bond. The Federal Bail Reform Act has since led to the - -. -~ 
revision of state bail law-s to authorize the use of own recognizance, and at  least 

18 states have followed the federal law in creating a presumption in favor of own 
22 recognizance 

The long-term use of nonfinanciai releases appears assured.  Indeed, 

since 1971 all evidence points to the fact that the use of nonfinancial releases has 

continued to expand. Two areas where growth is most evident are  in the use of 

police citation releases and conditional release 

Police release of arrestees on written promises to appear provide the 

quickest and least restrictive method of release.23 Since they do not require 

the employment of additional personnel, police citations also are the least 

expensive to employ. In addition, field citations reduce p o k e  expense in 

transporting, booking, and jailing arrestees and a re ,  therefore, cost- 

effective. 24 

"Conditions" in a conditional type release may include assumption of 

responsibility for the defendant by a member of the community, limitations upon 

the defendant's travel,  residence I and associations, and release under a 

program of supervision, which may require periodic reporting by the defendant. 

The danger in conditions! release is that the judges may overuse conditions to 

the neglect of straight own recognizance. Owing to the need to supervise 

defendants on conditional release. this method of release is considerably more 

costly than straight own recognizance. 25 

For those defendants for whom nonfinancial release is deemed inadequate 

to ensure appearance in court .  the court may he authorized to set  an amount of 

money which the defendant must post with the court as security.  A percentage 

of that amount may be retained as "costs" with the remainder returned to the 

defendant when defendant appears for tr ial .  This method of release has with- 

stood the constitutional attack that it  discriminates against the poor. 26 



Federal Application 

The U . S .  Constitution expressly prohibits only excessive bail, and most 

commentators agree that  the Eighth Amendment gives the right. to hail ti) no o n e ,  

whether juvenile o r  adult,27 despite rhe argument that a prohibition against  

excessive bail is meaningless without a guarantee of "some" hail. 28 However, 

the United States Supreme Court has recognized that a defendant in federal  

court has a right to bail in noncapital cases but  only by virtue of the federal  

s ta tute .  29 Persons charged with a capital offense, o r  convicted of an offense 

and awaiting sentence o r  appeal, may, under 18 C. S .  C .  A .  see .  3148, he denied 

release if the court has reason to believe that no one o r  more conditions of !.heir 

release ~ ~ o u l d  assure that they would not flee or  "pose a danger to any o t h e r  

person or  to the community". or  if it appears that the appeal is  fri\,olous o r  

taken for delay. 30 

In cases made bailable by other provisions of lair; o r  where the cou r t  

exercises its discretion to admit the defendant to bail. the United S ta tes  

Supreme Court has said that under the Eighth Amendment bail "set at a f i gu re  

higher than an amount. reasonably calculated'' to insure the presence of an 

accused is " e x c e s s i ~ e " . ' ~ ~  However, this is not to sap that "every defendant is 

entitled to such bail as he can provide, but he is entitled to an opportunity to 

make it in a reasonable amountt'. 32 At the very least, judges passing upon bai l  

a r e  obligated to deny such relief only for the strongest of reasons 33 

Comparative State Provisions 

The United States Supreme Court has not held the Eighth Amendment's 

r ight  to be free from "excessive bail" applicable to the stales.34 The 1950 

Hawaii Constitutional Convention adopted the language of the Eighth Amendment 

bail provision. explaining that adoption of the Eighth Amendment bail provision 

". . .will give this state the benefit of Federal decisions construing the same". :3 5 

Most of the debate regarding preventive detention has centered a round 

federal legislation and U . S . constitutional construction. Such interpretations 
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are relevant to any discussion of hail as a mat?,er of right as they well may have 

an ultimate effect upon state action, especially if the United States Supreme 

Court determines that Eighth Amendment guarantees require the states as vie11 

as the federal government to grant bail as a matter of right in a11 noncapital 

cases. Presently, however, this 'ebate is not of significance in the great 

majority of si-ates; most state constitutional provisions often are more restrictiize 

on the power of their governments to limit bail than is their federal 

counterpart 36 

Today, -1.9 state constitutions have an excessive bail clause similar to the 

clause in the Eighth ~mendrnent:~ '  40 state constitutions also have a provision 

creating an absolute right to bail in noncapital cases.38 These constitutions 

contain basically the same provision as Colorado's Constitution. The Colorado 

Constitution provides : 39 

All persons shall be bailable by sufficient sureties, except for 
capital offenses, when the proof is evident or the presumption great. 

Only 10 states do not have bail as a matter of right in noncapital cases as 

a constitutional guarantee. Of these, 5 provides for the right by statute 
..-40 (including tiawall) and the other 5 have only an excessive bail provision in 

their constitutions similar to the one in the U .  S .  Constitution. 41 

Hawaii Application 

Hawaii's Constitution adopts the excessive bail provision of the U . S .  

Constitution. 42 However, Hawaii's Constitution does not have a provision 

creating an absolute right to bail in noncapital cases. Article I ?  section 9 ,  of 

the Ha\\-aii Constitution in part reads: 

Excessive bail shall not be required, . . . .  The court may dispense 
with bail if reasonably satisfied that the defendant or witness will 
appear when directed, except for a defendant charged with an offense 
punishable by life imprisor~ment. 



The second sentence of Article I .  section 9, was added by the 1968 Hawaii 

Constitutional Convention. The reason for the amendment was to reflect the bail 

procedure under statutes implementing section 9. 43 Moreover, the  amendment 

"simply clarifies the scope with respect to the requirement of bail and wuuld 

remove doubts. if any,  as to the discretionary powers of the court in the matter 

of bail". lil 

Hawaii provides for the right to bail in noncapital cases by  s ta tu te .  45 

Since the pertinent Hawaii statutes today are  substantially the same as t.hey 
46 

were a t  the time of the 1968 Constitutional Convention, the interpretation 

behind the constitutional amendment appears to provide a constitutional r ight to 

bail in noncapital cases. The amendment, assuming it guarantees the right to 

bail, goes fur ther  and provides a less burdensome alternative to bail, that i s ,  it  

allows dispensing with bail altogether, a practice commonly known as release on 

own r e c o g n i ~ a n c e . ~ ~  However, since the framers of the 1868 amendment did n o t  

include the right to bail provision present in Hawaii's s ta tutes .  the language of 

t he  amendment which reads "may dispense" creates doubt as  to whether t h e  

pr-ovision requires a r ight to bail as an essential f irst  step before reaching t h e  

issue of dispensing with bail. However well-intentioned the framers of t h e  

amendment may have been in seeking to expand the rights of the accused, t h e  

issue has become muddled because of t.he absence of a right to bail provision in 

Article I ,  section 9 .  None of the 40 s ta te  constitutions which have a provision 

creating an absolute right to bail in noncapital cases appear to contain language 

as  ambiguous as that found in Hawaii's constitutional provision. 48 

In Hawaii, as  in the 40 states which have bail as  a matter of right in  

noncapital eases as  a constitutional guarantee and in those other 4 states which 

provide for the right by statute,49 while the court may entertain testimony as t o  

t h e  circumstances surrounding the charge for the purpose of determining t h e  

amount of bail, the right to bail cannot be denied except in cases involvimg 

offenses punishable by imprisonment for life (or in those states which alloiv 

capital punishment, for capital offenses). 50 

The Hawaii Supreme Court ,  following the lead of the LTnited S ta t e s  

Supreme ~ o u r t , ~ l  bas said that. an accused has the right to have reasonable ba i l  
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se t ,  that is, that anlouni, which is necessary to assure that the defendant wii 

appear for t r i a l . j2  Yet, bail is not excessive merely because the accused is 

unable to pay i t ,  '"but he is  entitled to an opportunity to make it in a 
-.? 

reasonable amount. '"'" 

Capital Punishment and Bail 

Although Hawaii does not allniv capital punishment, it  might. be noted that 

in jurisdictions operating under constitutions guaranteeing the right to bail 

except for capital offenses when the proof is evident o r  the presumption 

great,54 many courts have held that  where the death penalty no longer is  

applicable for the offense charged, the offense no longer is capital, and 

therefore the ban on bail no longer applies. 55 

Other courts have disagreed with this "punishment" analysis and have 

adopted the "classification" theory. They reason that their state constitutions 

classified crimes as capital and noncapital because of the gravity of the crime, 

and that despite the fact that these crimes no longer are  punishable by death, 

the underlying gravity of the crime still exists.  56 

This controversy emerged after the United States Supreme Court handed 

down Furman v .  . _ ~ r o r p i a ~ ~  ~-h in 1972, interpreted b~7  some courts as outlawing the 

death penalty. 5R However, courts which adopted the "classification" theory 

placed great emphasis on the fact that Furman is a judicial ra ther  than a 

legislative abolition of the death penalty, and that legislative determination of 
59 the gravity of capital crimes has not been altered and must be respected. 

This debate largely has been mooted, however, by the United States 

Supreme Court 's 1976 - G r z g  - a. - ~ e o r g i ? ~ '  decision which upheld capital 

punishment. 



Possible Constihitional Revision 

Although Hawaii by statute has established bail as a matter of r i gh t ,  in 

those 5 states not having a specific constitutional or  statutory guaranty of the 

right to bail, it  has been recognized that a statute authorizing preventive 

detention under cert.ain circumstances i s  valid ," emphasizing the 

importance of the specific bail guaranty upon the issue of the v a l i d i t y  of 

preventive detention. 

The hail system as outlined above generally has been met with approval in 

Hawaii. Constitutional revision therefore may focus on including a s  a 

constitutional r ight under Article I ,  section 9 ,  o f  the Hawaii Constitution an 

absolute right to bail in noneapital cases. The Constitutional Convention may 

recognize and approve the clear language of the Colorado constitutional 

provision, a provision typical of thost? of 39 other states.  62 

A l l  p e r s o n s  s h a l l  be b a i l a b l e  by s u f f i c i e n t  s u r e t i e s ,  e x c e p t  f o r  
c a p i t a l  o f  Eenses when t h e  proof  i s  e v i d e n t  o r  t.he preslrmpt i on g r e a t .  

Since Hawaii does not allorv capital punishment, the words "capital 

offenses" might. be deleted from the provision above and inserted in l ieu 

thereof, the words "offenses punishable by imprisonment for life not subject to 

parole". The Constitutional Convention also may leave intact the 1968 

amendment to Article I ,  section 9, of the Hawaii Constitution. As proposed, t h e  

Hawaii provision would minimize pretrial detention and provide an alternative to 

bail. Article I .  section 9 ,  would read:  

Exces5lve  h a i l  s h a l l  n o t  be r e q u ~ r e d ,  . . .  A l l  p e r s o n s  s h a l l  b r  
b a i l a b l e  by -- s u f f i c i e n t  s u r e t i e s ,  e x c e g t  . -. f o r  o f f e n s e s  p u n i s h a b l e  ~ . . ~  ~ by 
i m ~ r i s o n m e n t  f o r  l i f e  n o t  sub&t t o  p a r o l e  when t h e  proof  is .- .. - . .->- 
e v i d e n t  o r  -- t h e  p r e s u m e n  ..~ g r e a t .  The c o u r t  may d i s p e n s e  w i t h  b a i l  
i f  r e a s o n a b l v  s a t i s f i e d  t h a t  t h e  d e f e n d a n t  o r  w i t n e s s  w i l l  appea r  . . 
when d i r e c t e d ,  e x c e p t  f o r  a  de fendan t  charged w i t h  an o f f e n s e  
p u n i s h a b l e  by l i f e  impr isonment .  (New m a t e r i a l  underscored)  

Adoption of the Colorado constitutional provision would resolve t h e  

confusion in the Hawaii Constitution as to the nature of the right to bail 
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The Constitutional Convention also may wish to explore various 

alternatives which might be used to minimize the problem of crime on bail. 

These include speeding up the trial process and increasing the use of 

conditional and supervised pretrial release programs for "high risk" defendants. 

Nonfinancial release, commonlr known as release on recognizance, already has 

been given a constitutional stamp of approval in Hawaii. 

Because Hawaii provides for a statutory right to bail, a system which 

allows preventive detention of suspected dangerous defendants would be fraught 

with problems in terms of due process. Such a system would be contrary to the 

whole foundation of our  penal system since the laws punish for past offenses, 

rather than prevent future ones.  The public safety exception thus requires a 

presumption that an accused is guilty rather than innocent. 

Leaving aside the constitutional problems involved, to date predictive 

measures have not been useful in identifying in advance those defendants who 

likely are to commit crimes. Similarly, 15 years of nationwide experience with 

release on recognizance programs has demonstrated that money bail 

requirements, much less preventive detention, do not seem to be necessary to 

ensure appearance in court .  Finally, it  is not difficult to imagine how a system 

such as that described could be abused. The experience in some European 

counlries , and in the juvenile courts of this country. which have systems not 

too fa r  different from that described, show that it is very easy for the fine 

language of the statute to be ignored and the requisite finding of dangerousness 

to he made routinely in a majority of cases.  63 

PART 111. PRESEWTMENT OR INDICTMENT 
BY GRAND JURY 

The Hawaii constitutional provision dealing with the grand jury 

provides : 64 

No person shall be held to answer for a capital or otherwise infamous 
crime, unless on a presentment or indictment of a grand jury, except 
in cases arising in the armed forces when in actual service in time 
of war or public danger.. . . 



The grand jury has been historically regarded as a bulwark of l iberty 

because it acted as an independent body, composed of members of the community 

which could interpose i ts  judgment between the state and the individual 6 5  i t  

stood as a shield for the individual from the excesses of an overly zealous o r  

politically motivated prosecut.or 66 

The grand jury has 2 main functions: 67 

Protective. The grand jury screens the government's case; a n d ,  if (1) 
it finds probable cause to believe the suspect committed a fe lony,  
the suspect is  indicted and brought to trial; if not. the ca se  is 
dismissed. 

(2) Inves&ator~ .  -- . The grand jury is also to independently conduct its 
own investigation. In this way, a grand jury may init.iate 
investigations where the prosecutor is not zealous enough 

As a practical matter, there seems to be little difference between t h e  2 

functions today because of the domination of the grand jury by the prosecutor 

When the grand jury performs its protective function, it simply hears evidence 

that was prepared beforehand by the prosecutor. In its investigatory capacity,  

the prosecutor does not present evidence but. uses the grand jury to uncover i t .  

In both cases the grand jury hears the testimony of witnesses anti sees t he  

evidence the prosecutor chooses to present concerning the subjects t h e  

prosecutor chooses to pursue.  The grand jury does not usually attempt to 

independently use its inl7estigatory power 68 

To perform its functions, the grand jury is granted enormous power 

Perhaps due to its image as an independent protector of individual r ights ,  t h e  

judicial attitude toward it has been one of great  d e f e r e n ~ e . ~ '  A s  a I-esult, t h e  

grand jury is almost completeb unfettered by the procedural rules that  apply to 

other judicial or  quasi-judicial bodies. A witness may not be able to object to 

any question on the grounds of incompetency or  nor can t h e  

witness really call upon freedom of the press  guarantees The witness who is 
72 a potential defendant has no right to the presence of counsel nor generally of 

t h e  benefits of open. adversarial procedures. 7 3  
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Because the grand jury carries an aura of 3hpartiaiity, a grand jury 

indictment has a fa r  more serious impact on the accused than the filing of an 

information (a formal charge issued by the prosecutor). The defendant may 

face a stronger inference of guilt in the minds of the trial jurors, as well as  a 

stronger stigma of guilt in the communi:y .74 Further ,  because the grand jury 

is regarded as an accusatory rather than judicial body, the defendant o r  

potential defendant has few, if any. of the rights during grand jury 

proceedings that are  accorded a defendant during trial. Thus ,  in addition to 

being deprived of the right to be represented by counsel, the defendant may 

not testify, present rebuttal evidence, cross examine i$:itnesses, o r  even be 

notified of the proceedings themselves. 75 

Witnesses and defendants are  accorded some safeguards. A defendant has 

a right to an indictment from a fair and impartial grand jury,  free from undue 

influence by the prosecutor.'6 A witness may refuse to answer a question that 

infringes on a limited number of privileged communicationsl such as  those that 

fail under the physician-patient privilege77 o r  the attorney-client privilege. $8 

The witness' right against self-incrimination is also protected," but this right 

may be circumvented by a grant  of immunity from prosecution for matters 

concerning which the witness testifies. Once that immunity is given, the 

defendant may not assert  the self-incrimination privilege and is obligated to 

testify o r  face punishment for contempt of court .  a0 

Grand jury proceedings are conducted in secret.8i Except for grand jury 

deliberations and votes, disclosure of the proceedings may be made to the 

prosecutor for use in the performance of the prosecutor's duties. After 

indictment, the defendant has a r ight .  upon request, to a transcript of that 

portion of the proceedings which relate to the offense charged in the 

indictment. But other information may be released only when so directed by the 

court in conjunction with a judicial proceeding o r  when permitted by the court 

a t  the request of the defendant who has shown that the grand jury proceedings 

may justify dismissal of the indictment. 82 

Despite the belief held by many that the grand jury acts as  a check on 

prosecutorial excesses and helps to eliminate weak cases (thereby saving time), 



critics have asserted that instead of standing' between the prosecutor and the 

defendant., the grand jury simply "rubber starnps" prosecution requests for 

indictments. The grand jury may at one time have been an independent b o d y ,  

they claim, when it was composed of a body of neighbors familiar with the a r e a  

under investigation and when, under early common law, the prosecutor was 

barred from the grand jury room and the grand jurors conducted the 

examination of witnesses themselves. Today, however, the grand jury is no 

longer a body of neighbors and the prosecutor is  no longer barred from the 

room. Instead, the grand jury is now an impersonal body. growing increasingly 

dependent on the prosecutor. The critics point to the high percentage of cases  

where the grand jury has acceded to the prosecution's requests for indictments 

and to the high degree of reliance on the prosecutor, who schedules the 

meetings, determines the agenda and what information is to be presented ,  

examines the witnesses, furnishes the legal advice, and provides the 

investigative resources. 83 Thus,  the critics argue. the prosecutor is generally 

able to have the grand jury grant the prosecutor's request for indictment. In 

addition, by presenting a weak case to the grand juryl the prosecutor c a n  

manage to have the grand jury refuse to indict. As a resul t ,  critics h a v e  

argued that the air of impartiality which surrounds grand jury proceedings c a n  

be used to simply shield the prosecutor from criticism for indicting o r  for failing 

to indict. 84 

'The secrecy of grand jury proceedings has been justified on the bas i s  

that  it protects the witnesses from embarrassment, intimidation, o r  harassment 

(especially if' the witness is  a victim of a violent o r  sexual crime), prevents Zhe 

defendant from fleeing before an indictment is handed down, and protects t h e  

reputations of innocent persons whom the grand jury refuses to indict. Crit ics 

counter that the secrecy deprives the defendant of the right to confront 

witnesses whose testimony will be used to subject the accused to the burden of 

defending against criminal prosecutions; that in most cases the defendants h a v e  

already been arrested and later released, and are  thus already alerted to t h e  

prosecutor's interest in their cases even before the grand jury meets; that t h e y  

a r e  usually residents in any case and are  therefore unlikely to flee; and t h a t  

very  few persons benefit from the secrecy since indictments are returned in 

x o s t  cases submitted. Finally, due to the high visibility and regularity of t h e  
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grand jury rnectings in Iia-.r-aii, the close knit character of most Hawaii 

communities, and the fact. that witnesses are  allowed to talk about their 

testimony, t.he secrecy of the meetings are rendered almost useless by the 

highly accurate rumors that. result 85 

,- * i n e  nonadversary approach 1.0 the proceedings has also been attacked 

because the defendant is not able to challenge the witness whose testimony may 

force the defendant. to undergo the expense,  emotional suffering, and ioss of 

time involved in defending against. a criminal prosecution. They also p o h t  out 

that since defendants can obtain a copy of the grand jury transcripts o r  be 

informed of the nature of the charge against them only after indictment, the 

defense has less time lhan the prosecutor to prepare and analyze their cases.  

Supporters argue that the nonadversary approach is more efficient, since time 

is not wasted in cross-examination by the defense. They also argue that since 

the witnesses will be subject to cross-examination at  tr ial ,  they should nor be 

subjected to it twice, especiaily if the witness is the victim of a sexual crime 
86 

The grand jury has been criticized for i ts  potential for political abuse.  

On the federal level. grand juries have been accused of being used as an 

instrument to suppress dissent. by severely invading the political and personal 

privacy of act.ivists seeking social change,87 Because grand jury proceedings 

are not subject to the ex-identiary rules of reieoance and competency, and 

because a witness may not refuse to answer a question on self-incrimination 

grounds once immunity has been granted,  prosecutors have asked, and 

witnesses have been forced to answer-, overbroad and prying questions like. 

'!describe every person who visited your house in the past six months, what 

conversations occurred.  and >rho was present when they visited", o r ,  "relate 

everg conversation you had with Smith in !970".~* The secrecy and insulation 

in which the grand jury operates has been especially criticized in the context of 

this perceived abuse,  for ihe wirness is isolated from the support of counsel and 
89 the salutary effects of publicity. On the federal level, grand juries have also 

been accused of abusing their compulsory powers for obtaining evidence by 

continuing in session long after an indictment is handed down. in order  to give 

government lawyers a means to gather evidence that they would not be able to 

otherwise obtain under existing rules of procedure. 
90 



Overall. the grand jury is  supported as an effective body for 

investigation into official misconduct o r  inactivity .'' Since it is free of control 

by the electorate, it  is claimed to be more impartial than investigatory 

committees (legislative o r  executive), whose members are  either elected o r  

appointed by elected officials, and \\*hose results may be "influenced by political 

considerations, partiality, and a deLiberated lack of thoroughness" 92 The  

broad subpoena power and secrecy of the proceedings of the grand jury 

facilitate the gathering of evidence and the taking of testimony (especially 

where reluctant witnesses are  involved), and is important in those cases where 

the prosecuting attorney has exhausted the other investigatory resources and  is 

still unable to determine whether a crime has been committed o r  by whom. 93 

Fur ther ,  the grand jury can obtain an indictment against an accused person who 

cannot be located, thereby preventing the statute of limitations from running .  

In this way, an accused person cannot escape prosecution by leaving the state 

until the statute of limitations has expired.  94 

In studying the grand jury provisions of the Xawaii Constitution. the 1978 

Constitutional Convention may wish to consider the following: 

Elimination of the Grand Ju ry  R s i r e m e n t .  In almost half of the s t a t e s ,  -- - .- -- . ~ .  . .- .. .... 

there is no grand jury requirement.95 In many of these states the prosecutor 

has  the discretion to initiate a criminal proceeding by grand jury indictment o r  

by  filing an i n f ~ r m a t i o n , ~ ~  but  where the prosecutor does not proceed by 

indictment, a preliminary hearing is sometimes required.  97 Other s t a t e  

constitutions provide that the legislature may modify o r  abolish the grand j u r y  

system. 98 

After an extensive study of the grand jury system in EIawaii, the National 

Center for State Courts has recommended that Hawaii's grand jury provision be 

deleted from the Constitution. It does not propose that the grand jury system 

be abolished, but it recommends that the grand jury be convened only in 

extraordinary cases upon order of the circuit court following a showing of good 

cause by the p r o ~ e c u t o r . ~ ~  The center recommends that in most. cases probable 

cause be determined at  a preliminary examination by the district court .  loo T h e  

center  argues that this will reduce delay, provide a more competent de t e r -  
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milation of probable cause, and eiiriiinate many of the problems that stem from 

the dependency of the grand jury on the prosecutor, from the secrecy of the 

grand jury proceedings; and from the inability of the defendant to be 

accompanied by counsel. cross-examine witnesses, or present rebuttal 

evidence Critics of this proposal, however, may question the wisdom of 

tampering with State Ri l l  of Rights guarantees and whether elimination or 

serious modification of the grand jury requirements w i l l  lead to a weakening of 

other r ights .  

Elimination -- of the -- Investigatory - Function of the Grand jury. No state 

seems to have adopted such a measure in their constitutions. As noted above, 

this alternati17e would foreclose the potential for abuse as seen on the federal 

level, yet it  might also severely restrict the prosecutor in the investigation of 

crime and official misconduct. The 1978 Constitutional Convention may also deem 

this to be an unnecessary measure, since the standard of conduct among 

Hawaii's prosecuting attorneys appears high, and consequently the instances of 

prosecutorial abuse are  r a re .  102 

Retain the Grand Jurv  in i ts  Present Role, But Provide More Protection -- - -- .-A - --- ~ 

for Defendants ~ -- and Witnesses. Such an alternative may inciude procedural 

safeguards a t  the grand jury proceedings,lo3 such as requiring that the witness 

be given the right. to have counsel present,  notice of the proceedings, adequate 

time to prepare for them, and the right to object to irrelevant and prying 

questions. Another possible amendment may include providing for more 

grand jury independence. lo5 The 1978 Constitutional Convention may wish to 

consider, however, whether these objectives are  better accomplished through 

legislation or court rules.  

PART IV. TRIAL BY JURY IN CRIMINAL CASES 

Artlcle I ,  section il,  proy-ides in part  that :  

. . . [  Ijn all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial jury of the district 
wherein the crime shall have been committed, which district shall 
have heen previously ascertained by law, or of such other district to 



which the  p r o s e c u t i o n  may he removed x i t h  t h e  consent  o f  t h e  
accused  . . . .  

This provision is based almost exactly on the Sixth Amendment of the U . S .  

Constitution. Because the Sixth Amendment guarantees have been applied to 

the states through the Due Process Clause of the Fourteenth Amendment ( s e e  

chapter 3 on Due Process and Equal T'rotection), most. but not all, aspects  of 

tbe jury trial are  strictly governed b y  standsrc!~ set forth h LT,S .  Supreme 

Court interpretations of the Sixth Amendment. Some issues,  such as the s ize  of 

the jury,  have been left to the s ta tes ,  and to state supreme cour t  

interpretations of local constitutions. 

The origins of the right to trial by jury date back to the early English 

common law. The trial jury became separate from the grand jury in the f i r s t  

half of the fourteenth century;  the jury of 12 and the requirement o f  a 

unanimous verdict also emerged at  this time Although the jury bas evolved 

over the centuries, and is no longer limited to male property owners,lo7 t h e  

basic arguments in favor of the right to jury trial have not changed. In Duncan 

v . Louisiana, the F . S . Supreme Court gave the following justifications : - 
t he  right is  "granted to criminal defendants in order  to prevent oppression by 

the Government" and to give protection "against unfounded criminal cha rges" ;  

(2)  trial by jury is "an inestimable safeguard against the corrupt or  overzealous 

prosecutor and against the complaint, biased o r  eccentric judge": ( 3 )  the r i g h t  

reflects an "insistence upon community participation in the determination of gluilt 

o r  innocence". 

The Right to Jury Trial "in A11 Criminal Prosecutions" 

In Duncan - v .  Zouisiana, ~ the U. S .  Supreme Court bound the states to 

afford a defendant an opportunity for jury trial in all criminal cases where t h e  

defendant would have the opportunity in federal court .  109 Despite t h e  

seemingly absolute lang-uage of "all criminal prosecutions". the Court has limited 

the  right of jury trial to "serious" offenses for which the defendant faces a 

possible penalty of 6 months o r  more imprisonment. llo 
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Eccn t h o u ~ h  the defendan! has a right :a jury tr iai ,  the defendant may 

waive: 01- voluntarily relinquish, it  according to the t e rn~s  of Rule 23ibj  of the 

Hawaii Rules of Penal I'rocedure. 111 

T h e  Right to a "Speedy  and Public Trial" 

The I-equirement of a speedy trial was applied to the states by the U . S  

Supreme Court in Klopfer v. ...-. North .- Carolina. .- .~ The rationale behind this 

guarantee is that it prevents prejudice to the defendant, whose normal routine 

has been disrupted by the imposition of criminal charges and whose ability to 

prepare an adequate defense m~ouid be undermined by delay .l13 The right to a 

speedy trial only emerges when the defendant becomes an "accused", through 

formal indictment or  information, o r  is restrained through arres t  and 

detention 114 

'i'he right to a speedy trial is relative, and delay a matter of degree 115 

In federal ::ourts; the Speedy Trial Act of 1 ~ 7 4 ~ ~ '  provides guidelines for  

determining 'vhether the right has been violated. The Act imposes certain time 

limits between arres t  and indictment, between arraignment and trial.  Delay 

resulting from, e . g . .  the unavaiiahiiiiy of the defendant o r  of essential 

witnesses is not calculated in ,  nor is delay "where the ends of justice a r e  

served".  Where the delay is inordinate and inexcusable, the charge is to be 

dropped, either with prejudice . e , subsequent prosecution barred) o r  

without prejudice (subsequent prosecution possible). In Hayn;aii, Rule 48(b) of 

the  Hawaii Rules of Penal Procedure permits the dismissal of the charge,  with o r  

without prejudice, if trial is not commenced within 6 months from the date of 

a r res t  or  filing of the charge.  Certain types of delay are  not counted inlo the 

6-month period, including the c-atch-ali delay for "good cause" 

'The requirement of a public trial was imposed on the states by the U . S  
.*- 
1si 

Supreme Court. in -.... In -. re  Oliver. and has been recognized by the Hawaii 

Supreme Court since 1 9 0 6 . ~ ~ - ~ ~ ]  public trial is a trial a t  which the public is  

f ree  to attend."'l9 public attendance being an important safeguard of t he  

int.egrity and impartiality of the courts .  Judges ,  however. a r e  not prevented 



from excluding persons "whose conduc? o r  pi-csencc in the  courtrooms is siach 

that the orderly,  fair and impartial functioning of the courts are  affected" 
120 

The Right to Trial by "an 11npartiai Jury" 

The right to an "impartial jury" is perhaps the most heavily intt?rpreted 

aspect of the jury trial.  United States and itia%vaii Supreme Court decisions :earl 

to the conclusion that an "hpa r t i a l  j u r y ' y s :  ( I )  one which reflects a f a i r  

cross-section of the community; (2) one from which biased jurors have been  

removed; and ( 3 )  one ivhich has been insulated from highly prejudicial 

publicity. 

Fair Cross-Section of the ~ Community. ~ 'The i.7.S. Supreme Court has slot 

insisted that, the jury rolls o r  the venire ( the  panei from ~vhich The jury is 

selected) be a perfect mirror of the community or  accurately represent eve ry  

identifiable group.12i I t  does require that the jury be broadly representative 

and that systematic exclusion of identifiable groups is impermissible. 122 

Jurors  may be selected more o r  less randomly from one o r  more 

presumably standard.  neutral l ists ,  such as  voter registration l ists ,  or  may be 

chosen by selectors exercising "discretion" as to who should s e r v e .  

Discretionary methods are much more rigorously scrutinized by the courts t h a n  

random methods. so as to insure that  no group is being purposefully 

e1i1ninated. l~~ Almost every court has approved the use of voter l ists .  124 in 

Hawaii, voter Lists are  used,  with optional supplemental lists such as taxpayers '  

o r  drivers'  license l ists .  In the First Circuit. (Oahu),  voter lists a r e  

supplemented w7i;iCh names from the telephone book. 125 IIowever. e r en  with t h e  

random method of selection, certain groups tend to bc underrepresented on 

juries--blue-collar workers, non-Whites . the young, the elderly, and women 
126 

The underrepresent.ation of certain groups is due in part  to t h e  

inadequacy of voter lists as an exclusive source of jurors. I t  is also due to t h e  

fact  that the pool of potential jurors is fu r ther  narrowed b y :  
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!i) UG- i~qualificarion ( c .  g .  . not a eitizen of the C. S .  o r  Hawaii, 18 
years old. and a resident of the circuit j ; 127 

(2) Exemption ( e . g .  , is an attorney or practicing physician)$28 

(.3) Excuse !e. g .  , "serious personal hardship" or other "good 
cause'!. 1.29 

The groups underrepresented on juries are those most, often assumed by the 

courts to be inconvenltznced by jury s e r v ~ c e  and therefore most often 

excused. 130 

Elimination of - Biased Jurors .  After potential jurors are summoned to the 

courthouse, the pool is narrowed still fur ther  by a process of questioning 

known as voir dire.  In Hawaii state courts,  the questioning is conducted -- -~ 
primarily by the attorneys,  rather than by the judge.131 The attorneys a re  

permitted an unlimited number of "challenges for cause" where they can 

demonstrate to the judge a "narrowly specified. provable and legally cognizabie 

basis of partiality such as a repationship to the defendant o r  admitted racial 

prejudice.133 The attorneys also are  permitted a limited number of "preemptory 

challenges", which are  exercised without giving a reason. "without inquiry and 

without being subject to the court's control". 134 

Although the use of preemptory challenges has been criticized for tending 

to remove those who appear idiosyncratic and also minorities who would make the 

jury r e p r e s e n t a t i ~ e , ' ~ ~  it is  nonetheless seen as  helpful in weeding out jurors 

affected by bias, where bias cannot be clearly proved. 136 

Careful jury selection procedures and thorough - A  voir dire inquiry a re  

especially important in heavily publicized cases. Each prospectix7e juror needs 

to be questioned--out of the presence of other prospective jurors--as to 

whether the juror has been exposed to prejudicial publicity and whether the 

juror has a fixed opinion as to guilt o r  innocence. 13' Qualified jurors do not 

have to be completely ignorant of the facts and issues of the case,  but on the 

other hand, a juror's good-faith assurance of impartiality is not necessarily 

enough. 138 



Insulation of the J u r r  --.- from ---. Prejudicial ..~ ~ Publicity. -~ Two of the more 

extreme methods of controlling prejudicial publicity--use of the silence o r d e r  

and sanctions against representatives of the media who violate the order--are  

discussed in chapter 3 on the First Amendment. Other methods of facilitating 

an impartial verdict include: (1) continuance; (2) change of venue; ( 3 )  

cautionary instructions to the jury; (4)  sequestration: and (5) restrictions upon 

public statements made by court-related personnel. 

The continuance is a postponement of the trial until the effect of publicity 

diminishes. I t  is disadvantageous in that it conflicts with the guarantee o f  a 

speedy trial 139 

The change of venue entails removal of the case to another jurisdiction 

which has not been affected by the inflammatory publicity. The Hawaii Rules of 

Penal Procedure, Rule 2I(a) permits transfer to another circuit, upon motion of 

the defendant, where the court is satisfied that there is "so great a prejudice 

against the defendant that  he cannot obtain a fair and impartial trial". T h e  

change of venue is of questionable benefit in the event of a major crime 

publicized statewide. 140 I t  also compels the defendant to waive the defendant's 

constitutionai right to be tried in the "district wherein the crime shall have been 

committed".141 But Article I ,  section 11, by explicitly allowing for the possibility 

of a change of venue ("or of such other dis t r ic t . .  . " ) .  is plainly more concerned 

with the detrimental effects of prejudicial publicity. 

I t  has been argued that careful voir dire inquiry of prospective jurors ,  

followed by instructions to jurors once seated not to read,  listen to, or view 

news reports,  will yield an impartial verdict. Sequestration, o r  isolation of 

the jury throughout the tr ial ,  xsill effectively prevent exposure to publicity, h u t  

has  drawbacks in terms of the expense and hardship to jurors. Also: 

isolation could produce undesirable results during the jury's deliberations s u c h  

a s  the domination of the group by one faction or individual 144 

Rather than impose a silence order on the press .  the court can attempt to 

limit information relcased to the press by court-related personnel--the poli c e ,  

prosecutor, defense counsel, and witnesses. This, horvever, interferes with 
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their First Amendment rights. One court has held thar lawyers' comments about 

pending or  imminent litigation can only be proscribed if they pose a "serious 

and immhent threat" of interference with the fair administration of justice. 146 

Juries of Less than Twelve Less than Unanimous Verdicts 

Since 1570, the C .  S .  Supreme Court has been promoting 2 important 

changes in the structure and functioning of the jury: (1) reducing the number 

of jurors, as a means of obtaining efficiency and economy; (2) allowing majority. 

instead of unanimous, verdicts? as a means of reducing the time and difficulty 

of deliberations. 14' In a series of decisions, the Court has ruled that the 

traditions of juries of 12 and unanimous verdicts are not required by the consti- 

tution. Juries of less than 12 have been approved in state criminal cases, 148 

and in federal civil cases. 14' Less than unanimous verdicts have been allowed 

in state criminal cases (and by implication, in state civil cases) but disallowed 

for aU federal cases. 15' The Court has yet to decide whether a jury of less 

than 12 - and a majority verdict together would pass constitutional muster. 

The Court is of the view that a jury of less than 12 still fulfills the 
151 requirements of a jury: (1) "large enough to promote group deliberation"; 

(2) "free from outside attempts at intimidation"; ( 3 )  able to "provide a fair 

possibility for obtaining a representative cross-section of the community" 

However, there is some evidence that smaller juries are less representative, less 

reliable (the more jurors, the less random error) ,  and more erratic in their 

verdicts. 152 Roughly, the same arguments apply to the question of majority 

verdicts. 153 

It is also questionable whether smaller juries save time and money, or at 

least whether the savings are significant enough to warrant the change. 

Smaller juries are less prone to "hang2'--or be unable to reach a unanimous 

verdict--but perhaps a "hung" jury is an indication of some substantial, 

unresolved controversy and shows that the government has not proved its case 

against a criminal defendant beyond a reasonable doubt. 154 



A number of states hare reduced the  size of the jury in c i v i l  and 

misdemeanor cases,155 and 81 out of 94 federal disrricts have adopted 6-person 

juries in civil cases lS6 But only 4 states have juries of less than 12 in major 

felony cases. The state supreme courts of Alabama, California, and Rhade 

Island have interpreted their. state constitutions to require a jury of 12. 157 

The debates at the 1950 Constitutional Convention indicate that t h e  

delegates understood the jury to be a jury of 121S8 and that a criminal defendant 

had a right to a unanimous verdict. 159 Court rules, of course, might pennit ,  

with the consent of the defendant, waiver of a jury trial, stipulation to a jury of 

less than 12, or stipulation to less than a unanimous verdict in all but capital 

cases.16@ Even though assumptions about jury size and unanimity are no longer 

as settled as they once were, it would appear that Article I ,  section 11, still 

presumes the right to a jury of 12 and a unanimous verdict. i61 

PART V. EXCESSIVE FINES AND CRUEL 
OR UNUSUAL PUNISHMENT 

Prohibitions against the imposition of excessive fines or  the infliction of 

cruel or unusual punishment limit the power of the legislature and the courts to 

impose sentences on those convicted of crimes. Proper sentencing, whether in 

the imposition of imprisonment, fine, or a combination of these, seeks to 

accomplish the following, often inconsistent, goals : (1) reiribution ; (2) 

rehabilitation of the offender; (3) deterrence, both with respect to t h e  

convicted individual and others who might commit the same offense; (4) isolation 

of those who pose a danger to societ):. 16 2 

Excessive Fines 

Excessive fines are specifically prohibited by nearly all s ta te  

constitutions . 163 The Hawaii Supreme Court has yet to pass on the question of 

what constitutes "excessiveness". But it has relied on the Equal Protection 

Clauses of the United States and Hawaii Constitutions to declare unconstitutional 
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a statute pr.oriding for imprisonment ivhere the person could not afford to pay 

the fine.164 The Hawaii Penal Code is in keeping with this decision, and does 

not permit imprisonment where there is an inability to pay 
165 

Cruel and Gnusual Punishment 

'The Hawaii and U , S . Constitutions have similar provisions prohibiting 

cruel and unusual punishment. The Hawaii provision reads in par t :  166 

Excessiv~ b a i l  s h a l l  n o t  be  r e q u i r e d ,  n o r  e x c e s s i v e  f i n e s  imposed?  
n o r  c r ~ l e l  o r  uriusual  punishment  in f l ic ted .  

The Eighth Amendment of the 1i.S. Constitution is similar except that  the  

phrase is constructed in a conjunctive manner so that  cruei -- and unusual 

punishment. is prohibited.16' Hawaii's disjunctive construction of the phrase 

does not necessarily mean ihat  delegates intended a broader o r  narrower scope 

of protection. The phrase has remained unchanged since the 1953 Constitutional 

Convention where a report  explained that  it was modeled after the Eighth 

Amendment so that  Hawaii would have the benefit of federal decisions construing 

the amendment. The Eighth Amendment protections against cruel and 

unt~sua l  punishment are  also applicable to the states through the Due Process 

Ciause of the  Fourteenth Amendment of the U . S . Constitution. 16 9 

Federal ~p~ ~.. Agplication. When the phrase "cruel and unusual" punishment 

was included in the 7 .  S .  Constitution, it was intended primarily with 

proscribing torturous and barbaric methods of punishment17o such as  pillorying, 

disemboweling, decapitation, drowning, and quartering. At the beginning of 

this century,  however, the V . S .  Supreme Court rejected this Limited 

interpretation and said in Weems -- v.  United States that the amendment "is not 

fastened to the obsolete but  may acquire meaning as public opinion becomes 

enlightened by a human justice". Later,  in - T r s  v. Dulles, a standard was 

established that all future  punishments must meet: 
173 



The ( E i g h t h )  Amendment must  d r a ~  i t s  meaning  from e \ ~ o l v i n g  s t a n d a r d s  
o f  decency t h a t  mark tiir p r o g r e s s  of a matur ing s o c i e t y .  

The rule following from these 2 cases is t.hat the Eighth Amendment may 
17.1 

he used to insist that criminal sanctions be in proportion to the offense. A 

result of this rule has been tha? the U . S .  Supreme Court has declared t h a t  

certain activities or  physical activities should not be rreated as crimes. F o r  
175 

example, in Robinson v .  California. the U.S. Supreme Court found t h e  

Eighth Amendment was violated when a California law- made it a criminal offense 

to be in the mere s ta te  of narcotic addiction, a condition the Court felt. was a 

sickness.  

Hawaii -- - Application. -~ Since the 1968 Constitutional Convention, few cases  

have discussed the Hawaii provisions. However. in State v .  - ~ a u k e a , " ~  t h e  

Hawaii Supreme Court rejected arguments that a state law providing Life 

imprisonment for a multiple felony offender violated this provision of the llasvaii 

Constitution. Although the Court acknowledged that an appropriate s tandard  

for  judging whether a sentence violated this provision of the Hawaii Constitution 

was whether the sentence would "shock the conscience of reasonable persons o r  

outrage the moral sense of the community in light of the developing concepts of 

decency", the Court felt that  the punishment of life imprisonment for an adul t  

multiple felony offender did not violate this standard.  17' The Hawaii Cour t  

found in another ease that  the imposition of penalties for the mere possession of 

marijuana did not violate the constitutional guarantees against cruel o r  unusual  

punishment. 178 

The Death Penalty: Cruel and Unusual Punishment? 

Addressing the issue of whether the death penalty violated the Eighth 

Amendment protection against cruel and unusual punishment, the C . S . Supreme 

Court recently upheld the death penalty for murder but s t ruck down t h e  

imposition of that sentence for rape because the penalty was disproportionate to 

t he  crime. 
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in  the l976 landmark case of G r a  -. v .  -- Geor;=ta -- - a, the Court ruled that the 

death penalty *'does not invariably violate the Constitution" nor  can its infliction 

for the crime of murder be considered cruel and unusual. 17' The Court 

justified i ts  decision by pointing out that the framers of the U. S.  Constitution 

were well aware of the use of the dealh penalty for murder when the provision 

was being drafted.  Fur ther ,  for 2 centuries. the Supreme Court has 

consistently acknoxc.ledged that the penalty of death for murder was not invalid 

per st:. 189 

More importantly. the Court believed that the use of the penalty did not 

run contrary to i ts  previous holdings that criminal sanctions must meet 

contemporary standards of decency. A s  evidence, the Court pointed to the 

actions of the Congress and 35 states which reenacted capital punishment 

legislation during the 4 years preceding the -. G r - g  decision due to an earlier 

court decisionla' which caused these states to modify their statutes imposing the 

death penalty. Other evidence used by the Court to indicate that the death 

penalty met the "contemporary standards of decency" were jury verdicts. "The 

jury is  also a significant and reliable objective index of contemporary values 

because it is so directly involved". The Court in also dwelt on the 

penological justification of the death penalty. Essentially, the Court accepted 

retribution as "essential in an ordered society that asks its citizens to rely on 

legal processes rather than self-help to vindicate wrongs", and also that the 

death penalty was still a significant deterrent 183 

Explicit in the G- decision was the belief that the criminal sanctions 

must be proportioned to the crime. I R 3  When the C . S . Supreme Court reviewed 

the use of the death penalty in 1917 for the crime of rape of an adult woman, in 

Coker v .  C e o s i a ,  it  declared that the infliction of the death penalty was -. --- - - 

unconstitutional stating that although "rape is without a doubt deserving of 

serious punishment. . . i t  does not compare with murder, which involves the 

unjustified taking of a. life'!.18' In Coker, -. the Court reasoned that Georgia law 

authorizing the death penalty in certain circumstances for rape and murder gave 

no consideration to the harm done to the victim. "Life is  over for the victim of 

the murderer", said the Court. Particularly disturbing was that a rapist 

could he executed if there was a previous felony record, the rape was committed 



while in the commission of another capital felonj-, o r  if the erinti was comni?led 

in an outrageous o r  wantonly vile or horrible or inhumane manner IR7 B , ~ ~  a 

murderer, absent these aggravating circumstance o r  others authorized by l aw,  

could not be sentenced to death. 18' Further ,  the Court implied that the dea th  

penalty for rape would not meet the "contemporary standards of decency t e s t "  

as  only Georgia out of the 35 states having a dearh penalty provided t h a t  

sanction for the crime of rape 189 

S e n t e n e x  Procedure in A . I ~ o s i r g  - .- the -.-. Death ~ Penaltv. -.~ A s  important as t h e  

constitutional validity of the death penalty are the procedures used by t h e  

states in determining whether the penalty should be imposed on a particular 

offender. Earlier in 1972, the U . S .  Supreme Court found in Furman v .  

=iaIgC -. that the stat.els death penalty procedures were unconstitutional 

because of the substantial risk that it would be imposed in an arbitrary a n d  

capricious manner. IS1 The Court in Furman required that the sentencing 

authority's discretion, whether judge or jurj:, be properly guided and limited in 

the matter of whether a human life should be taken o r  spared.Ig2 This could be  

done, said the Court in G r s ,  "by a carefully drafted statute that ensures t h e  - 
sentencing authority is given adequate information and guidance". lg3 In 

Woodson v .  - North -- ~ a r o l i n a , ' ~ ~  a decision that accompanied G x ,  the Cour t  

reiterated this desire by stating: 195 

. . .  the fundamental respect for humanity underlying the Eighth 
Amendment,. . .requires consi.deration of the character and record of 
the individual offender and the circumstances of the particular 
offense as a constitutionally indispensable part of the process of 
inflicting the penalty of death. 

The -. G= decision approved a death penalty sentencing procedure which 

separates sentencing from the actual trial so that the sentencing authority may 

be  apprised of all information: not admissible or relevant at  the trial, but which 

provides the authority with all considerations that should be weighed in its 

decision to impose execution .Ig6 The sentencing authority is  required to f ind  

the  existence of one statutory aggravatirg circumstance before sentencing a 

person to death and Georgia's law also provides an additional safeguard by 
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requiring atitomat~c revlei.; of death sentences b y  the state supreme court. 

Generally. state statutes have been upheld if the la% prov~des for the 

consideration of both mitigating and aggravating circumstances as part of the 

death penalty sentencing procedure. In -- Roberts - v .  ~ o u i s i a n a , ' ~ ~  state law 

providing for the execution of a murderer of a peace officer was declared invalid 

because it did not provide for the consideration of mitigating circumstances such 

as the youth of the offender, the absence of previous convictions. the influence 

of drugs or alcohol. or extreme emotional disturbance, and the existence of 

circumstances which the offender reasonably believed provided moral 

justification. 198 

Summary 

The U.S. Supreme Court has established the rule for interpreting the 

cruel and unusual punishment provision of the U .S .  Constitution. This rule 

states that a criminal sanction is unconstitutional if it makes no measurable 

contribution to acceptable goals of punishment or if the punishment is grossly 

out of proportion to the severity of the crime. Further, the Court has given 

emphasis and importance to the procedures used in imposing the most extreme 

punishment of death. Within this framework, the states must consider their 

provisions for cruel and unusual punishment. 

State Constitutional Provisions. The recent U .  S . Supreme Court - - - 

decisions interpreting the Eighth Amendment provide the basis for states to 

decide whether or not to enact death penalty legislation. For states with similar 

constitutional provisions or which rely on federal decisions to construe their 

own amendment, the infliction of the death penalty in some instances appears 

not to be a cruel and unusual punishment. State laws are subject to the U. S. 

Supreme Court's constitutional concerns regarding sentencing procedures. 

Currently. at least 35 states have enacted the death penalty legislationlg9 and in 

Hawaii, bills have been introduced reinstituting capital punishment in both the 

Eighth and Ninth Legislatures. 200 



Attention must a i m  be siven to the role that slate suprc+rne cour1.s nay 

have as to whether the death penalty can be used in their s ta tes .  As the f ina l  

unreviewable authority of their own state constitutions, they may find different 

protections under provisions that are textually similar to the T:. S .  Constitution 

For example, in 197% the California Supreme Court in People ~~~~ ~...~~ x7 

Anderson2'' ~ ..... declared that  California's const.itutiona1 provision prohibiting c r u e l  

o r  unusual punishment \%as violated by the state 's  use of the deatk penalty 

Interpreting the California provision, which is identical to Ffa~vaii's , the 

California Court. found the death penalty to be a cruel punishment because of i t s  

infrequent use and that retribution was not a valid social purpose of an  

enlightened contemporary society. 202 

The California Supreme Court decision meant that a state constitutional 

amendment was needed for the death penalty. Later that same? year ,  California 

voters approved a constitutional amendment placed on the ballot by the initiative 

process that negated the findings of the court .  The amendment gave effect to 

all statutes declared unconstitutional by the Anderson decision and specifically 

stated that the death penalty did not constitute cruel o r  unusual punishment. 203 

The 1968 Hawaii Constitutional Convention specifically addressed the i s sue  

of capital punishment. A floor amendment was offered that. would prohibit t h e  
204 

death penalty. The amendment read: 

Excessive b a i l  s h a l l  n o t  be r e q u i r e d  nor  e x c e s s i v e  f i n e s  imposed. nor 
c r u e l ,  unusual  o r  ... c a s t a l  punishment i n f l i c t e d .  (Emphasis added)  

Although the motion was defeated, it  did not mean that delegates were in 

favor  of capital punishment. Some of the opponents of the aniendment believed 

that  because state law already abolished the use of that penalty, it  was  

unnecessary to address the matter. 205 

The few states that mention the death penalty in their constitutions 

mention them in a context separate from their cruel and/or unusual punishment 

provisions. These appear to be either authorization for the legislature to emact 
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capi?.al punishment laws or provide procedural protection rather than making 

explicit provision for ,  or abolishment of ,  the death penalty. Montana's 

Constitution explicitly states that the power of the legislature to authorize the 

death penalty shall no? be affected by  the desire for criminal sanctions that are  

in keeping with the principles of reformation and prevention '06 A similar 

provision in Xorth Carolina's Constitution provides the stale's General Assembly 

With the authority to enact capital punishment laws but aniy for th? crimes of 

murder, arson. blurglary , and rape 207 Three states have provisions that deal 

with the provision of a trial by jury for all crimes for which the death penalty is 

authorized. The legislature in New Hampshire is  prevented from enacting any 

laws which wiLl take away the right to a trial b y  jury,208 and in ~ r i z o n a ~ ~ '  and 

~ ~ o u i s i a n a , ~ "  a mandatory jury size of 1.2 is required for all offenders charged 

with crimes in which execution can be imposed. Eleven states have provisions 

similar to Hawaii's which require that no one shall answer for a capital crime (or  

a crime with the punishment of death) unless initially indicted by the grand 

jury. 2u 

PART YI. DOUBLE JEOPARDY 

The Fifth Amendment of the 17. S .  Constitution, which was made binding 

on the states in 1 9 ~ 9 , ~ ~ ~  provides that no person shall be "subject for the same 

offense to be twice put in jeopardy of life o r  limbt'. Article I .  section 8, of the 

Hawaii Constitution has an identical provision, except for the deletion of the 

phrase "life and limb" from the end of the passage. 

The rationale for the double jeopardy provision is that the s ta te ,  with its 

vastljr greater resources, should not be allo%ved to subject an individual to the 

repeated embarrassment, expense, and ordeal of defendhg a charge for the 

same alleged offense. The individual should not be forced to live in a 

continual state of anxiety and insecurity, and the state should not be permitted 

to enhance the possibility of convicting an innocent person by repeated 

prosecutions. 214 



215 
Once jeopardy attaches, that is, once the defendailt is put  to trial,  :.he 

defendant can raise a double jeopardy claim at  a second trial even if the f i r s t  

trial ended without a final judgment ( e .  g .  , a mistrial was declared). ilowever , 
the double jeopardy claim cannot be raised where the defendant wins a reversal  

upon appeal216 o r  in certain unusual situations where the public interest in a 

fair  trial requires that a mistrial he declared and the defendant he subject.ed to 
217 a second trial. Where a jury convicts on a lesser charge,  the defendant is 

deemed to have been acquitted of the higher charge.  Accordingly, if t h e  

defendant appeals a conviction and wins a reversal. the second trial must be 

limited to the lower charge.  215 

The doctrine of doubie jeopardy prohibits not only Ihc relitigation of 

criminal offenses, but also includes the relitigation of specific issues already 

adjudicated at  the first. trial.  Consequently, where a factual issue that is an 

essential element of a second charge was the basis for ac(luitta1 of the f i r s t  

charge,  the defendant may not be tried on that. second charge.  For example, a 

defendant who was charged with robbing a victim and then acquitted on t h e  

ground that the defendant had not. participated in the event could not. be t r i ed  

for  the robbery of the victim's companion. 219 

"Jeopardy of life o r  limb" generally refers to criminal prosecutions. It 

does not apply to proceedings that are remedial and not "essentially criminal" in 

nature  220 Although not usually applicable to civil trials. the doctrine may be 

invoked in civil proceedings where the stigma and loss of liberty are  similar to a 

criminal trial.  221 

One area of controversy in the area of doubie jeopardy is the so-called 

"dual sovereign" problem. Under ou r  federal system of government, there a r e  2 

independent sovereigns--the state and federal governments--each responsible 

f o r  the enforcement of their own laws. Because there are  2 sets  of laws, t.he 

same act may produce 2 offenses. Therefore, each sovereign can choose to 

prosecute separately, under its own laws for the samc conduct. and the 

defendant cannot claim double jeopardy. 222 
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The doctrine of dual sovereignty has been supported by 2 polic:: 

considerations. First,  there is the danger of encroachment by each sovereign 

on the enforcement of its own laws: federal prosecution for a lesser charge 

could deprive the state of the opportunity to prosecute for a far greater offense 

arising out of the same act, and vice versa. For example, the same act may 

make the defendant liable for prosecution for murder under state 1a.w and also 

for prosecution for federal civil rights violations. If dual prosecutions were 

barred, federal prosecution for the lesser civil rights charge could preclude 

state prosecution for murder. Secondly, there are potentially substantial 

difficulties involved in determining when one offense is similar enough to bar 

prosecution for another. 

Critics of the doctrine have pointed out that the ratioriale for prohibit ig 

successive prosecution b y  the same sovereign applies as well to successive 

prosecution by different sovereigns. They argue that the doctrine erodes 

respect and support for the judicial process by undermining the "social value of 

certainty". 223 As a practical matter, however, the dual sovereign doctrine may 

not have as serious consequences as feared, for the federal government has 

voluntarily refrained from reprosecution after most state convictions, 224 and 

many states including ~ a w a i i ~ ~ '  bar state prosecution after conviction by the 

federal government for the same criminal act in many instances. 226 

PART VII. HABEAS CORPUS 

Suspension of the Writ 

Federal &Lication. Article I ,  section 9 ;  clause 2 :  of the U .  S.  

Constitution provides : 

The Privilege of the Yrit o f  Habeas Corpus shall  no t  be 
suspended, unless when i n  Cases of Rebellion or Invasion the public 
Safety may require it .  

The main purpose of a prisoner's petition for a writ of habeas corpus is to 

gain immediate relief from illegal confinement. The petition tests whether the 



pr isoner  h a s  been depr ived  of i iberty without d u e  p rocess .  The clause is no I a 

limitation upon the  s t a t e s ,  b u t  only upon t h e  federa l  government.  227 The 

clause carefully lists circumstances which may justify suspension of t h e  

privilege of t h e  wr i t .  However, t he  primary i ssue  historically h a s  been who h a s  

t h e  power to s u s p e n d .  I n  England,  suspension was by parl iament ,  228 A wellm 

noted suspension of t h e  writ  in America was b y  President  Lincoln in 1861. 229  

O n e  authori ty h a s  said t h a t  t h e  f ramers  of t h e  C . S .  Constitution may h a v e  

consciously omitted mentioning which b ranch  of government is authorized t o  

s u s p e n d  t h e  wr i t .  230 T h e  framers may have  lef t  t he  quest ion open f o r  

subsequen t  resolution ; o r ,  familiar with t h e  historical background of t h e  w r i t ,  

they  may have  unders tood the  power of suspension to b e  a legislative one a n d  

therefore  failed to indicate t h e  reposi tory of t h e  power. 231 

One commentator h a s  set forth 3 possible construct ions of the  clause: 232 

=, it can be read t o  give exclusive suspension power t o  
Congress. The loca t ion  of the  habeas corpus clause i n  a r t i c l e  I 
lends s t rong support t o  t h i s  pos i t ion .  However, Congress i s  o f t e n  i n  
recess o r  adjournment; i f  an emergency a r i s e s  which might j u s t i f y  
suspension of the  w r i t ,  it may be cumbersome a t  t he  very l e a s t  t o  
sumnon l e g i s l a t o r s  t o  Washington t o  decide i f  suspension i s  
warranted. A t  worst,  t he  emergency may have assumed d i sas t rous  
proport ions before l e g i s l a t i v e  r e so lu t ion  of the  suspension quest ion 
would be poss ib le .  Manifestly, t hese  f a c t o r s  m i l i t a t e  i n  favor of a 
second cons t ruc t ion  grant ing exclus ive ly  t o  the  executive branch the  
power t o  suspend the  w r i t .  The Pres ident  can more conveniently and 
quickly make the  f a c t u a l  determinations contemplated by the  habeas 
corpus c lause .  Convenience and speed, however, can lead  t o  
a r b i t r a r i n e s s  and oppression i f  t he  power of suspension i s  lodged i n  
t h e  Pres ident  alone;  reposing the  suspension power i n  Congress would 
provide t h e  assurance of popular p a r t i c i p a t i o n  i n  such a grave and 
s e n s i t i v e  dec is ion .  A t h i r d  cons t ruc t ion  is t h a t  t h e  suspension 
power i s  "concurrent" as  between t h e  Pres ident  and Congress, so  t h a t  
the  President  might a c t  i n  the  absence of congressional provis ion .  

T h e  United Sta tes  Supreme Cour t  n e v e r  h a s  been faced with t h e  ques t ion  

of specifying who h a s  t h e  power to suspend  t h e  His tory ,  however,  h a s  

shown tha t  in time of war even justices not  otherwise prone  to condoning s e v e r e  

res t r ic t ions  on l iber ty  have  suppor ted  t h e  executive:  234 
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Preceden t  now s u p p o r t s  e x e c u t i v e  suspens ion  o f  t h e  w r i t ,  and when t h e  
t i m e  unhappi ly  comes when t h e  w r i t  i s  a g a i n  suspended, t h e s e  
p r e c e d e n t s  w i l l  no doubt be invoked. i f  t h e  need i s  d i r e  enough, 
c o n s t i t u t i o n a l  argument,  however w e l ~ l  founded, w i l l  be  d i s r e g a r d e d .  
I t  i s  no answer t o  speak of t h e  ends n o t  j u s f i f y i n g  t h e  means; f o r  
when s o c i e t y ' s  e x i s t e n c e  i s  t h r e a t e n e d ,  o r  b e l i e v e d  t o  be 
t h r e a t e n e d ,  q u e s t i o n s  of ends o r  means cease  t o  be r e l e v a n t  u n l e s s  
government i s  t o  a c q u i e s c e  i n  i t s  own downfal l  i n  t h e  name of 
p r i n c i p l e .  There  i s  l i t t l e  p r e c e d e n t  f o r  t h a t .  

Hawaii Application. Article 1 ,  section 13, of the Warvaii Constitution, 

drawn up by the 1950 Hawaii Constitutional Convention and unchanged since that 

time, reads : 

The p r i v i l e g e  of t h e  writ  of habeas corpus  s h a l l  n o t  be  
suspended, u n l e s s  when i n  t h e  c a s e s  o f  r e b e l l i o n  o r  i n v a s i o n  t h e  
p u b l i c  s a f e t y  may r e q u i r e  i t .  

The power of suspending t h e  p r i v i l e g e  of t h e  w r i t  of  habeas 
corpus ,  and t h e  laws o r  t h e  e x e c u t i o n  t h e r e o f ,  s h a l l  never  be 
e x e r c i s e d  excep t  by t h e  l e g i s l a t u r e ,  o r  by a u t h o r i t y  d e r i v e d  from i t  
t o  be  e x e r c i s e d  i n  such p a r t i c u l a r  c a s e s  on ly  a s  t h e  l e g i s l a t u r e  
s h a l l  e x p r e s s l y  p r e s c r i b e .  

The first sentence is identical with the language of Article 1; section 9 ,  of 

the U . S. Constitution and thus carries with it federal judicial interpretations as 

to when a suspension may take place. 235 The second sentence "makes it 

perfectly clear that that power (suspension of the writj resides in the legis- 

lature, not in the executive". 236 Underlying this theme is the assumption, not 

without merit, 237 that this provision : 238 

. . .  would n o t  i n  any r e s p e c t  i n t e r f e r e  wi th  t h e  power of t h e  f e d e r a l  
government i n  c a s e  of a  n a t i o n a l  emergency opera t i r ig  under  t h e  
a p p r o p r i a t e  s e c t i o n  of t h e  F e d e r a l  C o n s t i t u t i o n  t o  suspend t h e  
p r i v i l e g e  of t h e  w r i t  o f  habeas  corpus by a c t i o n  of t h e  Congress.  

One framer has noted: 239 

Y o u ' l l  r e c a l l  [ t h a t ]  d u r i n g  [World War 1 x 1  we enac ted  t h e  Hawaii 
Defense Act ,  and t h a t  had a  v e r y  q u e s t i o n a b l e  p r o v i s i o n  i n  i t ,  
a u t h o r i z i n g  t h e  governor  t o  suspend Laws. Now t r a d i t i o n a l l y  t h a t  has  
been t h e  anathema of democrat ic  p r o c e s s e s .  I t  went back t o  t h e  r e i g n  
of George t h e  T h i r d ,  where George t h e  Th i rd  endeavored t o  and d i d  i n  
f a c t  suspend a c t s  o f  t h e  P a r l i a m e n t .  



There have not been many proposals to change this section of i k e  

Constitution, since the question of who suspends the writ i s ,  at this time: 

situated behind the central issue which occupies center stage. The reasons fo r  

and the manner iq which the lower federal courts have intruded into t h e  

administration of state criminal jus' m e  240 

Habeas Corpus and the Exclusionary Rule 

History of -. the Writ. Although the writ of habeas corpus specifically is 

mentioned in the Ti. S .  Constitution. early decisions required that any prisoner's 

right to such a writ must be established by Congress. 241 Originally, the r ight  

to file a writ of habeas corpus was granted only to prisoners held in federal 

custody, and the scope of the writ was limited to consideration of whether t he  

sentencing court had jurisdiction over the subject. 242 It was not until the  

Habeas Corpus Act of 1867 that the writ was extended to a state prisoner who 

was "restrained of his or her liberty in violation of the Constitution, or any 

treaty or law of the Vnited States. .  . . ''243 However, the scope of the writ. was 

not expanded beyond an inquiry into the sentencing court's jurisdiction. 233 

This restriction was removed in the 1953 case. Brown v .  ~ l l e n  ,245 where t he  -- -- 

U.S.  Supreme Court concluded that regardless of the adequacy of the s ta te  

court's procedure, the federal courts could review or rehear a state prisoner's 

federal claim and decide the case on the merits .2"6 Finally, in v .  Noia 247 _ -3 

a 1963 case, the Court held that the requirement in 28 U . S . C . A .  sec. 2254, t ha t  

a state prisoner exhaust all state remedies before application for federal habeas 

relief would be granted, refers only to failure to exhaust remedies still open to 

the applicant at the time of the application. 

Federal habeas corpus petitions flourished under the expanded powers of 

the writ. 248 %oreover, the 1963 case, -- Townsend - v .  --- sain2" required tha t  a 

federal court grant an evidentiary hearing to a habeas corpus applicant i n  a 

specific set of circumstances,250 many of which determined whether the s ta te  

court appeared to have given the applicant a "full and fair" hearing. 
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Exciusiona.rv -~ Rule. ... The Exclusionary Rule refers to in-court suppression 

of evidence obtained in violation of the right to be free from unreasonable 

searches and seizures. The foundation for the Exclusionary Rule was laid in 

the 1886 &d v.  United case where the Court prevented federal - - -- 
authorities from confiscating private books and papers.  In the 1921 Gouled v .  
United States -- -. 252 case, illegally seized evidence was barred from the federal 

courts. However, it was not until Mam v .  Ohio, 253 
- . a 1361 case, that the 

Exclusionary Rule was held applicable to the s ta tes .  

Although M~JQ - emphasized that the Exclusionary Rule was "constitutional 

in origin",254 the Court departed from this rule in the 19'74 United - States v .  

Calandra case,  explaining that the Exclusionary Rule: 255 

. . .  i s  a  j u d i c i a l l y  c r e a t e d  remedy des igned  t o  s a f e g u a r d  f o u r t h  
Amendment r i g h t s  g e n e r a l l y  th rough  i t s  d e t e r r e n t  e f f e c t ,  r a t h e r  t h a n  
a  p e r s o n a l  c o n s t i t u t i o n a l  r i g h t  of t h e  p a r t y  aggr ieved  .... 

For a more extensive discussion of the Exclusionary Rule. see chapter 5 of this 

s tudy .  

The need for broad habeas corpus relief has been recognized by the U . S . 
Supreme Court as a safeguard against "intolerable restraints" of those who have 

been "grievously wronged" by society 256 However, the availability of broad 

habeas corpus review for purposes other than to protect the innocent has been 

criticized. 257 In particular, the irrelevance of the exclusion of evidence 

obtained in violation of the Fourth Amendment to the reliability of trial as a 

truth-finding process has been noted as a reason for withdrawing claims based 

on the Exclusionary Rule from broad collateral habeas corpus relief. 258 

B y  the early 1970's the substantive scope of habeas corpus and the scope 

of the Exclusionary Rule were ripe for review. However, the precise question 

of whether an illegal search and seizure claim properly is cognizable under the 

federal habeas corpus statute259 did not come before the Court until - Stone -. v .  

m,260 in 1976. -- Stone held that unless a state prisoner can show denial of 

an opportunity for a full and fair litigation of a Fourth Amendment claim in the 

state system, a state prisoner may not be granted federal habeas corpus relief 



on the ground that evidence obtained in an unconstituticina~ search and seizure 

was introduced at the prisoner's trial. The Court recognized the deterrent 

purpose of the Exclusionary Rule, but stated: 261 

. . .  !D!espite the  broad d e t e r r e n t  purpose of the  exclusionary r u l e ,  
it has never been in t e rp re t ed  t o  proscri.be t h e  in t roduc t ion  of 
i l l e g a l l y  se ized  evidence -. i n  --- a l l  o r  aga ins t  a l l  persons. 
(Emphasis added) 

Previous to Stone, however, the Supreme Court itself decided mariy of t h e  

Exclusionary Rule cases on certiorari - from federal habeas corpus proceedings 

involving state prisoners. 262 This' course of federal habeas corpus review of 

state search and seizure cases was set forth in the 1969 Kaufman v .  United - 
States case in which the court said that it was unable to restrict: 263 

... access by f ede ra l  p r i sone r s  with i l l e g a l  search-and-seizure 
claims t o  f ede ra l  c o l l a t e r a l  remedies, while p lac ing  no s i m i l a r  
r e s t r i c t i o n  on access  by s t a t e  p r i sone r s .  

Stone shifted the focus of the federal district court ir habeas corpus 

proceedings from an inquiry into Fourth Amendment claims to a consideration of 

whether the defendant's claim was fully and fairly litigated. Although Stone 

"has set a precedent seemingly compelled by the violence of these times", 264 it 

is questionable rvhether this shift significantly will reduce the burden on t h e  

federal judicial system : 265 

Af ter  [S tone] ,  t h e  reviewing cour t  must check t h e  record of t h e  s t a t e  
cour t  proceedings t o  determine i f  t h e  defendant was afforded a  f u l l  
and f a i r  t r i a l ;  p revious ly ,  t h e  d i s t r i c t  court  examined t h e  record t o  
decide i f  t h e  s t a t e  cour t  had c o r r e c t l y  applied the  exclusionary 
r u l e .  In  f a c t ,  t h e  d i s t r i c t  c o u r t ' s  review of t h e  f o u r t h  amendment 
claims was never a  severe burden. One of t h e  most time-consuming 
a c t i v i t i e s  i s  t h e  holding of an ev iden t i a ry  hearing;  t h e  dec is ion  i n  
t h e  i n s t a n t  case s t i l l  requi res  t h i s  hearing when t h e  s t a t e  record 
does not meet t h e  Townsend c r i t e r i a .  Thus, the  federa l  cour t s  w i l l  
s t i l l  have t o  spend t h e  same amount of time holding ev iden t i a ry  
t r i a l s  and reviewing s t a t e  cour t  records .  

T h e  impact of the Supreme Court's decision in Stone is sure to be 

strongly felt. Apparently, for the first time, the Court has issued a blanket 
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restriction on use of the writ for specific constitutio~al c-iolations. in effect, 

the Fourth Amendment is deemed applicable to the states through incorporation 

bj7 the Fourteenth Amendment, except when it comes to federal collateral attacks 

on criminal convictions. It appears from the Court's language that MB and - 

the Exclusionarv Rule soon will be reconsidered. 266 

One of the strongest objections to removing a state prisoner's federal 

collateral remedy stems from concern that state judges may be unsympathetic to 

federally created rights. 267 The critical importance of is that it employs 

a balancing test which weighs the need of society to determine accurately the 

guilt or innocence of the defendant in a criminal trial against the need of the 

individual to be protected from police encroachment on Fourth Amendment 

rights. In this sense, the instant case uses the framework of the appellate 

process to set a boundary beyond which the court will refuse to find a deterrent 

effect on the police community. 268 As a result, there has been a trend that 

shifts the emphasis from protecting defendants' rights to a consideration of the 

needs of society regarding law enforcement. 269 Perhaps legislatures, 

discerning this trend, will either find alternative means of protecting 

defendants' rights or will write into law the Exclusionary Rule. 270 

Hawaii a l i c a t i o n .  Because suppression of evidence "may be the sole 

means to gain an acquittal or dismissal. of the charge", 271 perhaps : 272 

. . .  the writ of habeas corpus should [not] be any less available to 
those convicted of state crimes where they allege Fourth Amendment 
violations than where other constitutional issues are presented to 
the federal court. 

The time for appeal is limited.273 After it has expired, a defendant's major 

weapon for release is the habeas writ. Indeed, federal habeas corpus petitions 

by state prisoners nationwide rose from 5,339 in 1966 to 7,843 in 1975, a 46.9 pe r  

cent increase. 274 



Possible Approaches to Defendant's Rights Issues 

General - Suggestions. - The Constitutional Convention, in light of -- Stone, 

may wish to find alternative means of protecting defendants' rights. Those 

discussed below at present have not been incorporated into Hawaii lair;. 275 

(1) A joint liability plan, under which both the applicable 
governmental unit and the police officer are Liable; 

(2) Waiver of sovereign immunity as to tort damages caused by its 
employees for an illegal search and seizure (and modification 
of traditional tort actions) ; 

( 3 )  Training police more effectively so that the Exclusionary Rule 
can have its desired effect; 

(4) Courts using their injunctive form of relief in addition to a 
court monitor to insure that the order is implemented; these 
monitors would be objective observers who ivould aid federal 
judges in the enforcement of their injunctive orders; and 

(5) Setting up an administrative appeals board to complement 
other alternative remedies. 

Privacv -- Claim. Another possible alternative to the Exclusionary Rule is 

restricting limitations upon the rule (such as "standing" and the "open field 

tes t t )  by basing a claim on privacy rather than that of search and seizure. 276 

Indeed, in i968, Article 1,  section 5, of the Hawaii Constitution was amended to 

prohibit not only unreasonable searches and seizures but also unreasonable 

invasions of privacy. 277 Commentators and judges disillusioned with t h e  

Exclusionary Rule could note that the constitutional privacy provision is to be 

given broad interpretation and is to provide judges with more flexibility in 

safeguarding individuals' rights. 278 

After this constitutional revision, the 1972 Hawaii legislature added to i ts  

statutes certain privacy provisions. 279 However, these statutory provisions a r e  

limited in scope and protect only against mechanical or electronic eavesdropping 

o r  surveillance and wiretapping280 and do not meet the broad scope of t h e  

privacy guarantee implemented by the 1968 constitutional framers: 281 
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7-  lour Committee he!icves t h a t  a s p e c i f i c  pro tec t ion  aga ins t  
communications in tercept io i i  i n  the  Const i tu t ion  may be somewhat 
narrow and l imi t ing  and the re fo re  recommends a broader p ro tec t ion  i n  
terms of r i g h t  of privacy . . . .  Your Committee i s  of the opinion t h a t  
inc lus ion  of the  term "invasions of privacy" w i l l  e f f e c t i v e l y  
p ro tec t  the  i n d i v i d u a l ' s  wishes f o r  privacy a s  a leg i t imate  s o c i a l  
i n t e r e s t .  The proposed amendment i s  intended t o  include p ro tec t ion  
aga ins t  indi.scri.minate wiretapping 2 & unr govermenl  
a u i r v  i n t o  and regula t ion  of those a reas  of a e e r s o n ' s  l i f e  which --,. .- -. - -- -- - ~- 
i s  defined as  necessary t o  insure  "man's ind iv idua l i ty  and human 
d ign i ty . "  Your Committee urges the  adoption of t h i s  amendment. 
(Emphasis added) 

Despite t h e  pr ivacy amendment in 1968, to da te  no  Hawaii cases  have  

decided an  exclusionary rule i s sue  through the  conduit of the  pr ivacy guarantee  

embedded in  t h e  Hawaii Const i tut ion.  For  a more extens ive  discussion of 

p r ivacy ,  see chap te r  8 of this  s t u d y .  

Constitutional Exclusionary - -- Rule. To da te  only one s t a t e  h a s  followed t h e  

lead of the  Model -- Sta te  a n d  adopted a constitutional Exclusionary 

Rule. Article I ,  section 12, of t h e  Florida Constitution was amended in 1968 to 

provicie in p a r t :  

Ar t i c l e s  o r  information obtained i n  v i o l a t i o n  of t h i s  r i g h t  [ t o  he 
f r e e  from unreasonable searches and se i zu res )  s h a l l  not he 
admissible i n  evidence. 

Although adoption of th is  ru le  could secure  t h e  p receden t s  p r io r  t o  Stone ,  
283 

-- 

t he  Constitutional Convention, a s  an  al ternat ive measure,  may wish to devise 

specific limitations upon t h e  Exclusionary Rule,  such  a s  Louisiana h a s  done with 

r e g a r d  to t h e  i s sue  of s tanding:  284 

Any person adversely a f fec ted  by a search o r  se i zu re  conducted in  
v i o l a t i o n  of t h i s  Sect ion [ r i g h t  t o  privacy] s h a l l  have s tanding t o  
r a i s e  i t s  i l l e g a l i t y  i n  the  appropriate  cour t .  

Sum-. T h e  Stone case  has  s e t  fo r th  a ru le  tha t  will place reliance on 

the  s t a t e s  to pro tec t  defendants '  r i g h t s .  Once a search  and  se izure  i s sue  fair ly 

is l i t igated,  t h e r e  is no recourse  to t h e  federa l  cour t s .  T h e  Constitutional 

Convention therefore  may wish to focus on including a s  constitutional r i g h t s :  



(1) Any one or more of several general proposals, more fully 
described earlier. such as governmental unit--police officer 
joint liability plans, waiver of sovereign immunity as to tort 
damages caused by its employees for an illegal search and 
seizure (and modification of traditional tort  damages), and 
the utilization of court monitors: 

(2) Restricting limitations upon the Exclusionary Rule (such as  
"standing" and the "open field test") by basing a claim on 
privacy ra-ther than that of search and seizure, such as 
Louisiana has done; and 

( 3 )  Adopting a constitutional Exclusionary Rule, o r ,  alterna- 
tively, imposing restrictions on specific limitations upon the 
Exclusionary Rule. 



Chapter 7 

RIGHTS AND PRIVILEGES OF T H E  ACCUSED 

PART I. INTRODUCTION 

The previous chapter on the administration of criminal justice discussed 

the institutional framework which an accused faces upon being arrested. This 

chapter is directed to the various rights and privileges which are guaranteed to 

the accused as the accused faces the criminal justice system. Much of the 

discussion in this chapter focuses on the changes effected by the United States 

Supreme Court. 

PART IT. SELF-INCRIMINATION 

Scope and Effect 

Article I ,  section 8 ,  of the Hawaii Constitution provides in part:  

. . .  nor shall any person be compelled in any criminal case to be a 
witness against himself. 

This provision is derived from the Fifth Amendment of the U .  S .  Constitution, 

and its adoption by the 1950 Constitutional Convention was intended to give: 1 

... to this State the benefit of Federal decisions construing the 
same. 

This provision was not discussed at the 1968 Constitutional Convention. The 

privilege against self-incrimination is found in the constitutions of 48 states,  

with the 2 exceptions being Iowa and New Jersey, both of which guarantee the  

privilege in statutes. Hawaii also provides for a statutory privilege against 

self-in~rimination.~ The privilege appears to have been a major factor in 

forming the law relating to police interrogations as well as the conduct of the 

formal trial. 



The history of the privilege against. self-incrimination has b e e n  

thoroughly documented14 and the policy justifications for the adoption,  

extension, and contraction of the privilege have been discussed and debated 5 

The privilege against self-incrimination, even as a iimited privilege, is not 

found in the Magna Carta.  the Petition of Right, the Bi!; of Rights of 1689, cr 
6 

other basic English sources of this country's constitution. i t  appears to h a v e  

had its origin in a protest against the inquisitorial methods of  interrogating 
r. 

accused persons in the late seventeenth century.  ' ixhm the English Cour t s  

adopted as a rule of evidence the maxim: 8 

No one shall b~ compel led to accuse himself 

Thus ,  the privilege had it.s beginnings with a change in 7.he English 

criminal procedure that seems to have been founded upon no stalute o r  judicial 

opinion. I t  seems to have emerged as  a result of a general and s i lent  

acquiescence by the courts to popular demand. Hence, a maxim which in 

Engiand %-as a mere rule of evidence became clothed in this country with t h e  

strength of a constitutional enactment 9 

10 Current recognized policies underlying the privilege reflect: 

. . .  many of our fundamental values and most noble aspirations: Our 
unxillingness to subject those suspected of crime to the c a ~ e !  
trilemma of self-accusation, perjury or contempt; oar preference f o r  
an accusatorial rather than an inquisitorial system of criminal 
justice; our fear that self-incriminating statements will be 
elicited by inhumane treatment and abuses; our sense of fair 
play, . . .  ; and our realization that the privilege, while sometimes a 
"shelter to the guilty," is often "a protection of the innocent." 

Alrhough the Fifth Amendment privilege, or  a similar provision? 

previously was a par t  of state law in most jurisdictions. the federal  

constitutional provision was held binding upon the states in a 1963 case, >Ialloy 

17. W o e .  u 
- .- 

In a 1971 case, -- State a. ~ r a h o v a c . ' ~  the Hawaii Supreme Court held t h a t  

s ta te  safeguards for the right against self-incrimination must a t  least camvort 
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with the United States Supreme Court standards. but the state is free to go 

beyond such requisites in protecting one's right of silence under the Hawaii 

Constitution. Since the Fifth Amendment privilege is applicable to the states by 

way of the Fourteenth Amendment,13 the relevant provision in the Hawaii 

Constitution, Article I ,  section 8, has an important legal effect only if it 

provides relief greater than that afforded by federal law interpreting the 

federal provision. The Hawaii Supreme Court is the final arbiter of the meaning 

of those provisions of the Hawaii Constitution which provide safeguards above 

that required by the federal Bill of Rights. 14 

Convention Review 

The Constitutional Convention may wish to review various issues which 

have been raised involving the scope and effect of the privilege against self- 

incrimination. 

Clarification of the L a n m .  The clause "in any criminal case" of -- - - -  
Article I ,  section 8 ,  of the Hawaii Constitution would seem to suggest that 

compelling an individual to be a witness against oneself is proscribed only at the 

individual's criminal trial. The United States District Court for the district of 

Ha~vaii'~ and the United States Supreme Court,'' however, have held that in 

order to protect fully the rights of the accused at trial, the privilege must be 

extended to certain other proceedings. These include grand jury 

proceedings,17 police custodial interrogations,18 and even to activities outside 

the criminal process, such as civil proceedings. 
19 

The self-incrimination provision embraced by the Model -. - State 

ConstitutionZ0 is not limited to testi-ony in criminal cases. The privilege 

extends to any kind of hearing where testimony is given and thus comports with 

recent federal decisions construing the same. The model provision reads: 

No person shall  be compelled t o  give testimony which might  tend t o  
incriminate him. 



Incrimination ~- under ~ the Laws of - a - DZferen: ~ Sovere&n, -. Cnril recently, a 

state grant of immunity from state prosecution barred assertion of the privilege 

even though the testimony would incriminate the witness under federal law and 

vice-versa . 

In the 1964 case7 Murphy . v .  - Waterfront  omm mission,^^ the Iinited States 

Supreme Court held that the privilege may be asserted whenever the testimony 

would incriminate under either state or federal law. The Court also explained 

that under an exclusionary rule, testimony obtained in state proceedings under 

a grant of state immunity (and the fruits of that testimony) may not be used in 

federal prosecutions, and vice versa. 22 

The Convention may wish to explore the issue of giving the E u r m  rule 

substantive expression in the Constitution, as it presently is not provided in 

our state statutes. 23 

"Use" vs . "Transactional" Immunity. Since the privilege against self- -- - 
incrimination protects only against criminal conviction, the state may render t h e  

privilege inoperable by removing the possibility of criminal conviction. This can 

be done by granting the defendant "immunity" from prosecution. 

In an 1892 case, Counselman - v .   itchc cock,'^ the United States Supreme 

Court was faced with the question of the type of immunity necessary to protect 

the privilege. "Use" immunity guarantees only that the testimony and evidence 

obtained by use of the testimony will not be used.25 "Transactional" immunity, 

on the other hand, serves as an absolute bar to prosecution of offenses testified 

to.26 The government contended that use of immunity, granted under t h e  

Federal Immunity Act of 1868.27 Isas sufficient to protect the Fifth Amendment 

right.  

The Court rejected this argument and ordered to be discharged a witness 

who was in custody for refusal to answer questions after the statutory immunity 

was granted. The Court's opinion in part read: 28 
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[Wje are clearly of the opinion that no statiite which leaves the 
party or witness subject to prosecution after be answers the 
criminating question put to him, can have the effeeL of supplanting 
the privilege conferred by the Constitution of the United States. 

Very shortly after the --- Counselman decision, Congress drafted a 

transactional immunity statute designed to protect a person compelled to iestify 

from prosecution: 29 

. . .  for or on account of any transaction, matter or thing, concerning 
which he may testify or produce evidence. 

In a 1964 case. Murphy v .  - Waterfront  omm mission,^^ the Supreme Court 

indicated that at least in some circumstances a grant of transactional immunity 

was not required. M u r -  - involved the possible federal use of evidence 

obtained after state immunity was granted in a state investigative hearing. 

After holding that a state cannot compel testimony from a w-itness threatened 

with subsequent federal prosecution, the Court concluded: 31 

[Iln order to implement this constitutional rule and accommodate the 
interests of the State and Federal Governments in investigating and 
prosecuting crime, the Federal Government must be prohibited from 
making any such use of compelled and its fruits. (Emphasis --- 
added) 

In the 1972 case, Kastigar v .  - United the Supreme Court upheld 

the constitutionality of Title I1 of the Organized -- Crime Control --- Act of 1 9 7 0 , ~ ~  

which provided only for use immunity. Thus, a witness compelled to testify 

subsequently could be prosecuted but no direct or indirect use of the witness' 

compelled testimony could be made. The Court held the statute valid on the 

ground that transactional immunity affords broader protection than the 

constitutional privilege requires, and thus, 34 

. . .such immunity from use and derivative use is co-extensive with the 
scope of the privilege against self-incrimination, and therefore is 
sufficient to compel testimony over a claim of the privilege. 



The Court warned, however, that although the urit.ness can be 

prosecuted, incriminating evidence must be secured from a legitimate source 

wholly independent of the compelled testimony. 35 

Chapter 621C, Hawaii -- -- Revised -- Statutes, provides for transactional and use 

immunity except in a prosecution for an offense arising out of a failure to 

comply with directions to testify or produce evidence, or for perjury committed 

while testifying under the grant of immunity.36 Enacted in 1 9 7 1 , ~ ~  this 

provision in part reads: 38 

A witness who a s s e r t s  h i s  p r i v i l e g e  aga ins t  s e l f - inc r imina t ion  
before a  cour t  o r  grand ju ry  may be d i r ec t ed  t o  t e s t i f y  o r  produce 
o ther  information as  provided i n  t h i s  chapter .  He s h a l l  not  
t h e r e a f t e r  be excused from t e s t i f y i n g  o r  producing o the r  information 
on t h e  ground t h a t  h i s  testimony o r  o the r  information required of him 
may tend t o  incr iminate  him, but  he s h a l l  no t  be prosecuted o r  
punished i n  any cr iminal  a c t i o n  o r  proceeding f o r  o r  on account of 
any a c t ,  t r a n s a c t i o n ,  matter  o r  t h a  concerning which & so 
d i rec t ed  t o  t e s t i f y  o r  produce o the r  information,  except t h a t  he may - - .. -. 
be prosecuted f o r  pe r iu rv  o r  a n v - b + I ; e r m n s t i t u t i n n  a  f a i l u r e  - " .  
t o  comply with such d i r e c t i o n .  (Emphasis added) 

"Other information" mentioned in the provision above includes: 39 

... any book, paper ,  document, record,  recorda t ion ,  t ang ib le  objec t  
o r  o ther  m a t e r i a l .  

No Hawaii case to date has addressed the application of chapter 6216.  

Convention discussion may possibly focus on the strengths and weaknesses, if 

any,  of the extension of federal protection by transactional immunity as 

provided for in this state. 

The Boundary of - Protected ':Testimonial" - Activity. "To be a witnes s" 

means the act of testifying or giving testimony. In a 1966 case, Schmerber 5 
~ a l i f o r n i a , ~ ~  the LT. S .  Supreme Court limited the privilege to evidence that is - 
testimonial or communicative in nature. The privilege offers no protection 

against compulsion to submit to fingerprinting, photographing, o r  

measurements, to write or speak for identification, to appear in Court, t o  

stand, to assume a stance, to walk, or to make a particular gesture. 
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The Convention might consider expandhg the scope of testimonial 

activity, as seemingly powerful minorities of the U .  S .  Supreme Court in 2 cases 

have 941 and as one commentator has alluded to?' The Convention also 

might weigh the interests of society against that of the accused under the 

Schmerber formulation. A t  least one commentator has placed greater weight on 

the interests of the goi:ernmen: in getting the information required to fulfill its 

responsibilities in today's "complex society". He has drawn up a proposed 

federal constitutional amendment reads in part: 13 

The clause of the f i f t h  amendment t o  the Constitution of the United 
States, "nor shall be compelled i n  any criminal case t o  be a witness 
against himself," shall no t  be construed t o  prohibit: 

Requiring a person lawfully arrested for or charged w i t h  crime 
t o  identify himself and make himself available for visual and 
auditory investigation and for reasonable scientif ic  and 
medical t e s t s ,  provided the assistance of counsel has been 
afforded except when urgency otherwise requires. 

C o a s o r y  .- - Production of Documents. Certain documents, such as 

business records, letters, or a diary, may be testimonial or communicative and 

can be as incriminating as the spoken word. The historic function of the 

privilege has been to protect a natural individual from compulsory incrimination 

through the individual's own testimony or -na1 records. 44 
- 

The suggestion that private papers were shielded from forced disclosure 

first was made in the 1886 case, Boyd v .  United States ." Since that time, the -- 
Court has held that the Fifth Amendment does not bar production of records not 

in defendant's In 2 recent cases, Fisher v .  -- United states4' and 

Andresen - v .  ~ a r ~ ! a n d , ~ ~  the Court has announced that the privilege does not 

apply to the forcible seizure, with valid search warrants, of an attorney's 

incriminating business records from the attornejr's office. 

While the Andresen decision appears to recognize the incriminatory effect 

of seized documents, it nevertheless draws a distinction between the methods 

used to discover evidence. The Court explains that the Fifth Amendment 

privilege covers production of evidence by subpoena but not procurement by 

seizure. The Court appears to reason that a lawful search does not involve 

tcompulsion" because the witness is not forced to: 49 



. . .aid in the discovery, production, or authenti.cation of 
incriminating evidence. 

In effect, the Andresen and Fisher - decisions appear to Limit 

significantly by refusing to find any suggestion of compulsion in the lawful 

seizure of papers. While it may be true that an individual is not forced to 

perform the testimonial act of producing papers seized pursuant to a valid 

search warrant, in his dissenting opinion Justice Brennan concludes that a 

search warrant. like a subpoena, merely is a means of using the legal process to 

force a person to disclose self-incriminating knowledge: 50 

[A] privilege protecting against the compelled production of 
testimonial material is a hollow guarantee where production of that 
material may be secured through the expedient of search arid seizure. 

The Convention might explore whether the Andresen and Fisher rule 

appear to detract from "fair consideration" of the impact of the seizure or 

compulsory production of documents on one's right to remain silent. On the 

other handl the Convention also might consider whether the Bo& - decision 

perhaps was a literal reading of the amendment and unsupported by any sound 

policy. One commentator has drafted a U .  S . constitutional amendment which 

excludes both - subpoenas and search warrants f rom Fifth Amendment protection 

and is not limited to incriminating documents: 51 

The clause of the fifth amendment to the Constitution of the United 
States, "nor shall be compelled in any criminal case to be a witness 
against himself ," shall not be construed to prohibit: 

Compulsory production, in response to reasonable subpoena or 
similar process, of any goods or chattels, including books, 
papers and other writings. 

Since it appears to be clear, however; that a state constitutiomal 

amendment must at -- least -. c-t - - with the United States Supreme Court 

standards, convention proposals may not filter in standards set below what 

Andresen and Fisher require. The proposed amendment above seems to reach - 
beyond the factual limitations in the 2 cases, that of affording Fifth Amendmerat 

protection against subpoenas - limited to documentary evidence. 
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- 7. "Tagget!' Witness vs.   ord dinar^" Wtness. In a 1976 case, Garner v .  -- .- -- -. 

United ~ t a t z ~ ~ % T i  involved incriminating information on an income tax 

return, the Court held that where an ordiiiary witness, one not an accused, 

answers the questions of a government official. the witness' responses 

conclusively are deemed voluntary or  not compelled because there is no 

inquisitorial process directed against such witness. The Court further held, 

however, that a witness may lose the benefit of the privilege without - a 

knowing -- and inte-nt --  waiver. Thus, a witness who is unaware that the 

witness can refuse to answer incriminating questions apparently cannot later 

argue for suppression of testimony on the ground that the witness did not 

knowingly and intelligently waive the privilege. 

The Court. did not appear to desire limitation of Garner's rights to 

taxpayer cases alone. The -- Garner test,  however, may not be adaptable to 

grand jury proceedings. The fact that a witness is subpoenaed to testify before 

a grand jury often suggests some suspicion on the part of the government that 

the witness is implicated in illegal acrivities. Thus, the witness may be a 

probable defendant and would seem to he entitled to protections more analogous 

to those of an accused than those of an ordinary witness. 

53 In a 1976 case? United States v .  Mandujano, however, the Court 

appeared to indicate willingness to apply the Garner rule to all grand jury 

witnesses, whether or not the prosecutor knows that the witness: answers may --- -. -- - -- 
incriminate -. .. the - witness. ~- This indication was suggested in a 1977 case, United 

Stales v.  ashi inn:^^ in which the Court held that: 55 -- -- - 

...  witnesses who are not grand jury targets are protected from 
compulsory self-incrimination to the same extent as those who are. 
Because target witness status neither enlarges nor diminishes the 
constitutional protection against compelled self-incrimination, 
potential defendant warnings add nothing of value to protection of 
Fifth Amendment rights. 

Convention discussion might focus on expanding the Xiranda safeguards 

to include target witnesses or virtual defendants in grand jury proceedings, or 

at the very least, that the target witness be advised of the witness' right to 

refuse to answer questions. Another possible topic for discussion is lo grant 



forrna! Lzmunity to the large: witness in a grand jury proceeding. The 

Convention also may wish to explore the possibility of requirirg ivarnings under  

the due process clause to insure fair proceedings. This proposal was rejected 

as unnecessary in a 197'7 case decided by the United States Supreme Court ,  

United States v .  W s .  56 

Imposition - of -- Burdens ~ ~ =on --- the -. Exercise of -. the Privilege. A person has 

the right to assert the privilege and remain silent without suffering any penalty 

for such silence. "Penalty" in this context means the imposition of any sanction 

which makes assertion of the privilege "costly" and is not restricted to a fine or 

imprisonment. 57 

In economic penalty cases, the threat of being fired or losing government 

licenses or contracts for refusal to testify compels a person to incriminate 

oneself. In a 1973 case, Lefkowitz - v .  Turlev.'* -.-A the Court held that a witness 

cannot be forced to execute a waiver of immunity prior to testifying by the 

threat of job loss. In a 1968 case, however, Gardner - v.  -  roder rick,^' the Court 

had held that a state employee can be fired for failure to answer questions 

relating to the performance of the employee's official duties. 

In a 1976 case. Baxter v ,  - ~almi~ iano ,"  - the Court held that a prison 

disciplinary board permissibly may draw an inference of guilt from an inmate's 

refusal to testify. The Court distinguished - Griffin v .  -- C a l i f ~ r n i a , ~ ~  which h a d  

held that neither the prosecutor nor the judge could urge the jury to draw such 

an inference from a criminal defendant's refusal to testify at the defendant's 

trial. Although the Court appeared to recognize the inherent compulsion in t h e  

prison board's drawing of an adverse inference, it was not the same type of 

penalty prohibited by the Fifth Amendment. Since only a civil proceeding was 

involved, no compelled testimony was being used against the accused in a 

criminal proceeding 

These announcements by the Court apparently stand in sharp contrast to 

the view expressed in a 1967 case, W v a c k  -- v .  -- - ~ l e i n , ' ~  where the Court held 

that an attorney who refused to testify at a bar disciplinary proceeding could 

not be penalized by disbarment for invokihg the privilege. The Court explained 
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that "penalty" is not restricted lo fine or imprisanmenr. I t  means the imposition 

of any sanction which makes assertion of the Fifth Amendment privilege 

costlv . 63 
-A 

The Convention may wish to debate the merits and drawbacks, if any, of 

the Gardner formulation. At least one commentator has proposed the following 

U .  S . Constitutional amendment: 64 

The clause of the fifth amendment to the Constitution of the United 
States, "nor shall be compelled in any criminal case to be a witness 
against himself," shall not be construed to prohibit: 

Dismissal, suspension, or other discipline of any officer or 
employee of the United States, a state, or any agency or 
subdivision thereof, or any person licensed by any of them, for 
refusal, after warning of the consequences, to answer a 
relevant question concerning his official or professio~lal 
conduct in an investigation relating thereto, or the 
introduction in evidence of any answer giver1 to any such 
question, provided that such person shall have been afforded 
the assistance of counsel. 

The Convention may wish to explore the strengths of the societal interest 

involved and the apparent fairness of the disciplinary process at issue in the 

Baxter case. No Hawaii statute, court rule? or judicial authority has addressed -- 
this issue. 

Interrogation, Confessions, and Incriminating Statements 

At common law, a confession was required to be voluntary as a matter of 

evidence law, and in a 1936 case, Brown v .  - ~ i s s i s s i ~ i , ~ ~  - this became a 

requirement of due process of law. Initially, the decisions stressed the 

unreliability of an involuntary confession, but later cases argued that the due 

process prohibition against use of an involuntary confession rests upon more 

than a desire to assure reliability. This prohibition, much like the privilege 

against self-incrimination, rests upon the premise that coercing a person to give 

testimonial evidence later used to convict that person of a crime is inconsistent 

with the required respect for that person's dignity as a human being, whether 

or not the evidence is a reliable indicator of guilt 



In the 30 years foilowing the Brown ease.  the "co!untarinessW doctrine 

developed. In a 1961 case. Culombe ~ - v .  ~ o n n e c t i c u t , ~ ~  the Court held that even  

in the absence of force or threats,  a statement will be involuntary i f ,  

considering the totalitv L of the circumstances, the defendant's will as to whether 

o r  not to confess was overborne. I t  is necessary to consider the pressures  

upon the defendant, whether intentionally applied o r  not,  and the defendant's 

own subjective characteristics that affect defendant's ability to resist .  T h i s  

requires consideration of characteristics such as age,  sex.  physical health and 

s t rength,  psychological condition, education, and prior experience ivitb the law.  

One aspect of the voluntariness test  which might render a confession 

involuntary are promises of benefit by a person in authority. Another aspect  of 

the voluntariness tes t ,  deceit during interrogation, however, might not r ende r  

a confession involuntary. 

In the landmark 1966 case, Miranda v. i l r i ~ o n a , ~ ~  the United States  

Supreme Court concluded that the traditional voluntariness test  was inadequate 

to protect those accused fro= the subtle danger posed by custodial 

interrogation. I t  also was the f i rs t  ease to hold that the privilege against seif-  

incrimination applied to police interrogation techniques. 

It may be noted that the Miranda requirements are  separate and distinct 

from the voluntariness rule. although the 2 may overlap% as where both a waiver 

of Miranda rights and the statement are challenged as  involuntary. In t h a t  

situation, the waiver must be voluntary in the same sense that a confession must 

b e ,  except that the court has indicated that a waiver induced by trickery would 

be -hvoluntary. Thus ,  the standard for a "voluntary" waiver appears to be 

stricter than that applicable under the voluntariness test  for statements. 

Special problems in applying Xiranda involve the concept of "custodgt'  

under  Niranda, - the right of the police to reapproach the defendant, and the  

prohibition against use of illegally obtained statements for impeachment 

purposes.  
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Convention Review 

Due Process Requirement of Voluntariness: Promises of Benefits & - -- -- - - 
Person in -. Authori2.. In a 1964 case, Mallo~ -- v .  H m ,  the Court held that a 

statement is "involuntary'! as violative of the Due Process Clause if it has been 

obtained "by direct or implied p r r ~ m i s e s " . ~ ~  It is not entirely clear, however, 

what promises are sufficient to invalidate a confession. A confession or 

statement may be involuntary if made in response to representations that such a 

statement would benefit the defendant in the case. 69 Thus, in a 1963 case, 

Shotwell M f g .  - Co. v .  -- United -- States, the Court held: 70 

I t  i s  of course a constitutional principle of long standing t h a t  the 
prosecution "must establish g u i l t  by evidence independently and 
freely secured and may no t  by coercion prove i t s  charge against an 
accused o u t  of his own mouth." We have no hesitation i n  saying that 
this principle also reaches evidence of guil t  induced from a person 
under a governmental promise of  immunity, and where that i s  the case 
such evidence must be excluded under the Self-Incrimination Clause 
of the F i f t h  .Amendment. 

If the interrogators merely encourage the defendant to tell the t ru th ,  

however, this is not a promise of a specific benefit and has no effect upon the 

admissibility of the ~ t a t e m e n t . ~ '  Although Hawaii appears to have adhered to 

the Miranda - pronouncements and thus appears to have "relegated" the 

voluntariness standard to secondary starus, the Convention nevertheless may 

wish to discuss what promises may be sufficient to invalidate a confession. 

Deception under the Voluntariness Standard. The 5. S . Supreme Court 

has held that interrogation intentionally deceiving the defendant will not, by 

itself, invalidate an otherwise admissible statement. 72 Deception is,  however, a 

factor that may be taken into consideration in determining whether the situation 

considered as a whole caused the defendant's will to be overborne. 
73 

The Court also has appeared to suggest that a waiver must be voluntary 

in the same sense that a confession must be, except that the Court has indicated 

that a waiver induced by trickery would be involuntary. 74 



The American Law institute's Model -- - Code of - Pre-Arraignment Procedure 

appears to condemn the use of deceptive techniques in eliciting incriqinating 

statements. Its model provision in part reads: 75 

No law enforcement officer s h a l l  attempt t o  induce an arrested person 
t o  make a statement or otherwise cooperate by: 

( b )  any . . .  method which, i n  l i g h t  of such person's age, 
intelligence and mental and physical c o n d i t i o n ,  unfairly 
undermines his abi l i ty  t o  make a choice whether t o  make a 
statement or otherwise cooperate. 

The Convention may wish to discuss the question of extending the 

protection of the voluntary waiver rule, which does not appear to allow the use 

of deceptive police techniques to elicit incriminating statements. to the 

voluntary confession standard. 

The Conce~t  of :'CustodvK under Miranda. "Custody" consists of a 

deprivation of liberty under the Miranda formulation. It need not occur in the 

police station.76 Miranda applies to a person detained and interrogated in the 

person's own bedroom.77 Questioning a suspect in a police station, however, 

has been held not to be custodial as the suspect remains "free to leave" . 78 

Moreover, the Court has held that no "custody" is involved where 2 "speciai 

agents" of the Internal Revenue Service interviewed an individual at the 

individual's home and failed to give him the Miranda warnings, although their  

suspicions had focused upon him as the suspect in a tax fraud case.79 The fac t  

that suspicion had focused on the individual is not controlling. 

The delegates may wish to discuss the Supreme Court's apparent limitation 

upon the scope of the "custody" concept. The Court presently appears to 

require actual arrest before Miranda warnings may be given. The American Law 

Institute's Model Code of Pre-Arraignment - Procedure provides that lesser  

warnings than that required under YIiranda would suffice when a suspect is no t  

in custody hut is subjected to a highly coercive atmosphere: 80 
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(21 Questi* of Suspects: Required Earninx. Z i  a iar ;  
enforcement officer, acting pursuant to this Section, suspects 
or has reasonable cause to suspect that a person may have 
committed a crime, he shall, as promptly as is reasonable under 
the circumstances and in any case prior to engaging in sustained 
questioning of that person, take such steps as are reasonable 
under the circumstances to make clear that no iegal obligation 
exists to respond to the questioning. If the questioning takes 
place at a police station, prosecutor's office, or other 
similar place, the person to be questioned shall first be 
informed that be may promptly communicate with counsel, 
relatives or friends, and that counsel, relatives or friends 
may have access to him as provided in Section 140.7. 

( 3 )  Warning to Persons Asked to k a r  at a Police Station. If a -. -- -. -. .. -. - - - 
law enforcement officer acting pursuant to this Section 
requests any person to come to or remain at a police station, 
prosecutor's office or other similar place, he shall take such 
steps as are reasonable under the circumstances to make clear 
that there is no Legal obligation to comply with such request. 

M r .  Justice Brennan in a dissenting opinion said that interrogation under 

conditions having the practical consequences of compelling the taxpayer to make 

disclosures, and interrogation in  "custody" having the same consequence, are 

"peas from the same podt'. W e  favors a 3-part test in finding unlawful 

coercion : 81 

Incriminating statements elicited in reliance upon the taxpayer's 
misapprehension as to the nature of the inquiry, his obligation to -- - - 
respond, . - and - the possible conseEnces of do& s o u s t  be regardz - -- - - -- - . 
as equally violative of constitutional protections as a custodial 
confession extracted without prior warnings. (Emphasis added) 

Right of - Police to Reapproach Defendant. In Miranda, the Court ruled -- -- 
that if a person in poiice custody indicates in any manner, at any t i re  prior to 

or during questioning, that the person wishes to remain silent, the 

interrogation must cease. 82 This rule, however, does not squarely decide 

whether successive police interrogations, each conducted after the proper 

Miranda warnings, are permissible. This ambiguity appeared to be resolved in a 

1975 case, Nichigan - v .  u> Moslev 83 in which the Court held that when police seek 

to question a suspect concerning one crime and the suspect indicates no desire 

for a lawyer but refuses to discuss that crime, officers later mag reapproach the 

suspect and ask if the suspect x-ould be wiUing to discuss another crime, as 



long as this is done in a noncoercive manner. Whether police map reapproach a 

suspect and ask that the suspect reconsider refusal to talk until a lawyer is 

present is undecided. 

The Convention may consider the fashioning of guidelines regarding the 

resumption of questioning. Justice Brennan , dissenting in Michgar, . ~ . v. - Mosle:. , 

stated: 84 

The fashioning of guidelines for this case is an easy task. Adequate 
procedures are readily available. Michigan law requires that the 
suspect be arraigned before a judicial officer "without unnecessary 
delay," certainly not a burdensome requirement. Alternatively, a 
requirement that resumption of questioning should await appointment 
and arrival of counsel for the suspect would be an acceptable and 
readily satisfied precondition to resumption. Miranda expressly 
held that "[ilhe presence of counsel . . .  would be the adequate 
protective device necessary to make the process of police interroga- 
tion conform to the dictates of the privilege (against self- 
incrimination).'' The Court expediently bypasses this alternative in 
its search for circumstances where renewed questioning would be 
permissible. 

Prohibition &ainst -- Use - of - Illegally Obtained Statements -- for - Impeachment 

Purposes. Under the Miranda guidelines, if the police failed to give warnings 

and obtain a waiver. the prosecution would be barred from using any statements 

of the accused, whether inculpatory or exculpatory, either in its case-in-chief 

or  on c ross -e~arn ina t ion .~~  In Harris v .  New ~ o r k , ~ ~  however, the Court 

rejected this approach. I t  appeared to narrow the scope of the Exclusionary 

Rule by allowing Lllegally obtained statements to be admitted for impeachment 

purposes if the defendant chooses to testify in defendant's own defense. 

In a 1971 case, - State v.  - -- S a n ~ , ~ ~  the Hawaii Supreme Court rejected t h e  

Harris v .  Xew York holding and applied the earlier protections secured b y  

Miranda. The Hawaii Court ruled that Article I ,  section 8?  of the Hawaii -- 
Constitution made statements inadmissible under the Miranda rules inadmissible 

fo r  any purpose, including impeachment. At least 3 state supreme courts hawe 

followed the Hawaii approach, 2 of them providing protection under their s ta te  

constitutions. and the third court finding protection under a state statutory 

guarantee. 88 
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The delegates may wish to consider whether the ascertainment of truth 

through presentation of as much pertinent evidence as possible outweighs the 

policy considerations such as police deterrence. 

I&&y in - Presentation. - The Supreme Court has held that any statement 

given by 3 defendant LI custody made before defendant has been taken before a 

magistrate. as required by Rule 5(a) of the Federal -. Rules of - Criminal 

Procedure, is inadmissible if ,  at the time of the statement, the delay had become 

"unreasonable". This is the FcNabb-MaUory r u l ~ . ~ ~  It is not a constitutional 

decision, and is not binding upon the states. 

The McNabb-MaHz rule has been modified by a federal statute which 

directs that a confession made within 6 hours of arrest or detention be admitted 

if found to be voluntary, despite delay in presenting the suspect before a 

magistrate. 90 

Hawaii has a prompt arraignment statute which imposes a 48-hour time 

limit within which a person arrested must be produced before a magistrate. 91 

The Hawaii Supreme Court, however, appears to have loosely interpreted the 

term "unlawful detention" under that statute. In a 1964 case, - Kitashire v .  - 
M , ~ ~  the Court rejected defendant's contention that a confession was 

inadmissible as it was obtained following unlaivful arrest and during detention in 

excess of the 48-hour time limit. The decision turned upon the "voluntariness!' 

of the confession and the presence of counsel: 93 

I t  remains the rule i n  this  jurisdiction that a confession obtained 
during unlawful delay between arrest  and production before a 
magistrate i s  no t  @ - f a c t o  inadmissible . . . .  [Ilrrespective of the 
lawfulness or unlawfulness of the arrests and subsequent detention 
under the rule applicable i n  this  jurisdiction it i s  decisive of this 
branch of the case t h a t  t h a t  confession plainly was voluntary and 
there was no denial of the right t o  counsel. 

The Convention may wish to determine whether a confession "absolutely" 

is inadmissible if obtained following arrest and during detention in excess of the 

48-hour time limit. 



PART 111. THE RIGHT 10 HAX'E ASSISTANCE OF COUYSEL 

Section ll of Article 1 of the Hawaii Constitution provides tha t :  

I n  311 c r i m i n a l  prosecutions, t h e  accused s h a l l  e n j o y  t h e  r i g h t  . . .  t o  
have t he  a s s i s t a n c e  of counsel f o r  h i s  d e f e n s e .  The S t a t e  s h a l l  
p rov ide  coiinsrl  f o x  an  i n d i g e n t  de fendan t  charged w i t h  an o f f e n s e  
pun i shab le  by imprisonment f o r  more than  s j x t y  days .  

The first  part  of this provision was copied ver.batim from the Sixrh 

Amendment of the U .S. Constitution and is thus intended to give the state the 
94 benefit of federal decisions construing the same language. The last sentence 

was added. by  the 1968 Constitutional Convention to expand the rights gran ted  

under previous Lr. S. Supreme Court decisions (see below) .95 The right o f  a 

defendant to retain privately the services of counsel in criminal trials has rarely 

been a subject of and the V.S .  Supreme Court has characterized 

the right as "unqualified".97 iZ "necessary corollary" of that right is the r i g h t  

to b e  granted a reasonab!e oppormnity to employ and consult with counsel 98 

Most cases dealing with the right to counsel provision have been centered 

around the duty of the state to appoint counsel, a t  its expense. to assist the 

indigent defendant.99 Expansion of the right to counsel in this area began 

primarily in 1932 when the U .  S .  Supreme Court in Powell ..... ~~~~~~ .. v .  ~ l a b a m a ~ ~ ~  ~ held t h a t  -~ 

the  Due Process clause of the Fourteenth Amendment required the states to 

appoint counsel to indigent defendants in certain capital cases. In Gideon - v .  

~ a i n n h t , ' "  the Court held that the states must make appointed counsel 

available to indigent defendants in all criminal cases. Because this right was 

thought to apply only to felony prosecutions, lC2 the 1968 Constitutional 

Convention amended section 11 of the Hawaii Constitution to provid-e for all 

indigent defendants "charged with an offense punishable by imprisonment f o r  

more than sixty daysn .  

In 1972, the I;. S .  Supreme Court in Argersinger -- - v .  ~ a m l i n " ~  held t h a t  

the  right to appointed counsel applied to indigent defendants even in 

misdemeanor cases, where there is  a possibility of imprisonment. A defendant 

no? represented by counsel may not be iaprisoned for any length of time, e r e n  
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though the law permits i t ,  lo' Whether this right presently extends or  wiU be 

extended to civil cases that impose imprisonment or to criminal cases that do not 

impose imprisonment but impose, for example, a heavy fine, is not clear. The 

1968 Convention did not extend the right to nonimprisonment cases, possibly out 

of a concern over the potential costs of providing corrnsel for so many indigent 

defendants 105 

In general, the Sixth Amendment right to counsel "attaches only at or  

after the time that adversary judicial proceedings have been initiated" against 

the defendant.lo6 It is this point that marks the commencement of the "criminal 

prosecution" to which the guarantees of the Sixth Amendment apply. Once the 

adversary judicial proceedings have been initiated, appointed counsel is 

necessary for all those "critical" stages of the criminal proceedings "where 

substantial rights of a criminal accused may be affectednio7 and therefore where 

the "guiding hand of counsel"lo8 is necessary to protect those rights. Besides 

a trial, the right to counsel has been held applicable to such "critical" stages as 

at post indictment lineupslog and arraignments. lio 

The basic rationale behind the Sixth Amendment right to appointed 

counsel in criminal proceedings is that because a lay person is unfamiliar with 

the complexity of the law, an unrepresented defendant would have to face an 

experienced prosecutor without the knowledge and skills with which to prepare 

adequately a defense.m A defendant may be convicted "because he does not 

know how to establish his innocence". li2 The assistance of counsel, then, is 

necessary to assure a fair trial. Furthermore, the Sixth Amendment is applied 

to certain stages of the pretrial proceedings because the law enforcement 

machinery often involves "critical confrontations of the accused by the 

prosecution at pretrial proceedings where the results might well settle the 

accused's fate and reduce the trial itself to a mere formality". 113 

These "critical stages". however, include only those "trial-like" 

confrontations where the defendant is faced with the "intricacies of the law" or 

the possibility of being overpowered by a skilled p ro~ecu to r . ' ~  Thus, for 

example, although the Sixth Amendment requires the presence of counsel at post 

ind;ctment 'heups (see above), it does not require counsel at photographic 



displays conducted (in the absence of the accused) to identify the offender 

because it does not involve a "confrontation" of the accused and the 

prosecutorial process.''' Even where such a confrontation may be involved, the 

Sixth Amendment does not require the presence of counsel where the 

subsequent trial, would cure any defects which might arise from the 

confrontation. In this way, the taking of fingerprint, hair, clothing, and 

blood samples from the defendant were not deemed "critical" where the 

procedures are standardized and the knowledge of the techniques is sufficiently 

available so that the government's case can be adequately challenged during 

cross-examination at trial and by the presentation of expert witnesses for the 

defense.l17 Similarly, the taking of handwriting samples from the accused would 

not be a critical stage of the criminal proceedings since the samples can be 

challenged at trial by presenting more handwriting samples for analysis and  

comparison. 118 

The Sixth Amendment is not the only constitutional provision that  

guarantees a right to appointed counsel. The right may be held necessary to 

protect other constitutionai rightsU9 or to insure a fair hearing as required by 

the Due Process Clause of the Fifth and Fourteenth Amendments of the iT. S. 

constitution.12' In addition, it is possible that the right to appointed counsel 

may be based, in some contexts. on the Equal Protection Clause of t he  

Fourteenth Amendment. 121 

The right to the assistance of counsel may be waived by the defendant. if 

it is voluntarily and knowingly made. 122 The accused, however, cannot b e  

"threatened, tricked, or cajoled" into a waiver. Iz3 Waiver will not be lightly 

presumed and a trial judge must "indulge in every reasonable presumption 

against waiver" ,Iz4 regardless of whether it is made at trial or at some "critical" 

pretrial proceeding. 125 Furthermore, the record must show that the accused 

was advised of the right to counsel (and at no cost if the accused was indigen t j  

but  clearly declined to exercise the right.126 Finally, the state has the burden 

of proving that the defendant voluntarily and intelligently waived counsel. 127 

It is clear that the courts have set high standards in this area a n d  

require that the accused be fully aware of the ramifications of refusing t h e  
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assistance of counse1. The trial judge, before accepting the waiver, must make 

an effort to "explain what his rejection of counsel really entails!' , I z 8  which mag 

include an explanation of the nature of the charges, the statutory offenses 

included within them, the range of possible punishments, possible defenses, and 

other facts which give the accused a "broad understanding of the whole 

matter" 12' There are no rigid formulas to follow in determining whether a 

defendant has made a valid waiver, and the courts must look to the totality of 

the facts and circumstances of each case. Relevant factors might include age, 

education, mental capacity of the defendant,13' the background and experience 

of the defendant, and the defendant's conduct of the alleged waiver. 131 

Waiver of Counsel and the Right to Proceed Pro Se 

Although an accused was permitted to waive counsel at pretrial 

proceedings, 132 it was not clear until 1975 whether a defendant had a 

constitutional right to dispense M-ith counsel at trial and proceed - se.  that 

is,  to represent oneself. 133 For Hawaii and the other states in the federal Ninth 

Circuit, the right to represent oneself was long held to be constitutionally 

protected,134 but this had not been universally accepted. 135 

In 1975, the U . S . Supreme Court in Faretta -- v . - held that the 

right of self-representation is guaranteed by the Sixth Amendment of the U . S .  

Constitution. The Court found that the right had a historical justification in 

the English and colonial jurisprudence from which the Sixth Amendment 

emerged. Moreover, although there vras no explicit language in the Constitution 

guaranteeing thls right, the Court thought it was "necessarily implied by the 

structure of the Sixth Amendment". 137 The Court noted that the guarantees of 

the Sixth Amendment (e .  g .  , right to jury trials, right to a speedy trial, etc .)  

are given directly to the "accused", not to the accused's counsel. Likewise, the 

Sixth Amendment speaks of the "assistance" of counsel, which indicate that 

counsel "shall be an aid to a willing defendant--not an organ of the state 

interposed between an unrcilling defendant and his right to defend himself 

personally". 13' An unwanted counsel does not really "represent" the 

defendant, and so the defense presented by such counsel would not be the 



"defense guaranteed by the Constitution, for. in a very real sense, it jsb:ouid 

not be] his defense". 139 
.- 

The Court recognized that this decision seemed to be inconsistent with 

prior decisions14o that declared the assistance of counsel to be essential to 

insure a fair trial. For if counsel is necessary to a fair trial, how can a 

defendant who proceeds without one be justly convictmi? The Court felt. 

however, that the founders of the Constitution placed a higher value on t h e  

right of free choice and that choice must be honored, even if it ultimately leads 

to the defendant's detriment. Moreover, when counsel is forced on an unwilling 

and uncooperative defendant, the "potential advantages of a laruyer's training 

and experience can be realized. if at all, only In some cases 

( e . g . ,  where the defendant is represented by harassed and overworked public 

defenders), the defendant may even be able to conduct a more effective 

defense. Since the defendant, and not the lawyer or the state, will bear t h e  

consequences of conviction, the defendant must be free to decide "whether, in 

his particular case counsel is to his advantage". I42 

As in other contexts, when the pro se defendant waives counsel, t h e  

waiver must be "knowing and intelligent". Thus, the defendant should be 

made aware of the nature of the charges and the penalties involved,144 a n d  

basic rights should be discussed.145 The defendant need not have the skill and  

experience of a lawyer in order to make a valid waiver, but "he should be made 

aware of the dangers and disadvantages of self-representation, so that t h e  

record will establish that he knows what he is doing and his choice is made with 

eyes open". 146 

The waiver, however, must be both timely and unequivocal: timely, in 

order to assure the judicious and orderly conduct at trial;'j7 unequivocal, so 

that the defendant cannot later turn around and claim that counsel was not 

really waived.148 Further, the right of self-representation "is not a license to 

abuse the dignity of the courtroom" and a court may terminate self- 

representation if the defendant "deliberately engages in serious and  

obstructionist conduct:'. 149 
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Effective Assistance of Counsel 

The right to the assistance of counsel carries with it the guarantee that 

such assistance be --- effective.l5' The right to the effective assistance of counsel 

is protected not only by the t'. S .  Constitution, but by the Hawaii Consiituiion 

as well. 151 

What constitutes a denial of the effective assistance of counsel is not 

entirely clear, since the U . S . Supreme Court has get to squarely deal with the 

issue. Traditionally, the lower courts have asked whether the conduct of 

counsel was so inadequate as to render the trial a "farce" or a "mockery of 

justice",lS2 which generally meant that courts would find that a defendant was 

denied the effective assistance of counsel only in the most extreme cases. 

Although the federal Court of Appeals for the Ninth Circuit (which includes 

Hawaii) still abides by this permissive standard,lS3 the Supreme Court of Hawaii 

has followed the trend followed by most of the other federal Courts of 

and by many state courts155 to adopt a more stringent standard: to 

be "effective", counsel's assistance must be :'within the range of competence 

demanded of attorneys in c r i i n a l  cases". Is6 This involves a 2-step process. 

First, the conduct of the counsel must be examined to determine whether it 

appears to be unreasonable. Second, this conduct, if it seems to be 

unreasonable, will be exa~ ined  further to detrnnine "whether counsel's action 

was the result of informed judgement or constitutionally inadequate prepara- 

tion" . 15' If counsel's action, viewed as a whole, appears to be reasonable, or if 

although appearing to be unreasonable is the result of an informed judgment, 

ineffective assistance of counsel will not be found. 158 

A primary requirement of an effective counsel is that counsel "conduct 

careful factual and legal investigations and inquiries with a view to developing 

matters of defense in order that he may make informed decisions on his client's 

behalf, . . .both at pretrial proceedings. . .and at trial" . 159 This necessarily 

means that the defendant's lawyer must be allowed adequate time to prepare for 

the trial. When counsel is appointed late, the lack of sufficient time to prepare 

may be held to be a denial of the effective assistance of counsel.16' The length 

of time counsel had to prepare, however, "is not, per se ,  dispositive of the 



issue",161 and prejudice to the defendant's rase must be shown in order for the 

defendant to successfully claim a denial of the effective assistance of counsel. 162 

When a defendant at  trial objects to counsel on the basis of inadequate 

representation, the trial judge must hold a hearing to determine the merits of 

the defendant's objection. 163 A t  i ts  discretion, the trial court may o r d e r  a 

change in court-appointed counsel, and may postpone the trial in order to allow 

the neini counsel to prepare.  The Court, however, is generally not required to 

do either.lfi4 and a defendant ;viU not be permitted to "impede the course of 

justice o r  blockade the orderly flow of business in our court system" 165 

A lawyer may represent 2 o r  more defendants at  the same time. as  long as 

there is no conflict of interest between the defendants. Where there i s  a 

conflict of interest, the co-defendants are  deemed to have? been deprived of the 

effective assistance of counsel, regardless of whether the defendants can show 

prejudice to their cases. lG6 The test for determining whether joint 

representation deprived one o r  both defendants of effective counsel is:  "d id  

the representation deprive either o r  both of the defendants of the undivided 

loyalty of counsel? Did counsel have to. o r  did he in fact 'slight the defense of 
,,,,I67 one defendant for that of ano the r .  

Government o r  court action may also form the basis for a claim that, t h e  

defendant was denied effective counsel. For example, gross surrepti t ious 

governmental infiltration ("spying") into the legal camp of the defense during o r  

in preparation of a trial may violate this r ight .  Court restrictions t h a t  

prevent defense counsel from fully and fairly participating in the adversary 

fact-finding process may rikeivise be held a denial of the effective assistance of 

counsel. Thus.  for example, restrictions on the right of counsel to decide when 

the defendant would take the stand o r  which prohibit counsel from putting t h e  

defendant on the s tand,  o r  which prohibit counsel from making a e l o s k g  

summation may be held invalid. Further ,  a judge's unwarranted remarks 

which demean the defendant's counsel in the presence of the jury may also 

compromise the defendant's right to the effective assistance of counsel. I70 
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Other Types of Assistance 

The U .  S .  Siupreme Court ha.s held that free transcripts must be provided 

for indigent defendants appealing from various proceedingsln and cannot be 

conditioned on a prior determination that the appeal is not frivolous Free 

transcripts may be required even in certain cases ivhere the defendant is not 

seeking to appeal from the transcribed proceedings but. insread requests the 
173 transcripts to prepare for trial 

Defendants may also under certain circumstances be granted an allowance 

for investigative expenses o r  the appointment of an investigator in order to 

assure effective preparation by the defendant's attorney In addition, under 

section 802-7 of the Hawaii . Revised Statutes,  -- the state may provide for 

investigative, expert ,  or other services upon a showing that they are necessary 

for an adequate defense and thai the defenda~nt is otherwise financially unable 

to obtain them. 

Effective Assistance and the Pro Se Defendant 

If a defendant's conviction can be challenged on the ground of the denial 

of the effective assistance of counsel, can a pro se  defendant raise a similar 

claim? That i s ,  where a conviction can be overturned because the performance 

of the defendant's counsel isas of such a minimal quality as to deny the 

defendant the effective assistance of counsel, can a conviction be similarly 

overturned where the performance of a pro se  defendant was so incompetent as 

to deny the defendant of a similar right? The 1T.S. Supreme Court has 

indicated that the pro se  defendant does not have a right to effective repre- 
175 sentation: and so ,  unlike a defendant represented by counsel, a defendant 

who proceeds pro se cannot later complain of a violation of the Sixth Amendment 

right to counsel hecause of "bad tactics, errors  of judgement, lack of skill, 

mistake, carelessness, incompetence, inexperience, o r  failure to prepare when 

the opportunity was available". Presumably, the rationale is tha t ,  having 

"knowingly and intelligently" waived the assistance of experienced and learned 

counsei. the defendant knew and accepted the possibility that the defendant's 



lack of experience and training would seriously hamper the effectiveness of the 

defense. The defendant must therefore choose between the assistance of 

counsel, who must meet a minimum competency standard,  and proceeding pro s e ,  

which has no minimum standard at all. 177 

!I reiated problem lies in the situation in ishich the pro se  defendant is 

jailed before the trial. In this type  of case a critical question is whether t he re  

exists a constitutional right to an adequate opportunity to prepare.  i f  an 

unrepresented defendant operates under severe handicaps at  trial: an 

uncounselcd defendant who has not been allowed to adequately prepare is surely 

a t  an even greater disadvantage. Although there are  no relevant cases which 

have directlg~ addressed this issue,  at  least one commentator strongly suggests  

that  the i'. S .  Constitution requires that a jailed pro se defendant be allowed to 

adequately prepare for trial. There is a practical problem of granting such  a 

r ight .  however, as jails are  ill-equipped to provide the services and materials 

necessary lo prepare a defense ( e . g .  , an adequate law library),  or t h e  

manpower to supervise prisoners who must use oatside facilities o r  who want to 

conduct outside investigations. 178 

Standby Counsel 

The appointment of standby counsel for those indigents who choose to 

represent themselves has been suggested as  a possible solution to many of t h e  

problems outlined above. Standby counsel can aid the jailed indigent 

defendant by making the necessary preparations for a defense ( e . g . .  iegal 

research, witness interviews, etc . ) that the defendant would be prevented from 

doing. Further ,  standby counsel can help meet the problem of assuring the p r o  

se  defendant of an adequate defense. Instead of a "sink o r  swim" approach: t h e  

pro  se defendant would be able to conduct a more competent defense with t h e  

advice and guidance of the standby counse!. In addition, if a pro s e  

defendant's right to self-representation is terminated for disruptive conduct, or 

if the defendant begins to realize in mid-trial that the ease is too complicated to 

handle, the standby counsel can quickly assume the conduct of the trial, wi+h 

little or no disturbance to the proceedings. The use of standby counsel h a s  
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160 been recommended by the American Ear  ,%ssociation, especially where the 

trial is long or complicated, or involves multiple defendants. No court seems to 

have accepted the view that there is a right to standby counsel. 18'  any 
courts, however, commonly appoint such standby counse1,1S2 but only at their 

discretion. 183 

In the area of the right to counsel. the Convention may wish to consider 

the following issues : 

(1) Whether a pro se defendant should have the right to be able 
to adequately prepare for trial. 

(2) Whether a right to standby counsel for indigent pro se 
defendants should be guaranteed by the Hawaii Constitution. 

3 Whether a pro se defendant is entitled to certain minimum 
standards of competency. 184 

( 4  Whether the right to counsel should be expanded to other 
contexts that involve substantial detriment to the defendant 
( e . g . ,  at civil trials where imprisonment is imposed or at 
criminal trials where heavy fines are imposed) .Ie5 

PART IV. NATURE AND CAUSE OF THE ACCUSATION 

The Sixth Amendment to the U .  S .  Constitution and section Li of Article I 

of the Hawaii Constitution both provide: 

I n  a l l  c r i m i n a l  p r o s e c u t i o n s ,  t h e  accused s h a l l  e n j o y  t h e  r i g h t  . . .  t o  
he informed of t h e  n a t u r e  and cause  of t h e  a c c u s a t i o n ; .  . . 

This provision was adopted by the 1950 Constitutional Convention but was 

not discussed a t  the 1968 Convention. The 1950 Convention reported that Article 

I .  section 11: 186 

. . .  w i l l  g i v e  t o  t h i s  S t a t e  t h e  b e n e f i t  of t h e  d e c i s i o n s  of t h e  
F e d e r a l  Courts  c o n s t r u i n g  t h e  same language,  ... 



7. 
I he ITnlted S ta t e s  Supreme Courr  bas nut  held t h a t  t h ~ s  Six th  Amendment 

r i g h t  is applicable to  t h e  s t a t e s .  

T h e  effect  of t h e  constitutional r i g h t  to  be  informed of t h e  n a t u r e  a n d  

cause  of t h e  accusation commences with the  s t a tu t e s  fixing o r  declar ing t h e  

crime .I8' T h e  Hawaii Supreme Cour t  h a s  held: 188 

I t  i s  necessary i n  . . .  cr iminal  o f f enses ,  t h a t  t h e  indictment ,  
information o r  compI.aint, s e t  f o r t h  a l l  the  e s s e n t i a l  f a c t s ,  
ingredients  and elements of t h e  offense charged, with c e r t a i n t y ,  and 
descr ibe  and i d e n t i f y  t h e  same s u f f i c i e n t l y  t o  put  t h e  defendant on 
no t i ce  a s  t o  what he i s  required t o  defend. 

T h e  reason f o r  r equ i r ing  t h a t  t h e  accusation b e  ce r t a in ,  defini te ,  a n d  

specific i s  s o  t h e  accused w-ill b e  able to  p r e p a r e  intelligently t h e  accused ' s  

defense  a n d  to  p reven t  t h e  accused from being  t r ied  a second time f o r  t h e  s a m e  

offense a f t e r  be ing  once p u t  in jeopardy 189 

I n  a 1967 case ,  S ta te  -- - v ,  ~ a ~ l o r  >Ig0 the  Hawaii Supreme Cour t  app l i ed  a 

t e s t  similar to  t h a t  announced b y  t h e  C o u r t  in Ter r i to rv  d. of -. HawaG r. H e n r i q u e s .  ~ 

T h e  Cour t  quoted  with approval  a 1952 L'nited S ta t e s  Supreme Cour t  ca se ,  B o v c e  s 

Motor -- Lines v. Vnited ~ States,''' a n d  applied t h e  following statement  in upho ld -  

ing a Hawaii penal  s t a t u t e  which prohibi ted t h e  deposi t ing of a n y  goods ,  w a r e s ,  

o r  merchandise upon city sidewalks : 192 

A cr iminal  s t a t u t e  must he s u f f i c i e n t l y  d e f i n i t e  t o  give no t i ce  of 
the  required conduct t o  one who would avoid i t s  p e n a l t i e s ,  and t o  
guide t h e  judge i n  i t s  app l i ca t ion  and t h e  labyer  i n  defending one 
charged with i t s  v i o l a t i o n .  But few words possess t h e  prec is ion  of 
mathematical s-gmbols, most s t a t u t e s  must dea l  with u ~ l t o i d  and 
unforeseen v a r i a t i o n s  i n  f a c t u a l  s i t u a t i o n s :  and t h e  p r a c t i c a l  
n e c e s s i t i e s  of discharging t h e  business  of government inev i t ab ly  
l i m i t  the  s p e c i f i c i t y  with which l e g i s l a t o r s  can s p e l l  out  
p roh ib i t ions .  Consequently, no more than a ~ e a s o n a h l e  d c i r s  
c e r t a i n t y  can be demanded. Nor i s  it unfa i r  t o  r equ i re  t h a t  one who - -- 
d e l i b e r a t e l y  goes p e r i l o u s l y  c lose  t o  an area of proscribed conduct 
s h a l l  take the  r i s k  t h a t  he may cross  the  l i n e .  (Emphasis added) 

T h e  Hawaii Supreme Cour t  s t a t e d  t h a t  r e s o r t  t o  common u n d e r s t a n d i n g  

and pract ices  a s  t h e  s t a n d a r d  in a penai  s t a t u t e  is not  prohibi ted. lg3 I t  went  o n  
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to say that statutes are not automatically invalidated as vague simply because 

difficulty is found in determining w-hether certain marginal offenses fall within 

their language. s94 The Court concluded with a quotation from a 1963 United 

States Supreme Court case: 195 

Void for vagueness simply means that criminal responsibility should 
not attach where one could not reasonably understand that his 
contemplated conduct is proscribed. 

PART V. RIGHT OF CONFRONTATION 

In all criminal prosecutions, the accused shall enjoy the right . . .  to 
he confronted with the witnesses against him . . . .  

The above provision is found in the Sixth Amendment of the U.S.  

Constitution and in section ll of Article I of the Hawaii Constitution. The Hawaii 

provision was adopted by the 1950 Constitutional Convention but was not 

discussed at the 1968 Convention. 

The Sixth Amendment right of a defendant to be confronted with the 

witnesses against defendant was held binding on the states in a 1965 case, 

Pointer v .  Texas. -- - -- The Model --- State Constitution provides for a right of 
 onf front at ion,^'' as do the constitutions of 47 states. The 3 states which do not 

have this provision are Idaho, Nevada, and North Dakota. 

Research does not reveal precisely what the founders of the l1.S. 

Constitution meant when they drafted the confrontation c l a u ~ e , " ~  but scholars 

at least seem to agree that the drafters intended it as a constitutional barrier 

against such : 199 

.flagrant abuses as trial by anonymous accusers 

One commentator has stated that: 200 



It would appear then that the sixth amendment requires, at a 
minimum, that the government make at least some efforts to confront 
the accused with witnesses. To say that the confrontation clause 
places no control over what evidence the government uses judicial.1~ 
but merely grants to the defendant the right to he present and 
challenge such evidence as the government chooses to introduce, or 
the right to call witnesses on his own behalf, is to deny the 
confrontation clause its intended function. 

With regard to the question of defendant's right to disclosure of an 

informant's identity, an informant can plaf 2 distinct roles. Which role an 

infonnant actually plays determines the extent to which the prosecution 

constitutionally is required to make information concerning the informant avail- 

able to the defendant. Where the informant may be the source of information 

giving an officer probable cause to arrest defendant, the prosecution is not 

obligated to reveal the informantts identity, because the governmental interest 

in encouraging informers outweighs the likelihood that the information materially 

will aid the defendant. 201 

If the informant's testimony is relevant to the issue of guilt and  

conviction, however, it appears that the government must reveal the informant's 

identity and address to enable defendant to confront the witness. 202 

In the case of a disruptive defendant, in a 1970 case, Illinois v .  Allen, 203 
- - 

the U. S .  Supreme Couri held that a defendant who disrupts the courtroom does 

not have an absoiute right to remain present and confront witnesses. The r ight  

of confrontation requires only that the trial judge exercise reasonable discretion 

in determining which means to use to deal with such a person. Some avenues 

that may be available are: 204 

(1) Binding the defendant and keeping defendant in  the 
courtroom : 

(2) Removing defendant from the courtroom for the trial, and 
perhaps providing defendant with access to the trial, as by a 
microphone; 

(3 )  Threatening defendant with contempt. 
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With regard to the use of our-of-court statements, :be general rule is that 

if 2 persons are tried together and one has given a confession that implicates 

the other, the confrontation clause bars use of that statement, even with 

instructions to the jury to consider i t  only as going to the guilt of the 

"confessing" defendant. 205 Such a statement may be admitted, however, if the 

co-defendant takes the stand and submits to cross-examination concerning the 

reliability of the confession. 205 This rule applies even if when the alieged 

confessor takes the stand, the confessor denies making the confession. 20'7 

The confrontation clause prohibits use of out-of-court statements of 

persons not testifying unless the prosecution has made a good-faith effort to 

secure the attendance of the witness at trial and failed, and the defendant has 

had an adequate opportunity to subject the witness to sufficient cross- 

examination to test the accuracy of the statement. 208 

Where out-of-court statements of persons who testify are introduced, 

such prior statements may be admitted if defendant had an adequate opportunity 

to test the reliability of such statements by cross-exaxination at trial, or if the 

statement was given under conditions providing reasonable assurances of 

accuracy, such as at a preliminary hearing. 209 

With regard to the waiver of the right to confrontation by pleading guilty, 

the Supreme Court has recognized that due process requires that the record of 

the receipt of a guilty plea affirmatively show that the plea was intelligent and 

voluntary. 210 I t  also must demonstrate that defendant was aware of defendant's 

rights at trial and knowingly and intelligently waived them. These rights 

include the right to a jury trial, the right to confront witnesses, the privilege 

against self-incrimination, and the right to have guilt proved beyond a 

reasonable doubt. 

The Supreme Court also has recognized that the record must show that 

defendant was aware of the maximum penalties that might be imposed upon 

conviction and that defendant understood at least the critical elements of the 

offense charged. 2U Noreover, the Court has recognized that a plea is 

if produced by actual or threatened physical harm or by mental 



212 
ciierciun overbearing the will of the defendant I t  appears 1.0 be fairly wcU- 

settled that a defendant who enters a guilty plea has a r ight to have that, 

bargain honored. 213 Thus,  if the prosecution fails to honor i t ,  defendant is 

entitled to relief. as by permitting defendant to withdrav; defendant's guil ty 

plea. 

With regarid to the effect of a guilty plea and defendant's later ability to 

attack the conviction, the United States Sur,reme Court has recognized that  a 

defendant who pieads guilty nevertheless may attack the conviction by la te r  

asserting violation of a r ight that has nolhing to do with defendant's guilt o r  

innocence of the crime 214 

Nost of the controversy involving the right to confrontation has ccnt.ercd 

around the applicability of that r ight to particular proceedings. In the s t a t e  

criminal trial area ,  the 17,s .  Supreme Court has announced that if a defense 

investigator testifies a t  trial,  the trial court may at that time order  the defense 

to disclose a report  by that investigator. if disclosure is limited to those 
215 portions of the report  relevant to the investigator's in-court testimony 

With regard to quasi-criminal or  noncriminal proceedings. because of 

apparent differences in the facts of particular cases. the Supreme Court h a s  

reached dif'fering results as to whether the right of confrontation is applicable 
po- 1 er~,m. . . e I in employment termination situations, the Supreme Gourt h a s  

affirmed a federal circuit court decision holding that compliance with the Sixth 

Amendment, including the right to confrontation, is not, a prerequisit.e to t h e  

dismissal of a federal employee. 'I6 The Supreme Court has recognized, on t h e  

other hand ,  that due process guarantees the right of confrontation in 

connection with a person's application for admission to the practice of lax';. 217 

Where commission investigations are  involved, the Supreme Court on ome 

hand has held that the right of confrontation constitutionally is not I-equirc:l in 

proceedings by a federal civil r ights commission The Court also has h e l d ,  

however, that where a state labor-management commission of inquiry alleged ly 

made actual findings that specific individuals were guilty of crimes in the labor-  

management field, due process required the (:ommission to afford a person beir?g 
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investigated the right to confront and cross-examine the witnesses against the 

person. 219 

Hawaii appears to have recognized the right of confrontation as early as 

1886. 220 in addition to the confrontation clause embodied in the Hawaii 

Constitution, Hawaii also provides for a statutory right of confrontation. 221 

Very few Hawaii cases have dealt with the confrontation clause. Those 

that do fall into 2 categories: those which involve the issue of admitting 

documentary evidence and those which involve the issue of waiver of trial rights 

by pleading guilty. With regard to the use of documentary evidence, in a 1969 

case, -- State - v .  ~ d r i a n  .222 a hotel cashier was charged with embezzling money 

belonging to her employer. The state as an essential part of its case introduced 

letters and receipts submitted by out-of-court witnesses which were marked 

"paid" and which bore defendant's initials. The Hawaii Supreme Court held that 

the state failed to make a good faith effort to obtain the presence of absent 

witnesses, and therefore denied defendant her right to be confronted with the 

witnesses against her 

In a 1973 case, State v .  ~ a a f i t i . ~ ~ ~  the Hawaii Supreme Court held that in 

a prosecution for aggravated battery upon a serviceman, admission of 

transcribed testimony of the serviceman at the preliminary hearing did not 

violate defendant's right of confrontation. Its holding rested upon the ground 

that the witness had been questioned extensively and thoroughly by the defense 

attorney at the preliminary hearing, and that the state had made a good faith 

effort to secure the attendance at trial of that witness and had failed. 

The Hawaii Supreme Court generally has followed federal law involving the 

issue of the waiver of the right to confrontation by pleading guilty. Hawaii, 

however, appears to provide protection above that provided by the federal 

courts in at least 2 respects. First, under the ruling of a 1914 case, -- Carvalho 

v.  -- the defendant must be informed of the defenses which are available 

to the defendant. This is not required under federal law. Second, under Rule 

ll(c)(2) of the Hawaii - -- Rules of - Criminal Procedure. the defendant must be able 

to understand the maximum penalty provided by law, and the maximum sentence 



of extended t e r m  of imprisonment. vthich may be imposed Zc*r the offense to 

which the plea is offered. Rule Uic)ji)  of the Federal ~ ~ Rules .- of ~ Criminal 

Procedure provides only that the defendant understand the mandatory minimum ---- 
penalty provided by l a w ,  if any. and the maximum penalty provided b y  law 

PART VI. COMPULSORY PROCESS FOR OBTAINING WITYESSES 

Article I ,  section il, of the Hawaii Constitution provides: 

In a l l  criminal prosecutions the accused shall enjoy the right . . .  to 
have compulsory process for obtairiirig witnesses in hi.s Savor;. . . 

This provision is derived from the Sixth Amendment of the C .S .  Constitution. 

L k e  the right of confrontation, this provision appears to have caused l i t t le 

controversy. Forty-eight states have a compulsory process provision in the i r  

constitutions. Only Nevada and Kevi York do not provide for compulsory 

process. The Mode! State -.-~ Constitution contains a compuisorp process pro-  

vision 225 

Hawaii's constitutional provision on compulsory process has been 

implemented by a statutory guarantee of compulsory process226 and a court r u l e  

providing substantially tne same 227 Moreover, i? a 1970 case, State V .  

L s ,  228 the Hawaii Supreme Court held that a witness violating an o r d e r  

excluding witnesses from the courtroom still should be allowed to testify to 

guarantee to the accused the accused's constitutional right to compulsory 

process for obtaining witnesses. The Court 's opinion in part read: 229 

To hold that the [compulsory process] provision merely gives an 
accused the right to the issuance of subpoenas to compel attendance 
of witnesses who may testify in his favort but that it does not 
entitle an accused to the testimony of witnesses so subpoenaed 
because of their actions or behavior in court, we believe, would make 
this right hollow and worthless. 

The defendant's right of compulsory process is a companion a n d  

counterpart to the Sixth Amendment right of confrontation. It differs ir? o a e  
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significant respect, however. Prom the Confrontation Clause. The Confrontation 

Clause is designed to restrain the prosecution by regulating the procedures by 

which it presents its case against the accused, Compulsory process, on the 

other hand, comes into play at the close of the prosecution's case. It operates 

exclusively at the defendant's initiative and appears to provide the defendant 

with affirmative aid in presenting defendant's defense. 230 

Until 1967 the United States Supreme Court addressed the Compulsory 

Process Clause only 5 times. 231 Prior to 1967 some courts implied that 

compulsory process refers only to the means for securing the attendance of 

witnesses at trial and that it does not deal with their competence to testify. 232 

This narrow view appears to have been put to rest in a 1967 case, Washington v. - 

Texas, 233 in which the United States Supreme Court held that the right to 

produce witnesses includes the right to have them heard, and that this right is 

binding on the states. 

In the Washington case, the defendant sought to call as a witness a 

person who had been charged and convicted for participation in the same 

offense for which defendant was being tried. State law provided that those 

charged or convicted as participants in the same crime could not testify in favor 

of each other. The United States Supreme Court held that application of the 

statute violated defendant's right to compulsory process for securing the 

attendance of witnesses. 



Chapter 8 

RIGHT OF PRIVACY 

The Origins of the Right to Privacy 

The development of a constitutional right of privacy by the U. S .  Supreme 

Court began with the decision Griswold - v . Connecticut .' There the Supreme 

Court invalidated a state statute which prohibited the use of contraceptives by 

married couples. In subsequent decisions. a right of privacy, or "zone of 

privacy", has been gradually expanded to encompass 3 general types of 

interests : 2 

(I) The right of an individual to be free in the individual's 
private affairs from governmental surveillance and intrusion. 

( 2 )  The right of an individual to avoid disclosure of personal 
matters. 

( 3 )  The right of an individual to be independent in making 
certain types of important decisions in matters relating to 
marriage, procreation, contraception, family relationships, 
and child-rearing and education. 

All 3 of these interests have been viewed as facets of a fundamental, if not  

easily defined, individual liberty. It has been variously described as "the r ight  

to be let alone--the most comprehensive of rights and the right most valued by 

civilized men" , 3  and as "a freedom from all substantial arbitrary impositions a n d  

purposeless restraints". 4 

Unlike, for example, the right to a speedy and public trial, the right of 

privacy is nowhere explicitly mentioned in the U . S . Constitution. Therefore, in 

Griswold, although 7 justices agreed that a right deserving of constitutional 

protection had been asserted, no more than 3 could agree on any one theory 

about its origins .5  Altogether, 3 rationales were advanced in support of a r ight  

of privacy: 



(I) Certain unenumerated rights may be found in the "penumbra" 
of special cons?iiutionai guarantees. The use of 
contraceptives by married couples is protected by a 
penumbral right of association derived by the First 
Amendment and a penumbral right to be free of unreasonable 
searches and seizures derived from the Fourth Amendment. 6 

(21 The Xinth Amendment ('?the enumeration in the Constitution, 
of certain rights, shall not be construed to deny o r  disparage 
others retained by the people") is authority for the 
proposition that the "liberty': protected by the Fifth and 
Fourteenth Amendments is nor restricted to rights explicitly 
mentioned in the first 8 amendments. 7 

( 3 )  The right of privacy is part of the "liberty" guaranteed in 
the Due Process Clause of the Fourteenth ~ m e n d m e n t . ~  

The third rationale has had the most lasting significance.' Ho%'ever, the 

absence of an explicit right of privacy in the Constitution, and the obligation of 

the Court to supply complex theoretical justifications for i t l  perhaps accounts 

for the Court's tentative and inconsistent development of the right of privacy. 

The Court has followed a process of accretion in deciding "privacy" cases: it 

will enumerate general areas in ~vhich earlier privacy claims have been upheld, 

then merely announce whether the claim under review is sufficiently similar. 10 

Interests Protected by the Right of Privacy 

Freedom from inlrusion. The first interest associated with the right of 

privacy--protection from government intrusion--is the subject of the Fourth 

Amendment. The government may not invade one's home, office, automobile, 

person, or effects without a warrant or a determination of probable cause that 

criminal activity is afoot.' It is not altogether clear whether the Fourth--and 

Fifth--Amendments give absolute protection to a core of private communications, 

papers, and effects, or whether no material or communication can be absolutely 

protected so long as the search, seizure, and disclosure are procedura* 

Recent Supreme Court decisions have tended to stress the manner in 

which evidence is seized rather than the nature of the evidence taken. The 

Court has even permitted seizure by warrant of private papers stored in an 

individual's desk. 13 



Eor is it clear to what exrent privacy is a function of being a t  home, am? 

whether certain activities are permissible in the home which tsould be 

impermissible elseighere. In Griswold, the view of "man's home as his castlie" 

was explained in the following terms: 14 

The Fourth and Fifth Amendments were described in x d  v. United - -. -- 
States . . .  as protection against all governmental invasions "of the -- 
sanctity of a man's home and the privacies of life". . . . Mould we 
allow the police to search the sacred precincts of marital bedrooms 
for telltale signs of the use of contraceptives? The very idea is 
repulsive to the notions of privacy surrounding the marriage 
relationship. 

The notion that the home is a unique locus of privacy was repeated in -. Stanle j  -. 

v .  ~ e 0 r ~ i a . l '  The possession and viewing of obscene materials in the home was - 
protected simply because the individual was at home. However, subsequent 

decisions, such as -- Paris Adult - Theatre I v .  Slaton,lG emphasized that no 

penumbra of privacy surrounds obscene materials outside the home, or t h e  

viewer when the viewer goes to a local theater to watch a film with o ther  

consenting adults. 17 

The idea of the home as a special locus of privacy immune to government 

intrusion is difficult to reconcile with other decisions of the Supreme Court 

which speak of privacy as inhering in people rather than places. In Katz v .  

United States,18 the criminal defendant complained that evidence against him bad  

been obtained by the use of a "bugging" device attached to the outside o f  a 

public telephone booth. The Court upheld his contention that his "reasonable 

expectation of privacy" had been violated : 19 

. . .  The Fourth Amendment protects people, not places. What a person 
knowingly exposes to the public, even in his own home or office, is 
not the subject of Fourth Amendment protection.. . . But what he seeks 
to preserve as private, even in an area accessible to the public, may 
he constitutionally protected. 

Freedom from Disclosure. The second interest associated with the r ight  

of privacy--the right of an individual to avoid disclosure of personal matters-- 

grew out of a concern with the gossip-mongering of yellow journalism.20 T h e  
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conflict between freedom of the press and an individual's desire to avoid ;he 

public eye is still present and is discussed in greater detail under "invasion of 

privacy" in chapter 3 on the First Amendment. 

But, in recent years, informational, or disclosural, privacy has taken on 

another dimension--mairltaining control over the flow of personal information to 

the government. With the growth of government regulation and services, 

there is more occasion for the government to request information. With rapid 

advances in computer science, there is greater ease in acquisition, retention, 

and interagency transfer of i n f ~ r m a t i o n . ~ ~  if  left unregulated, information- 

handling can lead to abuse: improper dissemination, for example, may result in 

the denial of employment or promotion if the information is given to someone who 

does not have a legitimate need for i t ,  or if the information is released in 

incomplete or erroneous form. 23 

Just as the protection of privacy has become increasingly important, the 

right of access to information held by the government has also become 

necessary. Both are a consequence of the fact that government operations are 

numerous, complex, and in many instances removed from public scrutiny. 24 An 

inevitable conflict arises between the individual's right of disclosural privacy 

and the right of public and press to have access to governmental information. 25 

This topic is discussed in greater detail under the heading iright to know" in 

chapter 3 on the First Amendment. 

On the whole, courts have found no constitutional infringement of privacy 

when personal information is gathered by the government for a valid purpose. 
26 

The collection and retention of even highly sensitive health and medical records 

has been permitted where the state has demonstrated a strong need. However, 

courts are receptive to "privacy" arguments as to the assurance of 

confidentiality. 27 A case in point is the recent Supreme Court decision, Whalen 

v .  Roe. - 
28 The Court held that the New York statute requiring patient 

identification for those receiving certain addictive drugs did not infringe upon 

any right of privacy. On the other hand, the Court noted in dictum that there 

is a threat to privacy implicit in the accumulation of vast amounts of personal 

information in data banks and other government files. Here it did not have to 



reach the questmn of imphcit danger slnce there had been no uxautherlzed dls- 

closure and the system had adequate security provisions. 29 

Courts have also been reluctant to find a right of disclosural privacy 

where an individual has been suspected of involvement in crime (or has been 

convicted), or in situations where the information is a matter of public record 

In Paul - v .  -- ~ a v i s  - --- ;30 both elements were present.  The police commissioner h a d  

authorized dissemination of a circular alleging that Davis was an "active 

shoplifter". Davis had been arraigned on a shoplifting charge, bu t  pleaded not 

guilty, and the charge was ultimately dropped. The Supreme Court concluded 

that  the dissemination of the police circular did not infringe upon a n y  

constitutional right of privacy. 31 

. . .  [Davis'] claim is based not upon any challenge to the State's 
ability to restrict his freedom of action in a sphere contended to be 
"private," but instead on a claim that the State may not publicize a 
record of an official act such as an arrest. 

The courts may be more sympathetic to a claim of informational privacy 

where it is conjoined with another constitutions! claim. In White v .  - - ~ a v i s . ~ ~  t h e  

California Supreme Court held that the stationing of undercover agents in 

classrooms and meetings of university-sponsored organizations violated the F i r s t  

Amendment, the state constitutional right of privacy. and possibly the federal  

r ight  of privacy. 

Personal Autonomy. The third aspect of the right of privacy is personal 

autonomy in matters involving family life and procreation. After Griswold, t h e  

Supr-eme Court next had occasion to address this question in Eisenstadt .- -.. - v. 
~ a i r d . ~ ~  -- In that case, the Court invalidated a law prohibiting the distribution 

of contraceptives to unmarried persons. 

In Roe v .  the Court continued to emphasize the individual's r i g h t  

to  make important decisions concerning procreation, even outside the socia Uy 

approved context of marriage. In - Roe, the Court upheld the right of a 

pregnant woman, in consultation with her  physician, to undergo an elective 

abortion during the first  trimester of pregnancy. After the flrst  tr imester,  
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however, the state's interest in maternal health 'vouid justify regulation of 

where and by whom an abortion could be performed. Also, after the point of 

viability (24-28 weeks after conception). the state's interest in the "potential 

life" of the fetus would permit prohibition of abortion except to save the life o r  

health of the mother. 35 

After Roe, the trend of Supreme Court decisions has been to invalidate 

laws or regulations which impede free choice in matters of p r ~ c r e a t i o n . ~ ~  On 

the other hand, the Court has not required the state to subsidize the 

fundamental right of choice in the bearing of children. 37 

The Right of Privaw in the Hawaii Constitution 

After the 1968 Constitutional Convention. Article I ,  section 5 ,  was 

amended to include the underscored phrases:  

The r i g h t  o f  t h e  peop le  t o  be s e c u r e  i n  t h e i r  p e r s o n s ,  houses ,  
papers  and e f f e c t s  a g a i n s t  unreasonab le  s e a r c h e s ,  s e i z u r e s ,  and 
i n v a s i o n s  - of - p r i v a c y  -- s h a l l  n o t  be  v i o l a t e d ;  and no w a r r a n t s  s h n  
i s s u e  b u t  upon probab le  c a u s e ,  suppor ted  by o a t h  o r  a f f i r m a t i o n ,  and 
p a r t i c u l a r l y  d e s c r i b i n g  t h e  p l a c e  t o  be sea rched  and t h e  pe rsons  o r  
t h i n g s  t o  be s e i z e d  o r  - t h e  communications - sought  t o  be i n t e r c e p t e d .  - - -- 

In the debates of the committee of the whole, "invasions of privacy'  was 

discussed mainly in the context of wiretapping and electronic surveillance, along 

with "or the communications sought to be interceptedfi .38 However, Report No. 

55 seemed to take a broader view of its applicability: 39 

The proposed amendment i s  in tended  t o  i n c l u d e  p r o t e c t i o n  a g a i n s t  
i n d i s c r i m i n a t e  w i r e t a p p i n g  a s  w e l l  a s  undue government i n q u i r y  i n t o  
and r e g u l a t i o n  of t h o s e  a r e a s  o f  a  p e r s o n ' s  l i f e  which a r e  d e f i n e d  a s  
necessa ry  t o  i n s u r e  "man's i n d i v i d u a l i t y  and human d i g n i t y " .  

Delegate Larson in his opening statement also took a less restrictive reading of 

the concept of privacy, including by way of illustration. confidentiality of 

information and marital privacy. 40 



In interpreting this provision, the Hawaii Supreme Court has yet, to 

definitely commit itself to either the narrow o r  broad view. Part of the 

explanation may lie in the fact that the "privacy" cases which have come before 

the Hawaii Supreme Court have been both different and less varied than those 

handled by the United States Supreme Court .  'The vast majority of cases have 

>hs-oii-ed either warrantless searches or possession of marijuana for personal 

use .  The United States Supreme Court deals with the former simply by giving a 

contemporary meaning to "unreasonable searches and seizures", and has avoided 

dealing with the latter type of case a l t ~ g e t h e r . ~ '  One Hawaii case involved an 

arrest  for nude sunbathing on a public beach?' another dealt with s e x  

education films shown with an excusal system which permitted parents to have  

their children e ~ c u s e d . ' ~  In neither case did the Hawaii Supreme Court find an 

infringement of the right to privacy. 

Although the Hawaii Supreme Court has asserted that "invasions of 

privacy" was added to the Constitution specifically to protect against  

wiretapping and electronic surveillance, 44 it has on other occasions 

acknowledged that the provision was not so limited in effect, merely by 

considering "privacy" claims in other situations. However, the Court has been  

careful not to grant constitutional protection to the possession of marijuana, 

whether by excluding the use and possession of euphoric drugs from the scope 

of a fundamental right of privacy,45 or by finding that the right of privacy is 

not so fundamental after all: 46 

While our State Constitution has a right of privacy provision, we do 
not find in that provision any intent to elevate the right of privacy 
to the equivalent of a first amendment right. 

A s  though by contrast ,  the Court went on to discuss Alaska's - separate privacy 

provision and i ts  invocation in a case involving the sale of marijuana. T h e r e ,  

the  state was required to demonstrate a compelling interest in regulating t h e  

activity, and the statute did not enjoy a presumption of constitutionality. T h e  

Hawaii Supreme Court suggests that  it might adopt a more expansive 

interpretation of the right of privacy--encompassing the possession of 

marijuana--if Hawaii's constitutional provision were, like Alaska's. unitary a n d  

distinct. 47 



The Future Development of the Right of Privacy 

A s  37et, individual autonomy in matters of family and procreation has not 

been enlarged into a general freedom to choose one's life-style: where life-style 

is the "capacity to craft one's intimate, personal existence in the manner one 

sees fit".48 Where the Supreme Court has sustained individual choice of We- 

style, it has been, on the whole. in the context of traditional, socially accepted 

modes of behavior. 

For example, the freedom of related individuals to live communally, as an -- 
extended family. was upheld in Moore v .  East Cleveland. - -. - 49 A group of 
unrelated individuals does not have this right; according to - V m  of Belle -- 
Terre v .  ~ o r a a s , "  a community may exclude such groups as detrimental to its - - -- 
peace and quiet 

In the area of consensual sexual conduct, the Supreme Court has 

sustained the constitutionality of sodomy statutes as applied to homosexuals. 51 

The issue has not been raised in Hawaii since aU forms of consensual sexual 

behavior are left unregulated. '' 
In the context of political protest, the Supreme Court has recognized 

choices in the area of dress as constituting "symbolic speech", deserving of 

First Amendment protection. This is discussed further under the heading 

"symbolic speech': in chapter 3 on the First Amendment. But, outside of the 

political context, the Supreme Court has not acknowledged a fundamental 

freedom of choice with respect to personal appearance. 53 

With respect to the possession and use of marijuana, the Supreme Court 

has get to make a definite statement. It has hinted that it would defer to 

legislative judgment, and give a presumption of constitutionality to statutes 

restricting the use of marijuana. 54 However, where a state constitution 

includes a right of privacy, a state supreme court could uphold the individual 

right to possess marijuana for personal use. 55 



The Supreme Court has also get to rule on the so-caiied "right to die". 

The right of privacy. with its emphasis on independent decision-making and 

human dignity, has provided a rationale for the termination of medical treatment 

in cases involving progressive, debilitating illness or imminent death .56 This 

argument was accepted by the New Jersey Supreme Court in the celebrated case 
5; 

of in re Quinlan. 

Possible Approaches to Privacy Issues 

A t  present, 8 states in addition to Hawaii provide for a right of 

privacy. 58 In 3 states," the right is, as in Hawaii, enumerated in the 

provision which covers searches and seizures. In one it is enumerated 

in the opening section on inalienable rights (comparable to Hawaii Constitution, 

Article I ,  section 2 ) .  In the remaining 4 states,61 the right of privacy is a 

separate provision. 

Since the right of privacy has already been considerably defined by the 

judiciary, and is one of the major new concepts in constitutional law, it may be 

important to dignify the right by giving it separate treatment. The Alaska. pro-  

vision is particularly noteworthy in that it not only recognizes the right but also 

mandates the legislature to further develop i t .  

The r i g h t  of the people t o  privacy i s  recognized and shall n o t  he  
infringed. The legislature shall implement this  section. 

Arguments For and Against a Separate Right of Privacy 
in the Hawaii Constitution 

Pro .- 

(1) An essential purpose of the Bill of Rights is to create 
sa.nctuaries of individual behavior free from unwarranted 
governmental interference. A separate right of privacy 
would be consonant with this purpose. 

(2) General constitutional protection of privacy would encourage 
the courts to interpret existing statutes and regulations that 
affect privacy with greater sensitivity to the individual's 
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interest. Present statutes regulating information-handling 
for example show some but not enough consideration for 
privacy interests. 62 

(3) A constitutional provision would give the courts a broad 
mandate to develop the right through case law. Judicial 
definition of the contours of the right of privacy would be as 
comprehensive and effective as a right enacted by the 
legislature. 63 

Con - 

(I) A constitutional provision might generate the assumption that 
the government should exercise its power up to the limits of 
the individual's right to resist.b4 

(2)  A right of privacy tied to a constitutional provision is 
inherently inflexible and difficult to change. 65 

( 3 )  The judicial development of a right of privacy would be 
limited by the individual litigation context, by the types of 
cases which happened to come before the court. 5 5  [This is 
already apparent in Hawaii case law interpreting Article I ,  
section 5.1 A more comprehensive approach by the 
legislature is necessary. 



Chapter 3 

THE INDIGENT AND THE RIGHT TO GOVERNMENT SERVICES 

Introduction 

American rights have been historicaliy rooted in negaiive claims against 

government restrictions or interference with respect to civil and political 

liberties. The Bill of Rights has limited the power of government to act 

arbitrarily or even to act at all through such guarantees as free speech. f r ee  

press, and religious liberties. In recent years, the traditional conception of 

rights as encompassing only restraints upon governmental action has been 

challenged because of 2 significant developments: (1) the affirmative 

involvement of government in the provision of services that promote a person's 

economic security and well-being; and (2)  the increased use of government 

regulation designed to inhibit access to these services. 

Emerging Social and Economic Rights 

Through a growing range of statutory enactments, states aided by t he  

federal government have increasingly become vested with the responsibility of 

providing needed services to the less fortunate. These services generally 

include basic necessities like income assistance, medical care, education, 

employment, and housing. 

Acceptance of government's role as a provider of such services is due to 

the belief that these services are vital to the livelihood of economically deprived 

segments of our society.' It is now widely recognized that the inability to 

independently obtain these necessities is often the result of social rather than 

individual circumstances. Further, that inability could be. as Professor Frank 

I .  Michehan believes. "gravely prejudicial to one's chances for a decent 

l i fe . .  . . "  3 
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it is the recognition of these factors that has generated public discussion 

about the possibilities of including positive statements concerning economic and 

social rights in a constitution. Unlike the traditional rights enumerated in a 

constitution, they are positive rights because they are a claim upon rather than 

against government 4 

Past discussions concerning xhe inclusion of positive rights were mainly 

concerned with the appropriateness of including a complex economic issue in the 

constitution. When attempts were made in the 1968 Constitutional Convention to 

provide a right to economic security ,5  several delegates expressed the opinion 

that the task of creating such guarantees belongs to the legislature. Annual 

legislative sessions made them better equipped to determine the level of aid that 

the state was capable of offering and the manner in which it should be 

provided. Those supporting an economic security right believed that its 
7 inclusion would demonstrate Hawaii's concern for the indigent, and prohibit the 

state from providing assistance that is below the minimum standard of living. 8 

Government Regulation of Economic and Socia! Services 

The amendment was defeated primarily because there seemed to be no 

urgency for the inclusion of such economic rights in the Hawaii Constitution. I t  

was pointed out that levels of payment were i n ~ r e a s i n g , ~  and at that time, the 

federal government had made a substantial commitment to the poor through the 

"War on Poverty". But since the 1968 Constitutional Convention, many states 

and local governments have become concerned with the perils brought by 

population grou;th and its corresponding effect on government-sponsored 

services. A number of laws have been implemented to control growth including 

Limiting access to these services .lo One legal commentator gives this description 

of the crisis facing many cities : U 

Cities and their residents have found,  however, that growth i s  a 
mixed blessing which creates new and serious problems of i t s  own. 
Demand for municipal services increases a t  a rate beyond what can be 
eff iciently provided, causing levels of service t o  decrease while 
costs t o  b o t h  the city and the taxpayer rise . . . .  Growth brings 
increases i n  per c a p i t a  crime, p o l l u t i o n ,  t r a f f i c  congestion, mental 



i l l n e s s ,  and fami ly  breakdown, and s h o r t a g e s  of v i t a l  r e s o u r c e s  such 
a s  w a t e r  and energy .  High demand f o r  housing o f t e n  r e s u l t s  i n  
decreased compet i t ion  among b u i l d e r s ,  r e s u l t i r r g  i n  Large amoiints of 
housing which i s  marg ina l  b o t h  i n  q u a l i t y  and i n  s t y l e .  I n  s h o r t ,  
t h e  q u a l i t y  of l i f e  d e c l i n e s ,  and c o n c u r r e n t l y ,  t h e  a b i l i t y  of t h e  
m u n i c i p a l i t y  t o  cope w i t h  t h e  problems d i m i n i s h e s .  

In Hawaii, where the state offers many of the services of municipal 

governments, overpopulation and its correlative burden on state services h a s  

been identified as one of the most important and pressing problems.12 Long- 

range plans are being developed to provide some control over the state's bir th 

rate and for dispersing the population throughout the state .I3 Another factor,  

in-migration, has received more immediate attention. It now contributes more to 

the overpopulation problem than resident births .I4 One of the methods used to 

help deter newcomers from settling is a om-year residency requirement enacted 

in Hawaii in 1977 as a condition for employment in the public sector.15 Although 

no final decision has been handed down at the time of this writing, it has been 

suggested by one legal scholar that the state's residency law may be held valid 

if it is perceived as a part of a "comprehensive scheme to preserve t h e  

environmental. aesthetic, and cultural values of the community".16 Along 

similar lines, the Alaska Supreme Court upheld a state law providing employment 

preferences for jobs on the Alaska pipeline. 17 

Protecting the Poor Under the Fourteenth Amendment 

Current efforts to safeguard the poor's access to services have been 

primarily accomplished under the Fourteenth Amendment of the U .  S .  

constitution.18 Under the Due Process Clause, the emphasis has been to assure 

that the indigent received adequate and fair treatment in the receipt of 

services. For example, should a state find that an indigent is no longer eligible 

for  welfare benefits, the indigent's right to due process is violated if benefits 

are  terminated prior to holding an evidentiary hearing to determine if such 

action is warranted. 19 

The equal protection standard has been used primarily when a 

fundamental right is violated or if a law or government practice creates a 
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suspect classification. The fundamental right issue was involved in Harper v .- 

Board of ~lections" where the right to vote was contingent upon the payment of -- 
a poll taxi a condition the Court said was unconstitutional. Laws which seek to 

exclude certain segments of the society from participating in welfare programs 

are an unconstitutional classification regarding that segment unless the state 

shows a compelling state interest, 21 Thus, laws denying welfare benefits to 

aliens22 and illegitimate children23 have been declared unconstitutional in the 

absence of a compelling state interest. 

The equal protection standard has more recently been intertwined with 

another fundamental right: the right to travel. The freedom to move and settle 

in a place of one's own choosing without interference has long been recognized 

and protected in the United States. Although the U.S. Constitution has no 

provision which explicitly deals with a person's right to interstate travel, it was 

expressly provided for in Article 4 of the Articles of Confederation that people 

of each state shall have free ingress and egress to and from any other state. 24 

Throughout the years, a number of U. S . constitutional provisions have 

been cited as a basis for the right. In Crandall v .  - ~ e v a d a , ~ ~  a case involving 

the right of a state to levy a tax on all persons leaving by common carrier, the 

court found that the tax was an unconstitutional infringement on the right to 

travel which is protected by national citizenship. Another later case, involving 

a law making it a misdemeanor to bring a nonresident indigent into the state 

used the Commerce Clause in Article I ,  section 8 ,  of the U.S. Constitution as a 

source of the right to travel. 26 

In recent years, the court has refrained from placing the right in any 

particular clause of the U .S .  Constitution. In -- Guest v .  United States, it was 

stated: 27 

The reason [there i s  no mention of the r ight ] ,  it has been 
suggested, i s  that a right so elementary was conceived from the 
beginning t o  be a necessary concomitant of a stronger federal Union 
the Constitution created. I n  any event, freedom t o  travel throughout 
the United States has long been recognized as a basic right under the 
Constitution. 



Although there has been recurring differences i n  emphasis 
within the court as to the source of the consti tutional r ight  t o  
in te rs ta te  t r ave l ,  there i s  no need here to  canvas those differences 
further.  A 1 1  have agreed tha t  the right ex i s t s .  

The involvement of the right to travel with the Equal Protection Clause is 

primarily due to the state's use of durationai residencjr requirements for certain 

services. In the 1959 case of -~ S w r o  iT. -. ~ h o ~ o n , ~ ~  the Court held that the  

denial of welfare benefits to persons who had not met a one-year residency 

requirement was an unconstitutional penalty on a nonresident who had exercised 

the fundamental right to travel.  The Court stated that the equal protection 

standard must be used because the law created 2 classes: those who reside in 

the  state for more than a year and are  eligible for benefits; and those who have  

resided for less than a year and do not qualify for such benefits. The Court  

mandated that the state must show that the continuance of the class is necessary 

to promote a compelling state interest ,  a burden that the Court felt that  t h e  

s ta te  failed to sustain. 29 

Unlike previous cases involving the right to travel,  - Shapiro - signaled t h e  

17.5. Supreme CourtTs willingness to str ike down laws which indirectly inpinge 

tha t  r ight .  Along similar reasoning, durational residency requirements were 

s t ruck  down for voting3' and for the right of an indigent to receive free local 

government-sponsored medical care in Memorial IIospital v .  Ma-a Countv. 31 
- .- -. . ---& 

The U . S .  Supreme Court's holdings in these 3 cases do not appear to 

completely invalidate the use of durational residency requirements. In Shapiro.  

the  Court stated that i t s  h o l d i g s  against durational residency requirements Cor 

welfare could not be used to imply the unconstitutionality of waiting periods o r  

residency requirements for other services.32 In 1975, the Court upheld a s t a t e  

law requiring one-year residency as a condition for obtaining a divorce 

decree.33 Similarly, the Court upheld a state's interest in charging h igher  

tuition rates for nonresidents in a state university system.34 In this case: tSie 

Court recognized that a state has a legitimate interest in protecting a n d  

preserving both the quality of its colleges and universities and the right of i t s  

own bona fide residents to attend such institutions on a preferential tuition 
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basis. The Court also noted a distinction between waitirg periods and 

continuing residency laws and has upheld the latter. In McCartQ - v .  

Philadelphia .- -- Civil -- Service Commi~sion. ,~~ a municipal regulation requiring city 

employees to be residents was held to be constitutional and not in violation of a 

person's right of i~ t e r s t a t e   travel^ 

In Hawaii, there have been 3 significant opinions relating to the use of 

durational requirements. The Hawaii Supreme Court in 1972 declared 

constitutionally valid a statute which prohibited granting a divorce decree 

unless a person was domiciled or physically present within the state for one 

year before making an application. 36 The Court did not. find particularly 

relevant the holdings of the - Shapiro case. While in Shapiro, the statute was 

specifically intended to exclude the indigent and withhold assistance that was 

necessary to their immediate needs, the Court found that residency 

requirements for divorce were concerned with the establishment of domiciie and 

that no "necessity of Me" bras involved. Moreover, the Court felt that the 

probability that the residence requirement would actually deter the exercise of 

the right to travel was too remote to render the statute invalid. 37 

In that same year, the Hawaii court also struck down a 3-year residency 

requirement for public employment because the law created an arbitrary 

classification without a rational relationship to a person's capabiiities of 

performing the task and the law operated irrationally without reference to a 

legitimate state objective .38 Finally, an attorney general's opinion stated that a 

90-day durational requirement for abortion in Hawaii was invalid. 39 

Future Prospects of Protecting the Poor 

In M a r i 9 ,  the Court's decision to declare a durational requirement for 

free nonemergency medical care unconstitutional seemed to rely more on the fact 

that a fundamental service was involved rather than the right to travel. 
40 

Legal commentators have suggested that this may have signaled the Court's 

recognition that basic necessities of life like medical care are fundamental rights 

protected by the Fourteenth ~ m e n c l m e n t . ~ ~  A few years prior to the decision, 



Professor Michelman suggested a minimum protection against economic hazard 

theory under the Fourteenth Amendment.. In short, he advocated that there 

was an affirmative obligation of government to furnish citizens with the basic 

necessities of life such as income to procure food, clothing, shelter, and health 

care. 42 

The creation of a fundamental right to such ser~:ices, however, has 

consistently been repudiated by the U.S. Supreme Court. It refrained from 

finding a fundamental right to either housing or welfare in Lindsev v .  Normet 43 
---A 

and in Dandr ike  - -- v .  Williams -- .14 In Dandri&e, - the U . S . Supreme Court upheld 

a Maryland law placing a limit on the amount of welfare payments available 

regardless of family size. The Court acknowledged the state's power in the area  

of economic and social regulation by approving the 2 legislative purposes for the 

law--encouragement of employment and avoidance of adverse income 

discrepancies between welfare families and families of the working poor. 45 

Two other cases have also had a bearing on the relevance of an indigent's 

inability to afford or command needed services. In - San Antonio Ind9enden t  -- 

School District v .  ~ o d r i ~ u e z , ~ ~  the Court refused to find that the state 's 

system of school financing based on property tax deprived students in districts 

with low tax rates of equal protection. The Court here refused to recognize 

wealth as a basis for finding a suspect classification necessary f o r  invoking t h e  

equal protection standard. The decision went on to say: "It is not t h e  

province of this Court to create substantive constitutional rights in the name of 

guaranteeing equal protection of the laws. "47 In Maher --- v .  ~ - s ta te  

regulation limiting medical benefits to those abortions that are "medically 

necessary" and not covering nontherapeutic abortions was found not to violate 

the constitution where indigents are involved. ' I . .  . .This Court has never held 

that financial need alone identifies a suspect class for purposes of equal 

protection analysis. ,,49 

In these 3 cases, the Court places the responsibility for such rights with 

the appropriate legislative bodies. The recognition that these rights a r e  

properly the concern of legislative authority rather than the judiciary receive 

some support in this statement about the prospect of the judiciary guaranteeing 

a right to welfare: 50 



T H E  I N D I G E N T  A N D  T H E  R I G H T  T 9  G O V E R N M E N T  S E R V I C E S  

Cour t s  simply have no r e l i a b l e  way t o  c a l c u l a t e  whether w e l f a r e  
b e n e f i t s  u l t i m a t e l y  encourage o r  d imin i sh  e f f o r t  on t h e  p a r t  of a 
r e c i p i e n t ,  o r  how much h i g h e r  w e l f a r e  l e v e l s  and b r o a d e r  e l i g i b i l i t y  
s t a n d a r d s  d e p r e s s  t h e  i n c e n t i v e s  of o t h e r  r e l a t i v e l y  disadvantaged 
persons  t o  f i n d  j o b s  and seek t r a i n i n g ,  o r  whether and when cumula- 
t i v e  r e d i s t r i b u t i v e  e f f e c t s  l e s s e n  t h e  p r o d u c t i v i t y  of t h o s e  i n  
p r o f e s s i o n a l  and b u s i n e s s  l e a d e r s h i p  upon whose d r i v e  and c r e a t i v i t y  
t h e  jobs  and % e l l - b e i n g  of many o t h e r s  may depend, .  . . 

T h e  add i t ion  of s u c h  r i g h t s  t o  t h e  s t a t e  cons t i tu t ion  may be a p p r o p r i a t e  

o n l y  if t h e  l e g i s l a t u r e  h a s  t h e  a u t h o r i t y  to p r o v i d e  t h e  m a n n e r  in which  the 

r i g h t  can b e  a s s e r t e d .  While t h e r e  a r e  n o  s t a t e  consiitutions which  provide 

s u c h  pos i t ive  r i g h t s ,  t h e  amendment  f o r  economic s e c u r i t y  p r e s e n t e d  in t h e  1968 

Cons t i tu t iona l  Conven t ion  may serve as a model :  

The r i g h t s  of t h e  peop le  t o  economic s e c u r i t y ,  s u f f i c i e n t  t o  l i v e  i n  
d i g n i t y ,  s h a l l  n o t  be  v i o l a t e d .  The l e g i s l a t u r e  s h a l l  p r o v i d e  
p r o t e c t i o n  a g a i n s t  t h e  l o s s  o r  inadequacy of income and o therwise  
implement t h i s  s e c t i o n .  

F o r  a f u r t h e r  d i s c u s s i o n  o n  t h e  s u b j e c t  m a t t e r  of t h i s  c h a p t e r ,  s e e  Hawaii 

Cons t i tu t iona l  Conven t ion  ... S t u d i e s  1978: Ar t i c le  V I I I :  Pub l ic  Hea l th  - a n d  - Welfare. 



Chapter 10 

MISCELLANEOUS PROVISIONS 

PART I. TRIAL BY JURY IN CIVIL CASES 

Article I ,  section 10. of the Hawaii Constitution provides that: 

In suits a t  common law where the value I n  controversy shall exceed 
one hundred dollars,  the right of t r i a l  by jury shall be preserved. 
The legislature may provide for a verdict by n o t  less t h a n  three- 
fourths of the members o f  the jury. 

This provision is derived from the Seventh Amendment of the IT. S .  Constitution, 

one of the few of the first 8 amendments which are not binding on the states.  1 

The right of trial by jury in civil cases is seen to be less important than the 

corresponding right in criminal cases, and consequently, the U , S . Supreme 

Court has not seen fit to impose minimal federal standards in the civil area.  

Nonetheless, in Hawaii, because the state constitution and rules of procedure 

are patterned closely after their federal counterparts, the Hawaii Supreme Court 

would find U.S. Supreme Court interpretations of the Seventh Amendment and  

the federal rules of procedure highly persuasive. 2 

One difference between the Seventh Amendment and Article I ,  section 10, 

involves the amount in controversy. Where the former requires a minimum 

amount of $20, the latter has raised the figure to $100. At the 1950 

Constitutional Convention this figure was decided upon because a one-day jury 

trial cost the state at least that much.3 Although the Convention wished to 

reduce the availability of jury trial, it considered and rejected a minimum of 

$ 5 0 0 . ~  As a matter of practice, it would appear that all or nearly all jury trials 

involve an amount weU in excess of either figure. 5 

The right of jury trial in civil cases is limited to suits "at common law". 

and does not extend to "equitable" proceedings such as divorce, adoption, 

guardianship, or probate.6 But in a case involving both legal and equitable 

issues, the right to a jury trial on the legal issues is preserved. 
7 
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Where the right to trial by jury in a criminal case can only be waived 

e relinquished) by the defendant with the approval of the court ,8 a party in 

a civil suit may lose the right to trial by jury simply by failing to ask for one 

within the applicable time Limit. 9 

Another difference between the Seventh Amendment and Article I .  section 

10, is that the latter expressly permits the legislature to provide for less than 

unanimous verdicts.'' The legislature has implemented this provision by 

allowing a verdict to be returned when five-sixths of the jurors agree.' This is 

in keeping with a trend observed by more than half the states, permitting 

majority verdicts in civil cases.12 Under the Hawaii Rules of Civil Procedure, 13 

the parties may stipulate to a majority of less than five-sixths. 

The controversy surrounding juries of less than 12 has of course involved 

civil, as well as criminal, eases. A discussion of the arguments for and against 

smaller juries can be found in chapter 6 on the administration of criminal 

justice. The 6-person jury is now the rule rather than the exception in federal 

civil cases.14 Hawaii state court juries are usually juries of 12, even though 

both the criminal and civil rules of procedure permit stipulation to a number less 

than 12. 

A study of the trial jury in Hawaii has recommended that the right to jury 

trial in civil cases not be changed, e .  g .  , by eliminating the right in certain 

types of cases. Civil jury trials here are relatively infrequent; a relatively 

small saving would be achieved by limiting the right: there is a lack of interest 

in changing the right by judges and jurors.16 The study also recommends that 

the size of the jury in civil cases not be compulsorily reduced. If it is reduced, 

a jury of 8 could be tried on an experimental basis and the majority verdict by 

five-sixths retained. 17 

PART 11. IMPRISONMENT FOR DEBT 

Article I ,  section 17, of the Hawaii Constitution, framed by the 1950 Hawaii 

Constitutional Convention and unchanged since that time, provides: 



There shall be no imprisonment for debt 

The 1950 framers explicitly interpreted this provision as applying only to 

contract obligations and not to issues of equal protection involving imprisonment 

of indigent defendants18 for failure to pay fines: 13 

It is clear, of course, that the prohi.hition of imprisonment for debt 
does not apply to imprisonment for failure to pay a fin? imposed 
under the criminal laws, or to imprisonment for contempt of court tor 
unjustified failure to comply with a court order for the payment of 
money, such as alimony, which practices are now legal even under the 
Territorial Organic Act which prohibits imprisonment for debt. 

The delegates discussed the inclusion in this section of an additional 

provision to provide that : 20 

There shall be no impriso~unent for debt and a reasonable ... .- amount nf 
the pEpperty of individuals 9 be exernptcxfrom seizure or sale for -- - - - - .- ~~ -~~ -- ~ - 
ayment of a 3  debt or liabilities. (Proposed material underscored) L..~ - _ .__ ..- 

The inclusion of this section, as one delegate put i t ,  was to serve both as  

a constitutional basis for legislation and as a restriction on legislative 

arbitrariness: 21 

Probably if it was not [sic] so stated in the Constitution, the 
legislature might go ahead and make all property subject for 
attachment for the payment of debts. If the states in the Union, as 
we know, can provide for imprisonment of debts, certainly I believe 
in those states there's no exemption at all. And this is a 
constitutional basis for legislation. And I believe provision in the 
Constitution here would be a safeguard from any future legislatures 
from going astray. 

The  Constitutional Convention, however, rejected the proposal. stating that :  2 2  

. . .  because the legislature under its general powers may enact laws 
providing for such reasonable exemptions, . . .  specific authorization 
for such laws in the constitution is unnecessary. 
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One delegate also remarked thar the legislature: 23 

. . .  would then be f ree ,  as i t  i s  under existing law, t o  make such 
exemptions as i t  may choose, limiting garnishments, limiting the 
amount of attachment, providing that  household furniture w i l l  be 
exempt. 

The U.S .  Constitution does not have any provision which prohibits 

imprisonment for debt ,  however, all but 13 state constitutions contain provisions 

which, although varying in terminology and application, prohibit imprisonment 

for debt .  24 The power of the state to abolish imprisonment for debt was 

recognized by the United States Supreme Court in the 1827 Mason - v .  - Haile 

case. 25 

Although the Hawaii Supreme Court never has been faced with the  

question of what is a deht within the meaning of Article I ,  section 17, of the 

Hawaii Constitution, there seems to be no heated discussion among the  

authorities, which commonly hold that the deht within such a constitutional 

provision arises exclusively out of the power to contract. 26 

The consensus appears to be that constitutional guarantees against 

imprisonment for debt have as their purpose the prevention of the useless and 

often cruel imprisonment of persons who, having honestly become indebted to 

another, are unable to pay as they undertook and promised. 27 The spirit of 

such provisions, explained one court in 1976, is to protect an honest debtor who 

is poor and has nothing with which to pay, so that the debtor should not be at  

the mercy of creditors if insolvency is bona fide.28 Indeed, one California 

appeals court in 1968 in a case involving the constitutional provision that no 

person shall be imprisoned for debt reiterated the familiar doctrine that every 

doubt should be resolved in favor of the liberty of the citizen with respect to 

constitutional provisions. 29 

In 8 state  constitution^,^^ besides Hawaii's, the power of the state to 

abolish imprisonment for debt altogether is  absolute and contains within i ts  

terms no exceptions. These states are  Alabama, California, Georgia. 

Mississippi, New Mexico, South Dakota, 'Tennessee, and Texas. California's 



constitutional provision expressly includes within its proscription on 

imprisonment for debt: tortious acts, and peactime militia fines3' and thus 

appears to be broader in scope than Hawaii's constitutional provision which 

appears to restrict itself to moneys due under contract or as damages for breach 

of any fomai contractual California's provision reads in part: 33 

A person map no: be imprisoned in a civil action for debt or tort, or 
in peacetime lor a militia fine. 

A constitutional prohibition against imprisonment for debt may apply in 

rare cases to criminal proceedings where the criminal statute declares the 

nonpayment of an obligation to be a crime. The validity of such a statute, 

however, is dependent upon whether the legislative objective is consistent with 

such a constitutional guaranty .34 Thus, the Supreme Court of Missouri in 1916 

held that such a constitutional provision cannot be evaded by the device of 

declaring, in a municipal ordinance or statute, a simple breach of contract to be 

a crime. 35 

The Hawaii Supreme Court to date has not been confronted with the issue 

of the scope of the state constitutional guarantee of the bar on imprisonment for 

debt. It did declare, however, in the 1895 - In - re  ~ u t t m a n n ~ ~  case that  

imprisonment for debt under a statute authorizing imprisonment for debt  
37 . contracted in a fraudulent manner 1s unconstitutional under constitutional 

guarantees of the Republic of Hawaii where no fraud or crime is shown. The 

Court stated : 38 

In this Republic there is no provision for a poor man, utterly unable 
to pay a judgment, obtaining his release so long as his creditor pays 
for his support in jail. This is imprisonment for debt, which though 
not expressly prohibited by our constitution is contrary to the 
spirit of its Article 6, which secures a person from being subject to 
punishment for any offense except upon due and legal conviction upon 
a charge describing the offense. it is also repugnant to Article 8, 
where life, liberty and property cannot be taken without due process 
of law; and to Article 9, where involuntary servitude except for 
crime is prohibited. The strongest argument in my mind for holding 
the detention in prison of a debtor upon the sole allegation that he 
was about to quit the Republic to be unconstitutional, is, that the 
intent to quit the Republic is not a fraud nor a crime. 



Article I ,  section 17, of the Washington Constitution forbids imprisonment 

for debt except in cases of absconding debtors.39 The Washington Supreme 

Court has interpreted this provision as making fraud a ground for 

i m p r i ~ o n m e n t . ~ ~  In 17 state constitutions the exception for cases of fraud as a 

ground of imprisonment is express.4i Yet, in Georgia, where the constitutional 

prohibition against imprisonment for debt is at  least one state 

supreme court opinion has held that the constitlutional provision is not violated 

by an act making it punishable for  any person to use the proceeds of payment 

on account of real property for fraudulent purposes.43 Five state constitutions 

prohibit imprisonment for debt unless there is a strong presumption of f raud.  44 

In some cases it has been held that "debt" under constitutional provisions 

barring imprisonment for debt limits debts to those founded upon o r  arising out  

of contract, excluding nonpayment of taxes ." Considering nonpayment of 

taxes o r  License fees to be a violation of a duty imposed upon the taxpayer by 

law, the courts in some cases have held that s ta tutes ,  ordinances, and other 

regulations imposing such taxes o r  License fees lawfully mag authorize the 

imprisonment of those who fail to pay .46 A t  least one court ,  however, has held 

that imprisonment is  prohibited for nonpayment of inr -ome taxes. 47 

The 1950 Hawaii delegates resolved in floor debate that contempt 

proceedings to enforce alimony payments were not intended to be covered by 

Article I ,  section l7, of the Hawaii ~ o n s t i t u t i o n , ~ ~  and thus followed the lead of 

every state court except Missouri's in the view that contempt imprisonment for 

failure to pay maintenance or child support is  not imprisonment for debt in 

violation of the constitutional p r ~ h i b i t i o n . ~ '  Missouri fell into national step in 

1976, overturning ll0 years of precedent. 50 

Possible Approaches to Imprisonment for Debt Issues 

The Constitutional Convention may M-ish to review various constructions of 

the scope and application of the freedom from imprisonment for debt guaranty. 

Through delegate interpretation, Article I ,  section 17. of the Hawaii Constitution 

prohibiting imprisonment for debt appears to apply only to contract obligations 



and not to nonpayment of fines and penalties imposed for the violation of l a w .  

The Constitutional Convention may wish to make this restriction express ,  as  

Missouri and Oklahoma have done. 

The Constitutional Convention also may wish to explore the qut?st.ion of 

contempt proceedings to enforce a.li;ony payments as a possible express  

exception to Article I ,  section 17. Delegate interpretation of this question i s  in 

line with the national view that  such proceedings do not fall within the pro-  

tection of the rule on prohibiting imprisonment for debt 

Constitutional revision in addition may focus on the question of 

broadening Article I ,  section 17. to include tortious conduct and peacetiae 

militia fines within the proscription on imprisonment for debt.. Article I .  section 

lo1 of the California Constitution explicitly includes these 2 areas within its b a r  

on imprisonment for debt .  

Constitutional revision may center too on the issue of excluding' 

fraudulent conduct from the protections of t.he bar  on imprisonment for d e b t .  

Seventeen states already have written that. exception into their constitutions a n d  

5 other state constitutions have made exception for a "strong presumption" of 

f r aud .  Notwithstanding these express provisions, the constitutions of Georgia 

and  Tennessee, which, like Hawaii's Constitution, contain within their terms no 

exceptions. have been construed by their respective state supreme courts lo 

provide against imprisonment for debt only where the obligation out of which t h e  

claim arises is free from fr-aud. An 1895 Hawaii Supreme Court decision, decided 

under  constitutional guarantees of the Republic of Hawaii, appears to pave t h e  

way for an exception for fraud from the state constitutional guarant.y on the b a r  

on imprisonment for debt .  

Finally. the Constitutional Convention may wish to debate the question of 

whether the protection of Article I ,  section 17, excludes imprisonment f o r  

nonpayment of taxes. The generally held view appears to be that "debt" u n d e r  

constitutional provisions barring imprisonment for debt limits t.o those founded 

upon or  arising out of contract ,  excluding taxes .  51 
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PART 111. EMINENT DOMAIN 

Comparative State Provisions 

The Fifth Amendment of the I!. S .  Constitution provides in par t :  

. . .  nor  s h a l l  p r l v a t z  property b- take11 for p u b l ~ c  u s e  hrthout j u s t  
compensation. 

Private parties cannot, by contract. impair the power of eminent domain. 

Contracts attempting to do so are  void as against the public policy.52 'The 

United States Supreme Court held in 1887 that l.he Fifth Amendment restraint on 

the power of eminent domain is deemed incorporated by the Fourteenth 

Amendment due process clause, and hence is a limitation on state action a s  

The concept of "taking" of the condemnation clause exists in all bu t  one 

state constitution, North Carolina's. The typical provision provides that pri- 

vate property cannot be taken for public use without making just 

compensation. 53 

In the usual case of the exercise of the power of eminent domain, the 

government institutes proceedings against the landowner for the purpose of 

paying the landowner just compensation for the taking of property.  This 

procedure is known as  condemnation. Typically, the only issue to he decided 

b y  the court in a condemnation proceeding is the amount of compensation 

required. 55 Generally, just compensation is measured by the fair market value 

of the land taken as  enhanced by the improvements and fixtures attached to the 

particular parcel. 56 

Eminent Domain - and -- the -- Police Power. The police power of the  

government to regulate the public health, safety. morals, and general welfare is 

an inherent element of sovereignty without which no government could exist .  57 

The boundary line which divides the police power of the state from the exercise 

of eminent domain often is difficult to discern, since a regulation may have all of 

the economic consequences of a taking. Although the exercise of the police 

power and the exercise of the power of eminent domain have common 



characteristics : they also are essentially distinct, Thus, under the police 

power-, many restrictions may be imposed without compensation being given, 

whereas under the power of eminent domain compensation is required. A more 

important distinction is that in eminent domain, property or a right in property 

is taken from the owner and transferred to a public agency to be enjoyed by  it 

as its own. Cnder the police power, although it may; and often does, take 

property in the constitutional sense, this is not accomplished by a transfer of 

ownership, but by impairing its value or by restricting the use of the 

property.59 Private property is taken by eminent domain for a public use ,  

while the police power regulates its use and enjoyment; o r ,  if it takes or 

damages i t ,  it is not a taking or damaging for the public use, but to conserve 

the safety, morals, health, and general welfare of the public. 60 

j'Damage" Clause in - -- State Constitutions. . . - . . - In the mid-1800's it was 

recognized that exercise of the eminent domain power resulted in indirect or 

consequential losses not contemplated by the market value formula. A taking 

for a public use frequently produced noncompensable losses of goodwill, inter- 

ruption of business, removal expenses, and injuries to adjoining property -- no 

of which was sought to be acquired.61 It was in the rapidly growing city 

of Chicago that the most serious injuries to property by the construction of 

public improvements occurred. 62 In 1870, a constitutional amendment was 

adopted in Illinois providing that private property should be neither taken no r  -. 

w e d  - for public use without cornpen~ation.~' Today, 26 state constitutions 

require just compensation when property is taken or - .  damaged for a public 

use.64 This clause may be used to extend the existing right to recover f o r  

damage to remaining land when part of a tract is taken to similar cases when -- n o  

property is taken. -- 

As soon as the constitutional provision requiring compensation when 

property was damaged for the public use had been adopted, the question of 

what the provision meant arose. It was conceded that it did not apply to t h e  

personal inconvenience or annoyance of the occupant of property or to injury to 

business, but only to injury to property .65 However, the quesrion-of injury to 

property caused a swirl of debate. I t  was at first contended that the provision 

applied only to direct physical injury.66 The change in the constitution was .  
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however, interpreted as being remedial and required a broad construction. 67 

By 1888, the direct physical injury concept was rejected in most jurisdictions. 68 

It recently has been held that the constitutional provision for 

compensation for "damage': indicates an intent to expand the area of 

compen~abiiit~y, requiring the c u r t s  to fix its h i t s  by balancing the public 

interest against the sacrifices imposed upon the landowner or occupier of 

land.69 The 26 states which have the damage clause in their constitutions vary 

on the standards employed to determine what specific types of injuries require 

compensation. Essentially, there are 3 standards. 

A few courts have defined "damaged" to include those injuries which 

ivould have been actionable at common law had the damaging act been done by an 
A -- 

individual." The Texas Supreme Court declared in 1968 that the constitutional 

prohibition against damaging a person's property for public use without 

adequate compensation: 72 

. . .  does n o t  g i v e  a  cause  of a c t i o n  a g a i n s t  t h o s e  c o n s t r u c t i n g  p u b l i c  
works f o r  a c t s  which, i f  done by a n  i n d i v i d u a l  i n  p u r s u i t  of a  
p r i v a t e  e n t e r p r i s e ,  would n o t  be  a c t i o n a b l e  a t  common law. 

This definition involves compensation for damage resulting from those 

negligent acts or nuisances attributable to a sovereign. S3 This standard, 

however, appears to have 2 major problems. First, few public improvements 

which damage adjoining land have been the subject of litigation. These cases 

have not come up frequently enough to have settled the question whether such 

public acts would constitute an actionable injury at common law. so that the 

proposed test in most cases appears to be useless. 74 Second, some of the 

injuries from public improvements which cause the greatest hardship to 

individuals would not be actionable at common law. Thus, the right of a private 

owner to pile up a mound of earth on the owner's land close to a neighbor's line, 

or to excavate on the land so long as a neighbor's soil was not deprived of 

support, was unquestioned at common law. 75 Yet, the right of a city to do the 

same thing in the course of grading a street without liability to the adjoining 

owner placed a prohibitive qualification upon the "damage" clause and caused 

considerable dissatisfaction with the rule. 76 



Common law liability 'ppears to be an indication of damage. Lack of 

liability a t  common law, however, "should not conclusively prove that  there  is 
c." 
I I 

no damage under the constitutional provision". Thus ,  a California appeals 

court in 1975 permitted compensation for actual physical injury to land despite 

the  fact it was not actionable a t  common law. 
78 

The broadest application of the constitutional "damage" clause has been 

under the depreciation in value s tandard.  This standard provides that any 

public use of land which causes an actual ascertainable depreciation of the 

present market value of neighboring land is a damage under the constitution's 

damage clause.79 Although this rule has received approval in a few cases in 

most jurisdictions such a definition of damage has been rejected as too broad .  

and compensation has been denied for injuries which had a depreciating effect 

upon the present market value. 81 

Most jurisdictions which have adopted the damage clause have supported 

the  rule that one is entitled to just compensation when one's land is damaged for  

a public use if there has been a physical injury to the property o r  the proper ty  

r ights  of the owner.*' 'This rule does not allow compensation where the mere 

presence of the public use devalues the  adjacent land. 83 Compensation is 

required: 84 

. . .  not  o n l y  when t h e r e  i s  an i n j u r y  t h a t  would be a c t i o n a b l e  a t  
common law, b u t  a l s o  i n  a l l  c a s e s  i n  which i t  appears  t h a t  t h e r e  h a s  
been some p k s i c a l  -- d i s t u r b a n c e  - of  a  r i g h t ,  e i t h e r  p u b l i c  o r  p r i v a t e ,  
which t h e  owner of  a  p a r c e l  of  l and  e n j o y s  i n  connec t ion  w i t h  h i s  
p r o p e r t y  and which g i v e s  it an a d d i t i o n a l  v a l u e ,  and t h a t  by r e a s o n  
o f  such d i s t u r b a n c e  he h a s  s u s t a i n e d  a  g e c i a l  - d-e .. w i t h  -- - r e p y c t  -. t o  
h i s  p r o p e r t y  i n  e x c e s s  of t h a t  s u s t a i n e d  by t h e  p u b l i c  ~ =ra l ly .  
(Emphasis added) 

Although the majority rule does not create an unwarranted distinction 

between those injured by private and by public improvements as the actionable 

injury a t  common law standard appears to do,  the question arises whether it  

does not arbitrarily distinguish between an owner whose land in part  is t aken  

a n d  one whose land is not taken a t  all: 85 
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I f  two men own a d j o i n i n g  s i m i l a r  t r a c t s  and a r a i l r o a d  i s  c o n s t r u c t e d  
i n  such a  way a s  t o  t a k e  a  few i n c h e s  o f f  one t r a c t  and t o  p a s s  j u s t  
o u t s i d e  t h e  o t h e r ,  t h e  owner of t h e  f i r s t  t r a c t  by a n  a c c i d e n t a l  
c i rcumstance  n o t  a f f e c t i n g  t h e  m e r i t s  of h i s  c a s e  r e c o v e r s  f u l l  
compensation f o r  t h e  d e p r e c i a t i o n  i n  v a l u e  of h i s  l a n d  by t h e  n o i s e ,  
smoke and d u s t  from t h e  r a i l r o a d ;  t h e  owner of t h e  second t r a c t  which 
r e c e i v e s  a lmost  p r e c i s e l y  t h e  same i n j u r y  r e c e i v e s  n o t h i n g .  

The depreciation in value rule,  which does not require physical injury to 

property o r  to a property r ight ,  controls application of the damage clause in 

such a way as to avoid such inequity .86 This standard,  however, has been 

subjected to severe criticism on 2 grounds: 87 

( I )  Adherence to the depreciation in value rule would give rise to 
a multiplicity of claims whenever a public improvement is 
constructed and ivould result in such a high cost as to retard 
the rate of progress;  

( 2 )  It would burden the public developer with costs not normaUj 
paid by a private developer. 

One commentator finds it difficult to accept these arguments and states:  88 

With r e s p e c t  t o  m u l t i p l i c i t y  of c l a i m s ,  o u r  l e g a l  system i s  w e l l  
equipped t o  handle  any f r i v i l o u s  [ s i c /  c la im.  With r e s p e c t  t o  t h e  
second argument,  t h e r e  i s  a l r e a d y  a  s i g n i f i c a n t  d i f f e r e n c e  between 
p u h l i c  and p r i v a t e  development;  t h e  s t a t e  can command t i t l e  t o  
p r o p e r t y  from t h e  i n d i v i d u a l ,  w h i l e  a  p r i v a t e  deve loper  must 
n e g o t i a t e  any t r a n s f e r  o f  ownership.  The fundamental  b a s i s  of t h e  
power of eminent domain i s  t h a t  it may be f r e e l y  e x e r c i s e d  f o r  a  
p u b l i c  use  a s  long a s  t h e  condemnor pays  j u s t  compensation.  To 
r e q u i r e  t h e  s t a t e  t o  indemnify t h e  i n d i v i d u a l  f o r  t h e  l o s s e s  
s u s t a i n e d  i n  an i n v o l u n t a r y  conveyance would n o t  s t r i p  t h e  s t a t e  of 
i t s  power t o  deve lop .  

Hawaii Application 

Article I ,  section 18, of the Hawaii Constitution reads : 

P r ~ v a t e  p r o p e r t y  s h a l l  n o t  be  t aken  damdged f o r  p u b l l c  use  
wl thou t  j u s t  compensation. (Emphasis added) 



The 195Q Constiturional Convention adopted the eminent domain provision 

of the Fifth Amendment. Such language was adopted by the Convention: 89 

. . .  because of the certainty which has bee11 giver1 to the 
interpretation of that section by the Federal decisions. 

The Constitutional Convention discussed the inclusion of 2 additional 

provisions in this section. The first proposal expressly would have given the 

legislature the power to provide for "excess condemnation'' or  condemnation of 

property in excess of that absolutely necessary for a particular public 
90 project. This provision, however, was rejected as unnecessary since the 

delegates felt that that power was implied within the general legislative power of 

eminent domain and that the courts could b e  relied upon to restrain any 

excessive use of that power. 91 

The second proposal would have required that just compensation be paid 

whenever any property is taken -- or -- d a m a e .  This proposal was rejected by the 

Conrention " .  . .because of the uncertainty of the term relating to 'damage"' . 92 

The Constitutional Convention felt that: 93 

. . .  if the provision of the Federal Constitution adopted by this 
section should ever be considered by the legislature as too 
restrictive, the legislature by statute could always extend the 
right to secure compensation, by appropriate statutes narrowly 
worded to cover only such types of damages as the legislature in its 
discretion might consider desirable. 

To date only 2 types of statutory provisions provide compensation f o r  

"damages". The first type is the "blight of summons damage" provisions, 
94 

which means, in general, indemnification due a condemnee for damages resulting 

from the government's delay in paying the full cash equivalent of the property 

taken on the date of summons. These provisions do not address the question of 

damages for one whose land is not taken at all. Rather, they amount to a 

penalty interest charged against the government for delay in compensating t h e  

landowner. 
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The second type is the "cornpensathn assessment" p r ~ ~ ~ ~ i s i o n ,  which 

calculates compensation to be paid for the condemnation of any property,  

whether taken in whole or in A partial taking involves the concept of 

severance damages. The tern] "severance damages" means that if only a portion 

of a single tract is taken, the owner's compensation for that taking includes any 

element of value arising out of the reiafion of the part  taken to the entire 

tract .96 This provision does not address the question of damages for one ~vhose 

land is not taken at all. 

The 1968 Constitutional Convention adopted the "or damaged" clause first  

adopted by IUinois in 1870 and subsequently adopted by 24 other states.  

The final determination of applicability of the law from other states was 

reached by Report No. 15: 97 

The e s t a b l i s h e d  body of  law w i l l  be h e l p f u l  and w i l l  p r o v i d e  guidance 
t o  o u r  c o u r t s ;  however, i t  i s  n o t  your  Committee 's  i n t e n t  t h a t  o u r  
c o u r t s  be bound by each p r e c e d e n t  i n  e v e r y  c a s e .  I t  shou ld  a l s o  be 
no ted  t h a t  it i s  n o t  t h e  i n t e n t  of  your  Committee t h a t .  o u r  c o u r t s  be 
guided o r  c o n t r o l l e d  i n  any way by t h e  s e v e r a l  s p e c i f i c  examples men- 
t i o n e d  on page 8 o f  S tand ing  ConuuiCtee Repor t  No. 55 and i n  t h e  
d e b a t e s  of  your  Conunittee of  t h e  Whole. 

Report No. 15 states that  the Committee of the Whole considered the 1882 
98 Rigney (?& - of Chicago case, which promulgated the majority rule of 

special and peculiar damages, and which is the only decision specifically cited 

therein. 

Standing Committee Report n'o . 55, 99 however, which preceded Report 

No. 15, reflected a significant.ly broader application of the law which was 

developed with respect to damages. Standing Comnlittee Report Xo. 55 sought 

to expand the scope and measure of damages not only in specific instances 

where damage and no taking has occurred, but also in those situations where a 

taking has occurred. loo Among those situations were damage as the result of a 

change of grade in a road,lol as well as damage to plans and drawings made for 

future use of the property taken o r  damaged.lo2 and damage to a tenant's 

interest when the tenant is  forced to move as a result of a taking or 



103 
damaging in those si~ual-ions where damage hut no iaking has oci:urred. the 

specific examples cited in Standing Committee Report. No. 55 appear to indicate 

approval of the depreciation in value s tandard.  104 

The Hawaii Supreme Court to date has not been confronted with an Article 

I ,  section 18, damage claim when no total o r  partial taking has occurred.  I n  4 

cases, 105 however, involving commercial lots where improvement and 

development expenditures and anticipated profits were sought as separate items 

of damage in condemnation proceedings involving taking of ivhole real  

properties,  the court limited damages that  could be received. In all 4 cases  it 

provided that the loss of business profits and expenses incurred could be 

considered only as evidence in the  process of determining the fair  market value 
106 of the -- taken property.  

In the most recent of the 4 cases, Citx and County of Honolulu v .  Market -- --A. ~- ~~~ -- 
Place Ltd.  - 1  lo' the Court in dicta explained that by the 1968 constitutional 

change liability for damages has emerged where no liability previously 

existed: 108 

P r i o r  t o  t h e  [ c o n s t i t u t i o n a l ]  amendment, on ly  t h e  owner of 
p h y s i c a l l y  "taken" p r o p e r t y  was e n t i t l e d  t o  compensation i n  Hawaii ,  
and t h o s e  whose p r o p e r t y  was merely  c o n s e q u e n t i a l l y  "damaged" by t h e  
pr imary t a k i n g  were wi thou t  r e c o u r s e .  The c h i e f  purpose  i n  adding 
t h e  "or damaged" c l a u s e  t o  t h e  C o n s t i t u t i o n  was Lo remedy t h i s  
s i t u a t i o n .  Accordingly ,  c o u r t s  would c o n t i n u e  t o  compensate 
i n d i v i d u a l s  f o r  condemnatory " tak ings"  of t h e i r  p r o p e r t y  under 
t r a d i t i o n a l  measures t h e r e o f ,  b u t  would add t o  t h e  c l a s s  of those  
e n t i t l ~ e d  t o  i n d e m n i f i c a t i o n  i n d i v i d u a l s  whose p r o p e r t y ,  a l though  n o t  
t e c h n i c a l l y  " taken ,"  i s  n o n e t h e l e s s  i n j u r e d  by a  government use 
e lsewhere  i n  a  way t h a t  s o c i e t y  a s  a whole, and n o t  t h e  i n d i v i d u a l  
p r o p e r t y  owner, ought  t o  b e a r  t h e  c o s t s .  

In a footnote to the passage above, the Court made reference to t h e  

recommendation of Standing Committee Report No. 55 that the cost of 

architectural designs be computed as  a separate damage item in situations where 

a taking has occurred.  The Court appeared to reject this proposal, s ta t ing  

tha t  such expenditures : llo 
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. . .  are indirectly recoverable since they are considered a s  evidence 
i n  the process of determining the f a i r  market value of the taken 
property. 

Possible Approaches to Eminent Domain Issues 

Although it is clear that a class of damages, which formerly was 

noncompensable : now requires compensation, the vast majority of jurisdictions 

require some sort of physical injury to property or property right, thus limiting 

the measure of damages that m a 7  be awarded. The physical limitation to 

application of the damage clause, however, is a product of the courts and not 

the language contained within the constitutional provision. 
111 

While the eventual significance of Hawaii's damage clause must await a 

future judicial determination, the Constitutional Convention. in anticipation of 

the legal effect of the new clause, may focus on the various standards by which 

to gauge the effect of the amended version of Article I ,  section 18, of the Hawaii 

Constitution. The Convention may wish to discuss what kinds of injuries are 

compensable under these standards. 

Constitutional revision also may focus on making express the view that 

Article I ,  section 18, is neither intended to affect governmental bodies in their 

lawful and proper exercise of pohce powers to protect pu'uiic health, safety. and 

~velfare, nor apply to instances of zonlng or planning, which fall within the 

proper exercise of such police powers. 

PART IV. CONSTRUCTION 

Article I .  sect.ion 20, of the Hawaii Constitution provides a "saving" 

clause: 

The enumeration of r i g h t s  and privileges shall not be construed 
t o  impair or deny others retained by the people. 



This section was promulgated by the 1950 Constitutional Convention but 

was not discussed at the 1968 Convention. Standing Committee Report No. 2'0 of 

the 1950 Convention explained that section 20: U2 

[Rlepresents a general statement reserving to the people those 
rights and privileges not specifically enumerated in the Bill of 
Rights and to prevent any interpretation by the courts that because 
certain rights and privileges were not specifically enumerated, it 
was intended to deny them to the people. 

Thirty state constitutionsE3 have provisions very similar to Article I ,  

section 20, of the Iiawaii Constitution and the interpretations of those provisions 

uniformly appear to represent the view set forth by Standing Committee Report 

No. 20: u4 

It [saving clause] gives explicit recognition to the principle that 
the Bill of Rights is not an all-encompassing enumeration of a 
citizen's rights and immunities with respect to government action. 

The Ninth Amendment and the Saving Clause 

The Ninth Amendment of the C .  S .  Constitution reads: 

The enumeration in the Constitution of certain rights, shall 
not be construed to deny or disparage others retained by the people. 

Although Hawaii's constitutional framers did not state that Article I ,  

section 20, of the Hawaii Constitution substantially was adopted from the Pjinth 

Amendment, Justice Levinson of the Hawaii Supreme Court has observed tha t  

Article I ,  section 20 " . . .contains a similar rule of construction". 
115 

The 30 state constitutions which have provisions similar to the saving 

clause of the Hawaii Constitution uniformly appear to recognize the applicability 

of the Ninth Amendment to those provisions. For example, the Commentary to 

Article I ,  section 23, of the Michigan Constitution (1967) provides : 
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This is a new section taken from the 9th amendment t o  the U.S. -. - -~ ~ -- .---- ~ 

Constitution. It recognizes that no Declaration of Rights can 
enumerate or guarantee a11 the rights of the people - that it is 

.> - . - 
presently difficult to specify all such rights which may encompass 
the future in a changing society. (Emphasis added) 

Although authorities seem to disagree on the significance of the Ninth 

tlmendrnent," there is little disagreement as to the purpose of including it in 

the LT . S . Constitution : 117 

Historically, it [the ninth amendment] was included to nullify the 
argument that the enumerated rights were intended to he the only 
rights protected. 

As for its applicability to the states: ll8 

. . .by definition, .- the - ri& protected 5 -- the Ninth Amendment are 
those fundamental to a free soc* and therefore are included in the .- -- - - - - - -- 
Fourteenth Amendment. - The Ninth Amendment is a reservoir of personal 
rights necessary to- preserve the dignity and existence of man in a 
free society. (Emphasis added) 

This recognition of unenumerated rights, however. has not gone without 
us criticism : 

[Jludges [are] to determine what is or is not constitutional on the 
basis of t h e i r  own appraisal of what laws are unwise or unnecessary. 

The Ninth Amendment has been applied to cases involving the right to 

marital privacy. In the 1965 case, -- Griswold - v . ~onnect icut  the United States 

Supreme Court, with only one justice dissenting, recognized a constitutional 

right lo marital privacy which a state could not invade by a law prohibiting the 

use of contraceptives. The majority and concurring opinions differed over the 

source of that right.  Justice Douglas' opinion for the Court stated that the 

right to marital privacy was within the "penumbras", or shades, of the Bill of 

Rights. 121 

.Justice Goldberg's concurring opinion relied in part on the Ninth 

Amendment in securing the right lo marital privacy. He found that such a 



right is implicit in the concept of "liberty" M-ithin the protection of the 
123 

Fourteenth Amendment Due Process Clause. The Ninth ilmendment: 

. . .  l e n d s  s t r o n g  s u p p o r t  t o  t h e  view t h a t  t h e  " l i b e r t y "  p r o t e c t e d  by 
t h e  F i f t h  and F o u r t e e n t h  Amendments from in f r ingement  by t h e  F e d e r a l  
Government o r  t h e  S t a t e s  i s  n o t  r e s t r i c t e d  t o  r i g h t s  s p e c i f i c a l l y  
mentioned i n  t h e  f  irsL e i g h t  amendments. 

Justices Harlan and White, in separate concurring opinions, applied the 

flexible due process approach of the Fourteenth Amendment and found the r igh t  

to  marital privacy fundamental. 124 

More recently, in the 1973 case, -- Roe v .  - b'ade,lZ5 the Court simply held 

tha t  the  right of personal privacy is ixpficit i n  the concept of "liberty" within 

the  protection of the Fourteenth Amendment Due Process Clause. The  Court did 

not reiy on the Ninth Amendment as did Justice Goldberg in Griswold. Thus .  

the  status of the Ninth Amendment as a safeguard of the right to personal 

privacy appears to have diminished since the Roe -- v .  Wade decision. 

Hawaii Application. The Hawaii Supreme Court has been faced with t h e  - .-~ 

Ninth Amendment and the saving clause in 3 cases. In the 1968 case,  Slate v .  

Abellano,lZ6 defendants were charged with violating an ordinance which made it - 

unlawful for a n y  person to engage or participate in ,  or  to be - =sent a t ,  any 

cockfighting exhibition. Justice Abe's opinion for the Court held that t h e  

ordinance proscribing presence at  a cockfight exhibition was overly vague a n d  

violated the requirements of due process. 

Justice Levinson's concurring opinion relied in par t  on the Ninth 

Amendment's guarantee of personal privacy and Article i ,  section 2,  of t h e  

Hawaii Constitution protecting the freedom of movement: 127 

Freedom of movement i s  a  v i t a l  a s p e c t  of t h e  r i g h t  of p r i v a c y  which 
must be  recognized if we a r e  t o  p r e s e r v e  i r ~ d i v i d u a l  freedom. 
Although t h e  Federa l  Cons t i tu t i .on  does  n o t  r e f e r  t o  a  g e n e r a l  r i g h t  
of p r i v a c y  o r  freedom of movement, bo th  have been long and con- 
s i s t e n t l y  recognized a s  a d j u n c t s  of s p e c i f i c  c o n s t i t u t i o n a l  
p r o v i s i o n s .  Griswold v .  - Connec t icu t ,  -~ 381 U.S. 479 ( 1 9 6 5 ) ; .  . . 
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In the 1972 case, -- Slate i7. ~ a n t n e r , " ~  the sole issue presented was the 

constitutionality of the statutory scheme for the control of the possession of 

marihuana. Justice Richardson's opinion for the Court held that the 

dissimilarities between the drugs marihuana and alcohol: 129 

...j ustify dissimil.ar legislative treatment. Alcohol i s  a drug 
about which much i s  known concerning the long-term effect on the 
human body; of marihuana, much less i s  known. On that basis alone, 
treatment dissimilar t o  t h a t  given alcohol i s  just if ied,  a t  least 
until  scientif ic  research conclusivciy establishes the long-term 
effects  of the drug marihuana. 

Justice Leirinson dissented, citing his concurring opinion in -- State v .  

Abellano. He explained that the statutory scheme for the control for the 

possession of marihuana violated defendants' constitutional rights to personal 

autonomy and privacy, guaranteed by Article I ,  sections 2 and 5, of the Hawaii 

Constitution as well as the Ninth Amendment incorporated by the states through 

the Fourteenth Amendment. Justice Levinson concluded that the : 130 

... framers of the United States Constitution recognized that 
individual freedom i s  not susceptible t o  f u l l  definition by verbal 
enunciation and thus warned i n  the Nin th  Amendment: 

The enumeration i n  the Constitution, of certain rights, shall 
n o t  be construed t o  deny or disparage others retained by the 
people. 

The 1975 case, State v .  ~ a k e r  ,131 was decided after Justice Levhson had 

left the Court. The issue presented was whether the state's interest in 

proscribing marihuana patently was - de minimis and did not warrant the 

application of a penal sanction to the mere possession of marihuana for personal 

use. Justice Lewis' opinion for the Court held that the statute proscribing the 

commercial distribution of harmful substances (of which marihuana was one): 
13 2 

. . .  may sweep w i t h i n  i t s  ambit, as an enforcement measure, the 
possession of the substance f o r  personal use. 

Although the defendants alleged violation of their right of personal 

privacy based upon Article 1, sections 2 ,  4,  5, and - 20, of the Hawaii 



Constitutionl and the first ,  fourth, fifth, - ninth, and fourteentn amendments of 

the U.S. Constitution, the Court addressed itself only to Article I ,  section 5, 

which gives the right of privacy substantive expression in the Constitution. 133 

The Court held that:134 

kiile our State Constitution has a right of privacy provision 
[Article I, section 51, we do not find in that provision any intent 
to elevate the right of privacy to the equivalent of a first 
amendment right . . . .  By the plain wording of the constitution the 
right of privacy is protected only against unreasonable invasion. 

Application - of - the Saving Clause in Other States. Most litigation 

involving state saving clauses have centered around the extent of the legislative 

power. Where a state constitution provides that the legislative power shall be 

vested in a general assembly, by the force of these general words, if there is 

nothing else to qualify them, it is held that an unlimited power is given to the 

legislature to make all such laws as it may think proper. 135 

The broad powers inherent in the legislative body of a state may be 

subjected to express limitations by the provisions of a state constitution, as,  for 

example, where a saving clause is provided. Thus, in 1967, the Nevada 

Supreme Court held that although in part through the saving clause in the 

Constitution the people themselves may propose or enact laws in connection with 

the legislature that power in no manner prohibits the legislature from also 

enacting the same law that might be desired by the people: 136 

It follows that the voters approval in 1956 of a sales and use tax 
for the general fund cannot be a perpetual limitation upon 
legislative power to impose the same kind of tax solely for the 
support of public education. 

The tension between the authority of the legislature and the power of the 

saving clause appeared to be very evident in a 1917 case in which the Indiana 

Supreme Court held that the General Assembly of that state did not have the 

authority to call a Constitutional Convention without submitting the matter to 

the voters of that state.137 That opinion noted that the 1917 Convention call h a d  

been preceded by a convention call which was submitted to the electorate in 1914 
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and by them soundly defeated. The Indiana court also noted that its legislature 

" . . .has no inherent rights. Its powers are derived from the Constitution. ,,I38 

When the legislative powers are not found in the constitution, then " .  . . a  

warrant for the same must be found somewhere". 13' Therefore, the Court found 

that the constitutional call should have been submitted to the people. Because 

Indiana's Constitution did not have a saving clause, the Court found the source 

of authority in the natural rights declaration of the state's Bil! of Rights giving 

the people the right to alter or reform the government. 

In 1957, the Idaho Supreme Court held that under the Idaho Constitution's 

saving clause parents have an inherent right to participate in the supervision 

and control of the education of their children. Before the Court was a 

petition by residents and qualified electors for separation of their residential 

area from one school district and joinder to another district. The Court's 

opinion in part read: 141 

True, the constitution vests the legislature with plenary power as 
well as a specific mandate to provide for the education of the 
children of the state,. . .but it cannot seriously be urged that in 
clothing the legislature and the board with such powers the people 
transferred to them the rights accorded to parenthood before the 
constitution was adopted. 
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51. 3Pa3::s~? . ~ 2. ?i"n~j?iiSI, 384 D.S.  333, 355, 151 
(1966) .  :!~2;.)1 .?dS.e,9 ?a: f ~ ? ~ $ j p + ? ,  R-1c 
so. 53 (Regu la t ion  of Conduct i n  t h e  C o l r t i o o m )  



I>rovidcs  tha t  d ~ l r i n g  j u d i c i a l  procec3ini is ,  t l l i - ~ e  
mwf b e  no <:~k.%~.& 3:: p i > ~ . > t # ? ~ , r = ~ k ~ ~  c3r <a<!%<? t:r3'aca.- 
: u s l i n g ,  C n  rare occirlo,, the v t l b l i r  ::x;: rl.e 
.,"..~. s'ea., n u s  be e%c:uded al?<,s<.:t:<,r f:,:e #3 !:r+,l:*!- 

iienri.,;. b e 1  ;;ot apic;; i t ,  r") .in- 
Icl; >r :;? <rLaip.~a:. ~>r<;cedure stp%:i!ic,3llv 
r.notizini; or  (oi5i3iiing a clgred ;reihtnai:z 

bea r ing .  " l a m y ,  p. 829; "Courtroom C:?SP* ir; 
surder H e a r i ~ 9 , "  ,'?;~>,:>>, :~ :v - . :~ : , : :< , - !v . ,  J,,Iy 2 3 ,  
1177, 7 .  A-2. 

':"A kin3 :oncew.p: refer;& :a icre  I.: boti> . . . .  
1....- ._ , aT,a ?~.* ... ............ :... . cr imicn1 contcmpt i s  , . , ,., 
~ n x d r ~ c t  x; i ich bri?ss rlrc cu: l r t  i n t o  I%SICS~IICCL 21 

ubicil i c t e c i e r e r  xi;!; t h e  aid-inis:raiiun of 
j u s t i c e .  i:on*;r>c:ive :nater;,r is t i a t  *-iIi;i1 i s  
~e"r1tc;d r r  a 2i;tm:e i ra2  'he zourr b,;: r1,i;n 
tends t o  i:bsf;sci :or dzie:~:  :lie i d n i n i i t r a r i o n  3 ;  

i n s t i c e .  : l o i a r i c n  c f  a s i l e n c e  sr3e.r varli! ie . . an o r : c n s e  3,cd-r ;?;I:; ~';::. :.. ::,. , s<:c 
710-:07?(1)(g), and wn-.:Id be  punisho51e as ei:iler 
a r ladirreanlr  or ?ett:, -!+;demeanor. 

i 7 P  C.S. 375 (1962;; 
855  <1924);  Sunnc?, 
au r f :  A Survey," 56 

punish for Lonreapr 
,, ~li i~-of-c3"rf  c o r n e n t i  

i e c .  $91 (1470) .  

(1); 
:>. 

san pro jet:, & . l i b ) ,  S u c , t c ~  in R ~ ~ ~ ~ ~ ,  p .  
828. 

408 V.P. 665 (19::). 

Lly Weigh s i t i e i a  B i l l  f o r  Nevsmen," 

$5 E m .  317, 36: P.2d 472 (1961). 
ieporter w a s  TCC 

now on appea l  t o  t h  
Ordered f o r  Newsma. 
J c l y  12 ,  1977, ?. A-1. 

Rcl l inj iez ,  "Freedom c f  the Press acd P u h l i r  
iicccss: : ~va :<  a :!henry o:  P a r t i a l  Regcls:im o i  

xssi "fiS," 7 5  ,,~'i;:. :. i*;. i : ? ? i s ) ;  
E,zerson, ". i s ? .  

Pal l inger ,  1. 2 .  c q u r e  x-i;ai: Gez. or;. 
RO. 7,1-11 <:*pr:l 2, 197Aj ( s z a t ~ z e  whic!~ would 
i n c l u d e  newspapers w i f l l i l  d e f i n i t i o n  0: p u b l i c  

and s u b j e c t  :hem t o  PUC j u r i s d i c t i o n  
%auld v f o l a r e  freelo* oi tie n ; e s s ) .  

1: !ha- been r h e r i r r  ris s c a r c i t y  
j0ct:ire $?ill i;avc it:zii 5-aiidi:y &Iter tile 
e r p a n s i a ?  of s a b l e  : c l e r ~ i s i a z ;  Boiling-,r. p. 37 

. 
i n c .  and referra: r v v i l n b i i  i n  a n o t h e r  s t a t e ) :  

i 5  U.S.I.W. 4 8 9 5  
a d v e r t i s i n g ) .  

S O .  h e r s o n ,  p .  7 % ;  conpar r ,  ,~::c(r:.%~ .:. ,>::,:?,G?,V?;, 

5 2  :lrra. X i ,  L i 8  P.2;. 320 (1970) (protest which 
rook form o f  o c c u ~ i r i n a  o f  3-ivate ciflce cf 
n n i v e r s i l r  o i r i c i a :  o u t s i d e  t h e  F i r s t  Iri:ndrnenc): 



"The 1973 Obscenity--?ornaa~aiiiiy Oeci- 
s i o : ~ i :  AnnCyiis, Impact, an? L e g i s l a r i v e  ,Alter- 
n,atives,' '  11 :-:~: :,',.'< . ,'. ',*:;, 306. 910. See .... :Il. :is;:,:9si.n ; 5:.;,.:.?:,,a:,t .~. . ~ ,, . :;:ce 
14. 1 e  z,,rcfrdkilt? :<, <:oat*ast t he .  zoc>rt*5 
zrea:xant at o>scenicy a d  i t s  iitiiuli: tcwerds 
"cnwner=ia? speech," discxssed clscihere i x  this 
ci lapfer .  

:._.., - * *  .,." .. .....: .,. . ~ e c .  712-1213(5) ,  reads: 

(a; cnnsl30rcd a? a vfiole, its yiedom:nant 
a p p e a l  is to prur:ent intcr;.si i:, 
scria2 m3:tars. in diiti=.mlsi.nq pro- 
d0m:aznt *p.-al, t;>c r*,teria: or  per- 
rormncO shall be judqed $'.it'? reference 
cv ordinary a d u l t s ,  ur;less .t ap2edrs 
from ?be ~ . ~ a r a c t u r  oi t:,o nsier:<zl or 
por?or,~znce an3 the c;rcumstance; of 
. . . - . .s dxsse.~lnation t.hat it is desrqcod 
i9r a ~>ar:icula;, d e a n 9  u'eflned 
aadienc<:. 7.7 tha? case, .!2 shall be 
jadqed wit!: reference to t h e  .speciiic 
aid;ancc. for which 7: was desiqaed. 

!h! I r  W O S  s9Zls:ant.n:iq beyond cnscomarj 
:iri:i o: candor ;a descr:bin? or 
repre,sen:ing ,sexual nattcrr. m ,deter- 
m:.qln~ wheiier rnati.c;d or a r.cr,formance 
qoes substantialiy 5rgnnd *he cusfmar; 
llmlCs of candor r; de;cribi.w or 
r ep;riea:iny sexual  I I I L L l Z l ,  i t  .$!?all 
be judqed with reference to the con- 
tcl/iaC:, s t a n d a r d s  ?i cacdor "? ordrnlrg 
a d u l t s  rr1st:n.l to tho descriptor, or 
reproi~.nLdtiou of such r"dtti~*S. 

I n  a d d i c i o c  to  U.S.  Suprorre Cnnrr: cases, the 
nawaii  d e f i n i t i o n  draws up": ortier proposed and 
enacted cod i f i ca t i ons  as well as the "ode1 Penal 
Code. Cormentar:, to sec.  712-12i4. 

"< ,lz-. ::?it: "r?nc:?rds,'' 3. 1'33. 

ssrahiis5mentsj; .':Z'J,ZV: ~> .  :?,>', 

, 397 U.S. 728 (1970) (federal 

request of i n d i v i d i a l  ~ e c e l i i n g  pandering adwer-  
L%SCT-?:S 15 :!e nail, ta ilriie ind i i . iZor l ' ? j  

ira: m i l i n s  l i s t  and t o  r e f r a i n  i r o e  
iczdi ig fur l i i c r  n a i l i l l ~ ~  LO C h i t  ? ~ Z I C ~ . $ " .  

. 1 5 ,  2 4 ,  n.6. 

li .' ........ 2, 1338. 

..... .... .,,~ .. , 7. 1854.  

-~ . . ,.. . ,  , , , p .  1849-1855. 

.>.~. ~. ...... 1. 1567. 
-. . .  .,. &. , p .  1858; i iunsaker ,  pp .  P L ~ - ~ ~ > L ,  >::t<i c>n:ll 

d i s t r i b u t o r s  woild :,a-,e to a d j u s t  their p i t t e r n s  
o f  d i s f r i bu : i o r  to accow?odare i n ? i r i d u a l  j'wris- 
dictions, o i  more likely, use t h e  1 c r c s t  c o r n o r  
deaominator. 

See tire stirrmury i n  Vunsoker, p .  938. 

413 0 ,s .  $9. 

, 394 K.S. 55; (i967). T h i s  
cusseo w chap te r  8 on ihe 

'113 

2, ;?'i;, 413 U.S. 139, 111-143 

.... .~. ,. ." .... , at  4197; .;ijl?:,a 9. 56;;i.ilc. 418 U.S. 
153, 160-151 ( 1 9 7 4 ) .  

? z r ~ c  7. ~ : Z ; C ,  aawai i  in:preme C o u r t  so. 5795 ,  
is ?resentl? uader  considerzrion on inrfrlacrrory 
appal. The defendax was charged w i t h  the 
offense a i  p rono t ing  pornography. 

Chapter 4 

Civil rights have been d e f i n e d  i s  :hose 
r igh t ;  x h i c i  belong tc eaeru r i c i iex :  o r  i n h a b i t a n t  
a i  a state or country; as those r i g h t s  n o t  c o n -  
:>ec :~>d ~.<;:!) :),~, <>r~:an;z;lLi<3:,. <;r :,d~,l>ist:3:i":7~ "< 



go\,-ernmcnt; ns f"r-sr r i e l i t s  i n c i u l i n *  r i g h t s  of 
?r-:pertp, amrrrale, freedaz o: Con:ri;t, :rrai il 
* t ~ c . < .  a%s %I,,,$? ri<i>it: z.:pable cw< b e k g  enf::rc?d . ., 
<>r red r<.s9 ed :;> ,Ci~,.!! a<.%i:3: a<  th.;*e riz::t. 
3ec..,grec{ !>.; t:,;~ ~?i:t7:e,e,::k and ?vt,rr<~<entll ,4mez,:i- 
cnrcti to :!la. z.5. innstitu::3; i:>1 v;riu?;- ;cts 
oi congress .lade i n  purszaace f n c r c u f .  ":;,.i':. ' : I :  (5 th  d :  S t .  t l :  !&st Pcih- 
lis!ling company, j.968), p ,  4 .  Livi! r i g l l f s  
arc  disrin:uisi;ed iran na t s r a l  r i g h t s  and -0litice.1 
r i s k t a :  il':,, pp. 1687-lS58. Zc:i;rel r i g h t s  are 
tiiose ;kick a p p e r t a i n  o r i g i n a l l y  to  mn and which 
v o u l l  e x i s t  even u i f b a u i  s t a t u t o r y  la;. Tbcse 
i 1r i  ga3run'.ci.i b y  Article I ,  S&?CtiO,,  2:  i.ljo.m.e7t 
a i  l i f e ,  i i b c r v  and the  prrrsai t  o: happiness ,  
a d  t h e  acqu i r ing  and p s s s c s s i n r  o f  proper ty .  
P o L i t i c a l  riqilts arc  tiiosr .i:i~!i may be enerc ; i rd  
;r the  iornu:ian or ldminlsfrafion oi g".:rrFleni, 
S C C ~  as t h e  ri-!I: to ..,?ti c.r the  r i g h i  tc ran Ccr 
p o i i t i c a l  o l i i z r .  

i r  r e  196% C c n s f i r u t i = n a i  Conve-:ion, whir!: 
:orsidered an.' r e j e c r e i  the c x c i s i s c  .,f " c i v i l "  
: o n  ,%r:ici.. I ,  section i ,  t h e r e  ;as son* di.- 
agreeme": as t o  C k  scope of " c i v i l "  r i g h t s  and 
whether they e n c i . n ~ a s s e 5 p d i i i c ; : l  r i g l i t s .  
' i uva i i ,  Cons i i f i l f ionn l  C o n ~ ~ e ~ f i o n ,  1968, ??9.v-.!- 
,?,... : ;.,>, vol .  11, pp. 2-5 (renaris c i  De lega tes  

Aduja, Lurson, and C" Connor! . 
2.  Hawai i ,  m n s t i l u r i o o a :  Convention, 1950, +-'::i':- 

.....* : ,.. , Yol. I, St,-.ndiw Conmlttee Repor t  5c. 20, 

p .  164. 

3  There a r e  b o t h e r  aa r i -d i sc r imina to ry  p r o v i s i o n s  
i n  f i e  liawnii C a n s r i r u t i r n :  A r t i c l e  I ,  s e c c i s n  i 
("No c i t i z e n  s h a l l  be dc-lied e n l i s f ~ e n z  i n  any 
m i l i t a r y  o r q a n i z a ~ i o n  of t h i s  iti:e nor  he segri,- 
Zafed :here<- Llecmxse of mre,  r e l i g i o u s  p r i n c i p i e s  
#or ancesrrv"); r c i c l i .  I ,  s e c r i c s  12 ("No person 
s h a l l  be d i s u u u l i i i e d  t o  scnx,r as a iu ror  because 
oi sexq'); I r t i c l i i  I .  s e i l i o c  21 :"!:qualify o f  
r i g h t 3  unde r  t h e  l a i r  s h a l l  not be denie8 or 
abridged by the  S t a r e  on occouct of sex. ?!7e 

1egislarr : re  ; b a l l  lmvc t i e  pour; to enforcc ,  by 
a p p r o p r i a t e  l e g i s l a t i o r ,  the  p i a v i s i o a s  o f  this 
sec t ion" ) ;  A r t i c l e  IX, s e c t i o n  1 (" ... rierr  
s h a l l  be no i e g r e w r i ~ c  i n  p u b l i c  e d o c a t i o n i i  
i n s t i t u t i 0 3 r  because c i  race, r e l i g i o n ,  or  
~ P C ~ Y L I ~ ~ ~ ) .  

-1l;c pur-osi- o r  A r t i c l e  I ,  ec:io:; I ,  was p i i r i r i l ;  
to a f f o r d  c o n s c i e n t i o u s  o 3 j e c t u r s  a r  oppor tun i ty  
t o  serve i n  a noccombatnr?t c a p i c i r y .  The Cai loi i :  
to inc lude  sex i n  r k  l i s t  o i  suspect  c l a s s i i i c a -  
f i a a s  pas not discussed .  aawai i ,  Const i rut iona!  
convention,  1950, .???-.c+d%;r, Vol. 1, C o r n i t t e e  
of f 5 e  'Xhoie Report  Ka. 5 ,  p. 330; Po l .  IT, pp. 
33-34, 

A r t i c l e  1, secti?n 12,  vas o r i g i n a l l y  adopte? 
because women were nor  al iawed to  ser>.e on j u r i e s  
cnder :he Orpanic Act. Statement o f  Deleevre 
Xellernan,  l inuai i ,  C o n s t i r l t i o n a l  Convention, 
1950, i?~rce?d;i;s, io:. 11, p. S?i. The n rov i s ion  
i s  nor; l c r g e l y  of h i s t o r i c a l  i n t e r e s t  because of 
s u b s e q ~ e n r  l r g i s i s r i o n  xnd j u d i c i a l  dec 
Hawaii,  as  i n  a l l  t h e  crates, ;somen are 
t o  serve on  s t a t e  and f e d e r a l  j-.rics; d i s  

e % s i r  3i sm i s  p rak ib i rcd  
, sec .  612-2, and t h e  Federa l  
Act ,  28 C.S.C. sec. 1862. In  

419 r .s.  i7: (1975),  t h e  U . S .  
t h a t  a c r i m i n a l  de fendan t  wa 

of t h e  s i x t h  Aaendnent z i g h t  t o  a j u r y  composed 
oC a cross s e c t i o n  oi the CoFnunity by a law t h a t  

T- : 3 6 8  ?be !:ormiti.-i 0.- iir. S i i :  o f  R i d l l : ~  
cc?sidirnd i:rr di.! cot rican~ii1:d anendmen: a: 
A r t i c l e  !. ie: t io? -, t o  i3ii:rde "ec.i-omlc s;ato. 

. . ,>r ~poAl~ i , : a l  !><,IIefs* as +3S;~?r cla>siiL,:,?:i<>,,u. 
1: 1.135 ieit ti ,?t tir;st. c r i ; e r i *  bid "at be." 
i ~ f f i c i e n l l p  e e f i n r d .  iinwaii,  3 o n s t i : n t i o n i l  
!;ocv~~:~tio::, 1958, ,'>!,vv . ; :v . : :c ' .  -<oL. I ,  SL::w!:q 
Ccrmi i t ce  Report Xo. 55, 3 .  ?IS. 

T1 i~ i?port:int ra cote tha: A r t i c l e  I ,  Section 
4 ,  w a s  n c i  iniendc?d t o  .apply to r ! r r  bezcf its 
accruing :o t h e  Hiwaitans under tire R2waiinr 
Homes Gomius lo r  Act. i i w a i i ,  ' : o ~ s t i f u f i o n a l  
Ca;ri,ntior, 1053, ?"~..:."?:>.~::. vo1. I ,  C0mri:ci.r. 
oc t::e !*?,:,le Report K O .  5. pp. 300-301; V o i .  
IT, p. '45. 

, , .., .. 4. II,C-.; '>. ,'a.:,o~,:., 3h0 U.S. 1174, L96-437 (1959) 

~> . , 397 U.S.  251 (1970) 
ropiirty i n f e i e s i "  i n  

acy h e a r i a 8  before 

- iiaw. 478, 522 ~ . 2 d  
:"ants e n r i ~ l e d  to 
r a n  be inposed 
one s i a r u s ) .  

6 .  See,  e _ p . ,  2'ivi 7 .  3:: U . S .  335 
(1903) ( i n d i g i n c  d e f e  iplif t o  a s s i s t a n c e  
a? cor;rr-a; ipointei COU~.SC;). Kac1ish si(>lef'lodoiogy 

i n  31c Process A l j u d i i n z i o n , "  66 
l i 6  ( i958) ,  has  t k i s  to s r j  about  

pr:,res*: 

. . .!"is :r:,e::?''j ,jives muaninq to t.5,~ g r e a t  
bi!l* Of !>roced;lies L.%t haw<: "ECOrnK ,"art of 
t i e  dse pr0ci-i:; c: law: ?.bat the d c r l l r e d  be 
n u t  on m;r ncr;ce  0: fhc n a t u r e  of ti:-. 
woi l~ ; t e?  acts; char he be y l r e n  an abe- 
?date op&ulrCun:ty to present  h i s  s ide  
:hmuqi  counsel bi,fore i ia;r aid i"pd.-tiii 
?r;hunii Tree *om p r t j u d i  cja1 iniiuences; 
:?at he be nnt;c:e$ to 5; cinfinin~ily 
~ ~ r c s r a :  a r  t . 3 ~  t r ~ a l ,  and f c  ccnfront and 
crcss-exa.7;re i s  accusers; t i a t  hi' :lave ti? 
r;a.5t to bo ire<: ""fie da.naqi.nq and Ux- 

tru5t*~lr t :1y i " f l ~ d ~ "  O f  coerced 7csfecsionS 
an8 te.st;mo.n; ,?.noiinq:,g ~ e r j u r e d .  

7 ,  s ee ,  e . g . ,  .?~:.;.;,:z2~ 7. r;:"?:*,:, F<?z,::e 5 7 ~  7.s,,, :- 
~,- .  .L-., 395 ;.s. 33: (1969) ( p r i o r  n o t i c e  aad 

i c a r i c g  b e f o r e  gurriu'menr o f  wages). 
See gererolly, 3ic73rd F. Kahle. .7r., ??'o::<;c.-'c 
. .. .:e-e:;.?r, r . e s i s l a r i v .  Reference Burea:~ (!lonolulti: 
1974). 



il. 

12. s< crr,e? ,;, 7: ?,,:. ;",,:,; !$ <7z<., < 9:' 5:,,;~;:~;/; v*., 383 ,;,s 
663, 6% (1966) (tiailan, J . ,  iissentilg). 

ck and ithers, 
osrsc: Little, 

compasy, 1 0 7 5 ) ,  p. 74. 

~ ~ ~ t ~ i l s t  c h e  I~~TOICII of C!W ~nwaii ~upreme C o u r t  
in -,,.-,.. -, ..-.Lr .,.,.,o. .,. :'l~f':z:,;::c- :' :. . 52 %iw. 327, 
'75 p.2d 679 (197:) (sawnii s:afu%e r e q u i r i n g  
r.,rry employer wirh nore t!;an 25  exz?la:;rei t o  
continxe salary 0: eap1nyee serving oc j a r j  o r  
public b o n r l  violates equal p r o t e c t i o n  and taking 
ciarlses o i  bath !!;iwaii and U.S. Constitutions) 

the of the  C . S .  $;pieme Court in ,> <;z>. ::, s,y! .>2c' $:,. '-;":~?;; . .  :>d:)'ic;::?.z ~ y,. , 612 ,:.s. 
5i3 (1973) (statute requiring ewlayer t 
time salary of c?plo:~ee on jury duzy no 
dep;is?tion of dilr procesu j .  since -he 

decisior rested oa s t a t e  as well as 2 . 5 .  
tiltiox:al grounds, t h e  c . S .  s u p r i i x e  Cc i i r f  
n c t  roviev the decision, 

defined as follcws in I'r. ,.. ...,. . 
,>?n:jC. . :o:-:-t ;. ".:Jn<:;/::;, 

, 3): "saddled with such dis- 
cted t o  siich a histliy o f  

purposeP~l uoeqta1 :rentl;ent, or relegareil Lo 
sucir a position o i  political powerlessness as t o  
comnnd extraortinary protection frnr ti-c rwjori- 
tariar. poiiticnl process". 

"Pundanental rights" under the Equal Prorecrion 
Clause should be distinguisied from substanrive 
due ,process rights under the  Due Pracess C:ausr. 
Rrest, p. 809. 

The g .S.  S u p r e m e  Court has srruck dom discrinira- 
tory laws Uslog the renso~ablmoss iesr; see 
i 2 . e rh .  ??d, 404 C.S. 71 (1971) (uaconstiiutian- 
aliry of statute providing chat, when 2 indivilnals 
arc ~thrrwise entitled t o  appointmen: as 
administrator of  estate, m l e  app:icant 53st be 

rc  female) and S::i-to- 2, S:z?:.ic, 421 
c.s .  7 (19751 (unconstitiifianality of statute 
s?c;ifying for -lei greater age oi najoritg than 
for females, in content of parent's obligation 
for Sdppart ?a>~en:s). 

I: has a l s o  relied on the sc-called "irrebuttable 
presun?cion" tkeory  in 3.rvalidating mandatory 
maternity l eave  and return-to-work r u l e s ;  see 
":o .o- -w,: ,,,.*,: . ," :,.x -.,-: -y . ..,, .< ,~ .,. .,,*&,*,~,*, . 3. 2L7:9~' ' ,  414 u .s .  
632 (1974). m.e "irrebuttable presumption" 
theory is more exacting t h a n  the reasoneblencss 
test b u i  less axactini: than the srric: scrutiny 
test; For izr ther  tisc~ssion of :his 3aiddle-level 
of scrutiny, sen Eabcack, p. 128. 

- - .  Ln :?srz~crc 2. ?<?'~*i-51, CIl U.S. 677 (1973), 
onlv 4 justices held fiat sen was a suspect 

clas~iiicatlcn; 4 o t h e r s  concurred in Ehe i u d g -  
-en? ittar d i f i i ? ren :<a l  !reitmen: fa r  sec?icewonra 
i i t i l  reipe:: :.> fringe Si.;,e:irS .a15 - : c o n Y r i r l -  

i i l c i l .  

&owu ;r.d o c h e r s ,  "The Zqual ' t ights i n e l i m c n t :  A 
~nr~stit~~ional Basi. for Equal Kighrs f o r  Women," 
80 :.;) L. . ~ .  e n ,  88s (i971:. 

,.j:yy,:;,5r~; ;, !,~,c;;;~::~~:~~:~,~.,, 611 r,:;. 6;:. 692 (1973) 
(Poli?ll, I., concdr i ing) .  

see : ; , 1 . 4 1 9 7  . our 
O F  i r f c rezcc  t o  s t a t e  economic regalitloa, t h e  
court upheld California's t e n p c r a q  iisabilitj 
3 r s . l i o 7 C ?  ?;op,T?-r w h i c h  ecn11e irreiits (3r 

;rep7insi-re:~rcd dis-ibilitirr. '0-pare :;-e-L; 
,.' . . , . . l/:;dn:,, 97 s .  c t .  401 (1976) 
(cxcl.l;ian O? ;.rnzanns:r-relaiid di-;ah<litie; be$.  
cot cozititlrle sen discriaination la v i o l a t i o n  a i  .-. l $ 1  o h e  1 ! A 05  4 In 
~awaii, prcpnunq-reiated disabilities ore 
carcrct by :em?orary disability insurance; nee 
. I ,  . , . 392-21. 

compare x::h,: 2, ,SCS?:!<<, A16 5.s. 35: (1974) 
( ~ T o ~ J T : ~  tax  exenorion for widows. but DO: 

. , . . 
3057 ( v . s .  ce; .  21, 1976) ( s t a tu re  which pro- 
iii5itod sole of 3 . 1  beer to  mules vader 21 but 
females u n d e r  18 struck dorm). 

Broim, pp. 922-923. 

.:,,: ,, , p. 885. 

Three oC :he 35 have vote.' to rescind, bat the 
legal e f f e c t  of such rescission is in doubt. 
~hl~t~-eight s t a t e s  mast r a t l i g  by March 22 ,  
1171 for  rile nmendrel t  to take effect. " T h e  
~nmuking o:  imendment", 7:-:~, .April 25, 1977, 
p. 89. S-i;raii was the firs: s t a t e  t o  ra:i:y the 
federal ERA; tiif ratifying resolution was adopted 
inua~moosly hy both kouaes of tie state legis- 
lature within 23 minutes a f i e r  tie prupoecd 
umendnent had been voted o a t  o i  t h e  U.S. Senate. 
see Patricia K. rarmsa, "EEL4 in l i i r u a i i "  (lemo- 
rard~z, Rnnoiulu, Yswaii), p. 5 .  

B:aska (art. 1, sec. 3); Colorado !arc. 11, s e c .  
29); ~ori:i~cfirrri  (art. I, iei. 23); Bsdaii (art. 
I, sec .  21); :Ilinoia (arc. I, sec .  18); Yvryland 
(Declaration nE Biehts, art. 45); >kssachuscfts 
(art. I); Xlotitana ( a r t .  11, s ec .  4); Uew Hampshire 
(sutural Rigkfs ,  ar t .  11); New hfnico ( a r t .  X i ,  
src. 1s); Pennsylvania (art.  I, s e c .  28); Texas 
(art .  I, s e c .  3 a ) ;  U:ah ( a r t .  I V ,  SEC. I); 
rirainia ( a r r .  11, s e c .  11); Washing:on (art. 
.XiI, sec .  I? ;  Vyoming (a i r .  I ,  s c c .  3 ) .  

E e  uvwaii 7R.4 follows tie language of the 
federal 2R.4, which is strictest iz its prahihi- 
tion against discrimination. The "awaii E M  Look 
e f f e c t  upon ratification st the general election 
on November 7 ,  1972; 87 per cent  of t h e  v o t e r s  
vo ted  aye. ?st ran,  p. 6. 

The syocing and l'rah pioi,isions were *?opted 
before 1900 ar.d h a e  not hccn <nter?rcred i n  
moderr E w e .  The Virginia prevision inclcdes a 
section permitting separation o i  :he sexes a n d  
:ha8 been ilrerpreted to a l l o w  wonen to deziiae 
jury duty without reason. :he Iliiaois provision 
U S ~ S  "equal protection" largoage but has been 
interpreted i s  strictly as an E M .  Xaiionli 
Corimissian on t h e  Observance of International 



:'~ncn': Year, ",..To f o r s  i %re re r te r r  Union ..." 
iwas;mac-.n: 19711, p. ZI n . i h ;  iierrins!trr 

u s  'iH<,re Per'rr: :mir5:' 

3rom, pp. 38&-.335, 8 9 5 ,  9 2 2 - 9 2 3 ;  ' ' X o ~ e  Per?&.,:: 
Goion," :p. 373-377. !M'?;st of ricse argsmenrs ai 
course a re  a2piicn5:e to s state ':u. 

Since ihe outlook f o r  ratification oi the  ielcral 
em by the necessary ntimier af $rates  is c;ireotly 
rattier g1005y, this ratianale is of qiesfiom%>Le 
.ialidity. "The Mnsaking of an Amendment," ???i, 

April 25. 1177, p. 89. 

Bram, pp. 94i -946.  Hawaii alrc 
i h r  "ahiiiT; to >riaciple 

a,ca>, : r r i  ;t,ild su?p"ri; iei 

irbla for sup, 
s i c .  573-7. 

Brown, p. 893. 

., . . , pp. 397-89;. 

.. . . ass., pp. 900-902. 

nt of senator sar 
q7/.J Z,&., ~ Z O P .  " 3 :  

.Jz?Zc<zw, 91sr conq., 
quo e in Babcoch, 2 .  136. Some 
federal laws which seek to elininere sex discri- 
ninatior icclude 'Titli, VTI of i h c  Civil Rights 
act o f  1964, 4: 3.S.c. sec.  203O(ci i z  np?. and 
the Eq?ai Pay Act ,  29 C.S.C. 206(d). 

Freund, "The Squal Righrs Amendment is Not the 
?ay,'' 6 flay?. E;. !?I:T:F-C.:. L i S .  :,. W. 2 3 L ,  
236 (1971). 

Linker Ei Vilier, "The Equal Kighrs Amendment: dc 
.naIysis of the Campaigns for utificufion in 
ialiiorriia 2nd Ciih" (Student paper, Stanford iui 
School, >lay 1973), quoted in Ribcock, ?p. 151- 
183. 

.. . . ,,- ,- A",... , p?. 183-184. 

The Hawaii ERZ pro-,id& t h e  basis Cor the circ;:i: 
c o u r t ' s  decisioa in  KC^.. 5x2 C-<:;ei. 9. ::11e, 
Civil No. 43175, First Circuit Hawaii, .January 27, 
1975. T h e  Court ruled rhac .?::~k< ?c?. 777:. , 
sec .  574-1, which required a woman to assum her 
tiusband's nanr upon marriage was uncocsritulional. 
The stature w a s  amended in 1975 rc  permit both 
parties ie a marriage t h e  option of choosing 
their married surname, whether that of the wiie, 
the husband, or a corciinvtion cf those names. 
~ n t m n n ,  ?. 8. 

The sumrcsry wi~ich Loliows is taken :roa Sabcock, 
p. 186, and P u t ~ a n ,  pp. 5-9. Patman covers 
Buwaii legislation from 1972 through 1975. See 
also, Gvlvir 5 Yendeisoh, "Legal S t a t u s  oi 
wonen," 9 c 2  ;.-' :k S;zfns 1.976-i: (Lexington, 
y :  couacil of State Governments, 1976), pp. 
231-237. 

, scc.  383-29. 

,?roi?osa1c f o r  rsrfhrr reform ma:, 5s found in i 
s t u l j  ~nderraken 2oinrly by rhc Basrail Legis- 
iative Reference Slreau and the  Hawaii S t ? t e  
cammiision an t r i i  srar,ls of Wo-ncn ( ~ n p u S l i + h c d ) .  

).L~ :,;, &',- '. , 

56 Raw. 501, 546 P.id i035 

.. . , .,- , a: p. 612. The rules ;elating to xandu- 

t ~ r y  rciireacnr c? univerairy :ucu:ry hair beec 
.amended to p r o h i b i t  en?lcyxcn: o I  posr-65 persaxs 

when "ca one else is available [i.e. 
advertising has failed to pvodice a qualified 

under 651.'' See !tp?endix B attached t o  
University of Hadiii, Office of the Directcr of 
Administruiicn, Sl;iinesc Manual >1emorandum No. 
76-38, October 22, 1976. The issue of whetiier 
conpulsory retirement r a r  sr is o denial of 
equal prote;tin:; is p r e s e n t l y  under consi 
by the Hawaii Supreme Couri ;  see LC:' .:. 
~:<.c;i?:;i, iliwiii Sup. Cr. So. 6631. 

yote, "Too o:.d to Uork: The Ccnsiifutionv1ity o? 
Mandatory Retirement Plans," L 4  :'. ,?a:. 1. 3 2 .  
150, 158-159 (197i); hereinafter cited as "Too Old 
t o  i40~k"; Shabi,coiC, "A i i g h t  :o ',<ark for tlie 
l~ing Class." 2 2  :r.~+ :?<,.;?;-, July 1 7 ,  1977, s e c .  
4, o .  10; tt'aldean & l.euine, ". . .Serves  a Valid 
n11d Le;al Social ?urpore," l Z:. :;?. Fc r ,  98 
(197A). 

'Too old ia  Work," esp. p p .  152-158, 159-162: 
E~lit, "1s  ôm;lulsory xetirement constitu- 
tional?", 1 ,>2. 2:. 317. 57 (1974). 

i ec .  378-2. 7ke prohibition 
enplayment practices does nit 

;si!.z<zr.q :c?s:. ar t .  I, s e c .  3, has a heavily 
Equal  Prorection Clause prohibiting 

arbitrary, capricious or unreasonable discrimi- 
nation t h  et.~si~ uc.  

mine has recentiy enacted a new retiremen: law, 
banning compulsory retirement of public employees. 
"\laize 'n'ipes 3zt iorccd Retirement," .?c.-ls":,. 
;Izcr-ia2ti:ir, 26, 1977, p. 11-15. A bill 
has been icrrod4ced in Congress that would amen2 
the Age Discrisinsiion rZci or 1967 so as t o  
eliminace inmediarely the retirement 



ie.2 of  7:  now app1icab:e t o  federal employees. 
ni.5 i ~ ~ l ' l ~ : : . , ~  i s  a:ai3 at i . L i ~ a f e i y  e 1 i n i -  
aee ing  mandarnrr rirlremelt n1::vjei:e:. Sirabccoi i ,  
p. i", 

an! .J~dy E .  S t a l r i n e ,  
6awaii  C o n s t i r ~ ~ t i o n e :  

l u :  a d v e r s i t y  oi Rz 
rrnce k r e a u ,  1958>, pp. 116-117 

See, e . ~ , ,  ;!rx.:: ??;. 5:;;. , chap te r  378, wiiirh 
p r o h i b i t s  dis:rirrins:ion i n  a q l o p e n t  an t i e  
b181i 05  ~ a r i f a l  s t a t u s  a s  w e l l  us sex. "om one 
point-of-xi?.+, if i.ollt appear :ha: d i s i r h i n a r i n n  
in t h e  b a s i n  of sex 4 i f : c r e n t i a t c r  betwees met 
a-d women, wirereas discr iz~1na: iua ca the i a s i i  9i 
sexual ?:eTerence d l i i e r c n t i a t e s  irrwecn :he 
itanaseniial (whether -a le  cr  ie*;rici and the  
heerroosnxuui, an6 6 i sc r i l .naz icn  an  r1.i bas is  ni 
nariinl s a t x i  hcrjlcea th. m a r r i e d  ( vke the r  ?ale 
?r iema:e) and t h e  u n n s r r i e d .  For  rrgunenrs a s  
t o  w h e t t i e r  d i s c r i n : i u t i o n  02 t h e  b a s i s  of s e x u a l  
pre 'erence should be seen us  sex d i s c r i n i n s t i o n ,  
see Nabcock, pp. 179-180. 

See n o t e  5a. 

See ?!or.'& ::~?.nlr:. ar t .  I ,  s e c .  2: "No verson 
s h a l l  be deprived o i  any r i ~ h :  because of race, 
r e l i g i o n  or p h y s i c a l  handicap": 1:'??0<s 2 r r p c .  
a r t .  1, sec. 19:  ":U1 persons  wi th  a ? h y s i c u l  o r  
mental  handicap s h a l l  be free fron d i s c r i m i n a t i o n  
i n  t h e  s a l e  o r  r e n t a l  c: proper ty  and shal.1 ie 
iree from d i s c r % i n a t i o n  unre la ted  t o  a 5 i l i t y  i n  
t h e  h i r i n g  and prilmacion p r a c t i c e s  of any employer.' 

Chapter 5 

See %-am 2. "ir~:$<;;3 ';,7:.i.*r:, 387 U.S. 523, 528 
(13671. 

,Yxi;ei Sra:?r 2. :%*::?is?:, 380 C . S .  102, 106 
(1965). 

For t h e  r rocedures  f o r  i s s u i n g  s f a r c h  ,wzrrants, 
see Rule 41, 3r:c:i a 1 4 8  -,? ?evz: ? - . O ? ~ ~ U : . ~ ,  the 
supreme cour t  of iiawaii,  l 9 i 7 .  

, 275 3 . 5 .  192 (1927). 

, 338 U.S. 150 (1919).  

CL_.-I , ~ ..--, .. "9-, 52 Bur;. 226, 473 P.2d 557 (1970). 

.4~p~i:= 2. :si*r, 378 U.S. :38 (1964). 

;?"$!ze? 1. Lr7<:e,? %%',as, 358 3.5.  307 (1959). 

, 354 C.S .  206, 222 (1960). 

1 As a e,meral r u l e ,  an iy  t i e  items s p e c i i i c u i l y  
named i n  t h e  war ran t  may ie ;roper:- s c i z e d .  
. .  _ , . . . , v . .> . . ., , i 7 ',..i. L1: (196"). rli: . ., s, r ,  .. . ... . -.';, 553 F.22 62-, 624 (9~1 i i r .  
14:6) <"rrap3-ablv relac4 rc T!rr ;;irces l o r  
w h i c h  t h e  sarzaxi issiie2"); :..;. ::. -:.<"li. ISP 
i . 2 d  31 ( 9 t h  C i r .  1971) (''means and i n s t r u m e n t a l i -  
t i c s  o f  a s e p a r a t e  c r i m e " ) .  

A26 I.2d 1398 (9 th  cir.  
d" t o  the  sear:ii); 4% 

271 F.2d 708 ( 9 t h  C i r .  

23, ,:,,.: ..,, i , .--,- a;,-es 1. l io- ! ,  452 F.2d 12L0 (9 th  C i r  
1973).  

25. ;.!ice? Szz-38 0. ? 9 c ~ ? h o ,  390 F. S u p p .  620, 625 
(1. !*a,<. 1973);  see a l s o ,  ;::it. ;,. ;2;;c, 4 5  Haw. 
622, 372 P.26 365 (1962) (wife  cannot permit 
sea rch  of h e r  husband's  ~ e r s o n a 1  e f f e c t s ) :  
~1 Lz,z7c,: ?, y,::;cz: ,? :,z.2. ..; ~q 365 U.S. 610 (196x1 
( l and lord  cannot consent to search of p r e m i s e s  
rented by t e n a n t s ,  even though land lord  nay enter 
i n r  t h e  purpose of c l e a n i n g  and n a i n t m a n c c ) .  

27. ,Ckine: 1. Z-il ,Cc2~r<a,  395 U.S. 752 (1969) 

29. S:ar4 2. .?;>~.LG, 55 Haw. 3b i ,  370-371, 520 P .2d 
51, 59 (1974). 

31. s e e  53'~a?981 7. !hZ;(-r.-.ic, 38L 0,s. 757 ( 1 9 6 6 )  
( p o l i c e  allowed to extract 51oad from the arirrestee 
t o  preserve evidence of i n t o x i c a t i o n ,  s i n c e  t i e  
a l c o h o l  i n  the arresree's blood m u l d  iiave 
d i s s i p a t e d  i n  :he rime necessary to o b t a i n  a 
warrant). 

32. -,,&? 2. FT~~C-., 387 C.S. 294 (1967) 

33. Y?<:.?Z Jm11.s 5 ) .  Scsz:, 520 ?.2d 687 (9r'. C i r .  
1975). 



a l e ' s  rl?"rn"biii! illzn i?r 
t h e  v b l i c  n i t m e  o f  a~~:c:lc 

c r  tirat uufo,rcbi:es, uniiie ! 
t e d  to "pen%,usive a n d  c o n t i .  

i g u l a t i o r  t n Z  cont rs l s" .  
, 95 s .  !:r. 3 3 9 2 ,  3096 (197 

44. 1f i!,c car is nor on r 

51. 3ordr r  sfarcties were never inrenued to be included 
within t h e  prohibition o f  the Pourt i .  Amendment. 
See l'ote, "T!ir ConsLitutioiialiL,.  oC l i r p o i c  
Searches,"  7 2  >!ic;. :. 33:. 128, 138 (197:). 

52. Persons and o b j e c t s  ',;,':li?? t i e  country are n o t  

:.il;se uou ld  ie re 
ving the  c0,:niry. 

542 5 . 2 6  508 

54. 422 F.?d 593 (4th C i r .  ~. . *. .. . .. i ,;, 546 F.2C 1350 

1 2 .  U.S. $71 (1963'8 
1r*a1 e n c r y  

q7, ,. . , ,' &.>. 

5:. i c e  ~ ~ n e r ^ i l y ,  xiti., "Se iz" r<~s  by Private Par t i e s :  
., <, . > , S x e l u s i c r  i n  i r i a i n i l  Cases," 1 9  . :. . 

608 (i9i.7). 

, 347 U.S. 6 2  (1954); 
714 ( 1 9 i 5 ) .  

See =!.alter 7 ( i i i r b  ;menl:t?nt Rights). 

Nore t h a ~  illegally o'bivined i v i d e - c e  nay be used 
far inprachner:~ purposes  only when tkat evidence 
contradicts o r  inpeachas srateqents aaee by ths 
?eciendaai on d i r e c t  e x a n i n a t i o n ,  acd cannot be 

~ ~~ 

347 U.S. 62 (1954;. 



.. . 
;gzsa .;. ,,~;~,;t:z ;;v::.d$, 352 c.5. 257, 267 (1960). 
See a l s o ,  5-;; 1. "$128 (overnigh: giiest has 
s t and ing  t i  cha l lenge  search of t h e  hos t ' s  
premises:. 

whether s rand ing  wil: be g ran tee  ia one who i s  
more than a temporary z reapasse r  is no: c l e a r .  See 
.----?. ,,-"-. v .  ,?zt:el S:.i;ss, 371 F.?d 385, 391 (9 th  
c i r .  1967) ("Even e trespasser, if he has  taken 
a c t u a l  possess ion  3f  :he premises,  a c q u i r e s  
possessory r i g h t s  a g a i n s t  a i l  t h e  world except  
t h e  r r x e  olmer''!, But see ,  1-7: 3. ?.-?i*i, 45 
uaw. 295, 367 P.?d 499 (1361) (de iendan ts  h d  no 
.standing where they s r o i s  a car and sere occupy- 
ing i: u31awfulil). '?he v a l i d i t ) -  of t h e  .?:>i?< 
d e c i s i o n ,  horever ,  is open to q u e s t i o n  i n  l i g h t  
o f  the l a t e r  d e c i s i o n  of Cotr lr : .  

:-;ry 9. :?<-n.i 3:;;es, 371 F.2d 365 (9 th  C i r .  
1967). 

See :?;l:~ri.: 7 .  ;rZ'.:e:: S-J;:;, 365 U.S. 610 (1965); 
I:de;mac u. V x i r o i  5cazs.3, 394 U.S. 165,  177 
(1969) ( e l e c t r o n i c  s u r v e i l l a n c e ) .  

Jores a. I/i:ed :'%faces, 362 U.S. 257, 261 (1960). 
See a l s o ,   IT:<:^? Stare3 9. Jeffens, 342 U.S. 48 
(1951) (defendant  has  s t a n d i n e  even i f  t h e  . . .  " 
proper ty  s e i z e d  is contraband t o  which, "rider 
law, no p ro?er ty  r i g h t s  a t t a c h ) ;  Lidsnrar v .  
:.iteL Stater, 394 U.S. 165 (3969) (defendant 
whose conversa t ions  were overheard by an i l l e g a l  
e l e c t r o n i c  s u r v e i l l a n c e  has  s t a n d i n g ) .  

~ o c c s  0. m i t e 3  Sts:ez, 362 O.S .  257 (1960). 

?bid., ar  263. See a l s o ,  Sts:c 9. Idas, 52 Baw. 
l o 0  (1970),  r e i .  ?m., 52 Haw.  128 (1970). It i s  
n o t  c l e a r  whether the  d o c t r i n e  of au tomat ic  
s t and ing  has any cont inued u s e f u l n e s s  i n  l i g h t  of 
rbe d e c i s i o n  i n  Si*..ois 0. &ire2  slates, 390 
U.S. 377 (1967), where i t  was he ld  t i ia t  p r e - t r i a l  
testinon:r fa e s t a b l i s h  s t and ing  may not be used 
a g a i n s t  t h e  defendant  a t  the t r i a l  on t h e  i s s u e  
of g u i l t .  See a l s o ,  Erma, J. W i t e d  .%ztss, 411 
U.S. 221 (1973). 

Note, " F r u i t  of t h e  Poisonous Tree--,\ Plea  f o r  
Relevant  C r i t e r i a , ' '  115 5'. ?a. L. .>.?;. 1136, 1141 
(1967). 

see 9.  ski-, 367 U.S. 643 (1961). 

See Cannon, "Is t h e  Exclusionary Rule i n  F a i l i n g  
Heal th? Some Bew 3 a t a  and a P lea  Against  a 
P r e c i p i t o u s  Conclusion," 62 ";. 1. :. 631 (1974). 

St?*@ 0. .*.ki?bz, 55 Haw. 361, 367 P.26 499, and 
Szotr 0. Satciago, 53 %a*.. 254, 492 P.2d 617 
(1971). 

see Biusre 0. $ 4 ~  zlkroo(x T~&(%.I.c: .rlircg:is~ 
.d.prn:s, 403 U.S. 388 (1970) (Burger, C.J., 
d i s s e n t i n g ) ;  Cannon, 62 Xa . 5 .  C-. 631 (1974). 

- . .  
d<ju$e5crL :9?~:2. art. I, sec .  5 

\'a::unaL 3unicl?a: League. 9 / 2 2 :  ,if-:r i5si ; i -  . , . , ,. . . ,,:,.. ( b i h  ee.; Xew Ycrk: I % % ) ,  a r t .  1, src. 
1:. 

Chapter 6 

S i n c l a i r ,  "A ?roposvl  t o r  an 'mm Resogairance 
Re lease '  B a i l  Program, Wirn Cccui on the  DWI 
Arrest," 17 =IF :. .??-!. 81, 82 (1976). 

Wayne Tnoas, JI., 3s;i: :,e.''cr,- i7: ft-e2,ic,: 
(Berkeley: Univers i ty  of C a l i f o r n i a  P r e s s ,  
1976 j ,  p .  234. 

.. . , _n;J. 

-. . . I~:c., pp. 237-238. 

-. . , .u.i., >p.  239-240. 

-. .,. , p. 240. 

See Foore, "The Coming Cans t i tu t iona :  Crisis i n  
sail," 113 V .  .?c. L. 3e7. 959, 1164-1188 (1965) .  
IT  i s  s t a t e d  i n  t h e  Comv.eetary n i  section 5 . 5  oi 
the .American Bar Assoc ia t ion  P r o j e c t  on ?linimum 
s t a n d a r d s  f u r  Criminal  S n s z i c e ,  Siandards R e l a t i n g  
to  P r e t r i a l  Release (1968),  t h a t  i t  is c l e a r  t h a t  
prevent ive d e t e n t i o n  wcnld v i o l a t e  p resen t  con- 
s t i t ~ ~ t i o n a l  and s t a t u t o r y  p r o v i s i o n s  i n  t h e  grea t  
major i ty  o f  s t a t e s  which g r a n t  an a b s o l u t e  r i ~ h t  
t o  b a i l .  

9 Ca1.3d. 345, 107 ~.,.~. ':-,'. aC1, 50'3 P.2d 721 
(1973). 

!!W<' c9:z:. a r t  I ,  s e e .  9. 

:msi.: is*. St-,:. , s e c s .  804-3 and 804-4. 

. . 
, e o .  S:,zi., sec.  804-8. T h i s  s r o v i a i o n  
may be open to c o n s t i t u t i o n a l  a t t a c k  on due 
process grounds,  as f o r  example where a p e r s o n  
~ h a r g e d  wi th  a s s a u l t  may be de ta ined  pend ing  
asce r ta inment  of t h e  consequences of t h e  i n j u r y .  
Presumably, i t  den ies  defendant  freedom p r i o r  t o  
an a d j u d i c a t i o a  of g u i l t .  

18  V.S.C.A. s e c .  3146 e ;  saq 

1 5  U.S.C.A. s e c .  3148. 

18  u.S.C.A. s ec s .  3161-3174. h i e  48(b)  of t h e  
5rjci'r 2 2 9 ~  0.: ?c*a? F?cceJwe (1977) p r o v i d e 8  
t h a t  a l l  c r i m i n a l  cases ,  except  f o r  t r a f f i c  
o f f e n s e s ,  must be brought  ro trial w i t h i n  6 
aon ths  of t h e  f i l i n g  of t h e  charge o r  t h e  arrest, 
*<,icheue; is sooner.  
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, . /r.;9q, 342 C.S. j 2 i ,  569 ( i952)  
( a ~ r r o z ,  J . ,  d i s s e n t i n g ) .  

The s t a t u t e  r e f e r r e d  t o  i s  1 Stn:. 3i, se : .  33 
(1.789). which no;+ i s  s i i is :ant ial ly  contained i n  
Rule 46 of the .??a<er*;) ",let ;;- "<<"::I i:-,3+c- 
::~.-a and the B a i l  R e f o r m  Act O< 1966, 18  C.S.C.A. 
sec .  1146 e: n ? .  Both Ru1.c 46 irii che B a i l  
Reform A c t  of 1966 provide t h a t  under ce r t a in  
c i r i u m l s n ~ e ~  t h e  accused ray be r e l e a s e d  on 
perso?ul recognizance or  upon t h e  exrcur ion  of a n  
~ n r c c u r c e  appearance !,nd. 

~awever, 18 U.S.C.A. sec .  3148, u n l i k e  Rule  46, 
does nor permi: t h e  c o u r t  t o  cons ider  t h e  evi- 
dence ani  the nic;ri. and circucsiancei .if i h c  
oiiense i n  d e t e r l i n i n g  whether t h e  defendant 

be ar  111, al though rhe c o u r t  i s  
a r i f h ~ r i z e ?  L O  take rilese oarrers into account ir 
determining r i a t  c c n d i r i o n s  reason3bly w i l l  
assure t h e  appearance of t h e  de fendan t .  18  
O.S.C.A. b e t .  3146(h). 

-. . , : p. 10 k :. . coacur r ing) .  one 
c n m r n t a r v  has atrackei! tke abuse of t i t i s  d o c t r i n e .  
see xnte, "Bail  md I t s  3 i i c r i u i n a t i r n  :\gainst 
the Poor:  A C i v i l  R igh t s  A c r i o r  f o r  Reform," 
9 ;:,:s~cn;s., L. -7. 167 (1974).  1 t s  t i i e s i s  i s  
that c o u r t s  d e t a i n  defendant;  on j u d i c i a l  !;cnc?ies 
of dangerousness t h rough  the p r a c t i c e  oi s e t t i n g  
b a i l  bond b e j c n l  de fendan ts '  f i n a n c i a l  cu2ac i ty .  

,scv::i, .:. .;.?e;:,:, 40'i c.S. 357, 365 (1971). See 
a lso ,  "eyer, p. 1173. 

set iiawaii,  C o n s t i t u t i o n e l  Cowent ion ,  1950, 
,*~ . .a,-- .;.. ~,.-'?~. ...&, . Yol. :, Comeictrc of :hc h77iilc 

Report  Xc. j. D. 352: :.7r:;\ :3?:~:. srt. I, S C Z ,  

9. 

illinois is the state iinich does -.o: h e w  up. 

E X C ~ S S ~ Y E   ail Clause i n  i t s  c o n s t i t u t i o n .  See 
u.s . ,  congress ,  Senate, Subconmittee on Coas t i rc -  
renal 3 i a t r s  a i  thc senate ::nmir:ea oa t h e  

see liir+~i;, C m c t j c u t i o n a l  Conve.ntion, 19iL',  
:,,.a. , .,cz., ::, . ,>s , Vr:. :, Committee a: the k%alr 
Repor t  Y o .  % p. 302.  

see Hawaii C o n s % i t u r i o n a l  Convent ion,  1968, 
",. ,~Cc;'..i:~:, v o l .  I ,  s t and ing  Conmitier Report . . ,, . 
KO. 55, p .  234. 

.. . .  .:mz:: P e .  L';::. , s c c s .  804-3 and 804-4. 

C o n s t i t u t i o n  goes c h i s  :ar. 
a r t ,  x, 9cc. 12 (1977).  

o r r i a ' ;  C o n s t i t u t i o s ,  unlike 
l y  p rov ides  f o r  t h e  r i g i t  to 

b a i l  i n  c o a c a ~ i r a l  cases.  A r t i c l e  I ,  sec t ion  12,  
of t h e  C a i i i a r a i n  r a n s r i r i ~ r i a n  pravi;es: 

.a cerson s . ~ ~ l :  be releas;.$ on 3a:l hq s u f f i -  
suretiis, i.:<ci.pt for cdpiril  cr imes 

w~5uiri.n chi. :acts an:  *?videat or the presu.mp- 
t i o n  .;reat. Excessive ha;l  ma; nor be 

~ i ~ ~ i ~ t i .  

sir :ex: a c c o q a n i m e n t s  t o  n o c e i  38 and 39 

  he o t h e r  4 s t a r e s  are ~ l a s k a ,  !+ t ry land ,  Xew 
Harc?skire, and Vermont. See n o t e  40. 

., . .  
---.nl,; .,..".~ . r ? o j .  ::a$, , nec. 804-9. See a i s o ,  
.. . .  
-.-,pL- ?e;. .S:r$. , ses.  $04-8, which bars b a i l  .~A.,& 

where ~ ~ ~ n l i n g  or cr!~er i n j s r y  may tcrxinate i n  
death.   owav aver, t h i s  p rovis ion  ray be o i  doubt-  
fu l  constitu:ional v a l i d i t y .  See note 1 2  and 
LCXt ~ c c o ~ ~ ~ z ~ ~ E P C .  

See r e a t  accrmp-,unaicencs l o  notes  31 and 32 

~~~~ -~~~ ~~~~ 

r.;lz;. , S e C .  709-5 (I%$), l a t e r  ~ ~ d ~ s i g n a t e d  as 
~. ,.,:;-:I :i.;. Sic-. . e e ~ .  724-9 ( supp .  1 9 7 L ) ,  and 

r e c e n t l y  redesignated as ;?<r~r<l ?is. ::a:. . 
set. 8?4-9. T l a  la?.-ys;ye oi rhe . - t a ~ u t e  has 
remailed :he sane thrurighout .  



Quoti?g i n  par: tic concur r ing  o~inion o f  J i s t i c e  
J Y.ison, - .. note 32, 56 hi. et '51. 

... ,~",.~, L~". ., 1. 422. 

408 r . 3 .  2 2  (1972) .  

se<. ,7' >?,.T,. ,., %. p .  221. 

.' . . . ~ .  ..,,..., p. A22.  

LZS C.S.  153 (1976) .  

The e a r l i e i t  o r i g i n s  o i  t h e  grand j u r y ,  however, 
l i e  n o t  i n  an r f i a r t  tc p r o t e c t  the penp ie  f rom 
p r o s e ~ u t o i i a l  n i seundncr ,  bur  as an insrruzrent  co 
nugnert the  roya l  pcver. See L ~ e r  & Levy, '''[be 
Crvnd J u r y  i s  t h e  New i n q u i s i t i o n , "  50 ?:I:;;. .:. 
.3. ;. 693 (1971) .  

see ~wei:ing, "Federa l  Grand ! u r y  v .  Attorney 
 dependence and t h e  n r t c r n e y - c l i e n t  P r i v i l e g e , "  
27 ;::::-<-;r L. .'. 1263 (1476). 

See Cement, "Eelcml Grand J.:r 
~ o l i f i c a l  D i s s i d e n t s , "  7  :!=,;. . . , ...... . ,, .. ,.I:. 4;: (1972'): 'erein 

:h i : : . ;  Nat iona l  Cerlrer f 
J u r l  SystYx; P O I .  I. 
1476) ,  p. 1 8 ;  h e r e i n  

See ?!.!:X;;/~.I. 1. :ic@d, 408 U.S. 665 (1972) ,  and 
t h e  d i s c u s s i o n  o f  ''nei.s repor ter ' s  pr i i , i logi?"  i n  
chap te r  ? on r b e  F i r s t  A x e n d n n r .  

see  Connent, "r'raad Jitry Proceedings:  The 
i r a s e c ~ t o r ,  the T r i a l  ;udge, and C1-due Txliuence," . - 19 C. j !~ijz;::$ ,;. : -$2. 761, 762 (1972): hcrcinaf:er 
c i t e d  as " i r n n d  31iry P roceee izgs . "  

, 33 Ha;.. 701 (19355). 
hnsiane-wife p r i v i l e g e  
18)  s n e  the clergyma-- 

aec. 62:-ZC). 

See Tiger i i c i q  

see p. 26. 

~. . . ,,. ~. , p. 29. 

Tiger i Srvj ,  p. 598. 

see zwiiriing, pp. iLS3 iai 1 2 7 3 .  i n  Eawaii ,  t h e  
for  abcse  i s  so revha t  lirniteC b e c a u s e  

~ i r n e i s e i  are ~rantec! " ~ r a r s a c t i c n a l "  inmuni t - - -  
i r o n  p;osecutian fcr matters t o  which 

the i ; i tnrss9 t e s r i n c l y  r e l a t e .  On the f a d e r a l  
l e v e l ,  " ~ s r "  immunity is deemed s c f i i c i e n t  n d  
:lie witness nay be p rosecu ted  f o r  a r i m e  a b o u t  

r:,: W ~ L ~ I ~ S , ,  : i s t % i l c s  k h t  r!w i r ~ i r a a t i o l  
fu;:~ished by rhe w l f n a s s  m?y n o t  be used a g a i n s r  
t h a t  w i t r r s s  u n l e s s  i t  had an independent source 

c , , rp te i  5 ,  searches an2 s r i zu ;es ) .  

See "Federal  Srand .Jury." 

See ?riser i Levy. 

See Xuh, "The Grand J u r  n r ' :  F o u l  
Blow or  F a i r  Play?", 55 .!,<.?a. 110 3 ,  
1:zo ! i955) .  

-: _ , p. 1118. 

3 5 .  

-. . , .~ - ., . ,. . 

See ''crsnd J u r y  Trocccdinjis." 

11, s ec .  20.  h p r e l i m i n a r y  
d h e f n r e  t h e  d i s t r i c t  cour t  judge 
.he~ker :%ere i s  a b a s i s  f o r  b o l d i n s  

.. . ' 

.I:.:. . p.  35. 

.. . . 
., ' . *' . , pp. 35-38. 

, p. 3 : .  

.. . . - ,. pp. 36-38: see a l so ,  "Federa l  Grand ;ury." 



.a- s-n 3 y i e ,  p r .  i3-14 

R;le 23 ( a )  ;i 16 :0110i-s: * 'c^1: ;  7ewl red  2 ,  LC 
r:ie6 by a j u r y   ail ie so t r i e d  u - l a s s  the  
deicnsnnc waive.; a j u r y  r r i i i l  tvlrh the  a p p i w a l  
o f  t h e  court .  T h e  xaiur s k i l l  be either i y  
written cncsent r i l e d  i n  court or 5" era1 consezt 
i n  open c o u r t  e n t i r e d  on the r r co r l . "  See  a l b o ,  ' ,.,. .." .. 1: 1, >* ,,1 . .-,. .. . , , 5 3  k w .  551 ,  497 P . 2 2  1360 
(1972)  (cecand ir cpec c o u r t  of jury-waived t r i o 1  
b i  a r c u s e d ' s  counsel  i n  accused's nresence cnn- 

404 v.5. 307. 321  (197:); see also, 'ti.: .: 
.?,,..-.I, 53 Raw.  652,  5C3 c . ? d  117: <1972 ) .  

.. . ' : : :  1 9  S .  7 7  7 1 9 0 .  See 
;. :sj::;.%, L 5  L.5.L:;. 4627 (U.S. 

77) (la:,se a: more than I8 montils 
i l L e g e d  com7issior  of oiienset a;d 

eni n o t  violation of Speedy T r i a l  C l a u s e ;  
i n . r e i i i i ; a t i vc  de lay) :  :.::. '. '>,: :..:<t , 

316 F.Supn. 892  (9. E!a;.aii 1970)  (ldlisii oi 6 
months betwrec i i l e g e d  c n m i s s i n n  of oflenses i n i  
izdicLvLenni, an-i 12 mnrriis bet$;eor, i~.di;me:t a-2 
: , v . q r i , ~ ~  on nl.;tion to i i s z ~ i s a  no: r i l l e t i a n  o i  
Speedy T r i a l  Clause; n o  s l ~ c w i c l  t h a t  d e l a y  was 
impro l1~ r1y  motivated. o?press i re ,  o r  preii~dicia:  .. . . 
t o  de:cnse). Contrast, :';cr- ;. ; . - - c : , : ' ,  54 i n u .  
443. 509 P.:d 549 (1973) (where 7 mnnci is e l a p s e d  
be t reen  indictment and service of arres t  warrant 
on defendant, and there was subpcnnrial p r e j u d i c e  
LO a d e S u a t c  p reea ra t io : ?  o f  rite defense ,  r i g h t  :o 
soeads t r i a l  v ic la rzd) .  

1 4  C.S.C. s e c .  316: 

. . .$>xi. ;. ;.-:ir:, 380 C . S .  2 0 2 ,  208 (1965 ) ,  
qrmte-i  i n  f a i l  Dyke, p. 57.  

Van nykc, 7 .  112 .  I n  ! i ono lu l r ,  1 0 . 7  per c e n t  o i  
311  pernniis who r e c e i v e d  3 j u r y  q u e s r i c z n a i r c  i n  
1 9 i ' i  were ?,rante.d a dls.:ri?tioaar:, excuse b e c u s e  
o i  ' ~ b - r e l ~ t ~ d  i - a d s h i p .  ,.i,<.:. , 13. 1 1 9 .  T t  
is silggeste2 r!nr tile r i :pres<+nta t ive1ie5r  cf 
j u r i e s  wc,:ld be iocressec! i f  jzrry .!;,ry were 11.65 

burdenson%, f i n a n c i a l l y  and t h e - w i s e ,  a l d  i f  
excuses were cere  s t r i c t l y  zrazred.  .':,5.:. , P .  
134 .  

, 180  U.S. 232, 208 (19 
e ,  p. 139. see a l so ,  

635-27 nzd 535.23. 

Van Dyke, p. 1 5 4  

I / : "  . . ~ a r r i ? l  iiirv" meass i m m ~  cflrcr t h i n e s  " t r i a l  - . 
W a J a r y  ~ u b s f a n t l a i l ?  F r e e  f rom t h e  b i a s i n g  
e:Cccti of in; larmatnry ?re-rr ia l  ? o i l i c i i y . "  

they hold  any p r e j u d i c e  as a r e s u l t  c l  eapoiure 
to prr-trial p b 1 i : i f y . "  

'?an Dyke, pp .  179-181 



  he Ir is tcr i .ca1 reascn f o r  requir ini :  t h e  j u r y  t o  
be :rcx The v ic inage  or  d i s i r i r :  *as t h a t  f!lc 
vcclisrd beaeci; from ~ r ~ ? d i ; g  wit: 
? r i g " b c i ~  m i  a l s o  *nvi;edgc t n r y  :rave a i  
wi:nesses. T i t i  i s  3- larvir oi ssnsequexce 
s i n c e  t h e  moderz ;u:y i s  excecrcl n- 13 be 
f a n i i i a r  w i t h ,  ,ad p a r t i a l  t o ,  t h e  defendan t .  
Tbe r e q u i r e r e n t ,  bai-ever. also prevects rhe 
accused from h r i r ~ i - , : r ; ~ ~ s p u r ~ e l  to a 8istar:t p lace  
where  rile d f ends r i r  c ~ l d  n o t  have :he S e n e f i t  a i  
the  presence c f  f r i e a d l y  wi tnesses .  ~'i5zzc :. 
. - 

ise+a:cr, 51  Haw. 191, 456 P.2d 805, appeal 
dismissed ,  397 D.S. 236 (1469:. 

Ranney, pp. 835-836. 

Van Dyke,  pp. 181-152, 

.? -. "',,a ,.,, !, ,- ,TA-c;- . . ";' :c&ir:: :, i3~~:?,  522 F.2d 
. . ,  

212 (7th Cir. 19/51, rr,n:. 3811:1c:, 96 S. C L .  3201 
(1976). 

Van Dyke, 7. 193. 

;:531:ms 0. ?31r<%i, 399 G . S .  78 (1970). 

311prwi 2. 51;:<7, 413 U.S. 149 (1973). 

J O ; : ~ ~ : C ? ;  s ,  , 406 U . S .  356 (1972);  
/r,scic1 0. 106 U.S. 404 (1972). 

-. . . 
;j<:?Ss;.s 2 .  r;?;;;, 399 3.S. 78, 100 (1970). 

V a l  Dyke, pp. 196-200. 

,.. . . 
-,? , pp. 211-214. 

J5'id.. pp. 200-203. 

-. . . 
:IIC., p. 195; Appendix E, pp. 285-288. 

Na t iona l  Center f o r  S t a r e  Courts ,  Rawaii ' s  Jury 
system, v01. :I, :.?i:zl .7zr<e.$ (Sao Francisco:  
1976) ,  p .  i 0  note;  h e r e i n a f t e r  c i t e d  as .*:a; . . du.Ple.9. 

Van Dyke, ?. 195 

Fawaii ,  C c n s t i r u t i o a a l  Ccnvenrion, 1950, :'uracl- 
i n g s ,  Vol. I ,  Committee o f  t h e  m o l e  Report No .  
5, p. 301; Vol. 11, p. 45. 

Hawaii,  C o n s t i t u t i o n a l  Convention, 1950, .??3cei;l- 
I :.. ,.,># , Vo1. I, Conmiittee of t h e  liSole Report So. 
5,  p. 301; Voi. 11, p. 40. 

Hawaii, C o n s t i t u t i o n a l  Convention, 1950, .:?sciol- 
irgs, Vol, 1, Connoittee of the Whole Reporr No. 
5 ,  P3. 301-302. see ~ y c w a  ,ex:cn 3: '.nd2: - - r?v::earre, Rule 23(h)  ( j u r y  o f  l e s s  rhsn  1 2 ) ;  9 u l e  
3112) ( l e s s  than unanimoas v e r d i c r ) .  

It was t h e  u-derstanding of t h e  1950 Convention 
that any rrcer'loz to t h e  j a r y  o i  12 and unanimoos 
v e r e i c t  h i d  r n  be e x p l i c i t l y  provided f o r ;  iizwaii,  
C o n s t i t u t i o n a l  i o n v m r i o a ,  1950, .a;neadlrc;s, 
1701. i, Ccmmirtee of t h e  %%ole Report >c. 5 ,  p. 
301. See a l s o ,  A t t ' y  Sea.  Ops. Yo. 68-:0 a t  pp. 
1-4 (June 1 3 ,  1965). A s t u c y  of t h e  Hawaii t r i a l  
ju ry  system reconnoends no change i n  t h e  s i z e  of 
t h e  j u r y  i n  c r i r i o a l  cases; :??;3 A:*<;.?, p. 39. 

m of C r i m i n a l  

_&- L..c.  s ,  " ., ?7..7. . . r47 . 
Pree 1 1 ' 1 ~ 5 ,  

see tile ~ c d c r  of ~ i l i  of ~ i g h c i  P r g r i s i a c s  in 
the ZppenLix. 

.'i??:5.: ? G : , .  ::..!;z., set, 706-6&1(3)(.?'>. I n  
pracf:ce, f i n e s  are  ilmosr never ir?caed ia 
criminal cases. :mmenrary on i cc .  706-640 

Hawaii, C o n s r i t u t i o n s l  Convention, 1950, ??a-a.o;- 
,.,."" : ;.-, Voi. I ,  p .  302. 

See Granucci, "'lror Cruel  and Omsua l  ? u n i s h z e n t  
~ n f l i c c e d ' :   he O r i g i n a l  >leaning," 57 1 ; L .  L. 
-*v. e39, 842 (1969). 

t the  EigbihAmmcdment i n  iicemrcs 
, 217 0.5. 349, 389-407 ( 1 9 1 0 ) .  

,, - . .cia.. at 378, 

rr;:- 2 .  21~:,:0-11, 355 U.S.  36, 101  (1958). 

I n  :+'cr.-;, t h e  punishment was 12 y e a r s  i n  
cha ins ,  herd l a b o r ,  and t h e  l o s t  of b a s i c  civil 
r i g h t s  f o r  rhe crime of f a l s i f y i n g  an o f f i c i a l  
document, t!ie Cour t ' s  i e c i s i o r .  focused on t h e  
l a c k  of propor t ion  befween t h e  c r i m i n a l  sanction 
and the of fense :  

such penal f ics  for such nffecses amaze those 
nrls ,have formed thelr conception of the 
relat ior  Of a s-at- 13 -.vex ::s offec31"g 
~ i t i l - ~ n ~  from the practicer: of tie Airerican 
omon&eal th ,  and believe that it ;s a 
pzecept of ju s  tlce t i e r  punish-cct for 
crime should be graduated an# proportioned 
to the offense. 217 U.S. 366-367. 

a1r;ough i n  .72,0;~, clie concept  of p r o p o r c i o n a l i r y  
w a s  not  t h e  b a s i s  f o r  t h e  ho ld ing ,  t h e  - n a j o r i t y  
 pinion stated that " [ f l i n e s ,  inprisonment  a n d  
even execu t ion  may be inpose? depending upon t h e  
enorn i ry  o f  t h e  crime." 356 O.S. 103. 

370 C.S. 650 (1962). 

56 Haw. 343, 537 ? .2d  724 (1975) 

. ?c'.(;c, 56 Haw. 501, 536, 542 P.2d 366 
Eeiere, che c o n r r o i l i n g  f a c t o r  i n  tie 

d e c i s i o n  was t h e  r e j e c t i o n  of the 
a p p e l l a n t ' s  urgcnent tZar  mar i juaaa  had been 
s c i e n t i f i c a l l y  proven tc be harrr less .  In  the  
absence of conc lus ive  s t u d i e s ,  t h e  Cour: f e l t  



tilai i t  wir!,in i i i o  l e g i s l a t u r e ' s  power to 
nm,.id* ssnc:ions :or p?s;rsslc9 ai 
m r i j u a n a ,  

128 C.S. 280, 304 (1976) .  

45 U.S.L.W. 4584 ( June  6 ,  1977). A l so  s e e ,  ,. , ,a";?:<?, ;. ?s,;-ji,;, 45 C.S.L.W. 4 2 7 5  (March 2 2 ,  
1977) where t!ie C o u r t  reversed zicd rezanded rhe 
d e a t h  sentence i q 0 s i . d  %eeause the t r i a l  judge 
w i t h h e l l  f r o a  t h e  p e t i t i o n e r  p a r t  of a s e n t e c c i n g  
r e p o r t  thereby denying ice r i g h t  to due p rocess .  

Senate B i l l  No. 2403, Z ig i t i !  L e g i s l a t u r e ,  1976 ,  
Sfa ic  of nuwilil; se:lure a i l l  No. 184, Nintii 
L e g i s l a t u r e ,  1977, S:u:e of Hawaii. 

201. 6 Ca l .  i d  628, 493 P.2d 880 (1972). The C a l i f o r n i a  
C o u r t  f o u n l  the death pena l ty  t o  be 5 0 t h  c r u e l  
anC a l s o  unusual .  They conclueed :hi= t h e  penal:! 
*as cruel  because of the  sxecu t ion  i t s e l f  and t h e  
" p s y ~ h o l o g i c ~ l  torture ' '  accon?anying i t .  I t  was 
cnusnvl because a i  i t s  i n f r e q ~ f n i  u se  and :he 
genera l  t r e n l  of - m y  states and countries t i r a t  
have sbo:ishad the pena i t j - .  Fur :hrraore ,  t h e  
C a l i i o r n r a  courr iccnd t h a t  r i l e  o b j e c c i v e i  of 
punisilsent were n o t  served by the ieazh pcz-ial:) 
and could nor be justifiel as necessary t o  neef 
Bny s t a t e  i r i e r r s t .  C r l i k e  t h e  O.S. Supreme 
CCUI: A y e a r s  l a t e r  i n  :my::, the srrire cour t  was 
no: lersuadei t h a t  acceptable indiccs a i  confenyo- 
r a r y  decency c w l d  be found i r  p u b l i c  acceptance 
of c a p i t a l  p u n i s h x n r ,  l e g i s l a t i v e  c r c a i i o n  of 
-ore z z p i i l  c i i w r s ,  ir l e g i s l a i h e  acSuiescense 
i n  :he c o n t i n u a t i o n  of capita?. punishm.enr. 

202. "-3<c. 

... 

a r t .  171, set. ; a ,  reds: 

2.acs .<<:; t h e  pnis.;.rntnt of c r i m -  sia:; hi' 
i03ndi.d 9- L i e ?  pr;nc:pier of ri:io;l.ator' and 
J ' I Z ~ " C ~ ? , ~ ,  * l C  this S^*ll  r.0: li:IC<>c: t i e  
s w r r  of ti*?. 207is:,2 tivr. a?s<~J.&;y to - I r l v  :di: 
i?r ounr ' l n?  O f c n s i : ;  t .4  d<'lih. 

L. XI, S C C .  2, reads: 

The object 01 ,~uni;:merts beln; no: on:i in 
sacisf< j u s t i l : ~ . ,  hi.: also to ' C . f l i " l  the? 
offi.ndei and  fh'l, j-irvent crime, : lurd?^,  

aar.,larl, .3.qd this+ on;9,  
,lay be pocis lable  w i t h  ri-at-, f the Si'llrrr,! 
Asscmhl'; ~ 3 3 2 :  so c~qacf. 

?,~*," . ., , ., , ,, . p i .  1, a r t .  16,  r ends  i n  

... m r  shall the :r?.jis:ature mi'.? a n y  i a w  
:.ha: sirall subject rig persm to a capital 
""rlis?fl<:nt !<?xc<,,pt:n57 .,or t'-<, 7"%.<,r.a'-ezt 0: 

mi- amnny and n a v y ,  and t h e  n j l ?  t ;a  in a c t u a l  
Y ~ ~ ~ v ~ c c ! ,  ~,1tdlii.f a trial by jurg. 

. . 
ili.::;;*,: :*:.~i. a r t .  11, sec .  23, readd i n  part :  .. .. . . Jar i t ;  in CT.ni;lal C a s e  i,. which 

<;,?n:;lccL' 3; ;err or :mpr:50mr:t,r,t. :or c.+irc:g 
zlear- 0:. nore is a n c h a r i z i d  brr l a w  shall 
120 rz i s t  Of ?,,*l7i persons. 

. . .  - .  . a L ,  scc .  I ? ,  reads i n  p a r t :  

n crimlral case :n *arch the punishnent rnay 
s- cap?tal .si-al! he trled before a jurg of 
t w o l v ~ ?  ~eis~ns, a l i  o i  w h o  mst concur to 
rm.;'er s verdict.. .. 

!iO person 5.3all 5e held to answer  for a 
caa , t a i  or 0t"crwisi' :.7fi:r'w~s cr:,;i, ;n:ess 
9  ̂ a p;fi";ment cr :n-'2cirnent or a g r a d  
ju?y, ... 



see. 6; ::kc; " ,::rt>;. a r r .  I, sac. 10; ?cd .?2,>2i . .  ~ _ __. % ., . . . ,. .,.,. ar:. H i . .  

The Kanii Supreme Coir r  r e q u i r e s  a .*$re rigaro:~~ 
scui-iarl :or determining wbar c o n s t i t u t e s  the 
"sine" offelse tllir t h a i  rcqrrirfd by the C.S. 
supreme C a o i r  -rder  :he C.S. ccnstiiurior. see 
,';zc;-,e 2. .?i:;, 55 Haw. I&, 18, 51L P.2d 568 
(1973). 

C O ~ ; : ~ ~ ,  ''i,?ieas car?:.!* inr Col.ir?s - 
irriinnil Riqli: or 1,egislaf iue Zrsct??", GO 22:. C. 
.?o:. 335, 334 (19521. 

Rma1d 2 .  soko l ,  ?1!."sn3 ;:Lac- '"zT:;!.~ <2d ced.; 
C h a r l o r t e s v i l l e ,  Vn.: Xichie Jonpany, 1969).  p. 
19?. r,, 1837, President :effrrson cried rc 
ausperd :he writ 3.1 a hili, which sucreeled in 
paasins ::;c senate ht w a s  rejected in the i louse .  ,~. , . 
-1-1. i n  1905, under Presidenr ':hecllrc R o o i e v e l f ,  
ii s~specled i n  c e r r a i n  p a r t s  ~i the ?hilip- 
p i a r s ,  and in the 19C2'c in xuwaii  w h i l e  F r a n k l i n  
Roosevelr vas ?resident. :.?bi?. , p. 201. 

James h 2 d i 1 1 ,  . .  . , ~ , . . , v  .,, , , (re.,. rer, 
'e?owez, :dealism Coordinate 
3ralches and t h e  
,-:r :.. ;. 1 4 9  1.1 (1977) .  

.. . ,," ,, 

S t a r e r ,  ?p. 149-150. 

., . . .s:,:, 

Sokol, p. 204. 

i3gwaii, constiii;lion;1 Convcntica, 1950, ??->%r:i- 
i ;m,  v o i .  11, p. 38. 

.. . . . /, ",~,. , p. i o .  

See t e x t  accom?animent LO note 231.. 

when the  jury is cnp*naled and 
ase O: a bench t r i a l ,  when t h e  

hear  c h  i.cui2erce. SC.P~Z.X .;. 
629 C . S .  377, 388 ( 1 1 7 i j .  

A decindant who a~oca1i a r o n v i c r i o l  i s  < e n &  . ~ 

t o  have waived tire c l a im again.: double .je>pzrd?. 
see ?;<:el J-I;; 5. ::>a);, 383 C . S .  116 (1966). 
i!pn r e t r i a l ,  u defendant cannot be given n 
higher pena l ty  (if senvicted) than t h a i  g i r e n  a t  
the first trial for the purpose o f  discourvgin~ 
an e x e r c i s e  o i  ~ ! , e  defendant's r i g b c  to aojeal c; 
t o  c o i l a r e r a l i ~  at tack  ( s e e  par t  111, haheas 
corpus) :a c o n v i ~ i i o n .  .:tite v .  S:z>, 5 1  R ~ W .  

526, 466 P .2e  422 (1970) .  Bu: s ee ,  9 ,  

s:-i-:-i?i-:Lo, 412 U.S.  17 (1973) ( r e n d i t i o n  01 u 
highpr  senreocc 51; a jury upon r c t r i a l  g e n e r a l l y  
not prohibited by the Doiiiie icop-rdy Clause,  
s i n c e  a jury, unl ike  a judge, is l e s s  likely to  
impose a tl;irsher sentence t o  d i s c a u r a r e  appea l s  
or t o  v i n d i c a t e  a p r i o r  C~cision ti:ar has beer 
rc~.ersed). 

 his i s  termed rl:e ''manifest neccssir.r" d o c t r i n e .  
8 r i e f i 7 ,  t h e  d o c t r i n e  d e c l a r e s  tiat where a 

i s  necessary so  as nor to defeat the 
"public's interest i n  f a i r  t i i a l s  d o S i C a e l  t o  end 
i n  j i s c  judgment"; and, at leas: where there w a s  
no motive of p r o s e c u t o r i s 1  m r . i p u l a t i o n ,  a mis- 
t r r a i  nay bc  dec la re6  and t i e  &fendant s u b j e c t  
to a second t r i a l .  see :.,:!cc<;~ 2. >:-c?,:<::, 
410 11,s. 458 (1973). 

See ~elnan, "Federal Habeas c o r p s  u s  a Source 
of yew Consciruiionai Requirements i o r  State 
criminal ~ r a c e ? u r e , "  28 ;;!I: .?:,a$< .:, .i. 46, 47 
(1967) .  silk ?r,ec,; :. :;r<;ed srcrez, 355 V.S. 18; (1957) .  

Askc :!, 92?ic:v, 397 i:.;. 435 ( i9701.  See Coliings, p. 345. 

il- ;;rte ;;i:;Srs, 28 11.5. 193  ( i830)  

~ c c  of ~ e b r u a r y  5 ,  1867,  ch. 28, s e c .  1 4 ,  1 
s t a r .  385 ( c o d i f i e d  in 25 C.S.C.A. s e c .  
2241(c)!3)!. 

%:;:-l3;cc 9. I'l?hz39, 203 U.S. 192 (1936). 

34h C . S .  A l 3 .  
see vote, "Double Jeopar  ~ u a l  Sovereignty: 
A C r i t i c a l  bna:ysii,' 
945 (1970). Fo; a more 
doctrine, see Note, " ~ o u b l e  Prosecu t ion  by S t a t e  
and Federa l  Goverments: Anorher Exercise in 
F e d e r a l i i r , "  80 ;r.>. ;. ie;. 1535 (1967): 
Fisher, "Doublr Jeopardy and ?ederaiism," 5: 
j!+:l. 5. !?a. 637 (1966). %fe, "Enck~siorary Kule Xeed Not 3e A j p l i e d  i n  

F e d e r a l  Pabeas Reviews of Stare Convicriani ." 28 
~. ,'..'~?rzrr L. ::a;. 567, 569 < i 9 7 7 j .  

See Sote ,  "Double Crnsecution by State an2 
r e d e r a 1  Governments: nriother z x e r c i s e  i n  
~~d~r ; r : ! , s r : , "  83 ;;.;. 1. ;, . 1538 (1967) .  



212. 255 C.S.  298, 

25'3. 36: 1 . 5 .  h i ? .  

254. 

2 5 5 .  414 Y . S .  333, 3$8 (19:4). 

256. 372 G.S. 391, L0l (1963) 

260. 429 L.S. 165 !l?:5), 

261, , :a: iu,3, 

3 T.S. 183, 214 
irj . 

203. 394 C . S .  217, 226 (1969). 

264. Coxaecf, "Habeas Ccrp,is: S t i l L  i s  Great e i  ;*%en 
I f  "us Writ:", 43 i(r.,;li;::-l? L. 3.1. 773, 797 
(1977) .  

265. Note, "Federal  Habeas Corpus: A \LiJcr S*'. 
Toward ?busing O u t  f i e  Bxc lus io rv ry  ?oie:"29 :. 
G:' :'?a. ;. .';B;. 364, 371 (1977) .  

266. J:;-c e a s i l y  c x l  be ~ t i l i z e d  f o r  r e s r r i c t i r g  t h e  
u s e  of the e x c l u s i o ~ r l r : ~  r l r le  as a habeas corpus 
rexedy w i t h  respect t o  other i o n s r i r u t i o n a l  
c1a ins .  These o f h e r  areas may i n c k d e  c la ims  o f  
t o u s l e  jeogardy,  e a r r a p r e n t ,  and s e l f - i n c r i m i r a -  
f i o n  v i o i a t i o n s .  See Friedmxn. pp. 796-797. 

271. See Chr i s t ensen ,  "Suppression a: E1,iden;e Without 
t h e  Aid o i  :he Fourth, C i i t h  and S i x r h  ,A~e?rn~nf.;;' 
8 ;::';.:i ?m :. 109,  l i b  (1972) .  

272. 3s.i 2 .  PcdelI, 428 u.s. 465, 536 (1976) (h:iiie, 
J . ,  d i s s e n t i n g ) .  

273. "The n o t i c e  o i  a p p e a l  by a de fecdan t  s h a l l  be 
f i l e d  w i t h i n  1 0  days  a f t e r  t h e  e n t r y  of t h e  
judgment o r  o rde r  up?exled i ron ."  .?cxC< :,A:<;.$ 

c,'" .?em5 > z e d x r e ,  Rule 37(c )  (1977). 

275. see ~ a l l a a h e r ,  p. 375 n.85. ~ l f h o u g h  i l a v a i i  has 
a S t a t e  Tor t  L i i b i l i r ?  A c t ,  ?c-2<: .+:. .I-.::. , 
cli. 662, v r i c h  - r i v e s  g o v e r m e n f s l  i m ~ n i t y  i n  
c e r t a i n  cases ,  t h e  eccoae oi the Act i s  r e s t r i c t e d  
by 2  note i io r t *  eexcp t ions :  

(1)  "Opera t iona l  l e v e l "  act6 a r e  t h o s e  which 
concern r o u t i n e ,  everyday m a t t e r s ,  not 
r e q u i r i n g  ev :> laa t ioo  of broad p o l i c y  factors ,  

and t h e r e f o r e  a re  a c t i o n a b l e .  Bcierer, 
-gu7"1ni ievil'' -;;:ti c a l l  ior  e..,?laaLisn c l i  

-r>a; p.1:i;- im::ars ant t"i;.ro;e L n l :  
,.-, ... ~'.. 4 k r  ::>e " - < c c v ~ , ~ . A  <dn<:io3B' ex<e; :t: 
I; iGl*, - , ...,.:, . ., . . ,,:, :. .. ' . , a i r .  

2 - 1  - i r k  i x c r p t i a t l  i& tlre cosi f.ir- 
. ,  . ,  reacami: I ~ ~ i t : : : l o n  ;PO" t:" stole of rne 

:kt, i n  s p i t < ,  c f  tile Hawaii Supreme :currVa 
pranouncemmt that the Ac: fs t o  be " l i b r r -  
a l l y  conifrucc! '.a r i i e c i t i i r c  its purpose ."  
, _ _ , _ j . ,  ..<.'. .''~ '. ,.. .., ,-, 51 iiaw. 293, 296, 459 ?.2d 
3 7 N l 9 6 9 ) .  Ic a l l  l i i c l l k c o d ,  r a r t i o u s  
search and s e i z u r e  c i a i r s  concerr  neg l igcncc  
i n  t h e  p e r f o r m a c e  of a ~ 1 a n n i r : z  f n n c t i o : ~  
ilvolric& pol icy  iacto;s  an6 t h i r z f o r e  ia1: 
r - i i i , ia  the ambiz >i re "diic;eti,nari 
i ; ? c l i ~ a ' ~  xce.'.inn, Bowoui.:, ic ;pit;$ or 
:he c t ' i  r e i t i i c l i r r  zatsre,  :kc "-..:..; 
..~. i n d i c a t e s  tila: t h e  i r c r e a i i r g  = u a j l e r i t ~ ~  
0: t"r ;La te 's  ~"'"""?"i"l 4c:ivi:y would 
not  preven t  a c o w u r r e c t  widening c i  i t s  
rnrr  i i a b i l i r ; .  see n n g e r r a n ,  ":.z.-r..; - , . - . ,. . ,. . . ...... The !.izi:; n c  S t a t e  Tort I . iabi l i r ; ,"  
9 ,, i~...~:: ,,,,, ,, ," - : <:<, . . 89 (1971) .  The 1 3 ~ ~ w a ~ i  
Superne Court !mi cot y e t  be&?" ccniriinred 
w j t h  a t o r t i o u s  iearc!, and s e i z u r e  c h i n  
under t h e  A c t .  

(2)  T i e  ?%c ?oes ?or app ly  t o  any c la im a r i s i n g  
o u t  o i  " u s s s u l t ,  b a t r e r y ,  f a l s e  imprison- 
Vnent, f a l s e  a r r e s t ,  t n a i i i i o ~ s  p r o s e c ~ i i o n ,  
abus r  n i  p r o c e s s . .  . ." .'?,?~zi< .%?:. S:;;. , 
s .  6 2 - 1 5  *\lthough t h e  A r t  a t t e m p t s  

Lo accomodate t h e  coz i f l i c r inp  p o l i c i e s  of 
corpe;.saling l r i v v c e  i n j u r i e s  w!iilr a l lowing  
:or c t e  d i s c r c t i o n a r ~  p ~ l i r : - ~ n k i ~ $  neceasar;  
f o r  s t a t e  a d m i n i s t r a t i o n ,  ?resurna5ly, the 
A C L ,  l i k e  t h e  f e d e r a l  colnrerparr which i t  
i s  modeled a f t e r ,  t h e  F e d e r a l  Tor t  C l a i m  
Act, 28 U.S.C.A.  sec .  2671 ?: s ; q . ,  exc ludes  
c o r f i s u s  search and s i ? i zn re  c l a ims .  See 28 
r.5.c.l. ~ c .  2b83(b) ( s : ibs t?nr i a l iy  i0en-  
t i c a l  wording as t h e  p a r a l l e l  s tare  pro- 
" i s ion) ;  35 ,hq Jur. 26 S:.pa: yo-: "'-'.-. <..-", ,- 

,:i:, sets. 43 and 14  (175 i ,  Sup?. 1977) .  
However, because tie li::g?n case i n d i c a t e s  a 
concurrent  widening ai t h e  s t a t e ' s  to r ;  
l i a b i l i t ; ,  ~ e r h n p i  f o i n r e  a p p l i c a t i o n  of t h e  
A r t  may i n c l u d e  waive: o! governmental 
i m u - i t y  as to to r i  daaages caused by i ts  
employees fer an i l l e g a l  s e a r c h  and s e i z u r e .  

heid Cka: o 
t u t e  of s imi tu -  
e Ci ty  ;md coun ty  

t h e  way f o r  t o r t  r e l i e f  a g a i n s t  c i t y  and 
c o m f y  a g e n c i e s ,  unencunbcred by t h e  S t a t e  
T o r t  L i a b i l i t y  A c t .  The i n j u r e d  p a r t y ,  
however, i n  s u i n g  a nonjud ic ia l .  gove;?menial 
o f f i c e r ,  i s  io be he ld  t o  a higher  s t a n d a r d  
o f  p r o o f  t h a n  i n  a nor,tai t o r t  case, t i ac  o f  
showing n i l i c e ,  u!lich, i, eiicc:, w i l l  1 i n i :  
Lari l i a b i l i t y .  56 Haw. a t  247-248. 

"- & , h .  See Chr i s t ensen ,  p .  110. These l i m i t a t i o n s  
apply o l l r  i n  s i t u a r i m s  where t h e  d e t e r r e n t  
ci,rCL on :he p o l i c e  co rnun i fy  oc rue ighs  ;be 
exc lus ion  of p r o b a t i v e  ev idence .  Sec G a l l a g h e r ,  
p 3 7  Lc,~Lsianu t!:roogh che corrnllrs r f  a 
p r ivacy  guarantee bas b ~ p u s s i l d  t h e  ";fandirg" 
l i m i t a t i o n  upon t h e  e x c l u s i o n a r y  r u l e .  See . . .  
.,:.<::3<.7--': :x.3:. art .  I, set. 5 .  



217. See Xawaii, Caesri:utioral Convarcio?, :?68, 
D ..,,. ~~,(<*>:v.~.*, ~4":. 11, pp.  4-3. 

279. 1'72 row. : s f  . L ,  
codified in , iecs .  

289. ~ r e u i o u s  9nvaii law i- this area was limite* r l  
violnticns of privacy resulrlng froa interceptien 
or recordation of telephone and wire comucic-i- 
tia-s. :zi>::: '̂ i. st*:. , secs .  275-3 and 
275-5. 

282. National 3umicipal Leagnue, .%<??c'. S: ;:z: rc-.-;? -A- -- *;.~. ,,., (6th e d . :  New York: 19681, a r t .  T, s e c .  

1.03!c?. This proriiiox reads:  

~ ~ i d ~ ~ r c  obtained ir violntion of this 
sect ion l r l i h i  to be <re-. f-om uc-eaconahie 
searches and i e l zu r e s l  h a i l  not be asln:s- 
,;ible in a n y  court a:,ains: an:! person. 

284. >~~<s:<<;?.? C?*:s:. art. I, sec .  5 

Chapter 7 

1. Yawzii, Conafit!i:ional Convention, 1950, .?*~?ced- 
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3 cornnittee of either or both Houses o i  congress 
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32. 606 U.S. 4Ll (1972). 

33. Pub. 1. 91-152, s e c .  20l(sj, 84 S t a t .  927, codified 
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i o l l c i i n a  elenenrs:  

(1 )  Ze?en:snt kn-. a r i g h t  :c re-=in s i i e n t :  
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i n r e r r n q a t i o n  but cr r r a a i n  p resen t  f a r  
~ ~ ~ ~ ~ ~ t ~ t i ~ ~  re i7terrosa:ion 

( Ii defendan t  ficanci.3il? i s  urnble  to o b t a i ?  
rcpresr11fnti3r i y  an a i i o r ~ e y ,  rcprcsenr-i- 
t i o n  i:ll be p r w i l e d  :rc soairnncnt  expense.  

,. . 
..:,?i%, t h e  r i q i l t  f c  counse l .  The  d e f e n d a n t  !:as 
t h e  riii:t to have i n  atrsrzey p i c s e a r  l u r i c g  
i n t e r r o g a t i o n .  Dcfznd.int a l s o  n m s t  have ilcquaie 
o n i x i r u n i t y  . ~ t o  c o n s u l t  ; r i rzirely v i r h  t h e  a t t e r -  .,.,.. .'>. 
.,.. c . ? 1 ,  .. tile r i g h t  r; !isli a l l  i n t e r r o g a t i o n  u n t i l  

re?rcscn;a:ion is provide'. T i ,  fn1lowiag t h e  
warning, t5e de fendac t  i n d i c a t e s  " in  sly way" 
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u n l ~ s s  fiic pr;>si.cutioc a i f i r m a i i v e l 7  demiinsirates 
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1975 Approved D r a f t ,  s c c .  l41.:(b); herfinniter 
re:errrd t o  as LI. 
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..?",:,?.;i 2. /..<$.- .c:;:;i, 425 U.S. 341, 351 
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t h e  c i r cumstances  
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rJ---'rcs :.. L. 283 (1976); hereinafter cited as 
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146. ' a  . . '~l;er.,  4a2 F.22 L65 (9th Cir. 1373) 

. - .. 
-10. 3l7 U.S. 41, 71 (i932); 
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open to question. 

.- - ., *$. ., 519 S.2d 521 (9th 
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i b i t i 0 "  

held binding on t h e  
395 U.S. 78- 

(1969).  Jeopardy attaches i n  a j u r y  t r i a l  when 
t h e  j t i r y  hhs been inpaneled and sworn.  In  a 
nonjory t r i a l  i.r a t t a c h e s  when the  c o u r t  beaini; 
to t a k e  evidence. See ;:L-.:,~- ;. ;'r<:e,Z ::a:ez, 
372 U.S. 734 (1965).  

342 U.S. 337 (1952) 

49 Haw. 62L, 636-637. Followed i n  S%':t2 2 .  
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49 Haw.  624, 638 
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492 C.S. 622 (197:!, 

390 I-'.i. 114 (1968). 
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395 C.S. 238 (1968;. 

, $26 U.5. 63' (197%). 

, 397 C.5. 7 4 2  <1970). 

, 10L U.S. 257 (;371). 

, 623 i..;. Ei ( 2 9 7 5 ) .  
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3A1 U.S .  sra :19il1. 
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Focnded :n t*c .?oarruenth .17e,nd"9ncil 
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uson :;tatp act:n.?, a,c f e e :  r: or t'L<i> 
zint.5 Anrrdme,:', rr.3'irvatini: of r;*:: t o  
t ie D C O ~ ~ C ,  i.? broad enonqh to 8 ~ r : c o n r i . i .  a 
kO.Ttar7:; iei;si"a w;i.iner or no: Lo tiin.;nata 
' e r  ,pri.q.na:lcy. 

See ~::,y!.::;j 3, L.zr?i: ,  363 C . S .  420 (1960). 

see .;. :(??':<-:%:,%:, 395 2.S. 411 (1953) 

.,- .mu i t ,* i a r i s :  l a c s  Privacy iiavc a Principle?," 
26 2:~). L. 5 ,..,. 1161, IL73 ( 1 9 7 L j .  

See Jr;,;i: .!;-:. :::s:. , st'?. 831-2 

1 3  . 49 ( 1 )  see also, : ice $zre,e .;. 
?&,,:<;l, 402 C . S .  351 (1971) (no right io d i s t r i -  
b u t e  obscen 

See Wesren, "The Conpulsory Process Clause," 73 
.%. ,. :. - . - .  ii:. 73, il (1974). 

. . 
r.3. l39  (1473) (nc r i g h t  to t r a n s p o r t  o>icfaity 
across starelines f o r  lersolivl  u s e ) .  Under 
nawaii law, it is an offense t o  sell pornographic 
satsrials, exhlblr  pomog:aphic f i l z : s  or parnc- . . d r a p n x  ptrfornanccs fcr  :I chaise, or participate 

:. ,%". , set. in co?meicial SF,: ?CLS. :3z:z'! .?G_ -. ., LL-17.10 ;; 11,. P r i r a r e  ~osses i lun  2nd no=- 
comnercial p r i r n t e  i>eriorz.ances ;ire nor oiiensec. 
!rorn!entary to se;. i12-1214. 

//,/ <.n Privacy," p. 691 

See cases .cited in Xrsten, 3.  132 n.295. 

335 U.S. I4 (1957). .i: , a t  520. see &so, :-:;; I. ~'..'.zls:*s, 51 

Haw. 62, i51 ?.2d 257 (i969: (ouerni~bt gucii ci 
f e n s l t  had right to privacy il host's apartment, 



even titough l iosr consented t o  searchj; 7-71 ?!. - .  - ,- ,, . .~"<,,, ;.2 Haw. 100, ii7O P.2d 510 (1970) !?assaxe- 
wav on p r i v a t e  7;aper:y 1or r reC b e i r e e l  2 ap3;t- 
me;: t10i:ses g ives  7:s -  
a a .  3" i  see ,  
336,  $75 i . 2 d  684 (1970 
u n b a t i i c g  c .~ l e  on p u b l i c  
t h e i r  r i g h t  ai p r i v a c y ) .  

c h a r i e s  warren and :.auis C. Brande i s ,  "The Right  
t o  P r i v i i ~ v , "  4 ?!:z?i. :. ;el, 193 (16333. 

~ r o j e c i ,  Government I:?fcrn>arion :ccd t h e  i i igb i s  o f  
C i t i z e n s ,  73 '?:.i:.i;. L, /r-1. 971, 1225 (1975);  
h e r e i z i f t e r  c i t e d  UP Government i i l l 3 r i i i t i o a .  

-:,:_i 20. 1227-1230; Leigh. "Tnfcrmarional 

Pr ivacy :  5onsr i ru: ionnl  Cha l l enges  r o  the  
C o l ~ e c t i o r  and D i s a z ~ ~ i r a t i o n  of 'lersonal I n f o m a -  
ticla by Governient Agencies," I -;?f-f3 <;?r:.i-. 

. 7. 229, 249 (1976) .  

~oreroment In fo rmat ion ,  p. 1222. 

Leigh,  p. 2 i 8  n.119.  

"On Pr ivacy , "  p .  770. 

Le igh ,  p. 243. 

45 O.S.L.W. 4166 (U.S. Tcb. 22, 1977) .  

.. . . 
~. ' ' r . ,  i t  i170.  

1 2 1  E.S. 693 (1976) .  

-.;A a t  713. 

1 3  Ca1.3d 757, 533 P.2d 222, 120 ,?.::. ;;rr,. 9 i  
(1975). 

405 C.S. 438 (1972) .  

410 C.S. 113 (1973) .  

,.. . . -a:$:., a t  164-168. Although t h e  women's freedom 
of  c h c i c o  d i n i n i s i i e s  as t h e  f e t u s  approaches t k e  
p o i n t  o f  v i a b i l i t y  ( t h e  c a p a c i t y  f o r  independent 
e x i s f e r c c  o u t s i e e  t h e  womb). t h e  U .S .  Su~rrme 
Coi;:: r a p h a s i i e t  :ha: i t  no t i n e  p r i o r  t o  l i ; e  
b i r r "  was a i e c u s  a "person" e n t i t l e d  to c o n s t i -  
f u f i o n a l  p r o t e c t i o n  under t h e  Fourteenth Amend- 
ment. 15<$., a t  156-158. There fo re ,  even aiier 
t h e  p o i n t  o f  v i a b i l i t y ,  t h e  i n r e r e s t  of t h e  stare 
i n  p r o t e c t i n g  " the  p o t e n t i a l i r y  of  human l i f e "  
would not  s u f f i c e  t o  prevent ac a b o r f i o n  to save 
the l i f e  o r  h e a l t h  o f  t h e  mother .  The C o u r t ' s  
d e c i s i o n  i s  c o n s i s t e n t  w i t h  e a r l i e r  p r o p e r t y ,  
c r i m i n a l ,  and t o r t  law i n  no: r e c o g v i i i n g  t h e  
r i g h t s  of t h e  born and unborn as e q u i v a l e n t .  
Note,  "Live S i r r h :  A Condi t ion  Preceden t  to 
Recogn i t ion  of B igh t s , ' '  4  ,2:lljtrz ;. Te:,. SO5 
(1976); h e r e i n a f t e r  c i t e d  as "Live B i r t h . "  

Given t h e  U.S. Supreme C o u r t ' s  d e c i s i o n  i n  551 i. 
j;cide, s a y  atl.enpt r o  extend p r o f e c i i o n  of " l i f e "  
t o  f e t u s e s  5rom t h e  pornen: of  concep t ion  must 
come through an amendment t o  t h e  C.S. Cons t i tu -  
t i o n .  The a d s i r i o n  05 ' k i g h t  ca l i f e "  :o a 
stare  c o n s r i t u f i o c  wou1d.be s u ~ e r s e d e d  and 
rendered  i n e f f e c t i v e  by t h e  .?$r d e c i s i o n .  i i i f h  
t h e  l i b e r a l i z a t i o n  of a b o r t i o n  laws,  t h e r e  iiave 
been e f f o r t s  t o  amens t h e  F i f t h  and F o u r t e e n t h  
Amendments of  t h e  U.S. C o n s t i t u t i o n  t o  extend 
p r o t e c t i o n  of " l i f e "  from t h e  moment of concep- 
t i o n .  See, e . g . ,  S.J. Res. 140  and 3.J. R e s ,  

l L 1 ,  ?bth Coon,, 1s: Se is .  (19753, quoted in "!.i-m 
r , : - * . b  * a  .. ,,.. .... ,.. ;;> r . I7"  .<en these jrould pe r -n i t  
a b o r i i c n  ?a save t h o  l i f e  o f  t h e  mother. rix-~c:har 

~. 
ip;cni.rs; r- a C.5, r o n s t i t a i t o c a l  amendment w'lic:5 
..,.. xr .~ . IC t h e  * t s t e s  t o  i c r o 9 l a t c  t h e i r  or;- 

abcirian -.:,licy. see ,  e . 8 , ;  H.A.J.  ~ e s .  261, 
94th Cang., 1st Seas. ,  scc.  I (1975>,  ~ u o t e d  i n  
~ e s t r o ,  " b i o r t i o n  and t h e  C c n s r i t u t i o o :  T h c  x t c d  
f o r  a Life-?rofec: ivc A~endment , "  63 ';,;:. ;. ;.::. 
1250, 1320 n .34 i  (1975) .  

see ,  ".+, , 7 ec2 :. ? ?,7A ::::~:o? Zet-2~: 2c.o : v . ; cp .  

"-..~ .-I evfl *., A 5  U.S.L.V. 4601 (U.S. Jcae 7 ,  1 9 7 7 )  

:sale  ?i c c n t r s c e p t i v e s ) ;  ::1-,03r..Z 3271.1 )f 
. .~., ;v.<c,. -., . .. .. Gli r . S .  632 (1974) ( r u l e s  

goi ie iniag w.n<atory t e r m i a a t l o n  a i  pregnant  
t.., ra;aers . an6 e l i g i b i l i t y  t o  r a i ~ r ~  t o  vark a l c e i  

g i v i n g  b i r t h ? .  

i 5  C.S.L.M. L787 ( U . S .  
d i c a i d  h e n c f i r s  1 i a i t o C  

i r s t - i r i m e s L e l  &or- 
, 417 U.S. 481 ( 1 9 7 4 )  
r e l a i i n g  t o  p regna3cy  

,. - - ... e ) .  

Hawaii,  C a n s r i t u t i o a a i  Con;renrio3 
Iw"" " .,-, t rol .  11, pp. 4-9. compare, 

~?:ct., s e c .  7 1 1 - l l i l .  

Hawaii, c o n s t i t u t i o n a l  Convention, 1968, I"oc:ee.?- 
~ : ~,,..- .:,. , 001. 1, Standing Cormi t t ee  Report so.  5 5 ,  

p. 234. 

Hawaii,  C o n s r i r u t i o l a l  Convenrior ,  1968, ir.3c-a,d- 
I r - e  .:,*, 1'01. 11, pp. 4-5. 

?iTifl.;?? 0. ~ 0 2 i ~ 0 7 ~ ~ < ; ,  370 C . S .  660 (1962) ,  i n  
ho ld ing  that the  cz.rcl8 of drug a d d i c t i o n  mxy no: 
s u f f e r  c r i m i n a l  s a n c t i o n ,  d i d  not  a f f e c t  t h e  
s t a L e ' i  pover t o  r e g u l a t e  d rug  possess ion  o r  use. -. joe Cour t  d i d  n o t  r ev ie r .  a c o n ~ ~ i c l i o n  under 
Hawaii law f o r  p c s s e s s i o n  o f  mar i juana ;  see 
.:a:. 9 .  'i-%er, 53 Haw. 327, 493 P.2d 306, 
-a?+:. L?;il, 409 U.S. 968 (1972). 

S:z:c r'. .?ccfler, 53 Haw. 327, 333, 493 P.2d 306, 
-r.*- -'or"- 0.2 . A- 404 U.S. 948 (1972) .  

?%,',? .,-., a t  280-281. The importance of :his 
s e p a r a t e  p r i v a c y  p r o v i s i o a  became a l l  the m o r e  
c l e a r  i n  .?c.ilc 2. 5t l :c .  537 P.2d L94 (Alaska  
l 9 7 5 j ,  where i t  formed t h e  b a s i s  of t h e  C o u r ~ ' s  
d e c i s i o n  t o  p r o t e c t  3 o s s e s s i o n  of m r i j u a n a  f a r  
p e r s o n a l  home use. 

I f  should be noted t h a t  J u s t i c e  Leviason con- 
s i s i e a r l g  and empiiat ical ly  urged t h a t  t h e  = i sh i  
of p r ivacy  ar : iculated i n  A r t i c l e  1, s e c t i o n  5 ,  
includod mare than  j u s t  freedom f r o =  e l e c t r o n i c  
s c r v e i l l a a c e  and t h e  l i k e .  "It guaran tees  to t h e  
i n d i v i d u a l  the f u l l  meas-;re of c o n t r o l  over his 
p e r s o n a l i t y  c o n s i s t e n t  w i t h  t h e  s e c u r i t y  of 
himself  and o t h e r s , "  i n c l u d i n g  t h e  rig" t o  smoke 
m r i j u a n a .  .%arc :. .;.'zr:~e:., 53 Baw. 327, 3 6 2 ,  - . .  
493 P.2d 306, 311.1. zerzec, 409 U.S. 9ii8 (Lev in -  
son, S . ,  d i s s e n t i n a ) ;  see a l s o ,  Ssc:a v .  ?ci, 54 
Haw. 513, 518, 510 P.2d 1066 (Levinson, .l., 
c o n s u r r i 3 p j .  



... nilkinso- and Wii t i . ,  p. 56b 

see 41; see .,.r-,::ri,. I.. ,'>;cy,::.. 394 
C.S. 5 5 7 ,  558 n.1: (19691. 

See se7era11y, c h r i s t i r e  
a n i  ~ i n d a  L u l i  Yakaione, .. . ,,,.. , . . , .. I .esisla:>~,e &<&?re 

T, . :  . . , r i n o r s ,  I 'ouis ia-a ,  and Sau:!r C a r o l i n a  

Chapter 9 

See xi:helman, "The Sulremc C o u r t ,  1968 T e r m ,  
TOXdARD: ON PROTECTING i X E  ?DO?, THROJCS TVE 
FOURTEElTt! :A?iSXDMENI, " 3 3  .'-,.-.. ..~. ,. ~.. . =':.' ;*. 7  ( i 9 6 9 ) .  

For a d i s c u s s i o n  on rhc cnaeepc of POSITIPC 
r i sks ,  see Sayre x inumi  and Jud r  E .  S t a i l i n s ,  
. : 9::: c("<;k:.s, H a w a i i  C o n s t i c u i i o e s l  
c a ~ v e ~ r i o c  S t x d i e s  (%onolulu: U n i v e r s i r y  o i  
'icdaii, 1,cgisiarive Reference Surei ; ,  1968) .  pp .  
125-130. 

c a n s i ~ e r c ?  ti:e addi:ioos n i  n e i  s c c t i a c s  :o the 
B i l l  o r  ~ignts i n c l u d i n g  a 2rovisinn f o r  c c o n a v i c  
sec:uri:y. ic r r r ~ a ? e ; r d i n %  against i n c l u s i c n ,  
t i l e  r e p o r t  stated: 

ser;wJ? za,7siee:ation xas a:;><,:: ?O z.5ese 
~ r ^ p s i l s  r e *  n.72u z.7  ti.^-‘-*: 0: suhi:;.2r'. bul 

. . a2.70 a>; ZO >;.:<.?.?<,r t:ls?u w<,.:<, cp-pc:~- sL:.qJez:.; 
i.7:*'?:;o; .;.r C.?, L?rsrlr;C;~:.... . !PZd. 

<;.<I, ;;,,r:r.?r~i;:; the? i c t i ' r i s r  an2 
na:t<;r '3a;.<~ f:6:c,.q, socr ~c!-m2tzc.*~ 
:>?:: cs,<>s; tkL, :<?q:slatxr.: *.::t2 :ts 

w :xtcrd:nn to a:: i : . ~ l t T % :  iu>;:+cr 
$f iia:;latlo> ;ncl.?s:it.,rtr ;::ti; th .-. 
ii3wa;; :*,?s!.!t-rt;on or I--<. 51.5flCUtiOD "i 
thi L:n; zed s:atr.s m;;:,t b r t t , i  n~..5erotr 
i ~ r  a r t  u,mn them. 

'. B a c a i i ,  ~onstltutioxal Conven~igin; :96i ,  :r.soi,;:- 
Li">S, VOl. T I ,  p .  h2. 

6 .  i . ,  p. 3 8 .  3 e l f g a t c  i l izuhz who p r o p a c i d  the 
m e n d n e n r ,  q -mted  x newspaper s tory  r e p o r i n g  
tiiai i n  1968 ,  t h e  S:a:e cZ !iar.aii  was pay iwr  90 
per c c x  C :  :he minimum s t a n d a r d  si l i v i n g .  
"The iiq.:rc sliaald be 1 0 0  p e r  cent, no: 90 p e r  
cent and c h a t  i s  ?!lac z y  amendnext proposes to 
d o , .  . .*' 

LO.  Sofe ,  "Yun ic ipa i  S e l f - D e i e r m i m ~ i n ? :  :4usr LOCGI 
C o n t r o l  Yie ld  t o  Travel ?.iflirs?", 17 AT,'.::. '.. 
, 4  1 5  riie sl:ttur ~ ~ ~ ~ i ~ ~ e s  a niisber 
O ;  strategic3 used t o  control t h e  srowrh o: 
m u n i c i p a l i t i e s .  

I:. The  Governor of :!>e S:.ite of Mawuii ii? h i s  1977 
Sf i e  o i  Liac S t a t e  Address sail: 

m. a<: problem: 3: i x c e i s l ~ ~ e  : p p u l a c : a r  i e c m . 5  

m bi. cenrra; LO .ni:ar.., c;.,>ry pr"b2e-r ;n 02.7 

stare. roo .ra.rq ni,o,qlc neacs ton :er jsb.7 
an? too mc.3 co.mpetit;an for t h e m ;  too :-any 
p , o p 1  neini too ; i t t ie  l a n d  for aqrzcu2- 
t u r s ,  d.?d .m,rks, ~ i l d  .cC.c;c vzsta;; too man82 
oeopie means too WJCF c r n i  t,m njch 
~rccion 0' .mss;b:j asr mi?  .rrunri,znt 
ca .m~o6 i t9 ,  t:?-ri? Aloha Splrlt; Coo :many peqn;e 
r~,;n:: roo mcc* yrrsi.re on  a i l  031 q3vem- 
m - ; t i :  and pri.,a:r ; n , s t l L l t i a n s .  

~r short, tso m . 7 ~  .peop:e can .spell disaster 
for  5;:; stace.  
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equal protection. 
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31. 415 C.S. 250 (1974). 
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38. ?or> 2. State, 53 i iaw.  557, A98 P.2d 644 (1972). 

39. A t i ' y  Gen. Ops. No. 74-17 (October 10, 1974). 

SO. 415 U.S. 250, 259. The Cour: stated: 

... it is at least clear tha t  medical care 
is as n v r h  "a basic necessits of Iifi" :1 
the indiqent as welfare ass:ct-ince. And,  
sovermenral privileges or Serefits necessary 
to basic sustenance have o f ten  been vlered 
as being of yreater constititionel eiqnifi- 
cance than less cssent2a1 f 3 m s  Of qD7er- 
ment entirlements. 

41. Come-f, "The Right ro Travel: In Search of a 
Coosriruriona1 Source," 55 ' i i S .  ;. ?a. 117, 125 
(1975). 

42. Hichelmn, pp. 13-16. 

415 C.S. 56 (1972) .  

39- C.S. 47i (1970) 

Wilkicioc, "The Supreme Cour:: The Equa l  Pro- 
t e c t i oa  Clause, asd the rhree Faces cf C n n i r i -  
ruiiunnl Equaiity,'' 61 :'<.a, I. -;. 9 l 5 ,  1?i2 
<1975). 

Chapter 10 

See chapter 4 or due process an4 equa: pr?tecciol. 

I*" .,., i" .. :;. I" ..* ~ .. .L..:$, 50 !law. 523, 532, 445 P.2d 376 
(1.968). 

~awaii, Constitutional Conventioc, 1953, %ten.:- 
,, : r,,< .... , V0l. 11, pp, 40-41. 

-:-.; 
-a,,.* 

ilccording to Yaiional Center for Stare Courts, 
-. ,a,aii's Jury System, Vol. TI, 7rLc7 ..Tirlr; 

(Sun Francisco: 19761, p. 38; hereinafter cited 
as "i-.: .7;,ur,i~~, only 3 o u t  of 34 jury trials in 
the '.ast quarter of 1974 involved claims of 
dama~e o i  $5,000 or less. In 1968, the Constiru- 
tional Convenrica discussed but rejecrsd the 

of changing the miaimurn amount to a 
sum ?rescribed by the legislature. iiawaii, 
Constiiutioaal Convention, 1966, ??1~1clZep.s, 
Vol. I, Standing Cornittee Repor: No. 55, p. 234. 

  or further discussior of the n a t u r e  of equitable .- proceedin@, see 30 C.J.S. ;~~it>, h e ~ .  ;9 , 3 7  

rer . :  27 Am, .hi-. ?t ",:$>, sec .  52 r :  e i - .  

-L:,; , Rule 38(b); Li?: 2. 3%~ 2:- .Z!:G~;<, ?nC 
. . .  

53 naw. 353, 493 ?.2d 1032, ::e?:. cc;::~;, 408 
U.S. 930, ?st .  denied, 409 C.S. 903 (1972). 

~n express wandate tc the legislature w a s  seen as 
before a departure iron the tradition 

of t h e  unanimous verdict could take place. 
mr-uii, constitutional Convention, 1950, .?r,ocea*- 
. I..;s, ~",, vo1. I, Committee o: the Whole Report No. 

5, p. 301. 

Jon H, Van Dyke, ;ir$ ; ; ~ S Z Z ? S T  .??9xdu.-ny 
(Cambridge, Mass.: Ballinger Publishing Co., 
1977), Appendix E, pp. 285-289. 

- .  . .-:;.. ;,-iea, p. 40 ..ore. Tic h-person jury in 
federal civil cases was expressly approved by the 
U.S. Supreme Court in lclyrsle -2. 303;i1, 413 
C.S. 149 (1973); compare, 5aakCei3 Y .  Z e 2 ~ 4 n z -  
.?s r . .  a87 F.2d 957 (9th Cir. 1973). 



18. Perhaps ::be nos t  ce lebraced  op in ion  inio;ving C!,F 

c e n l  p r o t e c t i o n  issie  with regard to f a i l i r e  of . . . . . . .  . . , .  . *., . .> i t  5 p i s  1: : ;, ............ 
399 U.S. 235 (1973),  i n  vhic?; :he Cow: s a i d  tha t  
where an irdipecr's i n c a r c e r a t i o r  f o r  L n i l i ~ r e  io 
-?. .ii a f i n e  extend-, Tor a lonoi-r ?prior '  rhaa  :he -- 
C 0 1 I ( L  h.3d :i"tllolify t o  i a c a ~ c ~ r b t i  file ?eraon 3:< 
izcposinq i Yzrrishr sentence c i  inpriscr~ren: ,  
equal  prore:cioa i s  deniec! u n l e s s  scme a l r r m a t i v c  
aethod ol pu:;io, the Fine !suc!r as ixsrul:men: 
payaer t )  i s  provided.  Two state coasiitufinns 
express ly  C X C I ~ J ~ E  f r o =  p r o t e c t i o n  L ~ C  nonpayment 
o f  f i x e s  a3d p e n a l t i e s  I X P O S E ~  for t h e  v i o l a t i o n  
of l a w  and rake t!i;ar i :rou:ld o f  i n p r i s l n n e n t .  
See ~'P:,svJ>Y: ;5*".3:. a r z .  I ,  set, 1: :1970); ..... 
,<,$r.cr<c ,.'r?.:::. a r t .  2 ,  sec. (1952). 

19.  Xawaii, i o n s t i t u f i n n a l  Conrcnt ioc,  1950, :?9--n.G 
:..,-, Vo:. T, Committee of the W?o1e Report No. 
5,  p. 3C2. 

23. Hawaii, Consr i ru i iona?  convention, i g : ~ ,  :+,7?e?j. 
>..., : 1 I , . .  T 

have s i m i l a r  p rov i s ions .  
a r t .  I. s e c .  12 !19761: 

2 1 .  Delepare Xizuka, l lawaii,  C o n s t i t u t i o n a l  Coilrrrn- 
t i o n ,  1950, i.c-.celil?t;, Vol. T I ,  p .  9. 

2?.  See Hawaii, Zonsr icuc ionu l  C o w e n t i o n ,  1950, 
, ? ~ F ~ : ~ ~ C W ~ < ~ ; ~ ~ : ,  Val, 1, p, 3 0 2 .  

' u n s t i t u r i o n i + l  coz- 
V01. : I ,  ?. 9. 

. . ". , - . a. 
d':wce,-, .-.:;,. , 419 c, s ,  
Richard ?. Kahle, J r . ,  
L e g i s l a t i v e  Reference Bureau  (Hunclulrr: 1976).  

24. The 13 stares w5ic:l Lo no: p r o i i b i r  impriaomen: 
f o r  d e b t  ns a c o n s f i t i t i o n a l  guar  
Connect icut ,  Delaware, Lou i r .  
Innd, ' .hssachasetfs ,  :ebras 
York, Rhode I s l a n d ,  Vermont 
V i r ~ i n i ? .  i'zii:rer does 
-. d:iz provide f o r  x 53r 
debt.  see ' i a t i o n a i  :.!mi 
kic%r,:<s*: ( 6 t h  ed.; XILW York: 1968).  

2 5 .  12 m e a t  !Z.S.) 370. T i e  Sour: pronounced :hat 
art. 7, sec.  10, cisuse 1, of :he U . S .  Cons t i tu -  
t i o n  f o r b i d d i : : ~  st:iir i a p i i r r ; e r i  o i  c o ~ ~ r - i c t s  has 
no a p p i i c a t i o c  to state iboiis\:r,err of i q r i s c n -  
meet COT d e b i .  1 2  ;$%ear ( C . Z . )  a: 3iR. !,BWS 

a b a i i s k i n d  arres: for d e b t  do n o t  impair t h e  
o ~ l i q v i i o n  of e x i s r i - g  :on t rue t i  because the 
r i g h t  t c  in? r i son  Loes 30: s a n s i i t c t e  a p a r t  O F  
:he cnnrracl. Such laws merely a c t  upor  t h e  

rened:; a n d  t1ri~e:;re -;st be ir-xir;ire: by viers 
a i  -olic-. IV,~ "xir'2tiilDII-. entelt%::%C 5; t!ie state . . . .  
legj9La::,re. .?, . 

: , s 0  9 7 i  Fc 
s i n i 1 a r  p r o v i s i o n s .  

r:. IT. s e c .  1 2  (1974) . . .  
... ,',',:lr: a r t .  r i .  S ~ C .  :i (1975 sum. ) :  - 9 c  

See :/.,;.-:i, ,. ~?~:c?;;" , 125 7::. ~ ' J ;  :?. 923, 
925-326 (1975).  

, recs .  953-955 
des igna ted  u s  

c l raprer  i08 (18973, and 

These stare9 are: Arizona, i k a n e a s ,  Colorado, 
X i o r i d l ,  Sdahc, Ind ians .  row-, Kansas, xich i san ,  
Xinncsota, Zevrda, ?ex Jersey ,  Zorrh C t r u i i r ~ i i ,  
Ohio, Creqar ,  Souch C a r o l i n a ,  and !;yozing. 



S f u t c ~  whiicix have t h i s  c a a s t i t u i i o n v 1  ?revision 
are :  Alahawa, Azir(m3a; Arkansas, C a l i i ~ r n i a .  
C o i n r e l a ,  Georgia, :!z*:li, lllin.>is, Kentucky, 
i .nuis iaar ,  uicaescra. xiisisi ippl ,  ?!issour:. 
,Yoz:aia, Xehrashz, 4- ':erico, iort!: Cahotl,  
~ k l a i ~ o n n ,  F : ~ a s y l u a n i a ,  South liaroia, Texas. 
ura:,, v i r 3 i n i u ,  washinetolr,  west v i r g i n i a ,  and 
""'-i"g. 

ur:. i, set. 14 11771); 
11 o f  Rights see .  18 (1973); 
11, r s c .  2; (1975 Sup?.); 
arr. I, i e c .  i 5  !1960): .. . . -, ,~ D i r e c t  p i p s i c a ?  i c j u r y  does 33: include 

p h y s i c a l  d i s t u r h s n c e .   ether, i t  r e q u i r e s :  

... =.ha' t i e  2ar*>oe shal l  be cased 57 a 
t.z+sTa3s, or a,? aczca1 . ~ h ~ s L c a :  :nvasioz of 
i h e  3Wnir's ria* estate .  

,l. . ,__,__ .. .. - .c:: .A_. .  ,. .;:. : P ,  125 r.5. 161, I68  ( iKe8) .  
~ h i i  o i s r i c i r i o n  jccorces important  when t h e  

r u l e  of s p e c i a l  and p e c u l i a r  lanapes i s  
d i s c u i s c 2 .  

, *r sec. 6(a!. 

See Z::rn:).; 2. 997 ( 8 t h  
C l r .  1944) .  c i t e d  , u~ sec .  
6 ( c ) .  

See ?lichols,  v o l .  2A, sec.  6.441 

See L r ? k ~  r.,. l i  L, :?e '~e ,  19  Ce1.2d 19,  117 P.2d 
1 (1946);  riberr 9. ,:YAT$J ?j 298 h:?abec,  6 2  
ca1.2d 259, 398 ~ . 2 d  129 (1965) .  

See , a t  sec .  2. 

See 2 s i c h o 1 r ,  E-<nr.r: 51m~C1, sec .  6 . 1  (3d ed.  
1976) ;  h e r e i n a f t e r  c i t e d  as 'ici:<ji.?. Never i n  
i:istory has t h e  Cnited Siafcs Supreme Court h e l d  
a "se t o  be aonpub l i c  when t i e  l e g i s l a t u r e  and 
t h e  h i g h e s t  s t a re  cour t  the u s e  :o 
b e  pi lbl ic .  See Conairan, 
a c t :  1 s  i t  c o n s t i t u t i o n  A 

35 (1969). 

See C r i ~ z l ~ ,  
n 7  i^,*"^ ,. , 

e . g . ,  see !+;ice C9rs:. ar t .  I,  sec .  21 (1965) .  

See Snomgard2er, " 'Takings'  Under t h e  P o l i c e  
Power - Tile I)evelopmen; oi icverse iondemat - ion  
as  a "lethod of Cha l l eng ing  Zoning Ordinances,"  39 
S;~tjc,;i.Se~~% I. c. 723, 724 (1976). 

See S_1? v .  Cici:, 531 S.V.25 322, 324 (Ter .  
1975) .  

?:-, .-- ;:9Ac$c- 1. jgn2?:, ?:z., 431 S.W.2d 322, ,..,< ., 
324 (Texas 1"s). 

See xatroci, p .  58. 

see S i c h o l s ,  "01. 21, s e c .  6 .&41(2) .  

-. . ", - .. 
-. . : 
_3:,2_ 

T, 3:. . 

See Nicho i s ,  v o l .  ZB, scc. 6.441(1)  

See S i c h o l s ,  "01. 2:%, s ec .  6.$4:(1), n.7, f a r  
l i s t  of c a s e s .  

See .7'?z<?r 9. 3 r i  9:" Syrzruse, 388 X.u.S.2d 
863, 870-871 (1976); 3herl;lr :>"he-? 3 z s : r e ,  
:vc. n. Z z z ; r .  384 P.2d 597. 599-603 (WY. 1963). see 6 YcCci i l in ,  .>,.<:jr7. '.c:.: ?,"?<,,.:?, set 

24.02 (3d ed. 1969). i t  i s  conceded, however, Lhar t h e  d e p r e c i a t i o n  i n  
~ a l ~ e  standare must i n v o l v e  i s c e r t a i x a b l e  d e p r e -  
c i a t i o n  and does not  apply to  mere p e r s o n a l  
icconvenience o f  :he o c c u p i e r  o f  t h e  l and .  See 
T-cze ;. .;rê;~:<z;, 238 B.E.2d 451 ( h i .  1 9 6 8 ) .  
c.=. , .=,>;:C iervics c,?. .J. !?;roc rze :?  &-m! 
F:ec;r<z ; d e ~ 5 ~ p o k i s  : c r ~ .  , 360 N.E.2d 1022 ( I n d .  

i977) .  

.v",2-,2 c.,,*os ?, ----- Camsck, 329 C.S. 230, 241-212 
(1946). 

LLattoch, "The Amended J u s t  Compensatior P r o v i s i o n  
of t h e  Hawaii C o n s t i t u t i o n :  A sew Baa i s  f o r  
I n d e m n i f i c a t i o n  of  t h e  Conlernnee," 6  'z~ai.5 Bar 
;. 55, 56 (1969) .  

52. See X a t t o c i ,  p .  60. 

83. 'b,;?. 

e l .  Yicho l s ,  v o l .  2A, sec. 6.$41(3)  



-. . . .c:c. Co,?en~atioa, ~CIBYET, is n o t  awarde1 for 
damaecs c h a t  art tc? unl -e rcah ,  rmcce, an.< 

..'~., u a i .  a. s e c .  b . i L i : ( ? ) .  specularive. !<~C.I'-~- 

'La:ro=b, p. 63. 

Cxrfitotiondl Conven:io:t, 1950, 
"03.  I, 'mmittee of rh r  >.%ole 

p. 331. 

-. . . ... ,, . ., . .. . 
-. . . ,, . , . c..,.. . ,,... , sec.  191-2, ?ro-:ldcs 
:he r u  osa l  z f  cvceds proper ty .  

?&waii, Cc"i:ifc:ional conrenrinn, 1453, "-'..:':- 
'..". P o l .  I, ;. 304. . ... ., , 
-. . . , ,., ,- , " *~ ' .  

, secs. 101-25, 101-28, 101-29, 

See ::z;l;l 3 2 .  35.1:. , s r c .  131-23. 

See  izz:03 :;-;:c.' 

less special benefits to downer arising 
o u t  of t h e  taking. Sea 
i90, 516 l . 2 d  1230 (19 

~awuii, constituiiunal convention, 1968, ?FO?-.CC- 

Vol .  I ,  Cornxitree of  f k e  hniole *port Yo. 
15, p .  347. 

See t e x t  accornpany:ng core 82. Committee of t i e  
%%ole Report  No. 15 also discocnied the action- 
able i3jury at cornon la*. theory and Cuitilcr 
noted t h a t  the power of  eminent ?omin con1d not 
a f f e c t  the exercise o: i3e police power: 

The am0ndmen.t !S i n t e n d e d  :o i p l ?  tc 
certain of t h o s e  dantaqcs ri-cn2f;nq irom ax 
m d r r t r k i n g  'or a ?;ii:c x s i  and not those 
t:,pcic of dv111qP5 nor.ma1:-; rec07orable in 
tort ac t ions .  m e  amndmene 2s ne l r i e r  
m e e n d e d  ro affect qnver~nental Liodles :a 
their ijr,ful a'd proper exorcise of p l i s e  
Dowers to proreci p u b l l s  heal3, safeti, and 
welfare, nor apply to Instances of zoning 
an* 1ann:ns. w2;ch  fall witiiir t h o  proper 
exercisa of such police w e r s .  

Iqawaii, Coasritufional Coni,entian, 1968, .?-2?ee-- 
v"., : ,-, Vol. I, So-ittee of t h e  &%ole Repor: S o .  

1 5 ,  p. 357. 

-. . ** ,~ Standizr: Connittea Report '$0. 55, ??. 

235-237. 

-. . . ..? . ../*-., p .  235. 

See Xichols, uol. 2R, sec. 6 .44&1(9) .  

See  Xichols ,  "01. La, s e c .  6.4432(2). 

.. . 
,h .P  

 his rule ~ ~ n e r ~ l f j  is accept - 
dictions. see ::s:c rz:. 97 
T ; r i n  A L L .  i $h  ?.?d 199. 401 

55 Harz, 226, 517 ? . 2 d  7 (1973). 

55 Baw. st 231. 

See text acconpnnying note 132. 

\!atzack, p. 53.  

!l;waii, Cc?stitvtionnl Conventio", 1953, ?..,.:lr '- 
.-,?- I ..,.,, Vnl. I, Srundiiig Cornittee Report No. 20, 
p .  165. 

tne 19 s tares  wh ich  do n o t  have a Svvine Clause 
in the<r  caasiifutionr are: ComecLicur, Dela- 
ware, Plor;di, Indiana, Be-rocky, Xassachusetts, 
?Iinnasnta, "iiscuri, ieb, Rampshire. ?;ew Yarh, 
Nor t i 1  Dakota, Pennsylvaria, South  Carolina, S o u t h  
Daiora, Tennessee, a t ,  xcst l'lrginia, . . .  
and ldis;onbic. -z<::;:~x?,;,: does 

ed . ;  rlew Y c r - :  1968). 

::,a:? a. i:,,'v,iir., 5 3  Har-. 327, 3:sO n.3, '193 
P.21 305 (1972) (Levinson, J., dissenting). Ihc 
v i n i h  an6 Tenth Amendments are disiincrlv diiier- 

T h o  w*ers not dcJL-garrd C I  the C'nited 
S t a t e s  0,s the C a n s t i t ~ ~ t i o n ,  nor pro,h;bited 
by it to the .states, are: rosarvez to t'le 
states rcspocrirciy, or to t"@ peepie. 

exercise of the police pawe: far t h e  general 
of t k  oubliic is a rie" creseve? to t h e  - 

s t a r e s  by tlie Tenth .Amendment. See i r ' c2 r  7. 
a v,, , ,  .?, . :;*, 399 7 . s ~ ~ ~ .  133, 147 (3.~. X.C. 1975)~ 

< -. %., 535 F.2d 1249 (1976). R e  Nin th  
Amendxert is: 



-. . . 
3 : ~ .  , a t  390. ?rr;hermore, t h e  Xint!, Amendme-.:: 

.. . . 
,r!;i. J l s i i c c  Levinson oc red  rhac alrirouyir 3ni 
co-rmcnrator has sugges ted  t h a t  t h e  Z inc "  lAne-d- 
men: d i r e c t l y  i s  t p p l i c a t l e  to f i e  s t a t e s ,  t h e  
a r g j z e n t s  a g a i n i t  dire:: h p p l i i a t i o n  and i n  f a io r  
o f  i n i o r p o r a r r a n  t h r o u g h  the Four teen th  W.endnbent -. . 

far more persuasive.  .r:c,, n r  390 n,A. 

L 7 9 ,  511-512 

381 C.5. 4:1. C o n n r ~ t i c u f ' i  C ? ~ , s Z i t u l i o a  does 
nor hii.e a Saving i1.icse. 

381 S.S. a: 484. 

3% 5.S. ?L 593. 

. ~ z . : , l  
A 

381 U . S .  at 499-502 ( j u s t i c e  Hur lan) ;  381 U . N  
at 502-5" ( J a s r i c i  White) .  

410 U . S .  113 (1973). 

50 Haw, 3 % ,  &:a1  ? ' . 2 ~ !  33'3 (1968) .  

50 Ha&. at 3 8 7 .  

53 !lax. 3 2 7 ,  4 9 3  ?.2d 336 (1972) .  

~ i r f i c l e  I ,  s e c t i o n  5,  prov ides :  

?!re- n?ht 0:: t h e  people to be zcrnrc : n  
?hei r  persnrs, 'on.se;, *j..'rs and  effect^ 
aqains: unrt~asoni i "~ s.*r:3.., s e ~ r a r , ~ ,  a::d 
rn7as:ons oi nri.,ac; s.5a1; nor be -,:nlairb;. - -- 
(Flaphasis added) 

5 6  Haw.  at 289. To d:ile only one j u r i s d i c t i o n  
has recognized a r i g h t  to p r i v a c y  i n  t h e  home 
which fnc~mpasses t h e  u s e  and possession a: 
marihuuna. T!,e Alaska Supreme C o ' ~ r r  i n  ?;;<I 2. 
ri;:e, 537 1 . 2 d  194 (19751, h e l d  t h a t  no ade- 
quate j a s i i f i c a r r o n  e x i s t s  f c r  the  state's 
in r ru i ior i  i n t s  t i c  c i t i z e n s '  r i g h t  o: ? r i v a r y  by 
i t s  p r o i i i b i r i a n  of r l e  possess ion  of murihuana by 
a e u l t s  fo r  p e r s o n a l  cansm.pfiom i n  t h e  home. 

The -'?.J<*: d e c i s i o n  s ; i b s i a n t i a l l y  is based upon 
the r i g h t  t o  privacy p r o v i s i o n  of the Alas!- 
c o n s t i t u t i o n .  2 r t i c 1 e  I ,  s ec t i on  22, o l  t h e  
Alaska Consc i tu r ion  p rov ides  i n  p a r t :  

ThC riqi;: If Lhe p00;Ie to pr:va:; is rec9q- 
i i z e d  and sha;: not he inic:nged. 

The Court mentioned ;r '<s:~.)l ' :3 ? ; int i :  a4ncnd?esr 
a p p l i c a t i o n  and ?;r :. ;;;;a as backdross  r o  
A r t i c l e  I, s e c t i o n  22, b u t  ~ a d e  no rcfrienci: to 
i ~ i a s k u  c o n s t i t u t i o n ' s  sav ing  ciause.  

inr a case i ~ c l d l n g  :!rut ; ; tar i re  ~ r o b i b i t i n ~  
pgs.qess:on of car ihuan;  docs nor .:ialnte t i r e  
s:air Sa;ing C lause  ml. il:e i : l f h  .Amendment, see 
.. . . , I:,;,%?, 238 ^al. Acp.25 815. 48 22:. 
~:?::,i. 52:; ~2:-43Z (1965). 

135. n,S?er :. 145 T e x .  121, 196 S.S.23 3 2 4  
( 1 9 4 )  ':exas i o e s  cot  M 1 e  I? Saving C i a - U S ~  i n  
i ts : 3 n s t l t o t i o n .  

136. .'X;r%?c-; ;. 2:i:c, 425 P.2d 371,  372. For t h e  
d i s r i n c f i ~ r  betvecn tie x i n t h  a a i  Tenth Axen.'- 
senrs,  see sore 115 and t e x t  accompariiment. 

1 3 7 .  5 3 3 ,  116 Y . E .  9 2 1 ,  

Supreme Ccurr d e c l a r e d :  

A constiturion is ro t  the 66'7inninq 0: a 
iormaci~,, nor does i t  orlqrnate m d  c r e a r  
inst: C~.C;ons sf qo-rer.ment. ins tead ,  i t  
a.sscmrs rhe ex;;tence of an establisled 
s y s t e m  w,k!cl, is to contloue i n  force. a n d  i s  
based 30 pic-exjsti.ny r iqb t s ,  i a w s ,  and 
m d e s  oi ihoug.$t. 

"pan t h e  power of 2 u n i c i p a l i  

S.E. 1 9 0 4  (G t i .  

Laws  p ro t t ib ic ing  rbe siie and consumptioi: ii 

f e  t h e  i n h e r e n t  < der  

e .  

, 75 P.2d SL"  
13  Sc.2i 337 
, 68 S.E.  716 (Ga. 

at  l e a s t  one cocr i  has  he ld  t h a t  the r i g h t  to 
wear one 's  h a i r  is i manner of  c i a i c e  is a 
p r o t e c t e e  r i g h t  of persona l  t a s t e  unCer the s t a t e  
.savine Clause and the 'u'int11 :inendmen: and canzot . 
be i n f r i n g e d  upon b.3 :he s t a t e .  See 2. 
_nr_,,? .. . - ". . .- ." 2 : - c  2 s z r , l c z  , r .  2, A80 ?.2d 878. 
884 ( Idaho 1971) .  

Ic c r i m i n a l  l aw  and r e l a t e d  areas, 3 l h o d r  I s l a z d  
case9 have favored t h e  power of the  l e g i s l a t u r e  
over c 1 a i - r ~  a €  p e r s o n a l  r i g h t s  under  the  s :a fa  
Saving C l a u s e .  A r t i c l e  i, s e c r i o a  23. of :he 
R531e I a i a n X ~ o n s t i f u L i o n  p rav i l e i :  



resiet i r r e i :  t o  L1:r 3i-C.;;&:1l hi ihe 
s:a:i sa-::ng ciavse:; ? ,r ,. :;: -,--.,, 112 5.1.  
121. 338 A.2d 4 6 3  (1973) ( r e j e c c i c g  <cie?dant's 
c la im t h s r  l e g i s l a t i o n  which w e  i t  i n l a w f u l  to 
car ry  a o r  revolver o n  the  persoc ~ z l c s *  
li:crsed t o  do so in:ringes uson t i e  r i g h t  o f  
s e l f d e f e n s e  Snamnrerd by :kc scare Saui3g Clausc! ;  
:jf:,,+;3.,{.:9: .:, Y:!.!;~ .,,. {,r,:, 109 R,I, 273, 284 : \ , ~ e  72 
<l9;1: ( i n  a p e t i t i o n  for divorce  on z rourds  of 
rintjr niabeh .av i~ ;  and ex t reme  c n e l t y ,  rejecting 
a l p e l l a n t ' s  c l a im tirat tie stare ss,ving !::nure 
prese;;.es to a-pclln;: f h c  rigii: r o  assauzt 
s ? < > < s ~ ) .  

In '..'<:f;.,.;.;>:.< ,. :::,:.. , 518 ?,Zd 85 (Alaska j,97A), 
che :rrSi judae denied petiiion~~'~ n a r h n  f o r  
s e l i - r c ? r e s m r a t i o n  I n  a n  e v i d c n t i n r y  hea r ing  on 

a p p l i c a t i o n  rcr post-c3nvic:ion r a l i e i ,  and 
pc t l r ione ;  appea led .  rile Alaska %?re-e Cn:irc 
add res sed  i t s e l f  tc p e t i r l e n e r ' r  c l r i n  t h a t  r j e  
p e t i t i o n e r  had a r ix i l r  to self-;e?rcrco:ation 
~ n d e :  t h e  s t a t e  smir,: C i a u s e .  Sbc Court he ld :  

a k  a a r  persuaded chat there is svch ;I r iqhe  
(of se l i - ro :~r i . seara t lon :  under a r t .  i .si-c. 
2: of t h e  lia.q,ka ;aoontitution, h i c l  spec:- 
' ies t'?! "[i,'ii. enil.-eraf!nn Of n q h t , ?  ;n 
~ h l s  co.nrtirurinn ssnL2 nor i rpa- r  or rii.ny 
others retained by the ?i.n;-i~.'' At tiye t in i l  

cha t  the AIas.ka c o n s i i t v t i o n  was enacted and 
hecane ef'ocrive, t h e  r i g c  of se:.=-represen- - - 
ta t raa  was S J  well  e s t a l i s h e ; "  that it nust --- 
bn ceq~rdes'  as a right ' 'reta2ned by the -. .- - -- - --- - .- - 
;,eonle." 518 P.Zd a t  91. (Emphasis added) - 

Two cases concerni;g i 
have i r p l n g r d  upan t h e  . .  , , ;  . . C P I e . - 3 " - f r c -  

1. 4 6 6 ' P . Z d  225 ? l970)  Court  struck 
d m  such  a s t u r z r e  a s  an overbroad i n t r u s i o n  
istc t h e  p r i v a t e  f i n a n c i a l  a f f a i r s  ,i persons 
necking t o  ho ld  p u b l i c  o f f i c e  w i t h  pass ing  rcier- 
eace t o  the :inrh hncndnec:. 1" 'V~*:?g::r*'7n~ v. 
.. . . 
,c,,?r, 274 ?!d. &89,  336 A.2d 97 (1975>, the  C o u r t  
he ld  a county f i n a n c i a l  d i s c l o s d r e  o rd inance  d i d  
not impinge on p l a i n t i f f  county employee';  c o n s t i -  
t u t i o n a l  r ig i r r  to pr ivacy .  liie Cour t  r e j e c t e d  
:he ? l a i n t i t i ' s  co~i te- i t ior i  i i t ~ i r  t h e  s i a t e  s a v i l g  
C lause  guaran teed  t h e n  a c o c s t i t ~ t i o n a l  r i g h t  t o  
hold p-3:ic enplo;.mcn:. 
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