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Article 1
BILL OF RIGHTS

POLITICAL POWER

Section 1. Al political power of this State is inherent in the people; and
the responsibility for the exercise thereof rests with the people. All government
is founded on this authority.

RIGHTS OF MAN

Section 2. All persons are free by nature and are equal in their inherent
and inalienable rights. Among these nghts are the enjoyment of life, liberty and
the pursuit of happiness, and the acquiring and possessing of property. These
rights cannot endure unless the people recognize their corresponding obligations
and responsibilities.

FREEDOM OF RELIGION, SPEECH, PRESS,
ASSEMBLY AND PETITION

Section 3, No law shall be enacted respecting an establishment of reiigion
or prohibiting the free exercise thereof, or abridging the freedom of speech or of
the press, or the right of the people peaceably to assemble and to petition the
government for a redress of grievances.

DUE PROCESS AND EQUAL PROTECTION

Section 4, No person shall be deprived of life, liberty or property without
due process of law, nor be denied the equal protection of the laws, nor be denied
the enjoyment of his civil rights or be discriminated against in the exercise thereof
because of race, religion, sex or ancestry.

SEARCHES, SEIZURES AND INVASION
OF PRIVACY

Section 5. The right of the people to be secure in their persons, houses,
papers and effects against unreasonable searches, seizures, and invasions of priva-
¢y shall not be violated; and no warrants shall issue but upon probable cause,
supported by oath or affirmation, and particularly describing the place to be
searched and the persons or things to be seized or the communications sought
to be intercepted. [Am Const Con 1968 and election Nov 3, 1968]

RIGHTS OF CITIZENS

Section 6, No citizen shall be disfranchised, or deprived of any of the rights
or privileges secured to other citizens, unless by the law of the land.

ENLISTMENT, SEGREGATION

Section 7, No citizen shall be denied enlistment in any military ocrganiza-
tion of this State nor be segregated therein because of race, religious principles
or angestry.



INDICTMENT, BPOUBLE JEOPARDY,
SELF-INCRIMINATION

Section 8, No person shall be held to answer for a capital or otherwise infa-
mous crime, unless on a presentment or indictment of a grand jury, except in cases
arising in the armed forces when in actual service in time of war or public danger;
nor shall any person be subject for the same offense to be twice put in jeopardy;
nor shall any person be compelled in any criminal case to be a wiiness against
himself,

BAIL, EXCESSIVE PUNISHMENT

Section 9, Excessive bail shall not be required, nor excessive fintes imposed,
nor cruel or unusual punishment inflicted. The court may dispense with bail if
reasonably satisfied that the defendant or witness will appear when directed,
except for a defendant charged with an offense punishable by life imprisonment.
[Am Const Con 1968 and election Nov §, 1968]

TRIAL BY JURY, CIVIL CASES

Section 10, In suits at common law where the value in controversy shail
exceed one hundred dollars, the right of trial by jury shall be preserved. The
legisiature may provide for a verdict by not less than three-fourths of the members
of the jury.

RIGHTS OF ACCUSED

Section 11, In all criminal prosecutions, the accused shall enjoy the right
to a speedy and public trial, by an impartial jury of the district wherein the crime
shall have been committed, which district shall have been previously ascertained
by law, or of such other district to which the prosecution may be removed with
the consent of the accused; to be informed of the nature and cause of the accusa-
tion; to be confronted with the witnesses against him; to have compulsory process
for obtaining witnesses in his favor; and to have the assistance of counsel for his
defense. The State shall provide counsel for an indigent defendant charged with
an offense punishable by imprisonment for more than sixty days. [Am Const Con
1968 and election Nov 5, 1968]

JURY SERVICE

Section 12, No person shall be disqualified 1o serve as a juror because of
$ex.

HABEAS CORPUS AND SUSPENSION OF LAWS

Section 13, The privilege of the writ of habeas corpus shall not be suspend-
¢d, unless when in cases of rebellion or invasion the public safety may require it.

vii



The power of suspending the privilege of the writ of habeas corpus, and the
laws or the execution thereof, shall never be exercised except by the lemislature,
or by authority derived from it to be exercised in such particuiar cases only as
the legisiature shall expressly prescribe.

SUPREMACY OF CIVIL POWER

Section 14, The military shall be held in strict subordination to the ¢ivil
pawer.

RIGHT TO BEAR ARMS

Section 15. A well regulated militia being necessary to the security of a
free state, the right of the people to keep and bear arms shall not be infringed.

QUARTERING OF SQOLDIERS

Section 16, No soldier or member of the militia shall, in time of peace, be
quartered in any house, without the consent of the owner or occupant, nor i time
of war, except in a manner prescribed by law.

IMPRISOMNMENT FOR DEBT
Section 17, There shall be no imprisonment for debt,

EMINENT DOMAIN

Section 18. Private property shall not be taken or damaged for public use
without just compensation. {Am Const Con 1968 and slection Nov 5, 1968]

LIMITATIONS ON SPECIAL PRIVILEGES

Section 19. The power of the State to act in the general welfare shall never
be impaired by the making of any irrevocable grant of special privileges or
immunities.

CONSTRUCTION
Section 20. The enumeration of rights and privileges shall not be construed
to impair or deny others retained by the people.

EQUALITY OF RIGHTS

Section [21]. Equality of rights under the law shall not be denied or
abridged by the State on account of sex. The legislature shall have the power to
enforce, by appropriate legislation, the provisions of this section. [L 1972, $ B No
1408-72 and election Nov 7, 1972]

viii



Chapter 1

THE BILL OF RIGHTS IN THE
STATE AND FEDERAL CONSTITUTIONS

The Bill of Rights is one of the "core” areas found in all state
constitutions, as well as the U. 5. Constitution. Traditicnally, the purpose of
the Bill of Rights has been to protect individuals and minorities against the
excesses of government, in other words, to act as a restraint upon government
a{:tign.l In the twentieth century, particularly since the 1930's, the government
has been increasingly viewed as z provider of services and economic security,
and there has been a concomitant demand for new social and economic rights--to
medical care, housing, education, and employment.z However, the Bill of
Rights in Hawaili, as elsewhere, has remained largely a source of negative claims
against government interference rather than a source of pesitive claims upon the

government.

The 5ignificance of the Federal Bill of Rights for Hawaii
Application of the Federal Bill of Rights to the States

Before the adoption of the Thirteenth, Fourteenth, and Fifteenth
Amendments after the Civil War, the guarantees of the federal Bill of Rights
applied only to the federal government and did not bind the sia{es.g Any
limitation on state action had to be found in a state’s Bill of Rights. Beginning
in the 1920's, the U.S. Supreme Court began to use the Due Process Clause of
the Fourteenth Amendment to safeguard against state action the fundamental
rights and liberties protected against federal action by the first 8 zamendmemts.4
The Fourteenth Amendment was an appropriate vehicle because it was addressed
directly to the states and was intended fo act as a limitation upon them. In

pertinent part, it reads as follows:

...No SBtate shall make or enforce any law which shall abridge the
privileges and immunities of citizens of the United States; nor shall
any State deprive any person of life, liberty or property, without
due process of law; nor deny to any person within its jurisdiction
the equal protection of the laws. (Emphasis added)




BILL OF RIGHTS

The 1.8, Suprems Court has consistently rejected the idea that the entire
Bill of Rights has been carried over intact or "incorporated” in toto into the Due
Process Ciause.5 It has, however, through the doctrine of 7selective
incorporation”, imposed nearly all the guarantees of the first 8 amendments on

the states: 6

(1> The right to compensation for property taken by the state;’

{2y The rights of speech, press, and religion covered by the
First Amendment ;3

{3 The Fourth Amendment rights to be free from unreasonable
searches and seizures and to have excluded from criminal
trials any evidence seized illegally;?

(4) The right guaranteed by the Fifth Amendment to be free of
compelled self-incrimination ;19

(3) The Sixth Amendment rights to counsel,}} to trial by
jury,?? to a speedyl3 and public’4 trial, to confrontation
of opposing witnesses, 1> and to compulsory process for
obtaining witnesses;10

{6} The Eighth Amendment guaraniee against cruel and unusual
punishment .17

Because of this nationalization of individual rights, and the establishment
of a federal "floor" below which the states could not go, the state Bill of Rights

18 In

lost its place as the primary source of protection against state action.
recent vyears, as the U.S. Supreme Court has become less solicitous of
individual rights, state courts, including the Hawaii Supreme Court, have
begun io revitalize the guarantees of fundamental rights as exXpressed In state
constitutions. Twice the Hawaill Supreme Court has accorded a grealer measure
of protection to criminal defendants than the U.S. Supreme Court had done in
similar cases.lg Since the Hawaii decisions rested on "independent” or
"adequate” state constitutional grounds, the U.S. Supreme Court was precluded
from review.za Therefore, the Hawaii Bill of Rights has resumed a measure of
importance, not only in cases where it provides greater relief or greater protec-
tion, but also in cases where the U.S. Supreme Court has deliberately left
certain areas without precise definition, or where the guarantee is not expressly

provided for in the federal Bill of Rights.m



BILL OF RIGHTS IN THE CONSTITUTIONS

The Derivation of the Hawaii Bill of Rights from the
Federal Bill of Rights

Aside from the process of "selective incorporation”, the federal Bill of
Rights has always had special significance for Hawaii. While Hawaii was still a
territory, the federal Bill of Rights was applicable fo it "as elsewhere in the
United States” by virtue of section 5 of the Organic Ac§.2 2 When the Hawall
Constitution was formulated in 19560, as part of the effort to achieve statehood,zg
many provisions of the federal Bill of Rights were taken over verbatim or with
little change. It was the intent of the delegates that Hawaii would have the

benefit of federal court decisions interpreting these provisions.



Chapter 2

BASIC PRINCIPLES: POPULAR SOVEREIGNTY,
INDIVIDUAL EQUALITY, AND SUPREMACY OF THE CIVIL POWER

It is standard practice to include in a state constitution provisions which
reflect the democratic nature of government: popular sovereignty, the equalily
of man, and the subordination of the military to the civil power. Although these
provisions are vague, open-ended, and rarely the basis for a judicial d}.ecisic:an,i

they may be defended as a necessary statement of goals and aspirations.

Popular Sovereignty
Article 1, section 1, of the Hawail Constitution provides that:

All politicsl power of this State is inherent in the people; and
the responsibility for the exercise thereof rests with the people.
All government is founded on this authority.

Every state constitution, with the exception of New York, declares in the
Preamble or the Bill of Rightis that the people grant and control the exercise of
political power; many constitutions mention in addition the right of the people to
aiter, reform, or abolish the form of government.2 This principle, like the
notion of inherent rights in sections 2 and 20, reflects the natural law
philosophy which heavily influenced the framers of the U.S. Constitution. As

delegate Kellerman remarked at the 1950 Constitutional Convention:g

...|Rousseau's] philosophy was based upon the premise that men lived
free and individually in a totally unorganized society...{Government
was created] by the wvoluntary consent of a detached, unorganized
group of individual human beings; each having his complete freedom
and independence; each agreeing with each other to renounce certain
of those complete freedoms and independence for the benefit of
cbtaining the protection and security of others in a group.

The concept of natural rights which preceded the formation of government
also finds expression in section 20 (which is derived from the Ninth Amendment
toe the U.8. Constitution):



BASIC PRINCIPLES

...The enumeration of rights and privileges shall pot be comstrued o
impair or deny others retained by the people.

Those rights which are enumerated are not fundamental because they have been
written down; they are mentioned because they are fundamental. Furthermore,
they are "but a nucleus or core of a much wider region of private rights,
which, though not reduced to black and white, are as fully enftitled fo the

protecticn of government as if defined in the minutest detail”.

Individual Equality

Article 1, section 2, carries forward from section | the concept that the
formation of government did not entail a complete less of individual
independence or the opportunity for self-amelioration. At the same time it
emphasized that an individual's exercise of rights should not cause prejudice to
those of others, and that the individual has a positive responsibility to preserve
both the individual's rights and the rights of cn‘:hez"s.5 Where section 2 speaks
of equality, it appears that the 1950 Constitutional Convention understood it to
mean primarily, if not exclusively, political (as opposed to social or economic)

equahty:B

All persons are free by natiure and are equal in their inherent
and inalienpable rights. Among these rights are the enjoyment of
life, liberty and the pursuit of happiness, and the acquiring and
possessing of property. These rights cannot endure unless the people
recognize their corresponding obligations and responsibilities.

In practice, protection of individual equality by the Hawaii Supreme Court
has usually been undertaken pursuant to the Equal Protection Clauses of the
Hawail and U.S5. Constitutions. Protection of life, liberty, and property has
been implemented under the Dlie Process and Just Compensation Clauses of the

Hawaii and U.8S5. Constitutions. /

Section 6 is yet another provision which overlaps with the due process

guarantee of section 4:

LA



BILL OF RIGHTS

No citizen shall be disfranchised, or deprived of any of the
rights or privileges secured f{o other citizens, unless by the law of
the land.

It was the understanding of the 1950 Constitutional Convention that "law of the
ljand” meant the same as "due process of 1aw“‘8 The only salient differences
between the 2 provisions is that section & gives special emphasis to voting

rights and more narrowly applies to "citizens™, rather than "persons”™.

That the state is to act on the behalf of all, and not for the sake of a

hereditary elite, is the purpose of section 19:

The power of the State to act in the general welfare shall never be
impaired by the making of any irrevocable grant of special privileges
or immunities.

This section was not intended to prevent the grant of revocable privileges or

. . . 9
mamunities such as taxX exemptions.

Supremacy of the Civil Power

Several provisions in the Hawaii Constitution, and corresponding sections
of the 1.5, Constitution, are directed towards the subordination of the military
te the civilian power.10 In addition to the general statement of policy in Article
I, section 14, the supremacy of the civilian power is reinforced by section 13,
which permits only the legislature to suspend the writ of habeas (:orpus,u and
then only under the most extreme circumstances; section 13 corresponds to
Article 1, section 9, of the U.S8. Constitution. Section 16 prohibits the
peacetime quartering of soldiers in civilian homes without the consent of the
owner or occupant, or quartering in wartime except as provided by the
legislature; this section corresponds to the Third Amendment of the U.S5.
Constitution. Section 15 guarantees the existence of a state militia and the right
of individuals to keep and bear arms as members of the militia; it corresponds to
the Second Amendment of the U.S. Constitution. Article IV, section 5, malkes
the governor the commander-in-chief of the armed forces of the state, and 1is

hased on Article 11, section 2, of the U.S. Constifution.



BASIC PRINCIPLES

The subordination of the military has been at issue in gases where
civilians have been iried and punished by military tribunals. The general rule
is that a military tribunal would not be empowered to act so long as the courls

are open and fﬁactioniﬁg.lg

Of all the provisions concerning the civilian power, perhaps the most
controversial is the one which deals with right 1o bear arms. The Second
Amendment and comparable sections of state constitutions, such as section 15 of
the Hawail Constifution, are freguently pointed to as scurces of an individual,
personal right to own and use firearms, without interference by federal or state
legislation. However, the history of the Second Amendment indicates that its
purpose was to restrict the power of the federal government and its standing
army, and to prevent the disarmament of state militias. Therefore, the right to
keep and bear arms is one enjoved collectively by members of a state militia as

such.lg

Although the Second Amendment has not been incorporated” into the due
process clause of the Fourteenth Amendment and is not binding on the states,
the fact that the Hawaii provision is a word-for-word adaptation makes the
history and judicial interpretation of the Second Amendment highly rezlevant.ig‘
The U.S. Supreme Court interpretation of the Second Amendment is scanty and

ambiguous, but tends to support the collectivist view.15

At the 1950 Constitutional Convention, it was the understanding of the
delegates that section 15 would not prevent the legislature from imposing
reasonable restrictions on the right t© keep and bear arms {(including absolule
prohibitions on certain types of lethal weapons).lﬁ On the other hand, the
delegates appear to have viewed the right to bear arms as encompassing more
7 The
1868 Constitutional Convention, to clear up any confusion left by its
predecessor, stressed that section 15 referred only fo the collective right to

bear arms as a member of the state militia, but did not amend section 15,18

than service in the militia, and extending to recreation and self-defense.

~1



Chapter 3
FIRST AMENDMENT FREEDOMS

PART 1. INTRODUCTION

The First Amendment freedoms refer to those of religion, speech, press,
assembly, and petition found in the First Amendment of the United States
Constitution. They have been adopted verbatim by Article I, section 3, of the

Hawaii Constitution, which reads as follows:

No law shall be enacted respecting an establishment of religion
or prohibiting the free exercise thereof, or abridging the freedom of
speech or of the press, or the right of the pecple peaceably to
assemble and to petition the govermment for a redress of grievances,

United States Supreme Court decisions interpreting the First Amendment are,
therefore, important to Hawaii for 2 reasons: the Hawaii Constitution has
borrowed the wording of the U.S. Constitution; and, the First Amendment
guarantees are binding on all the states through the Fourteenth ﬁshnm%:ndment}1
establishing a constitutional minimum below which the states cannot fall, Only
as the state constitution requires a more rigid separation of church and state,
permits greater freedom in the exercise of religion, or offers greater protection

for freedom of expression does it acquire independent force.

The basic thrust of the First Amendment-~particularly as regards freedom
of speech, press, assembly, and petition--is to facilitate the free exchange and
circulation of ideas, particularly, but not exclusively, political ideas. Such a
system of open communication fulfills a number of socially useful pt;lr}:mses.2 it
is wvital to the process of discovering truth, since the "ultimate good desired is
better reached by free trade in iéeas".3 It is necessary to the democratic
political process: since government derives its legitimacy from the consent of
the governed, the citizenry must be fully informed and able to communicate
their wishes to the government. Because change can come through discussion
and consensus, instead of wiolence, a system of free exXpression prevents

society from developing a dangercus rigidity. Also, a system of free expression



FIRST AMENDMENT FREEDOMS

sllows for personal self-fulfillment by allowing individuals to freely "develor
o 3 3 i

their faculties”

It is worthwhile fo note that the First Amendment only assumed its
present significance within the last half century or so. Issues of individual
liberty and the relationship of citizen to government became pressing, and were
presented to the Supreme Court for resolution.5 The Court has had to strike a
balance between the free dissemination and acquisition of ideas, and other
competing interests such as public safety, social cohesion, and the individual's
right to be left alone. At the same time, the Court's task of defining the terms
of the First Amendment has been complicated by social and technological change.
With the shift from theistic beliefs to those which emphasize human experience,
it is no longer so easy to define what "religion” is and what "religious beliefs"”
merit the protection of the First Amendment. Innovations in the mass media
such as television have similarly altered our conceptions of "speech” and
"press". Despite social and technological change, however, the Court has been
able to address a wide spectrum of issues through the original language of the
First Amendment.

PART 1l. FREEDOM OF RELIGION

Separation of Church and State

Article I, section 3, of the Hawaii Constitution provides in part that "[nlo
iaw shall be enacted respecting an establishment of religion or prohibiting the
free exercise thereof,...” Following U.S. Supreme Court interpretations of
identical language in the U.S. Constitution, this phrase is intended to effect a
complete separation of church and state, to make sure that the power and
prestige of the government would not be used to encourage acceptance of any

. .. B
creed or religious practice.

The principal controversy surrounding this so-called Establishment Clause
is what constitutes government aid to religion. Where government support was
ideological and consisted of an official school praver, the Supreme Court found

o)



BILL OF RIGHTS

an impermissible viclation of the Establishment Clause, even though the prayer
was nondenominational and pupils who wished to remain silent or be excused
from the room could do so.? Where the aid consists of material or financial
support, the Supreme Court has not formulated any rationale which would lead
ito clearly predictable results. In its most recent interpretations of the
Establishment Clause, the Court has relied on a 3-part test. To pass
constitutional muster, a statute authorizing aid to parochial schools must have a

secular legislative purpose, such as protecting the health of school children or

providing a fertile educational environment. Secondly, the statute must have a

principal or primary effect that neither advances nor inhibits religion. Becular,

nonideological forms of aid such as diagnostic health services are therefore
permissibile. Lastly, the statute must not foster excessive government

entanglement with religion. Funding of field trips is an impermissible form of
aid, because the state would have to continually supervise teachers to ensure

that they remained religiously neutral for the duration of the trip.

The Hawaii Constitution creates an even more rigid separation between
church and state than does the U.S. Constitution. This is due to the inclusion

of the following 2 provisions:

No tax shall be levied or appropriation of public money or
property made, por shall the public credit be used, directly or
indirectly, except for a public purpose. No grant shall be made in
violation of Section 3 of Article I of this Constitutien. {Art. VI,
sec, 2)

...nor shall public funds be appropriated for the suppert or benefit
of any sectarian or private educational institution. {Art. IX, sec.

1)

The Hawaii Supreme Court in Spears v. Honda relied on Article IX,

section 1, in deciding that bus transportation subsidies to private and sectarian
school students were unconstitutional. It pointed out that such subsidies did
"support or benefit” nonpublic schools by inducing attendance at those schools
and promoted the interests of the private or religious institutions which

controlied them. e

10



FIRST AMENDMENT FREEDOMS

Further discussion of government aid to private and sectarian schools may

be found in Hawail Constitutional Convention Studies 1878, Article [X:

Education.

Free Exercise of Religion

Article I, section 3, further provides that no law shall prohibit the "free
exercise” of religion, that is, compel individuals to believe and act in a manner
contrary to their individual conscience. The United States Supreme Court has
associated the free exercise of religion with a general freedom from ideoclogical

conformity. 10

if there is any fixed star in our comstitutional constellation,
it is that no official, high or petty, can prescribe what shall be
orthodox in politics, nationalism, religion, or other matters of
opinion or force citizens to confess by work or act their faith
therein.

Religion encompasses those creeds based on a belief in a Supreme Being
as well as those which deny the existence of a Supreme Being.u Cases
involving conscientious objectors have been cited for the proposition that the
free exercise clause protects ethical beliefs which do not have any reference to

the suparﬁatural.m

While it appears well-settled that religious belief is accorded absolute
protection against government action, religious conduct is not treated with the
same deference. The U.S. Supreme Court has, for example, upheld the convic-
tion of a Mormon guilty of bigamy on the grounds that government was "free to
reach actions which were in violation of sccial duties or subversive of good

order” ;3
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PART III. SPEECH, PRESS, ASSEMBLY, AND PETITION

Introduction

Despite the absolute language of the First Amendment {"Congress shall
make no law...") and of Article I, section 3, of the Hawail Constitution {("no law
shall be enacted...”), it has generally been recognized that government may
reasonably regulate the content of expression as well as the conduct or mode of
expression (i.e., its time, place, and manner). With respect to the content of
expression, the United States Supreme Court has excluded from the protection
of the First Amendment: obscenity, defamation, fraudulent assertions,
solicitation of crime, subversive advocacy, and "fighting words" which provoke

the person addressed to acts of violence.m

In the case of political speech the content of which enjoys clear
constitutional protection, the government may nonetheless reasonably regulate
its conduct. The rights of free speech and assembly do not permit a street

15 In this situation, the

meeting at rush hour in the middle of Times Square.
importance of public order ocutweighs the interest of the speaker or the audience

in free expression.

The discussion in this part will be concerned both with issues of content

and conduct, and will focus on the following questions:16

(1 What kind of balance should be struck between freedom of the
press and the individual's interest in protecting reputation?

(2) How should the conflict between freedom of the press and the
individual's right of privacy be resoclved?

(3) What sort of accommodation should be reached between the
public’s "right to know"--public access to government
records”~~and the individual's right of privacy?

(4) How may the competing interests of freedom of the press and
the fair administration of criminal justice be accommodated?

(5) Is free expression primarily a means of opening the political
process to robust debate? 1f so, should there be a
guaranteed right of access to the media for the purpose of
increasing political dialogue?

12
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{6} To what extent does the First Amendment protect nonpolitical
forms of expression?

{7y To what extent does the First Amendment protect nonverbal
forms of communication?

{8) To what extent is freedom of expression valued per se as an
incident of individual autonomy and self-fulfiliment?

Freedom of the Press and Individual Reputation

The conflict between the First Amendment and the law of defamation has
been the subject of numerous U.S. Supreme Court decisions in the last decade
or so. Defamation has been defined as an injury to an individual's reputation
and good name. A defamatory statement is therefore one which is communicated
to a third party and holds the subject up to "hatred, ridicule, or contempt”.w

Beginning with New York Times v, BSullivan, the U.S5. Supreme Court has

attempted to strike a balance between the need for the media to keep the public
informed and the need to protect individuals from defamatory falsehood. If
"debate on public issues should be uninhibited, robust, and wide-open“,zg the
media shouid not labor under a burden of continual seif-censorship, unable, for
fear of suit, to publish unless theyv could guarantee the truth of their

statements.

In extending constifutional protection tc the media, the Supreme Court
has added to certain existing exceptions to the law of defamation. Where free
and open communication is given paramount importance, the plainfiff is barred
from recovery regardless of the speaker's motives or knowledge of the falsity of

the statement.19 For example, legislators and witnesses are immune from suit

for defamatory statements made in the course of legisiative proceedings.ze

Despite the contribution of the media to public debate, the Supreme Court
has not left the individual defenseless against defamatory falsehood. The Court
has heen especially concerned about the individual when the following factors
were present: whether the person qualifies as a "private figure” who does not
enjoy pervasive notoriety or who has not actively sought the limelight in &

particular controversy; and whether the matter in question is of interest to the
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public for entertainment value or is not a matter of legitimate public concern,

such as an election.

At present the U.S. Supreme Court and the Hawaii Supreme Court rely
upon 2 standards in defamation cases, one of which is protective of the press,
the other of which is protective of the individual. The first is the sco~-called
New York Times rule: where the plaintiff is a "public official” or "public
fig"ure” the plaintiff is required to prove that the defendant published the
defamatory material with Knowledge of its falsity or reckless disregard for the
truth.21 Practically speaking, this means the defendant has to be guilty of a
gross failure to act {where the defendant had a duty to corroborate or verify,
and such verification was not precluded by time constraints or otherwise was
inordinately difficult), or the defendant is guilty of deliberate wrongdoing
{where the facts discovered should have put the defendant on guard, but vet
the defendant took affirmative action to conceal facts or distort their

. 22
meaning ).

It should be noted that even the New York Times rule is not intended fo
shield the press when the defamatory statement is made about the private life of
a public official or public figure. However, it is quite difficult to isolate
aspects of a public official’s private life which do not have public relevance,
such as fitness for office.23 Where such relevance exists, the media is

protected by the New York Times rule.

The other standard upon which the courts rely is the so-called Gerlz
ruie.%" Where the plaintiff is a "private figure", the standard of proof does not
have to be so exacting as knowledge-or-reckless-disregard. Negligence, or
failure to act like a reasonable person under the circumstances, would be
enough to permit the plaintiff to recover. However, if the publication was
merely negligent, the plaintiff still has to prove damage--"impairment of
reputation and standing in the community, personal humiliation, and memntal

anguish and suffering”. 25

The difficulty of predicting which standard applies may be illustrated by

Time, Inc. v. Firestone.% Time magazine erronecusly reported that Mrs.

14
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Firestone had been diverced on grounds of adultery and exireme cruelty, wherse
only the latter was true. The 7.5, Supreme Court concluded that despite her
social prominence, the intense public interest in the divorce proceedings, and
her frequent press conferences during the trial, she was not a public figure.
Hence, the Gertz rule applied. The Court rejected the notion that all con-
troversies of interest to the public are public controversies, implying that the

First Amendment protects the media only in cases of legitimate public interest,

Freedom of the Press and Individual Privacy

The First Amendment privilege of the press to report on matfers of
legitimate public interest has also been at issue in cases involving invasion of
privacy. Invasion of privacy under tort law has much in common with the right
of privacy under constitutional law, especially as regards the right to be free
from Intrusion and the right to aveid disclosure of personal matters (see chapter
8).

Like defamation, invasion of privacy is an offense to "the reasonable
sense of personal dignity", but it differs from defamation in important ways. A
statement which is an invasion of privacy need not be false, and even if it is,
the plaintiff need not demonstrate the public disgrace or ridicule which is the
basis of defamation. It is usually sufficient to show that some matter has been
made public or a right to solitude invaded in an unreasonable or unjustified
manner.

Invasion of privacy has been subdivided into 4 types:29

{hH Intentional and unreasonable intrusion upon another's
solitude or seclusion.

{2) Publication of a matter which unreasonably places someone in
a false, though not necessarily defamatory, light ("false-light
invasion of privacy").30

(3) VUnreasconable publication of a matter concerning another's
private life ("public disclosure of private facts™). 3%

15
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{4} Commercial appropriation of a2 name or likeness. 2

In cases involving false-light invasion of privacy and public disclosure of
private facts, the U.S. Supreme Court has upheld the First Amendment

privilege of the pmss.gg With respect to commercial appropriation, the U.S.

Supreme Court, and the Hawaill Supreme Court as well, have upheld the
property interest of the individual in the walue of the individual's name,

likeness, or endeavors and in the benefit of publicity ,34

It has been argued that the distinction between defamation and invasion of
privacy is breaking down, that one's interest in privacy is as important as one's
interest in reputation, and that the Supreme Court should use the same
standards in both kinds of cases.35 Some considerations which might apply with
equal validity to defamation and invasion of privacy are: the social value of the
facts published, the depth of the media's intrusion into ostensibly private
affairs, and the extent to which the subject voluntarily acceded to a position of

public notoriety. 36

The Public “Right to Know” and Individual Privacy

The "right to know" is derived from that aspect of the First Amendment
which seeks to encourage the informed participation of citizens in the process of
government, ensure government accountability, and generally increase public
confidence in the political system,g? This right has assumed greater importance
as government operations, particularly those of the executive branch and
administrative agencies, have become more comprehensive, complex, and

secretive.

Significant progress in opening up government processes to scrutiny and

participation has been made on both the federal and state levels. The federal
Freedom of Information Act‘)g and state open-records laws have established
regular channels for public access to information held by administrative

agencies. Open-meeting, or sunshine laws, provide for a right to attend the
meetings of government agencies.gg The Montana Constitution even provides

16
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for a "right of participation” in the decision-making of state and local

agendcies. 40

A necessary complement of the public right to know is the individual right
to contrel the flow of information concerning physical characteristics, beliefs,
and opinions. This point is also touched upon in chapter 8 on the independent
right of privacy. It is importani fo note that the Freedom of Information Act
and the vast majority of state open-records laws exempt from disclosure specific
types of records, the disclosure of which would constitute an invasion of
privaCy.él

The Montana Constitution, in addition to a general right of privacy,%
further provides that a public right of access to public records is assured
“except in cases in which the demand of individual privacy clearly exceeds the
merits of public disdosure”,ég It might be possible for the Hawaii Constitution
te reinforce the importance of disclosural privacy with a specific provision such
as Montana's, or to subsume disclosural privacy under the genersl privacy

provision.

Freedom of the Press and the Administration of Criminal Justice

Silence Order. The so-called free press-fair trial conflict concerns the
tensions between the First Amendment rights associated with a free press and
the Sixth Amendment right to a fair trial by an impartial jury. On the one
hand, the media has the right to publish, and the public has the right to
receive, full reports of criminal proceedings. It is alsc believed that open

publication guards against a miscarriage of justice by subjecting the judicial
process to scrutiny and cri‘ticism.44 On the other hand, there exXists the
danger that a jury or potential jury will be improperly influenced by media
reports. The reporis may contain opinions and facts inadmissible at trial or

which create hostility towards the defendaﬂt.%

The question of free press/fair trial is of particular interest in light of
the fact that the U.S. Supreme Court has reversed convictions because of
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N o 46 <
presumed media influences. In Sheppard v. Maxwell, ™ for example, massive,

pervasive, and prejudicial publicity was thought to have prevented a fair trial
consistent with the Due Process Clause of the Fourteenth Amendment.

A number of preventive or curative measures exists to deal with the
problem of pre-trial or mid-trial publicity. The choice of proper remedy les
within the discretion of the ftrial judge, whose decision will not be reversed
absent an abuse of discretion which prejudices the accused.w The discussion
which follows addresses the 2 most extreme methods--use of the silence order to
control sources of publicity and sanctions against those who release or publish
information. Less drastic measures such as a change of venue are discussed in

chapter 6.

The general rule is that where there is no clear threat to the integrity of
the trial, the court should refrain from controlling new coverage. The United

States Supreme Court recently emphasized t}aat:qk8

...prior restraints on speech and publication are the most serious
and the least tolerable infringement on First Amendment rights.

To the extent that a silence order forbids the reporting of evidence presented
at a public judicial proceeding, it is plainly uncoastitutionaigg Rather than
impose a prohibition, temporary or permanent, on the reporting of information,
it is preferable to restrict public statements made to the press by those within
the direct control of the court--the police, prosecutor, defense counsel,
witnesses; this would of course also apply to the judgeASQ Furthermore,
improper influence on the jury may be curbed by strict rules governing the use

of the courtroom by news reporters.&

Sanctions against news reporters for viclating a silence order are
probably only justifiable in the face of wilful and flagrant disobedience. The
United States Supreme Court has long espoused the position that the contemptSB
power may be justifiably used only when the out-of-court speech or publication
constitutes a clear and present danger to the administration of justice. The
danger cannot be remote or even probable; it must be immediate. Out-of-court

18
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publications expressing disrespect for the judiciary are insufficient {o constitute

a clear and present danger.SB

One study recommends the use of the contempt power only when: ({1} the

press wilfully publishes a statement designed to affect the outcome of the frial

54

and it threatens to have that effect;”  or (2) the press has been given access 1o

trial proceedings closed to the public, and violates the conditions upon which

access has been granted.a5

News Reporter's Privilege. The First Amendment does not afford news

reporters a privilege against appearing and testifying before state and federal
grand juries.56 It is felt that the public interest in law enforcement and in
assuring effective grand jury proceedings outweigh the burden on news

gathering.m

State legislatures are permitted to fashion their own standards in this
area, and half of the states have shield laws which protect news reporters from
being required to disclose their confidential SOHE"CGS.58 There is no statute in
Hawaii recognizing the communication between a news reporter and the

59 State courts are also permitted to

reporter's source as being privileged.
construe their local constitutions to recognize a news reporter’s privilege,
either partial or absocolute, but the Hawail Supreme Court has declined to

recognize the privilege. 60

Free Expression and Increased Opportunities for Political Dialogue

Because the present-day marketplace of ideas is dominated by the mass
media, many speakers lack an effective opportunity to make their views known.
Some have argued that, given this monopoly, there should be a compulsory
right of access to the media, whether by constitutional interpretation or

legislation. 61

A right of access would serve a number of purposes. It would give a

substantial opportunity to be heard to those with dissenting or unorthodox

19
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views. It would give those who are subject to media atiention an opportunity o
protect their reputations. Also, it would maximize the amount of information

62 . . .
Various forms of access are possible, ranging from a

available to the public.
requirement of free time for political candidates to a requirement that television
stations accept paid political advertisements on the same basis as commercial
advertisements . 63

The primary difficully with a right of access is that it is a departure from
our traditional commitment to a free and unfetfered press. It would be
inconsistent with the First Amendment to have pervasive government control of

the media, even though for the purpose of eqgualizing speech opportuné_ties,ﬁé

The U.8. Supreme Court has handled the free press/equal access dilemma
by permitting government regulation of the electronic media but not of the print
media. A newspaper cannot be required to publish without cost the reply of
any political candidate criticized in its columns.65 The broadcast media,
however, can be compelled to allow a political candidate time to reply, under the
so~called "“personal attack” z’ale.% The justification of this difference in
treatment is that since only a few interests control the broadcast media, the
governmen! can legitimately force them to share a scarce resource with members

of the pablic.m

Even as regards the electronic media, however, the U.S. Supreme Court
has been concerned with preserving some measure of journalistic independence.
For example, it has said that neither the Communications Act of 1934 nor the
First Amendment requires broadcasters to accept paid editorial advertise-
ments.Gg This does not seem to foreclose the possibility that Congress might

pass legislation to provide this or other access.

The First Amendment and Nonpolitical Forms of Expression

Commercial speech includes both advertising that does "no more than

+

propose a commercial transaction”'’ and nonadvertising such as credit reports

I3

. . . . IS . .
and communications with investors. Until quite recently, commercial speech

20
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was one of the numercus exceptions to the First Amendment. [f could be
regulated or prohibited altogether when it did not contribute to the 'free
marketplace of ideas” and when it conflicted with the right of others to be left

72

alone. The inferior status of commercial speech was evident in cases such as

Breard v. éiexandria,?g where the U.S. Supreme Court upheld an ordinance

prohibiting deor-to-door sclicitation by uninvited persons selling goods or
services. Intrusion by religious advocates, however, was protected by the
First Ameﬁdment.?4

The U.S. Supreme Court has recently begun to upgrade the status of
commercial expression. For example, the Court has held that a statute which
prohibited price advertising of prescription drugs was an infringement of free
speech.75 Even though the advertising did "no more than propose a commercial
transaction”, it was protected by the First Amendment. The Court frankly
acknowledged that the consumer’'s interest in the free flow of economic
information may bhe of greater importance than an interest in political matters,
and that commercial advertising is essential to intelligent and informed economic

_ - s
decision~making .

Although the content of commercial expression may be protected by the
First Amendment, the Court has not preciuded regulation of its conduct (time,
place, and manner). Furthermore, prier censorship which would be
impermissible in the case of political speech and news reporting, would be more

e

] . . ‘ ¢
allowable in the case of commercial expression.

First Amendment Protection of Nonverbal Forms of Communication

The U.S. Supreme Court has been inconsistent in its treatment of
symbolic speech, the use of gestures or conduct designed to convey a message.
Fxamples of symbolic speech which the Court has had occasion to review include
the wearing of black armbands to protest the Vietnam War?g and the burning of
a draft card on the steps of a courthouse.79 In the first case, the Court found
the mode of communication to be protected by the First Amendment. In the

second case, however, the Court concluded that the governmental interest in
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administering the selective service system justified an "incidental limitation" on

freedom of speech.

It has been observed that the Court's decision in the draft card burning
case is part of a general trend towards restricting the "poor person’s media”--
meetings, marches, and demeonstrations. The effect of these limitations has con-

sequences both for {reedom of speech and freedom of 3ssembly.88

The First Amendment and Individual Autonomy

There are 2 possible views of cobscenity and its relation to the First
Amendment. If free expression is primarily a means of opening the political
process to robust debate, obscenity is properly excluded from the purview of
the First Amendment. If freedom of expression is valued per se as an incident
of individual autonomy, obscenity is protected by the First Amendment. but may

be regulated as to the time, place, and manner of presenfcation.gl

As noted earlier, the U.S. Supreme Court has excluded from the
protection of the First Amendment several forms of speech. Of these, the Court
has taken a much less tolerant stance towards obscenity than it has towards
speech which advocates violent overthrow of the government. Where subversive
advocacy 1is involved, the utterance sought to be proscribed must be
demonstrated to have a substantially damaging affect.82 Where obscenity is
concerned, there need be no conclusive evidence that it has a potentially
corrupting influence on society and a close connection with crime. The state
has a right to proscribe obscenity even if these assumptions cannot be

proved. 83

It should be emphasized that the states are not required by the U.S.
Constitution to regulate and prosecute obscenity. On the other hand, nothing
in the Constitution compels the states to drop all controls on commercialized
{}bscenity.sq What the standards set by the U.S. Supreme Court accomplish is
to set a constitutionally acceptable minimum where a state decides 1o regulate

this area.



FIRST AMENDMENT FREEDOMS

With regard to U.3. Supreme Court decisions, the notion that obscenity is
not a protected form of expression apparently came from dictum in a 1942
dectision.g5 It was not until 1857 that the Supreme Court squarely held for the
first time that obscenity was not protected by the freedoms of speech and
pr‘ess.s6 The question left unresolved was how to cull ocbscenity from the larger
category of sexually oriented material.

=+

in the years between 1957 and 1973, when Miller v. Caﬁforniagi was

decided, a majority of Supreme Court justices were unable to agree on a

dispositive answer. The most influential definition of obscenity before Miller

(1) The dominant theme of the material taken as a whole appeals
to the prurient interest in sex;

{23 The material is patently offensive because it affronts
contemporary  community standards 89 relating to the
description or representation of sexual matters; and

(3 The material is utterly without redeeming social value.

This formulation was one of the major sources for the definition of

"pornographic” in the Hawaii Penal Code.gg

The "social value” standard placed a virtually impossible burden on the
prosecution since it was very easy for a work to gqualify as having some social
value and therefore not be obscene. Appellate courts therefore had unlimited

discretion in striking down obscenity convictions.

were able to agree on the following guidelines for the trier of fact, usually the

. i " 92
jury, in determining whether a work was chscene:

(1 Whether the average person, applyving contemporary
community standards, would find that the work as a whole
appeals to the prurient interest;

(2) Whether the work depicts or describes in a patently offensive
way sexual conduct specifically defined by applicable state
law; 93 and

]
it
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{3) Whether the work as a whole lacks serious literary, artistic,
political, or scientific value.

there are important differences. The Miller rule attempts to accommodate local
variations in tolerance for obscenity, to restore to the trier of fact {usually the
jury} the primary role in ascerfaining obscenity, and to curb appellate review of
obscenity cenvictions.% The traditional signs of obscenity--prurient appeal
and patent offensiveness--may be identified according to local community
standards, nol necessarily according to a uniform national stanéard.% Also, it
is presumably more difficult for material to qualify as having "serious wvalue”

L. . . 96
than a modicum of "social value”.

To prevent a chilling effect upon conduct not intended to be proscribed
specify what conduct is obscene. When individuals are on notice as to what is
obscene, they need not engage in excessive self-censorship, suppressing

material which would be protected by the First Amendmem;.gi

The Miller standard has been criticized as offensive to the Constitution in
2 respects. Discretionary, case-by-case decision-making, permitted under the
"community standards” rule, creates uncertainty and will have a chilling effect
upon speech protected by the First Amendment.98 In addition, "community
standards" would seem to wviolate the commerce clause by compelling, e.g.,
national distributors of films, to adjust to pluralistic standard599 due to

different standards in each state.

Application of the Miller rule in subsequent U.S. Supreme Court decisions

has resulted in the following refinements:mo

() The state may proscribe obscenily even where offered to
consenting adults, because of its interests in preserving the
quality of life, the moral tone of society, and public safety 101

{2} While possession of obscene materials in the home is protected
by the right of privacy,lez a consumer whe imports such
materials for private usel03 or transporis them in interstate
commercell4 may be prosecuted. Possession of obscene

[

g
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materials, even by adults for private use, may thereby be
effectively prevented,

(3) Words alone, without pictorial representation, may be
proscribed as obscene 105

{4) The jury is free to identify and apply community standards
unrestrained by judicial and legislative definition, and
without regard to expert testimony,

(A} No precise geographical community need be specified by
which to measure community standards; the community
could be the state, county, or even vicinage from
which the jurors are drawn. Indeed, state law is
forbidden to define what ‘contemporary community
standards" are.106

(B} When the materials at issue are themselves placed in
evidence, it is not necessary that the prosecution
present e:»%pert affirmative evidence as to their being
obscene .10

(5) Community standards apply even in prosecutions under
federal obscenity law.108

{6) Despite deference to local variation in what constitutes
obscenity, the federal government can still regulate obscenity
in a permissive state through its control of the mails and of
interstate and foreign commerce.109

(7) Juries do not have unbridled discretion in determining what
is patently offensive: such determinations are subject to
appellate review. Patent offensiveness only applies to hard-
core pornography, not to materials which are merely sexually
frank. There is also room for appellate review of whether a
work lacks "serious value® 110

(8) Even in the case of erotic films which are of arguably artistic
value, the state may regulate the circumstances of their
presentation through zoning ordinances.111

The Hawaii obscenity statute predates the Miller line of decisions and is
based on a more permissive formulation of what constitutes obscenity. It was,
however, cited with approval by the U.5. Supreme Court as having the
specificity required by the Miller standard, and is therefore not constitutionally
offensive in that respect. Since the Miller standard establishes the outer
perimeter of state regulation, a wide range of legislative alternatives are open in

Hawall, from complete de-regulation to revision of the statute to conform to the



BILL OF RIGHTS

Miller rule. There is as yet no Hawail court decision consiruing the obscenity

statute. 1z

PART IV. POSSIBLE APPROACHES TO
FIRST AMENDMENT ISSUES

Since the courts have been able to cope with a wide wariety of issues
through the original language of the First Amendment, it appears that Article I,

section 3, of the Hawsaii Constitution may be left as it stands.

Insofar as the "right to know” is concerned, it might be desirable to
reinforce the importance of Hawaii's open records-open meeting statute with a
constitutional provision mandating a right of access 1o public records. This
same provision might include a complementary right of disclosural privacy, or
disclosural privacy could be left to a general privacy provision (see chapter 8).
A Tright of participation” such as that found in the Montana Constitution is also

possible.
A number of First Amendment issues, such as right of access to the

media, obscenity, and news reporter's privilege, awaif resolution by the
D P g ¥

legislative process, whether at the state or federal level,

26



Chapter 4

DUE PROCESS, EQUAL PROTECTION, AND
FREEDOM FROM DISCRIMINATION

Article I, section 4, of the Hawaii Constitution provides that:

No person shall be deprived of life, liberty or property without due
progess of law, nor be denied the equal protection of the laws, nor
be denied the enjoyment of his civil rightsl or be discriminated
against in the exercise thereof because of race, religion, sex or
ancestry.

Since the Fourteenth Amendment of the U.S. Constitution imposes the
guarantees of due process and equal protection upon the states, the Hawaii
provision acts merely as a "reaffirmation” of those guarantees.z However, it
has added freedom from discrimination on the basis of 4 identifying
characteristics, or so-called "suspect classifications™: race, religion, sex, and

ancesiry. 3

Due Process

Due process is understood in 2 senses: procedural and substantive.
Procedural due process reguires that before the government takes action which
will affect a person's "life", "liberty", or "property" interest, the person is
entitled to prior notice and an opportunity to be heard before an impartial
tribuna1.4 Procedural due process has assumed particular importance in recent
vears in the areas of administrative 'iaw,5 criminal 13,w,6 and creditor's
remedies.7 The kind of procedures and type of hearing reguired vary from one
situation to another and depend both on the nature of the government function

invelved and the private interest affeeteci‘s

Substantive due process refers to those constitutional rights which are
either explicitly mentioned in the text of the constitution, e.g., freedom of
speech, or are implied by the constitution as a whole, e.g., the right to
interstate mobility {or right to travel) discussed in chapter 9, or may be

[
3
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derived from ftraditional and contemporary values, e.g., the right of privacy
discussed in chapter 8. These rights are not absolute and may be
circumscribed when there is an overriding government interest such as national
security. Certain government interference, however, 1is Impermissible

- 9
regardless of how procedurally fair it may be.

The TFirst Amendwent prohibits the government {from censoring a
newspaper for political content even if it censors all newspapers
egually and even 1f it afferds a full hearing to an editor who
complains that the censor has erred.

With respect to both procedural and substantive due process, the 7.5,
Supreme Court has utilized the Due Process Clause of the Fourteenth
Amendment to impose the standards of the federal Bill of Rights on the states .18

The only provisions of the first 8 amendments to the U.S. Constitution
which have not been made applicable to the states are the Second and Third
Amendments, the Fifth Amendment requirement of a grand jury indictment, and

the Seventh Amendment. i

Equal Protection and Freedom from Discrimination

The thrust of the Equal Protection Clause of the Fourteenth amendment is
under their laws.lz The Equal Protection Clause does not require that evervone
be treated in an egual manner, since all laws involve some degree of differential
treatment {(e.g., the reguirement that one be a certain age before qualifying for
a driver's license). The Equal Protection Clause does require, however, that
certain age are presumed to have neither the physical coordination nor the

psychological maturity to drive safely).

The threshhold test of reasonableness under the Equal Protection Clawse

is as follows :}3

28
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{1 Did the legislature have a constifutionally permissible purpose
in view when it passed the law in question?

(23 Is the classification used reasonably related to the purpose of
the law?

This is the test applied o most economic and social regulation, and the U.S,

Supreme Court almost invariably finds the requisite reasonabieness.ié

But where the legislation distinguishes on the basis of a "suspect

15 . L
such as race or alienage, or impinges on a "fundamental

classification”,
right”,lg such as the right to vote, the court relies on the "strict scrutiny” test

(and nearly always invalidates the law) :h

(1 did the legislature have a purpose of overriding lmportance
or "compelling interest" in passing the law?

{2) Were the means chosen necessary to accomplish that purpose
or was there a less drastic alternative?

Where the Equal Protection Clause of the U.S. Constitution has been judicially
interpreted to apply to certain "suspect classifications"”, the Hawail Constitution

makes explicit which criteria are "suspect'--race, religion, sex, ancestry.

The discussion which Tollows will address 2 classifications, neither of
which are yet considered suspect under the U.S. Constitition: sex and age.
The former of course has already been denominated suspect under the Hawaii

Constitution.

Sex as a Quasi-Suspect Classification

Although the U.S. Supreme Court has found unconstitutional certain laws
which discriminate against women, sex is not quite a suspect classification under
the Fourteenth Amendment and hence the exacting "strict scruliny” test does
18

not always apply. The reluctance of the U.S. Supreme Court to treat it as

suspect and to invalidate most sex-based legislation may be traced to:
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(1) The historical purpose of the Fourteenth Amendment to act as
a shield against racial discriminatijon;19

(2) A desire not to pre-empt the state legislatures in their
decision whether or not to ratify the Equal Rights Amendment
(ERA: discussed below).20

The Court has also distinguished laws which discriminate on the basis of
sex from laws which impaect on one sex; the latter need only pass muster under

21

the reascnableness standard. Furthermore, the Court has been inconsistent

in its treatment of laws which discriminate "in favor of” w,xroman.z2 These laws
are felt by some observers to be invidiously discriminatory because a stigma of

inferiority attaches to protective 1egislation.23

Due to the reluctance of the U.S. Supreme Court to declare sex a suspect
classification under the Fourteenth Amendment, it is thought that the elimination
of sex as a permissible factor in determining the legal rights of men and women
depends on the ratification of the national Equal Rights Amendment (ERA) and

the addition of an ERA to state cansﬁultuticms,2‘4

The national ERA, proposed as the Twenty-Seventh Amendment to the

Constitution, reads as follows:
Section 1. Equality of rights under the law shall not be denied
or abridged by the United States or by any State on account of sex.

Section 2. The Congress shall have the power to enforce, by
appropriate legislation, the provisions of this article.

Section 3. This amendment shall take effect two years after the
date of ratification.

As of this writing, 35 states have ratified the national ERA ;25 16 states

including Hawail have an ERA provision in their constitutions. 2
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Arguments For and Against ERA

Arguments advanced in support of the national ERA:Z?

(1 There is the need for a single coherent theory of sexual
equality and consistent nationwide application;

(2) Passage and ratification of ERA can be accomplished by a
campaign of limited duration, 28 and political energy need not
be dissipated in piecemeal reforms of existing laws;

(3) ERA will give a political and psychological boost to legislative
reform;

(4y There is need for a concerted attack on sex discrimination,
the effect of which will be felt in all areas of the law.
Through ERA women will achieve gains in the areas of
property rights, marriage, and divorce, the right to engage
in an occupation, and freedom from discrimination in
employment and education;

(5) The advantages of protective legislation can be extended to
men. For example, with respect to child support and
interspousal support in case of separation and divorce, both
spouses can be made equally liable on the ability-to-pay
principle .29

It should be emphasized that although the view underlying ERA is that
women should be judged as individuals in terms of their own capacities and
experience, ERA would not proscribe laws which dealt with physical
characteristics unique to one sex or the other. "So long as the law deals only
with a characteristic found in all (or some) women but no men, or in all {or
some) men but no women, it does not ignore individual characteristics found in
both sexes in favor of an average based on one sex.”go Where no unique
characteristic obtains, however, laws would be written in terms of "functional”
classifications, based on the measurable traits and abilities of people as

individuals . 5.

On the other hand, in situations which involved disrobing, sleeping, or
performing bodily functions before members of the opposite sex, ERA would be
counterbalanced by the right of privacy discussed in chapter 8. Thus, despite
ERA, there would continue to be separation of the sexes in public restrooms,
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segregaltion by sex in sleeping guarters of prisons or similar public institutions,
and segregation of living qguarters in the military .32
Arguments raised in opposition to ERA:
(1)  Existing laws are adequate to the task of eﬁmmatm% sex
discrimination, and only need to be properly enforced;?
(2) Rather than add a vague provision to the Constitution, it
would be better to amend existing laws {("specific pills for
specific ills') ;34

(3 ERA is merely a symbol of equality and one of uncertain’
effect;35

(4) ERA will have a destructive effect on protective legislation,
especially in the areas of labor and family law ;36

(5) ERA will have a negative effect on the image of Amerjcan
motherhood . 37

The Impact of the State ERA on Hawaii Law

Although as vet there have been no appellate decisions under the Hawail
38

ERA,”" the provision has had a definite impact upon legislative revision.‘gg For
example, in 1973 the legislature eliminated the requirement that unemployment
compensation claimants who leftl work because of homemaking obligations supply
more evidence of availability for work than other ciamants.éﬁ The legislature
also deleted the pregnancy disqualification from the unemployment compensation
statute,41 and amended the exclusion of pregnancy from temporary disability
insurance.éz In 1974, the legislature amended the public emplovee health
benefit provisions o extend such benefits fc spouses rather than only to

43 The public employment retirement system provisions were amended

widows.

s¢ that widows and widowers would be treated alike.44 in 1975, the legislature
enacted a Fair Credit Extension Act prohibiting discrimination in credil
transactions on the basis of marital staﬁc!.ls;g‘5 and discrimination on the basis of
marital status was prohibited in addition by amendments to the Fair Emplovment
Practices Law% and to the law governing discrimination in real property

. 47
transactions.

A
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Further opportunities to conform statutory law to ERA remain, in the

AR
areas of family law, probate, and criminal law, among others.%

Age as a Suspect Classification?

Just as efforts o eliminate racial discrimination provided a useful analogy
for the movement against sexual discrimination, sexual equalily is supplying an
analogy for the elimination of age-based discrimination, particularly as regards
mandatory retirement. When the U.S. Supreme Court invalidated mandatory
maternity leave and return-to-work rules, on the grounds that individualized
determinations were necessary, it also threw into doubt mandatory retirement
pz"o‘;risions.49 The U.S. Supreme Court, however, has declined to view age as a
suspect classification or the right to public emplovment as fundamental, and has

upheld compulsory retirement as meeting the reasonableness te5t.50

The Hawail Supreme Court has found a viclation of equal protection where
there was a provision permitling the continued employment of a post-65

university faculty member, and the faculty member demonstrated superior

—

competence only to be terminated anyway.bl The Court nonetheless allowed that

"the use of a certain age as cul~off peint in employment may be justified when

uniformly appllied and when used without provision for individual evaluation’.

Numercus arguments have been advanced in favor of mandatory
retirement, including the comparative inefficiency of older workers, the greater
tendency of older workers towards illness and absenteeism, the need to keep the

lines of promotion open, and the administrative costs of Individualized

. . 53 . , . .
determinations . It is also maintained that many workers look forward to

-

) . 54
retirement at 65 or even earlier.

Against compulsory relirement are considerations of individual competence

and ability to continue work, financial need, and the loss of self-esteem after
forced separation from the work force,””



BELL OF RIGHTS

The Hawall legislature, in the context of employment, has already
included age among those classifications considered inherently suspect. It is
the stated policy of the legislature in establishing programs on aging 1o secure
equal opportunity in employment for older per‘sons.SG Also, employers may not
refuse to hire, pay discriminatory wages to, or discharge an individual on the
basis of age,m However, to prohibilt mandatory retirement it would appear

P . , . 58
necessary to add age to these suspect classifications in Article I, section 4,77 o

]

1o ban forced retirement by statute.

Possible Approaches to Equal Protection Issues

The general anti-discriminatory provisions of Article 1, section 4, could
be expanded to include political and military rights, or the qualifying adjective
"civil” removed, empowering the courts fo act against any form of

discrimination. 60

Article 1 contains 3 references fo sex discrimination: sections 4, 12, and
21. While these provisions are redundant and could be merged, it can be argued
that all should be retained since together they give the principle of sexual
equality an emphasis a single provision would not supply. It is not clear
whether a prohibifion against sex discrimination also encompasses discrimination
on the basis of sexual preference or marital status.m These might be added zs

suspect classifications to Article I, section 4.

Other classifications which might be denominated suspect under section 4
are age62 and physical or mental handicap.63 For a discussion of the rights of
the physically and mentally handicapped, see Hawail Constitutional Convention
Studies 1978, Article VIII: Public Health and Welfare,
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Chapter 5
SEARCHES AND SEIZURES

The Hawaii constitutional provision on searches and seizures as set forth
below is identical to the Fourth Amendment of the United States Constitution
except for the underlined portions below which do not appear in the federal

T
provision:

Section 5. The right of the people teo be secure in their
persons, houses, papers and effects against unreasonable searches,
seizures, and invasions of privacy shall not be violated; and no
warrants shall issue but upon probable cause, supported by oath or
affirmation, and particularly describing the place to be searched
and the persons or things to be seized or the communications sought

to be intercepted.

The basic purpose of the provisions in the Fourth Amendment of the
United States Constitution is to safeguard the privacy and security of
individuals against arbitrary invasions by government officials.2 Thus,
reascnable searches are permitted, but unreasonable searches are not
permifted. Generally, except for a few specific situations, warrantless s%arches

The

rationale is that a neutral and detached magistrate should make the decision to

are considered "per se unreasonable under the Fourth Amendment”.

allow a search rather than the officer "engaged in the competitive enterprise of
ferreting out (:rime”4 who may have to make a hurried decision, subject only to
a review after the fact by hindsight judgment. This strong preference for
search warrants has led the U.S. Supreme Court to note that "in a doubtful or
marginal case a search under a warrant may be sustainable where without one it
would fall”.®

In order for a search warrant to issue,6 there must be an affidavit or
complaint that sets forth facts establishing probable cause to believe that the
goods to be seized are in the place to be searched. The warrant must contain a
particular description of both the items to be seized and the place to be
searched which need not be of great exactitude, so long as the description is
clear enough that nothing is left to the discretion of the officer executing the

search. 7
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Probable Cause

Probable cause exists when the f{acts and circumstances within the
officer's knowledge and of which the officer has reasonably frustworthy
information are sufficient by themselves to warrant a reasonable belief that an
offense has been or is being commimed,g Probable cause is generally based on a
combination of factors each of which may be insufficient by themselves to
constitute probable cause but which, wviewed as a whole, constitute probable

9
cause.

Probable cause te arrest and probable cause to search are not necessarily
the same. For a search, there must be probable cause that the items sought are
connected with criminal activity and that they will be found in the place to be
searched. For arrest, there must be probable cause that an offense has been or
is being committed, and by the person fo be arrested. The showing of the
probable guilt of a person is not in itself adequate justification for searching the

. . 10
person’'s premises, ang vice versa.

In determining probable cause, it is permissible to use evidence that may
not be admissible at trial. For example, prior reputation, including a prior
criminal record,n may be considered. Hearsay is also permissible, but the
application for the warrant must contain the underlying circumstances [yom
which the conclusions of the information are based, and the underlying
circumstances from which to bhelieve that the informant is credible and the

12 In this area not only the informer's relability must be

information reliable.
established but also the basis for that informer's conclusions must be shown. I
these 2 requirements are not satisifed, hearsay may still be useful to determine
probable cause if it gives enough detail that is partially corroborated by othier
sources (e.g., independent police ohservation) so that it can be concluded that

the information gained is feh'ai:)l’e.13
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Warrantless Searches

Despite the strong preference for warrants, some warrantless searches

are permissible. Even though a warrant is not required, however, the search
. . 14 .

must still be conducted in a reasonable manner,” although what is reasonable

may vary according to the context and type of the search.

Plain View. If there is a valid prior intrusion by the police; for example,
if the police have a waz‘ranfi,iﬁ are arresting the person, are responding to an
emergency, or have some other legitimate reason for being there, the police may
lawfully seize incr‘im1’naizing16 objects falling in their "plain view“‘w The
discovery of the evidence in pilain view must, however, be inadvertent; the

18

officer cannot know in advance that it is there. Unaided police observations

19

into private premises may be permissible,”” but unless there is a warrant, the

police appear to have no right to peer into people's windows with special

equipment not in general 356.20

Consent. Where a valid consent is given, a warrantless search may be
conducted, even though there is no probable cause for the search. Consent is

2l Voluntariness is determined by

valid when it is voluntary and uncoerced.
examining the circumstances that surround the giving of the consent to search.
Knowledge of the right to refuse, the coerciveness of the arrest and
interrogation, and the like are factors to be considered in making this
detemination.22 Consent given after a show of authority may not be deemed
valid. Therefore, a police officer who demands entrance on the basis of police
authority23 or on the basis of a defective or nonexistent WarrantM cannot

justify the search on the basis of consent.

Courts have also recognized the validity of the consent of certain third
parties to conduct a search of a suspect’s belongings. Where one has a right of
occupancy or possession at least equal to that of the person contesting the
search,25 that person may give a wvalid consent for a search of the object or
premises. Each co-inhabitant is deemed to have "assumed the risk that one of

their number might permit the common area fo be searc%:u%d”.26
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Search Incident toc Arrest. When a custody arrest is made {(i.e., for the

purpose of taking the suspect to the station), the arresting officer may search
the arrestee and the area in the arrestee's immediate contrel for weapons and
evidence,m Despite U.S. Supreme Court decisions that have held otherwise, 28
the Hawaii Supreme Court has ruled that, under the state constitution, a search

incident to arrest is lmited only to what is "reasonably necessary (o discover
Yy 3 ¥

the fruits or insirumentalities of the crime for which the defendant is arrested,
or to protect the officer from attack. or to prevent the offender from
escaping”.zg For example, where the suspect is arrested for armed robbery,
the police would not be justified in opening a small packet found on the arrestee
that was not likely to contain a weapon. If, however, in the course of an
appropriately limited search, the police inadvertently came across evidence of
another crime, they may of course seize it and use it as evidence against the
arrestee.gg Where the search is of 8 more Intrusive nature {(i.e., searches that
invade the body), a warrant is required unless there are exigent circumstances

1
that threaten the loss of evidence.?’“

Hot Pursuit. Police may make a warrantless entry of premises in hot
pursuit of an offender.32 Once on the premises, the police may lawfully make a
thorough search of the house for weapons and for others who might be present.
The exigencies of hot pursuit, however, cannot excuse a lack of probable
cause, and so for example, if the police follow a fleeing suspect into an
apartment house, they may not search any of the apartmentis unless they had
probable cause to believe that the suspect was present in a particular

apariment. 33

Stop and Frisk. A police officer may conduct a stop and frisk if the

officer has observed specific conduct on the part of the person to be frisked, or
has reliable information, from which the officer can reasonably infer that
criminal activity may be afcoot and that the person to be frisked is armed and
presently dangerous‘34 Under the standard set forth in the leading case of
Terry v. Q_@ﬁﬁ the officer must make a few inijtial inquiries before initiating a
frisk, and the frisk is limited to a pat down of the suspect's outer clothing for
weapons only. The officer can intrude into the suspect’s clothing only if during

the frisk the officer feels something that could be a weapon. However, there
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may be circumsiances that could justify a frisk without being preceded by these
steps, such as when the officer has reliable information that the suspect has a
gun on the suspect's person and, given the character of the neighborhood, the
time of night, and the initial actions of the suspect the officer regsonably fears

for the officer's safety.gG

Exigent Circumstances. No amount of probable cause for sgearch can

justify a warrantless search or selzure absent exigent circumstances.g? An
automobile, because of its inherent mohility, creates its own exigency (see the
automobile exception below). Officers can conduct a warrantless search of a
person’'s belongings "where they have probable cause to believe that the thing
to be searched contains contraband and where that thing is threatened with

38 However, once the

imminent removal [i.e., to another statel or destruction”.
defendant is arrested and the defendant’s belongings are seized and placed in
custody, the exigencies which might have existed can no longer justify a search
without a warrant.gg Consistent with the tendency of the courts to give the
greatest protection to the privacy of the dweﬂing,% the "threatened
destruction” exception to the warrant requirement for private homes is limited to

cases where the goods seized were "in the process of destruction” .41

Automobiles. Automcbiles are not entitled to as much protection as homes
or off:%ces,éz and a search of an automobile is considered far less intrusive on
Fourth Amendment rights than a search of one's person or of a building.%
Furthermore, because a car can be quickly moved out of the locality, it is often
impractical to secure a search warrant for a car being operated on the :~3’£reet.44
Thus, a warrantless search of a vehicle is permissible upon probable cause.

The search may be conducted at the place of arrest or ai the station house.46

It was thought that the "automobile exception” would apply equally to
other movable objects like trunks, suitcases, boxes, and the like, since goods
in the course of transportation or concealed in a moving vehicle could be readily
moved out of the reach of a search warrant.47 The U.5. Supreme Court has,
however, recently refuted this notion. Even for footlockers in the course of
transport as part of the defendant's luggage, a warrantless search is not
justified. Unlike automobiles, which are susceptible to theft or intrusion by
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vandals due to their size and inherent mebility, a footlocker can be safely
secured from tampering. Furthermore, a person's expectation of privacy in
perscnal luggage is much greater than in an automobile. Once the defendant is
arrested and the luggage was safely transferred to headquarters, then, there is
no danger that the luggage or its contents could have been removed before a

valid search warrant could be Obtaéned,%

Other Searches. Inventory searches of persons to be iailed or of

automobiles in lawful police custedy are permissible without warrants,ég as long
as they are conducted pursuant tc standard police practices and not as g
51

of

persons entering the coumrygz are alsc permissible, if they are conducted at

pretext for an investigatory search.‘sg Warrantless border searches

the border or "its functional equivalent” (e.g., an established station near the
border, or an airport that is the destination of a nonstop flight from a foreign
country).53 Warrantless searches at the airport for Weapons% or quarantined
plants and 1°r'uit:s’55 are lawful, and warrantless inspections of licensed premises

56 But unless there is

(such as gun and liquor stores) have long been upheld.
an emergency or the owner consents, routine administrative inspections of
residential and commercial premises for fire, health, and safety violations azre

impermissible without a warrant;.57

The Exclusionary Rule

The base principle of the Exclusionary Rule is that evidence seized in
viclation of the defendant’s constitutional rights is not admissible at trial.
Although the Exclusionary Rule had long been applied where there was a
violation of the Fifth Amendment,sg the rule was first applied to Fourth Amenl-

ment violations in Weeks v. United States.’’ There, the Court held that
evidence seized by federal officers in viclation of the Fourth Amendment wou ld
be inadmissible in federal prosecutions. Later, in Mapp v. Ohio,60 it was held
that the Fourteenth Amendment required that the Fourth Amendment guarantees

be made binding on the states. Hawaii, however, has always been bound by the

Weeks decision, by reason of its first being a territory {and hence subject #0
federal laws) and later by incorperation of the Fourth Amendment and all feder.al
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cagses coenstruing it into the stale ;’:oﬁsi‘imti&n.a The rule has been expanded to
require the exclusion of evidence obtained through other constitutional

violations. 62

The rule has been justified on 2 main grounds: to deter police misconduct
by removing the incentive to engage in such action, and to preserve the
integrity of the judicial process, by refusing to make the courts a party to the
illegal actions of the police by not allowing the use of the evidence selzed. :
Since Mapp, however, the deterrence rationale has become the overriding
rationale for the rule, and the judicial integrity rationale has moved to a

relatively insignificant position. 64

The Exclusionary Rule is applicable in quasi-criminal proceedings (e.g.,
forfeiture proceedings, where the object is to penalize for an offense against the
law, even though it is a civil proceeding).65 It is applied to evidence which is
“tainted"” by the illegal activity of the police--evidence gained not only directly
from the illegal police action, but also gained through the use of information
acquired from that misconduct66~«~but it is not applied to evidence obtained as a

result of a search by a private person.67

Exceptions to the Exclusionary Rule

Because the exclusion of otherwise valid evidence often leads to the
release of an apparently guilty individual, the courts have generally applied the
rule only to those situations where the deterrent effect is greater than the
social cost of excluding probative evidence. Accordingly, a number of
exceptions to the rule have been developed to prevent the rule from extending

beyond the point of diminishing returns.

{1) Independent Source. The U.S. Supreme Court has held that
knowledge of facts obtained illegally may nevertheless be used in court if such
knowledge is also gained from an independent source.68 Since there is an
independent source for the evidence, the police will not have obtained that

evidence by an exploitation of their illegal actions, and the police will thus not
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have gained from their ilegality. In the court's view, this exception minimized
the opportunity for the defendant to receive an undeserved and socially un-

desirable bonanza due to police mistakes.

Where the discovery of evidence is a result of both illegally and legally
obtained information, the evidence may be admitted if the illegal information was
so insubstantial that it played only a minimal role in the discovery of the
evidence and did not significantly direct the investigation toward the
evidence.69 Even where there was in fact no independent source, evidence may
be admitted where it would have been discovered anyway, e.g., through

[

standard police procedures. 7

(2) Attenuation. If evidence is obtained solely as a result of the illegal
actions of the police, the evidence may still be admissible if it has not been
obtained by "exploitation of that iilegality” and instead is a result of "means
sufficiently distinguishable to be purged of the primary taint” of the illegal

, 71
actions,

For example, in Wong Sun v. United States, the defendant was illegally

arrested and then later released. A few days later the defendant voluntarily
came back to make a confession. The confessions were held to be admissible
because the connection between the arrest and the statement had become s0
"attenuated as to dissipate the taint”.?z In another case, the defendant was
illegally arrested. After being taken into custody, the police went next door to
ask the neighbor to take care of the defendant's cat and dog. The tip given by
the neighbor leading to the defendant's prosecution in another case was held to

-
73

be sufficiently "attenuated”.

(3) Collateral Use. (a) Parole revocation proceedings. The Exclusionary

Rule does not generally apply in parole revocation proceedings. Unless the
police knew or had reason to believe that the suspect was a probationer,
application of the rule weould achieve a deterrent effect "speculative or marginal
at best”.%
outweigh the potential benefits from the application of the rule in such marginal
cases. It is thought that it is "extremely important that all reliable evidence

Thus, potential disruption o the probation system would far
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shedding lght on the probationer’'s conduct be available during probation
revocation hearings” > s0 a proper determination can be made as 1o whether the

person is ready for integration into society.

() Impeachment. Although the U.S. Supreme Court has held that
Hlegally obtained evidence is admissible to impeach the credibility of the

e the Hawail Supreme Court has ruled that Article 1, section 8, of

defendant,
the Hawaii Constitution, which protects the accused from self-incrimination,
requires that unless Miranda-type warningsw were given before a suspect was
questioned, statements made by the suspect may not be used either as direct
evidence or to impeach the suspect's credibility. The Court felt that to convict
a person on the basis of statements procured in wviclation of the suspect's
constitutional rights would be intolerable, and the accused's privilege from self-
incrimination must be maintained, even if it necessitates that certain criminals
must go free in order to preserve the rights of all persons accused of crimes.TS
Until this ruling is extended to other wviolations of constitutional rights,
evidence obtained as a result of an illegal search and seizure is still admissible

to impeach statements made by a defendant under direct exammatien,?g

(¢} Grand jury proceedings. A grand jury witness may not refuse to
answer gquestions on the ground that the questions are based on evidence
obtained from an illegal search. The U.S. Supreme Court felt in this instance,
that the minimal additional deterrence to police misconduct would be outweighed
by the undue interference with the effective and expeditious discharge of the

grand jury's duties. 80

(4} Standing. Before a defendant can object to the use of illegally
obtained evidence, it is well established that the defendant must have
"standing” to challenge the constitutional viclation. Standing to challenge a
Fourth Amendment viclation is granted only to those whose rights are violated
by the search itself, i.e., in situations where the governmen! unlawfully
overheard one's conversation or where the conversation occurred on one's
premises. A third party whose rights are not violated by the search itself has
no standing to challenge a violation even though the evidence may be personally

. - : 81
mermimnating.
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Anvone legitimately on the premises when a search is conducted may
challenge the legality of the search when its fruits are proposed to be used
against that persen}gz except a temporary trespassergg or burglar who has
entered the home and is there when the home is seamhed.% Standing is alsc
granted to a defendant who has a possessory interest in the premises searched,
such as the owner or iessee,sa or to the defendant who has a possessory

interest{ in the property seized,86

Where illegal possession is an essential element of the crime charged, the
defendant is granted automatic standing.W In this instance, the Court reasons
that the defendant should not have to be placed in the dilemma of either
admitting to the ownership of the contraband in order to be granted standing,
or keeping silent and losing the opportunity to challenge the illegal seizure of
evidence. Further, the Court felt that the government should not be allowed to
take advantage of contradictory positions, i.e., government would deny the

defendant possessed the contraband at the pre-trial hearing to determine

standing and then claim just the opposite at the tria%.sg
Problems with the Exclusionary Rule
The Exclusionary Rule has been attaeked‘Sg As a deterrence, the rule is

Hmited only to where the case goes to trial. It has no effect where the charges
are dropped, where the defendant pleads guilty, or where a victim of the police
misconduct is innocent. Even when the rule is applied, its effect is Hmited
because it does not directly affect the wrongdoers (the police). Instead, it
punishes the prosecutoer. Further, because of the complexity of the rule as
applied, coupled with insufficient communication between prosecutors, police,
and the courts, the police may never be cognizant of the application of the rule

in a particular case or the reasons for it.
Generally, the rule has heen criticized on the following grounds:

(1}  Nothing for the innocent: freedom for the guilty. As noted
before, the exclusion of otherwise valid evidence often acis 1o
free the guilty, while nothing is done for the victims of illegal
but fruitless searches.
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{2y The procedures to exclude evidence delay and confuse the
principal issue at the trial--the guilt or innocence of the
accused. It is not an appropriate forum for inquiring into
the actions of a third person (the police officer).

(3} The rule creates pressures on the police officer to give falge
testimony where an cobviously guilly defendant is seeking to
suppress clear physical evidence of guilt. For the same
reason, it also creates pressure on the courts to weaken the
rules governing probable cause to make an arrest, in order to
validate the search that followed, and results in making it
egsier for the police to arrest in the future.

(4) There is danger of a police officer effectively immunizing a
criminal from prosecution by deliberately conducting an illegal
search.

Specific aspects of the rule have also been criticized. For example, the
standing requirement has been attacked on the ground that it permits the police
to "ransack, coerce, and illegally seize evidence and information from all but the
intended defendant”.ge In addition, the independent scurce doctrine has been
guestioned hbecause it allows the police to take illegal shortcuts. Instead of
engaging in the standard procedures, the police could conduct an illegal search
and then justify it by showing that they would have eventually found the

evidence anyway through those procedures.

On the other hand, despite all its apparent shortcomings, the rule may be
the only effective existing deterrent to police misconduct.gl Furthermore, it is
92

They

argue there is a greater sense of professionalism in the police departments and

argued by some that the rule may indeed be performing its function.

prosecutor's offices, and because the Supreme Court carries much moral weight,
as well as legal force, the police and prosecutors are more inclined to follow
Supreme Court rulings even though there may be ways to circumvent them.
Finally, it is argued that the police do eventually find out, through a slow
filtering process, the kind of conduct that is permissible and the kind of

conduct that is not.93

As a federal remedy, the rule is still viable, and the Constitutional
Convention may wish to leave the rule as it presently stands. However, the

Convention may also wish to consider, as a matter of state constitutional law.
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modifications or alternatives to the rule, in order to correct any deficiencies it
may perceive. Alternatively, the Convention may wish to modify the application
of the Exclusionary Rule or the rules governing searches and seizures to
provide more definitive guidance for the Hawaili Supreme Court in light of its
tendency in this area to provide greater protection for the accused than that
afforded by the U.S. Supreme Court in its interpretation of the U.S.
Constitution‘% Modifications may include elimination of any one of the
exceptions o the Exclusionary Rule (e.g., the standing requirement or the
independent scurce doctrine) or strengthening the warrant requirements where
warrantless searches are now permitted. Possible alternatives to the rule may
include the creation of a cause of action for damages as a result of constitutional
vicolations, or the creation of a review board or an ombudsman to review
complaints and make recommendations or take disciplinary action against the

offending officers.>>

Although few, if any, states have adopted any constitutional amendments
which address the issues raised in this section, Louisiana does have a provision
in its constitution that grants standing to anyone "adversely affected” by an
illegal search and seizure.96 Ovwerall, however, the Convention may wish to

consider the wisdom of adopting provisions that may be overruled or made moot

97

by subsequent U.S. Supreme Court decisions. The Florida Constitution™ and

the Model State Constituti@ngs are lustrative of this point. Both constitutions

provide for a state exclusionary rule, in response to the decision in Weeks.
Both provisions have been rendered largely unnecessary by the later decision in
Mapp. Of course, if the U.S. Supreme Court takes the unlikely step of

abandoning the rule, the provisions will once again assume some importance.
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Chapter 6
ADMINISTRATION OF CRIMINAL JUSTICE

PART 1. INTRODUCTION

The investigatory and arrest procedures were discussed in chapter 5 on
Searches and Seizures. This chapter is addressed to the prosecution of the

arrestee, who 1s guaranteed the following by Article I:
{1; The right to be free from excessive bail, and the possibility
of release without bail (on "own recognizance™);

{2) The right to a presentment or indictment by a grand jury in
the case of all capital or otherwise infamous crimes;

(3} The right to a speedy and public trial by an impartial jury;

(4y The right to be free from excessive fines and cruel or
unusual punishment;

(5) The right against double jeopardy,; and

(8) The privilege of the writ of habeas corpus.

Other rights of the accused, such as the privilege against self-incrimination and

the right to counsel, are covered in chapler 7.

PART II. PROTECTION FROM EXCESSIVE BAIL
AND BAIL AS A MATTER OF RIGHT

Issues Raised by Preventive Detention: Overview

The Eighth Amendment of the U.S. Constitution and Article I, section 8,
of the Hawaii Constitution provide in part: "Excessive bail shall not be
required...." The purpose of bail is not to punish those "who have not yet had
their day in caurt”.l The primary purposes of bail in a criminal case are to
insure the defendant’s appearance in court whenever the defendant’s presence
is required, to relieve the defendant of imprisonment, and to relieve the state of

the burden of keeping a defendant pending the triai.2
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The debate about crime committed by defendants on preirial release <an

; R . 5
he broken down into 4 issues:

(1 How serious is the problem--how much crime is committed by
defendants on pretrial release?

(23 Is it possible to identify in advance those defendanis who are
dangercus and likely fo commit crimes?

(3) Is  some form of preventive detention constitutionaly
permissible?

{4} Are there methods other than preventive detention which
might be used to minimize the problem of crime on bail?

How serious is the problem--how much crime is committed by
defendants on pretrial release? The most extensive data in this area come
from the District of C(:ﬁu,lzn‘m'ua.ﬂr There is, however, no single figure that
gives an appropriate picture. The guestion of how much crime is
committed by persons on bail thus depends largely on what kind of crime
one is talking about. For the District of Columbia, during 1967 and 1868,
the concern clearly was about viclent crime. The robbery data showed

that:S

(1) The arrest rate of indicted robbery defendants on a second
robbery charge while on release may be relatively high,
perhaps as much as 30 per cent.

{(2) The arrest rate of felony defendants, as a group, on robbery
charges while on release is much lower, about 2 per cent.

(3} The arrest rate of all criminal defendants, as a group, on
robbery charges while on release is even lower still, arcund 1
per cent.

The data suggest that if the count is made on the basis of a relatively
loose measure, such as rearrests, and is made with respect to the most serious
defendants, as for example, those who have been indicted, the rate of recidi-
vism tends to be very high. 1If, on the other hand, the count is made on the
basis of a stringent measure, such as convictions or reindictments, and covers a
wider group of defendants, such as all felony arrestees, the rate of recidivism

tends to be much lower.
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Is it possible 1o identify in advance those defendants who are likely 1o
commit crimes? The problem of making sure that one detains all defendants who
will commit crimes is sure to be solved if one is prepared to detain all
defendants. Unless all defendants will commit crimes while on relegse, however,
this method detains many persons who will not commit crimes. Unfortunately,
predictive measures have bheen unimpressive.g Some observers, noting the
general lack of success in parole and probation prediction efforts, where much

. . 7
more extensive work has been carried out, have been much less hopeful.

Is preventive detention constitutional? Where state constitulions and
statutes specifically guarantee to criminal defendants the right to bail except in
capital cases, it has been held that the doctrine of preventive detention offends
such provisi{)ns.g Thus, in Re ?&g@gg@,g the California Supreme Court
disapproved the view that notwithstanding those constitutional and statutory
commands. there existed a public safety exception to the bail right. The Court
held itself compelled to the conclusion that the detention of persons dangercus
to themselves or others is not contemplated within the state criminal bail system,
and that if it became necessary to detain such persons, authorization therefore
must be found elsewhere. The Court noted that the process of civil commitment
of individuals was well developed under the jurisdiction's law, although no such
provision had been inveked in the instant case at the time the motion for release

on bail was denied.

Although the Hawaii Constitution does not make bhail a matter of right in

noncapital Cases,m that right is given under state statutory authorz‘ty’.ﬁ

Significanily, Hawaii does not provide for preventive detention except in cases
where illegal infliction of a wound or other injury may terminate in the death of

12

the person injured. Similarly, no statutory right to bail is allowed where the

punishment is imprisonment for life not subiect to parole and in cases after

o . . . 13
conviction where imprisonment is to be for 20 yvears or more.

12 like its parallel Hawailli provision,

The Federal Bail Reform Act of 1966,
grants bail as a matter of right and alsc distinguishes between freedom prior to

an adjudication of guilt and bail after conviction.b
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Are there methods other than preventive detention which might be used to
minimize the problem of crime on bail? Even staunch opponents of preventive
detention do not deny that there is some amount of crime being committed by
persons on preirial felease,16 and some attention has heen devoted to developing

alternative solutions to the problem.

One appreach is to increase the use of conditional and supervised pretrial
release programs for "high risk" defendants, such as drug abuse counseling

and job placement services.

Another approach is to speed up the trial process and thereby reduce the
arcount of time that defendants spend on pretrial release.w This idea plaved a
This Act, applicable to all federal courts, provides that after 1979 all felony
cases must be brought to indictment within 30 days and te trial within 60

days_j{8 Other important bail reform measures are discussed below.

Another alternative is release on recognizance, which is given explicit
protection under Article I, section 9, of the Hawail Constitution. Although it is
not known how far own recognizance can be extended into the defendant
population before the rate of nonappearance or the rate of pretrial crime
bhecomes unacceptable, 15 vears of nationwide experience with release on
recognizance programs has demonstrated that, for a sizeable percentage of
criminal defendants, monetary hail requirements are not necessary to ensure
appearance in coart.lg Iindeed, it has been observed that cities with the
highest rates of pretrial release and the highest rates of nonfinancial release did

not have the highest nonappearance rates.%

The Federal Bail Reform Act of 1966 designates personal recognizance as

the preferred method of pretrial release, unless the officer determines, throu gh

the use of discretion, that such a release will not reasonably assure the
appearance of the person as requéz:ed.m Even when such a determination 1is
made, however, the officer setting bail must give first priority to creating an
acceptable method of nonfinancial release by imposing conditions or restrictions

on the defendant's release. Only if nonfinancial conditions will not reasonably
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assure the appearance of the person at trial is the officer permitted to require
the execution of a bail bond. The Federal Bail Reform Act has since led to the
revision of state bail laws to authorize the use of own recognizance, and at least

18 states have followed the federal law in creating a presumption in favor of own

2
&

e}

recognizance.

The long-term use of nonfinancial releases appears assured. Indeed,
since 1971 all evidence points to the fact that the use of nonfinancial releases has
continued to expand. Two areas where growth is most evident are in the use of

pelice citation releases and conditional release.

Police release of arrestees on written promises to appear provide the
quickest and least restrictive method of re}ease.zg Since they do not reguire
the employment of additional personnel, police citations also are the least
expensive to employ. In addition, field citations reduce police expense in
transporting, booking, and jailing arrestees and are, therefore, cost-

effective. 24

"Conditions” in a conditional type release may include assumption of
responsibility for the defendant by a member of the community, limitations upon
the defendant's travel, residence, and associations, and release under a
program of supervision, which may require periodic reporting by the defendant.
The danger in conditional release is that the judges mayv overuse conditions to
the neglect of straight own recognizance. Owing to the need to supervise
defendants on conditicnal release, this method of release is considerably more

costly than straight own recognizamce.%

For those defendants for whom nonfinancial release is deemed inadequate
to ensure appearance in court, the court may be authorized to set an amount of
money which the defendant must post with the court as security. A percentage
of that amount may be retained as "costs” with the remainder returned to the
defendant when defendant appears for trial. This method of release has with-

stood the constitutional attack that it discriminates against the pooxﬂ2
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Federal Application

The U.S. Constitution expressly prohibits only excessive bail, and most
commentators agree that the Eighth Amendment gives the right to bail 10 no one,
whether juvenile or adult,Z? despile the argument that a prohibition against
excessive bail is meaningless without a guarantee of "some" ba;’,}.zg However,
the Unpited States Supreme Court has recognized that a defendant in federal
court has a right to bail in noncapital cases but only by virtue of the federal
statute.29 Persons charged with a capital offense, or convicted of an offense
and awaiting sentence or appeal, may, under 18 U.5. C.A. sec. 3148, be denied
release if the court has reason to believe that no one or more conditions of their
release would assure that they would not flee or "pose a danger to any other
person or to the community”, or if it appears that the appeal is frivolous or
taken for de‘:lay.39

In cases made bailable by other provisions of law or where the court
exercises its discretion to admit the defendant to bail, the United States
Supreme Court has said that under the Eighth Amendment bail "set at a figure
higher than an amount reasonably calculated" to insure the presence of an
accused is ”excessive”.:ﬂ However, this is not to say that "every defendant is
entitled to such bail as he can provide, but he is entitled to an opportunity to

32

make it in a reasonable amount™. At the very least, judges passing upon bail

are obligated to deny such relief only for the strongest of reason‘s.s

Comparative State Provisions

The United States Supreme Court has neot held the Eighth Amendment's
right to be free from "excessive bail" applicable to the states.?’% The 1350
Hawaii Constitutional Convention adopted the language of the Eighth Amendment
bail provision, explaining that adoption of the Eighth Amendment bail pr‘ovis{ion

"...will give this state the benefit of Federal decisions construing the same” "

Most of the debate regarding preventive detention has centered around

federal legislation and U.S. constitutional construction. Such interpretations
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are relevant to any discussion of bail as a matter of right as they well may have
an ultimate effect upon state action, especially if the United States Supreme
Court determines that Eighth Amendment guarantees require the states as well
as the federal government to grant bail as a matter of right in all noncapital
cases. Presently, however, this debate is not of significance in the great
majority of states; most state constitutional provisions often are more resirictive
on the power of their governments to limit bail than is their federal

¥
counterpart. 36

Today, 49 state constitutions have an excessive bail clause similar to the
clause in the Eighth Amendment;g? 40 state censtitutions also have a provision
creating an absolute right te bail in noncapital cases.SS These constitutions
contain basically the same provisien as Colorado's Constitution. The Colorado

Constitution provides: 39

All persons shall be bailable by sufficient sureties, except for
capital offenses, when the proof is evident or the presumption great.

Only 16 states do not have bail as a matter of right in noncapital cases as
a constitfutional guarantee. Of these, 5 provides for the right by statute
(including Hawaii}% and the other 5 have only an excessive bail provision in

their constitutions similar to the one in the U.85. C‘onsﬁ‘mtic)n.41

Hawaii Application

Hawaii's Constitution adopts the excessive bail provision of the U.S.
Coms’l:itutz;on.4“2 However, Hawaii's Constitution does neot have a provision
creating an absolute right to bail in noncapital cases. Article I, section 9, of

the Hawaii Constitution in part reads:

Excessive bail shall not be required,.... The court may dispense
with bail if reasonably satisfied that the defendant or witness will
appear when directed, except for a defendant charged with an offense
punishable by life imprisonment.
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The second sentence of Articie 1, section 9, was added by the 1968 Hawail
Constitutional Convention. The reason for the amendment was to reflect the bail
procedure under statutes implementing section 9.{3‘3 Morecver, the amendment
"simply clarifies the scope with respect to the requirement of bail and would
remove doubts, if any, as to the discrelionary powers of the court in the matter
of bair.

Hawail provides for the right to bail in noncapital cases by statute.@ﬁ
Since the pertinent Hawaii statutes today are substantially the same as they
‘were at the time of the 1968 Constitutional Corwentian,4‘6 the interpretation
behind the constitutional amendment appears to provide a constitutional right to
bail in noncapital cases. The amendment, assuming it guarantees the right to
bail, goes further and provides a less burdensome alternative to bail, that is, it
allows dispensing with bail altogether, a practice commonly known as release on
own z*aec:z:}g'mlzance.47 However, since the framers of the 1968 amendment did not
include the right to bail provision present in Hawaii's statutes, the language of
the amendment which reads "may dispense” creates doubt as to whether the
provision reguires a right to bail as an essential first step before reaching the
issue of dispensing with bail. However weli-intentioned the framers of the
amendment may have been in seeking to expand the rights of the accused, the
issue has become muddied because of the absence of a right to bail provision in
Article I, section 9. None of the 40 state constitutions which have a provision
creating an absolute right to bail in noncapital cases appear to contain language

as ambiguous as that found in Hawaii's constitutional provision.

In Hawaii, as in the 40 states which have bail as a matter of right 1n
noncapital cases as a constitutional guarantee gnd in those other 4 states which
provide for the right by sﬁ:a‘mte,49 while the court may entertain testimony as 1o
the circumstances surrounding the charge for the purpoese of determining the
amount of bail, the right to bail cannot be denied except in cases invelving
offenses punishable by imprisonment for life (or in those states which allow

capital punishment, for capital offenses),so

The Hawaii Supreme Court, following the lead of the United States

Supreme Court,m has said that an accused has the right to have reasonable bail
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set, that is, that amount which is necessary o assure that the defendant will

.52 o . : .
appear for trial. Yet, bail is not excessive merely because the accused is
unable to pay it, "'but he is entitled to an opportunily to make it in a

i3
reasonable amount. '

Capital Punishment and Bail

Aljthough Hawail does not allow capital punishment, it might be noted that
in jurisdictions operating under constitutions guaranteeing the right to bail
except for capital offenses when the proof is evident or the presumption
great,54 many courts have held that where the death penalty no longer is
applicable for the offense charged, the offense no longer is capital, and

therefore the ban on bail no longer app.‘iies.SS

Other courts have disagreed with this "punishment” analysis and have
adopted the "classification” theory. They reason that their state constitutions
classified crimes as capital and noncapital because of the gravity of the crime,
and that despite the fact that these crimes no longer are punishable by death,

the underlying gravity of the crime still exists .06

This controversy emerged after the United States Supreme Court handed

r

death penz_ﬂty.S8 However, courts which adopted the ‘classification” theory
placed great emphasis on the fact that Furman is a judicial rather than a
legislative abolition of the death penalty, and that legislative determination of

the gravity of capital ¢rimes has not heen altered and must be respected.ag

This debate largely has been mooted, however, by the United States

punishment.
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Possible Constitutional Revision

Although Hawail by statute has established bail as a matter of right, in
those 5 states not having a specific constitutional or statutery guaranty of the
right to bail, it has been recognized that a siatute authorizing preventive

6l thus emphasizing the

detention under certain circumstances is  wvalid,
importance of the specific bail guaranty upon the issue of the walidity of

preventive detention.

The bail system as outlined above generally has been met with approval in
Hawaii. Constitutional revision therefore may focus on including as a
constitutional right under Article 1. section 9, of the Hawail Constitution an
absolute right to bail in noncapital cases. The Constitutional Convention rnay
recognize and approve the clear language of the Colorado constitutional

provision, a provision typical of those of 39 other states b2

All persons shall be bailable by sufficient sureties, except for
capital offenses when the proof is evident or the presumption great.

Since Hawail does not allow capital punishment, the words "capital
offenses” might be deleted from the provision above and inserted in lieu
therecf, the words "offenses punishable by impriscnment for life not subject to
parcle”™.  The Constituticnal Convention also may leave intact the 1968
amendment to Article I, section 9, of the Hawaii Constitution. As propoesed, the
Hawail provision would minimize pretrial detention and provide an alternative to

hail. Article I, section 9, would read:

Excessive bail shall not be vequired,... All persons shall be

bailable by sufficient sureties, except for offenses pim;shdbl- by
uﬂgrlsonment for life not subject to pamée when the pm@f is

evident or the Esesumgtlon great. The court may dispense with bail
if reasonably satisfied that the defendant or witness will appear
when directed, except for a defendant charged with an offense

punishable by life imprisonment. (New material underscored)

Adoption of the Colorade constitutional provision would resclve the

confusion in the Hawaii Constitution as to the nature of the right to bail.
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The Constitutional Convention alse may wish 1io  explore various
alternatives which might be used 1o minimize the problem of crime on bail.
These include speeding up the frial process and increasing the use of
conditional and supervised pretrial release programs for "high risk"” defendants.
Nonfinancial release, commonly known as release on recognizance, already has

been given a constitutional stamp of approval in Hawali.

Because Hawail provides for a statutory right to bail, a system which
allows preventive detention of suspected dangerous defendants would be fraught
with problems in terms of due process. Such a system would be contrary to the
whole foundation of our penal system since the laws punish for past offenses,
rather than prevent future ones. The public safety exception thus requires a

presumption that an accused is guilty rather than innocent.

Leaving aside the constitutional problems involved, to date predictive
measures have not been useful in identifying in advance those defendants who
likely are to commit crimes. Similarly, I5 vears of naticnwide experience with
release on recognizance programs has demonstrated that money  bail
reguirements, much less preventive detention, do not seem to be necessary to
ensure appearance in court. Finally, it is not difficult to imagine how a system
such as that described could be abused. The experience in some European
countries, and in the juvenile courts of this country, which have systems not
too far different from that described, show that it is very easy for the fine
language of the statute to be ignored and the requisite finding of dangerousness

to be made routinely in a majority of cases.63

PART 111. PRESENTMENT OR INDICTMENT
BY GRAND JURY

The Hawail constitutional provision dealing with the grand jury

o

provides: 64

No person shall be held to answer for a capital or otherwise infamous
crime, unless on a presentment or indictment of a grand jury, except
in cases arising in the armed forces when in actual service in time
of war or public danger....
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The grand jury has been historically regarded as a bulwark of liberty
because it acted as an independent body, composed of members of the community
which could interpose its judgment hetween the state and the iﬁdividual.ﬁg It
stood as a shield for the individual from the excesses of an overly zealous or
politically motivated prosecutfor. 66

el

The grand jury has 2 main functions: o

(1) Protective. The grand jury screens the government's case; and, if

it finds probable cause to helieve the suspect committed a felony,
the suspect is indicted and brought to trial; if not, the case is
dismissed.

(2) Investigatory. The grand jury is also to independently conduct its
own Investigation. In this way, 2a grand jury may initiate
investigations where the prosecutor is not zealous enough.

As a practical matter, there seems to bhe little difference between the 2
functions today because of the domination of the grand jury by the prosecutor.
When the grand jury performs its protective function, it simply hears evidence
that was prepared beforehand by the prosecutor. In its investigatory capacity,
the prosecutor does not present evidence but uses the grand jury to uncover it.
In both cases the grand jury hears the testimony of witnesses and sees the
evidence the prosecutor chooses to present concerning the subjects the
prosecutor chooses to pursue. The grand jury does not usually attempt to

independently use its investigatory power.GS

To perform its functions, the grand jury is granted enormous power.
Perhaps due to its image as an independent protector of individual rights, the
judicial attitude toward it has been one of great deference.69 As a result, the
grand jury is almost completely unfettered by the procedural rules that apply 1o
other judicial or quasi-judicial bodies. A witness may not be able to object to

. o . 0
any guestion on the grounds of incompeltency or irrelevancy, nor can the
witness really call upon freedom of the press guarantees. : Fhe witness who 18

a potential defendan? has no right to the presence of couﬁse}\"a nor generally of
the benefits of open, adversarial procedures. €3
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Because the grand jury carries an aura of Impartiality, a grand jury
indictment has a far more serious impact on the accused than the filing of an
information (a formal charge issued by the prosecutor). The defendant may
face a stronger inference of guilt in the minds of the trial jurors, as well as a
stronger stigma of guilt in the communiiy .74 Farther, because the grand jury
is regarded as an accusatory rather than judicial body, the defendant or
potential defendant has few, if any, of the rights during grand jury
proceedings that are accorded a defendant during trial. Thus, in addition to
being deprived of the right to be represented by counsel, the defendant may
not testify, present rebuttal evidence, cross examine wilnesses, or even be

ree

notified of the proceedings themselves, ~

Witnesses and defendants are accorded some safeguards. A defendant has
a right to an indictment from a fair and impartial grand jury, free from undue
influence by the prosecuﬁtor.?6 A witness may refuse to answer a question that
infringes on a limited number of privileged communications, such as those that
fall under the physician-patient privﬁegew or the attorney-client privﬂege.r‘?g
The witness' right against self-incrimination is also pro%tected,79 but this right
may be circumvented by a grant of immunity from prosecution for matters
concerning which the witness testifies. Once that immunity is given, the
defendant mayv not assert the self-incrimination privilege and is obligated to
testify or face punishment for contempt of court.su

Grand jury proceedings are conducted in Secret.gl Except for grand jury
deliberations and votes, disclesure of the proceedings may be made to the
prosecutor for use in the performance of the prosecuter's duties. After
indictment, the defendant has a right, upon request, to a transcript of that
perticn of the proceedings which relate to the offense charged in the
indictment. But other information may be released only when so directed by the
court in conjunction with a judicial proceeding or when permitted by the court
at the request of the defendant who has shown that the grand jury proceedings

may justify dismissal of the mdictment.gg

Despite the belief held by many that the grand jury acts as a check on

prosecutorial excesses and helps to eliminate weak cases (thereby saving time),
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critics have asserted that instead of standing between the prosecutor and the
defendant, the grand jury simply "rubber stamps" prosecution requests for
indictments. The grand jury may at one time have been an independent body,
they claim, when it was composed of a body of neighbors familiar with the @rea
under investigation and when, under eariy common law, the prosecutor was
barred from the grand jury room and the grand jurors conducted the
examination of witnesses themselves. Today, however, the grand jurv is no
longer a body of neighbors and the prosecutor is no longer barred from the
room. Instead, the grand jury is now an impersonal body, growing increasingly
dependent on the prosecutor. The critics point to the high percentage of cases
where the grand jury has acceded to the prosecution's requests for indictments
and to the high degree of reliance on the prosecutor. who schedules the
meetings, determines the agenda and what information is to be presented,
examines the witnesses, furnishes the legal advice, and provides the
investigative reseurces.gs Thus, the critics argue, the prosecutor is generally
able to have the grand jury grant the prosecutor’s request for indictment. In
addition, by presenting a weak case to the grand jury, the prosecutor <an
manage to have the grand jury refuse to indict. As a result, critics have
argued that the air of impartiality which surrounds grand jury proceedings can
be used to simply shield the prosecutor from criticism for indicting or for failing

to indict. %

The secrecy of grand jury proceedings has been justified on the basis
that it protects the witnesses from embarrassment, intimidation, or harassment
(especially if the witness is a victim of a violent or sexual crime), prevents the
defendant from fleeing before an indictment is handed down, and protects the
reputations of innocent persons whom the grand jury refuses to indict. Critdcs
counter that the secrecy deprives the defendant of the right to confront
witnesses whose testimony will be used to subject the accused to the burden of
defending against criminal prosecutions; that in most cases the defendants have
already been arrested and later released, and are thus already alerted to the
prosecutor's interest in their cases even before the grand jury meets; that they
are usually residents in any case and are therefore unlikely to flee; and that
very few persons benefit from the secrecy since indictments are returned in

most cases submitted. Finally, due to the high visibility and regularity of the

60
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grand jury meetings in Hawail, the close Knit character of most Hawall
communities, and the fact that witnesses are allowed fo talk about their
testimony, the secrecy of the meetings are rendered almost useless by the

highly accurate rumors that resslt‘gg

The nonadversary approach to the proceedings has also beepn attacked
because the defendant is not able to challenge the witness whose testimony may
force the defendant to undergo the expense, emotional suffering. and loss of
time involved in defending against a criminal preosecution. They also point cut
that since defendants can obtain a copy of the grand jury transcripts or be
informed of the nature of the charge against{ them only after indictment, the
defense has less time than the proseculor to prepare and analyze their cases.
Supporters argue that the ncnadversary approach is more efficient, since time
is not wasted in cross-examination by the defense. They also argue that since
the witnhesses will be subject to cross-examination at trial, they should nof be

subjected to it twice, especially if the witness is the victim of a sexual crime,ge

The grand jury has been criticized for its potential for political abuse.
On the faderal level, grand juries have been accused of heing used as an
instrument to suppress dissent by severely invading the political and personal
privacy of activists seeking social change.87 Because grand jury proceedings
are not subject te the evidentiary rules of relevance and competency, and
hecause a wilness may not refuse to answer a guestion on self-incrimination
grounds once immunity has been granted, prosecutors have asked, and
witnesses have been forced to answer, overbroad and prying questions like,
"describe every person who visited your house In the past six months, what
conversations occurred, and who was present when they visited", or, 'relate

88 The secrecy and insulation

every conversation you had with Smith in 19707.
in which the grand jury operates has been especially criticized in the context of
this perceived abuse, for the witness is isolated from the support of counsel and
the salutary effects of pubﬁcity.gg On the federal level, grand juries have also
been accused of abusing their compulsory powers for obtaining evidence by
continuing in session long after an indictment is handed down, in order to give
government lawyers a means to gather evidence that they would not be able to

. . . 90
ctherwise obtain under existing rules of procedure.
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Overall, the grand jury is supported as an effective boedy for
investigation into cofficial misconduct or izzac:tim‘ﬁ:}y’.gi Since it is free of control
by the electorate, it is claimed fo be more impartial than investigatory
committees (legislative or executive), whose members are either elected or
appointed by elected officials, and whose results may be "influenced by political
32 The
broad subpoena power and secrecy of the proceedings of the grand jury
facilitate the gathering of evidence and the taking of testimony {(especialiy

where reluctant witnesses are involved), and is imporiant in those cases where

considerations, partiality, and a deliberated lack of thoroughness”.

the prosecuting attorney has exhausted the other investigatory resources and is
still unable to determine whether a crime has been committed or by v\fhom.g3
Further, the grand jury can obtain an indictment against an accused person who
cannot be located, thereby preventing the statute of limitations from running.
In this way, an accused person cannot escape prosecufion by leaving the state

until the statute of limitations has expired.%

In studying the grand jury provisions of the Hawail Constitution, the 1978

Constitutional Conventicn may wish to consider the following:

Elimination of the Grand Jury Requirement. In almost half of the states,

there is no grand jury requirement.g‘) in many of these states the prosecutor

has the discretion to initiate a criminal proceeding by grand jury indictment or
by filing an infomnation,% but where the prosecutor does net proceed by

Ll

indictment, a preliminary hearing is sometimes required.gi Other state

constitutions provide that the legislature may modify or abolish the grand jury

98
system.

After an extensive study of the grand jury system in Hawaii, the National
Center for State Courts has recommended that Hawaii's grand jury provision be
deleted from the Constitution. It does not propose that the grand jury system
be abolished, but it recommends that the grand jury be convened only in
extraordinary cases upon order of the circuit court following a showing of good
cause by the prosecutor‘gg The center recommends that in most cases probabsle
cause be determined at a preliminary examination by the district courz.mo T he

center argues that this will reduce delay, provide a more competent deter-

62



ADMINISTRATION OF CRIMINAL JUSTICE

mination of probable cause, and eliminate many of the problems that stem from
the dependency of the grand jury on the prosecutor, from the secrecy of the
grand jury proceedings, and from the inability of the defendant te be
accompanied by counsel, cross-examine witnesses, or present rebuttal

evidence. 101

tampering with State Bill of Rights guarantees and whether elimination or

Critics of this proposal, however, may guestion the wisdom of

serious modification of the grand jury requirements will lead to a weakening of

other rights.

Elimination of the Investigatory Function of the Grand Jury. No state

seems to have adopted such a measure in their constitutions. As noted above,

this alternative would foreclose the potential for abuse as seen on the federal
level, yet it might also severely restrict the prosecutor in the investigation of
crime and official misconduct. The 1978 Constitutional Convention may also deem
this to be an unnecessary measure, since the standard of conduct among
Hawaii's prosecuting attorneys appears high, and consequently the instances of

. 102
prosecutorial abuse are rare.

Retain the Grand Jury in its Present Role, But Provide More Protection

for Defendants and Witnesses. Such an alfernative may include procedural

safeguards at the grand jury proceedmgs,mg such as requiring that the witness
be given the right to have counsel present, notice of the proceedings, adeguate
time to prepare for them, and the right te object to irrelevant and prying
questiozzs.m% Another possible amendment may include providing for more
grand jury iﬁdepencilerme.EO5 The 1878 Censtitutional Convention may wish to
consider, however, whether these objectives are better accomplished through

legislation or court rules,
PART IV. TRIAL BY JURY IN CRIMINAL CASES
Article |, section lI, provides in part that:

..[iln all criminal prosecutions, the accused shall enjov the right
to a speedy and public trial, by an impartial jury of the district
wherein the crime shall have been committed, which district shall
have been previously ascertained by law, or of such other district to
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which the prosecution mav be vemoved with the consent of the
accused. ...

This provision is based almost exactly on the Sixth Amendment of the U.S.
Constitution. Because the Sixth Amendment guarantees have been applied to
the states through the Due Process Clause of the Fourteenth Amendment { see
chapter 4 on Due Procesg and Equal Protection), most, but not all, aspects of
the jury trial are strictly governed by standards set forth n U5, Supreme
Court interpretations of the Sixth Amendmeni. Some issues, such as the size of
the jury, have been left to the states, and to  state supreme court

interpretations of local constitutions.

The origins of the right to trial by jury date back to the early English
common law. The trial jury became separate from the grand jury in the first
half of the fourteenth century; the jury of 12 and the requirement of a
0
100 Although the jury has evolwed
107

the

unanimous verdict also emerged at this time.
over the centuries, and is no longer hmited to male property owners,

basic arguments in favor of the right to jury trial have not changed. In Duncan

v. Louisiana, the U.S5. Supreme Court gave the following jus{ifications:mg (1)

the right is "granted to criminal defendants in order to prevent oppression by
the Government” and o give protection "against unfounded criminal charges",
(2) trial by jury is "an inestimable safeguard against the corrupt or overzealous
prosecutor and against the complaint, biased or eccentric judge”; {3) the right
reflects an "insistence upon community participation in the determination of guilt

or innocence',

The Right to Jury Trial “in All Criminal Prosecutions”

In Duncan v. Louisiana, the U.S. Supreme Court bound the states to
afford a defendant an opportunity for jury trial in all criminal cases where the
defendant would have the opportunity in federal court.m9 Despite the
seemingly absoclute language of "all criminal prosecutions”, the Court has limited
the right of jury trial to "serious" offenses for which the defendant faces a

possible penalty of 6§ months or more imp:risonment.H‘O
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Even though the defendant has a right to jury trial, the defendant may
waive, or voluntarily relinquish, it according to the terms of Rule 23(b) of the

1
Hawain Bules of Penal Fr‘{}cedure.u“

The Right to a “Speedy and Public Trial”

‘ The requirement of a speedy trial was applied to the states by the U.S.
Supreme Court in Klopfer v. North Cagg}_ix_a_g.gz The rationale behind this
guarantee is that it prevents prejudice to the defendant, whose normal routine
has been disrupted by the imposition of criminal charges and whose ability to
13 The right to a

speedy trial only emerges when the defendant becomes an "accused”, through

prepare an adeguate defense would be undermined by delay.

formal indictment or information, or 1is restrained through arrest and

detention. 114

The right to a speedy trial is relative, and delay a matter of degz‘ee.l}“S

e provides guidelines for

In federal couris, the Speedy Trial Act of 18974
determining whether the right has been violated. The Act imposes certain time
Iimits between arrest and indictment, between arraignment and trial. Delay
resulting from, e.g., the unavailability of the defendant or of essential
witnesses is not calculated in, nor is delay "where the ends of justice are
served". Where the delay is inordinate and inexcusable, the charge is fo he
dropped, either with prejudice (i.e., subsequent prosecution barred) or
without prejudice {subsequent prosecution possible). In Hawaii, Rule 48(b) of
the Hawail Rules of Penal Procedure permits the dismissal of the charge, with or
without prejudice, if trial is not commenced within 6 months from the date of
arrest or filing of the charge. Certain types of delay are not counted into the

fi-month period, including the catch=-all delay for "good cause”.

The reguirement of a public trial was imposed on the states by the U.S.

Supreme Court in In re (}livez',ui and has been recognized by the Hawail

Supreme Court since 1906.7 "TA] public trial is a trial at which the public is

w19

free to attend, public attendance being an important safeguard of the

integrity and impartiality of the courts. Judges, however, are not prevented
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from excluding persons "whose conducl or presence in the courtrooms is such
. . . . . o 120
that the orderly, fair and impartial functioning of the courts are affected”.”

The Right to Trial by “an Impartial Jury”

The right to an "impartial jury” is perhaps the most heavily interpreted
aspect of the jury trial. United States and Hawail Supreme Court decisions lead
to the conclusion that an "impartial jury” is: {1} one which reflects a fair
cross~gection of the community: (2) one from which biased jurors have heen
removed; and (3) one which has been insulated from highly prejudicial
publicity.

Fair Cross-Section of the Community. The U.S. Supreme Court has not
insisted that the jury rolls or the wvenire (the panel from which the jury is
selected} be a perfect mirror of the community or accurately represent every

121 It does require that the juryv be broadly representative

and that systematic exclusion of identifiable groups is .imper‘misssibie.mz

identifiable group.

Jurers may be selected more or less randomly from one or more
presumably standard, neutral lists, such as voter registration lists, or may be
chesen by selectors  exercising  Tdiscretion™ as  to who should serve.
Discretionarv methods are much more rigorously scrutinized by the courts than
random methods, so as to insure that no group is being purposefully
e&‘liminated.123 Almost every court has approved the use of voter iists.izq In
Hawali, voter lists are used, with optional supplemental lists such as taxpavers'
or drivers' license lists. In the First Circuit {Oahu), wvoter Ilisis are
supplemented with names from the telephone boo 125 However, even with the
random method of selection, certain groups tend to be underrepresented on

juries--blue~collar workers, non-Whites, the young,. the elderly, and wmmez";.:*“26

The underrepresentation of certain groups is due in part to the

inadequacy of voter lists as an exclusive source of jurors. It is also due to the

fact that the pool of potential jurors is further narrowed by:
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(b Disgualification {e.g., not & citizen of the U.S. or Hawaii, 18
vears old, and a resident of the circuity; 127

{2) Exemption {e.g., is an attorney or practicing physician) 2%
(3) Excuse (e.g., "serious personal hardship” or other "good

cause™). 129

The groups underrepresented on iuries are those most often assumed by the
courts to be inconvenienced by jury service and therefore most often

excused.lge

Elimination of Biased Jurors. After potential jurcrs are summoned to the

courthouse, the pool is5 narrowed still further by a process of guestioning

known as voir dire. In Hawall state courts, the gquestioning is conducted

131

primarily by the attorneys, rather than by the judge. The attorneys are

permitted an unlimited number of "challenges for cause” where thev can
demonstrate to the judge a "narrowly specified, provable and legally cognizable

132

basis of partiality™ such as a relationship to the defendant or admitted racial

prejudice.l?’g The attorneys also are permitted a limited number of "preemptory

challenges”, which are exercised without giving a reason, "without inguiry and

2
without being subject to the court's control® .1‘)4

Although the use of preemptory challenges has been criticized for tending
to remove those who appesar idiosyncratic and also minorities who would make the

jury representative,l% it 1s nonetheless seen as helpful in weeding out jurors

affected by bias, where bias cannot be clearly proved.mﬁ

Careful jury selection procedures and thorough voir dire inquiry are
especially important in heavily publicized cases. Each prospective juror needs
to be questioned--out of the presence of other prospective jurors--as to
whether the juror has been exposed to prejudicial publicity and whether the
jurcr has a fixed opinion as fo guilt or innscence.lg? Qualified jurors do not
have to be completely ignorant of the facts and issues of the case, but on the

other hand, a juror's good-faith assurance of impartiality is not necessarily

enough. 138
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Insulation of the Jury from Prejudicial Publicity. Two of the more

extreme methods of controlling prejudicial publicitv--use of the silence order

and sanctions against representatives of the media who viclate the order--are
discussed in chapter 3 on the First Amendment. Other methods of facilitating
an impartial verdict include: (1) continuance; (2) change of venue; (3)
cautionary instructions to the jury, (4) seguestration; and {5) resfrictions upon

public statements made by court-related personnel.

The continuance is a postponement of the trial until the effect of publicity
diminishes. It is disadvantageous in that it conflicts with the guarantee of 3

speedy trial. 159

The change of venue entails removal of the case to another jurisdiction
which has not been affected by the inflammatory publicity. The Hawaii Rules of
Penal Procedure, Rule Z2I{a) permits transfer to another circuit, upon motion of
the defendant, where the court is satisfied that there is "so great a prejudice
against the defendant that he cannot obtain a fair and impartial trial”. The
change of venue is of questionable benefit in the event of a major crime
publicized s%atewide.i% It also compels the defendant tc waive the defendant's
constitutional right to be tried in the "district wherein the crime shall have been

141

committed", But Article 1, section 1, by explicitly allowing for the possibility

of a change of venue ("or of such other district...”), is plainly more concerrred

with the detrimental effects of prejudicial publicity.

It has been argued that careful voir dire inquiry of prospective jurors,

followed by instructions to jurors once seated not to read, listen to, or view
142

news reports, will yvield an impartial verdict. Sequestration, or isolation of

the jury throughout the trial, will effectively prevent exposure to publicity, but

has drawbacks in terms of the expense and hardship tfo jurors.mg Also,

isolation could produce undesirable results during the jury's deliberations such

as the domination of the group by one faction or individual.lqlﬁ}‘

Rather than impose a silence order on the press, the court can attempt to
limit information released to the press by court-related perscnnel--the police,

. 145 . . .
prosecutor, defense counsel, and wilnesses. This, however, interferes writh
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their First Amendment rights. One court has heid that lawyers' comments about
pending or imminent litigation can only be proscribed if they pose a "serious

and imminent threat" of interference with the fair administration of j;ustice,i%

Juries of Less than Twelve/Less than Unanimous Verdicts

Since 1970, the U.S8. Supreme Court has been promoting 2 important
changes in the structure and functioning of the jury: (1) reducing the number
of jurors, as a means of obtaining efficiency and economy; (2) allowing majority,
instead of unaniﬁlzgas, verdicts, as a means of reducing the time and difficulty

7

of deliberations. In a series of decisions, the Court has ruled that the

traditions of juries of 12 and unanimous verdicts are not required by the consti-
tution. Juries of less than 12 have been approved in state criminal cases_,mg
and in federal civil cases.k}g Less than unanimous verdicts have been allowed
in state criminal cases (and by implication, in state civil cases) bul disallowed
for all federal cases.lw The Court has vet to decide whether a jury of less

than 12 and a majority verdict together would pass constitutional muster.

The Court is of the view that a jury of less than 12 still fulfills the
requirements of a juzf‘y:151 (1) "large enough to promote group deliberation™;
{2) "free from outside attempts at intimidation'; (3) able to "provide a fair
possibility for obtaining a representative cross-section of the community”.
However, there is some evidence that smaller juries are less representative, less
reliable (the more jurors, the less random error), and more erratic in their
vez*dsz:tsm152 Roughly, the same arguments apply to the guestion of majority

verdictis. 153

It is also questionable whether smaller juries save time and money, or at
least whether the savings are significant enough to warrant the change.
Smaller juries are less prone to "hang"--or be unable to reach a unanimous
verdict--but perhaps a "hung" jury is an indication of some substantial,
unresolved controversy and shows that the government has not proved its case

against a criminal defendant bevond a reasonable doubt.}‘54
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A number of states have reduced the size of the jury in civil and
misdemeanor cases,]’55 and 8! out of 94 federal districts have adopted 6-person
juries in ¢ivil cases.mg But only 4 states have juries of less than 12 in mador
felony cases. The state supreme courts of Alabama, California, and Rhode
Island have interpreted their state constitutions to require a jury of 12.15?

The debates at the 1850 Constitutional Conventfion indicate that the

158

delegates understood the jury to be a jury of 12 and that a criminal defendant

had a right to a unanimous ver‘diet.lﬁg Court rules, of course, might permit,
with the consent of the defendant, waiver of a jury trial, stipulation to a jury of
less than 12, or stipulation to less than a unanimous verdict in all but capital
cases.ig{) Even though assumptions about jury size and unanimity are no longer
as settled as they once were, it would appear that Article 1, section 11, still
presumes the right to a jury of 12 and a unanimous verdict.m}‘

PART V. EXCESSIVE FINES AND CRUEL
OR UNUSUAL PUNISHMENT

Prohibitions against the imposition of excessive fines or the infliction of
cruel or unusual punishment limit the power of the legislature and the courts to
impose sentences on those convicted of crimes. Proper sentencing, whether in
the imposition of imprisonment, fine, or a combination of these, seeks fo
accomplish the following, often inconsistent, goals: (1) retribution; €2)
rehabilitation of the offender; (3) deterrence, both with respect to the
convicted individual and others who might commit the same offense; (4} isolation

of those who pose a danger to society.mz

Excessive Fines

Excessive fines are specifically prohibited by nearly all state

163 The Hawail Supreme Court has yet to pass on the questior of

constitutions.
what constitutes "excessiveness”. But it has relied on the Equal Protection

Clauses of the United States and Hawail Constitutions to declare unconstitutional
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a statute providing for imprisenment where the person could not afford to pay

%3 pye Hawaii Penal Code is in keeping with this decision, and does
o

not permit imprisonment where there is an inability to pay,lg‘)

the fine.

Cruel and Unusual Punishment

The Hawaii and U.S. Constitutions have similar provisions prohibiting

. . . - . 166
cruel and unusual punishment. The Hawail provision reads in part:

Excessive bail shall not be required, nor excessive fines imposed,
nor cruel or unusual punishment inflicted:

The Eighth Amendment of the U.S. Constitution is similar except that the
phrase is constructed in a conjunctive manner so that cruel and unusual
punishment is prohibited_.zﬁ? Hawaii's disjunctive construction of the phrase
does not necessarily mean that delegates intended a breader or narrower scope
of protection. The phrase has remained unchanged since the 1850 Constitutional
Convention where a3 report explained that it was modeled after the Eighth
Amendment so that Hawaii would have the benefit of federal decisions construing
the amendment.168 The Eighth Amendment protections against cruel and
unusual punishment are also applicable to the states through the Due Process

Clause of the Fourteenth Amendment of the U.5. Constitution‘lﬁg

Federal Application. When the phrase "cruel and unusual” punishment

was included in the U.S. Constitution, it was intended primarily with
proseribing torturous and barbaric methods of punishment}?g such as pilloryving,
disemboweling, decapitation, drowning, and quartermg.wl At the beginning of
this century. however, the U.S. Supreme Court rejected this lmited
interpretation and said in Weems v. United States that the amendment "is not

fastened to the obsclete but may acquire meaning as public opinion becomes
e Later, in Trop v. Dulles, a standard was

established that all future punishments must meet:l?‘5

enlightened by a human justice”.
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The {Eighth)} Amendment musi draw its meaning from evolving standards
of decency that mark the progress of a maturing society.

The rule following from these 2 cases is that the Eighth Amendment may

117,
be used to insist that criminal sanctions be in proportien to the offense.“hl A
result of this rule has been that the U.S. Supreme Court has declared that

certain activities or physical activities should not be treated as crimes. For

rro

+ : . - }.if T 4 =]
example, in Robinson v. California, ' the U.S. Supreme Court found the

Eighth Amendment was violated when a California law made it a criminal offense
to be in the mere state of narcotic addiction, a condition the Court felt was a

sickness,

Hawaii Application. BSince the 1868 Constitutional Convention, few cases
have discussed the Hawail provisions. However, in State v. Iaukeﬁ,i(ﬁ the

Hawaii Supreme Court rejected arguments that a state law providing lLife
imprisonment for a multiple felony offender viclated this provision of the Hawaii
Constitution. Although the Court acknowledged that an appropriate standard
for judging whether a sentence violated this provision of the Hawaii Constitution
was whether the sentence would "shock the conscience of reasonable persons or
outrage the moral sense of the community in light of the developing concepts of
decency”, the Court felt that the punishment of life imprisonment for an adult
multiple felony offender did not wviclate this standard.l?? The Hawail Court
found in another case that the imposition of penalties for the mere possession of
marijuana did not violate the constitutional guarantees against cruel or unusual

punishment. ‘8

The Death Penalty: Cruel and Unusual Punishment?

Addressing the issue of whether the death penalty viclated the Eighth
Amendment protection against crue! and unusual punishment, the U.5. Supreme
Court recently upheld the death penalty for murder but struck down the
imposition of that sentence for rape because the penalty was disproportionate to

the crime.



ADMINISTRATION OF CRIMINAL JUSTICE

death penalty "does not invariably violate the Constitution” nor can its infliction
for the crime of murder be considered crue!l and unusual.'ﬁg The Court
justified its decision by pointing out that the framers of the U.S5. Constitution
were well aware of the use of the death penalty for murder when the provision
was being drafted. Further, for 2 centuries, the Supreme Court has
consistently acknowledged that the penalty of death for murder was not invalid

per se. 180

More importantly, the Court believed that the use of the penalty did not
run contrary to its previous holdings that criminal sanctions must meet
contemporary standards of decency. As evidence, the Court pointed to the
actions of the Congress and 30 states which reenacted capital punishment
legislation during the 4 years preceding the Gregg decision due to an esrlier
court decisioz;lal which caused these states to modify their statutes imposing the
death penalty. Other evidence used by the Court to indicate that the death
penalty met the "contemporary standards of decency” were jury verdicts. "The
jury is also a significant and reliable objective index of contemporary values
because it is so directly involved”. % The Court in Gregg also dwelt on the
penological justification of the death penalty. Essentially, the Court accepted
retribution as "essential in an ordered society that asks its citizens to rely on
legal processes rather than self-help to vindicate wrongs”, and also that the

death penalty was still a significant (fieterren’t.183

Explicit in the Gregg decision was the belief that the criminal sanctions
must be proportioned to the (:1('31111@.185‘i When the U.S. Supreme Court reviewed
the use of the death penalty in 1977 for the crime of rape of an adult woman, In
Coker v. Georgia, it declared that the infliction of the death penalty was
unconstitutional stating that although '"rape is without a doubt deserving of
serious punishment...it does not compare with murder, which involves the

unjustified taking of a Life” % In Coker, the Court reasoned that Georgia law

authorizing the death penalty in certain circumstances for rape and murder gave

no consideration to the harm done to the victim. “Life is over for the victim of

186

the murderer”, said the Court. Particularly disturbing was that a rapist

could be executed if there was a previous felony record, the rape was committed

-3
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while in the commission of another capital felony, or if the crime was commitled

Jar?

. : . . . . 157
in an outrageous or wantonly vile or horrible or inhumane manner. But a

murderer, absent these aggravating circumstance or others authorized by law,

could not be sentenced 1o death%gg Further, the Court implied that the death

enaity for rape would not meet the "contemporary standards of decency test”
p ¥ B ¥

as only Georgia out of the 35 states having a death penalty provided that

. . 189
sanction for the crime of rape.

Sentencing Procedure in Imposing the Death Penalty. As important as the

constitutional wvalidity of the death penalty are the procedures used by the
states in determining whether the penalty should be imposed on a particular
offender. Earlier in 1972, the U.S. Supreme Court found in Furman v.
Mﬁ_@l% that the state’s death penalty procedures were uncenstitutional
because of the substantial risk that it would be imposed in an arbitrary and

capricious manner.ig}‘ The Court in Furman required that the sentencing

authority's discretion, whether judge or jury, be properly guided and limited in
the matter of whether a human life should be taken or spared.w‘? This could he

done, said the Court in Gregg. "by a carefully drafted statute that ensures the

sentencing authority is given adeguate infermation and gnidance".mg In
Woedson v. North gj_ja_rol;;n_g,}% a decision that accompanied Gregg, the Court

reiterated this desire by stat‘,‘uf;g:195

-..the fundamental respect for humanity underlving the Eighth
Amendment, .. requires consideration of the character and record of
the dindividual offender and the circumstances of the particular
offense as a constitutionally indispensable pari of the process of
inflicting the penalty of death.

The Gregg decision approved a death penalty sentencing procedure which
separates sentencing from the actual trial so that the sentencing authority may
be apprised of all information, net admissible or relevant at the trial, but which
provides the authority with all considerations that should be weighed in its

196 The sentencing authority is required to {ind

decision to impose execution.
the existence of one statutory aggravating circumstance before sentencing a

person to death and Georgia's law also provides an additional safeguard by
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requiring automatic review of death sentences by the state supreme couri.
Generally, state statutes have been upheld if the law provides for the
consideration of both mitigating and aggravating circumstances as part of the
death penalty sentencing procedure. In Roberts v. Louisian&,ig? state law
providing for the execution of a murderer of a peace officer was declared invalid
because it did not provide for the consideration of mitigating circumstances such
as the youth of the offender, the absence of previous convictions, the influence
of drugs or alcohol, or extreme emotional disturbance, and the existence of
circumstances which the offender reasonably believed provided moral

1
justification. 198

Summary

The U.S. Supreme Court has established the rule for interpreting the
cruel and unusual punishment provision of the U.S. Constitution. This rule
states that a criminal sancfion is unconstitutional if it makes no measurable
contribution to acceptable goals of punishment or if the punishment is grossly
out of proportion to the severity of the crime. Further, the Court has given
emphasis and importance to the procedures used in imposing the most extreme
punishment of death. Within this framework, the states must consider their

provisions for cruel and unusual punishment.

State Constitutional Provisions. The recent U.S. Supreme Court

decisions interpreting the FEighth Amendment provide the basis for states to
decide whether or not to enact death penalty legislation. For states with similar
constitutional provisions or which rely on federal decisions to construe their
own amendment, the infliction of the death penalty in some instances appears
not to be a cruel and unusual punishment. State laws are subject to the U.S.
Supreme Court's constitutional concerns regarding sentencing procedures.

189

Currently, at least 35 states have enacted the death penalty legislation and in

Hawaii, bills have been introduced reinstituting capital punishment in both the

Fighth and Ninth Legiséatufes.me
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Attention must also be given lo the role that stale supreme courts may
have as to whether the death penalty can be used in their states. As the final
unreviewable authority of their own state constitutions, they may find different

protections under provisions that are textually similar to the U.5. Constilution.

For example, in 1972 the California Supreme Court in People wv.
'%Egigg‘"gggzgg declared that California’s constitutional provision prohibiting cruel
or unusual punishment was violated by the state’s use of the death penaltv.
Interpreting the California provision, which is identical to Hawail's, the
California Court found the death penalty to be a cruel punishment because of its
infrequent use and that retribution was not a wvalid social purpose of an

enlightened contemporary society. 202

The California Supreme Courf decision meant that a state constitutional
amendment was needed for the death penalty. Later that same year, California
voters approved a constitutional amendment placed on the ballot by the initiative
process that negated the findings of the court. The amendment gave effect to

stated that the death penalty did not constitute cruel or unusual punishment. 203
The 1968 Hawail Constitutional Convention specifically addressed the issue
of capital punishment. A floor amendment was offered that would prohibit the

.
death penalty. The amendment read: "%

Excessive bail shall not be required nor excessive fines impesed, nor
cruel, unusual or capital punishment inflicted. (Emphasis added)

Although the motion was defeated, it did not mean that delegates were in
favor of capital punishment. Some of the opponents of the amendment believed
that because state law already abolished the use of that penalty, it was

205
unnecessary to address the matter. 7

The few states that mention the death penalty in their constitutions

mention them in a context separate from their cruel and/or unusual punishment

provisions. These appear to be either authorization for the legisiature to enact

76
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capital punishment laws or provide precedural protection rather than making
explicit provision for, or abolishment of, the death penaity. Mentana's
Constitution explicitly states that the power of the legislature to authorize the
death penalty shall not be affected by the desire for criminal sanctions that are
in keeping with the principles of reformation and pz‘evention.gog A similar
provision in Nerth Carolina’s Constitution provides the state's General Assembly
with the authority to eénact capital punishment laws but only for the crimes of
murder, arson, burglary, and rape.gm Three states have provisions that deal
with the provision of a trial by jury for ail crimes for which the death penalty is
authorized. The legislature in New Hampshire is prevented from enacting any

269 and

laws which will take away the right to a trial by ;‘ury,zgs and in Arizona
Louisiana,zm a mandatory jury size of 12 is required for all offenders charged
with crimes in which execution can be imposed. Eleven states have provisions
similar to Hawail's which reguire that no one shall answer for a capital crime {or
a crime with the punishment of death)} unless initially indicted by the grand

jury. 2l

PART VI. DOUBLE JEOPARDY

The Fifth Amendment of the U.S. Constitution, which was made binding
on the states in 1969, %7
offense to be twice put in jeopardy of life or limb"”. Article I, section 8, of the

provides that no person shall be "subject for the same

Hawaii Constitution has an identical provision, except for the deletion of the

phrase "life and limb” from the end of the passage.

The rationale for the double jeopardy provision is that the state, with its
vastly greater rescurces, should not be allowed to subject an individual to the

repeated embarrassment, expense, and ordeal of defending a charge for the

213

same alleged offense. The individual should not bhe forced to live in a

continual state of anxisty and insscurity, and the state should not be permitted
to enhance the possibility of convicting an innocent person by repeated

N . 214
prosecutions.
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Once iecpardy attaches,glg that is, once the defendant s put Lo iral, the
defendant can raise a double jeopardy claim at a second trial even if the first
trial ended without a final judgment {e.g., 2 mistrial was declared). However,
the double jeopardy claim cannot be raised where the defendant wins a reversal
upon appealzm or in certain unpusual situations where the public interest o 3
fair trizl requires that z mistrial be declared and the defendant be subjected to
a second tz‘;ial.217 Where a jury convicts on a lesser charge, the defendant is
deemed to have been acquitted of the higher charge. Accordingly, i the
defendant appeals a conviction and wins a reversal, the second trial must be

limited to the Jower charge,218

The doctrine of double jeopardyv prohibits nect only the relitigation of
criminal offenses, but alsc includes the relitigation of specific issues already
adjudicated at the first trial. Consequently, where a factual issue that is an
essential element of a second charge was the basis for acquittal of the first
charge, the defendant may not be tried on that second charge. For example, a
defendant who was charged with robbing a victim and then acquitted on the
ground that the defendant had not participated in the event could not be tried

for the robbery of the victim's companéon.z}‘%

"Jeopardy of life or limb" generally refers to criminal prosecutions. It
does not apply to proceedings that are remedial and not "essentially criminal™ in
nature,zzo Although not usually applicable to civil trials, the doctrine may be
invoked in civil proceedings where the stigma and loss of liberty are similar to a

criminal trial. 22

One area of controversy In the area of double jeopardy is the so-called
"dual sovereign® problem. Under our federal system of government, there are 2
independent sovereigns--the state and federal governments--each responsible
for the enforcement of their own laws. Because there are 2 sets of laws, the
same act may produce 2 offenses. Therefore, each sovereign can choose fo
prosecute separately, under its own laws for the same conduct, and the

defendant cannot claim double jeopardy?22
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The doctrine of dual sovereignty has been supported by 2 policy
considerations. First, there is the danger of encroachment by each sovereign
on the enforcement of its own laws; federal prosecution for a lesser charge
could deprive the state of the opportunity to prosecute for a far greater offense
arising out of the same act, and vice wversa. For example, the same act may
make the defendant liable for prosecution for murder under state law and also
for prosecution for federal civil rights wviolations. If dual prosecutions were
barred, f{ederal prosecution for the lesser civil rights charge could precluds
state prosecution for murder. Secondly, there are potentially substantial
difficulties involved in determining when one offense is similar enough to bar

prosecutlion for another.

Critics of the doctrine have pointed out that the rationale for prchibiting
successive prosecution by the same sovereign applies as well to successive
prosecution by different sovereigns. They argue that the doctrine erodes
respect and support for the judicial process by undermining the "social vaiue of

5*’*.223 As a practical matter, however, the dual sovereign doctrine may

certaint
not have as serious consequences as feared, for the federal government has
voluntarily refrained from reprosecution after most state coxwic‘cions,224 and
many states including Hawaiiz% bar state prosecution after conviction by the

federal government for the same criminal act in many instances.226

PART VII. HABEAS CORPUS

Suspension of the Writ

Federal Application. Article I, section 9, clause 2, of the U.S.

Constitution provides:

The Privilege o¢f the Writ of Habeas Corpus shall not be
suspended, unless when in Cases of Rebellicn or Invasion the public
Safety may require it.

The main purpose of a prisoner's petition for a writ of habeas corpus is to

gain immediate relief from illegal confinement. The petition tests whether the
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prisoner has been deprived of liberty without due process. The clause is not a
227

Dmitation upon the states, but only upon the federal government. The
clause carefully lists circumstances which may justify suspension of the
privilege of the writ. However, the primary issue historically has been who has

228 A well-
1_229

the power to suspend. In England. suspension was by parliament,
noted suspension of the writ in America was by President Lincoln in 186
One guthority has said that the framers of the U.S. Constitution may havse

conscicusly omitted mentioning which branch of government is authorized to
suspend the writ.zge The framers may have left the guestion open for
subsequent resolution; or, familiar with the historical background of the writ,

they may have understood the power of suspension to be a legislative one and

therefore failed to indicate the repository of the powerlzgl

One commentator has set forth 2 possible constructions of the c}ause:ZSZ

First, it can be read to give exclusive suspension power to
Congress. The location of the habeas corpus clause in article I
lends strong support to this position. However, Congress is often in
recess or adjournment; if an emergency arises which might justify
suspension of the writ, it may be cumbersome at the very least to
summon legislators te Washington te decide 1if suspension is
warranted. At worst, the emergency may have assumed disastrous
proportions before legislative resolution of the suspension guestion
would be possible. Manifestly, these factors militate in favor of a
second construction granting exclusively to the executive branch the
power to suspend the writ. The President can more conveniently and
quickly make the factual determinations contemplated by the habeas
corpus clause. Convenience and speed, however, can lead to
arbitrariness and oppression if the power of suspension is lodged in
the President alone; reposing the suspension power in Congress would
provide the assurance of popular participation in such a grave and
sensitive decision. A third construction iz that the suspension
power is "concurreant' as between the President and Congress, so that
the President might act in the absence of congressional provision.

The United States Supreme Court never has been faced with the guestion
of specifying who has the power to suspend the writzgg History, however, has
shown that in time of war even justices not otherwise prone o condoning severe

restrictions on liberty have supported the eXecu‘lcfm;fe:23@t

§0
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Frecedent now supports execulive suspension of the writ, and when the
time unhappily comes when the writ is again suspended, these
precedents will pno doubt be invoked. If the need is dire enough,
constitutional argument, however well founded, will be disregarded.
It is no answer to speak of the ends not jusfifying the means; for
when society’s existence 1is threatened, or believed to bhe
threatened, questions of ends or means cease to be relevant unless
government is o acguiesce in dits own downfall ip the name of
principle. There is little precedent for that,

Hawaii Application. Article 1, section 13, of the Hawail Constitution,
drawn up by the 1950 Hawaii Constitutional Convention and unchanged since that

time, reads:

The privilege of the writ of habeas corpus shall not be
suspended, unless when in the cases of rebellion or invasion the
public safety may requivre it

The power of suspending the privilege of the writ of habeas
corpus, and the laws or the execution thereof, shall never be
exercised except by the legislature, or by authority derived from it
te be exercised im such particular cases only as the legislature
shall expressly prescribe.

The first sentence is identical with the language of Article I, section 9, of

the U.S. Constitution and thus carries with it federal judicial interpretations as
to when a suspension may take pfaaee.z35 The second sentence "makes it
perfectly clear that that power {suspension of the writ] resides in the legis-

lature, not in the executive”.zgﬁ Underlying this theme is the assumption, not

237 238

without merit, that this provision:

...would not in any respect interfere with the power of the federal
government in case of a national emergency operating under the
apprepriate section of the Federal Constitution te suspend the
priviiege of the writ of habeas corpus by action of the Congress.

One framer has noted:z?’g

You'll recall [that] during [World War [I] we enacted the Hawaii
Defense Act, and that had a very questionable provision in it,
authorizing the governor to suspend laws. Now traditiocnally that has
been the anathema of democratic processes. It went back to the reign
of George the Third, where George the Third endeavored to and did in
fact suspend acts of the Parliament.

81



There have not been many proposals fo change this section of the
Constitution, since the guestion of who suspends the wrif is, at this time,
situated behind the central issue which occupies center stage. The reasons for
and the manner in which the lower federal courts have intruded into the

administration of state criminal justice. 40

Habeas Corpus and the Exclusionary Rule

History of the Writ. Although the writ of habeas corpus specifically is
mentioned in the U.3. Constitution, early decisions required that any priscner's
right to such a writ must be established by Congress.241 Originally, the right
to file a writ of hsheas corpus was granted only io prisoners held in federal
custody, and the scope of the writ was limited to consideration of whether the
sentencing court had jurisdiction over the sub;’ect.%z [t was not until the
Habeas Corpus Act of 1867 that the writ was extended to a state prisoner who
was "restrained of his or her lberty in viclation of the Constitution, or any

L2483 ,
"eT? However, the scope of the writ was
&

249

treaty or law of the United States....
not expanded beyond an inguiry inte the sentencing court's jurisdiction.

[
245 where the

This restriction was removed in the 1953 case, Brown v. Allen,
U.S. Bupreme Court concluded that regardless of the adequacy of the state
court's procedure, the federal courts could review or rehear a state prisoner's
federal claim and decide the case on the merits. >0 Finally, in Fay v. M,Qﬁ
a 1963 case, the Court held that the requirement in 28 U.S.C.A. sec. 2254, that
a state prisoner exhaust all state remedies hefore application for federal habeas
relief would be granted, refers only to failure to exhaust remedies still openy to

the applicant at the time of the application.

Federal habeas corpus petitions flourished under the expanded powers of

248 249 reguired that a

the writ. Moreover, the 1963 case, Townsend v. Sain
federal court grant an evidentiary hearing te a habeas corpus applicant in a
specific set of circumstances,gso many of which determined whether the gtate

court appeared to have given the applicant a "full and fair” hearing.
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Exclusionary Bule. The Exciusionary Rule refers to in-court suppression
of evidence obtained in violation of the right to be free from unreasonable
searches and seizures. The foundation for the Exclusionary Rule was laid in
the 1885 Boyd v. United gng} case where the Court prevented federal
authorities from confiscating private books and papers. In the 1921 Gouled v,
United M?w case, illegally seized evidence was barred from the federal
courts. However, it was not until Mapp v. %3{3;253 a 196] case, that the

Exclusionary Rule was held applicable to the states.

Although Mapp emphasized that the Exclusionary Rule was "constitutional
in origin”,b4 the Court departed from this rule in the 1974 United States v.
Calandra case, explaining that the Exclusionary Ru}iezz‘j5

...is a judicially created remedvy designed to safeguard Fourth
Amendment rights generally through its deterrent effect, rather than
a personal constitutional right of the party aggrieved....

For a more extensive discussion of the Exclusionary Rule, see chapter 5 of this

study.

The need for broad habeas corpus relief has been recognized by the U.S.
Supreme Court as a safeguard against "intolerable restraints" of those who have
been "grievously wronged" by Society.256 However, the awvailability of broad
habeas corpus review for purposes other than to protect the innocent has been
criticized. 251
obtained in violation of the Fourth Amendment to the reliability of trial as a

truth-finding process has been noted as a reason for withdrawing claims based
258

In particular, the irrelevance of the exclusion of evidence

on the Exclusionary Rule from broad collateral habeas corpus relief.

"By the early 1970’s the substantive scope of habeas corpus and the scope
of the Exclusionary Rule were ripe for review. However, the precise question
of whether an illegal search and seizure claim properly is cognizable under the
federal habeas corpus s‘usttu‘u::%9 did not come before the Court until Sfone v.
M,ZGO in 1976. Stone held that unless a state prisoner can show denial of
an opportunity for a full and fair ltigation of & Fourth Amendment claim in the

state system, a state prisoner may not be granted federal habess corpus relief
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on the ground that evidence obtained in an uncenstitutional search and seizure

was iniroduced at the prisoner’'s trial. The Court recognized the deterrent

purpose of the Exclusionary Rule, but stated:%}

...[Dlespite the broad deterrent purpose of the exclusionary rule,
it has never been interpreted to proscribe the introduction of
illegally seized evidence in all proceedings or against all persons.
(Emphasis added)

Previous to Stone, however, the Supreme Court itself decided many of the

Exclusionary Rule cases on certiorari from federal habeas corpus proceedings
. . . 262 .. ,
involving state prisoners. This' course of federal habeas corpus review of

state search and seizure cases was set forth in the 1969 Kaufman v. United
States case in which the court said that it was unable to restric:tz%g

...access by federal prisoners with illegal search-and-seizure
claims to {federal collateral remedies, while placing no similarx
restriction on access by state prisoners,

Stene shifted the focus of the federal district court in habeas corpus
proceedings from an inquiry into Fourth Amendment claims to a consideration of

whether the defendant's claim was fully and fairly litigated. Although Stone
"has set a precedent seemingly compelled by the viclence of these times”,zaé}‘ it
is questionable whether this shift significantly will reduce the burden on the

federal judicial system: 265

After [Stone], the reviewing court must check the record of the state
court proceedings to determine if the defendant was afforded a full
and fair trial; previocusly, the district court examined the recerd to
decide if the state court had correctly applied the exclusionary
ruie. 1In fact, the district court’'s review of the fourth amendment
claims was never a severe burden. One of the most time-consuming
activities is the holding of an evidentiary hearing; the decision in
the instant case still requires this hearing when the state record
does not meet the Townsend criteria. Thus, the federal courts will
still have to spend the sawe amount of time holding evidentiary
trials and reviewing state court records,

The impact of the Supreme Court's decision in Stone is sure to be

strongly felt. Apparently, for the first time, the Court has issued a blan ket
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restriction on use of the writ for specific constitutional viclations. In effect,
the Fourth Amendment is deemed applicable to the states through incorporation
by the Fourteenth Amendment, except when it comes to federal collateral attacks
on criminal convictions. It appears from the Court’s language that Mapp and

the Exclusionary Rule soon will be r@considered.%ﬁ

One of the strongest objections to removing a state prisoner’'s federal

collateral remedy stems from concern that state judges may be unsympathetic to

267

federally created rights. The critical importance of Stone is that it employs

a balancing test which weighs the need of society to determine accurately the
guilt or innocence of the defendant in a criminal trial against the need of the
individual to be protected from police encroachment on Fourth Amendment
rights. In this sense, the instant case uses the framework of the appellate
process to set a boundary beyond which the court will refuse to find a deterrent

268

effect on the police community. As a result, there has been a trend that

shifts the emphasis from protecting defendants' rights to a consideration of the

needs of society regarding law enforcemem.%g Perhaps legislatures,

discerning this trend, will either find alternative means of protecting

defendants' rights or will write into law the Exclusionary Rule.zm

Hawaii Application. Because suppression of evidence "may be the sole
272

means to gain an acquittal or dismissal of the charge”,m' perhaps:

...the writ of habeas corpus should [not] be any less available to
Lhose convicted of state crimes where they allege Fourth Amendment
violations than where other constitutional issues are presented to
the federal court.

The time for appeal is h‘mi‘ied.mg After it has expired, a defendant's major

weapon for release is the habeas writ. Indeed, federal habeas corpus petitions
by state prisoners nationwide rose from 5,339 in 1966 to 7,843 in 1975, a 46.9 per

, 274
cent increase.
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Possible Approaches to Defendant’s Rights Issues

General Suggestions. The Constitutional Convention, in light of Stone,

may wish to find alternative means of protecting defendants’ rights. Those

discussed below at present have not been incorporated into Hawail an:zrz‘%

(1) A joint Iiability plan., under which both the applicable
governmental unit and the police officer are lable;

(2  Waiver of sovereign immunity as to tort damages caused by its
employees for an illegal search and seizure (and modification
of traditional tort actions);

(3) Training police more effectively so that the Exclusionary Rule
can have its desired effect;

(4) Courts using their injunctive form of relief in addition to a
court monitor to insure that the order is implemented; these
monitors would be objective observers who would aid federal
judges in the enforcement of their injunctive orders; and

(5) Setting up an administrative appeals board to complement
other alternative remedies.

Privacy Claim. Another possible alternative to the Exclusionary Rule is

restricting lmitations upon the rule (such as "standing” and the "open field

test") by basing a claim on privacy rather than that of search and seizure.276

Indeed, in 1968, Article I, section 5, of the Hawaili Constitution was amended to

prohibit not only unreasonable searches and seizures but also unreasonable

-

invasions of },:>r“ivacy‘2[7 Commentators and judges disillusioned with the
Exclusionary Rule could note that the constitutional privacy provision is to be

given breoad interpretation and is to provide judges with more flexibility in

safeguarding individuals' rights. 218

After this constitutional revision, the 1972 Hawaiil legislature added to its

r

. . - 279 ‘o
statutes ceriain privacy provisions. However, these statutory provisions are

limited in scope and protect only against mechanical or electronic eavesdropping

280 and do not meet the broad scope of the

privacy guarantee implemented by the 1968 constitutional framers:zgl

or surveillance and wiretapping
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Your Lommittee believes thal a specific protection  against
communications interception in the Constitution may be somewhatl
narrow and limiting and therefore recommends a broader protection in
terms of right of privacy.... Your Committee is of the opinion that
inclusion of the term "invasions of privacy" will effectively
protect the individual'’s wishes for privacy as a legitimate social
interest. The proposed amendment is intended to include protection
against indiscriminate wiretapping as well as undue government
inquiry intoc and regulation of those areas of a person’s life which
is defined as necessaryv to insure '"man’s individuality and human
dignity.” Your Committee urges the adoption of this amendment.
{Emphasis added)

Despite the privacy amendment In 1968, to date no Hawail cases have
decided an exclusionary rule issue through the conduit of the privacy guarantee
embedded in the Hawail Constitution. For a more extensive discussion of

privacy, see chapter 8 of this study.

Constitutional Exclusionary Rule. To date only one state has followed the
287 ; . .

lead of the Model State Canstitution“Sz and adopted a constitutional Exclusionary

Rule. Article I, section 12, of the Florida Constitution was amended in 1968 to

provide in part:

Articles or information obtained in wvieclation of this right [to be
free from unreasonable searches and seizures] shall mnot be
admissible in evidence.

Although adoption of this rule could secure the precedents prior to §t0ne,283
the Constitutional Convention, as an alternative measure, may wish to devise
specific Hmitations upon the Exclusionary Rule, such as Louisiana has done with

regard to the issue of standmg'.%q

Anv person adversely affected by a search or seizure conducted in
viplation of this Section [right to privacy] shall have standing to
raise its illegality in the appropriate court.

Summary. The Stone case has set forth a rule that will place reliance on
the states to protect defendants’ rights. Once a search and seizure issue fairly
is litigated, there is no recourse to the federal courts. The Constitutional

Convention therefore may wish to focus on including as constitutional rights:

@0}
|
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Any one or more of several general proposals, more fully
described earler, such as governmental unit--police officer
joint liability plans, waiver of sovereign immunity as to fort
damages caused by its emplovees for an illegal search and
seizure {and modification of traditional tort damages), and
the utilization of court monitors;

Restricting lmitations upon the Exclusionary Rule {(such as
"standing” and the "open field test") by basing a claim on
privacy rather than that of search and seizure, such as
Louisiana has done; and

Adopting a constitutional Exclusionary Rule, or, alterna-

tively, imposing restrictions on specific limitations upon the
Exclusionary Rule.
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Chapter 7
RIGHTS AND PRIVILEGES OF THE ACCUSED

PART I. INTRODUCTION

The previous chapter on the administration of criminal justice discussed
the institutional framework which an accused {aces upon being arrested. This
chapter is directed to the various rights and privileges which are guaranteed to
the accused as the accused faces the criminal justice system. Much of the
discussion in this chapter focuses on the changes effected by the United States

Supreme Court.

PART II. SELF-INCRIMINATION

Scope and Effect
Article 1, section 8, of the Hawaii Constitution provides in part:

...nor shall any person be compelled in any criminal case to be a
witness against himself.

This provision is derived from the Fifth Amendment of the U.S. Constitution,

and its adoption by the 1550 Constitutional Convention was intended to g':ive:l

...to this State the bepefit of Federal decisions construing the
same .

This provisicn was not discussed at the 1968 Constitutional Convention. The
privilege against self-incrimination is found in the constitutions of 48 states,
with the 2 exceptions being lowa and New Jersey, both of which guarantee the
privilege in statutes.z Hawaii also provides for a statutory privilege against
sel;f’-1‘;ncr‘iminzan:ion.3 The privilege appears tco have been a major factor in
forming the law relating to police interrogations as well as the conduct of the

formal trial.
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The history of the privilege against self-incrimination has been
thoroughly documented,4 and the policy justifications for the adoplion,
extension, and contraction of the privilege have been discussed and debated .”
The privilege against self-incrimination, even as a limited privilege, is not
found in the Magna Carta, the Petition of Right, the Bill of Rights of 1883, or
other basic English sources of this country’s Cﬁﬁﬁtﬂu{iﬁn.g it appears to have
had its origin in a protest against the inquisiforial methods of interrogaling
accused persons in the late seventeenth ngm{ur}r,? when the English Courts

adopted as a rule of evidence the maxjng
No one shall be compelled te accuse himself.

Thus, the privilege had its beginnings with 2 change in the English
criminal procedure that seems f{o have been founded upon no statute or judicial
opinion. If seems fo¢ have emerged as a rvresult of a general and silent
acquiescence by the courts tc popular demand. Hence, a maxim which in
England was a mere rule of evidence became clothed in this country with the
strength of a constitutional ena{:tmem.9

-

. . . . . ) 10
Current recognized policies underlying the privilege reflect:

...many of our fundamental values and most noble aspirations: Our
unwitlingness to subject those suspected of crime te the <ruel
trilemma of self-accusation, perjury oy contempt; our preference for
an accusatorial rather than an inquisitorial system of crimipal
justice; our fear that self-incrimipating statements will be
elicited by inhumane treatment and abuses; our sense of fair
play,...; and our realization that the privilege, while sometimes a
"shelter to the guilty,” is often "a protection of the innocent.”

Although the Fifth Amendment privilege, or a similar provision,

previously was a part of state law in most jurisdictions, the federal

V. }gg-gan.ﬁ

In a 1971 case, State v. Grahevac,}"2 the Hawaii Supreme Court held that

state safeguards for the right against self-incrimination must at least comport
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with the United States Supreme Court standards, but the state iz free to go
beyond such requisites in protecting one's right of silence under the Hawaii
Constitution. Since the Fifth Amendment privilege is applicable to the states by
way of the Fourteenth Amendment,lg the relevant provision in the Hawail
Constitution, Article I, section 8, has an important legal effect only if it
provides relief greater than that afforded by federal law interpreting the
federal provision. The Hawaii Supreme Court is the final arbiter of the meaning
of those provisions of the Hawaii Constitution which provide safeguards above

that required by the federal Bill of Righ*{s.}“{l

Convention Review

The Constitutional Convention may wish to review various issues which
have been raised involving the scope and effect of the privilege against self-

incrimination.

Clarification of the Language. The clause "in any criminal case" of
Article I, section 8, of the Hawaili Constitution would seem to suggest that
compelling an individual to be a witness against oneself is proscribed only at the
individual's criminal trial. The United States District Court for the district of
HawaiilS and the United States Supreme Court,16 however, have held that in
order to protect fully the rights of the accused at trial, the privilege must be
extended to certain other proceedings. These include grand jury
proceedings,}‘7 police custodial interrogations,lg and even to activities outside

the criminal process, such as civil pmceedings.lg

The self-incrimination provision embraced by the Model State
Constitua‘:ionzo is not limited to testimony in criminal cases. The privilege
extends to any kind of hearing where testimony is given and thus comports with

recent federal decisions construing the same. The model provision reads:

No person shall be compelled to give testimony which might tend to
incriminate him,
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Incrimination under the Laws of a Different Sovereign. Until recently, a

state grant of immunity from state prosecution barred assertion of the privilege
even though the testimony would incriminate the witness under federal law and

vice-versa.

In the 1964 case, Murphy v. Waterfront _Commission,zl the United States
Supreme Court held that the privilege may be asserted whenever the testimony

would incriminate under either state or federal law. The Court also explained
that under an exclusionary rule, testimony obtained in state proceedings under
a grant of state immunity (and the fruits of that testimony) may not be used in

, . 22
federal prosecutions, and vice versa.

The Convention may wish to explore the issue of giving the Murphy rule
substantive expression in the Constitution, as it presently is not provided in

our state statutes. a3

"Use" vs. "Transactional” Immunity. Since the privilege against self-

incrimination protects only against criminal conviction, the state may render the
privilege inoperable by removing the possibility of criminal conviction. This can

be done by granting the defendant "immunity"” from prosecution.

In an 1892 case, Counselman v. ﬁ_ggghccclg,24 the United States Supreme
Court was faced with the question of the type of immunity necessary to protect
the privilege. "Use" immunity guarantees only that the testimony and evidence

25

obtained by use of the testimony will not be used. “Transactional” immunity,

on the other hand, serves as an absclute bar fo prosecution of offenses testified
t0.26 The government contended that use of immunity, granted under the
Federal Immunity Act of 1868,27 was sufficient to protect the Fifth Amendment

right.

The Court rejected this argument and ordered to be discharged a witness
who was in custody for refusal to answer questions after the statutory mmunity

was granted. The Court's opinion in part read:28
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[Wle are clearly of the opinion that no statute which leaves the
party or witness subject 1o prosecution after he answers the
criminating guestion put to him, can have the effect of supplanting
the privilege conferred by the Constitution of the United States.

Very shortly after the Counselman decision, Congress drafted a
transactional immunity statute designed to protect a person compelled to testify

¥

from prosecution:

...for or on account of any transaction, matter or thing, concerning
which he may testify or produce evidence.

In a 1964 case, Murphy v. Waterfront Commission,ao the Supreme Court

indicated that at least in some circumstances a grant of transactional immunity
was not required. Murphy involved the possible federal use of evidence
obtained after state immunity was granted in a state investigative hearing.

After holding that a state cannot compel testimony from a witness threatened

with subsequent federal prosecution, the Court Concluded:31

[I]n order to implement this constitutional rule and accommodate the
interests of the State and Federal Governments in investigating and
prosecuting crime, the Federal Government must be prohibited from
making any such use of compelled testimony and its fruits. {(Emphasis
added)

In the 1972 case, Kastigar v. United States, > the Supreme Court upheld
the constitutionality of Title II of the Organized Crime Control Act of 197(},33
which provided only for use immunity. Thus, a witness compelled to testify
subsequently could be prosecuted but no direct or indirect use of the witness’
compelied testimony could be made. The Court held the statute valid on the

ground that transactional immunity affords broader protection than the
34

constitutional privilege requires, and thus,

..such immunity from use and derivative use is co-extensive with the
scope of the privilege against self-incrimination, and therefore is
sufficient to compel testimomny over a claim of the privilege.

L
[o3}
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The {LCourt warned, however, that although the wilness c¢an be
prosecuted, incriminating evidence must be secured from a legitimate source

wholly independent of the compelled testz‘mony.35

Chapter §21C, Hawail Revised Statutes, provides for iransactional and use

immunity except in a prosecution for an offense arising ocut of a fallure 1o

comply with directions to testify or produce evidence, or for perjury commitfed
while testifying under the grant of immunity.°° Enacted in 1971,°' this

provision in part reaés:SB

A witness who asserts his privilege agaipnst self-incrimination
before a court or grand jury may be directed to testify or produce
other information as provided in this chapter. He shall not
thereafter be excused from testifying or producing other information
on the ground that his testimony or other information required of him
may tend Lo dncrimipate him, but he shall not be prosecuted or
punished in any criminal action or proceeding for or on account of
any act, transaction, matter or thing concerning which he is so0
dlrected to testify or produce other 1nformat10n except that he may
be prosecuted for perjury or any other offense constituting a failure
to comply with such direction. (Emphasis added)

*Other information"” mentioned in the provision above 1’ncludes:39

..any book, paper, document, record, recordation, tangiblie object
or other matevrial.

No Hawaii case to date has addressed the application of chapter 621C.
Convention discussion may possibly focus on the strengths and weaknesses, if
any, of the extension of federal protection by transactional! immunity as

provided for in this state.

The Boundary of Protected "Testimonial” Activity. "To be a witness”
means the act of testifying or giving testimony. In a 1966 case, Schmerber w.
Qahfornia,éo the U.S. Supreme Court limited the privilege to evidence that is
testimonial or communicative in nature. The privilege offers no protection
against compulsion to submit to fingerprinting, photographing, or
measurements, to write or speak for identification, to appear in Court, o

stand, to assume a stance, to walk, or to make a particular gesture.
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The Convention might consider expanding the scope of testimonial
activity, as seemingly powerful minorities of the U.8. Supreme Court in 2 cases
have proposedjéland,as{nmzcomnmwﬁaﬁx‘hasaﬂﬁdediﬂ‘Qg The Convention also
might weigh the interesis of society against that of the accused under the
Schmerber formulation. At least one commentator has placed greater weight on
the interests of the government in getting the information required fo fulfili its

responsibilities in today’s "complex society?. He has drawn up a proposed

federal constitutional amendment which reads in part:%g

The clause of the fifth amendment to the Constitution of the United
States, "nor shall be compelled in any criminal case to be a witness
against himself,"” shall not be construed to prohibit:

Requiring a person lawfully arrested for or charged with crime
to identify himself and make himself available for wisual and
auditory dnvestigation and for reasonable scientific and
medical tests, provided the assistance of counsel has been
afforded except when urgency ctherwise requires.

Compulsory Production of Documents. Certain documents, such as

business records, letters, or a diary, mayv be testimonial or communicative and
can be as incriminating as the spoken word. The historic function of the

privilege has been 1o protect a natural individual from compulsory incrimination

£

through the individual's own testimony or personalrecerds.44

The suggesiion that private papers were shielded from forced disclosure

45

first was made in the 1886 case, Boyd v, United States. Since that time, the

Court has held that the Fifth Amendment does not bar production of records not

46 47

in defendant's possession. In 2 recent cases, Fisher v. United States™ and

Andresen v. Maryland,ég the Court has announced that the privilege does not

apply to the forcible seizure, with wvalid search warrants, of an attorney's

incriminating business records from the attorney’s office.

While the Andresen decision appears to recognize the incriminatory effect
of seized documents, it nevertheless draws a distinction between the methods
used to discover evidence. The Court explains that the Fifth Amendment
privilege covers production of evidence by subpcoena butl not procurement by
seizure. The Court appears to reason that a lawful search does not invelve

: . . . 4
"compulsion” because the witness is not forced to: 9
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...aid in the discovery, production, or authentication of
incriminating evidence,

in effect, the Andresen and Fisher decisions appear to limit Boyd
significantly by refusing to find any suggestion of compulsion in the Ilawful
seizure of papers. While it may be frue that an individual is not forced to
perform the testimonial act of producing papers seized pursuant o a valid
search warrant, in his dissenting opinion Justice Brennan concludes that a
search warrant. like a subpoena, merely is a means of using the legal process to

force a person to disclese self-incriminating knswledge:so

[A] privilege protecting against the compelled production of
testimonial material is a hollow guarantee where production of that
material may be secured through the esxpedient of search and seizure.

The Convention might exXplore whether the Andresen and Fisher rule
appear to detract from "fair consideration™ of the impact of the seigure or
compulsory production of documents on one's right to remain silent. On the
other hand, the Convention also might consider whether the Boyd decision
perhaps was a literal reading of the amendment and unsupported by any sound
policy. One commentator has drafted a U.S. constitutional amendment which
excludes both subpeenas and search warrants from Fifth Amendment protection

and is not limited to incriminating docmma-zzts:51

The clause of the fifth amendment to the Constitution of the United
States, "nor shall be compelled in any criminal case to be a witness
against himself," shall not be construed to prohibit:

Compuisory production, in response to reasonable subpoena or
similar process, of any goods or chattels, dincluding books,
papers and other writings.

Since it appears to be clear, however, that a state constitutiornal

amendment must at least comport with the United States Supreme Court

standards, convention proposals may not filter in standards set below what
Andresen and Fisher require. The proposed amendment above seems to reach
bevond the factual limitations in the 2 cases, that of affording Fifth Amendmemt
protection against subpoenas Hmited to documentary evidence.
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"Target" Witness vs. "Ordinary” Witness. In a 1876 case, Garner v,

[

fiog
United States,‘}z which involved incriminating information on an income tax
return, the Court held that where an ordinary witness, one not an accused,

answers the questions of a government official, the wilness’ responses

conclusively are deemed voluntary or not compelled because there is no
inguisitorial process directed against such witness. The Court further held,
however, that a witness may lose the benefit of the priviege without making a

knowing and intelligent waiver. Thus, a witness who is unaware that the

witness can refuse to answer incriminating questions apparently cannot later
argue for suppression of testimony on the ground that the witness did not

knowingly and intelligently waive the privilege.

The Court did not appear to desire limitation of Garner's rights to
taxpayer cases alone. The Garner test, however, may not be adaptable to
grand jury proceedings. The fact that a witness is subpoenaed to testify before
a grand jury often suggests some suspicion on the part of the government that
the witness is implicated in illegal activities. Thus, the witness may be a
probable defendant and would seem to be entitled to protections more analogous

to those of an accused than those of an ordinary witness.

5: 5
In a 1976 case, United States V. %ﬁndajanO,“? however, the Court
appeared to indicate willingness to apply the Garner rule to all grand jury
witnesses, whether or not the prosecutor knows that the wilness' answers may

incriminate the witness. This indication was suggested In a 1877 case, United
5

States v. iﬁ\}asl'u‘_t:g‘c.orz,.54 in which the Court held that:

...witnesses who are not grand Jjury targets are protected from
compulsory self-incrimination to the same extent as those who arve.
Because target witness status neither enlarges nor diminishes the
copstitutional protection against compelled self-ipcrimination,
potential defendant warnings add nothing of value to protectien of
Fifth Amendment rights.

Convention discussion might focus on expanding the Miranda safeguards
to include target witnesses or virtual defendants in grand jury proceedings, or
at the very least, that the target witness be advised of the witness' right to

refuse to answer questions. Another possible topic for discussion is fo grant

)
=1
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formal immunity Io the target wilness in a grand jury proceeding. The
Convention also may wish to explore the possibility of requiring warnings under
the due process clause to insure fair proceedings. This proposal was rejected
as unnecessary in a 1997 case decided by the United States Supreme Court,

United States v. ‘ﬁ’ong.%

Imposition of Burdens upon the Exercise of the Privilege. A person has
the right to assert the privilege and remain silent without suffering any penalty

for such silence. "Penalty” in this context means the impositicn of any sanction

which makes assertion of the priviege "costly” and is not restricted to a fine or

frllrd

. . 2o
imprisonment.

In economic penalty cases, the threat of being fired or losing government
licenses or contracis for refusal to testify compels a person to incriminate
oneself . In a 1973 case, Lefkowitz v. Egﬂgg#ﬁs the Court held that a witness
cannot be forced to execute a waiver of immunity prior to testifying by the
threat of job loss. In a 1968 case, however, Gardner v. @mrggggg'gg,sg the Court

had held that a state employee can be fired for failure to answer guestions

relating to the performance of the employee's official duties.

In a 1976 case, Baxter v. Eﬂahnigianoaﬁ(} the Court held that a prison
disciplinary board permissibly may draw an inference of guilt from an inmate's
refusal to testify. The Court distinguished Griffin v. %_E@XQQ,SI which had
held that neither the prosecutor nor the judge could urge the jury to draw such
an inference from a criminal defendant’s refusal to testify at the defendant's
trial. Although the Court appeared to recognize the inherent compulsion in the
prison board's drawing of an adverse inference, it was not the same type of
penalty prohibited by the Fifth Amendment. Since only a civil proceeding was
involved, no compelled testimony was being used against the accused in a

criminal proceeding.

These announcements by the Court apparently stand in sharp contrast to
the view expressed in a 1967 case, Spevack v. Kiein,az where the Court held
that an attorney who refused to testify at a bar disciplinary proceeding could

not be penalized by disharment for invoking the privilege. The Court explain ed
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that "penalty" is not restricted to fine or imprisonment. 1T means the imposition

of any sanction which makes assertion of the Fifth Amendment priviege

costly . 63

The Convention may wish to debate the merits and drawbacks, if any, of
the Gardner formulation. At least one commentator has proposed the following

.5, COnSi:i,tuiiioriaiamenédfnen‘{:@42

The clause of the fifth amendment to the Constitution of the United
States, "nor shall be compelled in any criminal case to be a witness
against himself,"” shall not be construed to prohibit:

Dismissal, suspension, or other discipline of any officer or
employee of the United States, a state, or any agency or
subdivision thereof, or any person licensed by any of them, for
refusal, after warning of the consequences, to answer a
relevant question concerning his official or professional
conduct in an dinvestigation relating thereto, or the
introduction in evidence of any answer given to any such
question, provided that such person shall have been afforded
the assistance of counsel.

The Convention may wish to explore the strengths of the societal interest
involved and the apparent fairness of the disciplinary process at issue in the
Baxter case. No Hawall statute, court rule, or judicial authority has addressed

this issue.

Interrogation, Confessions, and Incriminating Statements

At common law, a confession was required to be voluntary as a matter of
evidence law, and in a 1936 case, Brown v. MM__ississiggi,Gs this became a
requirement of due process of law. Initially, the decisions stressed the
unreliability of an inveluntary confession, but later cases argued that the due
process prohibition against use of an involuntary confession rests upon more
than a desire to assure reliability. This prohibition, much like the privilege
against self-incrimination, rests upon the premise that coercing a person to give
testimonial evidence later used to convict that person of a crime is inconsistent
with the required respect for that person's dignity as a human being, whether

or not the evidence is a reliable indicator of guilt.
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In the 30 years following the Brown case. the "veluntariness” doctrine

developed. In a I96] case, Culombe v. Connectieu§,66 the Court held that even

in the absence of force or threats, a statement will be involuntary if,

or not to confess was overborne. It is necessary to consider the pressures
upon the defendant, whether intentionally applied or not, and the defendant's
own subjective characteristics that affect defendant's ability to resist. “This
requires consideration of characteristics such as age, sex, physical health and

strength, psychological condition, education, and prior experience with the law.

One aspect of the veluntariness test which might render a confession
inveluntary are promises of henefit by a person in authority. Another aspect of
the voluntariness fest, deceit during interrogation, however, might not render
a confession involuntary.

.

In the landmark 1966 case, Miranda v. Arizona_,ﬁf the United States
Supreme Court concluded that the traditional volunfariness test was inadequate
to  protect those accused from the subtle danger posed by custodial
interrogation. It also was the first case to hold that the privilege against self-

incrimination applied to police interrogation techniques.

It may be noted that the Miranda requirements are separate and distinct
from the voluntariness rule, although the 2 may overlap., as where both a waiver
of Miranda rights and the statement are challenged as involuntary. In that
situation, the waiver must be voluntary in the same sense that a confession must
be, except that the court has indicated that a waiver induced by trickery would
be involuntary. Thus, the standard for a "voluntary" waiver appears to be

siricter than that applicable under the woluntariness test for statements.

Special problems in applying Miranda involve the concept of "custody”
under Miranda, the right of the police to reapproach the defendant, and the
prohibition against use of illegally obtained statements for impeéachment

purposes.
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Convention Review

Due Process Requirement of Voluntariness: Promises of Benefits by
Person in Authority. In a 1864 case, Malloy v. Hogan, the Court held that a
statement is "involuntary” as viclative of the Due Process Clause if it has been

obtained "by direct or implied pr@mises”,68 It is not entirely clear, however,
what promises are sufficient to invalidate a confession. A confession or
statement may be involuntary if made in response to representations that such a
statement would benefit the defendant in the case.°® Thus, in a 1963 case,

Shotwell Mfg. Co. v. United States, the Courtiuﬁd:TG

It is of course a constitutional principle of long standing that the
prosecution "must establish guilt by evidence independently and
freely secured and may not by coercion prove its charge against an
accused oul of his own mouth.” We have no hesitation in saying that
this principle also reaches evidence of guilt induced from a person
under a governmental promise of immunity, and where thal is the case
such evidence must be excluded under the Self-Incrimination Clause
of the Fifth Amendment.

If the interrogators merely encourage the defendant to tell the truth,
however, this is not a promise of a specific benefit and has no effect upon the
admissibility of the Statement.ﬂ Although Hawaii appears to have adhered to
the Miranda pronouncements and thus appears to have “relegated” the
voluntariness standard to secondary status, the Convention nevertheless may

wish to discuss what promises may be sufficient to invalidate a confession.

Deception under the Voluntariness Standard. The U.S. Supreme Court

has held that interrogation intentionally deceiving the defendant will not, by

itself, invalidate an cotherwise admissible sta\temem':.,?2 Deception is, however, a

factor that may be tfaken into consideration in determining whether the situation
considered as a whole caused the defendant's will to be overborne. 03

The Court also has appeared to suggest that a waiver must be voluntary
in the same sense that a confession must be, except that the Court has indicated

rr

that a waiver induced by trickery would be involuntary. 4
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The American Law Institute's Model Code of Pre-Arraignment Procedure

appears to condemn the use of deceptive technigues in elciting incriminating

statements. Its model provision in part 1"4&3:3::%5:?5

No law enforcement officer shall attempt to induce an arrested person
to make a statement or otherwise cooperate by:

{b) any...method which, din light of such person's age,
intelligence and mental and physical condition, unfairly
undermines his ability to make a choice whether to make a
statement or otherwise cooperate.

The Convention may wish to discuss the question of extending the
protection of the voluntary waiver rule, which does not appear to allow the use
of deceptive police techniques to elicit incriminating statements, to the

voluntary confession standard.

The Concept of "Custody” under Miranda. "Custody"” consists of a

deprivation of liberty under the Miranda formulation. It need not occur in the
police SE&‘EiOI}vTS Miranda applies to a person detained and interrogated in the
person's own ‘oedroom.?? Questioning a suspect in 2 police station, however,
has been held not to be custodial as the suspect remains "free to leave” .78
Moreover, the Court has held that no "custedy” is involved where 2 "special
agents” of the Internal Revenue Service interviewed an individual at the
individual's home and failed to give him the Miranda warnings, although their
suspicions had focused upon him as the suspect in a tax fraud case.?g The fact

that suspicion had focused on the individual is not controliing.

The delegates may wish to discuss the Supreme Court's apparent limitation
upon the scope of the "custody” concept. The Court presently appears to
require actual arrest before Miranda warnings may be given. The American Law
Institute's Model Code of Pre-Arraignment Procedure provides that lesser

warnings than that required under Miranda would suffice when a suspect is not

in custody but is subjected to a highly coercive atmosphere:se
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enforcement officer, acting pursuant to this Seclion, suspechs
or has reasonable cause to suspect that a person may have
committed a crime, he shall, as promptly as is reasonable under
the circumstances and in any case prior Lo engaging in sustained
questioning of that person, take such steps as are reasonable
under the circumstances te make clear that no iegal obligation
exists to vespond to the questioning. If the guestioning takes
place 8t a pelice station, prosecutor’s office, or other
similar place, the person te be guesticned shall First be
informed that he may promptly communicate with counsel,
relatives or friends, and that counsel, relatives or friends
may have access to him as provided in Section 140.7

{2 Questioning of Suspects: Required VWarning. If a law

{3) Warning to Persons Asked to Appear at a Police Station. If a
law enforcement officer actlng pursuant to this BSection
reguests any person to come to or remain at a police station,
prosecutor’s office or other similar place, he shall take such
steps as are reasonable under the circumstances to make clear

that there is no legal obligation te comply with such request.

Mr. Justice Brennan in a dissenting opinion said that interrogation under
conditions having the practical consequences of compelling the taxpaver to make
disclosures, and interrogation in "custody"” having the same consequence, are
"peas from the same pod". He favers a 3-part test in finding unlawful

.81
coercion:

Incriminating statements elicited in reliance upon the taxpaver's
misapprehension as to the nature of the 1nqukryz hz@ obligation to

as equally Vlolatlve of constltuzloﬂal protectzons as a custodlal
confession extracted without prior warnings. (Emphasis added)

Right of Police to Reapproach Defendant. In Miranda, the Court ruled

that if a person in police custody indicates in any manner, at anv time prior to
or during questioning, that the person wishes to remain silent, the
interrogation must cease.gz This rule, however, does not sqguarely decide
whether successive police Interrogations, each conducted after the proper
Miranda warnings, are permissible. This ambiguity appeared to be resolved in a
1875 case, Michigan v. Mosley _,83 in which the Court held that when police seek
to question a suspect concerning one crime and the suspect indicates no desire
for a lawyer but refuses fo discuss that crime, officers later may reapproach the

suspect and ask if the suspect would be willing to discuss another crime, as
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long as this is done in a noncoercive manner. Whether police may reapproach a
suspect and ask that the suspect reconsider refusal to talk until a lawyer is

present is undecided.

The Convention may consider the fashioning of guidelines regarding the
resumption of guestioning. dJustice Brennan, dissenting in Michigan v. Mosley,

szated:&g‘

The fashioning of guidelines for this case ig an easy task. Adegquate
procedures are readily available. Michigan law requires that the
suspect be arraigned before a judicial officer "without unnecessary
delay,” certainly not a burdensome requirement. Alternatively, a
reguirement that resumption of questioning should await appointment
and arrival of counsel for the suspect would be an acceptable and
readily satisfied precondition to resumption. Miranda expressly
held that "[tlhe presence of counsel...would be the adeguate
pretective device necessary to make Lhe process of police interroga-
tion conform to the dictates of the privilege (against self-

incrimination).” The Court exzxpediently bypasses this alternative in
its search for c¢ircumstances where renewed gquestioning would be
permissible.

Prohibition Against Use of Illegally Obtained Statements for Impeachment

Purposes. Under the Miranda guidelines, if the police failed to give warnings
and obtain a waiver, the prosecution would be barred from using any statements
of the accused, whether inculpatory or exculpatory, either in its case-in-chief
or on cross-examination.>” In Harris v. New XQE}E:SS however, the Court
rejected this approach. It appeared to narrow the scope of the Exclusionary
Rule by allowing illegally obtained statements to be admitted for impeachment

purposes if the defendant chooses to testify in defendant's own defense.

In a 1971 case, State v. %gﬁg_gg,m the Hawaii Supreme Court rejected the
Harris v. New York holding and applied the earlier protections secured By
Miranda. The Hawaii Court ruled that Article I, section 8, of the Hawali
Constitution made statements inadmissible under the Miranda rules inadmissit>le
for any purpose, including impeachment. At least 3 state supreme courts hawe
followed the Hawail approach, 2 of them providing protection under their stale
constitutions, and the third court finding protection under a state statutory

guarantee.gs
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The delegates may wish to consider whether the ascertainment of fruth
through presentation of as much pertinent evidence as possible outweighs the

policy considerations such as police deterrence.

Delay in Presentation. The Supreme Court has held that any statement
given by a defendant in custody made before defendant has been taken before a
magisirate, as required by Rule 5{(a) of the Federal Rules of Criminal
Procedure, is inadmissible if, at the time of the statement, the delay had become
"unreasonable”. This is the McNabb-Mallory rule. 8% It is not a constitutional

decision, and is not binding upon the states,

The McNabb-Mallory rule has been meodified by a federal statute which
directs that a confession made within 6 hours of arrest or detention be admitted

if found to be wvoluntary, despite delay in presenting the suspect before a

magistrate, S0

Hawail has a prompt arraignment statute which imposes a 48-hour time

limit within which a person arrested must be produced before a magistrate.91

The Hawaii Supreme Court, however, appears to have loosely interpreted the
term "unlawful detention” under that statute. In a 1964 case, Kitashiro v.
&g}g,gg the Court rejected defendant's contention that s confession was
inadmissible as it was obtained following uniawful arrest and during detention in

excess of the 48-hour time limit. The decision turned upon the "voluntariness”

of the confession and the presence of counsei:g?’

It remains the rule in this jurisdiction that a confession obtained
during unlawful delay between arrest and production before a
magistrate is not ipso facto inadmissible.... [I]rrespective of the
lawfulness or unlawfulness of the arrests and subsequent detention
under the rule applicable in this jurisdiction it is decisive of this
pranch of the case that that confession plainly was voluntary and
there was no denial of the right to counsel.

The Convention may wish to determine whether a confession “absolutely”
is inadmissible if cbtained following arrest and during detention in excess of the

48-hour time limit.
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PART HI. THE RIGHT TO HAVE ASSISTANCE OF COUNSEL
Section I of Article I of the Hawali Constitution provides that:

In 2ll criminal prosecutions, the accused shall enjoy the right...to
have the assistance of counsel for his defense. The State shall
provide counsel for an indigent defendant charged with an offense
punishable by imprisconment for more than sixty days.

The first part of this provision was copied verbatim from the Sixth
Amendment of the U.S. Constitution and is thus intended to give the state the
benefit of federal decisions construing the same language,% The last sentence
was added by the 1988 Constituticnal Convention to expand the rights gramted
under previous U.5. Supreme Court decisions {see below).% The right of a
defendant to retain privately the services of counsel in criminal trials has rarely
been a subject of h’tigation,% and the U.8. Supreme Court has characterized

the right as ”ﬁﬁquaﬁfiad”ﬁg( A "necessary corcllary’ of that right is the right

to be granted a reasonable opportunity to employ and consult with ceunsei.%

Most cases dealing with the right to counsel provision have been centered
around the duty of the state to appoint counsel, at its expense, to assist the
indigent defendant.% Expansion of the right to counsel in this area begfan
primarily in 1932 when the U.S. Supreme Court in Powell v. é@a;b_agz_am held that
the Due Process clause of the Fourteenth Amendment required the states to

appoint counsel to Indigent defendants in certain capital cases. In Gideon v.

Wainwright,ml the Court held that the states must make appointed coumnsel
available to indigent defendanis in all ¢riminsl cases. Recause this right was
thought to apply only to felony prosecutiens,mz the 1868 Constitutional

Convention amended section 1 of the Hawail Constitution to provide for all
indigent defendants "charged with an offense punishable by imprisonment for

more than sixty days",

103 held that

the right 1o appointed counsel applied to indigent defendants even iIn

In 1872, the U.B8. Supreme Court in Argersinger v. Hamlin

miscdemeanor cases, where there is a possibility of imprisonment. A defendant

not represented by counsel may not be imprisoned for any length of time, even
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though the law permits it,m% Whether this right presently extends or will be

extended to civil cases that impose imprisonment or to criminal cases that do not
impose imprisonment but impose, for example, 3 heavy fine, is not clear. The
1968 Convention did not extend the right to nonimprisonment cases, possibly out
of a concern over the potential costs of providing counsel for so many indigent

defendants. 105

In general, the Sixth Amendment right to counsel "attaches only at or
after the time that adversary judicial proceedings have been initiated" against
the defendant.mﬁ It is this point that marks the commencement of the "criminal
prosecution” fto which the guarantees of the Sixth Amendment apply. Once the
adversary judicial proceedings have been initiated, appointed counsel is
necessary for all those "critical" stages of the criminal proceedings "where
substantial rights of a criminal accused may be affected”m? and therefore where
the "guiding hand of counsei”mg is necessary to protect those rights. Besides
a trial, the right to counsel has been held applicable to such "critical” stages as

109 and arraignments .hﬁ

at post indictment lineups

The basic rationale behind the Sixth Amendment right to appointed
counsel in criminal proceedings is that because a lay person is unfamiliar with
the complexity of the law, an unrepresented defendant would have to face an
experienced prosecutor without the knowledge and skills with which to prepare
adequately a defense.‘m A defendant may be convicted "because he does not
know how to establish his }an)c:enc:e”.ﬁz The assistance of counsel, then, is
necessary to assure a fair trial. Furthermore, the Sixth Amendment is applied
to certain stages of the pretrial proceedings because the law enforcement
machinery often involves ‘'critical confrontations of the accused by the
prosecution at pretrial proceedings where the resulits might well settle the

accused’s fate and reduce the trial itself to a mere formah’ty”.ﬂg

These Tcritical stages”, however, include only those "trial-like"
confrontations where the defendant is faced with the "intricacies of the law"” or
the possibility of being overpowered by a skilled proseculﬁor.B‘4 Thus, for
example, although the Sixth Amendment requires the presence of counsel at post
indictment lineups (see above), it does not require counsel at photographic
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displays conducted {in the absence of the accused) to identify the offender
because it does mnot involve a ’confrontation" of the accused and the
prosecutorial pr@::ess.ﬁé Even where such a confrontation may he involved, the
Sixth Amendment does not require the presence of counsel where the
subsequent trial would cure any defects which might arise from the
confromation.ng In this way, the taking of fingerprint, hair, clothing, and
bilood samples from the defendant were not deemed “eritical” where the
procedures are siandardized and the knowledge of the techniques is sufficiently
available so that the government's case can be adequately challenged during
cross-eXamination at trial and by the presentation of expert witnesses for the
defense.m Similarly, the taking of handwriting samples from the accused would
not be a critical stage of the criminal proceedings since the samples can be
challenged at trial by presenting more handwriting samples for analysis and

. 118
comparison.

The Sixth Amendment is not the only constitutional provision that

guarantees a right to appointed counsel. The right may be held necessary tfo

119

protect other constitutional rights ™~ or to insure a fair hearing as required by

the Due Process (Clause of the Fifth and Fourteenth Amendments of the U. S.

Constitution.me In addition, it is possible that the right to appointed counsel

may be based, in some contexts, on the Equal Protection Clause of the

Fourteenth Amendment. 12

The right to the assistance of counsel may be waived by the defendant if

122 The accused, however, cannot be

"threatened, tricked, or cajoled” into a waiver.mg Waiver will not be lightly

it is voluntarily and knowingly made.

presumed and a trial judge must "indulge in every reasonable presumption

against waiver” ,}“2@ regardless of whether it is made at irial or at some “critical”

pretrial proceeding.l?‘s Furthermore, the record must show that the accused
was advised of the right to counsel (and at no cost if the accused was indigen t)
but clearly declined to exercise the right.'20 Finally, the state has the burden

127

of proving that the defendant voluntarily and intelligently waived counsel.

It is clear that the courts have set high standards in this area amd
require that the accused be fully aware of the ramifications of refusing the
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assistance of counsel. The irial judge, before accepting the waiver, must make
an effort to "explain what his rejection of counsel really entaiis”,mg which may
include an explanation of the nature of the charges, the stalutory offenses
included within them, the range of possible punishments, possible defenses, and

other facts which give the accused a "broad understanding of the whole
matter” 129 There are no rigid formulas to follow in determining whether a
defendant has made a valid waiver, and the courts must look to the totality of

the facts and circumstances of each case. Relevant factors might include age,

130 the background and experience

131

education, mental capacity of the defendant,
of the defendant, and the defendant’s conduct of the alleged waiver,

Waiver of Counsel and the Right to Proceed Pro Se

Although an accused was permitted to waive counsel at pretrial
procee(}}'ngs,lgz it was not clear until 1975 whether a defendant had a
constitutional right to dispense with counsel at trial and proceed pro se, that
is, to represent eneself.zgg For Hawaill and the other states in the federal Ninth
Circuit, the right to represent oneself was long held to be constitutionally
protected,mq‘ but this had not been universally accepted.BS

In 1975, the U.S. Supreme Court in Faretta v. Californial ® held that the
right of self-representation is guaranteed by the Sixth Amendment of the U.S.
Constitution. The Court found that the right had a historical justification in
the English and colonial jurisprudence from which the Sixth Amendment
emerged. Moreover, although there was no explicit language in the Constitution
guaranteeing this right, the Court thought it was "necessarily implied by the
structure of the Sixth Amendment”.lS?
the Sixth Amendment {e.g., right to jury trials, right to a speedy trial, etc.)
are given directly to the "accused”, not to the accused's counsel. Likewise, the
Sixth Amendment speaks of the "assistance” of counsel, which indicate that
counsel “shall be an aid to a willing defendant--not an organ of the state

interposed between an unwilling defendant and his right to defend himself
138

The Court noted that the guarantees of

personally™. An unwanted counsel does not really "represent” the

defendant, and so the defense presented by such counsel would not be the
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"defense guaranteed by the Constitution, for. in z very real sense, it [would

not be| his defense” 139

The Court recognized that this decision seemed to be inconsistent with
prior decisionsMG that declared the assistance of counsel to be essential to
insure a fair irial. For if counsel is necessary to a fair trizl, how canm a
defendant who proceeds without cne be justly convicted? The Court feit,
however, that the founders of the Constitution placed a higher value on the
right of free choice and that choice must be honored, even if it ultimately leads
to the defendant's detriment. Moreover, when counsel is forced on an unwilling
and uncooperative defendant, the "potential advantages of a lawyer's training
and experience can be realized, if at all, only imperfectly“.}@l In some cases
(e.g., where the defendant is represented by harassed and overworked public
defenders), the defendant may even be able to conduct a more effective
defense. Since the defendant, and not the lawyer or the state, will bear the
consequences of conviction, the defendant must be free to decide "whether, in

. . . . 4
his particular case counsel is to his advantage" 42

As in other contexts, when the pro se defendant waives counsel, the

walver must be "knowing and mtelligent".%{3 Thus, the defendant should be

144
a

made aware of the nature of the charges and the penalties involved, nd

basic rights should be disc"ckssed.M;5 The defendant need not have the skill and

experience of a lawyer in order to make a valid waiver, but "he should be made
aware of the dangers and disadvantages of self-representation, so that the
record will establish that he knows what he is doing and his choice is made with

eves open” .146

The waiver, however, must be both timely and uneguivocal: timely, in
order to assure the judicious and orderly conduct at {rial;}é? unequivocal, so
that the defendant cannot later turn around and claim that counsel was not
really weuived.148 Further, the right of self-representation "is not a license to
abuse the dignity of the courtroom” and a court may terminate self-

representation if the defendant “deliberately engages in serious and

obstructionist conduct”. 149
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Effective Assistance of Counsel

The right te the assistance of counsel carries with it the guarantee that

160

such assistance be effective. The right to the effective assistance of counsel

is proiected not only by the .8, Constitution, but by the Hawaii Constitution

as wall. 151

What constitutes a denial of the effective assistance of counsel is not
entirely clear, since the U.S. Supreme Court has yet to squarely deal with the
issue. Traditionally, the lower courts have asked whether the conduct of
counsel was so inadeguate as to render the trial a "farce" or a "mockery of
ju‘stice”,is‘? which generally meant that courts would find that a defendant was
denied the effective assistance of counsel only in the most extreme cases.
Although the federal Court of Appeals for the Ninth Circuir {which includes

153

Hawaii) still abides by this permissive standard, the Supreme Court of Hawaii

has followed the trend followed by most of the other federal Courts of
AppealslM and by many state CO%ZY‘tSlSS to adept a more stringent standard: to
be "effective”, counsel's assistance must be "within the range of competence
demanded of attorneys in criminal cases“.}% This involves a Z~step process.
Firsi, the conduct of the counsel must be examined to determine whether it
appears to be wunreasonable. Second, this conduct, if it seems to be
unreasonable, will be examined further to determine "whether counsel’'s action
was til;i result of informed judgement or constitutionaily inadequate prepara-

{

tion™, If counsel's action, viewed as a whole, appears to be reasonable, or if

although appearing to be unreasonable is the result of an informed judgment,

ineffective assistance of counsel will not bhe found.158

A primary requirement of an effective counsel is that counsel "conduct
careful factual and legal investigations and inguiries with a view to developing
matters of defense in order that he may make informed decisions on his client's
behalf, .. .both at pretrial proceedings...and at {riai”.Bg This necessarily
means that the defendant's lawyer must be allowed adeguate time to prepare for
the trial. When counsel is appointed late, the lack of sufficient time to prepare
may be held to be a denial of the effective assistance of counsel.160 The length

of time counsel had to prepare, however, "is not, per se, dispositive of the
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iSSU&”,k}} and prejudice to the defendant’s case must be shown in order for the
defendant to successfully claim a denial of the effective assistance of counsel 104
When a defendant at trial objects to counsel on the basis of inadeguate
representation, the trial judge must hold a hearing to defermine the merits of

163 At its discretion, the trial court may order a

the defendant’s objection.
change in court-appocinted counsel, and may postpone the trial in order to allow
the new counsel to prepare. The Court, however, is generally not required to

do eiiher,lﬁl} and a defendant will not be permitted to "impede the course of

-
justice or blockade the orderly flow of bhusiness in our court system” 165

A lawyer may represent 2 or more defendants at the same time, as long as
there is no conflict of interest between the defendants., Where there is a
conflict of interest, the co-defendants are deemed to have been deprived of the
effective assistance of counsel, regardless of whether the defendants can show
prejudice to  their cases.l% The test for determining whether joint
representation deprived one or both defendants of effective counsel is: "did
the representation deprive either or hoth of the defendants of the undivided
loyalty of counsel? Did counsel have fo, or did he in fact 'slight the defense of

one defendant for that of another’?”la{

Covernment or court action may alse form the basis for a claim that the
defendant was denied effective counsel. For example, gross surreptitious
governmental infiltration ("spying”) into the legal camp of the defense during or

168

in preparation of a trial may viclate this right. Court restrictions that

prevent defense counsel from fully and fairly participating in the adversary
fact-finding process may likewise be held a denial of the effective assistance of
counsel. Thus, for example, restrictions on the right of counsel to decide when
the defendant would take the stand or which prohibit counsel {from putting the
defendant on the stand, or which prohibit counsel from making a closing

189

summation may be held invalid. Further, a judge’s unwarranted remarks

which demean the defendant's counsel in the presence of the jury may also

compromise the defendant's right to the effective assistance of COU&Z’ISG}.hO
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Other Types of Assistance

The U.3. Supreme Court has held that free franscripts must be provided

3

for indigent defendants appealing from various pr@ceedimgshi and cannot be

7

. , . , . . 172
conditioned on a prior determination that the appeal is not frivolous. Free
transcripts may be required even in certain cases where the defendant is not

seeking to appeal from the transcribed proceedings but instead reguests the
79

transcripts to prepare for tr;’ai.h

Defendants may also under certain circumstances be granted an allowance

for investigative expenses or the appointment of an investigator in order to

74

assure effective preparation by the defendant’s attorney.l In addition, under

-
o

section 802-7 of the Hawaii Revised Statutes, the state may provide for

investigative, expert, or other services upon a showing that they are necessary
for an adequate defense and that the defendant is otherwise financially unable

to obtain them.

Effective Assistance and the Pro Se Defendant

If a defendant’s conviction can be challenged on the ground of the denial
of the effective assistance of counsel, can a pro se defendant raise a similar
claim? That is, where a conviction can be overturned because the performance
of the defendant's counsel was of such a minimal quality as to deny the
defendant the effective assistance of counsel, can 2 conviction be similarly
overturned where the performance of a pro se defendant was so incompetent as
to deny the defendant of a similar right? The U.S. Supreme Court has
indicated that the pro se defendant does not have a right to effective repre-
semation,ﬁa and so, unlike a defendant represented by counsel, a defendant
who proceeds pro se cannot later complain of a violation of the Sixth Amendment
right to counsel because of "bad tactics, errors of judgement, lack of skill,
mistake, carelessness, incompetence, inexperience, or failure to prepare when
the opportunity was avaﬂable".we Presumably, the rationale is that, having
"knowingly and intelligently” waived the assistance of experienced and learned

counsel, the defendant knew and accepted the possibility that the defendant’s
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iack of experience and training would seriously hamper the effectiveness of the
defense. The defendant must therefere choose between the assistance of
counsel, who must meet g minimum competency standard, and proceeding pro se,
which has no minimum standard at aﬁ.lr‘??

A related problem lies in the situation in which the pro se defendant is
jatled before the trial. In this type of case a critical guestion is whether there
exists a constitutional right to an adeguate cpportunity to prepare. 1If an
unrepresented defendant operates under severe handicaps at trial, an
uncounseled defendant who has not been allowed to adequately prepare is surely
at an even greater disadvantazge. Although there are no relevant cases which
have directly addressed this issue, at least one commentator strongly suggests
that the U.S. Constitution requires that a jailed pro se defendant be allowed to
adequately prepare for trial. There is a practical preblem of granting such a
right, however, as jails are ill-equipped to provide the services and materials
necessary to prepare a defense (e.g., an adequate law library), or the
manpower to supervise prisoners who must use outside facilities or whe want to

il

, . . . 1
conduct outside investigations. 8

Standby Counsel

The appointment of standby counsel for those indigents who choose 1o
represent themselves has been suggested as a possible solution to many of the
problems outlined above,l?g Standby counsel can aid the jailed indigent
defendant by making the necessary preparations for a defense (e.g., legal
research, witness interviews, etc.) that the defendant would be prevented from
doing. Further, standby counsel can help meet the problem of assuring the pro
se defendant of an adequate defense. Instead of a "sink or swim" appreach, the
pro se defendant would be able to conduct a more competent defense with the
advice and guidance of the standby counsel. In addition, if a pro se
defendant's right to self-representation is terminated for disruptive conduct, ©or
if the defendant begins to realize in mid-trial that the case is too complicated to
handle, the standby counsel can quickly assume the conduct of the trial, with

Little or no disturbance to the proceedings. The use of standby counsel has
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g

. e IBD .
been recommended by the American Bar Association, especially where the
trial is long or complcated, or involves multiple defendants. No court seems io

have accepted the view that there is a right to standby Qounsef{.lgl Many

courts, however, commonly appoint such standby counsel,}‘gz

183

but only at their

discretion.

In the area of the right to counsel, the Cenvention may wish te consider

the following issues:

(1) Whether a pro se defendant should have the right to be able
to adeqguately prepare for trial.

(2} Whether a right te standby counsel for indigent pro se
defendants should be guaranteed by the Hawaii Constitution.

(3) Whether a pro se defendant is entitled to certain minimum
standards of competency.184

(d) Whether the right to counsel should be expanded to other
contexts that involve substantial detriment to the defendant
(e.g., at civil trials where imprisonment is imposed or at
criminal trials where heavy fines are imposed).?!

PART 1V. NATURE AND CAUSE OF THE ACCUSATION

The Sixth Amendment to the U.S. Constitution and section 1l of Article 1
of the Hawaii Constitution both provide;

In all criminal presecutions, the accused shall enjoy the right...to
be informed of the nature and cause of the accusation;...

This provision was adopted by the 1950 Ceonstitutional Convention but was

not discussed at the 1968 Convention. The 1950 Convention reported that Article

1. section 11:186

...will give to this State the benefit of the decisions of the
Federal Courts construing the same language,...
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The United States Bupreme Court has not held that this Sixth Amendment

right is applicable to the states.

The effect of the constitutional right fto be informed of the nature and

cause of the accusation commences with the statutes fixing or declaring the

cz‘ime.m{ The Hawaii Supreme Court has ’ﬂ{ﬁd:igg

It is mnecessary in...criminal offepses, that the iandictiment,
information or complaint, set forth all the essential facts,
ingredients and elements of the offense charged, with certainty, and
describe and ideptify the same sufficiently to put the defendant on
notice as to what he is required to defend.

The reason for reguiring that the accusation be certain, definite, and
specific is so the accused will be able to prepare intelligently the accused's

defense and fo prevent the accused from being tried a second time for the same

offense after being once put in }eopardy.lgg

130

In a 1967 case, State v. Taylor, the Hawail Supreme Court applied a

test similar to that announced by the Court in Territory of Hawaii v. Henrigues.

The Court quoted with approval a 1952 United States Supreme Court case, Boyce

19

Motor Lines v. United States, ™ and applied the {ollowing statement in uphold-

ing a Hawaii penal statute which prohibited the depositing of any goods, wares,

. : . 192
or merchandise upon city sidewalks:®

& criminsl statute must be sufficiently definite to give notice of
the required conduct to one who would avoid its penalties, and to
guide the judge in its application and the lawyver in defending one
charged withk its violation. But few words possess the precision of
mathematical symbols, most statutes must deal with untold and
unforeseen variations in factual situations, and the practical
necessities of discharging the business of government inevitably
iimit the specificity with which legislators cam speil out
prohibitions. Consequently, ne more than a reasonable degree of
certainty can be demanded. Nor is it unfair to require that one who
deliberately goes perilously close to an area of proscribed conduct
shall take the risk that he may cross the line. (Emphasis added)

The Hawaii Supreme Court stated that resort to common undersianding

3
and practices as the standard in a penal statute is not prfzshibﬁ:ed.3‘9‘J [t went on
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to say that statutes are not automatically invalidated as vague simply because
difficulty is found in determining whether certain marginal offenses fall within

their language?% The Court concluded with a quotation from a 1863 United

States Supreme Court case:l%

Void for vagueness simply means that criminpnal responsibility should
not attach where one could not reasonably understand that his
contemplated conduct is proscribed.

PART V. RIGHT OF CONFRONTATION

In all criminal prosecutions, the accused shall enjoy the right...to
be confronted with the witnesses against him....

The above provision is found in the Sixth Amendment of the U.8.
Constitution and in section 1l of Article I of the Hawail Constitution. The Hawaii
provision was adopted by the 1950 Constitutional Convention but was not

discussed at the 1868 Convention.

The Sixth Amendment right of a defendant to be confronted with the
witnesses against defendant was held binding on the states in a 1965 case,
Pointer v. Texas.'%® The Model State Constitution provides for a right of

confrontatian,ig{ as do the constitutions of 47 states. The 3 states which do not

have this provision are Idaho, Nevada, and North Dakota.

Research does not reveal precisely what the founders of the U.S.
Constitution meant when they drafted the confrontation c}ause}igg but scholars

at least seem to agree that the drafters intended it as a constitutional barrier

against such:199

...flagrant abuses as trial by anonymous accusers.

One commentator has stated ithat:g[}0
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It would appear then that the sixth amendment reguires, at a
minimum, that the government make at least some efforts to confront
the accused with witpnesses. To zay that the confronmtation clause
places no control over what evidence the government uses judicially
but merely grants to the defendant the right to be present and
challenge such evidence as the government chooses to introduce, or
the right to call witnesses on his own behalf, is to deny the
confrontation clause its intended function.

With regard to the guestion of defendant’s right to disclosure of an
informant's identity, an informant can play 2 distinct roles. Which role an
informant actually plays determines the extent to which the prosecution
constitutionally is required to make information concerning the informant avail-
able to the defendant. Where the informant may be the source of information
giving an officer probable cause to arrest defendant, the prosecution is not
obligated to reveal the informant's identity, because the governmental interest
in encouraging informers outweighs the likelihood that the information materially
will aid the defendant. 20!

If the informant's testimony is relevant to the issue of guilt and

conviction, however, it appears that the government must reveal the informant’s

identity and address to enable defendant to confront the wi‘irw;ss.‘QG"’3

In the case of a disruptive defendant, in a 1970 case, Illinois v. Allen, 203

the U.S. Supreme Court held that a defendant who disrupts the courtroom does
not have an absolute right to remain present and confront witnesses. The right
of confrontation requires only that the trial judge exercise reasonable discretion
in determining which means to use to deal with such a person. Some avenues

that may be available are: 204

(1) Binding the defendant and Xkeeping defendant in the
couriroom;

{2) Removing defendant from the courtroom for the trial, and
perhaps providing defendant with access to the trial, as by a

microphene;

(3) Threatening defendant with contempt.
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With regard to the use of cut-of-court statements, the general rule is that
if 2 persons are tried together and one has given a confession that implicales
the other, the confrontation clause bars use of that statement, even with
instructions to the jury fo consider it only as going to the guilt of the
"confessing” def@ndant.ms Such a statement may be admitied, however, if the
co-defendant takes the stand and submits fo cross-examination concerning the

208 This rule apples even if when the alleged

reliability of the confession.
207

confessor takes the stand, the confessor denies making the confession.

The confrontation clause prohibits use of out-of-court statements of
persons not testifving unless the prosecution has made a good-faith effort to
secure the attendance of the witness at trial and failed, and the defendant has
had an adequate opportunity to subject the witness to sufficient cross-

examination to test the accuracy of the statement.ggg

Where out-of-court statements of persons who testify are introduced,
such pricr statements may be admitfed if defendant had an adeguate opportunity
to test the reliability of such statements by cross-examination at trial, or if the
statement was given under conditions providing reasonable assurances of

accuracy, such as at a preliminary hear‘éng.mg

With regard to the waiver of the right to confrontation by pleading guilty,
the Supreme Court has recognized that due process requires that the record of
the receipt of a guilty plea affirmatively show that the plea was intelligent and
voluntary.zm It also must demonstrate that defendant was aware of defendant's
rights at trial and knowingly and intelligently waived them. These rights
include the right to a jury trial, the right to confront wiinesses, the privilege
against self-incrimination, and the right to have guilt proved beyond a

reasonable doubt.

The Supreme Court also has recognized that the record must show that
defendant was aware of the maxXimum penalties that might be imposed upon
conviction and that defendant understood at least the critical elements of the
offense chavged.gﬁ Moreover, the Court has recognized that a plea is
involuntary if produced by actual or threatened physical harm or by mental
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coercion overbearing the will of the {ifff{zgzda:ntt,zg’z It appears to bhe fairly weli-
settled that a defendant who enters a guilty plea has a right to have that
bargain hozz@red.zzg Thus, if the prosecution fails to honor it, defendant is
entitled to relief, as by permitting defendant to withdraw defendant's guilty

plea.

With regard to the effect of a guilty plea and defendant's later ability to
attack the conviction, the United States Supreme Court has recognized that a
defendant who pleads guilty nevertheless may attack the conviction by later
asserting violation of a right that has nothing to do with defendant’s guilt or

innocence of the crime.zlé

Most of the controversy invelving the right te confrontation has centered
around the applicability of that right fo particular proceedings. In the state
criminal trial area, the U.5. Supreme Court has announced that if a defense
investigator testifies at trial, the trial court may at that time order the defenise
to disclose a report by that investigator, if disclosure 1s limited to those

oo
portions of the report relevant to the investigator’s in-court tesﬁm@ny“'lb

With regard to guasi-criminal or noncriminal proceedings, because of
apparent differences in the facis of particular cases, the Supreme Court has
reached differing results as to whether the right of confrontation is applicable.
For example, in employment fermination situations, the Supreme Court has
affirmed a federal circuit court decision holding that compliance with the Sixth
Amendment, including the right to confrontation, is not a prerequisite to the
dismissal of a federal ez‘ﬂployee_z16 The Supreme Court has recognized, on the
other hand, that due process guarantees the right of confrontation in

. . e o . 217
connection with a person's application for admission to the practice of law.”

Where commission Investigations are involved, the Supreme Court on ome
hand has held that the right of confrontation constitutionally is not reguired in
proceedings by a federal civil rights coznmiss:ion.ms The Court also has held,
however, that where a state labor-management commission of inguiry allegedly
made actual findings that specific individuals were guilty of crimes in the labox -

management field, due process required the commission to afford a person beimg
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investigated the right to confront and cross-examine the witnesses against the

person. 219

Hawali appears to have recognized the right of confrontation as early as
L]
220 15 addition to the confrontation clause embodied in the Hawaii
221

1886,
Constitution, Hawail also provides for a statutory right of confrontation.

Very few Hawall cases have dealt with the confrontation clause. Those
that do fall into 2 categories: those which involve the issue of admitling
documentary evidence and those which involve the issue of waiver of trial rights
by pleading guilty. With regard to the use of documentary evidence, in a 1969
‘‘‘‘‘‘‘‘ 222 , hotel cashier was charged with embezzling money
belonging to her employer. The state as an essential part of its case introduced
letters and receipts submitted by out-of-court witnesses which were marked
"paid" and which bore defendant's initials. The Hawaii Supreme Court held that
the state failed to make a good faith effort to obtain the presence of absent
witnesses, and therefore denied defendant her right to be confronted with the
witnesses against her.

223

In a 1973 case, State v. Faafiti, the Hawaii Bupreme Court held that in

a prosecution for aggravated battery upen a serviceman, admission of
transcribed testimony of the serviceman at the preliminary hearing did not
violate defendant’s right of confrontation. Its holding rested upon the ground
that the witness had been questioned extensively and thoroughly by the defense
attorney at the preliminary hearing, and that the state had made a good faith

effort to secure the attendance at trial of that witness and had failed.

The Hawaii Supreme Court generally has folliowed federal law involving the
issue of the waiver of the right to confrontation by pleading guilty. Hawail,
however, appears to provide protection above that provided by the federal
courts in at least 2 respects. First, under the ruling of a 1874 case, Carvalho
V. g;mg,224 the defendant must be informed of the defenses which are available
to the defendant. This is not required under federal law. Second, under Rule
U(c)(2) of the Hawaii Rules of Criminal Procedure, the defendant must be able
to understand the maximum penalty provided by law, and the maximum sentence
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of extended term of imprisonment, which may be imposed for the offense 1o
which the plea is offered. Rule H{e){l) of the Federal Rules of Criminal

Procedure provides only that the defendant understand the mandatory minimum

penalty provided by law, if any. and the maximum penally provided by law,

PART Vi, COMPULSORY PROCESS FOR OBTAINING WITNESSES
Article 1, section II, of the Hawaii Constitution provides:

In a1l criminal presecutions the accused shall enjoy the zight...to
have compulsory process for obtaining witnesses ig his faver;. ..

This provision is derived from the Sixth Amendment of the U.5. Constitution.
Like the right of confrontation, this provision appears to have caused little
controversy. Fortv-eight states have a compulsory process provision in their
constituticns. Only Nevada and New York do not provide for compulsory
process. The Model State Constitution contains a compuisory process pro-

o 225
vision.

Hawali’'s constitutional provision on compulsory process has heen

implemented by a statutory guarantee of compulsory pmcess‘?% and a court rule
providing substantially the same,m? Moreover, in a 1970 case, State v.
;eoag,zzs the Hawaill Supreme Court held that a witness viclating an order

excluding witnesses from the courtroom still should be allowed to testify to

guarantee to the accused the accused's constitutional right to compulsory

" . . e 229
process for obtaining witnesses. The Court's opinion in part read:

To hold that the [compulscry process| provision merely gives an
accused the right to the issuance of subpoenas tco compel attendance
of witnesses who mayv testifv in his faver, but that it does not
entitle an accused to the testimony of witnesses so subpoenaed
becaunse of their actions or behavior in court, we believe, would make
this right hollow and worthless.

The defendant’'s right of compulsory process is a companion amd

counterpart to the Sixth Amendment right of confrontation. It differs in ome
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significant respect, however, from the Confrontation Clause. The Confrontation
Clause is designed to restrain the prosecution by regulating the procedures by
which it presents ifs case against the accused. Compulsory process, on the
other hand, comes into play at the close of the prosecution's case. It operates
exclusively at the defendant's initiative and appears to provide the defendant

with affirmative aid in presenting defendant’s fiefense,zga

Until 19687 the United States Supreme Court addressed the Compulsory

231

Process Clause only § times. Prior to 1967 some courts implied that

compulsory process refers only to the means for securing the attendance of
witnesses at trial and that it does not deal with their competence to testify.gg?
This narrow view appears to have been put to rest in a 1867 case, Washington v.
Texas,’ " in which the United States Supreme Court held that the right to
produce witnesses includes the right to have them heard, and that this right is

binding on the states.

In the Washington case, the defendant sought to call as a witness a
persen who had been charged and convicted for participation in the same
offense for which defendant was being tried. State law provided that those
charged or convicted as participants in the same crime could not testify in favor
of each other. The United States Supreme Court held that application of the
statute viclated defendant's right to compulsory process for securing the

attendance of witnesses.



Chapter 8
RIGHT OF PRIVACY

The Origins of the Right to Privacy

The development of a constitutional right of privacy by the U.3. Supreme
Court began with the decision Griswold v. Connecticut.l There the Supreme
Cecurt invalidated a state statute which prohibited the use of contraceptives by
married couples. In subsequent decisions, a right of privacy, or "zone of
privacy”, has been gradually expanded to encompass 3 general types of

interests: 2

(1 The right of an individual to be free in the individual's
private affairs from governmental surveillance and intrusion.

(2) The right of an individual to avoid disclosure of personal
matters.

(3) The right of an individual to be independent in making
certain types of important decisions in matters relating to
marriage, procreation, contraception, family relationships,
and chiid-rearing and education.

ALl 3 of these interests have been viewed as facets of a fundamental, if not
easily defined, individual liberty. It has been variously described as "the right
to be let alone--the most comprehensive of rights and the right most valued by
civilized men“,3 and as "a freedom from all substantial arbitrary impositions and

purposeiess restraints” .4

Unlike, for example, the right to a speedy and public trial, the right of
privacy is nowhere explicitly mentioned in the U.8. Constitution. Therefore, in
Griswold, although 7 justices agreed that a right deserving of constitutional
protection had been asserted, no more than 3 could agree on any one theory
about its or-igins.s Altogether, 3 rationales were advanced in support of a right

of privacy:
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{1 Certain unenumerated rights may be found in the "penumbra”
of  special  constitutional  guarantees. The use of
contraceptives by married couples 1is protected by a
penumbral right of association devrived by the First
Amendment and a penumbral right to be free of unreasonable
searches and seizures derived from the Fourth Amendment. ©

{2) The Ninth Amendment {"the enumeration in the Constitution.
of certain rights, shall not be construed to deny or disparage
others retazined by the people”) 1is authority for the
proposition  that the "liberty” protected by the Fifth and
Fourteenth Amendments is not restricted to rights explicitly
mentioned in the first 8 amendments.’

{3) The right of privacy is part of the "liberty” guaranteed in
the Due Process Clause of the Fourteenth Amendment ®

The third rationale has had the most lasting significanee.g However, the
absence of an explicit right of privacy in the Constitution, and the obligation of
the Court to supply complex theoretical justifications for it, perhaps accounts
for the Court's tentative and inconsistent development of the right of privacy.
The Court has followed a process of accretion in deciding "privacy” cases: 11
will enumerate general areas in which earlier privacy claims have been upheld,

then merely announce whether the claim under review is sufficiently sémﬂar.m

Interests Protected by the Right of Privacy

Freedom from Intrusion. The first interest associated with the right of
privacy--protection from government infrusion--is the subject of the Fourth
Amendment. The government may not invade one's home, office, automobile,
person, or effects without a warrant or a determination of probable cause that
criminal activity is axfoo‘g.H It is not altogether clear whether the Fourth--and
Fifth--Amendments give absolute protection to a core of private communications,
papers, and effects, or whether no material or communication can be absolutely
protected so long as the search, seizure, and disclosure are procedurally
R_rg_gg;:.iz Recent Supreme Court decisions have tended fo stress the manner in
which evidence is seized rather than the nature of the evidence taken. The
Court has even permitted seizure by warrant of private papers stored in an

individual's desk. 13
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Nor is it clear io what extent privacy is a function of being at home, amd
whether certain activities are permissible in the home which would be

impermissible elsewhere. In Griswold, the view of "man’s home as his castke”

was explained in the following ter‘ms:M

The Fourth and Fifth Amendments were described in Boyd v, United
States...as protection against all governmental invasions "of the
sanctity of a man's home and the privacies of life".... Would we
allow the police to search the sacred precincts of marital bedrooms
for telltale signs of the use of contraceptives? The very idea is
repulsive to the notions of privacy surrounding the marriage
relationship.

v. Geor 2. The possession and viewing of obscene materials in the home was
protected simply because the individual was at home. However, subsequent
decisions, such as Paris Adult Theatre I v. Slaton, emphasized that no

penumbra of privacy surrounds obscene materials outside the home, or the

viewer when the viewer goes to a local theater to watch a film with other

consenting adults. 17

The idea of the home as a special locus of privacy immune fo government
intrusion is difficult to reconcile with other decisions of the Supreme Court
which speak of privacy as inhering in people rather than places. In Katz v.
United S',tates,18 the criminal defendant complained that evidence against him had
been obtained by the use of a "bugging” device attached to the outside of a

public telephone booth. The Court upheld his contention that his "reasonable
19

expectation of privacy" had been violated:

...The Fourth Amendment protects people, not places. What a person
knowingly exposes to the public, even in his own home or office, is
not the subject of Fourth Amendment protecticn.... But what he seeks
to preserve as private, even in an area accessible to the public, may
be constitutionally protected.

Freedom from Disclosure. The second interest associated with the right

of privacy--the right of an individual to aveid disclosure of personal matters-~
20
The

grew out of a concern with the gossip-mongering of yellow journalism.
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conflict between freedom of the press and an individual's desire to avoid the
public eye is still present and is discussed in greater detail under "invasion of

privacy" in chapter 3 on the First Amendment.

But, in recent years, informational, or disclosural, privacy has taken on
ancther dimension--maintzining contrel over the flow of personal information to
the govefnment.zl With the growth of government regulation and services,
there is more occasion for the government to reguest information. With rapid
advances in computer science, there is greater ease in acquisition, retention,
and interagency transfer of information.22 If left unregulated, information-~
handling can lead to abuse: improper dissemination, for example, may result in
the denial of employment or promotion if the information is given to someone who
does not have a legitimate need for it, or if the information is released in

incomplete or erroneous fom.23

Just as the protection of privacy has become increasingly important, the
right of access to information held by the government has also become
necessary. Both are a consequence of the fact that government operations are
numerous, complex, and in many instances removed from public scrutiny.24 An
inevitable conflict arises between the individual's right of disclosural privacy
and the right of public and press to have access fo governmental iz}for'mation.%
This topic is discussed in greater detail under the heading "right to know" in

chapter 3 on the First Amendment,

On the whole, courts have found no constitutional infringement of privacy
when personal information is gathered by the government for a valid purpose.
The collection and retention of even highly sensitive health and medical records
has been permitted where the state has demonstrated a strong need. However,
courts are receptive to Tprivacy” arguments as to the assurance of
confiéentialiiy.zrg A case in point is the recent Supreme Court decision, Whalen
V. _E_{gg.gs The Court held that the New York statuie requiring patient
identification for those receiving certain addictive drugs did not infringe upon
any right of privacy. On the other hand, the Court noted in dictum that there
is a threat to privacy implicit in the accumulation of vast amounts of personal

information in data banks and other government files. Here it did not have to
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reach the question of implicit danger since there had been no unauthorized dis-

closure and the system had adequate security provisions.zg

Courts have alse been reluctant to find a right of disclosural privacy
where an individual has been suspected of involvement in crime (or has been

convicted), or in situations where the information is a matter of public record.

50

In Paul v. Davis,”” both elements were present. The police commissicner had

authorized dissemination of a circular alleging that Davis was an "active
shoplifter”. Davis had been arraigned on a shoplifting charge, but pleaded not
guilty, and the charge was ultimately dropped. The Supreme Court concluded
that the dissemination of the police circular did not infringe upon any

constitutional right of privacy.31

...|Davis’} claim is based nct upon any challenge to the State's
ability to restrict his freedom ¢f action in a sphere contended to be
"private,” but instead on a claim that the State may not publicize a
record of an official act such as an arrest.

The courts may be more sympathetic to 2 claim of informational privacy
32
the

California Supreme Court held that the stationing of undercover agents in

where it is conjoined with another constitutional claim. In White v. Davis,

classrooms and meetings of university-sponsored organizations viclated the First
Amendment, the state constitutionsal right of privacy, and possibly the federal

right of privacy.

Personal Autenomy. The third aspect of the right of privacy is persomnal

autonomy in matters involving family life and procreation. After Griswold, the
Supreme Court next had occasion to address this guestion in Eisenstadt v.
?@m.gg In that case, the Court invalidated a law prohibiting the distribution

of contraceptives to unmarried persons.

In Roe v. Wade)sé}' the Court continued to emphasize the individual's rigtht

to make important decisions concerning procreation, even outside the socially
approved context of marriage. In Roe, the Court upheld the right of a
pregnant woman, in consultation with her physician, to undergo an elective

abortion during the first trimester of pregnancy. After the first trimester,
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however, the state's interest in maternal health would justify regulation of
where and by whom an abortion could be performed. Also, after the point of
viability (24-28 weeks after conception), the state's interest in the "potential

life" of the fetus would permit prohibition of abortion except to save the life or
35

health of the mother.

After Roe, the trend of Supreme Court decisions has been to invalidate
laws or regulations which impede free choice in matters of procreation.gg On
the other hand, the Cocurt has not required the state to subsidize the
fundamental right of choice in the bearing of children.>

The Right of Privacy in the Hawaii Constitution

After the 19688 Constitutional Ceonvention, Article 1, section 5, was

amended to include the underscored phrases:

The right of the people to be secure in their persons, houses,
papers and effects against unreasonable searches, seizures, and
invasions of privacy shall not be viclated; and no warrants shall
issue but upon probable cause, supported by cath or affirmation, and
particularly describing the place to be searched and the persons or

In the debates of the commitiee of the whole, “invasions of privacy” was

discussed mainly in the context of wiretapping and electronic surveillance, along

38

with "or the communications scught to be intercepted". However, Report No.

55 seemed to take a broader view of its appﬁcabﬂity:gg

The proposed amendment is intended to include protection agaimst
indiscriminate wiretapping as well as undue government inquiry into
and regulation of those areas of a person’s life which are defined as
necessary to insure "man’s individuality and human dignity”.

Delegate Larson in his opening statement also took a less restrictive reading of
the concept of privacy, including by way of illustration. confidentiality of

information and marital privacy.i‘m



in interpreting this provision, the Hawall Supreme Court has vet to
definitely commit itself fo either the narrow or broad wiew. Part of the
explanation may lie in the fact that the Yprivacy” cases which have come before
the Hawailli Supreme Court have been both different and less varied than those
handled by the United States Supreme Court., The vast majority of cases have
involved either warrantless searches or possession of marijuana for personal
use. The United States Supreme Court deals with the former simply by giving a
contemporary meaning fo "unreascnable searches and seizures”, and has avoided
dealing with the latter tyvpe of case alts}geI;he1".@1 One Hawall case invelved an
arrest for nude sunbathing on a public beaeh;{12 another dealt with sex
education films shown with an excusal system which permitted parents to have
their children excase{i.% In neither case did the Hawail Supreme Court find an

infringement of the right to privacy.

Although the Hawaill Supreme Court has asserted that "invasions of
privacy” was added to the Constitution specifically to protect against
wiretapping and electronic szzrveillance,44 it has on other occasions
acknowledged that the provision was not so limited in effect, merely by
considering "privacy” claims in other situations. However, the Court has been
careful not to grant constitutional protection to the possession of marijuana,
whether by excluding the use and possession of euphoric drugs from the scope
of a fundamental right of privacy,% or by finding that the right of privacy is

not so fundamental after all:4t6

While our State Constitution has a right of privacy provision, we do
not find in that provision any intent to elevate the right of privacy
to the equivalent of a first amendment right.

As though by contrast, the Court went on to discuss Alaska's separate privacy
provision and its invocation in a case involving the sale of marijuana. Therwe,
the state was required to demonstrate a compelling interest in regulating the
activity, and the statute did not enjoy a presumption of constitutionality. T he
Hawaii Supreme Court suggests that it might adopt a more expansive
interpretation of the right of privacy--encompassing the possession of
marijuana--if Hawaii's constitutional provision were, like Alaska's. unitary and

distinct. 41
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The Future Development of the Right of Privacy

As vet, individual autonomy in matters of family and procreation has not
been enlarged into a general freedom to choose one's life-style, where life-style
is the "capacity to craft one's intimate, personal existence in the manner one

48 Where the Supreme Court has sustained individual choice of life-

sees fit".
style, it has been, on the whole, in the context of traditional, socially accepted

modes of behavior,

For example, the freedom of related individuals to live communally, as an

49

extended family, was upheld in Moore v. East Cleveland. A group of

unrelated individuals does not have this right; according to Village of Belle

50 .. . . .
Terre v. Boraas,” a community may exclude such groups as detrimental to its

peace and quiet.

In the area of consensual sexual conduct, the Supreme Court has
sustained the constitutionality of sodomy statutes as applied to h@mosexuais.51
The issue has not been raised in Hawail since all forms of consensual sexual

behavior are left unreguiated.52

In the context of political protest, the Supreme Court has recognized
choices in the area of dress as constituting "symbolic speech", deserving of
First Amendment protection. This is discussed further under the heading
"symbolic speech" in chapter 3 on the First Amendment. But, outside of the
political context, the Supreme Court has not acknowledged a fundamental

freedom of choice with respect to personal appearance.

With respect to the possession and use of marijuana, the Supreme Court
has yet tc make a definite statement. It has hinted that it would defer to
legislative judgment, and give a presumption of constitutionality to statutes
restricting the use of mar‘fqiuana.54 However, where a state constifution
includes a right of privacy, a state supreme court could uphold the individual

right to possess marijuana for personal use.55
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The Supreme Court has also vet to rule on the so-called "right {o die”.
The right of privacy, with its emphasis on 'mdependent decision-making and
human dignity, has provided a rationale for the termination of medical treatment
in cases invelving progressive, debilifating illness or imminent éeath.gﬁ This
argument was accgpteci by the New Jersey Supreme Court in the celebrated case

of In re Quinlan.”’

Possible Approaches to Privacy Issues

At present, 8 states in addition te Hawaii provide for a right of
privacy.SS In 3 states,g’g the right is, as in Hawaii, enumerated in the
provision which covers searches and seizures. In one staie,ﬁe it is enumerated
in the opening section on inalienable rights (comparable to Hawaii Constitution,
Article I, section 2). In the remaining 4 states,ﬁl the right of privacy is a

separate provision.

Since the right of privacy has already been considerably defined by the
judiciary, and is one of the major new concepts in constitutional law, it may be
important to dignify the right by giving it separate treatment. The Alaska pro-
vision is particularly noteworthy in that it not only recognizes the right but also

mandates the legisilature to further develop it.

The right of the people to privacy is rvecognized and shall not be
infringed. The legislature shall implement this section.

Arguments For and Against a Separate Right of Privacy
in the Hawaii Constitution

Pro

{1 An essential purpose of the Bill of Rights is to create
sanctuaries of individual behavior free from wunwarranted
governmental interference. A separate right of privacy
would be consonant with this purpose.

(2)  General constitutional protection of privacy would encourage

the courts to interpret existing statutes and regulations that
affect privacy with greater sensitivity to the individual's
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interest. Present statutes regulating information-handling
for example show some but not encugh consideration for
privacy interests.5Z

A constitutional provision would give the courts a broad
mandate to develop the right through case law. .Judicial
definition of the contours of the right of privacy would be as
comprehensive and effective as a right enacted by the
legislature. 83

A constitulional provision might generate the assumption that
the government should exercise its power up to the limits of
the individual's right to resist.®

A right of privacy tied to a constitutional provision is
inherently inflexible and difficult to change. 65

The judicial development of a right of privacy would be
Iimited by the individual litigation context, by the types of
cases which happened to come before the court.%® [This is
already apparent in Hawall case law interpreting Article I,
section 5.] A more comprehensive approach by the
legislature is necessary.
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Chapter 9
THE INDIGENT AND THE RIGHT TO GOVERNMENT SERVICES

Introduction

American rights have heen historically rooted in negative claims against
government restrictions or interference with respect to civil and political
Hberties. The Bill of Rights has limited the power of government to act
arbitrarily or even to act at all through such guarantees as free speech, free
press, and religious liberties. In recent years, the traditional conception of
rights as encompassing only restraints upon governmental action has been
challenged because of 2 significant developments: {1y the affirmative
involvement of government in the provision of services that promote a person’s
economic security and well-being; and (2) the increased use of government

regulation designed 1o inhibit access to these services.

Emerging Social and Economic Rights

Through a growing range of statutory enactments, states aided by the
federal government have increasingly become vested with the responsibility of
providing needed services to the less fortunate. These services generally
include basic necessities like income assistance, medical care, education,

employment, and housing.

Acceptance of government's role as a provider of such services is due to
the belief that these services are vital fo the lvelihood of economically deprived
segments of our S{)ciety.1 It is now widely recognized that the inability o
independently obtfain these necessities is often the result of social rather than
individual circumstances.2 Further, that inability could be, as Professor Frank
I. Michelman believes, "gravely prejudicial to one’s chances for a decent

life....”3
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[t is the recognition of these factors that has generated public discussion
about the possibilities of including positive statements concerning economic and
social rights in a constitution. Unlike the traditional rights enumerated in a
constitution, they are positive rights because they are a claim upon rather than

against government. 4

Past discussions concerning the inclusion of positive rights were mainly
concerned with the appropriateness of including a complex economic issue in the
constitution. When atfempts were made in the 1968 Constitutional Convention to
provide a right to economic secarity,S several delegates expressed the opinion
that the task of creating such guarantees belongs to the legislature. Annual
jegisiative sessions made them better eguipped to determine the level of aid that
the state was capable of offering and the manner in which it should he
proviéed.g Those supporting an economic security right helieved that its

inclusion would demonstrate Hawail's concern for the indig‘ent,( and prchibit the

state from providing assistance that is below the minimum standard of 1ivizzg.8

Government Regulation of Economic and Social Services

The amendment was defeated primarily because there seemed to be no
urgency for the inclusion of such economic rights in the Hawaii Constitution. It
was pointed out that levels of payment were increasiﬂg,g and at that time, the
federal government had made a substantial commitment to the poor through the
"War on Poverty'. But since the 1968 Constitutional Convention, many states
and local governments have become concerned with the perils brought by
population growth and its corresponding effect on government-sponsored
services. A number of laws have been implemented to contreol growth including

10

hmiting access to these services. One legal commentator gives this description

of the crisis facing many cities:

Cities and their residents have found, however, that growth is a
mixed blessing which creates new and serious problems of its own.
Demand for municipal services increases at a rate beyond what can be
efficiently provided, causing levels of service to decrease while
costs to beth the city and the tazpayer rise.... Growth brings
increases in per capita crime, pollution, traffic congestion, mental
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illness, and family breakdown, and shortages of vital resources such
as water and energy. High demand for housing often results in
decreased competition among builders, resulting in large amounts of
housing which is marginal both in guality and in style. In short,
the quality of life declines, and concurrently, the ability of the
municipality to cope with the problems diminishes.

In Hawail, where the state offers many of the services of municipal
governments, overpopulation and its correlative burden on state services has
been identified as one of the most important and pressing problems,zz Long-~
range plans are being developed to provide some control over the state's birth
rate and for dispersing the population throughout the sta‘{e,lg Another factor,
in-migration, has received more immediate attention. [t now contributes more to
the overpopulation problem than resident births.14 One of the methods used to
help deter newcomers from settling is a one-year residency reguirement enacted
in Hawaiil in 1977 as a condition for employment in the public sectm:.15 Although
no final decision has been handed down at the time of this writing, it has been
suggested by one legal scholar that the state’s residency law may be held valid
if it is perceived as a part of a "comprehensive scheme to preserve the

16 Along

environmental, aesthetic, and cultural wvalues of the community”.
similar lines, the Alaska Supreme Court upheld a state law providing employment

preferences for jobs on the Alaska pipelme.w

Protecting the Poor Under the Fourteenth Amendment

Current efforts to safeguard the poor's access to services have been
primarily accomplished under the Fourteenth Amendment of the U.S.
Constituiion.iS Under the Due Process Clause, the emphasis has been to assure
that the indigent received adequate and fair treatment in the receipt of
services. For example, should a state find that an indigent is no longer eligible
for welfare benefits, the indigent's right to due process is violated if benefits
are terminated prior to holding an evidentiary hearing to determine if such

. . 19
action is warranted.

The equal protection standard has been used primarily when a

fundamental right is viclated or if a law or government practice creates a
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suspect classification. The fundamental right issue was involved in Harper v,
Board of ﬁiectionsze where the right to vote was contingent upon the payment of

a poll tax, a condition the Court said was unconstitutional. Laws which seek to

exclude certain segments of the society from participating in welfare programs
are an unconstitutional classification regarding that segment unless the state
shows a compelling state interest.m Thus, laws denying welfare benefits to
alienszg and illegitimate chﬂdrenzg have been declared unconstitutional in the

absence of a compelling state interest.

The equal protection standard has more recently been intertwined with
another fundamental right: the right to travel. The freedom to move and settle
in a place of one's own choosing without interference has long been recognized
and protected in the United States. Although the U.S. Constitution has no
provision which explicitly deals with a person's right to interstate travel, it was
expressly provided for in Article 4 of the Articles of Confederation that people

of each state shall have free ingress and egress to and from any other state.%

Throughout the years, a number of U.S. constitutional provisions have

been cited as a basis for the right. In Crandall v. Nevada,25 a case involving

the right of a state to levy a tax on all persons leaving by common carrier, the
court found that the tax was an unconstitutional infringement on the right to
travel which is protected by national citizenship. Another later case, involving
a law making it a misdemeanor to bring a nonresident indigent into the state
used the Commerce Clause in Article I, section 8, of the U.5. Constitution as a

source of the right to tmvei.zs

In recent years, the court has refrained from placing the right in any
particular clause of the U.S. Constitution. In Guest v. United States, it was

stated: a1

The reason [there is no mention of the right], it has been
suggested, is that a right so elementary was conceived from the
beginning to be a necessary concomitant of a stronger federal Union
the Constitution created. In any event, freedom to travel throughout
the United States has long been recognized as a basic right under the

Constitution.
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Although there has been recurring differences in emphasis
within the court as to the source of the constitutional right to
interstate travel, there is no need here to canvas those differences
further. All have agreed that the right exists.

The invelvement of the right fo travel with the Egual Frotection Clause is
primarily due to the siate's use of durational residency reguirements for certain
denial of welfare benefits fo persons who had not met a one-year residency
requirement was an unconstitutional penalty on a nonresident who had exercised
the fundamental right to travel. The Court stated that the egual protection
standard must be used because the law created 2 classes: those who reside in
the state for more than a year and are eligible for benefits; and those who have
resided for less than a year and do neot gualify for such benefits. The Court
mandated that the siate must show that the continuance of the class is necessary
to promote a compelling state interest, a burden that the Court felt that the

state failed to ,s*,l.xswuir1.29

Unlike previous cases involving the right to travel, Shapire signaled the
.8, Supreme Court's willingness to sirike down laws which indirectly iunpinge

that right. Along similar reasoning, duraiional residency reqguirements were

30 4nd for the right of an indigent to receive {ree local

government-sponsored medical care in Memorial Hospital v. Maricopa County .3}

struck down for voting

The U.5. Supreme Court’'s holdings in these 3 cases do not appear 1o
completely invalidate the use of durational residency requirements. In Shapiro,
the Court stated that its holdings against durational residency requirements for
welfare could not be used te imply the unconstitutionality of waiting perinds or
residency requirements for other services.32 in 1975, the Court upheld a state
law requiring one-year residency as a condition for obtaining a divorce
decree,33 Similarly, the Court upheld a state's interest in charging higher
tuition rates for nonresidents in a state university system,34 In this case, the
Court recognized that a state has a legitimate interest in protecting amd
preserving both the guality of its colleges and universities and the right of 1ts

own bona fide residents to attend such institutions on a preferential tuition
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basis. The Court also noted a distinction between waiting periods and
continuing residency laws and has upheld the latter. In McCarthy v.

Philadelphia Civil Service Commission ,35 a municipal regulation requiring city

employees to be residents was held to be constitutional and not in violation of a

person’s right of interstate travel.

In Hawaii, there have been 3 significant opinions relating to the use of
durational requirements. The Hawail Supreme Court in 1972 declared
constitutionally valid a statute which prohibited granting a divorce decree
unless g person was domiciled or physically present within the state for one
vear before making an ap;{:ﬁication.36 The Court did not find particularly
relevant the holdings of the Shapiro case. While in Shapiro, the statute was
specifically intended to exclude the indigent and withhold assistance that was
necessary to their immediate needs, the Court found that residency
requirements for divorce were concerned with the establishment of domicile and
that no "necessity of life" was involved. Moreover, the Court felt that the

probability that the residence regquirement would actually deter the exercise of

the right to travel was too remote to render the statute izwalid.gl

In that same year, the Hawaii court also struck down a 3-year residency
requirement for public employvment because the law created an arbitrary
classification without a rational relationship to a person's capabilities of
performing the task and the law operated irrationally without reference to a
legitimate state ol:ajective.38 Finally, an attorney general's opinion stated that a

90-day durational requirement for abortion in Hawaii was invah’d.gg

Future Prospects of Protecting the Poor

In Maricopa, the Court's decision to declare a durational requirement for
free nonemergency medical care unconstitutional seemed to rely more on the fact
that a fundamenta!l service was involved rather than the right to travel.é{)
Legal commentators have suggested that this may have signaled the Court's
recognition that basic necessities of life like medical care are fundamental rights

protected by the Fourteenth Amendment.ﬁl} A few years prior to the decision,
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Professor Michelman suggested a minimum protection against economic hazard
theory under the Fourteenth Amendment. In short, he advocated that there
was an affirmative obligation of government to furnish citizens with the basic
necessities of life such as income to procure food, clothing, shelter, and health

42
care.

The creation of a fundamental right to such services, however, has
consistently been repudiated by the U.S. Supreme Court. It refrained from
finding a fundamental right to either housing or welfare in Lindsey v. ﬁpﬁ@g}qg

and in Dandridge v. Williams. ** In Dandridge, the U.S. Supreme Court upheld
a Maryland law placing a limit on the amount of welfare payments available

regardiess of family size. The Court acknowledged the state's power in the area
of economic and social regulation by approving the 2 legislative purposes for the

law--encouragement of employvment and aveidance of adverse income

discrepancies between welfare families and families of the working poor.éa

Two other cases have also had a bearing on the relevance of an indigent's

inability to afford or command needed services. In San Antonio Independent

Scheol District v. Mg@gs% the Court refused to find that the state's
system of school financing based on property tax deprived students in districts
with low tax rates of equal protection. The Court here refused to recognize
wealth as a basis for finding a suspect classification necessary for invoking the
equal protection standard. The decision went on to sav: "It is not the
province of this Court to create substantive constitutional rights in the name of

37

guaranieeing egual protection of the laws, Roe,‘/’!8 state

regulation limiting medical benefits to those abortions that are "medically
necessary” and not covering nontherapeutic abortions was found not to violate
the constitution where indigents are involved. '....This Court has never held
that financial need alone identifies a suspect class for purposes of equal

protection analysis, w49

In these 3 cases, the Court places the responsibility for such rights with
the appropriate legislative bodies. The recognition that these rights are
properly the concern of legislative authority rather than the judiciary receive
some support In this statement about the prospect of the judiciary guaranteeing

a right to welfare:50
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Courts simply have no reliable way to calculate whether welfare
benefits ultimately encourage or diminish effort on the part of a
recipient, or how much higher welfare levels and broader eligibility
standards depress the incentives of other relatively disadvantaged
persons to find jobs and seek training, or whether and when cumula-
tive redistributive effects lessen the preductivity of those in
professional and business leadership upon whose drive and creativitly
the jobs and well-being of many others may depend, ...

The addition of such rights to the state constitution may be appropriate
only if the legislature has the authority to provide the manner in which the
right can be asserted. While there are no state constitutions which provide
such positive rights, the amendment for economic security presented in the 1968

Constitutional Convention may serve as a model:

The rights of the people to economic security, sufficient to live in
dignity, shall not be viclated. The legislature shall provide
protection against the loss or inadequacy of income and otherwise
implement this section.

For a further discussion on the subject matter of this chapter, see Hawail
Constitutional Convention Studies 1978, Article VIII: Public Health and Welfare.
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Chapter 10
MISCELLANEOUS PROVISIONS

PART 1. TRIAL BY JURY IN CIVIL CASES

Article I, section 10, of the Hawail Constitution provides that:

In suits at common law where the value in controversy shall exceed
one hundred doliars, the right of trial by jury shall be preserved.
The legislature mayv provide for a verdict by npot less than three-
fourths of the members of the jury.

This provision is derived from the Seventh Amendment of the U.S. Constitution,
one of the few of the first 8 amendments which are not binding on the states.l
The right of trial by jury in civil cases is seen to be less important than the
corresponding right in criminal cases, and consequently, the U.S. Supreme
Court has not seen fit to impose minimal federal standards in the civil area.
Nonetheless, in Hawaii, because the state constitution and rules of procedure
are patterned closely after their federal counterparts, the Hawail Supreme Court
would find U.S. Supreme Court interpretations of the Seventh Amendment and

the federal rules of procedure highly persuasive.2

One difference between the Seventh Amendment and Article I, section 14,
involves the amount in controversy. Where the former requires a minimum
amount of $20, the latter has raised the figure to 3$100. At the 1950
Constitutional Convention this figure was decided upon because a one-day jury
trial cost the state at least that much.3 Although the Convention wished to
reduce the availability of jury trial, it considered and rejected a minimum of
$5(}0.4 As a matter of practice, it would appear that all or nearly all jury trials

. , . . 5
involve an amount well in excess of either figure.

The right of jury trial in civil cases is limited to suits "at common law",
and does not extend to "equitable” proceedings such as divorce, adoption,
guardianship, or pro"bate.6 But in a case involving both legal and equitable

issues, the right to a jury trial on the legal issues is preserved. f
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Where the right to trial by jury in 2 criminal case can only be waived
(i.e. relinquished)} by the defendant with the approval of the court,g a party in
a civil suit may lose the right to trial by jury simply by failing to ask for one

within the applicable time iimit.g

Another difference beiween the Seventh Amendment and Article 1, section
10, is that the latfer expressly permils the legislature to provide for less than
unanimous vex‘dicts.m The legislature has implemented this provision by
allowing a verdict 10 be returned when five-sixths of the jurors agree.}l This is
in keeping with a trend observed by more than half the states, permitting
majority verdicts in civil cases.12 Under the Hawail Rules of Civil ]E*‘r‘{::r:eduz'e,33

the parties may stipulate to a majority of less than five-sixths.

The controversy surrounding juries of less than 12 has of course involved
civil, as well as criminal, cases. A discussion of the arguments for and against
smaller juries can be found in chapter 6 on the administration of criminal
justice. The 6-person jury is now the rule rather than the exception in federal
civil cases.L4 Hawaii state court juries are usually juries of 12, even though
both thel 5cr‘inninal and civil rules of procedure permit stipulation to a number less
than 12.7

A study of the trial jury in Hawaii has recommended that the right to jury
trial in civil cases not be changed, e.g., by eliminating the right in certain
types of cases., Civil jury trials here are relatively infrequent; a relatively
small saving would be achieved by limiting the right; there is a lack of interest
in changing the right by judges and jurors.lﬁ The study also recommends that
the size of the jury in civil cases not be compulsorily reduced. If it is reduced,
a jury of 8 could be tried on an experimental basis and the majority verdict by

five-sixths retamed.l?

PART II. IMPRISONMENT FOR DEBT

Article I, section 17, of the Hawaii Constitution, framed by the 1950 Hawaii

Constitutional Convention and unchanged since that time, provides:
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There shall be no imprisomment for debt.

The 1950 framers explicitly interpreted this provision as applving only to
contract obligations and not to issues of equal protection involving imprisonment

of indigent defenéantals for failure to pay fines:}9

It is clear, of course, that the prohibition of imprisonment for debt
does not apply to imprisonment for failure to pay a fine imposed
under the criminal laws, or to imprisonment for contempt of court for
unjustified failure to comply with a court order for the payment of
money, such as alimony, which practices are now legal even under the
Territorial Organic Act which probibits imprisconmeant for debt.

The delegates discussed the inclusion in this section of an additional

provision to provide that:20

There shall be no imprisonment for debt and a reasonable amount of
the property of individuals may be exe Qtoé d from seizure or sale for

anmag§79§ any debt or EE§b31¥EE§E (Proposeé material underscored)

The inclusion of this section, as one delegate put it, was to serve both as

a constitutional basis for legislation and as a restriction on legislative

arbifrariness: 2

Probably if it was not Isicl so stated in the Constitution, the
legislature might go ahead and make alil property subject for
attachment for the payment of debts. If the states in the Union, as
we know, can provide for imprisonment of debts, certainly I believe
in those states there's no exemption at all. And this is a
constitutional basis for legislation. And I believe provision in the
Constitution here would be a safeguaré from any future legislatures
from going astray.

The Constitutional Convention, however, rejected the proposal, stating that:zr2

.because the legisliature under its general powers may enact laws
providing for such reasonable exemptions,...specific authorization
for such laws in the constitution is unnecessary.
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& 3
One delegate also remarked that the ieviséature:‘g‘)
bl

...would then be free, as it is under existing law, to make such
exemptions as it may choose, limiting garnishments, limiting the
amount of attachment, providing that household furmiture will be
exempt .

The U.S. Constitution does not have any provision which prohibits
imprisonment for debt, however, all but i3 state constitutions contain provisions
which, although wvarying in terminclogy and application. prohibit imprisonment
for debt.%
recognized by the United States Supreme Court in the 1827 Mason v. Haile

25
case.,

The power of the state to abolish imprisonment for debt was

Although the Hawaii Supreme Court never has been faced with the
guestion of what is a debt within the meaning of Article I, section 17, of the
Hawail Constitution, there seems tfo be no heated discussion among the
authorities, which commoniy hold that the debt within such a constitutional

provision arises exclusively out of the power 10 contract.

The consensus appears to be that constitutional guarantees against
imprisonment for debt have as their purpose the prevention of the useless and
often cruel imprisonment of persons who, having honestly become indebted to
another, are unable to pay as they undertook and promised.g? The spirit of
such provisions, explained one court in 1976, is to protect an honest debtor who
is poor and has nothing with which to pay, so that the debtor should not he at
the mercy of creditors if insolvency is bona fide.28 Indeed, one California
appeals court in 1968 in a case involving the constitutional provision that no
person shall be imprisoned for debt reiterated the familiar doclrine that every
doubt should be resclved in faver of the liberty of the cilizen with respect to

constitutional provisions.

In 8 state {:onstitutiOf}S,SO hesides Hawali's, the power of the state to
abolish imprisonment for debt altogether is absolute and contains within its
terms no exXceptions. These states are Alabama, California, Georgia,

Mississippi, New Mexico, South Dakota, Tennessee, and Texas. Csalifornia's
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constitutional provision expressly includes within its proscription on
imprisonment for debt, tortious acts, and peactime militia fmesgl and thus
appears to be broader in scope than Hawaii's constitutional provision which

appears to restrict itself to moneys due under contract or as damages for breach

of any formal contractual obhgat;mn.s California's provision reads in part:ga

A person may not be impriscned in a civil action for debt or tort, or
in peacetime for a militia fine.

A constitutional prohibition against imprisonment for debt may apply in
rare cases to criminal proceedings where the criminal statute declares the
nonpayment of an obligation to be a crime. The wvalidity of such a statute,
however, is dependent upon whether the legislative objective is consistent with
such a constitutional guaranty.34 Thus, the Supreme Court of Missouri in 1816
held that such a constitutional provision cannot be evaded by the device of

declaring, in a municipal ordinance or statute, a simple breach of contract to be

a crime. 35

The Hawaii Supreme Court to date has not been confronted with the issue
of the scope of the state constitutional guarantee of the bar on imprisonment for
debt. It did declare, however, in the 1895 In re Ruttmann36 case that

imprisonment for debt under a statute authorizing imprisonment for debt

ted

contracted in a fraudulent mannerg{ is unconstitutional under constitutional

guarantees of the Republic of Hawali where no fraud or crime is shown. The

Court stated; 38

In this Republic there is no provision for a poor man, utterly unable
to pay a judgment, obtaining his release so long as his creditor pays
for his support in jail. This is imprisonment for debt, which though
not expressly prohibited by our constitution is contrary to the
spirit of its Article 6, which secures a person from being subject to
punishment for any offense except upon due and legal comviction upon
a charge describing the offense. It is also repugnant to Article 8,
where life, liberty and property cannot be taken without due process
of law; and to Article 9, where involuntary servitude except for
crime is prohibited. The strongest argument in my mind for holding
the detention in prison of a debtor upon the sole allegation that he
was about to guit the Republiic to be unconstitutional, is, that the
intent to quit the Republic is not a fraud nor a crime,
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Article 1, section 17, of the Washington Constitution forbids imprisonment
for debt except in cases of gbhsconding dehtors.gg The Washington Supreme
Court has interpreted this provision as making fraud a ground for
impfisozzment.% In 17 state constitutions the exception for cases of fraud as a
ground of imprisonment is express.% Yet, in Georgia, where the constitutional
prohibition against imprisonment for debt is abseiuie,% at least one state
supreme court ppinion has held that the constitutional provision is not violated
by an act making it punishable for any person to use the proceeds of payment
on account of real property for fraudulent pnrposes.% Five state constitutions

prohibit imprisonment for debt unless there is a strong presumption of fraud.%

In some cases it has been held that "debt" under constitutional provisions
barring imprisonment for debt limiis debts to those founded upon or arising out
of contract, excluding nonpayment of taxes. T Considering nonpayment of
taxes or license fees to be a wviolation of a duty imposed upon the taxpayer by
law, the courts in some cases have held that statutes, ordinances, and other
regulations imposing such taxes or license fees lawfully may authorize the

46 At least one court, however, has held

. . , e a3 e . . 47
that impriscnment is prohibited for nonpayment of income taxes. !

imprisonment of those who fail to pay.

The 1850 Hawail delegates resolved in fleor debate that contempt
proceedings to enforce alimony payments were not intended to be covered by
Article 1, section 17, of the Hawaii Constim‘mi{m,dj‘8 and thus followed the lead of
every state court except Missouri's in the view that contempt imprisonment for
failure to pay maintenance or child support is not impriscnment for debf in
violation of the constitutional prohibition.49 Missouri fell into national step in

1976, overturning 110 years of precedent.so

Possible Approaches to Imprisonment for Debt Issues

The Constitutional Convention may wish to review various constructions of
the scope and application of the freedom from imprisonment for debt guaranty.
Through delegate interpretation, Article I, section 17, of the Hawaii Constitution

prohibiting imprisonment for debt appears to apply only to contract obligations
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and not to nonpayment of fines and penaltfies imposed for the violation of law.
The Constitutional Convention may wish to make this restriction express, as

Missouri and Oklahoma have done.

The Constitutional Convention also may wish i explore the guestion of
contempt proceedings o enforce alimony payvments as a possible express
exception to Article I, section 17. Delegate interprefation of this question is in
line with the national wview that such proceedings do not fall within the pro-

tection of the rule on prohibiting imprisonment for debt.

Constitutional  revision in addition may focus on the question of
broadening Article [, section 17, to include tortious conduct and peacetime
militia fines within the proscription on imprisonment for debt. Article I, section
10, of the California Constitution explicitly includes these 2 areas within its bar

on imprisonment for debt.

Constitutional revision may center too on  the issue of excluding
fraudulent conduct from the protections of the bar on imprisonment for debt.
Seventeen states already have written that exception into their constitutions and
O other state constitutions have made exception for a "strong presumption” of
fraud. Notwithstanding these express provisions, the constitutions of Georgia
and Tennessee, which, lke Hawaii's Constitution. centain within their terms no
exceptions, have been construed by their respective state supreme courts to
provide against imprisonment for debt only where the obligation out of which the
claim arises is free from fraud. An 1895 Hawaii Supreme Court decision, decided
under constitutional guarantees of the Republic of Hawaii, appears to pave the
way for an exception for fraud from the state constitutional guaranty on the bar

on imprisonment for debt.

Finally, the Constitutional Convention may wish to debate the gquestion of
whether the protection of Article I, section 17, excludes imprisonment for
nonpayment of taxes. The generally held view appears to be that "debt” under
constitutional provisions barring imprisonment for debt Hmits to those founded

_ . 51
upon or arising out of contract, excluding taxes.
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PART 1. EMINENT DOMAIN

Comparative State Provisions

The Fifth Amendment of the U.S. Constitution provides in part:

...nor shall private property be taken for public use without just
compensation.

Private parties cannot, by contract, impair the power of eminent domain.
Contracts attempting te do so are void as against the public poh’cy.sz The
United States Supreme Court held in 1887 that the Fifth Amendment restraint on
the power of eminent domain is deemed incorporated by the Fourteenth
Amendment due process clause, and hence is a limitation on state action as
v\rell.S:3 The concept of "taking™ of the condemnation clause exists in all but one
state constitution, North Carolina's. The typical provision provides that pri-
vate property cannot be taken for public use without making just

s 54
compensation.

In the usual case of the exercise of the power of eminent domain, the
government Iinstitutes proceedings against the landowner for the purpose of
paying the landowner just compensation for the taking of property. This
procedure is Known as condemnation. Typically, the only issue to he decided
by the court in a condemnation proceeding is the amount of compensation
required.55 Generally, just compensation is measured by the fair market value
of the land taken as enhanced by the improvements and fixtures attached to the

particular parcei.Sb

Eminent Domain and the Police Power. The police power of the

government to regulate the public health, safety, morals, and general welfare is
an inherent element of sovereignty without which ne government could exist.m
The boundary line which divides the police power of the state from the exercise
of eminent demain often is difficult to discern, since a regulation may have all of
the economic consequences of a taking. Although the exercise of the police

power and the exercise of the power of eminent domain have common
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characteristics, they alsoc are essentially distinet. Thus, under the police
power, many restrictions may be imposed without compensation being given,
whereas under the power of eminent domain compensation is reqmred.sg A more
important distinction is that in eminent domain, property or a right in property
is taken from the owner and transferred fo a puble agency 1o be enioyed by it
as its own. Under the police power, although it may, and often does, take
property in the constitutional sense, this is not accomplished by a transfer of
ownership, but by impairing its wvalue or by restricting the use of the
proper‘ty.59 Private property is taken by eminent domain for a public use,
while the police power regulates its use and enjoyment; or, if it takes or
damages if, it is not a taking or damaging for the public use, but 1o conserve

the safety, morals, health, and general welfare of the pubﬁc.G{)

"Damage” Clause in State Constitutions. In the mid-1800's it was
recognized that exercise of the eminent domain power resulted in indirect or
consequential losses nof contemplated by the market wvalue formula. A taking
for a public use frequently produced noncompensable losses of goodwill, inter-
ruption of business, removal expenses, and injuries to adjoining property no
part of which was sought to be a{:cp,zired.‘61 It was in the rapidly growing city
of Chicago that the most serious injuries to property by the construction of
public improvements accurreé.ﬁz In 1870, a constitutional amendment was
adopted in Illinois providing that private property should be neither taken nor
damaged for public use without compensation.eg Today, 26 state constitutions
require just compensation when property is taken or damaged for a public

se.5

u This clause may be used to extend the existing right 1o recover for

damage to remaining land when part of a tract is taken to similar cases when no

property is taken.

As soon as the constitutional provisicn requiring compensation when
property was damaged for the public use had been adopted., the question of
what the provision meant arose. It was conceded that it did nct apply to the
personal inconvenience or annoyance of the occupant of property or to injury fo
business, but only to injury to pr‘operty.ﬁ5 However, the question-of injury to
property caused a swirl of debate. It was at first contended that the provision
applied only to direct physical ‘mjury.% The change in the constitution was,

—d
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however, interpreted as being remedial and required z broad construction.

By 1888, the direct physical injury concepf was rejected in most jurisdictions,%

It recently has been held that the constitutional provision for
compensation for Tdamage" indicates an intent to expand the area of
compensability, reguiring the courts o fix its Imits by balancing the public
interest against the sacrifices imposed upon the landowner or occupier of
iand.69 The 26 states which have the damage clause in their constitutions vary
on the standards employed to determine what specific types of inijuries require

7

compensation . ‘0 Essentially, there are 2 standards.

A few courts have defined "damaged” to include those injuries which
would have been actionable at common law had the damaging act heen done by an
mdividuaé.ﬂ The Texas Supreme Court declared in 1968 that the constitutional
prohibition against damaging 2 person's property for public use without

Lrd
adequate compensation: 2

...does not give a cause of action against those constructing public
works for acts which, if deone by an individoal in pursuit of a
private enterprise, would not be actionable at common law.

This definition involves compensation for damage resuilting from those
negligent acts or nuisances attributable to a sovereign.Tg This standard,
however, appears to have 2 major problems. First, few public improvements
which damage adjoining land have been the subject of litigation. These cases
have not come up freguently encugh to have settled the question whether such
public acts would constitute an actionable injury at common law, so that the
proposed lest in most cases appears to be useless.74 Second, some of the
injuries from public improvements which c¢ause the greatest hardship to
individuals would not be actionable at common law. Thus, the right of a private
owner to pile up a mound of earth on the owner's land close to a neighbor's line,
or to excavate on the land so long as a neighbor’s soil was not deprived of
support, was unguestioned af common law.TS Yet, the right of a city to do the
same thing in the course of grading a street without liability to the adjoining
owner placed a prohibitive gqualification upon the “"damage" clause and caused

considerable dissatisfaction with the rule. (6
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Common law Hability appears to be an indication of damage. Lack of
liability at common law, however, "should not conclusively prove that there is
no damage under the constitutional p?OViSiOH”.'?? Thus, a California appeals
court in 1975 permitted compensation for actual physical injury to land despite

the fact it was not actionasble at common 13\«?.78

The broadest application of the constitutional "damage” clause has been
under the depreciation in value standard. This standard provides that any
public use of land which causes an actual ascertainable depreciation of the

present market value of neighboring land is a damage under the constitution’s
damage clause. @ Although this rule has received approval in a few cases,g{) in
most jurisdictions such a definition of damage has been rejected as too broad,

and compensation has been denied for injuries which had a depreciating effect

upon the present market vaiue,gl

Most jurisdictions which have adopted the damage clause have supported
the rule that one is entitled to just compensation when one's land is damaged for
a public use if there has been a physical injury to the property or the property
rights of the owner.sz This rule dees not allow compensation where the mere

presence of the public use devalues the adjacent laﬁd.gg Compensation 1s

required; 84

...not only when there is an injury that weuld be actionable at
commen law, but also ip all cases in which it appears that there has
been some physical disturbance of a right, either public or private,
which the owner of a parcel of land enjoys in connection with his
property and which gives it an additional value, and that by reason
of such disturbance he has sustained a special damage with respect to

his property in excess of that sustained by the public generally.
{Emphasis added)

Although the majority rule does not create an unwarranted distinction
between those injured by private and by public improvements as the actionaibbie
injury at common law standard appears io do, the guestion arises whether it
does not arbitrarily distinguish between an owner whose land in part is taken

and one whose land is not taken at ail:85
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If two men own adjeining similay tracts and a railread is copstructed
in such a way as to take a few inches off one tract and to pass just
outside the other, the owner of the first tract by an accidental
circumstance not affecting the merits of his case recovers full
compensation for the depreciation in value of his land by the noise,
smoke and dust from the railroad; the owner of the second tract which
receives almost precisely the same injury receives nothing.

The depreciation in value rule, which does not reguire physical injury to
property or to a property right, controls application of the damage ciazuse in
such a way as to aveid such mequitg’.gs This standard, however, has been

subjected to severe criticism on 2 grounds:gri

(1 Adherence to the depreciation in value rule would give rise to
2 multiplicity of claims whenever a public improvement is
constructed and would resull in such & high cost as to retard
the rate of progress;

(2) It would burden the public developer with costs net normally
paid by a private developer.

One commentator finds it difficult to accept these arguments and sta‘ie’s:88

With respect to multiplicity of claims, our legal system is well
equipped to handle any frivilous [sic] claim. With respect to the
second argument, there is already a significant difference between
pubiic and private development; the state can command title to
property from the individual, while a private developer must
negotiate any transfer of ownership. The fundamental basis of the
power of eminent domain is that it mav be freelv exercised for a
public use as loag as the condemnor pays just compensation. To
require the state to indemnify the dindividual for the losses
sustained in an involuntary conveyance would not strip the state of
its power to develop.

Hawaii Application
Article 1, section 18, of the Hawail Constitution reads:
Private property shall not be taken or damaged for public use

without just compensation. (Emphasis addedy
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The 1950 Constitutional Ceonvention adopted the eminent domain provision

of the Fifth Amendment. Such language was adopted by the Convention:gg

...because of the certainty which has been given to the
interpretation of that section by the Federal decisions.

The (Constitutional Convention discussed the inclusion of 2 additional
provisions in this section. The first proposal expressly would have given the
legisiature the power to provide for "excess condemnation” or condemnation of
property in excess of that absolutely necessary for a particular public
g)r’oject‘ge This provision, however, was rejected as unnecessary since the
delegates felt that that power was implied within the general legislative power of
eminent domain and that the courts could be relied upon to restrain any

excessive use of that power.gl

The second proposal would have required that just compensation be paid

whenever any properly is taken or damaged. This proposal was rejected by the
Convention "...because of the uncertainty of the term relating to 'damage'™ .92

The Constitutional Cenventﬁxlfeh:thaizgs

...iT the provision of the Federal Constitution adopted by this
section should ever be considered by the legisiature as too
regtrictive, the legislature by statute could alwavs extend the
right to secure compensation, by appropriate statutes narrowly
worded to cover only such types of damages as the legislature in its
discretion might consider desirable.

To date only 2 types of statutory provisions provide compensation for
"damages”. The first type is the "blight of summons damage" provisions,gq
which means, in general, indemnification due a condemnee for damages resulting
from the government's delay in paving the full cash equivalent of the property
taken on the date of summons. These provisions do not address the question of
damages for one whose land is not taken at all. Rather, they amount to a
penalty interest charged against the government for delay in compensating the

landowner.
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The second type is the "compensation assessment” provision, which
calculates compensation to be paid for the condemnation of any property,
whether taken in whole or in part.% A partial taking involves the concept of
severance damages. The term "severance damages” means that if only a portion
of a single tract is taken, the owner's compensation for that taking includes any
element of wvalue arising out of the relation of the part taken to the entire

ct,gg

tra This provision does not address the question of damages for one whose

land is not taken at all.

The 1968 Constitutional Convention adopted the "or damaged" clause first
adopted by Iiinois in 1870 and subsequently adopted by 24 other states.

The final determination of applicability of the law from other states was
reached by Report No. 15:9{

The established body of law will be helpful and will provide guidance
to our courts; however, 1t is not vour Committee's intent that our
courts be bound by each precedent in every case. It should also be
noted that it is not the intent of vour Committee that our courts be
guided or conmtrolled in any way by the several specific examples men-
tioned on page 8§ of Standing Commitiee Report No. 35 and in the
debates of yvour Committee of the Whole.

Report No. 15 states that the Committee of the Whole considered the 1882
Rigney v. City of thcagogs case, which promulgated the majority rule of
special and peculiar damages, and which is the only decision specifically cited

therein.

Standing Committee Report No. 55,99 however, which preceded Heport
No. 15, reflected a significantly broader application of the law which was
developed with respect to damages. Standing Committee Report No. 55 sought
to expand the scope and measure of damages not only in specific instances

where damage and no taking has occurred, but also in those situations where a

taking has occurred.goo Among those situations were damage as the result of a

change of grade in a roemi,m1 as well as damage to plans and drawings made for

102

future wuse of the property taken or damaged, and damage to a tenant's

interest when the tenant is forced to move as a result of a taking or
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. g ., . ,
dmagmg,z 3 In those situations where damage but no tzking has occurred, the
specific examples cited in Standing Committee Report No. 5b appear to indicate

approval of the depreciation in value ::’tanc'iard.m{/‘L

The Hawaii Supreme Court to date has not been confronted with an Article

I, section 18, damage claim when no fotal or partial taking has occurred. In 4

105 . . . . . . ;
cases, however, invelving commercial lots where improvement and

development expendifures and anticipated profits were sought as separate items
of damage in condemnation proceedings involving taking of whole real
properties, the court limited damages that could be received. In all 4 cases it
provided that the loss of business profits and expenses incurred could be

considered only as evidence in the process of determining the fair market value

of the taken property.l% '

In the most recent of the 4 cases, City and County of Honolulu v. Market
Place, Ltd._,}m the Court in dicta explained that by the 1968 constitutional
change liability for damages has emerged where no lability previously

existed: 108

Prior to the [constitutionali amendment, only the owner of
physically "taken" property was entitled to compensation in Hawaii,
and those whose property was merely consequentially "damaged” by the
primary taking were without recourse. The chief purpose in adding
the "or damaged” clause to the Censtitution was (o remedy this
situation. Accordingly, courts would continue o compensate
individuals for condemnatory "takings” of their property under
traditional measures thereof, but would add to the class of those
entitled to indemnification individuals whose property, although not
technically ''taken,” is nonetheless injured by a government use
elsewhere in a way that society as a whole, and not the individual
properiy owner, ought to bear the cosis.

In a foolnote to the passage above, the Courl made reference to the
recommendation of Standing Committee Report No. 55 that the cost of
architectural designs be computed as a separate damage item in situations where

109 The Court appeared to reject this proposai, stating

that such e}f{pen<il:it1,1res:E‘}‘G

a taking has occurred.
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...are indirectlv recoverable since they are considered as evidence
in the process of determining the fair market wvalue of the taken
property.

Possible Approaches to Eminent Domain Issues

Although it is clear that a class of damages, which formerly was
noncompensable, now reguires compensation, the vast majority of jurisdictions
require some sort of physical injury to property or property right, thus limiting
the measure of damages that may be awarded. The physical limitation to
application of the damage clause, however, is a product of the courts and not

the language contained within the constitutional provision.l

While the eventual significance of Hawali's damage clause must await a
future judicial determination, the Constitutional Convention, in anticipation of
the legal effect of the new clause, may focus on the various standards by which
to gauge the effect of the amended version of Article I, section 18, of the Hawaii
Constitution. The Convention may wish to discuss what kinds of injuries are

compensable under these standards.

Constitutional revision also may focus on making express the view that
Article 1, section 18, is neither intended to affect governmental bodies in their
lawful and proper exercise of police powers to protect public health, safety, and
welfare, nor apply to instances of zoning or planning, which fall within the

proper exercise of such police powers.

PART IV. CONSTRUCTION

Article 1, section 20, of the Hawail Constituiion provides a "saving"

clayse:

The enumeration of rights and privileges shall not be construed
to impair or deny others retained by the people.
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This section was promulgated by the 1950 Constitutional Convention but
was not discussed at the 1968 Convention. Standing Commitiee Report Neo. 20 of

the 195G Convention explained that section 2(}:112

IR]epresents a general statement reserving to the people those
rights and privileges not specifically enumerated in the Bill of
Rights and to prevent any interpretation by the courts that because
certain rights and privileges were not specifically enumerated, it
was intended to deny them to the people.

2
Thirty state coastitutionsﬂ" have provisions very similar to Article I,
section 20, of the Hawaii Constitution and the interpretations of those provisions
uniformly appear to represent the view set forth by Standing Committee Report

No. 2014

It [saving clause] gives explicit recognition to the principle that
the Bill of Rights is not an all-encompassing enumeration of a
citizen's rights and immunities with respect to government actiom.

The Ninth Amendment and the Saving Clause
The Ninth Amendment of the U.S. Constitution reads:

The enumeration in the Constitution of certain rights, shall
not De construed to deny or disparage others retained by the people.

Although Hawaii's constitutional framers did not state that Article I,
section 20, of the Hawaii Constitution substantially was adopted from the Ninth
Amendment, Justice Levinson of the Hawaii Supreme Court has observed that

Article 1, section 20 7. . .contains a similar rule of construction” .115

The 30 state constitutions which have provisions similar to the saving
clause of the Hawaii Constitution uniformly appesr to recognize the applicability
of the Ninth Amendment to those provisions. For example, the Commentary to
Article 1, section 23, of the Michigan Constitution (1967) provides:
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This 1% a npew section taken from the 9th amendment Lo Lhe 4.8,

Cansiy&g&igg It recognizes that no Heclaration of Rights can
enumerate or guarantee all the rights of the people - that it is
presently difficult to specify all such rights which may encompass

the future in a changing society. {Emphasis added)

Although anthorities seem o disagree on the significance of the Ninth
Amendment,hg there is little disagreement as to the purpose of including it in
the U.8. Constitulion: 17

Historically, it [the ninth amendment] was included to nullifyv the
argument that the enumerated rights were intended to be the only
rights protected.

As for its applicability to the states:ug

.by definition, the rights protected by the Ninth Amendment are
those fundamental to a free society and therefore are included in the
Fourteenth Amendment The Ninth Amendment is a reservoir of personal
rights necessary to preserve the dignity and existence of man in a
free society. {(Emphasis added)

This recogniticn of unenumerated rights, however, has not gone without

criticism:

{J]udges [are] to determine what is or is not constitutiomal on the
basis of their own appraisal of what laws are unwise or unnecessary.

The Ninth Amendment has been applied to cases involving the right to

marital privacy. In the 1965 case, Griswold v. Coaaectiaut,lze the United States

Supreme Court, with only one justice dissenting, recognized a constitutional
right to marital privacy which a state could not invade by a law prohibiting the
use of coniraceptives. The majority and concurring opinions differed over the
source of that right. Justice Douglas' opinion for the Court stated that the
right to marital privacy was within the "penumbras", or shades, of the Bill of

Righis. 121

Justice Goldberg's concurring opinion relied in part on the Ninth

Amendment in securing the right to marital ;”Jr:ivac:'y'‘122 He found that such a
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right is implicit in the concept of "liberty" within the protection of the
2
Fourteenth Amendment Due Process (lause. The Ninth Amendment:m”

...lends strong support to the view that the "liberty” protected by
the Fifth and Fourteenth Amendments from infringement by the Federal
Government or the States is not restyricted to rights specifically
mentioned in the first eight amendments.

Justices Harlan and White, in separate concurring opinions, applied the
flexible due process approach of the Fourteenth Amendment and found the right

to marital privacy fundamentai,124

> the Court simply held

More recently, in the 1973 case, Roe v. WE@WQ,R
that the right of personal privacy is implicit in the concept of "iiberty"” within
the protection of the Fourteenth Amendment Due Process Clause. The Court did
not rely on the Ninth Amendment as did Justice Goldberg in Griswold. Thus,
the status of the Ninth Amendment as a safeguard of the right to personal

privacy appears te have diminished since the Roe v. Wade decision.

Hawaii Application. The Hawaii Supreme Court has been faced with the

Ninth Amendment and the saving clause in 35 cases. In the 1968 case, State v,

126 defendants were charged with violating an ordinance which made it

Abellano,
unlawful for any person to engage or participate in, or to be preseni at, any
cockfighting exhibition. Justice Abe's opinion for the Court held that the
ordinance proscribing presence at a cockfight exhibition was overly vague and

violated the requirements of due process.

Justice Levinson's concurring opinion relied in part on the Ninth

Amendment's guarantee of personal privacy and Article I, section 2, of the
Hawail Constitution protecting the freedom of mavement:m‘

Freedom of movement is a wvital aspect of the right of privacy which
must be recegnized if we are to preserve individual freedom.
Although the Federal Constitution does not refer to a gepeval right
of privacy or freedom of movement, both have been long and con-
sistently recognized as adijuncts of specific constitutional
provisions. Griswold v. Connecticut, 381 U.8, 479 (1965);...
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Z8

1
In the 1972 case, State v. Kantner,™ the sole issue presented was the

constitutionality of the statutory scheme for the control of the possession of

marihuana. Justice Richardson's opinicn for the Court held that the
dissimilarities between the drugs marihuana and a}cohoizlzg

..ojustify dissimilar legisiative treatment. Alcohol is a drug
about which much is known concerning the leng-term effect on the
human body; of marihuana, much lessg is known. On that basis alone,
treatment dissimilar to that given alcohol is justified, at least
until scientific research conclusively establishes the long-term
effects of the drug marihuana.

Justice Levinson dissented, citing his concurring opinion in State v.
Abellano. He explained that the statutory scheme for the control for the
possession of marihuana violated defendants’ constitutional rights to personal
autonomy and privacy, guaranieed by Article I, sections 2 and 5, of the Hawaii
Constitution as well as the Ninth Amendment incorporated by the states through

the Fourteenth Amendment. Justice Levinson concluded that the:lgo

...framers of the United States Constitution recognized that
individual freedom is not susceptible to full definition by verbal
enunciation and thus warned in the Ninth Amendment:

The enumeration in the Constitution, of certain rights, shall
not be construed to deny or disparage others retained by the
people.

The 1975 case, State v. M,lgl was decided after Justice Levinson had
left the Court. The issue presented was whether the state's interest in
proscribing marihuana patently was de minimis and did not warrant the
application of a penal sanction to the mere possession of marihuana for personal
use. Justice Lewis' opinion for the Court held that the statute proscribing the

commercial distribution of harmful substances (of which marithuana was one) :}“(32

...may sweep within its ambit, as an enforcement measure, the
possession of the substance for personal use.

Although the defendants alleged wviolation of their right of personal

v

privacy based upon Article I, sections 2, 4, 5, and 20, of the Hawaii
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Constitution, and the first, fourth, fifth, ninth, and fourteenth amendments of

the U.S. Constitution, the Court addressed itself only to Article 1, section 5,

which gives the right of privacy substantive expression in the Constitution ,133

The Court held that: %

While our State Constitution has a right of privacy provision
fArticle I, section 5], we do not find in that provision any intent
to elevate the vright of privacy te the equivalent of a first
amendment right.... By the plain wording of the copstituticn the
right of privacy is protected only against unreasonable invasion.

Application of the Saving Clause in Other States. Most litigation

involving state saving clauses have centered around the extent of the legislative
power. Where a state constitution provides that the legislative power shall be
vested in a general assembly, by the force of these general words, if there is
nothing else to qualify them, it is held that an unlimited power is given to the
legislature to make all such laws as it may think proper.lSS

The broad powers inherent in the legislative body of a state may be
subjected to express limitations by the provisions of a state constitution, as, for
example, where a saving clause is provided. Thus, in 1967, the Nevada
Supreme Court held that although in part through the saving clause in the
Constitution the people themselves may propose or enact laws in connection with
the legislature that power in no manner prohibits the legislature from also

enacting the same law that might be desired by the people:136

it follows that the voters approval in 1956 of a sales and use tax
for the general fund cannot be a perpetual limitation wupon
legislative power to impose the same kind of tax solely for the
support of public education.

The tension between the authority of the legislature and the power of the
saving clause appeared to be very evident in a 1817 case in which the Indiana
Supreme Court held that the General Assembly of that state did not have the
authority to call a Constitutional Convention without submitting the matter to
the voters of that stat;e.m? That opinion noted that the 1917 Convention call had
been preceded by a convention call which was submitted to the electorate in 194
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and by them soundly defeated. The Indiana court also noted that its legislature

"...has no inherent rights. Its powers are derived from the Constitutiog.”lgg
When the legislative powers are not found in the constitution, then "...a
warrant for the same must be found somewhsre” ,239 Therefore, the Court found

that the constitutional call should have been submitted to the people. Because
indiana’s Constitution did not have a saving clause, the Court found the source
of authority in the natural rights declaration of the state's Bill of Rights giving

the people the right to alter or reform the government.

In 1857, the Idaho Supreme Court held that under the Idaho Constitution's

saving clause parents have an inherent right to participate in the supervision

140

and control of the education of their children. Before the Court was a

petition by residents and qualified electors for separation of their residential

area from one school district and joinder to another district. The Court's

opinion in part r‘ead:}41

True, the constitution vests the legislature with plenary power as
well as a specific mandate to provide for the education of the
children of the state,...but it camnot seriously be urged that in
clothing the legislature and the board with such powers the people
transferred te them the rights accorded to parenthood before the
constitution was adopted.
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S 496-4%7

160 U.5. 474

»

iy 397 ULS. 254 (1970)
(welfare recipient has a ‘'property interest” in

continued recelpt of benefits and mest be allowed
zn opportunity for an evidentiary haariﬂﬂ before
re +9rm1ndt°u} i

See, e.g.,

S 522 F.2d
1255 (1974) {publis taﬂants sntitlad to
hearing before Veni increases can be imposed
hased on their slieged overincome status)

335
to aszistance
, "Mathodology
ation,' 66
to say about

See, 2.8, O gt
(1963) {indigent defendant hq% ri
of court-appointed counsel).
aué Cr;ttrla in Due Pr 58 Aéjudi
L, <. 319, 346 (1958}, has this
vroccdur&ﬁ due process:

'} gives meaning to Che great

nro~fdz that have becomsa part of
the due proce of law: ‘that the acoused be
put on fair net 22 nataré of +po

foz of €
n

D'J‘

coﬂf9531ons

Flnarse

{1969} {prior notice
before garnishment of waggs)
hard F. Ka&ﬁe, ur.,




F.

-
o

15.
20,
2%,
¥,
“ubr&mﬂ Fo“r* is oot
5@Fer9n izl te the legislature.
the Hawali Supreme Court
: 2 Je., 52 Haw. 327,
&”5 P.2d4 679 (1970 (waaii 3 raa i
avery emplover with more than I oyees to
continue salary of employes ﬁefvimg on lury or
public board violates sgual protection and takiag 772,
¢lauges of both Hawaii and U.S. Constituticns)
with the awproach of the U.58, Toure in
: ¢ E 4312 .
543 ( 9733} {,Eatuts requlrlnh ewpio;er to
tinue salary of emplovee on jury duty not a
deprivation of due process). Since the & o
decigion rested on state ag well as U.S, consti~ 3.
suticonal grounds, the U.8. Supreme Court could
net review the decision, 2k,
Jepec* Plas@ W, 25,
411 U.8. 3, 28 {1973 ‘3dﬁul£d with such dis—
abilirles, or subjectad fo sush a history of
purpeseful unequal Ireatment, oy relegQLeq Lo
such a pesition of political powerlessness a8 to
command extraordinary protection from the sajori-
tarian political process'.
"Pundamental rights™ under the Egqual Protection
¢lauge should be distinguished Irom substantive
dug process rights under the Due Process (lause.
Brest, p. 809.
26,

Rabrock, p. 7h.
The U.5. Supreme Court has struck down discrimina-
tory laws using the reasonableness test; see

404 U.5, 71 {1971} {unconstirution-—
ality of statute providing that, when 2 individuals
are otherwise equally entirled to appolintment as
administrator of estate, male applicant must bhe
preferred te female} and Stz v, Stanston, 421
2.5, 7 {1975%) {unconstitutionallity of stature
specifving for males greater age of majority Than
for females, in centext of parent's obligation

for support pavmenis).

ad .

Sternton SEon

It has also relied on the sc~called "irrebuttable
presumption” theory in invalidating sandatory
maternlty leave and Terurt-te -woTk rules; see

Cig Y ation . LaFlauz, "é u.s.
632 {1874), The 1rrebuttabie presumption’
theory is morve exacting than the reasonableness
test but lesgs exacting than rhe strict serutiny
test; for further discussion of this widdle-level
of serutiny, see Pabeock, ». 128,

= 7. ﬂyﬁ

Bran

411 U.8.
hat sex was a sus

77 {1973y,
pect

.q; 4 others
rrential bresbment
5 frings benelfics

copenrred in 1%&
for serv

wag @Wc&nez?itav

Amemdment: A

for Women,®

Brown and
Dzsti:a';
80 L.

, 892 (19737
See (1874) . Out
af deferen ation, the
Court upheld u&lllﬂfﬁin E tgm;crar; digability
e progran which denied beseiits fox
1

~rglated &lb’b‘ﬁléé@ﬁa

Title VIT of the V1V11
Hawali, pregrancy-related disa?
Levevwc by *mea*drv digabilic

v 1

(1574}

fOr widows, bul not

Compare 2in, 416 9.8,
{property tax exemntlan
widowsgrs, upheld), with 45 17.3.L.¥.
4057 (2.5, peo., 21, 19?6) {gratute which pro-
fiibited sale of 3.2 beer to males under I1 Dut
females under 18 struck downj}.

Brown, pp. 922-%23.

. p. BED,
Three of the 35 have voted to rescind, but €h

of such rescission is in doubt.
states must ratify by March 22,

Flrsy

legal effecy
Thirty—-eight
1879 for the amendment to take affect. The
Unmaking of an Amendment', 2, April 23, 1977,
n. 89 Bawsll was the first srate to ratify the
federal FRA; the ratifying resclurion was adopted
ananimously By both bouses of the state legis-
lature withip 22 minutes after the proposed
amendment had been voted out of the U.5. Senate.
See Patricis K. Putman, "ERA in Hawaii' {memo-
randum, Honolulu, Hawaii), p. 3.

Alaska {art, I, s Colorado {arc. II, sSec.
29} fomm i , sec. 20}; Hawaii {(are.

1lincis {arv. I, sec. 18); Marwyland
{Beclaration of Rights, art. 46}; Massachusetts
(ars, T}; Montansg {art. I, sec. 4); New Hampohire
{¥atural Rights, art. I1I}; New Mexmico f(art. Xi,
sec, 18): Pennsylivania (arz. 1, sec. 28}: Temas
(art. I, sec. 3a); Urah {ars. IV, sec. 1};
Virginia {art. II, sec. 11); Washipgron {(arv.
XXX, sec. 1}; ¥yoming (art. I, sec. 3}.

I, sec. 21},

The Hawali ERA follows the language of the
federal TRA, which is strictest in itg prohibxd-
rion against discrimination. The Hawail FRA took

ffect upon ratification at the general elect-ion
on November 7, 1972; 87 per cent of the wvoters
woted ave. Putman, 7. 6,

and ¥tah provisions were adopted
and have not been interpreted
The Virginia provision includes a
section permitting separation of the sexes and
has heen interpreted to allow women to decline
jury duty without reasen, The Illinois provisien
uses “egual provection” language but has been
interpreted as strictly as an ERA.  Hatiomal
Commission op the Observance of Iaternational

The Wyoming
hefore 1900
modern ERAs,




L
ot

an)
O

35,

36,

Wwomen's Year, U...To A More ?arfecf inion.,."
{Was gi 3] £; hereinafier

sited as i

Brown, pp. 2% "More Perfe
tnion,” op. these arguments of
course are ap be HRA,

Since the ourlook for ratification of the federal
ERA by the necessary number 2f states i 1
rather gloomy, this rationale is of guestionsble
validity., "The Immaking of an Amendmen&,’ 7
April 25, 1377, p. B9

a‘readv hag adoptad

alimony

“42es, 39
hushand

a7

G.00

o £ha

J 1P 9ist bong., egs, (1970),
guoted in Babco"k . 136, Some ef the existing
federal laws which seck vo eliminate sex discri-
mination dnclude Title VII of ¢he Civil Rights
Act of 1964, 42 U.B.C, sec. 2000{e} £ 3zg. and
the Equal Pay Act, 29 U.5.C. 206(d}.

.-y-,,

Freund,
Wav," & Haerv, Zip. B
236 (19713,

"The Hgual Rights Amendment is Not the
A iphta-Oiv. Idib. L. Rev., 234,

A

¥
£

234,

b f
[
ol
el

Linker & Miller, "The Egual Rights Amendment: An
Analvais of the Campaigns for Ratification in
California and Utah™ (Student paper, Stanford lLaw
School, May 1973}, quoted din Babeock, pp. 181-
183,

court’s decision in {ra
Qivil No. 43173, First C
1975, The Court vuled tha ;
sec, 374-1, which reguired a woman te assume her
husband's name upon marriage was unconstitutional.
The statute was amended in 1975 to permit both
parties te a marriage the option of choosing
their married surname, whether that of the w
the husband, or a combination of those names.
Futman, p. 8.

The summary which follows is taken from Baboock,
p. 186, and Putman, pp. 5~9. Putman covers
Bawali legislation from 1972 chrough 1976, See
also, Galvir & Mendelsohn, "Legal Status of

i Stotes IP7E-Y7 (Lexington,
State Governments, 1976}, op.

383-29.

392-3(5).

[
=

un
u

58,

59,

. Bec. 37-1{6).

found in 3
£l the Hawaii Legis-—
au and the Hawail State

rug of Women {unpublished}.

U.5.
427
Haw., 201, 346 P.z4 1005
2., at p. 612, The rules relating to manda-

retirement of university faculty have been
amended to Dre;ibia enployment of post—b3 persons
excepr when 'no one slse is available [i.e,
advertising has failed teo produce 3 gualified
applicant under 65]. See Appendix B attached te
University of Hawaid, O0ffice of the Director of
Administration, Business Manual Memorandum No.
T6-48, Gecrobar 22, 1976, The issue of whether
compulsory retirement psy s is a denial of
equal protection is presently under conelderatlcn
by the Hawaiil Supreme Court; see L :
5, Hawall Sup. Cr. No. 6831,

Hote, "Too Dld to Work: The onstitutionality of
Mandatory Retirement Plans,” &4 &, gl I
150, 1538-15% {1971); hereinafter cited as "Too 0l¢

to Work'; %Habecsif YA Right to Work for the

Ly dia

Aging Class, 2] July 17, 1877, sac
4, p. 103 Waldman & Lev1ﬂe, Y...8erves a Valid
and Legal 3oeial Purpese,” 1 Z4w. a8
(19747 .

Waldman, p. 9%; " ncreasc 1? Zarlv Retirement
Traced, L letin, Avgust &, 1977,
p. C=1; "Poll Shows Executives Favor Retirement
at 65,7 fo 1, August &, 1977,
p. C-1,

"Too 71d o Weork,' esp. pp. 132-158, 159-182;
Eglit, "Is ¢ ompulsorv Betirement Constitu-
tional?", 2. B7 (19743 .

faf,, sec. 349-6(a)(5).

sec. 378~2, The prohibition
emplovment practices does not
retirement plans. )
378-9(43.

Doy

art. 1, sec. 3, has a heavily
qualified Egual Prozection Clause prohibiting
arbitrary, capricicus or unreasonable diserimi-
nation on the basgis of age.

gnacted a new recirem&n* law,
lic emplevae

Maine has recentliy
banning compulsory rvefirement of po
"Maine Wipes Oul Forced Retdremenz,”
efer, July 26, 1977, p. A-16. A bill
has been introduced in Congress that would amend
the Age Discrimination sAct of 1967 so as to
eliminate lmmediarely the mandatory retirement
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ey

6.

B3

age Qf 10 now app llcab&L to federal emyloyee;.
E aimed at i i

irement al

L oand Judy B, Stalling,
Hawail Lopstitutienal

: Convention
Studies fﬁono¢blu University of Hawaili, Legis-
lative Reference Bureau, 1968}, pp. 116-117; sesz
also, nofe 1.

See, e.g., # Reu. chapter 378, which

prohibivs discrimination In spployment om the

basis of marital status as well as ex. From one
point-of-view, it woald appear that discrimination

sex differentiates between men
and women, whersas discrimination on the %
sexual prefereance differentiates bhetfween the
homosexual {whether male or female} and the
hererossxual, and discrimipation en the basis of
marital status between the married {whether male
oy female} and the unmarried. For arguments as
to whether discriminabtion on the basis of sexual
praference should be seen as sex discrimination,
see Babeopek, pp. 179-180.

oo the basis of

7 Conzt, art. I, sec. Z: '"No person
shall be deprived of amy right behaUQQ of rgce,
religion or physical handicap'; 7 ot
art, 1, sec. 1%: "all persons with a ;h}szcal or
mental handicap shall be free from discrimisation
in the sale or rental of property and shall be

free from discrimination unrelated to ability in
the hiring and promotion

Chapter 5
Howeid Comet. art. I, sec. 5.
See Cumara v. Munioipal Jouré, 387 U.S. 323, 528
(1967}

(18483,
Inited States v, S. 102, 106
£158657.

ng search warrants,

Pepcl Prossdure, the

275 0.8, 192 (1927).

338 U.5, 160 (1949).

, 338 U.8. 160 (1349);
226 (19703.

Haw.

Anguilar v. Texzs, 378 U.S. 108 (1964).
Droper v, gz, 358 U.S. 307 (195%).

384 1.8, 206,

222 (1950),

practices of any emplover.”

]

[

s
-3

20,

45 a2 ganeral
named in the

;romzr?v

Whlhﬁ the warrasnt 1&%4&5
F.24 31 (9th Cir. 1871} ("means and instromentali-
tigg of a separate orime').

Lowis v. tad Shartes, 47% F.2d 1338 {(%th Cir.
19750 !"faasonacl; related” to the search);
i 74 F.2d 708 (9th cirT.

4
at which

is sought"}.

£9th Cir. 19743.

.24 1071, 1073
409 F.2d 621, 623
397 UL, 1012

2: 2
19761}, Buw see, 9 : . Wz s
F.2d 229 {9th Cir. 1973) (use of flashlight is
permissiblel.
&12 V.5, 218, 248-249

492 ¥.2d 1260,

1260, 1264 {8th Cdr.

7.5, v. Rothmor, 492 F.28

1973): Sehneckl g, E 2, 4172 .5, 218,
247 (1973 A4 384 U.S. 436
(1966).

7.5, 543 {1968},
Aotelho, 390 F. Supp. 620, 625
EEEE 2 v, Evang, 45 Haw.

3 (1962) (uxfe cannot nermic

search of her hushband's personal effects);

? . 365 15, 610 {1961
(landlord cannet consent to search of premises
rented by tenants, even though landlord may enter
for the purpose of cleaning and maintenance) .

Stemer v, Caltformia, 376 U.S, 483 (1984).

395 T.8. 752 {1%69).

414 ©.8. 260 (1973},

Sitats v. Haluwnz, 35 Haw. 361, 370-371, 320 P .24
51, 89 (1974).
vrmia, 384 U.S. 757 (L9668}

{pollce ailowed to extracst Dlood from the srrestee
to preserve evidence of intoxication, since the
alcohol in the srrestee's blood would have
disgsipated in the time necessary to obtsin a
warrant}.

Karder . W8 294 {19673,

{9th Cix.

v, Segid, 520 F.2d 687



al.

42 1 < 2
one’s aytomobiie than for orne’s home or ofifice,
due te the public nature of automebile travel
the fact that sutomebiles, unlike homes, are
subjected to "pervasive aand centinuin overn-
meatal regulation and contrals™.

1, 96 8, Ct, 3092, 3096 (1976).
43,
44. 1f the car is Aot on the straet and there are no
es, raguire that
d.  See (o . Fa
443 (1471,

1, 267 1.5, 132 {13253},

49, it
{29743 A
F.2d 31, 61 {1974},
50, 2.5, 800;

3692 {197s}.

51, Border searches were never intended to be included

within the prohibitvion of the Fourth Amendment.
Sea Note, "The Constltutionality of Airport
Searches," 72 128, 138 {1573},

32. FPersons and cbiects

a vehicle leaving the country

11, i ¢ oma

33,

54.

Are not
rationale,
Thus, probable cause would be required o seavch

s made
5

{statement
and arrest)
I {1964

693 (1963

“Seizures by Private Parties:
2,7 19 Hiaw 5

Frolusio
605 (19571,

Bazall, 443 Fu2d 10530 {9th Oir.

. L 119 F.24 9736 (9xh Cir. 1941):
generally, Maguive, "Hew to Unpolson the

Fruit: The Fourth Amen and the Exclu
Rule," 55 4, : 307 (196473,

U.8, 471, 48%

, 422 U.5. 590
inadmissible when
unconstitutional

acquiring

su
the police
activity f
aviden

Cic. 1970).

aga, 420 U.5.

7 {Fifth Amendment Rights).

Note that illegally obtained evidence may be us
for Impeachment purposes only when that evidence
contradicls or eaches statements made by the
defendant on direct examination, and cannol be
in by the prosscutlon on cross examina-
Eag Sted Tt 501 F.2d4 138 {9th

imp




83,

B86.

87.

88,

89,

90.

91.

92.

93,

94,

95.

Longs v 62 U.3. E57, 2067 {1980},
See alszo, ta {overnight guest has
gtanding to chellenge search of the host’s
premises),

to one who is
iz net clear.

Whether standing will be granted

mere than a LemporTary irespasser See

Cotton Y. Stares, 371 F.2d 385, 391 (9th
Cir. 1967} {"Even 2 trespasser, if he has taken
actual possession of the premlses, acgquires

pUSSESSOTY rlgnas against all the worid except
rhe true owyner'}., But ses, 5% .
Haw, 293, 387 P.2d4 499 (1961) fiefenéanta had no
atanding where they stole a car and were oLLUpY-
ing ir unlawfully). The validity of the F
decisicn, however, is open to guestion in light
of the later decision of {Jotiom.

385 (Yth Cir,

See Chapman ¥,

510 {1965):

Inited Siatas,
Alderm United States, 394 U.S. 163, 177
{(1569) (electronic surveillance)
Jormas v. United States, 362 U.S. 257, 261 (1360},

See also, Imized Stares v. Jeffers, 342 U.S. 48
(1951) (defendant has standing even if the
property seized is contraband to which, under
law, no proverty vights avtach); Aldsrmon v,
mited Hiates, 394 U.S. 165 (1969) {defendant
whose conversations were overheard by an 1llegal
electronic surveillance has standing).

Jongs v, United Stgtes, 362 U8, 257 {1960).
Ihid., at 263. See also, Sitate v, [Has, 52 Haw.

160 (1970}, »sh. den., 52 Baw. 128 {1970). It is
not clear whether the doctrine of automatic
standing bhas any continued vsefulness in lighr of
the decision in Simmons v, United States, 390
U.5., 377 (1967), where ir was held that pre-trial
testimony to establish standing may potf be used

against the defendant at the triasl own the issue
Uwited

of guilt. Sew also, Browm o, States, 81

U.5. 223 (1973).

rr

See generally, Vecorsanger,

. Faom i, e
: Death ¥nell of the fxclusionary Zule?”,
g8 Conat. L. 4. 179 (14},

Note, "Fruit of the Poisonous Tree--A Plea for
Relevant Criteria,” 115 ¥, Pa. L. Feu. 1136, 1141
(1967;.

See Mapp v. Ohieo, 367 U.S. 643 (1961).

See Cannon, "ls the Exclusionary Rule in Failing
Health? Some New Data and a Plea Against a

Precipitous Conclusion,™ 62 Xy, L. J. €31 {19874).
Ibid.

State v. Kalwnax, 55 Haw. 361, 367 P.2d 499, and
State v, Santioge, 33 Haw. 254, 492 P.2d 657
(1971).

See Fipeng v. Stz Unkmown Federal Harcotis

Agents, 403 U.S8. 388 {1970) {Burger, C.J.,
dissenting}; Caonon, 62 Xy . L. J, 631 (1974).

C’)

7

1.

1z.

i3,

14,

15,

17.

18.

al Bupicipal League

Chapter 6
Sinelair, "A Proposal for an 'Own Recognizance
Release' Bail Program, With Focus on the DVWI
Arrest,’ Fewr. B, B2 {1574},

 Amerdtoc

Wayne Thomas, Jr., Satl
{Berkeley: University of u&llf@tﬁl
197463, p. 234,

Press,

237-238,

IBid., pp. 239-240.
240,

See Foote, "The Comiqg Constitutlonal Crisis in
Bail," 113 U, Pz, L. Rev. 95%, 1164-1188 {1963).
Iy is stated 1o the Camueﬂfary af saction 5.3 of
the American Bar Assoclation Project on Mindmum
Standards for Criminal Justice, Standards Relating
to Pretrial Release (1968), that it is clear that
preventive detention would wviclate present con-
stitutional and statutory provisions in the great
majority of states which grant an absolute right
to bail.

g gal.3d. 345, 107
{1973).

sec. 9,

Howaii Rav. Stot., secs. BDA-3 and 804-4,
Howodd Rew. Stat., sec. BHa-3. This provision

may be open to eoonstitutional attack on due
process grounds, as for example where a person
charged with assault may be detained pending
ascertainment of the consequences of the injury.
Pregumably, it denies defendant freedom prior to
an adjudication of guilrn,

Howoerdd Rew. Stat., sec. BO&-4.

18 U.S5.C.A, sec. 3146 2t seg.

18 U.S.C.A. see. 3148,

Thomas, p. 244,

Ibid.

18 U.5.C.A. secs. 3161-3174. Rule 48(b) of the

Ermaci? Rulee of Penal Progedurs {1977) provides
that all criminal cases, except for traffic
offenses, must be brought to trial within 6
months of the filing of the charge or the arvest,
whichever is sooner.
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30,

5

32,

259,

Thomas, .

33,
{renumbered in A0,
Thomas, p. 259. 41
{19713
452, 455
w. 968,
. Be% (19523 Lo,
The statute referred te is 1 Stat. %1, sec, 33
(1789), which now is Sd“skant&&11v contained in 4.
Rule 46 of the Feder iLa
dure and the Bail Reform Act 2 H966, 18 .S.C.A.
sec. 3146 27 32¢. Both Rule 46 and rhe Bail
Reform Act of 1966 provide that under certain 4t
circumstances the accused may be released on
personal recognlzance or upon the execution of an 45.
unsecured appearance bond.
46,

Sowever, 18 U,.5.0,A. sec. 3348, unlike Rule 45,

dpes not permit the court to comsider the evi- 47
dence and the natgre and clroumstancss of the

offense in determining whether the défendant

sheuld he released at all, although the court is

autherized fo take these matters inte account in
determining what conditioms reasenably will

assure the appearance of the defendant. 18

U.S.C AL see. 31464b}.

¥, 342 U.5. 1, 5 {19%513.
, ope 10 L2 concurring).  One
ne abuse of thig 4

”Ball inatien Against

the Poor: A Civil Rights Action feor Reform,’

9 ¥alpgraigy I, Rzw, 167 {1974). Lts thesis is

that courts detain defendants on judicial bunches 48,
of aQEeVGusnt5= through the practice of seiting

Sea Note,

bail bond hevend defendants’ financial capacity. 49
Stask v, 342 1,8, 1, 4 (1951,
. 50,
, 404 BL.S. 357, 363 (19713. See
p. 1173,

See Hawail, Constitutional Convention, 1930,
P ¢z, Vol. i, Committee of the Whole
Repor: ¥o. 5, p. 202; art. I, seo,
9. 51,
nglagd "5a11 as a Harier of 52

Tliinois is sinich does not have an
See
Suhcommittes on Constitu~

the

state

the only
Pycessive Bail Clause in its constitutiom.

17.5., Coungress, Senate,
cional Righrs of the Senzte Oommittes on

9 (19717,
principle
Commentary.

Y fudic-n; dac
is establisbed

ibid.,

1
i

{19733

art. I,

Alaska, %ar land, New
sec,

o pther states are
Hampshire, and Vermoat
.?;.Liﬁ { Q,L,‘

2
pd
1d

1
ES
&

ional Cenveniiesn, 19343,
Committes of the Whole

Sep Hawall Constitutionsl Convention, 1968,
T, Standing Committes Report

]

Sege text accompaniment to note 40,

secs, S04-3 and 804-4,

Constitution goes th far.
art, I, sec, 12 {197 7}.
However, California’s srivution, unlike
explicicly provides for the right to
woncapital cases. Article I, section 12,
California Constitution provides:

bail in
of the C

A person £hall ke released

lent suretiegs, excegpt for
en the facts are evident
tiom great, Ryxcessive ball may

or Che presump-
ot be

re relcased on or her own

the court's 4

k=
scretion.

2 accompaniments to notes 38 and 39.

The other 4 states are Alaska, Maryland, New
Hampshire, and Vermont. See nohe 40,

Stat., sec. BO&~%. See alse,
. Siat,, sec. BO4-8, which bars bail

wounding or other injury may terminate 1
However, this provision may be of doubt-
See note i

uhcr
death.
ful cOﬂGtitUiiDﬂal validity.
text accompaniment.

12 and

text ancompaniments to notes 31 and 32,

Jae

v, Thong, 36 Haw. 847, 45
1 9; (lﬂ?:) The Hawaii Supreme C

.
this in the contexb of 1pterprerng B Py
SEat sec. 705-% {1956%), later redesignated as

Stat,, sec. 724-8 (iupp T4}, and
most recoafiy redesignated as e, SEaf.,

B34-9. The language of the stutubz hes

the same throughout.

SEC.
remained



34
25. Sas Hote, Gi7
Capital Cases /
36,
57, ADA U.3. 238 {1972}, 85, p.

58, Ees

59, 87. & Levy, p. DB,
a0, #8, See Zwerling, pp. 1263 and 1270
potential for abuse is somewhat
&1, witnesses are granted "trassactional’ immuni gy
immunity from prosecution for matters to which
the witness' festimony relate. On the federal
52, Tevel, "use" impunity is deemed sefficient and
the witness may be prosscuted crime about
653, Thomas, p. 248, which the witness : the informa
furnished by the witness may not he used againsrt
54, I, sec., 8, chat witness uniess 1t had an independent source

fsee chapter B, searches and gelzures).

65. The earliest ordging of the grand jury, however,
lie not in am effort to protect the people from 2%, Sees "Federal Grand Jurv."
prosecutorial misconduct, buf as an instrument fo
augment the roval power. See sy & Lovy, "The 90, Ses Tiger & Levy.

Grand Jury as New Ingquisition,’ 50 . i
B4 693 (1971). 1. Ses Kuh, "The Grand Jury ‘Presentment’': TFoul
Blow or F: Play?', 55 (ol 1163,
46, See Zwerlinz, "Federal Grand v, Attorney 1120 (1953},
Independence and the Attorney-Ulient Privilege,’
1263 (1978). 92,

2

£7. See Comment, ''Fed efal G 93,
Polltzeal Dissidents 7
ik, L. p. 432 {i9 23 94,
"Federal Grand Jury.”
95, Ses "Grand Jury Procesdings.”
68, fbid.; National Center for Szat
J Svs Vol. I, Gran a5,
18763, p. 18 hereinafter clted as
£9, See Zwerling, p. 1263
97,
70, See tea, 273 {19219} A preliminary
Heamng is held hefor@ the district court Iudge
7L, See . a, 408 U.B. 685 (1977), and o determine whether theve is a basis for holding
the discussion of "news reporter’s privilege” in the accused until the grand jury has reviewed the
chapter 3 on the First Amendment. fagts. It is an dnguiry into whether there is
probable cause to believe a crime was committed
72, See 3. and that the accused committed it, drand Jur
p. 20y E 423 P.2d 700, 711
Sse Comment, el Alaska 456 P28 587,
Prosecutor, the and Undue Influsnce,
762 £197Z%; nereinafrer
98. gt. art, I, sec. B}
17.
74.
99.
?5.
100,
76, (1971},
101,
7. 5.
162,
78.  See Yery T Corey 33 Haw. 701 (1933).
Other pfl\uleges include the hushand-wife privilege 103. ., Pp. 36-38: see also, "Federal Grand Jury."

187 and the clergyman-—
203 .




197,

108,

ilL.

112,

113,

{Cambridze, Mass.

T977Y, 1. 4.

Van Dyke,

3311 L
Dyke, p., 8.

followsa: reguired 1o be
shall be so tried umless t
a jury trial with the appreval
2 court,  The waiver all be either by
written consent filed in court or by cral consent

]

in opeﬂ ouvt ent Lraﬁ on the record. See also,
v, Gidped Haw, 531, 437 ¥.2d 1380
lerZ} ourt of jury-waived trial

v accused's presence con-
knowing waiverj.

by aczused’s Cﬂunxe?
stitutes voluntary anc

386 U.S. 213 (1987).

320 (1971} Wote,

Juatice Delav,

, &04 B, 5.0 207,
1 Schgmes and Criminal
T94, 1953 (1971).

t5

98 1171 (19723,
77, 87 €1905). See
LS.L.W. 4627 (6.5,

Junae 7., ;97?) {1awsb of mere than 12 months
between alleged commissiorn of cffenses and
indictment not violation of Speedy Trial Clvgae'
zood-fatth iwvestigative del ;
315 F.3upp. 5% (D. Hawail EQ?O) (lapsc af
months between alleged commission of olfenses
indictment, and 17 months betwLQn
hearing on motion
Speedy Trial Clause;
improperly motivated,
to defense), Contrast
443, 509 P,2d 349 {1973 ) {where elapsed
hetween indictment snd service of arrest warrant
on defendant, and there was substantial preiudice
to adeguate preparation of the defense, right fo
speedy trial vielaraed).

and
2

L d

18 U.8.C. sec. 31A1.

429, 436 {19207,

~
=]

prohibiz Agvrkm,yatkcv on the
calor, religion, sex, national origin, ox

accnonis status,

iona 1 LQQVﬂthon T
nating vocepational exemp
stitutional Convention, 1958,
T, Standing Tommlittes Repott

512-7.

£, BeD,

In Monolulu, 10.7 per ceant of
ceived a ;ur} quegtionnalre in
a 43 becanses

Van Dvke, p. 112,
all persons who r
1974 wera granted

of some job-related «ardthﬁ. 119. it
1s suggested that the rgpresentativeness of

ijuries would be increased jury duty were less
burdensome [inancially and time-wise, and if
excuses were more strictly granted, . P

146,

Dyke, p.

380 ©LB.
pp. 139-

, 220 (1965},
0, See also,
9 and £A5-30,
, Rule 24{b}.

quotmd in Van Dyke,

Haw, 492, 359 p.2d 728,

udicial Publicity: 4
. B19, 834 {1578&).
s 35 Haw. 540, 641, 526
the reguirement of a rrial by an
means ameng other things Ttrial
ntially free from the blasing
mmhzory pre~trial publi "

526 P.2d 94 7233 the "reguired examipna—
rion of prospective Jurors mu&t pe sufficiently

detailed"-~here 1t was nei-~"to discover whether

they hoid any prejudi as a result of exposure
to pre~trial publis t;.”

Ranmey, p. 233,
Van Dyke, pp. 179-121.



143,

159.

160,

161,

s jury to 182,

aince e ury is expected ¥ o b

familiar with, and parcial to, the defendant.

The requirement, however, also prevents the

accused from being msporeed to a distant place

where the defendant asuld mot have the benefit of

the presence of friendly witnesses. Siais . 1673,
Joknaton, 51 Haw. 195, 456 P.2d 205, appeal

dismissed, 397 T.5. 336 4 3

154
Ramney, pp. B35-836,
Yan Dyhke, pp. 18L-132,
165,
, pp. 182-183,
156,
167,
168,
169,
399 U.5, 78 (1970).
149 (1973). 130,
406 . 356 (1972}
&Gq (19723,
_ 17%.
Flovida, 399 u.S. 78, 100 (1370).
Van Dyke, pp. 196-200. 172,
, P, 211-214. 173,
Thid., pp. 200-203. 174,
, B. 195; Appendix §, pp. 285-283.
National Center for State Cmurts, Hawail's Jury
System, Vol. I, Priul Jurisz (8an Francisco:
1976), p. 40 note; herelﬂuftEF cited as Trici
Juries.
Van Dyke, p. 195.
Hawali, Constitutional Convention, 1958,
ings, Voil. I, Committee of the Whole Report No,
5, p. 301; Vvol. I, p. 453,
Hawaii, Constitutional Convention, 1950, Procged-
Trge, ¥ol, I, Committee of the Whole Report No.
5, p. 301; Vol. 11, p. 40.
Hawail Comstitutional Convention, 19330, Froczad-
ngs, Yol. 1, Committee of the Whole Report No.
5 pp. 301-302. See also, Haowgid Aules of Penal
FProgedure, ui@ 23{b) {jury of less than 12); Rale 175,
31{a) {less than unanimous verdict}.
176

1t was the understanding of the 19530 Convention

that any gwcap to the jury of 1Z and uvnanimous 177.
verdict had ro be explicitly provided fer, Hawgii,
Constitutional Convention, 19530, Pr
Vel. I, Committee of the Whole Report No .
301. See also, Att'y Cen. Ops. No., 68-10 at pp.
1.4 {June 13, 1968). A study of the Hawall trial
dury system recommends no change in the size of
the jury in criminal cases; Loy

W
=

178

Waelder, ”Payvhlahrv and the Problen of Srimninal
1 i’ 378 (19 5%,

s
rm;levtac in .
{sentence of imprisopment witl
sonment is necessary} and ssc,
for imp

ignpri-
riteria

ssing Finssi.

See the Index of Bill of Rights Provisions dn
the Appendix.

: Sigk., ses, 706-841(3)}{z). In
pruct;va flﬂﬁh are almoest never impeaed in
riminal cases. DJommentary on seo. 706-640 .

Tare. I, sec. 9.

2f, amend, VIIL,

Hawail, Constitutional Convention, 1850,
: 202.

.

See Grasuceil, ""Nor Cruel and Unuswal Punis hment
Inflicted': The Original Meaning," 57 lzl. 4,
A, 839, 842 (1569,

See dlscusslaﬂ of the Eighth Amendament in Maems
217 U.5. 349, 389407 (1910},

335 U.3. 86, 101 (19538;.

In Weens, where the punishment was 12 years in
chains, hard iabor, and the lost of basie cdvil
rights for the crime of falsifying an officidal
document, the Court’s decision focused on the
iack of proportion between the criminal sanciion
and the offense:

such penalties for such offenses amaze those
who have formed their conception of the

£ : Gf & stat
from the practives of the American
commonwealth, and believe that it iz a
precept of justice that puniszhment for
crime should be graduated and propertioned
to the offenge. 217 U.S. 366-367.

o gven its offend ing

Although 1a Trop, the comcept of proportionality
was not the basiz for the holding, the majority
opinion stated that "[flines, impriscnment an
even execution may be imposed depending upom the
encrmity of the crime.' 356 ©.5. 100.

(=
Suf
el
R
i
o
=N
)
P

1962},

56 Haw. 343, 337 P.2d 724 (1%75).

56 Haw, 501, 506, 542 ?.24 3586
(?973) Pere, the controliling iaCLDT in the
Court's decision was the rejection of the
appellant's argument that marijuana had been
seientifically proven te be harmless. In the
absence of conclusive studies, the Court fel:




201,

iglature'e DOer to
) of

238 {1972,

at 309-310.

focord, 7, .5, 1 189
{19767.

., at 195.
428 U.8. 280 (1976},

428 U.S. 280, 204 (1976).

4., at 199-207,

43 ¥.5,L.W. 5384 {June 6, 1977). Alse see,
Gapdnar v, 1, 45 U,5.L.W. 4275 {(March 22,
1577) where the Court reversed and remanded the
death sentence imposed becauss The trial judge
withheld from the petiticomer part of a sentencing

report thereby denving the right to due process.

ey

2. 153 (1974).

Senate Bill Ne. 2403, Eighth Legislature, 1976,
State of Hawaii; Senate B Ho. L8B4, Ninth
Legislarure, 1977, Stare of Hawall,

6 Cal. 3d 628, 493 P,24 880 (1972)}. The California
court found the death penalty to be both aruel
and alSe unusual. They concluded that the penalty
was oruel because of the execution itself and the
sychological torture” accompanving it. It was
sausual hecause of s infrequent use and the
general frend of many states and countries that
have abolished the penalty. Furthermore, the
Cal rnia court found that the cobiectives af
punishient were not served by the death pes ¥
and could nol be justified as necessary to gmeet
any state interest, Unlike the TU.S. Supreme
Court 4 years later in Orzgg, the state court was
Tt wefsuade% that accepinble indices of contempo-
rary decency could be found in public acceptance
of capital uniSHMent, legislative creation of
more capital erimes, oy legislacive acgulescence
in the continuation of capiral punishment.

~d

jmnqdmsnt or
or referosdom.

£ this const

204, anvention, 1908,

205.

258

207, X1, sec. 2, reads
The ohiect of punishments ng not only to
satisfy justice, but also to reform the
offender and thus prevent crime, murder,
argon, burglary, apnd rape, and thess only,

hahle with de if the Gane
11 zo enact.

208, pi. 1, arc., 16, reads in
oWNor shall the legislature make any law
that shall subject any person to a capital
punishment {excepting for the govern £ of
the army anpd navy, and the #ilitia in actual

. without a triazl by Jury.
209, rt, IT, sec. 23, reads in part:
e ‘nal cazes in which a
death or Imprizoiment for thirty
is autherized by law shall
ve persons.

210. art. I, sec. 17, reads in part:
A criminal case in punishment may
be capital shall be 2d befors a jury of
twelve parson whon must concur to
render a verdi

2311. Jowet., art., I, sec. &, reads in part:

> held to answer For a
otharwise inf
niment or

mous o

indictment of a

with

ates



217,

103 and

i, oars. I,
are.

ES TN

{1563},

The Hawaiil

Supreme Cours reguires a Bevre rigorous
devernining what constltutes the
e than that reguirvsd by The U,5.

der rhe U.5. Senstitutlon,  3ee
535 Haw. 314 P24 568

grandard for
Vgame’ off

Supreme Court

o

(;9733.

14, 18,

Jeopardy attaches when the jury Is empaneled
or ir the case of g bench trial,
to hear the evidence.
2y 2 7, 388 (197

gL

awWorn,

Ly

A defendant who appeals a conviciion is deemed
to have walved the claim against double deopardy.
See itog v, B 383 B.3, 116 {1986).
Upon rebr al a defendant canmot be given a
higher penalty (if convieted) than that given at

the firat trial for the purpose of discouraging

an exercise of the defandant's right to appeal or
to collaterally attack (see part IIT,
corpus) a convig
626,

haheas

Shnle

Stats w. Shak, 51

*ion, Stats Haw.
466 PL2E 422 {197 Bur see, Challin o,
412 U.S, 17 {1973) (rendi tion of a
higher gsentence by a jury upon retrial generally
not prohibited by the Double Jeopordy (lause,
since a jury, unlike a judge, iz less likely to
impose a harsher sentence to dlscourage appeals
or to vindicate a prier decisicon that has been

reversed) .

"manifest necessity” doetrine.
declares that wheére a

30 as not to defear the
"public's interest im fair triale desigred to end
in just judgment”; and, at least where there was
no motive of prosecutorial manipulation, a mige
trial may be declared and the ﬁerenﬁant subﬂegt
to a second trial. See O =
410 BL.A. 438 (19733,

This is termed the
griefiy, the dectrine
mistrial is necessary

121,

See Graen V. 355 U.,5. 184 (19577,
436 {1970).
519, 528 {(197%).

359 ¥.5, 121 {1959);
359 U.S. 189 {1959).

Sece Kote,
A Cricical Apalysis,

"Douhle Jeopargv an d Bual Sovereignty:

946 (197(). For 3 mors exreﬂalve critique
doctrine, ses ¥ote, "Double Prosecution by State
and Federal Covernments: Another Exercise in
Federalism," 80 Hary, L, Rew., 1338 (19%67);
Fisher, 5

1

"Bouble Jeopardy and Federalism," 5%
L. FRev, 607 (1966).

7G1-112, 712-1254.
"Double Prosecution by State and
Another Exercise in

1538 {1387).

See Note,
Federal Governne

180

239,

240,

£ 2, 242 U.5. 387, 369
ht to petition Ior habess corp
srsonal Tighits speciflenlly =
the Constitution.

g5, "Habeas Corpus Conspyie
enal Bight or Leglislative fraoe?’,
335,

335 {1832},

i

(3¢ md.;
19&9},

Reonald P. okol, 7
Charlottesvilie, Va.: Michie
188, 7o 1807, President
the wriz by a

Uompany,
fferson rried to

b1li, which succesded dn
the Senate but was reijected in the House,

Rossevelt,
Phi lip-
Fraanklin

under President Theodore
parcs of the
while

in 85,

it was suspended in ceriain

in Hawail

n the 19407s
President.

and

sines,

Roogsevelt wasg

Ld , cited in 5
"Powaer, ﬁdLQLisk, and uompruﬁise: The Coordinate
“ranches and the Writ of Habeas Corpus,” 26

J.014%9 nll (1977,

sp, 149-150,

Constitutional Convesotion,

v2, Vol. 1T, p. 38,

Hawail

to note 231,

Ses text

accompanimant

Convention,

as a Source
for States

See Kelman, '"Federal Haheas Corpus
of New Constitutiomal Requirements
Criminal Procedure,’ 2§
{1967).

see Collings, p. 3453,
n parte Wotkinms, 28 U.5, 193 (1830).

1867, ch. 28 sen. 14, 1
LA sec,

Act of February 5,
Srat. 385 {codified in 28 U,
2241{e3{3).

{1906).

¥. Wiehole, 203 U.S. 192

“Exclusionary Rule Need Not be Applied in
State Convictions " 28
{19773,

Wote,
Federal Habeas Reviews of

HMayzer L.

569

367,

72 U.S. 293,




[in]
o
LA

266.

268.

255 U.5. 298,

372 1.5,

391,

1y
2

11, 2., LOFCLI*QH%).

283, 294

Grest as When
713, 787

Comment, ''Habeas
It waz Writ?",
1977y,

Note, "Federal Habeas Corpus:
Togazd ?Waslng Qut the Exclusionary
. 364, 371 {19773,

A Maier Step
Rule," 29

# easily can be utilized for restrictiang the
of the exclusionary rule as a habeas corpus
enedy with respect to other conszirutional
claims. These other areas may include claims of
double jeopardy, eptrapment, and self-incrimina-
tion viclations. See Friedwan, pp. 796-797.

See Hou 394 U.5, 217, 225

{1969).

See Gall

275,

Evidence Without
Sixth Amendments,

See
"

v, Powell, 428 U,5, 463,

d 536 {1976} {(White,
J., dissenting).

"The notice of appeal by a deferdant shall be
filed within 10 davs after the eqtrv of the

judgment or order appealed from.' 2
of Penol s Rule 37(c) (1977).

See Gallasher, p. 3753 n.85.
a State Tort Liabilivy Act,
ch. 662, which waives governmental immunity 4
certain cases, the scope of the Act is resiri
hv Z notewor exceptionsg:

ﬂltﬁougb Hawall has

ool

acts are those which
mAtters, not
broad policy factors,

{1} TDperational level"
concern routine, everyday
requirding evaluarion of

181

However,
valuation of

paon the scope of the

Hawaili Supreme Court'

Act 43 1o be "libar-

tuate its purpose,
293, 296, 439 p.id
i tﬂrtious

proﬁouncsﬂent tha

o
in the performance of
involving policy c

ané the
However, pita of
trictive sature,
that the incres
's govern
cenczr?ent

wsjld

i ai Siagu Tort
z 39 {19713}, The Hawaii
Supreme Court h not vet been confronted
with a tortious search and seizure claim
under the Act.

o~
[S%]
et

to any claim arising
v, false imprison—

The Act does not appl
.
T »
cious prose

out of “assault, bat
ment, false arrest,
abuse of proaess....” i1 .
sec. 662-15(6). Although the Act aftcmpts
to accommodate the conflicting policies of
compensating private Injuries while allowing
for the discretionary policvy-making necessary
for state administration, presumably, the
Ant, like the federal counterpart which it
is modeled after, the Yedsral Torr Claims
Act, 28 U,8.C.A. sec. 2671 2% szg., excludes
tortious sesrch and seizure clalwms, See 28
L5.CLAL sec. 26B0(h) {substanzially iden-
tical wording as the parallel state pro-
vision}; 35 Am Jur. 2d Fedewral Torf !
AcE, seces. 43 and 44 (1967, Supp. 1977).
However, Togers case indicates a

¥
e

3
nali

because the
COﬂ;uVriﬁt widening of the state's tort
llﬁblllta, perhaps future application of the
Act may dnclude waiver of govermmental
munlty as to tort damages caused by its
gmplovees for an illegal search and selzure.

In 2 .
Haw, 241 (1975}
held th
6624,

relating the %tgtute of limita-
ticns, is appliicable to the City and County
of Honolulu., In effect, this decision paves
the way for tovt relief against city and
counly agencies, unencumbered by the State
Tort Liability Act. The injured party,
however, in suing a nonjudicial goveramental
officer, is to he held to a higher standard
of proof than in a normal tort case, that of
showing malice, which, in effect, will limi
rort ilsbilivy. 56 Haw. at 247-2438.

Gee Christensen, p. 118, These limitations

z plv only in situatieons where the deterrent

on the police community outwelghs rhe

ion of probative evidence, See Gallagher,
Louisiana through the contours of a

privacy guarantee has bypassed the "standing”

iiwztatiwﬁ upon the exelusionary rule. See

lawz Cowet. art. 1, see. 5.

RFUL L




284.

Constirutional Comventien,
Yol, I, »p. 4-9.

Ses Hawal i

1770 Mo
14972 Haw.

codified T
711-1100¢3) and 7131-1111.

Previous Hawaill law In this area was limited to
violatiens of privacy resulting from interception
ot rego*aatxﬁn of tele"onL and wire communica-
mas > SECH.

2753 and

A

National Municipal League, odel %
#ion (6th ed.; New York: 1868, art.

1.03¢{c3, This provision resads!
Evidence ocbtained in violali 53
section [right to be r F
searches ard seizures 2 be a
sible in any court aqa=ps* any person.
See Gallagher, p. 375,
v {angt. art. I, sec. 5.

Chapter 7

Hawaii, Comstituricomal Conwvention, 1850,
nwps, Vol. I,

Committes of the Whole Report Ne.

upp. 197753

7 y Stal lovize, ZA:
8&4«19 {1976).
See generally, -5 secs. 62118

(witnesses in criminal cases) and 621+21 {court

to decide whether testimony would incriminate in
civil or crimipal proceedings},

See & J. MeMaughton

rev, ed.

gec., 2230 (3.

1961,

See Ritchie, "Compulsion that Violates the Fifth

Amendment: The Burger Court's Definition,” 61
Mimn, L. Few, 383, 383 {1977); Friendly, "The

Fifth Amendment Tomorrow: The Case for Consti-

tutional Change,” 37 . finciangt? L. Rev. 671,
679 (1968).

21 Am Jur. 2d Oripd L, sec, 350 (1963);
hereinafter referred to as Orimingl Law.

See Andrazan o, 427 U.S. 463, AT70-471
(1876},

Tyimival Lowt, sec. 350,

Murzmhy v. Baterfreont Commlzsion, 378 U.S. 52, 53
{196&).

378 .8, 1 (1984).

52 Haw, 527, 480 P.24 145 (1371).

18

26,

3g.

3z,

33.

34.

Sea
The T
civil procs
the i

however, must Iaim
tings.  1f the individoel r
inguiri instead of ckg*mzwg the priv
the individual canmot later
from a criminal
grounds. See
(19703,

norimination
. 397 U.s, 1

an

LaAs .

Rational Municipal lLeague,
#on (6th ad.; ¥ewy Yor
hereinafter cited as Mo

{1964).

To date no other state comstitutlon appears Lo

incorporate the Mworfy rule.

143 4.8,

Ch. 13, 15 Stat. 37. The nodern covnterpart is
18 11.5.C.A, sec. 6002, which was enacted in 1970
as Tirle II, sec. 201 of the Organized Crime
Control Act of that vear. Section 6002 provides
that where a witness refuses to testify befoxwe a
federal court or grané jury, a federal agencw, or
a committee of either or bhoth Houses of Congress
on the dasis of the Fifth Amendment privilege,
the person presiding over the proceeding can
order the witness to testify.

No testimony pr dinformation given by the wittiess,
however, or any Formation directly or dmdivectly
derived from such testimony or informarion may be
used against the witness in any criminsl case.

The exceptions fo this rule involve prosecutfon
for perjury, giving a false statement, or other-
wise failimg to comply with the order.

14

I
<
e
i
-
-
M

383,

E06 U.S. A4L {1972},

Pub. L. 92~45Z,
in 18 ¥.8.C.A.

gec. 201{a}, B4 Stat, 927, cordified
secs. H002 and 6003 (1970)

A06 U.S, 441, 433,



vrovidad an

£

ok I

e

nformation gr&nt of dmmont
affirmat E besn demonsira
al adequately ds provectad by following

must be glven a *ar*z.xm., which
ments )

{1} Defendant
see 1971 Haw. Sess,
! {23 'iz“vu

: ¥o, 56, House Ju
Standinzg Committes Beport Ho. 483, ¢ g {3} Defendant has
only for pu

1371 Haw. Sess. Laws, &ct 211, part of sec, 1. A#uerlggation

consuiiation du

an

ra

unable to obta
ngy, repregenlia-
vernment expense,

6210-14{¢h. (43

. 388 U.S.. c#id, the tvight te counsel. The defendant has
cthe vight te have an attorney present during
interrogation. Defendant also must have adeguate

sec. 2265 (W, Reiser, Jr. opportunity to consult privately with the attor—

t all interrogation until
ded. 1If, ;DxlOW'ih the
indicates "in any way"

H s representation by counsel,
r*oﬁa*LOs may be carried on until such
entation iz provided,

701 {1944

116 T.5. 616,

425 U.S. e&tibl;she_. No statement admissible
unless the prosecution affirmativ onstrates
427 U.8. 463 (1976). that the defendant has waived the rights.

at 473-474, 68, 378 U.3. 1, 7 (18645,

, at 486, 49, 68 U.5. 332, 542Z-543
B i v. MaShane, 462 F.24
Friendly, p. 722. Cir., MHaw. 19723}, Thc Amaricen Law
1 = A o s n'w:"‘ 4
424 U5, 648 (1976) ec. 130.2(8) iAPDf”VLd Draft 1973),
his rule.

45 U.5.L.W. 4465 (U.5. Mav 23, 1977),

3946 U.8. 731 (1969).
23, 1977).

73, Darnc, 556 {19543,
511, 314 (1267},
7L v zova, 354 U.8. 436, 476,
75, 1975 Approved Draft, sec. 140.4(bY; hereinafter
referred to as ALL,
425 U.5. 308 (19767, 76.

380 U.§. 609 (19553, 7.

385 U.5. 511 (13e7). 78.

IBid., at 351é. 9,
Friendly, p. 722. 80. ALI at sectioms 13i0.2 and 110,3.
297 .80 278 {1938}, 8%. 425 T.S. 341, 351

(19763 (Brennan, J., dissenting}.

183



91,

Q2.

93.

94,

97,

99.

384 U5, 477,

436,

fe Streets Act of
1968, 18 U4.5.0.4. e, 1{cy.  Thus, mere delay
in presentment before a magiatrzte no longer
reguires exclusion of a confaselﬂq which iq

determined to be voluntary,
the circumstances., See :
436 F.2d 1226 (9th Odir. 1970},

In attempting te return to the “rotality of the
circumstances’” tes: for veluntarinpess, section
3501(@} appears ro attempt an overturning of
Insofar as sec. 3501(c)}

[

at*empts te contravene Mipmuds 1t may be found
unconstitutional, See ALT at 323. With regard
the general view is that Congress

the rule merely
cial interpretation, and
statuta.

permissibly may alter it in that
wag onz of
not of

federal
constitution

sec, 303-2(3)

48 Haw. 204, 397 P.2d 558 {1964).
215.
v, Zoholewat, 54 Haw. 28, 501 P,2d 977

antee was derived

Amendument coungel
from celonial constitutional provisions and
statutes which were designed to reject the English
common law rules which severely limited the right
of a defendant accused of 3 felony to con%ul*

with a Iawyer at trial. ?
Aan,

The Sizth FUAY

See {

413 U.s5. 300, 306 (1973).

But
fir.

348 U.5.

3, 9 (1954).
rring 527 F.2d 10%0¢ {9rh
19733 (whe*e d fendart Was reprcbented by appointed

sesa,

counsel, O rekhi,Aug private

coungel

being prevente
0oL Ak

Ihid., at 10 (19543},
however,

This right
in the face of dilatory
ist conduct by the defendant w%ﬂ

may be ilimited,
cr obstructionw-
attempts te

aon, 371 F.238

1Ly
TLED,

abuse this right. See
113 (9th Cir. 1967): %
487 F.24 &34 (9th Cir,

For determining eligibility for cou
counsel based on indigency, s=e Jfois

o
r?
D)
el
g
o]
ke
)
T+
i)
j= N

184

111,

407 u.5. 25 (19713,
., 2t 40, Section 802-1 of the Fawald
. goes even further and preovides that indi-

gents who face dmprisomment for an ofifense or
confinement in & mental institution are eatitled
to appointed couns

Constituticnal {puvention, 1988,

Vol, I1 21,

Lh,

509 “awax;,

2.

, 389 U5,

123, 134 (1967).

658-69 [1932).

{1361)
L2d 382 (19697,
59 {1963)
re the judge);

See also,
{cartain initia

(1968) {qenteanng;, B, B
F.2d 161 (%zh Cir. 19?6) (9re;r1ai motion to
suppress svidence); i Eymor, 418 F.2d4 21
(9th Cir. 1969} (post i questioning by
srate psvchiatrist).

B
indictment

413 U.5. 300, 309

5. 55

See also, 287 U,

388 U.8. 218, 244 (19673,

Azk, 613 U.S. 300, 321 {1973},
Wode, 388 U.S. 218, 227-228
263, 267 {1947}

See Mirandz v. 4

(right to counsel neceasar
Amendment self-incrimination

Sagrn

Goanom v, Soay

See Gag v, 411 U.S. 778 (1973)
fcertaln paroie or probatlon revocatien procesd—

ings}.

2L LTy

Coildiformia,

See Jougias 372 .S, 353 {1961)
{Equal Protection Llause requires appointment of
counsel for the first appeal where the appea&l is
granted by the state as a matter of right} But
see, 3 417 ©.5. 600 (1574)
{appointed counsel not reguired for a second,
discretionary appeal).

Fose v fleg



131.

132,

133.

) +, 55 Haw, 3356, 319 7.2d 882
(1972}, In a habeas coTpus proceeding, however,
the burden rests on the convicted defendant o
sbow that apt validly walved,

5, 495, 468 {1935

336, 342, 519 P.2d

708, 724 (1948),

to e of subnormal
effort must be made
ramifications of the

Where the defendant is known
"an additional
the

intelligence,

by the court” to explain

defendant’s decision. . Oidim, 55 Haw.
336, 343, 519 P.24 892, 897 n.2 (1974}.

Ses Sipte . 46, 349 P.2d 727
(1976},

See, e.7., Arizong, 384 U.S. 436
{1965},

"Self Represeantation in Criminal
Dilemma of the Pro Se Defendant,” 5%
1479 (19??), hereinafter cited as
"geif Representation.” A defendant may have many

legitimate reasons for wanting self-representa-
tien. See %f : Note, "The Jailed Pro Be
Defnndast and the Right to Prepare a Defense,” B4
S 292, 293-294 n.? {1976); herelnafter

c;ted as "Juzieﬂ Pro Se Defendant.”

See Comment,

253 F.2d 721

"Self Representation,’ pp. 1479, 1480 n.47.
422 U.5. 806 {1973},

FBid., ar 820.

a06, 834 {1973).

Whether the defendant is required
to graceeé pro se is
" .

IHid., at 835.
to have notice of the right
not clear. See Note,
The Law ﬁe*ps Those %no Help Ebenselves,
283 {1976): hereinafrer cited as

”Fa“e ta”

{9£h ﬂir 1973).

155,

154,

185

and Post~Conviction Relief in Criminal LDases:
C%ingnng %taqdarae and Practical Consequences,” 7
Hou. 427 {39757,

{ch

o, 48% .23 &7

Cir. 149733,
to follow this =
Compare, ; Ve
(9th Cir. 1970} and > U,

(April 14, 1976} (=1lp cpinion)
45 U.5.L.W. 3233 (1976}, with
< 1, 519 FL24 521 {%xh Cdr. 1875)
LB, 1033 {1975). See also,
ea, 457 F.2d 1208, 1209 (Sth Cir.

How mubh it follows or will continue
is open (o guestign,
504

andard

431 F, Zc 362

b

1972} {both

ter, Mo. 721283 (D.C.

Sz Bazelon,
Argersinger,” 63
(19763,

"The Realities of Gideon and

Zecvgatoun 811,

BI0 n.48

501 P.2d

. 54 Haw. 28, 30,

2.

9?:, 9?9 {13

Whether this standard is in
practice moech different than the older "mockery”
standard has been nuestioned. Bazelon, pp. B20-
221,

State v, Eohoilewat, 34 Baw. 28, 32, 301 p.2d
977, 980 (1972},
Ihid, But see, Jadrans o, 3 Stateg, 403

F.2d 341 {%9th Cir. 1968} (per se ineffective

assistance found solely because counsel failled to
pursue certain "critical® defenses); J
e, 501 F.2d8 381 (3th Cir. 1974) {p@r ge

e

denial af effective asslistance where counsel
failed to protect the defendant’s right of
appeall).

Haw. 28, 30, 53¢l 7.2d

Koholewal, B4

-980 (19723,

54 Haw. 502, 510 P.2d 495

310 F.dd an 4%7.

ar 506,

Merpona:

faroney, 3%9 U.8. 42 (1969). For a
the factors te be considered in

q!’}.}’,”"f/fl’c .

review of some of




12 Am.

Pmergis g

dararaining prejudice, see !
: 3

i »
Baw, 502, 306~308, 510 P.24 494, 497-498 (19 Right

1863, < 52 Haw.
164, 186, enstitutional Comvention, 1950, Procsed
1, Committee of the ¥hole Re“@rt o
Sge also, 51 2, ¥
zd 439 {19643, The Mo
163, 2 ; a2 provision wmodeled after the
Eedefal hcﬂqtlthilondl provision, Mo
£ 1,048,
166,
187,
187, :
1971) f{per curiaml.
188
168, i
}. But ses, “. 189, Se=s Houl a, 37 Baw,
U.5. L W, 41534 {1877) {no denial of vig 552 {1947), The Fifth Amendment prohibirion
effective assistance of counsel where government against double Lopard" was held bipding on the
agent did =0t reveal the contents of the trial states in : E ; 135 .5, 7RS4
seasions of the defendant to the goyermsent). (196%). Jecpardy atraches in 2 jury trial when
rhe jury has been impaneled and sworn, In a
169, See Herring v. New York, 422 U.5, 8353 (18753). nonjiury trial it attaches when the court begxnv
to take evidence. See p !
170. See State v 35 Haw. 540, 526 P.24 94 372 U.8. 734 (1963).
190, 49 Haw. 624, 425 P.2d 1014 (1967},
1. 52 iwoie, 351 B.B. 12 (L9536}
{r pown, 372 U.S. 477 {1963) 191. 342 U.S. 337 (1932).
{Coram nobis hearing); long v, Dlgo. Of,, 383
U.5, 192 (1966) (habeas corpus proceeding); 192, 4% Haw. 624, 636-637. Followed in Siztz v.
Moy er 404 ©.5. LAY {1971) (misdemeancr Morley, 54 Haw. 430, 460, 508 P.2d 1095 (1973);
? 0. Haoholewai, 56 Haw. 481, 490-491, 541
P.2d 1020 {1975},
172, 72 U.8. 487 (1963},

193, 49 Haw. ar 638, guering

173. HRoberts i , 38% 1,3, 40 (1967 But 332 U.5. 1, 7-8 (19463.
see, Britc i ; 404 1,8, 2“6 (1971) incorporated in Hawaii statutory law.
{transcTipts may be refused where tnexe wers Faw, Star,, sec. BOE-2h, provides:

alternatives available).
The words and phrases used in an indicitment
2d 1345 (9th shall be consztruad according to their nsual
UAS~ 1145 (1873}, acceptation, except words and phrases which

have been defined by law or which have
.5, 806, 835 n.46 acquired a legal signification, which words
and phrases shall be construed according to

. N their legal aig

176. 'Jailed Pro Se Defendant,” p. 301. Sufficient 0 ©

I
I
nificaticon and shall be
onvey that meaning.

177. TFaretta,” p. 283. Rule 7{c} and {f},
dure {12773,
178, See '"Jailed Pro Se Defendant.,”
194, 49 Haw. 624, 638,
; see also, "Self Representatiom.”

195,
180. ABA Project on Btandards for Criminal Justice,
Standards Relating to the Function of the Trial 196. 380 U.S. 400 (1965).
Judge, section 6.7 (approved drafe, 1972).
197,

181. YFaretta,” pp. 293-295.
) 188, See Baker, "The Right te Confrontation, The
F.2d 1223 (8th Hearsay Rule, and Dus Process - A Froposal for

82, e.z.,

Cirv., 1870); ; g, 414 F.2d 1040 Determ’n*qg ﬁheq Hdearsay May Be Used in Criminal
(9rh Cir. 1969}, Trials,’ L. Rew, 329 {1%747.

183, See "Jailed Pro Se Defendant;" "Self Representa- 199, , at p. 532,
tion,’

\ } 200, Ihid., at pp. 533~534.
184, "Jailed Pro Se Defendant,” pp. 295-301.
lwpie, 386 ©.3. 300 {1967} .
153, See gemerally, Duke, "The Right ro Appeointed

Counsel: Argersinger and Beyond,' 12 4m, 202, nov. Tliiweie, 390 ULS. 129 (1%68).
L. Bew. BOL {1975): Rossman, "The Scope of the
Sixth Amendment: Who ig 2z Criminal Defendant?”, 20%. 397 u.2. 337 {(1970).
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818 {1951).

Melor

, sec. 801-2,

(1969} .

54 Haw. 637, 513 P,2d 697 (1973).

5% Haw. 336,

581, 465 P.2d 350 (1970).

cess (lause,” 73

See

Westen, "The Compulso
L 7

73, 76 (19

Ty
43,

{39323
173 {185%1) {(dictus
ot reduire de&opse aubvo& a% Lo
ment expensL3
{1887); =
35i, 363-365 (1831) (d

388 U.8,

14 {19673,

18

Chapter 8

oy
&I,

{Harl

Founded in
epncept of
state ac
Xinth Amendmen

dpon

Wi

her proegnancy.

Dpes Privacy Have a Principle?,™
116X, LiFf3 (29747.

; 2 2y 45 U.5.1.W, 6166, 4168 (4.3,
Feb, 22, 1%77); Wilkinsom & White, "Comstitu-—
tional Protection for Personal Lifestyles,™ 62
] 563, 588 (1977).

and Constitu~
the Fourth and

"Formalism, Legal Realism,
Protacted "ri‘:am’ Undey

Note,
fionally

Fifrh Amendments,’” N 945, 978
(19773,
8. Lo, {1976},
73y. Sze also, >
402 ©B.8. 351 (1971) (no right to di

bute obscenitv to consenting agult purcha

£ ereoqal uQQ;,
T.5.

139 {1573) {(ne right to transport o
zoress statelines for persenal use). Under
Hawaii law, it is an offense to sell pornographic
o7 joisl e
or participate
4 b. Stai., sac.
ssession and non—
25 drée ngt orfe

{,-OI!‘:H}QHCGI’}' fke]

"On Privacy,”

389 U.§. 347

2, 51
{overnipght guest of
in host's apartment



34,

35,

nsented to searchl; Siat
470 P.2d 310 (1379} {pass:
rey ilozated betwesn 2 xw& b
to ressconskle expeotation

s

435 F
B4

33@, Zd 66& i;ﬁ7ﬂ} {ar?&%t o H%fgndﬁﬂhp
aunbathing nude on public beach did aet violate
theilr right of privacy).

tharles Warrep and Louis . Brandels, "The Righ
to Privacy,” 4 193 (1530)

and the Rights of
;225 (19733,
Information.

1227-1230; Leigh, "Informational
Privacy: Constirutional Challenges to the
Collection and Diabe”1vatlon of Personal Informa-
ticn by Government Agencies,” 3 ¥

L@, 22T, 249 (19763,

1222,

Goveroment Information, p.

"On Privecy," p. 770.
Leigh, p. 243,

45 U.S.L.W. 4166 (V.S. Feb.

2%, 18773,

., at 4170,

(1876},

13 Cal.3d 757, 3
(1975},

405 G.8. 438 (1972).

410 U.8. 113 {1933),
FBid., at 164-165. Although the woman's freedom
af cheice diminishes as the fetus approaches the
point of viability {the capacity for independent
existence outside the womb), the U.S. Supreme
Court emphasized that at ne time prior fo live
bireh was a fetus a ''person” entitled to consti-
tutional protection under the Fourteanth Amend-
ment. JIhid., at 156-1538. Therefore, even after
the point of wviability, the interest of the state
in protecting 'the potentialiry of human life"
would not suffice o preven:t an abortion to save
the life or health of the mother. The Court'
decision is consistent with earlier property,
criminal, and tort law in not recognizing the
rights of the born and unborn as equivalent.
Rote, "Live Birth: A Condition Precedent to
Recognition of Rights,” 4 Fatrs f. 805
£1978); hereinafrer ciped as "Live Birth.”

3 13
.

Given the U.35., Supreme Court's decisicon ir
ade, any attempt fo extend protection of 'life"
to fetuses from the moment ¢f conception must
come through an amendment to the U.S. Constitu-
tion. The addition of a '"right te 1ife” to a
state comstitution would - be superzeded and
rendered ineffective by the Fse decision., With
the liberalization of abortion laws, there have
been efforts to amend the Fifth and Fourteenth
Amendments of the U.S. Constitution to extend
protection of "life” from the moment of concep-
cion. See, e.g., 8.7, Res. 140 and 5.J. Res.

188

3B,

39,

47,

(19753, guoted in
n. 174 Even these would permit

save the 1ife of the movher. Amotbher
a U, 5. constitutional amendment which
states to formulate their owsn

poliey,  Sae, e.g,, H,R.J. Bes.
4th f@ﬂg., Ist Sass., sec. 1 (1973}, cuoted in

2414k Song., is; Seas.

thez

THE
263,

Destra, "Abortien and the Congtirution: The Nsed
for a Life-Zrotertive Amendment,' 63 Ce
1250, 1328 o344 (19737,

Son Services
:

(0.5, June 7,

8TV

&lé .

governing mandatory
teachers and eiigiblety £
ziving birghy},

Yrer

Seg, e.g,, | . Hez, 42 ULB,LLW,. 4787 (13,3,
Juze 21, 1877 ate medicaid benefits limited
to ﬂeflcall ssary’ first-trimester abor-
rionsl; T A , 437 ULE. 48B4 {(1974)

{exclusion of glsabllltlec relating
from state insurance schems).

to pregnancy

Hawaii, Zonstitutional Convention, 1968,
inge, Vol. I1, pp. 4-9, Compare, Hamouii Feu.
Siat., sec. 7131-1111.
Hawa‘i Censtitutional Convention, 1968, Process
Irize, Vol. I, Standing Committee Report No. 35,
p. 234,
Hawaii, Constitutional Convention, 1988, Procsgd-
ings, Vol. II, pp. 4-5.

wiiforniz, 370 U5, 560 {1962}, in

holding that the giagtus of drug addiction may not
suffer criminal sanction, did not affect the
state's power te regulate drug possession or use.
Court did not review conviction under
Hawail law for possession of marijuana; see

The

State v. ? 33 Haw. 327, 493 P.2d 306,
2ar, 509 U.5. 9248 (19723,

. zv, 52 Haw, 336, 475 P.2d 684 (1970).
Medeiros v. yosaki, 52 Haw. 436, &78 P.2d 314
(1970).

Haw. 313, 510 P.2d 1066 (1573).

3 #Baw. 327, 333, 493 P.
L8, 948 (18723,

24 306,

State v, Boker, 56 Haw. 271, 280, 535 P.2d 1394
{19753,

fEid., at 280-281. The importance of rhis
separate privacy provision became all the move
clear in Bavin w. Sfaie, 537 P.24 494 (Alaska

1875), where it formed the basis of the Court's
decision to protect pessession of marijuana For
personzl home use,

it should be noted that Justice Levinson con—
sistently and emphatically urged that the right
of privacy articulated in Article I, section 3,
included more than Jjust freedom from electromic
surveillance and the like. "1t guarantees to the
individoeal the full measure of control over his
personality consistent with the security of
nimself and others,” iQCZudlng the right to smoke
matrijuana, 3] ey, 33 Haw. 327, 347

Srxie ©.

493 P23 306, cort, de 409 U.5, 948 ( avln—
som, J., digsenting): sse also, Stofe ., 54

Haw. 513, 518, 310 P.2d 1066 {Levxn&on, J.,
oncurringl.




4%

Supp, 1199
S, 901 {18767.

425 1.8

regulations Ior fire

sea alsg,
n.ll £19989).

137 ®.J. Super. 227, 345 A.2d 801 {1975}

, 70 N.I. 16,

[eeie

v.5.

Louisiana, snd South

California.
Alaska, Arizona, Moantana, and Washingrtosn.

Government Information, p. 1243,

Chapter 9

See Michelman, "The Supreme Court, 1968 Term,
FORWARD: ON PROTECTING THE POOR THROUGH THE
FOURTEENTH AMENDMENT," B3 p

£. ¥, Snléer, Az
{Znd ed. NEw York:
1865}, Dp. 492-453;
awi Foor Deon !

7 {19892,

i

Hawaii, Constirutional

reported to thse
he additions of new se
5111 of R ights incloding 2 provision ‘cr aconomi
gecurity, In rﬁcommeﬁding 8t inclusion,
the report stated:

Hawaii, Constitutional Convenzion,
Voll, LI, p. 42,

, p. 38, Delegarse Mlzuhs who propos
‘mendvent, gquoted 3 newspapey sLory reporing
that in 1968, the Srare of Hawalil was paviag 90
inim'm standard of living.
d he 100 per cenr, not 98 per
12 vy amendment proposes Lo

per cant of *H =
"Ihe figure shoul
cent and that
do,..."

wh

H’

. L A0,

Hote, "Municipal Self-Determinati
Control Yield ro Travel Righusth, 17 {
' 145 {19%53), The av T examines a number

Must Local

of strategies used to control the growth of
municipalities,

The Governor of the State of Hawaiil in his 1977
State of the State Address said:

iR is} f‘ompf’tlt on “-ﬁ_r tnszr”- too many
poople means too little land for agric
turs, and parks, and scenic vistas; fpo manyg
people means tog puch ocrime and boo much
erosion of possibly our most important
commodity, e Aloha Spirlt; too many people
measns oo mu i our GOovern-
mental and private ins

7
pregsure on oa

Hawaii, }epartm Rt
DtVﬂlonmen-,

Hawali, Department of Flanning and Economic
development, ; 7

1977 Baw. Sess. Law, Act 211,



16.

29.
30,
31.
3z.
33,
34,

35.

41,

42,

J. Van Dyke,
Coure, ‘
Also, the Ameri
file:

tdenoy Req 1rementw angd

wion has

= ane-year

{Iune 21,

i

See chapter 4 of
equal protection.

this study on due progess and

254 {1979).

wena, AL6 VLS.
618

, 394 U.S,

73 8.8,

Fcards v,

383 U.5. 743, 758-759 (1966).

394 T.S, 618 (1969).
Thid,, at B34~63R,

405 U.S. 330 (1972).

415 U5, 230 (1974).
394 U.s. 618, 638 (1969).
Spena v, Iowa, 419 U.5. 393 (1973).

Valdis v, Kiine, 412 U.S. 441 (1973).

424 U.5. 645 (1975).

Whitekead v, Whnitehesad, 53 Haw. 302, 492 P.2d 939
(1972).

TBid., at p. 311,

York v. State, 53 Haw. 357, 498 7.2d 644 (1972).

Att'y Gen. Ops. N¥o., 74-17 (October 10, 1974),

415 U.5. 230, 239. The Court stated:

.v.it 15 at least clear that medical care

iz as much "a basic necesgity of life" to

the indigent as welfare assistance. And,
governmental privileges or bepefits necessary
to basic sustenance have often been viewed
as beingy of greater constitutional signifie-
cance than less essential forms of govern-
ment entitlements.

In Search of a
117, 15

Comment, "The Right to Travel:
Constitutional Source,™ 5% Nek, o,
(1475}

Hey.,

Michelman, pp. 13-16.

the Burger
1877, p. A-19.

raquirement

1990

1d.

Ihid
Pl

at 33,

43 T.5.L.W. 4787 {June 20, 1977},

Tiid., at 4789,

wilkimEOﬂ, YThe Supteme Dourt: The Egual Pro-
tection Clause, and the Thres che of Conspd-
Tt 1oq31 Equaiiry,” Bl ¥ir. o, >. BA5, 1032
{1973;.

Chapter 10
See chapter 4 on due process and egual protection.

532, 445 P.2d 376

Hoveds o

v, Hurns, 50 Haw. 528,
{18568).

Hawaii, Constitutional Comvention, 1950, Procesd-

Vol. IT, pp. 40-41.

According to Natjonal Center for State Courts,
Hawaii's Jury System, Vol. 1I, Trial Juries

{San Franciscor 1976}, p. 3B; hereinafter cited
as Trial Juries, only 3 out of 34 jury trials in
the last guarter of 1974 invelved claims of
damage of 55,000 or less. In 1965, the Constitu-

tional Conventicon discussed but rejected the
possibility of changing the minimum amount £o a
Hawaii

suir prescribed by the legisiature.
Constitutional Convention, 1968, f
Vol. I, Standing Committee Report MNo. 55, p.

he nature of sguitsble
Bouity, sec.

sec. 52 %

discussion of
see 30 C.J. S

Jur. 28 Fg

For further
proceedings,
220.1 27 Am.

Harads v, Burws, 30 Haw. 328, 445 P.2d 376 (1948).

Rule 23(a).

Rule 38(b); 74+ wv. 51
333, 493 P.Z4 1032,
U.8. 930, peh, denied, 409 U.S.

903 (1972)

An express mandate to the legislature was seen as
essential before a departure from the tradition
of the unanimous verdict could take place.
Hawaii, Constitutional Convention, 1950, Froceed-
imgs, Yol. 1, Commitiee of the Whole Report No.
5, p. 30%.

sec. H35-20.
Jon M, Van Dyke, Jury 2
(Cambridge, Mass.:
1977y, Appendix E, pp.

Rule 48.

Prizl Juriza, p. 40 note. The b-person jury in
fedeval civil cases was expresslv approved by the

T.5. Supreme Court in 9097ru‘ . Batiin, 613
U.8. 149 (1973); compare, Imahigii v. Heauwhowu-

Honma Co., 487 ¥.2d 957 (9th Cir. 1973).
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1%,

28,

the most celebrated opinion love
rotaction lssue with regard te
2 to pay Dines 7

na

235 {1976y, in 28,
indigent's incar ation for failure to
for a longer period than the
to incarcerate the 29,
2 aLralvﬂt sentence of imprisonment
gﬂ tion is denied unless some alrsrnative
f paying the £ine [(such as stallment 34,
pa)ﬂh“t§ is provided. Two state constitutions
expressly exclude from protecrion the noapayment
of fines and penaltiss dmposed for the violation
of law and make thar a ground of imprissnment.
70%;
13 £1952).,
nstitutional Convention, 1950, 31.
I, Committee of the Whole Report No.
Hawaii, Comstitufional Lonvention, 1950,
ing#, Vol. II, p. 8. Three state constitutl
have similar provisions.
art, I, sac. 12 ’19751' art, I,
sec, 14 {1973); g .oart. I, sea, 16 32.
{1957;.
Delegatre Mizul Constirutrional Conven-
tion, 1930, Yol. 1i, p. 9.
33,
w, Vol. L, p. 302. 34,
Belegate Anthony, Hawaii, Constitutionsl Con-

Vol. IT, m. 9. 15,

653065, exesmpls certain
The crucisl

ent and garnigsh-
x;u"zznarv DT

é sec.
real property from attachmcnt.
gquestion with regard to atta
ment relates fo Fhe Vaild ¥ o?
cedures as
property.

o]
o

Gee K
, 41% 3
Kahle,

()
=1

Richard ¥,

Legislative ReLetnﬁcu Buteau (Honohu;u. 1874},

The 13 states which do not prehibit imprisonment a8,
for debt as a constitutional guarantee are:
Conpeeticut, Delaware, Louisisna, Mailpe, Mary-
land, Massachusettz, Kebraska, HNew Hamgsni*a
York, Rhode Island, VermenL, VlrgL

Virginia. HNs 25 the
wutron provide for a Hir to impr
debt. Sac Warleonal Municipal 1,
Conat : (6th ed.; New York

39,
New

e

o9
37G. The Sourt that

art, I, sec. 10, clause 1, of the U.5. Constitu- 41.
tion forbidding state impairment of contracts has
no application to state abollsheent of imprisca-
ment Tor debr., 12 Wheat (U.3.,} at 378. Laws
abolishing arrest for debt do not impair the
ohligation of exist contracts because the
right te impriscn does nof constifute a part of
the contract.,  Such laws merely act upon the

12 Wheatr (U.8,}

promounced

I
B

3y hereinafrer cited as
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5. oart. I,
.oart. I,

sec. 2-

Ba0.
52C.

. art. I, see, 10 (21977}, Fear

ates have similar provisions. See Tort:

sac. 12 ’19743;

i1, sec. 27 'l?/; Supp. ;, H

T, sec., 14 (1973}, oF

to I, sec. 15 {196@).
:t. art. I, gsec,

4 (1973}.

See Haw

Prices

See
$25-916 {19IEJ

Sae
1870%, citing
59, 18% 5.W.

.
o
28]

pl

JSb {l?iG

11 Haw. 7946 (18933,

This statule, £, secs., 953-935
(1859) (arre%» of debtor%), was redesignated as
chapter 168 (1897}, and

» ST

repealed in 199:,

1i Haw. at

T45-795.

art.

cited in

(19697, x
sec, 17 {1275 Supp.J,

l.'“?

Lolorado,
Michigan,

Arkansas,

Kansas,
Wevzda, New Jersey, Worth Carolina,

gon, Sourh Carolina, and Wyoming.

Arizona,
Iowa,

states are:
a, fdahe, Indians,
Aﬂnnesoti
Ohioc, Or

1R

2-120 {1877).

SeC.
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53,

59,
80,

61.

excepied
a,_. I, sec, 18 {
5.¥.24 353 {;9723,

987 {8th
al sec.
See Hawaii, Constitutional Comvention, 1830,
I 24 1L, v. 9,
See Stats sx rel. Stanh i L 2d

(Mo, 1976},

11

in fe Yared, 344 8.W

See 2 Nichols, Bwmiment Dom 5.1 {3d =4,
1976); hereinafter cited as . Never in

history has the United States Supreme Court held
a use to be noapublic when the legislature and
the highest state court have declared the use to
be public., See Conahan, "Hawaii's Land Reform
Act: Is it Comstitutionall™”, 6 | Fzr J. 31,
35 (1969).

See ! ton axnd gui ad T
o, 226 (18977

e.g., see Muine Cons®. art. I, sec. 21 (1985).
See Baumgardaner, '''Takings’ Under the Police

Power - The Developmeny of erge Condemnation
as a Method of Challenging Zoning Ordivances," 39
723, 724 (1976},

531 S.W.2¢ 322, 324 {Tex.

See 6 MoGQuillin, 2
24,02 (33 ed. 1969},

v, Carmcok, 329 U.S. 230, 241-242

"The Amended Just Compensation Provisien
A Vew Basis for

6 Heoeii Bar

Mattoch,
of the Hawaii Constitution:
Indemnification of the Condenmnee,
J. 55, 36 (1%69).

24, sec. H.44,

Nichols, vel,

L
Epas

&

e}

63,

6%,

70,

71,

States which have this constitutionsl provisiom
Arkansas, Callfsrnia,
4, Iilimels, Rentucky,
2 szinsippl, M
Hew Hexico,

Aiahama, Ari
Georgls,

Arel
Oolorade,

Forth
Oklaﬂnﬁa, Fennsyivania, South Dakota, Texas,
Urah, Virginis, Washington, West Virginla, and

Wyeming,
Nishols, wol. 24, sec. £.441.

ipjury doss not include
Rather, it reguires:

physical
disturbancs.

shall be cauzed by a
invasion of

v. Tgpior, 125 B.5.
Thiz distinction becomes imporian
majoricy rale of specizl and pecun
discussed.

bed T

@

=

el
AN

i

o
[ R

Sea Nichols, vel., 24, sec. 6,441,

Ses Mattoch, p. 53.

Tns., 431 S.W.2d 322,

324 {Texas 1268}.

See Matvoch, p. 38,

sec. O.4431(2).

See Nichols, vol. 24,

Rptr. 688, 690 (19?5)

See Hichols, wol. 24, sec. 6.4641(1;.
See Nichols, wol. 24, sec. 5.441{1}, n.7, for
1ist of cases.

See O'Brisn v, City of
868, 870-871 {LQ?ﬁ), Sha ? E
Tue. v. State, 384 Toid 597, 599- 603 {Wy. 1963)
¥t is conceded, however, that the depreclation in
value standard nust invelve ascertainable depre-
ciation and does not apply to mere personal
fﬂceﬁvenLence of the osceupler of the land., Sae
Jtate 238 N.E,2d 431 (ind. 1968}.
real

Sregrt oy

»-,/m,

Al ey
ﬁvraav Couniy fur

360 N.E.2d 1022 {Ind.
See Mattach, p. B0,
Thid.,
Ndichols, wol. 24, sec, b.441{3}).



97.

98.

101,

102,

103,

is net awa
remors,

however,
uypcertalin,
ZA,

it
s V0L

ston of

44

rded for
and

Nichols, wol. 24, sec. 6.4431{17.
Mattoch, p. 3.
Se¢ Hawali, Comstitational Cenvention, 1930,

Yol. I, Committee of the ¥Wh

p. 3%,

, ses, 101-Z, pr

for disgss

sl Convention, 1954,
, seos, 101-2%, LOL-Z8,

See Homeali sec. 101-23,
See United States v. Miiler, 317 U 3. 36

=

{1943}, In general, under
sec. 101-23, just compensation equals VA

iand taken plus severance damages to the remalnder
to the 1andowner earising

less special benafits
out of the raking.
180, 5316 P.a2d 1230 (19737,

Hawaii, Constitutional Convention, 1368,
2, Vol. 1, Committee pf the Whole Rep
15, p. 357.

Lnog

See text accompanying note 82, Committe
Whole Repeort No. 13 also discounted the
able injury at common law theory and fuy

The amendment is intended to apply
certain of those damages resulting
undertaking for a sublic uyse and 0o
typas of dama
rort aotions,

The amendment iz nel
intended to affect governmental bod

their lawful and proper exercise of

powers to protect public health, safety and
zZoning
proper

y o fastances of
hich fall within the
powars,

welfare, nor appl
and planning,
exercise of such polics

astitutional Convention, 1963,
T, Committee of the ¥hole B

See ¥ichols, wel. 24, s=c. 6.45643(9).

See Nichols, vol, 24, sac. 6.4432(2).

SXCesS Property

ale

ovides

101-29,

9, 376

N A
Ty

lue of

art

the
action~
ther
noted that the power of eminent domain would not
affect the exercise of the police power:

e of

te
From an
£ those

ther
a5 in
police

19

114,

115,

ig zccepied in ather jurls-

paieﬁ
o be

25 Haw. ap 231,

See acoompany ing note }

taxt

Matrock, p. H3.

Hawaiil, Constitutional

Convenpinn, 193
Vol. I, Standing >

g,
Committee Report No.

20,

net have a Saving Clause
titutions are: Comnecticut, Delaw
Indiana, Kentucky, Massachusetts,
Minnesotsz, Missouri, New Hampshire, Kew York

North DPakota, Pennsvlvania, South Careiina, Douth
Dakota, Tennessee, Texa X;rmo , West Virginia,
and Wisconsin., The o
not contain a

Municipal League, Model
ed.; New York: 1968),

. I, sec. 24 (1971),

i, 283 P92

53 Haw. 327, 340 n.3, 493
{Levinson, J., dissenting).
amendments are distinetly d4if£
wdment reads:

The
er—

Xinth and Tenth
The

=3
ent. Toanth Amen

rs npt delegated to the United

St the Constitution, nor prohibited
by it to the States, are ressrved to the
States respectively, or to the people.

The exercise of the police power for the gensral
welfare of the public is a vight reserved to the
states by the Tenth Amendment, BSee 7

i, 359 F.Supp. 133, 147

LD.N.C, 19733,
The Nlnth

535 F.ad 1249 {1956}.

is:

to undertake

4, 390 n.3,



118,

11%,

120,

J_..
I
O

Justice Levinson ncted that although one

c&mmantatﬂr has suggested that the Ninth Amend-

ment directly is teable to the states, the

rguments against direct application and in favor

af imcorporation through the Fourteenth Amendment
. BL 380 n.4

apan far more persussive.

136.

that & statute prohibitimg
wana does not viclare the
and the Ninth Amendment,
238 Cal. i
{1365},

e

3]
121,

196 3.W.34 344

145 Tex.
Teras doss not have a

Saving Clsuse in

Re, 423 P.2d 371, 372, ¥For the
di Sii?ctl@? botwean the Ninth and Tenth Amered-

ments, se2 note 119 and text accompaniment.

381 U.S. at 4%99-502 {Justice Harlanj; 381 U.5.
at 302-507 (Justice White}.

ALC U8, 113 (1973,

50 Haw, LI 333 (1968).

50 Haw

53 Haw. 327, 493 P.Id 306 {1972,

53 Haw. at 331.

53 Haw. at 340 n.3.

56 Haw. 272, 535 P.2d 1394 (1975},

56 Haw. at 282.

Article T, secticn 3,

sgoure Iin
and ¢

o be

and

invasions of Iated ...

'Jrzvac
Eototeeicott- Y

{Emphasis added)

56 Haw. at 280, To date only cne jurisdiction
has recognized a right to privacy in the home
which encompasses the use and possession of
marihuana., The Alasks Supreme Court in f
Stote, 537 P.2d 494 (1975}, held that no
quate justification exists for the state’s
intrusion iato the citlzens’ right of privacy by
its prohibition of the possession of wmaribuana by
adults for personal consumption in the home.

ade-

The Howin decision substantially 1s based upon
the right to privacy provision of the Alasks
Cenpsritunion., Article I, section Z2, of the
Alaska Constitution provides in part:

privacy
ringed.

pecele o iz recog-
n¥.

not be in

Ninth Amendment

The Court mentioned

application and A 2. e backdrops to
Article I, section 2Z, but made ne reference to
Alaska Constitution's Saving Clause,

1494

at 231. See also, Flaig
F,2d 5986 (iéahc 14593,

s 3@6

Gopmmtaaion 1
Compriaaion t

£y tion hreon
350G 5.,W,24 601, 634 {Tenn. 1961}, the
upreme Court declared:

B af a
Oriql'}&tﬂ and creats

& Congtitution is ginning
community, mr doa

ingtitutions of govarnment, Instead, 1%
assumes the existence of an established
system which ig to contipue ip foroe, and
based on pre-existing rights, laws, and
modes of thought.

U}
[N
24

iz

area of the limitationsg imposed
the state

In the related
ypon the power
Saving Clause, see

40 S.E. 1004 (Ga. 1902}, 2
195 5.E. 902 (Ga, 1938); Sigfs 2

u? N.W. 204 {(Iowa 1%02);
teori, 16O AL 75 (B.1.

of nicipalities by

,w

Mauor

FY

1932,

vibiting the sale and consumption of
have been upheld as against
riolate the inherent right under

uiguse Lo consume avd pOsHEn

Laws pro
liguor uniformly

claims that they

the atate Saviy
See

liguor.
1964},

B,

363 P 2

(Kansas l938)
{Miss. 1948); W%
1910},

At least one court has held that the right to
wear one's haiv in a wmwanner of cho is a
protected right of persomal taste under the state

Amendment and cannoct
fee b
, 480

Saving Clause and the Ninth
be infrin ged u991 by the state.

Q.Zd 878

%84 (Idaho 1971).

Tn criminal law and related areas, 3 Rhode Island
cazes have favored the powser of the Jegislature
over claims of personal rights under the state
Saving Clause. Article I, section 23, of the

Bhode Island Comstitution provides:

The enumeration of the foreweing rights
shall not be construed to impair or 4
athers retainsd by the peaple,
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{ratecting

which made it

ot

antead by the stat
' ; , 108 R.I, 273, Z84 A28 72
{in a petition for divores on grounds of

2

stats Saving Clauss

the Tizght o assault

oz,

N \
tal judze danied
)

an evidentlary hearing on
or post-conviction ralief, and
reme {ourt

an application
petitioner appealed. The Alaska S
addressed dtself te petitioper's claim fhat
petitioner had a right to self-~representation

under the state Saving Clause. The Court held:

Copstitution, =
enumeration of o 1
11 not I or deny
by the pecple.” At the time

1

agka Congtitution was enacted and
effoctive, the right of self-represen-
o

was 50 well established that It must

be regarded as a right "retained by the

ple.” 518 P.24 at 91. (Amphasis added)

1

Two cases concerniang financial disclosure laws
have impinged upon the 3Saving Clause, See
4 L-by-ti 3w 85 il

£hv3

inte the privare financial affairs of persons
seaking to hold public office with passing refer-
ence to the Ninth Amendment. In 2 ¢ o,
Wolek, 274 Md. 489, 336 4,24 37 {1973}, the Court
held a ccunty fipancial disclosure ordinance did
2ot impinge on plaintiff county employee's consti-
tutional right Lo priveacy. The Court releczed

the plaintiff's conteation that the state Saviag
Clause guaranteed them a constitutional right to
hold public emplovment.
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