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Article IX 
EDUCATION 

PUBLIC EDUCATION 

Section 1. The Stare shall provide for the establishment, support and con- 
trol of a statewide system of public schools free from sectarian control, a state 
university, pubiic libraries and such other educational institutions as may be 
deemed desirable, including physical facilities therefor. There shall be no segrega- 
tion in pubiic educationai institutions because of race, religion or ancestry; nor 
shall public funds be appropriated for the suppon or benefit of any sectarian or 
private educational institution. 

BOARD OF EDUCATION 

Section 2. There shail be a board of education composed af members who 
shall be elected by qualified voters in accordance with law. At least part of the 
membership of the board shail represent geographic subdivisions of the State. 
[Am HE 4 (1963) and election Nov. 3, 19641 

POWER OF THE BOARD OF EDUCATION 

Section 3. The board of education shail have power, in accordance with 
law, to formulate policy, and to exercise controi over the pubiic school system 
through its executive otlicer, the superintendent of education, who shail be ap- 
pointed by the board and shall serve as secretary to the board. [Am HB 421 (1961) 
and election Nov. 3, 19641 

UNIVERSITY OF HAWAII 

Section 4. The University of Hawaii is hereby established as the state uni- 
versity and constituted a body corporate. It shail have title to aii the real and 
personal property now or hereafter set aside or conveyed to it, which shall be held 
in pubiic trust for its purposes, to 'be administered and disposed of according to 
law. 

BOARD OF REGENTS; POWERS 

Section 5. There shall be a board of regents of the University of Hawaii, 
the members of which shail he nominated and, by and with the advice and consent 
of the senate. appointed by the governor. A: least pan of the membership of the 
board shall represent geographic subdivisions of :he State. The board shail have 
power, in accordance with iaw, to formuiate poiicy, and to exercise control over 
the university through its execurive oificer, the president of the iiniversity, who 
shall be appointed by the board. [Am MB 253 (1964) and eiectian Nov. 3. l9Mj 
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Lower Education 





Chapter 1 
INTRODUCTION 

State Responsibility for Public Education 

What are the state's reponsibilities for education and how are they to be 

carried out? Since the U.S. Constitution contains no explicit statement on 

education, authorities believe that education is a state responsibility. This 

belief is based on the Tenth Amendment to the U. S.  Constitution which states: 

The powers not delegated t o  the United States by the constitution, 
nor prohibited by it t o  the states,  are reserved t o  the states 
respectively, o r  t o  the people. 

The responsibility for education is considered to be within the "reserved 

powers" of the state. Within the limits of other U.S. constitutional 

requirements : each of the states are sovereign in educational matters. 

Terminology and Specificity 

In examining constitutional provisions relating to education, the 

underlying question is "Should provisions for education, educational functions, 

and institutions he contained in Hawaii's constitution and if so, to what extent?!' 

The problems of terminology and specificity are based on the extent of detail 

deemed necessary such as: I s  it adequate to simply establish a public school 

system, or is it necessary to define what this means? Is it necessary to define 

the total education program to include such features as libraries, educational 

research, or types of education? Is it necessary to designate the recipients of 

public education, to require minimum operation of public schools and minimum 

attendance age? 

Arguments related to terminology and specificity are as varied as the 

provisions in the constitutions of the 50 states and are based on the particular 

ilterpretation of the function of the constitutional document itself. Those who 
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favor specificil:~ may argue that the constitution should reflect existing 

conditions and should at Ieast contai-, references to the multiple aspects of 

education. In this way, the constitution is viewed as a guideline for future 

action. 

On the other hand, others may argue that the constitution is a preamble 

to a statutory enactment and should be unencumbered by detail and references. 

The feeling that specificity should be left to statutory rather than constitutional 

provisions is reflected in some states such as Texas. In a report entitled, The 
1 .  . Impact of the Texas Constitution -. on Education, it is stated: 

Some state constitutions provide in detail the nature of the state 
elementary and secondary education agencies. This provision 
obviously restricts the legislature from later altering the system 
of educational governance. Others, such as the Texas Constitution, 
note only that the state shall provide for public education and leave 
the task of creating an agency or agencies to the state legislature. 
This approach gives the state legislature much more flexibility to 
deal with elementary-secondary education. 

Definition and Organization 

Defining Public Education. "Public education'! is not readily defined 

either in state constiturions or in state statutes. In the broadest sense, the 

term "public education" refers to all educational activities which are wholly or  

partially supported by public funds, including education programs from 

kindergarten through coliege. and graduate and postgraduate programs. 

However, "public education" is also commonly used to refer to only those state 

or  locally funded and administered educational institutions and programs which 

are nonnallg graded K to 12. This application of the term "public education'! to 

encompass grades K to 12 coincides with the definition applied in section 298-1, 

Hawaii Revised Statutes, which states: "AU academic and noncollege type 

schools established and maintained by the department of education in accordance 

with law are public shoois." Section 298-2, Hawaii Revised Statutes: further 

specifies that: "The schools map include high schools, kindergarten schools, 

schools or classes for pregrade education, boarding schools, evening as wel l  as 

day schncj!~. '' 



This distinction is also used by the Hawaii Statewide Executive Budget 

System. in the statewide program structure, the educationa.1 system mandated 

by Article IX,  section 1, of the Hawaii State Constitution is designated as Formal 

Education, one of ll major programs. The formai education program is composed 

of 2 principal sub-programs: Iower education and higher education. The lower 

education program administered b y  the department of educarion coincides with 

grades K to 12 which will be used throughout this discussion when referring to 

"public education". institutions of learning which accommodate post-high school 

students, such as +year coileges and universities or other post-secondary 

institutions will be discussed in part I1 of this study. 



Chapter 2 
BACKGROUND 

Public Education in Hawaii 

Historical Background. Public education was established in Hawaii in 1840 

under King Kamehameha 111. The public school laws, which were enacted only 3 

years after Massachusetts established its public school system, provided for 

compulsory education for children ages 4 to 14 and required communities to 

establish and maintain schools. 1 

The pattern of centralized control over the public school system, which 

developed after 1840, did not change significantiy when Hawaii became a 

territory of the United States in 1900. With statehood, the Reorgnization Act of 

1959 redesignated the territorial department of public instruction as the state 

department of education and continued the pattern of a centralized statewide 

system in contrast to the predominating pattern of izdependent, local school 

districts found in other states. In addition to being one of the oldest public 

education systems in the nation, Hawaii's single system ranks as the tenth 

largest in the nation. 2 

Organization and Structure. To manage Hawaii's public school system the 

department of education (DOE) has 3 interrelated levels of operation: 3 

--State Level: There is one school district headed by an elected nine- 
member board of education, which has no fiscal powers. The board 
appoints a superintendent of education, who serves as its executive 
officer. The superintendent has four major offices, headed by an 
assistant superintendent: business services: instructional 
services, library services, and personnel services. 

--District Level: The 222 regular public schools and 5 speciai schools 
are grouped into seven districts headed by a district 
superintendent, appointed by the Superintendent. The district 
office directs and coordinates business affairs, personnel services, 
and special education schools; facilitates the implementation of 
curriculum and the dissemination of information; administers pupil 
personnel services and maintains comniunication between the DOE and 
the comunity. District Advisory Councils, established in each of 



the seven school districts by the Legislature in 1966 and appointed 
by the governor, provide the public with an opportunity to express 
concerns and interests on educational matters. 

--School Level: Schools are headed by principals who report to the 
respective district superintendents. Schools are generally 
organized by elementary, intermediate, and high school grade levels, 
although variations of this basic pattern exist. In 1976-77, there 
were over 174,000 regular and special education students in the 
public schools on seven islands in grades K through 12. 

Governance. Responsibility for public education is shared by the 

legislature, the executive, and the board of education. The respective roles 

are summarized as follows: 4 

Legislature--establishes the overall structure of state government; 
legislates basic policies for the provision of public services; 
establishes the basic controls for the management of public 
resources; and appropriates funds for the operation of public 
programs, including education. 

Executive--executes all laws, and generally supervises all executive 
agencies. 

Board of education--formulates educational policy in accordance with 
law, and through the superintendent of education, manages and 
operates the state school system and regulates the licensing of 
private schools. 

Funding. Hawaii is also unique in the manner in which public education is 

funded. The state legislature, which has the taxing power of the state, 

appropriates funds to finance the entire statewide system. The legislature and 

the governor exercise fiscal control over all expenditures for public education. 

Unlike the other 49 states, no real property taxes are used to support the 

public schools. Approximately 85 per cent of the moneys appropriated by the 

legislature for public education comes from the state general fund with the 

balance from special funds or from the federal government. The state general 

fund is primarily derived from excise taxes, personal income taxes, and 

corporate income taxes. 5 
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General Constitutional Provisions 

To obtain comparative information, constitutional provisions for education 

from 49 other states were examined. Al l  but 18 state constitutions contain a 

separate constitutional article entitled "Education". Of the states which do have 

an education article, many also contain educational provisions in other articles. 

The executive article most frequently contained provisions relating to the 

superintendent of public instruction or education, particularly if this office was 

an elected one. The most widely scattered arrangement of provisions relating to 

education is in North Dakota's document which not only has an education article 

(Article VIII), but also has references to education in 7 other articles: IX 

School and Public Lands; XI Taxation and Revenue; XI1 Public Debt; 11 

Legislature; XIX Public Institutions ; I11 Executive; and 2 amendment articles, 

numbered 54 and 87.  

Of the states which do not have a separate article on education, 

educationai provisions are contained under the following kincis of headings: 

health, education and welfare (Alaska) ; education and school lands (Idaho, 

Iowa, Oregon, and South Dakota) ; the encouragement of literature 

(Massachusetts) ; school funds, education, science (Minnesota) ; education, state 

institutions, promotion of health and morals, public buildings (Wyoming); 

taxation and finance (New Jersey); miscellaneous provisions (Tennessee and 

Vermont j ; encouragement of literature, trades, etc. (New Hampshire) ; 

education, municipal home rule (Maine) ; education and public lands (South 

Carolina); education--the public free schools (Texas); and school and public 

lands (North Dakota). Oregon additionaug is the only state to have a separate 

article for higher education. 

In regard to article length, i .  e .  , number of sections within an article, 

Wyomhg's document is the ienpthiest, consisting of 23 separate sections. In 

contrast are education articles contairied in 3 brief sections in the constitutions 

of Alaska, Illinois, Pilaryiand, New Jersey, and New York. These 3 sections 

usually deal with 4 subject areas: public education, higher education, 

governance and/or financing of education. Of note are the more unusual 

documents of some of the Xew England states--Massachusetts, Hew Hainpshire, 



and Vermont--v;hich contain one paragraph related to education, consisting of 

one o r  2 sentences. iln example is New Hampshire's provision which instructs 

legislators and magistrates to "cherish the interest of literature and the 

sciences" and to "countenance and inculcate the principles of humanity and 

general benevolence'. .6 The provision for education iii the Kational Nunicipai 

League's Model State Constitution is contained in one section of Article IX 
--, 

entitled education. This section simply mandates the legislature to provide for a 

system of free public schools and such other public educational institutions, 

including public institutions of higher learning, as may be desirable. Hawaii 

and Alaska are  cited as sources for the arrival at. such a terse constitutional 
1 statement on education. 

In reviewing the constitutional provisions for public education ;.mong the 

50 s ta tes ,  all bu t  4 states explicitly designate the responsibiiiry of eciucarion to 

the "state", "legislature", or  "general assembly!'. The documents of Maine, 

Massachusetts, New Hampshire, and Vermont contain provisions for education 

which seem characteristic of most of ihe Keiz England s ta tes .  Chapter V ,  

section 11, of the Massachusetts document reads in par t .  "it shall be the duty of 

the legislatures and the magistrates to cherish the interests of iiterature and 

the sciences. . . . " Vermont's Constitution s ta tes ,  "a competent number of 

schools ought to be maintained in each town. .  . for  the convenient insiruction of 

youth" (Ch.  2 ,  see.  64). 

Specific Constitutional Provisions 

Defining -~ a Public School S v s t m .  On?.; 3 s t r i te  c-onstitutions do not 

contain provisions which mandate the legislature, general assembly, sr.ate. i?r 

towns to maintain, support ,  promote, cherish,  o r  establish a uniform, thorough, 

and efficienr public o r  common sckooi system, These stares arc l o ~ s a ,  Nassa- 

chuset ts ;  and Kew Hampshire 

Twelve state constitutions contain pro\-isions for. a free public school 

system and define the public schiioi system as follows: 
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(1) Arizona--kindergarten, public school, high school, normal 
school, university, and industrial schools. 

(2) California--kindergarten, elementary, secondary, state, and 
technical schools. 

(3)  Connecticut--free elementary and secondary schools 

(4) Illinois--public schools through the secondary levels 

( 5 )  Kansas--common and higher grade schools, including normal, 
preparatory, colleges, and universities. 

(6) Michigan--free public elementary and secondary schools. 

(7) Montana--free quality public elementary and secondary 
schools. 

(8) North Dakota--primary to normal and college courses. 

(9) Utah--kindergarten , primary, grammar, high school, 
agricultural college, a university, and other educational 
institutions as the legislature may provide. 

(10 j Virginia--free public elementary and secondary schools. 

(ll) Washington--common schools, high schools, normal, and 
technical schools. 

(12) Wyoming--free elementary schools, a university, and other 
educational institutions as deemed necessary. 

A "free system of public schools" was a constitutional issue for Hawaii's 

1950 and 1968 Constitutional Conventions. Proponents felt that parents should 

not be obligated to raise funds to help pay for supplies and equipment or school 

activities not funded by the state. But the majority view felt that the word 

"free" had deep implications for Hawaii's budgeting process and rejected the 

proposed amendment. Consequently, Hawaii's Constitution does not provide 

for a free public school system, nor does it define the public school system in 

the same manner as the 12 states enumerated above. 

Those who favor defining a public school system in the constitution 

maintain that there is a need to guarantee what may be considered barely 

minimal education. Such specific provisions as the guarantee of education 

through high school expresses the philosophy of the constitution, applied in 



minimal practical terms. Those who would oppose such a provision feel that 

spelling out a specific minimum goal for education could lead to establishment of 

that minimum as the maximum expectation. Furthermore, the present need for 

increased opportunity for higher education might be minimized by overemphasis 

on guarantees for education through high school. It is felt that constitutional 

guarantees in such instances replace what should be continually changing 

statutes, adjusting to different needs as they arise. 9 

Other Educational Programs. Of those 12 states which constitutionally 

define a public school system, several mention technical and industrial schools. 

Additionally, Mississippi, in a section other than that establishing a public 

school system, mandates the legislature to provide institutions for education of 

the handicapped. Hawaii, Iowa, Michigan, Montana, and Wisconsin provide for 

public libraries. Nebraska's Constitution requires the state to provide schools 

for delinquents under 18 years of age. 

There are those who favor constitutional enumeration for such other types 

or levels of education in addition to the K to 12 foundation program, such as 

adult education, technical and industrial schools for vocational education, public 

libraries, and educational research centers. These proponents argue that the 

specific reference to each of the contributing levels and areas of education 

indicate recognition and encourage their continuation and best use. The 

broadened scope of education is thus illustrated by reference to existing levels, 

in turn resulting in encouraging appropriate change in each era or  the creation 

of new levels of education when necessary. These proponents argue that the 

constitution, while serving as a guide to the future, molds the future by 

beginning with recognition of the present--and should be changed to reflect the 

changes of the present over the past. 10 

Those who fee! that no constitutional provision is necessary argue that 

changes in types of institutions take place constantly. A well-written 

constitution is ,  in itself, a preamble for statutory action to follow. It is felt 

that to include each category of educational activity or program is to risk 

antiquating these provisions in the immediate future. U 
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Minimum School Operation, Attendance, - and Recipients of Public 

Education. Nineteen state constitutions contain provisions which designate that 

a free public school system shall be maintained for "all residents" or "children 

of school age in the state". These are Arizona, Arkansas, Colorado, Delaware, 

Xississippi, Missouri, Montana, Nebraska, New Jersey, New Mexico, New York, 

North Carolina, North Dakota, South Carolina, South Dakota, Utah, Virginia, 

Wisconsin, and Wyoming. 

Thirteen state constitutions contain provisions which designate what 

"school age" may consist of. An illustrative provision is that of Alabama, which 

reads : 

The Legislature shall  establish, organize, and main ta in  a l iberal 
system of public schools throughout the State f o r  the benefit of the 
children thereof between t h e  ages of seven and twenty-one years. 
(Art. X I V ,  sec. 256). 

The other constitutions which stipulate age are: Arizona, 6 to 21; 

Arkansas, 6 to 21; Colorado, 6 to 21; Idaho, 6 to 18; Mississippi, 6 to 21; 

Missouri, up to 21; Nebraska, 5 to 21; New Jersey, 5 to 18; Oklahoma, 8 to 16; 

Oregon, 4 to 20; Wisconsin, 4 to 20; and Wyoming, 6 to 21. Seven state 

constitutions contain provisions for compulsory attendance. Those are 

California, Delaware, Idaho, North Carolina, Oklahoma, Virginia, and Wyoming. 

Nevada's and New Mexicots constitutions mandate the legislature to enact 

compulsory education laws. 

Nine state constitutions provide for the minimum operation of state 

schools. In many instances, such a provision is contained in a section 

regarding the allocation of the state school fund. Such allocation of funds is 

usually made on the basis of 2 criteria: (lj enroUment in attendance area, 

school district, or county; and ( 2 j  the minimum operation of public schools in 

that district which ranges from 3 months out of a year to 9 months a year. 

These states and the period of time required for minimum operation are: 

Arizona, 6 months; CaLifornia, 6 months; Colorado, 3 months; Iowa, 3 months; 

Nevada, 6 months ; Pjorth Carolina, 9 months; Oklahoma, 3 months; Wisconsin, 3 

months; and Wyoming, 3 months. Nebraska's Constitution designates the 

legislature as responsible for determining this matter. 
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Article IX of the Hawaii State Constitution 

In the Hawaii State Constitution, provisions for education are contained in 

the 5 sections of Article IX. 

Section 1 of Article IX on Education in the Hawaii State Constitution 

contains : 

(1) A general mandate to the state to establish, support, and 
control : 

(A) A statewide public school system; 

(B) A state university; 

(C) Public libraries and other educational institutions as 
may be deemed desirable. 

(2) A prohibition of discrimination in public educational 
institutions because of race, religion, or ancestry. 

( 3 )  A prohibition of the use of public funds for the support or 
benefit of any sectarian or private institution. 

Sections 2 through 5 of this Article contain provisions for a state board of 

education, a state superintendent of education, a board of regents, and a 

president for the University of Hawaii. 

Other provisions of the Hawaii State Constitution that affect the 

governance of public education include: 12 

Article 111, section 1, which provides that "[tlhe legislative power 
of the State shall be vested in a legislature..."; Article IV, 
section 1, which provides that "[tfhe executive power of the State 
shall be vested in a governor"; Article IV, section 6, which 
specifies that "[ejach principal department shall be under the 
supervision of the governor.. ."; and Article IX, section 3, which 
provides that "[tjhe board of education shall have power, in 
accordance with law, to formulate policy, and to exercise control 
over the public school system through its executive officer, the 
superintendent of education ...." 
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Amendments - to Article IX. In 1964, 3 constitutional amendments to Article 

IX on education were approved by the electorate. Although the 3 amendments 

have not affected the broad outline of education contained in this Article, they 

have affected some of the more specific constitutional aspects of education in 

Hawaii. 

The amendments have affected the following sections: 

(1) Section 2 provides for the selection of the state board of 
education. Initially, members of the board were appointed by 
the governor, with the advice and consent of the senate, 
from a list of nominees submitted by local school advisory 
councils. A constitutional amendment in 1964l3 deleted this 
provision and established an elected school board, the 
membership of which was elected from geographic 
subdivisions of the state. 

(2) Section 3 contained a provision making the superintendent of 
public instruction an ex officio voting member of the board of 
education. A 1964 amendment took away the ex officio voting 
membership status of the superintendent, changed the title 
from superintendent of public instruction to superintendent 
of education, and designated the superintendent secretary to 
the board.14 

(3)  Section 5 describes the method of selection and the powers of 
the board of regents. A constitutional amendment deleted 
that part of this section which designated the superintendent 
of education and the president of the university as ex officio 
voting members on the board of regents .I5 

In 1970, the legislature approved a constitutional amendment to abolish the 

elected board of education and allow for the existence of a board with its status 

to be set by law but without the power to appoint the superintendent of 

education.16 Malapportionment of the elected board was listed as one of the 

reasons the legislature submitted the amendment to the eiectorate. The proposal 

was defeated by the electorate. 

Since 1968, there have been numerous legislative proposals to amend the 

education article. The majority of these focus on changes in the governing 

bodies of the public school system and the university rather than on any other 

area of the educational provisions in the Constitution. They include legislative 



proposals to change the duties and powers of the board of education; to change 

the method of selection of the board from a popularly elected board to a board 

that  is appointed by the governor; to reorganize the governance s t ructure  with 

a system of school advisory councils a t  district and state levels; to provide for a 

single executive to be a gubernatorial appointment; and to provide for the 

election of the superintendent of education. 17 

In 1974, a report of the Joint Senate-House Interim Committee on 

Education in accordance with Senate Concurrent Resolution No. 66, Regular 

Session of 1973, recommended a 39-member board to meet reapportionment 

requirements, and suggested an alternative s t ructure  where: (1) each school 

would have a school council "to review the programs and operations of the 

school, to assess the needs of the school and how well the school progresses in 

meeting those needs,  and to suggest  improvements; (2)  members of the district 

school advisory councils would be seiected by the school councils; and ( 3 )  the 

board of education would be an advisory group, selected by the school councils 

and the super i tendent  would bc appointed by the governor". 

An explanation for this alternative was given: 18 

. . .public par t ic ipat ion should occur a t  the school level more t h a n  a t  
any other level i n  the system's hierarchy. The school level presents 
the most tangible opportunities for  parents t o  seek improvements in  
education. There i s  a c learer  and more d i rec t  interaction between 
the school and the parents t h a n  between any other level i n  the DOE 
structure and t h e  parents. Your Committee also believes t h a t  public 
par t ic ipat ion a t  the school level should be inst i tut ional ized and 
formalized and that  it should be secured and recognized under some 
legal framework. 

The committee report was not acted on b y  the legislature, resuiting in the 

judicial decision which reapportioned the present 9-member elected board on the 

basis of 7 at-large members from Oahu and 2 at-large members from the other 

islands. 

In reviewing Article i X  of the Hawaii State Constitution and amendments 

thereof,  one approach is that  of keeping the present constitutional language. 

The arguments far this approach may be restate", for Hawaii from a Sew Ycirk 
'19 constitutional eonvention s tub? 
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(1) These provisions clearly and satisfactorily fix the final 
responsibility for education at the state level. 

(2) Under the existing provisions, Hawaii has developed an 
adequate system for the administration, supervision, and 
coordination of both public and private education. 

(3)  The provisions do not unduly hamper the legislature in 
making needed changes in the structure and organization of 
education in the state. 

(4) The provisions are not so detailed as to retard adjusrment to 
new and unknown problems and they enable the state as a 
whole to accommodate itself to changes in federal policy. 

(5) There is no confusion in terminology for those who possess a 
rudimentary knowlege of the history of education in the 
state. 



Chapter 3 
CENTRALIZED VERSUS DECENTRALIZED STRUCTURE 

Hawaii is frequently singled out as the only state with a purely 

centralized state system of education where policy-making , administrative, 

fiscal, and supervisory responsibilities for education are at the state level. In 

a decentralized system of education, administrative, fiscal, and policy-making 

functions relating to matters such as personnel, physical facilities, curriculum, 

and expenditures are maintained to a large degree within local units of 

government, whether these be school districts, counties, cities, or  towns. In 

contrast to other states, Hawaii has no independent local districts or school 

boards or  independent district superintendents, and school revenues, 

expenditures, curriculum, and the hiring and placement of teachers are 

determined at the state level.' In reality, all states are centralized in that 

education is deemed a state responsibility. What varies from state to state is 

the degree of autonomy and independence granted to local units. 

In examining the issue of centralized vs.  decentralized structure with 

reference to Hawaii, it would be helpful to consider 2 organizational contexts in 

which the terms are ordinarily used: (1) the political, and (2)  the managerial. 

In the political context, the discussion focuses on Hawaii's present highly 

centralized statewide system as opposed to a decentralized system where there 

may be independent school districts or where the delegation of power over 

education is relegated to the counties. In the managerial context, 

decentralization deals with the delegation of power to the subunits of the 

department of education, namely, the district and the individual schools. 2 

Constihtional Provisions 

Article IX, section 1, of the Hawaii State Constitution reads: 

The State s h a l l  provide for the establishment, support and control of 
a statewide system of public schools . . . .  
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It may be argued that preference for the existing centralized state system is not 

designated in this wording, unless "statewide" can be interpreted to mean 

"centralized". It may also be argued that there appears to be no legal 

restriction on the legislature or the school board to create additional 

independent school districts or restructure the existing single state school 

district into several independent districts. 

In states where local districts exist, they are normally considered to be 

creatures of the legislature without inherent powers over education, except if 

they are constitutionally delegated such powers or established as independent 

political units.3 In general, the authority of the legislature is interpreted by 

the courts as being complete or plenary, except as it is curtailed by the 

constitution.* The legislature then may enact any law relating to education 

unless specifically prohibited from doing so by the constitution and it may 

create whatever educational machinery it wishes and delegate to the agencies it 

creares , wharever powers it deems proper. Therefore, within the general 

mandate for state responsibility for education Lx almost all the constitutions, 

each state has determined for itself the organization and control of its 

educational system. 

Several state constitutions enumerate specific school districts by name. 

Nine constitutions contain provisions for the creation or abolishment of schools 

or  school districts. Five of these 9 vest this authority in the legislature: 

California--the general assembly may organize school districts; Mississippi--the 

legislature may abolish any public school; North Carolina--the legislature shall 

divide the state into 8 school districts; Texas--the legislature may provide 

school districts which embrace more than one county; West Virginia--the school 

districts into which any county is now divided shall continue until changed in 

pursuance of law. One of the 9 vests this function in the "state": North 

Dakota--the state has exclusive control over alI educational institutions 

supported by public funds. Florida's, Georgia's, and Louisiana's constitutions 

provide that counties or school districts may consolidate only by electorate 

approval of the county or school district concerned. Even with the definition 

used in this review for a decentralized and centralized educational system, it is 

difficult to determine from the various constitutions the extent of these sytems 

in the other 43 states. 
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Some Arguments for a Decentralized School System 

Increasing .- Public Concern -- - and Participation. Proponents of 

decentralization argue that local control of education promotes active public 

participation, which is basic to the democratic process. Education is considered 

to be a subject of primary interest to the citizenry, and therefore consideration 

of educational objectives and direction should be made more accessible to them. 

Such a system encourages the interest of people in their children's education 

and makes them more willing to provide the financial resources required to 

maintain an adequate school program. The proponents of decentralization also 

contend that the arrangement reflects the historical pattern in the United 

States,  which relies on local government as  a safeguard of liberties. 6 

Removal of -- Education from Politics and State Control. Some authorities -- 

believe that as long as  the school districts remain autonomous and independent 

under the control of the local board of education, a decentralized system of 

education can prevent power seeking government officials who may favor central 

control from dominating the personnel policies and practices of the schools 

Furthermore, there is a strong belief that education is properly nonpolitical in 

nature since education is for the good of society and any regimentation of 
r3 
1 thought through education would endanger individual freedom. 

Local Administrative and Fiscai Independence. Supporters of - 

decentralization maintain that local control has also encouraged educational 

experimentation, flexibility, and adaptation to community needs which would be 

difficult to achieve in a system in which responsibility for education was largely 

concentrated in a state educational authority. ?'hey also argue that littie 

evidence exists that more rational o r  better decisions about education can be 
8 made at  the state rather than the local level. Additionally, subjecting policy- 

making to the bureaucracies of a large centralized system may slow the progress 

needed for schools to keep pace with society. Hai~ing such responsibilities at  

the local level also allows local districts to exceed the minimum standard set by 

the s ta te .  
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Twenty state constitutions contain provisions which designate fiscal 

authority at the sub-state level, i . e . ,  county or school district, or both. 9 

These are established by a variety of means, such as a county school fund, 

special taxes for the support of schools in that local unit, fines collected for 

breach of state laws which occur &+thin that local unit, general authority to levy 

and collect additional taxes for educational purposes, and general authority to 

issue bonds for educational purposes. These methods of financing education are 

assigned in varying degrees among the local units of government. Those state 

constitutions which provide local units with taxing powers for educational 

purposes are : Alabama (counties), Arkansas (school districts), California 

(counties), Florida (school districts), Georgia (counties), Louisiana (parishes), 

Mississippi (counties or separate school districts), South Dakota (counties), 

Texas (school districts j , Virginia (cities, counties, school districts), West 

Virginia (counties or districts), and Wisconsin (towns or cities). Siiice only 12 

states constitutionally empower local units to levy taxes, it is likely that the 

frequent statements in the literature referring to the predominance of 

decentralized fiscal authority regarding education are largely based on statutory 

provisions, judicial interpretation, or local ordinances. 

Some Arguments for a Centralized School System 

Equitable Provision of - Education - -  to All Persons. The supporters of a 

centralized system contend that one of the basic social principles of a democratic 

society is to allow each person the opportunity to develop all potential abilities. 

I t  is argued that a centralized state system of education can more effectively aid 

in the achievement of such a goal than a decentralized one. A Public 

Administration Service study on --- State and Local Government Relationships & the 
Stare of Hawaii identifies 2 basic principles of social policy as reasons for the 

willingness on the part of states to pay larger proportions of the cost of public 

education. These are : 10 

(I) The conviction that in a democracy every citizen should have 
the equai opportunity to develop varied abilities to the 
fullest; this is something which cannot be achieved in a 
situation where various communities have unequal economic 
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resource bases and from this each must finance its own school 
system; and 

(2) The national interest requires the development of the abilities 
of all to the fullest, particularly in view of the present 
rapidity of technological and social change. 

The Book of the States, which surveys developments in all areas of 

government among the 50 states, reported in 1972 that the reduction in the 

number of local school districts, through reorganization and consolidation in a 

number of states, suggested a trend toward greater efficiency in operations 

while providing a higher minimum level of educational opportunity through the 

provision of state funds to local school systems. ll 

The proponents of a centralized system take issue with the argument that 

public education was not made a federal responsibility because the founding 

fathers feared the potentiality for dictatorship in a federal school system. As 

one author has put it :  12 

Actually, education was not included as a federal function in the 
Constitution because the idea of free education had not even occurred 
to the founding fathers. Our decentralized school system was not an 
inspired stroke of genius, hut a historical accident, resulting from 
the fact that the ideal of free public education for all became 
widely accepted only long after the American Revolution. 

Those who hold this point of view acknowledge that, although the 

excessive concentration of power must be avoided, this does not automatically 

justify every separation or  diffusion of it.13 Proponents of a centralized system 

also have argued that the idea of local control and public participation is 

outdated, since mobility and interdependence have completely undermined the 

notion that local communities ought to have a free hand in the education of their 

children. 14 

Rapid Growth and Increased Complexity of - -- Education. Because education 

plays such a vital role to the national welfare, and because of the inability of 

local units of government to keep up fiscally and administratively with the 

demands being made upon education, it is felt that education will  inevitably 



L O W E R  E D U C A T I O N  

move further and further toward a centralized, state-controlled public service. 

Political scientists have traditionally argued philosophically against the setting 

apart of school districts from other units of local government and have pleaded 

the case for incorporating education into the broad range of public services. 15 

Better Administration -- and State Financing. Commentators in the field 

argue that financial and personnel requirements can be better dealt with in a 

centralized system where policy decisions common to all schools can be made a t  

one focal point and then applied uniformly. For example, locd school 

authorities needing more qualified teachers cannot regularly disregard broader 

views they encounter in teachers' colleges, which are their main sources of 

supply, and which are likely to reflect statewide or even national trends of 

opinions on educational affairs. l6 Furthermore, these i~dividuals take issue 

with the justification of a decentralized school system on the appeal to the 

experimental nature of this situation, for this seems to imply that a centralized 

administration is nonexperimentai or  that it will insist on uniformity down to 

every detail. 

Several writers have pointed out a growing likelihood of more centralized 

systems of school financing resulting from state court rulings in California, ?Jew 

Jersey, and elsewhere in favor of greater equalization in school spending among 

rich and poor districts. Compact, a magazine of the Education Commission of 

the States, notes that in 1971, the California Supreme Court announced that "the 

quality of a child's schooling should not be a function of wealth other than the 

wealth of a state as a whole" in its decision of Serrano v .  -- Priest. Some 

predicted that the U.S. Supreme Court's 1973 judgment in San Antonio 

Independent - School -- District v .  - Rodriquez, in which a federal district court's 

decision outlawing Texas' school finance system was overturned would bring 

court-induced reform to a halt. However, judicial decisions which declare 

school revenue and expenditures disparities illegal on state constitutional 

grounds keep the pressure on for alteration of our archaic means for suppo r t i g  

schools. I7 

One alternative is full state funding. The Advisory Commission on 

Intergovernmental Relations (ACIP,) comments that because the social and 
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economic consequences of education are felt beyond school district boundaries, 

states can no longer accept such wide differences in educational quality. 

Increasing state responsibility for the financing of public education may be the 

best way of equalizing public education throughout the state. 18 

Recommendations for Decentralization in Hawaii 

The subject of centralization-decentralization has been introduced in 

several recent reports initiated by the state administration or the legislature. 

Of particular note are the legislative auditor's 1973 report entitled Management -- 

Audit of the Department of - - Education and the 1974 report of the governor's ad 

hoc commission on operations, revenues and expenditures entitled the CORE 

Report - to - the Governor. The 1977 report of the commission on organization of 

government entitled Report to the Ninth State Legislature, State of Hawaii, 

deals primarily with the transfer of certain department of education programs 

and operations and does not appear to have any significant constitutional 

implications. While all 3 reports continue to assume a centralized state system of 

public education for Hawaii, the recommendations imply a need for internal 

policy adjustments and procedural arrangements within the department of 

education to achieve objectives which are considered basic to decentralization: 

(i) To achieve greater public participation and concern for 
education ; 

(2)  To accommodate unique community conditions and needs by 
providing for decision-making on public school matters at the 
local level. 

In the 1973 Management - Audit of - - the Department -- of - -- Education, the 

legislative auditor's office recommended that: 19 

... as part of formulating an organizational strategy for the 
department of education, the department fully consider the question 
of centralization-decentralization, and if, decentralization i s  to 
be pursued, the hoard of education (1) formulate explicit policies in 
this regard, outlining the guidelines within which decisions may be 
made by major organizational units at the lower levels of the 
o r g a n i z a t i o n a l  h i e r a r c h y  and specifying t h e  k i n d s  of decisions and 
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the level to which such decisions may be made by such major units and 
(2) establish a system by which such lower level units may properly 
account for their actions. 

The report noted that decentralization assumes the passing on of responsibility 

to the lower levels of an organizational hierarchy. But, in no case of 

decentralization is full responsibility so easily shifted. Residual responsibility 

still remains at the top. 20 

The 1974 CORE Report concluded that a restructuring of the department 

of education might provide opportunities for the public to express their 

concerns at a time when their expressions have the potentiality of affecting 

decisions. The commission recognized that in many instances decisions "are 

made at a level far removed from the actual school situation. Centralized 

funding for education need not result in centralized or standardized decision- 

making. A persuasive case can be made for decentralized decision-making in 

various areas because schools have different clienteles and because the most 

knowledgeable persons to deal with a problem are oftentime those closest to the 

children and community. ,,21 

On that basis, the commission made it clear that the role of personnel at 

the school level was primary to that of the personnel at the state office and that 

a system needed to be established to provide more opportunity for school 

administrators and teachers to be involved in decisions regarding their schools 

and their students. By designating the school complex as the basic unit for 

administration and planning of education, the commission felt greater 

accountability could be attained. Accordingly, the commission recommended 

that: 

The present organizational structure of the Department of 
Education be revised by using the school complex as the basic 
administrativeiplanning unit. The school complex shall be comprised 
of a high school, its feeder intermediate schools and their feeder 
elementary schools. The school complex shall have the 
responsibility for: (a) preparing a profile of its students in terms 
of basic characteristics that affect their learning; (b) preparing a 
profile of its personnel in terms of characteristics that affect 
teaching; ( c j  developing and updating, on a periodic basis, an 
academic plan which sets forth goals and objectives, the means for 
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achieving these  aims, and the  resources necessary (human, phys ica l ,  
and f i s c a l )  and a l s o  includes the  s e t t i n g  of p r i o r i t i e s ;  ( d j  
developing a budget, both f o r  operat ions and c a p i t a l  improvements; 
( e )  a l l o c a t i n g  resources;  and ( f j  assess ing  the  educat ional  
program--its s tuden t s ,  teachers  and adminis t ra tors  a s  well  a s  i t s  
academic plan.?2 

The r o l e s  and s t a f f i n g  of the  s t a t e  o f f i c e ,  d i s t r i c t  o f f i c e ,  and 
t h e  p r i n c i p a l ' s  o f f i c e  be re-examined and revis ions  made t o  ensure 
t h e  r o l e  of the  school complex a s  the  bas i c  administrat ive/planning 
u n i t  i n  the  Department of Education. 23 

With r e g a r d  to g r e a t e r  public part icipat ion,  the  1973 Management Audit 

f u r t h e r  found t h a t  t h e  d is t r ic t  school advisory  councils which were  to provide 

f o r  community i n p u t  to t h e  s t a t e  board  of education a n d  t h e  d is t r ic t  

super in tendent  actually d id  a minimal amount of advising on educational policy to 

t h e  s t a t e  board  o r  the  d is t r ic t  supe r in tenden t s .  I t  recommended t h a t  the  

councils b e  allowed g r e a t e r  flexibility b y  s t a tu te  to at tain the i r  ful l  potential.  24 

T h e  1974 Report  of the  Joint Senate-House Interim Committee on Education, 

which was not  ac ted  on b y  t h e  legislature,  recommended a revamping of the  

advisory  councils a t  t he  school, d i s t r i c t ,  a n d  s t a t e  levels to establ ish a n  

in ter re la ted  network f o r  public participation a n d  communication. T h e  r epor t  

recommended t h a t  each school have  i t s  own council to  review programs,  

operat ions,  a n d  as sess  needs ,  t h a t  t h e  d is t r ic t  school advisory councils b e  

selected b y  t h e  school council, a n d  tha t  t h e  d is t r ic t  councils select i n  t u r n  an  

advisory  s t a t e  board  of educat ion.  25 

This  recommendation was also echoed in t h e  CORE Report  f o r  t h e  school 

level which recommended t h a t :  26 

A parent  council be es tabl i shed a t  each school t o  assess  the  needs of 
t h a t  school ,  t o  review i t s  programs and opera t ions ,  t o  evalua te  how 
well t he  school i s  progressing i n  meetlug those needs, and t o  suggest 
improvements. 

A parent  council  be es tabl i shed a t  each school complex comprised of 
e l ec ted  representa t ives  from t h e  school parent  counci l s .  This 
council may be used i n  an advisory capaci ty  by the  school complex i n  
car ry ing  out i t s  var ied  r e s p o n s i b i l i t i e s .  



Chapter 4 
GOVERNANCE 

Governance includes the making of policy decisions as distinguished from 

administering such decisions and involves a complex network of relationships 

among those individuals or  bodies who affect the educational policy-making 

process. Where there is specific delegation, the state board of education and/or 

the superintendent of education play important roles in the actual formulation of 

policies. The state's chief executive (governor) also is a part of this system 

especially where the members of the state board of education or the state 

superintendent of education are appointed. In addition, the legislature has a 

role in the educational policy-making process, usually in the area of school 

finance, a responsibility shared with the governor. 1 

Irrespective of the particular types of organization structure existing in 

the 50 states, there exist 2 central questions regarding education governance: 

(1) How much and what kind of formal separation should there be 
between the state education agency and the general 
governance structure: For example, should this agency be 
simply another executive department or should it have 
considerable autonomy? 

(2) Who should have governing authority with regard to the state 
education agency? For example, should the formal control 
emphasize the governor, a lay state board, or the 
superintendent of education? 

Features of Educational Organization 

The terms "state education agency" and "central education agency'' are 

frequently used in the broadest sense to identify a legally constituted state 

department, office, board, commission, or other state administrative unit that is 

expressly delegated powers and duties by law.2 Generally, the central 

education agency consists of a state board of education, a chief state school 

officer, and the necessary staff. The state board of education is regarded as 



the agency's legislative policy-making body, the chief state school officer as the 

agency's executive, and the organized staff as the professional and technical 

work force who implement educational programs and p ~ l i c i e s . ~  For further 

detail on statutory as well as constitutional provisions regarding state boards, 

chief state school officers and departments of education, see Appendix A. 

State Boards of - Education. Twenty-six states have constitutions which 

establish a state board of education. These are: Arizona, California, Colorado, 

Florida, Georgia, Hawaii, Idaho, Illinois, Iowa, Kansas, Louisiana, Michigan, 

Mississippi, Missouri, Montana, Nebraska, New Mexico, New York, North 

Carolina, Ohio, Oklahoma, South Carolina, Texas, Utah, Virginia, and West 

Virginia. Eleven of these 26 states also establish local boards of education. 

These are : Arizona, California, Colorado, Florida, Georgia, Louisiana, 

Montana, New Mexico, Ohio, Oregon, and Virginia. The constitution of Oregon 

calls for school district elections but is silent regarding a state board of 

education 

Of the 26 state constitutions containing constitutional provisions for a 

board of education, New York presents a unique case. The New York 

Constitution calls for a state board of regents with the responsibility for 

elementary and secondary education as well as for higher education. Nine of 

the 26 states leave the determination of the powers and duties of the board to 

the legislature.* The remaining 17 contain a wide variety of provisions 

regarding this matter.5 In general, the provisions of those 17 states assign to 

the state board of education overall supervision of public schools and/or public 

instruction. The constitutions of Hawaii and New Mexico specify that the board 

shall formulate policy.6 Louisiana's Constitution authorizes budgetary 

responsibility for its state board.? For a listing of those states which 

constitutionally establish and/or provide for the selection of state and/or local 

boards of education, see Appendix B . 

Chief State School Officer. Thirty-five constitutions call for a chief state -- - - 
school officer, sometimes called the superintendent of education or commissioner 

of education or of public education. Nine constitutions also call for a 

superintendent of schools at the local level. The 35 are: Alabama; Arizona, 
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California, Colorado, Florida, Georgia, Hawaii, Idaho, Illinois, Indiana, Iowa, 

Kansas, Kentucky, Louisiaiia, Michigan, Mississippi, Missouri, Montana, 

Nebraska, New Mexico, New York, North Carolina, North Dakota, Ohio, 

Oklahoma, Oregon, Pennsylvania, South Carolina, South Dakota, Utah, 

Virginia, Washington, West Virginia, Wisconsin, and Wyoming. In each of 

these, the powers and duties of the superintendent are either left to the 

legislature to determine, or are designated as being the general supervision 

and/or administration over public schools. For a listing of those states which 

constitutionally select their chief state school officer, see Appendix C . 

State Departments of - Education. Only 2 constitutions mention a state 

department of education. Article VII,  section 16, of Nebraska's document 

establishes the powers and duties of a commissioner of education, one of these 

being the administrative head of the department of education. Article XIE, 

section 6, of New Mexico's Constitution establishes a state board of education 

and a state department of education at Lie same t h e .  A recent rj. S. Office of 

Education survey lists 36 states LI which a state department of education is 

identified either by constitutional provision or by statute.8 A listing of these 

states may be found in Appendix A .  From the absence of constitutional 

provisions regardkg departments of education, it nay be concluded that it has 

been a subject left to statutory enactment more frequently than boards or chief 

state school officers. 

Education - and Politics. It has been observed that "aloofness from 

partisan politics is highly desirable, but aloofness from the political system is 

impo~s ib le" .~  A s  a rule, state education agencies have avoided identification 

with political parties in order to insulate the educational system from undue 

political influence. At the same time, the "emergence of systems that encourage 

participation, allow for conflict and are more visibie"1° has made it difficult for 

public education to ignore poiitics. Elected officials, such as governors and 

legislators, are no longer willing to accept educatorsi open-ended cost estimates 

of need; and, because of the ever-expanding budgets for public education, 

scrutinize cost items with greater care than before. Demands for accountability 

and/or evaluations based on measures of effectiveness continue to be major 

issues. Teacher associations have abandoned their traditional apolitical stances 
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and with the help of members, money, and grass roots support are beginning to 

exercise their political strength. The broadened participation, increased group 

conflict, and growing public concern over the course of education are 

manifestations of the politicization of educational policy-making. 

The high cost of education and the public concern over the results of 

education have made it almost impossible to stay out of the political mainstream 

in most states. The major question has become not whether, but how education 

is to be linked with the general governmental and political system.' There are 

some who feel that the state should administer educational services in much the 

same fashion as other governmental functions such as public health, 

transportation, or  social services. Others contend that education is a matter 

which the legislative and executive branches of state government should support 

but with which they should not interfere The fear is that any structure that 

closely links the state education agency to executive control is vulnerable to 

"excessive partisanship", "patronage rather than professionalism", and 

"political indoctrination" l2 The separate election of the agency head is the 

clearest type of independent status. Along with being opposed to "political 

interference" in what is perceived as a domain of professional competence, 

educators believe that educational policy-making would experience a lack of 

continuity and perhaps, "chronic instability" if change in state educational 

leadership accompanied every new governor. 

There are generally 2 types of administrative style: integration and 

separatism, but there are many examples of a middle ground between the 2 

styles. Agencies can be grouped along a spectrum of nearly complete 

independence at one end to nearly complete subordination to central political 

control at the other. Furthermore, in an agency that may appear independent, 

the governor may in fact exercise strong influence because of popularity with 

the electorate, influence in the legislature, public prestige, and constitutional 

responsibilities. On the other hand, where the governor appears to control the 

agency, the influence of a special clientele, the growing connections of the 

employees, the interests of legislators and legislative committees. and of 

intergovernmental relationships can also wield considerable "clout". 13 
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Separated Administration of Education 

The pressure to set education apart structurally from other public 

services has been strongly felt among the states. Advocates maintain that 

education is unique and distinct from other public services and that lay control, 

educational program emphasis, insulation from partisan politics, policy-making 

continuity, and professional competence14 can best be realized through a semi- 

autonomous state education agency. Ho.cvever, among those who wish to 

separate education from the general government structure, there are 

disagreements, particularly over who should control the state education agency. 

Features which generally characterize a separated administration include: (1) 

an independently elected state board, (2 )  the authority to appoint its own 

superintendent of education, and ( 3 )  some fiscal authority of its own. Hawaii to 

a large degree resembles this pattern except for the lack of fiscal authority. 

Election of -- Board Members. Of 10 state constitutions which provide for an 

elected board (Alabama, Colorado, Hawaii, illpilois, Iowa, Kansas, Michigan, 

Nebraska, New Mexico, and Utah), Nebraska's Constitution is the only one 

which indicates that board members are to be elected on a nonpartisan basis. In 

Michigan's Constitution, candidates for the school board are nominated by party 

convention. The remaining 8 states only designate chat board members shall be 

elected. One state, South Carolina, has constitutional language which provides 

for an indirect election of board members. South Carolina's Constitution 

provides for a delegation of counties within each judicial circuit to nominate 

members who are then elected by the legislature. Louisiana's Constitution 

provides for a combined appointive and direct elective method for its state board 

of education 

Three other state constitutions establish an ex officio board of education. 

Floridats Constitution lists the board's membership as: the governor, 

commissioner of education, secretary of state, attorney general, comptroller, 

commissioner of agriculture, and the treasurer. Mississippi's document lists the 

board membership as:  the attorney general, secretary of state, and the 

superintendent of public education. Oklahoma's Constitution designates the 

governor, secretary of state, attorney general, and superintendent of public 



instruction as the state board. In all 3 states, these state officials are elected, 

including the superintendent of education. 

All 10 state constitutions with directly elected boards allow the board to 

appoint its superintendent of education. For these states, policy-making is 

delegated to the board and a mechanism for implementation is included. To 

further strengthen this policy-making role, some states have constitutional 

language describing powers and duties. Illinois' Constitution is the most 

detailed and allows the board to establish goals, to determine policies providing 

for planning and evaluating education programs, and to recommend financing. 

New Mexico's Constitution empowers the board to be responsible for public 

school policy as well as vocational education policy. In Iowa, the board of 

education has the power to legislate (make policy), to make rules and 

regulations, and to receive aid from the school fund. Hawaii's Constitution 

grants the elected board the power to formulate policy in accordance with law. 

Other duties and powers are prescribed by l a w .  None of these 10 states allows 

the board the authority to tax or appropriate money. 

-endence of the State Board. It is argued that the persons who 

determine education programs and policies should be a representative group of 

lay persons who wi l l  reflect ihe varied concerns and &terests of the community 

and that this group be held directly accountable for its actions. In addition, 

the election of board members gives peopie a means of expressing themselves on 

education policy and places responsibility for education on elected officials who 

are not beholden to the governor, the legislature, or any partisan interests. 15 

In recommending a board as head of an educational agency, proponents 

subscribe to the idea of separating policy-makL?g and administrative functions, 

an arrangement largely supported by students of educational administration 

Although the difficulty of separating such activities is acknowledged, various 

authorities maintain that it can be accomplished. In this way, the activity of 

the board does not intrude upon the professional sphere of administration and 

the activity of the chief state school officer does not intrude upon the 

representative sphere of policy-rnaking.lG These individuals feel there is a 

necessity for representativeness and professionalisrn in education. For example, 
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P .  Cook and his colleagues note that not only is a full-fledged state board more 

representative, but it also insures selection of the chief state school officer by 

merit rather than politics, renders prestige and confidence to the administering 

of education, and allows greater continuity and stability to educational 

policies. 17 

Others contend that the professional aspect of education should be vested 

in the state superintendent of schools. The individual should be a trained 

executive responsible to the state board of education for the effective 

organization, management, and leadership of the state school system. 

Therefore, the person should be appointed by the state board of education on 

the basis of professional preparation and experience and in terms of the 

person's general fitness for the a s s ign~en t .  These individuals also point out 

recent trends toward: 18 

(1) Appointment of the chief state school officer by the state 
board of education, rather than appointment by the governor 
or election by popular vote. 

( 2 )  The removal of the chief state school officer from membership 
on the state board of education; making him chief 
administrative officer of the state department of education. 

(3)  A longer or indefinite term of office, a better salary and 
increasing the educational and administrative qualifications 
for the position. 

(4) Clarifying the duties and functions of the chief state school 
officer in relation to those vested in the state board of 
education. 

(5) The separation of policy-making functions from executive and 
administrative functions; vesting the former with state 
boards, and assigning the latter to the state superintendent. 

Konpartisanship. Most advocates of elected school boards call for a 

removal of education from partisan politics. These individuals agree that school 

board members should be elected by popular vote at nonpartisan elections. The 

reasons given are that board members should feel no allegiance to any political 

organization or  interest group and party members should not be rewarded with 

positions on the professional or other staff of the school system.'' The 



proponents of nonpartisanship also argue on the basis of candidate availability. 

The contention is that many excellent professional and business people are not 

willing to make a campaign for office on a political party ticket because they 

have patients, clients, or customers in all parties. 

Public Participation. Many proponents of an elective system contend that 

people take more interest in their schools and in local educational issues when 

these issues are popularized as the result of an election campaign. Elected 

members are directly responsible to the people for their actions in maintaining 

the kind of schools the people want at a cost they are willing to pay. Under an 

appointive system, voters may feel frustrated in securing changes in school 

policies and school administration. 20 Moreover, an elected board draws members 

from more segments of the community and thereby achieves the involvement of a 

greater number of neighborhoods and i r~divid~als  . 

Fiscal Independence for -- State Boards. It is argued that if education is an 

atypical governmenial function, it should also be f i anced  separately from other 

governmental agencies. Many proponents recommend fiscal independence for 

school boards, i . e . ,  legal power to levy or cause to be levied taxes to raise 

necessary funds, and to spend the funds without approval from another local 

governing body. It is argued that expenditures for education are by character 

different from expenditures for other governmental functions. One often cited 

basic difference in purpose is that money spent on education is an investment 

from which future returns may be expected. Because of this difference, means 

should be available through which the people may express their willingness to 

make increased expenditures in areas where the investment characteristic is 

present. Fiscal independence contributes to this possibility. 21 

Effects of -- Fiscal Dependence. Theoretically. a school board is charged 

with the important responsibility of representing the public in all affairs of 

education, including setting of purposes and determining how the purposes are 

to be achieved. Yet, the final authority regarding the financing of the educa- 

tional program is withheld from many schooi boards. Since no school board can 

operate schools or  implement its decisions without necessary funds, the board's 

ability to discharge its responsibility is seriously handicapped. Commentators 
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in the field maintain that fiscal dependency enables another body to stand 

between the school board and the people. It is extremely difficult for the public 

to fix responsibility in such a setting. The 2 bodies can "pass the buck", and 

the public is uncertain just which is responsible for the schools. Only when the 

school board has full authority over the school budget and the financing of the 

educational program does it have full authority over and full responsibility for 

the schools. 22 

The opponents of fiscal dependence further argue that inherent in a 

system which removes from the school board the financial means of implementing 

its decisions is a tendency to discourage effective long-range planning. A 

board and a professional staff that must secure financial support elsewhere for 

all their plans are not encouraged to make plans for the future because of 

uncertainty as to their fulfillment. Any plans which may be developed run the 

risk of being changed by someone not interested in the school program and not 

responsible for i t .  In many instances, the best the fiscally dependent board 

can do is operate on a year-to-year basis. 23 

It is also maintained that fiscal dependence leads to undesirable practices. 

Budget padding--asking for more than is actually needed in anticipation of 

"cutsH--and "playing to the grandstand" in an attempt to compete effectively 

with other governmental agencies for funds are frequently engaged in by school 

boards that see the process of budget approval as "survival of the fittest". 

Requiring the school budget to be approved by another governing body 

encourages school board irresponsibility. Complete school board authority for 

its budget and its expenditures encourages budgetary and financial integrity as 

well as a greater sense of responsibility on the part of the board to the 

people. 24 One of the studies on this subject maintains that fiscal independence 

and an eiec~ed hoard go hand in hand. Elected officials and legislators would be 

more apt to grant fiscal autonomy to members of a school board who also are 

directly responsible to the voters through the elective process. 25 

A. R .  Dykes contends that where there is no fiscal independence, 

important educational decisions are often made by bodies which have infrequent 

contact with the schools and usually do not understand school He 



further asserts that lack of understanding and contact with schools may result 

in years of hard work by a school board professional staff being wiped out at 

bbdget approval time.27 In most communities, the school system represents the 

single largest expense of government. Not infrequently, operational 

expenditures for the schools are greater than for all divisions and departments 

of local government combined. Because of the sheer size and complexity, it is 

exceedingly unlikely that the body which has responsibility for the operation of 

government will possess the experience, information, and understanding 

necessary for wise budgetary decisions to be made on education. 28 

Constitutional Provisions. Several state constitutions do assign taxing 

powers and bond issues to local school boards but there is no constitution which 

empowers a state board of education with fiscal autonomy. Constitutionally 

provided revenues earmarked for educational purposes is the closest 

approximation to fiscal autonomy. The large number of states which maintain 

several special funds consisting of specific tax revenues, fines, proceeds of 

land sales, etc. , has already been discussed, Arguments favoring the system 

of ear-marking funds for education are: it provides definite assurance of 

support for the educational program; it provides a hedge against capricious 

legislative action; and it frees the legislature from frequent review of revenue 

needs for special functions and legislative time for consideration of other 

matters. 29 

Integrated Administration of Education 

The concept of administrative integration is closely linked with the 

concept of executive leadership and management. Most political scientists 

maintain that good administration is generally found wnere practically aU aspects 

of management in state government are subject to the administrative direction 

and control of the executive branch. Those who espouse this doctrine have 

sought to make state government more orderly, rational, and visible by 

reducing the autonomy of government agencies and consolidating them into 

larger functional departments. Each department head would be an appohtee of 

the chief executive and constitutional and statutory sources of an agency's 
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independence would be eliminated or curtailed as far as possible. The executive 

branch would then resemble an administrative pyramid with the governor in 

charge at the top. 30 

An application of the concept to educational governance would reduce the 

autonomy of the state education agency and expand gubernatorial control. The 

reasons for integrating the state education agency into the executive branch are 

based on the need for better accountability and responsiveness, more 

comprehensive planning and efficient use of state resources, and the access to 

gubernatorial influence. The latter is a pragmatic consideration since education 

has become increasingly dependent on political influence attained through 

effective access to the governor's o f f i ~ e . ~ '  There are 2 types of structural 

arrangements which are based on the executive leadership concept. Both are 

similar in t h a t t h e  head of the educational agency i s  appointed by the governor, 

the difference being whether the appointed head is a single officer or a board. 

S~hgle Appointed -- Officer. Xost political scientists recommend that the 

head of an educational agency be a single appointed officer to better coordinate 

the agency's activities and concentrate responsibility.32 They maintain that 

separating policy-making and executive functions at the administrative level is 

not only unrealistic but diffuses accountability among seyveral levels of 

administration and several individuals. If the chief executive is to be held 

directly accountable for educational programs in the state, the most effective 

means of assessing responsibility is through a single appointed administrative 

officer. These proponents believe that to have educational programs determined 

by a board and implemented by an appointed officer is an attempt at separating 

policy-making and executive functions. If boards are to be used at all, they 

should he used only for specific legislative and judicial functions at 

administrative levels, for the operation, and not the management of particular 

programs, or for pureiy advisory purposes. 33 Under this structure, the 

superintendent is the administrative head of the education agency and is 

generally superior to any existing board. 

The appointed single officer concept for education has not gained 

constitutionai status to any large degree. Only 2 state constitutions provide for 



the gubernatorial appoitment of the chief state school officer. Pennsylvania's 

Constitution provides for the appointment of the chxef state school offficer by 

the governor with the advice and consent of the seilate. 

in Virginia's Constitution, the chief state school officer is appointed by 

the governor with the advice and consent of the general assembly. The 

appointees in both states are members of the governor's cabinet and share 

certain gubernatorial expectations for this position, including: "reporting and 

recommending needed changes to the governor; providing statewide advocacy 

for education; serving as a 2-wag communication channel between the governor 

and education agencies; winning legislative support for gubernatorial proposals 

in education; articulating education with other state services represented on the 

governor's cabinet; coordinating the activities of various education agencies; 

conducting studies, developing information systems, and disseminating findings ; 

reviewing agencg7 budgets; and promoting efficiency and economy in education 

agency programs'!.34 It should be noted that these functions are performed in a 

governance structure which includes a state board of education, a iegisiaVare, 

and a governor's office--all responsible for educational policy. In addition to 

the gubernatorialiy appointed chief state school officer; there is a governor- 

appointed state board in both states. 

Of the 2 ,  Pennsylvania's secretary of education commands an unusually 

powerful position. This individual is both head of the department of education 

and the chief executive of the state board of education. As a result, the person 

has the opportunity to participate in policy deliberations of the board and to 

exert line authority over the resources of a large state in contrast, 

Virginia's appointed superhtendent of public instruction has duties prescribed 

by the board in addition to duties otherwise prescribed by law. 36 The 

superintendent serves as secretary to the state board of education, but 

information is lacking as to which body heads the education agency in Virginia 

Additionally, Tennessee has implemented the idea of a single appointed 

officer of education; however, this had been done by statute or administrative 

regulation rather than constitutional provision. The Tennessee commissioner of 

education is appointed by the governor and is empowered to appoint a l l  heads 
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and subordinates in the department, but these appointments are subject to the 

governor's approval. The commissioner can, in certain circumstances, request 

that appropriate authorities protect, recover, or  force collection of school 

funds; provided the governor shall first give approval to such actions.37 The 

statutes indicate, it is the governor who has strong control in the state 

department of education. Consequently, departmental programs must be 

consistent with the governor's priorities since the governor has the ability to 

modify programs or replace administrators. Tennessee's structure minimizes 

chief state school officer-governor conflict and presumably there is a spirit of 

cooperation between the two for education programs. 

Tennessee's state board of education is also appointed by the governor 

but gubernatorial power is constrained by lengthy terms of board members--9 

years--and in the manner of determining the representative area. Twelve 

members are appointed, but each of the 3 geographic-political divisions of the 

state must be represented by 4 members and each of the 2 leading political 

parties must have at least 3 board appointees. Despite its nonconstitutiona? 

status, Tennessee's state board has statutory authority for policy-making and 

regulatory action for K to 12 education as well as having the authority to 

adiniiister laws governing vocational education. 38 

Statutory authority and restrictions on gubernatorial appointments seem 

to give independent status to Tennessee's state board of education. However, 

the governor, along with making board appointments, also serves on that body 

as an ex officio member. Further, it is the governor and not the board who 

appoints and holds accountable the commissioner of education. Finally, the 

governor's appointee is not only a voting member of the state board, but also is 

chairman. Tennessee's education "system is a strong executive-type 

organization dominated from the top which reiegates the board to a relatively 

minor role". 39 Of the 3 states where the governor appoints the chief state 

school officer, the case of Tennessee indicates the strongest centralized control 

over the state education agency, but all 3 states have structures which 

emphasize the governor as the ultimate head of the state department of 

education. 



Appointed Boards. An appointed executive board as head of an 

educational agency reflects the idea that education is nonseparable from other 

governmental functions with the governor being the chief administrative officer 

of the state, responsible for and accountable for education. Therefore, most of 

the arguments advanced for an appointed board are similar for an appointed 

individual. For example, on accountabiiity Charles E . Reeves states : 40 

If school board members are appointed, the appointing authority 
can be held fully responsible to the people for the actions of the 
school board, for the integrity of the members appointed, and for any 
misuse of the schools by the appointing authority or by the school 
board, for its members' political or selfish purposes. 

However, there are differences between the 2 concepts. An appointed 

board is an additional element inserted between the governor and the 

departmental executive officer (the superintendent). To some, it is viewed as a 

preventive device to provide a measure of insurance against a single individual's 

control over education, while to others, it is viewed simply as a hinderance. In 

either case, it means a division of what was one function under a single 

appointed officer into 2 functions--policy-making and administration. In order 

for a board to operate effectively, it must also be able to appoint its admi?- 

istrative officer whose responsibility it is to carry out programs and policies 

determined by i t .  I t  would seem futile for a board to formulate educational 

policy if its administrative officer were not directly responsible to it .  If the 

chief state school officer were selected by some other authority, the individual 

would be under no obligation to carry out the board's programs. The instance 

of a board functioning as a department head also differs from a single appointed 

officer in one further respect. When boards are used in this capacity, the 

reasons usually advanced are that a basically important and extensive enterprise 

as education requires a representative hoard. Beach and Wi l l  have contended 

that boards are more representative of the total population they serve than an 

individual who serves as the policy-making agent and should be in a position to 

make wiser and sounder policy decisions than an individual. 41 More 

importantly, widespread access to the policy-making machinery should be 

maintained. 
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Proponents of an appointed board argue that this system places men and 

women of the highest caliber and qualifications on the board. B y  exercising due 

care in selection, capable board members can be found. I t  is argued that many 

citizens hesitate to become involved in a race for public office, even if it is on a 

nonpartisan basis. Many professional and business people are reluctant to 

subject themselves to electoral campaigns. Desiring to avoid the necessity of 

spending a great deal of time and sometimes money in a campaign for election, 

they refuse to run.  These same people, however, are often willing to serve on 

the school board if asked to do so as a inatter of civic responsibility. 

Appointment is considered more of an honor and such persons may be quite 

w i g  to give the time necessary for effective school board services but be 

univiUing to take time out from their business and professional duties to seek 

office. It is felt then that appointment for long, overlapping terns of persons 

deeply interested in the welfare of the public schools, from nominees selected by 

representatives of civic and other organizations, w S  secure better members 

than a competition for schooi board via popular election. 42 

An appointed board is constitutionally established in 5 of the 26 states 

which establish a state board of education. These are:  Arizona, Georgia, 

Wssouri, Virginia, and West Virginia. All 5 states also require senate 

confirmation on board appointments. Two other state constitutions establish 

boards, the membership of which consists of appointed individuals plus state 

officials. in Montana's Constitution, a 10-member board is estabIished consisting 

of the governor, commissioner of higher education, superintendent of public 

instruction, and 7 others to be appointed by the governor with the consent of 

the senate. In Pjorth Carolina's Constitution, a 14-member hoard is provided, 

consisting of the governor, the treasurer, the superintendent of education, and 

1? others to be appointed by the governor and approved by the legislature in 

joint session. Eight are to be from school districts and 3 at large. The 

constitutions of Missouri and West Virghia  further designate the max~aurn 

allowable number of partisan appointees. Article IX,  section 2 ja) ,  of Missouri's 

Constitution reads in part ". . .consisting of eight lay members appointed by the 

governor, by and with the advice and consent of the senate, provided that at 

no time shaU more than four members be of the same political par ty . .  . . "  West 

Vlrghia's Constitution states " ,  . .no more than five members sf the board shall 

belong to the same political party . . . '' (A r t i c ie  XI1 : seetion 2) 



It is difficult to determine from the constitutions whether these appointed 

hoards function as authoritative or advisory heads of the state educational 

agency. It may be assumed that those boards which select the superintendent 

of education may have substantial policy-making influence over the educational 

agency. Only the appointed hoards of Xissouri and West Virginia 

constitutionally select their administrative officer. The rest of the states 

mentioned above elect the chief state school officer, except for 'i7irginia where 

the governor not only appoints board members but appoints the chief state 

school officer as well. 

The constitutions of Missouri, Montana, and West Virginia provide that 

the board shall have duties and powers as determined by the legislature and, in 

general, shall supervise the public school system. The consdt-ations of Arizona 

and Georgia are silent r e g a r d i g  the hoard's powers and duties. Only North 

Carolha and Virginia have constitutions which contain any degree of detail 

regarding duties and functions of the state board, none of which, however, 

includes the selection of or relationship to the board of an administrative 

officer. 

Generally speaking, these 7 states provide for the separation of policy- 

making and administrative functions at the administrative level. The state 

board performs the principal policy-making or legislative function while the 

chief state school officer and department staff perfom* professional 

administrative tasks. However, these appointed hoards have limited policy - 
making roles. They are either confined to an advisory capacity or to exercise 

of a narrow range of delegated powers. In fact, the chief state school officer 

overshadows these boards, with the exception of 2 states. But this structure is 

consistent with the idea, 1ha.t the state educationai agency is Lke any other 

executive department; and its head should be appointed by and serve at  the 

pieasure of the  governor. 

Legislative Financing of - -  Education. Those who view education as a typical 

governmental function feel that it is the legislature's role to provide funds for 

education in the same manner as for other public services. The legislature is 

responsible for reviewing the budgets of various state departments and 
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agencies, and education's budget should be one of them. Particularly since the 

Serrano v .  -- Priest decision of the California Supreme Court, there is demand by 

some persons that the state should provide an increasing portion, even to full 

assumption of school support. These individuals contend that the legislature 

should provide equitable amounts for education throughout the state and also 

establish an appropriate priority for education along with other public services. 

To lodge the financing of education with the legislative body is also in keeping 

with the idea of a state budget being a rota1 financial plan for the state. 

The legislature's fiscal responsibility entails more than simply budget 

review. In the interest of all, the legislature must be equipped to control the 

taxing and spending policies of administrative officials, and to supervise and 

hold accountable administrative officials who implement policies determined by 

the legislature .43 One writer states that the legislature is: 44 

. . .  much more than  a mere lawmaking body. I t  controls finances 
through taxation and appropriation. I t  has administrative control 
t o  worry about  . . . .  These functions, the control of finances and 
administrative oversight of the executive branch, are strongly 
interrelated, and constitute the most significant role which s ta te  
legislatures p l ay  today. 

The opponents of fiscal independence for education also point out that the 

rising cost of education has increased pressures for outside control over 

financial affairs and local school districts. It is felt that fiscally independent 

school boards are finding it increasingly difficult to remain independent in the 

face of these steadily rising costs. Further, some boards, because of public 

reaction to increased budgets, have come to consider fiscal independence too 

great a burden and thus welcome the opportunity to put themselves under the 

protective custody of state government. 

There are 5 states: Georgia, Ivlichigan, New Jersey, Pennsylvania, and 

South Carolha which constitutionally require the legislature to provide for the 

financial support of public schoois. Michigan's state board is a partisan one and 

it selects its own administrative officer. However, the members are elected 

rather than appointed, after being nominated by party convention. in Georgia, 

the board and superintendent of education are selectred or, a partisan basis; 



however, the board is appointed and the superintendent of education is elected 

at large. For South Carolina, state board members are elected by the legislative 

delegations of the several counties within each judicial circuit while the 

superintendent of education is elected at large. Few Jersey's and 

Pennsylvania's constitutions are silent and make no mention of a chief state 

school officer nor a state board. 

Special funds. Some other state constitutions provide for legislative 

appropriation only as supplementary funding to education. These are the states 

which constitutionally establish special funds for education, the most frequent 

being a common, regular, or permanent "state school fund". This type of fund 

is composed of earmarked revenues for education (specified tax revenues, 

proceeds of land sales, and investments, escheated estates, fines, gifts and 

donations, etc .)  and is used onlji to finance education. Of the 39 states which 

have such a state school fund, 27 of them constitutionally require the legislature 

to add to or supplement the school fund by general appropriation or by 

specified tax revenues (see Appendix D ) .  Because its effect is to cur ta i  

legislative (and executive) action in education, the concept of special funds 

reflects the idea of education as a social government function. As one study 

has stated: 45 

. . .  Special funds are continuing appropriations of specific revenues, 
w i t h o u t  regard t o  a c t u a l  needs. They t i e  the hands o f  the Executive 
and the Legislature since they can be used only for specific 
purposes, and thus, one Legislature succeeds i n  b ind ing  i t s  
successors. 

Some states have constitutionally removed the control and supervision of 

the state school fund from the legislature by establishing a separate 

nonlegislative body to be in charge of this fund. Nine state constitutions 

establish commissions or boards for the purposes of managing, supervising, or 

investing the school fund, or the disposal of school lands. These are: 

Colorado, Minnesota, Montana, Oregon, South Dakota, Texas, West Virginia, 

Wisconsin, and Wyoming. In all cases, the commission or board is composed of 

elected officials such as the governor. treasurer, superintendent of education. 

auditor, secretary of state, comptroller, and attorney general. 
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Others oppose the concept of special funds on the grounds of unsound 

public finance policy. C .  D . Hutchins has maintained the inadvisability of such 

a method on the basis that earmarking reduces flexibility in approving the state 

budget, frustrates the legislature in its efforts to obtain economy and eliminate 

waste, and does not assure provision of the right amount for school support. 

Hutchins contends that the proceeds of the earmarked revenue may be ample 

part of the time and disproportionately low for other years. But more 

commonly, earmarked funds are not sufficient and legislators are expected to 

appropriate additional amounts. He further states that: 46 

The absence of earmarking places complete reliance upon the 
s ta te  legislature t o  appropriate the right amount for education i n  
relation to the other requirements of public service and exhibits a 
fa i th  in  the Legislative process which, in  the iong run ,  assures the 
most careful consideration of appropriations for the schools and for 
other items i n  the s ta te  budget. 

A further disadvantage of the special fund concept is that funds are 

allocated on the basis of need: 47 

Special funds represent a clumsy and archaic method of making 
allocations of public moneys t o  particular purposes. They serve no 
purpose that could not be accomplished far  more conveniently, 
eff iciently and economically through the budget system. Public 
moneys should be allocated on the basis of demonstrated needs w i t h  
due regard to the importance and urgency of each need i n  relation t o  
a l l  other needs. The special fund system takes no account of actual 
or relative needs for moneys, b u t  arbi trari ly applies revenues from 
particular purposes. 

Several state constitutions establish 2 or 3 special funds for education, 

and some others contain detailed provisions on the various kinds of revenues to 

be earmarked for education (Louisiana's document leads the field in +&is 

respect). By contrast, there are 7 state constitutions which are silent 

regarding educational financing. These are : Alaska, Hawaii, Illinois, 

Massachusetts, New Hampshire, Pennsylvania, and Vermont. For a further 

discussion of speciai funds, see Hawaii Constitutional Convention Studies 1978, 

Article VI:  Taxation and Finance. - -- - 
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Recornendations for Governance in Hawaii 

The issue of governance for public education is affected by the fact that 

responsibility for public education in Hawaii is shared by the legislature, the 

executive, and the board of education with some confusion over their respective 

responsibilities. 48 

While the board of education is responsible for the governance of the 

department of education, this is not what occurs in practice. The legislature 

has the primary power of budgeting for the department of education and, 

consequently, can influence or mandate department of education programs, 

policies, directions, and activities very heavily. The governor exercises this 

kind of power also with the ability to "allocatee" or not allocate funds and the 

governor also has control over other factors of administrative supremacy that 

can influence department of education operations. The public, therefore, is 

never sure just who is responsible for a particular decision affecting the 

departaent of education or who is to be held accountable for its policies. 49 

Legislative Role. The legislative role is generally regarded as clear, 

since the debate of the 1950 Constitutional Convention indicated that: 50 

The phrase,  " i n  accordance with law," contained i n  A r t i c l e  I X ,  
s ec t ion  3 ,  means t h a t  t h e  l e g i s l a t u r e  may l e g i s l a t e  on any matter  
r e l a t i n g  t o  pub l i c  education and t h a t  t h e  board of educat ion may 
formulate po l i cy  where no law e x i s t s  o r ,  where t h e r e  i s  law, i n  a  
manner not  cont rary  t o  law. 

Although the legislature possesses such plenary powers, there exist 

certain limitations on the scope of legislative authority. In the first place, it 

should he noted that the legislature cannot act arbitrarily or without any 

reasonable basis for so doing.51 Moreover, legislation enacted must be uniform 

in operation throughout the state. Legislation that violates the principle of 

uniformity would be unconstitutional under the equal protection and due process 

clauses of the Fourteenth Amendment of the U .  S . Constitution. 52 
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Governor's -- Role. With regard to the respective responsibilities of the 

executive and the board of education, the problem can be traced to the Hawaii 

Constitution adopted in 1950 which originally provided for a board of education 

appointed by the governor. As long as the board remained appointed, the 

principle that executive authority resided with the governor went unquestioned. 

No law was passed by the legislature excepting the board from the governor's 

supervisory powers. When the Constitution was amended in 1964 to provide for 

an elected school board, the legislature did not alter the relationship. Thus, 

the board is constitutionally accountable to the general public because it is 

elected but the department of education like all executive agencies is also 

accountable to the governor, giving rise to the anomalous relationship. 53 

The 1973 legislative auditor's Management Audit of the Department - of 

Education indicated that an agency can achieve direct public accountability only 

if it is completely independent meaning that it must not only be elected but 

possess taxing and revenue-raising powers. Neither the 1950 nor the 1968 

Constitutional Conventions empowered the board with such authority since the 

legislature controls the appropriations and the governor determines the 

allocation level. 54 Having at least a semi-autonomous status, the department 

has attempted to develop aggregate fiscal controls whereby the governor would 

establish an aggregate ceiling on the budget for public education and the 

legislature would appropriate funds in aggregate amounts. Within this ceiling, 

the board of education would make educational policies and manage the school 

system by establishing program priorities and allocating resources to effectuate 

these priorities. The board of education has charged the superintendent with 

the responsibility of designing such a system of aggregate fiscal controls. 
55 

Three questions need to be answered on governance if a constitutional 

amendment is to be proposed: 56 

(1) i s  the department of education to be headed by a single 
executive or by a board? 

( 2 )  If headed by a board, should the board remain elected or be 
appointed? 



( 3 )  What should be the relationship between the governor and the 
department of education? 

CORE Report Recommendations. The governor's ad hoc commission on 

operations, revenues and expenditures examined the governance issue with a 

threefold purpose : 57 

(I) To clarify the complex decision-making process and to make 
accountability more explicit; 

( 2 )  To provide public input into the educational system by 
providing opportunities for the public to express their 
concerns at a time when their expressions have the 
potentiality of affecting decisions; 

( 3 )  To focus on the heart of the enterprise--learning/ teaching-- 
and the chief participants--students, teachers, and other 
professional personnel. 

Based on these considerations, the commission opted for a position which 

departed from the view that the board should be insulated from politics. The 

commission indicated that the present approach did not really provide for 

meaningful public input and that keeping education out of politics may not be 

necessarily desirable if government was obligated to operate the system. In its 

1974 report, the commission recommended that: 58 

(i) The "board" approach to governance of the lower education 
system be modified in favor of governance via the traditional 
triumvirate of governmental organization, legislatively by the 
State Legislature, administratively by the Governor and 
Superintendent, and judicially by the court system. 

( 2 j  The Board of Education, appointed by the Governor and confirmed 
by the Senate, continue to exist but serve in an advisory 
capaclty to the Stiperintendent of Education. 

( 3 )  The Board of Educat~on be comprised of representatives from the 
parent councrls to be elected from the school complexes. 

In regard to internal administration, the commission noted that in the 

interests of streamlining overail management of the department of education and 

in an attempt to provide authority commensurate with the  responsibility carried 
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by the superintendent of education, the superintendent should be appointed by 

the governor. The commission indicated the change offers the following 

advantages : 

(1) Provides a clear-cut chain of command for department of 
education management. 

(2)  Affords authority commensurate with responsibility to 
superintendent of education for managing the department of 
education. 

(3)  Focuses accountability 

(4) Makes the power of the governor's office directly available to 
the superintendent of education in relationships with the 
legislature, unions, etc . 

(5) Helps maintain separation between administrative and 
legislative aspects of education. 

(6) Allows school principals to be considered part of the 
department of education management. 

To help further separate legislative from administrative responsibilities 

and to concentrate authority for managing the school system in the department 

of education, the commission indicated the legislature should consider the 

feasibility of a "lump-sum" budget for the department of education. 

The CORE Report recommendations related to the above subjects are as 

follows : 59 

(1) The Superintendent of Education be appointed by the Governor 
with the advice and consent of the Senate and serve a s  a full 
cabinet officer. 

(2) As the Department of Education improves its management 
capability, the Legislature should consider the feasibility of 
a "lump-sum" budget for the Department. 



Chapter 5 
EQUAL EDUCATIONAL OPPORTUNITY 

The Concept of Equal Opportunity 

In presenting the various aspects of the concept of equal educational 

opportunity, it is necessary to first discuss the idea of "equal opportunity" and 

its relevance to education, particularly to the quantity of educational 

experiences available and to the quality of the educational product. Francis 

Keppel calls the first revolution of American education that of quantity 

education, an attempt to provide everyone with an education. The second 

revolution, equality of opportunity, strives to provide not only an education for 

everyone but to transmit the values of a democratic society by making access to 

the best that education has to offer equal to all. 1 

Social Inequities. "Equal opportunity:' and/or "egalitarian-ism" has been 

acknowledged by both political scientists and educators as being a dominant 

value of American society. It is further acknowledged that the school is one 

way of giving expression to this value. This belief or faith in education as one 

of the means to achieve equality of opportunity has long been a tradition of the 

American people. Horace Mann in the nineteenth century defined education as 

the "great equalizer of the condition of men". The U. S. Commission on Civil 

Rights states: 2 

Education has long been recognized as one of the important ways in 
which the promise of America--equality of opportunity--can be 
fulfilled. The public schools traditionally have provided d means by 
which those newly arrived in the cities--the immigrant, and the 
impoverished--have been able to join the American mainstream. The 
hope for public education always has been that it would be a means of 
assuring equal opportunity and of strengthening and unifying 
.American society. 

Implicit then is the assumption that some -hdividuals will not have the same 

opportunities as others to fully participate in the American "mainstream". 

Consequently, education has been viewed as a means of overcoming such social 

lnequliies 
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Racial Discrimination. The concept of equal educational opportunity, 

particularly in the 1950's and 1960's was closely related to the many court 

decisions and studies based on meeting the issue of desegregation of public 
3 schools. The landmark case of Brown v .  Board of Education on desegregation 

was determined under the provisions of the Fourteenth Amendment to the U . S . 
Constitution. This amendment requires the states to guarantee all persons 

equal protection of the laws, regardless of race. I t  held: 4 

Segregation of white and Negro children i n  the public schools of a 
State solely on the basis of  race, pursuant t o  s ta te  laws permitting 
or requiring such segregation, denies t o  Negro children the equal 
protection of the laws guaranteed by the Fourteenth Amendment--even 
though the physical f ac i l i t i e s  and other "tangible" factors of white 
and Negro schools may be equal. 

While the subject of desegregation and racial discrimination has largely 

been centered in certain geographical areas of the mainland United States, the 

findings based on cases regarding racial discrimination have been considered 

applicable to other groups of individuals such as the "culturally deprived", "the 

educational disadvantaged", or the "socially disadvantaged". In the 19701s, 

equal educational opportunity has been extended to apply not only to racial 

imbalance but to alleviate social, economic, cultural, and sexual imbalances as 

well. 

Financing Education. While the conclusion that separate but equal 

educational facilities are inherently unequal, was based more upon consideration 

of social inequities, equality of education has often been measured in terms of 

expending equal dollar amounts by the public sector. The assumption in such a 

case is that the educational needs of any given group of students are essentially 

the same as those of any other group of comparable size in any other location in 

the state 

This has not necessarily been the case. however, as studies have 

indicated. The U . S .  Office of Education's report entitled Equality of - 
Educational Opportunity concluded that even where a similarity of fiscal and 

physical factors exist from one school to the next, there is a wide variation in 

pupil achievement within the same student body. The report ildicates that 
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educational disadvantage is more a function of: a student's socioeconomic 

background; social and motivational composition of the student body within a 

given school; and beliefs of the individual students about whether the 

environment will respond to reasonable efforts or whether the student believes 

it is instead merely random or immovable. 5 

It is possible, then, that unequal expenditures for education may be a 

means toward equalizing education. 6 

The introduction of the concept of "compensatory education'' grew out 
of the recognition that learners who did not begin from the same 
point may not have comparable opportunities for achievement when 
provided with equal and similar educational experiences. To make the 
opportunity equal, it is argued, it may be necessary to make 
education something more than equal. It may be necessary to 
compensate for the handicaps if we are to provide education of equal 
quality. It may be necessary to change the educational method and 
create new models in order to meet the learning need and style of the 
youngster who comes to school out of a different background of 
experiences. 

Sex Discrimination. In the years since the 1954 Supreme Court decision - 

regarding Brown v .  Board of Education, - federal and state legislation and case 

law have focused on other forms of discrimination which exist in educational 

institutions and agencies and have defined the rights of students not only in 

regard to race, but particularly in terms of sex. 

Section 906 of Title IX of the 1972 Education Amendments states: 

No person in the United States shall, on the basis of sex, be 
excluded from participation in, be denied the benefits of, or he 
subjected to discrimination under any educational program or 
activity receiving Federal financial assistance. 

Title I X  prohibits discrimination on the basis of sex against students and 

employees of education programs and activities receiving federal funds. Xearly 

all elementary, secondary. and post-secondary institutions arc covered under 

this legislation. The Titie 1X Regulation prohibits sex discrimination in such 

areas as : 7 
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(1) Admissions to vocational, graduate, professional, and public 
undergraduate schools. 

(2) Access to courses and programs. 

( 3  j Counseling and guidance--tests , materials, and practices. 

(4  j Physical education and athletics. 

(5) Vocational education programs. 

(6) Student rules and policies. 

( 7 )  Financial assistance. 

(8) Student housing. 

(9) Extracurricular activities. 

(10) Employment in education institutions 

Equal Educational Opportunity in Hawaii 

Unlike school systems in the other states where the issue has been visible 

in the provisions of educational opportunities for black children as compared 

with white children, the issue in Hawaii instead has been one of providing 

equally for handicapped children--the mentally retarded, the emotionally 

disturbed, physically handicapped, the academically retarded--as compared with 

"normal" children. Educational leaders and legislators have sought to equalize 

this discrepancy in several ways--the funding of programs accordrig to needs, 

funding by the number of pupils to be educated, and funding on a per pupil 

expenditure basis. The problem is addressed by the Master Plan for Public 

Education -- with the commitment that the " .  . .school system will provide pupils 

with equal opportunities in education". The Master Plan states: 8 

Each chiid, regardless of the circumstances of h ~ s  bir th,  background 
and the size and geographic location of his school, should have the 
best chance the school system i s  capable of providing t o  develop his 
intellectual,  moral, aesthetic and technical capacities. 
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A Constifutional Provision on Equal Educational OppohniQ 

Should a provision in guaranteeing equal educational opportunity for all 

be incorporated in the Constitution as one of the guidelines for public policy in 

education? How should equal educational opportunity be defined, if at all? 

Moreover, if such a statement is incorporated, should the Constitution take 

further steps to insure rhis policy by requiring the legislature or some other 

government agency to be the body responsible and to take action if necessary in 

order to achieve this end? 

The Hawaii Constitution requires equal protection under the iaw and 

explicitly forbids discrimination because of race, religion, sex, or ancestry. 

Article I ,  Bill of Rights, section 4 ,  reads : 

No person shall be deprived of life, liberty or property without 
due process of law, nor be denied the equal protection of the laws, 
nor be denied the enjoyment of his civil rights or be discriminated 
against in the exercise thereof because of race, religion, sex or 
ancestry. 

Section 1 of the education article' in Hawaii's Constitution, while omitting 

the reference to sex, reaffirms the guarantee of Article I of the Bill of Rights 

and states in part that: 

... There shall be no segregation in public educational institutions 
because of race, religion, or ancestry . . . .  

While it may be argued that the Bill of Rights already prohibits sex 

discrimination, it would appear that an amendment to Article IX ought to be 

considered tc include "sex" for consistency and to place Hawaii's Constitution in 

h e  with recent federal legisiation and Hawaii's Equal Rights Amendment 

contained in Article I ,  section 21, of the Hawaii Constitution. 

Arguments -st. - The major arguments against the inclusion of equal 

educational opportunity provisions have been condensed in the New York State 

Constitutional Convention Commission's publication on -- Education .' These are: 
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(1) The concept of equal opportunity is itself still evolving, and 
there is yet no agreed upon definition of this phrase which 
can be readily translated into a provision in a state 
constitution. In view of ongoing research and scientific 
findings, notions of what constitutes equality of educational 
opportunity will continue to evolve. For this reason, some 
observers feel that it may be impossible to write into the 
constitution a meaningful section on equality of educational 
opportunity for the future. It is argued that in the light of 
existing imperfect knowledge, experimentation already under 
way, discoveries yet to be made and the LiKeLihood of greater 
future understanding, decisions on how to achieve equality of 
educational opportunity should be left to the legislature and 
the educational authorities of the state. 

(2) The problems of the economically and socially disadvantaged 
will not be solved by constitutional edict. In fact, it is said 
that the imposition upon the legislature of an affirmative duty 
to act weakens the stature of the constitution because the 
courts are reluctant to issue a mandate to a co-equai branch 
of government against which they can impose no effective 
sanctions. Education is thought to be the vehicle toward 
common understanding, and common understanding is thought 
to be the prerequisite for the achievement of social justice 
and human rights without force or violence. What is needed 
then is the opportunity for the legislature to be free to use 
different concepts and to change its approach as problems 
change. 

(33 The legislature should not be empowered to provide for 
heterogeneous groupings in public schools because such 
authority is an infringement on the constitutional right to 
private property and the right of a citizen to choose a 
personal domicile in terms of ability to pay, the character of 
the neighbors, the condition of the neighborhood, the kind of 
school available and other personal values. There are those 
who maintain that the welfare and safety of young children 
require attendance at a school close to home. Others who 
have moved from a particular neighborhood to promote the 
welfare of their children object to having them returned to 
that neighborhood for schooling. Still others object to the 
use of some children as "pawns" to promote the rights of 
other children. Some maintain that all such efforts actually 
cause either further migration to new neighborhoods o r  
increased enrollment at private or parochial schools. Those 
individuals holding such views beiieve that unless the 
population in a neighborhood or a community is balanced, it is 
unrealistic to expect racially balanced schools. It has also 
been argued that exposing deprived children to a competitive 
academic situation before they are ready to deal with it 
successfully might damage them further.  
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(4) In a survey of the constitutions of the 50 states, 3fontana is 
the only state whose constitution contains an explicit 
provision for equal educational opportunity. 10 However, 
there are those who argue that this kind of statement is 
unnecessary if a constitution already has a provision relating 
to equal protection under the law normally found under a bill 
of rights article. It is felt that such existing constitutional 
provisions provide adequate bases for providing equal 
opportunity. It may further be argued that the question of 
equal educational opportunity is a nonconstitutional matter. 
It may well be considered a departmental policy. Dentler has 
stated: 11 

Establishment o f  a free common school system t h a t  
w i l l  serve a l l  children necessarily involves 
attempts t o  serve them a l l  equally well. Section 2 
of Article I ( i n  the New York State Constitution) 
guarantees equal protection under the law of the 
State and prohibits discrimination i n  civi l  rights. 

Arguments - -  For. Arguments for the inclusion of a provision on eqaa: 

educational opportunity are : 

(1) Some writers feel that an adequate definition of equal 
educational opportunity can be achieved by means of 
clarifying what is meant by such labels as educationally 
disadvantaged, or culturally deprived. Since this is 
considered possible, then such a provision can be 
incorporated in the constitution. Dentler has stated that 
although these at one time were ethnic labels, they all 
nevertheless are attempts to identify those undesirable 
attributes which are shared among students who do not do 
well in school.12 However, he does feel that some of these 
labels are more inadequate and misleading than others. For 
example, he takes issue with the term '!culturally deprived". 
He feels this is cloaked arrogance since it implies that a child 
can be culturally deprived only in the sense that he 
possesses a culture which does not happen to be the culture 
preferred by another group. Such a concept threatens to 
violate the sense of constitutional reference to $J children. 
He also takes issue with the label "socially or culturally 
disadvantaged" since this refers to specific background 
factors or antecedents to the teaching or learning function. 
A free common school system must presuppose that pupils will 
be drawn from diverse subcultures and that some enter 
childhood with better overall life prospects than others. 
Dentler feels that for want of a better concept, perhaps the 
concept of "educationally disadvantaged" could be used. He 
states, however, that: I? 
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. . .  this categorical label has a few strengths to 
offer those who seek to interpret state educational 
policies and practices. For example, it is an idea 
that may be made to cut both ways: We may think of 
people as clients who attend advantaged or 
disadvantaged schools; that is, whose programs of 
instruction and equipment for aiding study are more 
or less well designed or supplied, and whose 
teachers are more or less able to teach. Or, we may 
reverse the concept and think of pupils who, 
regardless of the level of advantage or disadvantage 
provided by schools, are less able to learn than 
others. 

We may also elect to broaden or narrow 
applications of the concept of educational 
disadvantage. It may include students with organic 
and functional disabilities, or it may be limited to 
students in regular public schools who exhibit 
cumulative academic retardation relative to age and 
grade norms for the state or nation. 

( 2 )  Several writers also feel that such a provision is necesary 
because there is no guarantee that states or local communities 
wi l l  inevitably strive for equal educationd opportunity 
Campbell states : I 4  

Many localities cannot provide educational 
opportunity for the children, youth and adults of 
their communities .... Some states cannot or will 
not provide adequate educational opportunity for the 
people within their boundaries. 

Many who are not satisfied with the rate of progress to date 
in achieving equal educational opportunity hold that it is 
necessary to change state constitutions in order to prod both 
the public and the responsible government authorities. 
Clarence Senior, in discussing the Iiew York State 
Constitution, has stated:i5 

The supporters of a militantly democratic 
educational system should, I believe, press for a 
positive statement of the right of each person to 
equality of educational opportunity. Such a 
statement is now missing. The present [New Yorkj 
constitution permits farsighted boards of education 
to attempt to provide such opportunities, but it 
does not make such efforts mandatory. 

(31 Some suggest that progress toward achieving the goal of 
equality of educational opportunity might be speeded if the 
legislature were assigned responsibility to promote equal 
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educational opportunity regardless of domicile, race, religion, 
economic status, or sex. This would allow the legislature to 
do more to achieve true equality of educational opportunity, 
by providing for adequate educational programs designed to 
overcome the adverse effects of poverty, segregation, 
discrimination, infirmity, or other individual handicaps or 
disadvantages. Others suggest that the legislature be made 
responsible for taking steps to prevent discrimination in edu- 
cation, to promote integration in education or to do both. 
Such a provision could be coupled with another on equality of 
educational opportunity. Either or both would focus attention 
on the problems of inequality of education.16 One would 
stress preventative measures, the other remedial. 

An Educational Bill of Rights 

An alternative proposal submitted by the New York Commission on the 

Constitutional Convention is an "Educational Bill of Rights". The constitution 

could be amended by i n s e r t i g  a positive statement of the basic rights of 

citizens with respect to education. Although its proper wording would require 

careful deliberation, such a statement might provide specifically for the right of 

all to an equal educational opportunity or for the right to equal access to 

education made available directly or indirectly at public expense. Proponents of 

such amendments argue that this would exert pressure on the legislature to 

achieve true equality of educational opportunity and equal access to education 

advantages, but would still permit the legislature and education authorities 

latitude to devise and improve programs. In the judgment of those who support 

this type of amendment, an open-minded attitude on the part of citizens and 

public policy nakers is first necessary in order to accomplish the goal of equal 

educational opportunity for all. Proponents also stress the mcrai and 
17 

exhortative impact of such a statement. 

In summary, the proponents for a constitutional guarantee for equal 

educational opportunity fee1 that the concept can be defined and its inclusion is 

a matter of social urgency. On the other hand, those who argue against such a 

provision feel that there is much yet to be clarified and that there is a need for 

more research on the subject in order to achieve this clarification. These 

individuals subscribe to the school of thought that prefers to leave much to 
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legislative enactment and statutory law rather than constitutional law. In this 

context, an initial decision on whether or not any meaning can be given to the 

concept of equal educational opportunity will precede the question of whether or 

not it can or  should be included in the constitution. It may be worth noting 

that the Model -- State Constitution makes no mention of equal educational 

opportunity. Article IX ,  Public Education, simply states: 18 

Free Public Schools; Support of Higher Education. The 
legislature shall provide for the maintenance and support of a system 
of free public schools open to all children in the state and shall 
establish, organize and support such other public educational 
institutions, including public institutions of higher learning, as 
may be desirable. 



Chapter 6 
PUBLIC AID TO NONPUBLIC SCHOOLS 

"Public aid" to "nonpublic schools" usually refers to the indirect or direct 

use of government funds or tax revenues (whether local, state, or federal) for 

the support, benefit, or aid of "nonpublic schools", which are educational 

institutions supported by religious denominations or other private interests. 

Nonpublic schools are most often divided into 2 groups--sectarian (religiously 

affiliated) and nonsectarian--and then sometimes further subdivided within 

these classifications. They include parochial or sectarian schools, privately 

operated nonsectarian schools (profit-making or nonprofit), privately operated 

schools for the handicapped or those with special needs for whom the education 

equivalent to public elementary or secondary schools is provided, private 

college preparatory schools or military academies, secondary level "finishing'! 

schools, and evening schools offering the equivalent of high school education. 1 

For a discussion of public aid to nonpublic schools of higher education, see Part 

11, Higher Education. 

When considering the issues of public aid to nonpublic schools, a number 

of questions should be considered. As suggested by the New York State 

Temporary Constitutional Convention, these are: 2 

(1) Should public funds help support education in nonpublic 
schools? 

(A) Can some public purposes be better, more economically 
realized through nonpublic schools? 

(B) W i l l  public support of nonpublic schools adversely 
affect the public schools, thus possibly impairing our 
commitment to universal public education and equality 
of educational opportunity? 

( 2 )  If support is to be given, what forms and amounts of support 
are desirable? 

(A) Is there any reason for distinguishing between 
elementary and secondary schools and higher 
education? 



L O W E R  E D U C A T I O N  

(B)  Is there reason to prefer direct to indirect assistance? 

(C) What kind of control, if any, should the state have 
over the use of public funds by nonpublic schools? 

The First Amendment and the U.S. Supreme Court 

In most instances, public aid to nonpublic schools in grades K to 12 

involve sectarian schools. In this context, the subject is part of the larger 

issue of the separation of church and state. In order to be acceptable 

constitutionally, plans to aid nonpublic schools must first of all comply with the 

federal constitution. More specifically, such aid programs must clear both the 

First Amendment's prohibition against the establishment of religion and the 

Fourteenth Amendment's due process provision. 3 

The First Amendment of the I;. S. Constitution prohibits the enactment of 

any law respecting the establishment of religion and guarantees the freedom of 

religion. The Fourteenth Amendment contains a "due process" restriction upon 

the states and is generally conceded to make the First Amendment applicable to 

the states. Through its interpretation of these amendments, the U . S . Supreme 

Court has been slowly defining its position on the limits of permissible state aid 

to private or parochial schools. Therefore, the arguments for or against the 

use of public funds for nonpublic schools frequently refer to relevant U.S. 

Supreme Court cases. A review of U. S .  Supreme Court decisions based on the 

establishment clause of the First Amendment relating to public aid to sectarian 

schools provides guidelines for types of aid which are permissible: 

(1) The reimbursement of parents for the cost of transporting 
children to school by public transportation, including parents 
of parochial school students, is not a vioiation of the 
establishment clause (Everson v .  Board of Education). - - -- - 

(2 )  A program whereby pupils in pablic schools are released 
temporarily from school classes to attend religious classes 
conducted by ministers of their respective faiths in school 
building rooms is a violation of the establishment clause 
(McCollum v .  Board of Education). - - -- 
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(3 )  A program whereby pupils in public schools are released 
temporarily from school classes to attend religious instruction 
or devotional exercises in religious centers off the school 
premises is not a violation of the establishment clause (Zorach - 
- v . Clauson) .7 

(4) The daily recitation in the public schools of a prayer 
prescribed by the school board is a violation of the 
establishment clause (Engel v .  - -- Vitale) . 

(5) A state law requiring the reading, without comment, of at 
least 10 verses of the Holy Bible as a part of the opening 
exercises each day in the public schools and providing for 
excusing pupils from such exercises on the request of a 
parent or guardian is a violation of the establishment clause 
(School District of - Abbington Township, Pennsylvania - v .  
S c h e m p p ) T  

(6) A school board regulation providing for the holding of daily 
opening exercises in the public schools consisting primarily of 
the "reading, without comment, of a chapter in the Holy Bible 
and/or the use of the "Lord's Prayer" and providing for 
excusing pupils from such exercises on request of the parent 
or guardian is a violation of the establishment clause - ( M u r x  
v. Curlett) . 10 - 

(7) Requirement that local school boards lend secular textbooks 
free of charge to all private and parochial school students in 
grades 7 to 12 is not a violation of the establishment clause 
(Board of - Education - v .  -- Allen). 11 

(8) Granting property tax exemptions to religious organizations 
for properties used solely for religious worship is not a 
violation of the establishment clause -. (Walz - v .  - Tax 
Commission). - 12 

(9) Two state laws, Pennsylvania's Nonpublic Elementary and 
Secondary Education Act and Rhode Islands' Salary 
Supplement Act to permit salary supplements for teachers of 
secular subjects in parochial primary and secondary schools 
were held in violation of the establishment clause (Lemon -- - v.  
Kurtzman, E m  V .  DiCenso; Robinson a .  DiCensoTi3 - . - ,- -- 

(10) An Ohio statute providing for educational grants to parents 
who send their children to nonpubiic schools was found 
unconstitutional by a federal district court. The case was 
appealed, but the U. S. Supreme Court upheld the lower 
court's decision (Wolman - v . Essex) . I 4  

(a) Following the U . S .  Supreme Court's rnvalidation in Lemon -- v . 
Kurtzman, -- (Lemon a I) of Pennsylvania's statutory program to 
reimburse nonpublic sectarian schools for secular services, 
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the District Court on remand enjoined an57 payments for 
services performed after - -  Lemon I but permitted the state to 
reimburse the schools for all those services prior to the first 
Lemon case. Appellants challenged the scope of the court's 
action, appealing the case to the Supreme Court but the 
Court affirmed the lower court's action (Lemon - u. Kurtzman) . I 5  

(12) Amendments to New York's Education and Tax Laws, enacted 
in 1972, established 3 separate aid programs--a program 
which granted money directly to qualifying nonpublic schools 
for maintenance and repair purposes, a tuition reimbursement 
plan for eligible parents of nonpublic school pupils and a tax 
credit program for parents of nonpublic school students not 
eligible for tuition reimbursements. They were held to be in 
violation of the establishment clause (Committee -- for Public 
Education -- and Religious Liberty v .  - Nyquist). 16 

(13) Pennsylvania's "Parent Reimbursement Act for Nonpublic 
Education" to establish a tuition reimbursement program for 
nonpublic school student's parents is a violation of the 
establishment clause .- (Sloan - v .  Lemon). 1 7  

(14) An appropriation by the New York legislature to reimburse 
nonpublic schools for performing certain mandated services 
(keeping attendance and health records, administering 
certain required tests, etc. ) is a violation of the 
establishment clause -- (Levitt v .  Committee for Public - -  
Education and Reggious - Liberty). iE 

(15) With respect to the requirement that the state provide 
&rectly to all children enrolled in nonpublic elementary and 
secondary schools, auxiliary guidance, testing, remedial, and 
therapeutic services (Act 194) and loans of textbooks, 
instructional materials and equipment (Act l95), it was held 
that Act 194 and all but the textbook loan provisions of Act 
195 violate the establishment clause -- (Meek v . Pittenger) . I 9  

(16) An Ohio statute authorizing the state to provide nonpublic 
school pupils with the same textbooks as used in public 
schools; with the same standardized texts and scoring 
services as used in public schools; with speech, hearing, and 
psychological diagnostic services provided on nonpublic 
school premises by public employees; and u-ith certain 
therapeutic, guidance, and remedial services provided off 
nonpublic school premises does not violate the establishment 
clause. Statutory provisions which authorize the loan of 
equipment or instructional inaterials to nonpublic school 
students and field trip transportation to sites chosen by 
nonpublic school teachers violate the establishment clause 
(Wohan V .  Walter). 20 
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The criteria bg7 which the U.S. Supreme Court has determined the cases 

have developed over the last 30 years. It was the -- Allen case and the case 

in which the U . S . Supreme Court developed the present standard against which 

all plans aimed at aiding nonpublic schools are tested: (1) the statute must have 

a secular legislative purpose; (2) its principal or  primary effect must be one 

that neither advances nor inhibits religion,'l and (3) the statute must not foster 

an excessive government entanglement with religion.22 Despite the limitations 

on the types of aid which must pass this threefold test,  the U. S .  Supreme Court 

was careful not to rule out all aid, noting that "some forms of aid mag7 be 

channeled to the secular [activities of nonpublic schools] without providing 

direct aid to the sectarian [activities]. But the channel is a narrow one. ,, 23 

Characteristic Constitutional Pr~visions 

Although the First Amendment is held applicable to the several states by 

way of the Fourteenth Amendment, not ail state courts have had an opportunity 

to decide upon the validity of direct or indirect aid to students of nonpublic 

schools, nor has any consistent pattern in the decisions emerged. Of note is 

the U.S. Supreme Court's decision in the -- Everson case, where providiiig 

transportation to parochial school children was found not in violation of the 

First Amendment, and which left the states free to determine whether their own 

constitutions would so permit. The dozen or  so courts which have faced the 

issue under general clauses "have divided about evenly on it but the division", 

according to one jurist, "seems not so much to reflect differences in the 

phrasing, o r ,  for that matter, the history or  social context of their state 

constitutions, as divergent views on the underlying po~icy".  24 There are those 

who feel that it was a mistake to ever call upon the First Amendment in deciding 

the cases. Because the C .  S . Constitution itself is explicitly silent on the matter 

of religion in schools, or more basically, the matter of public funds being used 

for sectarian purposes, it may be argued that this is an area more of states 

rights than of personal freedoms. A state could constitutionally allow direct or 

indirect aid to sectarian schools, if the argument is used that no preferential 

allotment shaU be aibwed, or that all sectarian or nonpublic schools be allotted 

equivalent amounts of aid. Or a state constitution may be silent on this issue, 
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as in Louisiana's Constitution which leaves the determination of this matter to 

the legislature. 

All state constitutions provide protection for religious worship. Often 

there are prohibitions against requiring worship or against requiring support of 

religious institutions. Typically, state constitutions also prohibit the enactment 

of laws respecting an establishment of religions, the use of public funds for 

sectarian institutions, and the interference with freedom of worship. For a 

tabulation of those state constitutions which have restrictions on the use of 

public funds for sectarian or private schools, or  both, or  no provisions at all, 

see Appendix E . 

In all but 11 states, the constitutional document contains some provisions 

regarding public funds and sectarian institutions. These provisions, however, 

vary greatly in language, extent of detail, and in length. In the 

aforementioned 11 states, there is an absence of constitutional statements 

regarding the use of public funds for nonpublic schools. These are: 

Arkansas, Connecticut, Iowa, Louisiana, Maine, Maryland, New Hampshire, New 

Jersey, North Carolina, Vermont, and Washington. 

Twelve of the 39 states which have provisions regarding nonsupport of 

sectarian schools also have provisions under a "freedom of religious exercise" 

clause. An example of this type of statement is Utah's document which adopts 

the general language of the First Amendment and further states: "No public 

money or property shall be appropriated for or applied to any religious worship, 

exercise, or instruction, or  for the support of any ecclesiastical 

establishment". 25 The other states 'with such provisions are: Florida, Georgia, 

Indiana, Michigan, Minnesota, Missouri, Oregon, Rhode Island, Tennessee, 

Texas, and West Virginia. 

Nine other states designated nonsupport of sectarian and private 

educational institutions : Alaska, Arizona, Colorado, Hawaii, 26-~chigan, 

Mississippi, New Mexico, South Carolina, and Wyoming. Four states, California, 

Massachusetts, Nevada, and Virginia specify sectarian schools as ineligible for 

aid along with other schools. An example is California's Constitution which 

reads 27 
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No publ ic  money s h a l l  ever be appropriated f o r  the  support of any 
s e c t a r i a n  o r  denominational school ,  o r  any school not  under the  
exclusive con t ro l  of the  o f f i c e r s  of the  publ ic  schools .... 

Virginia's Constitution prohibi ts  s t a t e  f u n d s  to schools o r  inst i tut ions of 

learn ing  no t  owned o r  exclusively controlled b y  t h e  s t a t e ,  except  in 3 

constitutionally ci ted ins tances .  These  exceptions a r e :  (I) f u n d s  f o r  

educational pu rposes  which may b e  expended in fu r the rance  of elementary, 

secondary ,  collegiate, o r  g radua te  education of Virginia s t u d e n t s  in public a n d  

nonsectarian pr iva te  schools a n d  inst i tut ions of learn ing;  (2)  f u n d s  to a n  

agency ,  o r  to a school o r  inst i tut ion of learning owned o r  controlled b y  an  

agency ,  c rea ted  a n d  establ ished b y  2 o r  more s t a t e s  u n d e r  a joint agreement to 

which Virginia is a p a r t y  f o r  t h e  purpose  of providing educational facilities fo r  

t h e  citizens of t h e  severa l  s t a t e s  joining in t h e  agreement;  a n d  (3)  f u n d s  to 

nonsectarian schools of manual, indus t r ia l ,  o r  technical t ra in ing .  28 

Alaska's provision provides a n  example of a brief a n d  nondetailed 

s tatement  r ega rd ing  nonsuppor t  of sectar ian schools.  Article VII , section I ,  

r e a d s  in p a r t :  "No money shal l  b e  pa id  from public f u n d s  f o r  t h e  direct  benefit  

of a n y  religious o r  o t h e r  pr iva te  educational inst i tut ion."  By con t ra s t ,  Idaho's 

corresponding provision reads :  29 

Sectar ian  appropriat ions prohib i ted .  --Neither the  l e g i s l a t u r e  
nor any county, c i t y ,  town, township, school district, o r  o ther  
publ ic  corpora t ion ,  s h a l l  ever make any appropr ia t ion ,  o r  pay from 
any publ ic  fund o r  moneys whatever, anything i n  a id  of any church o r  
sec ta r i an  o r  r e l ig ious  s o c i e t y ,  o r  f o r  any s e c t a r i a n  o r  r e l ig ious  
purpose, o r  t o  help support o r  s u s t a i n  any school ,  academy, seminary, 
co l l ege ,  un ive r s i ty  o r  o ther  l i t e r a r y  o r  s c i e n t i f i c  i n s t i t u t i o n ,  
cont ro l led  by any church, s e c t a r i a n  o r  r e l ig ious  denomination 
whatsoever; nor s h a l l  any grant  o r  donation of land,  money o r  o ther  
personal  property ever be made by the  s t a t e ,  o r  any such publ ic  
corporat ion,  t o  an]' church o r  f o r  any s e c t a r i a n  o r  r e l ig ious  purpose. 

Hawaii's Constitutional Provisions 

The  Hawaii Constitution's provisions r ega rd ing  religion a n d  public f u n d s  

a r e  : 
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A r t i c l e  I ,  B i l l  of Rights ,  s e c t i o n  4 ,  Due Process and Equal 
P ro tec t ion .  

No person s h a l l  be deprived of l i f e ,  l i b e r t y  o r  property without 
due process of law, nor be denied t h e  equal p r o t e c t i o n  of t h e  laws, 
nor be denied t h e  enjoyment of h i s  c i v i l  r i g h t s  o r  be discr iminated 
aga ins t  i n  t h e  exe rc i se  thereof  because of r ace ,  r e l i g i o n ,  sex o r  
ances t ry .  

A r t i c l e  V I ,  Taxation and Finance, s ec t ion  2 ,  Appropriations fo r  
P r i v a t e  Purposes Prohib i ted .  

No t a x  s h a l l  be l ev ied  o r  appropr ia t ion  of publ ic  money o r  
proper ty  made, nor s h a l l  the  pub l i c  c r e d i t  be used, d i r e c t l y  o r  
i n d i r e c t l y ,  except f o r  a  publ ic  purpose. No g r a n t  s h a l l  be made i n  
v i o l a t i o n  of Sec t ion  3 of A r t i c l e  I of t h i s  c o n s t i t u t i o n .  

A r t i c l e  1, B i l l  of Rights ,  s e c t i o n  3,  Freedom of Religion,  Speech, 
P res s ,  Assembly and P e t i t i o n .  

No law s h a l l  be enacted respec t ing  an establ ishment  of r e l i g i o n  
o r  p r o h i b i t i n g  t h e  f r e e  exe rc i se  t h e r e o f ,  o r  abridging t h e  freedom of 
speech o r  of the  p r e s s ,  o r  t h e  r i g h t  of t h e  people peaceably t o  
assemble and t o  p e t i t i o n  t h e  government f o r  a  redress  of gr ievances.  

A r t i c l e  I X ,  Education, s ec t ion  1, Publ ic  Education. 

. . .  nor s h a l l  publ ic  funds be appropriated f o r  t h e  support o r  b e n e f i t  
of any s e c t a r i a n  o r  p r i v a t e  educat ional  i n s t i t u t i o n .  

The place of religion in the public schools of Hawaii is subject to the state 

constitutional provisions as well as those of the U.S. Constitution. It can be 

concluded that the state constitutional prohibitions are more restrictive than the 

federal because of the specific prohibition against: (I) the granting of public 

money or property for a private purpose, and ( 2 )  the use of public funds for 

the support or  benefit of any sectarian or private institution. 

Spears v. Honda 

The controlling case of state subsidy to nonpublic schools for Hawaii is 

Spears -- v .  ~ o n d a , ~ '  where the Hawaii Supreme Court ruled unconstitutional a 

state statute and administrative regulation which authorized private and 

sectarian school students to receive a subsidy for their bus transportation to 
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and from school. The crux of the decision was the interpretation of Article IX 

of the Hawaii Constitution. The Hawaii Supreme Court identified subsidies for 

the bus transportation as being an appropriation of public funds to sectarian 

and private schools and stated such expenditures were rejected by the framers 

of the Hawaii Constitution. 31 

Two elements of the Spears decision should be noted. First, the Hawaii 

Supreme Court observed that the Constitutional Convention of 1950 discussed 

the scope of the state's role in the education of children in public and nonpublic 

schools and specifically rejected the child benefit theory as applied to bus 

transportation and other welfare programs for nonpublic school students. This 

theory that the true beneficiary of state aid is the student and that the school 

itself is only an ~hdirect ,  derivative, secondary or incidental beneficiary had 

been accepted in some jurisdictions, but rejected in others. Secondly, the 

Hawaii Supreme Court refused to hold that public provision of transportation to 

private school students is justified under the police power of the state to 

protect the health, safety, or  welfare of all students. This argument was raised 

and discussed at length in the state's brief. The Hawaii Supreme Court's 

implicit rejection of this theory indicates that notwithstanding the broadness and 

comprehensiveness of the state's police power, it could not be exercised in the 

contravention of plain and unambiguous constitutional inhibitions against the 

support or benefit of any sectarian or private educational institution. 32 

Further, the Hawaii Supreme Court in k a r s  - did not strike down the 

statute -- in toto; it was only when appropriations authorized under the statute 

were used to subsidize bus transportation to nonpublic schools that a 

constitutional violation occurred. This question arose because the statute on its 

face did not distinguish between students from public and nonpublic schools. 

The Hawaii Supreme Court rectified the situation by construing the words "all 

school children" as meaning "all public school children" 33 

The opinion notes the overlap in the Hawaii Constitution between Article 

IX,  section 1, and Article V I ,  section 6 ,  which provides: 
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No tax shall be levied or appropriation of public money or 
property made, nor shall the public credit be used, directly or 
indirectly, except for a public purpose. No grant shall be made i n  
violation of Section 3 of Article I of th is  Constitution. 

Article I ,  section 3, states in part that "No law shall be enacted respecting an 

establishment of religion or prohibiting the free exercise thereof. " The Court 

then stated that it is unnecessary to determine whether the transportation of all 

school children under a general welfare program would violate Article VI ,  

section 6, or  Article I ,  section 3. The Spears decision was appealed, but 

rehearing was denied. 34 
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Appendix A 

T H E  S T A T E  D E P A R T M E N T  O F  E D U C A T I O N :  S E P T E M B E R  1 9 7 2  

Srric jcpeimtni of Education.. 

Stece 

S i n c e  jep.rcmeni of Educarion. 

i egal s t a r v e  of S r a t e  depsiirnent of edacotion. 
~ ~ s i g n r t i o n  in<luding refer~ncea co rhe S r a i c  board of 

cd~cacion and the chief Irate .chnol officer 

Scare k p a c k e n t  of Education. 

Scare  k-inroenc of Educarion. 

The Sfare jrpsrMenL of Eddcafion is under ihe 
direcrion ef the s t a t e  superintendent of E ~ U -  

carion 4 t h  the advice and counsel of the S t a n *  
Board of Educarion. The Srate  b a r d  of Edurw 
fion exercises, through the S r s t e  SuprrinicsdenC 
of Edvcrrion and hls professional saairlanc., 
genera: concroi and supervision o v e r  ihr public 
achoola of =he Staic, junior collegrs, trade 
*choals, Alabama Siere Uniucr,liy and *?.ban. 
Agricultural and Hechan1c.l University. Ail 
ocher higher edu'.C!on inrifcuiion, are  under 
separate board- of trurree . .  

The &parimenc of Edvcarlon includes ihe C m l s -  
sioner of Eduintian and the aiofi necessary rrr 
carry out the functions of <he depairmcnc. A t  
rhe head of rhc departmenr 1s the Soard o f  Edu- 
cation; che C-tsaiorrr a f  Educl::on la cbe 
prtncipr1 exrc,,tive otficer of the d r y l i L m F n t .  
The dcperirneni (1) ablninteis the Staie'a pro- 
$ram of education rL ihe clec.rniaiy and eccond- 
ary irueis, inc!"ding p iogrema  of voc.riona1 
ed"c*lion, "arafiooal iehab1:itaCio". libcary 
acrvicea, a n d  cvrreaponlenre csurae. and plan.; 
and (2) flnrnces and o p t r a t e l  related school 
and educerionai siiivirte. snd iariliiic.. 

The 3epa;rmrnc uf Eduiaiirn 1. a&ini.rered 
through (I) the s c a r e  Board of Edurriion u h l ~ h  
I. <he governing and policy-dcr.mtning body of 
:he deparfmenf, and ( 2 )  the Superintendent of 
h b l i c  1narruc:ion in uha. a:i erecutivr, *&in- 
inerafive, and minisirrial fvnciion. of the 
depermeni arc vc,red and who is rhc rrecvrtvs 
officer of ihr Siaie Board of Educscion. 

me k p a r u a n r  of ~ducstion ionststs of the State 
~ a r d  of ~ducaiian, r ~ircctor af the 3epairmrnc 
of Educrlion, aod such dlviaionl a s  preBenClr 
erisi vlihln the Ceparotni nod es nay be cie- 
aced by :nr or the S t a t c  b s r d  of Eduiaiim. 
ihe Stare b a r d  rclrccs the araff of the 4~o.r: -  
mcnr and is nvrhorired to organtrc chc CeperL- 
nenr into ruth division., brioche., or recrioa. 
aa  may be found nciraariy and dclirable by fhe 
><rector of Educarion. 

Thc ' a p e r c ~ n i  of Educniion is in aĈ ;!n:sl:aiiue 
dnii of Sisre govr imcnt .  n c  S t r c c  bard of 
Educlcioli is che go-rcrning and policy-deirr- 
*iring iady of chc Srsie r p a r i P e n r  of ?d..ce- 
rian. me S~prrtncendenc of ~ r b l i c  inairurcion 
i s  I ~ * L E ~  u!:h all e x e ~ u ~ i r e  and =&:nisf;riiuc 
fvoitionn of the drparcment: he in t h e  *ec;e:r;y 
and execui1ve officer of the Sface b l i d  of Ilu- 
cacion and is e x  officio wrc i ro r  of Education. 
n e  Superio~rndenL execulc', under diirciion of 
ihe stscc b a r d  of Ed"i*fi"t,, i re poliiic. .,nlch 
b s v r  bean decided upon by fhe borrd rnd dirrcr., 
under general rules and ;cgu:rtions *&pied by 
:he boaid. the "Dik of ail applntue. ri;o em- 
ployee. of the bzrd. 



Public Schools of the Disrrlir 
of Calvnb!" .................. 

Legal aEaCuS of Scare departleni of edui-ation. 
inciuding references t o  the Siace board of 

education and the chief scace  achooi offlier 

me h.psrcment o f  ~ducacion is a goit I" the 
executive branch of i n e  Scare gliverraenr ion- 
elacing of the Stsie 3osrd of Eduierion, the 
Office of the Cmxni~sloner of Educritoo. and 
such divisions, boards. agencies, officers, 
and eoplayee= as may be provldrd by la- or by 
order of the S i a i e  board and t i l e  h i ~ a i u n t r .  
me Sfale Board of Rdu:aiion ia rerponnible for 
the general =upecvision of the public schaula. 
nit CLmB31.ieioner of Educa:ion IS r.cre:riy of 
the SLnfe board and rhe a&ioi~CraLire sad 
executive head of ihe deparraenr. A atparare 
S t a t e  Soaid for vocational ~ d ~ c a i i o n  furciions 
Indepcnlencly o f  ihe Scare depsrcment, rhe Corn- 
mirrnionei, and the Siaie b a r d  of Educailon. 

No reference in made to the Connecticut Stacc 
WpacCmenL of E d u ~ a ~ ~ u n  in che :970 ediiian 
of Laws Relaiin~ to E ~ u c ~ c ~ o ~  or ihe laws - 
enacted by :he l9ii o r  1972 General Assembly 

I%= only law rhrr reincea t o  the e~rab.ishnenr of 
cht kpnrtrrni of Publlc insi~vctiun doe. not  
refer ro  :he departncnr by nszc buc calls fuc 
"the a p p ~ i n ~ r n r  for a tern of no more ~ h a n  oce 
year, of prolesriooal and clericil assi8Canco 
necessary for carryin6 0 ° C  ibe policies and the 
rules and the regvlaiioo, of t h e  board." me 
general aaaini$rrs:ion end supervision of t h e  
free public schools and of rhe cducat:u:vn: 
inrereata of che Scare are vested in the Scaie 
b a r d  of Educaiiol. m e  board appoirtr3 a a  tin 
CxecuCive 3er;etaiy the Scaie Superiocendenc o f  
hbilc Inrtiucilon. 

me control of ;he p"blic .chools of t h e  Diairicr 
of Sll-bia is rorred in the W a r d  of Education 
which canriscs of ll elecred members, rhier 
clecced at iarae and one frw each o f  ihe eight 
nchcol election vard*  eacabllrhed by law. The 
Board of Education appoinr. Che S"pe?iniendeni a t  
Schools for a term of 3 years and s s e c r e t a r y  who 
is n o t  a member of the board. Tne boa:'! deter- 
mines all que3iiona of general policy relaclag 
Lo the achools. derei--lnr, ihe curri:u!a, plans 
Lhe pin*r*-i of school conatruc::nn, and !. re- 
sponsible for fexcbouk acquisition. 11 approve* 
and a e c s  prilririe~ for che erpcndtr~rc of funds. 
m e  Supciiniendrni of Schools has che dire::ion 
of and ~uperviaian in rii nacrer r  percefning r o  
the indCrucCion in ail C h e  schoo1I under t he  
b e i d  of E ~ ~ C Z T ~ ~ O .  ue has . acai <he board 
buc noc i h c  right ro v o t e .  



Office of :he Superlnrendent 
of Public Insir~ction ........ I 

legal a E l C u 8  of State deparrnent of education, 
including references t o  the Sr'ie board of 

education and the chief Stare aihool officer 

ihe hesd of the Lk;arfmenr of Educarion 1. rhe 
S t a t e  Borid af Education in rhirh 1. restad 
the general control oi the pvblic school* of 
Florid*. me k p s r m e n r  of Education act .  r r  
an idninisriarive and supervl~ury agency ~ n d e t  
the direction of the Stare bond. Ihc board 
2nd it. staff cmprirr the depar~~rnc. n. 
Can.i*sioncr of EducaCion I. leCreLnry and 
errcufivr officer of the board and exerc1.c. 
general aupc:ui~ion over the Scare aysfnn of 
p"bli< education. 

rn* LpaiinenL of Educ.tion i~ c:esrl)r idenrlflcd 
aa  the acaff under the erecvrive dire<- 
tion of the Supeiintendenc o f  Schooir. ihe Starc 
Board of Educarion is ie.ponsible for rhe general 
supcrviaioa of the Lkprrrnenc of Education. Ihihe 
SuperinCendenf of Siboola i. the executive 0ffi- 
cer of the board and rht s ~ I n I ~ i r a i i u e  officer 
of ihe depart~rnr. 

The L p a r b e n r  of Educ'cion 1. a unit within the 
execut ive brsnch. hbini.:rativoiy it IS headed 
by m elected e r r c u ~ : r e  b o a r d ,  the S o a i d  of Edu- 
carion. Vnder the State Can9rirurion rhe board 
is c. forrulaie policy and cxerciae iontro1 o r c i  
che public school ayerem rbiough its erecutire 
officer, the Suprilnicndent of Educsiion. 

n e  LkplrmenL of Educaiioo is an cxeiuiivr agency 
o f  the s t a r e  h e i d  o f  Education. me Stact 
Superinccndenc of Public Insciucrion Oeiuc. as 
the erecurivc officer of the deparmenr and has 
the ieapunaibIlity for carrying out policies, 
procedures, and auiies svrharircd by 1s" or 
esiabiiahed by rhc board. nir department is 
erganired in s nanaer determined by t h e  S t a t e  
Superintendent and ap?ioued by ihe board. 

~o reference is -ade to ihe Illinois Zparcmenr of 
Education In :be new Scrte Gnst::ution in force 
July 1. 1971 or in the School Cone of 1l:tnoI.. 
ClicuIai Series A.  90. 2 4 5 .  1969. In 1il:noia. 
"Office o f  che Suprrinieiidcnf of Public Inl:ruc- 
cion" appears io be aynonysous viih uhec other 
States irll "Stale Mpsirncnt of Educacioo." 

Cnsigcd with respooaibiii:~ for srandacd. In :he 
pvbiic schaolo. the L p u t a e n i  of Public i n . c r u c -  
tion is a&iaisctred by the Suprrinteadeni of 
Public 1nsLruf:ion .. ic c r r r i e .  0 ° C  duiiea and 
iuocriaon described by Scat. 1.r. scare   oni id of 
Education piwu:g.ted rule* m d  policies, Fed- 
eral i a r *  and regulaiion*. end rbinisrraciva 
policle. eaiabiinhed br rhc S~~rriniendcnr and 
hi. staff. 



i c l i e  koartnenf of Education.. 

car. kc.rtae?c of L="caciuo.. 

Legal ? r t s ~ ~ s  ef Scaze deparmenl of educacion. 
including refeiencre LO :he State boaid of 

education and the chief SC=LI school officcr 

h e  kpar:=enr uf Public Inafrvcrion acts a a  an 
.&iniaLreEive, .uperuiaoiy, and con,uitnrire 
agency under rhc directloo of <he Superintendent 
of Public Inmrrucfton and the Scace %aid af 
hblic 1na:ruc:ion. The depsrcnenc is locaced 
io the office of the Stare S~perinttndeac. and 
m~sisra rhe Superintendent in providing profes- 
sional leaderenip and guidance and in carrying 
out policies. proceduree, and duties auihvriied 
by lsv or by che regulntionn of the Sraie board, 
1s are found n e c e a a a r y  co a t r a f n  the purpose* 
m d  objeciivecl of the ichooi laws of Iowa. The 
Superinrendenc of Public Inaciucrion is cht 
execueivc officer of the scare board. 

>e kparr=enc of Educarion ia under rhe Jurisdic- 
tion of the S t a c e  %aid of Educacton and t h e  
.&iniriirarlue supeivi~iun of the ~onniarioner 
of Educarion as dirrcird by Law. Ihr Legisla- 
ture provides far e Sretc %aid of ~ d ~ c a i i o n  
which has genera1 ,upcrvirion Of public achoola. 
aducailonal inatituriona, and a l l  rhe cduca- 
tional inrere.cn of the Stace, except e d ~ c a -  
clonal funcfioor delegated by law to the State 
Boerd of Regenis. In colpliaoce viih ihe Canaii- 
cucion of Yanraa, p*o"iaion~ are made in the iar 
for ao elec~ed Stric W a r d  of Education and a 
Clanlarioner of Edu~arion rho is appaInCed  by 
."d servr, a t  the pieaavre of chr scate board 
*' its execurlve officer. 

'he Lbparmcor of Education coraieis of rhc Scare 
Board of Education and ihe Supeiinirndenc Of 
P"b1ic xnsiruciion. m e  dcparurnr cxerciae. 
all rhr adminiairaiive funcclone of the Sirre 
In relation to che mamagweor and control of 
the uublii- e-n achoola. of vocailonrl educa- 
Lion and iehsbilir~tion, and of Y e r t  Kentocky 
vo~iiional school, the ~ e ~ r ~ c k ~  School fa; the 
Blind, and the Kentucky Schco: for the Deaf, and 
may ereiciae cercsi," pousrs and funcriona reiar- 
tog to area vocation school,, ."d reiaring ro 
trievioion in aid of education and ocher proper 
public function=. The Stncr b a r d  of Education 
I. recognized a. a public body corporate and 
poiliic, and aa agency and inrirume~ra:iiy of 
the -ruealch in the perforarncr of eracniial 
governmenis1 furciiona. The board has t h e  man- 
agement and canire1 of ihe c o s r a n  ilchao1.i. puhllc 
vo~aLiona1 education and vocaiionai rehabil1:a- 
tion. C e r c  i(earicky vucsclunal Srnooi, and r b r  
YcnCucky School for the Blind. 

he $ r a c e  supsrint~ndenc of ?ublic Educetion aa 
ex ofiicio srcreiary and crecutiir cifirrr of 
Chc S t a t e  Board a f  Ebu<acion Lr su:hariied :a 

eaeabliah a Separtmeat af education. n a  S t a t e  
beard ha, lu~ervialon and control at ell free, 
public, elemenrary and neruodsry rrhcolr, r r a i e  
~ m d i o r  ,,acarional-r~c?,niiii rchao:l, school. for 
:ha blind, *.at, crrebr.1 lairtee snd 3pasric. 
m d  Scare ;oIleres and inivr:*iticn ocher :ha" 



3eprrmeni  of Educational and 
cuitvrai services. .......... 

State Drparrmenf of Education. 

iegai s t a t u s  of S t a r e  ieparmenr of education. 
iaclvning references io the S r a i e  b r a i d  of 

edvcarirn and the i h l e f  State zchool officer 

Authorized by a t a t v r e  ~ffecrivr :uly 1, 1972, 
irnpiemcnrin~ the reorganirarlon of rhe -xpa:i- 
menc o: Educafioaal and  Cuitural Service., the 
deparcnenf  consizts of ihe k i i s i o n e r  o f  Edu- 
caficaal and C u l t u r a l  Servicea and includes t h e  
io:loriag; The Xpariment oi Education. c h t  
State S o a i d  of Eddcaiion. the xaine Education 
Council, the Yein* Canminnion for t h e  Higher 
Educaiion Faiiiiiien A c c  of 1963, :he Maine 
Advisory Conni-ii on 310:afioaai E d ~ ~ a t i o n .  the 
m i n e  Repiereniacivea t o  rhe s e w  ~agland ward 
oi nigher tduiation. :be e a t r e  school au:iding 
hLithoriiy, :he ,hverr :nr  811ter School fo r  :he 
X a f ,  rt,e Maine S t a r e  h i s s i o n  on t h e  Arts 
and the Hmaniiiea, :he Stale Yureum, i h e  Xaine 
s t a t e  ~ o n i a ~ i ~ ~ ,  :he s t a t e  airrorian, 
and the rain* S t a r e  ~tbraiy. 

Eduiacional meiceis affecting the S c a t <  and t h e  
general care  and auycwision of public edvcarion 
are e , r r u l r e d  Lo t h e  >partnenc of Education, at 
:!:e head oi ;h:rh fa :he 5:aie k a r d  Of Education. 
3 e  S i n c e  lupriincendenc of Sctooln 11 the chief 
exe~uciuc. :he secretary, and che f r c a r u r e r  o f  che 
Scacc  Board of Education. 

The k p a r m e n f  of Education ia under the nuprrvi- 
sion a n d  contra: of :he Board of Eduiacion. 
Under r t e  dirrcilon of ins board, the C a n l r -  
s l a n e r  of Eduiaiion la t h e  secretary t o  t h e  
board and a e r v e .  as  ic, chief crrcurive officer. 
sever.: of L" eaaeniips ?!aced in :he w*.jaitmenc 
of Educacioo by leu function indepeodeoily in 
conducting their work and are  nor ri;b>ec~ ro  
it. c o n i r o 1 .  

T e  !kparLmrni  of ELu:ai:an w a s  c r e a t e d  pur~.~anL 
io :he !965 Execniire C T & s n l r s r l o n  A c t ,  iticb 
lets forth t i e  ) r re ;a ,  d n t f e . ,  and f"ariion' 
of rhe deparrnenc a s  required by the niihigan 
Carscitution. The exccitive order creating :he 
tepsrLreeL d e r i g a a t e %  the Sicce Board o r  Eduia- 
r i ~ a  ns the bead of :he ncparmenr and the 
S u p e i l n t e n d e r c  of ?nblii :n=t;uc:tcn as its 
principal execucivr aiiiccr. 2 , e  Sdper!nlendent 
i, c h i m a n  of me board without the righr ia  
v o t e ,  and  t. responsible for :he exacurion of 
icr policies. 

The k p a r m e n r  of Education ia mniriained under 
rk direction of the S L . C ~  b a r d  of ~ d ~ ~ ~ r i ~ ~ .  
The Ccrraiaaianrr Of EducsClua 1. :he cxerucive 
afficcr and secrcrarr of the S r s r c  board. 



L c p s l  a t s t u s  o f  S c a t =  d e o s r G n e n i  o f  e d u c a t i o n .  

S c a t e  O e ~ l r - o t  o f  E d u c a t i o n . .  

S i a c e  D e p a i f o c n i  o f  E d u c a t i o n . .  

O f f i c e  o f  t h e  S u p e i i n t c n d e a i  
of P d b l i c  1 n a i r u c : i o n  . - . . . . . .  

S c a r e  ~ e p a i = n e n c  o f  E d u c a i i o n  

i n c l u d i n g  r e f e r e n c e s  rb t h e  S t a c e  b a r d  o f  
education a n d  i h e  c h i e f  S c a r e  s c h o o l  o f f i c e r  

Ihe M p r r c m e n r  o f  Education c o n e i s i r  o f  t h e  c h i e f  
S t a t e  l c h w l  o f f i c e r  m d  r h e  a r a f f  u n d e r  h i a  
C r e c v L i v c  d t r e ~ t i o o .  Ihe d e p a r m c n i  i s  c h a r g e d  
w i t h  t h e  e x e c u i i o "  of .I1 la"# r e i l f i n g  Lo Ch. 
.dmin isc :ac ive ,  a u p c r v i s o r y ,  m d  c o n a u l f a r i r e  
s e r v i c e s  to c h e  p u b l i c  achao l . ,  a g r i c u l i u r a l  
high a c h a a l a ,  a n d  j u n i o r  c o l l e g e ,  o f  X i l l a l r e i p p l .  
Sub: rc t  co the dt :ccc ion  o f  t h e  S c a r e  Board a f  
E d u c a t i o n ,  t h e  c h i c f  S c a r e  r c h o o i  o f f i c e r  i s  
v e s t e d  w i t h  t h e  i & i n l s c r a c i o n ,  s a n a g e m e n t .  e n d  
c o n i r o l  of  i h c  D e p a r t m e n t  of E d u c a c i a n .  

Ihe i k p a r t m e n t  o f  Educ*c ioo  inc!ude l  c h c  S t a t e  
W a r d  o f  I d u c a f i o o .  r h e  X v l a i o n  o f  h b l i c  
S c h o o l s ,  t h e  D t v i a i o n  of R e g i s c r a i i o n  a n d  
E i a m i n a i i o n .  and the a g c n c i e a  a a a i a n r d  io t h e  
department. S u p r r v i a i o n  o f  i n ~ t r u c c i o n  i n  che  
p u b l i c  a c b o o i s  i s  r e p r e d  i n  :he S c a r e  h a r d  o f  
L d u c a i i o n .  The b i e s i o n e r  o f  E d u c a t i o n  i s  
t h e  c h i c f  n b i n i a c i a r i u e  o f f i c e r  o f  t h e  S c a r e  
h e r d  a n d  a v p e r v i s r a  Lhe M v i s l o n  o f  i r j b l t c  
Schools. 

me s u l e y i n c e n d e a ~  of  F U ~ I I C  ~ ~ ~ i ~ ~ ~ ~ i ~ ~  i s  rhr  
e X r c v L i v e  h e a d  o f  Yoninn*'. e 1 e n e n t a r y  and  
s e c o n d a r y  e d u c n i l o n  * y r L w .  With  t h e  r e c o d i f < -  
c a t i o n  o f  xontanr'l s c h o o l  l a r  i n  1 9 7 1 ,  t h e  
former k p a r r m ~ n c  of P u b l i c  I o r t r u c i i a n  no 
l o n g e r  e x i s t s .  3 s  S u p e r i a t c n d e n i  o f  Pub:ic 
I n r i r u c i i r n ,  a DeJtrr Of :be e i . c u t t u e  d e p a r t -  
ment o f  S r a i e  g o v e r r s e n i .  f a  an cr o f f t c l o  m a b e :  
o f  i h e  S r a t e  ~ o e r d  o f  ~ d ~ ~ a i i o n  and  scrvra r r  
a e c z e l a i y  o f  The S t a t e  b o a r d .  Alao.  t h e  S u p e r i n -  
~ c n d e o c  1. r h e  e r e i v r i v e  o f f i c r r  o f  t h e  S c a c e  
Board  o f  E d v r a t i r n  f o r  v o c a c i o n a i  c d u c a c i o n  
pY'pY'eS. 

The M p a r h e n L  of  E d u c e t i o n  c o r l i a i a  o f  i h s  Stsic 
w a r d  o f  E d u c a i i o n  a n d  Lhe C c r a i s a i o n e r  ai Edu- 
c.cion. m e  d e p a r t m e n <  h a s  g e n e r a 1  . u p r i . i i e l o n  
and r b i n i s r r s i i o n  of t h e  s c h o o l  r y ~ t p r  o f  :hr 
S t a c e  a n d  o f  s u c h  o c h e r  s c r i v i i i e a  as t h e  ~ r g i r -  
l a ~ u r e  may d i r e c t .  The b o a r d  i s  tne p o l i c y -  
f o r a i n g ,  p l a n n i n g ,  a n d  e v a l u a i l v c  body f o r  i h e  
S c s c e  achaoi p i o g r m .  A c t i n g  u n d e r  t h r  e u c h o r t f ~  
o f  t h e  b o a r d ,  the * i s s i o n e r  of E d u c a ~ i o n  i s  
i h r  e x e c u t i v e  o f f i c e r  o f  :he b o a r d  and  LDe a h i n -  
i n i r a c i v e  h e a d  of t h e  p i u f e s n l o n s l ,  f e c h n i c a l ,  
a n d  c : r r i c n i  . ca f '  of t h e  d e p a r t m e n t .  

The -mpa~Cmcnt O f  E d u c a t i o n  r e c e i v e .  1:s au:'oiiry 
f rom t h e  S t a : r  Board  of  E d u c a t i o n  t h i o u ~ h  i c n  
c x r c v ~ i v s  h e a d .  i b e  S ~ ~ r ? n i e r . d e n i  o f  P d b : i i  
I n s r r u c i i o n .  The S r a c r  b o a r d  i a  i h e  g o v e r n i n g  
body f o r  cne depai rmrnc,  rne t b i a u g h  :h i$  
a u i h c r l ~ y  p r o v i d e s  p o i i c i a s  so :hat  che d e p e r i -  
merit t h r o u g h  < h e  S ~ p e r i n i e n d e n i  r a n  e x e r c i s e  a l l  
.ar ini . : raLi"e f v n c i i o n ,  r . l a L i n g  co Schou:, not 
confcrrrd by l r v  npon sure other  aaerr:,. 



Stlie kparimenc of Educarion. 

Scs:e ~ e p a r c m = n r  of Education. 

B p a r m e n z  of Public Education. 

Ira i e  kpsrtmcnc of Public 
io.ti"c:ion ............. 

- 
including ;eferrnc.' :o :he scar. b0.id of 

education and the chief State lchool officer 

The D e p a r k e n c  o f  education ionaisrs of che Sr.rc 
b a d  of Education, :he hir.ioner of Edu=.- 
tion, and nu;h other oificiaia and employee. a. 

may be nuihorlrcd. The Stare board is entrn.icd 
rich the nensgemenc. .uperuiaian, and direction 
of ail pubiic schrola in the S r a t c ,  eicrpr a. 

limited by la". The Canmiaaianer of Educarion 
is the  chief rrccuilre officer and aecrecary of 
ihr board. 

3 c  kpaicseni of Education is s principal depart- 
rrent in the erecufiue branch of the  S t r t c  gorrrn- 
. ant ;  it consists of the state b a r d  of ~ d ~ i a t i o n .  
rhich 18 a r  the heed of the depaicmcnc, i i r  ~oa- 
missioner of Education, and such diviairnr, bu- 
reau. ,  branche., c-i:trc.. officer. and em- 
ployee* l r  are neceraary .  Ihe gracr.1 s~perui- 
ston and conirai of public education in :he Stair, 
except higher edu;aiion, are r c a i e d  in rbr stare 
board, which fonulate. plan. *ad make. rrcom- 
mendntionr for rhe unified. continuous, and efii- 
cicnc dev.lapeni of public education, orher than 
hi&her educailon. of propls of all ages richin 
the S t a t e .  me h-mirsionei of Educarior, la :hr 
chief exErurive and a&inisrrarive 0ii :cer o t  Ch* 
Drpsrfnent of Edrcsfion and fa also f i a  budget 
rnd fiscal officer. 

me hparhenr of edv~stioo and state aoard of E ~ U -  
cation are crrated by the Sisrc wnsri:urian. AS 

the  governing nuihorit)r. the Srare board has con- 
trol. management. and direillon o f  sll public 
school., except a. a~heir1.e provided by law. 
and etieraioca for the of .II 
public achoull and vocai:on.1 education program. 
in chc S t a r e .   he Scsce S~perintendenc is the  
chief .&ini,2iaclve officer of tie board. 

h e  S:a:r Education kpar-nt 11 fie rbrlni.cr~- 
tivc department of Stsre g o u r i m e n ~  chaijed vlch 
the generri rranrgrn.rr and ."pervision of all 
public nchool. and .ll e0ucaciona1 work of Chc 
Stste. Iht s o a d  of P e p e n i s  of ihc Untver.icy 
ai rhe Srare of H e r  Y o r r  heads ihe Sface Educa-  
1 0  B e .  ihc Sbcxnlsaianrr of Eduiaiion 
in the chief cxecvtiue officer of t i e  department 
and is Zppuinted by :he b a r d  of Regerfa and 
serve8  a f  if. pleasure. Re re:ves also as prrsi- 
dcnL of ihe 3niver.ify of i h e  S t e t e  of V e r  l o r . .  

he legally cres:ed Srpu:rnt of Public Edui-lziia 
r = s  aade apoiatlve by erecutiv~ order of che 
Covernor by July I .  1912. l%c head o f  the 
h p a r i ~ e n c  of Public fdvcarion 1s the S t a t e  
b a r d  of sducar:on. ~ h c  ~ ~ ~ e i i n r e n ~ e a i  of n b -  
iic Iiatructiao ir the rec:etnry rid chief aClin- 
i.tr.tive oiffcer of :he board. 

he k p a r h e n r  of ?;biic I r r t i u c r i a n  is not er -  
pieseiy deiiced t r  the :as. -*hen :he &prarrmeai 
is mnci0re.i in :ir la", reference is generally 
L 3  Lhe 'Clff under t t e  c r e c u r t v e  d:rcr:ioa of 
chr Supcrlnienlent af Ptblic Inicructian. 



S c r e e  k p a i m e n l  o f  Education.. 

Scare Deparment of Educaiion.. 

~ e g a l  s i a r u a  of Srace dcpaimeni of er~crzicn. 
including ;efereaces t o  rhe Sieie boa:,! rf 

education and ihe chief S t a t e  actaal officei 

me D e p a c e r n t  of ~ducacioo cclnsiecn o: the s t a t e  
h a r d  o f  Educscian, the Svprrinceadenc af  Public 
Instruction, and a lcaff of such pro:essiunal, 
clericai. and ocher employers r a  may be reces-  
'rry. me dsparmeoc 1% the aufoiriracive unit 
and organizerion ihioiz&h which che poiicies. 
diiecriusa, and pcrert of rhe 5oeid as0 iht 
dvCLer of =he Su?erinrendenr are ahicirieied 
by ihe  Suprrinreneenr a s  crec~rive ofiics; of 
the board. 

Ihe kpaitreni o f  Educaiioo :a the unit o f  S t s r e  
aovcrwent  in which *re placed ihe ageaiics 
creaied o r  aurhorlied by t h e  iansriruiion and 
kgiriacure cha t  are charged with the icepuosi- 
billiy of determining che poiicicl a-d Aireczing 
the adminiairaiion and supervista-. of the public 
schooi synrccn of the s t a t e .  mere asencier are 
the S t e c e  Baard of Educncian. t h e  Stare Superin- 
LendenC of Pvbiir Inltruction, and such oivi- 
aioiis an.: posi:fors as m y  he esrrbiishsd by 
i a r  and by the s i n c e  b a r d  Of Educacior. me 
Scare board is the 8overninz board o i  the depart- 
ment and :he 2~bi:c achoo? s y a c a  of t h e  Stare. 
me Superintendent is ;lrenidcnc and cxrcvtive 
officer o f  the board. 

The hperc-reni of educarioa iunciionn vnder the 
diiectlon and con:ro? o f  t h e  S t a r e  W a r d  of 
Edrcaiinn. The depar*aenc canlists nf Lhe 
S t a r e  h a r d  of Zducarion, t h e  S t a t e  terrbuok 
Corrrirstao, such other agencies and officers 
i a  are added by la" La the depsr:rren:, and rhe 
.dmini~iirtiue oigaairaiiona and siaffs required 
for rhe performance of :he dcpai;-eni'r fun i -  
cioos. AII a&ainiarinrluc funcr:onn of ihe 
SLaie boscd a r e  ererci$ed r h rovgh  ihe SparLment 
of Educrrion. and the depdriaenf exerciaca ail 
sduloistraiiue functions of ihe S C ~ C F  re:ailng 
t o  aupervizion, manag&enc, and cantiol of 
.chuo!s end c-unify college8 oat conferred 
by iru on sane other agracy. me Su~erlniendenr 
ef h b l i c  ~rat;nciion e c t s  an errcur i re  head of 
t h e  deparment. 

An Acc a: July 1969 created che Dcpartmenc of Edu:a 
tian, an a&,ioi~traiive of Seace  gavrrmrnr 
heaced by a S e i r e r a i y  o f  Education. Tbr depart- 
ment ~ortains s m e  26 admlni$:railue boarlr and 
~ ~ i n a i o ~ ~ .  one of which is the s t a c t  aoard of 
Education. Educarional palicier, scsndar'r.  
rules, and icgvlationa pcomuiga~ed by t i e  Srace 
h a r d  of educecion are binding upon :he apart- 
sent of Education. The deparr=ea: submit3 to 
fhr siaie beard  for approvat all rules and regu- 
irtfons proposed by rht deparnea: la :he a r e a s  
under :he conrr01 of ih.3 board. 'he 

deprrC-nC f u r , , i s h c l  "PO, i r q u r a i  of the beard 
such da:e m d  informarion as cne ba:d may 
r+qui;e, and ~roridta mhinilrrrcire ~rrvicea 
for nrd on b r h a i  of chs  h a r d .  



1 L e g s 1  staiu. o f  S t a t e  d e p s r m r n r  o f  e d u c a t i o n .  
I n c l u d i n .  r e f e r e n c e .  Lo t h e  sinre b o a r d  of s t s c e  

Rhode I a i r n d . .  . . 

S t a t e  D e p a r t s e n t  o f  ? u D i i e  
Insiruciicn ............. 

r d u c a ~ i o n  a n d  t h e  c h i e f  S c r t e  s c h o o l  o f f i c e r  

A r e o r g a n i z a t i o n  o f  t h e  k p a i n r n r  o f  E d u c a t i o n  
-anda ted  by t h e  e d u c a t i o n  A C ~  of  1969 r e s u i t e d  
i n  t h e  e s r n b l i r h e n r  o f  a b a r d  o f  Regent. 
v h i c h ,  f o r  a l l  l e v e i r  of ? ~ b l i c  e d v c a c i o n  i m  
t h e  S t a r e ,  he. the r t s p o n s i b i i i i y  o f  f o r m u i a i I n %  
and i m p i ~ r e n i i n g  a master p l a n  f a r  p u b l i c  e d u c a -  
r i o n  in t i c  S r a i c ,  d c r e r a i n i n g  f i a c a l  p r i o r i f i c ~ .  
a e i t i n g  a i s n d s i d . ,  s u p e r v i s i n g  and e v a l u r i i n g  
r e , u i c a .  m e  S o s i d  o f  R e g e n r s  h a s  a a r ~ r a e d  ' . a i l  
power.. r i g h i . ,  d u f l e a ,  and  p i i v i l e g c l  f o r x e r i y  
be:onging ra t h e  b o a r d  o f  ~ r ~ s i ~ ~ a  o f  s t a t e  c o l -  
l e g e s ,  rZq Scaie b a r d  oi E d u c a t i o n ,  the D e p a r t -  
n e n r  o f  E d u i a t i a n ,  a n d ,  e x c e p r l n g  as a p e c l f i i a l l y  
p r o v i d e d ,  t h e  h l a a i n n e r  o f  E d u c a t i o n . "  

The W p a r t n e n t  of E d u c a r i o n  is n o t  c x o r e 3 s l y  i d e n -  
t i f i e d  i n  che  law even  ihougb  t h e  tern i a  uaed 
i n  v l i i1ovs  i r a t e n c r . .  For P r a m p l o ,  . dut:, o f  
che  S t a c e  S u p e r i n r e n d c n r  I s  t o  " o r g a n l r e ,  s t a f f ,  
a n d  a 0 m i n i s t e r  a S t a t e  k p a r r r e n t  o f  Educnc ion  
which  a h a l l  inc:ude s u c h  bi"i.i*"S a n d  d e p a r t -  
menia aa  a r e  n e r e a s e r y  ro r e n d e r  t h e  mar in-  
s e r v i c e  to l u b l i c  education i n  rhc: S c a r e "  and 
" a 0 m i n i s r e i  r h r o v g h  C Z E  S r a c ~  C P p a r m e n i  of Edu- 
c e r i a n :  a l l  p o l i c i e s  and p r o c c d v i e a  s d o p i e d  by 
the s t a r c  b o a r d . "  me s t a c e  w a r d  o f  ~ d . , c r t i u ~  
a d o p t s  p o l i c t r a .  r o l e s ,  and r e g u l a c t o a s  NIL 
i n c a n s i r c e n t  v i i h  t h e  l a v a  o f  t h e  S r a c e  f o r  
t h e  g a v e r m r n i  of t h e  f r e e  achoili.. AS 

a p o l i c y  body ,  r h e  S f a t e  ioa:d i a  d e s i s n e d  t o  
regulate, e r a i u a t s ,  u p g r a d e ,  and  c o n t r o l  t h e  
s t a t e w i d e  e d u i a < i o n a l  s y s t e m .  n e  $:are s u p e r -  
I n t e o d e n L  servea aa  a e c r e t e r y  and  r d r " i 5 1 r t ; a r i r c  
o f f i c e r  o f  :he b o a r d .  

Pie CPpd'wPnr Of P"hl:c Inac7nc : ion  IS i l 0 L  ex-  
p r e s s l y  d e f i n e d  or t d e n r i f i e d  by z c a t u t e  a l t h o u g h  
cie tern :a g r r e i a l i y  u s e d .  me i r u  p r a v i d c .  
i h a c  t h e  State S o s r d  o f  E d u c a t i o n  s h a l l ,  e x r e p t  
for t h e  a p p o i n o ~ n r  o f  t h e  w p u f y  S r r c e  Si ipcr tn-  
i e n d e a e ,  a p p o i n r  a n d  f i r  r h e  s a l a r i e s  o f  cbe  p r o -  
f r r r i o n e l  staff o f  t h e  w p a ; i n e n t  of ?.,biic 
iarcruc:*on. me S a p e r i n r e n c ' e n c  de:e;aie.  If"'.- 
i r r : a 1  rra erecn:iue ivncLionP to t h e  p e r r o n n e i  
o f  tie t r p s r i r - " f .  The SfsCc  hoard  :a rer>on-  
s i b l e  f o r  the a d o > t i o n  Of a l l  : o l i ' i r a  ( i )  tor 
t h e  snre ;nen i  o f  t h e  d e , r r r a e n i  and  ( 2 :  ior 
c a r r y i n g  our e d i c a c i o o a l  f i n c r i o r s  m i c s  r e l a r e  
to eie-entrry a n d  recrocary  r i h o a i s ,  o r  r k i c h  
zay be v r s r e d  i n  t h e  b e ; a r n e r c .  

me 3epari=en: oi Zd;;sc:cc :r an  a & ~ i n i s r r u t : u c  
u n i c  o f  S r a i e  e o u r r n r e n t .  I n  a d d i f i o n  cn it:"- 

i n g  a*  c h a i r a n  and e x  o i f i c i o  7 ~ m t e i  o f  Lne 

S t a c e  S o a i d  of E<urnt:on,  :he C o r m i r i i l ? c i  o f  
E d u c a i i a n  i r  t h e  a m : n i r r r a f i u e  h e a d  and  rilef 
e ~ e c ; ~ i i v e  o f f i c e r  o f  :he deps::rerr. Tne irate 
ward o f  i c a c a r i c n  i r  i l n o c i a c e d  r i t h  r h e  Se7a;:- 
l e n t  oc Ecu:srion icr a k l z i r c r a : i . r r  )irjrsrn. 





Depar:rneni of E d u c a t i o n  ........ 

- 
t n c i i d i n g  z r f c i e n c r s  fo i h e  Srsre b o a r d  of 

e d u c a t i o n  i c d  t h e  chlef S t a t e  a c h a o l  o f f i c e r  
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Appendix D 

CONSTITUTIONAL PROVISIONS 
RELATING TO THE FINANCING OF EDUCATION 

Lepislature State County 
to School School 

State None Legislature Supplement Fund Fund 

A1 abama 
Alaska x 
Arizona 
Arkansas 

California 

Colorado 
Connecticut 
Delaware 
Florida 
Georgia 

Hawa i i 
Idaho 
Illinois 
Indiana 
Iowa 

Kansas 
Kentucky 
Louisiana 
Maine 

Mary 1 and 

ence only) 

Massachusetts x 
Michigan 
Minnesota 
Mississippi 
Missouri 

Montana 
Nebraska 
Nevada 
Mew Hampshire x 
Kew Jersey 

X 

towns shall 
support and 
provide 



Legis la ture  S t a t e  County 
t o  School ~ c h o o i  

S t a t e  None Legis la ture  Supplement Fund Fund 

New Mexico 
New York 

North Carolina 
North Dakota 
Ohio 

Oklahoma 
Oregon 
Pennsylvania 
Rhode Is land  
South Carolina 

South Dakota 
Tennessee 
Texas 
Utah 
Vermont 

Virginia  

Washington 
West Virginia  
Wisconsin 
Wyoming 

X 
s t a t e  l o t -  
t e r y  reve- 

nues 
X X 
X 
X 

x (1 i t e r a r y  
fund) 

X X 
X X 

X 

X x a X 

aNon-legislative i n  the sense o f  earmarked revenues (taxes, proceeds o f  land sales 
and investments). Many states have special boards or commissions i n  charge 
o f  the State School Fund. 

. - Sources : c .  !.:LC" C'~;j~r,s::.:5si;<or,; : ;* +he Li~ite,? -- 
j : ,lc:;3.b-la : 'nC.~ep&t~, 
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C O N S T I T U T I O r 4 A L  R E S T R I C T I O F I  ON P U B L I C  F U N 3 S  
FOR PiO?IPUBLIC SCHOOLS 

No 
States  Sectarian School s Private Provisions 

A1 abama 
Alaska 
Arizona 
Arkansas 
California 

Colorado 
Connecticut 
Delaware 
Florida 

Georgia 

Hawaii 
Idaho 
I l l i n o i s  
Indiana 

Iowa 

Kansas 
Kentucky 
Louisiana 
Maine 
Mary1 and 

Massachusetts 
Michigan 

Minnesota 

Mississippi 
Missouri 

Montana 
Fdebraska 
Nevada 
New Hampshire 
Hew Jersey 

X 

x (Bi l l  of Rights - freedom of exercise 
clause) 

x (Bi l l  of Rights - freedom of exercise 
clause) 

X 
X 
X 

x (Bi l l  of Rights - freedom of exercise 
clause) 

0 

x b 
x (Bi l l  of Rights - freedom of exercise 

clause) 
x (Bi l l  of Rights - freedom of exercise 

clause) 
X 

x (Bi l l  of Rights - freedom of exercise 
clause) 



S t a t e s  

New Mexico 
New York 
N o r t h  C a r o l i n a  
~ o r t h  Dakota 
Ohio 
Oklahoma 
Oregon 

Pennsy lvan ia  
Rhode I s l a n d  

South C a r o l i n a  

South Dakota 
Tennessee 

Texas 

Utah 

Vermont 

V i r g i n i a  
Washington 
West V i r g i n i a  

Wiscons in  
Wyoming 

No 
S e c t a r i a n  Schools P r i v a t e  P r o v i s i o n s  

X 

X 

0 
X 

X 

X 
x  ( B i l l  o f  R i g h t s  

c l a u s e )  

X 

0 
0 
0 
0 
0 

freedom o f  e x e r c i s e  o  

X 
x  ( B i l l  o f  R i g h t s  - freedom o f  e x e r c i s e  o  

c l a u s e )  
X X 

X 0 
x  ( B i l l  o f  R i g h t s  - freedom o f  e x e r c i s e  o  

c l a u s e )  
x  ( B i i i  o f  R i g h t s  - freedom o f  e x e r c i s e  o  

c l a u s e )  
x  ( B i l l  o f  R i g h t s  - freedom o f  e x e r c i s e  o  

c l a u s e )  
0 0 

0 0 
x  ( B i l l  o f  R igh ts  - freedom o f  e x e r c i s e  o  

c l a u s e )  

" ~ n d  any other school not under t.he exclusive control of public school officers. 

h i d  no other school than those which are conducted accordin9 to law and under the 
order and superintendence of the authorities of the town or city in which the 
money is expended. 

C ~ r  any other educational institution not exclusively awned and controlled hv the 
state or i governmentai sxbdivisioii thereof. 

&late appropriations prohibited to schoois or institutions of learnin,? net owned 
or exclusively contro.Zied bj. the stat* or some subdivision t.$ercof. 

Source: Legislative Drafting riesearc.3 Fund, c~r.a2i $:<t{cvs - d v  ." - i? , A- :-.iCin.i d ,,<.,-,A 

- .  a:rCcs, >;atiu?;a; s-/? Z?cte (blew york: Coiu,mbia University, 
u a  1, 1961 to Dece-nijer 31, 19671, Vols. i-2. 





PART I1 

Higher Education 





Chapter 1 
INTRODUCTION 

PART I. BACKGROUND 

Higher education is the knowledge acquired at universities and colleges in 

which degree credit is given.' Higher education should be distinguished from 

the commonly used term post-secondary education which encompasses a wide 

range of programs offered at various facilities throughout the community. Any 
learning or training beyond high school can generally be referred to as post- 

secondary education. 

Higher education is usually recognized as having 3 major functions: 

teaching, research, and public service. Prior to the nineteenth century, 

teaching and research were not considered separately, the primary rationale for 

research being its impact on teachkg. By the end of the niiieteenth century, 

scholarly attention turned from its singular teaching function to a search for 

new knowledge and research which was recognized as an end in itself.2 As a 

research institution, the University of Hawaii at Manoa has been ranked among 

the top 50 universities in the United States. 3 

Although most authorities agree on the benefits of the first 2 functions, 

there is less agreement on the idea of the university's role as a public service 

agency. Those who feel that this is a necessary and vital part of higher 

education argue that the needs of the society greatly affect the nature of 

colleges and universities, the effect on the University of Hawaii being a 

tradition of serving the community through extension and continuing-education 

programs and, in recent years, through the community colleges. 4 

Opponents to the pubbc service role of higher education argue that an 

institution is defined by its task; its task, in turn ,  being defined by asking 

what it alone can do or what it can do better than any other institution. They 

point out that other than intellectual leadership, many of the present activities 

of the American university can he carried out by other institutions and 

organizations 
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The actions of the federal government in the field of higher education, 

however, reinforce the public service function of universities and colleges. The 

Morrill Act of 1862 and its subsequent extensions initiated the land grant 

movement in higher education as a public service response to the rapid 

industrial and agricultural development of this country. By providing aid from 

the government for the endowment and support of at least one college in each 

state to teach agricultural and mechanical ar ts ,  education was opened to all 

qualified people from all walks of life. This emphasis in higher educational 

opportunity was part of a national trend toward a democratic, egalitarian, and 

populist society. 

Congressional action subsequent to the Morrill Act indicated an intent of 

additional federal involvement in higher education. The Hatch Act (1887) 

reflected governmental Lrterest in vocational and professional training and 

established agricultural programs. The establishment of the Reserve Officers 

Training Corps and the Student Army Training Corps in 1923 paved the way for 

full utilization of college facilities for national defense and eventual ROTC 

programs on college campuses. In the 1930rs, the National Youth Administration 

provided employment and money for students to continue their education. 

Government-subsidized education for war veterans was initiated in 1944 as the 

Servicemen's Readjustment Act5 popularly known as the " G . I .  B .  The 

National Defense Education Act of 1958 and its subsequent extensions and 

amendments greatly increased the facilities and support of undergraduate and 

graduate education. T i i s  Act marked an involvement of the federal government 

in higher education beyond any previous venture. 6 

Increased control over state higher education programs came with 

increased federal attention to higher educaiion. By 1963, the federal 

government was requiring detaied state plans for higher education in order to 
" 
i participate in federal programs. This control by the federal government 

continued with the Education Amendments of 1972 which required any state 

desiring to participate in federally funded programs to establish state post- 

secondary education commissions. 8 
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The role of the federal government, however, has not been the only 

factor in raising the importance of the public service function of higher 

education. Colleges and universities themselves have been so transformed from 

their status as solely teaching and research institutions that society will be 

turning to them with increasing frequency to aid vitally important social 

functions. Several unique qualities of universities and colleges have supported 

this transformation. First, the university provides unique institutional 

strengths, i .e .  , staff, buildings, grounds, a climate within, and a prestige 

without that define unique institutional leverage for resolving the problems of a 

society. Second, the universities have acquired a substantial monopoly on the 

particular kind of human talent required for dealing with the problems of a 

society as distinguished from the problems of an enterprise, i . e . ,  the business 

world seldom focuses its attention and energy on the formulation of foreign 

policy, the design of educational programs, space exploration, urban blight, 

slums, or smog--the university however, has a substantial and growing 

proportion of men and women who are capable of and concerned with 

concentratirig informed intelligence on such problems. Third, the universities 

nurture a discipline of objectivity. Fourth, the universities are committed to 

the search for new knowledge. Finally, a university possesses values, i .  e .  , it 
stands for some of the most civilizing values of which we know.' i t  is evident 

that the role of the university will become ever more important in the future as 

institutions of higher education continue to perform these unique functions. 

PART 11. CONSTITUTIONAL PROVISION FOR HIGHER EDUCATION 

The acknowiedged importance of colleges and universities, and a 

recognition of the need for inteiiectual freedom and objectivity, have resulted in 

a traditional autonomy for these institutions. Both custom and law have 

assigned a wide measure of independence to them.'' -Autonomy has been 

provided by establishing a system of higher education and entrusting the 

responsibility for university affairs to governing boards of laypersons, by 

means of a constitutional provision or by statute. 
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Constitutionally, 24 states have provisions establishing a state university, .- 
university system and/or state college system .u Four state constitutions 

provide for the establishment of a hoard for higher education.12 Four states 

indirectly mention higher education in their constitutions by providing for 

higher education loans.13 Florida constitutionally handles higher education 

through the state board of education. Connecticut mandates the legislature to 

provide for a system of higher education. The remaining state constitutions are 

silent regarding higher education.14 (For a listing of the various states and the 

manner in which higher education is constitutionally dealt with, see Appendix.) 

Other countries provide for higher education through slightly different 

methods. The British leave the university under the control of its faculty; 

continental European nations place higher education directly under the control 

of a government minister. 15 

Constitutional recognition of higher education indicates public 

endorsement of education as a fundamental niission of state government. 

Universities and colleges are then free to expand their institutions and develop 

programs in the "public interest" without fear of interference from other 

branches of government, since constitutional recognition of higher education 

grants the university and college some degree of independence from legislative 

and executive controls. In addition, constitutional recognition of governing 

boards increases board responsibility and accountability for financial and policy 

obligations. 16 

The Model Executive Article proposes recognition of higher education 

by: 17 

. . . [  creating], exclusive of and in addition to other agencies a 
single system of higher education administered by a Board of Regents 
for Higher Education. The legislature determines the composition of 
the Board, and the Governor designates its chairman. The Board 
selects a chancellor as chief administrative officer of the system. 

Some argue that constitutions should be broadly phrased and therefore 

should not include an item such as higher education which is understood to be a 



fundamental right granted to all. They point out that by specifying and 

recognizing higher educational institutions in a constitution, all higher 

education matters including construction of new publicly supported facilities 

would require a constitutional revision. Higher educational systems may be 

difficult to coordinate if these institutions are specified constitutionally. 

Constitutional recognition might also allow for the development of institutional 

programs without necessary legislative review mechanisms such as the 

authorization, appropriation, and accountability of university funds. 
18 

The National Municipal League leans toward nonrecognition of higher 

education in constitutions in spite of the fact that it maintains that a system of 

free lower public education is of such pre-eminent importance that a special 

mandate to the legislature is warranted: 19 

. . .  The largely hortatory direction t o  the legislature t o  establish 
public institutions of higher learning need n o t  have been included as 
a matter of constitutional necessity. I t s  inclusion can do no harm, 
however, and may advance the cause of public higher education. There 
can be no doubt, of course, t h a t  no special constitutional authori- 
zation i s  needed for the establishment of s ta te  universities, since 
the s ta te  government has plenary powers, except as constitutionally 
limited, t o  govern the s ta te  and t o  provide services necessary for 
t h e  general welfare. 

Recognition of lower and higher education in Article IX of the Model -- - State 

Constitution reads : 20 

Free Public Schools; Sup20rt of H Education. -- The 
legislature shall  provide for the maintenance and support of a system 
of-free public schools open to a l l  children i n  the-state and s h a l l  
e s t ab l~sh ,  organize and support such other public educational 
institutions, including public institutions of  higher Learning, as 
may be desirable. 

Such broadly phrased provisions seem to respond adequately to the support of 

higher education especially in view of the fact that growth of institutions might 

lead to future structural changes necessitating revision of a more specifically 

worded constitutional provision. 21 
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Autonomy 

Although many states may constitutionally recognize higher education by 

providing for a state university or university system and their governing 

boards, such recognition does not necessarily indicate or confer autonomy on 

these higher education institutions. Only a few states such as California, 

Colorado, Georgia, Idaho, Michigan, Minnesota, Montana, and Oklahoma have 

conferred an autonomous constitutional status on one or more of their 

un i~e r s i t i e s . ' ~  The constitutions of tkese states have provisions vesting 

"almost exclusive powers of governance, control, and management in the 

governing boards of the respective institution. . .such institutions are often 

viewed as the fourth branch of government, coequal with the legislative, 

executive and judicial branchesi'. 23 

Even though states such as Alabama, Arizona, and Nevada have conferred 

constitutional status upon their institutions of higher education, this 

constitutional status is heavily qualified because of court decisions, attorney 

general's opinions, or long-established practice. 24 Furthermore, in Louisiana, 

Missouri, and Utah the apparent constitutional autonomy of higher education has 

been completely eroded as a result of adverse court decisions, attorney 

general's opirlions , or long-established practice. 25 

Granting of corporate status is a method of providing autonomy to 

institutions of higher education. Corporate status acknowledges the university 

as "a legal enti ty. .  .vested with the capacity.. .of acting as a unit in matters 

reiating to the common purpose of the association, within the scope of the 

powers and authorities conferred upon such bodies by law". 26 

Of the 33 states which constitutionally recognize higher education, 

Alaska, California; Hawaii, and Louisiana additionally establish the state 

university as a legal corporation, while Colorado, Florida, Michigan, and h'ew 

establish the governing boards of the state university as a legal 

corporation. 
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The Hawaii Constitution states that the University of Hawaii is established 

as the state university and constituted as a corporate body.27 In drafting the 

1950 Hawaii Constitution, the major rationale for granting corporate status to the 

university was to enable the University of Hawaii to hold title to property. This 

power would, in turn,  enable the university to utilize federal funds for 

critically needed dormitory construction. 28 Corporate status additionally gave 

the university legal continuity and placed it on the same basis as other land 

grant colleges in the United States having constitutional independence so as to 

provide opportunity for future development on par with universities throughout 

the nation. 29 

In interpreting this provision of the Hawaii Constitution, the attorney 

general of Hawaii found that the university is a constitutionally autonomous 

body and not an administrative or executive agency of the state: 30 

The status of the University under the constitution i s  special and 
unique. The University o f  Hawaii by Article I X ,  section 4 ,  i s  
established as a s ta te  university and constituted a body corporate 
w i t h  t i t l e  t o  a l l  real and personal property set aside or conveyed t o  
i t .  Article I X ,  section 5 ,  then provides for a board of regents w i t h  
power " i n  accordance wi th  law, t o  formulate policy, and t o  exercise 
control over the tiniversity, through i t s  executive officer,  the 
president of the University, who shall  be appointed by the board". 
By reason of these constitutional provisions there i s  created a 
constitutional corporation of independent authority. 

The general powers of the university as a body corporate include the power (1) 

to make governing laws for the university; (2) to control property; ( 3 )  to enter 

business contracts; (4) to allocate funds appropriated tc the i n ~ t i t u t i o n ; ~ ~  and 

(5) to sue or be sued in its corporate name. 
32 

Finally, it is to differentiate between the autonomy of 

institutions of higher education and academic freedom since they are often 

confused with each other. "The former is a characteristic sought or  claimed by 

the university per se .  . . . Academic freedom. on the other hand, is a right 

possessed and assertable only in individuals, whether student or faculty, . . . ,,33 

and as such is not relevant in discussions of university and college autonomy. 

For further discussion on academic freedom, see Hawaii ---- Constitutional ~ ~ 

Convention Studies ~ 1978. Article ....-. I: Bii1 of ...- Rights ~ 
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PART 111. RELATIONSHIP WITH LEGISLATIVE 
AND EXECUTIVE BRANCHES 

As an autonomous institution, the university would normally be able to 

control a number of factors relating to management and operations. In Hawaii, 

however, the legislature retains controls relating to fiscal and budgetary 

matters. The level of financial support accorded higher education is a decision 

made by the governor and the legislature, the latter having the total 

responsibility for providing tax measures raising revenues and for making 

appropriations to institutions of higher education.34 Such a decision is a 

political one which under a democratic system must be made by elected 

representatives in response to public will. 

Financial needs of higher education created by rising costs and demand 

for services have had to compete with other state programs to receive adequate 

funding. Constitutional independence of higher education institutions is 

therefore limited by the fiscal power wielded by other branches of state 

government. Fiscal accountability and responsibility of university appro- 

priations are subject to executive and legislative supervision. 

The legislature, in addition to fiscal control over the university, also 

initiates legislation regarding various phases of higher education. Although it 

is often responding to the wishes of the public the legislature, through the 

enactment of education laws, is able to control the input of ideas to universities 

and colleges. 

The governor can also exert considerable influence on the educational - 
policy of the state. Since the 1920's the influence of the state executive has 

been increasing with the creation of executive line agencies vested with 

administrative powers and controls overlapping those of the university 35 
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Relationship with the State Budget Office 

Once appropriations for higher education are made, determination of 

whether the university or the state office of fiscal control has the primary right 

to aLlocate and expend funds becomes a major problem. 36 On the one hand, it 

appears that such right should be reserved for the state budget office in order 

that it may uniformly and efficiently administer the total state budget. 37 

Hawaii's state budget office has assumed considerable influence in the budgeting 

process by making final recommendations concerning the release of higher 

education appropriations from the executive budget and by reviewing expendi- 

tures. 

On the other hand, university officials maintain that the unique missions 

of higher education cannot be subject to the centralized controls placed upon 

other state agencies. 38 Therefore, they contend that the university should be 

reserved the right to allocate its program funds. The idea of granting the uni- 

versity this power of allocation and management of its expenditures is 

accomplished to some degree by creating special funds for higher education from 

specific revenue sources. In Hawaii, the legislature appropriates program 

funds in lump sum and leaves internal allocation of appropriations to the 

university subject to approval of release of all or part of the lump sum by the 

budget director. This method allows the university some measure of control 

over its fiscal management. 

Relationship with Private Institutions of Higher Education 

The role of the private institution of higher education is generally 

acknowledged as an important one, particularly in terms of educational 

innovation, experimentation, and quality. 33 The problem lies in defining the 

relationship between private and public institutions of higher education. 

Constitutional recognition of private institutions of higher education is found in 

the documents of some states4' in much the same manner recognition is accorded 

public institutions of higher education. Traditionally, however, private 

education institutions are distinguished from public institutions by their freedom 
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from such governmental recognition and control, i .  e .  , institutional autonomy. 

This difference between private and public institutions has been sharply 

reduced, particularly in light of the fact that both types of institutions compete 

for the same financial support4' and are subject to the same conditions placed on 

institutions receiving this support, The nature of the 2 types of institutions 

has become so similar, in fact, that some authorities maintain that legislation, 

regulation, and court decisions affecting public institutions will be of direct 

consequence to private institutions. 42 Increased dependence of private higher 

education upon state legislation is evident in the tax-exempt status granted to 

private institutions of higher education. 43 

Additionally, need has been expressed for stringent state controls over 

private institutions of higher education to prevent fraudulent operations and 

poor quality instruction. 43 Recognizing the need for such control, the 1971 

Hawaii legislature enacted a measure45 which provides for the regulation of 

private institutions of higher education. This Act establishes a license 

requirement for degree granting institutions not mairitaked by the state beyond 

the secondary school level, and prohibits the awarding of degrees and honorary 

degrees by institutions not ~ c e h s e d  by the director of regulatory agencies. 

Relationship with the Proposed Department of Life-Long Learning 

One of the purposes of Hawaii's commission on organization of government 

was to recommend consolidation of similar services and functions in order to 

facilitate government responsiveness. 46 Accordingly, the commission made 

several recommendations relating to education, one of which is of particular 

significance to higher education. 

The commission proposes rhe creation of a new executive line agency to be 

known as the department of life-long !earning.'" This department is to handle 

various education programs presently administered by other executive agencies 

in the effort to consolidate services and consistent with "the growing 

recognition of State governmental responsibilities for individual and community 

(see chart of proposed department). Among the duties of this 
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proposed department is the operation and administration of continuing education 

and community service programs presently under the control of the University 

of Hawaii. By assuming these functions, the department would relieve some of 

the administrative burden of the university, especially as the university has, in 

the past, shown reluctance to serve continuing education needs4' and has 

considered these programs to be in second priority to basic campus programs. 50 

In short, should such a department be established, the university would be able 

to concentrate its administrative duties in other areas while higher education 

support services, such as student loan and adult education programs, would be 

administered by the department of life-long learning. 



Chapter 2 
MANAGEMENT FOR HIGHER EDUCATION 

PL4RT 1. GOVERNANCE AND GOVERNING BOARDS 

One of the major concerns of the states in the area of higher education is 

that of governance. According to John Millet, "governance is both a structure 

and a process. It is a structure legitimatizing power groups and power rela- 

tionships. It is a process for making basic decisions about purpose, procedure, 

and performance" .' Types of governing boards, their functions, membership 

composition, selection, and relationships to other sectors of the community are 

important in reviewing the governance of higher education. 

Due to the idea that higher education is a function of the state, state 

governments have attempted to make institutions of higher learning responsive 

to public needs.2 Governing boards of these institutions were established with 

memberships composed of officials and elected citizens representing those who 

supported and were served by these institutions. 3 

From the available information, it appears that all state-supported (and 

some nonpublic) institutions of higher education are governed by such boards 

or a collective group of individuals rarher than any other form of governing 

body. The U. S .  Office of Education defines state governing boards of higher 

education as : 4 

A legally constituted body having some direct responsibility for the 
government, coordination, or supervision of public higher 
educational institutions, including universities, professional 
schools, four-year colleges, junior colleges, technical institutes, 
or related types of education beyond the high school. 

Constitutional Provisions for Boards of Higher Education 

In establishing boards of higher education, it is essential to decide what 

aspect. if any ,  of higher education should be constitutionally recognized. 
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Constitutional provisions for higher education are a means of preventing "easy 

incursions by politicians and bureaucrats into the management and control of the 

university". Some states recognize the state university, some the governing 

board of the university, and others, both. Most state constitutions which 

establish governing boards of higher education also designate the general duties 

of the board such as the control, management, or supervision of the particular 

institution of higher education. Only 4 of the constitutionally established 

boards (California, Louisiana, North Dakota, and Oklahoma) have accompanying 

provisions designating specific responsibilities. 

Although the general duties of the board may be described 

constitutionally, the powers conferred upon governing boards vary from state to 

state.  In some states governing boards are given fairly extensive and exclusive 

authority over the internal affairs of the institutions and neither the legislature 

nor the executive can substantially interfere with the management and 

controlling powers of the governing boards. ' In other states, governing boards 

are constitutionally deiegated power which can, at any the, be amended, 

expanded, modified, or diminished.? Such state governing boards are 

accountable to the legislature which establishes overall higher education policies 

and controls appropriations for higher education. 

Hawaii's Constitution provides the University of Hawaii board of regents 

with "power, in - accordance -- with law, to formulate policy, and to exercise 

control over the university.. . ."8 (Emphasis added) Therefore, although the 

board of regents has power to govern the university, the final authority over 

decisions made by the board rests upon the law-making body, the state 

legislature. 

Functions of Boards of Higher Education 

Since the governing boards of American public universities are an attempt 

to reflect the views of laypersons, some authorities caution that boards should 

play a delicate role. A definition of what this role should be is of major 

concern. The Carnegie Commission recommends several functions which should 

be delegated to governing boards of higher education institutions 



A governing board should: 9 

(I) Hold and interpret the "trust'!; that is, it should define 
purposes and set standards for the institution; 

(2 )  Act as a :'buffern between society and the campus by 
simultaneously introducing necessary contact with society and 
resisting unnecessary interference; 

( 3 )  Act as the court of last resort for disagreements, the 
supreme legal authority for university affairs; 

(4) Be an "agent of change'' by deciding what should be allowed 
or encouraged to be changed; 

(5) Be responsible for the financial welfare of the campus; 

(6) Govern the institution by appointing officers and arranging 
its administrative structure. 

With respect to the relationship of the board to the president of the 

institution, the board should depend on the president for professional opinions 

and intellectual leadership.10 In its relationship with the community, the board 

should interpret educational policy and objectives to the public and respond to 

community needs by implementing appropriate programs . U  Finally, in its 

relations with the faculty, the board should assess, protect, and defend faculty 

recommendations and safeguard academic freedom. 12 

The board of regents of the University of Hawaii is, by statute, given 

power over the general management and control of the affairs of the university, 

the property of the institution, the determination and charge of tuition and the 

granting of scholarships. Definitionally, then, the board is an administrator 

and policy maker. It is left up to the board members themselves to assume 

these responsibilities and exercise powers delegated to them on behalf of the 

public. 
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Types of Governing Boards of Higher Education 

The responsibilities of the boards of higher education vary from 

institution to institution and from state to state. These functions and 

responsibilities are essentially dependent on state higher education objectives. 

On the basis of scope of responsibilities, 5 general types of boards have been 

identified: 13 

GOVERNING BOARD--legally charged with the direct control and 
operation of only a single institutional unit. 

MULTICAMPUS GOVERNING BOARD--legally charged with the 
direct control and operation of a state university or college 
system or a particular institution that has more than one 
institutional unit. In a state where a statewide agency 
carries the primary coordinating responsibility for these 
institutions, the board may have both governing and 
coordinating responsibilities but never on a statewide basis. 

GOVERNING-COORDINATING BOARD--legally charged with the 
coordination and governance of 2 or more separate 
institutions that offer programs with common elements, and 
located in a state where no separate statewide coordinating 
board exists. 

COORDINATING BOARD--legally responsible for organizing, 
regulating, supervising, evaluating, or  otherwise bringing 
together the overall policies or functions, or both, in areas 
such as planning, budgeting, and programming, but does not 
have authority to govern institutions. 

OTHER BOARD--responsible at the state level for supervising, 
accrediting, certifying, advising, or performing a similar 
function in relation to public higher education institutions, 
but does not have specific authority to govern these 
institutions or to coordinate their operations. 

The 5 types of boards Listed above can be further reduced to 2 basic 

types of governing boards. The distinction can be made between a governing 

board charged with the operation of a single institution and a governing board 

charged with the coordination and regulation of several institutions or statewide 

higher education programs. It is important to realize that whatever the type of 

board chosen, governing boards are simply mechanisms of achieving state 

objectives for higher education. 
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Institution Governing Boards. Only 6 of the constitutionally 

established boards of higher education are designated responsibility for the 

management and control of a single state institution.14 All other boards of 

higher education established by state constitutions govern and/or coordinate 

more than one institution. 

Boards responsible for a single institution may be attributable to the 

earlier era of individual colleges. For many years, most states had public post- 

high school institutions operating largely on an individual, almost autonomous 

basis.15 Single-institution boards are considered to be somewhat antiquated 

forms of management in view of the increasing number of colleges and 

universities. There are nevertheless several arguments supporting this 

particular form of management: 16 

(1) The problems of the individual institution can best be handled 
by a board serving and having responsibility for only one 
institution . 

(2) Public interest can be served by single institution governing 
boards in which more people are directly involved in the 
decision making process. 

(3)  Needs particular to an institution can be precisely handled 
through a governing board of that institution. 

(4) There is more opportunity for board members to handle 
responsibilities and to make direct, important decisions 
affecting the institution. 

For the above reasons, some argue that even within a multicampus institution, 

the establishment of separate boards for each campus might prove 

advantageous, particularly if the campuses are large and have educational 

program and characteristic campus differentiations. 17 

The arguments against single institution boards are: 18 

(1) With a profusion of boards, lines of responsibilities tend to 
become confused. 
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(2 )  Separate boards promote their own interest l b  a competitive 
manner to the disadvantage of the entire higher education 
system. 

( 3 )  It is difficult to recruit enough able members to fill positions 
of a number of boards. 

(4) A multiplicity of boards tends to create red tape and 
inefficient operation which could result in added cost to the 
public. 

With the rapid growth of universities and colleges, governing boards with 

legal responsibilities over a single institution are unlikely to be the most 

appropriate form of governance. Even in states where the constitutionally 

established higher education institutions are presently served by single 

institution governing boards, the need for a coordinating agency may be 

Indicated by the desire to include the state vocational institutions, community 

colleges, and private higher education institutions in the coordinating process 

and to handle the planning function of higher education for the state. 19 

In many instances, the concept of a coordinating board may be considered 

a reaction to single institution boards. Therefore, further arguments against 

single institution boards may be found in the discussion below on coordinating 

boards. 

Coordinating Boards. The realization that colleges have an impact on one 

another and the acknowledgment that the marshalling of a state's resources 

requires effective planning for statewide higher education goals and objectives 

have resulted in the inauguration of some form of board with coordinating 

powers. In many states, the concept of the coordinating board has been 

utilized as a means of organizing the various higher education operations. 

These boards with coordinating powers can be insertions in the Line of control 

between the legislature and the governing boards of the separate public colleges 

and universities. 20 

Although the coordinating board is frequently referred to in the literature 

as the answer to achieving some purposefill orientation to the proweration of 

separate higher education institutions, only a few state constitutions specificauy 



call for the establishment of a coordinating board for higher education.21 State 

constitutions more frequently provide for higher education boards with both 

governing and coordinating powers. Some authorities feel that the roles and 

responsibilities of coordinating boards are still developing and that it is 

necessary to define further their role in higher education. 

in general, boards with coordinating but not governing powers are Limited 

in both responsibility and authority. They have the overall responsibility of 

planning and facilitating the development of statewide systems of higher 

education, achieving balance and effectiveness by delegating authority, and 

recommending proper apportionment of funds to individual institutions. 22 In 

most cases, however, they have no direct legal power to interfere with the 

university in administrative details and in the management of its education 

affairs. 23 

The arguments in favor of boards with coordinating powers are: 

(1) Budgetary coordination is made possible by giving 
coordinating powers to governing boards. Such boards can 
provide statistical information based on standard criteria24 to 
equalize consideration for appropriations of operating and 
capital funds .2i 

(2) Boards with coordinating powers help eliminate costly 
duplication of programs and rivalry for funds and status from 
the legislature. 26 

(3 )  Coordinating boards could also provide an effective and 
economical method for long-range planning in higher 
education. 27 

On the other hand, the following arguments are made against boards with 

powers of coordination only: 

(1) The nature of each institution is varied and control may be 
best administered by a singie institution board. 29 

( 2 )  Coordinating boards could undermine both the autonomy and 
the individuality of each institution. 29 The establishment of 
coordinating boards with regulatory powers has had a history 
of eroding the institutional independence of colleges and 
unfi~ersities. ?(j 
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(3) Boards with powers of coordination may not be more effective 
nor cost-saving but may, in fact, lead to bureaucracy, red 
tape, and inflexibility in the operation of higher education 
institutions. 3 1  

Of the 27 states with constitutionally established boards of higher 

education, all but 2 states, Idaho and Wyoming, have governing boards with 

some sort of coordinating power. The greatest number of these boards govern 

multicampuses of a state university or  college system.32 Eleven states have 

constitutional provisions for boards with coordinating-governing powers due to 

a lack of separate statewide coordinating boards.33 Four states have provisions 

in their constitutions for boards which can be considered to have only 

coordinating powers. 34 

Hawaii appears to fall into the category of states having coordinating- 

governing boards of higher education. The community colleges as well as the 4- 

year campuses are under the administrative jurisdiction of the board of regents 

of the University of Hawaii. The board also sits as the post-secondary 

education commission and is designated as the state board for vocational 

education. Thus, the board of regents not only governs the university and its 

campuses, but it must also coordinate technical, vocational, semi-professional, 

and general education services and programs for the state. 

One of the suggestions considered at Hawaii's 1950 Constitutional 

Convention was that the board of regents be constitutionally delegated the right 

to control all publicly supported higher education in i . e . ,  the power 

of statewide coordination. At the time, such a provision was felt unnecessary 

as community colleges were only envisioned and the University of Hawaii itself 

had only begun its growth. The possibility of statewide control over all public 

higher education by the board of regents was left for future The 

1968 Constitutional Convention did not consider this particular issue during its 

proceedings. 

Over the almost 3 decades since the 1950 Constitutional Convention, the 

University of Hawaii has experienced phenomenal growth to its present system 

of two 4-year campuses and ? community colleges. In 1964, a system of 



community colleges was established under the administration of the board of 

regents. 37 Additionally, there has been increased interest in all aspects of 

higher education including vocational and technical education provided by the 

community colleges. 

In response to this growth of facilities and interest in higher education, 

the governor's - CORE Report recommended that the present governance 

structure of the university system be reviewed to assure that all components, 

particularly the community colleges were adequately represented. 38 The report 

also recommended that community college advisory bodies be established at each 

campus and given statutory status. 39 

According to - A Master -- Plan for Hawaii's Community Colleges, prepared by 

the office of the chancellor of community colleges, however, the present system 

of community college governance under the board of regents of the University of 

Hawaii was felt appropriate following the strong tradition of state centralization 

in both government and education.40 Although governance by the board of 

regents was not without its problems, the master plan attributed the rapid 

growth of the community colleges to the strength and viability of the governance 

structure and recommended its retention. 41 

The commission on organization of government recommended that 

community colleges remain with the university .42 The report by the commission 

expressed concern over the priority and articulation accorded community 

colleges but concluded that these problems might be aggravated by reorganizing 

the colleges under a new administrative structure. 43 

Only 2 states have constitutional provisions for a separate governing 

board for state colleges. Michigan's document provides for a state board for 

community and junior colleges with coordinating powers, while Oklahoma 

provides for a board of regents of Oklahoma colleges which is classified as a 

multicampus governing board. Both states additionally establish boards to 

govern other aspects of higher education. 
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Methods of Board Selection 

There are basically 2 methods of selecting board members of higher 

education : (I) by gubernatoriai appointment, often with senatorial consent; and 

(2)  by popular election. The appointment method occurs more frequently i~ 

constitutional provisions for the selection of higher education board members. 

Eighteen state constitutions require members of boards of higher education to be 

appointed by the governor, most with the additional requirement of the advice 

and consent of the senate.& Two of these 18 states, Echigan and Nebraska, 

also have provisions for other boards of higher education with elected 

membership. Colorado, Iowa, and Nevada provide only for higher education 

boards with elected membership. In the remaining states, the legislature either 

is given constitutional powers to provide for the selection or  assumes such 

power by virtue of constitutional silence. 45 

The merits of an elected board are as follows: 46 

(1) Education problems are of vital importance to the general 
welfare and therefore election of public representatives to 
control such activity is of political importance. 

(2 )  The public can appraise the effectiveness of controi and 
appropriateness as is reflected in the actions of their 
representatives a t  established intervals through the ballot. 

(3)  Actions of elected board members regarding educational policy 
could not be construed as reflections of views of the elected 
officials who make the appointments. 

in contrast, the followhg reflect arguments in favor of an appointed 

board: 

(1j Appointment eliminates the danger of voting without sufficient 
comprehension of the abilities needed to be a good governing 
board member and adequate apijraisa.1 of the candidates' 
qualifications. 47 

( 2 )  Better board members are acquired via appointment; well- 
qualified people are sought cut and drafted for this type of 
public service .'.4 



13) By appointing members education is kept out of politics.'Y 

During the 1968 Constitutional Convention, a proposal was submitted for 

an elected board of regents. In rejecting this proposal, Standing Committee 

Report KO. 41 declared that, in contrast to lower education, attendance at the 

university was voluntary and therefore decisions made by the governing board 

did not affect almost every member of the public. Consequently, a means for 

giving the public a direct voice in the governance of the institution was felt 

unnecessary. Additionally, no evidence was presented to indicate that the 

appointive process failed to obtain dedicated and qualified persons to serve as 

members of the board of regents. 50 

The merit of senate confirmation of gubernatorial appointees was also 

considered at the 1968 Constitulionai Convention. Because the board is not 

wholly an administrative h e  department of the executive branch, it was felt 

that a requirement of senate confirmation would further the academic freedom of 
51 ,. the university and insulate it froxi political pi-essures. ine  governor's CORE 

Report supports the present system of appointment of the board of regents and 

the university president and recommended that the selection method used be 

retained. 52 

Membership on the Board 

Qualifications. Harold C .  Eichelberger in testimony to the Hawaii house of 

representatives regarding the board of regents of the University of Hawaii felt 

that regents appointed by the governor should meet 3 qualifications: 33 

!I) Regents must have an interest in higher education and the 
university system ; 

(2) Regents must be willing to devote t i h e  and energy to serve 
the university; 

( 3 )  Regents must be competent and respected by the community 
for their judgment. 
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The Carnegie Commission on Higher Education states that in order for a 

board to function effectively it needs to be "independent, free from conflict of 

interest, competent, devoted, and sensitive to the interest of the several 

groups involved in the life of the campus".54 Constitutionally, however, there 

are no specific requirements in Hawaii's document regarding regent 

qualifications except to mandate that " [a l t  least part of the membership of the 

board shall represent geographic subdivisions of the State". 55 

A few state constitutions require age, residency, or other qualifications 

to be considered for membership on a higher education board. For example, the 

California Constitution specifies qualifications of regents as follows: 56 

Regents shall  be able persons broadly reflective of the s ta te ,  
including ethnic minorities and women. However, it i s  no t  intended 
t h a t  formulas or specific ratios he applied i n  the selection of 
regents. 

Facult-y' and Student Members. Members of the faculty are the primary 

resource components necessary to run a university. They have special needs 

and interests which should be represented in the decision-making process. 57 

Students constitute another major element of a university and should be 

accorded recognition and a voice in the decisions affecting their lives. 58 

Student and faculty representation would not only contribute toward the 

educational process but also insure more effective and acceptable higher 

education policies. 59 

During the 1968 Constitutional Convention, a proposal was submitted to 

include a faculty member and/or at least one full-time student as a member of 

the board of regents.6o An attempt was made to include an alumni member on 

the board as well.61 It was argued that faculty/student/alumni representation 

on the board would bridge a gap of communication which existed between the 

segments of the university62 and would increase participation and involvement 

in the problem-solving and decision-making function of the board, It was 

especially hoped that by giving representation to the students, student activism 

demanding input into the decision-making process would be reduced. 63 



This proposed amendment failed to pass the committee on public health, 

education and welfare at the 1968 Constitutional Convention on the ground that 

channels were already available to the faculty and the student body to bring 

grievances to the attention of the board of regents.64 Standing Committee 

Report No. 4 stated 3 additional reasons for rejecting this proposal: 65 

(1) The governor already has the power to appoint anyone, 
including a student or a member of the faculty, to the 
University of Hawaii board of regents; 

(2)  The university administration and board of regents have 
established campus policies and procedures to give student 
representatives every opportunity to discuss their views, 
their problems, and their grievances with the administration; 
and 

(3 )  I t  would be difficult for one faculty member or  one student 
representative to truly represent the many campuses which 
are part of the University of Hawaii system. 

The Carnegie Commission on Higher Education aiso opposes faculty and 

student representation on the board of the same institution because of the 

potential conflict of interest involved. Trends toward faculty unionization and 

student lobbies at state legislatures reinforce this conflict.66 The commission 

does, however, favor having faculty members and students serve either on 

board committees or  on parallel committees that meet with the boards .67 "Such 

consultation through the committee work of the boards can add both to the 

wisdom of the decisions and to the sense of legitimacy of the decision-making 

process. ,,68 

In 1971, the legislative committee of the associated students of the 

University of Hawaii prepared and had introduced a resolution requesting 

student representation on the board of regents.69 The reasons given for the 

need of a student representative were: (I) to establish Lines of communication 

between the board of regents and the community it serves; (2 )  to continue the 

validity of the board of regents by creating a diversity of viewpoints and broad 

representation; and ( 3 )  to make the board more responsive and relevant to the 

needs of youth. 70 
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Although the resolution was adopted by the senate, it failed to change the 

existing statutory provisions for board representation. It was the 

recommendation of regent Harold Eichelberger that no statutory requirement for 

student, faculty, or  administrative representation per se on the board be 

made. His recommendation was further supported by a statement made by 

Kingman Brewster , J r  . , President of Yale College : 1 2  

Trustees perform three crucial functions--maintenance o f  s tabi l i ty ,  
continuity, public confidence. Their credibility i n  the performance 
of a l l  three of these functions depends i n  significant part on the 
widespread confidence of faculty, alumni, and public that they are 
not spokesmen for any special interest inside or outside the 
University. Trustees are not "legislators." They do n o t  have--or 
should n o t  have--"constituents." Any "representation" of faculty, 
students or anyone else directly affected by their decision would 
immediately corrupt the essence of the trusteeship and turn it i n t o  a 
legislative forum of "blocs." 

In 1971, the legislature expanded membership on the board of regents from 

9 to I! members and provided that 2 of the members on the board of regents 

should serve 2 as opposed to the norn~al 4-year terms. Although not set forth 

in the Act, it was the legislative intent reflected in committee reports that at 

least one woman and at !east one person who is able to articulate a youthful 

point of view be appointed as members of the board of regents. 73 The 

executive has followed the intent of this Act although there is no binding 

d i r e c ~ v e  for such appointment. 

Only 2 states, Louisiana and Nebraska, specifically mandate that a 

student he a member of the constitutionally established board of higher 

education. The Louisiana Constitution calls for one nonvoting student member 

for each of its 3 boards of higher education. Three nonvothg student body 

presidents of the 3 campuses of the University of Nebraska are to be members of 

the board of regents. 

None of the state constitutions call for university faculty representation 

on a board of higher education. Two states, however, provide for alumni 

representation on the higher education board established in the state 

cunstiiution. In Ca!ifornia, the president and vice president of the alumni 



association of the university are ex officio regents of the University of 

California. Rather than specify that an alumni representative be a member of 

the state board of higher education, North Dakota's Constitution states that no 

more than one alumni of any one institution under the jurisdiction of the board 

sit as a member. 

Ex Officio Members. Should there he ex officio members on governing - 
boards? The Carnegie Commission opposes politically elected officials serving as 

ex officio on boards of higher education as such members increase state control 

over campus affairs and introduce conflicts of interest due to their necessary 

political partisanship. 74 

Some states constitutionally declare that certain state officials be members 

of boards of higher education. For exampie, the governors of Aiabama, 

Arizona, California, Iowa, Montana, and North Dakota are ex officio members of 

their respective governing boards of higher education. Other ex officio 

members of boards frequently mentioned in state constitutions are presidents of 

the institutions of higher learning and superintendents of public instruction. 75 

Hawaii's Constitution makes no provision for ex officio members for the 

board of regents of the University of Hawaii. The Hawaii - Revised Statutes also 

makes no provision for ex officio membership. 

Number of - Members. Eight states are silent on designating the number of 

members on their constitutionally established boards of higher e d ~ c a t i o n . ~ ~  One 

of the 8 ,  Connecticut, mandates the General Assembly to determine the size of 

membership. Twenty-one state constitutions establishing boards of higher 

education indicate the number of board members in their documents. The size 

of membership ranges from 4 regents for the University of Nebraska to 25 

regents for the University of Cahfornia. 

The number of regents for the University of Hawaii is set by statute. 

The only important change made to the nature of the board of regents 

membership since 1968 was to increase the number of regents from 9 to its 
77 . present 11 members m order to better handle the increased responsibilities of 

the growing university system 78 
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Length of -- Terms. Some state constitutions specify the length of term of 

state higher education board members. The Alabama, California, and 

Mississippi state constitutions provide for 12-year terms for their higher 

education board members. The average length of term for board members as 

provided in state constitutions is 7.8 years. Nine states additionally specify 

that terms of board members overlap. Regents of the University of Hawaii serve 

4-year overlapping terms but this condition is not stated in the Constitution. 

In general, it is thought that terms of higher education board members 

should be long and overlapping, consistent with the intention of insulating 

university boards from immediate partisan influence.79 Longer terms also tend 

to provide members with more time to become thoroughly familiar with their 

duties and to develop stronger interest and expertise in the field of higher 

education. On the other hand, longer terms make it difficult to infuse new 

educational policy or to find citizens willkg to sacrifice the time to handle the 

various duties and responsibilities of a board member. 

PART 11. PUBLIC FUNDING AND HIGHER EDUCATION 

Since the enactment of the G . I .  Bill of World War 11, there has been an 

outpouring of federal funds to assist students in obtaining an education beyond 

the high school level. Basic education opportunity grants, guaranteed student 

loans, and other higher education programs have been funded by the Higher 

Education Act of 1965 and by subsequent legislation providing for the 

supplementation and extension of these programs. In contrast to federal 

programs in elementary-secondary education, many of these measures affecting 

higher education were written without reference to state roles and 

responsibilities except in the automatic appropriation distribution formulas. 80 

Education Amendments of 1972 

In 1972 an act of significance with regard to state roles in higher 

education was passed. Under sect~on 1202 of the Education Amendments of 1972, 



states were required to establish state post-secondary education commissions, 

also called 1202 commissions, to plan for and coordinate all post-secondary 

education in the state including private colleges and proprietary institutions: 81 

Any State which desires to receive assistance under section 1203 of 
this title or subchapter X of this chapter shall establish a State 
Commission or designate an existing State agency or State Commission 
(to be known as the State Commission), which is broadly and equitably 
representative of the general public and public and private 
nonprofit and proprietary institutions of postsecondary education in 
the State including community colleges ..., junior colleges, 
postsecondary vocational schools, area vocational schools, technical 
institutes, four-year institutions of higher education and branches 
thereof. 

The institution of 1202 commissions at the state level indicated federal support of 

statewide planning nor oniy for higher education but aiso for the broader arena 

of post-secondary education. Most particularly, the establishment of these 

commissions indicated the need for state involvement with private higher 

educational i n s r i t ~ r i o n s . ~ ~  i-202 commissions aiso refiected national trends for 

centralized organization for state higher education agencies. 83 In addition, 

state post-secondary education commissions were to serve as the state agency 

for the receipt of federal funds where federal legislation dealing with higher or  

post-secondary education required, as a condition of state receipt of such 

funds, a state agency which is broadly representative of the general public and 

of post-secondary education in the state.84 Federal funds made available under 

the Higher Education Act of 1965 fell into this category. 

Another item of considerable impact contained in the Education 

Amendments of 1972 was the establishment of the State Student Incentive Grant 

(SSIG) program. This program provided 50 per cent matching federal funds for 

new or expanded state programs which aid students attending higher education 

institutions. I t  thus recognized for the first rime the important role the states 

were to play in student aid and opened the wag for subsequent discussions of 

state-federal partnership in student aid distribution and planning.85 This 

program also called for a single state agency to administer these student aid 

programs. 86 
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Hawaii and the Education Amendments of 1972 

In conformance with the federal requirements of the Education 

Amendments of 1972 and with the added recommendations of the governor's ad 

hoc commission on operations, revenues and expenditures ,87 the Hawaii Post- 

secondary Education Commission was established under chapter 305H, Hawaii 

Revised Statutes. The commission consists of the university board of regents 

and 4 additional members broadly representative of the general public with the 

president of the university acting as its administrative officer. As of 1976, 46 

states likewise have established or designated existing agencies as the state 

post-secondary education commission. 88 

As recommended by the CORE Report, Hawaii's 1202 commission was to 

serve the vital purpose of fostering effective relationships among public and 

private colleges in the state." The CORE Report further suggested increased 

state involvement with private educational institutions by recommending that: 90 

The University administration be encouraged to review how private 
facilities and other assets can be utilized to assist the State in 
meeting its higher education responsibilities. 

The creation of 1202 commissions stimulated the interest and concern of 

the states in their relationships with private higher educational institutions. 

The nonpuhlic sector, previously left to itself, was now to become an integral 

element in stateside planning for post-secondary education. A s  stated in the 

report, State and State Aid to Students Attending Independent Colleges 

in Hawaii, private and sectarian higher educational institutions help public - -  
institutions to shoulder the responsibility of educating the public. 'I Hawaii's 5 

private colleges play an important role in offering alternative academic programs 

and settings not available at the state university, i . e .  private institutions 

provide students with in higher education.92 Furthermore, equal educa- 

tional opportunity or access to higher education, whether obtained at private, 

sectarian, or  public institutions, is necessary to ensure choice and diversity to 

students of the state.93 Therefore, nonpublic institutions are essential ele- 

ments Ln the state's efforts to achieve the goals of providing both access and 

choice in higher education. 



By virtue of its defined duties, the Hawaii State Post-Secondary 

Education Commission was additionally delegated the responsibility of 

administering the State Student Incentive Grant Program. In administering the 

SSIG program, Hawaii's 1202 commission handled only the federal portion of the 

grant program with all staff and expenses paid with federal moneys. The state 

portion of the funding was administered by the University of Hawaii board of 

regents and applied only to students attending public post-secondary 

educational institutions. 

State Constitutional Conflict 

Not until 1976 has there been any state constitutional conflict as a 

consequence of state receipt of federal funds to implement the SSIG program. 

In 1976, under section 1070C-2 of P.L. 94-482, an amendment was made to the 

1972 State Student Incentive Grant program which provided that: 94 

Effective with respect to any academic year beginning on or after 
July 1, 1977, all'nonprofit institutions of higher education in the 
state are eligible to participate in the state program. 

The new federal requirement allows not only state, but all nonprofit institutions 

of higher education, such as private and sectarian colleges, to participate in the 

State Student Incentive Grant program. 

The constitutional conflict lies in the fact that, in varying phraseology, 

ail states except Vermont have constitutional provisions prohibiting the 

expenditure of state funds for sectarian purposes. Xany state constitutions 

provide that public school funds may not be used for any purpose other than 

for the support of public schools. Other states have constitutional provisions 

restricting the use of public funds only to institutions under the state's 

exclusive control. StiU other states prohibit public appropriations for any 

sectarian purpose, institutions, or society. In some states public funds may not 

be granted to sectarian educational institutions, educational institutions 

controlled by a sectarian denomination, or schools where sectarian doctrines are 

taught. Finally, some states provide that no state aid may be given to private 

schools. 95 
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Federal Constitutional Conflict 

One reason for state constitutional provisions prohibiting state aid for 

sectarian and/or private purpose finds its roots in the First Amendment of the 

U. S. Constitution. The U .  S .  Constitution provides in Article I the guarantee of 

religious freedom: "Congress shall make no law respecting an establishment of 

religion and the free exercise thereof; . . . " The establishment and free exercise 

clauses indicated an intent by the framers of the Constitution that the federal 

government, at least, should not involve itself in religious affairs, thereby 

creating a separation of church and state. 

The language found in Article I has become the focal point of controversy 

in several U.S.  Supreme Court cases dealing with state entanglement in 

educational affairs of religious institutions. It is important to note in following 

the history of these cases that, despite some question as to the exact scope of 

restriction of the U. S. Constitution with respect to religion and education, it is 

generally understood that the U. 3 .  Constitution permits a broader range of aid 

to sectarian educational institutions than do some state c o n s t i t ~ t i o n s . ~ ~  For a 

discussion of Supreme Court cases regarding types of permissible aid to 

sectarian schools, see part I of this study concerning lower education. 

One Supreme Court decision is of particular importance to the discussion 

of state aid to sectarian and private higher educational institutions. in - Tilton 

v .  Richardson, the Supreme Court upheld the constitutionality of the Higher - - - 

Education Facilities Act by allowing for the use of federal funds for the 

construction of facilities at sectarian colleges. The significance of this decision 

lies in the distinction made between church-related institutions of higher 

education from church-related elementary and secondary schools in arriving at 

the finding. 97 Chief Justice Burger stated for the plurality that: 38 

College students were less impressionable than younger persons, and 
institutions of higher learning (even though they might have ties 
with religious organizations) were not characteristically so devoted 
as parochial primary and secondary schools to propagating faith. 
Furthermore, . . . , the sort of aid given (buildings) was not likely to 
involve governmental agents in close and continued monitoring of the 
work of the iecipirnt institutions. The degree of entanglement was 



not sufficient to require invalidation under the Establishment 
Clause. 

Also : 99 

College students are not as susceptible as young children to 
religious indoctrination. College courses true to their internal 
disciplines do not provide much opportunity for sectarian 
influences. Finally, the general pattern in church-related higher 
education is of academic freedom. ?lost church-related schools seek 
to evoke a free critical response from their students. 

And it appeared that:  100 

Since religious indoctrination is not a substantial purpose or 
activity of these church-related colleges and universities, there is 
less likelihood than in primary and secondary schools that religion 
will permeate the area of secular education. This reduces the risk 
that government aid will in fact serve to support religious 
activities. 

Consequently, the decision reached in -- Tilton v .  Richardson seems to indicate 

that certain types of federal aid may be permissible for higher education while 

the same might not hold true at the lower education level. 

Federally funded higher education programs providing scholarships, 

fellowships, and loans generally make no distinction as to whether the schools 

toward which these federal funds are to be used are sectarian, private, or 

public.101 The exception is the National Defense Act which provides that funds 

may not go to a school or department of divinity. There has been "no direct 

Supreme Court decision that goes directly to the issue of general scholarship 

funds given to college students without regard to the type of institution they 

attend". lo2 Neither has the Supreme Court examined a case of assistance 

programs, such as the G .  I .  Bill, on establishment clause grounds. I03 
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Hawaii's Constitutional Provisions 

State constiturions, however, are not limited to application of the 

problems confronted by the U . S . Constitution. More rigid prohibitions against 

grants of public funds to sectarian schools are found in the constitutions of 

many states, even if such grants are found to be within the limits ailowed by 

the U . S . Constitution. lo4 Article IX, section I, of Hawaii's Constitution states 

in part:  

There shall be no segregation in public educational institutions ...; 
nor shall public funds be appropriated for the support or benefit of 
any sectarian or private education institutions. 

Further, Article V I ,  section 2 ,  reiating to taxation and finance states: 

KO tax shail be levied or appropriation of public money or property 
made, nor shall the public credit be used, directly or indirectly, 
except for a public purpose. 30 grant shail be made in violation of 
Section 3 of Article I of this constitution. 

In addition, Article I ,  section 3,  contains language sh i l a r  to the U .  S.  

Constitution's First Amendment establishment provision. The Hawaii 

Constitution expressly prohibits state aid in both the private and sectarian 

sectors. 

In order to determine the constitutionality of the use of state funds for 

tuition subsidies for students attending nonpublic post-secondary institutions, 

such as was required under the SSIG program, the question was referred to the 

attorney general of Hawaii. In an opinion dated November 3 ,  1976, the attorney 

general found that there was a state constitutional prohibition against state 

tuition subsidies for  students attending nonpublic institutions of post-secondary 

education.lo5 The opinion cited Spears --  v .  t i ~ n d a , " ~  in which a program 

involving state money given students to pap for transportation costs to and from 

private and sectarian institutions was ruled unconstitutional, and Matthews - v .  

~ u i n t i n , " ~  in which the Court noted that state transportation subsidies would 

aid in increasing attendance at private and sectarian schools and in promoting 

religious doctrines taught at these schools thereby implying p:-ohibited 



entanglement of church and srate. In light of Spears and Matthews, tuition 

subsidies were also found to be in violation of Hawaii state constiturional 

provisions. Similar state tuition assistance, whether in the form of a loan or 

grant,  for students attending sectarian institutions of higher education has 

been held unconstitutional by state supreme courts in Aiabama, Nebraska, 

Virginia, and washington .Io8 Thus, the attorney general's ruling indicates that 

the Hawaii Constitution expressly prohibits allocation of state moneys, necessary 

to match federal funds under the SSIG program, for tuition subsidies to 

students attending nonpublic institutions of post-secondary education. 

Cnder Act 14 of the Special Session of 1977, the state post-secondary 

education commission was authorized to make rules and regulations to enable the 

state to participate in certain federally funded programs available to institutions 

of post-secondary education. In addition, Act 14 restricted the use of state 

moneys appropriated for post-secondary education only to persons attending 

state-owned or state-controlled institutions and prohibited the use of state 

funds to pay for staff s-ork used ki the distribution of federai or private funds 

to students attending nonpublic institutions for which purpose only federal or 

private funds or both mag be used. 109 

Interim participation in the SSIG program was permitted to states with 

constitutional and statutory provisions prohibiting the use of state aid to 

private institutions by the use of "alternative matching funds". Under this 

plan, the private post-secondary education institutions are to provide 

"alternative matching funds" matched by federal funds used to provide tuition 

subsidies for their students. The state is to provide "state" matching funds 

matched by federai funds to be used for tuition subsidies for students attending 

public post-secondary educational institutions. However, the ad hoc 

committee on financial aid to students of the state post-secondary education 

committee noted that  this method of the use of alternative matching funds 

"cannot be expected to foster full realization of -. - the principle of access and 

ehoice".K Meanwhile, the post-secondary education commission is forced to 

make artificial distinctions in carrying out the federal SSIG program. 
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I n  its r e p o r t ,  S t a t e  Policy a n d  S ta t e  Aid to  S tuden t s  At tending  

Independent  Colleges - -  in  Hawaii, t h e  a d  hoc committee of t h e  s t a t e  pos t -  

secondary  educat ion commission on House Resolution 35-16 Request ing a  Review 

of Financial Aid to  S tuden t s  recommended seve ra l  s t e p s  b e  taken to  encourage  

access  and  choice of post-secondary educational oppor tuni t ies  in Hawaii a n d  t o  

ful ly utilize SSIG program part icipat ion.  Two actions r equ i re  constitutional 

revisions to  allow t h e  u s e  of s t a t e  f u n d s  f o r  sectar ian a n d  pr iva te  ins t i tu t ions .  

I t  was s u g g e s t e d  t h a t  Article V I ,  section 2 ,  b e  rev ised  a s  follows: 
112 

No t ax  s h a l l  be l ev ied  o r  appropr ia t ion  of pub l i c  money o r  property 
made, nor s h a l l  t h e  publ ic  c r e d i t  be used d i r e c t l y  o r  i n d i r e c t l y ,  
except  f o r  a  publ ic  purpose( . )  unless otherwise provided --- i n  t h i s  con- 
s t i t u t i o n .  No e ran t  s h a l l  be made i n  v i o l a t i o n  of Sec t ion  3 of - 
A r t i c l e  I of t h i s  c o n s t i t u t i o n .  The use of funds and --- -- 
c r e d i t  under Sec t ion  1 of A r t i c l e  I X  of t h i s  c o n s t i t u t i o n  s h a l l  not  -- - - 
be deemed t o  v i o l a t e  Sec t ion  3 of A r t i c l e  I of t h i s  c o n s t i t u t i o n .  -- - - 

a n d  t h a t  Article IX ,  section 1, b e  rev ised  in t h e  following manner :  
113 

The S t a t e  s h a l l  provide f o r  the  establ ishment ,  support and cont ro l  of 
a  s tatewide system of publ ic  schools f r e e  from s e c t a r i a n  con t ro l ,  a  
s t a t e  un ive r s i ty ,  publ ic  l i b r a r y  and such o t h e r  educat ional  
i n s t i t u t i o n s  as  may be deemed d e s i r a b l e ,  including physical  
f a c i l i t i e s  t he reo f .  There s h a l l  be no segregat ion i n  publ ic  
educat ional  i n s t i t u t i o n s  because of race ,  5 r e l i g i o n  o r  
a n c e s t r y ( ;  nor s h a l l  publ ic  funds be appropriated f o r  t h e  support o r  
b e n e f i t  of any s e c t a r i a n  o r  p r i v a t e  educat ional  i n s t i t u t i o n ) .  No 
g p r o ~ i a t i o n  of public --L funds d i r e c t l y  o r  i n d i r e c t l y  may be made to 
any school o r  K s t i t u t i o n  of Learning - norowned -- or exclus ive ly  con- 
t r o l l e d  Q t h e  S t a t e  o r  a  department of t h e  S t a t e ,  providedr  t h a t  t h e  
Le8is la ture  may appropr ia te  funds and the  pub l i c  c r e d i t  may be --- 
used t o  provide f o r  scholarsh ips ,  a and g r a n t s  t o  persons - -  
a t t end ing  o r  planning - -  t o  a t t end  nonprof i t  - i n s t i t u t i o n s  of 
pos tsecondary  educat ion i n  the  S t a t e  whose primary purpose As to 

rovide postsecondary education and - - not  - r a o u s  t r a i n i n g  - o r  
gheologiral  educat ion piovided t h a t  no sucn s c h o l a s h i P P  -2 loan or 
g r a n t  may made t o  a  s tudent  en ro l l ed  o r  planning t o  e n r o l l  i n  5 - - - 
r e l i g i o u s ,  seminarian o r  theologica l  program. No such funds s h a l l  be -- - - 
made a v a i l a b l e  t o  s tudents  attending o r  p l a n n a  t o  a t t end  % -- --- -- 
i n s t i t u t i o n  =+ discr iminates  b e c a u s e 2  race ,  s ex ,  r e l i g i o n ,  o r  - - 
a u c e s t z  -- 

Additionally, a  Hawaii Instruct ional  Gran t  Program is recommended to  be 

establ ished u n d e r  chap te r  305H, --A Hawaii Revised Stat t t tes  , to implement a  tuition 



assistance program for accredited post-secondary education to be funded by the 

state and federal governments and administered by the state post-secondary 

education commission. 114 

Constitutional amendments would have to be adopted in states with 

provisions prohibiting grants of public funds to private and/or church-related 

schools before any program of direct state aid to these institutions, such as is 

the case with the SSIG program, could be enacted. If the Hawaii Constitution is 

to be revised to allow state aid to private and sectarian education institutions, 

the following questions should be considered: 115 

Should public funds help support education? 

(1) Can some public purpose better, more economically be 
realized through private or sectarian educational institutions? 

(2) W i l l  public support of nonpublic schools adversely affect the 
public educational institutions, impairing state commitment to 
public education? 

If support be given, what forms and amounts of support are 
desirable? 

(1) Is there a reason for distinguishing between elementary and 
secondary schools and higher education? 

(2) Is there reason to prefer direct or indirect assistance? 

( 3 )  If a different degree or kind of aid is to be permitted for 
private and sectarian higher education institutions, should 
the differences be made explicit in the constitution or left to 
legislative and administrative discretion? 116 

Whether the present so-called interim participation will be changed to 

require states to fund private post-secondary education must be considered in 

view of the number of states with constitutional provisions against such 

funding. Finally, the U .S .  Senate and Conference Committee Reports to P . L .  

94-482 recognize the existence of state constitutional prohibitions against state 

aid to nonprofit educational institutions but it is not clear that the intent of 

Congress was to require state constitutional amendments in order to continue 

state participation in the program. U7 
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Although there is evidence of increasing federal support in the area of 

post-secondary education, actions which require state constitutional revisions to 

further federal objectives should be carefully examined before they are 

implemented. It was the intent of the 1950 Constitutional Convention to 

explicitly prohibit appropriation of public funds for sectarian or private 

purposes. The committee on education stated: U8 

Your Committee has incorporated a prohibition against the 
appropriation of public funds "for the support or benefit of any 
sectarian, denominational or private educational institution.'' 

The present constitution, Article IX, section 1, reads in part:  

... Nor shall public funds be appropriated for the support or benefit 
of any sectarian or private educational institution. 

clearly spelling out the prohibition of specific uses of state aid. Furthermore, 

it is argued that educational funds diverted to nonpuhlic education institutions 

reduce funds available to public education institutions. '19 More importantly, 

opponents to state aid for nonpublic use contend that indirect benefits, such as 

tax exempt status and funds for construction from the Higher Education 

Facilities Act of 1965, available to nonpuhlic educational institutions are 

substantial and sufficient. 120 

There is a definite trend in states' interest in "independent higher 

education resulting from the contributions made by independent colleges and 

universities toward the achievement of goais for postsecondary education". I21 

Nevertheless, this inclusion of the nonpubiic sector of education in state pplan- 

ning should, according to the education commission of the states, be 

'!constructed within tile legal and constitutioilal pi-ovisions that apply at both 

state and federal levels" 122 Financing student aid programs in higher 
123 education to provide access and choice is not enough. These programs must 

also provide an effective, -- i .  e .  quality, system of higher education .I2* Whether 

or  nor this is best acconipiishea through constitutional revision will be an 

important decision likely to affect future directions LI state planning for all 

aspects of post-secondary education 



PART 111. TUITION POLICY AND NIGHER EDUCATION 

Among the powers of the board of regents of the University of Hawaii is 

the regulation of tuition fees, chapter 304-3, Hawaii Revised Statutes. A t  the 

1968 Constitutional Convention, a constitutionai amendment was proposed which 

provided that residents attending state institutions of higher learning, 

vocational and technical schools would not be charged tuition: 125 

Section 1. The State shall provide for the establishment, 
support and control of a statewide system of public schools free from 
sectarian control, a state university, public libraries, colleges, 
and institutions on vocational and technical learning and such other 
educational inststions as m a y  be deemed desirable, including 
physical facilities thereof of which there will be no tuition 
charged of residents. There shall be no segregation in public 
education3 institutions because of race, religion or ancestry; nor 
shall public funds be appropriated for the support or benefit of any 
sectarian or private educational institution. (Emphasis added) 

I t  was argued by proponents of the aaenckent that xany state 

universities charge no tuition and that the University of Hawaii should follow 

their example. To offset the costs of a tuition free policy for state residents, it 

was suggested that out-of-state tuition to nonresidents be increased. 126 

On the other hand, it was argued that: 127 

(I) Such a generalized constitutional provision for no tuition 
i+-ould restrict the power of the legislature in determiniig 
educational policies in terms of needs, resources, and the 
best approach in terms of conditions existhg at any given 
time; 

( 2 )  The greatest econmic barrier to higher education nap not be 
tuition but other barriers such as living away from home. 
fainiiy economics, and high fees and the high cost of campus 
activities ; 

(3)  The cost to the state -#ould be prohibithe, and the effort of 
the State to fully support the K-12 public school system may 
be seriously impeded; 

141 Specific reference to !$no tuition'. ivould stiii permit the 
legislature or  the board of regents to impose substantial fees 
in lieu of tuition, as is being done in many state universities; 
and 
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(5) Setting a high out-of-state tuition for nonresident students 
will not make up for the anticipated loss of an estimated $3.2 
million (based on 1967-68 enrollment figures for the entire 
University of Hawaii complex including community colleges). 
This estimated dollar loss in state revenues was obtained from 
the business office, University of Hawaii. 

The committee on public health, education, and welfare rejected this proposal. 

A floor debate at the Convention also considered the concept of free education 

for resident students at the University of Hawaii. The proposal stated in 

part: 128 

The University of Hawaii is hereby established as a state university 
which shall be free for undergraduate residents of Hawaii and 
constituted a body corporate. 

The term "undergraduate" in this proposal would have included students 

pursuing community college and adult education and other programs at the 

undergraduate level. 129 

Proponents of a free undergraduate education argued that: 

(1) States such as Alaska, Arizona, Arkansas, California, 
Delaware, Florida, and Idaho provide free tuition for higher 
education and Hawaii should do the same. I30 

( 2 )  Tuition free education could supply the state with 
professionals rather than recruiting from other states ,131 

( 3 )  A tuition-free policy provides equal educational opportunity 
to all students ,132 

(4) The available state scholarship and loan programs are not 
adequate and pose qualification requirements which hinder 
those needing financial aid from receiving assistance. 133 

(5) A tuition-free education would enable the state to provide 
higher education to all. 1 3 4  

(6)  Higher education has become a minimum requirement of every 
citizen and a tuition-free policy would help meet this 
requirement. 135 



(7) Monetary values cannot be placed on an investment such as 
education. 136 

Opposition to a constitutional amendment providing tuition-free higher 

education was based on the following arguments: 

(1) Those who could pay, should pay; i . e . ,  tuition should be 
based on the ability to pay and state funds would be more 
wisely spent by aiding students in financial need rather than 
offering free education to every student. 137 

(2)  The state had already made available scholarship and grant 
programs to meet the needs of students requiring financial 
aid.138 

( 3 )  The costs of providing a tuition-free higher education would 
increase enrollment and consequently require raising 
additional revenues ,139  

(4) The costs of a tuition-free policy would be prohibitive 
causing budgetary strain at a time when even lower education 
needs and services cannot be adequately met. l 4 0  

(5) The value of one's colle~e education is appreciated when one 
contributes toward it . I b -  

( 6 )  Increased enrollment as a result of a tuition-free policy 
implies hidden costs such as the need for additional staff, 
facilities and programs 

(7) A tuition-free policy is a legislative problem which should not 
be limited by constitutional prohibitions.143 

In concluding the debate, it was stated that the basic issue of the 

feasibility of a tuition-free higher education policy was a decision which should 

be left to the legislature and settled in light of other budgetary 

considerations .la The proposal was defeated by the Convention. 

Although proposals for a tuition-free higher education were not accepted 

at the 1968 Constitutional Convention, the idea of changing the tuition structure 

is not dead. For example, in 1974 the state legislature enacted a bill which 

allows senior citizens who are 60 years of age or  older to enroll in regular credit 

courses on a space available basis at the University of Hawaii without charge. 145 

Act 16 of the 1975 legislature eiimir.ated statutory requirement for  a minimum 
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resident tuition fee at any University of Hawaii campus, including a community 

college. 

The governor's ad hoc committee on operations, revenues and 

expenditures recommended a restructuring of the tuition rate which stated 

that: 146 

A policy be enunciated and implemented which, over a reasonable 
period of time, would establish tuition schedules for the upper 
division and graduate/ professional schools so as to provide at least 
25 per cent of educational costs. Factors that make up educational 
cost should be clearly identified and quantified, and students, the 
University administration, the Legislature and the public should be 
involved in the definition of these factors. 

In conjunction with this recommendation, the committee felt that the state should 

establish a long-term loan prograii to aid qualified persons, regardless of their 

economic levels, to pursue further education .I4? The Carnegie Commission on 
, ,148 Higher Education also supports a policy G I .  

... no tuition or very low tuition ... charged for the first two years 
in public institutions including the community colleges, state 
colleges and universities. 

A review of the constitutions of the 50 states indicates that the 

constitutions of Arizona, North Carolina, and Wyoming specifically provide for 

higher education which is "nearly as free as possible". North Dakota's 

Constitution states in Article VIII.  section 184: 

The legislative assembly shall provide for a uniform system of free 
public schools through the state, beginning with the primary and 
extending through all grades up to and including schools of higher 
education, except that the legislative assembly may authorize 
tuition, fees and services charges to assist in the financing of 
public schools of higher education. 

Eight states149 constitutionally mandate their respective legislatures to provide 

gratuitous education to students between the elementary school age (usually 6 

years of age) and 21.l~' The constitutional intent of language such as "the 



maintenance and establishment of free public schools for all children between the 

ages of 6 and 21 years"151 should be interpreted with care. The inclusion of 

students of college age in the group which qualifies for free public education 

does not, in itself, indicate a mandate for tuition-free college or university 

education. Other state constitutions provide for a university fund or tax for 

use by the state university or institutions of higher education, but,  do not 

specify that the funds are to be used to implement a mition-free policy at these 

institutions . 

Higher Education and Equal Education Opportunity 

Hawaii, along with states such as Kansas, New York, Ohio, Montana, and 

Wyoming. has adopted the policy of providing each high school graduate or 

otherwise qualified person an opportunity to enter a state higher education 

institution. 'j2 This policy of universal access means an opportunity to obtain 

higher education for disadvar,taged groups by equalizing factors which would 

otherwise prohibit admission of these disadvantaged groups at institutions of 

higher learning. Universal access places identified disadvantaged groups in 
153 Hawaii--the low-income, geographically isolated, and ethnic minority groups -- 

on equal footing with all other applicants to state higher educational 

institutions. 

State efforts to provide adequate financial support to equalize educational 

opportunity is a major factor in realizing universal access. A little or no tuition 

policy is one means of equalizing educational opportunity. Other means which 

could help achieve universal access include increased state scholarship and 

tuition waivers, an efficient statewide community college system,154 and a review 

of admission poiicies . 155 

Programs such as the Basic Educational Opportunity Grants (BEOG) 

program in the Educational Amendments of 1972 represented a major step toward 

a federal policy to aid higher education by primarily encouraging equality of 

opportunity. The BEOG program additionally was expected to provide 

students with choice of institutions, assist both public and private institutions, 
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and ensure a large flow of student aid to states and institutions with a large 

enrollment of low-income students. 157 

At the state level, several constitutions contain language which indicates 

state policy of equal education opportunity at all educational levels. Examples 

are the constitutions of Montana which, in Article X,  section 1, states: 

It is the goal of the people to establish a system of education which 
will develop the full educational potential of each person. Equality 
of educational opportunity is guaranteed to each person of the state. 

and of New Mexico's provision in Article XII, section 1: 

A uniform system of free public schools sufficient for the education 
of, and open to, all the children of school age in the state shall be 
established and maintained. 

Before such language is considered for insertion into the constitution, some 

vital policy questions must be addressed: 158 

Does the state have the responsibility to equalize the opportunity of 
all students in providing public higher education? 

At what level do tuition and other fees become a deterrent to 
education of the total public and result in only the middle and upper 
class obtaining the educational advantages? 

Can a state deny a public service such as an education on the sole 
basis of the economic condition of the recipient? 

Answers to these questions should be sought in view of state policies of 

access and choice. Equalizing educational opportunity through a low-tuition 

policy or  tuition subsidies such as loans and scholarship could provide some 

answers. Tuition subsidies funded by state and federal governments can 

provide a timely and effective means of aiding students at public and nonpublic 

higher education institutions. The result of state involvement in state-federal 

programs for higher education may require state constitutional changes. 

Therefore, careful consideration must be given to the necessary points of 

revision to ensure a f i rm and effective basis for future state educational 



decisions and policies. For a further discussion on equal education 

opportunity, see part I of this study concerning lower education. 
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