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Article IX
EDUCATION

PUBLIC EDUCATION

Section I, The State shall provide for the establishment, support and con-
trol of a statewide system of public schools free from sectarian control, a state
university, public libraries and such other educational institutions as may be
deemed desirable, mcluding physical facilities therefor. There shall be no segrega-
tion in public educational institutions because of race, religion or ancestry; nor
shall public funds be appropriated for the support or benefit of any sectarian or
private educational institution.

BOARD OF EDUCATION

Section 2. There shall be a board of education composed of members who
shall be elected by qualified voters in accordance with law. At least part of the
membership of the board shail represent geographic subdivisions of the State.
TAm HB 4 (1963) and election Nov. 3, 1964}

POWER OF THE BOARD OF EDUCATION

Section 3. The board of education shall have power, in accordance with
law, to formulate policy, and to exercise control over the public school system
through its executive officer, the superintendent of education, who shall be ap-
pointed by the board and shall serve as secretary to the board. [Am HB 421 (1964)
and election Nov. 3, 1964]

UNIVERSITY OF HAWAIL

Section 4. The University of Hawaii is hereby established as the state uni-
versity and constituted a body corporate. It shall have title to all the real and
personal property now or hereafter set aside or conveyed to it, which shall be heid
in public trust for its purposes, to be administered and disposed of according to
faw.

BOARD OF REGENTS; POWERS

Section 5. There shall be a board of regents of the University of Hawaii,
the members of which shall be nominated and, by and with the advice and consent
of the senate, appointed by the governor. At least part of the membership of the
board shall represent geographic subdivisions of the State. The board shall have
power, in accordance with law, to formulate policy, and to exercise control over
the unpiversity through its exscutive officer, the president of the university, who
shall be appoinizd by the board. [Am HEB 253 (1964) and clection Nov. 3, 1964]
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Chapter 1
INTRODUCTION

State Responsibility for Public Education

What are the state's reponsibilities for education and how are they to be
carried out? Since the U.S. Constitution contains no explicit statement on
education, authorities believe that education is a state responsibility. This
belief is based on the Tenth Amendment to the U.S. Constitution which states:

The powers neot delegated to the United States by the constitution,
nor prohibited by it to the states, are reserved to the states
respectively, or to the people.

The responsibility for education is considered to be within the "reserved
powers" of the state. Within the limits of other U.S5. constitutional

requirements, each of the states are sovereign in educational matters.

Terminology and Specificity

In examining constitutional provisions relating to education, the
underlying question is "Should provisions for education, educational functions,
and institutions be contained in Hawaii's constitution and if so, to what extent?”
The problems of terminology and specificity are based on the extent of detail
deemed necessary such as: Is it adequate to simply establish a public school
system, or is it necessary to define what this means? Is it necessary to define
the total education program to include such features as libraries, educational
research, or types of education? I[s it necessary to designate the recipients of
public education, to require minimum operation of public schools and minimum

attendance age?

Arguments related to terminology and specificity are as varied as the
provisions in the constitutions of the 50 states and are based on the particular

interpretation of the function of the constitutional document itself. Those who

[



LOWER EDUCATION

favor specificity may argue that the constitution should reflect existing
conditions and should at least contain references to the multiple aspects of
education. In this way, the constitution is viewed as a guideline for future

action.

On the other hand, others may argue that the constitution is a preamble
to a statutory enactment and should be unencumbered by detail and references.
The feeling that specificity should be left to statutory rather than constitutional
provisions is reflected in some states such as Texas. In a report entitled, The

Impact of the Texas Constitution on Edﬁcation,}‘ it is stated:

Some state constitutions provide in detail the nature of the state
elementary and secondary education agencies. This provision
obviously restricts the legislature from later altering the system
of educational governance. Others, such as the Texas Constitution,
note only that the state shall provide for public education and leave
the task of creating an agency or agencies to the state legislature.
This approach gives the state legislature much more flexibility to
deal with elementary-secondary education.

Definition and Organization

Defining Public Education. "Public education" is not readily defined

either in state constitutions or in state statutes. In the broadest sense, the
term "public education" refers to all educational activities which are wholly or
partially supported by public funds, including education programs {from
kindergarten through college, and graduate and postgraduate programs.
However, "public education” is also commonly used to refer to only those state
or locally funded and administered educational institutions and programs which
are normally graded K to 12. This application of the term "public education™ to
encompass grades K to 12 coincides with the definition applied in section 298-1,

Hawaili Revised Statutes, which states: "All academic and noncollege type

schools established and maintained by the department of education in accordance
with law are public shools.® Section 298-2, Hawail Revised Statutes, further
specifies that: "The schools may include high schools, kindergarten schools,

schools or classes for pregrade education, boarding schools, evening as well as

day schools. ™



INTRCGDUCTION

This distinction is also used by the Hawail Siatewide Executive Budget
System. In the statewide program structure, the educafionsl system mandated
by Article IX, section 1, of the Hawaii State Constitution is designated as Formal
Education, one of I major programs. The formal education program is composed
of 2 principal sub-programs: lower education and higher education. The lower
education program administered by the department of education coincides with
grades K to 12 which will be used throughout this discussion when referring fo
"public education"”. Institutions of learning which accommodate post-high school
students, smcﬁ as 4-vear colleges and universities or other post-secondary

institutions will be discussed in part II of this study.

L



Chapter 2
BACKGROUND

Public Education in Hawaii

Historical Background. Public education was established in Hawaii in 1840

under King Kamehameha III. The public school laws, which were enacted only 3
years after Massachusetts established its public school system, provided for
compulsory education for children ages 4 to 14 and required communities to

establish and maintain schools.}

The pattern of centralized control over the public school system, which
developed after 1840, did not change significantly when Hawaii became a
territory of the United States in 1900. With statehood, the Reorgnization Act of
1959 redesignated the territorial department of public instruction as the state
department of education and continued the pattern of a centralized statewide
system in contrast to the predominating pattern of independent, local school
districts found in other states. In addition to being one of the oldest public
education systems in the nation, Hawail's single system ranks as the tenth

largest in the nation.2

Organization and Structure. To manage Hawaii's public school system the

department of education {DOE) has 3 interrelated levels of operation:‘g

-~State Level: There is one school district headed by an elected nine-
member board of education, which has no fiscal powers. The board
appoints a superintendent of education, who serves as its executive
officer. The superintendent has four major offices, headed by an
assistant superintendent: business services, instructional
services, library services, and personnel services.

--District Level: The 222 regular public schools and 5 special schools
are grouped intc seven districts headed by a district
superintendent, appointed by the Superintendent. The district
office directs and coordinates busipess affairs, personnel services,
and special education schools; facilitates the implementation of
curriculum and the dissemination of information; administers pupil
personnel services and maintains communication between the DOE and
the community. District Advisory Councils, established in each of

6



BACKGROUND

the seven school districts by the Legislature in 1966 and appointed
by the governor, provide the public with an opportunity to express
concerns and interests on educational matters.

--School Level: Schools are headed by primcipals whe report to the
respective district superintendents. Schools are generally
organized by elementary, intermediate, and high school grade levels,
although variations of this basic pattern exist. In 1976-77, there
were over 174,000 regular and special education students in the
public schools on seven islands in grades K through 12.

Governance. Responsibility for public education is shared by the
legislature, the executive, and the beard of education. The respective roles

‘ , 4
are summarized as follows:

Legislature--establishes the overall structure of state government;
legislates basic policies for the provision of public services;
establishes the basic controls for the management of public
resources; and appropriates funds for the operation of public
programs, including education.

Executive~~executes all laws, and generally supervises all executive
agencies.

Board of education--formulates educational policy in accordance with
law, and through the superintendent of education, manages and
operates the state school system and regulates the licensing of
private schools.

Funding. Hawaii is also unique in the manner in which public education is
funded. The state legislature, which has the taxing power of the state,
appropriates funds to finance the entire statewide system. The legislature and
the governor exercise fiscal control over all expenditures for public education.
Unlike the other 49 states, no real property taxes are used to support the
public schools. Approximately 85 per cent of the moneys appropriated by the
legislature for public education comes from the state general fund with the
balance from special funds or from the federal government. The state general
fund is primarily derived from excise taxes, personal income taxes, and

. 5
corporate mcecome taxes.,

3



LOWER EDUCATION

General Constitutional Provisions

To obtain comparative information, constitutional provisions for education
from 49 other states were examined. All but 18 state constitutions contain a
separate constitutional article entitled "Education”. Of the states which do have
an education article, many also contain educational provisions in other articles.
The executive article most frequently contained provisions relating to the
superintendent of public instruction or education, particularly if this office was
an elected one. The most widely scattered arrangement of provisions relating to
education is in North Dakota's document which not only has an education article
{(Article VIII}, but also has references to education in 7 other articles: IX
Scheol and Public Lands; XI Taxation and Revenue; XII Public Debt; II
Legisiature; XiX Public Institutions; Il Executive; and 2 amendment articles,

numbered 54 and 87.

Of the states which do not have a separate article on education,
educational provisions are contained under the following kinds of headings:
health, education and welfare (Alaska); education and school lands (Idaho,
lowa, Oregon, and South Dakota); the encouragement of literature
(Massachusetts); school funds, education, science (Minnesota); education, state
institutions, promotion of health and morals, public buildings (Wyoming);
taxation and finance (New Jersey); miscellaneous provisions (Tennessee and
Vermont); encouragement of literature, trades, etc. (New Hampshire);
education, municipal home rule (Maine); education and public lands (South
Carolina}; education--the public free schools (Texas); and school and public
lands (North Dakota). Oregon additionally is the only state to have a separate

article for higher education.

In regard to article length, i.e., number of sections within an article,
Wyoming's document is the lengthiest, consisting of 23 separate sections. In
contrast are education articles contained in 2 brief sections in the constitutions
of Alaska, Illinois, Marviand, New Jersey, and New York. These 3 sections
usually deal with 4 subject areas: public education, higher education,
governance and/or financing of education. Of note are the more unusual

documents of some of the New England states--Massachusetts, New Hampshire,
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and Vermont--which contain one paragraph related to education, consisting of
one or 2 sentences. An example is New Hampshire's provision which instiructs
legistators and magistrates to “cherish the interest of literature and the
sciences” and fo "countenance and inculcate the principles of humanity and
general beneveleﬁce”.e The provision for education in the National Municipal

League's Model State Constitution is contained in one section of Article [X

entitled education. This section simply mandates the legislature to provide for a
system of free public schools and such other public educational institutions,
including public institutions of higher learning, as may be desirable. Hawaii
and Alaska are cited as sources for the arrival at such a terse constituiional

. 7
statement on education.

In reviewing the constitutional provisions for public education among the
50 states, all but £ staltes explicitly designate the responsibility of education to
the "state”, "legislature”, or "general assembly”. The documents of Maine,
Massachusetts, New Hampshire, and Vermont contain provisions for education
which seem characteristic of most of the New England states. Chapter V,
section II, of the Massachusetts document reads in part, "it shall be the duty of
the legislatures and the magistrates {o cherish the interests of literature and
the sciences...." Vermont's Constitution states, "a competent number of
schools ought to be maintained in each town...for the convenient instruction of

vouth™ (Ch. 2, sec. 84},

Specific Constitutional Provisions

Defining a Public School System. Only 3 state constitutions do not

contain provisions which mandate the legisiature, general assembly, state, or
towns to maintain, support, promote, cherish, or establish 2 uniform, thorough,
3

and efficient public or common school system. These states sre [owa, Masgsa-

chusetts, and New Hampshire.

Twelve state constitutions contain provisions for 2 frees public school

system and define the public school system as {ollows:

o



LOWER EDUCATION

4y Arizona--kindergarten, public school, high school, normal
school, university, and industrial schools.

(2) California~--kindergarten, elementary, secondary, state, and
technical schools.

{(3) Connecticut~--free elementary and secondary schools.
{4) Ilinocis--public schools through the secondary levels.

(5) Kansas--common and higher grade schools, including normal,
preparatory, colleges, and universities.

(6) Michigan--free public elementary and secondary schools.

(7) Montana-~-free quality public elementary and secondary
schools.

(8) North Dakota--primary to normal and college courses.

(9) Utah--kindergarten, primary, grammar, high school,
agricultural college, a university, and other educational
institutions as the legislature may provide.

(10} Virginia~--free public elementary and secondary schools.

() Washington--common schools, high schools, normal, and
technical schools.

(12) Wyoming--free elementary schools, a university, and other
educational institutions as deemed necessary.

A "free system of public schools” was a constitutional issue for Hawaii's
1950 and 1968 Constitutional Conventions. Proponents felt that parents should
not be obligated to raise funds to help pay for supplies and equipment or school
activities not funded by the state. But the majority view felt that the word
“free” had deep implications for Hawaii's budgeting process and rejected the
proposed amendment.s Consequently, Hawaii's Constitution does not provide
for a free public school system, nor does it define the public school sysfem in

the same manner as the 12 states enumerated above,

Those who favor defining a public school system in the constitution
maintain that there is a need to guarantee what may be considered barely
minimal education. Such specific provisions as the guarantee of education
through high school expresses the philosophy of the constitution, applied in

10
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minimal practical terms. Those who would oppoese such a provision feel that
spelling out a specific minimum goal for education could lead to establishment of
that minimum as the maximum expectation. Furthermore, the present need for
increased opportunity for higher education might be minimized by overemphasis
on guarantees for education through high school. It is felt that constitutional
guarantees in such instances replace what should be continuaily changing

statutes, adjusting to different needs as they arise.g

Other Educational Programs. Of those 12 states which constitutionally

define a public school system, several mention technical and industrial schools.
Additionally, Mississippl, in a section other than that establishing a public
school system, mandates the legislature to provide institutions for education of
the handicapped. Hawaii, Iowa, Michigan, Montana, and Wisconsin provide for
public libraries. Nebraska's Constitution requires the state to provide schools

for delinquents under 18 years of age.

There are those who favor constitutional enumeration for such other types
or levels of education in addition to the K to 12 foundation program, such as
adult education, technical and industrial schools for vocational education, public
libraries, and educational research centers. These proponents argue that the
specific reference to each of the contributing levels and areas of education
indicate recognition and encourage their continuation and best use. The
broadened scope of education is thus illustrated by reference to existing levels,
in turn resulting in encouraging appropriate change in each era or the creation
of new levels of education when necessary. These proponents argue that the
constitution, while serving as a guide to the future, molds the future by
beginning with recognition of the present--and should be changed to reflect the

changes of the present over the past.m

Those who feel that ho constitutional provision is necessary argue that
changes 1in types of institutions take place constantly. A well-written
constitution is, in itself, a preamble for statutory action to follow. It is felt
that to include each category of educational activity or program is to risk

antiguating these provisions in the immediate future.

11



LOWER EDUCATION

Minimum School Operation, Attendance, and Recipients of Public

Education. Nineteen state constitutions contain provisions which designate that
a free public school system shall be maintained for "all residents" or "children
of school age in the state”. These are Arizona, Arkansas, Colorado, Delaware,
Mississippi, Missouri, Montana, Nebraska, New Jersey, New Mexico, New York,
North Carolina, North Dakota, South Carolina, South Dakota, Utah, Virginia,

Wisconsin, and Wyoming.

Thirteen state constitutions contain provisions which designate what
"school age™ may consist of. An illustrative provision is that of Alabama, which

reads:

The Legislature shall establish, organize, and maintain s l1liberal
system of public schools throughout the State for the benefit of the
children thereof between the ages of seven and twenty-one years.
{Art. X1V, sec. 256).

The other constitutions which stipulate age are: Arizona, 6 to 2l
Arkansas, 6 to 2I; Colorado, 6 to 21, Idaho, 6 to i8; Mississippi, 6 to 2i;
Missouri, up to 21; Nebraska, 5 to 21; New Jersey, 5 to 18; Oklahoma, 8 to 16;
Oregon, 4 to 20; Wisconsin, 4 to 20, and Wyoming, 6 to ZI. Seven state
constitutions contain provisions for compulscry attendance. Those are
California, Delaware, ldaho, North Carolina, Oklahoma, Virginia, and Wyoming.
Nevada’s and New Mexico's constitutions mandate the legislature to enact

compulsory education laws.

Nine state constitutions provide for the minimum operation of state
schools. In many instances, such a provision is contained in a section
regarding the allocation of the state school fund. Such allocation of funds is
usually made on the basis of 2 criteria: (1) enrcllment in attendance area,
school district, or county: and (2) the minimum operation of public schools in
that district which ranges from 3 months out of a year to 9 months a year.
These states and the period of time required for minimum operation are:
Arizona, 6 months; California, 6 months; Colorado, 3 months; lowa, 3 months;
Nevada, 6 months; North Carolina, 9 months; Oklahoma, 3 months; Wisconsin, 3
months; and Wyoming, 3 months. Nebraska's Constitution designates the

legislature as responsible for determining this matter.

12
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Article IX of the Hawaii State Constitution

In the Hawaii State Constitution, provisions for education are contained in
the § sections of Article IX.

Section 1 of Article IX on Education in the Hawaii State Constitution

contains:

(O A general mandate to the state to establish, support, and
control:

(A) A statewide public school system;
(B) A state university;

{C) Public libraries and other educational institutions as
may be deemed desirable.

(2) A prohibition of discrimination in public educational
institutions because of race, religion, or ancestry.

(3) A prohibition of the use of public funds for the support or
benefit of any sectarian or private institution.

Sections 2 through 5 of this Article contain provisions for a state board of
education, a state superintendent of education, a board of regents, and a

president for the University of Hawaii.

Other provisions of the Hawaii State Constitution that affect the

governance of public education include:E2

Articie III, section 1, which provides that "[t]he legislative power
of the State shall be wvested in a legiglature..."; Article IV,
section 1, which provides that "[tlhe executive power of the State
shall be wvested in a2 governor'; Article IV, section &, which
specifies that "l[e]ach principal department shall be under the
supervision of the governor..."; and Article IX, section 3, which
provides that "[t]he board of education shall have power, in
accordance with law, to formulate policy, and to exercise control
over the public school system through its executive officer, the

superintendent of education....”
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Amendments to Article IX. In 1964, 3 constitutional amendments to Article
IX on education were approved by the electorate. Although the 3 amendments
have not affected the broad outline of education contained in this Article, they

have affected some of the more specific constitutional aspects of education in

Hawaii.
The amendments have affected the foliowing sections:

(1) Section 2 provides for the selection of the state board of
education. Initially, members of the board were appointed by
the governor, with the advice and consent of the senate,
from a list of nominees submitted by local school advisory
councils. A constitutional amendment in 196413 deleted this
provision and established an elected school board, the
membership of which was elected from geographic
subdivisions of the state.

(2) Section 3 contained a provision making the superintendent of

public instruction an ex officio voting member of the board of

education. A 1964 amendment took away the ex officio voting
membership status of the superintendent, changed the title
from superintendent of public instruction to superintendent
of education, and designated the superintendent secretary to
the board. 14

(3) Section 5 describes the method of selection and the powers of
the board of regents. A constitutional amendment deleted
that part of this section which designated the superintendent
of education and the president of the university as ex officic
voting members on the board of regents.13

In 1970, the legislature approved a constitutional amendment to abolish the
elected board of education and allow for the existence of a board with its status
to be set by law but without the power to appoint the superintendent of
educaticn.le Malapportionment of the elected board was listed as one of the
reasons the legislature submitted the amendment to the electorate. The proposal

was defeated by the electorate.

Since 1968, there have been numerous legislative proposals to amend the
education article. The majority of these focus on changes in the governing
bodies of the public school system and the university rather than on any other

area of the educational provisions in the Constitution. They include legislative

14
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proposals to change the duties and powers of the board of education; to change
the method of selection of the board from a popularly elected board to a board
that is appointed by the governor; to reorganize the governance structure with
a system of school advisory councils at district and state levels; to provide for a
single executive to be a gubernatorial appointment; and to provide for the

election of the superintendent of education.l?

In 1874, a vreport of the Joint Senate-House Interim Commiftee on
Education in accordance with Senate Concurrent Resclution No. 66, Regular
Session of 1973, recommended a 3Y%-member board to meet reapportionment
requirements, and suggested an alternative structure where: (1) each school
would have a school council "to review the programs and operations of the
school, to assess the needs of the school and how well the school progresses in
meeting those needs, and to suggest improvements; (2) members of the district
school advisory councils would be selected by the school councils; and (3) the
beard of education would be an advisory group, selected by the school councils

and the superiniendent would be appointed by the governor™,
. . . . 18
An explanation for this alternative was given:

...public participation should occur at the school level more than at
any other level in the system’s hierarchy. The school level presents
the most tangible opportunities for parents to seek improvements in
education. There is a clearer and wore direct interaction between
the school and the parents than between any other level in the DOE
structure and the parents. Your Committee also believes that public
participation at the school level should be institutionalized and
formalized and that it should be secured apd recognized under some
legal framework.

The committee report was not acted on by the legislature, resulting in the
judicial decision which reapportioned the present 9-member elected board on the
basis of 7 at-large members from Osahu and 2 at-large members from the other

islands.

In reviewing Article IX of the Hawaii State Constitution and amendments
thereof, one approach is that of keeping the present constitutional language.

The arguments for this approach may be restated for Hawall from a New York
e
Ao

constitutional convention study:

[
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(2)

(3)

(4

(5)

LOWER EDUCATION

These provisions clearly and satisfactorily fix the final
respensibility for education at the state level.

Under the existing provisions, Hawaii has developed an
adequate system for the administration, supervision, and
coordination of both public and private education.

The provisions do not unduly hamper the legislature in
making needed changes in the structure and organization of
education in the state.

The provisions are not so detailed as to retard adjustment to
new and unknown problems and they enable the state as a
whole to accommodate itself to changes in federal policy.

There is no confusion in terminology for those who possess a

rudimentary knowlege of the history of education in the
state.

16



Chapter 3
CENTRALIZED VERSUS DECENTRALIZED STRUCTURE

Hawail is frequently singled out as the only state with a purely
centralized state system of education where policy-making, administrative,
fiscal, and supervisory responsibilities for education are at the state level. In
a decentralized system of education, administrative, fiscal, and policy-making
functions relating to matters such as personnel, physical facilities, curriculum,
and expenditures are maintained to a large degree within local units of
government, whether these be school districts, counties, cities, or towns. In
contrast to other states, Hawaili has no independent local districts or school
boards or independent district superintendents, and school revenues,
expenditures, curriculum, and the hiring and placement of teachers are
determined at the state levei.1 In reality, all states are centralized in that
education is deemed a state responsibility. What varies from state to state is

the degree of autonomy and independence granted to local units.

In examining the issue of centralized vs. decentralized structure with
reference to Hawaii, it would be helpful to consider 2 organizational contexts in
which the terms are ordinarily used: (1) the political, and (2) the managerial.
In the political context, the discussion focuses on Hawaii's present highly
centralized statewide system as opposed to a decentralized system where there
may be independent school districts or where the delegation of power over
education is relegated to the counties. In the managerial context,
decentralization deals with the delegation of power to the subunits of the

department of education, namely, the district and the individual schools.2

Constitutional Provisions

Article IX, section 1, of the Hawaii State Constitution reads:

The State shall provide for the establishment, support and control of
a statewide system of public scheols....
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It may be argued that preference for the existing centralized state system is not
designated in this wording, unless "statewide" can be interpreted fo mean
"centralized". It may also be argued that there appears to be no legal
restriction on the legisiature or the school board to create additional
independent school districts or restructure the existing single state school

district into several independent districts.

In states where local districts exist, they are normally considered to be
creatures of the legislature without inherent powers over education, except if
they are constitutionally delegated such powers or established as independent
political units.3 In general, the authority of the legislature is interpreted by
the courts as being complete or plenary, except as it is curtailed by the
constitution.4 The legislature then may enact any law relating to education
unless specifically prohibited from doing so by the constitution and it may
create whatever educational machinery it wishes and delegate to the agencies it
creates, whatever powers it deems proper.5 Therefore, within the general
mandate for state responsibility for education in almost all the constitutions,
each state has determined for itself the organization and control of its

educational system.

Several state constitutions enumerate specific school districts by name.
Nine constitutions contain provisions for the creation or abolishment of schools
or school districts. Five of these 9 vest this authority in the legislature:
California--the general assembly may organize school districts; Mississippi--the
legislature may abolish any public school; North Carolina--the legislature shall
divide the state into 8 school districts; Texas--the legislature may provide
school districts which embrace more than one county; West Virginia--the school
districts into which any county is now divided shall continue until changed in
pursuance of law. One of the § vests this function in the "state': North
Dakota--the state has exclusive control over all educational institutions
supported by public funds. Florida's, Georgia's, and Louisiana's constitutions
provide that counties or school districts may consolidate only by electorate
approval of the county or school district concerned. Even with the definition
used in this review for a decentralized and centralized educational system, it is
difficult to determine from the various constitutions the extent of these sytems

irt the other 49 states,
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Some Arguments for a Decentralized School System

Increasing  Public  Concern and  Participation. Proponents  of

decentralization argue that local control of education promotes active public
participation, which is basic to the democratic process. Education is considered
to be a subject of primary interest to the citizenry, and therefore consideration
of educational objectives and direction should be made more accessible to them.
Such a system encourages the interest of people in their children's education
and makes them more willing to provide the financial resources required to
maintain an adequate school program. The proponents of decentralization also
contend that the arrangement reflects the historical pattern in the United

States, which relies on local government as a safeguard of 1iberties.6

Removal of Education from Politics and State Control. Some authorities

believe that as long as the school districts remain autonomous and independent
under the control of the local board of education, a decentralized system of
education can prevent power seeking government officials who may favor central
control from dominating the personnel policies and practices of the schools.
Furthermore, there is a strong belief that education is properly nonpolitical in
nature since education is for the good of society and any regimentation of

thought through education would endanger individual freedom.

Local  Administrative and Fiscal Independence. Supporters  of

decentralization maintain that local control has alse encouraged educational
experimentation, flexibility, and adaptation to community needs which would be
difficult to achieve in a system in which responsibility for education was largely
concentrated in a state educational authority. They alsc argue that little
evidence exists that more rational or better decisions about educaticon can be
made at the state rather than the locsal ievei.g Additionally, subjecting policy-
making to the bureaucracies of a large centralized system may slow the progress
needed for schools to keep pace with society. Having such responsibilities at
the local level also allows local districts to exceed the minimum standard set by

the state.

f—
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Twenty state constitutions contain provisions which designate fiscal
authority at the sub-state level, i.e., county or school district, or both.9
These are established by a variety of means, such as a county school fund,
special taxes for the support of schools in that local unit, fines collected for
breach of state laws which occur within that local unit, general authority to levy
and collect additional taxes for educational purposes, and general authority to
issue bonds for educational purpcses. These methods of financing education are
assigned in varying degrees among the local units of government. Those state
constitutions which provide local units with taxing powers for educational
purposes are: Alabama {(counties), Arkansas (school districts), California
{counties), Florida (school districts), Georgia (countie;s), Louisiana (parishes),
Mississippi (counties or separate school districts), South Dakota (counties),
Texas (school districts), Virginia (cities, counties, school districts), West
Virginia (counties or districts), and Wisconsin (towns or cities). Since only 12
states constitutionaily empower local units to levy tfaxes, it is likely that the
frequent statements in the literature referring to the predominance of
decentralized fiscal authorily regarding education are largely based on statutory

provisions, judicial interpretation, or local ordinances.

Some Arguments for a Centralized School System

Equitable Provision of Education to All Persons. The supporters of a

centralized system contend that one of the basic social principles of a democratic
society is to allow each person the opportunity to develop all potential abilities.
It is argued that a centralized state system of education can more effectively aid
in the achievement of such a goal than a decentralized one. A Public

Administration Service study on State and Local Government Relationships in the

State of Hawaii identifies 2 basic principles of social policy as reasons for the

willingness on the part of states to pay larger proportions of the cost of public

education. These are: 10

(1} The conviction that in a democracy every citizen should have
the equal opportunity to develop varied abilities to the
fullest; this is something which cannot be achieved in a
situation where various communities have unequal economic

20
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resource bases and from this each must finance its own school
system; and

(2) The national interest requires the development of the abilities
of all to the fullest, particularly in view of the present
rapidity of technological and social change.

The Book of the States, which surveys developments in all areas of
government among the 50 states, reported in 1972 that the reduction in the
number of local school districts, through reorganization and consolidation in a
number of states, suggested a trend toward greater efficiency in operations
while providing a higher minimum level of educational opportunity through the
provision of state funds 1o local school systems,

The proponents of a centralized system take issue with the argument that
public education was not made a federal responsibility because the founding

fathers feared the potentiality for dictatorship in a federal school system. As

one author has put it:m

Actually, education was not included as a federal function in the
Constitution because the idea of free education had not even occurred
to the founding fathers. Our decentralized school system was not an
inspired stroke of genius, but a historical accident, resulting from
the fact that the ideal of free public education for all became
widely accepted only long after the American Revolution.

Those who hold this point of view acknowledge that, although the
excessive concentration of power must be avoided, this does not automatically

13 Proponents of a centralized system

justify every separation or diffusion of it.
also have argued that the idea of local control and public participation is
outdated, since mobility and interdependence have completely undermined the
notion that local communities ought £o have a free hand in the education of their

children 2

Rapid Growth and Increased Complexity of Education. Because education

plays such a wvital role to the national welfare, and because of the inability of
focal units of government to keep up fiscally and administratively with the

demands being made upon education, it is felt that education will inevitably
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move further and further toward a centralized, state-controlled public service.
Political scientists have traditionally argued philosophically against the setting
apart of school districts from other units of local government and have pleaded

the case for incorporating education into the broad range of public sservices.15

Better Administration and State Financing. Commentators in the field

argue that financial and personnel requirements can be better dealt with in a
centralized system where policy decisions common to all schools can be made at
one focal point and then applied uniformly. For example, Iocal school
authorities needing more qualified teachers cannot regularly disregard broader
views they encounter in teachers' colleges, which are their main scurces of
supply, and which are likely to reflect statewide or even national trends of

16 Furthermore, these individuals take issue

opinions on educational affairs.
with the justification of a decentralized school system on the appeal to the
experimental nature of this situation, for this seems to imply that a centralized
administration is nonexperimental or that it will insist on uniformity down to

every detail,

Several writers have pointed out a growing likelihood of more centralized
systems of school financing resulting from state court rulings in California, New
Jersey, and elsewhere in favor of greater equalization in school spending among
rich and poor districts. Compact, a magazine of the Education Commission of
the States, notes that in 1871, the California Supreme Court announced that "the
quality of a child's schooling should not be a function of wealth other than the
wealth of a state as a whole" In its decision of Serranc v. Priest. Some
predicted that the U.S. Supreme Court's 1873 judgment in San Antonio
Independent School District v. Rodrigquez, in which a federal district court's
decision outlawing Texas' school finance system was overturned would bring
court-induced reform to a halt. However, judicial decisions which declare
school revenue and expenditures disparities illegal on state constitutional

grounds keep the pressure on for alteration of our archaic means for supporting
17

schoois.

One alternative is full state funding. The Advisory Commission on

Intergovernmental Relations (ACIR) comments that because the social and

]
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economic consequences of education are felt beyond school district boundaries,
states can no Ionger accept such wide differences in educatiomal quality.
Increasing state responsibility for the financing of public education may be the

best way of equalizing public education throughout the state(18

Recommendations for Decentralization in Hawaii

The subject of centralization-decentralization has been introduced in
several recent reports initiated by the state administration or the legislature.
Of particular note are the legislative auditor's 1973 report entitled Management
Audit of the Department of Education and the 1974 report of the governor's ad
hoc commission on operations, revenues and expenditures entitled the CORE

Report to the Governor. The 1877 report of the commission on organization of
government entitled Report to the Ninth State Legislature, State of Hawaii,
deals primarily with the transfer of certain department of education programs

and operations and does nol appear to have any significant constitutional
implications. While all 3 reports continue to assume a centralized state system of
public education for Hawaii, the recommendations imply a need for internal
policy adjustments and procedural arrangements within the department of

education to achieve objectives which are considered basic to decentralization:

To achieve greater public participation and concern for
education;

o~
—
S’

(2} To accommodate unique community conditions and needs by
providing for decision-making on public school matters at the
local level.

in the 1973 Management Audit of the Department of Education, the

legisiative auditor's office recommended that:lg

...as part of formulating an organizational strategy for the
department of education, the department fully consider the question
of centralization~decentralization, and if, decentralization is to
be pursued, the board of education (1) formuiate explicit policies in
this regard, outlining the guidelines within which decisions may be
made by major organizational units at the lower levels of the
organizational hierarchy and specifying the kinds of decisions and
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the level to which such decisions may be made by such major units and
{2) establish a system by which such lower level units may properly
account for their actions.

The report noted that decentralization assumes the passing on of responsibility
to the lower levels of an organizational hierarchy. But, in no case of
. decentralization is full responsibility so easily shifted. Residual responsibility

still remains at the tep.%

The 1974 CORE Report concluded that a restructuring of the department

of education might provide opportunities for the public to express their

concerns at a time when their expressions have the potentiality of affecting
decisions. The commission recognized that in many instances decisions "are
made at a level far removed from the actual school situation. Centralized
funding for education need not result in centralized or standardized decision-
making. A persuasive case can be made for decentralized decision-making in
various areas because schools have different clienteles and because the most
knowledgeable persons to deal with a problem are oftentime those closest to the

children and community. 02l

On that basis, the commission made it clear that the role of personnel at
the school level was primary to that of the persconnel at the state office and that
a system needed to be established to provide more opportunity for school
administrators and teachers to be involved in decisions regarding their schools
and their students. By designating the school complex as the basic unit for
administration and planning of education, the commission felt greater
accountability could be attained. Accordingly, the commission recommended

that:

The present organizational structure of the Department of
Education be revised by using the schoeol compiex as the basic
administrative/planning unit. The school complex shall be comprised
¢f a high school, its feeder intermediate schools and their feeder
elementary schools. The school  complex  shall have  the
responsibility for: (a) preparing a profile of its students in terms
of basic characteristics that affect their learning; (b) preparing a
profile of its persomnel in terms of characteristics that affect
teaching; (c} developing and updating, on a periodic basis, an
academic plan which sets forth goals and objectives, the means for

]
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achieving these aims, and the resocurces necessary (human, physical,
and fiscal) and also includes the setting of priorities; (d)
developing a budget, both for operations and capital improvements;
(e) allocating resources; and (f} assessing the educational
program--its students, teachers and administrators as well as its
academic plan.?2

The roles and staffing of the state office, district office, and
the principal's office be re-examined and revisions made to ensure
the role of the school complex as the basic administrative/planning
unit in the Department of Education.?3

With regard to greater public participation, the 1373 Management Audit

further found that the district school advisory councils which were to provide
for community input to the state board of education and the district
superintendent actually did a minimal amount of advising on educational policy to
the state board or the district superintendents. It recommended that the
councils be allowed greater flexibility by statute to attain their full 1::0‘!:»91:1i:}iaii24
The 1974 Report of the Joint Senate-House Interim Committee on Education,
which was not acted on by the legislature, recommended a revamping of the
advisory councils at the school, district, and state levels to establish an
interrelated network for public participation and communication. The report
recommended that each school have its own council to review programs,
operations, and a#ssess needs, that the district school advisery councils be
selected by the school council, and that the district councils select in furn an

advisory state board of education.25

This recommendation was also echoed in the CORE Report for the school
26

level which recommended that:

A parent council be established at each school to assess the needs of
that school, to review its programs and opevations, to evaluate how
well the school is progressing in meeting those needs, and to suggest
inprovements.

A parent council be established at each school complex comprised of
elected representatives from the school parent councils., This
council mav be used in an advisory capacity by the school complex in
carrying out its varied responsibilities.

[
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Chapter 4
GOVERNANCE

Governance includes the making of policy decisions as distinguished from
administering such decisions and involves a complex network of relationships
among those individuals or bodies who affect the educational policy-making
process. Where there is specific delegation, the state board of education and/or
the superintendent of education play important roles in the actual formulation of
policies. The state's chief executive (governor) also is a part of this system
especially where the members of the state board of education or the state
superintendent of education are appointed. In addition, the legislature has a
role in the educational policy-making process, usually in the area of school

finance, a responsibility shared with the governor.

Irrespective of the particular types of organization structure existing in

the 50 states, there exist 2 central questions regarding education governance:

(L How much and what kind of formal separation should there be
between the state education agency and the general
governance sftructure: For example, should this agency be
simply another executive department or should it have
considerable autonomy?

{2) Who should have governing authority with regard to the state
education agency? For example, should the formal control
emphasize the governor, a Ilay state board, or the
superintendent of education?

Features of Educational Organization

The terms "state education agency” and "central education agency" are
frequently used in the broadest sense to identify a legally constituted state
department. office, board, commission, or other state administrative unit that is
expressly delegated powers and duties by 13w.2 Generally, the central
education agency consists of a state board of education, a chief state school

officer, and the necessary staff. The state board of education is regarded as
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the agency’'s legislative policy-making body, the chief state school officer as the
agency’s executive, and the organized staff as the professional and technical
work force who implement educational programs and poh'cies.3 For further
detail on statutory as well as constitutional provisions regarding state boards,

chief state school officers and departments of education, see Appendix A.

State Boards of Education. Twenty-six states have constitutions which
establish a state beard of education. These are: Arizona, California, Colorado,

Florida, Georgia, Hawaii, Idaho, Illinois, Ilowa, Kansas, Louisiana, Michigan,
Mississippi, Missouri, Montana, Nebraska, New Mexico, New York, North
Carolina, Ohio, Oklahoma, South Carolina, Texas, Utzh, Virginia, and West
Virginia. Eleven of these 26 states also establish local boards of education.
These are: Arizona, California, Colorado, Florida, Georgia, Louisiana,
Montana, New Mexico, Ohio, Oregon, and Virginia. The constitution of Oregon
calls for school district elections but is silent regarding a state board of

education.

Of the 26 state constitutions containing constitutional provisions for a
board of education, New York presents a unique case. The New York
Constitution calls for a state board of regents with the responsibility for
elementary and secondary education as well as for higher education. Nine of
the 26 states leave the determination of the powers and duties of the board to
the legislature.4 The remaining 17 contain a wide wariety of provisions
regarding this matter.S In general, the provisions of those 17 states assign to
the state board of education overall supervision of public schools and/or public
instruction. The constitutions of Hawaii and New Mexico specify that the board
shall formulate 1.‘><3izicfyh6 Louisiana's Constitution authorizes budgetary
responsibility  for its state boar§,7 For a listing of those states which
constitutionally establish and/or provide for the selection of state and/or local

boards of education, see Appendix B.

Chief State School Officer. Thirty~five constitutions call for a chief state

school officer, sometimes called the superintendent of education or commissioner
of education or of public education. Nine constitutions also call for a

superintendent of schools at the local level. The 35 are: Alsbama, Arizona,



LOWER EDUCATION

California, Colorado, Florida, Georgia, Hawail, Idaho, Illinocis, Indiana, lowa,
Kansas, Kentucky, Louisiana, Michigan, Mississippi, Missouri, Montana,
Nebraska, New Mexico, New York, North Carolina, North Dakota, Ohio,
Oklahoma, Oregon, Pennsylvania, South Carolina, South Dakota, Utah,
Virginia, Washington, West Virginia, Wisconsin, and Wyoming. In each of
these, the powers and duties of the superintendent are either left to the
legislature to determine, or are designated as being the general supervision
and/or administration over public schools. For a listing of those states which

constitutionaily select their chief state school officer, see Appendix C.

State Departments of Education. Only 2 constitutions mention a state
department of education. Article VII, section 16, of Nebraska's document

establishes the powers and duties of a commissioner of education, one of these
being the administrative head of the department of education. Article XII,
section 6, of New Mexico's Constitution establishes a state board of education
and a state department of education at the same time. A recent U.S. Office of
Education survey lsts 36 states in which a2 state department of education is
identified either by constitutional provision or by statute.g A listing of these
states may be found in Appendix A. From the absence of constitutional
provisions regarding departments of education, it may be concluded that it has
been a subject left to statutory enactment more frequently than boards or chief

state school officers.

Education and Politics. It has been observed that "aloofness from

partisan politics is highly desirable, but aloofness from the political system is
impossibie”.g As a rule, state education agencies have avoided identification
with political parties in order to insulate the educational system from undue
political influence. At the same time, the "emergence of systems that encourage
participation, allow for conflict and are more visibie”m has made it difficult for
public education to ignore politics. Elected officials, such as governors and
legislators, are no longer willing to accept educators’ open-ended cost estimates
of need; and, because of the ever-expanding budgets for public education,
serutinize cost items with greater care than before. Demands for accountability
and/or evaluations based on measures of effectiveness continue to be major

issues. Teacher associations have abandoned their traditional apolitical stances
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and with the help of members, money, and grass roots support are beginning to
exercise their political strength. The broadened participation, increased group
conflict, and growing public concern over the course of education are
manifestations of the politicization of educational policy-making.

The high cost of education and the public concern over the results of
education have made it almost impossible to stay out of the political mainstream
in most states. The major guestion has become not whether, but how education
is to be linked with the general governmental and political system.u There are
some who feel that the state should administer educational services in much the
same fashion as other governmental functions such as public health,
transportation, or social services. Others contend that education is a matter
which the legislative and executive branches of state government should support
but with which they should not interfere. The fear is that any structure that
closely links the state education agency to executive control is vulnerable to
"excessive partisanship”, 'patronage rather than professionalism™, and

12 The separate election of the agency head is the

"political indoctrination”.
clearest type of independent status. Along with being opposed to "political
interference" in what is perceived as a domain of professional competence,
educators believe that educational policy-making would experience a lack of
continuity and perhaps, “chronic instability” if change in state educational

leadership accompanied every new governor.

There are generally 2 types of administrative style: integration and
separatism, but there are many examples of a middie ground between the 2
styles. Agencies can be grouped along a spectrum of nearly complete
independence at one end to nearly complete subordination to central political
control at the other. Furthermore, in an agency that may appear independent,
the governor may in fact exercise strong influence because of popularity with
the electorate, influence in the legislature, public prestige, and constitutional
responsibilities. On the other hand, where the governor appears to control the
agency, the influence of a special clientele, the growing connections of the
employees, the interests of legislators and legislative committees, and of

intergovernmental relationships can also wield considerable "clout” .13
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Separated Administration of Education

The pressure to set education apart structurally from other public
services has been strongly felt among the states. Advocates maintain that
education is unique and distinct from other public services and that lay contrel,
educational program emphasis, insulation from partisan politics, policy-making
continuity, and professional competenceM can besi be realized through a semi~
auntonomous state education agency. However, among those who wish 1o
separate education from the general government structure, there are
disagreements, particularly over who should control the state education agency.
Features which generally characterize a separated administration include: (1)
an independently elected state board, (2) the authority to appoint its own
superintendent of education, and (3) some fiscal authority of its own. Hawaii to

a large degree resembles this pattern except for the lack of fiscal authority.

Election of Board Members. Of 10 state constitutions which provide for an

elected board (Alabama, Colorado, Hawaii, Illinois, Iowa, Kansas, Michigan,
Nebraska, New Mexico, and Utah), Nebraska's Constitution is the only one
which indicates that board members are to be elected on a nonpartisan basis. In
Michigan's Constitution, candidates for the school board are nominated by party
conveniion. The remaining 8 states only designate that board members shall be
elected. One state, South Carolina, has constitutional language which provides
for an indirect election of board members. South Carolina's Constitution
provides for a delegation of counties within each judicial circuit to nominate
members who are then elected by the legislature. Louisiana's Constitution
provides for a combined appointive and direct elective method for its state board

of education.

Three other state constitutions establish an ex officic board of education.
Florida’'s Constitution lsts the board's membership as: the governor,
commissioner of education, secretary of state, atforney general, compiroiler,
commissioner of agriculture, and the treasurer. Mississippil's document lsts the
board membership as: the attorney general, secretary of state, and the
superintendent of public education. Oklahoma’s Constitution designates the

governor, secretary of state, attorney general, and superintendent of public
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instruction as the state board. In all 3 states, these state officials are elected,

including the superintendent of education.

All 10 state constitutions with directly elected boards allow the board to
appoint its superintendent of education. For these states, policy-making is
delegated tc the board and a mechanism for implementation is included. To
further strengthen this policy-making role, some states have constitutional
language describing powers and duties. Illinois' Constitution is the most
detailed and allows the board to establish goals, to determine policies providing
for planning and evaluating education programs, and to recommend financing.
New Mexico's Constitution empowers the board to be responsible for public
school policy as well as wvocational education policy. In Jowa, the board of
education has the power to legislate (make policy), to make rules and
regulations, and to receive aid from the school fund. Hawail's Constitution
grants the elected board the power to formulate policy in accordance with law.
Other duties and powers are prescribed by law. None of these 10 states allows

the board the guthority to tax or appropriate money.

independence of the State Board. It is argued that the persons who

determine education programs and policies should be a representative group of
lay persons who will reflect the varied concerns and interests of the community
and that this group be held directly accountable for its actions. In addition,
the election of board members gives people a means of expressing themselves on
education policy and places responsibility for education on elected officials who

are not behclden to the governcr, the legislature, or any partisan interests;.15

In recommending a board as head of an educationazl agency, proponents
subscribe to the idea of separating policy-making and administrative functions,
an arrangement largely supported by students of educational administration.
Although the difficulty of separating such activities is acknowledged, various
authorities maintain that it can be accomplished. In this way, the activity of
the board does not intrude upon the prefessional sphere of administration and
the activity of the chief state school officer does not intrude upon the
representative sphere of p&iicy~making.15 These individuals feel there is a

necessity for representativeness and professionalism in education. For example,

Lok
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P. Coock and his colleagues note that not only is a full-fledged state board more
representative, but it also insures selection of the chief state school officer by
merit rather than politics, renders prestige and confidence to the administering
of education, and allows greater continuity and stability to educational

policies. 17

Others contend that the professional aspect of education should be vested
in the state superintendent of schools. The individual should be a trained
executive responsible fo the siate board of education for the effective
organization, management, and leadership of the staie school system.
Therefore, the person should be appointed by the state board of education on
the basis of professional preparation and experience and in terms of the
person's general fitness for the assignment. These individuals also point ocut

recent trends toward: 18

(1) Appointment of the chief state school officer by the state
board of education, rather than appointment by the governor
or election by popular vote.

(2) The removal of the chief state school officer from membership
on the state board of education; making him chief
administrative officer of the state department of education.

(3) A longer or indefinite term of office, a better salary and
increasing the educational and administrative qualifications
for the position.

(4) Clarifying the duties and functions of the chief state school
officer in relation to those vested in the state board of
education.

(5) The separation of policy-making functions from executive and

administrative functions; vesting the former with state
boards, and assigning the latter to the state superintendent.

Nonpartisanship. Most advocates of elected school boards call for a

removal of education from partisan politics. These individuals agree that school
board members should be elected by popular vote at nonpartisan elections. The
reasons given are that board members should feel no allegiance to any political
organization cor interest group and party members should not be rewarded with

positions on the professional or other staff of the school system.lg The

Lrd
]



GOVERNANRCE

proponents of nonpartisanship also argue on the basis of candidate availability.
The contention is that many excellent professional and business people are not
willing to make a campaign for office on a political party ticket because they

have patients, clients, or customers in all parties.

Public Participation. Many proponents of an elective system contend that

people take more interest in their schools and in local educational issues when
these issues are popularized as the result of an election campaign. Elected
members are directly responsible to the people for their actions in maintaining
the kind of schools the people want at a cost they are willing to pay. Under an
appointive system, voters may feel frustrated in securing changes in school
policies and school administration.ze Moreover, an elected board draws members
from more segments of the community and thereby achieves the involvement of a

greater number of neighborhoods and individuals.

Fiscal Independence for State Boards. It is argued that if education is an

atypical governmental function, it should also be financed separately from other
governmental agencies. Many proponents recommend fiscal independence for
school boards, i.e., legal power o levy or cause to be levied taxes to raise
necessary funds, and to spend the funds without approval from another local
governing body. It is argued that expenditures for education are by character
different from expenditures for other governmental functions. One often cited
basic difference in purpose is that money spent on education is an investment
from which future returns may be expected. Because of this difference, means
should be available through which the people may express their willingness to
make increased expenditures in areas where the investment characteristic is

present. Fiscal independence contributes to this possibﬂity.zl

Effects of Fiscal Dependence. Theoretically, a school board is charged

with the important responsibility of representing the public in all affairs of
education, including setting of purposes and determining how the purposes are
to be achieved. Yet, the final authority regarding the financing of the educa-
tional program is withheld from many school boards. Since no school board can
operate schools or implement its decisions without necessary funds, the board's

ability to discharge its responsibility is seriously handicapped. Commentators

(934
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in the field maintain that fiscal dependency enables another body to stand
between the school board and the people. It is extremely difficult for the public
to fix responsibility in such a setting. The 2 bodies can "pass the buck”, and
the public is uncertain just which is responsible for the schools. Only when the
school board has full authority over the school budget and the financing of the
educational program does it have full authority over and full responsibility for

the schools. 22

The opponents of fiscal dependence further argue that inherent in a
system which removes from the school board the financial means of implementing
its decisions is a tendency to discourage effective long-range planning. A
board and a professional staff that must secure financial support elsewhere for
all their plans are not encouraged to make plans for the future because of
uncertainty as to their fulfillment. Any plans which may be developed run the
risk of being changed by someone not interested in the school program and not
responsible for it. In many instances., the best the fiscally dependent board

. .23
can do is operate on a year-to-year hasis.

It is also maintained that fiscal dependence leads to undesirable practices.
Budget padding--asking for more than is actually needed in anticipation of
"euts'-~and "playing to the grandstand” in an attempt to compete effectively
with other governmental agencies for funds are frequently engaged in by school
boards that see the process of budget approval as "survival of the fiftest”.
Requiring the school budget to be approved by another governing body
encourages school board irresponsibility. Complete school beoard authority for
its budget and iis expendifures encourages budgetary and financial integrity as
well as a greater sense of responsibility on the part of the board to the
people.% One of the studies on this subject maintains that fiscal independence
and an elected board go hand in hand. Elected officials and legislators would be
more apt to grant fiscal autonomy to members of a school board who also are

directly responsible fo the voters through the elective proc&ss.zs

A. ER. Dykes contends that where there is no fiscal independence,
important educational decisions are often made by bodies which have infrequent

contact with the schools and usually do not understand school promems.% He
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further asserts that lack of understanding and contact with schools may result
in years of hard work by a school board professional staff being wiped out at
budget approval time.27 In most communities, the school system represents the
single largest expense of government. Not infrequently, operational
expenditures for the schools are greater than for all divisions and departments
of local government combined. Because of the sheer size and complexity, it is
exceedingly unlikely that the body which has responsibility for the operation of
government will possess the experience, information, and understanding

necessary for wise budgetary decisions to be made on education.

Constitutional Provisions. Several state constitutions do assign taxing

powers and bond issues to local school boards but there is nc constitution which
empowers a state board of education with f{iscal autonomy. Constitutionally
provided revenues earmarked for educational purposes is the closest
approximation to fiscal autonomy. The large number of states which maintain
several special funds consisting of specific tax revenues, fines, proceeds of
land sales, etc., has alreadv been discussed. Arguments favoring the system
of ear-marking funds for education are: it provides definite assurance of
support for the educational program; it provides a hedge against capricious
legislative action; and it frees the legislature from frequent review of revenue
needs for special functions and legisiative time for consideration of other

matters. 29

Integrated Administration of Education

The concept of administrative integration is closely linked with the
concept of executive leadership and management. Most political scientists
maintain that good administration is generally found where practically all aspects
of management in state government are subject to the administrative direction
and control of the executive branch. Those who espouse this docirine have
sought fo make state government more orderly, rational, and visible by
reducing the autonomy of government agencies and consolidating them into
larger functional departments. Each department head would be an appointee of

the chief executive and constitutional and statutory scurces of an agency's

Lk
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independence would be eliminated or curtailed as far as possible. The executive
branch would then resemble an administrative pyramid with the governor in

charge at the tap.gg

An application of the concept to educational governance would reduce the
autonomy of the state education agency and expand gubernatorial control. The
reasons for integrafing the state education agency into the executive branch are
based on the need for betler accountability and responsiveness, more
comprehensive planning and efficient use of state resources, and the access to
gubernatorial influence. The latfer is 3 pragmatic consideration since education
has become incressingly dependent on political influence attained through
effective access to the governor's offi{:e.fﬂ There are 2 types of structural
arrangements which are based on the executive leadership concept. Both are
similar in that the head of the educationzal agency is appointed by the governor,

the difference bheing whether the appointed head is a single officer or a board.

Single Appeointed Cfficer. Most political scientisis recommend that the

head of an educatlional agency be a single appointed officer to better coordinate
the agency's activities and concentrate responsibﬂity.gg They maintain that
separating policy-making and execuiive funciions at the administrative level is
not only unrealistic but diffuses accountability asmong several levels of
administration and several individuals. If the chief executive is to be held
directly accountable for educaticnal programs in the state, the most effective
means of assessing responsibility is through a single appointed administrative
officer. These proponents believe that to have educational programs determined
by a board and implemented by an appeointed officer is an attempt al separating
policy-making and executive functions. If beards are to be used at all, they
should be used only for specific legislative and judicial functions at
administrative levels, for the operation, and not the management of particular
programs, or for purely advisory pu?peses‘gg Under this structure, the
superintendent is the administrative head of the education agency and is

generally superior to any existing board.

The appointed single officer concept for education has not gained

constitutional status to any large degree. Only 2 state constitutions provide for

|3}
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the gubernatorial appointment of the chief state school officer. Pennsylvania's
Constitution provides for the appointment of the chief state school offficer by

the governor with the adviece and consent of the senate.

In Virginia's Constitution, the chief state school officer is appointed by
the governor with the advice and consent of the general assembly. The
appoiniees in both states are members of the governor’s cabinet and share
certain gubernatorial expectations for this position, including: '"reporting and
recommending nesded changes to the governor; providing statewide advocacy
for education; serving as a Z-way communication channel beitween the governor
and education agencies; winning legislative support for gubernatorial proposals
in education; articulating education with other state services represented on the
governor's cabinet; coordinating the sactivities of warious education agencies;
conducting studies, developing information systems, and disseminating [indings;
reviewing agency budgets; and promoting efficiency and economy in education

34 It should be noted that these functions are performed in a

agency programs®.
governance structure wnich includes g state board of educsation, a legislature,
and a governor's office--all responsible for educational policy. In addition to
the gubernatorially appointed chief staie school officer, there is a governor-

appointed state board in both states.

Gf the 2, Pennsyivania's secretary of education commands an unusually
powerful position. This individual is both head of the department of education
and the chief executive of the state board of education. As a result, the person
has the opportunity to participate in policy deliberations of the board and to
exert line authority over the resources of a large state agenoy.SE in contrast,
Virginia's appeinted superintendent of public instruction has duties prescribed
by the board in addition to duties otherwise prescribed by an.gg The
superintendent serves as secretary Io the state board of education, but

information is lacking as to which body heads the education agency in Virginia.

Additionally, Tennessee has implemented the idea of a single appointed
officer of education; however, this had been done by statute or administrative
regulation rather than constitutional provision. The Tennessee commissioner of

education is appointed by the governor and is empowered to appoint all heads
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and subordinates in the department, but these appointments are subject to the
governor's approval. The commissioner can, in certain circumstances, reguest
that appropriate authorities protect, recover, or force collection of school
funds; provided the governor shall first give approval to such actions.37 The
statutes indicate, it is the governor who has strong conirol in the state
department of education. Consequently, departmental programs must be
consistent with the governor’s priorities since the governor has the ability to
modify programs or replace administrators. Tennessee's structure minimizes
chief state school officer-governor conflict and presumably there is a spirit of

cooperation between the two for education programs.

Tennessee's state board of education is also appointed by the governor
but gubernatorial power is constrained by lengthy terms of board members--§
vears--and in the manner of determining the representative area. Twelve
members are appointed, but each of the 3 geographic~political divisions of the
state must be represented by 4 members and each of the 2 leading political
parties must have at least 3 board appointees. Despite its nonconstitutional
status, Tennessee's state board has statutory authority for policy-making and
regulatory action for K fo 12 education as well as having the authority to

. . . ... 38
administer laws governing vocational education.

Statutory authority and restrictions on gubernatorial appointments seem
to give independent status to Tennessee's state board of education. However,
the governor, along with making beard appointments, alsc serves on that body
as an ex officio member. Further, it is the governor and not the board who
appoints and holds accountable the commissioner of education. Finally, the
governor's appointee is not only a voting member of the state board, but also is
chairman. Tennessee's education “system is & sirong executive-type
organization dominated from the top which relegates the board to a relatively

39 Of the 3 states where the governor appoints the chief state

mincr role”.
school officer, the case of Tennessee indicates the strongest centralized control
over the state education agency, but all 3 states have structures which
emphasize the governor as the ultimate head of the state department of

education.
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Appointed Boards. An appointed executive board as head of an
educational agency reflects the idea that education is nonseparable from other

governmental functions with the governor being the chief administrative officer
of the state, responsible for and accountable for education. Therefore, most of
the arguments advanced for an appointed board are similar for an appointed

individual. For example, on accountability, Charles E. Reeves states:éa

If school board members are appointed, the appointing authority
can be heid fully responsible to the people for the actions of the
school board, for the integrity of the members appointed, and for any
misuse of the schools by the appointing authority or by the school
board, for its members’' peolitical or selfish purposes.

However, there are differences between the 2 concepts. An appointed
board is an additional element inserted between the governor and the
departmental executive officer (the superintendent). To some, it is viewed as a
preventive device to provide a measure of insurance against a single individual's
conirol over education, while to others, it is viewed simply as a hinderance. In
either case, it means a division of what was one function under a single
appointed officer into 2 functions--policy-making and administration. In order
for a board to operate effectively, it must also be able fo appoint its admin-
istrative officer whose responsibility it is to carry out programs and policies
determined by it. It would seem futile for a beard to formulate educational
policy if its administrative officer were not directly responsible to it. If the
chief state school officer were selected by scme other authority, the individual
would be under no obligation to carry out the board's programs. The instance
of a board functioning as a department head also differs from a single appointed
officer in one further respect. When boards are used in this capacity, the
reasons usually advanced are that a hasically important and extensive enterprise
as education requires a representative board. Beach and Will have contended
that boards are more representative of the total population they serve than an
individual who serves as the policy-making agent and should be in a position to

4 More

make wiser and sounder policy decisions than an individual.
importantly, widespread access o the policy-making machinery should be

maintained.
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Proponents of an appointed board argue that this system places men and
women of the highest caliber and qualifications on the board. By exercising due
care in selection, capable board members can be found. It is argued that many
citizens hesitate to become involved in a race for public office, even if it is on a
nonpartisan basis. Many professiconal and business people are reluctant to
subject themselves to electoral campaigns. Desiring to avoid the necessity of
spending a great deal of time and sometimes money in a campaign for election,
they refuse to run. These same people, however, are often willing fo serve on
the school board if asked to do so as a matter of civic responsibility.
Appointment is considered more of an honor and such persons may be quite
willing to give the time necessary for effective school board services bul be
unwilling to take time out from their business and professional duties to seek

ffice. It is felt then that appointment for long, overlapping terms of persons
deeply interested in the welfare of the public schools, from nominees selected by
representatives of civic and other organizations, will secure better members

than a competition for school board via popular eies‘aion.ég

An appcinted board is constitutionally established in & of the 26 states
which establish a state board of education. These are: Arizona, Georgia,
Missouri, Virginia, and West Virginia. Al 5 stales also require senate
confirmation on board appointments. Two other state constitutions establish
boards, the membership of which consists of appointed individuals plus state
officials. In Montana's Constitution, a I0-member board is established consisting
of the governor, commissioner of higher education, superintendent of public
instruction, and 7 others to be appointed by the governor with the consent of
the senate. In North Carolina’'s Constitution, a M4-~member board is provided,
consisting of the governor, the treasurer, the superintendent of education, and
i1 others o be appointed by the governor and approved by the legislature in
joint session. Eight are to be from school districts and 3 at large. The
constitutions of Missouri and West Virginia further designate the maximum
sliowable number of partisan appointees. Article IX, section 2{a), of Missouri's
Constitution reads in part "...consisting of eight lay members appointed by the
governor, by and with the advice and consent of the senate, provided that at
no time shall more than four members be of the same political party...." West
Virginia's Constitution states ".. .no more than five members of the board shall

belong to the same political party. ... (Article XII, section 2)

o
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It is difficult to determine from the constitutions whether these appointed
boards function as authoritative or advisory heads of the state educational
agency. It may be assumed that those boards which select the superintendent
of education may have substantial policy-making influence over the educational
agency. Only the appointed boards of Missouri and West Virginia
constitutionally select their administrative officer. The rest of the states
mentioned above elect the chiel state school officer, except for Virginia where
the governor not only gppoints board members bui appcints the chief state

school officer as well.

The constitutions of Missouri, Montana, and West Virginia provide that
the board shall have duties and powers as determined by the legislature and, in
general, shall supervise the public school system. The constitutions of Arizona
and Georgiz are silent regarding the board's powers and dutiss. Only Neorth
Carolina and Virginis have constitutions which contain any degree of detail
regarding duties and functions of the state board, none of which, however,
includes the selection of or relationship to the board of an administrative

officer.

Generally speaking, these 7 stales provide for the separation of policy~
making and administrative functions at the administrative level. The state
board performs the principal polcy-making or legislative function while the
chief state school officer and department staff perform professional
administrative tasks. However, these appointed boards have limited policy-
making roles. They are either confined fo an advisory capacity or (o exercise
of a narrow range of delegated powers. In fact, the chief state school officer
overshadows these boards, with the exception of 2 states. But this structure is
consistent with the idea, that the state educational agency is like anyv other
executlive department, and its head should be appointed by and serve at the

pleasure of the governor.

Legislative Financing of Education. Those who view education as a typical

governmental function feel that it is the legislature's role to provide funds for
education in the same manner as for other public services. The legisiature is

responsible for reviewing the budgets of various state departments and
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agencies, and education’s budget should be one of them. Particularly since the
Serrano v. Priest decision of the California Supreme Court, there is demand by
some persons that the state should provide an increasing portion, even to full
assumption of school support. These individuals contend that the legislature
should provide equitable amounts for education throughout the state and also
establish an appropriate priority for education along with other public services.
To lodge the financing of education with the legislative body is also in keeping

with the idea of a state budget being a total financial plan for the state.

The legislature's fiscal responsibility entails more than simply budget
review. In the interest of all, the legislature must be equipped to control the
taxing and spending policies of administrative officials, and to supervise and
hold accountable administrative officials who implement policies determined by

the 1egisiatuz*e.43 One writer states that the legislature is:

...much more than a mere lawmaking bedy. It controls finances
through taxation and appropriation. It has administrative control
to worry about.... These functions, the control of finances and
administrative oversight of the executive branch, are strongly
interrelated, and constitute the most significant role which state
legislatures play today.

The opponents of fiscal independence for education also point out that the
rising cost of education has increased pressures for outside control over
financial affairs and local school districts. It is felt that fiscally independent
school boards are finding it increasingly difficult to remain independent in the
face of these steadily rising costs. Further, some boards, because of public
reaction to increased budgets., have come to consider fiscal independence too
great a burden and thus welcome the opportunity to put themselves under the

protective custody of state government.

There are 5 states: Georgia, Michigan, New Jersey, Pennsylvania, and
South Carolina which constitutionally require the legislature to provide for the
financial support of public schools. Michigan's state board is a partisan one and
it selects its own administrative officer. However, the members are elected
rather than appointed, after being nominated by party convention. In Georgia,

the board and superintendent of education are selected on a partisan basis;

.
47
L



GOVERNANCE

however, the board is appointed and the superintendent of education is elected
at large. For South Carolina, state board members are elected by the legislative
delegations of the several counties within each judicial circuit while the
superintendent of education is elected at large. New Jersey's and
Pennsylvania's constitutions are silent and make no mention of a chief state

school officer nor a state board.

Special funds. Some other state constitutions provide for legislative

appropriation only as supplementary funding to education. These are the states
which constitutionally establish special funds for education, the most frequent
being a common, regular, or permanent "state school fund". This type of fund
is composed of earmarked revenues for education (specified tax revenues,
proceeds of land sales, and investments, escheated estates, fines, gifts and
donations, etc.) and is used only to finance education. Of the 39 states which
have such a state school fund, 27 of them constitutionally require the legislature
to add to or supplement the school fund by general appropriation or by
specified tax revenues {see Appendix D). Because its eaffect i{s to curtail
legislative (and executive) action in education, the concept of special funds
reflects the idea of education as a social government function. As one study
has stated:és

...5pecial funds are continuing appropriations of specific revenues,
without regard to actual needs. They tie the hands of the Executive
and the Legislature since they can be used only for specific
purposes, and thus, one Legislature succeeds in binding its
SUCCEesSsors.

Some states have constitutionally removed the control and supervision of
the state school fund from the legislature by establishing a separate
nonlegisiative body to be in charge of this fund. Nine state constitutions
establish commissions or boards for the purposes of managing, supervising, or
investing the school fund, or the disposal of school lands. These are:
Colorado, Minnesota, Montana, Oregon, South Dakota, Texas, West Virginia,
Wisconsin, and Wyoming. In all cases, the commission or board is composed of
elected officials such as the governor, treasurer, superintendent of education,

auditor, secretary of state, comptroller, and attorney general.
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Others oppose the concept of special funds on the grounds of unsound
public finance policy. C. . Huichins has maintained the inadvisability of such
a method on the basis that earmarking reduces f{lexibility in approving the state
budget, frustrates the legislature in its efforts to obtain economy and eliminate
waste, and does not assure provision of the right amount for school support.
Hutchins contends that the proceeds of the earmarked revenue may be ample
part of the time and disproportionately low for other years. But more
commonly, earmarked funds are not sufficient and legislators are expected to

appropriate additional amounts. He further states thaﬂt:éj8

The absence of earmarking places complete reliance upon the
state legisiature to appropriate the right amcunt for education in
relation to the other requirements of public service and exhibits a
faith in the legislative process which, in the long rum, assures the
most careful consideration of appropriations for the schools and for
other items in the state budget.

A further disadvantage of the special fund concept is that funds are

allocated on the basis of meed:47

Special funds represent a clumsy and archaic method of making
allocations of public moneys to particular purposes. They serve no
purpose that could not be accomplished far more conveniently,
efficiently and economically through the budget system. Public
moneys should be allocated on the basis of demonstrated needs with
due regard to the importance and urgency of each need in relation to
all other needs. The special fund system takes no account of actual
or relative needs for moneys, but arbitrarily applies revenues from
particular purposes.

Several state constitutions establish 2 or 3 gpecial funds for education,
and some others contain detailed provisions on the various kinds of revenues to
be earmarked for education (Louisiana's document leads the field in this
respect}. By contrast, there are 7 state constitutions which are silent
regarding educational financing. These are: Alaska, Hawail, IHincis,
Massachusetts, New Hampshire, Pennsylvania, and Vermont. For a further

discussion of special funds, see Hawaii Constitutional Convention Studies 1978,

Article Vi: Taxation and Finance.
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Recommendations for Governance in Hawaii

The issue of governance for public education is affected by the fact that
responsibility for public education in Hawaii is shared by the legislature, the
executive, and the board of education with some confusion over their respective

responsibilities. 48

While the board of education is responsible for the governance of the
department of education, this is not what occurs in practice. The legislature
has the primary power of budgeting for the department of education and,
consequently, can influence or mandate department of education programs,
policies, directions, and activities very heavily. The governor exercises this
kind of power also with the ability to "allocate" or not allocate funds and the
governor also has contrcl over other factors of administrative supremacy that
can influence department of education operations. The public, therefore, is
never sure just who is responsible for a particular decision affecting the

. . . L. 4
department of education or who is to be held accountable for its policies.

Legislative Role. The legislative role is generally regarded as clear,
50

since the debate of the 1950 Constitutional Convention indicated that:

The phrase, "in accordance with law,” contained in Article IX,
section 3, means that the legislature may legislate on any matter
relating to public education and that the board of education may
formulate policy where no law exists or, where there is law, in a
manner not contrary to law.

Although the legislature possesses such plenary powers, there exist
certain limitations on the scope of legislative authority. In the first place, it
should be noted that the legislature cannot act arbitrarily or without any
reasonable basis for so :;ic}iﬁg,sE Moreover, legislation enacted must be uniform
in operation throughout the state. Legislation that violates the principle of
uniformity would be unconstitutional under the equal protection and due process
clauses of the Fourteenth Amendment of the U.8. Constitution.
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Governor's Role. With regard 1o the respective responsibilities of the

executive and the board of education, the problem can be traced to the Hawaii
Constitution adopted in 1950 which originally provided for a board of education
appointed by the governor. As long as the board remained appointed, the
principle that executive authority resided with the governor went unqguestioned.
No law was passed by the legislature excepting the board from the governcor's
supervisory powers. When the Constitution was amended in 1964 to provide for
an elected school board, the legislature did not alter the relationship. Thus,
the board is constitutionally accountable te the general public because it is
elected but the department of education like all executive agencies is also

accountable to the governor, giving rise to the anomalous rela’cioz:isl'lip.63

The 1973 legislative auditor's Management Audit of the Department of

Education indicated that an agency can achieve direct public accountability only
if it is completely independent meaning that it must not only be elected but
possess taxing and revenue-raising powers. Neither the 1950 nor the 1968
Constitutional Conventions empowered the board with such authority since the
legislature controls the appropriations and the governor determines the

54 Having at least a semi-autonomous status, the department

alloeation level.
has attempted to develop aggregate fiscal controls whereby the governor would
establish an aggregate ceiling on the budget for public education and the
legislature would appropriate funds in aggregate amounts. Within this ceiling,
the board of education would make educational policies and manage the school
system by establishing program priorities and allocating resources to effectuate
these priorities. The board of education has charged the superintendent with

the responsibility of designing such a system of aggregate fiscal contr0}5.55

Three questions need to be answered on governance if a constitutional

amendment is to be propssed:%

(13 Is the department of education to be headed by a single
executive or by a board?

(23 If headed by a board, should the board remain elected or be
appointed?
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{3y What should be the relationship between the governor and the
department of education?

CORE Report Recommendations. The governor's ad hoc commission on

operations, revenues and expenditures examined the governance issue with a
57
threefold purpose:

(1 To clarify the complex decision-making process and to make
accountability more explicit;

(23 To provide public input into the educational system by
providing opportunities for the public to express their
concerns at a time when their expressions have the
potentiality of affecting decisions;

(3} To focus on the heart of the enterprise--learning/ teaching--
and the chief participants--students, teachers, and other
professional personnel.

Based on these considerations, the commission opted for a position which
departed from the view that the board should be insulated from politics. The
commission indicated that the present approach did not really provide for
meaningful public input and that keeping education cut of politics may not be

necessarily desirable if government was obligated to operate the system. In its

1974 report, the commission recommended f;hat:58

{i) The '"board" approach to govermance of the lower education
system be modified in faver of governance via the traditional
triumvirate of governmental organization, legislatively by the
State Legislature, administratively by the Governor and
Superintendent, and judicially by the court system.

The Board of Education, appointed by the Governor and confirmed
by the Senate, conatinue to exist but serve in an advisory
capacity to the Superintendent of Education.

e
[
R

{3} The Board of Education be comprised of representatives from the
parent councils to be elected from the school complexes.

In regard fo internal administration, the commission noted that in the
interests of streamlining overall management of the department of education and

in an attempt to provide authority commensurate with the responsibility carried
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by the superintendent of education, the superintendent should be appointed by

the governor.

The commission indicated the change offers the following

advantages:

(1) Provides a clear-cut chain of command for department of
education management.

(2 Affords authority commensurate with responsibility to
superintendent of education for managing the department of
education.

(8) Focuses accountability.

(4) Makes the power of the governor's office directly available to
the superintendent of education in relationships with the
legislature, unions, etc.

(5) Helps maintain separation between administrative and
legislative aspects of education.

(6) Allows school principals to be considered part of the

department of education management.

To help further separate legislative from administrative responsibilities

and to concentrate authority for managing the school system in the department

of education,

the commission indicated the legislature should consider the

feasibility of a "lump-sum" budget for the department of education.

The CORE Report recommendations related to the above subjects are as

follows :59

(1) The Superintendent of Education be appointed by the Governor
with the advice and consent of the Senate and serve as a full
cabinet officer.

{2) As

the

Department of Education improves 1its management

capability, the Legislature should consider the feasibility of
a "lump-sumr” budget for the Department.
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Chapter 5
EQUAL EDUCATIONAL OPPORTUNITY

The Concept of Equal Opportunity

In presenting the various aspects of the concept of equal educational
opportunity, it is necessary to first discuss the idea of "equal opportunity” and
its relevance to education, particularly tc the quantity of educational
experiences available and te the quality of the educational product. Francis
Keppel calls the first revolution of American education that of quantity
education, an attempt to provide everyvone with an education. The second
revolution, equality of opportunity, strives to provide not only an education for
everyvone but to transmit the values of a democratic sociely by making access to

the best that education has to offer equal to aﬂ.}

Social Inequities. "Equal opportunity” and/or "egalitarian-ism" has been
acknowledged by both political scientists and educators as being a dominant

value of American society. It is further acknowledged that the school is one
way of giving expression to this value. This belief or faith in education as one
of the means to achieve equality of opportunity has long been a tradition of the
American people. Horace Mann in the nineteenth century defined education as
the "great equalizer of the condition of men”. The U.S. Commission on Civil

Rights states: 2

Education has long been recognized as one of the important ways in
which the promise of Americs--equality of opportunity--can be
fulfilled. The public schools traditionally have provided a means by
which those newly arrived ipn the cities--the immigrant, and the
impoverished--have been able to join the American mainstream. The
hope for public education always has been that it would be a means of
assuring equal opportunity and of strengthening and unifying
American scciety.

Implicit then is the assumption that some individuals will not have the same
opportunities as others to fully participate in the American "mainstream”.
Consequently, education has been viewed as a means of overcoming such social

inequities.
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Racial Discrimination. The concept of equal educational opportunity,
particularly in the 1850's and 1960's was closely related to the many court

decisions and studies based on meeting the issue of desegregation of public
schools. The landmark case of Brown v. Board of Education3 on desegregation
was determined under the provisions of the Fourteenth Amendment to the U.S.
Constitution. This amendment requires the states to guarantee all persons

equal protection of the laws, regardless of race. It held:4

Segregation of white and Negro children in the public schools of a
State solely on the basis of race, pursuant to state laws permitting
or requiring such segregation, denies to Negro children the equal
protection of the laws guaranteed by the Fourteenth Amendment--even
though the physical facilities and other "tangible' factors of white
and Negro schools may be equal.

while the subject of desegregation and racial discrimination has largely
been centered in certain geographical areas of the mainland United States, the
findings based on cases regarding racial discrimination have been considered
appiicable to other groups of individuals such as the "culturally deprived", "the
educational disadvantaged", or the "socially disadvantaged”. In the 1970's,
equal educational opportunity has been extended to apply not only to racial
imbalance but to alleviate social, economic, cultural, and sexual imbalances as

well.

Financing Education. While the conclusion that separate but equal

educational facilities are inherently unequal, was based more upon consideration
of social inequities, equality of education has often been measured in terms of
expending equal dollar amounts by the public secter. The assumption in such a
case is that the educational needs of any given group of students are essentially
the same as those of any other group of comparable size in any other location in
the state.

This has not necessarily been the case, however, as studies have
indicated. The U.S. Office of Education's report entitled Equality of
Educational Opportunity concluded that even where a similarity of fiscal and

physical factors exist from one school fo the next, there is a wide variation in

pupil achievement within the same student bodyv. The report indicates that

[¥a)
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educational disadvantage is more a function of: a student’s sociceconomic
background; social and motivational composition of the student body within a
given school; and beliefs of the individual students about whether the
environment will respond to reasonable efforts or whether the student believes

it is instead merely random or immovable.5

it is possible, then, that unequal expenditures for education may be a

means toward equalizing educati0n.6

The introduction of the concept of "compensatory education” grew ocut
of the recognition that learners who did not begin from the same
point may not have comparable opportunities for achievement when
provided with equal and similar educational experiences. To make the
opportunity equal, it is argued, it may be necessary to make
education something more than equal. Jt may be necessary to
compensate for the handicaps if we are to provide education of egual
guality, It may be necessary to change the educational method and
create new models in order to meet the learning need and style of the
youngster who comes o school out of a different background of
experiences.

Sex Discrimination. In the years since the 1954 Supreme Court decision

regarding HBrown v. Board of Education, federal and state legislation and case

iaw have focused on other forms of discrimination which exist in educational
institutions and agencies and have defined the rights of students not only In

regard to race, but particularly in terms of sex.

Section 906 of Title IX of the 1972 Education Amendments states:

No person in the United States shall, on the basis of sex, be
excluded from participation in, be denied the henefits of, or he
subjected to discrimination under any educational program or
activity receiving Federal financial assistance.

Title IX prohibits discrimination on the basis of sex against students and
employees of education programs and activities receiving federal funds. Nearly
all elementary, secondary, and post-secondary institutions are covered under
this legislation. The Title IX Regulation prohibits sex discrimination in such

areas as!
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(1) Admissions to vocational, graduate, professional, and public
undergraduate schools.

{2 Access to courses and programs.

(3) Counseling and guidance--tests, materials, and practices.
{4) Physical education and athletics.

(5) Vocational education programs.

{6} Student rules and policies.

{7} Financial assistance.

{8) Student housing.

{93 Extracurricular activities.

{(10) Employment in education institutions.

Equal Educational Opportunity in Hawaii

Unlike school systems in the other states where the issue has been visible
in the provisions of educational opportunities for black children as compared
with white chiidren, the issue in Hawail instead has been one of providing
equally for handicapped children--the mentally retarded, the emotionally
disturbed, physically handicapped, the academically retarded--as compared with
"normal” children. Educational leaders and legislators have sought to equalize
this discrepancy in several ways--the funding of programs according to needs,
funding by the number of pupils tc be educated, and funding on a per pupil
expenditure basis. The problem is addressed by the Master Plan for Public

Education with the commitment that the "...school system will provide pupils

with egual ocpportunities in education™. The Master Plan states:

fach child, regardiess of the circumstances of his birth, background
and the size and geographic location of his school, should have the
pest chance the school system is capable of providing to develop his
inteilectual, moral, aesthetic and fechpical capacities,

LA
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A Constitutional Provision on Equal Educational Opportunity

Should a provision in guaranteeing equal educational opportunity for all
be incorporated in the Constitution as one of the guidelines for public policy in
education? How should equal educational opportunity be defined, if at zali?
Moreover, if such a statement is Incorporated, should the Constitution take
further steps to insure this policy by requiring the legislature or some other
government agency to be the body responsible and to take action if necessary in

order to achieve this end?

The Hawaii Constitution requires egual protection under the law and
explicitly forbids discrimination because of race, religion, sex, or ancestry.
Article I, Bill of Rights, section 4, reads:

No person shail be deprived of life, liberty or property without
due process of law, nor he denied the equal protection of the laws,
nor be denied the enjoyment of his civil rights or be discriminated
against in the exercise theresf because of race, religion, sex or
ancestry.

Section 1 of the education article’ in Hawail's Constitution, while omitting
the reference to sex, reaffirms the guarantee of Article I of the Bill of Rights

and states in part that:

...There shall be no segregation in public educational institutions
because of race, religion, or ancestiry....

While it may be argued that the Bill of Rights already prohibits sex
discrimination, it would appear that an amendment to Article IX ocught to be
considered to include "sex" for consistency and to place Hawail's Constitution in
line with recent federal legisiation and Hawaiil's Equal Rights Amendment

contained in Article I, section 21, of the Hawall Constitution.

Arguments Against. The major arguments against the inclusion of equal

educational opportunity provisions have been condensed in the New York State

Constitutional Convention Commission's publication on Education.g These are:

¥}
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The concept of equal opportunity is itself still evolving, and
there is vet no agreed upon definition of this phrase which
can be readily translated into a provision in a state
constitution. In wview of ongoing research and scientific
findings, notions of what constitutes equality of educational
opportunity will continue to evolve. For this reason, some
cbservers feel that it may be impossible to write into the
constitution a meaningful section on equality of educational
opportunity for the future. It is argued that in the light of
existing imperfect knowledge, experimentation already under
way, discoveries yet to be made and the likelihood of greater
future understanding, decisions on how to achieve equality of
educational opportunity should be left to the legislature and
the educational authorities of the state.

The problems of the economically and socially disadvantaged
will not be solved by constitutional edict. In fact, it is said
that the imposition upon the legislature of an affirmative duty
to act weakens the stature of the constitution because the
courts are reluctant t¢ issue a mandate to a co-equal branch
of government against which they can impose no effective
sanctions. Education is thought to be the wvehicle toward
common understanding, and common understanding is thought
to be the prerequisite for the achievement of social justice
and human rights without force or viclence. What is needed
then is the opportunity for the legislature to be free to use
different concepts and to change its approach as problems
change.

The legislature should not be empowered to provide for
heterogeneous groupings in public schools because such
authority is an infringement on the constitutional right to
private property and the right of a citizen to choose a
personal domicile in terms of ability to pay, the character of
the neighbors, the condition of the neighborhood, the kind of
school available and other personal values. There are those
who maintain that the welfare and safety of young children
reguire attendance at a school close to home. Others who
have moved from a particular neighborhood to promote the
welfare of their children cbiect to having them refurned to
that neighborhood for schooling. Still others object to the
use of some children as "pawns'" to promots the rights of
other children. Some maintain that sll such efforts actually
cause either further migration Io new neighborhoods or
increased enrcllment at private or parvochial schoels. Those
individuals holding such views believe that unless the
population in a neighborhood or a community is balanced, it is
unrealistic to expect racially balanced schools. It has also
been argued that exposing deprived children tc a competitive
academic situation before they are ready to deal with it
successfully might damage them further.
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In a survey of the constituticns of the 50 states, Montana is
the only state whose constitution contains an explicit
provision for equal educational opportunity.lY However,
there are those who argue that this kind of statement is
unnecessary if a constitution already has a provision relating
to equal protection under the law normally found under a bill
of rights article. It is felt that such existing constitutional
provisions provide adequate bases for providing equal
opportunity. It may further be argued that the question of
equal educational opportunity is a nonconstitutional matter.
It may well be considered a departmental policy. Dentler has
stated: i1

Establishment of a free common school system that
will serve all <chiildren  necessarily involves
attempts to serve them all egually well. Section 2
of Article I {in the New York State Constitution)
guarantees equal protection under the law of the
State and prohibits discriminpation in civil rights.

Arguments For. Arguments for the inclusion of a provision on

educational opportunity are:

ey

Some writers feel that an adequate definition of equal
educational opportunity can be achieved by means of
clarifying what is meant by such labels as educationally
disadvantaged, or culturally deprived. Since this is
considered possible, then such a provision can be
incorporated in the constitution. Dentler has stated that
although these at one time were ethnic labels, they all
nevertheless are attempts to identify those undesirable
attributes which are shared among students who do not do
well in school.'? However, he does feel that some of these
labels are more inadequate and misleading than others. For
example, he takes issue with the term "culturally deprived".
He feels this is cloaked arrogance since it implies that a child
can be culturally deprived only in the sense that he
possesses a culture which does not happen to be the culture
preferred by another group. Such a concept threatens to
viclate the sense of constitutional reference to all children.
He also takes issue with the label "socially or culturally
disadvantaged” since this refers to specific background
factors or antecedents to the teaching or learning function.
A free common school system must presuppose that pupils will
be drawn from diverse subcultures and that some enter
childhood with better overall life prospects than others.
Dentler feels that for want of a hetter concept, perhaps the
concept of "educationally disadvantaged” could be used. He
states, however, that: 1%

Ly
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...this categorical label has & few strengths to
offer those who seek to interpret state educational
policies and practices. For example, it is an idea
that mav be made to cut both wavs: We mav think of
people as clients who attend advantaged or
disadvantaged schools; that is, whose programs of
instruction and equipment for aiding study are more
or less well designed or supplied, and whose
teachers are more or less able to teach. Ur, we may
reverse the concept and think of pupils whe,
regardless of the level of advantage or disadvantage
provided by schools, are less able fe¢ learn than
others.

We may alsce elect to broaden or mnarrow
applications of the concept of educational
disadvantage. It may include students with organic
and functional disabilities, or it may be limited to
students in regular public schools who exhibit
cumulative academic retardation relative to age and
grade norms for the state or nation.

Several writers also feel that such a provision is necesary
because there is no guarantee that states or local communities
will inevitably strive for equal educational opportunity.
Campbell states:1%

Many localities cannot  provide  educational
opportunity for the children, youth and adults of
their communities.... Some states cannot or will
rnot provide adequate educational opportunity for the
people within their boundaries.

Many who are not satisfied with the rate of progress to date
in achieving equal educational opportunity hold that it is
necessary to change state constitutions in order o prod both
the public and the responsible government authorities.
Clarence Senior, in discussing the New York State
Constitution, has stated:1°

The  supporters of a2 militantly democratic
educational system should, I believe, press for a
positive statement of the right of each person to
equality of educational opportumity. Such a2
statement is now missing. The present [New York!
constitution permits farsighted boards of education
to attempt to provide such opportunities, but it
deoes not make such efforts mandatory.

Some suggest that progress toward achieving the goal of
equality of educational opportunity might be speeded if the
legislature were assigned responsibility fo promote equal
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educational opportunity regardless of domicile, race, religion,
economic status, or sex. This would allow the legislature fo
do more to achieve true equality of educational opportunity,
by providing for adequate educaticnal programs designed 1o
overcome the adverse effects of poverty, segregation,
discrimination, infirmity, or other individual handicaps or
disadvantages. Others suggest that the legislature be made
responsible for taking steps to prevent discrimination in edu-
cation, to promote integration in education or to do both.
Such a provision could be coupled with another on equality of
educational opportunity. Either or both would focus attention
on the problems of inequality of education.1% One would
stress preventative measures, the other remedial.

An Educational Bill of Rights

An alternative propesal submitted by the New York Commission on the
Constitutional Convention is an "Educational Bill of Rights". The constitution
could be amended by inserting a positive statement of the basic rights of
citizens with respect to education. Although ifts proper wording would require
careful deliberation, such a statement might provide specifically for the right of
all to an equal educational opportunity or for the right to equal access fo
education made available directly or indirectly at public expense. Proponents of
such amendments argue that this would exert pressure on the legisiature to
achieve true equality of educational opportunity and equal access to education
advantages, but would still permit the legislature and education authorities
latitude to devise and improve programs. In the judgment of those who support
this type of amendment, an open-minded attitude on the part of citizens and
public policy makers is first necessary in order to accomplish the goal of equal
educational opportunity for ail. P{‘gp@nents also  stress the moral and

exhortative impact of such a statement. '’

In summary, the proponents for a constilutional guarantee for equal
educational opportunity feel that the concept can be defined and its inclusion is
a matter of social urgency. On the other hand, those who argue against such &
provision feel that there is much vet to be clarified and that there is a need for
more research on the subject in order to achieve this clarification. These
individuals subscribe to the school of thought that prefers to leave much to
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legislative enactment and statutory law rather than constitutional law. In this
context, an initial decision on whether or not any meaning can be given to the
concept of equal educational opportunity will precede the guestion of whether or
not it can or should be included in the constitution. It may be worth noting

that the Model State Constitution makes no mention of equal educational
18

opportunity. Article IX, Public Education, simply states:

Free Public Scheols; Support of Higher Education. The
legislature shall provide for the maintenance and suppert of a system
of free public schools oper to all children in the state and shall
establish, organize and support such other public educational
institutions, incliuding public imstitutions of higher learning, as
may be desirable.
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Chapter 6
PUBLIC AID TO NONPUBLIC SCHOOLS

"Public aid" to "nonpublic schools" usually refers o the indirect or direct
use of government funds or tax revenues (whether local, state, or federal) for
the support, benefit, or aid of "nonpublic schools", which are educational
institutions supported by religious denominations or other privafe interests.
Nonpublic schools are most often divided into 2 groups--sectarian (religiously
affiliated) and nonsectarian--and then sometimes further subdivided within
these classifications. They include parochial or sectarian schools, privately
operated nonsectarian schools (profit-making or nonprofit), privately operated
schools for the handicapped or those with special needs for whom the education
equivalent to public elementary or secondary schools is provided, private
college preparatory schools or military academies, secondary level "finishing®
schools, and evening schools offering the equivalent of high school er:dx;lcm:ion.1
For a discussion of public aid to nonpublic schools of higher education, see Part

1I, Higher Education.

When considering the issues of public aid to nonpublic schools, a number
of questions should be considered. As suggested by the New York State
Temporary Constitutional Convention, these are:

(1)  Should public funds help support education in nonpublic
schools?

(A) Can some public purposes be better, more economically
realized through nonpublic schools?

(B) Will public support of nonpublic schools adversely
affect the public schools, thus possibly impairing our
commitment to universal public education and eguality
of educational opportunity?

(2} If support is to be given, what forms and amounts of support
are desirable?

(A Is there any reason for distinguishing between
elementary and secondary schools and  higher
education?
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(B) Is there reason to prefer direct to indirect assistance?

(C) What kind of control, if any, should the state have
over the use of public funds by nonpublic schools?

The First Amendment and the U.S. Supreme Court

In most instances, public aid to nonpublic schools in grades K to 12
involve sectarian schools. In this context, the subject is part of the larger
issue of the separation of church and state. In order to bhe acceptable
constitutionally, plans to aid nonpublic schools must first of all comply with the
federal constitution. More specifically, such aid programs must clear both the
First Amendment's prohibition against the establishment of religion and the

Fourteenth Amendment's due process provision.3

The First Amendment of the U.S. Constitution prohibits the enactment of
any law respecting the establishment of religion and guarantees the freedom of
religion. The Fourteenth Amendment contains a "due process™ restriction upon
the states and is generally conceded to make the First Amendment applicable to
the states.4 Through its interpretation of these amendments, the U.S. Supreme
Court has been slowly defining its position on the limits of permissible state aid
to private or parochial schools. Therefore, the arguments for or against the
use of public funds for nonpublic schools frequently refer to relevant U.S.
Supreme Court cases. A review of U.S. Supreme Court decisions based on the
establishment clause of the First Amendment relating to public aid to sectarian

schools provides guidelines for types of aid which are permissible:

(1) The reimbursement of parents for the cost of transporting
children to school by public transportation, including parents
of parochial school students, is not a violation of the
establishment clause (Everson v. Board of Education).?

(2) A program whereby pupils in public schools are released
temporarity from school classes to attend religious classes
conducted by ministers of their respective faiths in school
building rooms is a violation of the establishment clause
(McCollum v. Board of Education). ©
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PUBLIC AID TO NONPUBLIC SCHOOLS

A program whereby pupils in public schools are released
temporarily from school classes to attend religious instruction
or devotional exercises in religious centers off the school
premises is not a violation of the establishment clause {Zorach
v. Clauson).”’ B

The daily recitation in the public schools of a prayer
prescribed by the school beard is a wviolation of the
establishment clause (Engel v. Vitale).8

A state law reguiring the reading, without comment, of at
ieast 10 verses of the Holy Bible as a part of the opening
exercises each day in the public schools and providing for
excusing pupils from such exercises on the request of a
parent or guardian is a violation of the establishment clause
(School District of Abbington Township, Pennsylvania v.

Schempp) .7

A school board regulation providing for the holding of daily
opening exercises in the public schools consisting primarily of
the "reading, without comment, of a chapter in the Holy Bible
and/or the use of the "lLord's Prayer" and providing for
excusing pupils from such exercises on request of the parent
or guardian is a violation of the establishment clause (Murray
v. Curlett) 10

Requirement that local school boards lend secular textbooks
free of charge to all private and parochial schoocl students in
grades 7 to 12 is not a viclation of the establishment clause
{Board of Education v. Allen). 1l

Granting property tax exemptions to religious organizations
for properties used solely for religious worship is not a
violation of the establishment clause (Walz v. Tax
Commission). 12 -

Two state laws, Pennsylvania's Nonpublic Elementary and
Secondary Education Act and Rhode Islands’ Salary
Supplement Act to permit salary supplements for teachers of
secular subjects in parocchial primary and secondary schools
were held in violation of the establishment clause (Lemon v,

Kurtzman, Earley v. DiCenso; Robinson v. DiCenso) .13

An Ohic statute providing for educational grants to parents
who send their children to nonpublic schools was found
unconstitutional by a federal district court. The case was
appealed, but the U.S. Supreme Court upheld the lower
court's decision (Wolman v. Essex).14

Following the U.S. Supreme Court's invalidation in Lemon v.
Kurtzman, {(Lemon I) of Pennsylvania's statutory program to
reimburse nonpublic sectarian schools for secular services,
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the District Court on remand enjoined any pavments for
services performed after Lemon I but permitted the state to
reimburse the schools for all those services prior to the first
Lemon case. Appellants challenged the scope of the court's
action, appealing the case to the Supreme Court but the
Court affirmed the lower court's action (Lemon v, Kurtzman).l5

a2y Amendments o New York's Education and Tax Laws, enacted
in 1972, established 3 separate aid programs--a program
which granted money directly to qualifying nonpublic scheols
for maintenance and repair purposes, a tuition reimbursement
plan for eligible parents of nonpublic school pupils and a tax
credit program for parents of nonpublic school students not
eligible for tuition reimbursements. They were held to be in
violation of the establishment clause (Committee for Public
Education and Religious Liberty v. Nyquist).16

(13> Pennsylvania's "Parent Reimbursement Act for Nonpublic
Education™ to establish a tuition reimbursement program for
nonpublic school student's parents is a violation of the
establishment clause (Sloan v. Lemon).17

(14) An appropriation by the New York legislature to reimburse
nonpublic schools for performing certain mandated services
{(keeping attendance and health records, administering
certain required ftests, etc.) 1is a violation of the
establishment clause (Levitt v. Committee for Public

Education and Religious Liberty).1

(15) With respect to the requirement that the state provide
directly to all children enrclled in nonpublic elementary and
secondary schools, auxiliary guidance, testing, remedial, and
therapeutic services (Act 194) and loans of textbooks,
instructional materials and equipment (Act 195), it was held
that Act 194 and all but the textbook loan provisions of Act
195 violate the establishment clause (Meek v. Pittenger).1i9

(16) An Ohio statute authorizing the state to provide nonpublic
school pupils with the same textbooks as used in public
schocls; with the same standardized texts and scoring
services as used in public schools; with speech, hearing, and
psychological diagnostic services provided on nonpublic
school premises by public emplovees; and with certain
therapeutic, guidance, and remedial services provided off
nenpublic school premises does not violate the establishment
clause. Statutory provisions which authorize the loan of
eguipment or insiructicnal materials to nonpublic scheol
students and field trip transportation io sites chosen by
nonpublic school teachers viclate the establishment clause
(Wolman v. Walter). 20
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The eriteria by which the U.S. Supreme Court has determined the cases
have developed over the last 30 years. It was the Allen case and the Walt case
in which the U.S. Supreme Court developed the present standard against which
all plans aimed at aiding nonpublic schools are tested: (1) the statute must have
a secular legislative purpose; (2) its principal or primary effect must be one
that neither advances noer inhibits reiigion,m and (3) the statute must not foster
an excessive government entanglement with reﬁgi@n.zg Despite the limitations
on the types of aid which must pass this threefold test, the U.S. Supreme Court
was careful not to rule ocut all aid, noting that "some forms of aid may be
channeled to the secular [activities of nonpublic schools] without providing

direct aid to the sectarian [activities]. But the channel is a narrow one.”zg

Characteristic Constitutional Provisions

Although the First Amendment is held applicable to the several states by
way of the Fourteenth Amendment, not all state courts have had an opportunity
to decide upon the validity of direct or indirect aid to students of nonpublic
schools, nor has any consistent pattern in the decisions emerged. Of note is
the U.S. Supreme Court's decision in the Everson case, where providing
transportation to parochial school children was found not in violation of the
First Amendment, and which left the states free to determine whether their own
constitutions would so permit. The dozen or so courts which have faced the
issue under general clauses "have divided about evenly on it but the division",
according to one jurist, 'seems not so much to reflect differences in the
phrasing, or, for that matter, the history or social context of their state
constitutions, as divergent views on the underlying pnc:»}icj),“’.24 There are those
who feel that it was a mistake to ever call upon the First Amendment in deciding
the cases. BRecause the U.S. Constitution itself is explicitly silent on the matter
of religion in schools, or more basically, the matter of public funds being used
for sectarian purposes, it may be argued that this is an ares more of states
rights than of personal freedoms. A state could constitutionally allow direct or
indirect aid to sectarian schools, if the argument is used that no preferential
allotment shall be allowed, or that all sectarian or nonpublic schools be allotted

equivalent amounts of aid. Or a state constitution may be silent on this issue,
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as i Louisiana's Constitution which leaves the determination of this matier to

the legislature.

All state constitutions provide protection for religious worship. Often
there are prohibitions against requiring worship or against requiring support of
religious instifutions. Typically, state constitutions also prohibit the enactment
of laws respecting an establishment of religions, the use of public funds for
sectarian institutions, and the interference with freedom of worship. For a
tabulation of those state constitutions which have restrictions on the use of
public funds for sectarian or private schools, or both, or no provisions at all,

see Appendix E.

In all but 1l states, the constitutional document contains some provisions
regarding public funds and sectarian institutions. These provisions, however,
vary greatly in language, extent of detail, and in length. In the
aforementioned 11 states, there is an absence of constitutional statements
regarding the use of public funds for nonpublic schools. These are:
Arkansas, Connecticut, lowa, Louisiana, Maine, Maryland, New Hampshire, New

dersey, North Carolina, Vermont, and Washington.

Twelve of the 39 states which have provisions regarding nonsupport of
sectarian schools also have provisions under a "freedom of religious exercise"
clause. An example of this type of statement is Utah's document which adopts
the general language of the First Amendment and further states: "No public
money or property shall be appropriated for or applied to any religious worship,
exercise, or instruction, or for the support of any ecclesiastical
establishment”.zs The other states with such provisions are: Florida, Georgia,
Indiana, Michigan, Minnesota, Misscuri, Oregon, Rhode Island, Tennessee,

Texas, and West Virginia.

Nine other states designated nonsupport of sectarian and private
educational institutions:  Alaska, Arizona, Colorado, Hawaii,26 Michigan,
Mississippi, New Mexico, South Caro‘ﬁna} and Wyoming. Four states, California,
Massachusetts, Nevada, and Virginia specify sectarian schools as ineligible for
aid along with other schools. An example is California’s Censtitution which

2"?
reads: ™’
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No public money shall ever be appropriated for the support of any
sectarian or denominational school, or any school not under the
exclusive control of the officers of the public schools. ...

Virginia's Constitution prohibits state funds to schools or institutions of
learning not owned or exclusively controlled by the state, except in 3
constitutionally cited instances. These exceptions are: (1) funds for
educational purposes which may be expended in furtherance of elementary,
secondary, collegiate, or graduate education of Virginia students in public and
nonsectarian private schools and institutions of learning; (2) funds to an
agency, or to a school or institution of learning owned or controlled by an
agency, created and established by 2 or more states under a joint agreement to
which Virginia is a party for the purpose of providing educational facilities for
the citizens of the several states joining in the agreement; and {(3) funds to

nonsectarian schools of manual, industrial, or technical %:raining.za

Alaska's provision provides an example of a brief and nondetailed
statement regarding nonsupport of sectarian schools. Article VII, section 1,
reads in part: "No money shall be paid from public funds for the direct benefit

of any religious or other private educational institution." By contrast, Idaho's

corresponding provision reads:29

Sectarian appropriations prohibited. --Neither the legislature
ner any county, city, town, township, school district, or other
public corporation, shall ever make any appropriation, or pay from
any public fund or moneys whatever, anything in aid of any church or
sectarian or religious society, or for any sectarian or religious
purpose, or to help support or sustain any school, academy, seminary,
college, university or other literary or scientific institution,
controlled by any church, sectarian or religious denomination
whatsoever; nor shall any grant or donatiom of land, money or other
personal property ever be made by the state, or any such public
corporation, to any church or for any sectarian or religious purpose.

Hawaii’s Constitutional Provisions

The Hawaii Constitution's provisions regarding religion and public funds

are.
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Articie I, Bill of Rights, section 4, Due Process and Equal
Protection.

Ko person shall be deprived of life, liberty or property without
due process of law, nor be denied the equal protection of the laws,
nor be denied the enjoyment of his civil rights or be discriminated
against in the exercise thereof because of race, religion, sex or
ancestry.

Article VI, Taxation and Finance, section 2, Appropriations for
Private Purposes Prohibited.

No tax shall be levied or appropriation of public money or
property made, nor shall the public credit be used, directly eor
indirectly, except for a public purpose. XNo grant shall be made in
viclation of Section 3 of Article I of this constitution.

Article I, Bill of Rights, section 3, Freedom of Religion, Speech,
Press, Assembly and Petition.

No law shall be enacted respecting an establishment of religion
or prohibiting the free exercise thereof, or abridging the freedom of
speech or of the press, or the right of the people peaceably to
assemble and to petition the government for a redress of grievances.

Article IX, Education, section 1, Public Education.

...ner shall public funds be appropriated for the support or benefit
of any sectarian or private educational institution.

The place of religion in the public schools of Hawaii is subject to the state
constitutional provisions as well as those of the U.S. Consfitution. It can be
concluded that the state constitutional prohibitions are more restrictive than the
federal because of the specific prohibition against: (1) the granting of public
money or property {for a private purpose, and (2) the use of public funds for

the support or benefit of any sectarian or private institution.

Spears v. Honda

The controlling case of state subsidy to nonpublic schools for Hawaiil is
Spears v. Honda,gg where the Hawail Supreme Court ruled unconstitutional a
state statute and administrative regulation which authorized private and

sectarian school students to receive a subsidy for their bus transportation to
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and from school. The crux of the decision was the interpretation of Article IX
of the Hawaii Constitution. The Hawaii Supreme Court identified subsidies for
the bus transportation as being an appropriation of public funds to sectarian
and private schools and stated such expenditures were rejected by the framers

of the Hawaii Constitution.31

Two elements of the Spears decision should be noted. First, the Hawaii
Supreme Court observed that the Constitutional Convention of 1950 discussed
the scope of the state's role in the education of children in public and nonpublic
schools and specifically rejected the child benefit theory as applied to bus
transportation and other welfare programs for nonpublic school students. This
theory that the true beneficiary of state aid is the student and that the school
itself is only an indirect, derivative, secondary or incidental beneficiary had
been accepted in some jurisdictions, but rejected in others. Secondly, the
Hawaii Supreme Court refused to hold that public provision of transportation to
private school students is justified under the police power of the state to
protect the health, safety, or welfare of all students. This argument was raised
and discussed at length in the siate's brief. The Hawail Supreme Court's
implicit rejection of this theory indicates that notwithstanding the broadness and
comprehensiveness of the state's police power, it could not be exercised in the
contravention of plain and unambiguocus constitutional inhibitions against the

support or benefit of any sectarian or private educational institutif:)n.32

Further, the Hawaii Supreme Court in Spears did not strike down the
statute in toto, it was only when appropriations authorized under the statute
were used to subsidize bus transportation to nonpublic schools that a
constitutional violation occurred. This question arose because the statute on its
face did not distinguish between students from public and nonpublic schools.
The Hawail Supreme Court rectified the situation by construing the words "all
school children" as meaning "all public school children” .33

The opinion notes the overlap in the Hawaii Constitution between Article

IX, section 1, and Article VI, section 6, which provides:
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Mo tax shall be levied or appropriation of public money or
property made, nor shall the public credit be used, directly or
indirectly, except for a public purpose. Ko grant shall be made in
violation of Section 3 of Article I of this Constitution.

Article 1, section 3, states in part that "No law shall be enacted respecting an
establishment of religion or prohibiting the free exercise thereof." The Court
then stated that it is unnecessary to determine whether the transportation of all
school children under a general welfare program would violate Article VI,
section 6, or Article I, section 3. The Spears decision was appealed, but

rehearing was denied. 34
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Appendix A
THE STATE DEPARTMENT OF EDUCATION: SEPTEMBER 1972

Legal status of State department of education,
State Designation including references to the State board of
education and the chief State school officer

Alsbam&. . ..., e State Department of Educatien.. The State Department of Fducation f{s under the
direction of the State Superintendent of Edu-
cation with the advice and counsel of the State
Board of Education. The State Bosrd of Educa-
tion exercises, through the State Superinteandent
of Education and his professicnal ass{stants,
general control and supervisien over the public
nchools of the State, junlor colleges, trade
schools, Alabams State Univeraity and Alabama
Agricultural and Mechanfcal University. All
other higher education i{nstitutions are under
separate boards of (rustees.

Alaskad..o..ovinnn State Department of Education.. The Department of Zducation includes the Comuisz-
sloner of Education and the staff necessary to
carry out the functions of the depariment. AL
the head of the depasrtment is the Soard of Edu-
cation;, the Cowmuisaioner of Fducsiicon {3z the
principal executive cfficer of the department.
The department (1) administers the State’s pro-
gram of education st the elementary snd second-
ary levels, incliuding programs of vocational
education, vocational rehabilitation, library
services, and correspondence courses and plans;
and {2) finances and opersfes related school
and educarional scrivities and facilicies,

Arf{zond.c.vsnsivn State Department of Education.. The Department of Education is adminiastered
through (1)} the State Board of Education which
is the governing and pelicy-determining body of
the depsrtment, and {I} the Superintendent of
Pubiic Instruction in whom all executive, sdmin-
fstrative, and ministerfai functions of the
department are vested and who 18 the exscutive
officer of the State Board of Educsztion.

Arkansasa......,.. State Department of Educacrion.. The Department of Educsation consists of the Stale
Bosrd of Educaticen, & Director of the Depariment
of fdycation, and such divisiens as preseacly
exisr within the department and az may be cre-
ated by iaw or the State Board of Educaticn.

The State board selects the svaff of the depart~
ment and {s suthorized to organize the depart-
ment into such diviszicns, branchesa, or sections
an may Be found necessary and desirable by the
Director of Education.

Californfa...... . State Departwent of Educatien.. The Department of Tducatiecn is an scéministrative
unit of State government, The Stare Bosrd of
Education is the governing and policy-deter-
micing bady of the State Depsriment of Zduca-
tion., The Soperintendent of Public Instruction
i vested with all executive and adminiatrative
functions of the department; he i3 the secrefary
and executive oificer of the State Board of Fdu-
cstion and {3 ex officio Diresctor of Eduzatien.
The Superingendent executes, under direction of
the Scace Zoard of Hducation, the policlies which
have been decided upon by the board asnd direccs,
under general rules end reguiztions adopred by
the board, the work of 4ll appointfeen snd em~
ployees of the board.

~
s



State

Designation

Legal statua of State department of e&ducation,
including references to the State hosrd of
education and the chief Starce school officer

Colorado. .. ... .-

Connecticur......

Bistricr of

Stete Department of Education..

Stare Departwent of Educatioen..

Stare Department of Public
Inastruction. .o ..., e

Public Schools of the Districet
of Cotumbla. ... .o .

~.1

[¥a

The Department of Education 1% a unit {n the
executive branch of the State govermment con-
stating of the State Board of Educatfon, the
Cffice of the Commissioner of Educatian, and
such divi{sions, boards, agencies, officers,
and employees as may be provided by law or by
order of the Srafe board and the Commisdioner.
The Stace Board of Education 18 responsible for
the general supervislion of the public schools.
The Commissioner of Education is secretary of
the State board and the administrative and
executive head of the department. A separate
State Board for Vocational Educarion functioas
independently of the Statre departmeni, the Com-
mi{ssianer, and the Stats Board of Fducation.

Ho reference {s made to the Connecticut Stace
Depacrtment of Educatien in the 1370 edicion
of Laws Relacing to Education oy the laws
enacted by the 1971 or 1972 Ganeral Assembly.

The only law cthat reiates to the edtsbiishment of
the Depactment of Public Imstruction does not
refer to the department by name bul calls for
"the appointzent for & term of no more thaa ooe
vear, of professional and clerical amsistants
necessary for carrying out the polici{es and the
rules and the regulations of the board."” The
general administration and supervision of the
free pubiic schools and of the educational
interests of the State are vested in the State
Board of Educaticn. The board appoincs as its
execulive secretary the State Superinreandent of
Pubiic Instruction,

The cootrol of the public schools of the District
af Columbia is vested in the Board of Educatiocn
which consists of 11 elected members, three
elected at large and one from each of the eight
scheol election wards estabiished by law. The
Board of Educaticon appoints the Superinceadent of
Schools for a term of 3 years and a secratary who
is not a mpexber of the boasrd. The board deter-
mines &1l questions of geneval policy relatcing
to the schools, determines rthe curricula, plans
the program of school construction, and {8 re-
sponsible for texthook acguisition. Yz approves
and sets priorities for che expenditure of funds.
The Superintendent of Schools has the direcsion
of and supervision fn All matfers perfaining £o
the {ostruction inm il the schools uader the
Bosrd of Education. He has 4 seal oa the board
but not the right to vole.



Scate

Designation

legal status of State departwment of educsation,
inciuding references to the State board of
education and the chief Stare school officer

Florida......

Hawaii..... ‘e

Illincis. . ...

Indiana......

Depariment of Educatien.

State Department of Educarion..

Srate Department of Education,

State Department of Education..

Cffice of the Superintendent

of Public Instruction........

State Department of Public

Instruction..... e

The head of the Department of Educacion iz che
State Board of Fducation in which 15 vested
the general control of the public schools of
Flovida. The Deparrwment of Educasion acis &8
an administrative and supervisory agency under
the direction of the State bvourd. The board
and {ts staff comprise the departwent. The
Comalssioner of Education is secrecary and
executive officer of the board and exercises
general supervision over the Stace system of
sublic education.

The Department of Zducatlon is clesrly identifled
as the organized staff under the executive direc~
tion of the Superintendent of Schools, The State
Beard of Education {# responsible for the generai
supervision of the Department of EZducation. The
Superintendent of Schools is the executive offi~
cer of the board and the administrative officer
of the department.

The Department of Fducation {s a unit withia the
executive branch. kdmiﬂit::atively £t i% headed
by an elected executive board, the Bosrd of Edu-
cation. Under the State Comstitution the board
is te formulate policy and exercise control over
the public schoel sysrem through 1ts executive
officer, the Superintendent of Education.

The Department of Educatlon is an executive agency
of the State Board of Education. The State
Superintendent of Public Ianstruction serves ax
the executive officer of the department snd has
the responsibility for carrying ocut policies,
procedures, and duties authorized by law or
establiished by the board. The degartment ix
organized in @ manner determined by the State
Superintendent and approved by the board.

No reference 18 made to the Tllincis Department of

Eduycatica in the new State Constitutiocn in force
July 1, 1971 or in the Schosl Code af Tllincie,
Circular Series &, No. 6%, 1%69. In Illéincis,
"Qffice of the Superinzendeat of Public Instruc-
tion™ appears to be syronymour with what other
States might call "Srate Department of EZducation.”

Charged with responaibiif{ty for standards in the

pubiic schools, the Department of Public Instruce
tion is administered by the Superintendent of
Peblic Instruction as {f carries oug duties and
functions described by State law, Srate Zoard of
Educsrion prowulgated vules and policies, Fed-
eral laws apd rvegulaticuns, and administrative
policles establiished by the Superincendent and
his staff.



Seate

Designation

Legal status of State department of education,
including references to the State board of
education and the chief State school officer

Kengucky..oovunen

Lousisiana

State Departmeant of Public

Tostruction. . o nar s ..

State Department of Education..

Staze Department of Zducation..

State Departwment of Education..

The Depariment of Public Instruction acts as an
administrative, supervisory, and consultative
agency under the direction of the Superintendent
of Publilc Inscruction and the Srace Board of
Public¢ Instruction, The department is located
in the office of the $tate Superiantendent, and
assiscs the Supeérintendent in providing profes~
#ional leadership and guldance and {n carrying
out policies, procedures, and duties authorized
by law or by the regulations of the State board,
&8 are found necessary to attain the purposes
and oblectives of the school laws of Iowa. The
Superintendent of Public Instruction i{s the
executive officer of the State bhoard.

The Department af Eduycation 19 under the jurisdie-
tisn of the State Bogrd of Education snd the
administrative sypervision of the Commissiaoner
of Zduycarion as directed by law, The Legizla~
rure provides for a State Beard of Fducatilen
which has general supervision of public schools,
educarional inseitutions, and all the educa-
tional interests of rhe Stats, except educa-
tional functions delegated by law to the State
Board of Regents. In compliance with the Consti-
tation of Xansas, provisions are made In the law
for au elected Srate Board of fZducation and 2z
Commiasiondr of Education who is appointed by
and serves at the pleasure of the State bosrd
as its executive officer.

The Department of Education consists of the State
Board of Education and the Superintendent of
Public Instructicn. The department exercises
all the administrazive functions of the State
in relation te the wmanagewent and contrel of
the publiic sommon schoola, of vocational educa-
tioca and rehabilication, and of West Xentucky
Vocational School, the Kentucky Schoel for the
Blind, and the Kentucky School for the Deaf, and
may exercise certain powers and functions relat-
ing to area vocation scheools, and relating to
teievision in aid of education and ather proper
public functions. The State Board of Education
ix recognized as a public body corparate asad
poiitic, and an agency and instrumentaiity of
the Commonwealth in the performance of essential
govermmental functions. The board has the man~
agement and control of the commca schools, public
vocaticnal education and vocational rehabilita-~
tion, Wesg Kentucky Vocational Scheci, and the
Kentucky School for the Blind.

The State Superinteandent of Public Education as

ex sfficio secrecary and executive cfficer of
the Starte Board of Educatgion {3 authorized io
establish a Depariment of Education. The State
board has supervisfon and contrel of all {ree,
public, elementary snd secondary schosls, trade
andior vocational-tecknicsl schoois, schools for
the blind, deaf, cerebral galsied and spestic,
and 3rate colleges snd aniversities octher fhan
Louisiana State University and Lts bdranches.



Legal status of Stare departmentc of education,
State Designation inciuding refervences to the State bosrd of
education and the chief State schogl officer

Malne. ..., Department of Educatfonal and
Cultural Services............ Authorized by stature effective July 1, 1972,
implemencing rthe reorganizarion of the Deparc~
ment of Fducatienal and Cultural Services, the
department consists of the Commissioner of Edu-
caticoal and Tultural Services and includes the
foliowing: The Department of Education, the
Stste Board of Education, the Maine Education
Council, the Maine Cowmission for the Higher
Education Faciliities Act of 1963, :he Maine
Advisory Council on Vorational Education, the
Maine Representatives to the New England Board
of Higher Zducation, the Maine School Building
Authority, the Jovernor Baxter 5School for the
Deaf, the Maine Stare Commission on the Arts
and the Humanities, rhe State Museum, the Maine
State Musewn Commission, the Stare Hiscorian,
and the Maine State Library.

Maryland......... State Department of Education.. ducaticnal matters affecting the State and the
general care and supervision of public educacion
are entrusted to the Department of Education, at
the head of which {8 the State Board of Education.
The State Superintendent of Schools is the chief
executive, the secretary, and the treasurer of the
State Board of Education.

Hasgachusetis. ... State Department of Fducation.. The Department of Educstion {8 under the supervi-
sion and coattol of the Zoard of Education.
Under the direction of Che board, the Cowmnis-
sioner of Education i the secretary to the
board and servea as {rs chief exscutive offfcer.
Several of the sgencies placed in the Department
of Education by law functlion independently in
conducting their work and are aot subjiect to

its control.

Michigan......... State Department of Education.. The Departwent of Lducation was created pursuwant
to the 1363 Executive Organizatiocn Act, which
sets forth the povers, dutles, and functions

of the deparfment as required bv che Michigan
Constitution. The executive order creatiang the
department designates the Siate Board of Educs-
tion 48 the kead of the departwment sand the
Superintendent of Publi{c Instructicn as ics
principal executive officer. The Superintendent
ta chafrman of the koard without the right te
vote, and L8 responsible for the exscution of
trs poliicies.

Minnesot&........ State Department of Education.. The Department of Education {s maintained under
the direction of the State Board of Education.
The Commissioner of Educatlion is the executive
officer and secretary of the State board.




State

Designatiocn

Legal status of State department of education,
including references to the State board of
education and the chief Stare school officer

Migsiasippi

Missouri. ..

Mebraska.........

State Department of Education.

State Departmesnt of Education.

Cffice of the Seperintendent
of Public Instruetion.......

Staze Department of Educstion.

Stace Department of Education..

The Departmeant of Educarion consists of the chief
State achool offlcer and the staff{ under his
executive direction. The department is chargsd
with the execution of all laws reiating fo the
administrative, supervisory, and consultative
services to the public achools, agricultural
high schools, and junior colleges of Misaissippl.
Subject to the direction of rthe State Board of
Education, the chief Stace school officer ia
veated with the adminlacration, mansgement, and
contvol of the Department of Education,

The Department of Educatica includes the State
Board of Educaticn, the Mvision of Public
Schools, the Division of Reglscracion and
Examination, and the sgencies asaigned to the
department. Supervision of instruction in the
public schools {s veated in the State Board of
Bduycacion. The Commissioner of Education L=
the chilef adminfatrarive afficer of the Starte
board and supervises the Division of Pubifc
Schoolis.

The Superiatendent of Public Instruchicn {3 the
execulive head of Montana's elementary and
secondary education system. With Che recodl{fi~
cation of Montanz®t school law in 1971, the
former Department of Publlc Instruction neo
longer exists. The Superintendent of Public
Instructicn, a wmexber of the exzcutive depart-
ment of State govermment, {s an ex officio member
of che State Board of Educatiocn and servea as
secretary of the State hoard. Almo, the Superin-
tendect {s the executive offficer of the State
Board of Education for woeagional education
purpeses.

The Department of Educaflon consfats of the State
Board of Education and the Cormissioner of Edu-
catica. The department haas general sugerviaion
and administration of the achool Bystem of the
Stace and of such other activities as the Legis-
lature may direct. The board {s the policy-
forming, planunlng, and evaluative bedy for the
Srate achool program. Acting under the suthor{ty
of the board, the Cowmissioner of Education is
the executive offi{cer of the board and the admin-
facracive head of the professional, technjcal,
and clerical scaff of the department.

The Department of Education receives 1Ts zuthority
from the Stare 3oacd of Education through its
executive head, the Superintendeat of Publiic
Instvuction. The Srate board 1z the goveraing
bady for the department, and through this
#uthoricy provides polficies 8o that che degari-
ment through the Superintendent can exercise all
sdministrative functions relating te schouls not
conferved by lav upon some other agency.
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Legal status of State departmeat of education,
{neiuding references to rthe Stare board of
educatfon and the chief State achool officer

New Rampshire....

New Jersey.......

New Mexico......

North Carolina...

North Dakota...

State Depariment of Education..

Srate Depsrtment of Education..

Staze Departwment of £ducation..

Srate Education Depariment.....

Department of Public Education.

State Department of Publie
InBEruCtion. . cvnu e

50

The Department of Fducation consiscs of the Stace
%oard of E£ducation, rhe Commiczsioner of Educa-
tion, and such other officials and employees as
may be authorized. The State board is entrusted
with the wmanagemeént, supervision, and direction
of a1l public scheols in the Stare, excepr as
limited by law. The Comnisafoner of Education
is the chief extcutive officer and secretary of
the board,

The Department of Education is & principal depart-
menl in the executive braach of the State govern-
ment; it consjsts of the State Board of Education,
which ie at the head of the department, the Com-
missioner of Education, and such divisicons, hu-~
Teaud, braached, committees, officers and em-
ployees as are necessary. The general supervi-
sfon and control of public education f{an the State,
except higher education, are vested {n the Staze
board, which formulatea plans and makes recom-
mendations for the unified, continuous, apd effi-
cient developwent of public educatien, othey than
nigher education, of people of all ages wirhin
the State. The Coewmissicener of Fducation L the
chief executive and administrative officer of the
Department of Education and is alsc fts budget
4nd flscal officer.

The Depertuent of Education and State 3Zgard of Edue
cation are created by the State Constitution. As
the governing authority, the Stsze board has con-
trel, management, aund direcrion of all pubiie
schools, except ak otherwise provided by law,
and determines pelicy for the cperation of all
public scheools and vocational education pregrams
in the Srate. The State Superintendent 1s the
chief administrative officer of the board.

The State Education Department is the sdminietra-
tive department of State government charged with
the general wmanagement and supervision of all
public schools and all educational wvork of the
State. The Board of Regents of The Universitcy
of the State of New York heads rhe State Educa-
tivo Department. The Commissioner of Bducatioa
is the c¢hief executive afficer of the department
and {8 appointed by the Soard of Regenta and
serves at its pleszsure. WHe serves alsc as presi-
dent of The University of rhe State of New York.

The legally cresred Departoent of Publie Educartion
wis made operative by executive order of the
Gaovernor by Jule 1, 1972, The head of the
Depariment of Publie Education Ix the State
Board of Education. The Superintendent of Pub-
iic Inmetructicn is the secretary and chief admin-
{strative offfcer of the beard.

The Department of Publie Instruviien is not ex-
presgly deficed o the lav. When the deparrment
iz menticned in the law, reference 18 genevally
to the staff under the executi{ve directica of
the Superintendent of Public Instrustien.



Legal status of Srate deparcvment of educsiion,
State Designracion includiag references ta the State board of
edu¢ation and the chief State school offfcer

[+11% - D Stare Department of Educaticn.. The Department of Education consiats of the State
Board of Education, the Superiatendens of Public
Instruction, and a staff of such professional,
clericai, and other employees as may be neces-
sary. The department {s che admin{strative uait
and organization through which the policies,
directives, and powers of the board and the
duties of the Superinteandeat are admipistered
by the Superinteadent as executive offizer of
the board.

Okiahoma. .. ...... State Department of EZducation.. The Department of Education {s the uait of Staze
govermment in which are¢ placed the agencles
created or authorized by the Constifution and
Legislatyre that are charged with the respopsi-
bility of determining the policies and dirscting
the adwiniscration and supervision of the public
school system of the State. These agencies are
the State Board of Education, the State Superin-
tendent of Public Instruction, and gduch divi-
sions and positions as may be establiished by

law and by the State Bcard of Education. The
Szate board is the governing board of the depart-
ment and the public school system of the State,
The Superintandent is presfdant and executive
officer of the board.

Jregen. ... ....... Stare Department of Educdtlon., The Depariment of Education functions uynder the
direction and control of the State 3oard of
fducation. The department cons{szs of the

State Board of Fducatfon, the State Textbook
Commission, such other spencles and officers

as are added by law to rhe depariment, and the
adminiatrative organizarionz and staffs required
for the performance of rhe department’s func-
tions. All administrative functions of che
State board are exercised through the Department
of Bducation, and the departmant exercises ail
administracive functicns of the State relating
e Bupervision, mandgement, 4nd conitel of
achools and community colleges not coanferred

by law on some other ageacy. The Super{ntendent
of Public Yastruction acts as executive head of
the deparrtment.

Perneylvania..... State Department of Education.. An Act of July 1969 created the Department of Educa-
tion, an admin{strative unit of State govermment
Headad by a Secrerary of Education. The depart-
seni <ontalng fome 26 adminfsgrative boards and
commiacions, one of which {3 the State Board of
Educaticn, Zducacional policies, standards,
rules, and regulations promulgated by the State
Board of Educavion are biading upeon the Depart-
ment of Fducatlon. The deparriment submits to
the 3tate beard fov approval all rules and regu-
lations proposed by The department in the areas
wnder the policy contyol of the board. The
department furnishes upon request of rhe board
#uch dara and {nformalion as the board may
regquire, and provides asdwinistrative geyvices
for #nd on behalf of the board.
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Legal status of State department of sducation,
including references to the State bosrd of
education and the chief State school officer

Rhode Ialand.....

South Carolina...

South Dakota.....

Tenaessee

Scate Department of Education..

State Department of Education..

State Department of Pubiic
Instruction. . c.vouniariianan.

Srare Department of Education..

A rearganization of the Department of Pducation
mandated by the Education Act of 1969 resulted
in the estabiishment of a Board of Regents
which, for all levels of public education iy
the Stzre, has the responsibility of formalating
and implementing a waster plan for public educa-
tion in the State, derermining fiacal priorities,
setting standards, supervising and evaluating
results. The Board of Regents has assumed “all
powers, tights, duties, and privileges formerly
belonging to the board of trustees of State col-
leges, the State Board of Education, the Depare-
ment of Educaticn, and, excepting as specifically
provided, the Commissioner of Zducation.”

The Department of Educarion is nof expressly iden~
rified {n the law even rthough the term 18 used
in varfous fnstances. For example, & duty of
the State Superintendent i# to organize, staff,
and administer a State Department of Education
which shall inclode such divisions and depart-
ments as Are necessary to render the caximum
service to public education In the State’ and
"administer through the State Departwment of Edu-
cation; all policies and procedures adopred by
the State board.'" The State Board of Education
adopts policies, crules, and regslazicns net
inconsi{stent with the laws of the State for
the goverwrent of the free public schools. As
a policy body, the State board is designed to
regulate, evaluate, upgrade, and contrel the
statewide educational system. The State Superw
intendent serves as secretary and administrative
officer of the beard.

The Departmeant of Public Instvuciion is not ex-
presaly defined or {dencifled by statute although
the term 19 gererally used. The law provides
that the State Board of Education shall, except
for the appointwent of the Deputy State Superin-
tendent, appoing and fix the salaries of the pro-
fessional staff of the Deparrment of Public
Instruction. The Superintendent delegated minfsw
rerial apd exécutive funcfions fo the personnel
of the department. The State board {3 resson-
aible for the adeption of all policies {1} for
the zovermment of the desarteent and (1) for
carrying out aducacional funcoiona which relare
to elementary and secondary schoois, ar which
may be vested in the department.

The Departmeni of Educvaticn {8 an administrative
anit of State government. In additien to serve
ing &5 chalrman and ex officio meuwber of the
State Beard of Education, the Commissioner of
fducation is the administrative head and chief
executive officer of the department. The 3rate
Board of Educatiocn £35 zsssciated with the Depars-
ment of Education for administralive purposes.
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Designation

Legal status of State department of education,
including references to the State board of
education and the chief State school officer

Heah. .o cnaaoan

Verment.....

Vieginia....

Washington....

State Department of Education..

Office of the State Board of
Bducation......... PR b

State Depattment of Education..

Stage Department of Educarion..

Office of the Superintendent
af Public Inatrwction......- .

The Department of Education constitutes the pro-
fessional, technical, and cierical staff of the
Central Education Agency. The State Board of
Education, the State Board for Vocatiomal Edu-
cation, the State Commissioner of Education,
and the State Department of Education comprise
the Central Education Agency, which exercises
general control of the system of public educa~
tion at the State level. The State Board of
Education 18 the policy-forming and planning
body for the public school system. The Commis-
sfoner of Educacion serves as executive officer
of the Central Education Agency and as executive
secretary of the State Board of Education and of
the State Board for Vocational Education.

The Office of the State Board of Education is
analogous to the department of education in
many other Stages. The Srare Superintendent
of Public Instructlon £8 rhe executive officer
of the board, which is vested with the general
control and supervision of the public scheol
system.

The Department of Education i{s defined {n the
Vermont educstion faws as the Commissicner of
Education and the staff necessary o carTy ocut
the functions of the department. The Sfate
Board of Education has supervision over and
management of the department and the publifle
schooi system, except a8 otherwise provided
by law. The Commissioner f{s the chief execu~
tive officer and secretary of the board.

The Department of Education i# not clearly identi-
fied by constitutional provision or statutbe; no
reference {5 made to it in the law. The general
supervision of the schoosl system is vested in
the State Board of Educatioen, which {s appointed
by the Governor, subject to confirmation by the
General Assembly. The Superintendent of Publife
Instruction is appointed by the Governor, sub-
ject to confirmatlion by the General Assembly,
for a rerm colncident with that of the Governor
making the appointment. The Superintendent
served as secretary of the board.

The term "State Department of Education” is not
used in the laws of Washington. There s fully
operaticual a single State education office
under the directien of the 3uperintendent of
Public Instrucrion who f2 respensible for admin-
istration of the toral State educatlonal program
inciuding carvrying out the policies of the Stats
Board of Pducatios in Chose areds in which the
board has statutory power. In hia relationship
ta the State board, the Stare Superintendent
serves as ex offfcio president and executive and
administrative officer.
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West Virginie....

Wisconsin...r... -

Wyoming-..r.ennns

American Samos. .-

State Department of fducacicn..

Stave Department of Public
Instruction...oovennaenaraan

State Department of Education..

Pepartwent of Educatlen......,.

Bepartment of Education........

84

The Deparcment of Education {5 matatained at the
Jffice of the Stare Superintendent of Schools.
Subject to and ia cosnformity with the Constigu~
tion and laws of West Virginia, the State Board
of Education dete¢rmines the educaticnal peiicies
of the public schools {n the State and makes
rules for carrylng into effeci the iaws and
poligies of the State relating to education.

There is crested by law a Department of Publie
Thetryction undetr the direction and supervision
¢f the Szaze Superintendent. Wizconsin does not
have a State Board of Educatien for public ele-
wentary and secosdary education.

There {5 a
nated &8

separate and distinct department desfg-
the Stace Department of Education which
coniists of the State Superintendent of Publie
Iastruction, the State Board of Educarion, and
such divisicas, staffed by such personnel and
provided wich such Facilities as the State Super-
intendent with the appraval of the State board
deturmices necessary to aseist him a&nd the Stare
board in the proper and efficient discharge of
their vespective duties. The general superwvi~
sion of the public schools i3 entrusced to the
State Superintendent, who ia the administrative

head and chief executive officer of the department.

The Department of Edycation of the Goverament of
American Samca is the agency responsible for
adtsiniatrarion of the system of education. The
Baard of Regents was created to take the place
of the former Board of Education. The board
functions 48 an &dvisgry board €o the Director
aof Education, who i{s an ex officie member of the
board. the fcard of Regents also acts as the
Board af Vocatjonal Education.

Theye % withia the executive branch of the Govera-
ment of Cusm the Depattment of Fduecarion. Alss
within the Govermment of Guam {s the Territorial
Board of Educarion whiech with the approval of the
Governor appoints the Director of Zducation, who
i8 the administrative head of the department and
executive secretary of the board.



Legal status of 3cate department of education,
Stacge Designation including references to the Staze board of
education and the ¢hief Stare school efficer

Puerto Rico...... Commonwealth Depariment of
Education..... Mt The Commonwealth of Puerto Rico Department of
Educarion t2 an administrative uanft of Commoa-
wenith govermment. The Commonweslth Board of
Education has as its essential mission {1) teo
formulate with the Secretary the educational
philesophy of the govermment ¢f the Commdn-
weaith; (2) to advise the Secretary {n the
erientation of the educaticasl system; and

{3} to observe that the programs of the depart-
weal couply with selected educational objectives.
As & basis for the decisions of the Department
of Education on policy, manpower, economic
resources and on physical pilant, the board
considers and approves a general 4-year plan

for the development of the primary, secondary,
vocational, aad technfcal system. The Secretary
of Education is the admin{strative head and
chief executive afficer of the Department of
Education.

Trust Territory
af the Pacific
Estands........ Departwent of EZducation........ The Micronesis i/ Bogrd of Education has power in

sccordance with law to forzulate policy and ro

exercise control sver the educational syztem in
the Trust Territery. The Department of Education
is hesaded by & Director who, under policles es-
tablished by the High Commissioner in consulta-
tion with the board, administers programs of
education and pubiic instructioa throughout

Micronesia. The Birectar of the department

is also a member and executive officer of the

board.

Virgin Islands... Department of Education........ The Depariment of Education is zn sxecutive usit
in the Govermment of the Virgin Ialaads. The
department {s administered under rhe supervision
and direction of the Commissioner af Education.
Eatabiished as an independent agency within the
department for administrative purpcses is the
Virgie laslands Board of Zducaticn, composed of
wine eiected mweuwbervs and Lhe Cowmissloner, who
serves as an ex officio mewber. The board has
suthority and jurisdiction in general to do any-
thing necessary for the preper establishment,
wmaintenance, managewent, and opevation of the
pubilc schooln of the Virgin Islands. The
department has authority and jurisdiction to
exercige general control over the enforcement
of the laws relating te sducation and cooperages
with the Virgin falands Board for Vecational
Educazion In the administration and promoricn
by that board of vocastional educaticn.

if he ysed in this seudy, "Micronesia” fa synonymous with "Truse Territory of the Pacifiz Islands.”
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Constitution d nates
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Appendix D

CONSTITUTIONAL PROVISIONS
RELATING TO THE FINANCING OF EDUCATION

Legislature State County
to School School

State None Legislature Supplement Fund Fund
Alabama X X
Alaska X
Arizona X X X
Arkansas b {by refer-

ence only)
California X X
Colorado X
Connecticut X
Delaware X X
Florida X X X
Georgia X
Hawaii X
Idaho X
I11inois X
Indiana %
lowa X X
Kansas X X
Kentucky X X
Louisiana X X X
Maine towns shall
support and
provide

Maryland X X
Massachusetts b4
Michigan X
Minnesota % X
Mississippi X X% 4
Missouri X X X
Montana X X
Nebraska x %
Nevada X X
New Hampshire X
New Jersey X X




Legislature State County

to Scheol School
State None Legislature Supplement Fund Fund

New Mexico X
New York state lof-

tery reve-

nues
North Carolina X X X
North Dakcta X
Ohio X X
Oklahoma X
Gregon X
Pennsylvania X
Rhode Island X X
South Carolina X
South Dakota X X
Tennessee X X
Texas X X X
Utah X
Vermont X
Virginia X iterary
fund)

Washington X X
West Virginia X X
Wisconsin X
Wyoming X xé X

dNon-legislative in the sense of earmarked revenues (taxes, proceeds of land sales
and investments). Many states have special boards or commissions in charge
of the State School Fund.

¥ D DN YV
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Appendix E

FOR NONPUBLIC SCHOOLS

CONSTITUTIONAL RESTRICTION ON PUBLIC FUNDS

No
States Sectarian Schools Private Provisions

Alabama X 0
Alaska X X
Arizona X X
Arkansas 0 0 X
California x4
Colorado X X
Connecticut 0 0 X
Detaware X Q
Florida x {Bi11 of Rights - freedom of exercise 0

clause) :
Georgia x (Bi11 of Rights - freedom of exercise 0

clause)
Hawaii X X
Idaho X ]
I1tinois X 0
Indiana x {Bi11 of Rights - freedom of exercise 0

clause)
fowa 0 0 X
Kansas X 0
Kentucky X 0
Louisiana ] 0 X
Maine 0 0 X
Maryland 0 0 X
Massachusetts xb 0
Michigan x {Bill of Rights - freedom of exercise X

clause)
Minnesota x (Bi1l of Rights - freedom of exercise o

clause)
Mississippi X X
Missouri x (Bi11 of Rights - freedom of exercise 0

clause)
Montana X 0
Mebraska X&
Nevada X o
New Hampshire o o X
New Jersey o o X




No

States Sectarian Schools Private Provisions
New Mexico X X
New York X )
North Carolina 0 0 X
North Dakota X 0
Ghio X 0
Oklahoma X 0
Oregon x {Bi11 of Rights - freedom of exercise 0
clause)
Pennsylvania X
Rhode Island x {Bi11 of Rights - freedom of exercise 0
clause)
Sauth Carolina X X
South Dakota X 0
Tennessee x (Bil1 of Rights - freedom of exercise 0
clause)
Texas x {Bi11 of Rights - freedom of exercise o
clause)
Utah x {Bi1l of Rights - freedom of exercise 0
clause)
Yermont 0 0 X
Virginia X
Washington 0 0 X
West Virginia x (Bill of Rights - freedom of exercise 0
clause)
Wisconsin X 0
Wyoming X X
dand any other school not under the exclusive control of public school officers.

brnd no other school than those which are conducted according toe law and under the

order and superintendence of
expended.

money is

“Or any other educaticnal institution not exclusively
governmental subdivision

state

[ F -

dState appropria
or exclusivel

Source:
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PART Il

Higher Education







Chapter 1
INTRODUCTION

PART I. BACKGROUND

Higher education is the knowledge acquired at universities and colleges in
which degree credit is g‘iven.l Higher education should be distinguished from
the commonly used term post-secondary education which encompasses a wide
range of programs offered at various facilities throughout the community. Any
learning or training beyond high school can generally be referred to as post-

secondary education.

Higher education is usually recognized as having 3 major functions:
teaching, research, and public service. Prior to the nineteenth century,
teaching and research were not considered separately, the primary rationale for
research being its impact on teaching. By the end of the nineteenth century,
scholarly attention turned from its singular teaching function to a search for
new knowledge and research which was recognized as an end in itself.z As a
research institution, the University of Hawaii at Manoa has been ranked among

the top 50 universities in the United States.3

Although most authorities agree on the benefits of the first 2 functions,
there is less agreement on the idea of the university's role as a public service
agency. Those who feel that this is a necessary and vital part of higher
education argue that the needs of the society greatly affect the nature of
colleges and universities, the effect on the University of Hawail being a
tradition of serving the community through extension and continuing-education

programs and, in recent vears, through the community colleges.

Opponents to the public service role of higher education argue that an
institution is defined by its task; its task, in furn, being defined by asking
what it alone can do or what it can do better than any other institution. They
point out that other than intellectual leadership, many of the present activities
of the American university e¢an be carried out by other institutions and

organizations.
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HIGHER EDUCATION

The actions of the federal government in the field of higher education,
however, reinforce the public service function of universities and colleges. The
Morrill Act of 1862 and ifs subsequent extensions initiated the land grant
movement in higher education as a public service response to the rapid
industrial and agricultural development of this couniry. By providing aid from
the government for the endowment and support of at least one college in each
state to teach agricultural and mechanical arts, education was opened to all
qualified people from all walks of life. This emphasis in higher educational
opportunity was part of a national trend toward a democratic, egalitarian, and

populist society.

Congressional action subsequent to the Morrill Act indicated an intent of
additional federal involvement in higher education. The Hatch Act (1887)
refilected governmental interest in vocalional and professional training and
established agricultural programs. The establishment of the Reserve Officers
Training Corps and the Student Army Training Corps in 1923 paved the way for
full utilization of college facilities for national defense and eventual ROTC
programs on college campuses. In the 1930's, the National Youth Administration
provided employment and money for students to continue their education.
Government-subsidized education for war veterans was initiated in 1944 as the
Servicemen's Readjustment ActS popularly known as the "G.I. Bill". The
National Defense Education Act of 1858 and its subsequent extensions and
amendments greatly increased the facilities and support of undergraduate and
graduate education. This Act marked an involvement of the federal government

in higher education beyond any previous venture,S

Increased control over state higher education programs came with
increased federal attention to higher education. By 1963, the federal
government was requiring detailed state plans for higher education in order to
participate in federal pr@gfams.? This control by the federal government
continued with the Education Amendments of 1972 which required any state
desiring to participate in f{ederally funded programs to establish state post-

. o 8
secondary education commissions.
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INTRODUCTION

The role of the federal government, however, has not been the only
factor in raising the importance of the public service function of higher
education. Colleges and universities themselves have been so {ransformed from
their status as solely teaching and research institutions that society will be
turning to them with increasing frequency to aid vitally important social
functions. Several unigue qualities of universities and colleges have supported
this transformation. First, the university provides unique institutional
strengths, i.e., staff, buildings, grounds, a climate within, and a prestige
without that define unique institutional leverage for resclving the problems of a
society. Second, the universities have acquired a substantial monopoly on the
particular kind of human talent required for dealing with the problems of a
society as distinguished from the problems of an enterprise, i.e., the business
world seldom focuses its attention and energy on the formulation of foreign
policy, the design of educational programs, space exploration, urban blight,
slums, or smog--the university however, has a substantial and growing
proportion of men and women who are capable of and concerned with
concentrating informed intelligence on such problems. Third, the universities
nurture a discipline of objectivity. Fourth, the universities are committed to
the search for new knowledge. Finally, a university possesses values, i.e., it
stands for some of the most civilizing values of which we know.9 It is evident
that the role of the university will become ever more important in the future as

institutions of higher education continue to perform these unique functions.

PART II. CONSTITUTIONAL PROVISION FOR HIGHER EDUCATION

The acknowledged importance of colleges and wuniversities, and a
recognition of the need for intellectual freedom and objectivity, have resulted in
a traditional autonomy for these institutions. Both cusiom and law have
assigned a wide measure of independence fo them.m Autonomy  has been
provided by establishing a system of higher education and entrusting the
responsibility for university affairs to governing boards of laypersons, by

means of a constitutional provision or by statute.
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Constitutionally, 24 states have provisions establishing a state university,
university system and/or state college system.u Four state constitutions
provide for the establishment of a board for higher education.lz Four states
indirectly mention higher education in their constitutions by providing for
higher education 1oans.13 Florida constitutionally handles higher education
through the state board of education. Connecticut mandates the legislature to
provide for a system of higher education. The remaining state constitutions are
silent regarding higher education.14 (For a listing of the various states and the
manner in which higher education is constitutionally dealt with, see Appendix.)

Other countries provide for higher education through slightly different
methods. The British leave the university under the conirol of its faculty;
continentai European nations place higher education directly under the control

of a government minister.

Constitutional recognition of higher education indicates public
endorsement of education as a fundamental mission of stale government.
Universities and colleges are then free to expand their institutions and develop
programs in the "public interest” without fear of interference from other
branches of government, since constitutional recognition of higher education
grants the university and college some degree of independence from legislative
and executive controls. In addition, constitutional recognition of governing
boards increases board responsibility and accountability for financial and policy

obligations. 16

The Model Executive Article proposes recognition of higher education

by 17

...lcreating}, exclusive of apnd in addition to other agencies a
single system of higher education administered by a Board of Regents
for Higher Education. The legislature determines the composition of
the Beard, and the Governor designates its chairman. The Board
selects a chancellor as chief administrative officer of the system.

Some argue that constitutions should be broadly phrased and therefore

should not include an item such as higher education which is understood to be a
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fundamental right granted to all. They point out that by specifying and
recognizing higher educational institutions in a constitution, all higher
education matters including construction of new publicly supported facilities
would require a constitutional revision. Higher educational systems may be
difficult to coordinate if these institutions are specified constitutionally.
Constitutional recognition might also allow for the development of institutional

programs without necessary legislative review mechanisms such as the

authorization, appropriation, and accountability of university funds.18

The National Municipal League leans toward ponrecognition of higher
education in constifutions in spite of the fact that it maintains that a system of

free lower public education is of such pre-eminent importance that a special

mandate to the legislature is \v.zarn'mtedl:19

...The largely hortatory direction to the legislature to establish
public institutions of higher learning need not have been included as
a matter of constitutional necessity. Its inclusion can do no harm,
however, and may advance the cause of public higher education. There
can be no doubt, of course, that no special constitutional authori-
zation is needed for the establishment of state universities, since
the state government has plenary powers, except as constitutionally
limited, to govern the state and to provide services necessary for
the general welfare.

Recognition of lower and higher education in Article IX of the Model State

Constitution reads: 20

Free Public Schools; Support of Higher Education. The
legislature shall provide for the maintenance and support of a system
of free public schools open to all children in the state and shall
establish, organize and support such other public educational
institutions, including public institutions of higher learning, as
may be desirable.

Such broadly phrased provisions seem to respond adequately to the support of
higher education especially in view of the fact that growth of institutions might

iead to future structural changes necessitating revision of a more specifically

worded constitutional provision. 2
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Autonomy

Although many states may constitutionally recognize higher education by
providing for a state university or university svstem and their governing
boards, such recognition does not necessarily indicate or confer autonomy on
these higher education institutions. Only a few states such as California,
Colorado, Georgia, Idaho, Michigan, Minnesota, Montana, and Oklahoma have
conferred an autonomous constitutional status on one or more of their

. ‘e 2
universities. 2

The constitutions of these states have provisions vesting
"almost exclusive powers of governance, control, and management in the
governing boards of the respective institution...such institutions are often
viewed as the fourth branch of government, coequal with the legislative,

executive and judicial branches™. 23

Even though states such as Alabama, Arizona, and Nevada have conferred
constitutional status upon their institutions of higher education, this
constitutional status is heavily qualified because of court decisions, atiorney
general's opinions, or long-established practice.M Furthermore, in Louilsiana,
Missouri, and Utah the apparent constitutional autonomy of higher education has
been completely eroded as a result of adverse court decisions, attorney

general's opinions, or long-established practice.?‘s

Granting of corporate status is a method of providing autonomy to
institutions of higher education. Corporate status acknowledges the university
as "a Jegal entity...vested with the capacity...of acting as a unit in matters
relating to the common purpose of the association, within the scope of the

powers and authorities conferred upon such bodies by an’ﬂ‘is

Of the 33 states which constitutionally recognize higher education,
Alaska, California, Hawail, and Louisians additionally establish the state
university as a legal corporation, while Colorado, Florida, Michigan, and New

York establish the governing boards of the state university as a legal

corporation.
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The Hawaii Constitution states that the University of Hawail is established
as the state university and constituied as a corporate §f:ro(:‘iy.?‘w‘F In drafting the
1950 Hawaii Constitution, the major rationale for granting corporate status to the
university was to enable the University of Hawail to hold title fo property. This
power would, in turn, enable the university to utilize federal funds for
critically needed dormitory comstraction.% Corporate status additionally gave
the university legal continuily and placed it on the same basis as other land
grant colleges in the United Stales having constitutional independence so as to
provide opportunity for future development on par with universities throughout

the nation.

In interpreting this provision of the Hawail Constifution, the attorney

general of Hawail found that the university is a constitutionsally autonomous

. . . 3
body and not an administrative or executive agency of the state: 0

The status of the University under the constitution is special and
unique. The University of Hawaii by Article IX, section 4, Iis
established as a state university and comstituted a body corporate
with title to all real and personal property set aside or conveyed to
it. Article IX, section 5, then provides for a board of regents with
power "in accordance with law, to formulate policy, and to exercise
control over the University, through its executive officer, the
president of the University, whe shall be appointed by the board".
By reason of these constitutional provisions there is cCreated a
constitutional corporation of independent authority.

The general powers of the university as a body corporate include the power (1)
to make governing laws for the university; (2) to control property; (3} to enter

31

business contracts; (4) to allocate funds appropriated to the institution;” and

(5) to sue or be sued in its corporate name.g

Finally, it 1is important to differentiate between the autonomy of
institutions of higher education and academic freedom since they are often
confused with each other. "The former is a characteristic sought or claimed by
the university per se.... Academic freedom, on the other hand, is a right
possessed and assertable only in individuals, whether student or faculty, .. .”33
and as such is not relevant in discussions of university and college autonomy.

For further discussion on academic freedom, see Hawall Constitutional

Convention Studies 1978, Articie [: Bill of Rights.
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PART HI. RELATIONSHIP WITH LEGISLATIVE
AND EXECUTIVE BRANCHES

As an autonomous institution, the university would normally be able to
control a number of factors relating to management and operations. In Hawaii,
however, the legislature retains controls relating to fiscal and budgetary
matters. The level of financial support accorded higher education is a decision
made by the governor and the legislature, the latter having the total
responsibility for providing tax measures raising revenues and for making
appropriations to institutions of higher education.34 Such a decision is a
political one which under a democratic system must be made by elected

representatives in response to public will.

Financial needs of higher education created by rising costs and demand
for services have had to compete with other state programs to receive adequate
funding. Constitutional independence of higher education institutions is
therefore limited by the fiscal power wielded by other branches of state
government. Fiscal accountability and responsibility of university appro-
priations are subject to executive and legislative supervision.

The legislature, in addition to fiscal control over the university, also
initiates legislation regarding various phases of higher education. Although it
is often responding to the wishes of the public the legislature, through the
enactment of education laws, is able to control the input of ideas to universities

and colleges.

The governor can also exert considerable influence on the educational
policy of the state. Since the 1920°s the influence of the state executive has
been increasing with the creation of executive line agencies vested with

administrative powers and controls overlapping those of the university.
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Relationship with the State Budget Office

Once appropriations for higher education are made, determination of
whether the university or the state office of fiscal control has the primary right
to allocate and expend funds becomes a major pr‘oblem.36 On the one hand, it
appears that such right should be reserved for the state budget office in order
that it may uniformly and efficiently administer the total state budget.?’?
Hawaii's state budget office has assumed considerable influence in the budgeting
process by making final recommendations concerning the release of higher
education appropriations from the executive budget and by reviewing expendi-

fures.

On the other hand, university officials maintain that the unigque missions
of higher education cannot be subject to the centralized controls placed upon
other state agencies.38 Therefore, they contend that the university should be
reserved the right to allocate its program funds. The idea of granting the uni-
versity this power of allocation and management of its expendifures is
accomplished to some degree by creating special funds for higher education from
specific revenue sources. In Hawail, the legislature appropriates program
funds in Iump sum and leaves internal allocation of appropriations f{o the
university subject to approval of release of all or part of the lump sum by the
budget director. This method allows the university some measure of control

over its fiscal management.

Relationship with Private Institutions of Higher Education

The role of the private institution of higher education is generally
acknowledged as an important one, particularly in terms of educational
innovation, experimentation, and qnaﬁty.gg The problem lies in defining the
relationship between private and public institutions of higher education.
Constitutional recognition of private institutions of higher education is found in
the documents of some states% in much the same manner recognition is accorded
public institutions of higher education. Traditionally. however, private

education institutions are distinguished from public institutions by their freedom

AN
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from such governmental recognition and contrel, i.e., institutional autonomy.
This difference between private and public institutions has been sharply
reduced, particularly in light of the fact that both types of institutions compete

4 and are subject to the same conditions placed on

for the same financial support
institutions receiving this support. The nature of the 2 types of institutions
has become so similar, in fact, that some authorities maintain that legisiation,
regulation, and court decisions affecting public institutions will be of direct
consequence o private institutionsﬁz Increased dependence of private higher
education upon state legislation Is evident in the tax-exempt status granted to

private institutions of higher education.43

Additionally, need has been expressed for stringent state controls over
private institutions of higher education to prevent fraudulent operations and
poor quality instrucﬁon.% Recognizing the need for such contrel, the 1971
Hawaii legisiature enacted a measure% which provides for the regulation of
private institutions of higher education. This Act establishes a license
reguirement for degree granting institutions not maintained by the state beyond
the secondary school level, and prohibits the awarding of degrees and honorary

degrees by institutions not licensed by the director of regulatory agencies.

Relationship with the Proposed Department of Life-Long Learning

One of the purposes of Hawaii's commission on organization of government
was to recommend consolidation of similar services and functions in order to
facilitate government wx‘esycnsiv&mzss.K’}ﬁ6 Accordingly, the commission made
several recommendations relating to education, one of which is of particular

significance to higher education.

The commission proposes the creation of a new executive line agency to be
known as the department of life-long }eammg.i}? This department is to handle
various education programs presently administered by other executive agencies
in the effort tc consclidate services and consistent with 'the growing
recognition of State governmental responsibilities for individual and community

; 4 . . o s
development” 8 {see chart of proposed department). Among the duties of this
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proposed department is the operation and administration of continuing education
and community service programs presently under the control of the University
of Hawaii. By assuming these functions, the department would relieve some of
the administrative burden of the university, especially as the university has, in
the past, shown reluctance to serve continuing education needs49 and has
considered these programs to be in second priority to basic campus programs.m
In short, should such a department be established, the university would be able
to concentrate its administrative duties in other areas while higher education
support services, such as student loan and adult education programs, would be

administered by the department of life-long learning.



Chapter 2
MANAGEMENT FOR HIGHER EDUCATION

PART 1. GOVERNANCE AND GOVERNING BOARDS

One of the major concerns of the states in the area of higher education is
that of governance. According to John Millet, "governance is both a structure
and a process. It is a structure legitimatizing power groups and power rela-
tionships. It is a process for making basic decisions about purpose, procedure,
and performance”.1 Types of governing boards, their functions, membership
composition, selection, and relationships to other sectors of the community are

important in reviewing the governance of higher education.

Due to the idea that higher education is a function of the state, state
governments have attempted to make institutions of higher learning responsive
to public needs.z Governing boards of these institutions were established with
memberships composed of officials and elected citizens representing those who

supported and were served by these institutions.?’

From the available information, it appears that all state-supported (and
some nonpublic) institutions of higher education are governed by such boards
or a collective group of individuals rather than any other form of governing
body. The U.S. Office of Education defines state governing boards of higher

. 4
education as:

A legally constituted body having some direct responsibility for the
government, coordination, or supervision of public  higher
educational instituticns, including universities, professional
schools, four-vear colieges, junior colleges, technical instifutes,
or related types of education beyond the high school.

Constitutional Provisions for Boards of Higher Education

In establishing boards of higher education, it is essential to decide what

aspect, if any, of higher education should be constitutionally recognized.
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Constitutional provisions for higher education are a means of preventing "easy
incursions by politicians and bureaucrats into the management and control of the
university“.S Some states recognize the state university, some the governing
board of the university, and others, both. Most state constitutions which
establish governing boards of higher education also designate the general duties
of the board such as the control, management, or supervision of the particular
institution of higher education. Only 4 of the constitutionally established
boards (California, Louisiana, North Dakota, and Oklahoma) have accompanying

provisions designating specific responsibilities.

Although the general duties of the board may be described
constitutionally, the powers conferred upon governing boards vary from state to
state. In some states governing boards are given fairly extensive and exclusive
authority over the internal affairs of the institutions and neither the legislature
nor the executive can substantially interfere with the management and
controlling powers of the governing boards‘G In other states, governing boards
are constitutionally delegated power which can, at any time, be amended,
expanded, modified, or diminished.7 Such state governing boards are
accountable to the legislature which establishes overall higher education policies

and controls appropriations for higher education.

Hawaii’s Constitution provides the University of Hawail board of regents
with "power, in accordance with law, to formulate policy, and to exercise
control over the university...."s (Emphasis added) Therefore, although the
board of regents has power to govern the university, the final authority over
decisions made by the board rests upon the law-making body, the state

legislature.

Functions of Boards of Higher Education

Since the governing boards of American public universities are an attempt
to reflect the views of laypersons, some authorities caution that boards should
play a delicate role. A definition of what this role should be is of major
concern. The Carnegie Commission recommends several functions which should

be delegated to governing boards of higher education institutions.
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A governing board should:g

(D Hold and interpret the "trust™; that is, it should define
purpcses and set standards for the institution;

(2) Act as a "buffer” between society and the campus by
simultaneously introducing necessary contact with society and
resisting unnecessary interference;

(33 Act as the court of Ilast resort for disagreements, the
supreme legal authority for university affairs;

{4) Be an "agent of change" by deciding what should be allowed
or encouraged to be changed;

(5) Be responsible for the financial welfare of the campus;

{6} Govern the institution by appointing officers and arranging
its administrative structure,

With respect tc the relationship of the board to the president of the
institution, the board should depend on the president for professional opinions

10 In its relationship with the community, the board

and intellectual leadership.
should interpret educational policy and objectives to the public and respond to
community needs by implementing appropriate prog‘rams.ﬁ Finally, in its
relations with the faculty, the board should assess, protect, and defend faculty

recommendations and safeguard academic freedom.lz

The board of regents of the University of Hawail is, by statute, given
power over the general management and control of the affairs of the university,
the property of the institution, the determination and charge of tuition and the
granting of scholarships. Definitionally, then, the board is an administrator
and policy maker. It is left up to the board members themselves tc assume
these responsibilities and exercise powers delegated to them on behalf of the

public.
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Types of Governing Boards of Higher Education

The responsibilities of the boards of higher education vary from
institution to institution and from state to state. These functions and
responsibilities are essentially dependent on state higher education objectives.
On the basis of scope of responsibilities, 5 general types of boards have been
identified: !

GOVERNING BOARD--legally charged with the direct control and
operation of only a single institutional unit.

MULTICAMPUS GOVERNING BOARD--legally charged with the
direct control and operation of a state university or college
system or a particular institution that has more than one
institutional wunit. In a state where a statewide agency
carries the primary coordinating responsibility for these
ingtitutions, the board may have both governing and
coordinating responsibilities but never on a statewide basis.

GOVERNING-COORDINATING BOARD-~legally charged with the
coordination and governance of 2 or more Sseparate
institutions that offer programs with common elements, and
located in a state where no separate statewide coordinating
board exists.

COORDINATING BOARD--legally responsible for organizing,
regulating, supervising, evaluating, or otherwise bringing
together the overall policies or functions, or both, in areas
such as planning, budgeting, and programming, but does not
have authority to govern institutions.

OTHER BOCARD--responsible at the state level for supervising,
accrediting, certifying, advising, or performing a similar
function in relation to public higher education institutions,
but deces not have specific authority to govern these
institutions or to coordinate their operations.

The 5 types of boards listed above can be further reduced to 2 basic
types of governing boards. The distinction can be made between a governing
board charged with the operation of a single institution and a governing board
charged with the coordination and regulation of several institutions or statewide
higher education programs. It is important to realize that whatever the type of
board chosen, governing boards are simply mechanisms of achieving state

objectives for higher education.
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Single Institution Governing Boards. Only 6 of the constitutionally

established boards of higher education are designated responsibility for the
management and control of a single state institutic:n.}‘4 All other boards of
higher education established by state constitutions govern and/or coordinate

more than one institution.

Boards responsible for a single instifution may be attributable to the
earlier era of individual colleges. TFor many years, most states had public post-
high school institutions operating largely on an individual, almost autonomous

15 Single-institution boards are considered to be somewhat antiquated

basis.
forms of management In wview of the increasing number of colleges and
universities. There are nevertheless several arguments supporting this

particular form of memagelrne’:nt:}‘6

(1 The problems of the individual institution can best be handled
by a board serving and having responsibility for only one
institution.

(2) Public interest can be served by single institution governing
boards in which more people are directly inveclved in the
decision making process.

(3) Needs particular to an institution can be precisely handled
through a governing board of that institution.

{4) There is more opportunity for board members to handle
responsibilities and to make direct, important decisions
affecting the institution.

For the above reasons, some argue that even within a multicampus institution,
the establishment of separate boards for each campus might prove
advantageous, particularly if the campuses are large and have educational

program and characteristic campus C‘iifferentiations.w

The arguments against single institution boards are:lg

(1) With a profusion of boards, lines of responsibilities tend to
become confused.

115



HIGHER EDUCATION

(2}  Separate boards promote their own interest in a competitive
manner to the disadvantage of the entire higher education
system.

{3y It is difficulf to recruit enough able members to fill positions
of a number of boards.

(4 A multiplicity of boards tends to create red tape and
inefficient operation which could result in added cost to the
public.

With the rapid growth of universities and colleges, governing boards with
legal responsibilities over a single institution are unlikely to be the most
appropriate form of governance. Even in states where the constitutionally
established higher education institutions are presently served by single
institution governing beards, the need for a coordinating agency may be
indicated by the desire to include the state vocational institutions, community
colleges, and private higher education institutions in the coordinating process

G
and to handle the planning function of higher education for the state.z“’

In many instances, the concept of a coordinating board may be considered
a reaction to single institution boards. Therefore, further arguments against
single institution boards may be found in the discussion below on coordinating

boards.

Coordinating Boards. The realization that colleges have an impact on one
another and the acknowledgment that the marshalling of a state's resources

requires effective planning for statewide higher education goals and objectives

have resulted in the inauguration of some form of board with coordinating
poewers. In many states, the concept of the coordinating board has been
utilized as a means of organizing the various higher education operations.
These boards with coordinating powers can be insertions in the line of control
between the 1&@‘%3}%{&?@ and the governing boards of the separate public colleges

) " 20
and universities.

Although the coordinating board is frequently referred to in the literature

as the answer to achieving some purposeful orientation to the proliferation of

separate higher education instifutions, only 3 few state constitutions specifically
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2 State

constitutions more frequently provide for higher education boards with both

call for the establishment of a coordinating beard for higher education.

governing and coordinating powers. Some authorities feel that the roles and
responsibilities of coordinating boards are still developing and that it is

necessary to define further their role in higher education.

In general, boards with coordinating but not governing powers are limited
in both responsibility and authority. They have the overall responsibility of
planning and facilitating the development of statewide systems of higher

education, achieving balance and effectiveness by delegating authority, and

22

recommending proper apportionment of funds to individual institutions. In

most cases, however, they have no direct legal power to interfere with the

university in administrative details and in the management of its education

affairs. 23

The arguments in favor of boards with coordinating powers are:

(1) Budgetary coordination is made possible by giving
coordinating powers to governing boards. Such boards can
provide statistical information based on standard criterialé to
equalize consideration for appropriations of operating and
capital funds.?5

(2) Boards with coordinating powers help eliminate costly
duplication of programs and rivalry for funds and status from
the legislature. 26

(3) Coordinating boards could also provide an effective and
economical methed for long-range planning in  higher
education . 27

On the other hand, the following arguments are made against boards with

powers of coordination only:

{1} The nsature of each institution is varied and control may be
best administered by & single institution board. 18

{2) Coordinating boards could undermine both the autonomy and
the individuality of each institution.Z¥ The establishment of
coordinating boards with regulatory powers has had a history
of eroding the institutional independence of colleges and
universities. 30
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(3) Boards with powers of coordination may not be more effective
nor cost-saving but may, in fact, lead to bureaucracy, red
tape, and inflexibility in the operation of higher education
institutions. 31

Of the 27 states with constitutionally established boards of higher
education, all but 2 states, Idaho and Wyoming, have governing boards with
some sort of coordinating power. The greatest number of these boards govern
multicampuses of a state university or coliege s;:ssfstem‘?’2 Eleven states have
constitutional provisions for boards with coordinating~-governing powers due to
a lack of separate statewide coordinating boards.33 Four states have provisions
in their constitutions for boards which c¢an be considered to have only

coordinating powers. 34

Hawail appears to fall into the category of states having coordinating-
governing boards of higher education. The community colleges as well as the 4-
year campuses are under the administrative jurisdiction of the board of regents
of the University of Hawail. The board also sits as the post-secondary
education commission and is designated as the state board for wvocational
education. Thus, the board of regents not only governs the university and its
campuses, but it must also coordinate technical, vocational, semi-professional,

and general education services and programs for the state.

One of the suggestions considered at Hawaii's 1950 Constitutional
Convention was that the board of regents be constitutionally delegated the right
to control all publicly supported higher education in Hawaii,35 i.e., the power
of statewide coordination. At the time, such a provision was felt unnecessary
as community colleges were only envisioned and the University of Hawaii itself
had only begun its growth. The possibility of statewide control over all public
higher education by the board of regents was left for future Eﬁgislatisn.% The
1868 Constitutional Convention did not consider this particular issue during ils

proceedings.

Over the almost 3 decades since the 1950 Constitutional Convention, the
University of Hawall has experienced phenomenal growth to its present system

of two 4~year campuses and 7 community colleges. In 1964, a system of
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community colleges was established under the administration of the board of
regents.3? Additionally, there has been increased interest in all aspects of
higher education including vocational and technical education provided by the

community colleges.

In response to this growth of facilities and interest in higher education,
the governor's CORE Report recommended that the present governance

structure of the university system be reviewed to assure that all components,

particularly the community colleges were adequately represented.38 The report

also recommended that community college advisory bodies be established at each

campus and given statutory status?g

According to A Master Plan for Hawaii's Community Colleges, prepared by
the office of the chancellor of community colleges, however, the present system

of community college governance under the board of regents of the University of

Hawaii was felt appropriate following the strong tradition of state centralization
in both government and educatien.40 Although governance by the board of
regents was not without its problems, the master plan attributed the rapid
growth of the community colleges to the strength and viability of the governance

structure and recommended its retention.

The commission on organization of government recommended that
community colleges remain with the university.'{lz The report by the commission
expressed concern over the priority and articulation accorded community
colleges but concluded that these problems might be aggravated by reorganizing

the colleges under a new administrative sl:rm:ture.43

Only 2 states have constitutional provisions for a separate governing
board for state colieges. Michigan’s document provides for a state board for
community and junior colleges with coordinating powers, while Oklahoma
provides for a board of regents of Oklahoma colleges which is classified as a
multicampus governing board. Both states additionally establish boards to

govern other aspects of higher education.
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Methods of Board Selection

There are basically 2 methods of selecting board members of higher
education: (1) by gubernatorial appointment, often with senatorial consent; and
(2) by popular election. The appointment method occurs more frequently in
constitutional provisions for the selection of higher education board members.
Eighteen state constitutions require members of boards of higher education to be
appointed by the governor, most with the additional requirement of the advice
and consent of the senate.44 Two of these 18 states, Michigan and Nebraska,
also have provisions for other boards of higher education with elected
membership. Colorado, lowa, and Nevada provide only for higher education
boards with elected membership. In the remaining states, the legislature either
is given constitutional powers to provide for the selection or assumes such

power by virtue of constitutional si}ence.%

The merits of an elected board are as foﬁows:‘g{5

(1) Education problems are of wvital importance to the general
welfare and therefore election of public representatives (o
control such activity is of political importance.

(2) The public can appraise the effectiveness of control and
appropriateness as is reflected in the sactions of their
representatives at established intervals through the baliot.

(3)  Actions of elected board members regarding educational policy
could not be construed as reflections of views of the elected

officials who make the appointments.

In contrast, the following reflect arguments in favor of an appointed

hoard:

(o Appointment eliminates the danger of voting without sufficient
comprehension of the abilities needed to be a good governing
board member and adequate appraisal of the candidates'
qualifications . 47

{2) Better board members are acquired via appointment; well-

qualified people are sought out and drafted for this type of
public service 48
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{(3) By appointing members education is kept out of politics 29

During the 1868 Constitutional Convention, a proposal was submitted for
an elected board of regents. In rejecting this proposal, Standing Committee
Report No. 41 declared that, in contrast to lower education, attendance al the
university was voluntary and therefore decisions made by the governing board
did not affect almost every member of the public. Consequently, a means for
giving the public a direct voice in the governance of the institution was felt
unnecessary. Additionally, no evidence was presented to indicate that the
appointive process failed to obtain dedicated and qualified persons to serve as

members of the board of regents.gﬁ

The merit of senate confirmation of gubernatorial appointees was also
considered at the 1868 Constitutional Convention. Because the board is not
wholly an administrative line department of the executive branch, it was felt
that a requirement of senate confirmation would further the academic freedom of
the university and insulate it from political presw.‘r"es.5I The governor's CORE
Report supports the present system of appointment of the board of regents and
the university president and recommended that the selection method used be

retained. 5

Membership on the Board

Qualifications. Harold C. Eichelberger in festimony to the Hawaii house of

representatives regarding the board of regents of the University of Hawaii felt

3

that regents appointed by the governor should meet 3 q&zaﬁfications:b

Hegents must have an interest in higher education and the
university svstem;

e
[,
s

(2) Regents must be willing to devote time and energy o serve
the university;

(3) Regents must be competent and respected by the community
for their judgment.

[
i
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The Carnegie Commission on Higher Education states that in order for a
board to function effectively it needs to be "independent, free from conflict of

interest, competent, devoted, and sensitive to the interest of the several
groups involved in the life of the campus“.54 Constitutionaily, however, there
are no specific requirements in Hawaii's document regarding regent

qualifications except to mandate that "[a]t least part of the membership of the

board shall represent geographic subdivisions of the Sta,te”‘55

A few state constitutions require age, residency, or other qualifications

to be considered for membership on a higher education board. For example, the

California Constitution specifies qualifications of regents as foﬁows:56

Regents shall be able persoms breoadly reflective of the state,
including ethnic minorities and women. However, it is not intended
that formulas or specific ratios be applied in the selection of
regents.

Faculty and Student Members. Members of the faculty are the primary

resource components necessary to run a universily. They have special needs
and interests which should be represented in the decision-making ;‘:}rocess.ST
Students constitute ancther major element of a university and should be
accorded recognition and a voice in the decisions affecting their Eives.sg
Student and faculty representation would not only contribute toward the
educational process but also insure more effective and acceptable higher

education policies. 59

During the 1968 Constitutional Convention, a proposal was submifted to
include a faculty member and/or at least one full-time student as a member of
the board of regents.ao An attempt was made to include an alumni member on
the board as weﬁ.ﬁl It was argued that faculty/student/alumni representation
on the board would bridge a gap of communication which existed between the
segments of the universityﬁz and would increase participation and involvement
in the problem-solving and decision-making function of the board. It was
especially hoped that by giving representation to the students, student activism

demanding input inio the decision-making process would be reduced,63
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This proposed amendment failed tc pass the committee on public health,
education and welfare at the 1968 Constitutional Convention on the ground that
channels were already available to the faculty and the student body te bring
grievances tc the attention of the board of r‘egents.64 Standing Commitiee

Report No. 41 stated 3 additional reasons for rejecting this proposai:65

(b The governor already has the power to appoint anyone,
including a student or a member of the faculty., to the
University of Hawail board of regents;

{2) The university administration and board of regents have
established campus policies and procedures to give student
representatives every opportunity to discuss their views,
their problems, and their grievances with the administration;
and

(3) It would be difficult for one faculty member or one student
representative to {ruly represent the many campuses which
are part of the University of Hawaii system.

The Carnegie Commission on Higher Education also opposes faculty and
student representation on the board of the same institution because of the
potential conflict of interest involved. Trends toward faculty unionization and

66

student lobbies at state legislatures reinforce this conflict. The commission

does, however, favor having faculty members and students serve either on
67 "Such
consultation through the committee work of the boards can add hoth to the

wisdom of the decisions and to the sense of legitimacy of the decision-making
68

board committees or on parallel committees that meet with the boards.

process.”

In 1871, the Ilegislative committee of the associated students of the
University of Hawaill prepared and had introduced a resclution requesting
student representation on the board of regents.sg The reascons given for the
need of a student representative were: (1) to establish lines of communication
between the board of regents and the community it serves; (2) to continue the
validity of the board of regents by creating a diversity of viewpoints and broad
representation; and (3) to make the board more responsive and relevant to the

needs of youth. 70
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Although the resolution was adopted by the senate, it failed to change the
existing statutory provisions for board representation. it was the
recommendation of regent Harold Eichelberger that no statutory requirement for
student, faculty, or administrative representation per se on the board be
made.ﬂ His recommendation was further supported by a statement made by

Kingman Brewster, Jr., President of Yale Ccﬂege:?z

Trustees perform three crucial functions--maintenance of stability,
continuity, public confidence. Their credibility in the performance
of all three of these functions depends in significant part on the
widespread confidence of faculty, alumni, and public that they are
not spokesmen for any special interest inside or outside the
University. Trustees are not "legislators.” They do not have--or
should not have--"constituents." Apy "representation” of faculty,
students or anvone else directly affected by their decision would
immediately corrupt the essence of the trusteeship and turn it into a
legislative forum of "blocs.”

In 1871, the legislature expanded membership on the board of regents from
9 to I members and provided that 2 of the members on the board of regents
should serve 2 as opposed to the normal 4-year terms. Although not set forth
in the Act, it was the legislative intent reflected in committee reports that at
ieast one woman and at least one person who is able to articulate a youthful
peint of view be appointed as members of the board of regeum:s.’?3 The
executive has followed the intent of this Act although there is no binding

directive for such appointment.

Only 2 states, Louisiana and Nebraska, specifically mandate that a
student be a member of the constitutionally established board of higher
education. The Louisiana Constitution calls for one nonvoting student member
for each of its 3 boards of higher education. Three nonvoting student body
presidents of the 3 campuses ¢f the University of Nebraska are to be members of

the board of regents.

None of the state constitutions call for university faculty representation
on & board of higher education. Two states, however, provide for alumni
representation on the higher education board established in the state

constitution. In California, the president and vice president of the alumni

[
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association of the university are ex officic regents of the University of
California. Rather than specify that an alumni representative be a member of
the state board of higher education, North Dakota's Constitution states that no
more than one alumni of any one institution under the jurisdiction of the board

sit as a member.

Ex Officic Members. §Should there be ex officio members on governing

boards? The Carnegie Commission opposes politically elected officials serving as
ex officio on boards of higher education as such members increase state control
over campus affairs and introduce conflicts of interest due o their necessary

political partisanship. “

Some states constitutionally declare that certain state officials be members
of boards of higher education. For example, the governors of Alabama,
Arizona, California, Jowa, Montana, and North Dakota are ex officio members of
their respective governing boards of higher education. Other ex officio
members of boards frequently mentioned in state constitutions are presidents of

the institutions of higher learning and superintendents of public inS‘Zruc:ti.on.?5

Hawaii's Constitution makes no provision for ex officic members for the

board of regents of the University of Hawail. The Hawail Revised Statutes also

makes no provision for ex officio membership.

Number of Members. Eight states are silent on designating the number of
members on their constitutionally established boards of higher ezc:'iuc,"au;ii(m.?6 One
of the 8, Connecticut, mandates the General Assembly to determine the size of
membership. Twenty-one state constitutions establishing boards of higher
education indicate the number of board members in their documents. The size
of membership ranges from 4 regents for the University of Nebraska to 25

regents for the University of California.

The number of regents for the University of Hawail is sei by statute.
The only important change made t¢ the nature of the board of regents
membership since 18968 was to increase the number of regents from 9 to its
present 11 mem%:;ers?? in order to better handle the increased responsibifities of

the growing university sysiem‘?g

o
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Length of Terms. Some state constitutions specify the length of term of
state higher education board members. The Alabama, California, and

Mississippi state constitutions provide for 12-year terms for their higher
education board members. The average length of term for board members as
provided in state constitutions is 7.8 years. Nine states additionally specify
that terms of board members overlap. Regents of the University of Hawall serve

4-year overlapping terms but this condition is not stated in the Constitution.

In general, it is thought that terms of higher education board members
should be long and overlapping, consistent with the intention of insulating
university boards from immediate partisan inﬂuenc-ss.79 Longer terms also fend
to provide members with more time to become thoroughly familiar with their
duties and to develop stronger interest and expertise in the field of higher
education. On the other hand, longer terms make it difficult to infuse new
educational policy or to find citizens willing to sacrifice the time to handle the

varicus duties and responsibilities of a board member.

PART II. PUBLIC FUNDING AND HIGHER EDUCATION

Since the enactment of the G.I. Bill of World War II, there has been an
outpouring of federal funds to assist students in obtaining an education beyond
the high school level. Basic education opportunity grants, guaranteed student
Ioans, and other higher education programs have been funded by the Higher
Education Act of 1965 and by subsequent legislation providing for the
supplementation and extension of these programs. In contrast to federal
programs in elementary-secondary education, many of these measures affecting
higher education were written without reference to state roles and

responsibilities except in the automatic appropriation distribution formulas.SG

Education Amendments of 1972

In 1872 an act of significance with regard to state roles in higher
education was passed. Under section 1202 of the Hducation Amendments of 1972,
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states were required to establish state post-secondary education commissions,
also called 1202 commissions, tc plan for and coordinate all post-secondary

education in the state including private colleges and proprietary 1'nstitutiorzxs:81

Any State which desires to receive assistance under section 1203 of
this title or subchapter X of this chapter shall establish a State
Commission or designate an existing State agency or State Commission
(te be known as the State Commission), which is broadly and equitably
representative of the general public and public and private
nonprofit and proprietary institutions of postsecondary education in
the State including community colleges..., junior colleges,
postsecondary vocational schools, area vocational schools, technical
institutes, four-year institutions of higher education and branches
thereof.

The institution of 1202 commissions at the state level indicated federal support of
statewide planning not only for higher education but also for the broader arena
of post-secondary education. Most particularly, the establishment of these
commissions indicated the need for state involvement with private higher
educational :{nstitutions.gz 1202 commissions also reflected national trends for
centralized organization for state higher education agencies‘gg In addition,
state posi-secondary education commissions were to serve as the state agency
for the receipt of federal funds where federal legislation dealing with higher or
post-secondary education required, as a condition of state receipt of such
funds, a state agency which is broadly representative of the general public and
of post-secondary education in the state.gé Federal funds made availlable under
the Higher Education Act of 1965 fell into this category.

Another item of considerable impact contained in the FEducation
Amendments of 1972 was the establishment of the State Student Incentive Grant
(SSIG) program. This program provided 50 per cent matching federal funds for
new or expanded state programs which aid students attending higher education
institutions. It thus recognized for the first time the important role the states
were to play in student aid and opened the way for subsequent discussssions of

This

program also called for a single state agency to administer these student aid

state-federal partnership in student aid distribution and planning.

programs.

3
]

)



HIGHER EDUCATION

Hawaii and the Education Amendments of 1972

In conformance with the federal requirements of the Education
Amendments of 1972 and with the added recommendations of the governor's ad

87 the Hawaii Post-

hoc commission on operations, revenues and expenditures,
Secondary Education Commission was established under chapter 305H, Hawaii
Revised Statutes. The commission consists of the university board of regents

and 4 additionsl members broadly representative of the general public with the

president of the university acting as its administrative officer. As of 1976, 46
states likewise have established or designated existing agencies as the state

. ... 88
post-secondary education commission.

As recommended by the CORE Report, Hawaii's 1202 commission was to

serve the vital purpose of fostering effective relationships among public and

89 The CORE Report further suggested increased

private colleges in the state.
90

state involvement with private educational institutions by recommending that:

The University administration be encouraged to review how private
facilities and other assets capn be utilized to assist the State in
meeting its higher education responsibilities.

The creation of 1202 commissions stimulated the interest and concern of
the states in their relationships with private higher educational institutions.
The nonpublic sector, previously left to itself, was now to become an integral
element in statewide planning for post-secondary education. As stated in the
report, State Policy and State Aid to Students Attending Independent Colleges
in Hawaii, private and sectarian higher educational institutions help public

Institutions to shoulder the responsibility of educating the pubiﬁc.gi

Hawaii’s 5
private colleges play an important role in offering alternative academic programs
and settings not available at the state university, i.e. private institutions
provide students with choice In higher education . 2% Furthermore, equal educa-
tional opportunity or access to higher education, whether obtained at private,
sectarian, or public institutions, is necessary to ensure choice and diversity to
students of the state.gs Therefore, nonpublic institutions are essential ele-
ments in the state's efforts to achieve the goals of providing both access and

chaice in higher education.
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By virtue of its defined duties, the Hawsail State Post-Secondary
Education Commission was additionally delegated the responsibility of
administering the State Student Incentive Grant Program. In administering the
SS8IG program, Hawaii's 1202 commission handled only the federal portion of the
grant program with all staff and expenses paid with federal moneys. The state
portion of the funding was administered by the University of Hawaii board of
regents and applied only to students attending public post-secondary

educational institutions.

State Constitutional Conflict

Not until 1976 has there been any state constitutional conflict as a
consequence of state receipt of federal funds to implement the SSIG program.
In 1876, under section I070C-2 of P.L. 94-482, an amendment was made to the

1872 State Student Incentive Grant program which provided t:hat:94

Effective with respect to any academic year beginning on or after
July 1, 1977, all nonprefit institutions of higher education im the
state are eligible to participate in the state program.

The new federal requirement allows not only state, but all nonprofit institutions
of higher education, such as private and sectarian colleges, to participate in the

State Student Incentive Grant program.

The constitutional conflict lies in the fact that, in wvarying phraseology,
all states except Vermont have constitutional provisions prohibiting the
expenditure of state funds for sectarian purposes. Many state constitutions
provide that public schoo! funds may not be used for any purpcse other than
for the support of public schools. Other states have constitutional provisions
restricting the use of public funds only to institutions under the state's
exclusive control. Still other states prohibit public appropriations for any
sectarian purpose, institutions, or society. In some states public funds may not
be granted to sectarian educational institutions, educational institutions
controlled by a sectarian denomination, or schocls where sectarian doctrines are
taught. Finally, some siates provide that no state aid may be given to private

schools . 35

129
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Federal Constitutional Conflict

Omne reason for state constitutional provisions prohibiting state aid for
sectarian and/or private purpose finds its roots in the First Amendment of the
U.S. Constitution. The U.S. Constitution provides in Article I the guarantee of
religious freedom: "Congress shall make no law respecting an establishment of
religion and the free exercise thereof;..."” The establishment and free exercise
clauses indicated an intent by the framers of the Constitution that the federal
government, at least, should not involve itgelf in religious affairs, thereby

creating a separation of church and state.

The language found in Article I has become the focal point of controversy
in several U.S. Supreme Court cases dealing with state entanglement in
educational affairs of religious institutions. It is important to note in following
the history of these cases that, despite some question as to the exact scope of
restriction of the U.S. Constitution with respect to religion and education, it is
generaily understood that the U.S. Constitution permits a broader range of aid
to sectarian educational institutions than do some state constitutions.% For a
discussion of Supreme Court cases regarding types of permissible aid to

sectarian schools, see part [ of this study concerning lower education.

One Supreme Court decision is of particular importance to the discussion
of state aid to sectarian and private higher educational institutions. In Tilton
v. Richardson, the Supreme Court upheld the constitutionality of the Higher
Education Facilities Act by allowing for the use of federal funds for the
construction of facilities at sectarian colleges. The significance of this decision
lies in the distinction made between church-related institutions of higher
education from church-related elementary and secondary schools in arriving at
the fiﬁdmg.g7 Chief Justice Burger stated for the plurality that:gg

College students were less impressionable than yvounger persons, and
institutions of higher learning (even though they might have ties
with religious organizations} were not characteristically so devoted
as parochial primary and secondary schools to propagating faith.
Furthermore, ..., the sort of aid given (buildings) was not likely to
involve goveramental agents in close and continued monitoring of the
work of the recipient institutions. The degree of entanglement was

130
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not sufficient to require imvalidation under the Establishment
Clause.

Also: 99

College students are not as susceptible as young children to
religious indoctripation. College courses true to their internal
disciplines de¢ not provide much opportunity for sectarian
influences. Finally, the general pattern in church-relsated higher
education is of academic freedom. Most church-related schools seek
to evoke a free critical response from their students.

And it appeared that:}‘00

Since religious indoctrination is not a substantial purpose or
activity of these church-related colleges and universities, there is
less likelihood than in primary and secondary schools that religion
will permeate the area of secular education. This reduces the risk
that govermment aid will 1in fact serve to support religious
activities.

Consequently, the decision reached in Tiiton v. Richardson seems to indicate

that certain types of federal aid may be permissible for higher education while

the same might not hold true at the lower education level.

Federally funded higher education programs providing scholarships,
fellowships, and loans generally make no distinction as to whether the schools

toward which these federal funds are to be used are sectarian, private, or

101

public. The exceptiion is the National Defense Act which provides that funds

may not go to a school or department of divinity. There has been "no direct
Supreme Court decision that goes directly to the issue of general scholarship

funds given to college students without regard to the type of institution they
d“.m2 Neither has the Supreme Court examined a case of assistance

programs, such as the G.I. Bill, on establishment clause gz‘ounds.wg

atten
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Hawaii’s Constitutional Provisions

State constitutions, however, are not limited to application of the
problems confronted by the U.5. Constitution. More rigid prohibitions against
grants of public funds to sectarian schools are found in the constitutions of
many states, even if such grants are found to be within the Hmits allowed by
the U.5. Canstituzign.wq‘ Article IX, section 1, of Hawail's Constitution states

in part:

There shall be no segregation in public educational institutions...;
nor shall public funds be appropriated for the support or benefit of
any sectarian or private education imstitutions.

Further, Article VI, section 2, relating to taxation and finance states:

No tax shall be levied or appropriation of public money or property
made, nor shall the public credit be used, directly or indirectly,
except for a public purpose. No grant shall be made in violation of
Section 3 of Article I of this constitution.

In addition, Article I, section &, contains language similar to the U.S.
Constitution’s First Amendment establishment provision. The Hawaii
Constitution expressly prohibits state aid in both the private and sectarian

sectors.

In order to determine the constitutionality of the use of state funds for
tuition subsidies for students attending nonpublic post-secondary institutions,
such as was required under the SSIG program, the guestion was referred to the
attorney general of Hawaii. In an opinion dated November 3, 1978, the attorney
general found that there was a state constitutional prohibition against state
fuition subsidies for students attending nonpublic institutions of post-secondary

educat:i@n‘i% 106 in which a program

The opinion cited Spears v. Hondas,
involving state money given students to pav for transportation costs to and from
private and sectarian institutions was ruled unconstitutional, and Matthews v.
Qumtm,m? in which the Court noted that state transporiation subsidies would
aid in increasing attendance at private and sectarian schools and in promoting

religious doctrines taught at these schools thereby implying prohibited
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entanglement of church and state. In light of Spears and Matthews, tuition
subsidies were also found to be in viclation of Hawail stale constitutional
provisions. Similar state tuition assistance, whether in the form of a loan or
grant, for students attending sectarian institutions of higher education has
heen held unconstitutional by state supreme courts in Alabama, Nebraska,
Virginia, and Washmg‘ton.mg Thus, the attorney general's ruling indicates that
the Hawail Constitution expressly prohibits allocation of state moneys, necessary
to match federal funds under the SS8IG program, for tuition subsidies to

students attending nonpublic institutions of post-secondary education.

Under Act 14 of the Special Session of 1877, the state post-secondary
education commission was authorized to make rules and regulafions 1o enable the
state to participate in certain federally funded programs available to institutions
of post-secondary education. In addition, Act 14 restricted the use of state
moneys appropriated for post-secondary education only to persons attending
state-owned or state-controlled institutions and prohibited the use of state
funds to pay for staff work used in the distribution of federal or private funds
to students attending nonpublic institutions for which purpose only federal or

private funds or both may be used.mg

Interim participation in the SSIG program was permitied to states with
constitutional and statutory provisions prohibiting the use of state aid to
private instifutions by the use of "alternative matching funds”. Under this
plan, the private post-secondary education institutions are to provide
"alternative matching funds" matched by federal funds used to provide tuition
subsidies for their students. The state is to provide "state" matching funds
matched by federal funds to be used for tuition subsidies for students attending
public post-secondary educational institutions.ﬂa However, the ad hoc
committee on financial aid to students of the state post-secondary education
commitiee noted that this method of the use of alternative matching funds

choice™. Meanwhile, the post-secondary education commission is forced to

make artificial distinctions in carrying out the federal 881G program.
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In its report, State Policy and State Aid to Students Attending
Independent Colleges in Hawaii, the ad hoc committee of the state post-
secondary education commission on House Resolution 35-76 Requesting a Review
of Financial Aid to Students recommended several steps be taken to encourage
access and choice of post-secondary educational opportunities in Hawaii and to
fully utilize SSIG program participation. Two actions require constitutional
revisions to allow the use of state funds for sectarian and private institutions.

1t was suggested that Article VI, section 2, be revised as fol}.ows:uz

No tax shall be levied or appropriation of public money or property
made, nor shall the public credit be used directly or indirectly,
except for a public purpose{.) unless otherwise provided in this con-
stitution. No grant shall be made in violation of Section 3 of
Article I of this constitution. The use of public funds and public
eredlt uuder Sectlon 1 of Article IX of this constltutloﬂ shall not

and that Article IX, section 1, be revised in the following maﬁner:ﬁg

The State shall provide for the establishment, support and control of
a statewide system of public schools free from sectarian control, a
state university, public 1Iibrary and such other educational
institutions as may be deemed desirable, including physical
facilities thereof. There shall be n¢ segregation in public
educational institutions because of vrace, sex, religion or
ancestry(; nor shall public funds be appropriated for the support or
benefit of anmy sectarian or private educational institution). No
appropriation of public funds, directly or indirectly may be made to
any school or institution of learning not t owned or exclusively con-
trolled by the the State or a department of the State, provided, that the
egzslature may appropriate public funds and the public credit may - be
used to prov1de for scholarships, loans, “and grants to persons
attending or Qlannlqg to attend nonprofit imstitutions of
postsecondary education in the State whose primary purpose 1is to
provide postsecondary education and wnot religious training or
theological education provided that no such scholarship, loan, or
grant may be made to a student enrolled or planning to enroll i 19 a
religious, seminarian or theological program. No such funds shall Qg
made available to students attending or planning to attend any
institution whzch discriminates because of race, sex, , religion, or

ancestry.

Additionally, a Hawaii Instructional Grant Program is recommended to be

established under chapter 305H, Hawail Revised Statutes, to implement & tuition

134
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assistance program for accredited post-secondary education to be funded by the
state and federal governments and administered by the state post-secondary

. ., 14
education commission.

Constitutional amendments would have to be adopted in states with
provisions prohibiting grants of public funds to private and/or church-related
schools before any program of direct state aid to these institutions, such as is
the case with the SSIG program, could be enacted. If the Hawail Constitution is
to be revised to allow state aid to private and sectarian education institutions,

the following questions should be c::msidered:IIS

Should public funds help support education?

{1 Can some public purpose better, more economically be
realized through private or sectarian educational institutions?

(2) Will public support of nonpublic schools adversely affect the
public educational institutions, impairing state commitment to
public education?

If support be given, what forms and amounts of support are
desirable?

{1 Is there a reason for distinguishing between elementary and
secondary schools and higher education?

(2) Is there reason to prefer direct or indirect assistance?

(3) If a different degree or kind of aid is to be permitted for
private and sectarian higher education institutions, should
the differences be made explicit in the constitution or left fo
legislative and administrative discretion? 118

Whether the present so-called interim participation wili be changed to
require states to fund private post-secondary education must be considered in
view of the number of states with constitutional provisions against such
funding. Finally, the U.S. Senate and Conference Commitiee Reports to P.L.
94-482 recognize the existence of state constifutional prohibiticns against state
aid to nonprofit educational institutions but it is not clear that the intent of
Congress was to require state constitutional amendments in order to continue

state participation in the }grogram.u?

-
L
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Although there is evidence of increasing federal support in the area of
post-secondary education, actions which reqguire state constitutional revisions to
further federal objectives should be carefully examined before they are
implemented. It was the intent of the 1850 Consfitutional Convention to
explicitly prohibit appropriation of public funds for sectarian or private

purposes. The committee on education stated:ﬁs

Your Committee has incerporated a prohibitien against the
appropriation of public funds "for the support or benefit of any
sectarian, denominational or private educational institution.”

The present constitution, Article 1X, section 1, reads in part:

...Nor shall public funds be appropriated for the support or benefit
of any sectarian or private esducational institution.

clearly spelling out the prohibition of specific uses of state aid. Furthermore,
it is argued that educational funds diverted to nonpublic education institutions
reduce funds availabie to public education institutians.ng More importantly,
opponents to state aid for nonpublic use contend that indirect benefits, such as
tax exempt status and funds for construction from the Higher FEducation
Facilities Act of 1865, svailable to nonpublic educational iﬁstitutions are

substantial and sufficieni;.izg

There is a definite trend in states’ interest in "independent higher
education resulting from the contributions made by independent colleges and
universities foward the achievement of goals for postsecondary educzartﬁlon”.}i21
Nevertheless, this inclusion of the nonpublic sector of education in state plan-
ning should, according to the education commission of the states, be
“constructed within the legal and constitutional provisions that apply at both

state and federal ‘i@veisfﬂmz Financing student aid programs in higher

23 These programs must
124 Whether

or not this is best accomplished through constitutional revision will be an

. . . . i
education to provide access and choice 1s not enough.

also provide an effective, i.e. quality, system of higher education.

important decision likely to affect future directions in state planning for all

aspects of post-secondary education,

1
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the regulation of tuition fees, chapter 304-4, Hawail Revised Statutes.
1968 Constitutional Convention, a constitutional amendment was proposed which
provided that residents atfending state institutions of higher Ilearning,

vocational and technical schools would not be charged tuition:

their example.
was suggested that out-of-state tuition o nonresidents be increased.

MANARGEMENT

PART IH. TUITION POLICY AND HIGHER EDUCATION

Among the powers of the board of regents of the University of Hawaii is

125

Section 1. The State shall provide for the establishment,
support and control of a statewide system of public schools free from
sectarian control, a state university, public libraries, colleges,
and institutions on vocational and techmnical learning and such other
educational institutions as may be deemed desirvable, including
physical facilities thereof, of which there will be no tuition
charged of residents. There shall be no segregation in public
educaticonal institutions because of race, religion or ancestry; nor
shall public funds be appropriated for the support or benefit of any
sectarian or private educational institution. {(Emphasis added}

It was argued by proponents of the amendment that many

126

On the other hand, it was argued zhat:m{

(D) Such a generalized constifutional provision for no tuition
would restrict the power of the legislature In determining
educational policies in terms of needs, resources, and the
best approach in terms of conditions existing at any given
time;

(2) The greatest economic barrier to higher education may not be
tuition but other barriers such as lving away from home,
family economics, and high fees and the high cost of campus
activities

{3) The cost to the state would be prohibitive, and the effort of
the State to fully support the K-12 public school system may
be sericusly impeded;

{4} Specific reference to "no tuition” would still permit the
legislature or the board of regents to impose substantial fees
in Heu of tuition, as is being done in many siate universities;
and

5

At the

tate

universities charge no tuition and that the University of Hawail should follow
To offset the costs of a tuition free policy for state residents, it
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(58) Setting a high out-of-state tuition for nonresident students
will not make up for the anticipated loss of an estimated $3.2
million (based on 1967-68 enrollment figures for the entire
University of Hawaii complex including community colleges).
This estimated dollar loss in state revenues was obtained from
the business office, University of Hawaii,

The committee on public health, education, and welfare rejected this proposal.
A floor debate at the Convention also considered the concept of free education

for resident students at the University of Hawaii. The proposal stated in

par‘t:l28

The University of Hawaii is hereby established as a state university
which shall be free for undergraduate residents of Hawaii and
constituted a body corporate.

The term "undergraduate" in this proposal would have included students

pursuing community college and adult education and other programs at the

undergraduate level. 129

Proponents of a free undergraduate education argued that:

L States such as Alaska, Arizona, Arkansas, California,
Delaware, Florida, and Idaho provide free tuition for higher
education and Hawaii should do the same, 130

(2) Tuition free education could supply the state with
professionals rather than recruiting from other states.131

{(3) A tuition-free policy provides equal educational opportunity
to all students. 132

(4) The available state scholarship and loan programs are not
adequate and pose qualification requirements which hinder
those needing financial aid from receiving assistance.133

(5) A tuition-free education would enable the state to provide
higher education to all.l34

{6) Higher education has become a minimum requirement of every
citizen and a tuition-free policy would help meet this
requirement,+35



MANAGEMENT

{(7) Monetary values cannot be placed on an investment such as
education.136

Oppesition to a constitutional amendment providing tuition-free higher
education was based on the following arguments:

(1) Those who could pay, should pay; i.e., tuition should be
based on the ability to pay and state funds would be more
wisely spent by alding students in financial need rather than
offering free education to every student. 137

(2) The state had already made available scholarship and grant
programs to meet the needs of students requiring financial
aid.138

(3) The costs of providing a tuition-free higher education would
increase enrollment and consequently require raising
additional revenues.l3Y

(4) The costs of a tuition-free policy would be prohibitive
causing budgetary strain at a time when even lower education
needs and services cannot be adequately met. 140

(5) The value of one's college education is appreciated when one
contributes toward it.14%

(6) Increased enrollment as a result of a tuition-free policy
implies hidden costs such as the need for additional staff,
facilities and programs. 142

(7) A tuition-free policy is a legislative problem which should not
be limited by constitutional prohibitions 143

In concluding the debate, it was stated that the basic issue of the
feasibility of a tuition-free higher education policy was a decision which should
be left to the legislature and settled in light of other budgetary

144 The proposal was defeated by the Convention.

considerations.

Although proposals for a tuition-free higher education were not accepted
at the 1968 Constitutional Convention, the idea of changing the tuition structure
is not dead. For example, in 1974 the state legislature enacted a bill which
allows senior citizens who are 60 years of age or older to enroll in regular credit
courses on a space available basis at the University of Hawail without char‘ge.145

Act 18 of the 1975 legislature eliminated statutory requirement for a2 minimum
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resident tuition fee at any University of Hawaii campus, including a community
college,

The governor's ad hoc committee on operations, revenues and

expenditures recommended a restructuring of the tuition rate which stated

that:§46

A policy be enunciasted and implemented which, over a reasonable
period of time, would establish tuition schedules for the upper
division and graduate/ professional schools so as to provide at least
25 per cent of educational costs. Factors that make up educational
cost should be clearly identified and guantified, and students, the
University administration, the Legislature and the public should be
involved in the definition of these factors.

In conjunction with this recommendation, the committee felt that the state should

establish a long-term loan program to aid qualified persons, regardless of their

economic levels, fo pursue further e(“_'hacat:ion.147

148

The Carnegie Commission on

Higher Education also supports a policy of:

...no tuition or very low tuition...charged for the first two years
in public dinstitutions including the community colleges, state
colleges and universities.

A review of the constitutions of the 50 states indicates that the
constitutions of Arizona, North Carolina, and Wyoming specifically provide for
higher education which is "nearly as free as possible”. North Dakota's
Constitution states in Article VIII, section 184:

The legislative assembly shall provide for a uniform system of free
public schools through the state, beginning with the primary and
extending through all grades up to and including schools of higher
education, except that the legislative assembly may authorize
tuition, fees and services charges t€o assist in the financing of
pubiic schools of higher education.

Eight st:ates149 constitutionally mandate their respective legislatures to provide

gratuitous education to students between the elementary school age (usually 6

150

yvears of age} and 21 The constitutional intent of language such as "the
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maintenance and establishment of free public schools for all children between the
ages of 6 and 21 years”ml should be inferpreted with care. The inclusion of
students of college age in the group which gqualifies for free public education
does not, in itseif, indicate a mandate for tuition-free college or university
education. Other state constitutions provide for a university fund or tax for
use by the state university or institutions of higher education, but, do not
specify that the funds are io be used to implement a tuition-free policy at these

institutions.

Higher Education and Equal Education Opportunity

Hawaii, along with states such as Kansas, New York, Ohio, Montana, and
Wyoming, has adopted the policy of providing each high school graduate or
otherwise qualified person an opportunity to enter a state higher education
institution.}‘ﬁz This policy of universal access means an oppoertunity to obtain
higher education for disadvantaged groups by equalizing f{actors which would
otherwise prohibit admission of these disadvantaged groups at institutions of
higher learning. Universal access places identified disadvantaged groups in
Hawaii-~the low-income, geographically isolated, and ethnic minority groups --
on equal footing with all other applicants 1o state higher educational

institutions.

State efforts to provide adequate financial support to equalize educaticnal
opportunity is a major factor in realizing universal access. A little or no tuition
policy is one means of equalizing educational opportunity. Other means which
could help achieve universal access include increased state scholarship and
tuition waivers, an efficient statewide community coliege 5ystem,l54 and & review

of admission policies. 155

Programs such as the Basic Educational Opportunity CGrants (BEOG)
program in the Educational Amendments of 1972 represented a major step toward
a federal policy to aid higher education by primarily encouraging cquality of
opportunity.igés The BEOG program additionally was expected to provide

students with choice of institutions, assist both public and private institutions,

141
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and ensure a large flow of student aid to states and institutions with a large

enrollment of low-income students.im

At the state level, several constitutions contain language which indicates
state policy of equal education opportunity at all educational levels. Examples
are the constitutions of Montana which, in Article X, section 1, states:

It is the goal of the people to establish a system of education which
will develop the full educational potential of each person. Equality
of educational opportunity is guaranteed to each person of the state.

and of New Mexico's provision in Article XII, section 1.

A uniform system of free public schools sufficient for the education
of, and open to, all the children of school age in the state shall be
established and maintained,

Before such language is considered for insertion into the constitution, some

vital policy questions must be addressed:158

Does the state have the responsibility to egualize the opportunity of
all students in providing public higher education?

At what level do tuition and other fees become a deterrent to
education of the total public and result in only the middle and upper
class obtaining the educational advantages?

Can a state deny a public service such as an education on the sole
basis of the economic condition of the recipient?

Answers to these questions should be sought in view of state policies of
access and choice. Egualizing educational opportunity through a low-tuition
policy or tuition subsidies such as loans and scholarship could provide some
answers. Tuition subsidies funded by state and federal governments can
provide a timely and effective means of aiding students at public and nonpublic
higher education institutions. The result of state involvement in state-federal
programs for higher education mayv require state constitutional changes.
Therefore, careful consideration must be given to the necessary points of

revision to ensure a firm and effective hasis for future state educational

ok
ey
[
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decisions and policies. For a further discussion on equal education
opportunity, see part I of this study concerning lower education.

143



=

10,

il.

FOOTNOTES

Chapter 1

gie lommisst
Jossey—Bass Publishers,

Lewis E. Mayhew, The {opm
Educntion (San Francisco:
1874}, p. 13i.

and Functions of
a8 an Organiso-

MoGraw-

James A, Perkins,
the University,
y @4, James

Eeck Company, ?973},

EL:I‘BZ.

Hawaii, Governor's Ad Hoc Commission on Operations,

Revenues and Pxpenditures, [URE Feport io the
Governoy, November 1974, p. A-68.

ibid., p. A-67.

Pub. L. No. 346, 78th Cong., 2nd Sess. (1G44).
W1lliam ulyde beVare, Higher

Century Ameriog {udmbr idge,

e
University Press, 1985), p.

Richard M. Millard,

srdary B duaation;
Someieeions (120724 e e lorment
Currewt Statue, Hducation COmleSlO" of the qtatea

Report Ne. 66 (Denver: Education Commission of

the States, 1975), p. 5.

Wot all federal legislation regavding higher
education have been restricting. For example, the
Higher Fducation Act of 1963 provided additional
funds for the advancement of higher education and
extended previous programs in this ares.

Tl m

John J. Carson, "If ¥ot the University,' Hdioc
pp. 154=-1355.

zicrzi Record {Sprimg, 1967},

&g On Gover-ment and Higher Education, e
: {Baltimore: Johns Hopkins

Alabama, Alaska, Arizona, California, Colorado,
Georgia, Hawaiil, Idaho, Yowa, Hansas, Louilslana,
Michigan, Minneseta, Migsouri, Nebraska, Nevada,
New Mexico, Wew York, rth Carclina, Socuth
Bakota, Texas, Utah, Wisconsin, and Wyoming.

Mississippi, Montana, North Dakots, and Oklahoma.

and Virginia.

Haine, Bregon,
frkansas, Delaware, [Llincds, Indians, Xentucky,
Maryland, Massachusetts, ¥ew Hampshire, MNew

iersey, Pennsylvania, Rhode Island, Scuth Cavolina,
Tennessee, Vermont, Washington, and West Virginia

Committee on Government and Higher Bducation, p.

3.

New York {Stagel,
shpn e

(Lexington,
9693, p. 4.

144

18.

1%,

26,

2%i.

22,

30.

ELN

Hichigan, Constitutional Convention Citizens
Adv1sory Committce on rduLatlon, Citizens’

1961y, 5. G4,

Wational Municipal Leagune, #odel
Tiom {6th ed.; New York: 1968},

“Comme ek

Jr.,

cline (Berkeley:
Calkzornia, Center for Research and
on, 1973), p. 15.

“d
oo
el %-

Taniversit
Develepment in Higher Educati

Perkins, p. 176.

Glenny and Dalglish, p.

Lon wary (4th

Wegt ?ubl;sh ng

Henry Camphell Black, #EL
ed., revised; St. Paul, Minn.:
Co., 19683, p. 405,

{onvention, 1950,
Committee Report No.

Coustitutional

ﬁawa i,
g I, Standing

Vol. 52, p.

Constitutipnal Convention, 1950,

Yol, 11, . 616,

Srgan: . . "
MeGraw~ r1il Book bomp-qv 1§¢3), P 199,

Johkn W. Bicks, "The Role of State Government in
Public Higher ndqc&Lloq,

, prepared by
157G,

June, 33,

and others, =

Gler

Mocs and Francis

{Baltimo

red




39,

40,

o

~f

Lo

The Carnegle Commission on Bigher Education, The

Japitel and fhe Cumpus; State Responmeibildity for
Poctsecondary Fducation (Kew York: McGraw-Bill
Book Company, 1871}, p. 65.

Amongy staves which constirutionally vecoguize
private imstitatlions of higher education are:
California {Stanford)}, Comnecticutr {Yale), Louisi-
ana {Tulane), and Massachusetts (Harvard).

The Carnegie Commission on Higher Education, p.
G4,

Moos and Rourks, 45,

op.

(New York:

75.

1971 Baw. Sess. Laws, Act 169 (Fawedd izt
ch. 448D},

Hawall, Government Organization Comm1551on,

T The # ; S:agg Legigkature,, Btate of Hoawai
of the ion on Orgawizciion of Goverrement

=i ¥
{Homolulu: 1977), p. i.

, p. 104,
, B 106,

Chapter 2
John D. Milletrt, "Governance and lLeadership in
Higher Education,” # ik Forus, Deceaber,
1974, p. 1.

"State Boards of Higher Education" (Legisletive
Reference Bureau, University of Hawaii, Keguest
¥o. 806%, 1961), p. 9. (Mimeographed).

J. L. £w1ngiL and ¥abel E. Regers,

r Higher

cation, 1874, Associaw
Universities and
Government Prianting

YHL

tdion of GDVerﬂlﬁg Boards

™ Tp

of
Colleges (Washington: U.S.
Gffiece, 19723,

pP. 4.

(Berkeiey:
for Research and
19733, ».

1.

33.

Universiciesa,”

145

11

15,

16,

17,

"Management of Colleges and Universities,”
Challenge arnd Chavge in dmerican Fducztion, eds.
Seymour E. Harris, Xenoeth M. Deitch and Alan
Leevenschn (Berkeley: McCutchan Publisbing
Corporation, 1985), p. 244.

7Zwingle and Rogers, p. 5.

Idaho, Regents of the University of Idaho; Michi-
gan, Boavd of Trustees, Michigan State University:
Michigan, Board of Governsrs, Wavne State Uni-
versity; New Mexice, Board of Regents, New Mexico
Highlands University; New Mewxico, Board of Regents,
Western New Mexico University; Wyoming, Board of
Trustees, University of Wyoming.

8. ¥, %artorana and Ernest V. Hollis, 5Zate Boards
; Bdication, U.§. Office of
Education, 05*53005, Circular No. 1% {Washington:
U.5. Government Printing (ffice, 1960}, p. 8.

:0“007

Michigan, Constitufional Convention Citizens
Adv1sory Cammittee on ﬂducatlon, Ditigans!
ttee Report: Educaiion {Lansing,

47,

ST

eibiitt Ly
(\ew &orx. MeGraw-Hill
108.

5 "Eééca?aafg
Book Company,

Michigan, Constitutional Conmvention Citizens
Advigory Committee on Educatiown, pp. 47-48.

The Carneglc Commlsxion on Higher Education, The
and th 3 5. 25,

5T
Heimberger, p. 1104.

Lovisiana, Board of Regents; Loulsiana, Board of
Trustees for State Colleges and Universities;
Michigan, State Board for Community and Junior
colleges; Bew Yerk, Board of Regents of the
dniversity of the State of Hew York; Oklahoma,
Oklahoma Regents for Higher Bducation,

Heimberger, p. 1104,

Dunbkar,
) ulchlgan
Lansing, Mich.: Constitutional Conven-
reparatory Commission, 1961}, p., 18.

bOnStiEUﬁiOndi Coavansion

i
tien P

Michigan, Constitutional Coenvention Citlzens
sdvisory Commitiee on Education, p. 5IZ.

tion Citizens
pp.e 32-53.

tutional Conven
ee on Bducatien,

ission on Higher Zducation,

2, D

101,

Michigan, Constitetional Jenvention Citizens

Advisory Comsittee on Bducatlon, p. 33.



s
Ly

L

Alabama, California, Colorade, Connecticut,
Louisiana, Michigan, Missouri, Nebraska, New
Mexico, North Carcelina, Oklahowma, and Texas.

Alaska, Arizona, Florida, Georgia, Hawaii, Kansas

s gxdy s »
Mississippi, Montana, Nevada, North Dakota, and
South Dakota.

Loulsiana, Michigan, Wew York, and Oklahoma.

Hawali, Constitutional Cenvention, 185G,

iwze, Vol. I, Standing Committee Report Ne. 52, p.
204.

1964 Haw, Sess, Laws, Act 39%.

Hawail, Governor’s Ad Hoc LOmﬂlzﬁlO” on Optra ions,
Revenues and Expenditures,
ernor, November, 1974, p. xv.

Hawaii, Gffice of :he Chancellor for Community
1ty of Hawa11, 4

, 19763, p.

Alsbama, Alaska, Arizona, California, Georgia,
Hawail, Xensas, Louisiana, Michigan, Mississippi,
Missouri, Montana, Webraska, New Mexico, North
Dakota, Cklahoma, South Dakota, and Wyoming.

Samuel K. Gove and Susan Welch, "The Influeace of
State Censtitutional Conventions on the Future of
Higher Education,’ Aducaricn Pecord {(Spriag,
19693, p. 2Z0B. (Reprint).

Michigan, Constitutional Jonventien Citizens
Advisory Committee on Education, pp. 49-34.

Gove and Welch, p. Z08.

1968,
sort No. 41,

awaili, Governor's Ad Hoc
v

Testimony of Havcld ©.
£ Regents, University of

epresentatives, Comm

February 26, 1971%.

IX, sec. 9(dj.

fawaii, Constitutional Convention,
, Vel. I, p. 434,

LT

or Fighar Education,
tiov, pp. 3334,

fegisiature, 1971,

Testimony of Harold Bichelherger, p. 3.

g, January 14, 1576,

Secate Standing Committee Report 442 on Senate
#2111 194, Sixth Legisiature, 197%L, §
Hawail,

State of

Governor as ex officio :  Alahama {(president
of the beard), Adrigona, Califeornia, Towa, Montana
(nonwoting), and Norch [akota, President of
institution as ex officio member: Arizons,
California, Michigan (nonvoting), and Wyoming
{nonvoting). Superintendent of public instructicn
a5 €X O io member: Alabama (superintendent of
education}, Avizena, California, Michigan (non-
voting), Mentana (nonvoting), Nebraske {commis-
sioner of education), MNorth Daskota, Oklahoma, and
Wyeming (nonvoting),

Alaska, Arizona (silent for hoard of regents of
the University of Arizona but pot for the state
board of education), Connecticur, Hawali, Idaho,

b Cavalina, Tex anc
1971 Haw. Act 143,

eport
for Hig




8.,

85,

46.

3%.

§6.

Bducation Amendments of 1%7Z, sec. 120%, 20
U.8.C.a, 114ialal (19743,
Millard, p. 34.

Hawaiil, Soverncr's Ad Woc Jommission on Operatioas,
ares, p. A-5T.

Revenues and BEnpendits

Stai., sec, 305H-Z.

gssion on Tations,

Hawaii, Governor's Ad Hoo (¢
Revenues and Expenditures,

Council of

Commission on Operations,

flovernor’s Ad Hoo
Revenues and Expenditures, p. zvii.

Hawaii,

"Srate Policy and Stave Ald to Students Attending
Independent Colleges in Hawail, Response to House
Resolution 35-76 Requesting a Review of Fimancial
Aid to Students” (A¢ Hoc Committee Chaired by the
State Postsecondary Educstion Commission, Honelulu,
December, 19763, p. 3; hereinafter cited as "S:tate
Policy and State Aid." {Mimeographed).

SR VN

20 U.S.C.A. 1070e-2{4) {1977).

ﬂJLh&ﬁdEr and Erwin 8. Solomon, ¢
i Lo {Chavlottesville, Va.:
1972y, po. 1L1B-116.

S.

Kern

The

Michie Dﬂpnnv

1on On
{New fox&.

New York {(Staste), Temporary
Congrituticnal Convention,
Mareh 3, 1967), p. Z5.

Morgan, "The Establishment C-dube and
A Final Lnatalimaat E
ed. Philip E &n*]aﬁd
dversivy of Chicage Fress, 1973),

Bichard E.
ctarian Schoalg:

The

(Chlcago:
p. 83

tonald A. Gistnella, ' and Tilton: the
Bitrter and the Swe
ment.,”

B. Huriand {Chicago:
Fress, 19715, 1653

oy

Il
L

.

CMPOTATY iisgion an fhe

Convention,

Educarion,” 45

Education,

147

110,

Att'y Gen. letter to Chairperson of the Ad Hoc
Committee for State Policy and Btate Aid to
Students Attending Independent Colleges in Hawaii
{(November 3, 1976).

e
FYSEE AN

51 Haw. 1, 440 P,2d 130 (1969},

, 367 T.2d 932 (Alaska, 19613,
308 T.8. 517 {1362).

and Erwin Solomon, {vllege

¢ {Charlottes-

any, 19773, p. 5.

1878 &

The Michie Com

o

Eens,

VLlle Va.:

1477 Haw. Special Sess. Laws, Act 14,

"State Policy and State Aid,"

o

, pp. 20-21.

. PP, 2223,

New York (State}, Temporary Commission on the
Constitutional Convention, p. 22.

U.8., Congress, Senate, Committee on Laboy and
Public Welfare, Senate Report Ne. 94-882 to §,
26857, 94th Cong., 2& Sess., 1976, pp. 4724-4725;
7.8,, Congress, Confer Commivees to S, 2657,
House Conference Report No. 94-~1701, 94th Cong.,
2d Sess., 197/, p. 4883,

1950,

Frsses

Hawaii, Constitutiansl Convention,
Vol I, p. 284,

i Thompson and Fred Waddell,

Irviang Dawson, J

s of : Porgs Cometituiion on Education
(Houston: 19733, p. 48.
New York {(State}, Temporary Commission on the

-
i

Constitutional Convention, p.

"State Policy
Project,’
Ho,

1, 1877,

Health,

Education aﬁd wel &,

1968, F




134,

144,

145.

146,

-
g
i

148,

149.

150,

151,

152.

133,

IFid., p. 4420

Bid., p. #46.

.
o
[T
S

vl
L
o
o

i

T
+h
g
]
£
&
P

2
o
(%3
i
ha 3
e
&
(5]

-

b i
ST
wh ot
[S TN

ey
(sl
o
v
ke
-
E
T

I~
5
1,
.
el
P
o
Rt

)ui

Th
[a%

448,

jact
o
)
-
-l

1674 Haw. Sess. Laws, Act 189,

Hawali, Governor's Ad Hoc Commigsion on Operaticns,
Revenues and Expenditures, p. xvi.

ibia.

The Carnegie Commission on Higher Bducation,
Capitol and the Carpus, p. §6.

The states are Alabama, Arizona, Avkansas,
Colorado, Mississippd, Missourd, Nebraska, and
Wisconsin,

Wisconsin provides for free education to students
between the ages of four and twenty years.

Miggiseippi fonet. art. 8, sec, Z0L.

The Carnegie Commission on Higher Fducation, A
Chance to Learn, An Acticon Agende for Egual
Fducciional Ooportunity on Higher Bducation (New
York: MeGraw-Hill Book Company, 19703, pp. il-12.

"Equal Educatiocnal Opportunity for Higher Educa-
tion in Hawaii; A Progress Report prepared for
presentation at the regular meeting of the Heard
of Regents on February 8, 1971,"” by Richard 5.
Takasaki {Universisy of Hawali, February, 1%71),
pp. Z-3. (Mimeographed}.

Ibid., p. 19.

id., pe 20,

The Carnegie Council om Foll
Education, The L F

0
3

e B
&
T

Edeoation: 1 ghed Business, 187
Francisco: Jossey-Bass Publishers, 319753, p. Z2.

d., pp. Z2-23.

Alexander, p. 303.

148



—
[
<o
s
[ow]
T

i
s
=2
==
122
S
o
=

=
by
™
jual
=
=
ot
=
7o

State Board Membership Selection Terms Responsibiiicles
ALABAMA 2 ~ University's congre Subjesl to senate ¢or i2 years Macagement snd conrral
ama]¥® L - Every sther coagr el districe (staggered) of state university
Btate superintendent of edacation Hethod of appointment not stated
Governor Ex cfficic president of the hoarg
Comstirution alse pro-
Board of Trustees years Management an
svburn University istaggered) of the instirute
Method of appointment not stated
Governer Ex cfficio president of rhe board
ALASKA Goard of Regents Lppointed by the poverner subject In zocordance with law,
University of Alaska to coufirmation of a majeriry of formislate policy and
{body corporatel members of the leg in appolnt the president
joint session of the university
ARTZIONA Avizonz Board of Appointed by the governor
Gowernor of
Superintendest of public instruction Kesponsible for conduct

State Board of
Educati

Cotgra ¥ Gollege
nabkilng Act:
Establishmeny of dis—
trices by General
1y for pro-
11ty
usirnction

college

LIFORNEA

{eocrporation]

President of a state unjversicy or
a state college

3 lay members
State junier college board member

1 guperintendent of a high schoeld
districe

sgToom tearher

I county schoel saperintendens

Speaker of the Assembly
rendent of Publis Inst
President of State Roard of

Agriculture, President of the
chanics ]

£

149

Appeinted by the governor with

advice and consent of the senate

Ex officio members

inred by the governsr and
cved by the
iiority of the me

e
o
2

senate, a

antd supervision of Lhe
public gchool system
(wiich includes a
university)

Vested with legal
title and the manage-
ment and disposition
of the property of
the university...

Powery to take and
hold...ail rezl and
sersonal properiv...

Powers necessary or
convenient fav the
effective adninistra~
wion of ifs trust...

Power ro sue and Lo
1 to

commitres oY
v of the
University. .. such
authority or functicas
it way deem wise




Board Membershin Selepricn

G igr 5]
aniversiey
[ of the
Connecticut

ard of 1

GUPOTEIE)

Wi

COrpOYELE)

150



e ] |
g o
@ -
ha i
ot
& i
\
{ i
3 !
I3 3 ! i
i i
"
A
4
i 58
ot
: i Ty
i POIH ) E
oo 1 i ; !
il [
b ,‘wx
=4
3
£
b 2
¢ 4
& wov]
; Z p:
it o o
s : 3 i
Bl = b
5 B toEx =
i 5 ; 5 i
b 2
g a
& &
@ = B
u e
i P &
]
A
3
T
@
£

151



Gtate

persnis

Selection

Terms

responsibilities

 NNESOTA

Censtitution mandates
appyopriations o
maintain

Hichigan
wersivy
Wwayne State Univevs

wtern Michigan Uni-

¥orthern ¥ichigan
Universicy

Regents of the Univer-
sity of Michigan
{body corpetatel

Board of Trustees of
Michigan Stare Un
versity

(hoard corporal

#goard of rerners of
Wayne State Universizy
{body vorporate)

itutions of
igher educatlon
governed hy & board
af contral

State Beard fo
Community and
College

Conatitulion

Coliegs of
issippd

Aleorn Agri
EE

of Truste

seippi

ool

i

inGtitution

Fresident of

&

President of the imstitution

8

tutdon

Presicdent

Superintendent of public education

trict
trict

at-langs

e Lalauve

152

Px officio member wio voie 8

Elected

MEmBer wio voie

years

Elecred as pravided by law

oz hier wio vote 5 wvears or
less

Appointed by the governor by {staggerad)

and with the advice and consent

of t} enate

Appointed by the state board
of educani

Ex officio member %/o vote

the governer wilth

congent of

aover

years or

taggered)

engral supeyvision of
astitution and the
centrol snd divection
of zll expeuditures
from the institutiom's
fungs

Generai supervision of
ingcirution and fhe

control and directicm
of 21l expenditutes

om the institution's
funds

fienegral supervision of
netitucion and the
control and direction
ef all expenditures
from the imptigu
fundi

Seaeral supervision of
the fastituricn

Cantrel and direction
of ail expenditures
from the imstitetion’®

Advise the state board
of educaticn concerning
general supervision and
planning {or such

cges and requests
for annual appropria-
tiong for their support




Board of Qurstors of the g
Srate University

iTARA Board of
i
MMontana

Svetem)

Board of Regent

{University of Hebr

4
«
G

NEW MEXICD

dndiversity of New
Hics st
w Mexico

Raswell

vard of Regents of the Mot less Than §

iniversity of the Stave

versity

Approinted G ovears
e advic
lepgisiature

ay T

and consent of

PATLY

Government of the
|3 S

abe universi

nrovided

Contyrel and

of the respoctive

LA NZEEReRE

inmdivntic

s, WiLh
DOWETE

iversity




lovess det

a state Lom—

£ gher

.

[ ¥

aducation

applicable o each
imatituni

Deters

fatviit 14

cion te each




Terns

Selectd

State Eoard

Zolie at Alva
riheastern $tate
Guah

OREGON — — —
JOUTH DAKOTA Board of Centroi: 5 ZOVETTOT
The 2t iy the penziae
The Agricuiture Celiege
The Sci of Mines and
Tec
The ¥ormal Schocls
TEZAS Zaard of Repents of Hot te exceed
the Srate Undversity: & years
The University of Texas
Constiturlon CRCOgZRiFes
Texas Agricultural
and Mechanical
University
G &
Agricultural
WM ING Zoard of Truste ? Appointed by the governor by Management of
University of ¢ and with the advice aad conse Ve , ifs
of BENATE and GUEET Propert

State of Wyoming

£z officio members w/o vote

7

resident

#rinten

rYrsiat

weations,

155






