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Article IV
THE EXECUTIVE

ESTABLISHMENT OF THE EXECUTIVE

Section 1. The executive power of the State shall be vested in a governor.

The governor shall be elected by the qualified voters of this State at a general
election. The person receiving the highest number of votes shall be the governor.
In case of a tie vote, the selection of the governor shall be determined in accord-
ance with jaw.

The term of office of the governor shall begin at noon on the first Monday
in December next following his election and end at noon on the first Monday in
December, four vears thereafter.

No person shall be eligible for the office of governor unless he shall be a
qualified voter, have attained the age of thirty years, and have been a resident of
this State for five vears immediately preceding his election.

The governor shall not hold any other office or employment of profit under
the State or the United States during his term of office. [Am Const Con 1968 and
election Nov 3, 1968]

LIEUTENANT GOVERNOR

Section 2. There shall be a lieutenant governor, who shall have the same
qualifications as the governor. He shall be elected at the same time, for the same
term, and in the same manner, as the governor; provided that the votes cast in
the general election for the nominee for governor shall be deemed cast for the
nominee for lieutenant governor of the same political party. He shall perform
such duties as may-be prescribed by law. [Am HB 19 (1964) and election Nov,
3, 1964}

COMPENSATION: GOVERNOR,
LIEUTENANY GOVERNOR

Section 3. The compensation of the governor and of the lieutenant gover-
nor shall be prescribed by law, but shall not be less than thirty-three thousand
five hundred dollars, and twenty-seven thousand five hundred dollars, respective-
iy, a year. Such compensation shall not be intreased or decreased for their
respective terms, unless by general law applying to all salaried officers of the
State. When the Heutenant governor succeeds to the office of governor, he shall
receive the compensation for that office. J[Am Const Con 1968 and election Nov
5, 1968]

v



SUCCESSION TO GOVERNORSHIP;
ABSENCE OR DISABWITY OF GOVERNOR

Section 4. When the office of governor is vacant, the lieutenant governor
shall become governor. In the event of the absence of the governor from the State.
or his inability to exercise and discharge the powers and duties of his office, such
powers and duties shall devolve upon the lieutenant governor during such absence
or disabulity.

When the office of lieutenant governor is vacant, or in the event of the
absence of the lieutenant governor from the State, or his inability to exercise and
discharge the powers and duties of his office, such powers and dunies shall devolve
upon such officers in such order of succession as may be provided by law.

It the event of the impeachment of the governor or of the licutenant gover-
nor, he shall not exercise the powers of his office until acquitted.

EXECUTIVE POWERS

Section 5. The governor shall be responsible for the faithfu} execution of
the laws. He shall be commander in chief of the armed forces of the State and
may call out such forces to execute the laws, suppress or prevent insurrection or
lawless violence or repel invasion. He shall, at the beginning of each session, and
may, at other times, give to the legislature information concerning the affairs of
the State and recommend to its consideration such measures as he shall deem
expedient.

The governor may grant reprieves, commutations and pardons, after convic-
tion, for all offenses, subject to regulation by law as to the manner of applying
for the same. The legislature may, by general law, authorize the governor to grant
pardons before conviction, to grant pardons for impeachment and to restore civil
rights denied by reason of conviction of offenses by tribunals other than those of
this State.

The governor shall appoint an administrative director to serve at his pleas-
ure,

EXECUTIVE AND ADMINISTRATIVE QFFICES AND
DEPARTMENTS

Section 6. All executive and administrative offices, departments and in-
strumentalities of the state government and their respective functions, powers and
duties shall be allocated by law among and within not more than twenty principal
departments in such manner as to group the same according to major purposes
so far as practicable. Temporary commissions or agencies for special purposes
may be established by law and need not be allocated within a principal depart-
ment.

Each principal department shall be under the supervision of the governor
and, unless otherwise provided in this constitution or by law, shail be headed by
a single executive, Such single executive shall be nominated and, by and with the
advice and consent of the senate appointed by the governor and he shall hold
office for a term to expire at the end of the term for which the governor was
elected, unless sooner removed by the governor; except that the removal of the
chief legal officer of the State shall be subject to the advice and consent of the
senate,



Except as otherwise provided in this constitution, whenever a board, com-
mission or other body shall be the head of a principal department of the state
governmenti, the members thereof shall be nominated and, by and with the advice
and consent of the senate, appointed by the governor. The term of office and
removal of such members shall be as prescribed by law. Such board, commission
or other body may appomnt a principal executive officer, who, when authorized
by law, may be ex officio a voting member thereof, and who may be removed by
a majority vote of the members appointed by the governor.

The governor shall nominate and, by and with the advice and consent of the
senate, appoint all officers for whose election or appointment provision i not
otherwise made by this constitution or by law. If the manner of removal of an
officer is not prescribed in this constitution, his removal shall be in a manner
prescribed by law.

When the senate is not in session and a vacancy occurs in any office,
appointment to which requires the confirmation of the senate, the governor may
fill the office by granting a commission which shall, unless such appointment is
confirmed, expire at the end of the next session of the senate; but the person so
appointed shall not be eligible for another interim appointment to such office if
the appointment shali have failed of confirmation by the senate.

No person who has been nominated for appointment to any office and whose
appointment has not received the consent of the senate shall be eligible to an
Interimn appointment thereafter to such office.

Every officer appointed under the provisions of this section shall be a citizen
of the United States and shall have been a resident of this State for at least one
year immediately preceding his appointment; except that this residence require-
ment shall not apply to the president of the University of Hawaii. [Am Const Con
1968 and election Nov 5, 1968]



Chapter 1
INTRODUCTION

Current discussicns in the Lterature and recent state constitutional
revision indicate that the major issue relating to the executive branch is the
increasing eXecutive power and centralizing of authority in the office of the
governor. Markedly different historical experiences have produced a difference

in perspective on this issue between Hawail and most mainland states,

From the early 1800's when Kamehameha I unified the Hawaiian Islands to
1840, the kings possessed virtually all powers of government. There was no
separation of powers: the kings exercised legislative and judicial, as well as
executive, power. In 1840 a constitutional government embodying the separation
of powers doctrine was established in the Islands. The king, however, still
retained the power to veto legislation, command the army and navy, convene the
legislature, grant pardons, make treaties, and appoint and remove heads of

departments ,1

A strong and highly centralized executive branch was maintained under
the Hawaii Organic Act of 1900, The Act made the governor probably more
powerful than any other state governor of this time. He was appointed to a 4~
year term by the president with no restrictions on reappointment; he was not
impeachable; he made a large number of appcintments with senate approval; he
and the senate could remove appointed officials; he had extensive fiscal powers;
he could veto items in appropriation bills and extend legislative sessions.
Little change in the executive branch was made by the 1950 Constitution which

essentially incorporated the provisions of the Organic Act.

Historical development in Hawail reflected a continuing acceptance of a
strong, highly centralized executive br"cmc:h.3 The chief executive in Hawaili
has consistently occupied an important place in the governmental system as z
whole, as well as within the executive branch itself. The position of the chief
executive vis-a-vis the administrative departments and the legisiature conforms

to the contemporary concept of the expanded role of the governor.



THE EXECUTIVE

In contrast to Hawaii, the mainland historical development produced an
executive branch in which authority was diminished and decentralized. Three
factors significantly contributed to this development: the adverse colonial
experience with royal governors, the influence of Jacksonian democracy, and

the emphasis upon neutral competence in administration.

The colonial governments were highly centralized around the royal
governors who were appointed by the English king. Among the powers usually
assigned to the royal governors were those which gave them authority to
appoint the chief civil officers, supervise law enforcement, serve as head of the
highest court in the colony, adjourn or dissolve the assembly, recommend laws,
and veto legislation.4 The colonial experience with royal governors resulted in
a Revolutionary War which was fought primarily to free the colonies from the
arbitrary rule of appointed governors and an absentee king. Generally
speaking, the first state governors were elected by the legislature (except in
Massachusetts and New York), were limited to a term of one vear, did not have
any veto power, had little power to initiate and execute policy, were required to
consult executive councils in the performance of their duties, and had to
compete with other executive officials who were appointed by the legislature and

who often operated independently of the governor.5

The second factor, Jacksonian democracy, embodied 2 principles which
affected the governor's control over the executive branch. First, the concept
held that all individuals were equally capable of holding public office, no matter
how specialized. Second, the only proper control over politicians was to elect
them so that, if they proved unsatisfactory, they might be removed from office.
The constitutional consequence has been a subjection of a wide assortment of
offices, essentially administrative and often technical in character, to popular
election, with the incumbents responsible to the electorate rather than to the

governor.

Reaction to the abuses of the spoils system resulted in a quest for neutral
competence in administration in the years following the Civil War. The obiective
of neutral competence was the ability to do the work of government expertly and
according tc explicit, objective standards. The essence of this doctrine was the



[NTRCDUCTION

separation of politics and administration. Concern with methods of scientific
management was emphasized, resulting in a diminishing concern for values which
were considered to be more political than administrative in nature. The number
of independent single executive department heads and boards and commissions
were increased supposedly to insulate them from political pressures such as the

; 7
governor's control.

By the twentieth century, it was evident that a weak executive could not
administer the Jaws, that long ballots did not increase responsiveness, and that
primary emphasis upon methods of scientific management did not necessarily
result in an effective responsible government. In fact, they produced a
fragmented government which bred chaos and conflict as agencies formulated
different policies in related fields and competed to establish individual spheres
of control. Fragmentation left gaps in governmental regulations and services to
the public and made it extremely difficult for citizens to deal with the sprawling
bureaucratic structure. Numerous agencies and department heads obscured

responsibility and led to increasingly costly government.8

While governmental fragmentation has perhaps been the principal stimulus
for executive reform, this process has also been influenced by changing
attitudes toward the legislature and the role of the governor. The legislature
has lost its early nineteenth century position as the dominant political agent in
the socéety.9 It occupies a much less exalted place in the eves of the public.
In contrast, the functions of the modern governor have expanded as the
governor has come to assume roles as the chief of the state {(e.g., symbolic and
ceremonial head of the state), political head of a party, policy and
administrative leader, chief of public safety {(e.g., in emergencies), and chief
negotiator with other governments (e.g., coordination of highway development,

. , 10
pellution contrel, resource conservation, tax laws).

Despite this growing imbalance of the powers of the legislative and
executive branches in favor of the latter, it is suggested that the executive
power in most states has continued to be weak. The governor, in effect,
continues to be the agent of the legislature and is frequently hindered in

executing the duties of office.
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Specific reforms, therefore, are continually attempted, focusing on the
consolidation of agencies in an administrative hierarchy under major departments
controlled by the governor; reduction of the number of independent agencies
and administrative boards and commissions; expansion of gubernatorial policy-
making powers {e.g., the executive budget}; expansion of gubernatorial
administrative  authority by providing power 1o appoint and  remove
administrative heads and by providing more managemen! controls such as
strengthening conirol over both budgeting and the initiation of recrganization

. R
plans; and provision {or loenger terms and greater staff aids.

The review of the functions performed by the governor will be discussed
primarily in terms of constitutional authority, but it should he kept in mind that
the functions performed are alsc conditicned by the statutory basis for
gubernatorial power; the governor's position in the party; the customs and
traditions which have set the tone of state government; the view of the
governor's role held by preceding governors; the governor's own view of the
proper functions of the office; the governor’s ability to persuade and lead the
administration, the bureaucracy in general, the legislature and the public; and

political pressures. =

Furthermore, it should be kKept in mind that in spite of many similarities
between the principles of scientific management used by the private sector and
the principles of administration in the public sector, the organization that the
governor must manage 1s not the same as an organization In private industry.
Governors must often: (1) accept goals that are set by organizations other than
their own, (2) operate institutions designed by people cther than themselves,
and {3) work with individuals whose careers are in many ways outside their

control. 14

One must therefore be cautious in attempting fo sirictly apply scientific
theory used in the private sector to an executive branch of government. It has
been ohserved that "...democratic government hardly lends itself to the
precision of science. It must of necessity be a messy process where the most
sophisticated technigques of analysis can only complement but never supplant,

oy
pelitical judgment. nl5



INTRODUCTION

In summary then, the difference in perspective on the issue of increasing
the powers of the executive branch and centralizing control in the hands of a
responsible chief executive is that, in other states, the guestion is whether or
evaluating the existing operation of such a policy. The ensuing discussion will

present the following major topics concerned with this issue,

The first and second topics deal with the governor's role as administrator
and how the effectiveness of the governor is a measure of the authority to
supervise, organize, and structure the executive branch. Responsibility for
the direction and supervision of the government's increased regulatory and
service functions has led to much controversy between those who advocate a
centralized governmenit and those who advocate a decentralized government.

The two basic questions manifested in this controversy are:

(1 Is the structure of the execufive department designed
effectively to permit the implementation of public policy? and

(2) Does the structure of the executive department permit
sufficient accountability and responsiveness to the electorate?

The more specific issues which have resulted from this controversy concern the
number of executive departments., single executives vs. boards and
commissions, appointed vs. elected executive officials, and gubernatorial
management techniques, such as the power to initiate reorganization and the use

of the budget as a control device.

The third topic is concerned with the relationship between the executive
and the legisiature. More specifically, it is concerned with the governor's role
as a policy maker., The powers, functions, and responsibilities which influence
the policy-making role of the governor are discussed under £ broad areas:
annual address, fiscal authority, sessions, appointments to fill the unexpired

terms of legislators, the veto power, and sunset laws.

The fourth topic discusses the office of the governor. It involves issues

concerning the governor's qualifications, employment for profit under other

1



THE EXECUTIVE

offices, selection, term, succession, salary, and wvacancy. The final topic
considers the governcr's powers over the continuity of government and judicial
appointments.



Chapter 2
GUBERNATORIAL SUPERVISION OF THE EXECUTIVE BRANCH

At the head of the executive branch of a state government is the governor
whose full range of powers are typically expressed in such formulary
constitutional langugage as, "The executive power of the State shall be vested
in a ge:)vernor-”1 and "The governor shall be responsible for the faithful
execution of the Iaws."2 With some variation in terminoclogy, each of the 50
state constitutions carries one or both of these phrases to delineate the prime
powers and functions of the executive. This constitutional phraseclogy grew
out of colonial and British practices and became set in the original states’
constitutions, to be adopted in the United States Constitution and later in the
subsequent state constitutions. The constitutional language is the subject of
constant interpretation by political scientists and other scholars and through
the actuality of government practices. The general trend toward enhancement
of the power, influence, and importance of the executive office has been a
keynote in the development of constitutional state government.3 This trend

poses the question of how much power to give to the office of governor.

The records of the 1950 and 1968 Constitutional Conventions of Hawaii
reveal that those responsible for shaping the executive article were committed to

the proposition of concentration of executive power in the governor:

Its advantages may be summed up in the statement that, in
concentrating executive power, it fixes responsibility for the
efficient conduct of govermnmental affairs and enables the electorate
to judge the merits of the administration.?

Public officials at the level of department heads are not only
administrators but also policy-makers and should be directiy and
personally responsible to the governor.3

The voice of those who would have detracted from the concentrated

executive power under the Hawail Constitution was also heard, particularly in

the committee of the whole debates in 1950:6
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.1 feel again we are concentrating powsr in the hands of the
executive to such an extent that he will builid such a peolitical
machine in this territory that it is going to be difficult for the
people Lo uproot it.... of the most powerful machines that I know in
the history of the 48 states.... We are going to give to this
executive of our State of Hawaii the supreme power in everything that
is going to be done in the territory....

and again in 1968: !

lit] would lead to perhaps a stronger governor or a strong governor
being made stronger. I think it would again weigh the scales a
littie heavier in favor of the governor and those of us in the
legiglative area kpow that he certainly doesn’t need help in this
area,

The crux of the issue of concentrating authority and responsibility
in the governor as chief administrator has been aptly focused upon in the

following statement: 8

Proposals for the reorganization of the executive branch have had two
main objectives: First, that the executive branch should perform
with maximum effectiveness and efficiency the tasks laid upon 1it.
Second, it should be peolitically responsible im practice as well as
theory. This has given rise to a basic problem. How can we achieve
an administration responsive to the requirements of a democratic
government and at the same time capable of providing public services
with the greatest degree of efficiency and economy?

Any discussion concerned with developing responsibility and efficiency in
the executive branch usually begins with the observations made by 2 well-known

authorities. First, Number 70 of the Federalist Papers, in advocating a

"vigorous Executive”, gives the following recipe:

The ingredients which constitute energy in the Executive are, unity;
duration; an adequate provision for its support; competent powers.

The same paper also declares that the "weightiest objection” to diversification: of

the executive is that "it tends to conceal faults and destroy responsibility”.
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Second, the acknowledged spokesman of the government reorganization
movement, A. E. Buck, enumerated 6 standards for the organization and

integration of state administration:g

(1) Concentration of authority and responsibility;

{2} Departmentalization or {unctional integration;

{3) Undesirability of boards for purely administrative work;
(4y Coordination of the staff services of administration;

(5) Provision for an independent audit; and

{6} Recognition of a governor's cabinet.

These principles have been widely endorsed and theoretically interpreted
as calling for "strengthening the office of the governor, reducing the
independent agencies and administrative boards and commissions and grouping
them into major departments, extending the gubernatorial power of appointment
and removal of department heads, and strengthening executive controls over
budgeting, accounting, purchasing, state property, etc.”iG Buck's 6-point
program for modernization of state administrations has been, and continues to
be, a subject of considerable controversy. Even when incorporated in the 1849
federal Commission on Reorganization of the Executive Branch Report (the
Hoover Commission) and other reorganization studies and programs in the
states, it has succeeded in gaining the approval of political scientists and other
scholars without making much progress within the state governments themselves

at the constitutional level.

The problems raised in achieving responsibility and efficiency in the
executive branch will be discussed in this and the following chapter. Here the
focus of attention is obtaining gubernatorial accountability through control over
execulive personnel and through the executive budget system. The next
chapter will deal with the effects of organization upon the efficiency of

administrative operations.
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GUBERNATORIAL CONTROL OVER EXECUTIVE PERSONNEL

To obtain gubernatorial responsibility and accountability for the executive
branch, it is necessary to provide the governor with authority to direct the
actions taken by administrative officers. This authority is affected by 6 types
of constitutional provisions: (1) the extent fo which executive officials are
appointed or elected; (2) restrictions upon appointment and removal powers; (3)
tenure specifications: (4) the ability to enforce compliance with constitutional
and statutory law; (B) civil service coverage; and {(6) the transition between

governorships.

The Short Ballot

An obvious bench mark to rate gubernatorial responsibility for the
executive branch is a count of the number of independently elected department
heads and executive officials whose spheres of authority and whose political
ambitions compete and conflict with the governor. On the one hand are the
short ballot states--Alaska, which elects only a governor and lieutenant
governor; Hawaii, which elects a governor, lieutenant governor, and state
school board; Tennessee, which elects a governor and the public service
commission; New Hampshire, which elects a governor and executive council;
Virginia, which elects the governor, lieutenant governor, and the attorney
general; and New Jersey and Maine, which elect only the governor. On the
other hand are the remaining 43 states which have 2 or more major department

heads elected by the people (see Appendix A).

Executive offices thal are elective in a majority of the states, in addition
to the governor and lieutenant governor, are the secretary of state, the
attorney general, the treasurer, and the auditor or comptroller. See Appendix
A for a listing by state of elective offices, including department heads, in the
executive branch of government. The "long ballot" record goes to the 13
elective offices in Oklahoma, 12 in Mississippi and North Dakota, 1l in Louisiana,
and 10 in North Carolina. The measurement of these "long ballot" states is nmot
fully realized by a mere listing, for many of the offices are comprised of

10



GUBERNATORIAL SUPERVISION

multimember boards, commissions, and councils, thereby further contributing to

ballot elongation.

The prevailing attitude on this issue during the 1950 Hawaii Constitutional

Convention was expressed as f@ﬁ(}ws:u

The fundamental principle upon which yeur committee proposal
was drafted is that of concentration of executive power in the
governor, which would give the best govermment. Consistent with this
principle, yvour committee proposal provides for the election of only
the governor and lieutenant governcor and for the appointment of
principal department heads to serve at the pleasure of the governor,
There shall then be a very short ballot.

The Hawaii Constitution criginally provided for election to fill only the
offices of governor and lieutenant governor. Inclusion of the office of
lieutenant governor was based on the notion "that a man who is to succeed the
governor elected by the people should be an officer elected by the peop)ie”.22

In order to make an informed evaluation of the merits and demerits of the
short vs. long ballot controversy, it is first necessary to understand the duties
and functions of the offices concerned. The following survey describes some of
the most frequently occurring elective offices and briefly summarizes the

arguments for appointment or election.

The office of the lieutenant governor,l3 patterned to a large degree after

the vice presidency, serves generally 2 basic functions. Lieutenant governors
are in direct line of succession to their governors and in 30 states, not inciud-
ing Hawaili, are presiding officers of their state senates. Socme staies, in
attempts to inflate the status of the office, have assigned fo the lieutenant
governor additional responsibilities and membership on various boards and
commissions. For instance, in Indiana, the leutenant governocr is the director
of the department of commerce and the state planning services agency and is the
commissioner of agriculture; in Florida, the secretary of the department of
administration; and in California, a member of the board of regents of the
University of California and the board of trustees of the California State
Colleges. In Hawaii, additional powers and duties for the leutenani governor

can be legislatively defined.M

11
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in states where the lisutenant governor is the presiding officer of the
senate, the more important legisiative responsibilities include performance of the
parliamentary tasks which contrel the order of senate business; referral of
bills: in some cases, the appointment of committees and designation of their
chairpersons. and, usually, the authorifty to cast the deciding wvote in the

genate in case of a tie.

In 1868, the committes on the executive considered the issue of whether
the Heutenant governor should be the president of the senale, but felt that a
system, where the senate selects its presiding officer from its membership,
better fits the concept of separation of powers. It felt that each branch should

maintain its internal independence.

The execulive responsibilities of the leutenant governor include
succeeding io the governorship in the case of a vacancy in that office, acting in
the place of the governor during the governor's temporary incapacity or
absence from the state, and serving on such boards and commissions as may be
prescribed. In a few states, Hawail included, the lieutenant governor performs

the functions generally belonging to the secretary of state.

A feature critical to a balanced analysis of the office of leutenant
governor is whether or not there is an election scheme to assure that the
governor and the leutenant governor will be of the same political party.
Twenty states now provide for the joint election of governor and lieutenant

governor.

The significance of the joint or team election feature is primarily that
since the lieutenant governor would be elected on the same party ticket as the
governor--and since department heads are appointed by the chief executive, the
successor would presumably have a political philosophy harmonicus with that of
the governor. BSimilar reasoning is found in a committee report on the bill
proposing the Hawail constitutional amendment, approved in 1964, to provide for
the election of the governor and the lieutenant governor of the same political

party: 15
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This 1is to preclude the difficulties which might arise from the
election of a governor and 2 lieutenant governor from opposite
political parties.

Opposition to the joint election of the governor and the lieutenant governor is

. , . i6
set forth in a minority report on the same measure:

i prefer the present {onstitutional provision guaranteeing the
right to wvote for Governor and a separate vote for Lt. Gov. Under
the Constitution the Lt. Gov. may take the place of the Governor the
day following an election and serve for four vears. No new election
is held. The selection of the most competent person is important and
the voters should be permitted to veote directly on the Lt. Gov. and
not  forced Lo accept some  Tparty  faithful”  regardless of
gualification. Presently parties are encouraged, even required Lo
run men of ability with real gualifications for office. Wwhy permit
some person to be "washed' onto the office of Lt. Gov. through a vote
for Governor regardless of how ungualified the citizens of Hawaii may
consider him.

The people of Hawaii are qualified te judge party affiliation
and gqualification for the office of Lt. Gov. and should continue to
have the right of choice by vote.

One authority in the field of state government has concluded that "even
belonging to the same party does not and cannot guarantee that a lisutenant
governor with ambitions of his own will self-effacingly stay in the background
and submerge political individuality for the greater glory of the governor and
the success of the administration”. This same authority observes that "the
plain truth of the matter is that the lieutenant governor has not become the
assistant governor and in most instances not even an assistant to the governor,
this despite the fact that state government and governors are increasingly
vexed by the need to coordinate the sprawling executive establishment and by
the need for administrative supervision. What is done along these lines of
management control is done by executive assisfants or administrative directors
appointed by and responsible to the governor. They compose the executive

Lyl
office, but the lieutenant governor is not mc}\uded;‘

However, even the severest critics of the office of leutenant governor
recognize the great concrete service rendered by the office when a wvacancy

suddenly occurs in the governorship, and the element of stability to government

15 vital,
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The issue of whether provision should be made at all for the office of a
spare governor in the person of a Heutenant governor has often been seriously
raised since the position is said to carry neither power nor prestige, except for
the possibility  of elevation through succession to the governorship. In

supporting the office and suggesting a theoretical scope of the duties of the

office ., one writer stated thaii:lg

There is a notewsrihy trend toward giving...the lieutenant governor
cfficial duties in the executive branch. There is need for careful
reconsideration of the place these officers should have in the
governmental scheme. Since a...lieutenant governor may at any time
be called upon to fill the post of chief executive, he should be
elected zlong with the c¢hief executive as a member of his admin-
istrative team. He should be shorn of his traditional ex officio
function of serving as the presiding officer of the Senate--a post
carrying with it comparatively little power...and freed to partici-
pate in the executive councils and to accept such administrative and
representational duties as the c¢hief executive might choose to
assige him.... The character of his duties should be kept flexibkle.
He should become a sort of "minister without portfolioe”.... This
would not only insure that he would function in a subordinate
administrative capacity to the...goverpor.,..and not be tempted to
hecome a rival. It would also make possible an adjustment of his
duties to his particular talents. A series of different assignments
over a period of time would enable him to acguire a wider knowledge
of the operations of the government as a whole. In this way he could
be given a better opportunity than at present to prepare himself for
the responsibility of serving as chief executive in case fate should
thrust that role upon him.

Also in opposition to the school that disparages the office of lieutenant
governor and emphasizes its uselessness, is another frequently guoted authority
who believes that the disparagement is keyed to the executive aspects of the
office while overlooking the influential policy-making powers of the legislative
function. The same writer, however, concedes that "as an executive office, In
most states this one pays a poor return on the money invested, until the time
arrives when the ’'spare tire' which has been carried along is needed". He
suggests some ways in which more effective utilization of the office could hbe
institutionalized within the executive branch, such as making the lieulenant
governor head of a major executive department, an experiment which has been
tried in Indiana and apparently worked satisfactorily only as long as both
officials were elected from the same political party; develeping the Heutenant
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governor into an assistant governor to handle routine duties, a proposition that
was considered but rejected by the New Jersey state constitutional convention in
1947 as disruptive of gubernatorial responsibility; or f{ollowing the Alaska or
Hawaii constitutional provisions whereby the decisions as to the powers and
duties of the office are left to the governor and the legisiature in Alaska and to

the legisiature alone in Hawaéim

Three state constitutional conventions have dealt with the office of

lieutenant governor as follows:

Marvland proposed the creation of a popularly elected "assistant
governor” having only those duties delegated to him by the governor.
No power specifically vested in the governor by the ceonstitution
could be delegated to the lieutenant governor. The proposed office
would provide a successor to the governorship, be the only elective
office other than governor, and be filled by election on a joint
ballot with the governor.20

In New York, the constitution provides for the office both as
potential successor to the governorship and as president of the
senate with a deciding vote in case of a tie. It also continues the
provision for filling the office by election on a joint ballot with
the governor.zi

The Michigan coenstitutien provides that the lieutenant governor
shall succeed to the governorship; perform duties regquested by the
governor, except that no power vested in the governor may be dele-
gated; and serve as president of the senate with a deciding vote in
case of a tie. 1t also provides for filling the office by election
on a joint ballot with the governor. 24

Thus, it is seen that the deliberations in these 3 states have produced 3
variations on the office of Heutenant governor--in Maryland, the "assistant
governor” prototype; in New York, the wvice-president prototype: and in
Michigan, a combination of these. The common feature is the requirement that

the governor and lieutenant governor be members of the same political party.

The office of the lieutenant governor of Hawail is described in the

following sections of the state constitution:
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Article 1V, Section Z. There shall be a lieutenant governor, wheo
shall have the same qualifications as the governor. He shall be
elected at the same time, for the szame ferm, and in the same manner,
as the governor; provided that the votes cast in the general election
for the nominee for governor shall be deemed cast for the nominee for
lieutenant governor of the same political party. He shall perform
such duties as may be prescribed by Taw. 2

Article IV, Section 4. When the office of governor is vacant, the
lieutenant governor shall become governor. In the event of the
absence of the governor from the State, or his inability te exercise
snd discharge the powers and duties of his office, such powers and
duties shall devolve upon the lieutenant governor during such
absence or disability....

Though not issues at the 1968 Convention, at the 1950 Constitutional
Convention of Hawaill, £ of the most controversial features of the office of
lieutenant governor, as recorded in the committee of the whole debatesZ4 were
the matters of electing the governor and lieutenant governor from the same
political party:; and authorizing the delegation of gubernatorial powers and
duties to the lieutenant governor as well as legislative prescription of the duties
of that oi‘fiee,zs

On the matter of requiring the election of the governor and the lieutenant
governor from the same political party, a proposition that was not approved by
the 1950 Constitutional Convention but later adopted in principle in 1964, the
following arguments were made in favor of the requirement: (1) it would
prevent a situation of chaos and confusion that would result from succession by
a lieutenant governor of a political party different from the governor's; (2) it
would follow the pattern for the election of President and Vice President of the
United States; (3} it would allow people to vote for a political theory as much as
for individual candidates; (4) it would prevent disputes and internpal dissension
in the executive branch, as evidenced in states where the governor and lieu-

tenant governor represent different political parties.

In opposition to the requirement: (1) it would detract from the concept of
a popularly elected executive branch, particularly when so few offices are to be
elective; (2) it does not make any provision for nonpartisan candidates {or

governor or leutenant governor; (3) it would encourage weak candidates for
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leutenant governcrship: {4} chaos weuld not occour in the case of succession Dy
a Heutenant governor of a political party different from the governor's bhecause
administrative appointments must be approved by the senate; and {(5) the same
problems of lack of harmony in the executive branch can exist between a
governor and lieutenant governor who both represent the same party but

different factions of the pariy.%

On the matter of authorizing the delegation of gubernatorial powers and
duties as opposed to a legislative prescription of the duties of the lieutenant
governor, ancther proposition that was not approved by the 1950 Constitutional
Cenvention, the following arguments were made in favor of gubernatorial
delegation: (1) it would empower the lieutenant governor to be more effective
by exercising functions that normally would not be delegated to him by the
legislature; (2) it would add to the efficiency of the executive branch by
autherizing the governor to delegate ministerial and routine duties to the
lieutenant governor, such as when the governor is away from the seat of
government; (3} although it would not lessen the governor's ultimate
responsibility, it would ease the administration of the executive branch; and (4)
it is intended to enhance the concept of the governor and lisutenant governor as
a working team under which imprudent delegation would be unlikely,
particularly if it would increase the political stature of the lieutenant governor

at the expense of the public image of the governor.

In opposition to the gubernatorial delegation: (1) it would create
indirectly a 2-headed executive; {2) it would relieve the governor of
responsibilities and basic rights with respect to the execution of gubernatorial
duties; (3} it would constitute a temptation and induce the governor to shirk
"messy” jobs or "hot potato” emergencies or crises by delegating them to the
lieutenant governor; and (4) the governor, fs a matter of law, has ample

authority to delegate purely ministerial duties . 2°

Hawaii's lieutenant governor, as that office is now constituted, is elected
on a joint ballot with the governor,; is a purely executive branch office; is in
direct line of succession fo fill a wacancy in the gove”norship;gs and is

responsible for all the functions and duties of a secretary of staie.

17
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Supporters of the office, in general, point out that only one state,
Maryland, has abolished the office in the past 100 years, and in that state the
office was reconstituted in 1990, Alaska, Arkansas, Florida, and Georgia have
subsequently added the offi;:e.zg Furthermore, the Commities on Suggestad
State Legislation of the Council of State Governments includes the office of
lieutenant governor in their model executive article. The Leutenant governor
would succeed fo the governorship when the governor died, resigned, or was

disguaiified.

Supporters also argue that people wish to retain elective positions; that
the office, in most states, provides a permanent presiding officer for the senate
without depriving the people of any senatorial district of their representative;
and that the Heutenant governorship has existed in all the larger and more
influential states. The principal argument {or retention of the office is that it

provides a successor to the governorship who is elected by all the people.

Critics of the leutenant governorship declare that this office seldom bears
a significant share of state administrative responsibilities, that its incumbent is
not truly an executive officer, that the office tends to attract mediocre persons
who are usually poorly compensated, and that on the whole it is an unnecessary
"Hifth wheel”. Furthermore, thev peoint out, regardless of party affﬂiatiox;§

there may be a lack of comity between the governor and lieutenant governor .

The Model State Constitution contains no provision for the office, and this is the

case in almost a fifth of the states.
A concise evaluation of the office of lieutenant governor states:31

Aside then from their constituticnal role as governors-potential and
from their role as the Senate’s presiding efficer, whatever
infinence a lieutenant governor may have will have to depend largely
en  his personal relationships with governmental and political
leaders in general and with the governor in particular,

The office of secretary of state is found in every state except Alaska and
Hawail which consolidate that office with the office of lieutenant governor.

Although the secretary of state was originally a gubernatorially appointive
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office, it became 3 siatewids elective office under the impact of Jacksonianism.

At present, secretaries of state are elected in 38 states; appointed by the

7

governor in the 7 states of Delaware, Maryland, New Jersey, New York,
Pennsylvania, Texas, and Virginia; and elected by the legislature in the 3

states of Maine, New Hampshire, and Tennessese.

{)ﬂ
A typical textbook description of the office is:v*

The secretary of state is generally the official custodian of
state records and archives. He is keeper of the state seal, by use
of which he is required to authenticate gubernatorial proclamations,
commissions of appointment, and certain other public documents. He
is charged with the publication and distribution of the state session
laws. He usually has important duties in connection with election
administration; issues certificates of incorporation; and registers
trademarks. In many states he is charged with the compilation and
publication of a state manual or register, and of election
statistics, In some states he issues automobile licenses and
administers state laws regulating the issuance and sale of corporate
securities. Other duties of a miscellaneous nature are imposed upon
him in different states.

Another political scientist has said of the ofﬁce:ga

Aside from the keeping of state records and the ceuntersigning
of proclamations and petitions, there is no general agreement among
the states as to what his duties should be. Usually these duties are
prescribed by statute rather than by the constitution, and in recent
years they have increased rapidly. Some states, whenever faced with
the necessity of undertaking new activities, assign most of the
routine work connected with these activities to the secretary of
state.

As a result, this officer is now charged with a wide variety of
duties, few of which bear any logical relationship to one another.
He may be the custodian of certain state buildings and grounds,
responsible for their maintepance and repair. He may be charged with
the administration of the state’s election system. He may be the
official who issues charters te cities and to private corporations,
and he may be responsible for the enforcement of laws controlling the
sale of securities. He may supervise the dissue of auvtomeobile
licenses. Almost certainly his office will idnvolve ex officic
membership on numerous boards and commissicons. In every state he
performs some of these fupnctions; in many states he performs them
all.

19
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11 is apparent that legislatures have anp attiiude of "when in doubt let the
secretary of state do it”. To the extent that there (s an overall pattern for the
state office of secretary of state, Hawall and Alaska constitute special cases.
Hawaii and Alaska have consolidated the office into the Heutenant governors hip
by providing that the lesutenant governor shall exercise and discharge the

powers and duties of the secretary of state. In Hawail, these statutory powers

Lo
v

5

and duties incilude election administration; sale and distribution of session

laws and supplements of the revised ’18,»«@5;3'3a depository for administrative
1“u§es;36 secretary of state for intergovernmental relations, recordation of
legislative and gubernatorial acis, certification of state d@cuments;g? depository
for attorney general opinions;gg office for service of certain unfair labor
praciice Camplamts;gg contracts  for motor vehicle number plates;4

42

administrater for the Agreement on Detainers;@ legal changes of name; = and

adminisirator for the interstate compact on youth.%‘j

It should be noted that in connection with the Hawall State Government
Reorganization Act,% cerizin powers and duties of the secretary of the
Territory did not develve upon the Heutenant governor hut were assigned to
appropriate principal departments, e.g., public archives matters to the depart-
ment of accounting and general services and procedures for service of certain
legal processes to the depariment of regulatory agencies. It should also be
noted that the Commission on Organization of Government in 1977 did not

recommend reestablishing an office of secretary of state.

Within the "long ballot” vs. "short ballot” controversy, it is the office of
secretary of state, of all executive offices, over which exists the widest
consensus to make it appointive rather than elective. The underlying rationale
rests on what is agreed to be the unwisdom of asking people to vote for officials
whose duties are mostly nonpolicy making and whose discretion is relatively
minimal >

Those who faver an elective secretary of state rely on these arguments:
(1} it is in keeping with the elective tradition which supports direct expression
by the hallot of the popular will; (2) it reflects public antagonism to an
overcentralized executive branch of government; and {(3) if there is party
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division between the governor and the secretary of state, the voters wani an
elective secretary of state as a watchdog over such operations as election

administration or recoerds.

Those who favor an appointive secretary of  state rely on these
arguments: {1} the position, being essentially ministerial and having so little
discretion of a policy-making nature, there is little on which voters can acguaint
themselves for purposes of casting an informed ballet; and (Z) since the task of
the office is to execute and implement state policy, the secretary of state shouid
be directly responsible to the governor as head of the state administration,

The office of attorney general exists in each of the 50 states but with

powers and duties as diverse as the states served by the office. The office

came to America as part of colonial government, in most cases as an appointive

office with considerable administrative power in addition to legal func‘aions‘%

The attorney general is a constitutional office in ail siates, except Alaska,
Hawaii, Indiana, and Wvoming where it is established by statute. Attorneys
general are popularly elected in 42 states; appointed by the governor in Alaska
with the approval of the legislature, in New Hampshire with the approval of the
governor's council, and in Hawaii, New Jersey, Pennsylvania, and Wyoming with
the approval of the senate; elected by the legislature in Maine, and appointed

by the supreme court in "I‘qe:nmzssee.47

The functions of a state attorney general can be generally described as

follows: 48

The functions of the attorney general fall into three principal
categories. In the first place, he is the legal adviser, with
respect to their official powers and duties, of the governor, of
other administrative officers, boards, and commissions, and of the
state legislature. Frequently, it is his duty to give advice also to
certain local officials, especially prosecuting attorneys. If, for
instance, the governor wishes advice as to the constitutionality of a
bill which is awaiting his signature, or if the state tax commission
desires assistance ipn interpreting a provision in the tax laws, the
question may be submitted te the attorney generai. The latter
official, either personally or through a designated member of his
staff, studies the matter concerned and prepares a formal opinion
which is transmitted to the official requesting it. These opinions
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of the attorney general are published from time to time in book form;
but it is to be noted that they de net, like judicial decisions, have
the force of law. They are, in fact, as in name, opinions only, and
may, if litigation subsequently arises, be overturned by the courts.
In practice, however, the great majority of the questions upon which
opinions are given are never raised in actual litigation; and, where
they are so raised, if the opinions have been competently prepared,
the courts are likely in most instances Lo arrive at the same
conclusion as has the attorney general. In any event, the attorney
geaeral's interpretation of a2 law stands as authoritative uniess
overturned by judicial decision.

Secondly, it is the duty of the attorney general, in cases to
which the state is & party or in which some state officer or agency
sues or is sued in an official capacity, to appear in court as the
representative of the state or its officer or agency. And, finally,
as the principal law-enforcement officer of the state below the
governor, the attorney general is charged with certain powers and
duties relative to the prosecution of persons accused of crime. In
that connection, he is generally authorized to advise and assist
local prosecuting attorneys; and in some states he may, under certain
circumstances, supersede the local prosecutor....

Although there has been a tendency to fransfer some power to local
prosecutors and to otherwise delegate responsibility, most offices of attorneys
general have continued to grow. Atiornevs general have acquired and will
probazigy continue to acquire powers and responsibilities as new conditions

arise.

In Hawaii, these powers and duties are defined entirely in the statutes--
the Constitution does not even contain the term "attorney general” (see
Appendix B)}. But z reading of the duties assigned to the attorney general
alone does not reveal the essential nature of the office in Hawaii. Many of the
statutes are repetifive, and in practice most duties with respect to criminal
prosecutions are handled by county proseculing att@rneys,m Furthermore,
although the attorney general is charged with duties provided in the common
iaw,_gl many of these duties are not specifically set forth in the statutes. Thus,
under the common law doctrine of parens patriae by which the attorney general
is protector of the commonwealth and public interest, the attorney general is
responsible for such matters as representing the state before federal boards and

commissions and reviewing operations of charitable trusts.
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Typically, an attorneyv general's roles are: (1) legal adviser to the
governor, legislature, and other state offices: (2) representative of the state in
civil actions in which the state or an agency of the state is a party; and {3}
criminal prosecutor. In Hawaii, the office of attorney general has traditionally

been confined largely to the exercise of the first 2 of these categories.

The manner in which the office of atiorney general was to be established
was debated at length at the 1350 Constitutional Convention of Hawaii. The final
decision--not to make it a constitutional office and to leave the office within the
gubernatorial appeointment power--was reached after the f{ollowing arguments

were made:

In favor of a constitutional, elective office: (1) the greai majority of
states provide for election of the attorney general; (2) as interpreter of the
laws of the state, the attorney general should be independent of the executive
and of the legislature so as not to be influenced in its interpretation of the laws
by either; (3} though the function of the attorney general with respect to the
executive is merely advisory and ministerial, other functions, such as serving
as chief law enforcement officer, bill drafting for the legislature, coverseer of
public charities, supervision of equitable proceedings for the abatement of
nuisances, and others, are not pertinent to the executive and entail dis-
cretionary powers that should not be subservient to the executive; (4) the
county attornevs of Hawaii, Maui, and Kauai are elective offices (in 1950); (5)
the attorney general should be independent, and as a watchdog, should be free
to report to the people of any wrongdoing by any part of the government; and
(6) additional elective offices attract young and aggressive candidates and

enlarge popular interest and participation in government.

In favor of an appointive office as now constituted: (1) the governor is
ultimately responsible for execution of the laws; so the governor should be able
to appoint, as an agent, the attorneyv general to carry out the technical
functions necessary to the execution of the law; (2) experience in Hawaii of an
appointed attorney general has produced an office with great prestige and one
in which the attorney general is not prevented from giving the governor the

best informed legal advice; (2) an elected attorney general would face more
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conflicts of interest than an appointive office because of obligations to those who
contributed to such election and obligations to campaign for reelection; (4 an
appointive office contributes o the fixing of responsibility and prevents "buick-
passing” by the governor; {5) the legal offices in the federal government, the
city and county of Honolulu (in 1850}, the Model Btate Constitution, and in some
newer state constitutions are appointive; and (8) experience in other states
shows that an elective office of attorney general is used as a springboard to run
against the governor and somelimes operates to frustrate important state

o0

(A
programs.

in 1968, the committee on the executive for the Hawail Constitutional
Convention rejected proposals for an independently elected attorney general and
recommended that the present practice of an appointive attorney general be
retained. It noted the possibility of political conflict and hostility between the
governor and attorney general, and the monetary hinderances for many who

re
. o 53
would seek such an elective attorney general position.

The commitiee did attempt, however, to maintain some independence of the
attorney general. Although it recommended that the governor has the power to
remove all department heads without the advice and consent of the senate, it
retained the requirement of senate approval for removal of the attorney general.
The committee reasoned that since the attorney general’'s "basic respensibility is
to the people”, and since "he is also the legal advisor, not only to the governor
and to the varicus agencies and instrumentalities of the State, but also to the
legisiature”, senate approval should be a requisite for the removal of the

attorney general. 54

The practice of an appointive attorney general is in line with theories of

administrative integration and executive unity. Governor Alfred E. Smith of

New York articulated in 1930:°7

I am satisfied that the attorneyv general should be appointed by the
governor, and I state that from experience. We are still electing
the attorney general in New York State and it is a mistake. The
attorney general 1is the state's Jlawver, and the governor should
select the lawyer. He is respoensible.
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However, even the most ardent supporters of administrative integration
and executive unity concede that there is a great difference of opinion
concerning the position of state attorney general.56 One scholar has effectively
stated the controversy between the traditionalists who support an independent,
elected attorney general and the innovators (the Alaska, Hawall, and Model
State Constitutions and students and writers on public administration and
political science) who support an appointed attorney general responsible 1o, and
removable by, the governor in the same manner as the heads of other
administrative departments. This scholarly analysis was made some 10 years
after the 1950 Constitutional Convention of Hawaii and was based partly on the
replies to a survey made on attitudes of governors and attorneys general of ail
the states on the issue; therefore, it is inferesting to note how comprehensively
the pertinent elements of the issue were discerned by the delegates to Hawail's

1956 Constitutional Convention.

The case for the traditionalists includes these points: (1) there is no
evidence of any pronounced trend to modify the position of the attorney general
as an official largely independent of the governor and under no compulsion to
see eye-to-eye with the governor in matters of administration policy; (2) under
an appointive office, gubernatorial control is apt to be influenced by political
considerations; (3) the office of attorney general is not solely a ministerial post
in the state governmental structure but includes responsibilities that are guasi-
judicial and guasi-representative as attorney for the people and for the state as
well as for the governor and for the administration; (4) an important aspect of
the attorney general's responsibility is the duty to check on the governor’s
administration to prevent violation of the law and to expose official wrongdoing
in the state government wherever it is found--a watchdog function that an
appointive attorney general subject to removal by the governor cannot
discharge; (5) only an elected attorney general is free in the exercise of duties
to maintain true impartiality, detachment, and faithfulness to the law in contrast
to an attorney general appointed, and subject to removal, by the governor who
would tend to compromise impartiality and objectivity in straining to reach an
opinion approved by the governcr; (6} the separation of powers doctrine
demands that the attorney general be independent of the executive; (7} popular

election gives the attorney general a mandate from the people which increases
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the respect and prestige of the office; and (8) the office should remain elective

as a training office for higher electoral responsibilities.

The case for the innovators includes these points: (1) for purpoeses of
administrative efficiency and public responsibility, the attorney general should
be appointed by, removable by, and responsible to, the governor as the person
responsible for the faithful execution of all state laws; (2) an appeointed
attorney general is freer to act on controversial issues than an elective attorney
general who must consider the cost of any act in terms of votes; (3) an elected
attorney general may be in complete disagreement with the governor on
important policy questions and may be an outspoken political rival to the
governor with the result that the office of attorney general may be used to
obstruct the workings of government;, (4) the attorney general's function as a
legal adviser to the governor and other state officers, and the duties to aid in
the enforcement of state laws, are essentially part of the executive power and
should be performed by one in agreement with the chief executive; (5) since the
attorney general is the legal adviser of the governor, the latter should have the
privilege of selecting as a legal adviser such a person as is in the governor’s
judgment the most competeni, one whose views are similar, and one in whom
there is has complete confidence; (86) gubernatorial selection of the attorney
general brings into the public service attorneys of marked ability and high
reputation who might not be available if forced to submit to an election to obtain
the office; (7) making the attorney general appointive by the governor, fully
and directly responsible to the governor, and subject to removal by the
governor is consistent with the basic theory of centralized administration and a
strong. responsible governor; (8) the ultimate “watchdog" responsibility lies
with the people, a responsibility much easier to discharge if only the governor
is responsible for the operation of the state government; and (8) the task of the
administration of justice is a professional one, not a political one, and the
attorney general should be interested first in the administration of justice as a

professional function, not in personal political aznbit;’on.57

The admittedly powerful nature of the office of attorney general seems lo
have resulied in the use of the same focal point for arguments on behalf of an

appointive office and on behslf of an elective office--to make the atforney
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general Independent and free of pelitical considerations in reaching legal

decisions and opinions, and in enforcing the law.

It has been suggested that these arguments are based only upon
experiences reported by advocates for election or appointment. No empirical
date showing the efficiency, the partisan political activity, or the personal
guality 9? state attornevs general have been advanced to support either
position.:}g No data have been given which shows any correlation between the
selection process and the attornev general's actual powers either. It has been
noted that either a strong or weak attorney general can be developed under
both systems of selection. For example, the attorney general is elected in
Delaware and appointed in Alaska, but in both jurisdictions has control over all

legal and prosecutorial functions.SQ

A middle road in the elective-appointive attorney general split has been

devised in New Jersey where the Constitution:ﬁo

...provides for the appointment of the attorney general by the
governor...but nevertheless makes special provision to assure a
degree of independence of the governcr not enjoyed by other
department heads except the secretary of state, by making his
appointment for the goverpor's term of office. The attorney general
and secretary of state in New Jersey do nol serve at the governor's
pleasure as do other heads of departments. They were specifically
exciuded from those officials who should serve at the governor's
pleasure because they were held by the constitutional convention Lo
be "in a different category from the heads of other departments who
are not specifically named in the Constitution", and because they
"have additional state-wide functions".

A wvariation on this arrangement has been suggested by an elected

attorney general after 6 years in office:61

...the Attorney General is or should be primarily interested in the
administration of justice and not in political accomplishment. It is
a rare case, indeed, that should have the decision based upon the
number of wvotes involved. As a matter of fact, 1 can recall no
circumstance when it should be done in this office. 1 do not
believe, however, the Governor sheuld have the removal power over the
Attorney General, but I believe the power to remove should be lodged
in either the Legislature or in the Supreme Court of the state
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hecause I do not feel that a Governor is in any better posiiion than
large blocks of voters so far as the decision is concerned pertalning
to what is right or wrong in a law office. [ think the decision in
opinion writing and in handling of cases for the State should be
entirely free from pelitical pressures.

It has also heen suggested that to the extent the office of attorney
general is  given primarily judicial functions, those functions should be

separated and assigned fo an appropriate official or body within the judiciary

and thal in the case of an elective altorney general, there should be a personal
legal adviser to the governor. =

distinct executive office, in every state except Alaska, Hawail, and New Y ork
where the typical duties of a treasurer are carried cn by the department of
administration, the director of finance, and the controller, respectively. "The
treasurer's primary duties involve the actual receipt and custody of state funds
and payment of warrants drawn on the state. The posifion is filled by siatewide
election 1n 40 states; election by the legislature in Maine, Marviand, New
Hampshire, and Tennessee; appointment by the governor in Hawaii, Michigan,
and New Jersey with the approval of the senate and in Alaska with the approval

of the legisiature; and appointment by the governcr in Virginia.

There is considerable variation in the nature of the duties assigned to
state treasurers in addition to their responsibilities for receipt, custody, and
disbursement of state funds; sale of state bonds. investment and management of
state moneys; and public debt management. The treasurer participates in the
preparation and execution of the state budget in some states. In Hawaii, the
director of finance is required to "conduct a systematic and continuous review
of the finances, organization and methods of each department in achieving the
most effective expenditure of all public funds and to determine that such
expenditures are in accordance with the budget laws and controls in force” .
The Commission on Organization of Government recommended splitting the
finance director's functions among 2 proposed departments, the department of
planning, budget and management and a department of finance and revenuie.

The treasury and finance functions would be part of the department of finance

[
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and revenue, and the budgetl and auditing functions would be in the department
of planning, budget and management. These 2 new depariments were viewed as
support units for the governor's office. Given this framework, there was no

. . "w 55
recommendation to make an elective position of treasurer.

Other functions, which nearly all siates reguire of their treasurers,
include serving on a wide variety of boards and commissions. Hawail's director
of finance, head of the department of budget and finance, for instance, serves
the employees' retirement system,66 the Hawail public employees health fuzzd,ﬁ?
the federal programs cooréinamr,@g United Student Aid Funds, Inc,,gg the
board for exceptions to purchases of prison-made g;oods,mf and the ares

redevelopment council. &

The election of a designated treasurer as official custodian of state funds
with duties that are largely formal and ministerial in nature, rather than
discretionary, is still the rule in a majority of the states. However, the fact
that both Alaska and Hawall have entirelv eliminated the elective position of
treasurer and the fact that several reorganization proposals along such lines
have been made in states across the nation are said to be indicative of some sort

2 In addition to

of state department of revenue becoming the accepted modei.rz
the need for a more rational and sophisticated organization for fiscal and
budgetary operations, the rationale for shortening the hallot by omitiing the
position of treasurer alsoc dictates that if the governor is to exercise a
reasonable measure of control over state administration, the governor must
certainly be the dominant figure in the field of state finance, for administrative

contrel witheut some degree of financial control is a contradiction.

The offices of auditor and comptroller, one or the cther but not both, are
commonly elective executive positions. Of the states which provide for an office
for post-auditing {(auditor), 17 make it a constitutional, popularly elective
office. Of the 36 states which provide for an office for pre-auditing
{comptroller), 12 make if a constitutional, popularly elective office. None of the
33 states which provide for both an auditor and a comptroller fills both offices

by the same method of selection. i3
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Of 5 significani elements in state financial organization, Hawall provides
for the comptroller (head of the department of accounting and general services)
to discharge the functions of determining the nature of the accounting sysiem,
budgetary and related accounting controls, voucher approwal and pre-audit,
and warrant issuance; and for the legislative auditor to discharge the function
of post-audit. The Commission on Organization of Government did not suggest a
constitutional revision. It only suggested placing the comptiroller’s functions in
a proposed department of planning, budget and management. In other states
the distribution of the comptroller's and auditor's functions among officers and

agencies does not fit any readily discernible pattern.

A customary description of the principal functions of the "suditor”,
whatever the office is titled, includes authorizing disbursements from the state
treasury and making periodic audits of the accounts of the treasurer and other
officers who handle state funds. In performing these functions, the auditor
acts as a check upon the treasurer as well as the various governmental agencies
to which appropriations are made. When the legislature has passed an
appropriation act, the auditor sets up an account for each individual
appropriation. Before any expenditure can actually be made pursuant to an
appropriation, the auditor must be convinced that the purpose of the
expenditure is the one for which the appropriation was made, and that there is
an unexpended balance sufficient to cover the proposed payment. When
satisfied that these requirements have been met, the auditor signs an order or
warrant upon the treasury, and only then can the treasurer make the necessary
disbursement. This process is called the pre-audit because it occurs before

expenditure. 74

A second phase of auditing is the process of post-audit of expenditures
after disbursement tc determine if the governmental agencies have expended
public funds in accordance with the legislative appropriations. The analyses
seem to agree that a sound case can be made for drawing a basic distinction
between the character of pre-audits which essentially represent executive
functions and that of post-audits which most fundamentally represent an
assurance to the legislature that expenditures and investments have been made
in accordance with law. In view of the distinction between the administrative



GUBERNATORIAL SUPERVISION

pre-audit and the independent, legislative-directed post-audit, it is
acknowledged that popular election of the auditor at least removes the auditor
formally from responsibility to the administration, but it is also widely agreed
that a better method of selection is appointment by the legislature since the
auditor serves as a watchdog for the legislature. The greatest danger is io
have the same officer, regardless of what the officer is called or how chosen,

charged with both pre-audit and post-audit and thus placed in the position, at

()

the latter stage, of examining the officer’s own accounts.'

The overall and detailed issues of the comptroller's office were
investigated at length in connection with the 1967 New York Constitutional
Convention since the elective office in that state has more varied functions and
greater fiscal powers than any comparable official in any other state. In one of

the convention publications, current practices as to pre~ and post-auditing were

. 76
reviewed:

In the federal govermment, pre-audit is done by the several
departments and agencies and post-anditing is done by the
Comptroller General. In mnearily all states, pre- and post-
{(sicjauditing is assigned to an agency other than the one which
conducts the pre-aundit....

Recent reorganization studies in other states have deveted much
attention to auditing, particularly to methods of separating the
pre-audit from post-audit function. In most states, the pre-audit
function is viewed as a management tool of the chief executive. At
the same time, state legislatures have taken steps to provide a post-
audit of  departmental expenditures for the  purpose  eof
appropriations.

The same publication summarized the arguments offered for and against
ry
change in the New York system as follows: '/

Arguments for retaining the existing system:

~-The office is considered one which operates efficiently and
effectively. The state’s fiscal integrity and efficiency might be
Jjeopardized if the present system were replaced. It might take vears
to develop a suitable alternative which would obtain comparable
resuits.

A
ok
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~-=An independently elected Comptroller is essential to carry out the
important functions assigned to his office. The stature of the
office-~chief fiscal agent and auditor for HNew York--regquires an
elected official supported by a large and competent staff.

~--The independent Comptreller serves as a check on the Legislature,
which appropriates the monies, and the Executive.

~--New York's Comptrollers have bheen leading officials of the state
and have heen elected since 1846,

~-The functions of bookkeeping, accounting, pre-auditing, post-
auditing, custoedy and supervision of funds and the investment of
state money are all related activities requiring common knowledge
and experience and are most efficiently and effectively performed by
the same office. Centralization of responsibility results in less
duplication of work and consequent economies of administration.

-~The department is well organized and has an extensive internal
control system which safeguards against the possibility of misuses
of state funds.

Arguments against retaining the existing system:

~-The present system of fiscal administration in New York, it is
contended, does not provide for a separation of auditing functions
from other fiscal activities, as 1is accepted practice in other
states, the federal government and most business organizations.

~-~The Comptroller has a wvariety of functions many of which are not
related and should be directed by other officials. The distribution
of tasks among the Comptroller's office, the Department of Taxaltion
and Finance and other agencies reflects the lack of a defined system
for the allocatien of fiscal responsibility. The present state
system is not the result of a coherent plan of fiscal organization,
but rather of dealing with fiscal problems separately and divorced
from any basic plan. One result of this lack of clear-cut respon-
sibility is that some state funds are held by the Comptroller, some
by the Department of Taxation and Finance and some by both.

-~The Department of Audit and Control performs both pre-audit and
post-audit; therefore, the audits are not independent and objective
since the department is in effect auditing itself.

~--Pre-auditing is really part of the duties of the executive branch
and the chief executive and therefore should be placed under his
direction.

~--The Legislature lacks adequate control over state expenditures
once appropriations are made.
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-~The centralization of accounting records in the depariment resulls
in excessive duplication, since each department and agency maintains
certain basic accounting records, such as available appropriations,
amounts committed and expended and balances remaining.

--The nature of the Comptroller's office and the skills required of
the officeholder make it better suited for appointment tLhan
election.

~--The delegation of numercus administrative functieons Lo the
Comptroller vioclates the spirit and intent of Article V, Section 1,
which prohibits delegating administrative duties to the Comptroiler.

--The fact that New York has been fortunate in electing responsible
Comptrollers is not sufficient argument against changing a2 svsiem
which has inherent weaknesses.

Another, more particular, set of arguments from the New York publication
dealt with whether the office of comptrelier should remain an elective office or
become appointive, and if the office is made appointive, whether the governor

or the legislature should be the appointing authority.
Those favoring the continued election of a comptroller argued that:

--The long and successful tradition of having a state-wide elected
Comptrolier with a strong and independent office warrants its
continuity. New York State's long tradition of having men of compe-
tence and integrity as Comptroller places pressure on the political
parties of the state to nominate men of high caliber for the office.

-~The functions of the Comptroller's office are so diverse and
important that they demand an elected official responsible to a
state-wide electorate.

~=The elected Comptroller provides for balance between the Governor,
on the one hand, with his authority over the budget, and on the
other, the Legislature, with its control over appropriations.

The arguments against the position as an elective office were:

--The trend is teo have as few elected officials as possible in order
to centralize political accountability. It is argued that an elected
Comptrollier diffuses central accountability.

LA
(92}
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~~45 an elected official, the Compiroller must be concerned with
receiving political suppert for future electiong. Consequently, it
is maintained that he may be reluctant to call public attention tg
instances of mismanagement or improprieties resulting from the acts
of members of his own party, whether on the state or local level.

--The accepted practice is for the chief executive fo be responsible
for pre-audit, so that he should be in a position to appoint his own
pre-auditer. The lLegislature, which requires a review, verification
and evaluation of its appropriation, should be respensible forx
designating the post-auditer. Having an elected official meets
neither the requirements o¢f the Governor nor those of the
Legislature.

An alternative suggestion was considered whereby the governor would
appoint the official responsible for the internal pre-audit of all state agencies
and the legislature would appoin!{ an independent post-auditor to review state

operations from the viewpoint of carrying out legislative intent. The opposing

78
arguments are as follows:

Arguments in favor of the proposed alternative were:

-~The  Governor's ability to carry out his administrative
responsibilities, which require internal fimancial controls, would
be strengthened by giving responsibility for pre-audit to a
designated official of the administration,

-~Legislative review would be strengthened by having an independent
post-audit made by a person responsible to the Legislature. The
Legislature would be in a better position to evaluate how well the
tegislative intent was being carried out.

--The problems previcusly noted with respect to an elected
Comptroller would be eliminated.

Arguments against the propeosed alternative were:

--The present system has worked well. There is no assurance that
providing for appointment would make it work better.

~-Praviding for an appeinted auditor and the sepavation of pre-

audit, fipancial management and post-audit could lead to an undue
strengthening of the Executive and Legislature.

34



GUBERNATORIAL SUPERVISION

-~The strong office of an independent, elected lomptroeller would he
eliminated under this proposal, thereby deing away with the
institution that has stood a2s a vital focus of responsibility to the
public and has been widely regarded as an important watchdog of the
public purse.

Additional concepts and technical aspects of government finance are

presented in Hawail Constitutional Convention Studies 1378, Article VI

Taxation and Finance.

From the foregoing survey of 5 state executive offices which are
frequently elective, it can be concluded that, apart from reasons related to
specific functions and traditions associated with each office in a particular
state, the underlying reason for making the lieutenant governor, secretary of
state, attorney general, treasurer, and auditor or comptroller elective offices is
the fear of an overpowerful single executive coupled with a desire for a
representative bureaucracy achieved by direct election; and, the underlying
reason for making the offices appointive is the fixing of responsibiiity in the
chief executive by eliminating diffusion of command, division of authority, and

frustration of executive power.

In addition to the election of these executive offices, the heads of
operating departments of state government are elected in many stales.
Appendix A includes in the listing of elective offices of the executive branches
of the siates, mine inspector, commissioner of elections, the adjutant and
inspector general, highway commission, insurance commissioner, board of
education, board of state university, superintendent of education, and the
heads of such departments as agriculture, taxation, public lands, and labor.
For a detailed discussion of the issues involved in choosing between an
appointive and elective head of education and higher education programs, see

the Hawaii Constitutional Convention Studies 1978, Article IX: Education.

The ineffectiveness of the "long ballot" in Kkeeping state government

"close to the people” is demonstrated by a frequently cited study which

noted:79
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Even when the questions were limited to the cpe elective office with
which the voter said he was most familiar, 73% could not name the
incumbent secretary of state, 75% could not mname the highway
commissioner, 77% could not npame the superintendent of public
instruction, 81% could not name the attorney general, and 96% could
not name the treasurer, who had been in office longer than any other
official on the list.

. . . . 80
Governor Sanford summed up his case as follows:

...1%t probably makes little difference how the secretary of state is
elected or selected. The selection of the secretary of state is a
matter of concern, however, in those states where he is granted some
executive authority. The problem lies not in his selection, but in
giving an officer executive duties that propervly belong fo the chief
executive.... The head of a corporation could not run his firm if
the vice president in charge of sales were elected by the heard, the
superintendent of production selected by the vice presidents with
the approval of the president, the transportation chief by the union
members, and the personnel director by a visiting committee.

If the citizens want the governor to govern, they cannot afford
to distribute his duties among other elected officials, and among
boards and commissions chosen in an assortment of ways, accountable
to nobody knows whom.

To return finally te the crucial issue of reconciling the twin
considerations of optimum efficiency and maximum democracy, both those who
oppose the centralization of power in the governcorship and those who advocate
such centralization use the argument of citizen participation through election to
support their case. On the one hand, the elected officials argue that the fact
that they were elected made their offices subject to popular control and, hence,
a desirable counterbalance against the governor. On the other hand, those who
argue for a strong governor feel that popular election of the governor is a
primary device for democratic control, since the citizens eXxercise a control
through their vote in the governcr's election and can express their disapprowval

in the same manner at a subseqguent election.
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Appointment and Removal Powers

Provisions for appointment and removal of executive and administrative
officers are among the most important constitutional criteria for measuring the
strength of the governor’s role as chief of administration under an integrated
state administrative structure. An analysis of the appointment powers of state
governors is shown in Appendix O, indicating that in almost half the states the
governor plays a part in the appointment of only 70 per cent or less of the major

state officials.

Broad constitutional power to remove executive officers is illustrated by
the constitutions of Missouri, New Jersey, and Alaska. The Missouri

Constitution is most liberal in providing that "All appointive officers may be

181

removed by the governor. ... The New Jersey Constitution authorizes the

governor to appoint and remove at pleasure individual department heads, exXcept
the secretary of state and the attorney general who are appointed for the term
of the governor, but provides that plural department heads "may be removed in

82

the manner provided by law". The Alaska provisions are similar to those of

New dJersey, with single department heads serving at the pleasure of the
governor and plural department heads removable as provided by 13%‘.83 In
many of the other states, the governor must "show cause"” which is said to add
little io the governor’s real authority over appointees since such causes as

administirative incompetence and obstructionism are difficult charges to prove.

Section 5.07 of the Model State Constitution provides "The governor shall
appoint and may remove the heads of all administrative departments.” The

comment on this provision explains:SS

The governor as respensible head of the administration should
have the unencumbered power to select and, when necessary, remove the
heads of all administrative departments. Public officials at the
level of department heads are not only administrators but alse policy
makers and should be directly and personally responsible to the
governor.

A similar proposal was considered by the Marvland Constitutional

Convention with the following comment:86



THE EXECUTIVE

The Commission recommends this...because it belisves that the
executive power of the State, with all its authority and
responsibility, must be concentrated in the governor if there is to
be efficient administration and if policy is to be controlled by the
electorate. If the executive branch is 1o have direction, the
governor must be able to influence those officials within the
executive branch who are respensible to him for executing the
administration’'s programs and policies. The Commission, therefore,
recommends that the governor be empowered to appcint and remove at
pleasure each executive or administrative head of a principsl
department within the executive branch.... The Commission
considered the danger of the governor using his breoad power of
removal for partisan purposes and concluded that to some degree a
governor 1s entitled, under the party system, tc appoint persons of
his own party as chief 1lieutenants, but that there are also
sufficient safeguards against an abuse of his power....

The preceding material covers many of the issues affecting the power of
the governor to appoint principal assistants. Whatever the range of
gubernaterial appointing authority, it is restricted in most states by wvarious
types of statutory Iimitations respecting gualifications and eligibility status of
appointees. A restriction may also be imposed on the gubernatorial power to
appoint by a constitutional requirement of confirmation, usually by the senate,
but in some cases by both houses of the legislature or by some other body. Of
some 700 major state administrative positions that are filled by gubernatorial
appointment, almost two-thirds, or 458 positions reguire such confirmation .8
At one eXtreme are the states of Indiana, Kentucky, Massachusetls, and Ten-
nessee, with 18, 15, 19, and 19 of these posts, regpectively, filled by the
governor without any reguirement of confirmation. At the other extreme are
Hlinois and Pennsylvania where confirmation is required for appointments to 20
of these positions respectively. The significance of legislative confirmation as 2
check on the governor's freedom of choice varies, of course, with the office and
with the political relationship existing between the executive and legislative
branches. Apart from appointments of major department heads, the governox's
appointing power has been materially increased in recent vears due to the
growth of new governmental activities requiring appropriate administrative
offices, boards, and commissions. Any restriction on the appcintment of any
officer tends to introduce extranecus considerations into the selection process
although appointments should be made on the basis of integrity and ability to

the extent possible.
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The merits of the reguirement of confirmation are advanced by those who
consider it a healthy check on the executive. Those opposed to the requirement
believe that the legislature has ample checks in other contirels; that the device
of confirmation is used by legisiators to force their appointments upon the
executive; that it hampers the governor in attracting abhle personnel to
administer programs and policies; and that a governor cannot afford to appoint
incompetent party "hacks" io critical positions responsibie for important and
complicated government functz’oﬁs.sg Recess, or interim, appointments de not
carry significant importance in most states, as is the case at the federal level,
since state legisiatures are not in session for as much time as Congress. A
device used iIn Michigan, designed tc prevent rejection by inaction and fo
minimize instances of stalemate between the governor and the confirming body,
provides that a gubernatorial nomination, if not rejected by the senate within 60
days after submission, will be deemed confirmed. The next section specifies
that an individual rejected by the senate for a post shall be ineligible for a
recess appointment to the same post, thus redressing the balance in the other

direction . 89

The case for an extensive constitutional removal power for the governor

has been stated as foHows:gO

The limited removal power of the governor is one of the chief
causes of his inability to control state administration. Lacking any
effective means of getting rid of inefficient or disloyal subordi-
nates, he must necessarily accept their half-hearted service.

Although the power to remove is the logical complement to the power to
appoint if the governor is to be held responsible and accountable for an
administration, "the prevailing constitutional rule in states is that the governor
has no inherent power to remove agents of the executive power, even where he
has the authority to appoint them in the first instance, and that he can do so
only if the state constitution or state law expressly says that he may, or where

the appoiniment is not for a fixed ferm" .91

The requirement of senate advice and consent to remove a single

executive head of a principal department was included in the 1950 Hawaii

39
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Constitution  with  the intent of supplyving a check against exces sive
2 o &

concentration of power in a highly centralized state administration and to bolster
the independence of major department heads.gg The 1868 Constitutional

Convention in Hawall, however, following the recommendations of the Meodel

State Constitution, recommended the abolishment of the requirement of semate
confirmation for the removal of all department heads by the governor, except
for the attorney general., The commitiee on executive of the conven tion
reasoned ithat the department heads "are not only administrators, but also
policy-makers and should be directly and persconally responsible to  the
governor. The confirmation requirement often invites political maneuvering
outside the public arena. This makes recruiting of good executive talent more

difficult. Moreover, the legislature has ample power, such as budgetary

control, to maintain a sufficient check on the executive branch. n93

Tenure Specifications

The term of executive and administrative officers is still another element

in the structure of the executive branch. It is stated that:%

In the absence of broad powers of appointment and removal, it
has been suggested that the terms of state officers ought at least to
coincide with that of the governcr. Where state officers are
elective, this would mean that they are elected at the same time as
the governor and are apt to bhe of the same political party.
Appointive officers, it is contended, also should have terms ending
at the same time as that of the governor so that the latter can
appeoint a set of officials who wiil refiect the policies for which he
is responsible.

However, practice usually dis not in accordance with this
theory. Ordinarily, the terms of single officials, both elective and
appeintive, coincide with the governor's term. But boards and
commissions often have been set up on the theory that their
activities could be "taken out of politics" by having their members
serve for long or overlapping terms so that a change of
administration has little immediate effect on the board.
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Compliance Provisions

Gubernatorial supervision over principal departments is given additional
authority in the Alaska and New .Jersey Constitutionsga by empowering the
governor 1o enforce compliance with law as suggested by section 5.04 of the

Model State Constitution which states:

...He may, by appropriate action or proceeding brought in the name of
the state, enforce compliance with any constitutional or legislative
mandate, or restrain violatien of anv constituticnal or legislative
power, duty or right by an officer, department or agency of the state
or any of its civil divisions. This authority shall not authorize
any action or proceeding against the legisliature.

The explanatory material indicates that this provision would "enahle the
governor to initiate proceedings or to intervene in proceedings on behalf of the
people of the state or on behalf of any individual, even in situations where the
interest of the state is not directly involved” and would, in essence, give the

governor "standing to sue“.96

The chief argument for inclusion of such a provision is that it would
enhance the executive power of the governor, even extend it into genera! law

enforcement areas.

Those opposed to inclusion of this type of provision find no need for this
device to help the governor enforce executive pelicy; find that the governor's
existing powers are ample basis for leadership; and doubt the necessity or
wisdom of granting the governor additional powers.g? The committee on the
executive at the 1968 Constitutional Convention felt that the attorney general of
Hawail already had the power and authority to enforce compliance with Hawaii's

statutes and Constitution. 28

Civil Service Coverage

Civil service, or personnel management, is widely recognized as one of

the significant tools of management:99
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A good personnel agency furnishes the governor with valuable advice
and assistance in program planning and is one of the principal Tarms
of management” by which the chief executive is enabled to control the
administrative machinery.

Several {actors relating to a constitutional guarantee concerning the merit

XIV: General and Miscellaneous Provisions; however, one factor is noted here,

namely, the difficult guestion of the scope of civil service coverage. Where
should the line be drawn between policy-making officials who should be exempt
from civil service requirements and career officials who can and should sexrve
regardless of which party wins the election and captures the key administrative

and executive positions?

The objectives of ideal civil service coverage have been described by

Governor Sanford: 100

We need a twofold system enabling a governor to appoint and remove
those officials who have the power to formulate and administer his
pelicies, but maintaining the security of the career employee.
Better govermment 1s not served when personnel policy and law permit
the civil servant to be badgered and harassed by politicians. On the
other side, the career employee must not be entirely isolated from
political influences; for government must be responsive and always
open to the possibility of change. This is a delicate balance and a
fine line to draw.

THE EXECUTIVE BUDGET

The executive budget, formulated and administered under the governor's
authority, is intended not only to encourage sound financial policy but also to
force the governor to consider long-term policies and to think in terms of the
whole. A description of the executive budget principle and processes amnd
presentafion of the issues involved is found in Hawail Constitutional Convention
Studies 1978, Article VI: Taxation and Finance. It is widely agreed that the

executive budget, more than any other single factor, has strengthened the

governor's executive authority and control over the operations of all

governmental agencies.lm Budget-making authority is vested in the governor in

472
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o o : - 102
all states except the 3 siates of Mississippi, Scuth Carclina, and Texas.

One
spokesman for gubernatorial leadership has recommended that the governor
should be given the dominant authority in the budgef process, preferably as

budget director. He has commented:m?’

There is no way the governor can effectively plan and coordinate
unless he makes up and conirols the budget. Money is the principal
source of strength in action eof any kind. The budget direction
allows him to aveoid duplication. More important, it makes all agency
and department heads unusually responsive. No executive can be very
effective unless he has contrel of the budget....

A constitutionally established executive budget,m4 as well as other
structured functions of the executive branch of government are frequently

referred to as "tools of management',

Gubernatorial Transition

Since 1968, 7 states have changed from a 2 to a 4-year gubernatorial term,
leaving only Arkansas, New Hampshire, Rhode Island, and Vermont with 2-vear
gubernatorial terms. Longer terms reduce the number of gubernatorial
transitions but de not alleviate the difficulties of transition. Whether serving 2
or 4 years, the governor-elect is confronted between election and inauguration
with herculean tasks. To a considerable degree, the tone and tempo of the
incoming administration are set during this period in which the governor-elect
may have to make major appointments, write a State-of-the~State message,
formulate a budget, build an adequate factual basis for policy determination,
establish contacts with the centers of political power, and develop a legislative
program-~frequently all of this before assuming office. Any one of these tasks

would be regarded as a major undertaking by an incumbent governor.

Although some states have constitutionallv provided for gubernatorial
transition by extending the time between the governor's inauguration and
legislative session or extending the time for budget submission, there has been
a substantial increase in the number of states having gubernatorial transition
legislation. In 1973, 20 of 40 states responding to a Council of BSiate
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Governments’ guestionnaire had statutery provisions for gubernatorial

1

. a5
transition.”

Generally, the transition statutes cover one or more of these subjects:
budget preparation and review, staff and use of state personnel, office space,
supplies, equipment, furnishings, telephone service, transfer of records and
files, and cooperation of officials and employees of the executive branch.
Provisions and procedures for gubernatorial fransition in Hawail are given in
chapter 30 of the Hawaii Revised Statutes. It follows model legislation written

by the Council of State Governments.}%
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Chapter 3
ORGANIZATION AND STRUCTURE OF
THE EXECUTIVE BRANCH

The framework for the structure of the Hawail executive branch, aimed at
the obilectives of integration and consolidation of administrative coperations,
required implementation under constitutional authority. The transitionsl
provisions, as set forth in Article XVI, section 8, of the 1950 Hawaii Consti-
tution closed the hiatus between the pre-Constitution structure and the

reorganized state government:

...The legislature shall within three years from said date allocate
and group the executive and administrative offices, departments and
ingtrumentalities of the state goverpment and their respective
functions, powers and duties among and within the principal
departments pursuant to said section.l

If such allocation and grouping shall not have been completed
within such periocd, the governor, within one vear thereafter, by
executive order, shall make such allocation and grouping.

Although Hawaii is in the forefront of the nationwide movement to simplify
the structure of the executive branch, the territorial government had operated
under poor structural organization. Prior to the Hawail State Government
Reorganization Act of 1959, for example, there were 76 boards and commissions
independent of the principal departments.2 A fragmentation of governmental
activities and responsibilities through proliferation, a situation brought about
by the "long ballot" as a device to achieve representativeness in government
and by the mushrooming of independent boards and commissions in attempts to
institutionalize the separation of politics and administration, presented this

picture: 3

It bred chaos; agencies pursued contradictorv policies in related
fields. It  fomented conflici; agencies engaged in bitter
bureaucratic warfare to establish their spheres of jurisdiction. It
opened gaps in the provision of service or of regulation; clienteles
were sometimes denied benefits or escaped supervision because they
fell between agencies. Tt was costly; many agencies maintained
overhead organizations that could have been replaced more cheaply
and effectively by & common organization, and citizens had to make
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their own wav through bureaucratic Iabyrinths. And, most important
ef all, it led to irresponsibility; no one guite kpew how the pattern
of organization and program came inte exisience or what could be done
to alter it, each segment of the fragmented governments became 2
self-directing unpit, the impact of elections on the conduct of
government was minimized, and special dinterest groups often
succeeded in virtually capturing control of individual agencies, No
one  zeemed te be steering the governmental machinery, though
everyone had a hand in it.... These were among the forces that
persuaded many students of government that chief executives had to be
built up to take charge of the machinery,

The structure of government in Hawaidl is highly praised by many
commentators. This, however, does not mean that further reorganization may
not or should not occur. No one can know what problems will occur in the
future, and governmental organization must reflect the priorities of the times.
In Hawaii, the 1975 legislature created the Commission on Organization of
Government to study this concern. Ifs report was submitted in February, 1977,

The commission focused on 4 major goals:4

{1y Achieving control over the costs of state and county
governments;

(2) Making government responsive to the people;
(3)y Improving efficiency, effectiveness, and economy,

(4) Improving the quality of life in Hawail.

Toward these goals the commission felt that there was a need to pinpoint
accountability and to provide authority commensurate with responsibility within
the structure of Hawaii's state executive branch. "The best organizational
structure in the world--if indeed there were such a thing--would be no
guarantee of performance. But the wrong structure assures nonperformance.
1t also can provide friction and {rustration and often tends to focus management

attention on trivia rather than on key issues.”5

Analysis of the existing constitutional provisions that structure Hawaii's

executive branch yields the following components, each of which is considered

seguentially below: legislative allocation of governmental units; ceiling of 20
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principal  departments; legislative authorization for the establishment of
temporary nonallocated agencies; gubernatorial supervision over principal
departments, headed in most instances by a single executive but with provision
for multimember department heads of some principal departments,; and provisions

for appointment, tenure, and removal of executive and administrative officers.

Allocation of Governmental Units

Legislative allocation of governmental units suggests the counterproposal
of gubernatorial allocation of governmental units. The suggestion has been
considered in the form of granting the governor constitutional power to initiate
plans for administrative reorganization subject to rejection by the legislature.

The comment on this provision in the Model State Constitution és:6

In keeping with the concept of the governor as leader of state
administration, however, the chief executive is also granted broad
powers which permit him fo take the initiative in administrative re-
organization, He has broad powers to order changes 1in the
organization of government but, when reorganization desired by the
governor reguires changes in law, the participation of the legisla-
ture is reguired to effectuate them—-~the changes may be set forth in
executive orders to become effective 60 days after submission to the
legislature unless they are specifically modified or disapproved by
resolution concurred in by a majority of all the members.

An identical provision is suggested by the Council of State Governments

in their "Model Executive Article", 7

Alaska is one state with a comparable provision in ifs constitution.

Article III, section 23, of the Alaska Constitution provides:

The governor may make changes in the organization of the
executive branch or in the assignment of functions among its units
which he considers necessary for efficient adminisiration. Where
these changes require the force of law, thev shall be set forth in
executive orders. The legislature sheall have 60 davs of a regular
session, or a full session if of shorter duration, te disapprove
these executive orders. Unless disapproved by resclution, concurred
in by a majority of the members in joint session, these orders become
effective at a date thereafter to be designated by the governor.
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At the federal level, the Reorganization Act of 19??3 gives the Presiclent
the authority to reorganize all of the agencies of the executive except the
cabinet-level departments, subject only to a veto by either house of Congress.
The Reorganization Act of 1977 gives the President 3 years in which to transmit
to Congress plans for reorganization of the executive branch. A few states
have followed this practice, in leu of taking the constitutional route, by
providing for statutery delegation of reorganization powers to the governor. In
this respect, it is interesting to note some of the language of section 1 of the

Hawaii State Government Beorganization Act of 1959:

...1t is the purpose of this Act to accomplish...allocation within an
integrated and comprehensive plan of organization for the exercise
of state functions...but not to form divisions, bureaus or other
subdivisions within any department or office.

Furthermore, this Act provides for the participation of the
executive and the legislature in implementing the reorganization....
The governor is to prepare supplemental legislative bills...and to
formally establish the wvarious divisions, bureaus, and agencies
within the various departments...in the realization...that
reorganization of the government of Hawaii is a joint responsibility
of the executive and legislative branches.

Arguments in favor of a constitutional provision that vests substantially all
powers of reorganization in the legislature are: (1) since the structure of
government is properly a legislative responsibility, the legislature should have
the principal role in framing departmental structure to assure that the policies
of government are being executed and that the desired results are obtained; 2)
existing provisions have achieved the objective of preventing proliferation of
governmental units; (3) experience shows that the executive and legislative
branches can work cooperatively to reorganize when the constitutional power is
vested in the legislature; (4) delegation of power to the governor does not allow
the public to scrutinize the propoesal as carefully as if the power is in the
legislature; (5) since the establishment of the structure of the executive bramch
is largely a matter of statutoryv law, its reorganization should alsc be a matter of
statutory law; and (6) even the reorganization powers given to the President of
the United States do not allow such major reorganizations as creating.

abolishing', or altering executive, cabinet-level departments.
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Arguments in favor of giving the governor consiitulional power to initiate
recorganization subject to legisiative wveto are: (1) the governor is better
equipped than the legislature to oversee administration and since the governor
is primarily accountable for it, the governor should have the authority, subject
to legislative veto, to reorganize the administrative units under the executive's
direction; (2} the legislature would retain effective power over reorganization
since no¢ reorganization could be made without its consent; and (3) the power
would assist the executive branch in carrying out efficiently the administrative
functions assigned to it; (4) requiring affirmative action on each plan submitted
to the legislature could reduce chances for meaningful reorganization to take
place at an acceptable pace; (5) subject matter committees may jealously guard
their jurisdictional assignments; and {(8) similar reorganization powers have

been given to the President of the United States since 1949.

Ceiling on Departments

A ceiling of 20 principal departments immediately suggests the questions:
Why 207 Why any constitutional Iimit by number? The administrative
integration and consolidation structure advocated by experts in public
administration is based on "principles', the first of which is concentration of
authority and responsibility in the governor. To buttress and implement this
first principle is the second principle of functional integration of state agencies.
The reasoning underlying these principles is that the executive branch should
be organized for the 2 objectives of administrative efficiency and political
responsibility, which cannot be obtained if the executive branch consists of a

sprawling mass of uncoordinated agencies.

The Model State Constitution in section 5.06 restricts te 20 the number of
departments the legislature may create although the accompanying comment
states that 20 is merely a suggested maximum, "not necessarily the number that
may be desirable for a particular staie”.g As a formula, the limitation of 20
departments is based upon the theory of "span of control” which Iimits the
number of subordinates and departments reporting to an executive in order to

permit administrative responsibility and control. The constitutions of Alaska,
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Colorado, Hawsaii, Massachusetts, DMichigan, Montana, New Jersey,

and New

York all establish the maximum number at 20 the Missouri constitutional

lmitation is 14; and Florida and North Carclina have limitations of 25,

[t has heen stated that the basic reason for fixing any number as a

. s .10
maximum constitutionally is:

...to thwart what appears to be almost 2 natural tendency among state
legislatures, to create new agencies for carrying inte effect new
policies... such a limitation in the constitution would seem not only
to prompt the legislature to the exercise of greater care in the
establishment of new agencies, but also to force the legislature to
consider more sericusly where each new function belongs in the
state’s administrative organization, resulting in a more careful
assignment of functions...the inclusion of such a limitation in the
constitution is proper from the point of view of drafting a good
constitution. This is fundamental material dealing with the basic
structure of government, establishing the general framework of
government within which the representative body will legislate the
details.

Arguments to reject a limitation on the number of principal departments in

the Maryiand Constitution were stated as foﬂows:n

branch departments at will,
administer the state government; (2) the provision protects the legislature from

undue pressure to create new departments; (3) the provision insures that the

...Although the Commission recognizes the need for functional
integration of the State's administrative activities inte as few
units as practicable, it does not believe that a constitutional
limitation on the number of departments would sccomplish this sbjec-
tive. If the maximum number of admipistrative units is presently
limited to a reasonable pumber, the limitation wmay prove too
restrictive in the future; and if the maximum number of
administrative units is set at a figure which is sufficiently high
for future expansion, no purpose is served.

In New York, when the guestion of whether the constitution showld

prescribe a maximum number of administrative departments was considered,

those in favor of retention of the constitutional limit of 20 departments argued

(1) the provision insures that the legislature cannot create executive

governor has a manageable span of control over departments and limits the
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number of departments and units repeorting directly ic the governor, thereby
increasing government efficiency and accountability of officials; and (4) a
maximum of 20 civil departments is recommended by the Model State Constitution
{(and the Model Executive Article), and also appears to be the trend in other

states in their attempts to prevent prolifergtion of departmentis of stale

government and bring sound management principles to the operation of

government.

Those in favor of removal of the constitutional limit of 20 departments
stated that: (1) the limit of the number of departments may result in an
inefficient grouping of unrelated activities and interfere with efforts to achieve
flexibility in administration; (2) the existence of a limit on departments has
contributed to a proliferation of divisions, special agencies, boards,
commissions, and offices; (3) the limitation to 20 departments is wholly
arbitrary; and (4) a specific limit should not be in the constitution: the objec~
tives could be achieved by statute which would have the advantage of greater
flexibility . 12

Although the 1968 Constitutional Convention discussed the matter of the
total number of executive departments, no change was made. The committee on
the executive at the 1968 Constitutional Convention felt that the constitutional
maximum of 20 departments was flexible and manageable, and had previously

13 In fact, Hawaii's executive branch is currently only grouped

worked well.
into 17 principal departments, while the Commission on Organization of
Government recommended further reducing the total number of departments to

12 14

Temporary Agencies

Legislative authorization for the establishment of temporary nonallocated
agencies is provided for to allow a measure of flexibility in recognition of the
need for short-term public programs of a limited duration. The Hawaii State
Government Reorganization Act of 1959 implemented the constitutional provision

in this manner:
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Temporary Boards and Commissions. The governor may establish swuch

temporary boards and commissions as deemed necessary to gather information or
furnish advice for the executive branch. The governor may prescribe their
organization, functions, and autheority. A temporary board or commission shall
not remain in existence for a term extending beyond the last day of the second
regular session of the legislature after the date of its establishment or beyond
the period reguired tc receive federal grants-in-aid, whichever occurs later,

unless extended by concurrent resclution of the legislature.

All members of temporary boards and commissions shall serve without pay,
but shall be entitled to reimbursement for necessary expenses while attending
meetings and while in the discharge of duties and responsibilities. Suich
reimblllsrsement for expenses shall be made from the governor's contingent
fund.

Another approach to provide flexibility in a svstem with a constitutional
Limit on the number of principal administrative departments is suggested by the

Alaska Constitution, which follows the Model State Constitution provision on the

matter. Alaska provides in Article III, section 22, of its Constitution,
"Regulatory, quasi-Judicial, and temporary agencies mayv be established by law
and need not be allocated within a principal department.” Comment on similar

language to have been included in the Maryland Constitution of 1968 *f.-s;fas:]"8

Recognizing that the assignment of regulatory and quasi-judicial
agencies to principal departments may raise jurisdictional
conflicts, the Commission recommends that these agencies at least be
assigned to either the legislative or executive branch by law,

The Alaska-type expansion of categories of agencies which need not be
allocated to a principal department to include regulatory and quasi-judicial
agencies as well as temporary agencies seems to reflect a doctrinal concern for
the theory of separation of powers. The basic idea that executive, legislative,
and judicial power should be separated from each other still prevails in
theoretical thinking, but, as an authority on administrative law has said, "Since
a typical administrative agency eXercises many types of power, including

executive, legislative, and judicial power, a strict application of the theory of

[ g]
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separation of powers would make the wvery existence of such an agency
uncez}stituzioma}.”h He goes on to say, on the danger of concentration of power
in the hands of any officer or group of officers, "[wle have learned that danger

of tyranny or injustice lurks in unchecked power, not in blended power.”ig

In Hawail and New dJdersey, on the other hand, existing constitutional
authorization for the establishment of temporary agencies plus implementation by
statutory delegation of limited discretion Io the governor seem o be realistic

resclutions of the system of separated powers into a system of shared powers.

Single vs. Multimember Department Heads

For the purposes of considering the issues involved on the matter of
single-member vs. multimember department heads, it is noted that of the 17
principal departments in Hawaii, 12 are headed by a single executive, namely the
departments of accounting and general services, the attorney general, budget
and finance, defense, health, labor and industrial relations, personnel services,
planning and economic development, regulatory agencies, social services and
housing, taxation, and transportation; 4 are headed by a board, namely the
departments of agriculture, education, land and natural resources, and the
University of Hawaii;}“g and one, the department of Hawailan home lands, is

headed by a commission.20

Of the 5 departments headed by a board or a commission, 4 are created
constitutionally. They are: (1) the board of regents of the University of
Hawaii, (2) the board of education of Hawaii, (3) the board of land and natural
resources, and (4) the Hawailan homes commission. The Commission on
Organization of Government in 1977 did not propose eliminating any of the

beoards and commissions.

The modern government reorganization movement, originally systematized
by 6 standaz‘cﬁls,21 included as one standard the undesirability of boards for
purely administrative work. Commenting on the rationale for this standard,

Buck explained: 22
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Because of division of authority and general lack of initiative and
responsibility, boards are usually considered undesirable for purely
administrative work.

Buck alse cites, to support his position, the statements of United States

Senator James F. Byrnes as fo}i@wszzg

I assert whenever there are executive functions to perform, if there
are three men performing them, the bigger the men the more certain it
is that functions will never be performed.... The only way to have
executive functions performed by such a commission is to have one
Bergen and two Charlie McCarthys. The Bergen will dominate.... 1If a
commission is to function efficiently, it is necessary to have one
domlnating character on the commission, with the others agreeing.

The single-member executive standard was adopted iIn general by the
Council of State Governments but modified by some tolerance for multimember
executives, particularly for agencies with significant quasi-legisiative or guasi-

e . U
judicial powers. The council's position is:

S0 far as possible, eliminate the use of boards and commissions for
administrative work. Plural-headed agencies tend toward lethargy,
indecision, and an undesirable diffusion of responsibility. Where a
variety of experience and opinion needs to be brought to bear on
problems at the administrative level, it can be supplied in most
cases by an advisory board which will counsel but not detract from
the authority and responsibility of a single administrator. In cases
where an agency has significant quasi-legislative or quasi-judicial
functions, a board can be justified, but the operating affairs of the
agency should be administered through a single executive. On the
cperating level the affairs of plural-headed agencies should be
integrated as far as possible with the rest of the executive branch.

This position on single executives to head principal departments seems to

have earned general endorsement. The position of the Western Governors'

25
Conference was:

...the extensive wutilization of boards and commissions for
administrative purposes hinders proper coerdination and unity of
action...state commissions on reorganization have been inclined to
place purely administrative duoties under single officials
responsible to the chief executive...results in greater speed and
flexibility of decision-making, clearer lines of responsibility and
accountability and increased facility of policy coordination.
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On the other hand, problems of adjudication and advice have been
regarded as a responsibility of more than one person. Accordingly,
there appears to be wide agreement that beards or commissions should
be used for advisory, quasi-legislative, or guasi-judicial purposes
either within departments or as advisory bodies outside the regular
departments.

Comparsble positions have been taken by the Constitutional Convention

LS Lo

Commission in Maryland.ig the committee for economic deveio;:)men{,zé and the
committee on the executive at the 1968 Constitutional Convention in Hawaii. The
committee at the 1968 Constitutional Convention believed that the establishment
of an executive with responsibility, accountability, and authority was best
provided by placing the principal departments under single executives. They
felt that the Hawailan homes commission, the University of Hawaii, and the
department of education were exceptions to this rule. Netwithstanding the
commitiee's recommendation, neither the board of land and natural resources nor
the board of agriculture was abolished. The board of agriculture is established

by law.

At the 1950 Hawaii Constitutional Convention, the following proposal was

Y, . . . . 28
made but not approved for inclusion in the executive article:

Each principal department shall be under the supervision of the
governor, The head of each principal department shall be a single
executive who shall be appointed by the governor, subject to the
confirmation of the Sepate, and who shall serve at the pleasure of
the governor. For each principal department, there shall be an
advisory board consisting of such members as may be provided by law.
Whenever the law provides for the adjudicatien of private rights,
duties, or privileges by any principal department, there shall be
established by law an administrative adjudication board to determine
such rights, duties and privileges,

This proposal reflects a long recognized attitude that distinguishes

between kinds of administrative activities:zg

Whenever there are guasi-legislative, quasi-judicial, or
advisory functions in connection with an administrative department,
it has been found that a board may with advantage be attached to the
department to perform any one of these functions. For gquasi-
legislative and quasi-judicial functions quick action and clear-cut
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responsibility are less npecessary than iz mature group Jjudgment,
Boards are often helpful to department heads in an advisory capacity,
because they bripng to the department the layman's point of view and
elicit citizen interest in the work of the department. The main
problem raised by the use of boards and commissions for these
purposes is the relationship thev should have to the administrative
officers of the department,

The choices available for constituting the quasi-legislative and quasi-
judicial boards are to make them separaie entifies, to make them entities hut
components of the departments they serve for clerical and financial purposes, or
to integrate them within a department. The third choice is economical and
expeditious but has the disadvantages of combining both the judicial and
administrative points of view, with the result that the findings of such a beard

would usually be what the departmental officers deem feasible.

For discussions of the existing exceptions to the Hawaili general rule of
single executives, see the Hawaii Constitutional Convention Studies 1878, Article
IX:  Public Education as to the board of education; Article IX: Higher

agriculture; and Article XI:. Hawaiian Home Lands as to the Hawaiian homes

commission.

The Administrative Director

Althcugh the governor is charged by the Hawail Constitution with
responsibility "for the faithful execution of the laws",ao the governor obviously

cannot personally supervise the carrying out of every law. One authority on

the office of chief executive in the United States has said: -

Constitutional theory calls for a concentration of respomsibility
upon  one man; expediency requires that in practice this
responsibility be diffused in considerable degree among those upon
whom the chief executive must rely for assistance ip discharging his
manifold duties. No...governor can be expected to attend personally
to every matter which is placed ia his hands by constitutional
directive, by statute, or by usage. He must be able to delegate
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authority and permit others Lo perform acts in his name. He must
have at his command the services of & staf{ to assist him in
discharging his duties. He must have at his dispesal information and
advice of experts and specialists in particular vphases of
governmental policy and cperation to enable him to reach informed and
intelligent decisions thereon.

It appears that Hawaili is the only state to provide for the governor's own
staff constitutionaliy~-"The governor shall appoint an administrative director to

»32 The discussion on this provision at the 1850

serve at his pleasure,
Constitutional Convention included arguments in favor of the constitutional
office of administrative director which emphasized: (1) the obvious need for
assistance in the governor's office; (2) the analogy to the administrative
director in the judiciary branch; (3) the governor's need for assistance in
coordination of administrative units: and (4) the fact that the Meutenant
governor's duties, including those of a secretary of state, precludes that officer

from assuming additional responsibilities.

Arguments copposed to the constitutional office of administrative director
emphasized: (1) the availability of the lieutenant governor to provide
assistance; (2) the inadvisability of cluttering the constitution with statutory
matters; (3) the danger of controversial persons in the office of administrative
director; and (4) the false analogy to the judiciary administrative director
where the gualifications for a chief justice are likely to exist in a person without
any administrative ability who would need to be left free from administrative
duties to fulfill judicial daties.sg There was no discussion concerning the

governor's administrative director at the 1968 Constitutional Convention.

The Governor’s Cabinet

One description of the cabinet device is as follows: "One of the devices
which has been tried in a number of states in an attemptf to secure policy
coordination and contrel is the use by the governor of cabinet meetings of
department heads. This was one of the recommendations in the early state
reorganizations, and it remains as a part of the standard recommendations of

many bodies which study the organization of the executive branch. The central

]
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idea is that the governor is to call together the heads of the major departments
of state government either weekly or monthly to discuss current problems and to
secure their advice on policy matters. These discussions are also to be used to

inform the department heads of the governor's policies and to coordinate the

programs of the various d@partments.”%

The long established federal example which was begun by President
Washington's conversion of department heads into a collective political advisory
hody-~the Cabinet--has been considered by students of state government even
though the federal concept has developed through usage and eXxecutive
convenience rather than through constitutional or statutory direction. ‘The
potential value of a cabinet in state government is thought to be as a briefing
device, to acquaint department heads with the work of their colleagues and in
promofing mutual acquaintance among the department heads themselves. On the

other hand, it is thought not to be so useful as a device for policy formation on

the reasconing that: 35

...it ig too much to ask that a department head be able Lo run his own
department effectively and at the same time serve as one of the
governor's advisors on pelicy matters. Certainly, some department
heads are both able administrators and able politicians, but the
combination of a techmically competent administrator with the kind
of individual to whom the governor will turn for broad policy
decisions is relatively vrare. The average department head is
involved in vunning a fairly complex operation of his own and tends
to be immersed in the problems of his own department. He also tends
to be the defender of the department against all comers, whether they
be other department heads, the legislature, or the governor. Hence,
most department heads are not equipped to take the broad view of the
whole operation of state government necessary for an individual whe
will serve as an adviser to the governor on pelicy matters. Simi-
larly, they are not as likely to see the political repercussions of
suggested programs, particularly if their own departments are
involved.

In a reversal of the usual sequence whereby government takes a lesson
from business administration, a "bold new concept" to Improve management
direction of business firms through the integration of staff services under a
vice president of administration followed a well~defined pattern of state

government reorganization. The consolidation of staff services into a centxal
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administrative agency to carry out more effectively the responsibilities of the

executive branch is a developing trend in state government organization. This

trend has been contrasted with other approaches in the following maaaner:g6

On the other hand, in those states where the structure is moving
in the direction of a c¢abinet type of organization, with larger
agencies headed by a single individual appointed by and serving at
the pleasure of the Governcr, the department of administration is
likely to diminish in importance as a tool in bringing overall
direction of state programs.

The latter approach, however, is just now beginning to appear.
The constitutions of the new states of Hawaii and Alaska both place
limitations on the number of principal agencies which may be created
in state government. In these cases, the Governor is able to deal
effectively with his department heads in much the same manner as the
President with his cabinet.

A similar approach has been taken in California with its new
"agency' plan. Under this system, existing departments are to be
grouped together under a cabinet type of officer, called the agency
administrator, who serves as the Governor's chief advisor in a broad
functional area.

California's agency plan, devised to facilitate the governor's role as
overseer of the entire administration, has developed a kind of
"superdepartment”. The plan originated with recommendations of an advisory
committee appointed by Governor Brown soon after his inauguration in 1959. It
organizes the executive branch into 4 agencies: agricuiture and services,
business and transportation, health and welfare, and resources. The head of
each agency is known as secretary and serves in the governor's cabinet.
Although most departments report to these agency secretaries, several report
directly to the governor. These include the constitutional officers, the regents
and trustees of the state university and colleges, and the department of

finance;37

Gubernatorial Access to Information

Essential to effective administrative supervision and faithful execution of

the laws by the governor is the matter of access to information, for full
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knowledge of the facts relative to an administrative officer’'s conduct of the
affairs in the officer's charge is required In making decisions on how that
officer should function and in holding the officer to account for the officer’'s

conduct. In order to strengthen the governor's ability in these respects, the

time require information, in writing or otherwise, from the officers of any
administrative department, office or agency upon any subject relating to their
respective offices”. Apparently, no siale has seen fit to incorporate this
provision in its constitution, although a similar provisicn was included in the

proposed Maryiand Constitution.

Governor Sanford, in his work on revitalization of the states, makes 10
recommendations {o achieve adeguate and effective state government; most of
the recommendations are pertinent to constitutional deh’ber‘ations:38

{1 Make the chief executive of the state the chief executive in
fact,

{(2) State constitutions, for so long the drag anchor of state
progress, and permanent cloak for the protection of special
interests and points of wiew, should be revised or rewritien
into more concise statements of principle.

(3) The 2-year term for governors should be replaced with a 4~
year term, and a governor should be zallowed to seek to
succeed at least once. Maybe, if succession is not favored in
some states, a B-year single term might he considered.

(4) The governcr should be given the dominant authority in the
budget process, preferably as budget director.

(5) The governor, as chief planner for the state, must conduct
the administration to enable the state to look beyond the
governor's term of office to the future.

(6} Like the President of the United States, each governor should
have the authoritv to reorganize and regroup executive
agencies, subiject to legislative veto within a specified period
of time.

{(7) The executive committees, state councils, and separately

elected executive officers and independent boards and
commissions should be eliminated, in authority if not in fact.
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(8) Merit systems and civil service, a strength for government
when properly structured, must be disentangled from an
overzealous past, and lberated from an overprotective
philosophy that smothers the best talent, prevents rapid
promotions, and often penalizes assertive leadership.

(9) The governor must have adequate staff to represent
adequately the public interest.

(10> The governor's office should be organized tc be receptive to
new ideas and should use the experience of other states in
seeking fresh sclutions to problems.

The National Governor's Conference in 1974 focused on 2 goais:gg

(1 Strengthening the office of the governor by lengthening the
term, permitting succession and giving reorganization
authority as well as central planning and budgeting powers;

(2} Streamlining the executive branch as a whole by shortening
the ballot, overhauling the departments and agencies to
eliminate overlapping and administrative anarchy, and
producing clearer lines of authority.

Critics of these recommendations and of the reorganization movement
principles which would establish a clear administrative hierarchy headed by a
popularly elected governor from whom all administrative authority flows focus on
3 points: (1) overconcentration of authority in one person; (2) overemphasis of
formalities at the expense of operating realities; (3) disbelief that the

"principies" will insure continuity of policy and reliable popular control.

Working against the establishment of a strong, centralized authorily are

the feollowing pressures against concentration of administrative and executive

powers in the governor:gﬁ

(1) The "normal” drive for agency autonomy or an almost innate

characteristic of administrative  agencies to desire
independence.

(2) A historical background of separate responsibility to the
electorate which may have had its origin in a “reform”
movement for a special function or as a popular repugnance
against a scandal in an established service. The appeal of
"direct responsibility to the people” is difficult to overcome.
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(5)

(6)
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The attitude of clientele and interest groups and the often
closely” related and mutually reinforcing factor of
professionalism. FEach interest group, identifying the public
interest with its own, feels that its affairs are properly
considered by Kkeeping the agency and funds involved
"independent”--meaning independent of everyone but the
particular interest concerned. The politics of the ballot-box
are substituted by the politics of special influence, often but
not always with the highest motives. Professionalization, as a
force for fragmentation of state services, is often closely
linked 1o the pressures of special clientele groups.

Functional links 1o the national government, or the tendency
of a lower level of government to adjust its orgamzation to
mirror the larger political unit. This tendency is probably
most strongly felt at the state level as the result of federal
grant-in-aid programs and requirements.

that certain kinds of programs should be in some measure
removed from political policy and processes. Regulatory,
experimental, and trade promotional agencies have often been
provided with insulation or exemption from central controls
and policies.

Political division between the governor and the legislature has
frequently expressed itself 1in the establishment of
administrative agencies which were placed under legislative
control or, as a minimum, beyond any effective control of the
gavernor,
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Chapter 4
EXECUTIVE-LEGISLATIVE RELATIONS

One of the most striking features of modern state government has been
the emergence of the governor as a legislative leader. This feature 15 not
unlike certain characteristics of parliamentary government as practiced in the
British Commonwealth. For a discussion of parliamentary government, see the
Hawaii Constitutional Convention Studies 1978, Article 111: The Legislature.

None of the states presently use a parliamentary form of government.
Numerous scholarly studies, none of which has dealt with Hawaii, indicate that
in most states, the majority of important legislative policies embodied in the
major pieces of legislation emanate from the governor's office or from the offices
of the governor's department heads.l Although much of this development has
taken place extra-constitutionally, the governor's constitutional prerogatives to
propose the budget, wveto bills, and convene special legislative sessions have
played a significant part. The governor's relationship with the legislature
encompasses other functions such as the provision of information and the
maintenance of continuity through filling legislative wvacancies and designating
the site for sessions when the capital is unsafe. Finally, the governor
participates in securing constitutional government by acting as a check upon
legislative authority. Whether or not the present system provides the proper
check and balance relationship between the legislature and the chiel executive
has been an issue of principal concern among students of government. The
following discussion will explore various constitutional aspects of executive-
legislative relations in six areas: the annual address, budget procedures, the

veto power, legislative sessions, legislative vacancies, and the "sunset laws”.

ANNUAL ADDRESS

Many state constitutions presently require the governor to deliver an
address at each regular legislative session on the affairs of state and to make

recommendations on measures which the governor deems appropriate. The
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pertinent Hawail provision is found in Article IV, section 5. The purposes
served by the governor's address are threefold. First, it provides a source of
mmformation for the legisiature and the public on the entire state. Second, since
the governor speaks on behalf of the entire state, the address may initiate state
policies  which are impliedly supported by widespread, popular approval.

Third, it serves to relate the governor’s policies to administration hills.

On its face, this type of provision merely specifies a gubernatorial duty
to convey information to the legislature. To observers of state government,
however, the annual address is of interest because it most clearly reveals the
modern chief executive's relationship to the legislature. Rather than the
legislature, it is the governor who is able to present a well-developed, coherent
program for state action. This situation has been attributed to the governor's
superior access 1o expert and continuous information from an extensive and
sophisticated bureaucracy, as well as to the growing expectation on the part of
the public that the governor exert vigorous leadership in the formulation of

state policy.

BUDGET PROCEDURES

The budget translates the state's work program into estimated revenues
and proposed expenditures. The basic task in formulating the budget is to
allocate limited state resources among competing programs. Decisions must be
made on which new programs to launch and which old ones to expand, contract,
or eliminate. Thus, in a very direct way the budget reflects the public policy

goals of the state.

The budgetary process has been described as "a bridge between the
legislative and executive branches...because it provides a method of reaching
decisions of policy and administration in an orderly, informed way”.z The
governor's constitutional role in this process is generally spelled out in 2 areas:
responsibility for preparing the initial budget document and control over the
final budget product. Before discussing either of these areas it should e
noted that both legislative and executive activities in drawing up the budget are
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Imited by the total amount of funds available for expenditure. States with
genercus resources may engage in imaginative, wide-ranging programs while
those with limited funds must more narrowly define state activities. The major
constitutional restrictions on revenues are found in provisions which set debt
limitations on the amount of funds the state can borrow and in provisions which
establish special funds earmarking tax revenues or other governmeni receipis
for particular projects. For further discussion of fiscal resirictions and other

aspects of the budget, see Hawail Constitutional Convention Studies 1978,

Article VI: Taxation and Finance.

Budget Preparation

Three types of constitutional provisions touch upon executive relations
with the legislature in compiling the initial budget. These provide for the
designation of the agent responsible for drawing up the original budget, the
frequency with which the budget must be presented, and the time span for

preparing the first budget available to an incoming governor.

Initiation. Originally, initial responsibility for developing the state's
budget lay with the legislature. However, deficiencies in the legislature's
budget preparation process resulted in a fragmented budget with no orderly
presentation or review of departmental appropriations and expenditures. Each
department submitted its own appropriations bills and bargained individually
with the legislature. This procedure led to public and legislative confusion in
determining the total costs of government operations and hindered the
development of a systematic plan clearly identifying the pricorities in public

spending.

To correct these problems, the states, with the federal Budget and
Accounting Act of 1821 as a guide, shifted to lodging the formulation of the
budget with the governors. Presently, this procedure is specified in the
statutes or constitutions of 47 states, including H;&mraii.3 In 3 of the remaining
states, the governor shares this power with some other agency (see Appendix
D). The Hawaii Constitution states that the governor shall submit to the
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legisiature a ".. . plan of proposed fund expenditures and anticipated receipts of

. . o . . 4
the State for the ensuing fisczl biennium....”

Executive budget preparation offers the governor an opportunity to
present a comprehensive overview of the state's npeeds and the resources by
which the needs may be met. 1t promotes administrative cohesion by requiring
separate legislative and executive budget hearings thereby discouraging
coalitions between legisiators and administrators. Moreover, by utilizing
uniform standards in public administration and finance, the executive budget

promotes integrity and efficiency in public service.

Although executive responsibility for preparing the 1initial budget
document 1is widely accepted and does not appear to present a serious
constitutional issue, the guestion has been raised as to whether legislative
representatives should be permitted to attend the governor’s budget hearings.
The merits of this plan, as practiced in New York, were presented in the
preparatory material for that state's constitutional cenvention.s Those who
favored retaining the system pointed to its successful functioning and arguaed
that the presence of legislative representatives facilitated consideration of the
budget after its submission to the legislature. Opponents maintained that the
system weakened gubernatorial contrel by encouraging departmenis fo deal
directly with the legislature and hindered an effective, independent legislative

review of the governor's budget proposals.

Annual vs. Biennial Budget Systems. The frequency in budgeting

controversy revoelves around the merits of annual or biennial budget systems.
The annual budget entails developing and enacting a budget for each fiscal
vear. The biennial system requires preparing a budget once every 2 years for
a 2-year fiscal period. Twentv-one states use the biennial budget system (see
Appendix E). Since the end of World War II, there has been a marked tremd
toward annual fiscal periods. Whereas in 1941 only 4 states used an annuial
budget system, today 29 have adopted this method. The type of budget system
a state uses is related to the frequency of legislative sessions. With few
exceptions, it can be said of the 50 states that annual and biennial legislative

sessions mean respectively, annual and biennial budgets.
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As a Territory, Hawaii had a biennial budgeting system. The delegates to
the 1950 Hawail Constitutional Convention, however, explicitly rejected carrying
this practice over in the new constitution because of the difficulties in
accurately estimating revenues and expenditures for a Z-year peri@d.ﬁ This
was changed again by the 1968 Hawaii Constitutional Convention back 1o a
biennial budget. The delegates to the 1968 Convention believed that biennial
budgeting would: {l) improve planning by enforcing a longer range view of
government programs; {2) alleviate the administrative burden of almost
perpetual involvement in the existing annual budgeting process; and (3) permit
more intensive analysis of selected areas or programs by the legislature in

alternate years. 7

The delegates to the 1968 Hawaii Convention, however, did not adopt a
straight-forward biennial budget. Instead, they adopted a wvariation allowing
the governor to submit a supplemental budget bill in nonbudget yvears. Other
variations that have been proposed have been to {1} make the biennial budget
subject to annual review upon the governor's reguest; and (2) require the
governor to submit a budget covering a 2~vear fiscal period but restricting the

legislature to appropriating funds for one fiscal vear at a time.

The frequency with which the budget should be prepared appears to
depend upon 2 considerations: the contest for supremacy between the
legislature and the executive, and the effect upon the efficiency of government
operations. These points are expressed in the following arguments for annual

and biennial budget systems.

Favoring the Annual Budget

{H The annual budget adds to the effectiveness of legislative
policy-making by increasing the frequency with which the
legislature may exercise ifs power to approve, modify, or
deny proposais made by the governor.

{2) Annual review of revenues and expenditures broadens the
opportunities for the legislature to examine the operations of
state government and thus results in greater legislative
scrutiny of the executive.
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{3, A vyearly budget-making process facilitates a close Haison
between the executive and legislative branches, and
consequently promotes harmony and efficiency in the overall
functioning of state government.

(4) The annual budget more accurately reflects the actual needs
of the departments since a biennial system requires estimates
to be made up to 30 months prior to expenditure. This
accuracy leads to greater flexibility in meeting needs and
increased governmental savings in the long run.

(1) Executive initiative in financial policy-making is enhanced by
reducing the frequency with which the executive must submit
its activities and proposals for legislative approval or
rejection.

(2) Legislative scrutiny can be acquired in off-budget years
through requests for departmental reports, and
investigations and post audits by the legislative auditor.

(3} A 2-year fiscal period reduces the time and labor consumed in
preparing the budget. This permits departmental personnel
to expend more effort on their routine functions which results
in increased efficiency and governmental savings.

(4) This system encourages long-term planning because the level
of funding is assured.

Time Limitations. The usefulness of the budget as a policy-making tool
for a newly elected governor is related to the governor's ability adequately to
prepare the initial budget. This task is significantly affected by the time span
between the governor's inauguration and the date at which the budget must be
submitted to the legislature. The information available in the pertinent
Literature does not refer to specific recommended time periods nor suggest
relevant criteria for establishing adequate periods for budget preparation.
Consequently, the Hawaii provision can only be evaluated in terms of the

following considerations:
{1 The time period provisions should allow the governor

sufficient time to analyze and identify the state's major

problems and prepare a budget responsive to those needs.
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3} The Hawaii Constitution provides that the term of office of

!

L

the governor begins on the first Monday in December. The
governor's budget is then submitted to the legislature no
later than 20 days prior to the start of the Sessi@n.g This
permiis a newly elected governor approximately 4 weeks {rom
taking office to prepare 2 budget. The Gubernatorial
Transition Act, however, allows the governor-elect to start
on the budget and to make revisions as soon after the general
election as the governor is able.g This provision then allows
approximately an additional 4 weeks to work on the budget.

For a comparison to other states, see Appendix E.

Executive Controls

Once the governor has prepared a budget and submitted it to the
legislature, the principal constitutional power available for profecting the
budget is the ability to strike and reduce items from appropriations measures.
In addition, provisions on the preparation of the budget appropriation bill and

its prierity in legislative action add support to the executive budget system.

Preparation and Action on Budget Bills. The Hawail Constitution, as a
concomitant to proposed budgetary expenditures, reguires the governor to
"...submit bills to provide for such proposed expenditures and for any
recommended additional revenues or borrowings by which the proposed
10 It is argued that this kind of provision, which

expenditures are to be met”.
gives the governor responsibility not only for drafting the original budget
appropriation bills but also for the financing thereof, is wvital in maintaining the
executive budget system. If the legislature initiated bills for the funding of
budget appropriations, then many of the deficiencies in the legislative budget
system, such as direct dealing between administrative agencies and legislative
committees and inaccurate or incomplete appropriations measures, would

reappear.
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In Hawaii, there 1is a constitutional provision prohibiting action on
legisglatively originated appropriation bills, other than the legislative budget

bill, prior to passage of the budget. It reads:n

...no appropriation bill, except bilis recommended by the governor
for immediate passage, or to cover the expenses of the legislature,
shall be passed on final reading until the bill authorizing operating
expenditures fsr the ensuing fiscal biennium, to be known as the
general appropriations bill, shall have been transmitied to the
EOVETNGT,

The important effect of this statement is that it gives the governor's
budget first call on state revenues. Moreover, it encourages the legislature to
act promptly on requests. Finailly, this procedure contributes to an integrated
financial structure because, in disposing of the governor's budget first, the
legislature 1s required to review the state's fiscal condition as a whole before

turning to specific interests,

Those who favor legislative initiative In budgeting coppose this provision
because it tends to prevent the legislature from having a meaningful role. The
legislature’s long-recognized power of the purse cannot be effectively exercised
under an arrangement which permits it only fo react te the governor's decisions

and te make minor changes.

Strike and Reduce Powers. The Jegislature may disallow, reduce,

increase, or add items to the governor's general appropriation bills. Moreover,
individual legislators may introduce at each session as many special
appropriation bilis as they choose. Therefore, the power to strike selectively
(item wvete) certain expenditures from appropriations bills i1s 2 useful tool which
the governor may apply in efforts to kKeep the state's budget in harmony with
fiscal policy as well as the state’s prospective income. The power fo strike
appropriations items is a widely recognized gubernatorial budget control device
and is found in 44 state constitutions, including Hawaii,}z though in Hawaii, the
governor can only item-veto measures pertaining fo the executive branch. The
item-veto constitutes substantial protection because, generally, legislatures as
in Hawaii must assemble a two-thirds majority in order to override an item veto.
The item wveto is strongest in Alaska where the legislature is required to muster

a three-fourths majority to override the item veto.

70



EXECUTIVE~LEGISLATIVE RELATIONS

A less commenly found control mechanism is the power o reduce ilems in
appropriations bills. The primary purpose in granting this authority to the
governor is to provide greater flexibility in structuring the state’s fiscal pro-
gram. Thus, where the governor supports an item, bul considers the
apprepriations excessive, the governor is able to reduce rather than entirely
eliminate the designated funds. There are 8 states which made provision for the
reducing power--Alaska, California, Hawaii, Massachusetts, Missouri, New

Jersev, Pennsvyivania, and Tennessee.

Those who oppose gubernatorial authority to reduce appropriations
contend that it leads to legislative irresponsibility because the legisiature is
encouraged to appropriate extravagant amounts to favored programs with the
knowledge that the governor will reduce the amount if necessary. Furthermore,
this power enables the governor effectively to eliminate or retard certain
programs by reducing funds below specified operational levels without assuming

the responsibility for such actions.

In Hawaii, the delegates to the 1950 Hawaii Constitutional Convention,
concerned about possible abuse of this power, explicitly stated that the
reducing power could not be used to impair the effective administration of the

affected 1:)1”ograms.}‘3 It was not debated in the 1968 Constitutional Convention.

THE VETO POWER

The veto power, in the first instance, is a manifestation of the American
political philosophy that constitutional government can only be achieved where
power is checked. Thus, the gubernatorial veto is an important element in the
checks and balances system operating between the 3 branches of government.
The veto serves a second, more politically expedient purpose, as an instrument
whereby the governor can influence the outcome of particular pieces of
legislation. In some cases, where the legislative majority required to override a
veto is high, legislation to which the governor is opposed can be effectively
killed. In addition, the governor may modify the scope and purpose of
legislation by publicly or informally threatening to vete a bill unless it is

amended to conform to the governor's policies.

\rd
i
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Little current research is available fo indicate the effectiveness of the
gubernatorial veto as a legislative tool. It is worth noting that North Carclina,
alone among the states, does not provide the executive veto and yet this has
not, apparently, reduced the governor's leadership capacity. On the other
hand, the wide constitutional recognition given the veto power indicates that it
is commonly accepted as an imposing gubernatorial weapon. In Texas, for
instance, of 938 bilds vetoed by the governor since 1876, only 25 have been
Qverridden,l% and in Ilinois, of over 3,600 bills vetoed since 870G, only 4 hrave

been overridden.}‘a Similar findings hold true for Hawail, where, since

statehood, the veto has never been overridden by the iegislature.le’

Four types of constitutional provisions pertain te the traditional weto
power: (1) time allowed for executive consideration of bills, (2} pocket veto,
(3) legislative majority necessary to override a veto, and (4) post-adjournment
sessions to consider vetoed bills. In addition, several states have expanded the
governor's veto power by adopting either or both the partial veto and the

conditicnal veto.

Time

The time available to the governor for reviewing legislation affects the
governor's ability to take informed action on each measure passed. The Hawail
governor presently has 10 days to consider bills presented 10 or more days
before the adjournment of the legislature sine die, and 45 days for bills
presented less than 10 days before such adjournment or presented after
adjournment.w Biils which are neither signed nor returned by the governor
within these periods automatically become law. The longer period provided for
bills received in the closing days of the session and after adjournment is made
in recognition that the wvast bulk of legislative measures are usually passed at
the end of session. Only 4 states--Alaska, 15 days; California, 12 davs;
IMinois, 60 days; and Michigan, 14 days--permit more time for in-session review,
and only [ilinois with 90 days grants more time after adjournment {see Appendix

F).
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Some observers of state affairs suggest that the period for gubernatorial
consideration should be increased. The time available for review is particularly
important in states like Hawaii, where bills not acted upon become law. As the
complexity and volume of legislation grow, extended periods are needed, it is
argued, to enable the governor to consult with administrative departments or to
seek legal research and opinions from the attorney general. Furthermore,
members of the public would have additional opportunity to express their

opinions.

Pocket Veto

When the governor neither signs nor vetces a bill and the bill dies, then
it has been pocket vetoed. In Hawaii, the governor can exercise the pocket
veto only when the legislature reconvenes in special session to consider post-
adjournment vetoes. At this time, if the legislature chooses not to override the
veto and instead alters the bill, then the bill dies if the governor fails to sign it

within the required time.iS

Use of the pocket veto appears to be on the decline. Onlv 12 states
presently provide for the pocket vem.19 The principal cbjection to this practice
is that it does not require the governor to state objections and therefore

chscures gubernatorial responsibility for killing legislation.

Legislative Majorities to Override

The number of votes required to override the veto is one measure of the
governor's legislative influence. Where the number is approximately a simple
majority, the governor's vetc becomes merely an advisory opinion and does not
constitute a substantial check on legislative discretion. As more rigid
extraordinary majority requirements are imposed, the veto takes on a more

persuasive and, in some cases, controlling effect.

-3
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All states, except North Carclina which does net provide for the executive
veto, have constitutional provisions which specify the requirements for
overriding the veto (see Appendix F). Twenty-two states, including Hawaii,
require a two-thirds vote of the elected membership to override, while 14 others
stipulate two-thirds of the legislators present. In the remaining states, the
veto may be overridden by a three-fifths or simple majority of the elected

members or by three-fifths of the legislative quorum present.

Some commentators, concerned by the small number of vetoes that have
been overridden, suggest relaxing the requirements in order to obtain a better
balance in the executive-legislative relationship. Professor Bennet M. Rich has
said: "The trend toward a strong veto may now be overreaching the bounds of
reasonableness.... The veto is now uncomfortably close to being absolute in

20 The committee for economic

some states, hardly a democratic development.”
development recommends two-thirds of those present and voting or a three-
fifths majority of the elected membership to (:Werrréciie.zE This is less stringent

than the standard currently employed in Hawaii.

Those who favor rigid requirements contend that the governor is in the
best position to assess the merits of a bill and its relationship to overall state
policies and thus, the weto should carry great weight. If requirements were
changed from those elected to those present, then a minority of the legislators
could control legislative decisions in this procedure. The infrequency of the
use of the veto and the failure of the legislature to reconvene {o consider post-
adjournment vetoes in Hawaii are factors which merit consideration in evaluating

the rigidity of Hawail's majority requirements.

Post-Adjournment Veto Sessions

If the legislature meets for a limited period and is unable to reconvene
itself in special session, then post-adjournment veto decisions become final.
The desirability of this practice has been questioned as giving an unfair
advantage to the governor. Three proposals have been suggested to alleviate

this situation.
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The Model State Constitution solves the problem by providing for

continuous legislative sessions interrupted by recesses. Since a recessed
legislature can be recalled by its leaders, there is ample opportunity to
reconsider disapproved out-of-session bills at the legislature's discretion. A
second method is to provide limited session legislatures with the general power
to reconvene in special session. The third appreach, taken by Connecticut,
Hawaii, Louisiana, Missouri, and Washington, is to authorize the legislature to
recopvene itself in special session for the sole purpose of considering post-
adjournment vetoes. The Hawail Constitution enables the legislature, at its
option, to convene on the forty-fifth day after adjournment to consider bills to
which the governor has objected.22 The legislature utilized this provision in
1974, meeting in special session to amend a vetoed bill to meet the governor's

objections.

Conditional Veto {Executive Amendment)

The conditional veto permits the return of a bill unsigned to the house of
origin with suggestions for changes which would make the bill acceptable to the
governor. The legislature has the choice of amending the bill in the manner
proposed by the governor or forcing the coriginal bill into law by some extra-
ordinary majority. Proponents of the conditional vete maintain that use of the
executive veto is often based on the governor's objection only to a part or parts
of the bill and that through some formal means of communication, such objections
may be resolved. Furthermore, they claim that this procedure promotes a closer
working relationship between the governor and the legislature but retains clear

accountability for the actions of each branch.

At least 2 states--Illinois and Massachusetts~-have provisions concerning

the conditional veto, and some states use it on an informal basis. One report

has given the following evaluation of the conditional veto:23

Experience with this device in the few states which utilize it
has been generally favorable. 1In states with the executive
amendment, governors tend fo use it considerably more often than the
regular veto.
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Gpponents 1o the conditional veto argue that its effect is just as likely to
be achieved through the informal give and take between the governor and the
legislature. The end result of this provision would be to enlarge the governor's

authority in an area where already very strong.

Partial Veto

The partial veto consists of an item velo over nonappropriation bills.

Washington's provision is illustrative:

...1f any bill presented to the Governor contains several sections or
items, he may object Lo one or more section or items, while approving
other portions of the hill,

Usually, the partial veto is final unless overridden by the legislature in the

same manner as a veto of a complete bill.

The partial veto is recommended as increasing the alternatives available to
the governor in acting upon legislation which the governor only partially favors
and as making it possible to proceed with activities generally approved of by the
governor. Those who oppose the procedure argue that it leads to a vielation of
the separation of powers by diffusing responsibility between the executive and
legislative branches. Presently, at least 2 states, Oregon and Washington,

employ some form of the partial veto.

LEGISLATIVE SESSIONS

The governor exercises 3 principal powers which affect legislative
sessions. They are: (1) the convening of the legislature in special session, (2)
determining the agenda of a special session, and (3) extending the duration of
regular and special sessions. The major controversy in this area is whgther
these powers should be shared with the legisiature or exercised by the governor

alone,
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Btate constitutions make provision for special sessions in order o meef

emergencies, to allow for senate confirmation of appointments and removals. to
initiate Iimpeachment proceedings, and to finish legislative business not
completed or deall with during the regular legislative session. In the majority
of states, the practice is to vesl in the governor alone the power (o convene the
legislature in special session (see Appendix G). However, in 12 states. the

-~

governor must call a special session upon petition by a constitutionally specified

¥

number of legisiators, and in another 14 states, including Hawall, the legislature
may convene in special session under its own authority.

Customarily, in the call for a2 special session, the governor degignates
particnlar matters ito be considered by the legislature. The special session is
restricted to these concerns in 17 of the siates; in the remainder, the legislature

may initiate and consider additional business (see Appendix G). The Hawail
Constitution is silent on this issuse, but in practice both the legislature and the

governor share in determining the agenda for special sessions,

The power to extend the lengih of either a regular or special session is
uncemmon among the states. Only 9 states provide for the eXtension of a
regular session and 2 for the special session.% In some states, the legisiature
alonme may extend the session. In others, the power is shared with the

FOVErTOT .

Before 1968, the power of convening the legislature in special session and
extending the duration of regular and special sessions was exercised by the
governor atone. In the 1968 Censtitutional Convention, however, this was
changed to allow both the governor and the presiding officers of both houses,

upon the request of twe-thirds of the members, this power.

For each of the 3 powers, the arguments for and against sharing them
between the legislature and the governor or depositing them sclely with the

governor are sinilar. Briefly stated, they are as i’{)}l{rws:gg
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Vesting in the Governor Alone

{1} Since the governor functions in office on a vear-round basis
and is supported by a large, well-staffed bureaucracy, the
governer is in the best pesition to determine when and what
problems require a specizal session and if the state’s business
warrants the extension of any session.

(2) By authorizing only the governor to exercise the powers, the
legisiature iz compelled to complete its work promptly and
efficiently during the regular session.

{3) With these powers, the governor's role as legislative leader is
enhanced by offering the governor significant discretion in
determining if and when certain policy questions will be dealt
with.

(1) Constitutionally, the legislature is the policy-making branch
of government and as such should be able to decide when
certain problems require legislative attention.

(2)  The increased responsibility exhibited by state legislatures in
the last several decades has largely removed any basis for
fears that these powers will be abused.

{(3) Many prominent organizations in the field of state government
such as the National Municipal League recommend sharing the
3 powers between the 2 branches.

Finally. it should be noted that constitutional specifications on the length
and frequency of regular legislative sessions have important implications for the
legislative leadership role of the governor. The numercus and complex problems
presented by mid-twentieth century society require protracted examination by
expert personnel for resclution. Where the legislature meets infreguently for
brief periods of time, considerable policyv-making responsibility is passed, by
default, to the executive branch. On the other hand, a legislature which meets
in lengthy or vear-round session is in a better position to develop staff and
expertise of its own and thus retain major policy-making authority. For a

further discussion on legislative sessions, see the Hawaii Constitutional

Convention Studies 1878, Article 111: The Legislature.
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LEGISLATIVE VACANCIES

The Model State Constitution recommends that the procedure for filling

legislative vacancies be provided by statute. Hawail follows this procedure by
requiring the governor to fill unexpired terms of house members and stipulates
that the appointees must be from the same political party as their
@redecessors?? In the case of senate members, vacancies are filled either by

. . 2
the governor or by election depending upon when the vacancy {}ccux‘s.g

Gubernatorial appointment enhances the governor’s influence in the
legislature by enabling the governor to alter the composition of voting blocks.
This is particularly important where party or factional division is narrow.
Morecver, this method is less costly and time consuming than special elections.
The primary objection to appointment by the governor is that it violates the

principle of separation of powers.

SUNSET LAW

Sunset laws are a response, in part, to the proliferation of government
agencies and their tendency to escape oversight by elected officials in the
legislative and executive branches of government. Once established, these
government agencies and thelr charters often have tended 1o acquire 2
"permanent” status, without regard for the conditions that originally gave rise
to their establishment. Their membership is often beyond the effective control
of elected officials, and efforts to force their modernization, or even o review
their performance and impact have typically proven to be difficult. Too often,
regulatory agencies require g combination of aufonomy and authority
inconsistent with democratic principles as well as a capacity for self-
perpetuation incompatible with principles of accountability. The function of
sunset laws is 1o break this cycle by terminating the agency unless the

legislature takes affirmative action to reauthorize it.

In Colorade, where sunset legislation was initiated, all of the state’s

regulatory agencies are subject to the sunset act. The Ceolorado sunset law
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automatically terminates esch regulstory agency every © vears. Automatic
termination invelves a legislative performance audit, which, in turn, is followed
by public hearings.

Ras

vased on the information asssembled from both the performance audit and
the public hearings, the legislature is then reguired to fake one of 3 actions

concerning the specific agency:

{1 It may allow the agency to continue in its existing form until

the next Ttermination”™ is scheduled. This decision is
accomplished by  re-enactment of the original enabling
legislation.

{23y It may allow the agency 1o continue, but with significant
changes. This decision is accomplished with new enabling
legislation that reflects the desired modifications iIn the
agency's structure, precedures, mandate, or bureaucratic
focation.

{3} It may choose 1o et the agency, in fact, terminate.
Terminations automatically occurs when the legislature mitiates
no getion at all en the agency.

When the legislature allows an agency to iferminate, the sunser law
provides a one-year “grace” period after the scheduled "terminstion” date.
This procedure is designed to eliminate all questions regarding the legitimacy of
agency activities during that year, to facilitate an orderly shut-down of
operations, and to permit a {ransfer of responsibilities when it is appropriate.
The “grace” period alse provides a full vear for the legislature to reconsider its
decision to allow the agency to expire and io minimize the danger of arbitrary
termination of a politically vulnerable agency. such as a civil rights commission

or a commission on the status of women,

The sunset system puls the burden of proof on the agency to demonsirate
its worth, rather than on those who guestion the agency's value. The typical
pattern--where many government agencies perpetuate themselves by virtue of

their existence and neot by demonsirated need~-1s reversed.
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Sunset laws need not be limited to governmental agencies, however. The
concept of the sunset law can be applied to statutes, administrative rules and
regulations, and tax programs and exemptions. Although no state has enacted a
sunset law to include statutes, rules and regulations, or taxes, it is a

suggestion that may be considered in the future.

Whiie the sunset law has enjoved support such as in Colorade where it is
in effect, it has alsc met scme opposition. Opponents peint fo these potential

problems in the sunset law.

L) Well-organized and well-financed lobbying efforts by the
agencles may continue to dominate the regulatory process if
sufficient public input is not secured. The countervailing
power of public Input is required to permit the legislature to
reach objective and balanced decisions. 29

(2) Some agencies might find themselves politically vulnerable if
they have "stepped on tees" or have aggressively pursued
their charters in the public interest.30

{3 Because sunset laws are statutory laws rather than
constitutional, it is possible that an agency could be re-
established for more than 6 years since new enabling
legislation could be written in such a way as o circumvent
the "old" sunset provision .31

(4) If substantive legislative committees are assigned review
responsibilities, the committee may find it difficult to allow
termination since close relalionships often are established
between committee members and staff and the agency. 32

(5) Agency time and cost spent on review may be increased.33

{(6) Legislative workload may be increased .34

To date, H states including Hawail have enacted sunset laws, and similar
proposals are pending in nearly all states. Also, Congress is considering
sunset legislation, the proposed Government Economy and Spending Reform Act
of 1976.

In Hawaii, the proposal passed by the 1977 legislature provides for the
review of the regulatory boards and commissions on}.y.?):} For further discussion
of sunset laws, see the Hawall Constitutional Convention Studies 1978, Article

1II: The Legislature.
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Chapter 5
THE OFFICE OF GOVERNOR

Several specific qualifications and conditions for becoming governor and
remaining in office are set forth in Article IV of Hawaii's Constitution. These
also apply in the same way and manner to the lieutenant governor and include
such matters as time of election, length of term, age, residence, compensation,
and removal from office. A number of these specifications have been matters of
contention in the past, and some remain s¢ even today. These specifications
presently are not generally considered as involving issues of very great
magnitude, at least not in Hawaii. Nevertheless, there are possible differences
of opinions as to what the proper or most appropriate specifications should be,
and many states have different arrangements. The more significant differences
in arrangements are identified and the basic issues of greater general concern
are discussed in the sections which follow fo provide a basis for comparison and

evaluation of Hawali's requirements with those of the other 49 states.

Time of Election

Fourteen states elect their governers in even-numbered years which
coincide with presidential elections. These include all 4 of the states which
elect their governors for Z-year temns1 and 10 of the states which elect their
governors for 4-vear %erms.z Four states--Kentucky, Mississippi, New Jersey,
and Virginia--elect their governors for 4-vear terms in odd years while 32
states, including Hawail, elect their governors for 4-year terms in even,

nonpresidential yvear elections, 3

The fact that Hawali elects its governor in an even year which does not
coincide with presidential elections may be attributed more to chance than to
design. The constitutional determination of the time for election of the governor
is not derived from a single provision but from the application of several
provisions, none of which specifically provides for the holding of gubernatorial

elections in an even, nonpresidential vear. Article IV, section 1, provides that
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the governor shall be elected at a general election while Article 11, section 5,
requires that general elections be held in even years. However, upon obtaining
statehood, Hawaii elected its first state governor in 1958 for a2 term beginning
with his election and ending in December following the second genersl election
pursuant to the requirements of sections 10, H, 12, and i3 of Article XVI relating
to transitional provisions. Since another general election was held in 1960, the
term of the first governor expired in December, 1962. This required the
holding of an election for governor in November, 1962, an even year which did
not ceincide with the presidential elections. Since the term of governor is also
set at 4 years by Article IV, section 1, this meant that gubernatorial elections
would be required every 4 vears thereafter and thus by pure chance the
elections for governor fall in those even years which do not coincide with

presidential elections.

The basic issues concerning the time when gubernatorial elections should
be held revolve around the questions of whether gubernatorial elections should
be separated from presidential elections and similarly, whether local elections
should be separated from gubernatorial elections. There are 2 primary methods
whereby either may be accomplished. One method is to provide for
gubernatorial, or statewide, elections in even vears which do not coincide with
presidential elections. The other method is to provide for gubernatorial
elections in odd-numbered vears. Local elections may then be held at any time
which does not coincide with either national or statewide elections if such

arrangements are thought to be desirable.

Even, Nonpresidential Year Elections. Argumentis for even,

nonpresidential year gubernatorial elections siress the need to keep state and
national issues separate, to ensure that the governor will be elected on the
basis of a personal stand on state issues rather than by "riding into office on
presidential coat tails" and that state issues will not become obhscured by
national issues.@ Such separation, it is claimed, will permit state issues 1o be
weighed more stronglv in the voters' minds. Thus, the governor’s election is
less likely to be influenced by the glamour of a presidential candidate or by
objections to the national achwfzinistz*z«u:ion.5 Another argument sometimes
advanced for even, nonpresidential vear elections is that they also keep political

parties alive between presidential elections.6
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The primary argument against even, nonpresidential year gubernatorial
elections is that woter turnout is smaller for state elections than it is for
presidential eiectieﬂs.7 Ancther argument points out that national influences
are not entirely absent because elections for Congressional offices are held
concurrently  with gubernatorial elections in such vyears. For a further
discussion of wvoter turnout in Hawaill and the rest of the states, see Hawail

Suffrage and Elections.

Odd-Numbered Year Elections. The arguments presented above for and

against even, nonpresidential year gubernatorial elections are primarily
concerned with the exertion of national influences on gubernatorial elections.
Another consideration as to the governor's time of election relates to state-local
relations in which arguments for and against odd-year gubernatorial elections

are advanced.

The arguments for odd-year gubernatorial elections cite not only the need
for separation of gubernatorial elections from presidential or national elections
but also the need for separation of statewide elections from local elections.
Those who feel that state and local elections should be separated claim that the
governor's election ftoo heavily obscures local and personal considerations just
as presidential elections tend to overshadow gubernatorial elections. Thus, if
the election of the governor is shifted to a sequence of odd-numbered years and
local elections are held in alternate odd-numbered years, this would emphasize
the separate weighing of state and local considerations and the relative

competence of each candidate by votefs.S

Arguments against odd~vear gubernatorial elections cite the additional
expenses incurred in holding off-year elections and the tendency for voter
turncut to be smaller in off-year eiections.g Furthermore, it is claimed that the
holding of gubernatorial and statewide elections in a sequence of odd-numbered
vears, Iocal elections in alternate odd-numbered years, and nationai elections in
even-numbered years would impose a fremendous burden on government,
political parties, and the voting public with regard to their respective roles in

the election process due to the sheer frequency of elections.

84



OFFICE OF GOVERNOR

Term of Office

The determination of the ultimate length of time that the governor holds
office invelves 2 political and 2 mechanical considerations. The political
consideraticns would require that public officials be frequentiy called to account
by the electorate through the electoral process but would also recognize that an
official cannot render the official’s best service if toc much time is speni in
campaigning. The mechanical considerations involve setting the length of each

term and the number of terms a governor may serve.m

Length of Term. The current issue concerning the length of a governor's
term is limited mostly to discussions of whether the governor should have a 2-

or a 4-vear term (see Appendix H).

Many of the early state constitutions provided for a one-year term of
office for the governor. Since that time, however, there has been a trend
towards increasing the length of a governor's term. At the turn of the
century, 19 states provided the governor with a 4-year term. Today, 46 states,
including Hawaii, provide the governor with a 4-year term, and 4 states provide
for a 2-year term.u One authority suggests that the increase in the length of
the governor's term was a result of the increasing cost, inconvenience, and
burden on the community of annual elections; the excessive instability which

resulted from annual rotation in office; and the influence of the U.3.

Constitution which provides the President with a d4-year term.12
Arguments for a 4-year term include the following:

(1) It allows an incoming governor sufficient time to become
familiar with the administration and the governmental process
so that the governor can effectively formulate and carry out
the governor's policies and programs.

(2) It permits the governor to concentrate the energies of the
office on executive duties rather than on electioneering while
in office.

(3 It is in harmony with the principle of consolidated elections
and the use of the short ballot to simplify the task of the
voter.
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s
i
A

it provides voters a longer., more adequate period in which to
evaluate the qualifications, programs, and policies of the
governor before considering reelection.

(5)  Frequent elections {e.g., every 2 years) may result in the
citizens  becoming lethargic toward the office and the
candidates.

{63 It reduces the waste and extravagance in time and money
which is inevitable with frequent changes of administration.

Those who oppose a 4~year term cite the following:

{{} More frequent elections make the governor more responsible
to the electorate by requiring the governor to answer to them
at frequent intervals.

{27 Power is less likely to be concentrated in the hands of one
person if more frequent elections are held.

(3) Shorter terms allow the electorate to remove poor executives
at more timely intervals.

There appears to be no substantial evidence which indicates that a 2- or
d-year term is more ideal than a 3-, 4-, or 6-vear term. The controversy seems
to be mainly one of practicality and preferences. The 4-vear term is an
arbitrary period of time which publicists and students of state government
advocate as being appropriate in order to provide the governor sufficient time
B That

this view is continuing to gain in popularity is readily evidenced by the growing

to put legisiative and administrative programs and policies into effect.

number of states providing for 4-vear terms.

Limitations on the Number of Terms BServed. While only 2 states,

Delaware and Missouri, still place 2 limit on the number of terms a governor may
serve, 27 states now Ilimit the number of consecutive ferms a governor may
serve. All of these 27 states provide for 4-vear terms (see Appendix H).
Hawail and the rest of the states do not set a Hmit, Hawail's Constitutional

Convention rejected a limit on gubernatorial terms in 1968,
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Those who advocate unlimited terms {or governors state that:

(1

(3)

(4)

(5)

(6)

The people should be able to retain a governor if they feel
the governor is the most qualified. To deprive the people of
such a right denies them the service and experience of able
public servants whom they know the most about and more
importantly, denies them the right to elect a person of their
own choice. b

Knowledge of the administrative machinery is so complex that
a governor should have at least 3 4-yvear term and uniimited
succession to develop and implement programs te which the
governor is committed. 12

The powerful political machines built by bosses and special
interests are not weakened by constitutional limitations on re-
eligibility whereas the political power of the people is more
easily fragmentized. If the governor has a sufficiently long
term and can be reelected, there is more opportunity for the
governor to organize public support so that the governor may
win succession to office by the governor's own right.16

Limiting the number of terms results in such periodically
heavy turnovers of administrative executives appointed by
the governor that there is no continuity in administration;
being the executive of an administrative department is less
attractive; and the incentive for doing a good administrative
job is lessened. 17

Numerous other checks upon the governor exist in the form
of legislative and judicial controls, the 2-party system, the
constitution, public opinion, and desire for reelection.18

Limited terms diminish a governor's pelitical leadership and
effectiveness near the end of the governor's allotted time
because party leaders, legislators, and the public are
considering who the next governor will be. 19

Unlimited gubernatorial elections are opposed because:

(L

(2)

There is a fear that unlimited reelection provides the
governor with the opportunity to build a political machine
which the governor may use fto perpetuate reelection. The
governor's continuance in office would thus allow the
governor to amass s¢ much political power that the governor
might create a dictatorship.20

Providing a constitutional limitation on gubernatorial
reelection makes the office available to new individuals with
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new idess more often, and it is more likely to kesp the
governor responsive 1o the wishes of the people 21

{(3)  The governor in fostering self-perpetuation will usually de
whal is necessary to win the next election rather than what is
right. 22

{43  Political experience indicates that it is often difficull to defeat
an incumbent governor who is seeking reelection regardless
of gualifications. 23

The applicability of the arguments presented above by either side would
appear to depend to a large extent upon the political environment existing
within a given state. Hawail's lack of historical experience with its unlimited
gubernatorial term makes it difficult at best fo assess such arguments in the
light of the somewhat dynamic political environment which has existed since

statehood,

Qualifications

The purpose of constitutionally specifying certain qualifications for the
office of governor and lieutenant governor, with respect to age, citizenship,
and residency is presumably to assure maturity, sufficient concern with, and
interest in, the affairs of the state, and in many cases, fo exclude naturalized
Or new citizermA24 The more recent state constitutions all follow the traditional
pattern of requiring that the governor meet certain specific nminimum

qualifications.

The Hawail Constitution provides that the governor and lieutenant
governor be at least 30 vears old and a resident of Hawaii for 5 vears prior to

election.

Age. The Moedel State Constitutionzs suggests establishment of a minimum

age for the governorship but makes no specific recommendation as to what the
age should be. The most commoen practice, fellowed by 34 of the states, is to
establish a minimum age of 30 vears. 8Six states--Arizona, Illinois, Louisiana,
Minnesota, Montana, and Nevada--prescribe an age limit of 25. Only one state

requires more than 30 years of age--OKklahoma specifies 31 years.
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No great controversy was encountered in the 1850 Constitutional
Convention in the setting of the minimum age requirement for the governorship.
The convention merely carried over the same age requirement, 35 vears,
established for the territorial governor in section 66 of the Organic Acz.% The
1968 Constitutional Convention, however, lowered the minimum age for
gevernorship to 30. This age gualification for governor was still much higher
than that for registered wvoters, but the committee on executive felt,
nevertheless, "recognizing that a selection of any age is arbitrary, your
Committee established the age of thirty (30} as the minimum age qualification,
believing that it is the most reasonable”. 2T

With respect to age qualifications, one view holds that the electorate
should not be precluded from the possibility of selecting a younger person who,
like many great individuals of the past, achieves a higher degree of maturity
and excellence at an early age. The other view holds that age strengthens
experience and judgment, characteristics which are of considerable value in the
governorship. An argument which is sometimes voiced is that anyone old
enough to wvote for governor should be given the opportunity o hold the

28 Changing Hawaii's requirement for governor to permit a "qualified

office.
voter” to hold the office would mean that the individual would have to be only 18
yvears old and a resident of the state. None of the states currently provides for

this liberal a gualification.

U.5. Citizenship. Thirty-six of the 30 states reguire that the governor

be a United States citizen while the remainder do not. Twentv-one states

merely stipulate that citizenship is required without specifying any number of

years. One state requires one month of United States citizenship; 5 states

7

require 5 years; one state requires 7 vears; 2 states require 10 vears.; one state

requires 12 years; 3 states reguire 15 vears; and 2 states require 20 years.zg

The Model State Constitution requires only that the governor be a citizen.gg

Hawail originally had a 20-year citizenship requirement, although it is not
evident why this was established. The Proceedings of the Constitutional

Convention of 1950 contain no evidence of any debate on the floor regarding it,

and the committee reports merely submitted it for acceptance without discussion.
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The 1968 Constitutional Convention, believing that the 2Z0-year citizenship
requirement discriminated against the naturalized citizen, deleted all citizenship

. 31
reqguirements,

State Residence. The most common residence requirement, 5 years, is

stipulated by 18 states, including Hawall. The residence requirements in other
states wvary from one month fo 10 yvears. The members of the Hawail 1950
Constitutional Convention had varying opinions as to what the residence
requirement should be but after some discussion, came to agreement on a b-year
requirement primarily on the basis that it was the most common among the other

states at that t;:%:me.‘s’3 The 1968 Constitutional Convention did not change the

residence requirement for governor.

A possible issue invelves the question of whether to retain the present
residence requirement or to lower it. It can be argued that a particular state's
governmental affairs are too complex in this day and age to be understood in
less than 5 years. On the other hand, the argument can be made that the
residence requirement should be eliminated to correspond to voter qualification.
The basis for this argument is that if a person is qualified to vote, the person
should be able to run for the office. Additionally, it is claimed that
governmental affairs within the United States do not differ so radically that

experience in one siate cannot be applied to another state.33

Dual Employment. The Hawaii Constifution prohibits the governor from

holding any other office or employment under the State or the United States
while the person is in office. Almost one-half of the states have similar

constitutional restrictions on dual employment. The members of the 1950

Constitutional Convention, in providing for this restriction, Stated:gq

The provision restraining the Governor from holding any other
office or employment, of profit, is found in the constitution of 16
states. The Governor should not be a member of the State lLegis-
lature, an emplovee of the State or Federal Government, etc., while
serving as Governor and should devote his entire attention to the
duties of his office.
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Under the provision set forth in the last paragraph of Sectien
1, a person holding anyv other office under the State or United States
could seek election to the office of Governor but would be required
to resign such other office before qualifying as Governor.
Conversely, the Governor would be eligible to seek other office or
employment under the State or United States but would cease to be
Governor on engaging in the duties of the other office or employment.

It appears that while serving a term of office the governor may be a
candidate for another state or federal office. If the governor wins, resignation
from office is not necessary until the time fo assume the newly elected office

occurs; and, if the governor loses, the position of governor may be retained.

The 1968 Censtitutional Convention did not discuss the governor being a
candidate for another state, local, or federal office. Since 1968, however, there
has been controversy over other elective officials who midway through their

term of office, seek offices other than the one they were elected for.

In 1972, for example, a bill requiring elected officials to resign before
seeking higher office was introduced in the Hawaii State Senate.°® The House
deleted the requirement because it felt the electorate would be denied the choice
of many competent and experienced incumbent officials.% Although similar bills

have been introduced since 1972, none have passed either house.

Compensation. Only € state constitutions, including Hawail's, contain 2

provision which stipulates that the governor shall receive a specific minimum or
maximum salary. This indicates some consensus with the oft-gquoted statement
that, "[t]he establishment of the governor's salary is properly a legislative
rather than a constitutional determination.” In Maryland, a constitutional
provision essentially fixes the governor's salary and approximately two-fifths of
the states prohibit the legislature from raising the governor’s salary while the
governor is in office. In Hawaii, the governor's salary cannot be increased or
decreased while the governor is in office unless it is by a general law applying
to all salaried officers of the State. The Constitution also stipulates that the
salary of the governor and lieutenant governor shall not be less than $33,500
and $27,500, respectﬁnﬁy.g? These figures were raised in the 1968
Constitutional Convention from $18,000 and $12,000, respectively. The salaries
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of the governor and leutenan! governor at present are $50.000 and $45, 000,
respectively . The salary of Hawall's governor is presently exceeded by that of
the governors of 4 other states, while the lieutenant governor's salary is

exceeded only by that of New York (see Appendix 1).

Generally, the discussions on constitutional provisions providing for the
compensation of the governeor and lieutenant governor center around the

following considerations:

1 Providing that the incumbent’s salary shall not be reduced in
order to protect the governor from unreasonable domination
by  the legislature. Conversely, also providing that the
incumbent's salary shall not be increased to preclude "horse-
trading” practices or the purchase of favors.

Faaa
oo
e

Insuring the provision of an adeguate salary. Because the
rigidity of stipulating a specific salary in the constitution
makes this practice undesirable, the more common practice is
to provide g salary which may not bhe reduced by the
legislature. Except for this restriction, the legislature is
generally granted the authority to fix the salary of the
governor. This has appeared to work well in Hawail, at
ieast, for there does not appear te be any gubernatorial
problem due to the lack of an adequate salary.

Succession to the Governorship

Providing for succession to the governorship involves 2 basic
considerations. One is concerned with providing for a successor, or line of
succession, to the governorship in case of a vacancy; the other is concerned
with providing adeqguate procedures for the first successor to the governorship
to assume the role of chief executive without undue delay when the governor's
inability to discharge the powers and duties of the office obstiructs or hinders
the necessary conduct of state affairs. Inherent in the latter is the
consideration of when and under what conditions should a governor's temporary
absence or disability be subject to inquiry and determination for the purpose of
establishing gubernatorial "inability". From this is derived the need to prowvide
for the establishment of procedures for defining and determining "absence” and

"disabilitv". Thus, the discussion which follows will deal first with issues
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involved in providing Tor a successor to the governor in case of a vacancy, then
with the issues involved in providing for the absence and the disability of the
governor. The 1968 Constitutional Convention did not consider proposals

regarding succession.

. . 38 . . . . .
Succession upon Vacancy.”  The lieutenant governor is designated as the

successor to the governor in all 42 sistes with a leulenant governor. In the 8
states withou! leutenant governors, succession falls first to the secretary of
state in Arizona, Oregon, and Wyoming and to the president of the senate in
Maine, New Hampshire, New Jersey, Tennessee, and West Virginia. Nineteen
states provide that the president pro tem of the senate shall succeed to the

office of the lieutenant govemor.gg

The Hawaii Constitution provides that the Ueutenant governor shall
become governor when the office of the governor is vacant. It also provides
that the line of succession thereafter shall be as provided by an.d‘o
Accordingly, a statute has been enacted providing for succession by the
president of the senate, the speaker of the house of representatives, and
cabinet officers in rank order successively.%l Thus, Hawaii follows along the
line of many states in naming as successor the lieutenant governor, followed by

the president of the senate,

Arguments for succession by the leutenant governor peint to the common
popularity of this arrangement among the states; the fact that the HLeutenant
governor is selected by popular election on the same statewide basis as the
governor; and the close relationship between the Heutenant governor and the
governor in being elected together. On the other hand, it has been pointed out
that the main weakness of such an arrangement lies in the fact that the
lieutenant governor’s role often may not be an active one and that the lieutenant
governor does not always run for election as a single office;ﬂ,42 e.g., in the

case where the governor and leutenant governor are elected on a joint ballot.
An alternative to succession by the lieutenant governor would be to

provide for succession by the president of the senate or the speaker of the

house of representatives. Those who support such an arrangement hold that it
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is more likely 1o provide a top caliber successor than dees the leulenant
governorship and that it also may reflect more recent electorzl sentiment if the
legislature is elected every 2 vears. They further state that a legislative leader
is apt to be more inveolved, more aware, and more knowledgeable about the

affairs of the state and hence better equipped for succession.

Those who oppose such legisiative succession question the desirability of
having a change in the party affiliation of the governor which is poessible if the
senaterial majority is of a different party. They also guestion the advisability
of having as a successor a legislator elected from a single district which
represents only a small segment of the state's population rather than an official
elected on a statewide basis. A related argument states that the selection of
statewide and local officials by wvoters is often based on different requirements
and that a voter electing a perscen fto the senate would not necessarily elect the
same person to the governorship. Finally, there is cited the danger of placing

a higher value on factional legislative loyalties.

. 4: s _ . con
Gubernatorial Absence. 3 State constitutional provisions dealing with

gubernatorial absence and succession continue to be embroiled in conflict
because of the lack of any constitutional definition of absence, or because of
antiquity or ambiguity in language defining absence. Consequently,
interpretations of what constitutes "absence” in specific instances have
frequently been left to the courts. [t appears that the conflict to be reconciled
reguires the balancing, "between the citizen's right to have, af every moment,
an official ready, willing and able to fulfill all duties and powers entrusted that
office by the electorate...land the] citizen's equal right to realize the

unintruded policies of the individual they placed in that office“,‘%

Absence vs. Presence. There are 2 opposed views which define absence.
One view considers a governor to be absent when the governor physically leaves
the state for any purpose or for any period of time. The other view declares a
governor to be absent when such absence will injuriously affect the public

interest.@S
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Supporters of the first wview contend that the strict interprefation of
gubernatorial "absence from the state” is required because the framers ¢f such
constitutional provisions and the people of the state who adopted the
constitutions believed that in times of absence of the governor from the state,
regardless of the period of time, the successor to the governor sheould assume
the constitutional functions of the governor. In an Oklahoma case involving
cut-of-state absence, the court held that such an interpretation is "supported
by reason, common sense, public pelicy, known pelitical truths, and the
contemporaneous and practical construction of the respective departments of our
state government, and is conformable fo the history of every state in the

Unicn™, 45

Supporters of the latter view, however, contend that in the case of a
governor's absence from the state, a doctrine of effective absence, one which
bases temporary succession upon the state's immediate need for action on a
particular function, should appiy.éﬁ They attack the 'strict absence"
provisions on the basis that some kind of objective, as well as consistent criteria
for determining when a governor is absent is needed. Furthermore, they feel
that the duties of the governor's succession should be defined more clearly and

be less inclusive for periods of temporary succession.

Hawaii's Constitution provides that in the event of the absence of the
governor from the State, the powers and duties of this office shall devolve upon
the lieutenant governor during such absence. Similar provisions are included in
the constitutions of most states. However, with modern transportation and
communications, the desirability of such a provision has been increasingly

subject to gqguestion. The Model State Constitution provides that an acting

governor will serve "when the duties of the office are not being discharged by
reason of {the governor's] continuous absence”. [t takes the view that under
modern conditions, short absences should no longer reguire temporary
succession because a governor can quite effectively control the affairs of the
executive depariment by telegraph and telephone. Anocther argument against
providing for temporary succession every time the governor leaves the state is
the freguent opportunities provided the temporary successor for political
opportunism and for mischief especially with respect to the conduct of state

affairs in a manner contrary to the governor's policies.
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Those who favor succession during absence {rom the state hold that it
discourages long and freguent absences in the case of a governor who might be
inclined to spend more time away from the center of state affairs if permitted to
carry out gubernatorial functions from cut-of-state. Further, it 1s argued that
the presence of a chief executive is always necessary to carry out the day-to-
day reqguirements of the office 25 well 35 to provide for immediate action in the

event of an unanticipated emergency, where a few hours delay might be critical.

Gubernatorial E)isabﬁiiy.ég while all 50 states provide for a successor to

the governor in the event a wvacancy in the governorship occurs because of

death, resignation, removal, ahsence, or disability, only 16 states actually
provide constitutional procedures for determining whether a vacancy exists
because of gubernatorial disability, i.e., inability to discharge the powers and
duties of the office. Several reasons have been given for the inaction by the
majority of the states in this area up to this time. These include hesitancy
because the amendment process is long and difficult; the belief that procedures
for determination of disability may be provided by statute if necessary; and the
belief that if occasion demands, state supreme courts will assume jurisdiction
and vresclve the issue. However, federal experiences with presidential
disability, tegether with the discencerting experiences of several states with
disabled governors, notably Illinois, Louisiana, Nebraska, New Hampshire, and
North Dakota, have caused state governments and political scheolars to view this

area with increasing concern.

Whether constitutional provisions should provide specific procedures for
determining gubernatorial disability is an issue which has raised many difficult
questions. If has evoked much controversy over such guestions as: Who shall
initiate inquiry or the necessary proceedings to determine if disability exists?
Who shall determine if disability exists and, subsequently, when does disability
cease? As in the case of temporary absence, can succession due to temporary
disability be accomplished in such a manner as to permit the successor sufficient
flexibility to exercise the powers of the office while guarding against political

abuse or opportunism?
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There are those who admit the difficully and seriousness of these
guestions but feel that the issue cannof be acceptably resolved in advance.
They state that many cases of inability will be obvious and require no
clarification while at the same time, marginal cases of inability are too diverse to
anticipate and must be met with as circumstances arise--without specific
constitutional provision. They contend that little else can be done anyway and

therefore such flexibility is maed&cl.gz

Others question whether such flexibility is worth the uncertainties that
are bound to arise in cases of marginal or temporary disability. They feel that
a number of options which have been suggested and, in some cases adopted by
certain states, would help improve the situation and would avoid turmoil by at
least providing for when there is to be a succession because of the governor's
inability instead of leaving the question to be decided by the court after the

fact or after a substantial lapse of time.

Hawail's Constitution, like those of most states. provides merely that in
the event of the governor's inability to exercise and discharge the powers and
duties of the office, such powers and duties shall devolve upon the lieutenant
governor during such disabﬂity.sz It is silent as to who shall raise the
question of gubernatorial disability and who shall determine if such disability
does in fact exist. It neither mandates the legislature to provide statutory
procedures for such determination, nor prohibits such action. Its emphasis is
not on when there is to be a succession because of inability but on who is to
succeed. Whether or not "inability" should be made more specific or procedures
established to determine when succession is to occur because of disability are
matters in which the review of the provisions of other states in this area may be

of assistance in arriving at some conclusion.

Hawaii's experience with disabled governors is limited. Only once since
statehood has such a situation occurred. In late 1973, Hawaii's governor became
bedridden from a series of operations, and the lieutenant governor assumed
many of the duties. This transition to the lieutenant governor was apparently
smooth, even though there were no guidelines or procedures established by

statute or by constitution.

o
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Only 16 states have definile constitutional or statutory procedures for
determining gubernatorial disability. Provisions in  Alabama. California,
Colorado, Florida, Indiana, Maryland, Massachusetts, Michigan, Mississippi,
and New Jersey allow for the determination of gubernatorial disability by the
state supreme court., North Carolina constitutionally provides for such
determination to be made by the governor or by the legislature while lowa,

Nebraska, Oregon, South Carolina, and Virginia have special boards to

-

determine gubernatorial disabﬂity.'ﬁ Examples of gubernatorial disability are as

follows.

Michigan. The disability provision of Michigan’s Constitution although

brief appears to be clear and all inclusive in staténg:s4

The inability of the governor or person acting as governor shall
be determined by a majority of the supreme court on joint request of
the president pro tempore of the senate and the speaker of the house
of representatives....

New Jersev. The New Jersey constitutional provision treats both absence

and disability alike. It also appears to provide for cases of irrevocable

succession rather than temporary succession in providing that:55

-..whenever for a period of six months a governor in office...shall

have remained continuously absent from the state, or shall have been
continuously unable to discharge the duties of his office by reason
of mental or physical disability, the office shall be deemed vacant.
Such wvacancy shall be determined by the Supreme Court upon
presentment to it of a concurrent resolution declaring the ground of
the wvacancy, adopted by a vote of two-thirds of all the members of
each house of the Legislature.... {(Emphasis added)

North Carclina. The North Carolina Constitution treats physical and

. . o
mental incapacity separately as follows:

The Governor may, by a written statement filed with the
Secretary of State, declare that he 1is physically incapable of
performing the duties of his office, and may thereafter in the same
manner declare that he is physically capable of performing the duties
of his office.

g8
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The mental incapacity eof the Governor to perform the duties of
his oftice shall be determined only by joint resolution adopted by a
vote of two-thirds of all the members of each house of the General
Assembly. Thereafter, the mental capacity of the Governor to perform
the duties of his office shall be determined only by jeint resolution
adopted by a vote of a majority of all the members of each house of
the General Assembly. In all cases, the General Assembly shall give
the Governor such notice as it may deem proper and shall allow him an
opportunity to be heard hefore a Joint Session of the General
Assembly before it takes final action. When the General Assembly is
not in Sessjon, the Council of State, 2 majority of its members
concurring, may convene it in Extra Session for the purpose of
proceeding under this paragraph.

Oregon. Oregon, in 1859, departed from previous procedures in other
states by providing for gubernatorial disability by statute rather than by

constitution and by vesting the determination authority in a special board rather

than in the courts. The Oregon statute provides i:h:alt:S’Z

Whenever it appears that the Governor is unable to discharge the
duties of the office, the person next in line of succession to the
office of Governor or the person who is Chief Justice of the Supreme
Court of Oregon may call a conference consisting of the person who is
Chief Justice, the person who is chief medical officer of the state
hospital in Salem and the person who is dean of the University of
Oregon Health Services Center.... After the examination...they
shall conduct a secret ballot and by unanimous vote may find that the
zovernor is temporarily unable to discharge the duties of his office,

Other examples of constitutional provisions dealing with the disability of
the chief executive may be found in the Model State Constitution and the United

States Constitution.

Model State Constitution. The Model State Constitution suggests the

following language be wused tfo provide for gubernatorial disability and
58

SUCCession :

The supreme court shall have original, exclusive and final
jurisdiction to determime absence and disability of the governor or
governor-elect and to determine the existence of a wvacancy in the
office of governor and all questions concerning succession to the
office or to its powers and duties.
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The Model State Constitution is silent as to who should initiate action to

determine gubernatorial inability. The explanation given for this is that as a
matfer of established law, the next in line of succession would he the proper
person to initiate such action. However, since there is the possibility that the
next i line may hesitale to Dring such action because of political reasons, such
as lovalty to the governor or fear of retaliation, there should also be allowance
for other state officers to initiate disability actions. Thus, by remaining silent
as to who is to initiate action, the Model deliberately leaves the question of
standing, "to the discretion of the court and for the development of the law in a
traditional case-io-case manner In response to real, though not wholly

foreseeable, problems” .59

The United States Constitution. On February 10, 1967, three-fourths of

the states ratified an amendment to the United States Constitution whereby the
President may transmit a written declaration to the President Pro Tempore of the
Senate and the Speaker of the House of Representatives declaring the
President’s inability to discharge the duties of the office. The Vice President
then becomes "acting President” until such time that the President transmits
another written declaration to the same persons declaring that the individual is
again capable of discharging the duties of the office. An alternative is also
provided whereby the Vice President and a majority of either of the principal
officers of the executive departments, or any other body which Congress may
provide for by law, may similarly file a written declaration that the President is
unable to discharge the duties of the office. This declaration is made to the
President of the Senate and the Speaker of the House of Representatives. The
Vice President immediately assumes the powers and the duties of the office as
acting President. The President may transmit a written declaration to the same
declaring that no inability exists and the President shall then resume the powers
and duties of the office. However, if the Vice President and a majority of either
of the principal officers of the executive department or any other such body as
Congress may provide for by law, fransmit, within 4 days, a written declaration
of the President’s inability fo discharge the powers and duties of the office to
the President of the Senate and to the Speaker of the House of Representatives,
and if Congress upon a two-thirds vote of both houses determines that the
President is unable to discharge the duties of the office, then the Vice

President will continue to discharge the duties of that office.
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The provisions of the Model State Constitution, the Model Execulive

Article, and the United States Constitution have been included in Appendix J
since these provisions represent the thinking and efforts of political experts

and concerned citizens on the subject of gubernatorial disability.

Hawaii's Constitution obvicusly does not provide for gubernatorial
disability in the more comprehensive manner of these state constitutions
discussed in this section. The examples of provisions on gubernatorial
disability presented in this section may serve as models for revision if such
action is deemed advisable. However, it should be kept in mind that generally,
a comprehensive provision on gubernatorial disability would appear to cover at
least 3 areas: (1) specification of the grounds or causes indicating that a dis-
ability exists; (2) designation of the person or persons authorized to initiate 3
disability challenge; and (3) designation of the person or agent responsible for

rendering a determination on the disability question.

Removal

impeachment of Governor, Lieutenant Governor, and Administrative

Executives. Constitutional provisions involve controversy in 3 areas: which

tribunal has the power to try impeachments; what are the causes for

impeachment; and which officers are liable to 1'11}p<e<';1(,‘ihment?60

Method for Impeachment and Trial. All state constitutions, except that of
Oregon, have provisions for impeachment proceedings concerning the removal of
the governor. Of the 49 states, 47, including Hawaii, empower the legislature
to impeach the governor, Alaska provides that the senate bring impeachment
proceedings, and Nebraska provides that the unicameral legislature may impeach
the governor. The Hawaii Constitution states that, '"the house of
representatives shall have the sole power of impeachment of the governor and

Heutenant governor and the senate the scle power o try such img}eachments”.61

The court of impeachment in 45 states, including Hawaii, is the senate.

In Nebraska, the state supreme court sits as the court of impeachment. The
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Missouri Constitution provides that the governor shall be tried by a special
commission of eminent jurists to be elected by the senate. New York requires
that the senate and court of appeals jointly vote for impeachment, and in Alaska
the house sits as the court of impeachment. (See Appendix K for the
constitutional impeachment provisions of the above states.) The Hawaill
Constitution provides that when the senate tries impeachments, the chief justice

shall preside.

Most of the state constitutions, including Hawail, specifically empower the
legislature alone to impeach and try the lieutenant governor. Two states,
Missouri and Nebraska, require that the state supreme court sit as the court of
impeachment. New York constitutionally requires that the impeachment court
consist of the senate and the court of appeals sitting together. In Hawaii, the
method of impeachment and trial of the lieutenant governor is the same as it is
for the governor. Eight states do not provide for a lieutenant governor.&

Trial by the senate rather than by some other group has been questioned
because of the fear that the senate may use impeachment or the threat of
impeachment for political warfare involving disputes between factions and
parties. On the other hand, allowing the senate to try impeachments is
generally supported by most commentators and is the practice of most states and

the United States .63

In Hawaii, appointive officers for whose removal the consent of the senate
is required may be removed from office by impeachment. The legislature may
provide for the manner and procedure of removal by impeachment of such
officers.64 There are, however, no statutory provisions which cover this

matter.

Causes for Impeachment. The constitutional grounds for impeachment are

of significance as they relate to the governor and other members of the
executive branch, depending on whether the legislature has the power to
determine the causes for impeachment or whether the causes are specifically
stated in the constitution. Most state constitutions have general provisions

such as high crimes, misdemeanors, malfeasance, freason, or bribery statedd as
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the usual charges which may Dbe levied by the lower house of the legisiature
against the governor, but no constitution is specific on what constitutes an
impeachable effense‘gs Only a few states such as Alabama, Indiana, Missouri,
Oklahoma, South Dakota, and West Virginia explicitly include incompetence or
incapacity as causes for impeachment. The Hawail Constitution states that the
causes for impeachment may be provided by s{atute.66 However, there are no

statutery provisions concerning this matter.

It may be argued that the constitution should explicitly state what
constitutes grounds for impeachment so that the legislature may not arbitrarily
make such a determination. On the other hand, the inclusion of specific
grounds for impeachment in the constitution decreases the flexibility of the
impeachment provision and mayv not be necessary if the governor is protected by
constitutional provisions requiring an eXtraordinary majority to inifiate

impeachment proceedings.

Number of Votes Required for Impeachment. Most state constitutions

require that an extraordinary majority, e.g., three-fifths or two-thirds of the
members elected to the lower house be the impesaching body and that two-~thirds
of the members elected to the senate sit as the court of impeachment. If an
extraordinary majority is required to start impeachment proceedings, it will be
extremely difficult to impeach the governor. While very few governors have
ver been impeached, maintenance of the provision is advocated, nevertheless,
because the power of legislative impeachment supposedly keeps the governor in
check. It can be argued that the number of wvotes required in either house
should be decreased if a sironger legislative check on the governor is desired.
On the other hand, if a strong executive is favored, then an extraordinary
majority shounld be required in order to protect the governor from legislative

67
harassment.

Although the impeachment power is rarely used, ifs presence in a
constitution serves as a potential deterrent to flagrant abuse of office. and
where extraordinary action is required, as a means whereby the governor,
lieutenant governor, and administrative officers can be removed f{rom office. In

some states the governor may be recalled. In Hawaill, however, there are no
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statutory procedures for carrying out the constilutional impeachment provision,

nor are there any constitutional or statutory means of recalling the governor.

For a discussion on recall, see the Hawaii Constitutional Convention

Residence Requirements for State Officials

In 1868, the committes on the executive at the Hawail Constitutional
Convention recommended that the residence requirement for a governor's
appointee be reduced from 3 vears to one year. The committee believed that
though Hawail should not be inhibited from drawing upon talent from throughout
the nation because of the 3-vear residence requirement, it was necessary that at
least a one-~vear residence period be imposed for a person to become familiar

, . . . . 688
with Hawall and thereby use the person’s falents most effectively.

The committee, however, recommended that the recruitment of the
president of the University of Hawail not be limited to Hawaii. [t reasoned that
administration of education was generally uniform and that there was less of a
need to adjust to local conditions and problems.ég

The entire convention accepted the recommendations of the commiftee and

the voters of Hawail subsequently ratified the amendment.

Since 1968, considerable controversy has been raised over wvarious

durational residence requirements such as those in the Hawail Constitution.

In 196%, the U.S. Supreme Court ruled that a2 durational residence
requirement Tfor public welfare benefits was unconstitutiona}?g and in 1972, a
durational residence reguirement for voter registration was declared
unconstitutional.ﬂ These decisions maintained that such durational residence

requirements violated the Equal Protection Clause of the U.5. Constitution.
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In 1872, the Hawail Supreme Court held that Hawall's 3-~vear durational
residence reguirement for public empi@ymeznz{'g was invalid. *® The Court stated
that a "durational residence reguirement does not provide a rational connection
for determining whether an applicant has the capacity and fitness to adequately

serve as a public employee".

To conform with the decisions rendered by the Hawaill and United States
Supreme Courts, the 1976 Hawall legislature eliminated durational residence
requirements for public emplioyees, though they retained durational residence
requirements for public offioia}s.% In 1977, however, the legislature reinstated
the durational residence requirement for public emp}oyees.% The legisiative
conference committee on the 1977 bill reasoned that it was the State’s "obligation
to insure the comfortable economic existence of its residents now and in the
future”. It sought to contain high unemployment among residents and

5

uncontrolled growth of the State.‘° This residency requirement was voided in

federal court.

The constitutionality of enactments such as this has been questioned
elsewhere. In Alaska, the state supreme court held that the state could not
give preference in government employment to those who had lived in Alaska for
one vear. It held that the state's interest in reducing unemplovment among
Alaska residents was not so "compelling” te justify infringement on the right to

77

wr ol
travej.

Whether Hawail's residence requirement for state officials wviolates the
Equal Protection Clause of the U.S. Constitution would therefore depend on one
of 2 tests. It may depend on the rational basis test as used by the Hawaii
Supreme Court which states 'classification must rest upon some ground of
gifference having a fair and substantial relation to the object of the
1egis§ation”.?8 It may also depend on the "compelling” state interest test which
states that if a constitutional right exists and if the law infringes on that right,
that law is unconstitutionat "unless shown to be necessary to promote a

'compelling’ governmental interest”, &



THE EXECUTIVE

Constitutionality notwithstanding, the arguments for and against

durational residence requirements for state officials are:

(1 A durational residence requirement is necessary for a person
to become familiar with Hawaii's conditions and problems.

{2) A particular state's governmental affairs are foo complex to
be understood in less than one year.

(3) Repeal of a durational residence requirement would be
inconsistent with requirements for residence of other public

employees.

{1; Since governmental affairs within the United States are not
that different that experience in one state cannot be applied
to another state, durational residence requirements would be
a hinderance in recruiting the best talent from the nation.

(2> Since there is no durational residence requirement for voting,
there should not be any for holding public office.

{3} Durational residence requirements for appointed public
officials are not common features of most state constitutions.
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MISCELLANEOUS POWERS

Military Powers

Most state constitutions provide that the governor shall be the
commander-in-chief of the military forces of the state. The Hawail Constitution
states that the governor "shall be commander in chief of the armed forces of the
State and mav call out such forces to execute the laws, suppress or prevent
insurrection or lawless vioclence or repel invasion”.} This power serves 2 basic
purposes,; first, it empowers the governor to defend the state against external
threats; and second, it provides additional support in carrying out the
governor's constitutional responsibility for "the faithful execution of the laws”,
particularly by enabling the governor to declare martial law. Moreover,
designating the governor as commander-in-chief serves to subordinate the
military to civil power and thus assures that the user of military force shall

ultimately be accountable to the pecple.

Several safeguards surround the governor's use of the military and

martial lIaw. The Hawail Bill of Rights provides that:2

The power of suspending the privilege of the writ of habeas
corpus, and the laws or the execution thereof, shall never be
exercised except by the legislature, or by authority derived from it
to be exercised in such particular cases only as the legislature
shall expressly prescribe.

In addition, several court decisions have established that the legitimacy of the
imposition and exercise of martial law is subject to judicial review. For a
further discussion of these safeguards, see Hawaii Constitutional Convention
Studies 1978, Article 1. Bill of Rights.

In the past the military power of the governor has been generally
regarded as minor and dormant. Governors, however, have sometfimes used

their states' militia in natural and manmade disasters and emergencies, and in
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the 1960's and early 1970's for guelling civilian unrest. Given the unpredictable
form of each of these events, it iz difficult constitutionally to spell oul specific
procedural and funectional restrictions on the governor's possible abuse of

military power and still retain the full capability of such power.

Executive Clemency

Executive authority to grant clemency has 1its roots as a crown
prerogative under Anglo-Saxon cemmon law. In its American adaptation, it is
commonly viewed as a function of the separation of powers doctrine where the
execulive acts as a check on mechanical jurisprudence which might work harsh

results in individual cases. The Hawaili provision reads:

The governcr may grant reprieves, commutations and pardons,
after conviction, for all offenses, subject to regulation by law as
to the manner of applying for the same.

In Hawaii, this power has been interpreted to include pardoning offenses

against county ordinances as well as the laws of the State.4

Constitutional provisions similar to those of Hawaii are found in most of
the other states. A reprieve posipones the execution of sentence while
commutation permits the substitution of a lighter penalty for a heavier one.
Pardons may be full where subseguent evenis prove a convicted person
innocent, or lmited where a legal disability resulting from conviction is

removed .,

The most common exceptions to executfive clemency are cases involving
impeachment and treason. In some states the legislature is authorized to
restrict by law the exercise of the governor's power to pardon. The legisiature
is empowered to regulate the manner of applying for executive clemency in at

least 29 states, including Hawaii.

A few states, in addition to the traditional powers in this area, permit the

governor to remit fines and forfeitures. The Hawaii Constitution includes an
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unusual provision which enables the legisiature, by general law, to extend
executive clemency by authorizing the governor 7...to grant pardons before
conviction, to grant pardons for impeachment and to restore civil rights denied
by reason of conviction of offenses by tribunals other than those of this

State'. 2

To date, the legislature has not implemented this clause.
The principal issue raised by executive clemency is whether this power
should he vested in the governor zlone or shared with or delegated to other

boards and agencies. The Mode!l State Constitution finds that in addition to

legal and political considerations, executive clemency involves complex
judgments of a correctional and behavioral nature and for this, governors are
neither trained to make such decisons nor can they be expected to have any
special interest in doing so. Consequently, it provides that: "The
governor...may delegate such [clemency] powers subject to such procedures as
may be prescribed by law.”6 This provision, while recognizing the clemency
power to be executive in nature, leaves room for legislative development in the
creation of expert or professional beards to deal with these matters. Presently,
in about a fourth of the states, the practice is to share gubernatorial clemency

powers with a board or an executive council.

Judicial Appointments

The qualities deemed essential for a judge include such traits as
professional competence, intellectual ability, integrity of character, and a
knowledge of human reiations.7 Since no reliable yardsticks have been
developed for measuring these qualities, the search for the best judge usually
turns toe a search for the method which would most likely produce the best
judge. In keeping with Hawail's tradition of an appointive judiciary, the
delegates to the 1850 Constitutional Convention chose gubernatorial appointment
as the method for selecting judges. The delegates to the 1968 Constitutional
Convention heard considerable discussion on other methods of selecting judges,
but decided instead to retain the appointive system.S Article V, section 3,

states:

109



THE EXECUTIVE

The pgovernor shall nominate and, by and with the advice and
consent of the senate, appoint the justices of the supreme court and
the judges of the circult courts.

The system of appointment by the chief executive is presently used by 9 states,

Puerto Rico and the federal judiciary.g
Arguments in favor of the appointive system inciude:

{13 The appointing officer can develop the staff and resources to
obtain information and make intelligent assessments of judicial
candidates.

(2} The appointing official is clearly responsible for the quality
of judicial applicants, and a series of bad appointments can
be politically damaging.

(3) The appointive system can produce a balanced as well as a
gualified judiciary--in that the governor can appoint certain
candidates with particularly good qualifications,
notwithstanding that they have little political backing.

(4) The appeintive system will produce gualified candidates who
would not otherwise subiject themselves to the rigors of a
political campaign.

(5) A judge, once appointed to the bench, is not obligated to the
executive or anyvone else, but is responsive and obligated
oniy to de justice according to law and conscience.

(6) The appointive system at the federal level and in Hawaii has
produced judges of generally high caliber.

Some of the arguments against the appointive system are:

{1 The appointive method, far from divorcing judges from
politics, increases the political considerations involved in the
selection of judges since the appointing officer is a political
officer subject to political pressures.

{2) Appointment by the governor and confirmation by the senate
undermines the independence of the judiciary and destroys
the separation of powers of the 3 branches of government.

{3) An appointive system is inherently undemoccratic in that it
deprives the people of direct control of the judicial branch of
the government.
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{4y Even where judicial appoiniments must receive confirmation
by somebody independent of the appointing officer, there is
no substantial protection against inferior selection. At best,
confirming bodies have only a veto power--while they may
reject one appeintee, thev cannol be certain thatl the next
appointee proposed will be better gualified.

{5y Ewven if the governor makes a series of bad appointments the
pecple will not necessarily reject the governor at the pelis
because the individual may be a good governor in all other
respects.

(6) Judges who are selected by the governor may become
subservient o the executive.

For further discussion of alternative methods suggested for the selection

of judges, see the Hawaii Constitutional Convention Studies 1978, Article V:

The Judiciary .
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Appendix B

F AT AT
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{RTT citations to

Duties
Prosecution of eslecticn law vioclations.

Membership on the Contested Presidential Electors
Committee.

Institution of proceedings on unauthorized disclosure
of legisliative testimony.

Position in the order of succession to the governor.

Head of department to administer and render state legal
services, including furpishing of written legal
opinions to the governor, legislature, and state
departments and officers; representing the State in
civil actions in which the State is a party; approval
of legal documents; approve as to legality and form,
all documents relating to State for the state
acquisition of real property; prosecution of cases
involving violations of state laws, agreements, and
uniform laws. Also administration of the commission
to promote uniform legisiation.

Approval as to form of surety bonds for cificials.
Appearance for the State in all cases in which the
tate is a party except where the director of rhe
office of consumer protection represents the State.
Prosecution of offenders and enforcement of bonds and
other obligatiocns in faver of the State. Prosecution

of vieplations on public thruways and property.

Conduct of investigations of alleged wviolations of the
law.

Giving and filing of opinions,

Advising, counseling, aiding, and assisting public
officers.

Counseling, aiding, and assisting the poor on request
of the governor or a department head.

TATUTORY DUTIES OF THE ATTORNEY GEN

Sec.

Sec.

Seg.

Sec.

Citation



Duties Citarion

Receive and review personal history statements submitied
to the departwent of personnel services, Sec. 28-53.1

Accountant for all fees, bills, monevs collected by

department. Sec. Z8-7
Responsibility for assistant, deputies, and clerks, Sec., 28-8
Legal services for acguisition of rights-of-wav. Sec. 28-9

Appointment and commissioning of investigators and

security investigators. Sec. 28-11
Authorization and control of security zuards. Sec, 28-11.5
Use of official seal to verify documents, Sec. 28-12

Registration and issuvance of certificates of didenti-

fication. Sec., Z8-34
Administration of the bHureau of crime statistics. Sec., 28-51
Administration of the organized crime unit. Sec. 28-71
Initiation and taking of action to secure federal aid. Sec. 29-12
Recovery for the State of excess expenditures. Sec. 37-42

Approval of all statements and schedules related to
rhe issuance of state bonds. Sec. 39-95

Approval for destruction of all records and papers
kept on file with the comptroller. Sec. 40-10

Review of department's uncollectible accounts. Sec. 40-82

Approval of form of bonds required under the state
insurance law. Sec. 41-5

Rendering of opinions on the construction and inter-
pretation of civil service and public employment
compensation laws at the request of a county or
state department head. Sec. 76~

Attorney for the civil service commission. Sec. 76~47
Certification of public officers on employee's refusal

to testify or appear before any hearing relating to
the affairs of the State. Sec. 78-10

-
(]
[y



Duties Citation

L]

ot
ot
o
[
it
<
o)
PWJ
o

Legal adviser to the beard cof {rustees o
pubiic emplovees health fund. Sec. 87-16

Legal adviser to the board of trustees of the
emplovees' retirement svstem. Sec. 88~29

Enforcement of the provisions regarding public agency
meetings and records. Sec. 92-12

Withholding state records from the public relating to
preparation of the prosecution or defense of any

proceeding which the State is invelved. Sec, 92-51
Custody of government records submitted for disposal. Sec. 94-3
Institution of condemnation proceedings. Sec., 101-14
Approval of governmental acquisition of real property. Sec. 107-10

Defense of all c¢ivil or criminal actions against
members of the national guard which occur during
performance of service. Sec. 121-26

Application for appointment of administrator or

guardian of property taken under the Civil Defense

and Emergency Act, Sec. 128-23
Petition for claim of damages filed by the government

relating to the taking of property under the Civil

Lefense and Emergency Act. Sec, 128-24

Designation of form of firearm registration. Secs, 134-2, 3

Injunction actions for violations of the law on fresh
fruits and vegetables. Sec. 147-2

Membership on the advisory committee on markets. Sec., 147-3

Injunction actions for violations of the law on exports
of fruits, vegetables, and nuts, Sec. 147-25

Injunction actions for violations of the law on exports
of flowers and foliage. Sec. 147-37

Review of appraisal of private property to be acquired
by the board of land and natural resources under the

public land laws. Sec., 171-17

Enforcement of payment under commutation proceedings. Secs, 172-3, 10



Duties

Imvestigations fo

r
5
X

on vioclations of the ground-water use law.

Legal services to the department of land and natural

regsources in connection with goil and water conservation

laws.

Approval of "Entry or Exit Census” forms used by the
department of planning and economic development.

Prosecution for violation of laws in respect to the
assegsment and raxation of property,

Supervision and direction for collection of taxes.
Attorney for the tax collector.

Action for the State for extra-territorial enforcement
of tax claims.

Prosecution for payment of inheritance and estate taxes.

Defend actions brought against the State under the
inheritance and estate taxes law.

Assistance in enforcement of general excise tax law.

Collection of delinguent taxes accrued under the {uel
tax law.

Approval of expenditures from the state highway fund
for legal expenditures.

Alternate mewbership on the multistate tax commission.

Artorney for the consumer advocate.

Prevention of unreasonable water rates for consumers.

Memberghip on the state highwav safety council,

Assistance to the insurance commissioner.

Advige and representation of the board of education
in actions to demote or terminate contracts of

teachers.

Application for commifment of mentally retarded
perscns at the request of the director of health.

the hoard of land and naturzl resources

Citation

Sec.

Sec.

€8]
[
“

Sec.

Sec.

Sec.

Secs,

Sec.

Sec.

Sec.

231~9

231-14

231-26

236-36, 40

236-42

237-8

243-12

248-9
255-2
269~

269-~27

297-12

333-27



cement of payment for care and treatment at
i nospi
Pursuit of nonsupport claims as reguested by the
department of social services and housing.

Artorney for the department of social services and
housing.,

Legal advisor to the criminal injuries compensation
commission.

Legal services for the Hawaii housing authority.
Determination of sufficiency of title to property on
which the Hawaii housing authority may construct

housing.

Select 2 representative to the state commission on
the status of women.

Attorney for the department of labor and industrial
relations.

¥iling coumplaints of unlawful employment practices
or discrimination.

Reception of order by the department of labor and
industrial relaticns to dismiss uniawful employment
practice on discrimination charges.

Enforcement of labor disputes and public utilities law.

Actions to recover benefits under the employment
security law.

Approval of settlements over contributions under the
Hawaii emplovment security law.

Enforcement of provisions of the Hawaii employment
security law.

Enforcement of judgments for unemployment contributions,

interests and penalties in other states or for other
states.

Prosecution of actions against emplovers for failure
to give security under the workers' compensation law.

Sec.

Sec.

Sec.

Sac.

Sec.

Sec.

Sec,

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Citation

346-37.5

346-39

351-65

3565

359G~11

371-3

378-4

378-7

381-10

383-44

383-75

383-103

383-108

386~123



Duties

Application, on behalf of the bank examiner, for
appointment of a bank receiver.

Appointment of rsceliver for fiduclarv company.
Conduct civil actions, suits, and proceedings begun
by the director of regulatory agencies under the

Hawaii Bank Act.

Member of beard of review for application for license
as industrial loan company.

Distribution of church assats upon dissclution.

Prosecute or defend all actions brought under the
Hawaii insurance law,

Recovery of fines levied by the insurance commissioner
related to insurance licenses.

Enforcement of the Iasurance Information Protection
Act.

Appeointment of receiver for mutual and fraternal
benefit society.

Action to enjeoin fraternal benefit society from
conducting business upon rveguest of the insurance

commissioner.

Membership on the board of examiners of abstract
makers.

Counsel for the motor wvehicle industry licensing board.
Recovery of bonds filed with the boxing commissioner.
Enforcement of cemetery administrator's accounts,.

Prosecution of violations of the laws of the practice
of chiropractics.

Intunction action inveolving outdoor advertisement
or billboards.

Injunction actions against violatiocns of degree
granting Institutions law.

Appointment and regulation of notaries public.

Citation

Sec,. 401-172

Sec., 402-5

Sec. 403~148

Sec., 408-8

Sec, 419-8

Sge. 431-37

Sec. 431-405

Sec. 431H-6
Sec. 433-14
Sec. 434-27

Sec. 436-2

Sec. 437-31
Ser., 440-11
Sec. 441-44
Sec., 442-20
Sec. 445-120

Sec. 446D-14

Secs. 456-1 to 18



Duties

injunction actlens for vielations of the laws on
practice of nursing.

Attorney for the board of examiners of dispensing
opticians.,

Legal adviser to the state board of photeography.

Prosecution to revoke or suspend private investigator
iicenses.

Legal services to the board of registration of pro-
fessional engineers, architects and survevors,

Application for injunction of vielation of public
accountancy law.

Approval of settlement of claims against the real
estate recovery fund.

Enforcement of antitrust laws.

Prosecution of actions for viclation of fair trade
regulations.

Institution of criminal proceedings under the
franchise investment law.

Approval of form of surety bonds issued by the deputy
director of weights and measures,

Reception of notice of land court registration.
Centest applications to have title to land registered.

Reception of notice of failure to file plan for sub-~
division of land.

Action on discriminatory practices in real property
transactions.

Trustee of charitable trusts.

Representation of the State in certain family court
hearings and appeals.

Defense of the interests of the department of social
services and housing in petitions for termination
of parental rights.

120

Citation

Sec.

Sec.

Sec.,

Sec.

Secr,

Sec.

Secs.

Sec.

Sec.

Sac,

Sec.

Sec.

Sec.

458-10

462-11

4634

46467

466-11

467-21

480-1

4818

482E-8

486~7
501~42

501~44

502-24

to 24

Secs. 312-10, 14

Sec.

Sec.

Sec.

554-8

571-54

571-62



Duties Citation

Representing the director of social services and housing
in adoption proceedings. Sec. 378-

5]

Establishment of the existence of ceollusion in divorce

proceedings. Sec. 580-8
Represent Hansen disease sufferers in divorce proceed~

ings. Sec. HBO-44
Application to state circuit courts for injunction

of violations of the law. Sec. 603-23
Maintenance of action to enioin false advertising. Sec. 603-23.3
Maintenance of actilon for unauthorized practice of law. Sec. 605-15.1
Application of orders of quo warranto. Secs. 659-2, 4, 47
Objection te imprisonment on criminal accusations, Sec. 660-26
Institution of suit in any civil action by the State. Sec. 661-10

Represent the State or state employees in actlons

under the State Tort Liability Act. Sec. 6627
Reception of notice of hearing on boundary disputes

before the commissioner of boundaries, Sec. HBOHL-T
Enforcement and administration of escheat laws. Secs. 665-1 to 21

Issuance of expungement order rescinding certain
records of arrest for persons arrested but not
charged or convicted of a crime. Sec. 831-3.2

Investigations relating to the Uniform Criminal
Extradition Act. Sec. 832-4

Investigation and prosecution of violation of
organized crime law. Secs. 842-1 to 12
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S5tate

Mississippil

South Carolina

Texas
Budget-making
Source:

Appendix D

STATE BUDGETARY PRACTICES

Budget-Making Authority

Commission of Budget and Accounting. In-
cludes Governor as ex officic chairperson;
Lieutenant Governor; Chairperson, House
Ways and Means Committee; Chairperson,
House Appropriatiens Committee; Chairperson,
Senate Finance Committee: President Pro
Tem of Senate; Chairperson, Senate Appro-
priations Committee, one member of Senate
appointed by Lieutenant Governor:; Speaker
of the House; two House members appointed
by Speaker.

State Budget and Control Board. Includes
Gevernor as Chairperson; Treasurer; (Comp-
troller General; Chairperson, Senate
Finance Committee; Chairperson, House
Ways and Means Committee.

Governer, Legislative Budget Board.

authority in all other states ig in the governor.
Book of the Statesg, 1876-77 (Lexington,

Ky.: Council of State Governments, 1976},

pp. 124-127.
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Appendix F

T 3 ; b
LEGISULATIVE PROCEIDURE: EXECUTIVE ACTION
Fate of bill
Davs afier afler adiournmend
ik el A - Tiem zetn
becames baya afler Daye after on apros Viender reguired
law {before which bill which bill Legislature Priation i Houae and
adfourm. becomer law diey may recall Governor may by Srmale o pass
Ztaie or other meni} unless wnless uniexs 5l before reiurs bill bidEs oo itermg
Furisdection vetoed® veloed® igned® Goeernar aciz before gelion Aroun Other creer vriola)
Alabmme, o .., ... L] e iq * w* b 4 Majorizy zlected
R LT S 15 20 . s . (b} an Three-fourths ciected
ACEEONR. Lo iiinaay L 10 “e * " * s Two-ttxirds eiected
Arkansas. . $ 2018} P * . w* .. Majority elevied
Callfornia. . ... 12ie) g} . s b} . Twotheirds cleetad
Colorado. .. .vv.ues m 30{c) . * - * * Two-thirds elected
Connecticut .. ... Sie f) 1555} L. * ae - .- Tworthsirds slecred
DelaWAr®. e e 18 . 30{ed #{g} . * .. Theee-Elthy sierted
Flocida ., ucceiaan 7ie) 15{e} «s * .. # +* Twotrnirgs prevent
Georgls (D)oo us 3 3041} . . e *x e Twoethyirds wincied
Tawall B ....ou.. 10{e} 4525} e} - .. * (% e Twoethaleds elected
F-ES ST Y 3 10 . P . * . Twoutiairdy presnnt
FEHT T U orie] 90{k) .e .- Jeil} * . Three- fifthy elected
Tndinmd, oo vnsrnne 1 7 .. R 3 . ae . Mamr:ty riecteg
JoWaA. cooriianniaan 3 {m} . * - L * Two-tizisds eiected
FADAA®. crienrennns 10 10 .. * v H e Two-thirds elected
KantuckY .. vanorar 10 14 . .s P * e Majority elecind
Louisian® (M)...... 10(e, 5} 20{e.6) . . . * .e Two-thsirds elecied
Mnlne,..... Caeinas 3 {s} . k4 .. Ve .. Two-tFyirds prevent
Mecyland (h)... ... 5 30 - . * * (o} * Three-fifths elocted
Massachusetts. . ... 10{e) e !02 - * (1 + () - Two-thirds present
Michigam. ., ..., ... idfed) .. 140} * ‘e -, * Twothirds elected
and serving
Minnesota, .. ..... 3 ‘s i b . k3 . Twothrirds elected
Mistdssippt, . ovsyne 5 15{p) .. . .- + Two-thirds slected
Missouri. ... ...aa. {a) {r) .. .. v s {b} . Two-thirds eleied
MOBIATA L L uaiiaa 5 25{e) . # * * +* Two-thilrds present
Nebrasks, . .vaiuan 3 g .. * * *(a} . Three-fifths ciccted
Nevada........... 5 10 . » * . o Twoeytrirds ciected
New Hampshire, | 5 .. SN * H as . Two-thirds pregent
New Jerany. - ... ... 16(8) 45 (u} ‘e - *(b) - Twothizds efected
New Mexleo, ...« 3 va 20{v) & . * . Twa-thirds present
New York . .. ..., 10403 . wfc) x . * . Two-thirds electrd
North Carellna, .. {w} w} {w} . ‘e {w} e e tcaarieaas
MNorth Dakota R 3 15(e} .. .. - - * Twa-rhirds elected
Qhlo, ., .iiiuriinn 19 1% . * * . Three-fifths clected
Oklahoma. . ....... 5 . 13 ¥* . a* . Twonthhirds elected{x)
4 17150 S 5 0 .o *® * g - Twothirds preseat
Pennsylvaaia..,,., 10{¢) 30{e) . * . * (b} s Two-thirds elected
Rhode Island. . ... 6 10¢c} .. .- - . .. Three-filthy presest
South Carolina, . 3 {n} . * . * * Two-thiirds present
Seuth Dukote. . ... 5 15 . * “ Two.thirds elecred
Tenzesses, | 5 10 e e .. -ﬁr(h} e Majority elected
Texus 10 20 we * i * .. Two-t hirds present
Utak, 5 10 .. * - +* an Twout hirds elecred
Verrmont. e 5 .. (¥} * .. .. .. Twa-thirds present
Virginia. . ..., vame te) .. 30(c} . +* o“ F 3 Twe-thirds present{z}
Washington....,,., 5 10 - .- s * oo Twa-t hirds present
West Vieginis .. 15{aa} .. Ed . * -« ‘v‘a:orny electediab}
Wisconsla_ |, . a(f) o o{f} * s -+ +“ Two-thirds preseot
Wyoming. .. ...... 15{e,ac) .. * ¥ +« P Two-t hirds elected
Americin Sarooa, ., 10 e 30 - +* “* .. Two-t hirda elecrediad)
Cuam.. ... ........ 10 . 30 . .. -+ . 14 men
Puerto Rica, , .. 10 19 30(c) . .. + P Two-t Rirds slected
TP i uans 10 30 . .s .. -« .. Three-fourthy slected
Virgtn Islanda. || 10(6) . 30ty .. Yo * “Two-t hirds elecesd

*Sundars excluded,

fal Bill rrturned to house of origia with objectionn

(n) The varnar caft alxo reduce itema in appropriations measures,

{ei Sundayy inciuded; Penaayivania, if the lasc day fally on Suaday Governor has fallowing
Monday in which to act.

{d} Regular scssiona: The laat day which zither house may pass a bill ¢xcept statygtes calling
slections, statutes providing for tax levies or appropriations for usual current expenses of the
state, and urgency satuies, is August 31 of evenanumbered yeare. Al other billa given to the
Goveraor Suring the 12 d.xyt prior to August 31 of thar year beécome law unless veived by
Seprorntrer 30, Spacial sessiona: 12 dayw.

{e} Excent Sundays and legal ho‘ daye; Hawails eecept Saturdays, Sundaye, bolldaye, sod
any days in which the Lagistature i9 ig recess orior 10 its 2djcurnment,

Afrer receipt by Governar,
5 Only by origicating house

1 Constitution withnoida right 1o veto constitutional amendmenin.

M Vetoed bitls shall bereturnad 1o the sre:admg o“icnz of the house in which they originated
within 35 days from daie of adjournment, Suzh billa may he cnnsadetcd At any time within the
frac i daya of the nert reguiar «u'an for the purpose of ovarriding the veto.

{33 If Biil is preyented 1o Gavernor less than 10 days before adioyrnment and he indicates
he wxi‘. return it with ohiections, chés'amrc can cenvene on 45th fay afier adjournment
considar the obiecuons. I however, Legislature fails 19 convene, cies not Derome law,

{x)From pasrage. If & recess or adiournment prevesnta the raturn of the vetoed bl the Bill
and the Covernor's abicctions shall he fled wish the Seeretary of State within 58 ealendat
days of recwipy by Guvernor. The Secretary of State shall récura the il and the objections
to the griginating house promptly 4pea the ackt meeting of the same Legislature

M Amendatory veig,

\mb Billa forwarded to Governor during the last three days of the szasion must be denasited

{?:nnrﬂ

by Goverpor with Secrecary of State within 30 days after the adiournment of the
Assembiy. verner miust give hig agproval or bis ehiecuions if df
int Bill passmd in one smesion becomes Taw if not perurned wit
mestizag in Maine, and wi twa days alter convening of the next session in South Caralina,
{2} Afaryiand: nght af em veto on rupplermeniary approprialtion hills m:d £apital rone
struction 3, ordy, The peaeral appropriation bill qoay not be vetoed,

Book
Po.

Source:

(Lexington, Ky.:

{1
2

(pi Governor {a reqaired @ returns bifl 1o Legislature with his objections within three days
after hegihning of the next session.

1q) If Governor does not retyrn bitl in 18 days, &
eoine fow,

(r} Whes the Legislature adjourns, or recessey for a period of 30 daya or rmsore, the & Sovernar
may return within 45 days any bill or iesolation to the office of the Sﬂcrenary of State with
s approval ar zz'ucm for dizapproval. A bill yeised i odd yeurs ahall be peturned for conaid-
ergtion when the Loy ..(ure reconvenes the following yeat. In even years Legisiature 16 rée
conveane firgt \Vg-dnswc.:sy fatlowing Brat Monday in Sepiember for not more thaa 10 days w0
conyider vetoed hills.

{2} Itema vetted in any apprapnat ans hills may be restared by M vote on emtite bill. No
aphropriationa can be made in 2xcesa of the recommendationd conla ?.{d in the Loveraac's
budger unless by 2 36 vole. The eXceas approved Dy the 3 vote is subiect Lo vewn by the Goys
(=gl N

{tj If house of origin ia in iemperary ardisuroment pn 10th day, Sundmys :xr:e:)trd after
presentation 10 Governge, bill becomes 'aw on day house of origin reconveraes unisss returned
by Gowerher on that day. Governer may return bills vetced, suggesting amuniments, and
billy may be pasied in amended form, sohicct to approval by (}overnm— iz arrenged form witain
10 doaya afrer presesiiation to num.

() Bitla not sigaed by Governor do not bewomne Iaw if the 45¢h day afwer adjournment sine
die comen after (he legisiative year,

'w Vetaod Billy of 0dd- )ezr goysi0R Are aphject to override at the !az‘ownrg even-year sessl fon,

Lw) No vern; hill becomes law 30 days alter adjourament of geanion unitss otherwise expreasiy
dirseied.

\x] % in case of an emergency Messute.

(v} j{ adiournment occurd within three daye after paasage of n bifl andd Gavermar refuses
to sign it the il do=y not hecome law.

{2) Incigding maierity elecied,

{aal Five daya for spprogriations bifls

fab) ‘Budgct Bill and suppiementary appropriation bill reguire ¥ elecied.

fach Bill becomes law if ot filed with obiections with the Secrelary of Stais withia 15 daye
after adicummﬁa’“

tad) Reguires approval by Secretary of the Interior,

ioint resolution !s necensary for hill to bes

Council of State Governments, 1576),



State or gther
jurisdiction

Appendix G

SPECIAL SESSIONS
. Speciei 5@

Legislature may call™

Alabams

Alaska
Arizona
Arkansas
Californisa
Colorado
Connectiornt
Delaware
Fiorida
Georgla
Hawail
Idaheo
I1lineis
Indiana

Towa

Kansas
Kentucky
Leuisiana
Maine
Maryland
Massachusatts
Michigan
Minnesota
Mississippi
Misgouri
Montana
Nebraska
Nevada

New Hampshire
New Jersey
New Mexico
New York
¥North Carolina
North Daketa
Ohie

Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas

Utah

Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming
American Samos
Guam

Puerte Rico
TIPI

Virgin lIslands

Seurce: Ho
i

Abbreviations;

Ho

3 of memhership
/3 members, each house
Ko
No
Vete 2/3 members, sach house
Ho
call, presiding officers, both houses
call, presiding officers, both houses
Petition, 3/5 members, each house
2/3 members, each house
Ho
cgll, presiding officers, both houses
No

27
Perition 2

Jt.

Jr.

Petition 2/3 members, each house
Petition 2/3 members, each house
No
Petition majority, each house
Majority of each party
Petition maijority, =ach house
Yes
Ko
No
No
No
Petition majority,
Yes
No
Yes
Peritilon majority, each house
Pevition 375 members, =ach house
2/3 members, each house
3/5 members, each house
No
Jr. call, presiding officers, both houses
No
No
Petitvion majority, each house
No
No
Ko
2f3 members,
No
Ko
No
Petition 2/3 members, each house
No
Petition 3/5 members, esach house
Nof
No
Ko
Ho
Ko
No
Ko

each house

sach house

Legisiature may

determine sublect

2/3 vote each house

4
Tes™
st

Yes
No
Yesg
Yes
Yesd
Yes?
Yes
Yes
Yes

Yes
No
No
Tes

Limitation
on length
of seszipn

12 L im
c

None
None
None
60 ¢
None
None
20 ¢
Hone
None
e C
None
Hone
Rone
Kone
None
None
Hone
¥None
Tone
None
3pd

30 C
36 C
None
Nona
Hone
None
Hone
None
None
None
20

Mone
Hone

L L

3

Ky.:

L - Legislative days; € - Calendar days.
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)
'

special

[ wls]

£ 03

Miszouri

MIEE

Waakin

o
o
)
8
33

I
Arizona, Georgia, Maine, and New

Mexioo.

for an
by vote of

Arkansas:

T

;
of 2/3 membership f©
15 days; Kansas: 2/3 vote elected
members: Maryland: 2/5 vote for 30
additional days; Mississippi: 2/2 £
vote of those present may extend for
30 € days, no limit on extensions;

Nebraska: 475 wote, Virginia, 273
vote for up to 30 days; West Virginia:
2/3 vote; Puerto Eigor Joint resolu-
tion.

134

e
it
hou
cho
Indirect a ince
legislators' pau, per diem, or dail:
aliowance stops but session may con-
tinue. FNevada: no limit on allowances;
New Hampshire: constitutjional Iimit «on
expenses ©f 90 days or July 1, which-
ever ocourg first, lar

m

T

expenses for sps
constitutional il
travel allowance only,

nizational session.

Ko, If called by the Governor alone;
guestionable if calied as a result of
petition of members.

Cnly the Governor may call a special
gesgion; however, an extraordinary
segssion may be called by petition of
a majority of esach house or by a
majority of the members oFf the Com—
mitter on Organization in eack house.



Appendix H
GUBERNATORIAL TERMS

FOUR-YEAR GUBERNATORIAL TERM

Limited to Two Absolute Two-Term
No Limit on Succession Cannot Succeed Self Consecutive Terms Limitation

TWO-YEAR GUBERNATORIAL TERM

No Limit on Succession

Arizona Georgia Alabama Delaware Arkansas
California Kentucky Alaska Missouri New Hampshire
Colorado Mississippi Florida Rhode Island
Connecticut New Mexico Indiana Yermont
Hawaii North Carolina Kansas

Ldaho South Carolina Louisiana

Tilinois Tennessee Maine

fowa Virginia Maryland

Massachusetts Nehraska

Michigan Nevada

Minnesota New Jersey

Montana Ohic

New York Oklahoma

North Dakota Oregon

Texas Pennsylvania

Utah South Dakota

Washington West Virginia

Wigconsin

Wyoming

Source: Book of the States, 1976-77 (Lexington, Ky.: Council of $tate Governments, 1976), p. 1i3.



Appendix 1

COMPENSATION OF STATE GOVERNORS,
LIEUTENANT GOVERNORS, SECRETARIES OF STATE

State or other Lieutenant Secretary

jurisdiction Governor Governor of State
Alabama...ovevnnnn e 528,955 5 3,600 522,960
Alaska., . oo iiiinnaareeas fae e 50,000 43,999 p-1
Arizona. . vt rinanrieraans 40,000 e 24,000
ArKansas...veereanencan b 10,060 2,500 5,000
California...ciiiiinainnnernns 49,100 35,000 35,000
Colerado. . veresanes enea e 40,000 25,000 25,000
Connecticut.. iovunnn. Ceraa . 42,000 18,000 20,000
Delaware. v ieerernoacnrss e 35,000 12,000 18,720
Florida. s iinnianenacanns . 50,000 36,000 40,000
Georgla..veven. e Paie e 50,000 25,000 35,000
Hawaii....... e eraeeeeaan .. 50,000 45,000 b-1
Idaho, . veensocnnnrnass e 33,000 8,000 21,500
Illinois..... e s tacaaa e 50,000 37,500 42,500
Indiana. . .e.evennn Nerme it 37,000 23,500 23,500
IOWa. s v s anrsrnnnes S e rae e . 40,000 12,000 22,300
KanSaS . s v varvaserranacansnnss 35,000 12,275 18,500
Kentucky...ovuvu. veeaeneaa - 35,000 22,500 22,500
Loulsiana. vt iinaennranenas 50,000 26,500 35,000
Madne..oeveearinan fe e 35,000 ces 20,000
Maryland.......... et 25,000 44,856 24,000
MassachusettS..v.ovuv... cereean 40,000 25,000 25,000
Michigan.....ss. e 45,000 27,500 42,250
Minnesold..ooeusn.. Ceneae e 41,000 30,000 25,000
Missisgippi..... ... .. e 43,000 15,000 28,000
MiSSOUTL.ues e ineinsansnennan 37,500 16,000 25,000
MOnEATA s s v e creannans s enas . 30,000 24,000 18,000
Nebraska......... e ab e 25,000 25,000 25,000
Hevada. cv v ren s nneennanens 40,000 65,000 25,000
New Hampshire, . oo e eneeeenn 34,070 PN 25,4748
New Jersev....ova.. Cereere e 60,000 . 43,000
New MexIcO.uiiossos.. e 35,000 15,000 24,000
New York.oos e ovrieniennnnnn. 85,000 60,000 47,800
Nerth Carolina. . veune v, s 38,500 30,000 31,000
North Dakota. et eriavsnrensona 18,000 2,000 11,000
Ohi0. e rsessrionernnnananas ‘e 50¢, 000 330,000 38,000
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State or other Lieytenant Secretary

Jurisdiction Govarnor Governor of State
Oklahoma...... Cera e “on 542,500 824,000 818,300
(65 o =3~ 4o 7+ N 38,500 v 31,900
Pennsylvania.........vnen. NN 60, 000 45,000 35,000
Rhode Island....onuvans Ceeeaas 42,500 25,500 25,500
South Carolina....veeevna. caes 39,000 17,500 34,000
South Dakota..vsw.erscssssas - 27,500 4,200 17,500
Tennessee, s vvewusss s Ceheranaa 50,000 a 34,949
TEXAS . a v v nannnns feeeaes aeaee 63,000 7,200 38,100
Utah......... fheeaas e 35,000 b~2 21,996
Vermont...... feeae e 36,100 15,500 19,600
Virginia. . osueuernnrensanannas . 50,000 10,525 17,400
Washington. v rurennrsosarnas 42,150 17,800 21,400
West Virginda..... ooy, ‘s 35,006 . 22,500
Wisconsin..... Chea e s 44,292 28,668 22,140
Wyoming.veoavsenesnens e 37,500 ca 23,000
American Samoa. ... e ansens . 45,000 45,000 i
GUAM . s st e annnnnns e e . 35,000 30,000 vae
Puerto RicC..ueveuns et 35,000 e 28,500
0 cereceen v v 26,000

Source: Book of the States, 1876-77 (Lexington, Ky.:
Council of State Governments, 197€}, p. 116.

4. The Speaker of the Senate jis elected by the Senate from
among its membership and, by statute, is Lieutenant
Governor,

agency in charge of

g

b. Chief administrative official o
function:
(b~1) Lieutenant Governor
(b~2) Secretary of State



Appendix ]
PROVISIONS RELATING TO SUCCESSION

Model Executive Article
Section &4, Succession

If the Governor-elect dies, resigns, is disqualified, or fails to assumne
office, or if the Governor dies, resigns or is disqualified, the Lieutenant
Governor shall become Governor and hold office until the next election. If the
office of Lieutenant Governor becomes vacant, the Governor shall nominate a
Lieutenant Governor who shall take office upon confirmation by a majority of
both houses of the legislature. Provision shall be made by law for succession to
the office of Governor if neither the Governor nor Lieutenant Governor is able
to fulfill the responsibilities of the office. The Supreme Court shall hawe
original and final jurisdiction to determine the absence or disability of the
Governor or Governor-elect, to determine the existence of a vacancy in the
office of Governor, and concerning succession to the office.

Source: Suggested State Legislation - 1970 (Lexington, Ky.:
Council of State Governments, 1970}, p. 5.

Model State Constitution
(Art. V., sec. 5.08)

Buccession to Governorship.

(a) If the governor-elect fails to assume office for any reason, the pre-
siding officer of the legislature shall serve as acting governor until the
governor-elect qualifies and assumes office or, if the governor-elect does not
assume office within six months, until the unexpired term has been filled by
special election and the newly elected governor has qualified. If, at the time
the presiding officer of the legislature is to assume the acting governorship, the
legislature has not yet organized and elected a presiding officer, the outgoing
governor shall hold over until the presiding officer of the legislature is elected.

(b) When the governor is unable to discharge the duties of his office by
reason of impeachment or other disability, including but not limited to physical
or mental disability, or when the duties of the office are not being discharged
by reason of his continuous absence, the presiding officer of the legislature
shall serve as acting governor until the governor's disability or absence termi-
nates. If the governor's disability or absence does not terminate within six
months, the office of the governor shall be vacant.

{(c) When, for any reason, a vacancy occurs in the office of the
governor, the unexpired term shall be filled by special election except when
such unexpired term is less than one year, in which event the presiding officer



of the legislature shall succeed to the office for the remainder of the term.
When a vacancy in the office of the governor is filled by special election, the
presiding officer of the legislature shall serve as acting governor from the
occurrence of the vacancy until the newly elected governor has qualified. When
the presiding officer of the legislature succeeds to the office of governor, he
shall have the title, powers, duties and emoluments of that office and, when he
serves as acting governor, he shall have the powers and duties thereof and
shall receive such compensation as the legislature shall provide by law.

(d) The legislature shall provide by law for special elections to fill
vacancies in the office of the governor.

(e) The supreme court shall have original, exclusive and final jurisdic~
tion to determine absence and disability of the governor or governor-elect and
to determine the existence of a vacancy in the office of governor and all ques-
tions concerning succession to the office or to its powers and duties.

BICAMERAL ALTERNATIVE: Section 5.08. Succession to Governorship.
For '"presiding officer of the legislature” substitute "presiding
officer of the senate.”

United States Constitution
ARTICLE XXV

Section 1. In case of the removal of the President from office or of his
death or resignation, the Vice President shall become President.

Section 2. Whenever there is a vacancy in the office of the Vice
President, the President shall nominate a Vice President who shall take office
upon confirmation by a majority vote of both Houses of Congress.

Section 3. Whenever the President transmits fo the President pro tempore
of the Senate and the Speaker of the House of Representatives his written
declaration that he is unable to discharge the powers and duties of his office,
and until he transmits to them a written declaration to the contrary, such
powers and duties shall be discharged by the Vice President as Acting
President.

Section 4. Whenever the Vice President and a majority of either the
principal officers of the executive departments or of such other body as
Congress may by law provide, transmit to the President pro tempore of the
Senate and the Speaker of the House of Representatives their written
declaration that the President is unable to discharge the powers and duties of
his office, the Vice President shall immediately assume the powers and duties of
the office of Acting President.

Thereafter, when the President transmits to the President pro tempore of
the Senate and the Speaker of the House of Representatives his written declara-
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tion that no inability exists, he shall resume the powers and duties of his office
unless the Vice President and a majority of either the principal officers of the
executive department or of such other body as Congress may by law provide,
transmit within four days to the President pro tempore of the Senate and the
Speaker of the House of Representatives their written declaration that the
President is unable to discharge the powers and duties of his office. Thereupon
Congress shall decide the issue, assembling within forty-eight hours for that
purpose if not in session. If the Congress, within twenty-one days after
receipt of the latter written declaration, or, if Congress is not in session,
within twenty-one days after Congress is required to assemble, determines by
two-thirds wvote of both houses that the President is unable to discharge the
powers and duties of his office the Vice President shall continue to discharge
the same as Acting President; otherwise, the President shall resume the powers
and duties of his office.
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Appendix K

IMPEACHMENT PROVISIONS

ALASEA STATE CONSTITUTION
fArticte 11, Sec. 20}

SECTION 20. All civil officers of the State are subject to impeach-
ment by the legislature. Impeachment shall originate in the senate and
must be approved by a two~thirds vote of its nmembers. The motion for
impeachment shall list fully the basis for the proceeding. Trial on
impeachment shall be conducted by the house of representatives., A

supreme court justice designated by the court shall preside at the

trial., Concurrence of two-thirds of the members of the house is reguired
for a judgment of impeachment. The judgment may not extend beyond removal
from office, but shall not prevent proceedings in the courts on the same
oy related charges.

MISSOURT STATE CONSTITUTION
(Article VI, Secs. 1-3)

Section 1. Impeachment--officers liable~-grounds,.--All elective
exacutive officials of the state, and judges of the supreme courts,
courts of appeals and circuit courts shall be liable to impeachment for
crimes, misconduct, habitual drunkenness, wilful neglect of duty, cor=-
ruption in office, incompetency, or anv offense involving morzl turpitude
or oppression in office.

Section 2. Power of impeachment--trial of impeachments.--The house
of representatives shall have the sole power of impeachment, All impeach-
ments shall be tried before the supreme court, except that the governor
or a member of the supreme court shall be tried by a special commission
of seven eminent jurists to be elected by the senate. The supreme court
or gpecial commissicn shall take an cath to try impartially the perscn
impeached, and no person shall be convicted without the concurrence of
five-sevenths of the court of special commission.

Section 3. Effect of judgment of impeachment.--Judgment of impeach-
ment shall not extend heyond removal from office, but shall not prevent
punishment of such officer by the courts on charges growing out of the
same matter.
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Sec. 17. The Legislature shall have the sole power of impeachment,
but a majority of the members elected must concur therein. Upon the
adoption of a resolution of impeschment a notice of an impeachment of any
officer, other than & Judge of the Supreme Lourt, shall be forthwith served
upon the Chief Justice, by the Clerk of the lLegislature, whe shall there—
upon call a session of the Supreme Court to meet at the Capitol within ten
days after such notice to try the impeachment. A notice of an impeachment
of the Chief Justice or any Judge of the Supreme Court shall be served by
the {lerk of the Legislature, upon any Judge of the judicial district
within which the Capitol is located, and he thereupon shall nerify all the
Judges of the District Court in the State te meet with him within thircy
davs at the Capitol, te sit as a Court to try such impeachment, which Court
shall organize by electing one of its number to preside. ¥No person shall
he convicted without the concurrence of two-thirds of the members of the
Court of impeachment, but judgment in cases of impeachment shall net extend
further than removal from office and disgualification to hold and enjoy
any office of honor, profit, or trust, in this State, but the party impeached,
whether convicted or acquitted shall nevertheless be liable to prosecution
and punishment according to law. No officer shall exercise his official
duties after he shall have been impeached and notified thereof, until he
shall have been acquitted. (Amended, 1972.)

NEW YORK STATE CONSTITUTION
(Article VI, Sec. 24)

[Court for trial of impeachments; judgment.] & 24. The agsembly
shall have the power of impeachment by a vote of a majority of all the
members elected thereto. The court for the trial of impeachments shall
be compesed of the president ¢f the senate, the senators, or the major
part of them, and the judges of the court of appeals, or the major part
of them. On the trial of an impeachment against the governor or lieutenant-
governor, neither the lieutenant-governor nor the temporary president of
the senate shall act as a member of the court. Neo judicial officer shall
exercise his office after articles of impeachment against him shall have
been preferred to the senate, until he shall have been acquitted. Before
the trial of an impeachment, the members of the court shall take an opath
or affirmation truly and impartially to try the impeachment according to
the evidence, and no person shall he convicted without the concurrence of
two=thirds of the members present. Judgment in cases of impeachment
shall not extend further than to removal from office, or removal from
office and disqualification to hold and enjoy any public office of
honor, trust, or profit under this state; but the party impeached shall
be liable to indictment and punishment according to law.



Appendix L

CONSTITUTIORAL QUALIFICATIONS FOR
GOVERNOR/LT. GOVERNOR*

State
citizen/
U.5,. gitizen resident
State Age {vears) {years) Other

Alabama........ e e 30 10 74 .o
Alaska.. it innanann 30 7 7 B
Arizona®™®, (i ieinennenas 25 10 54
ArKAnSas .. ettt nena. 30 c 7 .
California...... Ceranae b 5 5 b
Colorado...r e vnnnnnenns 30 < 2 e
Connecticub. oo rveeenn .. 306 Ces ‘e b
Delaware. . oo eovenvannn 3G 12 6 .
Florida....oveuniivnnen.. 30 . 7 b
Georgiad. v, 30 15 He ..
Hawaid..ewevovnnrnneannan 30 . 5 b
Tdaho. v s cnvonnennenss 30 c 2
I1linois. . ceevennnn. N 25 c 3 .
Indiana....ovvuns e 30 5 5 .
JOWE . s v ee v asar s unnenn 30 c 2
Kansas®., i vienecnnnsenns v -
Kentucky...vovnvnuannan. 30 6% .
Louisiang....... caaean - 25 5 5 PN
Madine®* . ... 30 15 3 o4
Maryland.....couvnianun, 30 a 5 b
MasgssachusettsS......., .o ‘e “e- 7 v
Michigam....svevvnvnunn. 30 . . b
Minnesota..veesvanesenss 25 o} 1 .
Mississippi...cvna.. e 30 20 5 .
Miggsouri... . veereearnna, 30 15 16 ‘e
Montana., ueseeeraananson 25 oy 2 .
Nebraska....eevusuen cen. 30 c 58
Nevada.. ..o eetnennnnens 25 2 b
New Hampshire®®.,... ‘e 30 “en 7 .
New Jersey*¥............ 30 20 7
New Mexico. v ivreennnen 36 c 5
New York...... Cre e 30 c 5 e
North Carolina.......... 30 5 2 P
North Dakotad.eeweuneana. 30 c 5 yol
Ohie®, .. ... e et e b ‘s b, h



State

citizen/
U.5. citizen resident
State Age (vears) {years) Other
OkIahoma. . s w e sennneens 31 Tod cee b
Oregon®® . . i iiinaenns 30 ol 3 -
Pennsylvania....c.ievo.. 30 7 .-
Rhode Island............ b 1 mo. 1 me. B,
South Carolina.......... 30 5 55 .
South Dakofa......vau. .. s c 2 .
Tennesseel. v vinnenenas 30 o 74 .
TERAS e s s vs s varennnonsas 30 c 3 -
Utah®, .. i, 30 5% b
Vermont. o v e erunnsearasos . - 4 .
Virginia......ivioou oy 30 c 5 b
Washinglol.seevesrnnnan b < . b
West Virginia®*..,,..... 30 e 54 a,c
Wisconsin....ovevvvenn. b o ‘e b
Wyoming® ., ... uineenenns 30 c 5 b

Source: FHook of the States, 1876-77

Lo

/ {Lexington, Ky.:
Council of State Governments, 1976), pp. 214-215.

Some States may have established statutory qualifications.
The State does not provide for office of Liecutenant Governor.

Citizen of the State.

-

Must be a gualified voter. Maryland: 5 years; Michigan:
Governor 4 years; Oklahoma: 10 years; Virginia: 5 years.

Number of years not specified.

State constitution provides for a Lieutenant Governor who
shall be elected at the same time, for the same term, and
in the same manner as the Governor, but no gqualifications
are prescribed.

Kansas and Ohio have no constitutional gualifications for
the Office of Governor; however, they provide that no
member of Congress or other person heolding a state or
federal office shall be Governor.

Resident and citizen.

Governor must be resident of the State during the term
for which he is elected.



¥o person convicted of embezzlement of public funds

shall hold any office.

No bribery copvictions. South Dakota, West Virginia: no
bribery, perijury, or Infamous crimes.

Office of Lieutenant Governor was created by statute. He
is chosen by members of the Senate of which he iz a member
and the office bears the title of Speaker. The Speaker
must reside one year immediately preceding his election in
the county or district he represents.

By statute the Secretary of State holds the office of
Lieutenant Governor ex officio.
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