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'4rticle IV 
THE EXECUTIVE 

ESTABLISHMENT OF THE EXECUTIVE 

Section 1. The executive power of the State shall be vested in a governor. 
The governor shall be elected by the qualified voters of this State at a general 

election. The person receiving the highest number of votes shall be the governor. 
In case of a tie vote, the selection of the governor shall be determined in accord- 
ance with law. 

The term of office of the governor shall begin at noon on the first Monday 
in December next following his election and end at noon on the first Monday in 
December, four years thereafter. 

No person shall be eligible for the office of governor unless he shall be a 
qualified voter, have attained the age of thirty years, and have been a resident of 
this State for five years immediately preceding his election. 

The governor shall not hold any other otXce or employment of profit under 
the State or the United States during his term of office. [Am Const Con 1968 and 
election Nov 5, 19681 

LIEUTENANT GOVERNOR 

Section 2. There shall be a lieutenant governor, who shall have the same 
qualifications as the governor. He shall be elected at the same time, for the same 
term. and in the same manner, as the governor; provided that the votes cast in 
the general election for the nominee for governor shall be deemed cast for the 
nominee for lieutenant governor of the same political party. He shall perform 
such duties as may.be prescribed by law. [Am HB 19 (1964) and election Nov. 
3, 19641 

COMPENSATION: GOVERNOR, 
LIEUTENANT GOVERNOR 

Section 3. The compensation of the governor and of the lieutenant gover- 
nor shall be prescribed by law, but shall not be less than thirty-three thousand 
five hundred dollars, and twenty-seven thousand five hundred dollars, respective- 
ly, a year. Such compensation shall not be inkreased or decreased for their 
respective terms, unless by general law applying to all salaried officers of the 
State. When the lieutenant governor succeeds to the office of governor, he shall 
receive the compensation for that office. [Am Const Con 1968 and election Nov 
5, 19681 



SUCCESSiON TO GOVERNORSHIP; 
ABSENCE OR DISABILITY OF GOVERNOR 

Section 4. When the office of governor is Yacant, the lieutenant governor 
shall becomc gobemor. I n  rhe cvcnr oirhr ~b\en:e oirhe !o\zrncr from rhe State. 
or hl, 1nah111:\ :n c.xer;l\c. 2nd i ~ s ~ h l r e e  ti:< goucr, i n d  J L ~ I C >  di i:ls i1Ti;c. >u;!? .- ~ .--. , . ~ - 
powers and duties shaii devoive upon the lieutenant governor during such absence 
or disability. 

When the office of lieutenant governor is vacant, or in the event of the 
absence of the lieutenant governor from the State, or his inability to exercise and 
discharge the powers and duties of his office, such powers and duties shali devolve 
upon such officers in such order of succession as may be provided by law. 

In the event of the impeachment of the governor or of the lieutenant govcr- 
nor, he shall not exercise the powers of his office until acquitted. 

EXECUTIVE POWERS 

Section 5. The governor shall be responsible for the faithful execution of 
the laws. He shall be commander in chief of the armed forces of the State and 
may call out such forces to execute the laws, suppress or prevent insurrection or 
lawless violence or repel invasion. He shall, at the beginning of each session, and 
may, at other times, give to the legislarure information concerning the affairs of 
the State and recommend to its consideration such measures as he shall deem 
expedient. 

The governor may grant reprieves, commutations and pardons, after convic- 
tion, for all offenses, subject to regulation by law as to the manner of applying 
for the same. The legislature may, by general law, authorize the governor to grant 
pardons before conviction, to grant pardons for impeachment and to restore civil 
rights denied by reason of conviction of offenses by tribunals other than those of 
this State. 

The govemor shali appoint an administrative director to serve at his pleas- 
ure. 

EXECUTIVE AND ADMINISTRATIVE OFFICES AND 
DEPARTMENTS 

Section 6. All executive and administrative offices, departments and in- 
strumentalities of the state government and iheir respective functions, powers and 
duties shall be atlocated by law among and within not more than twenty principal 
departments in such manner as to group the same according to major purposes 
so far as practicable. Temporary commissions or agencies for special purposes 
may be established by law and need not be allocated within a principal depan- 
menr. 

Each principal department shall be under the supervision of the governor 
and, unless otherwise provided in this constitution or by law, shall be headed by 
a single executive. Such single executive shall be nominated and, by and with the 
advice and consent of the senate appointed by the governor and he shall hold 
ofice for a term to expire at the end of the term for which the governor was 
elected, unless sooner removed by the governor; except that the removal of the 
chief legal officer of the State shall be subject to the advice and consent of the 
senate. 



Except as otherwise provided in this constitution, whenever a board, com- 
mission or other body shall be the head of a principal department of the state 
government. the members thereof shall be nominated and, by and with the advice 
and consent of the senate, appointed by the governor. The term of office and 
removal of such members shall be as prescribed by law. Such board, commission 
or other body may appoint a principal executive officer, who, when authorized 
by law, may be ex officio a voting member thereof, and who may he removed by 
a majority vote of the members appointed by the governor. 

The governor shall nominate and, by and with the advice and consent of the 
senate, appoint all officers for whose election or appointment provision is not 
otherwise made by this constitution or by law. If the manner of removal of an 
officer is not prescribed in this constitution, his removal shall be in a manner 
prescribed by law. 

When the senate is not in session and a vacancy occurs in any office, 
appointment to which requires the confirmation of :he senate, the governor may 
fill the office by granting a commission which shall, unless such appointment is 
confirmed, expire at the end of the next session of the senate; but the person so 
appointed shall not be eligible for another interim appointment to such office if 
the appointment shall have failed of confirmation by the senate. 

No person who has been nominated for appointment to any office and whose 
appointment has not received the consent of the senate shall be eligible to an 
interim appointment thereafter to such office. 

Every officer appointed under the provisions of this section shall be a citizen 
of the United States and shall have been a resident of this State for at least one 
year immediately preceding his appointment; except that this residence require- 
ment shall not apply to the president of the University of Hawaii. [Am Const Con 
1968 and elect~on Nov 5, 19681 



Chapter 1 
INTRODUCTION 

Current discussions in the literature and recent state constitutional 

revision indicate that the major issue relating to the executive branch is the 

increasing executive power and centralizing of authority in the office of the 

governor. Markedly different historical experiences have produced a difference 

in perspective on this issue between Hawaii and most mainland states. 

From the early 1800's when Kamehameha I unified the Hawaiian lslands to 

1840, the kings possessed virtually all powers of government. There was no 

separation of powers: the kings exercised legislative and judicial, as well as 

executive, power. In 1840 a constitutional government embodying the separation 

of powers doctrine was established in the Islands. The king, however, still 

retained the power to veto legislation, command the army and navy. convene the 

legislature, grant pardons, make treaties, and appoint and remove heads of 

departments. 1 

A strong and highly centralized executive branch was maintained under 

the Hawaii Organic Act of 1900, The Act made the governor probably more 

powerful than any other state governor of this time. He was appointed to a 4- 

year term by the president with no restrictions on reappointment; he was not 

impeachable; he made a large number of appointments with senate approval; he 

and the senate could remove appointed officials; he had extensive fiscal powers; 

he could veto items in appropriation b a s  and extend legislative sessions. 2 

Little change in the executive branch was made by the 1950 Constitution which 

essentially incorporated the provisions of the Organic Act. 

Historical development in Hawaii reflected a continuing acceptance of a 

strong, highly centralized executive branch. The chief executive in Hawaii 

has consistently occupied an important place in the governmental system as a 

whole, as well as within the executive branch itself. The position of the chief 

executive vis-a-vis the administrative departments and the legislature conforms 

to the contemporary concept of the expanded role of the governor. 



In contrast to Iiawaii, the mainland historical development produced an 

executive branch in which authority was diminished and decentralized. Three 

factors significantly contributed to this development: the adverse colonial 

experience with royal governors, the influence of Jacksonian democracy, and 

the emphasis upon neutral competence in administration. 

The colonial governments were highly centralized around the royal 

governors who were appointed by the English king. Among the powers usually 

assigned to the royal governors were those which gave them authority to 

appoint the chief civil officers, supervise law enforcement, serve as head of the 

highest court in the colony, adjourn or dissolve the assembly, recommend laws, 

and veto l eg i s~a t ion .~  The colonial experience with royal governors resulted in 

a Revolutionary War which was fought primarily to free the colonies from the 

arbitrary rule of appointed governors and an absentee king. Generally 

speaking, the first state governors were elected by the legislature (except in 

Massachusetts and New York), were limited to a term of one year, did not have 

any veto power, had little power to initiate and execute policy, were required to 

consult executive councils in the performance of their duties, and had to 

compete with other executive officials who were appointed by the legislature and 

who often operated independently of the governor. 5 

The second factor, Jacksonian democracy, embodied 2 principles which 

affected the governor's control over the executive branch. First, the concept 

held that all individuals were equally capable of holding public office, no matter 

how specialized. Second, the only proper control over politicians was to elect 

them so that, if they proved unsatisfactory, they might be removed from office. 

The constitutional consequence has been a subjection of a wide assortment of 

offices, essentially administrative and often technical in character, to popular 

election, with the incumbents responsible to the electorate rather than to the 

governor. 6 

Reaction to the abuses of the spoils system resulted in a quest for neutral 

competence in administration in the years following the Civil War. The objective 

of neutral competence was the ability to do the work of government expertly a n d  

according to explicit, objective standards. The essence of this doctrine was the  
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separation of politics and administration. Concern with methods of scientific 

management was emphasized, resulting in a diminishing concern for values which 

were considered to be more political than administrative in nature. The number 

of independent single executive department heads and boards and commissions 

were increased supposedly to insulate them from political pressures such as the 

governor's control. 7 

By the twentieth century, it was evident that a weak executive could not 

administer the laws, that long ballots did not increase responsiveness, and that 

primary emphasis upon methods of scientific management did not necessarily 

result in an effective responsible government. In fact, they produced a 

fragmented government which bred chaos and conflict as agencies formulated 

different policies in related fields and competed to establish individual spheres 

of control. Fragmentation left gaps in governmental regulations and services to 

the public and made it extremely difficult for citizens to deal with the sprawling 

bureaucratic structure. Numerous agencies and department heads obscured 

responsibility and led to increasingly costly government. 8 

While governmental fragmentation has perhaps been the principal stimulus 

for executive reform, this process has also been influenced by changing 

attitudes toward the legislature and the role of the governor. The legislature 

has lost its early nineteenth century position as the dominant political agent in 

the society .' It occupies a much less exalted place in the eyes of the public. 

In contrast, the functions of the modern governor have expanded as the 

governor has come to assume roles as the chief of the state ( e . g .  , symbolic and 

ceremonial head of the state), political head of a party, policy and 

administrative leader, chief of public safety ( e . g .  in emergencies), and chief 

negotiator with other governments (e.  g .  coordination of highway development, 

pollution control, resource conservation, tax laws). 10 

Despite this growing imbalance of rhe powers of the legislative and 

executive branches in favor of the latter, it is suggested that the executive 

power in most states has continued to be weak. The governor, in effect, 

continues to be the agent of the legislature and is frequently hindered in 

executing the duties of office. 11 



Specific ri;i'oi-ms, therefore, are  continually attempt.ed. focusing on the 

conscilidalion of agencies in an administr,ative hierarchy under major departments 

conl.rolied by the governor; reduction of the number of independent agencies 

and administ.ra live boards and commissions : expansion of gubernatorial policy - 
making powers ( e  . g .  , the executive budget)  ; expansion of gubernatorial 

administ,ratix;c authority by provitiing powrr to appoint and remove 

adminis!.rativi? heads rinti b y  providing more management controls such as 

strengthening control over both budgeting and the initiation of reorganization 

p!ans: anti provision for longer terms and greater staff aids. 12 

The review of the functions performed by  the governor will be discussed 

primarily in terms of constitutional authority, bu t  it  should be kept in mind tha t  

the  functions performed are  also conditioned by the statutory basis for  

gubernatorial power; the governor's position in the par ty;  the customs a n d  

traditions which have set the tone of state government; the view of t h e  

governor's role held by preceding governors; the governor's own view of t h e  

proper functions of the office; the governor's ability to persuade and lead t h e  

administration. the bureaucracy in general, the legislature and the public; and 

political pressures.  13 

Furthermore, it  should he kept in mind that in spite of many similarities 

between the principles of scientific management used by the private sector a n d  

the principles of administration in the public sector, the organization that t h e  

governor must manage is not the same as an organization in private indus t ry .  

Governors must often: (1) accept goals that are  set  by organizations other t h a n  

their  own, (2)  operate institutions designed by people other than themselves, 

and ( 3 )  ivork with individuals whose careers are  in many ways outside the i r  

control 14 

One must therefore be cautious in attempting to strictly apply scientific 

theory used in the private sector to an executive branch of government. It h a s  

been observed that " .  . .democratic government hardly lends itself to t h e  

precision of science. I t  must of necessity be a messy process where the most 

sophisticated techniques of analysis can only complement but  never supplant ,  

political judgment . ,,15 



INTRODUCTION 

In summary then. the difference in perspective on ',he issue of increasing 

the powers of the executive branch and centralizing control in the hands of a 

responsible chief executive is tha t ,  in other states.  the question is whether or  

not to adopt - such a policy; while in Hawaii ,  the primary emphasis is upon 

evaluating . . the existing operation of such a policy. The ensuing discussion will 

present the following major topics concerned with this issue.  

The first and second topics deal with t.hc governor's role as administrator 

and how the effectiveness of the governor is a measure of the authority to 

supervise,  organize, and s t ructure  the executive branch. Responsibility for 

the direction and supervision of the government's increased regulatory and 

service functions has led to much controversy between those who advocate a 

centralized government and those who advocate a decentralized government. 

The two basic questions manifested in this controversy a re :  

(1) Is the s t ructure  of the executive department designed 
effectively to permit the implementation of public policy? and 

( 2 )  Does the s t ructure  of the executive department permit 
sufficient accountabilitv and responsiveness to the electorate? 

The more specific issues which have resulted from this controversy concern the 

number of executive departments, single executives vs  . boards and 

commissions, appointed v s .  elected executive officials, and gubernatorial 

management techniques, such as the power to initiate reorganization and the use 

of the budget as a control device. 

The third topic is concerned with the relationship between the executive 

and the legislature. More specifically, it  is concerned with the governor's role 

as  a policy maker. The powers, functions, and responsibilities which influence 

the policy-making role of the governor are  discussed under  6 broad areas:  

annual address,  fiscal authority, sessions, appointments to fill the unexpired 

terms of legislators, the veto power, and sunset laws. 

The fourth topic discusses the office of the governor. I t  involves issues 

concerning the governor's qualifications, employment for profit under other 



offices, selection, term, succession, salary.  and vacancy. The final topic 

considers the governor's powers over the continuity of government and judicial 

appointments. 



Chapter 2 
GUBERNATORIAL SUPERVISION OF THE EXECUTIVE BRANCH 

At the head of the executive branch of a state government is the governor 

whose full range of powers are typically expressed in such formulary 

constitutional langugage as ,  "The executive power of the State shall be vested 

in a governor"' and "The governor shall be responsible for the faithful 

execution of the laws."2 With some variation in terminology, each of the 50 

state constitutions carries one or both of these phrases to delineate the prime 

powers and functions of the executive. This constitutional phraseology grew 

out of colonial and British practices and became set in the original states' 

constitutions, to be adopted in the United States Constitution and later in the 

subsequent state constitutions. The constitutional language is the subject of 

constant interpretation by political scientists and other scholars and through 

the actuality of government practices. The general trend toward enhancement 

of the power, influence, and importance of the executive office has been a 

keynote in the development of constitutional state government. This trend 

poses the question of how much power to give to the office of governor. 

The records of the 1950 and 1968 Constitutional Conventions of Hawaii 

reveal that those responsible for shaping the executive article were committed to 
the proposition of concentration of executive power in the governor: 

Its advantages may be summed up in the statement that, in 
concentrating executive power, it fixes responsibility for the 
efficient conduct of governmental affairs and enables the electorate 
to judge the merits of the administration. 4 

Public officials at the level of department heads are not only 
administrators but also policy-makers and should be directly and 
personally responsible to the governor.5 

The voice of those who would have detracted from the concentrated 

executive power under the Hawaii Constitution was also heard, particularly in 

the committee of the whole debates in 1950: 6 



. . .  1 feel again we are concentrating power in the hands of the 
executive to such an extent that he wiil build such a political 
machine in this territory that it is going to be difficult for the 
people to uproot it . . . .  of the most powerful machines that I know in 
the history of the 48 states . . . .  We are going to give to this 
executive of our State of Hawaii the supreme power in everything that 
is going to he done in the territory.. . . 

and again in 1968: I 

[it] would lead to perhaps a stronger governor or a strong governor 
heing made stronger. I think it would again weigh the scales a 
little heavier in favor of the governor and those of us in the 
legislative area know that he certainly doesn't need help in this 
area. 

The crux of the issue of concentrating authority and responsibility 

in the governor as chief administrator has been aptly focused upon in the 

following statement: 8 

Proposals for the reorganization of the executive branch have had two 
main objectives: First, that the executive branch should perform 
with maximum effectiveness and efficiency the tasks laid upon it. 
Second, it should be politically responsible in practice as well as 
theory. This has given rise to a basic problem. How can we achieve 
an administration responsive to the requirements of a democratic 
government and at the same time capable of providing public services 
with the greatest degree of efficiency and economy? 

Any discussion concerned with developing responsibility and efficiency in 
the executive branch usually begins with the observations made by 2 well-known 

authorities. First, Number TO of the Federalist Papers. in advocating a 

"vigorous Executive", gives the foLlowing recipe: 

The ingredients which constitute energy in the Executive are, unity; 
duration; an adequate provision for its support; competent powers. 

The same paper also declares that the "weightiest objection'! to diversification of 

the executive is that "it tends to conceal faults and destroy responsibility". 
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Second, the acknowledged spokesman of the government reorganization 

movement, A .  E ,  Buck, enumerated 6 standards for the organization and 

integration of state administration: 9 

(1) Concentration of authority and responsibility; 

12)  Departmentalization or functional integration; 

(3) IIndesirability of boards for purely administrative work: 

(4) Coordination of the staff services of administration; 

( 5 )  Provision for an independent audit; and 

( 6 )  Recognition of a governor's cabinet 

These principles have been widely endorsed and theoreticaliy interpreted 

as calling for "strengthening the office of the governor, reducing the 

independent agencies and administrative boards and commissions and grouping 

them into major departments, extending the gubernatorial power of appointment 

and removal of department heads, and strengthening executive controls over 

budgeting, accounting, purchasing, state property, etc. "I0 Buck's 6-point 

program for modernization of state administrations has been, and continues to 

be, a subject of considerable controversy. Even when incorporated in the 1949 

federal Commission on Reorganization of the Executive Branch Report (the 

Hoover Commission) and other reorganization studies and programs in the 

states, it has succeeded in gaining the approval of political scientists and other 

scholars without making much progress within the state governments themselves 

at the constitutional level. 

The problems raised in achieving responsibility and efficiency in the 

executive branch will be discussed in this and the following chapter. Here the 

focus of attention is obtaining gubernatorial accountability through control over 

executive personnel and through the executive budget system. The next 

chapter will deal with the effects of organization upon the efficiency of 

administrative operations. 



THE E X E C U T I V E  

GUBERNATORIAL CONTROL OVER EXECUTIVE PERSONNEL 

To obtain gubernatorial responsibility and accountability for the executive 

branch, it is necessary to provide the governor with authority to direct the 

actions taken by administrative officers. This authority is affected by 6 types 

of constitutional provisions: (1) the extent to which executive officials are 

appointed or elected; (2) restrictions upon appointment and removal powers; (3) 

tenure specifications; (4) the ability to enforce compliance with constitutional 

and statutory law: (5) civil service coverage; and (6) the transition between 

governorships. 

The Short Ballot 

An obvious bench mark to rate gubernatorial responsibility for the 

executive branch is a count of the number of independently elected department 

heads and executive officials whose spheres of authority and whose political 

ambitions compete and conflict with the governor. On the one hand are t he  

short ballot states--Alaska, which elects only a governor and lieutenant 

governor; Hawaii, which elects a governor, lieutenant governor, and s ta te  

school board; Tennessee, which elects a governor and the public service 

commission; New Hampshire, which elects a governor and executive council; 

Virginia, which elects the governor, lieutenant governor, and the attorney 

general; and New Jersey and Maine, which elect only the governor. On t h e  

other hand are the remaining 43 states which have 2 or more major department 

heads elected by the people (see Appendix A). 

Executive offices that are elective in a majority of the states, in addition 

to the governor and lieutenant governor, are the secretary of state, t h e  

attorney general, the treasurer, and the auditor or comptroller. See Appendix 

A for a listing by state of elective offices, including department heads, in t h e  

executive branch of government. The "long ballot" record goes to the 13 

elective offices in Oklahoma, 12 in Mississippi and North Dakota, ll in Louisiana, 

and 10 in North Carolina. The measurement of these "long ballot" states is no t  

fully realized by a mere listing, for many of the offices are comprised of 
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multimember boards, commissions, and councgs, therebj- further contributing to 

ballot elongation. 

The prevailing attitude on this issue during the 1950 Hawaii Constitutional 

Convention was expressed as follows: U 

The fllndamental p r i n c i p l e  upon which pour committee p r o p o s a l  
was d r a f t e d  i s  t h a t  of c o n c e n t r a t i o n  of e x e c u t i v e  power i n  t h e  
governor ,  which would g i v e  t h e  b e s t  government. C o n s i s t e n t  w i t h  t h i s  
p r i n c i p l e ,  your  committee p r o p o s a l  p r o v i d e s  f o r  t h e  e l e c t i o n  of o n l y  
t h e  governor  and l i e u t e n a n t  governor  and f o r  t h e  appointment of 
p r i n c i p a l  depar tment  heads t o  s e r v e  a t  t h e  p l e a s u r e  of t h e  governor .  
There s h a l l  t h e n  be  a v e r y  s h o r t  b a l l o t .  

The Hawaii Constitution originally provided for election to fill only the 

offices of governor and lieutenant governor. Inclusion of the office of 

lieutenant governor was based on the notion "that a man who is to succeed the 

governor elected by the people should be an officer elected by the people". 12 

In order to make an informed evaluation of the merits and demerits of the 

short vs.  long ballot controversy, it is first necessary to understand the duties 

and functions of the offices concerned. The following survey describes some of 

the most frequently occurring elective offices and briefly summarizes the 

arguments for appointment or election. 

The office of the lieutenant governor,13 patterned to a large degree after 

the vice presidency, serves generally 2 basic functions. Lieutenant governors 

are in direct line of succession to their governors and in 30 states, not includ- 

ing Hawaii, are presiding officers of their state senates. Some states, in 

attempts to inflate the status of the office, have assigned to the lieutenant 

governor additional responsibilities and membership on various boards and 

commissions. For instance, in Indiana, the lieutenant governor is the director 

of the department of commerce and the state planning services agency and is the 

commissioner of agriculture; in Florida, the secretary of the department of 

administration; and in California, a member of the board of regents of the 

University of California and the board of trustees of the California State 

Colleges. In Hawaii, additional powers and duties for the Lieutenant governor 

can be legislatively defined. 14 
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in states where the lieutenant governor is the presiding officer of the 

senate, the more important legislative responsibilities include performance of the 

parliamentary tasks which control the order of senate business; referral of 

bills: in some cases, the appointment of committees and designation of their 

chairpersons; and, usually, the authority to cast the deciding vote in the 

senate in case of a tie 

In 9 the committee on the executive considered the issue of whether 

the lieutenant governor should be the president of the senate, but felt that  a 

system, where the senate selects its presiding officer from its membership, 

better fits the concept of separation of powers. It felt that each branch should 

maintain its internal independence. 

The executive responsibilities of the lieutenant governor include 

succeeding to the governorship in the case of a vacancy in that office, acting in 

the place of the governor during the governor's temporary incapacity or 

absence from the state, and serving on such boards and commissions as may be 

prescribed. In a few states, Hawaii included, the lieutenant governor performs 

the functions generally belonging to the secretary of state. 

A feature critical to a balanced analysis of the office of lieutenant 

governor is whether or not there is an election scheme to assure that the 

governor and the lieutenant governor will be of the same political pa r ty .  

Twenty states now provide for the joint election of governor and lieutenant 

governor. 

The significance of the joint or team election feature is primarily tha t  

since the lieutenant governor would be elected on the same party ticket as the 

governor--and since department heads are appointed by the chief executive, the 

successor would presumably have a political philosophy harmonious with tha t  of 

the governor. Similar reasoning is found in a committee report on the bill 

proposing the Hawaii constitutional amendment, approved in 1964, to provide for  

the election of the governor and the lieutenant governor of the same political 

party : 15 
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This is to preclude the difiicrilties which might a r i s e  from the 
election of a governor and 2 lieutenant governor from opposite 
political parties. 

Opposition to the joint election of the governor and the lieutenant governor is 

set forth in a minorit:; report  on the same measure: 16 

! prefer the present Constitutional provision guaranteeing the 
right to vote for Governor and a separate vote for Lt. Gou. Under 
the Constitution the Lt. Gov. may take the place of the Governor the 
day following an election and serve for four years. kio new election 
i.s held. The selection of the most competent person is iinportant and 
the voters should be permitted to vote directly on the Lt. Gov. and 
not forced to accept some "party faithful" regardless of 
yualificatiori. Presently parties are encouraged, even required to 
run men of ability with real qualifications for office. Why permit 
some person to be "washed" onto the office of Lt. Cov. t h r ~ u g h  a vote 
for Governor regardless of how unqualified the citizens of Hawaii may 
consider him. 

The people of Hawaii are qualified to judge party affiliation 
and qualification for the office of Lt. Gov. and should continue to 
have the right of choice by vote. 

One authority in the fieid of state government has concluded that "even 

belonging to the same party does not and cannot, guarantee that a lieutenant 

governor with ambitions of his own will self-effaeingly stay in the background 

and suhmerge political individuaiity for the greater glory of the governor and 

the success of the administration". This same authority observes that "the 

plain t ruth  of the matter is that the lieutenant governor has not become the 

assistant governor and in most instances not even an assistant to the goi7ernor; 

this despite the fact tha.t state government and governors are increasingly 

vexed by the need to coordinate the s p r a w h g  executive establishment and by 

the need for administrative supervision. What is done along these lines of 

management control is  done by executive assistants or  administrative directors 

appointed by and responsible to the governor. They compose the executilre 

office, but the lieutenant governor is not included. 1: 

However, even the severest critics of the office of lieutenant governor 

recognize the great  concrete service rendered bj7 the office tvhen a vacancy 

suddenly occurs in the governorship, and the element of stability to government 

is vital. 



e >sue of whether- provision should be made a t  all for the office of a T1.. is'- - 
spare governor- in t.he person of a lieutenant governor has often been seriouslj- 

raised since the position is said to carry neither power nor prestige,  except for 

the possibility of elevation through succession to the governorship. In 

supporting the office and suggesting a theoretical scope of the duties of the 

office, one bvriter s?.at.ed that :  18 

There i s  a noteworthy t r e n d  toward g i v i n g  . . .  t h e  l i e u t e n a n t  governor  
o f f i c i a l  d u t i e s  i n  t h e  e x e c u t i v e  branch.  There i s  need f o r  c a r e f u l  
r econs idera t ion  of t h e  p l a c e  t h e s e  o f f i c e r s  should  have i n  t h e  
governmental scheme. S ince  a . . . l i e u t e n a r i t  governor may a t  any t ime 
he c a l l e d  upon t o  f i l l  t h e  p o s t  of c h i e f  e x e c u t i v e ,  he should be 
e l e c t e d  a long  wi th  t h e  c h i e f  e x e c u t i v e  a s  a  member of h i s  3dmi.n- 
i s t r a t i v e  team. He shou ld  be  shorn  of h i s  t r a d i t i o n a l  ex  o f f i c i o  
f u n c t i o n  of s e r v i n g  a s  t h e  p r e s i d i n g  o f f i c e r  of t h e  Senate--a p o s t  
c a r r y i n g  w i t h  it compara t i cc ly  l i t t l e  power . . .  and f r e e d  t o  p a r t i c i -  
p a t e  i n  t h e  e x e c u t i v e  c o u n c i l s  and t o  a c c e p t  such a d m i n i s t r a t i v e  and 
r e p r e s e i ~ t a t i o n a l  d u t i e s  a s  t h e  c h i e f  e x e c u t i v e  might choose t o  
a s s i g n  him . . . .  The c h a r a c t e r  o f  h i s  d u t i e s  should  be k e p t  f l e x i b l e .  
He should become a  s o r t  of " m i n i s t e r  wi thou t  p o r t f o l i o "  . . . .  This  
would not  on ly  i n s u r e  t h a t  he would f u n c t i o n  i n  a  s u b o r d i n a t e  
a d m i n i s t r a t i v e  c a p a c i t y  t o  t h e  . . . g  overnor  . . .  and n o t  be  tempted t o  
become a  r i v a l .  I t  would a l s o  make p o s s i b l e  a n  ad jus tment  o f  h i s  
d u t i e s  t o  h i s  p a r t i c u l a r  t a l e n t s .  A s e r i e s  of d i f f e r e n t  ass igiunents  
o v e r  a p e r i o d  of t ime would e n a b l e  him t o  a c q u i r e  a  wider  knowledge 
of t h e  o p e r a t i o n s  of t h e  government a s  a  whole. I n  t h i s  way he could 
be g iven  a  b e t t e r  oppor tun i ty  than  a t  p r e s e n t  t o  p r e p a r e  h imse l f  f o r  
t h e  r e s p o n s i b i l i t y  of s e r v i n g  a s  c h i e f  e x e c u t i v e  i n  case  f a t e  should  
t h r u s t  t h a t  r o l e  upon him. 

Also in opposition to the school that disparages the office of lieutenant 

governor and emphasizes i ts  uselessness, is another frequently quoted authority 

who believes that the disparagement is keyed to the executive aspects of t he  

office while overlooking the influential policy-making powers of the legislative 

function. The same writer, however, concedes that "as an executive office, in 

most states this one pays a poor re turn on the money invested,  until the time 

arrives when the 'spare tire'  which has been carried along is  needed". He 

suggests some ways in which more effective utilization of the office could be 

institutionalized within the executive branch, such as making the lieutenant 

governor head of a major executive department, an experiment which has been 

tried in Indiana and apparently worked satisfactorily only as  long as both 

officials were elected from the same political par ty ;  developing the lieutenant 
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governor into an assistant governor to handie routine duties, a propositiasn that 

was considered but rejected by the Xew Jersey state constitutional convention in 

1947 as disruptive of gubernatorial responsibility; or following the Alaska or 

Hawaii constitutional provisions whereby the decisions as to the powers and 

duties of the office are left to the governor and the legislature in Alaska and lo 

the legislature alone in Kawii .  19 

Three state constitutional conventions have dealt with the office of 

lieutenant governor as  follows: 

Maryland proposed the creation of a popularly elected "assistant 
governor" having only those duties delegated to him by the governor. 
No power specifically vested in the governor by the constitution 
could be delegated to the Lieutenant governor. The proposed office 
would provide a successor to the governorship, be the only elective 
office other than governor, and be filled by election on a joint 
ballot with the governor.20 

in New York, the constitution provides for the office both as 
potential successor to the governorship and as president of the 
senate with a deciding vote in case of a tie. It also continues tne 
provision for filling the office by election on a joint ballot with 
the governor. 21 

The Michigan constitution provides that the lieutenant governor 
shall succeed to the governorstkip; perform duties requested by the 
governor, except that no power vested in the governor may be dele- 
gated; and serve as president of the senate with a deciding vote in 
case of a iie. It also provides for filling the office by election 
on a joint ballot with the governor. 2* 

Thus,  it is seen that the deliberations in these 3 states have produced 3 

variations on the office of lieutenant governor--in Maryland, the "assiszant 

governor" prototype ; in Ne% York , the vice-president prototype ) and in 

Michigan, a combination of these.  The common feature is the requirement that 

the governor and lieutenant governor be members of the same political par ty .  

The office of the lieutenant governor of Hawaii is described in the 

foilowing sections of the state constitution: 



A r i i c i e  ii, S e c t i o n  2 .  There sh i l l !  b r  a I i e u t r i l a n t  governor, wiio 
stla1 i have t h e  same q u a 1 i f i r : a i i o n s  a s  t t ic  governor.  He shai.1 b1> 
e l e c t e d  a t  t h c  same t i m e ,  f o r  t h e  same t e r m ,  and i n  t h e  same manner,  
i s  t h e  g o v e r n o r ;  p r o v i d e d  t h a t  t h e  v o t e s  c a s t  i n  t h e  g e n e r a l  e l e c t i o n  
f o r  t h e  nominee f o r  gove rnor  s h a l l  be  deemed c a s t  f o r  t h e  nominee f o r  
l i e u t e n a n t   overn nor of  r h r  same p o l i t i c a l  p a r t y .  He s h a l l  pe r fo rm 
such  d u t i e s  a s  may be  p r e s c r i b e d  by law. 2 3  

A r t i c l e  IV, S e c t i o n  G. Vnrn t h e  o f f i c e  o f  gove rnor  i s  v a c a n t ,  t h e  
I i e i i t e i i zn t  gove rnor  s h a l l  become governor. Iri t h e  e v e n t  o f  t h e  
a b s e n c e  o f  t h e  a o v c r n o r  from t h e  S t a t e ,  o r  h i s  i n a b i l i t y  t o  exercise 
a r d  d i s c h a r g e  t h e  powers and d u t i e s  of h i s  o f f i c e ,  such  puwers  and 
h u t  i e s  sha  1 I r i rvolve  iipori t h e  l i e u t e n a n t  governor  d u r i n g  such  
a h s r n c e  or d i s a b i l i t y . .  . . 

Though no!. issues at the 1968 Convention, a t  the 1950 Constitutional 

Conx7ention of Hawaii. 2 of the most controversial features of the office of 

lieutenant governor. as recorded in the committee of the ~vhole debates24 were  

the matters of electing the governor and lieutenant governor from the same 

political party : and authorizing the delegation of gubernatorial powers a n d  

duties to the lieutenant governor as \veil as legislative prescription of the dut ies  

of lhat office 25 

On the matter of requiring the election of the governor and the lieutenant 

governor from the same political par ty ,  a proposition that was not approved b y  

the 1950 Constitutional Convention but later adopted in principle in 1964, t h e  

follow-ing arguments were made in favor of the requirement: (1) it  would 

prevent a situation of chaos and confusion that would result from succession b y  

a lieutenant governor of a political par ty  different from the governor 's;  ( 2 )  it  

would follow the pattern for the election of President and Vice President of t h e  

United States; ( 3 )  it  would allow people to vote for a political theory as much a s  

for  individual candidates; (4) it  rvould prevent disputes and internal dissension 

in the executive branch, as  evidenced in states where the governor and lieu- 

tenant governor represent different political part ies.  

in  opposition to the requirement: (I) it would detract from the concept of 

a popularly elected executive branch, particularly when so few offices are  to b e  

elective; (2) it does not make any provision for nonpartisan candidates f o r  

governor o r  lieutenant governor: (3) it would encourage weak candidates f o r  
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lieutenant, governorship; 4 )  chaos would not occur in the case of succi?ssi:~n 6:; 

a lieutenant governor of a political par ty  different from the goveraor's because 

administrative appointments must be approved by the senate; and (5) the same 

problems of lack of harmony in the executive branch can exist between a 

governor and lieutenant governor who both represent the same party but  

different factions of the party 26 

On the matter of authorizing the delegation of guhernat.oria1 powers and 

duties as opposed to a legislative prescription of the duties of the lieutenant 

governor, another proposition that was not approved by the 1950 Constitutional 

Convention, the following arguments were made in favor of gubernatorial 

delegation: (1) it vrould empower the lieutenant governor to be more effective 

by exercising functions that normally would not be delegated to him by the 

legislature; (2) it ~vould add to the efficiency of the executive branch by 

authorizing the governor to delegate ministerial and routine duties to the 

lieutenant governor, such as  when the governor is ax-ay from the seat of 

government; ( 3 )  although it would not lessen the governor's ultimate 

responsibility, it  would ease the administration of the executive branch; and (4)  

it  is intended to enhance the concept of the governor and lieutenant governor as  

a working team under  which imprudent delegation would be unlikely, 

particularly if it  would increase the political stature of the lieutenant. governor 

a t  the expense of the public image of the governor. 

In opposition to the gubernatorial delegation: (1) it  would create 

indirectly a 2-headed executive: (2)  it  would relieve the governor of 

responsibilities and basic r ights with respect to the execution of gubernatorial 

duties; ( 3 )  it would constitute a temptation and induce the governor to shirk 
:tmessyx jobs or  "hot potato" emergencies o r  crises by delegating them to the 

Lieutenant governor; and (-1) the governor, as a matter of law, has ample 

authority to delegate purely ministerial duties.  27 

Hawaii's lieutenant governor, as that office is now constituted, is elected 

on a joint ballot with the governor: is  a purely executive branch office; is in 

direct line of succession to fill a vacancy in the g o v e r n o r ~ h i p ; ~ ~  and is 

responsible for all the functions and duties of a secretary of siate 



Sl;pporv,er.r of the office, in general. point out  that only one s t a t e .  

Maryland, has abolished the office in the past 100 years ,  and in that state the  

office was reconstituted in 1970, Alaska, Arkansas, Florida, and Georgia h a v e  

subsequently added the office 29 Furthermore, the Committee on Suggested 

State Legislation of t-he Council of State Governments includes the office of 

lieutenant gaverniir in their model executive article. The lieutenant governor 

would succeed to the governorship when the governor died, resigned, or  was 

disquaiificid 

Supporters also argue ihat  people wish to retain elective positions: t h a t  

the office, iq most states,  provides a permanent presiding officer for the sena te  

v;ithout depriving the people of any senatorial district of their  representat ive;  

and that the lieutenant governorship has existed in all the larger and more 

influential states.  The principal argument for retention of the office is  t h a t  it 

provides a successor to the governorship who is elected by all the people. 

Critics of the lieutenant governorship declare that this office seldom b e a r s  

a significant share of state administrative responsibilities, that its incumbent is 

not truly an executive officer, that  the office tends to attract  mediocre persons 

who are usually poorly compensated, and that on the whole it is  an unnecessary 

"fifth wheel". Furthermore. they point out ,  regardless of party affiliation, 

there may be a lack of comity between the governor and Lieutenant governor. 
30 

The Model ~ State Constitution ~ contains no provision for the office, and this is t h e  

case in almost a fifth of the states.  

A concise evaluation of the office of lieutenant governor s ta tes :  
31 

Aside then from their constitutional role as governors-potential and 
from their role as the Senate's presiding officer, whatever 
influence a lieutenant governor may have will have to depend largely 
on his personal relationships with governmental and political 
leaders in genera? and with the governor in particular. 

The office ~ of secretary ~ of state is found in every state except Alaska a n d  

Hawaii which consolidate that. office with the office of lieutenant governor .  

Although the secretary of state was originaliy a gubernatorially a p p o i ~ r i v e  
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office, it became a statewide elective office under the ~?i,pact of Jacksoxianism 

At present, secretaries of state are elected in 38 states; appointed by the 

governor in the 7 states of Delaware, Maryland, X e w  Jersey, N e w  Tork, 

Pennsylvania, Texas, and Virginia; and elected by the legislature in the 3 

states of Maine, ?Jew Hampshire, and Tennessee 

32 A typical textbook description of the office is: 

The secretary of state is generally the official custodian of 
state records and archives. He is keeper of the state seal, by use 
of which he is required to authenticate gubernatorial proclamations, 
comnlissions of appointment, and certain other public documents. He 
is charged with the publication and distribution of the state session 
laws. He usually has important duties in connection with election 
administration; issues certificates of incorporation; and registers 
trademarks. In many states he is charged with the compilation and 
publication of a state manual or register, and of election 
statistics. in some states he issues automobile licenses and 
administers state laws regulating the issuance and sale of corporate 
securities. Other duties of a miscellaneous nature are imposed upon 
him in different states. 

Another political scientist has said of the office: 33 

Aside from the keeping of state records and the coilntersigning 
of proclamations and petitions, there is no general agreement among 
the states as to what h i s  duties should be.  Usuaily ' b e - '  ,.,be duties arc 
prescribed by statute rather than by the constitution, and in recent 
years they have increased rapidly, Some states, whenever faced with 
the necessity of undertaking new activities, assign most of the 
routine work connected with these activities to the secretary of 
state. 

As a result, this officer is now charged with a wide variety of 
duties, few of which bear any logical relationship to one another. 
He may be the custodian of certain state buildings and grounds, 
responsible for their maintenance and repair. He may be charged with 
the administration of the state's election system. He may be the 
official who issues charters to cities and to private corporations, 
and he may be responsible for the enforcement of laws controlling the 
sale of securities. He may supervise the issue of automobile 
licenses. Almost certainly his office will involve ex officio 
membership on numerous boards and com%issions. In every state he 
performs some of these functions; in many states he performs them 
all. 



l i  is ap;,ar.cn! t h a t  !egi:31a!urr:s have an altitude of "when in doubt iet the 

secretary of state do i t " .  Tc the extent ihai  there is an overaU pattern for the 

state office of secretary of s ta te ,  Hawaii and Alaska constitute special c a s e s .  

Hawaii and Alaska have consolidated the office into the lieutenant governorship 

by providing that the lieutenant governor shall exercise and discharge the 

porters and duties of ?.he secretary of s ta te .  I n  Eiawaii, these statutory powers 
,3'$ 

and riuties include election administration; sale and distribution of session 
.3 5 laws and suppiement.~ of ?.he revised l aws ;  depository for administrative 

36 rules;  secr-et:iry of state for intergovernmental relations. recordation of 

1eg i s l a t . i~~  and gubernatorial acts ,  certification of state documents ; 31 depository 

for  attorncy general  opinion^;^' office Cor service of certain unfair l abor  

practice complaints ; 39 contracts for motor vehicle number plates ; 40 

administrator for the 'Agreement on ~ e t a i n e r s : ~ '  legal changes of name;42 a n d  

adninisTrator for the interstate compact on youth. 43 

I t  should be noted that in connection with the Hawaii State Government 
44 Reorganization Act, certain powers and duties of the secretary of t h e  

Terri tory did not devolve upon the lieutenant governor but  were assigned to 

appropriate principal departments, e . g . ,  public archives matters to the depar t -  

ment of accounting and general services and procedures for service of certain 

legal processes to the department of regulatory agencies. I t  should also b e  

noted that the Commission on Organization of Government in 1917 did not 

recommend reestablishing an office of secretary of s ta te .  

Within the "long ballot" v s .  "short ballot" controversy, it  is  the office of 

secretary of s ta te ,  of all executive offices, over which exists the widest 

consensus to make it appointive ra ther  than elective. The underlying rationale 

r e s t s  on what is agreed to be the unwisdom of asking people to vote for officials 

ivhose duties are mostly nonpolicy making and ivhose discretion is relatively 

minimal 4,5 

Those who favor an elective secretary of state rely on these arguments:  

(1)  it  is in keeping with the elective tradition which supports direct expression 

by  the ballot of the popular will; (2) it reflects public antagonism to a n  

overcentralized executive branch of government; and ( 3 )  if there is pa r ty  
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division between the go;-ernor and the secretary of s ta te ,  Chi- iv9?ers ~+Gml. an 

elective secretary of state as  a watchdog over such operations as  elec!.ion 

administration o r  records.  

Those uho favor an appomt1r.e secretary of state rely on these 

arguments: i!) the position, being essentially ministerial and having so little 

discretion of a policy-making nature,  there is little on which voters can acquaint 

themselves for purposes of casting an informed bailor: and (21 since the task of 

the office is to execute and iliplement state policy, the secretary of state shoulti 

be directly responsible to the governor as head of' the state administration. 

The office of attorney general exists in each of the 50 states but with -- - -- - 
powers and duties as diverse as the states served by the office, The office 

came to America as par t  of colonial government, in most cases as an appointive 

office with considerable administrative power in addition to legal functions 36 

The attorney general is a constitutional office in all s ta tes ,  except Alaska, 

Hawaii, Indiana, and Wyoming where it is established by statute.  Attorneys 

general are  popularly elected in 42 s ta tes ;  appointed by the governor in Alaska 

with the approval of the legislature, in New Hampshire with the approval of the 

governor's council, and in Hawaii, New Jersey ,  Pennsylvania, and M1yoming with 

the approval of the senate; elected by the legislature in Naine, and appointed 

by the supreme court in Tennessee. 47 

The functions of a state attorney general can be generally described as  

follorvs : 48 

The f u ~ i c t i o r i s  of t h e  a t t o r n e y  g e n e r a l  f a l l  i n t o  t h r e e  p r i n c i p a l  
c a t e g o r i e s .  I n  t h e  f i r s t  p l a c e ,  he i s  t h e  l e g a l  a d v i s e r ,  w i t h  
r e s p e c t  t o  t h e i r  o f f i c i a l  powers and d u t i e s ,  of  t h e  governor ,  of 
o t h e r  a d m i n i s t r a t i v e  o f f i c e r s ,  b o a r d s ,  and commissioi~s ,  and o f  t h e  
s t a t e  l e g i s l a t u r e .  F r e q u e n t l y ,  i t  i s  h i s  d u t y  t o  g i v e  adv ice  a l s o  t o  
c e r t a i n  l o c a l  o f f i c i a l s ,  e s p e c i a l l y  p r o s e c u t i n g  a t t o r n e y s .  I f ,  f o r  
i n s t a n c e ,  t h e  governor  wishes  a d v i c e  a s  t o  t h e  c o n s t i t u t i o n a l i t y  of a  
b i l l  which i s  a w a i t i n g  h i s  s i g n a t u r e ,  o r  i f  t h e  s t a t e  t a x  commission 
d e s i r e s  a s s i s t a n c e  i n  i n t e r p r e t i n g  a  p r o v i s i o n  i n  t h e  t a x  l aws ,  t h e  
q u e s t i o n  may be submi t t ed  t o  t h e  a t t o r n e y  g e n e r a l .  The l a t t e r  
o f f i c i a l ,  e i t h e r  p e r s o n a l l y  o r  th rough  a  d e s i g n a t e d  member of h i s  
s t a f f ,  s t u d i e s  t h e  m a t t e r  concerned and p r e p a r e s  a  formal  o p i n i o n  
which i s  t r a n s m i t t e d  t o  t h e  o f f i c i a l  r e q u e s t i n g  i t .  These o p i n i o n s  



o f  the attorney generai are published from time to time in book form; 
hut it is to be noted that they do not, like judicial decisions, have 
the force of law. They are, in fact, as in name, opinions only, and 
may, if litigation subsequently arises, he overturned by the courts. 
Iii practice, however, the great majority of the questions upon which 
opinions are given are never raised in actual litigation; and, where 
they are so raised, if the opinions have been competently prepared, 
the courts are likely in nost instances to arrive at the same 
conclusion as has ihe attorney general. In any event, the attorney 
generai's interpretation of a ,aw stands as authoritative unless 
overturned by judicial decision. 

Secondly, it is tho duty of the attorney general, in cases to 
which ihe state is a party or in which some state officer or agency 
sties or is sued in an official capaciLy, to appear in court as the 
representative of the state or its officer or agency. Andt finally, 
as the principal law-enforcement officer of the state below the 
governor, the attorney general is charged with certain powers and 
duti.es relative to the prosecution of persons accused of crime. In 
that connection, he is generally authorized to advise and assist 
local prosecuting attorneys; and in some states he may, under certain 
circumstances, supersede the local prosecutor..,. 

Although there has been a tendency to transfer some power to local 

prosecutors and to otherwise delegate responsibility, most offices of attorneys 

general have continued to grow. Attorneys general have acquired and w&l 

probably continue to acquire powers and responsibilities as new conditions 

arise 49 

In Hawaii. these powers and duties are defined entirely in the statutes-- 

the Constitution does not even contain the term "attorney general" ( s e e  

Appendix B ) .  But a reading of the duties assigned to the attorney general  

alone does not reveal the essential nature of the office in Hawaii. Many of the 

statutes are  repetitive, and in practice most duties with respect to criminal 

prosecutions are  handled by county prosecuting attorneys.  5C Furthermore, 

although the attorney general is charged with duties provided in the common 

law.51 many of these duties are not specifically set  forth in the statutes.  T h u s ,  

under the common law doctrine of parens ~ t r i a e  - by which the attorney general  

is proteet.or of the commonwealth and public interest ,  the attorney general is 

responsible for such matters as representing the state before federal boards a n d  

commissions and revie%\-ing operations of charitable t rus t s .  
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Typically, an attorney general's roies are: (1) legal adviser to the 

governor, legislature, and other state offices: (2 )  representative of the state in 

civil actions in which the state or an agency of the state is a party; and ( 3 )  

criminal prosecutor. In Hawaii. the office of attorney general has traditionally 

been confined largely to the exercise of the first 2 of these categories 

'The manner in which the office of attorney general was to be established 

was debated at length at the 1950 Constitutional Convention of Hawaii. The final 

decision--not to make it a constitutional office and to leave the office withi? the 

gubernatorial appointment power--was reached after the following arguments 

were made : 

In favor of a constitutional, elective office: (1) the great majority of 

states provide for election of the attorney general; ( 2 )  as interpreter of the 

laws of the state; the attorney general should be independent of the executive 

and of the legislature so as not to be influenced in its interpretation of the laws 

by either; ( 3 )  though the function of the attorney general with respect to the 

executive is merely advisory and ministerial, other functions, such as serving 

as chief law enforcement officer, biU drafting for the legislature, overseer of 

public charities, supervision of equitable proceedings for the abatement of 

nuisances, and others, are not pertinent to the executive and entail dis- 

cretionary powers that should not be subservient to the executive; (4) the 

county attorneys of Hawaii, Maui, and Kauai are elective offices (in 1950); (5) 

the attorney general should be independent, and as a watchdog, should be free 

to report to the people of any wrongdoing by any part of the government; and 

(6) additional elective offices attract young and aggressive candidates and 

enlarge popular interest and participation in government. 

In favor of an appointive office as now constituted: (1) the governor is 

ultimately responsible for execution of the laws; so the governor should be able 

to appoint, as an agent. the attorney general to carry out the technical 

functions necessary to the execution of the law; (2 )  experience in Hawaii of an 

appointed attorney general has produced an office with great prestige and one 

in which the attorney general is not prevented from giving the governor the 

best informed legal advice; ( 3 )  an elected attorney gener3l would face more 



" .  conr!rcts !jC interest than an ippoir~tivt: office fiecause of obligations to !:hose who 

contribute:i to such election and obligations to campaign for reelection; ('1) an 

apfiointivc officti contributes to the fixing of responsibility and prevents "b~uck-  

passing" by the governor; (5;) l.he legal offices in the federal government. the 

cii.:; and county of iionoiuh (in l950), the Xodel State Constitution, and in some ~. . . - - ~ ~  .-.... ~~~.~~~ ~.. ~~ 

xelver state constiti.iiions arc: appointive: anti (6) experience in other states 

shc.tvi th:it, :in elective office of atrornep gener-a1 is used as  a springboard to r u n  

against ?.he goxvc:rnor and somet.imes operates to f rust ra te  important s t a t e  
52 

propra1r.s 

in 1968, the committee on the executive for the Hawaii Constitutional 

Convention rejizcted proposals for an independently elected attorney general a n d  

recommended that the present practice of an appointive attorney genera! be 

retained. It noted ihe possibility of political conflict and hostility between the 

governor and attorney general, and the monetary hinderances for many who 

would seek such an e1ect.ive attorney general position. 53 

The committee did attempt, however, to maintain some independence of t h e  

attorney general. Although it recommended that the governor has the power to 

remove all department. heads without the advice and consent of the  senate, it 

retained the requirement of senate approval for removal of the attorney genera l .  

The committee reasoned that since the attorney general's "basic responsibility is 

to the people", and since "he is also the legal advisor, not only to the governor 

and to the various agencies and instrumentalities of the State ,  but also to t h e  

legislature". senate approval should be a requisite for the removal of t h e  

attorney general. 51 

The practice of an appointive attorney general is  in Line with theories of 

administrative integration and executive unity.  Governor Alfred E .  Smith of 

Yew York articulated in 1930:" 

I am satisfied that the attorney general should he appointed by the 
governor, and I state that from experience. We are still electing 
the attorney general in New York State and it is a mistake. The 
attorney general is the state's lawyer, and the governor should 
se1.ect the lawyer. He is responsible. 
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However, even the most ardent supporters of administrative integration 

and executive unity concede that there is a great difference of opinion 

concerning the position of state attorney general.56 One scholar has effectiveiy 

stated the controversy between the traditionaiists who support an indepeiident., 

elected attorney generai and the innovators ( the  Alaska, iiaivaii, and Model 

State Constitutions and students and writers on public administration and 

political science) who support an appointed attorney general responsible to,  and 

removable by .  the governor in the same manner as the heads of other 

administrative departments. This scholarly analysis was made some 10 years 

after the 1950 Constitutional Convention of Hawaii and was based partly on the 

replies to a survey made on attitudes of governors and attorneys genera! of ail 

the states on the issue; therefore, it  is interesting to note how comprehensively 

the pertinent elements of the issue were discerned by the delegates to Hawaii's 

1950 Constitutional Convention. 

The case for the traditionalists includes these points: (1) there is no 

evidence of any pronounced trend to modify the position of the attorney general 

as an official largely independent of the governor and under no compulsion to 

see eye-to-eye with the governor in matters of administration policy; (2:) under 

an appointive office, gubernatorial control is apt to be influenced by political 

considerations; (3) the office of attorney general is not solely a ministerial post 

in the state governmental s t ructure  hut  includes responsibilities that are quasi- 

judicial and quasi-rep~~esentative as  attorney for the people and for the state as  

well as for the governor and for the administration: (4) an important aspect of 

the attorney general's responsibility is the duty to check on the governor's 

administration to prevent violation of the law and to expose official wrongdoing 

in the state government wherever it is found--a watchdog function that an 

appointive attorney general subject to removal by the governor cannot 

discharge; (5) only an elected attorney general is free in the exercise of duties 

to maintain t rue impartiality, detachment, and faithfulness to the law in contrast 

to an attorney general appointed, and subject to removal, by the governor who 

would tend to compromise impartiality and objectivity in straining to reach an 

opinion approved by the governor; (6) the separation of powers doctrine 

demands that the attorney genera! be independent of the executive; ( 7 )  popular 

election gives the attorney general a mandate from the people which increases 
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+ .   no res;)ect and prc!sic<e of ?.he office; and (8) the office should remain e l ec~ ive  

as a training office for higher electoral responsibilities. 

The case far  the  innovators includes these points: (1) for  purposes of 

administrative efficiency and public responsibility, the attorney general should 

be appointed b y ,  removabie b y ,  and responsible t o?  the governor as the person 

responsible for the faithful execution of all state laws; ( 2 )  an appointed 

attorney generai is f reer  to act on controversia! issues than an elective a t torney 

genera! who must consider t.he cost of any act in terms of votes; (3) an elected 

attorney general may be in complete disagreement with the governor on 

important policy questions and may be an outspoken political rival to the  

governor with the result that the office of attorney generai may be used  to 

obstruct the workings of government: ( 3 )  the attorney general's function as a 

legal adviser to the governor and other state officers, and the duties to a id  in 

the enforcement of state laws, are  essentially par t  of the executive power a n d  

should be performed by one in agreement with the chief executive; (5) since t h e  

attorney general is the legal adviser of the governor, the latter should have the  

privilege of selecting as a legal adviser such a person as is in the governor 's  

judgment the most competent, one whose views are  similar, and one in whom 

there is has complete confidence; (6) gubernatorial selection of the a t torney 

general brings into the public service attorneys of marked ability and h i g h  

reputation who might not be available if forced to submit to an election to obtain 

the office; ( 7 )  making the attorney general appointive by the governor, ful ly  

and directly responsible to the governor, and subject to removal by t h e  

governor is consistent with the basic theory of centralized administration a n d  a 

s t rong ,  responsible governor: (8) the ultimate "watchdog" responsibility l i es  

with the people, a responsibility much easier to discharge if only the governor 

is  responsible for the operation of the state government; and (9) the task of t h e  

administration of justice is a professional one,  not a political one, and t h e  

attorney general should be interested first  in the administration of justice a s  a 

professional function, not in personal political ambition. 57 

The admittedly powerful nature of the office of attorney general seems to 

have resulted in the  use of the same focal point for arguments on behalf of a n  

appointive office and on behalf of an elective office--to make the a t torney 
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genera l  independent  and  f r e e  of political considerat ions in reaching  legal 

decisions a n d  opinions,  and  in enforcing t h e  law. 

I t  h a s  been  sugges t ed  t h a t  these  a rguments  a r e  based only upon 

experiences r epor t ed  b y  advocates  f o r  election o r  appointment .  No empirical 

data showing t h e  eff iciency,  t h e  part isan political activity ,., o r  t h e  personal  

quality of s t a t e  a t to rneys  genera l  have  been advanced to  s u p p o r t  e i the r  

position.58 No da ta  have  been g iven  which shows a n y  correlation between t h e  

selection p rocess  and  the  a t to rney  genera l ' s  actual  powers e i t h e r .  I t  h a s  been 

noted tha t  e i ther  a s t r o n g  o r  weak a t torney  genera l  can b e  developed u n d e r  

both systems of selection. F o r  example, t h e  a t torney  gene ra l  is elected in 

Delaware a n d  appointed in Alaska,  bu t  in both jurisdiet.ions h a s  control  o v e r  all 

legal a n d  prosecutorial  funct ions .  59 

A middle road  in the  elective-appointive a t torney  genera l  spl i t  h a s  been 

devised in New J e r s e y  where the  Const i tut ion:  60 

. . . p  rovides f o r  t h e  appointment of the a t to rney  general  by t h e  
governor . . .  but  never the less  makes s p e c i a l  provis ion  t o  assure  a 
degree of independence of t h e  governor not enjoyed by o the r  
department heads except t h e  sec re t a ry  of s t a t e ,  by making h i s  
appointment -- f o r  t h e  governor 's  term of o f f i c e .  The a t to rney  general  
and s e c r e t a r y  of s t a t e  i n  New Jersey do not  serve  a t  the  governor 's  
pleasure as  do o the r  heads of departments.  They were s p e c i f i c a l l y  
excluded from those o f f i c i a l s  who should se rve  a t  t h e  governor 's  
p leasure  because they were held by t h e  constituti .ona1 convention t o  
be " i n  a d i f f e r e n t  category from t h e  heads of o the r  departments who 
a r e  not s p e c i f i c a l l y  named i n  t h e  Cons t i tu t ion" ,  and because they 
"have additional.  s tate-wide funct ions".  

A variation on th is  a r rangement  h a s  been sugges t ed  by an elected 

a t torney  genera l  a f t e r  6 y e a r s  in office: 61 

. . .  t h e  Attorney General i s  o r  should be p r imar i ly  i n t e r e s t e d  i n  the  
adminis t ra t ion  of j u s t i c e  and not  i n  p o l i t i c a l  accomplishment. I t  i s  
a r a r e  case ,  indeed, t h a t  should have t h e  dec is ion  based upon t h e  
number of votes  involved. As a mat te r  of f a c t ,  I can r e c a l l  no 
circumstance when it should be done i n  t h i s  o f f i c e .  I do not 
be l i eve ,  however, t h e  Governor should have t h e  removal power over t h e  
Attorney General,  hut  I be l ieve  the  power t o  remove should he lodged 
i n  e i t h e r  t h e  Leg i s l a tu re  o r  i n  t h e  Supreme Court of the  s t a t e  



t ~ ~ ~ c ~ ~ ~ s i ~  l d o  not  i r e !  t h a t  Governor is i n  any  b e t t e r  p o s i t i o t :  t h a n  
l a r g e  b i c ~ c k s  o f  v o t e r s  so f a r  a s  t h e  d e c i s i o r ~  i s  conce rned  p e r t a i n i n g  
t o  xhat  is  r i g h t  o r  wrong i n  a l a x  o f f i c e .  1 t h i n k  t h e  d e c i s i o n  i n  
o p i n i o n  w r i t i i i g  and i n  i ind!ing o f  c a s e s  f o r  t h e  S t a t e  s h o u l d  be 
e n t i  r e l y  free from p o l i t  i c a i  p r e s s u r e s .  

It has also been suggested that to the exten!. the office of a t torney 

general is given primarily judicial functions, those functions should be 

separated anti assigned to an appropriate official or  body within the judiciary 62 

and ?hat in the case of an elective attorney general, there should be a personal 
63 legal aiivist?r to the governor 

The office ~~~ ~...~- of .~- treasurer .~ . exists in every state except Georgia and ,  a s  a 

distinct executi i~e office, in every stati: except Alaska, i-iawaii, and New York 

where the typicai duties of a treasurer are carried on by the department of 

administration, the director of finance, and the controller, respectively. T h e  

treasurer 's  primary duties invo!ve the actua.1 reeeipt and custody of stale f u n d s  

and payment of warrants drawn on the s ta te .  The position is filled by statewide 

election in 40 states;  election by  the legislature in Maine, ?laryland, N e w  

limgishirt;, and Tennessee; appointment by the governor in Hawaii, Michigan, 

and New Jersey with the approval of the senate and in Alaska with the approval 

of the legislature; and appointment by the governor in Virginia. 

..,- 
~ h e r e  is considerable variation in the nature of the duties assigned to 

siatc treasurers in addition to their responsibilities for receipt, custody, a n d  

disbursement of state funds;  sale of state bonds: investment and management of 

state moneys; and public debt management. The treasurer participates in t h e  

propzraticn and execution of the state budget in some s ta tes .  In Hawaii: t h e  

director of finance is required tr, "conduct a systematic and continuous review 

of the finances, organization and methods of each department in achieving t h e  

most effective expenditure of a11 public funds and to determine that s u c h  

expenditures are in accordance with the budget laws and controls in force" . 
64 

The  Commission on Organization of Government recommended splitting t h e  

finance director's functions among 2 proposed departments, the  department of 

planning, budget and management and a department of finance and revenue .  

The  treasury and finance functions would be par t  of the department of f inance 
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and revenue, and the budget and auditing functions would be in the dej:ar:meni 

of planning, budget and management. These 2 new departments were viewed as 

sripport units for the governor's office. Given this framework, there was no 

recommendation to make an elective position of treasurer 65 

Other functions, which nearly all states require of their t reasurers ,  

include serving on a wide variety of boards and commissions. Hawaii's director 

of finance, head of the department of budget and finance. for instance. serves 

the employees' retirement system,66 the Hawaii public employees health fund ,  6 7 

the federal programs coordinator,F8 United Student Aid Funds,  l a c ,  ," the 

board for exceptions to purchases of prison-made goods,7o and the area 

redevelopment council. 71 

The election of a designated treasurer as official custodian of state funds 

with duties that are largely formal and ministerial in nature ,  ra ther  than 

discretionary, is still the rule in a majority of the s ta tes .  However, the fact 

that both Alaska and Hawaii have entirely eliminated the elective position of 

treasurer and the fact that several reorganization proposals along such lines 

have been made in states across the nation are  said to be indicative of some sort  

of state department of revenue becoming the accepted model.72 In addition to 

the need for a more rational and sophisticated organization for fiscal and 

budgetary operations, the rationale for shortening the ballot by omitting the 

position of treasurer also dictates that if the governor is to exercise a 

reasonable measure of control over state administration, the governor must 

certainly he the dominant figure in the field of state finance, for administrative 

control without some degree of financial control is a contradiction 

The offices -. of -- auditor and ~ c s t r o l l e r ,  - one or  the other but not both, are  

commonly elective executive positions. Of the states which provide for an office 

for post-auditing (auditor) ,  17 make it a constitutional. popularly elective 

office. Of the 36 states which provide for an office for pre-auditing 

(eompt.roller), 12 make it a constitutional, popularly elective office. None of the 

33 states which provide for both an auditor and a comptrolier fills both offices 

by the same method of selection. 73 



Of 5 significant elements in state financial organization, Hawaii provides 

for the comptroller (head of the department of accounting and general servicesi 

to discharge the functions of determining the nature of the accounting system, 

budgetary and related accounting controls, voucher approval and pre-audit, 

and warrant issuance; and for xhe legislative auditor to discharge the function 

of post-audit. The Commission on Organization of Government did not suggest a 
constitutional revision. It only suggested placing  he comptroller's functions in 

a proposed department of planning, budget and management. In other states 

the distribution of the comptroller's and auditor's functions among officers and 

agencies does not fit any readily discernible pattern. 

A customary description of the principal functions of the "auditor", 

whatever the office is titled, includes authorizing disbursements from the state 

treasury and making periodic audits of the accounts of the treasurer and other 

officers who handle state funds. In performing these functions, the auditor 

acts as a check upon the treasurer as well as the various governmental agencies 

to which appropriations are made. When the legislature has passed an 

appropriation act, the auditor sets up an account for each individual 

appropriation. Before any expenditure can actually be made pursuant to an 

appropriation, the auditor must be convinced that the purpose of t he  

expenditure is the one for which the appropriation was made, and that there is 

an unexpended balance sufficient to cover the proposed payment. When 

satisfled that these requirements have been met, the auditor signs an order or 

warrant upon the treasury, and only then can the treasurer make the necessary 

disbursement. This process is called the pre-audit because it occurs before 

expenditure. 74 

A second phase of auditmg is the process of post-audit of expenditures 

after disbursement to determine if the governmental agencies have expended 

public funds in accordance with the legislative appropriations. The analyses 

seem to agree that a sound case can be made for drawing a basic distinction 

between the character of pre-audits which essentially represent executive 

functions and that of post-audits which most fundamentally represent a n  

assurance to the legislature that expenditures and investments have been made 

in accordance with law. In view of the distinction between the administrative 
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pre-audit and the independent, legislative-directed post-audit. iL is 

acknowledged that popular election of the auditor at least removes the auditor 

formally from responsibility to the administration, but it is also widely agreed 

that a better method of selection is appointment by the legislature since the 

auditor serves as a watchdog for the legislature. 'The greatest danger is to 

hare the same officer, regardless of what the officer is caned o r  how chosen, 

charged vzith both pre-audit and post-audit and thus placed in the position, aT 
rrr 

the latt.er stage, of examining the officer's own accounts. 4 3 

The overall and detailed issues of the comptroller's office were 

investigated at length in connection with the 1967 Xew York Constitutional 

Convention since the elective office in that state has more varied functions and 

greater fiscal powers than any comparable official in any other stale. in one of 

the convention publications, current practices as to pre- and post-auditing were 

reviewed : 76 

In the federal government, pre-audit is done by the several 
departments and agencies and post-auditing is done by the 
Comptroller General. In nearly all states, pre- and post- 
(sic)auditing is assigned to an agency other than the one which 
conducts the pre-audit.. . . 

Recent reorganization studies in other states have devoted much 
attention to auditing, particularly to methods of separating the 
pre-audit from post-audit function. In most states, the pre-audit 
function is viewed as a management tool of the chief executive. At 
the same time, state legislatures have taken steps to provide a post- 
audit of departmental expenditures for the purpose of 
appropriations. 

The same publication summarized the arguments offered for and against 

change in the New York system as follows: 77 

Arguments for retaining the existing system: 

--The office is considered one which operates efficiently and 
effectively. The state's fiscal integrity and efficiency might be 
jeopardized if the present system were replaced. Xt might take years 
to develop a suitable alternative which would obtain comparable 
results. 



--An independently elected Comptroller is essential to carry out the 
important functions assigned to his office. The stature of the 
office--chief fiscal agent and auditor for New Work--requires an 
elected official supported by a large and competent staff. 

--The rndependent Comptroller serves as a check on the Legislature, 
wh~ch appropriates the monles, and the Executive. 

--hew York's Comptrollers have been leadlng offzcials of the state 
and have been elected stncr 1846. 

--The functi.ons of bookkeeping, accounting, pre-auditing, post- 
auditing, custody and supervision of funds and the investment of 
state money are all related activities requiring common knowledge 
and experience and are most efficiently and effectively performed by 
the same office. Centralization of responsibility results in less 
duplication of work and consequent economies of administration. 

--The department is well organized and has an extensive internal 
control system which safeguards against the possibility of misuses 
of state funds. 

Arguments against retaining the existing system 

--The present system of fiscal administration in New York, it is 
contended, does not provide for a separation of auditing functions 
from other fiscal activities, as is accepted practice in other 
states, the federal government and most business organizations. 

--The Comptroller has a variety of functions many of which are not 
related and should be directed by other officials. The distribution 
of tasks among the Comptroller's office, the Department of Taxation 
and Finance and other agencies reflects the lack of a defined system 
for the allocation of fiscal responsibility. The present state 
system is not the result of a coherent plan of fiscal organization, 
but rather of dealing with fiscal problems separately and divorced 
from any basic plan. One result of this lack of clear-cut respon- 
sibility is that some state funds are held by the Comptroller, some 
by the Department of Taxation and Finance and some by both. 

--The Department of Audit and Control performs both pre-audit and 
post-audit; therefore, the audits are not independent and objective 
since the department is in effect auditing itself. 

--Pre-auditing is really part of the duties of the executive branch 
and the chief executive and therefore should be placed under his 
direction. 

--The Legislature lacks adequate control over state expenditures 
once appropriations are made. 
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--The centralization of accounting records in the department results 
in excessive duplication, since each department and agency maintains 
certain basic accounting records, such as available appropriations, 
amounts committed and expended and balances remaining. 

--The nature of the Comptroller's office and the skills required of  
the officeholder make it better suited for appointment than 
election. 

--The delegation of numerous adn~inistrative functions to the 
Comptroller violates the spirit and intent of Article V, Section 1 ,  
which prohihits delegating administrative duties to the Comptroller. 

--The fact that New York has been fortunate in electing responsible 
Comptrollers is not sufficient argument against changing a system 
which has inherent weaknesses. 

Another, more particular, se t  of arguments from the XTew York publication 

dealt with whether the  office of comptroller should remain an elective office or  

become appointive, and if the office is made appointive. whether the governor 

o r  the legislature should be the  appointing authority.  

Those favoring the continued election of a comptroller argued that :  

--The long and successful tradition of having a state-wide elected 
Comptroller with a strong and independent office warrants its 
continuity. New York State's long tradition of having men of compe- 
tence and integrity as Comptroller places pressure on the politi.ca1 
parties of the state to nominate men of high caliber for the office. 

--The functions of the Comptroller's office are so diverse and 
important that they demand an elected official responsible to a 
state-wide electorate. 

--The elected Comptroller provides for balance between the Governor, 
on the one hand, with his authority over the budget, and on the 
other, the Legislature, with its control over appropriations. 

The arguments against the  position as an elective office were: 

--The trend is to have as few elected officials as possible in order 
to centralize political accountability. It is argued that an elected 
Comptroller diffuses central accountability. 



--As an elected official, the Comptroller must he concerned with 
receiving political support for future elections. Consequently, it 
is maintained that he may be reluctant to call public attention to 
instances o f  mismanagement or improprieties resulting from the acts 
of members of. his oywn party, whether on the state or local level. 

--The accepted practice is for the chief executive to be responsible 
for prr-audit, so that he should be in a position to appoint his ovn 
prr-auditor. The Legislature, which requires a review, verification 
and evaluation o f  its appropriation, should he responsible for 
designating the post-auditor. Having an elected official meets 
neither the requirements of the Governor nor those of the 
I'egislature. 

An alternative suggestion was considered whereby the governor would 

appoint the official responsible for the internal pre-audit of all state agencies 

and the legislature would appoint an independent post-auditor to review s t a t e  

operations from the viewpoint of carrying out. legislative intent.  The opposing 

arguments are as  follows: 78 

Arguments in favor of the proposed alternative were: 

--The Governor's ability to carry out his administrative 
responsibilities, which require internal financial controls, would 
he strengthened by giving responsibility for pre-audit to a 
designated official of the administration. 

--Legislative review wouid he strengthened by having an independent 
post-audit made by a person responsible to the Legislature. The 
Legislature would be in a better position to evaluate how well the 
legislative intent was being carried out. 

--The problems previously noted with respect to an elected 
Comptroller would be elrmrilated. 

Arguments against the proposed alternative were: 

--The present system has worked well. There 1s no assurance that 
p r o v ~ d ~ n g  for appointment would make it work better. 

--Providing for an appointed auditor and the separation of pre- 
audit, financial management and post-audit could lead to an undue 
strengthening of the Executive and Legislature. 
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--The strong of f ice  o f  an independent, elected Comptroller would be  
eliminated under t h i s  proposal, thereby doing away with the 
ins t i tu t ion  that  has stood a s  a v i t a l  focus of responsibil i ty t o  the 
public and has been widely regarded as  an important watchdog of the 
pubIic purse. 

Additional concepts and technical aspects of government finance are 

presented in ~ Hawaii ~~~ Constitutional ~ ~ Convention Studies 1 Article V i :  ..... 

Taxation and Finance. - -- 

From the foregoing survey of 5 state executive offices which are  

frequently elective, it  can be concluded tha t ,  apart  from reasons related to 

specific functions and traditions associated with each office in a particular 

s ta te ,  the underlying reason for  making the lieutenant governor, secretary of 

s ta te ,  attorney general, t reasurer ,  and auditor o r  comptroller elective offices is 

the fear of an orerpowerful single executive coupled with a desire for a 

representative bureaucracy achieved by direct election ; and ,  the underlying 

reason for making the offices appointive is the fixing of responsibility in the 

chief executive by eliminating diffusion of command, division of authority, and 

frustration of executive power. 

In addition to the election of these executive offices, the heads of 

operating departments of state government are elected in many s ta tes .  

Appendix A includes in the listing of elective offices of the executive branches 

of the states,  mine inspector, commissioner of elections, the adjutant and 

inspector general, highway commission, insurance commissioner, board of 

education, board of state university, superintendent of education, and the 

heads of such departments as agriculture, taxation, public lands,  and labor. 

For a detailed discussion of the issues involved in choosing between an 

appointive and elective head of education and higher education programs, see 

the Hawaii .- - Constitutional Convention Studies 1978. Article -- IX:  Education. 

The ineffectiveness of the "long ballot" in keeping state government 

"close to the people" is demonstrated by a frequently cited study which 

noted: 79 



Even when t h e  q u e s t i o n s  were l i m i t e d  t o  t h e  one e l e r t i v e  o f f i c e  w i t h  
which t h e  v o t e r  s a i d  he was most f a m i l i a r ,  73% cou ld  n o t  name t h e  
incumbent s e c r e t a r y  of  s t a t e ,  759, could  n o t  name t h e  highway 
commissioner,  77% cou ld  no t  name t h e  s u p e r i n t e n d e n t  o f  p u b l i c  
i n s i r u c t i o n ,  SLY; cou ld  n o t  name t h e  a t t o r n e y  genera!, and 96% cou ld  
n o t  name t h e  t r e a s u r e r ,  who had heen i n  o f f i c e  l o n g e r  t h a n  any o t h e r  
o f f i c i a l  on t h e  l i s t .  

(;overnor Sanford summed up his case as follows: 80 

. . .  I t  p robab ly  makes l i t t l e  d i f f e r e n c e  how t h e  s e c r e t a r y  of s t a t e  i s  
e l e c t e d  o r  s e l e c t e d .  The s e l e c t i o n  of t h e  s e c r e t a r y  of  s t a t e  i s  a  
m a t t e r  of  concern .  however, i n  t h o s e  s t a t e s  where he i s  g r a n t e d  some 
e x e c u t i v e  a u t h o r i t y .  The problem l i e s  n o t  i n  h i s  s e l e c t i o n ,  b u t  i n  
g i v i n g  an o f f i c e r  e x e c u t i v e  d u t i e s  t h a t  p r o p e r l y  be long  t o  t h e  c h i e f  
e x e c u t i v e  . . . .  The head of  a  c o r p o r a t i o n  cou ld  n o t  run h i s  f i r m  i f  
t h e  v i c e  p r e s i d e n t  i n  charge  of s a l e s  were e l e c t e d  by t h e  b o a r d ,  t h e  
s u p e r i n t e n d e n t  of  p r o d u c t i o n  s e l e c t e d  by t h e  v i c e  p r e s i d e n t s  w i t h  
t h e  approval  of t h e  p r e s i d e n t ,  t h e  t r a n s p o r t a t i o n  c h i e f  by t h e  union 
members, and t h e  pe r sonne l  d i r e c t o r  by a v i s i t i n g  committee.  

i f  t h e  c i t i z e n s  want t h e  governor t o  govern ,  t h e y  canno t  a f f o r d  
t o  d i s t r i b u t e  h i s  d u t i e s  among o t h e r  e l e c t e d  o f f i c i a l s ,  and among 
boards  and commissions chosen i n  a n  a s s o r t m e n t  of ways, a c c o u n t a b l e  
t o  nobody knows whom. 

To return finally to the crucial issue of reconciling the twin 

considerations of optimum efficiency and maximum democracy, both those who 

oppose the centralization of power in the governorship and those who advocate 

such centralization use the argument of citizen participation through election to 

support their' case. On the one hand,  the elected officials argue that the f a c t  

that  they were elected made their offices subject to popular control and,  hence,  

a desirable counterbalance against the governor. On the other hand, those who 

argue f o r  a strong governor feel that popular election of the governor is  a 

primary device for democratic control, since the citizens exercise a control 

through their vote in the governor's election and can express their disapproval 

in the same manner a t  a subsequent election. 
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Appoinmtent and Removal Powers 

Provisions for appointment and removal of executive and administrative 

officers are among the most important constitutional criteria for measuring the 

strength of the governor's role as chief of administration under an htegratecl 

state administrative structure. An analysis of the appointment polAzers of state 

governors is shown h Appendix C. indicating that in alxost naif the st.ates the 

governor plays a part in the appointment of only 70 per cent or less of the major 

state officials. 

Broad constitutional power to remove executive officers is illustrated by 

the constitutions of Missouri, New Jersey, and Alaska. The Missouri 

Constitution is most libera! in providing that "All appointive officers may be 

removed by the governor. . . . "81 The New Jersey Constitution authorizes the 

governor to appoint and remove at pleasure individual department heads, except 

the secretary of state and the attorney general who are appointed for the term 

of the governor. but provides that plural department heads "may be removed in 

the manner provided by law".82 The Alaska provisions are similar to those of 

New Jersey, with single department heads serving at the pIeasure of the 

governor and plural department heads removable as provided by law. 83 in 

many of the other states, the governor must "shor~ causen which is said to add 

little to the governor's real authority over appointees since such causes as 

administrative incompetence and obstructionism are difficult charges to prove. 84 

Section 5.07 of the Model -- State Constitution provides "The governor shall 

appoint and may remove the heads of all administrative departments." The 

comment on this provision explains: 85 

The governor as responsible head of the adminlstration should 
have the unencumbered power t o  select and, when necessary, remove the 
heads of a l l  administrative departments. Public off icials  a t  the 
level of department heads are n o t  only administrators b u t  also policy 
makers and should be directly and personally responsible t o  the 
governor. 

4 similar proposal was considered by the Maryland Constitutional 

Convention with the following comment: 86 
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The Com~nission recommends this.. .hecause it believes that the 
executive power of the State, with all its authority and 
responsibility, must be concentrated in the governor if there is to 
be efficient administration and if policy is to be controlled by the 
electorate. If the executive branch is to have direction, the 
governor must he able to influence those officials within the 
executive branch who are responsible to him for executing the 
administration's programs and policies. The Conmission, therefore, 
recommends that the governor be empowered to appoint and remove at 
pleasure each executive or admi~nistrative head of a principal 
department within the executive branch. . . .  The Commission 
considered the danger of the governor using his broad power of 
removal. for partisan purposes and concluded that to some degree a 
governor is entitled, under the party system, to appoint persons of 
his own party as chief lieutenants, but that there are also 
sufficient safeguards against an abuse of his power.. . . 

The preceding material covers many of the issues affecti?g the power of 

the governor to appoint principal assistants. Whatever the range of 

gubernatorial appointing authority, it is restricted in most states by various 

types of statutory limitations respecting qualicications and eligibility s ta tus  of 

appointees. A restriction may also be imposed on the gubernatorial power to 

appoint by a constitutional requirement of confirmation, usually by the sena te ,  

bu t  in some cases by both houses of the legislature or by some other body. Of 

some 700 major state administrative positions that are  filled by gubernatoriai 

appointment, almost two-thirds, or 459 positions require such confirmation. 87 

A t  one extreme are  the states of Indiana., Kentucky, Massachusetts, and Ten-  

nessee, with 18, 15, 19, and 19 of these posts, respectively, filled by t h e  

governor without any requirement of confirmation. A t  the other extreme a r e  

Illinois and Pennsylvania where confirmation is required for appointments to 20 

of these positions respectively. The significance of legislative confirmation a s  a 

check on the governor's freedom of choice varies, of course, with the office a n d  

with the political relationship existing between the executive and leg-islative 

branches. Apart from appointments of major department heads. the governor 's  

appointing power has been materially increased in recent years due to t h e  

growth of new governmental activities requiring appropriate administrative 

offices, boards, and commissions. Any restriction on the appointment of a n y  

officer tends to introduce extraneous considerations into the selection process 

although appointments should be made on the basis of integrity and ability to 

t h e  extent possible. 
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The merits of the requirencnt of confirmation are advanced b:y those who 

consider it a healthy check on the executive, Those opposed to the requirement 

believe that the legislature has ample checks in other controls; that the device 

of confirmation is used by legislators to force their appointments upon the 

executive; that it hampers the governor in attracting able personnel to 

administer- programs and policies; and that a governor cannot afford to appoint 

incompetent party "hacks" to critical positions responsible for important and 

complicated government functions. " Recess, or interim, appohtments do not 

carry significant importance in most states, as is the case at the federal level, 

since state legislatures are not in session for as much time as Congress. A 

device used in Michigan, designed to prevent rejection by inaction and to 

minimize instances of stalemate between the governor and the confirming body, 

provides that a gubernatorial nomination, if not rejected by the senate within 60 

days after submission, will be deemed confirmed. The next section specifies 

that an individual rejected by the senate for a post shall be ineligible for a 

recess appointment to the same post, thus redressing the balance in the other 

direction. 89 

The case for an extensive constitutional removal power for the governor 

has been stated as follows: 90 

The limited removal power of the governor is one of the chief 
causes of his inability to control state administration. Lacking any 
effective means of getting rid of inefficient or disloyal subordi- 
nates, he must necessarily accept their half-hearted service. 

Although the power to remove is the logical complement to the power to 

appoint if the governor is to be held responsible and accountable for an 

administration, "the prevailing constitutional rule in states is that the governor 

has no inherent power to remove agents of the executive power, even where he 

has the authority to appoint them in the first instance, and that he can do so 

only if the state constitution or state law expressly says that he may, or  where 

the appointment is not for a fixed term". 91 

The requirement of senate advice and consent to remove a single 

executive head of a principal department was included in the 1950 Hawaii 



Constituiion with the  intent of supplying a check against excessive 

concenrration of power in a highly centralized state administration and to bols ter  

the independence of major department heads.  92 The 1968 Constitutional 
. . 

Convention in Hawaii. however, following the recommendations of the Nodel 

State ... ~ .--- ~~ Constitution, . . .~ .... recommended the abolishment of the requirement of sena te  

confirmation for the removal of all department heads b y  the governor, except  

for the attorney general. The committee on executive of the convention 

reasoned that the department heads "are not only administrators, but  a lso 

policy-makers and should be directly and personally responsible to the 

governor. 'Ihe confirmation requirement often invites political maneuvering 

outside the public arena.  This makes recruiting of good executive talent more 

difficult. Moreover, the legislature has ample power, such as budgetary  

control, to maint.ain a sufficient cheek on the executive branch. ,,93 

Tenure Specifications 

The term of executive and administrative officers is stiU another element 

in the s t ructure  of the executive branch. It is stated that:  94 

I n  t h e  absence of broad powers of appointment and removal,  it 
has been sugges ted  t h a t  t h e  terms of s t a t e  o f f i c e r s  ought  a t  l e a s t  t o  
c o i n c i d e  w i t h  t h a t  of t h e  governor .  Where s t a t e  o f f i c e r s  a r e  
e l e c t i v e ,  t h i s  would mean t h a t  t h e y  a r e  e l e c t e d  a t  t h e  same t ime  a s  
t h e  goverxlor and a r e  a p t  t o  be of t h e  same p o l i t i c a l  p a r t y .  
Appoint ive  o f f i c e r s ,  i t  i s  contended,  a l s o  should have terms ending 
a t  t h e  same t ime a s  t h a t  of t h e  governor s o  t h a t  t h e  L a t t e r  can 
a p p o i n t  a  s e t  of o f f i c i a l s  who w i l l  r e f l e c t  t h e  p o l i c i e s  f o r  which he 
i s  r e s p o n s i b l e .  

However, p r a c t i c e  u s u a l l y  i s  n o t  i n  accordance w i t h  t h i s  
t h e o r y .  O r d i n a r i l y ,  t h e  terms of s i n g l e  o f f i c i a l s ,  b o t h  e l e c t i v e  and 
a p p o i n t i v e ,  c o i n c i d e  wi th  t h e  g o v e r n o r ' s  term.  But boards  and 
commissions o f t e n  have been s e t  up on t h e  t h e o r y  t h a t  t h e i r  
a c t i v i t i e s  could he " taken  o u t  of p o l i t i c s ' '  by having t h e i r  members 
s e r v e  f o r  long o r  over lapp ing  terms s o  t h a t  a  change of 
a d m i n i s t r a t i o n  has l i t t l e  immediate e f f e c t  on t h e  board.  



G U B E R N A T O R I A L  S U P E R V I S I O N  

Compliance Provisions 

Gubernatorial supervision over principai departments is given additional 

authority in the Alaska and Xew Jersey ~ o n s t i t u t i o n s ~ ~  by empowering the 

governor to enforce compliance with law; as suggested by section 5.04 of the 

Model State Constitution which states: 

. . .He may, by appropriate action or proceeding brought in the name of 
the state, enforce compliance with any constitutional or legislative 
mandate, or restrain violation of any constitutional or legislative 
power, duty or right by an officer, department or agency of the state 
or any of its civil divisions. This authority shall not authorize 
any action or proceeding against the legislature. 

The explanatory material indicates that this provision would "enable the 

governor to initiate proceedings or to intervene in proceedings on behalf of the 

people of the state or on behalf of any izdividual, even in situations where the 

interest of the state is not directly involved" and would, in essence, give the 

governor "standing to sue". 96 

The chief argument for inclusion of s ~ c h  a provision is that it would 

enhance the executive power of the governor, even extend it into general law 

enforcement areas. 

Those opposed to inclusion of this type of provision find no need for this 

device to help the governor enforce executive policy; find that the governor's 

existing powers are ample basis for leadership; and doubt the necessity or 

wisdom of granting the governor additional The committee on the 

executive at the 1968 Constitutional Convention felt that the attorney general of 

Hawaii already had the power and authority to enforce compliance with Hawaii's 

statutes and Constitution. 98 

Civil Service Coverage 

Civil service, or personnel management, is widely recognized as one of 

the significant tools of management: 99 



A good personilel agency furnishes the governor with valuable advice 
and assistance in program planning and is one of the principal "arms 
of management" by which the chief executive is enabled to control the 
administrative machinery. 

Several factors relating to a constitutional guarantee concerning the merit 

system are discussed in Hawaii --- Constitutional Convention .. Studies 1978, Article 

XIV : General ~. -- and Miscelianeous -. Provisions ; however, one factor is noted here ,  

namely, the difficult question of the scope of civil service coverage. Where 

should the line be drawn between policy-making officials who should he exempt 

from civil service requirements and career officials who can and should serve  

regardless of which party wins the election and captures the key administrative 

and executive positions? 

The objectives of ideal civil service coverage have been described by 

Governor Sanford: 100 

We need a twofold system enabling a governor to appoint and remove 
those officials who have the power to formulate and administer his 
policies, but maintaining the security of the career employee. 
Better government is not served when personnel policy and law permit 
the civil servant to be badgered and harassed by politicians. On the 
other side, the career employee must not be entirely isolated from 
political influences; for government must be responsive and always 
open to the possibility of change. This is a delicate balance and a 
fine line to draw. 

THE EXECUTIVE BUDGET 

The executive budget, formulated and administered under the governor's 

authority, is intended not only to encourage sound financial policy but also to 

force rhe governor to consider long-term policies and to think in terms of t h e  

whole. A description of the executive budget principle and processes a n d  

presentation of the issues involved is found in Hawaii Constitutional Convention 

Studies -. 1978, .- Article - \'I : Taxation and Finance. It is widely agreed that t h e  

executive budget, more than any other single factor, has strengthened t h e  

governor's executive authority and control over the operations of all 

governmental agencies .lo' Budget-making authority is vested in the governor in 
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all states except the 5 states of Mississippi, South Carolina, and Texas. one 

spokesman for gubernatorial leadership has recommended that the governor 

should be given the dominant authority in the budget process, preferably as 

budget director. He has commented: 103 

There 1s no way t h e  governor  can e f f e c t i v e l y  p l a n  and c o o r d r n a t e  
u n l e s s  he makes up and c o n t r o l s  t h e  budge t .  Money i s  t h e  p r i n c i p a l  
s o u r c e  o f  s t r e n g t h  i n  a c t i o n  of any kind.  The budget d i r e c t i o n  
a l lows  him t o  avoid  d u p l i c a t i o n .  ?lore i m p o r t a n t ,  r t  makes a l l  agency 
and depar tment  heads u n u s u a l l y  r e s p o n s i v e .  No e x e c u t i v e  can be  v e r y  
e f f e c t i v e  u n l e s s  he has  c o n t r o l  of t h e  b u d g e t . .  . . 

A constitutionally established executive budget, lo4 as well as other 

structured functions of the executive branch of government are frequently 

referred to as "tools of management". 

Gubernatorial Transition 

Since 1968, 7 states have changed from a 2 to a 4-year gubernatorial term, 

leaving only Arkansas, New Hampshire, Rhode Island, and Vermont with 2-year 

gubernatorial terms. Longer terms reduce the number of gubernatorial 

transitions but do not alleviate the difficulties of transition. Whether serving 2 

or  4 years, the governor-elect is confronted between election and inauguration 

with herculean tasks. To a considerable degree. the tone and tempo of the 

incoming administration are set during this period in which the governor-elect 

may have to make major appointments, write a State-of-the-State message, 

formulate a budget, build an adequate factual basis for policy determination, 

establish contacts with the centers of political power, and develop a legislative 

program--frequently all of this before assuming office. Any one of these tasks 

would be regarded as a major undertaking by an incumbent governor. 

Although some states have constitutionally provided for gubernatorial 

transition by extending the time between the governor's inauguration and 

legislative session or extending the time for budget submission, there has been 

a substantial increase in the number of states having gubernatorial transition 

legislation. In 1973, 20 of 40 states responding to a Council of State 



C,o.i~ernmenls' qilrslionnaire had statutory provisions for gubernatorial 
105 transition. 

Generally, the transition statutes cover one o r  more of these subjects :  

budget preparation and review, staff and use of state personnel, office space ,  

supplies, equipment, furnishings,  telephone service, transfer of records and 

files, and cooperation of officials and employees of the executive b ranch .  

Provis i~ns  and procedures for gubernatorial transition in Hawaii are given in 

chapter 30 of the Hawaii Revised Statutes.  I t  folloivs model legislation writ ten 

by the Council of State Governments. 106 



Chapter 3 
ORGANIZATION AND STRUCTURE 0 6  

THE EXECUTIVE BRANCH 

The framework for the structure of the Hawaii executive branch, aimed at 

the objectives of integration and consolidation of adrninisrratire operations, 

required implementation under constitutional authority. The transitional 

provisions, as set forth in Article X V I ,  section 8, of the 1950 Hawaii Consti- 

tution closed t.he hiatus between the pre-Constitution structure and the 

reorganized state government: 

. . .  The legislature shall within three years from said date allocate 
and group t h e  executive and administrative offices, departments and 
instrumentalities of the state government and their respective 
functions, powers and duties among and within the principal 
departments pursuant to said section.1 

If such allocation and grouping shall not have been completed 
within such period, the governor, within one year thereafter, by 
executive order, shall make such allocation and grouping. 

Although Hawaii is in the forefront of the nationwide movement to simplify 

the structure of the executive branch, the territorial government had operated 

under poor structural organization. Prior to the Hawaii State Government 

Reorganization Act of 1959, for example, there were 16 boards and commissions 

independent of the principal departments. A fragmentation of governmental 

activities and responsibilities through proliferation, a situation brought about 

by the "long ballot" as a device to achieve representativeness in  government 

and by the mushrooming of independent boards and commissions in attempts to 

institutionalize the separation of politics and administration, presented this 

picture : 3 

It bred chaos; agencies pursued contradictory policies in related 
fields. It fomented conflict; agencies engaged in bitter 
bureaucratic warfare to establish their spheres of jurisdiction. It 
opened gaps in the provision of service or of regulation; clienteles 
were sometimes denied benefits or escaped supervision because they 
fell between agencies. It was costly; many agencies maintained 
overhead organizations that could have been replaced more cheaply 
and effectively by a common organization, and citizens had to make 



their own way through bureaucratic labyrinths. And, most iinyortant 
of a i l ,  i t  led t o  i-rresponsibil i ty;  no one quite knew how the pattern 
o f  organization and program came into existence o r  what could be done 
t o  a l t e r  i t ,  each segment of the fragmented governments became a 
se l f -direct ing uni t ,  the impart of elections on the conduct of 
government was minimized, and special in te res t  groups often 
succeeded i n  v i r tua l ly  capturing control of individual agencies. No 
one seemed to he steering the governmental machinery, though 
everyone bad a hand i n  i t .  . . .  These were among the forces tha t  
persuaded many students of government tha t  chief executives had t o  be 
bui l t  up t o  take charge of the machinery. 

The s t ructure  of government in fiawaii is highly praised by many 

commentators. This ,  however, does not mean that  fur ther  reorganization may 

not or  should not occur. No one can know what problems %rill occur in the 

future:  and governmental organization must reflect the priorities of the times. 

In Hawaii, the 1975 legislature created the Commission on Organization of 

Government to study this concern. I ts  report was submitted in February,  1997. 

The commission focused on 4 major goals: 4 

(1) Achieving control over the costs of state and county 
governments ; 

(2) Making government responsive to the people; 

( 3 )  Improving efficiency, effectiveness, and economy: 

(4) Improving the quality of Life in Hawaii. 

Toward these goals the commission felt that there was a need to pinpoint 

accountability and to provide authority commensurate with responsibility within 

the s t ructure  of Hawaii's state executive branch. "The best  organizational 

s t ructure  in the world--if indeed there were such a thing--would he no 

guarantee of performance. But the wrong s t ructure  assures nonperformance. 

I t  also can provide friction and frustration and often tends to focus management 

attention on trivia ra ther  than on key issues.  1,s 

Analysis of the existing constitutional provisions that s t ructure  Hawaii's 

executive branch yields the following components, each of which is considered 

sequentially below: legislative aliocation of governmental units;  ceiling of 20 
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principal departments; legislative authorization for the establishment of 

temporary nonaUocated agencies; gubernatorial supervision over principal 

departments, headed in most instances by a single executive but with provision 

for multimember department heads of some principa1 departments; and provisions 

for appointment, tenure, and removal of executive and aciiniiiistrative officers. 

Allocation of Governmental Units 

Legislative allocation of governmental units suggests the counterproposal 

of gubernatorial allocation of governmental units. The suggestion has been 

considered in the form of granting the governor constitutional power to initiate 

plans for administrative reorganization subject to rejection by the legislature. 

The comment on this provision in the Model State Constitution is: 6 -- - 

In keeping with the concept of the governor as leader of state 
administration, however, the chief executive is also granted broad 
powers which permit him to take the initiative in administrative re- 
organization. He has broad powers to order changes in the 
organization of government but, when reorganization desired by the 
governor requires changes in law, rhe participation of the legisla- 
ture is required to effectuate them--the changes may be set forth in 
executive orders to become effective 00 days after submission to the 
legislature unless they are specifically modified or disapproved by 
resolution concurred in by a majority of all the members. 

An identical provision is suggested by the Council of State Governments 

in their "Model Executive Article". 7 

Alaska is one state with a comparable provision in its constitution. 

Article 111, section 23, of the Alaska Constitution provides: 

The governor may make changes in the organization of the 
executive branch or in the assignment of functions among its units 
~+~hich he considers necessary for efficient administration. kliere 
these changes require the force of law, they shall he set forth in 
executive orders. The legislature shall have 60 days of a regular 
session, or a full session if of shorter duration, to disapprove 
these executive orders. Unless disapproved by resolution, concurred 
in by a majority of the members in joint session, these orders become 
effective at a date thereafter to be designated by the governor. 



1% the federal level the Reorgan~zatlon Act of 1 3 7 7 ~  ggrves the Pres~dent  

the authority to reorganize all of the agencies of the executive except the 

cabinet-level departments, subject only to a veto by either house of Congress. 

The Reorganization Act of 1977 gives the President 3 years in which to transmit 

to Congress p!ans for reorganization of the executive branch. A few states 

have followed this practice, in iieiu of taking the constitutional route, by 

providing for statutory delegation of reorganization powers to the governor. In 

this respect, it is interesting to note some of the language of section 1 of the 

Hawaii State Government. Reorganization Act of 1959: 

. . . I t  i s  t h e  purpose  o f  t h i s  Act t o  accompl i sh . .  . a l l o c a t i o n  w i t h i n  an 
i n t e g r a t e d  and comprehensive p l a n  of o r g a n i z a t i o n  f o r  t h e  e x e r c i s e  
of s t a t e  f u n c t i o n s  . . .  but  n o t  t o  form d i v i s i o n s ,  bureaus  o r  o t h e r  
s u b d i v i s i o n s  w i t h i n  any depar tment  o r  o f f i c e .  

Fur thermore,  t h i s  Act p r o v i d e s  f o r  t h e  p a r t i c i p a t i o n  of t h e  
e x e c u t i v e  and t h e  l e g i s l a t u r e  i n  implementing t h e  r e o r g a n i z a t i o n  . . . .  
The governor i s  t o  p r e p a r e  supplemental  l e g i s l a t i v e  b i l l s  . . .  and t o  
fo rmal ly  e s t a b l i s h  t h e  v a r i o u s  d i v i s i o n s ,  bureaus ,  and a g e n c i e s  
w i t h i n  t h e  v a r i o u s  depar tments  . . .  i n  t h e  r e a l i z a t i o n  ... t h a t  
r e o r g a n i z a t i o n  of t h e  government of Hawaii i s  a  j o i n t  r e s p o n s i b i l i t y  
of t h e  e x e c u t i v e  and l e g i s l a t i v e  branches .  

Arguments in favor of a constitutional provision that vests substantially all 

powers of reorganization in the legislature are: (1) since the structure of 

government is properly a legislative responsibility, the legislature should have 

the principal role in framing departmental structure to assure that the policies 

of government are being executed and that the desired results are obtained; (2) 

existing provisions have achieved the objective of preventing proliferation of 

governmental units; ( 3 )  experience shows that the executive and legislative 

branches can work cooperatively to reorganize when the constitutional power is 

vested in the legislature; (4)  delegation of power to the governor does not allow 

the public to scrutinize the proposal as carefully as if the power is in t h e  

legislature; (5) since the establishment of the structure of the executive branch 

is largely a matter of statutory law: its reorganization should also be a matter of 

statutory law; and (6) even the reorganization powers given to the President of 

the United States do not allow such major reorganizations as creating, 

abolishing. or altering executive, cabinet-level departments. 
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Arguments in favor of giving the governor constitutional power Lu initiate 

reorganization subject to legislative veto are: (1) the governor is better 

equipped than the legislature to oversee administration and since the governor 

is primarily accountable for it ,  the governor should have the authority, subject 

to legislative veto, to reorganize the administrative units under the executive's 

direction; (2) the legislature would retain effective power over reorganization 

since no reorganization could be made without its consent: and i.3) the power 

would assist the executive branch in carrying out efficiently the administrative 

functions assigned to it; (4) requiring affirmative action on each plan submitted 

to the legislature could reduce chances for meaningful reorganization to take 

place at an acceptable pace; (5) subject matter committees may jealously guard 

their jurisdictional assignments; and (6) similar reorganization powers have 

been given to the President of the United States since 1949. 

Ceiling on Departments 

A ceiling of 20 principal departments immediately suggests the questions: 

Why 20? Why any constitutional limit by number? The administrative 

integration and consolidation structure advocated by experts in public 

administration is based on "principles", the first of which is concentration of 

authority and responsibility in the governor. To buttress and implement this 

first principle is the second principle of functional integration of state agencies. 

The reasoning underlying these principles is that the executive branch should 

be organized for the 2 objectives of administrative efficiency and political 

responsibility, which cannot be obtained if the executive branch consists of a 

sprawling mass of uncoordinated agencies. 

The Hodel -. - State Constitution in section 5.06 restricts to 20 the number of 

departments the legislature may create although the accompanying comment 

states that 20 is merely a suggested maximum, "not necessarily the number that 

may be desirable for a particular state".' As a formula, the limitation of 20 

departments is based upon the theory of "span of controIW which Limits the 

number of subordinates and departments reporting to an executive in order to 

permit administrative responsibility and control, The constitutions of Alaska, 



Colorado. Hawaii, Massachusetts, Michigan, Montana, New Jersey, and New 

York all establish the maximum number at 20; the Xissouri constitutional 

limitation is 14; and Florida and North Carolina have limitations of 25, 

it has been stated that the basic reason for fixing any number a s  a 

maximum constitutionally is: 10 

. . .  to thwart what appears to he almost a natural tendency among state 
legislatures, to create new agencies for carrying into effect new 
policies.. . such a limitation in the constitution would seem not only 
to prompt the legislature to the exercise of greater care in the 
establishment of new agencies, but also to force the legislature to 
consider more seriously where each new function belongs in the 
state's administrative organization, resulting in a more careful 
assignment of functions ... the inclusion of such a limitation in the 
constitution is proper from the point of view of drafting a good 
constitution. This is fundamental material dealing with the basic 
structure of government, establishing the general framework of 
government within which the representative body will legislate the 
details. 

Arguments to reject a limitation on the number of principal departments in 

the Maryland Constitution were stated as follows: L1 

. . .  Although the Commission recognizes the need for functional 
integration of the State's administrative activities into as few 
units as practicable, it does not believe that a constitutional 
limitation on the number of departments would accomplish this objec- 
tive. If the maximum number of administrative units is presently 
limited to a reasonable number, the limitation may prove too 
restrictive in the future; and if the maximum number of 
administrative units is set at a figure which is sufficiently high 
for future expansion, no purpose is served. 

In Kew York, when the question of whether the constitution should 

prescribe a maximum number of administrative departments was considered, 

those in favor of retention of the constitutional limit of 20 departments argued 

that: (I)  the provision insures that the legislature cannot create executive 

branch departments at will, thus protecting the power of the governor to 

administer the state government; (2 )  the provision protects the legislature f r o m  

undue pressure to create new departments; ( 3 )  the provision insures that t h e  

governor has a manageable span of control over departments and limits t h e  
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number of departments and units reporting directly to the governor, thereby 

increasing government efficiency and accountability of officials; and (4) a 

maximum of 20 civil departments is recommended by the Model -- State Constitution 

(and the Model -- Executive Article), and also appears to be the trend in other 

states in their attempts to prevent proliceration of departments of state 

government and bring sound management principles to the operation of 

government 

Those in favor of removal of the constitutional limit of 20 departments 

stated that: (1) the limit of the number of departments may result in an 

inefficient grouping of unrelated activities and interfere with efforts to achieve 

flexibility in administration; (2) the existence of a limit on departments has 

contributed to a proliferation of divisions, special agencies, boards, 

commissions, and offices; (3) the limitation to 20 departments is wholly 

arbitrary; and (4) a specific Limit should not be in the constitution; the objec- 

tives could be achieved by statute which would have the advantage of greater 

flexibility. 12 

Although the 1968 Constitutional Convention discussed the matter of the 

total number of executive departments, no change was made. The committee on 

the executive at the 1968 Constitutional Convention felt that the constitutional 

maximum of 20 departments was flexible and manageable, and had previously 

worked well.13 in fact, Hawaii's executive branch is currently only grouped 

into 17 principal departments, while the Commission on Organization of 

Government recommended further reducing the total number of departments to 

12. 14 

Temporary Agencies 

Legislative authorization for the establishment of temporary nonallocated 

agencies is provided for to allow a measure of flexibility in recognition of the 

need for short-term public programs of a Limited duration. The Hawaii State 

Government Reorganization Act of 1959 implemented the constitutional provision 

in this manner : 



?em_iiorarv ..... Boards ............... ~~~~ and Commissions. ~ The governor may establish s u c n  

temporary boards and ccmmissions as deemed necessary to gather information or 

furnish advice for the executive branch. The governor may prescribe the i r  

organization, functions, and authority. A temporary board o r  commission shal l  

not remain in existence for. a term extending beyond the last day of the second 

regular session of the legislature after the date of its esta.blisbment. o r  beyond 

the period required to receive federal grants-in-aid, whichever occurs la te r .  

unless extended by concurrent resolution of the legislature 

All members of temporary boards and commissions shall serve without p a y ,  

but shall be entitled to reimbursement for necessary expenses while attending 

meetings and while in the discharge of duties and responsibilities. Such  

reimbursement for expenses shall be made from the governor's contingent 

fund.  15 

Another approach to provide flexibility in a system with a constitutional 

limit on the number of principal administrative departments i s  suggested by t h e  

Aiaska Constitution, which follows the Model State Constitution provision on t h e  -- - 

matter. Alaska provides in Article 111, section 2 2 ,  of i ts  Constitution, 

"Regulatory, quasi-Judicial, and temporary agencies may be established by law 

and need not be allocated within a principal department." Comment on similar 

language to have been included in the Maryland Constitution of 1968 was: 16 

Recognizing that the assignment of regulatory and quasi-judicial 
agencies to principal departments may raise jurisdictional 
conflicts, the Commission recommends that these agencies at least be 
assigned to either the legislative or executive branch by law. 

The Alaska-type expansion of categories of agencies which need not be 

allocated to a principal department to include regulatory and quasi-judicial 

agencies as  well as temporary agencies seems to reflect a doctrinal concern f o r  

the theory of separation of powers. The basic idea that executive, legislative, 

and judicial power should be separated from each other stiU prevails in 

theoretical thinking, bu t ,  as an authority on administrative law has said, "Since 

a typical administrative agency exercises many types of power, including 

executive, legislative, and judicial power, a strict  application of the theory of 
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separation of powers ivould make the very existence of such an agency 

unconstitutional. "I7 He goes on to say, on the danger of concentration of power 

in the hands of any officer or group of officers, " [wJe have learned that danger 

of tyranny or injustice lurks in unchecked power, not in blended power ,,I8 

In Hawaii and New Jersey, on the other band, existing constitutional 

authorization for the establishment of temporary agencies plus implementation b:ir 

statutory delegation of limited discretion to the governor seem to be realistic 

resolutions of the system of separated powers into a system of shared powers. 

Single vs. Multimember Department Heads 

For the purposes of considering the issues involved on the matter of 

single-member vs .  multimember department heads, it is noted that of the 17 

principal departments in EIawaii, 12 are headed by a single executive, namely the 

departments of accounting and general services, the attorney general, budget 

and finance, defense, health, labor and industrial relations, personnel services, 

planning and economic development, regulatory agencies, social services and 

housing, taxation, and transportation; 4 are headed by a board, namely the 

departments of agriculture, education, land and natural resources, and the 
19 University of Hav~aii; and one, the department of Hawaiian home lands, is 

headed by a commission. 20 

Of the 5 departments headed by a board or a commission, 4 are created 

constitutionally. They are: (1) the board of regents of the University of 

Hawaii, (2) the board of education of Hawaii, ( 3 )  the board of land and natural 

resources, and (4) the Hawaiian homes commission. The Commission on 

Organization of Government in 1977 did not propose eliminating any of the 

boards and commissions. 

The modern government reorganization movement, originally systematized 

by 6 standards,21 included as one standard the undesirability of boards for 

purely administrative work. Commenting on the rationale for this standard, 

Buck explained : 22 



Because of division of authority and general iack of initiative and 
responsibility, boards are usually considered undesirable for purely 
administrative work. 

Buck also cites, to support his position, the statements of United States 

Senator James F .  Byrnes as follows: 23 

I assert whenever there are executive functions to perform, if there 
are three men performing them, the bigger the men the more certain it 
is that functions will never be performed . . . .  The only way to have 
executive f~unctions performed by such a commission is to have one 
Bergen and two Charlie McCarthys. The Bergen will dominate . . . .  If a 
commission is to function efficiently, it is necessary to have one 
dominating character on the commission, witb the others agreeing. 

The single-member executive standard was adopted in general by the  

Council of State Governments but modified by some tolerance for multimember 

executives, particularly for agencies witb significant quasi-legislative or quasi- 

judicial powers. The council's position i s  : 24 

So far as possible, eliminate the use of boards and commissions for 
administrative work. Pl~ural-headed agencies tend toward lethargy, 
indecision, and an undesirable diffusion of responsibility. Where a 
variety of experience and opinion needs to be brought to bear on 
problems at the administrative level, it can be supplied in most 
cases by an advisory hoard which will counsel but not detract from 
the authority and responsibility of a single administrator. In cases 
where an agency has significant quasi-legislative or quasi-judicial 
functions, a board can be justified, but the operating affairs of the 
agency should be administered through a single executive. On the 
operating level the affairs of plural-headed agencies should he 
integrated as far as possible with the rest of the executive branch. 

This position on single executives to head principal departments seems to 

have earned general endorsement. The position of the Western Governors' 

Conference was : 25 

. . .  the extensive utilization of boards and commissions for 
administrative purposes hinders proper coordination and unity of 
action . . .  state commissions on reorganization have been inclined to 
place purely administrative duties under single officials 
responsible to the chief executive . . .  results in greater speed and 
flexibility of decision-making, clearer lines of responsibility and 
accountability and increased facility of policy coordination. 
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On the other hand, problems of adjudication and advice have been 
regarded as a responsibility of more than one person. Accordingly, 
there appears to be vide agreement that boards or commissions should 
be used for advisory, quasi-legislative, or quasi-judicial purposes 
either within departments or as advisory bodies outside the regular 
departments. 

Comparable positions have been taken by the Constitutional Convention 

Commission in Plaryland . '' the committee for economic development, 2T and the 

committee on the executive at the 1968 Constitutional Convention in Hawaii. The 

committee at the 1968 Constitutional Convention believed that the establishment 

of an executive with responsibility, accountability, and authority was best 

provided by placing the principal departments under single executives. They 

felt that the Hawaiian homes commission, the University of Hawaii, and the 

department of education were exceptions to this rule. Notwithstanding the 

committee's recommendation, neither the board of land and natural resources nor 

the board of agriculture was abolished. The board of agriculture is established 

by law. 

A t  the 1950 Hawaii Constitutional Convention, the following proposal was 

made but  not approved for inclusion in the executive article: 28 

Each principal department shall be under the supervision of the 
governor. The head of each principal department shall be a single 
executive who shall he appointed by the governor, subject to the 
confirmation of the Senate, and who shall serve at the pleasure of 
the governor. For each principal department, there shall be an 
advisory board consisting of such members as may be provided by law. 
Whenever the law provides for the adjudication of private rights, 
duties, or privileges by any principal department, there shall be 
established by law an administrative adjudication board to determine 
such rights, duties and privileges. 

This proposal reflects a long recognized attitude that distinguishes 

between kinds of administrative activities: 29 

Whenever there are quasi-legislative, quasi-judicial, or 
advisory functions in connection with an administrative department, 
it has been found that a board may with advantage be attached to the 
department to perform any one of these functions. For quasi- 
legislative and quasi-judicial functions quick action and clear-cut 



responsibiiit-y are less necessary than is mature group judgment. 
Boards are often helpful to department heads in an advisory capacity, 
because they bring to the departniertt the layman's point of view and 
elicit citizen interest in the work of the department. The main 
problem raised by the use of boards and commissions for these 
purposes is the relationship they should have to the administrative 
officers of the department, 

The choices available for constituting the quasi-legislative and quasi-  

judicial boards are to make them separate entities, to make them entities b u t  

components of the departments they serve for clerical and financial purposes, o r  

to integrate them within a department. The third choice is economical a n d  

expeditious but has the disadvantages of combinhg both the judicial a n d  

administrative points of view, with the result that  the findings of such a b e a r d  

would usually be what the departmental officers deem feasible. 

For discussions of the existing exceptions to the Hawaii general rule of 

single executives, see the -- Hawaii - Constitutional - Convention Studies 1978, Article 

IX: ~ Public Education as to the board of education; Article IX: A Higher 

Education ~~ as to the board of regents; Article X :  - Conservation -- - and Development - 

of -~ Resources as  to the board of land and natural resources and the board of 

agriculture: and Article XI :  - Hawaiian Home Lands as to the Hawaiian homes -- 
commission . 

The Administrative Director 

Although the governor is charged by the Hawaii Constitution with 

responsibility "for the faithful execution of the laws",30 the governor obviously 

cannot personally supervise the carrying out of every law. One authority on 

the office of chief executive in the United States has said: 31 

Constitutional theory calls for a concentration of responsibility 
upon one man; expediency requires that in practice this 
responsibility be diffused in considerable degree among those upon 
whom the chief executive must rely for assistance in discharging his 
manifold duties. No . . . g  overnor can be expected to attend personally 
to every matter which is placed in his hands by constitutional 
directive, by statute, or by usage. He must be able to delegate 
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authority and permit o t h e r s  t o  perform a c t s  i n  h i s  name. He must  
have a t  h i s  command the services of a staff t o  assist  him i n  
discharging his duties. He must have a t  h i s  disposal information and 
advice of  experts and specialists i n  particular phases of 
governmental p o l i c y  and operation t o  enable him t o  reach inf.ormed and 
intelligent decisions thereon. 

It appears that Hawaii is the only state lo provide for the governor's own 

staff constitutionally--"The governor shall appoint an administrative director to 

serve at his pleasure. " 32 The discussion on this provision at the 1350 

Constitutional Convention included arguments in favor of the constitutional 

office of administrative director which emphasized: (1) the obvious need for 

assistance in the governor's office; (2) the analogy to the administrative 

director in the judiciary branch; (3 )  the governor's need for assistance in 

coordi~ation of administrative units; and (4) the fact that the Lieutenant 

governor's duties, including those of a secretary of state, precludes that officer 

from assuming additional responsibilities. 

Arguments opposed to the constitutional office of administrative director 

emphasized: (1) the availability of the lieutenant governor to provide 

assistance; (2) the inadvisability of cluttering the constitution with statutory 

matters; ( 3 )  the danger of controversial persons in the office of administrative 

director; and 14) the false analogy to the judiciary administrative director 

where the qualifications for a chief justice are likely to exist in a person without 

any administrative ability who would need to be left free from administrative 

duties to fulfill judicial duties.33 There was no discussion concerning the 

governor's administrative director at the 1968 Constitutional Convention. 

The Governor's Cabinet 

One description of the cabinet device is as follows: "One of the devices 

which has been tried in a number of states in an attempt to secure policy 

coordination and control is the use by the governor of cabinet meetings of 

department heads. This was one of the recommendations in the early state 

reorganizations, and it remains as a part of the standard recommendations of 

many bodies which study the organization of the executive branch. The central 



idea is that the governor is to call together the heads of the major departments 

of state government either weekly or monthly to discuss current problems and  to 

secure their advice on policy matters. These discussions are also to be used to 

inform the department heads of the governor's policies and to coordinate the 

programs of the various departments. ,,34 

The long established federal example which was begun by President 

Washington's conversion of department heads into a collective political advisory 

body--the Cabinet--has been considered by students of state government even 

though the federal concept has developed through usage and executive 

convenience rather than through constitutional or statutory direction. The  

potential value of a cabinet in state government is thought to be as a briefing 

device, to acquaint department heads with the work of their colleagues and  in 

promoting mutual acquaintance among the department heads themselves. On the 

other hand, it is thought not to be so useful as a device for policy formation on 

the reasoning that: 35 

. . . i t  i s  too much t o  ask t h a t  a department head be ab le  t o  run h i s  own 
department e f f e c t i v e l y  and a t  the  same time serve  a s  one of t h e  
governor's advisors  on pol icy  ma t t e r s .  Ce r t a in ly ,  some department 
heads a r e  both ab le  adminis t ra tors  and ab le  p o l i t i c i a n s ,  but  t h e  
combination of a t echn ica l ly  competent adminis t ra tor  with t h e  kind 
of indiv idual  t o  whom t h e  governor w i l l  t u r n  f o r  broad po l i cy  
dec is ions  i s  r e l a t i v e l y  r a r e .  The average department head i s  
involved i n  running a f a i r l y  complex opera t ion  of h i s  own and tends 
t o  be immersed i n  t h e  problems of h i s  own department. He a l s o  tends 
t o  be t h e  defender of the  department aga ins t  a l l  comers, whether they 
be o the r  department heads, t h e  Leg i s l a tu re ,  o r  t h e  governor. Hence, 
most department heads a r e  not  equipped t o  take  t h e  broad view of t h e  
whole opera t ion  of s t a t e  government necessary for an indiv idual  who 
w i l l  serve a s  an adviser  t o  t h e  governor on pol icy  mat te rs .  Simi- 
l a r l y ,  they a r e  not  as  l i k e l y  t o  see  t h e  p o l i t i c a l  repercussions of 
suggested programs, p a r t i c u l a r l y  i f  t h e i r  own departments a r e  
involved. 

In a reversal of the usual sequence whereby government takes a lesson 

from business administration, a "hold new concept" to improve management 

direction of business firms through the integration of staff services under a 

vice president of administration followed a well-defined pattern of s ta te  

government reorganization. The consolidation of staff services into a central 
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administrative agency to carry out more effectiireiy the responsibilities of the 

executive branch is a developing trend in state government organization. This 

trend has been contrasted with other approaches in the following manner: 36 

On the other hand, in those states where the structure is moving 
in the direction of a cabinet type of organization, with larger 
agencies headed by a single individual appointed by and serving at 
the pleasure of the Governor, the department of administration is 
likely to diminish in importance as a tool in bringing overall 
direction of state programs. 

The latter approach, however, is just now beginning to appear. 
The constitutions of the new states of Hawaii and Alaska both place 
limitations on the number of principal agencies which may be created 
in state government. In these cases, the Governor is able to deal 
effectively with his department heads in much the same manner as the 
President with his cabinet. 

A similar approach has been taken in California with its new 
"agency" plan. Under this system, existing departments are to be 
grouped together under a cabinet type of officer, called the agency 
administrator, who serves as the Governor's chief advisor in a broad 
functional area. 

California's agency plan, devised to facilitate the governor's role as 

overseer of the entire administration, has developed a kind of 

"superdepartment". The plan originated with recommendations of an advisorjr 

committee appointed by Governor Brown soon after his inauguration in 1959. It 

organizes the executive branch into 4 agencies: agriculture and services, 

business and transportation, health and welfare, and resources. The head of 

each agency is known as secretary and serves in the governor's cabinet. 

Although most departments report to these agency secretaries, several report 

directly to the governor. These include the constitutional officers, the regents 

and trustees of the state university and colleges, and the department of 

finance. 37 

Gubernatorial Access to Information 

Essential to effective administrative supervision and faithful execution of 

the laws by the governor is the matter of access to information. for full 



knor.jledgi? of the facts relative to an administrative officer's conduct of the 

affairs in the officer's charge is required in making decisions on how t h a t  

officer should function and in holding the officer to account for the officer's 

conduct. In order to strengthen the gosernor's ability in these respects,  the 

Model ~~ State ~~~ Constitution ~~.~ in section 5.04 provides that the governor "may at any 

time require information, in writing or otherwise, from the officers of any 

administrative department, office o r  agency upon any subject relating to the i r  

respective offices". Apparently: no state has seen f i t  to incorporate th i s  

provision in its constitution, although a similar provision was included in the 

proposed Maryland Constitution. 

Governor Sanford, in his work on revitalization of the s ta tes ,  makes 10 

recommendations to achieve adequate and effective state government; most of 

the recommendations are pertinent to constitutional deliberations: 38 

(1) Make the chief executive of the state the chief executive in 
fact .  

(2) State constitutions, for so long the drag anchor of state 
progress,  and permanent cloak for the protection of special 
interests and points of view, should be revised or rewritten 
into more concise statements of principle. 

( 3 )  The 2-year t e r n  for governors should be replaced with a 4- 
year t e r n ,  and a governor should be allowed to seek to 
succeed at  ieast once. Maybe, if succession is not favored in 
some states,  a &year single term might be considered. 

(4) The governor should be given the dominant authority in the 
budget process, preferably as budget director. 

(5) The governor, as chief planner for the state,  must conduct 
the administration to enable the state to look beyond the 
governor's term of office to the future 

(6) Like the President of the Pnited States. each governor should 
have the authority to reorganize and regroup executive 
agencies, subject to legislative veto u-ithin a specified period 
of time. 

(7)  The executive committees . state councils, and separately 
elected executive officers and independent boards and 
commissions should be eliminated, in authority if not in fact .  
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(81 Nerit systens and civil service, a strength for grooernment 
when properly structured, must be disentangled from an 
overzealous past, and liberated from an overprotective 
philosophy that smothers the best talent, prevents rapid 
promotions, and often penalizes assertive leadership. 

(9) The governor must have adequate staff to represent 
adequately the public interest. 

(10) The governor's office should be organized to be receptlre to 
new Ideas and should use the experience of other states in 
seeking fresh solutions to problems 

The National Governor's Conference in 1914 focused on 2 goals: 39 

(1) Strengthening the office of the governor by lengthening the 
term, permitting succession and giving reorganization 
authority as well as centrai planning and budgeting powers: 

( 2 )  Streamlining the executive branch as a whole by shortening 
the ballot, overhauling the departments and agencies to 
eliminate overlapping and administrative anarchy, and 
producing clearer lines of authority. 

Critics of these recommendations and of the reorganization movement 

principles which would establish a clear administrative hierarchy headed by a 

popularly elected governor from whom all administrative authority flows focus on 

3 points: (1) overconcentration of authority in one person; (2)  overemphasis of 

formalities at the expense of operating realities; ( 3 )  disbelief that the 

"principles" will insure continuity of policy and reliable popular control. 

Working against the establishment of a strong, centralized authority are 

the following pressures against concentration of administrative and executive 

powers in the governor: 40 

(1) The "normal" -- drive for .- agency autonomy or an almost innate 
characteristic of administrative agencies to desire . 
independence. 

(2)  A historical background of separate r e s s i b i l i t y  -- - to - the 
electorate which may have had its o7igin in a "reform" 
movement for a special function or as a popular repugnance 
against a scandal in an established service, The appeal of 
'!direct responsibility to the people'! is difficult to overcome. 
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(3 )  The attitude of clientele and interest ~ groups and the often 
closely related and mutually reinforcin~ factor of 
professionalism. Each interest &up, identifying the public 
interest with its own, feels that its affairs are properly 
considered by keeping the agency and funds involved 
"independent1'--meaning independent of everyone but the 
particular interest concerned. The poLitics of the ballot-box 
are substituted by the politics of special influence, often but 
not always with the highest motives. Professionalization, as a 
force for fragmentation of state services, is often closely 
linked to the pressures of special clientele groups. 

(4)  Functional - -- links to -- the -- national - government, o r  the tendency 
of a lower level of government to adjust 3 s  organization to 
mirror the larger political unit. This tendency- is probably 
most strongly felt at the state level as the result of federal 
grant-in-aid programs and requirements. 

(5) The -- desire -- to insulate special types of programs or the belief 
that c e r t a i n - k l i m  programs shozd  be in some measure 
removed from political- policy and processes. Regulatory, 
experimental, and trade promotional agencies have often been 
provided with insulation or exemption from central contro!~ 
and policies. 

( 6 )  Political division between the governor and the legislature has 
frequently expressed itself in t E  establishment of 
administrative agencies which were placed under legislative 
control or ,  as a minimum, beyond any effective control of the 
governor 



Chapter 4 
EXECUTIVE-LEGISLATIVE RELATIONS 

One of the most striking features of modern state government has been 

the emergence of the governor as a legislative leader. This feature is not 

unlike certain characteristics of parliamentary government as practiced iri the 

British Commonwealth. For a discussion of parliamentary government, see the 

Hawaii Constitutional Convention -- Studies 1978, Article 111 : Legislature. 

None of the states presently use a parliamentary form of government. 

Numerous scholarly studies, none of which has dealt with Hawaii, indicate that 

in most states, the majority of important legislative policies embodied in the 

major pieces of legislation emanate from the governor's office or from the offices 

of the governor's department heads.' Although much of this development has 

taken place extra-constitutionally , the governor's constitutional prerogatives to 

propose the budget, veto b u s ,  and convene special legislative sessions have 

played a significant part.  The governor's relationship with the legislature 

encompasses other functions such as the provision of information and the 

maintenance of continuity through filling legislative vacancies and designating 

the site for sessions when the capital is unsafe. Finally, the governor 

participates in securing constitutional government by acting as a check upon 

legislative authority. Whether or not the present system provides the proper 

check and balance relationship between the legislature and the chief executive 

has been an issue of principal concern among students of government. The 

following discussion will explore various constitutional aspects of execulive- 

legislative relations in six areas : the annual address, budget procedures, the 

veto power, legislative sessions, legislative vacancies. and the "sunset laws". 

ANNUAL ADDRESS 

Many state constitutions presently require the governor to deliver an 

address at each regular legislative session on the affairs of state and to make 

recommendations on measures which the governor deems appropriate. The 



pertinent Hawaii provision is found in Article I T ,  section 5 .  The purposes  

served b y  the governor's address are threc$fold. Firs t ,  it p r ~ v i d e s  a source of 

information for the legislature and the public on the entire s ta te .  Second. s ince 

the governor speaks on behalf of the entire s ta te ,  the address may initiate s t a t e  

policies which are  impliedly supported b y  widespread popular approval .  

Third.  it serves to relate the governor's policies to administration kills 

On its face. this type of provision merely specifies a gubernatorial d u t y  

to convey information to the legislature. To observers of state government, 

however, the annual address is of interest because it most clearly reveals t h e  

modern chief executive's relationship to the legislature. Rather than t h e  

legislature, it is the governor who is able to present a well-developed, coherent  

program for state action. This situation has been attributed to the governor 's  

superior access to expert  and continuous information from an extensive a n d  

sophisticated bureaucracy, as well as to the groiving expectation on the pa r t  of 

the public that the governor exert  vigorous leadership in the formulation of 

state policy. 

BUDGET PROCEDURES 

The budget translates the state's work program iiito estimated reaeniles 

and proposed expenditures. The basic task in formulating the budget is to 

allocate limited state resources among competing programs. Decisions must be 

made on which new programs to launch and which old ones to expand, cont rac t ,  

o r  eliminate. Thus ,  in a very direct way the budget reflects the public policy 

goals of the s ta te .  

The budgetary process has been described as "a bridge between t h e  

legislative and executive branches. . .because it provides a method of reaching 

decisions of policy and administration in an order ly ,  informed way" .2 T h e  

governor's constitutional role in this process is generally spelled out in 2 a r e a s :  

responsibility for preparing the initial budget document and control over t h e  

final budget product.  Before discussing either of these areas it should b e  

noted that both legislative and executive activities in drawing up the budget a r e  
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Limited by the total amount of funds available for expenditure. States with 

generous resources may engage in imaginative, wide-ranging programs while 

those with limited funds must more narrowly define state activities. The major 

constitutional restrictions on revenues are found in provisions which set debt 

limitations on the amount of funds the state can borrow and in provisions which 

establish special funds earmarking tax revenues or other government receipts 

for particular projects. For further discussion of fiscal restrictions and other 

aspects of the budget, see Hawaii -- Constitutional Convention Studies 1978, -- 

Article - V I :  - Taxation and Finance. - 

Budget Preparation 

Three types of constitutional provisions touch upon executive relations 

with the legislature in compiling the initial budget. These provide for the 

designation of the agent responsible for drawing up the original budget, the 

frequency with which the budget must be presented, and the time span for 

preparing the first budget available to an incoming governor. 

Initiation. Originally, initial responsibility for developing the state's 

budget lay with the legislature. However, deficiencies in the legislature's 

budget preparation process resulted in a fragmented budget with no orderly 

presentation or review of departmental appropriations and expenditures. Each 

department submitted its own appropriations bills and bargained individually 

with the legislature. This procedure led to public and legislative confusion in 

determining the total costs of government operations and hindered the 

development of a systematic plan clearly identifying the priorities in public 

spending. 

To correct these problems, the states, with the federal Budget and 

Accounting Act of 1921 as a guide, shifted to lodging the formulation of the 

budget with the governors. Presently, this procedure is specified in the 

statutes or constitutions of 47 states, including ~ a w a i i . ~  In 3 of the remaining 

states, the governor shares this power with some other agency (see Appendix 

D ) .  The Hawaii Constitution states that the governor shall submit to the 



legisiature a ' I .  . .plan of  proposed fund expenditures and anticipated receipts of 

the State for the ensuing fiscal biennium. . . . t 3 . 3  

Executive budget preparation offers the governor an opportunity to 

present. a comprehensive overview of the state's needs and the resources by 

which the needs may he  met,  I t  promotes administrative cohesion by requiring 

separate legislative and executive budget hearings thereb i~  discourafftxig 

coalitions between legislators and administrators. Moreover, by utilizing 

uniform standards in public administration and finance, the executive budget  

promotes integrity and efficiency in public service. 

Although executive responsibility for preparing the initial budge t  

document is  widely accepted and does not appear to present a serious 

constitutional issue,  the question has been raised as to i ~ h e t h e r  legislative 

representatives should be permitted to attend the governor's budget hear ings.  

The mcrit.s of this plan, as practiced in New York; %-ere presented in t h e  

preparatory material for that state 's  constitutional convention. Those who 

favored retaining the system pointed to its successful functioning and a rgued  

that the presence of legislative representatives facilitated consideration of t h e  

budget. after  i t s  submission to the  legislature. Opponents maintained that t h e  

system weakened gubernatorial control by encouraging departments to dea l  

directly with the legislature and hindered an effective, independent ?egis!ai%ve 

review of the governor's budget proposals 

Annual ~... v s .  Biennial B w  -.. S2tems. -- 'The frequency in budget ing 

controversy revolves around the merits of annual o r  biennial budget systems.  

The  annual budget entails developing and enacting a budget for  each fiscal  

year .  The biennial system requires preparing a budget once every 2 years f o r  

a 2-year fiscal period. Twenty-one states use the biennial budget system ( s e e  

Appendix E ) .  Since the end of World War 11, there has been a marked t r e n d  

toward annual fiscal periods. \%hereas in 1941 only 4 states used an annual  

budget system, today 29 have adopted this method. The type of budget system 

a state uses is related to the frequency of legislative sessions. With f ew  

exceptions. it can be said of the 50 states that annual and biennial legislative 

sessions mean reipectively, annuai and biennial budgets.  
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A s  a Territory, Hawaii had a biennial budgeting system. The delegates to 

the 1950 Hawaii Constitutional Convention however, explicitly rejected carrying 

this practice over in the new constitution because of the difficuities in 

accurately estimating revenues and expenditures for a 2-year p e r i ~ d . ~  This 

was changed again by the i968 Hawaii Constitutional Conr~ention back to a 

biennial budget. The delegates to the 1368 Convention beiieved that biennial 

budgeting would: (1) improve planning by enforcing a longer range view of 

government programs; (2) alleviate the administrative burden of almost 

perpetual involvement in the existing annual budgeting process; and ( 3 )  permit 

more intensive analysis of selected areas or programs by the legislature in 

alternate years. 7 

The delegates to the 1968 Hawaii Convention, however, did not adopt a 

straight-forward biennial budget. Instead, they adopted a variation allowing 

the governor to submit a supplemental budget bill in nonbudget years. Other 

variations that have been proposed have been to (1) make the biennial budget 

subject to annual review upon the governor's request; and (2) require the 

governor to submit a budget covering a 2-year fiscal period but restricting the 

legislature to appropriathg funds for one fiscal year a t  a time. 

The frequency with which the budget should be prepared appears to 

depend upon 2 considerations: the contest for supremacy between the 

legislature and the executive, and the effect upon the efficiency of gox7ernment 

operations. These points are expressed in the following arguments for annual 

and biennial budget systems. 

Favoring - the Annual Budget 

(1) The annual budget adds to the effectiveness of legislative 
policy-making by increasing the frequency with which the 
legislature may exercise its power to approve, modify, or 
deny proposals made by the governor. 

(2)  Annual review of revenues and expenditures broadens the 
opportunities for the legislature to examine the operations of 
state government and thus results in greater legislative 
scrutiny of the executive. 



(33 A yearly budget-making process facilitates a close liaison 
between the executive and legislative branches: and 
consequently promotes harmony and efficiency in the overall 
functioning of state government. 

(4 )  The annual budget more accurately reflects the actual needs 
of the departments since a biennial system requires estimates 
to be made up to 30 months prior to expenditure. This 
accuracy leads to greater flexibility in meeting needs and 
increased governmental savings in the long run.  

Favoring ~ ..... the ~ ~ Biennial ~~. Bu&et - - 

( I )  Executive initiative in financial policy-making is enhanced by 
reducing the frequency with which the executive must submit 
its activities and proposals for legislative approval or 
rejection. 

(2) Legislative scrutiny can be acquired in off-budget years 
through requests for departmental reports, and 
investigations and post audits by the legislative auditor. 

( 3 )  A 2-gear fiscal period reduces the time and labor consumed in 
preparing the budget. This permits departmental personnel 
to expend more effort on their routine functions which results 
in increased efficiency and governmental savings. 

(4) This system encourages long-term planning because the level 
of funding is assured. 

Time Limitations. The usefulness of the budget as a policy-making tool - -- 
for a newly elected governor is related to the governor's ability adequately to 

prepare the initial budget. This task is significantly affected by the time span 

between the governor's inauguration and the date at which the budget must be 

submitted to the legislature. The information available in the pertinent 

literature does not refer to specific recommended time periods nor suggest 

relevant criteria for establishing adequate periods for budget preparaticrn. 

Consequently, the Hawaii provision can only be evaluated in terms of t h e  

following considerations : 

(1) The time period provisions should allow the governor 

sufficient time to analyze and identify the state's major 

problems and prepare a budget responsive to those needs. 
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(2) The Hawaii Consliiution pros~icies that the t.ernz of office of 

the governor begins on the first Monday in December. The 

governor's budget is then submitted t.o the legistature no 

later than 20 days prior to the start of the session.' This 

permits a newiy elected governor approximately 4. weeks fro= 

taking office to prepare a budget. The Gubernatorial 

Transition Act ,  however, allows the governor-elect to start 

on the budget and to make revisions as soon after the general 

election as the governor is able.' This provision then allows 

approximateiy an additional 4 weeks to work on the budget 

For a comparison to other states, see Appendix E .  

Executive Controls 

Once the governor has prepared a budget and submitted it to the 

legislature, the principal constitutional power available for protecting the 

budget is the ability to strike and reduce items from appropriations measures. 

In addition, provisions on the preparation of the budget appropriation bill and 

its priority in legislative action add support to the executive budget system. 

P r e ~ a t i o n  and Action on B u d s  Bills. The Hawaii Constitution, as a - - - -- - -- - 
concomitant to proposed budgetary expenditures, requires the governor to 

"...submit b a s  to provide for such proposed expenditures and for any 

recommended additional revenues or  borrowings by which the proposed 

expenditures are to be met".1° It is argued that this kind of provision, which 

gives the governor responsibility not only for drafting the original budget 

appropriation bills but also for the financing thereof, is vital in maintaining the 

executive budget system. If the legislature initiated bills for the funding of 

budget appropriations, then many of the deficiencies in the legislative budget 

system, such as direct dealing between adnhistrative agencies and legislative 

committees and inaccurat-e or incomplete appropriations measures, would 

reappear. 



In tiatvaii, there is a constitutional provision prohibiting action on 

legislatively origina!.ed appropriation bills, other than the legislative budget  

bill, prior to passage of the budget.  It reads:  ll 

. . .  no appropriation b i l l ,  except h i l l s  recormended by the governor 
for  immediate passage, or to  cover the expenses of the l.egislature, 
shall be passed on f ~ i n a l  reading unt i l  the b i l l  authorizing operating 
expenditures for the ensuing f i sca l  hienriium, to be known as the 
general appropriations b i l l ,  sha l l  have been transmitted t o  the 
goveriior . 

The important effect of this statement is that it  gives the governor 's  

budget f irst  call on state revenues.  Moreover, it encourages the legislature to 

act promptly on requests.  Finally, this procedure contributes to an integrated 

financial s t ructure  because, in disposing of the governor's budget f i r s t ,  the  

legislature is required to review the state's fiscal condition as a whole before  

turning l o  specific interests.  

Those who favor legislative initiative in budgeting oppose this provision 

because it tends to prevent the legislature from having a meaningful role. T h e  

legislature's long-recognized poil-er of the purse  cannot be effectively exercised 

under- an arrangement which permits it only to react to the governor's decisions 

and to make minor changes 

Strike and -- Reduce Powers. - The legislature may disallow I reduce .  

increase, or  add items to the governor's general appropriation bills. Noreover. 

individual legislators mag introduce a t  each session as  many special 

appropriation bills as they choose. Therefore, the power to strille selectively 

(item veto) certain expenditures from appropriations bills is a useful tool which 

the governor may apply in efforts to keep the state's budget in harmony with 

fiscal policy as well as the state 's  prospective income. The power to s t r i ke  

appropriations items is a widely recognized gubernatorial budget control device 

and is found in 44 state constitutions, including Hawaii,12 though in Hawaii, t h e  

governor can only item-veto measures pertaining to the executive branch. T h e  

item-veto constitutes substantial protection because, generally, legislatures as  

in Ilawaii must assemble a two-thirds majority in order  to override an item ve to .  

The item veto is strongest in Alaska where the legislature is required to mus te r  

a three-fourths majority to override the item veto, 

7 0 
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A less commonly found control mechanism is the power to reduce items in 

appropriations bills. The primary purpose in granting this authority to the 

governor is  to provide greater flexibility in structuring the state's fiscal pro- 

gram. Thus,  where the governor supports an item, but considers the 

appropriations excessive, the governor is able to reduce rather than entirely 

emina te  the designated funds.  There are  8 states which made provision for the 

reducing power--Alaska , California, Hawaii, Massachusetts : Missouri. New 

Jersey, Pennsylvania, and Tennessee. 

Those who oppose gubernatorial authority to reduce appropriations 

contend that i t  leads to legislative irresponsibility because the legislature is  

encouraged to appropriate extravagant amounts to favored programs with the 

knowledge that the governor will reduce the amount if necessary. Furthermore. 

this power enables the governor effectively to eliminate o r  retard certain 

programs by reducing funds below specified operational levels without assuming 

the responsibility for such actions. 

In Hawaii, the delegates to the 1950 Hawaii Constitutional Convention, 

concerned about possible abuse of this power, explicitly stated that the 

reducing power could not be used to impair the effective administration of the 

affected programs .I3 I t  was not debated in the 1968 Constitutional Convention. 

THE VETO POWER 

The veto power, in the first  instance, is a manifestation of the American 

political philosophy that constitutional government can only be achieved where 

power is  checked. Thus,  the gubernatorial veto is an important element in the 

checks and balances system operating between the 3 branches of government. 

The veto serves a second, more politically expedient purpose, as an instrument 

whereby the governor can influence the outcome of particular pieces of 

legislation. In some cases, where the legislative majority required to override a 

veto is high, legislation to which the governor is opposed can be effectively 

killed. In addition, the governor may modify the scope and purpose of 

legislation by publicly o r  informally threatening to veto a bill unless it is 

amended to conform to the governor's policies. 



Little c u r r e n t  research is available to indicate the effectiveness of the 

gubernatorial veto as a legislative tool. It is worth noting that North Carolina: 

alone among the s ta tes ,  does not provide the executive veto and yet. this has 

not,  apparently, reduced the governor's leadership capacity. On the o t h e r  

hand, the wide constitutional recognition given the veto power indicates t h a t  it 

is commonly accepted as an imposing gubernatorial weapon. In Texas, for 

instance, of 936 bills vetoed b y  the governor since 1876, only 25 have been  

overridden ,lJ and in Illinois: of over 3,600 bills vetoed since 1870, only 4 h a v e  

been overridden." Similar findings hold t rue for Hawaii, where, s h c e  

statehood, the veto has never been overridden by the legislature. 16 

Four types of constitutional provisions pertain to the traditional v e t o  

power: ( l j  time allowed for executive consideration of bills, (2) pocket v e t o ,  

( 3 )  legislative majority necessary to override a veto,  and (4)  post-adjournment 

sessions to consider vetoed bills. In addition, several states have expanded the 

governor's veto power by adopting either o r  both the partial veto and the 

conditional veto. 

Time 

The time available to the governor for reviewing legislation affects the  

governor's ability to take informed action on each measure passed. The Hawaii 

governor presently has 10 days to consider bills presented 10 or more d a y s  

before the adjournment of the legislature -- sine die, and 45 days for bills 

presented less than 10 days before such adjournment o r  presented a f t e r  

adjournment." Bills which are  neither signed nor returned by the governor 

within these periods automatically become law. The longer period provided for 

bills received in the closing days of the session and after adjournment is made 

in recognition that the vast bulk of legislative measures are  usually passed at  

the end of session. Only 4 states--Alaska, 15 days: California, 12 d a y s ;  

Illinois, 60 days ; and Xichigan. 14 days--permit more time for in-session review. 

and only Illinois with 90 days grants more time after adjournment (see Appendix 

F). 
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Some obser~:c?rs of state affairs suggi:st that the period f o r  gut?c:rna?ori;ij 

consideration should be increased. 'The time available for review is particularly 

important in states like Hawaii, where bills not acted upon become law. A s  the 

complexity and volume of legislation grow, extended periods are  needed. it is 

argued.  to enable the governor to consult with administrati-qe departments or  t.o 

seek legal research and opinions from the attorney general, Furthermore. 

members of the public would have additional opportunity to express their 

opinions. 

Pocket Veto 

When the governor neither signs nor vetoes a bill and the bill dies, then 

it has been pocket vetoed. In Hawaii. the governor can exercise the pocket 

veto only when the legislature reconvenes in special session to consider post- 

adjournment vetoes. At this time. if the legislature chooses not to override the 

veto and instead alters the bill, then the bili dies if the governor fails to sign it 

within the required time 18 

Use of the pocket veto appears to be on the decline. Only 12 states 

presently provide for the pocket veto.'' The principal objection to this practice 

is that it  does not require the governor to state objections anti therefore 

obscures gubernatorial responsibility for killing legislation. 

Legislative Majorities to Ovemde 

The number of votes required to override the veto is one measure of the 

governor's legislative influence. Where the number is approximately a simple 

majority, the governor's veto becomes merely an advisory opinion and does not 

constitute a substantial check on legislative discretion. As more rigid 

extraordinary majority requirements are  imposed, the veto takes on a more 

persuasive and,  in some cases,  controlling effect, 



All  states, except Norih Carolina which does no: provide for the executive 

veto, have constitutional provisions which specify the requirements for 

overriding the veto (see Appendix F j .  Twenty-two states, including Hawaii, 

require a two-thirds vote of the elected membership to override, while 14 others 

stipulate two-thirds of the legislators present. In the remaining states, the 

veto may be overridden by a three-fifths or simple majority of the elected 

members or by three-fifths of the legislative quorum present. 

Some commentators, concerned by the small number of vetoes that have 

been overridden, suggest relaxing the requirements in order to obtain a better 

balance in the executive-legislative relationship. Professor Bennet M. Rich has 

said: "The trend toward a strong veto may now be overreaching the bounds of 

reasonableness.. . . The veto is now uncomfortably close to being absolute in 

some states, hardly a democratic development. "20 The committee for economic 

development recommends two-thirds of those present and voting or a three- 

fifths majority of the elected membership to ~ v e r r i d e . ~ '  This is less stringent 

than the standard currently employed in Hawaii. 

Those who favor rigid requirements contend that the governor is in the  

best position to assess the merits of a bill and its relationship to overall s tate 

policies and thus, the veto should carry great weight. If requirements were 

changed from those elected to those present, then a minority of the legislators 

could control legislative decisions in this procedure. The infrequency of the  

use of the veto and the failure of the legislature to reconvene to consider post- 

adjournment vetoes in Hawaii are factors which merit consideration in evaluating 

the rigidity of Hawaii's majority requirements. 

Post-Adjournment Veto Sessions 

If the legislature meets for a limited period and is unable to reconvene 

itself in special session, then post-adjournment veto decisions become final. 

The desirability of this practice has been questioned as giving an unfair 

advantage to the governor. Three proposals have been suggested to alleviate 

this situation. 
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The ?v:ilodel State ~ Constitution solves the problem 51- providing for 

continuous iegislative sessions interrupted by recesses. Since a recessed 

legislature can be recalled by its leaders, there is ample opportunity to 

reconsider disapproved out-of-session bills at  the legislature's discretion. h 

second method is to provide limited session legislatures with the general power 

to reconvene in special session. The third approach, taken by Connecticut, 

Hawaii, Louisiana, Xissouri, and Washington, is to authorize the legislature to 

reconvene itself in special session for the sole - purpose of considering post- 

adjournment vetoes. The Hawaii Constitution enables the legislature, at  i ts  

option. to convene on the forty-fifth day after adjournment to consider bills to 

which the governor has objected.22 The legislature utilized this provision in 

1974, meeting in special session to amend a vetoed bill to meet the governor's 

objections. 

Conditional Veto (Executive Amendment) 

The conditional veto permits the return of a bill unsigned to the house of 

origin with suggestions for changes which would make the bill acceptable to the 

governor. The legislature has the choice of amending the bill in the manner 

proposed by the governor o r  forcing the original bill into law by some extra- 

ordinary majority. Proponents of the conditional veto maintain that use of the 

executive veto is often based on the governorts objection only to a part  or par ts  

of the bill and that through some formal means of communication, such objections 

may be resolved. Furthermore, they claim that this procedure promotes a closer 

working relationship between the governor and the legislature but retains clear 

accountability for the actions of each branch. 

A t  least 2 states--Illinois and Massachusetts--have provisions concerning 

the conditional veto, and some states use it on an informal basis. One report  

has given the following evaluation of the conditional veto: 23 

Experience w i t h  t h i s  device i n  the few s t a t e s  which u t i l i z e  it 
has been generally favorable. In s t a t e s  with the executive 
amendment, governors tend to  use it considerably more often than the 
regular veto. 



Opponents to the conditional veto argue that its effect is just as likely to 

be achieved through the informal give and take between the governor and the 

legislature. The end result of this provision would be to enlarge the governor 's  

authority in an area where already very s t rong.  

Partial Veto 

The partial. veto ccnsists of an item veto over nonappropriation bi l ls .  

Washington's provision is illustrative: 24 

. . .  I f  any b i l l  presented t o  the Governor contains several sections o r  
i tems, he may object t o  one o r  more section or items, w h i l e  approving 
other portions o f  the b i l l .  

Usually, the partlal veto is final unless overridden by the legislature in the 

same manner as a veto of a complete bill. 

The partial veto is recommended as increasing the alternatives available to 

the governor in acting upon legislation which the governor only partially favors  

and as making it possible to proceed with activities generally approved of by the 

governor. Those who oppose the procedure argue that it  leads to a violation of 

the separation of powers by diffusing responsibility between the executive and 

legislative branches. Presently, a t  least 2 s ta tes ,  Oregon and Washington, 

employ some form of the partial veto.  

LEGISLATIVE SESSIONS 

The governor exercises 3 principal powers which affect legislative 

sessions. They a re :  (1) the convening of the legislature in special session, (2) 

determining the agenda of a special session, and ( 3 )  extending the duration of 

regular and special sessions. The major controversy in this area is whether 

these powers should be shared with the legislature o r  exercised by the governor  

alone . 
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Slat.: i:i>ns:it,i-;li;n.; makc ~~r.or~?sii:ri for spceia! sesslcjn;; in  a.:8rr";or. ir meet 

emergencies, ti: a!iclii for  senate confirmation of appointments and remava!~. to 

initiate impeachment. proceedings, ancl to finish legis!alivr business n ~ t  

completed o r  dealt with during the re,gul:*r legislative session. In the majority 

of s ta tes ,  the practice is to l-esi in the goyemar alone the power lo convene the 

iegislature in specia.i session {see  Appendix G j .  However, in 12 s ta tes ,  the 

governor must call a special sessf n upon pctition by -3 constitutionaiiy specified 

number of legislators, and in another 14 s ta tes ,  including Hawaii ,  the legislature 

may convene in special session under iis oicn aut,hori?.:y. 

Custornarili., in the rail for a special session, the governor designates 

particular matters to be considered by the legislature. The special session is 

restricted t.o these concerns in 17 of the st.ates; in the remainder. the legislature 

may initiate and consider additional business (scc Appendix C;). The Hawaii 

Constiiutinn is  silent on this issue, bur. in prai:ti,ce both the legislature anti the 

governor share in determining the agenda for special sessions. 

The power lo extend the length of either a regular o r  special session is 

uncommon among the s ta tes .  Only 9 states provide for the extensior, of a 

regular session and 2 f o r  the s-je-;-' + session. 25 in some s ta tes ,  the legislature 

alone mag extend the session. In others.  the power is shared with the 

governor. 

Before 1968, the power of convening the legislature i-, special session and 

extending the duration of regular and special sessions was exercised by the 

governor alone. In the 1968 Constitutional Convention, however, this was 

changed to aUow both the governor and the presiding officers of both houses, 

upon the request of two-thirds of the  members, this power. 

For each of the 3 powers, the arguments for and against sharing them 

between the legislature and the governor o r  depositing them solely with the 

governor are  similar. Briefly stated,  they are as follows: 26 
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l Since the governor functions in office on a year-round basis 
and is supported by a large, well-staffed bureaucracy, the 
governor is in the best position to determine when and what 
problems require a special session and if the state's business 
warrants the extension of any session. 

( 2 )  By authorizing only the governor to exercise the powers, the 
Iegislaturc is compeiled to complete i ts  work promptly and 
efficiently during the regular session. 

13) With these powers. the governor's role as  legislative leader is 
enhanced by offering the governor significant. discretion in 
determining if and when certain policy questions \.;ill be dealt 
with 

Sharing with ~ .--- the Legislature 

(1) Constitutionally, the legislature is the policy-making branch 
of government and as  such should be able to decide when 
certain problems require legislative attention. 

12)  The increased responsibility exhibited by state legislatures in 
the last several decades has largely removed any basis for 
fears that these powers will be abused. 

( 3 )  Many prominent orzanizations in the field of state government 
such as the National Municipal League recommend sharing the 
3 powers between the 2 hranches. 

Finally, it  should be noied that constitutional specifications on the length 

and frequency of regular legislative sessions have important implications for t h e  

legislative leadership role of the goi7ernor. The numerous and complex problems 

presented by mid-twentieth century society require protracted examination by 

expert  personnel for resolution. Where the legislature meets infrequently for  

brief periods of time, considerable policy-making responsibility is passed. b y  

default, to the executive branch. On the other hand, a legislature which meets 

in lengthy or year-round session is in a better position to develop staff a n d  

expertise of its own and thus retain major policy-making authority. F o r  a 

fur ther  discussion on legislative sessions, see the Hawaii Constitutional - 

Convention Srudies 1978, . -- Article - I11 : - The w l a t u r e  . -- 
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tEGISLs4TlVE VACANCIES 

The Nodel -- State Constitution ---- recommends that the procedure for filling 

legislative vacancies be provided by statute. Hawaii folloi~s this procedure by 

requiring the governor to fill unexpired terms of house members and stipulates 

that the appointees must be from the same political party as their 

predecessors. In the case of senate members, vacancies are fiUed either by 

the governor or by election depending upon when the vacancy occurs. 28 

Gubernatorial appointment enhances the governor's influence in the 

legislature by enabling the governor to alter the composition of voting blocks. 

This is particularly important where party or factional division is narrow. 

Moreover, this method is less costly and time consuming than special elections. 

The primary objection to appointment by the governor is that it violates the 

principle of separation of powers. 

SUNSET LAW 

Sunset laws are a response, in par t ,  to the proliferation of government 

agencies and their tendency to escape oversight by elected officials in the 

legislative and executive branches of government. Once established, these 

government agencies and their charters often have tended t o  acquire a 

"permanent" status, without regard for the conditions that originally gave rise 

to their establishment. Their membership is often beyond the effective control 

of elected officials, and efforts to force their modernization, or even to revieiz' 

their performance and iinpact have typically proven to be difficult. Too often, 

regulatory agencies require a combination of autonomy and authority 

inconsistent with democratic principles as well as a capacity for self- 

perpetuation incompatible with principles of accountability. The function of 

sunset laws is to break this cycle by terminating the agency unless the 

legislature takes affirmative action to reauthorize it .  

In Colorado, where sunset legislation was initiated, all of the state's 

regulatory agencies are subject to the sunset act. The Colorado s u ~ s e t  law 



au!omaiicn!!y tei-minates each r.irgij!atcarr ags:~icy every 6 ve.ars. ?utom;ltic 

tenriination invi~lves a iegislarivt? perforrnancl. audi t ,  whiczh, in t u r n ,  is Eollewed 

b y  public hearings 

11 ~.,ised .- - on the infi:rmation assi:mb!ed from both the performance audit a n d  

t h e  putli:: hearings,  the iegi.iliituri. is ?hen re8q:iircd to take one of 3 actions 

concerni.ng the specific agency : 

(1) I t  may allov; the agency to continue in its existing form until 
the ni:xt "ter~nination" is schedulc:d. This decision is 
aci.:omplisked by re-euactrnent of the original enabling 
Iegislation . 

(2 )  I t  may allow the agency to continue, but with significant 
changes. This decision is accomplished with new enabling 
legislation that reflects the dcsix-ed modlficatians in the 
age~ii:p's s t ruc ture ,  p~.ocedures mandate, o r  bureaucratic 
loca tion. 

13) It may choose to let the agency. in fact. terminate. 
Tet-min:iiion automatically occurs wheo the legislature h i t i a t e  
no action a t  all on the ;igency. 

When thf: legislature allows an agency to terminate, the sunset lairs 

provides a one-year "grace" period after the scheduled "termination!' d a t e .  

This procedure is designed to elimii~aie all y~icstions regarding the Iegitinacq~ of 

agency activities during that year,  to facilitate an orderly shut-down o f  

operations, and tcl permit a transfer c3f responsibilities when it is appropriate.  

The "grace" period %la@ provides a full pear for the legislature to reconsider i t s  

decision to allow the 'gency to expire and to minimize the danger of a rb i t ra ry  

tex-mination of a politically vulnerable agency. such as a civil r ights commission 

o r  a commission on the status of women. 

The sunset system puts  the burden of proof on the agency to demonstrate 

its worth, rather than on those who question the agency's value. 'The typical 

pattern--where many government agencies perpetuate themselves by virtue of 

their existence and not by demonstrated need--is reversed.  
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Sunset laws need not be limited to yoc~:rr,menlal agencies, hi>v;evei.. Tht: 

concept of the sunset law can be applied to statutes,  administrative rules and 

regulations. and tax programs and exemptions. Although no state has enacted a 

sunset law to include statutes:  rules and regulations, or  taxes,  it is a 

suggestion that may be considered in the fu ture .  

While the sunset law has enjoyed support such as in Colorado where it is 

in effect, it has also met some opposition. Opponents point to thesi: potential 

problems in the sunset law. 

(1) Well-organized and well-financed lobbying efforts by the 
agencies may continue to dominate the regulatory process if 
sufficient public input is not secured.  The countervailing 
pou-er of public input is required to permit the legislature to 
reach objective and balanced decisions. 29 

( 2 )  Some agencies might find themselves politically vulnerable if 
they have "stepped on toes" or  have aggressively pursued 
their char ters  in the public interest . 3 O  

(3) Because sunset laws are  statutory laws rather than 
constitutional, it is possible that an agency could be re- 
established for more than 6 years since new enabling 
legislation could he written in such a +cay as  to circumvent 
the "old" sunset provision .3l 

(4) If substantive legislative committees are assigned review 
responsibilities, the committee may find it difficult to allow 
termination since close relationships often are established 
between committee members and staff and the agency. 32 

(5) Agency time and cost spent on review may be increased.33 

(6) Legislative workload may be increased.34 

To date,  U states including Hawaii have enacted sunset laws, and similar 

proposals are  pending in nearly all s ta tes .  Also, Congress is considering 

sunset legislation, the proposed Government Economy and Spending Reform Act 

of 1976. 

In Hawaii, the proposal passed by the 1977 legislature provides for the 

review of the regulatory boards and commissions only. 35 For fur ther  discussion 

of sunset laws, see the Hawaii Constitutional Convention - - Studies -. 1978, Article 

I11 : The Legislature. 



Chapter 5 
THE OFFICE OF GOVERNOR 

Several specific rliialifications and conditions for becoming governor and 

remaining in office are set forth in Article I V  of Hawaii's Constitution. These  

also apply in the same iiag and manner to the lieutenant governor and include 

such matters as time of election, length of term, age,  residence, compensation, 

and removal from office. A number of these specifications have been mat ters  of 

contention in the past .  and some remain so even today. These specifications 

presently are not generally considered as involving issues of very g r e a t  

magnitude, at  least not in Hawaii. Nevertheless, there are possible differences 

of opinions as to what the proper o r  most appropriate specifications should be ,  

and many states have different arrangements. The more significant differences 

in arrangements are identified and the basic issues of greater  general concern 

are discussed :in the sections which follow to provide a basis for comparison and  

evaluation of Hawaii's requirements with those of the other 49 states 

Time of Election 

Fourteen states elect their governors in even-numbered years which 

coincide with presidential elections. 'These include all 4 of the states which 
1 elect their governors for 2-gear terms a.nd 10 of the states which elect t he i r  

governors for '%-year terms .' Four states--Kentucky, Mississippi, Sew Je r sey .  

and Virginia--elect their governors for 4-year terms in odd years while 32 

s ta tes ,  including Hawaii, elect their governors for 4-year terms in even ,  

nonpresidential year elections. 3 

The fact that IIawaii elects i ts  governor in an even year which does not 

coincide with presidential elections mag be attributed more to chance than  to 

design. The constitutional determination of the time for election of the governor 

is not derived from a single provision but  from the application of several  

provisions. none of which specifically provides for the holding of gubernatorial 

elections in an even, nonpresidential year.  Article IV. section 1, provides t h a t  
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the governor shall be elected at  a general election {chile Article 11, section 5. 

requires that general elections be held in even years.  However, upon obtaining 

statehood, Haivaii elected its f irst  state governor in 1959 for a term beginning 

with his election and ending in December folloil-ing the second general election 

pursuant to the requirements of sections 10, 11, 12. and 13 of Article XVI relating 

to transitional provisions. Since another general election was held in 1960, the 

term of the first  governor expired in December, 1962. This required the 

holding of an election for go;-ernor in November, 1962, an even year which did 

not coincide with the presidential elections. Since the term of governor is also 

set at  4 years by Article I V ,  section 1, this meant that  gubernatorial elections 

would be required every 4 years thereafter and thus by pure chance the 

elections for governor fall in those even years which do not coincide with 

presidential elections. 

The basic issues concerning the time when gubernatorial elections should 

be held revolve around the questions of whether gubernatorial elections should 

be separated from presidential elections and similarly, whether local elections 

should be separated from gubernatorial elections. There are  2 primary methods 

whereby either may be accomplished. One method is to provide for 

gubernatorial, o r  statewide, elections in even years which do not coincide with 

presidential elections. The other method is to provide for gubernatorial 

elections in odd-numbered years.  Local elections may then be held a t  any time 

which does not coincide with either national o r  statewide elections if such 

arrangements are  thought to be desirable. 

Even, - Nunpresidential - Year Elections. Arguments for even,  

nonpresidential year gubernatorial elections stress the need to keep state and 

national issues separate. to ensure that the governor will be elected on the 

basis of a personal stand on state issues ra ther  than by "riding i ~ t o  office on 

presidential coat tails" and that state issues %<-ill not become obscured by 

national issues . 4  Such separation, it is claimed, will permit state issues to be 

weighed more strongly in the voters' minds. Thus ,  the governor's election is 

less likely to be influenced by the glamour of a presidential candidate o r  by 

objections to the national a d m i n i ~ t r a t i o n . ~  Another argument sometimes 

advanced for even, nonpresidential year elections is that they also keep political 

parties alive between presidential elections. 6 



i'ke primary argurner~t against even,  nonpresideniia! year gubernatorial 

elections is that voter turnout. is smaller for state elections than it is f o r  
7 presidential elections. Another argument points out that national influences 

are  not entirely absent because elections for Congressional offices are he ld  

concurrently \with gubernatorial elections in such years.  For a f u r t h e r  

discussion of voter turnout in Hawaii and the rest  of the s ta tes ,  see -. Hawaii 

Constitutional . ... --- Convention .. .~ ..~ ~ -~~~ Studies .~~~ 1978. Article 11: S ~ u f f x e  ~ .~ and ~ Elections. 

Odd-n'umbcred ~ .-.. .. ~~ Year Elections. .. The arguments presented above for a n d  

against even, nonpresidential year gubernatorial elections a re  primarily 

concerned with the exertion of national influences on gubernatorial elections. 

Another consideration as to the governor's time of election relates to state-local 

relations in which arguments for and against odd-year gubernatorial elections 

are  advanced 

The arguments for odd-gear gubernatorial elections cite not only the need  

for separation of gubernatorial elections from presidential o r  national elections 

but also the need for separation of statewide elections from local elections. 

Those who feel that state and local elections should be separated claim that t h e  

governor's election too heavily obscures local and personal considerations jus t  

as  presidential elections tend to overshadow gubernatorial elections. Thus,  if 

the election of the governor is  shifted to a sequence of odd-numbered years a n d  

local elections are held in alternate odd-numbered years,  this would emphasize 

the separate weighing of state and local considerations and the relative 

competence of each candidate by voters.  8 

Arguments against odd-year gubernatorial elections cite the additional 

expenses incurred in holding off-year elections and the tendency for vo ter  

t.urnout to be smaller in off-year elections .' Furthermore, it is claimed that t h e  

holding of gubernatorial and statewide elections in a sequence of odd-numbered 

years ,  local elections in alternate odd-numbered years, and national elections in 

even-numbered years would impose a tremendous burden on government, 

political parties, and the voting public with regard to their respective roles in 

the election process due to the sheer frequency of elections. 
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Term of Off ice 

The determination of the ultimate length of time that the governor holds 

office involves 2 political and 2 mechanical considerations. The political 

considerations would require that public officials be frequently caLied to account 

by the electorate through the electoral process but would also recognize that an 

official cannot render the official's best service if too much time is spent in 

campaigning. The mechanical considerations involve setting the length of each 

term and rhe number of terms a governor may serve.  10 

Lenxth of Term. The current issue concerning the length of a governor's - -- - -- 

term is limited mostly to discussions of whether the governor should have a 2- 

or  a 4-year term (see Appendix H).  

Many of the early state constitutions provided for a one-year term of 

office for the governor. Since that time, however, there has been a trend 

towards increasing the length of a governor's term. At the turn of the 

century,  19 states provided the governor with a &-year term. Today, 46 states:  

including Hawaii, provide the governor with a 4-year term, and 4 states provide 

for a 2-year term.' One authority suggests that the increase in the length of 

the governor's term was a result of the increasing cost ,  inconvenience, and 

burden on the community of annual elections; the excessive instability which 

resulted from annual rotation in office; and the influence of the G . S .  

Constitution which provides the President with a 4-year term. 12 

Arguments for a 4-year term include the following: 

(1) I t  allows an incoming governor sufficient time to become 
familiar with the administration and the governmental process 
so that the governor can effectively formulate and carry out 
the governor's policies and programs. 

( 2 )  It permits the governor to concentrate the energies of the 
office on executive duties rather than on electioneering while 
in office. 

( 3 )  I t  is in harmony with the principle of consolidated elections 
and the use of the short  ballot to simplify the ta.sk of the 
voter 



(4 )  it provides votcri  a longer. more adequate period in which to 
evaluate the qualifications , programs, and policies of the 
governor before considering reelection 

(5) Frequent elections ! e . g . ,  every 2 years j  map result in the 
citizens becoming lethargic toward the office and the 
candidates. 

6 It reduces the waste and extravagance in time and money 
which is inevitable with frequenl changes of administration. 

Those who oppose a 4-year term cite the following: 

(1) Nore frequent elections make the governor more responsible 
to the electorate by requiring the governor to answer to them 
at frequent intervals 

( 2 )  Power is less likely to be concentrated in the hands of one 
person if more frequent elections are heid,  

(.'i) Shorter t e rns  allow i h ~  electorate to remove poor executives 
a t  more timely intervals. 

There appears to he no substantial evidence which indicates that a 2- o r  

+gear t.erm is more ideal than a 3 - ,  4- ,  o r  6-year term. The controversy seems 

to be mainly one of practicality and preferences. The 4-year term is an 

arbitrary period of time which publicists and students of state government 

advocate as being appr0priat.e in order  to provide the governor sufficient time 

to put legislative and administrative programs and policies into effect.13 T h a t  

this view is continuing to gain in popularity is readily evidenced by the growing 

number of states providing for 4-year terms. 

Limitations on the -- Number ~ of -. Terms Served. While only 2 s t a t e s ,  

Delaware and Missouri, still place a limit on the number of terms a governor may 

serve ,  27 states now h i t  the number of consecutive terms a governor may 

serve .  All of these 27 states provide for 4-year terms (see Appendix H ) .  

Hawaii and the res t  of the states do not set  a h i t ;  Hawaii's Constitutional 

Convention rejected a limit on gubernatorial terms in 1968. 
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Those who advocate unlimited terms for governors state tha t :  

(1) The people should be able to retain a governor if they feel 
the governor is the most qualified. To deprive the people of 
such a right denies them the service and experience of able 
public servants whom they know the most about and more 
importantly, denies them the right to elect a person of their 
own choice. l4 

( 2 )  Knowledge of the administrative machinery is so complex that 
a governor should have at least a +year term and unlimited 
succession to develop and implement programs to which the 
governor is committed. 

( 3 )  The powerful political machines built by bosses and special 
interests are not weakened by constitutional limitations on re- 
eligibility whereas the political power of the people is more 
easily fragmentized. If the governor has a sufficiently long 
term and can be reelected, there is more opportunity for the 
governor to organize public support so that the governor may 
win succession to office by the governor's own right.16 

(4)  Limiting the number of terms results in such periodically 
heavy turnovers of administrative executives appointed by 
the governor that there is no continuity in administration; 
being the executive of an administrative department is less 
attractive; and the incentive for doing a good administrative 
job is lessened.1: 

(5) Numerous other checks upon the governor exist in the form 
of legislative and judicial controls, the 2-party system, the 
constitution, public opinion, and desire for reelection. It: 

(6) Limited terms diminish a governor's political leadership and 
effectiveness near the end of the governor's allotted time 
because party leaders, legislators, and the public are 
considering who the next governor will be. 1 9  

Unlimited gubernatorial elections are opposed because: 

(1) There is a fear that unlimited reelection provides the 
governor with the opportunity to build a political machine 
which the governor may use to perpetuate reelection. The 
governor's continuance in office would thus allow the 
governor to amass so much political power that the governor 
might create a dictatorship. 20 

(2 )  Providing a constitutional limitation on gubernatorial 
reelection makes the office available to new individuals with 



. . 
ncis ideras more cjfI.cn, and i t  is more IiKcly i n  kc.;? the 
movernor 1-cs;,on.;ii.c. :.c> the i*;ishes of the people .21 a- 

( 3 )  'The govc:rnor in fostering self-perpetuation will usually do 
what is necessary to icin the next election rather than what is 
r ight .  2 2  

( 4 )  Political experience indicates that it is often difficult to defeat. 
an incumbent governor who is seeking reelection regardless 
of qualificatious . 23 

'!'he applicability of the arguments presented above by either side ivould 

appear to depend to a large extent upon the political environment exis t ing 

within a given s ta te .  iiawaii's lack of historical experience .*sith its unlimited 

gubernatorial term makes it difficult a t  best to assess such arguments in the  

light of the somewhat dynamic political environment which has existed s ince 

statehood 

Qualifications 

The purpose of constitutionally specifying certain qualifications for the  

office of governor and lieutenant governor, with respecr to age,  citizenship, 

and residency is presumably to assure maturity, sufficient concern with, a n d  

interest i n ,  the affairs of the s ta te ,  and in many eases,  to exclude naturalized 

o r  new citizens.24 The more recent state constitutions all follow the traditional 

pattern of requiring that the governor meet certain specific minimum 

qualifications. 

The Hawaii Constitution provides that the governor and lieutenant 

governor be a t  least 30 years old and a resident of Hawaii for 5 years pr ior  to 

election. 

Age. ..~. -- The Model . State constitutionZ5 suggests establishment of a minimum 

age for the governorship but makes no specific recommendation as  to what the  

age should be .  The most common practice, follo\sed by 34 of the s ta tes ,  i s  to 

establish a minimum age of 30 years.  Six statcs--Arizona, Illinois, Louisiana, 

Minnesota, Montana, and Nevada--prescribe an age limit of 25. OnlS- one s t a t e  

requires more than 30 years of age--Oklahoma specifies 31 years .  
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Xo great controversy was encountered in the 1950 i lonsti tutinal  

Convention in the setting of tne minimum age requirement for the governorship 

The convention merely carried over the same age requirement, 35 years .  

established for the territorial governor in section 66 of the Organic Act. 26 The 

1968 Constitutional Convention. however, lowered the minimum age for 

governorship to 30. 'This age qualification for governor was still much higher 

than that for registered voters.  but the committee on executive felt .  

nevertheless, "recognizing that a selection of any age is arbitrary.  your 

Committee established the age of thirty 130) as the minimum age qualification, 

believing that it is the most reasonable". 27 

With respect to age qualifications, one view holds that the electorate 

should not be precluded from the possibility of selecting a younger person 

like many great  individuals of the pas t ,  achieves a higher degree of maturity 

and excellence a t  an early age. The other view holds that age strengthens 

experience and judgment, characteristics which are  of considerable value in the 

governorship. An argument which is sometimes voiced is that anyone old 

enough to vote for governor should be given the opportunity to hold the 

office.28 Changing Hawaii's requirement for governor to pennit a "qualified 

voter" to hold the office would mean that the individual would have to be only 18 

years old and a resident of the s ta te .  None of the states currently provides for 

this liberal a qualification. 

1J.S.  - Citizenshi2. Thirty-six of the 50 states require that the governor 

be a United States citizen while the remainder do not.  Twenty-one states 

merely stipulate that citizenship is required without specifying any number of 

years .  One state requires one month of Lnited States citizenship: 5 states 

require 5 years;  one state requires 7 years:  2 states require 10 years:  one state 

requires 12 years ;  3 states require 15 years;  and 2 states require 20 years .  29 

The Model State Constitution requires only that  the governor be a citizen. 30 
-- -- 

Hawaii originally had a 20-year citizenship requirement, although it is not 

evident why this was established. The Proceedingl" -. of - the .- Constitutional - 

Convention -- of 1950 contain no evidence of any debate on the floor regarding i t .  

and the committee reports merely submitted it for acceptance without discussion. 



The 1368 Constitutional (;onvention. believing that the 20-year citizenship 

requirement discriminated against the naturalized citizen, deleted ail citizenship 

requirements. 31 

State .. Residence. .~ The most common residence requirement, 5 years, is 

stipulated by 18 s ta tes ,  including Hawaii. The residence requirements in o ther  

states vary from one month to 10 jrears. The members of the Hawaii 1950 

Constitutional Convention had varying opinions as  to what the residence 

requirement should be but after some discussion, came to agreement on a 5-year 

requirement primarily on the basis that it was the most common among the o the r  

states at  that time.32 The 1968 Constitutional Convention did not change the 

residence requirement for governor. 

A possible issue involves the question of whether to retain the present  

residence requirement or to lower i t .  It can be argued that a particular s ta te 's  

governmental affairs are  too complex in this day and age to be understood in 

less than 5 years.  On the other hand, the argument can be made that t h e  

residence requirement should be eliminated to correspond to voter qualification. 

The basis for this argument is that if a person is qualified to vote, the person 

should be able to run for the office. Additionally, it  is claimed t h a t  

governmental affairs within the Gnited States do not differ so radically t h a t  

experience in one state cannot be applied to another state.  33 

Dual Emlloyment . The Hawaii Constitution prohibits the governor from 
-- -- 

holding any other office or employment under the State o r  the United States 

while the person is in office. Almost one-half of the states have similar 

constitutional restrictions on dual employment. The members of the 1950 

Constitutional Convention, in providing for this restriction, stated: 34 

The provision restraining the Governor from holding any other 
of f ice  or employment, of p r o f i t ,  i s  found i n  the consti tution of 16 
s t a t e s .  The Governor should not be a member of the State  Legis- 
la ture ,  an employee of the State  or Federal Government, e t c . ,  w h i l e  
serving as Governor and should devote his  en t i re  a t tent ion t o  the 
duties of his of f ice .  
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Cnder t h e  p r o v i s i o n  s e t  f o r t h  i n  the  l a s t  paragraph of  S e c t i o n  
I, a pe rson  ho ld ing  any o t h e r  o f f i c e  under t h e  S t a t e  o r  Cni ted States 
could seek  e l e c t i o n  t o  t h e  o f f i c e  of Governor b u t  would be r e q u i r e d  
t o  r e s i g n  such o t h e r  o f f i c e  b e f o r e  q u a l i f y i n g  a s  Governor. 
Conversely ,  t h e  Governor would be e l i g i b l e  t o  seek o t h e r  o f f i c e  o r  
employment under t h e  S t a t e  o r  United S t a t e s  b u t  would c e a s e  t o  be 
Governor on engaging i n  t h e  d u t i e s  of t h e  o t h e r  o f f i ~ c e  o r  ernplo.i?nent. 

It appears that while serving a term of office the governor may be a 

candidate for another state o r  federal office. If the governor wins, resignation 

from office is not necessary until the time to assume the newly elected office 

occurs; and ,  if the governor loses. the position of governor may be retained. 

The 1968 Constitutional Convention did not discuss the governor being a 

candidate for another state,  local, o r  federal office. Since 1968, however, there 

bas been controversy over other elective officials who midway through their 

term of office, seek offices other than the one they were elected for .  

In 1972, for example, a biU requiring elected officials to resign before 

seeking higher office was introduced in the Hawaii State The House 

deleted the requirement because it felt the electorate would be denied the choice 

of many competent and experienced incumbent officials. 36 Although similar bills 

have been introduced since 1972, none have passed either house. 

Compensation. Only 6 state constitutions, including Hawaii's, contair? a 

provision which stipulates that the governor shall receive a specific minimum or  

maximum salary. This indicates some consensus with the oft-quoted statement 

tha t ,  " [ t l h e  establishment of the governor's salary is properly a legislative 

rather than a constitutional determination." In Maryland, a constitutional 

provision essentially fixes the governor's salary and approximately two-fifths of 

the states prohibit the legislature from raising the governor's salary while the 

governor is in office. In Hawaii, the governor's salary cannot be increased o r  

decreased while the governor is  in office unless i t  is  by a general law applying 

to all salaried officers of the State. The Constitution also stipulates that the 

salary of the governor and lieutenant governor shall not be less than $33,500 

and $27,500, respectively. 37 These figures were raised in the 1968 

Constitutional Convention from $18,000 and $12,000: respectively. The salaries 



.of ikc govex-nor and litutenant. govc,rniji- at jircsent are $50,00!: and $45,000. 

r e : c t J y  The salary of Haw-aii's go-vernor is prc+si+n?.:y exceeded by t h a t  of 

the governors sf 4 other s?.at.c:s, while the lieutenant governor's sa lary is 

exceeded only by rhat of New York (see Appendix I )  

Geni-1-ally. the discussions on cons?.itutional provisions providing for the 

compensat.ion of t he  governor and lieutenant governor center around the 

Colio\cing considerations : 

(1) Providing that the incumben?.'s salary shall not be reduced in 
order i.o protect the governor from unreasonable domination 
h y  rhe legislature . Conversely, also providing that. the 
incumben!.'~ salary shall not. be increased to preclude "horse- 
tradingn pract.iccs or the purchase of favors. 

(2) Insuring the provision of an adequate salary.  Because the 
rigidity of stipulating a specific salary in the constitution 
makes this practice undesirable, the more common practice is 
to provide a salary which may no? be reduced by the 
legislature. Except for this restriction. the legislature is 
generally granted the authority to fix the salary of the 
governor. This has appeared to work well in tiaivaii, at 
leas?., for there does not appear to be any gubernatorial 
problem due to the lack of an adequate salary 

Succession to the Governorship 

Providing for succession to the governorship involves 2 basic  

considerations. One is concerned with providing for a successor, or  line of 

succession, to the governorship in case of a vacancy; the other is concerned 

with providing adequate procedures for the f i rs t  successor to the governorship 

to assume the role of chief executive without undue delay when the governor 's  

inability to discharge the pox-ers and duties of the office obstructs or  h inders  

the necessary conduct of state affairs. Inherent in the latter is the 

consideration of when and under xha t  conditions should a governor's temporary 

absence or  disability be subject to inquiry and determination for the purpose of 

establishing gubernatorial "inability". From this is derived the need to provide 

for the establishment of procedures for defining and determining "absence" and 
ndisab;1' l ty" .  'Thus, the discussion which follows c%-ill deal f i rs t  with i s sues  
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involved in providing for a successor in  the ,gox-ernor in case of a x.Tai.ancy. then 

with the issues involved in providing for the absence and the disability of the 

governor. The 1968 Constitutionai Convention did not consider proposals 

regarding succession. 

Succession ~~ upon - vacancy .3B The lieutenant governor is designated as the 

successor to the governor in ail 42 states M-ith a 1ieut.enant governor. in the 8 

states without lieutenant governors, succession falls f irst  to the secretary of 

state in Arizona, Oregon, and Wyoming and to the president of the senate in 

Maine, New Hampshire. Kew Jersey ,  Tennessee, and West Virginia. Xineteen 

states provide that the president pro tern of the senate shall succeed to the 

office of the lieutenant governor. 39 

The Ilawaii Constitution provides that the lieutenant governor shall 

become governor when the office of the governor is vacant. I t  also provides 

that the line of succession thereafter shall be as provided by law. 40 

Accordingly, a statute has been enacted providing for succession by the 

president of the senate, the speaker of the house of representatives, and 

cabinet officers in rank order s u c c e s s i ~ e l y . ~ ~  Thus.  Hawaii follows along the 

line of many states in naming as successor the lieutenant governor, foliowed by 

the president of the senate. 

Arguments for succession by the lieutenant governor point to the common 

popularity of this arrangement among the s ta tes ;  the fact that the lieutenant 

governor is selected by popular election on the same statewide basis as the 

governor; and the close relationship between the lieutenant governor and the 

governor in being elected together. On the other hand,  it  has been pointed out 

that the main weakness of such an arrangement lies in the fact that the 

Lieutenant governor's role often may not be an active one and that  the lieutenant 
42 governor does not always run  for election as a single officer, e . g . ,  in the 

case where the governor and lieutenant governor are elected on a joint ballot 

An alternative to succession by the lieutenant governor would be to 

provide for succession by the president of the senate or  the speaker of the 

house of representatives. Those who support such an arrangement hold that it  



i s  more iikriy I<> provide :i tog> caliber successor than does the lieutenant 

governorship and that it also map reflect more recent electoral sentinlent if the 

legislature is elected every 2 years. 'They fur ther  state that a legislative leader 

is apt to be more involved. more aware: and more kno;'ledgeable about the  

affairs of the state and hence better equipped for succession 

Those -who oppose such legislative succession question the desirability of 

having a change in the party affiliation of the governor which is possible if t he  

senatorial majority is of a different par ty .  They also question the advisability 

of having as a successor a legislator elected from a single district which 

represents only a small segment of the state 's  population ra ther  than an official 

elected on a statewide basis. A related argument states that the selection of 

statewide and local officials by voters is  often based on different requirements 

and that a voter electing a person to the senate would not necessarily elect the  

same person to the governorship. Finally, there is cited the danger of placing 

a higher value on factional legislative loyalties. 

Gubernatorial ~ .- Absence " State constitutional provisions dealing with 

gubernatorial absence and succession continue to be embroiled in conflict 

because of the lack of any constitutional definition of absence, o r  because of 

antiquity or  ambiguity in language defining absence. Consequently, 

interpretations of what constitutes :'absencefi in specific instances have  

frequently been left to the courts.  I t  appears that the conflict to be reconciled 

requires the balancing, "bet:veen the citizen's right to have,  a t  every moment, 

an official ready, willing and able to fulfill all duties and powers entrusted t h a t  

office by the electorate. . . [and the]  citizen's equal r ight to realize the  

unintruded policies of the individual they placed in that office". 44 

Absence - vs . Presence. - There are  2 opposed views which define absence.  

One view considers a governor to be absent when the governor physically leaves 

the state for any purpose o r  for any period of time. The other vier< declares a 

governor to be absent when such absence will injuriously affect the public 

interest .  45 
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Supporters of the first  view contend :hat the strict interpretation of 

gubernatorial "absence from the state" is required because the framers of such 

constitutional provisions and the people of the state who adopted the 

constitutions believed that in times of absence of the governor from the state.  

regardless of the period of time, the successor to the governor should assume 

the constit.utiona1 functions of the governor. In an Oklahoma case involving 

out-of-state absence, the court held that suck an interpretation is "supported 

by reason, common sense,  public policy: kno~**n political t ru ths ,  and t.he 

contemporaneous and practical construction of the respective departments of our  

state government, and is conformable to the history of every state in the 

Union". 46 

Supporters of the latter view, however, contend that in the case of a 

governor's absence from the s ta te ,  a doctrine of effective absence, one which 

bases temporary succession upon the state's immediate need for action on a 

particular function, should apply. 47 They attack the "strict absence" 

provisions on the basis that some kind of objectivel as  well as consistent criteria 

for determining when a governor is  absent is needed. Furthermore. they feel 

that the duties of the governor's succession should be defined more clearly and 

be less inclusive for periods of temporary succession 48 

Hawaii's Constitution provides that in the event of the absence of the 

governor from the State,  the powers and duties of this office shall devolve upon 

the lieutenant governor during such absence. Similar provisions are  included in 

the constitutions of most states.  However, with modern transportation and 

communications, the desirability of such a provision has been i~creas ingly  

subject to question. The Model -- - State Constitution - provides that an acting 

governor will serve "when the duties of the office are  not being discharged by 

reason of [the governor's] continuous absence". i t  takes the view that under 

modern conditions, short  absences should no longer require temporary 

succession because a governor can quite effectively control the affairs of the 

executive department by telegraph and telephone. Another argument against 

providing for temporary succession every time the governor leaves the state is 

the frequent opportunities provided the temporary successor for politics! 

opportunism and for mischief especially with respect to the conduct of state 

affairs in a manner contrary to the governor's policies. 



- ,  Ihosi: who favor succession during absenci: from the i t a te  hoid t h a t  i t  

discourages long and frequent absences in the case of a governor viho might be 

inclined to spend more time away from the center of state affairs if permitted to 

carry out gubernatorial functions from out-of -state.  Fur ther ,  it is argued t h a t  

the presence of a chief executive is always necessary to carry out the day-to- 

day requirements of the office as well as to provide for immediate action in t he  

evcint of an unanticipated emergency, where a few hours delay might be critical, 

Gubernatorial ~ l i s a b i ! i t y . ~ ~  While all 50 states provide for a successor to ...... .. ~~~. ~~~ ~ 

the governor in the event a vacancy in the governorship occurs because of 

death,  resignation, removal, absence, o r  disability, only 16 states actually 

provide constitutional procedures for determining whether a vacancy exis ts  

because of gubernatorial disability, i . e . ,  inability to discharge the powers a n d  

duties of the office:. Several reasons have been given for the inaction by t h e  

majority of the states in this area up to this time. These include hesitancy 

because the amendment process is long and difficult: the belief that  procedures 

for  determination of disability may be provided by statute if necessary; and t h e  

belief that if occasion demands, state supreme courts will assume jurisdiction 

and resolve the issue.  ilovvever, federal experiences with presidential 

disability. together with the disconcerting experiences of several states with 

disabled governors, notably Illinois, Louisiana, Nebraska, New Hampshire, a n d  

North Dakota, have caused state governments and political scholars to view th i s  

area with increasing concern. 50 

Whether constitutional provisions should provide specific procedures f o r  

determining gubernatorial disability is an issue which has raised many difficult 

questions. It has evoked much controversy over such questions a s :  Who shall  

initiaie inquiry or  the necessary proceedings to determine if disability exists? 

Who shall determine if disability exists and,  subsequently, when does disability 

cease? As in the case of temporary absence, can succession due to temporary 

disability be accomplished in such a manner as to permit the successor sufficient 

flexibility to exercise the powers of the office while guarding against political 

abuse o r  opportunism? 
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There are those who admit rhr: difficulty and scr:nusness of these 

questions but feel that the issue cannot be acceptably resolved in advance. 

They state that many cases of inability will be obvious and require no 

clarification while at  the same time, marginal cases of inability are  too diverse to 

anticipate and must be met with as circumstances arise--without specific 

constitutional provision. They contend that little else can be done anyway and 

therefore such flexibility is needed 51 

Others question whether such flexibility is worth the uncertainties that  

are bound to arise in cases of marginal o r  temporary disability. They feel that, 

a number of options which have been suggested and,  in some cases adopted by 

certain s ta tes ,  would help improve the situation and would avoid turmoil by at  

least providing for when .- there is  to be a succession because of the governor's 

inability instead of leaving the question to be decided by the court after the 

fact or after a substantial lapse of time. 

Hawaii's Constitution, like those of most states.  provides merely that in 

the event of the governor's inability to exercise and discharge the powers and 

duties of the office, such powers and duties shall devolve upon the lieutenant 

governor during such disability. " I t  is silent as to who shall raise the 

question of gubernatorial disability and who shall determine if such disability 

does in fact exist. I t  neither mandates the legislature t.o provide statutory 

procedures for such determination. nor prohibits such action. I ts  emphasis is  

not on - when there is to be a succession because of inability but on - who is to 

succeed. Whether or not. "inability" should be made more specific or procedures 

established to determine when succession is to occur because of disability are  

matters in which the review of the provisions of other states in this area may be 

of assistance in arriving at  some conclusion. 

Hawaii's experience with disabled governors is limited. Only once since 

statehood has such a situation occurred. In late 1973, Hawaii's governor became 

bedridden from a series of operations, and the lieutenant governor assumed 

many of the duties. This transition to the lieutenant governor was apparently 

smooth, even though there were no guidelines or procedures established by 

statute o r  by constitution. 
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Only 16 s t a t e s  have  definite constituLiona1 o r  s t a tu to ry  procedures  f o r  

determining guberna tor ia l  disabi l i ty .  Provisions in Alabama. California,  

Colorado, Florida,  Indiana ,  Maryland, Massachuse t t s ,  Xichigan Mississippi,  

and  New J e r s e y  allow f o r  t h e  determination of guberna tor ia l  disability b y  t h e  

s t a t e  supreme c o u r t .  Korth Carolina constitutionally provides  fo r  s u c h  

determination to be  made by t h e  governor  o r  b y  t h e  legis lature while Iowa,  

Nebraska ,  Oregon.  South i -hrol ina,  and  Virginia have  special boards  to 

determine guberna tor ia l  disabi l i ty .  53 Examples of guberna tor ia l  disability a r e  a s  

follows 

h l i c h i g g .  -~ T h e  disabili ty provision of Michigan's Constitution a l though 

brief appea r s  to  b e  clear  and  all inclusive in s t a t i n g :  54 

The i n a b i l i t y  of the  governor or  person a c t i n g  as  governor s h a l l  
be determined by a majori ty of t h e  supreme court  on j o i n t  request  of 
the pres ident  pro tempore of the  senate  and t h e  speaker of t h e  house 
o f  r ep resen ta t ives  . . . .  

New J e r s e y .  T h e  New J e r s e y  constitutional provision t r e a t s  both a b s e n c e  

and  disability al ike.  I t  also appea r s  to provide  f o r  cases  of i r revocable  

succession r a t h e r  t han  temporary succession in provid ing  t h a t :  55 

. . .  whenever f o r  a period of s i x  months a governor i n  o f f i c e  . . .  s h a l l  . .~ - - 
have remained continuously absent  from t h e  s t a t e ,  o r  s h a l l  have been 
continuously unable t o  discharge the  d u t i e s  of h i s  o f f i c e  by reason 
of mental o r  phys ica l  d i s a b i l i t y ,  the o f f i c e  s h a l l  be deemed vacant .  
Such vacancy s h a l l  be determined by t h e  Supreme Court upon 
presentment t o  i t  of a concurrent r e so lu t ion  dec lar ing  t h e  ground of 
the  vacancy, adopted by a vote  of two-thirds of a l l  the  members of 
each house of the  Legis la ture  . . . .  (Emphasis added) 

North ~ Carolina. T h e  North Carolina Constitution t r e a t s  physical  a n d  

mental incapacity separa te ly  a s  follows: 56 

The Governor may, by a wr i t t en  s tatement  f i l e d  with the  
Secretary of S t a t e ,  dec lare  t h a t  he i s  phys ica l ly  incapable of 
performing the d u t i e s  of h i s  o f f i c e ,  and may t h e r e a f t e r  i n  the  same 
manner dec lare  t h a t  he i s  phys ica l ly  capable of performing the  du t i e s  
of h i s  o f f i c e .  
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The mental  i n c a p a c i t y  o i  t h e  Governor t o  perform t h e  d u t i e s  of 
h i s  o f f i c e  s h a l l  be determined on ly  by j o i n t  r e s o l u t i o n  adopted by a  
v o t e  of t w o - t h i r d s  of a l l  t h e  members of each house o f  t h e  General  
Assembly. T h e r e a f t e r ,  t h e  mental  c a p a c i t y  of t h e  Governor t o  perform 
t h e  d u t i e s  of h i s  o f f i c e  s h a l l  be determined o n l y  by j o i n t  r e s o l u t i o n  
adopted by a  v o t e  o f  a  m a j o r i t y  of a l l  t h e  members of each house of 
t h e  General  Assembly. I n  a11 c a s e s ,  t h e  General  Assembly s h a l l  g i v e  
t h e  Governor such n o t i c e  a s  it may deem p r o p e r  and s h a l l  a l low him an 
o p p o r t u n i t y  t o  be heard b e f o r e  a  J o i n t  S e s s i o n  o f  t h e  General  
Assembly b e f o r e  i t  t a k e s  f i n a l  a c t i o n .  m e n  t h e  General  Assembly i s  
n o t  i n  S e s s i o n ,  t h e  Counci l  of S t a t e ,  a  m a j o r i t y  of i t s  members 
concur r ing ,  may convene i t  i n  E x t r a  S e s s i o n  f o r  t h e  purpose  of 
p roceed ing  under t h i s  pa ragraph .  

n .  - Oregon, in 1959, departed from previous procedures in other 

states by providing for gubernatorial disability by statute rather than by 

constitution and by vesting the determination authority in a special board rather 

than in the courts. The Oregon statute provides that :  57 

Whenever it appears  t h a t  t h e  Governor i s  unable  t o  d i s c h a r g e  t h e  
d u t i e s  of t h e  o f f i c e ,  t h e  person n e x t  i n  l i n e  of s u c c e s s i o n  t o  t h e  
o f f i c e  o f  Governor o r  t h e  pe rson  who i s  Chief J u s t i c e  of t h e  Supreme 
Court  of Oregon may c a l l  a  confe rence  c o n s i s t i n g  of t h e  pe rson  who i s  
Chief J u s t i c e ,  t h e  p e r s o n  who i s  c h i e f  medical  o f f i c e r  of t h e  s t a t e  
h o s p i t a l  i n  Salem and t h e  p e r s o n  who i s  dean of t h e  U n i v e r s i t y  of 
Oregon H e a l t h  S e r v i c e s  Center  . . . .  A f t e r  t h e  examinat ion ... t h e y  
s h a l l  conduct a  s e c r e t  b a l l o t  and by unanimous v o t e  may f i n d  t h a t  t h e  
Governor i s  t e m p o r a r i l y  uriahle t o  d i s c h a r g e  t h e  d u t i e s  of h i s  o f f i c e .  

Other examples of constitutional provisions dealing with the disability of 

the chief executive may be found in the Model State Constitution and the United - - 
States Constitution. 

Model - -- State - Constitution. The Zilodel State Constitution suggests the -- 
following language be used to provide for gubernatorial disability and 

succession: 58 

The supreme c o u r t  s h a l l  have o r i g i n a l ,  e x c l u s i v e  and f i n a l  
j u r i s d i c t i o n  t o  de te rmine  absence and d i s a b i l i t y  of t h e  governor o r  
g o v e r n o r - e l e c t  and t o  de te rmine  t h e  e x i s t e n c e  o f  a  vacancy i n  t h e  
o f f i c e  of governor  and a l l  q u e s t i o n s  concerning s u c c e s s i o n  t o  t h e  
o f f i c e  o r  t o  i t s  powers and d u t i e s .  



..~. 
I hc  ?lode/ State is silent as to who should initiate action to 

determine gubern y .  The explanation given for this is that a s  a 

marter of established law. the next in line of succession would be the p rope r  

person to initiate such action. However, since there is the possibility that t h e  

next in line may hesitare to bring such action because of political reasons, s u c h  

a s  1oyalt.y to ?he governor or  fear of retaliation, there should also be allowance 

for otncr- state officers to initiate disability actions. 'Thus, by remaining s i lent  

as t.o ~ h o  is to initiate action, the Node1 deliberately leaves the question of 

standing, "t.o the discretion of the court and for the development of the law i n  a 

traditional ease-to-care manner in response to real, though not wholly 

foreseeable, prohlems" . 59 

The .. --. United States Constitution. On February 10, 1967, three-fourths of 

the states ratified an amendment to the United States Constitution whereby t h e  

President may transmit a written declaration to the President Pro Tempore of t h e  

Senate and the Speaker of the  House of Representatives declaring t h e  

President's inability to discharge the duties of the office. The Vice President 

then becomes "acting President" unt.il such time that  the President transmits 

another written declaration to the same persons declaring that  the individual is 

again capable of discharging the duties of the office. An alternative is  a lso  

provided whereby the \lice President and a majority of either of the  principal 

officers of the executive departments, or  any other body which Congress may 

provide for by law, may similariy file a written declaration that  the  President is 

unable to discharge the duties of the office. This declaration is  made to t h e  

President of the Senate and the Speaker of the House of Representatives. T h e  

Vice President immediately assumes the powers and the duties of the office as 

acting President. The President may transmit a written declaration to the  same 

declaring that no inability exists and the President shall then resume the powers 

and duties of the office. However, if the Vice President and a majority of e i ther  

of the principal officers of the executive department o r  any other such body a s  

Congress may provide for by law, transmit, within 4 days ,  a written declaration 

of the President's inability to discharge the powers and duties of the office to 

the  President of the Senate and to the Speaker of the House of Representatives,  

and if Congress upon a two-thirds vote of both houses determines that  t h e  

President is unable to discharge the duties of the  office, then the  Vice 

President will continue to discharge the  duties of that  office. 
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Article, and the Cnited States Constitution have been included in Appendix J 

since these provisions represent the thinking- and efforts of political experts 

and concerned citizens on the subject of gubernatorial disability. 

Hawaii's Constitution obviously does not provide for gubernatorial 

disability in the more comprehensive manner of these state constitutions 

discussed in this section. The examples of provisions on gubernatorial 

disability presented in this section may serve as models for revision if such 

action is deemed advisable. However, it  should be kept in mind that generally, 

a comprehensive provision on gubernatorial disability would appear to cover a t  

least 3 areas:  (1) specification of the grounds o r  causes indicating that a dis- 

ability exists; (2 )  designation of the person o r  persons authorized to initiate a 

disability challenge; and ( 3 )  designation of the person or  agent responsible for 

rendering a determination on the disability question. 

Removal 

Impeachment - of - - Governor, Lieutenant Governor, and Administrative 

Executives. --- Constitutional provisions involve controversy in 3 areas:  which 

tribunal has the power to t ry  impeachments; what are  the causes for 

impeachment; and which officers are liable to impeachment? 60 

Nethod -- for -- Impeachment and Trial. All state constitutions, except that of - -- - 
Oregon, have provisions for impeachment proceedings concerning the remosal of 

the governor. Of the 49 states,  47, including Hawaii, empower the legislature 

to impeach the governor, Alaska provides that the senate bring impeachment 

proceedings, and Nebraska provides that the unicameral legislature may impeach 

the governor. The Hawaii Constitution states that ,  "the house of 

representatives shall have the sole power of impeachment of the governor and 

Lieutenant governor and the senate the sole power to t ry  such impeachments". 
61 

The court of impeachment in 45 s ta tes ,  including Hawaii, is the senate. 

In Nebraska, the state supreme court si ts  as  the court of impeachment. The 



'ilissouri Constituiic~n proi7ides thar the governor shall be tried by a sprc:ial 

commission of eminent jurists to be elected by the senate,  New York requires  

that the senate and court of appeals jointly vote for impeachment. and in Alaska 

the house si ts  as the court of impeachment. (See Appendix K for t h e  

constitutional impeachment provisions of the above s t a t e s . )  The Hawaii 

Constitution provides that. when the senate tries impeachments, the chief justice 

shall preside 

Most of the state constitutions, including Hawaii, specifically empower t h e  

legislature alone to impeach and t ry  the lieutenant governor. Two s t a t e s ,  

Missouri and Nebraska. require that the state supreme court si t  as the court  of 

impeachment. New York constitutionally requires that the impeachment cou r t  

consist of the senate and the court of appeals sitting together. In Hawaii, t h e  

method of impeachment and trial of the lieutenant governor is the same as it is 

for the governor. Eight states do not provide for a lieutenant governor 62 

Trial by the senate ra ther  than by some other group has been questioned 

because of the fear that the senate may use impeachment o r  the threat  of 

irnpea-chment for political warfare involving disputes between factions a n d  

parties.  On the other hand.  allowing the senate to t ry  impeachments is  

generally supported by most commentators and is the practice of most states a n d  

the llnited States. 63 

In Hawaii, appointive officers for whose removal the consent of the senate  

is required may be removed from office by impeachment. The legislature may 

provide for the manner and procedure of removal by impeachment of such  

officers. 64 There a r e ,  however, no statutory provisions which cover t h i s  

matter. 

Causes - for -- - Impeachment. - The constitutional grounds for impeachment are  

of significance as they relate to the governor and other members of the 

executive branch, depending on whether the legislature has the power to 

determine the causes for impeachment or  whether the causes are  specifically 

stated in the constitution. Most state constitutions have general p r o ~ ~ i s i o n s  

such as high crimes, misdemeanors, malfeasance, treason, or  bribery s ta ted  as  
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the usual charges which may  be levied by the lower house of the legislature 

against the governor, but no constitution is specific on what constitutes an 

impeachable offense.65 Only a few states such as Alabama, Indiana, Missouri, 

Oklahoma, South Dakota, and West Virginia explicitly include incompetence or 

incapacity as causes for impeachment. The Hawaii Constitution states that the 

causes for impeachment may be provided by statute.66 However, there are no 

statutory provisions concerning this matter. 

It may be argued that the constitution shouid explicitly state what 

constitutes grounds for impeachment so that the legislature may not arbitrarily 

make such a determination. On the other hand, the inclusion of specific 

grounds for impeachment in the constitution decreases the flexibility of the 

impeachment provision and may not be necessary if the governor is protected by 

constitutional provisions requiring an extraordinary majority to initiate 

impeachment proceedings. 

Number - -  of Votes m u i r e d  - for -- Impeachment. Most state constitutions - 
require that an extraordinary majority, e . g . , three-fifths or two-thirds of the 

members elected to the lower house be the impeaching body and that two-thirds 

of the members elected to the senate sit as the court of impeachment. If an 

extraordinary majority is required to start impeachment proceedings, it will be 

extremely difficult to impeach the governor. While very few governors have 

ever been impeached, maintenance of the provision is advocated, nevertheless, 

because the power of legislative impeachment supposedly keeps the governor in 

check. It can be argued that the number of votes required in either house 

should be decreased if a stronger legislative check on the governor is desired, 

On the other hand, if a strong executive is favored, then an extraordinary 

majority should be required in order to protect the governor from legislative 

harassment. 67 

Although the impeachment power is rarely used, its presence in a 

constitution serves as a potential deterrent to flagrant abuse of office, and 

where extraordinary action is required. as a means whereby the governor, 

lieutenant governor, and administrative officers can be removed from office. In 

some states the governor may be recalled. in Hawah, however, there are no 



st;ri.uio:.y [ir-ei:edur-iis for' carrying out  the consti?iitionai irnprachnt?n-: provision,  

nor are there any censtitutional or  statutory means of recalling the goirernor 

For a discussion on recall. see the Hawaii . -~ Constitrutional Convention -~ 

Studies 1978, Article 11: Suffrage and Elections .. ~ -.... ~~ ~ .. ~ - ~ . ~  ..... ~ . ~.~~~ --. . .~~~ .. ~.~ ..... ~- 

Residence Requirements for State Officials 

In 1368, ihe ccmmittce on the executive at, the Hawaii Constitutional 

Convention recommended 1.har the residence requirement for a governor 's  

appointee be reduced from :i years to one year.  The committee believed t h a t  

though Hawaii should not be inhibited from drawing upon talent from throughout 

the nation because of the 3-year residence requirement. it  was necessary t h a t  a t  

least 8 one-year residence period be in~posed f o r  a person to become familiar 

with liarvaii and thereby use the per-sun's talents most effectively. 68 

The committee, however. recommended that the recruitment of the  

president of the University of IIawaii not be limited to Hawaii. I t  reasoned t h a t  

administration of education was generally uniform and that there was less of a 

need to adjust to local conditions and problems. 69 

The entire convention accepted the recommendations of the committee and  

the voters of Iiaivaii subsequently ratified the amendment. 

Since 1968, considerable controversy has been raised over various 

durational residence requirements such as those in the Hawaii Constitution. 

In 1969, the V . S .  Supreme Court ruled that a durational residence 

requirement for public welfare benefits was u n c o n s t i t u t i o n a ~ ~ ~  and in 1972, a 

duz-ationai residence requirement for voter registration was declared 

unconstitutional. ' These decisions maintained that such durational residence 

requirements violated the Equal Protection Clause of the U .  S.  Constitution 
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In 1972, ,.hi. Hawaii i;upr.c?rnii Cou:.? heid that I!;i~*;aii's 3-ycai- c jura t i t ina i  
-,, 
i .i residence requirement for public empioymenr72 was ini7alici. The Court stated 

that  a "durationa! residence requirement does no? pi'o'zide a raiional cunnec t i~n  

for  de te rmin in~  whether an applicant has the capacity and fitnclss t.o adequately 

serve as a public employee" 

To conform with the decisions rendered b y  the iiaiwii and i.nired Stares 

Supreme Couris , the 1976 IIa~saii legislature eliminated durational residence 

requirements for public employees, though ihey retained durational residence 

requirements for public officials. 74 In 1977, however, the legislature reinstated 
m -  
13 . the durational residence rcquirciment for public employees rhe legislative 

conference committee on the 1977 bill reasoned that it  was the State's "obligation 

to insure the comfortable economic existence of its residents now and in the 

future" .  I t  sought to contain high unemployment among residents and 

uncontrolled growth of the s t a t e .  '' This residency requirement was voided in 

federal court .  

The constitutionality of enactments such as this has been questioned 

elsewhere. In Alaska, the state supreme court held that the state could not 

give preference in government employment to those who had lived in Alaska for 

one year.  i t  held that the state 's  interest in reducing unemployment among 

Alaska residents was not so "compelling" to justify infringement. on the right to 

tra-?el . 77 

Whether Hawaii's residence requirement for state officials violates the 

Equal Protection Clause of the il . S . Constitution would therefore depend on one 

of 2 tes ts .  It may depend on the rational basis test as used by the Hawaii 

Supreme Court which states "classification must rest  upon some ground of 

difference having a fair and subsiantial relation to the object of the 

l eg i~ l a t ion" . ' ~  I t  mag also depend on the "compelling" state interest test which 

states that if a constitutional right exists and if the law infringes on that r igh t ,  

that  law is unconstitutional "unless shown to be necessary to promote a 

'compelling' governmental interest".  79 



I:onslitutionaiity notwithstanding, the arguments for and against 

durational residence requirements for  state officials a re :  

Pro .. 

( I )  A durational residence requirement is necessary for a person 
to become familiar with Hawaii's conditions and problems. 

(2) A particular state's governmental affairs are too complex to 
be understood in less than one year 

( 3 )  Repeal of a durational residence requirement would be 
inconsistent with requirements for residence of other public 
employees. 

Con 

(1) Since governmental affairs within the United States are  not 
that different that experience in one state cannot be applied 
to another state,  durational residence requirements would be 
a hinderance in recruiting the best talent from the nation. 

(2) Since there is no durational residence requirement for voting. 
there should not be any for holding public office. 

( 3 )  Durational residence requirements for appointed public 
officials are  not common features of most state constitutions. 



Chapter 6 

MISCELLANEOUS POWERS 

Military Powers 

Most state constitutions provide that the governor shall he the 

commander-in-chief of the military forces of the state. The Hawaii Constitution 

states that the governor "shall be commander in chief of the armed forces of the 

State and mag call out such forces to execute the laws, suppress or prevent 

insurrection or lawless violence or repel invasion".' This power serves 2 basic 

purposes; f i rs t ,  it empowers the governor to defend the state against external 

threats; and second, it provides additional support in carrying out the 

governor's constitutional responsibility for "the faithful execution of the laws", 

particularly by enabling the governor to declare martial law. Moreover, 

designating the governor as commander-in-chief serves to subordinate the 

military to civil power and thus assures that the user of military force shall 

ultimately he accountable to the people. 

Several safeguards surround the governor's use of the military and 

martial law. The Hawaii Bill of Rights provides that: 2 

The power of suspending the privilege of the writ of habeas 
corpus, and the laws or the execution thereof, shall never be 
exercised except by the legislature, or by authority derived from it 
to be exercised in such particular cases only as the legislature 
shall expressly prescribe. 

In addition, several court decisions have established that the legitimacy of the 

imposition and exercise of martial law is subject to judicial review. For a 

further discussion of these safeguards, see Hawaii Constitutional Convention 

Studies 1978, Article I -. : Bill of - Rights. 

In the past the military power of the governor has been generally 

regarded as minor and dormant. Governors, however, have sometimes used 

their states' militia in natural and manmade disasters and emergencies, and in 



the l9fii)'s and earl:< !97O's fox- :luellinq ~ci=."' , i a n  r c s  Given the  unprcdicla ble 

fotm of each of these events,  it  is difficult constitutionally to spell out specific 

procedur:il and functional restrictions on the governor's possible abuse of 

military power and still retain the full capability of such power 

Executive Clemency 

Executive authority to grant clemency has its roots as a crown 

prerogative under Anglo-Saxon common law. In its American adaptation, it: is  

commonly viewed as a function of l.he separation of powers doctrine where t he  

executive acts as a check on inechanicai jurisprudence which might work h a r s h  

results in individual cases. The Hawaii provision reads:  3 

The governor may grant reprieves, commutations and pardons, 
after conviction, for all offenses, subject to regulation by law as 
to the manner of applying for the same. 

In Hawaii, this power has been interpreted to include pardoning offenses 

against county ordinances as well as the laws of the State. 4 

Constitutional provisions similar to those of Hawaii are  found in most of 

the other s ta tes .  A reprieve postpones the execution of sentence while 

commutation permits the substitution of a Lighter penalty for  a heavier o n e .  

Pardons may be full where subsequent events prove a convicted person 

innocent: o r  Limited where a legal disabiLity resulting from conviction is  

removed 

The most common exceptions to executive clemency are  cases involving 

impeachment and treason. In some states the legislature is authorized to 

restrict by law the exercise of the governor's power to pardon. The legislature 

is  empowered to regulate the manner of applying for executive clemency in at  

least 29 states:  including Hawaii. 

A few sta tes ,  in addition to the traditional poiiers in this area ,  permit the 

governor to remit fines and forfeitures. The Hawaii Constitution includes an 
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unusual provision which enables the legislature, by genera? law,  to extend 

executive clemency by authorizing the governor " .  . . to  grant pardons before 

conviction, to grant pardons for impeachment and to restore civil r ights denied 

by reason of conviction of offenses by tribunals other than those of this 
5 State". To date ,  the legislature has not implemented this clause. 

The principal issue raised by executive clemency is whether this power 

should be vested in the governor alone or shared with or delegated to other 

boards and agencies. The Model State ~ ~ Constitution finds that in addition to 

legal and political considerations, executive clemency involves complex 

judgments of a correctional and behavioral nature and for this.  governors are  

neither trained to make such decisons nor can they be expected to have any 

special interest in doing so.  Consequently, it provides tha t :  "The 

governor . .  .may delegate such lclemency] powers subject to such procedures as 

may be prescribed by law."6 This provision, rvhile recognizing the clemency 

power to be executive in nature ,  leaves room for legislative development in the 

creation of expert  o r  professional boards to deal with these matters. Presently, 

in about a fourth of the states.  the practice is to share gubernatorial clemency 

powers with a board or  an executive council. 

Judicial Appointments 

The qualities deemed essential for a judge include such traits as 

professional competence, intellectual ability, integrity of character,  and a 

knowledge of human r e ~ a t i o n s . ~  Since no reliable yardsticks have been 

developed for measuring these qualities, the search for the best  judge usually 

turns  to a search for the method which would most likely produce the best 

judge. In keeping with Hawaii's tradition of an appointive judiciary, the 

delegates to the 1950 Constitutional Convention chose gubernatorial appointment 

as the method for selecting judges. The delegates to the 1968 Constitutional 

Convention heard considerable discussion on other methods of selecting judges, 

but  decided instead to retain the appointive system.8 Article V ,  section 3 ,  

states:  



The governor s i ? a i l  nominaie arid, by and w i t h  the ad.*ice and 
consent of the senate, appoint the justices of the supreme court and 
the judges of  t h e  circuit courts. 

The system of appointment by the chief executive is presently used by 9 s t a t e s ,  

Puerto Kico and the federal judiciary. 
9 

Arg-~ments in favor of the appointive system include: 

(!) The appointing officer can develop the staff and resources to 
obtain i~formation and make intelligent assessments of judicial 
candidates, 

(2) The appointing official is clearly responsible for the quality 
of judicial applicants, and a series of bad appointments can 
be politically damaging. 

( 3 )  The appointive system can produce a balanced as well as a 
qualified judiciary--in that the governor can appoint certain 
candidates with particularlj~ good qualifications, 
notwithstanding that they have little political backing. 

(4)  The appointive system will produce qualified candidates who 
would not otherwise subject themselves to the rigors of a 
political campaign. 

(5) A judge. once appointed to the bench, is not obligated to the 
executive or anyone else, but is responsive and obligated 
only to do justice according to law and conscience. 

( 6 )  The appointive system at the federal level and in Hawaii has 
produced judges of generally high caliber. 

Some of the arguments against the appointive system are:  

(1) The appointive method. far from divorcing judges from 
politics, increases the political considerations involved in the 
selection of judges since the appointing officer is  a political 
officer subject to political pressures.  

(2) Appointment by the governor and confirmation by the senate 
undermines the independence of the judiciary and destroys 
the separation of powers of the 3 branches of government. 

( 3 )  An appointive system is inherently undemocratic in that it 
deprives the people of direct control of the judicial branch of 
the government. 
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(4) Even where judicial appointments must receive confirmation 
by somebody independent of the appointing officer, there is 
no substantial protection against inferior selection. At best ,  
confirming bodies hare  only a veto power--while they may 
reject one appointee, they cannot. be certain that the next 
appointee proposed will be better qualified. 

(5) Even if the governor makes a series of  bad appointments the 
people will not necessarily reject the governor at  the polls 
because the individual may be a good governor in a:! other 
respects. 

(6) Judges who are  selected by the governor may become 
subservient to the executive. 

For fur ther  discussion of alternative methods suggested for the selection 

of judges, see the Hawaii Constitutional -- Convention - Studies 1978, Article ~ -- V :  

The Jud ic i ax .  - -- 
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Appendix B 

S T A T U T O X Y  DUTIES O F  T H E  A T T O R N E Y  G E % E R A L  
( A l l  t o  ':; ,. ;.,.'"> ,- ;-."...,' ' L - - -  - , : - I  .. , , . . 7 :  - L I  , ,. .;< . :. %. / 

a.o-. ilia 
.- C i t a t i o n  . - 

Prosccutio;]  :,f c1rctt,3n law ..;- . L ~ ~ l a t i o n s .  Sec. i1-21~3 

3cnbersh ip  on t h e  C o n t e s t e i  P r e s i d e n t i a l  E l e c t o r s  
Committee. Sec.  14-22 

T n s r i t u t i o n  o i  p roceed ings  on !~nau:horized d i s c i o s u r e  
of  1 . e g i s l a t i v e  tes t imony.  Sec . 21-15 (c )  

P o s i t i o n  i n  t h e  o r d e r  of s u c c e s s i o n  t o  t h e  governor .  Sec. 26-2 

Head of d c p a r t n e n t  t o  a d m i n i s t e r  and r e n d e r  s t a t e  l e g a l  
s e r v i c e s ,  i n c l u d i n g  furnis!>ing of w r i t t e n  l e x a l  
o p i n i o n s  t o  t h e  governor ,  l e g i s l a t u r e ,  and s t a t e  
depar tments  and o f f i c e r s ;  r e p r e s e n t i n g  t h e  S t a t e  i n  
c i v i l  a c t i o n s  i n  which t h e  S t a t e  i s  a  p a r t y ;  approva l  
of  l e g a l  doci~ments ;  approve a s  t o  l e g a l i t y  and Form, 
a l l  documents r e l a t i n g  t o  S t a t e  For t h e  s t a t e  
a c q u i s i t i o n  of r e a l  p r o p e r t y ;  p r o s e c u t i o n  of c a s e s  
i n v o l v i n g  v i o l a t i o n s  o f  s t a t e  l aws ,  agreements ,  and 
uniform laws .  Also a d m i n i s t r a t i o n  of  t h e  commission 
t o  promote uniform l e g i s l a t i o n .  Sec.  25-7 

.Approval a s  t o  form of s u r e t y  bonds f o r  o f f i c i a l s .  Sec.  26-40 

Appearance f o r  t h e  S t a t e  i n  a l l  c a s e s  i n  which  t h e  
S t a t e  i s  a  p a r t y  excep t  where t h e  d i r e c t o r  of t h e  
o f f i c e  of consumer p r o t e c t i o n  r e p r e s e n t s  t h e  S t a t e .  Sec.  28-3 

P r o s e c u t i o n  of o f f e n d e r s  and enforcement of 5onds and 
o t h e r  o b l i g a t i o n s  i n  f a v o r  of t h e  S t a t e .  P r o s e c u t i o n  
of v i o l a t i o n s  on p u b l i c  thruways and p r o p e r t y .  Scc. 25-2 

Conduct of i n v e s t i g a t i o n s  of ~ i l e g e d  v i o l a t i o n s  of t h e  
law. Sec.  28-2.5 

Giving and f i l i n g  o i  o p i n i o n s .  Sec.  28-3 

Advising,  c o u n s e l i n g ,  a i d i n g ,  and a s s i s t i n g  p u b l i c  
o f f i c e r s .  Scc.  28-4 

Counseling,  a i d i n g ,  and a s s i s t i n g  t h e  poor on r e q u e s t  
of t h e  governor  o r  n depar tment  head.  Sec.  23-5 



Receive and review personal history statements sub~itted 
to the department of personnel services. 

.&ccountant for all fees, bills, moneys collected by 
department. 

Responsihili.ty for assistant, depaties, and clerks. 

Legal services for acquisition of rights-of-way. 

Appointment and com,issioning of investigators and 
security investigators. 

Authorization and control of securiry guards. 

Use of official seal to verify documents. 

Registration and issuance of certificates of identi- 
fication. 

Administration of the bureau of crime statistics. 

Administration of the organized crime unit. 

Initiation and taking of action to secure federal aid. 

Recovery for the State of excess expenditures. 

Approval of all statements and schedules related to 
the issuance of state bonds. 

ripproval for destruction of all records and papers 
kept or? file with the comptroller. 

Review of department's uncollectible accounts 

Approval of form of bonds required under the state 
insurance law. 

Rendering of opinions on tile construction and inter- 
pretation of civil service and public employment 
cowpensation laws at the request of a county or 
state department head. 

Attorney for the civil service commission 

Certification of public officers on employee's refusal 
to testify or appear before any hearing relating to 
the affairs of the State. 

Citation 

Sec. 28-3.1 

Sec. 28-11 

Sec. 28-11.5 

sec. 28-12 

Sec. 28-34 

Sec. 28-51 

Sec. 28-71 

Sec. 29-12 

Sec. 37-42 

sec. 39-95 

See. 76-2 

Sec. 76-47 



Duties 

Legal adviser to the board o f  trustees of the Hawaii 
public employees heaitll fund .  

Legal adviser to the board of trustees of the 
employees ' retirement system. 

Enforcement of the provisions regarding public agency 
meetings and records. 

Xithholding state records from the public relating to 
preparation of the prosecution or defense of any 
proceeding w!~ich the State is involved. 

Custody of government records submitted for disposal. 

Institution of condemnation proceedings. 

Approval of governmental acquisition of real property. 

Defense of all civil or criminal actions against 
members of the national guard which occur during 
performance of service. 

Application for appointment of administrator or 
guardian of property taken under the Civil Defense 
and Emergency Act. 

Petition for claim of damages filed by the government 
relating to the taking of property under the Civil 
Defense and Emergency Act. 

Designation of form of firearm registration. 

Injunction actions for violations of the law on fresh 
fruits and vegetables. 

Membership on the advisory conunittee on markets. 

Injunction actions for violations of the law on exports 
of fruits, vegetables, and nuts. 

Injunction actions for violations of the law on exports 
of flowers and foliage. 

Review of appraisal of private property to be acquired 
by the board of land and natural resources under the 
public land laws. 

Enforcement of payment under commutation proceedings. 

Citation 

S r c .  87-16 

Sec. 88-29 

Sez. 92-51 

Sec. 94-3 

Sec. 101-14 

Sec. 107-10 

Sec. 128-23 

Sec. 128-24 

Secs. 134-2, 3 

Sec. 147-2 

Sec. 147-3 

Sec. 147-25 

Sec. 147-37 

Sec. 171-17 

Secs. 172-3, 10 



Duties Citation 

Investigatior!~ for tie board ofland and natural resol;---.- i r ~ n  

on violations of the ground-water use law. Scc. 177-9 

Legal services to the departoient of land and natural 
resources in connection with soil and water conservation 
laws. See. 180-2 

 approval of "Entry or Exit Census" forms used by the 
department of planning and economic development. Sec, 201-13 

Prosecution for violation of laws in respecr to the 
assessment and taxatian of property. See. 231-3 

Supervision and direction for collection of taxes. Sec. 231-9 

Attorney for the tax collector. Sec. 231-14 

Action for the State for extra-territorial enforcement 
of tax claims. Sec. 231-26 

Prosecution for payment of inheritance and estate taxes. Secs. 236-36, 40 

Defend actions brought against the State under the 
inheritance and estate taxes law. Sec. 236-42 

Assistance in enforcement of general excise tax law. Sec. 237-8 

Collection of delinquent taxes accrued under the fuel 
tax law. Sec. 243-12 

Approval of expenditures from the state highway fund 
for legal expenditures. Sec. 248-9 

Alternate membership on the multistate tax commission. Sec. 255-2 

Attorney for the consumer advocate. Sec. 269- 

Prevention of unreasonable water rates for consumers. Sec. 269-27 

Nembership on the state highway safety council. Sec. 286-5 

Assistance to the insurance commissioner. Sec. 287-43 

 advise and representation of the board of education 
in actions to demote or terminate contracts of 
teachers. Sec. 297-12 

Application for com.itment of mentally retarded 
persons at the request of the director of health. Sec. 333-27 



Duties 

Enfcriement of payment for care and treatrieot at 
vaimano training school buspitai. 

Pursuit of nonsupport claims as requested by the 
department of social services and housing. 

Attorney for the department of social services and 
housing. 

Legai advisor to the criminal injuries compensation 
commission. 

Legal seraices for the Hawaii housing authority. 

Determination of sufficiency of title to property on 
which the Hawaii housing authority may construct 
housing. 

Select a representative to the state commission on 
the status of women. 

Attorney for the department of labor and industrial 
relations. 

Filing complaints of unlawful employment practices 
or discrimination. 

Reception of order by the department of labor and 
industrial relations to dismiss unlawful employment 
practice on discrimination charges. 

Enforcement of labor disputes and public utilities law. 

Actions to recover benefits under the employment 
security law. 

Approval of settlements over contributions under the 
Hawaii employment security law. 

Enforcement of provisions of the Hawaii employment 
security law. 

Enforcement of judgments for unemployment contributions, 
interests and penalties in other states or for other 
states. 

Prosecution of actions against employers for failure 
to give security under the workers' compensation law. 

Citation 

Sec. 333-28 

Sec. 346-37.5 

Sec. 351-65 

Sec. 356-5 

Sec. 371-3 

Sec. 378-4 

Sec. 376-7 

Sec. 381-10 

Sec. 383-44 

Sec. 383-75 

Sec. 383-103 

Sec. 383-108 

Sec. 386-123 



Duties - 

Applizaticn, on behalf of the bank exaciner, For 
appointment of a bank receiver. 

Appointment of receiver for fiduciary company. 

Conduct civil actions, suits, and proceedings begun 
by the director of regulatory agencies under the 
Hawaii Bank Act. 

Member o f  board of review for aaplication for license 
as industrial loan company. 

Distribution of church assets upon dissolution. 

Prosecute or defend all actions brought under the 
Hawaii insurance law. 

Recovery of fines levied by the insurance commissioner 
related to insurance licenses. 

Enforcement of the Insurance Information Protection 
Act. 

Appointment of receiver for mutual and fraternal 
benefit society. 

Action to enjoin fraternal benefit society from 
conducting business upon request of the insurance 
commissioner. 

Membership on the board of examiners of abstract 
makers. 

Counsel for the motor vehicle industry licensing board. 

Recovery of bonds filed with the boxing commissioner. 

Enforcement of cemetery administrator's accounts. 

Prosecution of violations of the laws of the practice 
of chiropractics. 

Injunction action involving outdoor advertisement 
or billboards. 

Injunction actions against violations of degree 
granting institutions law. 

Appointment and regulation of notaries public. 

Sec. $01-1: 

Sec. 402-5 

Sec. 431-405 

Sec. 43lH-6 

Sec. 436-2 

Sec. 437-31 

See. 440-11 

Sec. 441-44 

Sec. 4460-14 

Secs. 456-1 to 16 



Duties -- 

1 n . j u r c t i o n  actions for violations of the laws on 
practice of nursins. 

Attorney for the board of examiners of dispensing 
opticians. 

Legal adviser to the state board of photography. 

Prosecution to revoke or suspend private investigator 
licenses. 

Legal services to the board of registration of pro- 
fessional engineers, arcl~itects and surveyors. 

Application for injunction of violation of public 
accountancy law. 

Approval of settlement of claims against the real 
estate recovery fund. 

Enforcement of antitrust laws 

Prosecution of actions for violation of fair trade 
regulations. 

Institution of criminal proceedings under the 
franchise investment law. 

Approval of form of surety bonds issued by the deputy 
director of weights and measures. 

Reception of notice of land court registration. 

Contest applications to have title to land registered. 

Reception of notice of failure to file plan for sub- 
division of land. 

Action on discriminatory practices in real property 
transactions. 

Trustee of charitable trusts. 

Representation of the State in certain family court 
hearings and appeals. 

Defense of the interests of the department of social 
services and housing in petitions for termination 
of parental rights. 

Citation 

Sec.  b57-25 

Sec. 458-10 

Sec. 462-11 

Sec. 466-11 

Sec. 467-21 

Secs. 480-1 to 24 

Sec. 482E-8 

Sec. 486-7 

See. 501-42 

Sec. 501-44 

Secs. 515-10, 14 

Sec. 554-8 

Sec. 571-54 

Sec. 571-62 



Duties 

Representir.g t h e  director of social services and hodsing 
in adoption proceedings. 

Establishment oi the existence of collusion in divorce 
proceedings. 

Represent Nansen disease sufferers in divorce proceed- 
ings. 

Application to state circuit courts for injunction 
of violations of the law. 

Maintenance of action to enjoin false advertising 

Maintenance of action for unauthorized practice of law. 

Application of orders of quo warranto. 

Objection to imprisonment on criminal accusations. 

Institution of suit in any civil action by the State. 

Represent the State or state employees in actions 
under the State Tort Liability Act. 

Reception of notice of hearing on boundary disputes 
before the commissioner of boundaries. 

Enforcement and administration of escheat laws. 

Issuance of expungement order rescinding certain 
records of arrest for persons arrested but not 
charged or convicted of a crime. 

Investigations relating to the Uniform Criminal 
Extradition Act. 

Investigation and prosecution of violation of 
organized crime law. 

Citation 

S e e .  578-5 

Sec. 580-44 

Sec. 503-23 

Sec. 603-23.5 

Sec. 605-15.1 

Secs. 659-2, 4, 47 

See. 660-26 

Sec. 661-10 

Sen. 662-7 

Sec. 664-7 

Secs. 665-1 to 21 

Sec. 831-3.2 

Sec. 832-4 

Secs. 842-1 to 12 
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Appendix D 

S T A T E  B U D G E T A R Y  P R A C T I C E S  

State - 
Vississippi 

Budget-Vnking Authority 

Commission of Budget and Accounting. In- 
cludes Governor as ex officio chairperson; 
Lieutenant Governor; Chairperson, f!ousc 
Ways and Means Committee; Chairperson, 
House Appropriations Committee; Chairperson, 
Senate Finance Committee; President Pro 
Tem of Senate; Chairperson, Senate Appro- 
priations Committee, one member of Senate 
appointed by Lieutenant Governor; Speaker 
of the House; two Nouse :nenbers appointed 
by Speaker. 

South Carolina State Budget and Control Board. Includes 
Governor as Chairperson; Treasurer; Comp- 
troller General; Chairperson, Senate 
Finance Committee; Chairperson, House 
Nays and Means Committee. 

Texas Governor, Legislative Budget Board 

. . . . B u d g e f - m z x z n g  a u t h o r i t y  i n  a i l  o t h e r  states zs ie i h e  g s v e r q o r .  

S o u r c e :  3 c c k  of t h e  S t a t e s ,  2 3 7 5 - 7 7  ( L e x i n g t o n ,  
Ky. : C o u n c i l  of S t a t e  G o v e r n m e n t s ,  1 9 7 6 ) ,  
p p .  1 2 4 - 1 2 7 .  
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-. 

.I. 5 ° C  e m e t  r ,  r*? annual s^Scions, 
. . .  ~ ~ r r  al:~~rr:na -;nc a*. B. x3 carr,J T,,:~ 

: r n m  irrst to iec9na sess ion .  

. sr.sior ma- 1.i' liten?ed 'zr an i n i i ' 5 i r ; l r .  
a e r i n d  O f  t;,r uj votii "i ne.mbers in b C b  

i;":us-.s. >?r.kanias: i/3 vote !Lies <+xia.nr;o.v 
cr.7 grim:: t T I .  SP7;Sla ' : re  to Z ' e - t  n even 
years,; i(:anc;: i. '; 70;; unws ; : :  p e t i L l ; r  
of 2 1 3  :ncn:b-.ish:p :or no t  mr? than li dais; 
x a a s a i ;  213 .vote i:l.?ctcd ncmhnrs; H i r ~ l a n d :  
1/? :,oee for 30 rdd l r lonz l  S z y s i  ~~!;S.~;SS~~LI;: 

iii yoti: o; f h n s i  ,preseri: m a t i  extend im 30 C 
d l ? - ,  no 1;rr:i m irtensrons; ';<,firail': O i  
7 n L ;  7i rq in ;c :  213 ..Of'? for U.D to 3G days; 
>:<.it 7:r7:;,;a: 213 -Ifc; nuere; n:c.,: lclni 
r i~;aluL;on.  

., , 
"ri!ilr; "1nTdr2a: s2!>yl'."Dat:: r ;pro ,~iLdC;oi~ aro 
ccn.$;d~i'~b 51 :.ic Ii-;i:aL~?re annually; i i r q i n r i :  
(ncressrs c r  i e s r i o s ~ i  mar bi. ,mad., .r t:;e c-co,nd 



Appendix F 
L E G I S L A T I V E  P R O C E D U R E :  E X E C U T I V E  A C T I O N  

Farr o, *<I, 
D~rr 30 ~Pilm e d j a r m m m l  
un.cr *;a s It<." s<* 

a r w m u  on npp., 
whrih b d  lubsri. biU Lriirhlur. 

.,.mi,ur 
la- :krar. p,,o,io. 

*d>ar*- brronr, br d+, ."a7 rrrru Cam, n., 
l" i l n l r  *"d 

a* 
sraie or ~ l h s  mar! rn iur  r l l r s r  ws.ox bia brfor. rrrun, bin 

Srnn4. lo ,*,r 

,i.(""d. zzY--z biiL ar i rc r i ,  
jrrirdirti3. .r'ard- . r e d .  b m n  b.Jorl .aim as" rdot.1 

Alrhrml .......... 6 . . 10 
10 . . .............. * * * * M J o d t ~  ~ i a t r d  

Alnak 1 S . . . . *(b) . . -hi=-rourtha circtd  
liriron*. .......... 5 10 . . * . . * . . Two-thirds i:rc,cd 
hikanns. .  ........ 5 20:~) . . * . . * . . h < a i ~ r ! t y  <k:e 
Cnllloini.. ........ I2 (c) (d) . . . . * *(b) .. Twc-ihir* ~ l ~ t n i  

K <n.am . . .  
i . " l " . - i "  . . . .  
I . ,  ",I. * I .  ... 
\! ..n* . . . . .  
>,#,,':..,,d 'h! ...... 

S e a  He.lco.. ..... 
sex York. .  ....... .... sor fh  Carolln. 
Sorrh Dakot-. .... 
Ohto .............. 
Oklnhoml.. ....... 
OTFROD. ........... 
Pennr7lrroln. ..... 
Rhods 1"Il"d ...... ... South Clrounr. 

: 300:: 5.; the S k i e s  1376-77 (Lexington,  Ky. : Counci l  of S t a t e  Governments, 1 9 7 6 3 ,  
pp .  70-71. 



Appendix G 
SDEC:AL SESSIONS 

State o r  other 
jd r i sd i c t ion  - 

Alaska 
Ar i zona  
Arkansas 
C a l i f o r n i a  
C0?013d0 
Colnec t i c i i t  
Delawari! 
F l o r i d a  
Gcorgia 
%awaii 
Idaho 
1l:icois 
Ind iana  

Iowa 
Kansas 
Kentucky 
Lou i s i ana  
?kine 
m r y l a n d  
r n s s a c h u s e t t s  
hiiciiigvn 
Minnesota 
" l i s s i s s i p p i  
Missour i  
"lontanu 
Nebraska 
Nevada 
New H a w s h i r e  
New Jersey 
New ?lexica 
New York 
North C a r o l i n a  
North Dakota 
Ohic 
Oklahoma 
Oregon 
%nnsylvania  
Rhode I s l a n d  
South Caro l ina  
South Dakota 
Tennessee 
Texas 
Utah 
VermOnZ 
V i r g i n i a  
Wasirington 
West V i r g i n i a  
Wisconsin 
Wyoming 
Amex izao Sac~ou 
Guan 
P u e r t o  R i c o  
TT?I 
V i r g i n  Lslands  

. .. ~~ ~ ~ ~-~ ~ . . 
2 2 - e  c a j , L ? l U  . 

Limitation 
Legisizture may on lensth 

iegis la tdre  nay ca l l*  determine subject of s e s s i o n  

No 2 / 3  v o t e  each house 12 I. i n  
30 C 

213 o f  membership yesd 30 C 
P e t i t i o n  213 member:, eaik iouse yi.sa Xooe 

No \;a:eC 
30 No Sane 

Vote 2 1 3  members, eecb house yes1 Sone 
I40 

Z t .  c a l l ,  p r e s i d i n g  o ' f i c e r i ,  b o t h  bcuses 
Jt. c a l l ,  p r e s i d i n g  o f f i c e r s ,  borh houses  

P e t i t i o n ,  3 i 5  members, cach k.oc_se 
2 / 3  member.%, each iiouse 

P e t i t i o n  213 nernbcrs, each house 
P e t i t i o n  213 members, cach house 

NO 
P e t i t i o n  m a j o r i t y ,  each hocse 

* j o r i t y  of  each p a r t y  
P e t i t i o n  m a j o r i t y ,  eac5 house 

Yes 
NO 
No 
No 
No 

P e t i t i o n  m a j o r i t y ,  each house  
Yes 
SO 
Yes 

P e r i t i o n  n:;ijority, i'icil house 
P e t i t i o n  i!i m e m i > e ~ s ,  eaiii :louse 

2 / 3  members, each house 
315 members, eacb hausc  

Ta 
3:. c a l l ,  p r e s i d i n g  o f f i c e r s ,  borh houses  

No 
No 

P e t i t i o n  n a j o r i r y ,  each house 
NO 
NO 
NO 

213 nembers,  each house  
NO 
No 
No 

P e t i t i o n  213 members, each house 
NO 

P e t i t i o n  3 / 5  merrbers, each house 
Nof 

:;a 
Yes 
Yes 
Yes" 
Y e s  
%. no 
Yes 
Yes 

Yes 
Yes 
No 
Yes" 
Yesa 
Yes 
Yes 
KO 

Yes 
Yes 
N o  
Yes 
Yes 
Yesa 
Yesa 
Yes 

es  
Y e s  
No 
Yes 
No 
No 
Yes 
NO 
Yes 
No 
No 
YES 
Yes 
Yes 
SO" 

None 

None 
None 
None 
30 C 
Sone 
30 C 
None 
Kone 
None 
None 
60 C 
Now 

None 
30 C 
Son.; 
None 
None 
Sone 
Xane 
None 
None 
None 
l ione 
None 
:30* 

%one 
"one 
*one 
Sane 
None 
Kone 
None 
Kone 
20 
Sone 
Konc 

.. - source: scoi 5:" 53.c Scr-8, ?.?76-77 ! ier inqton,  Xy.  : C o u n c i l  of s t a t e  Covern3ent.s. - 
1 9 7 6 1 ,  pp. 58-59, 

a b b r e v i a t i o n s :  L - Leyisiative d a y s ;  C - Calendar  d a y s .  

133 



* T.5- fozlok-in? States pro.~ide for a 
special s<v;s:on tc "z; consider b;;ls 
*ctn<,<j a f t e r  alj?::r,xr:.n: s ine ire:: 
c<>:tnccr;cllc, i,*:i:, Lou:>:aaa, 
: :;cars and 
r,?as'+2.~qton. 

a. Only if Le~:s!aturi convenes ;tielf. 
Special sessions called bq the Lcpis- 
laturc are ur;:r:niti.s' ii) scopi i.~ 
Arizona, Goaryla, ?.laine, and Sew 
Mcxi30. 

b. Session zay he extended far an !n- 
,deii.?i tc . p r o d  of <mi, b y  vote of 
ncmbrr.? :n bcr;? L\cu.scs. ?,rkansas: 
Z/ ' i  :.oti :C"Is extension ,car cer!nlt 
the r,e?isiarnre to meet in even > e a r s ) ,  
Fl0r:da: i/j vote; .v*Jaj;: o L $ i i L l n  
of 2/3 ci?mbi!r.st:i~ for not nore than 
; H a y s ;  Kansas: 213 vote elected 
members; Xaryiand: i/i vste f ~ r  30 
ajditional d a y s ;  .V.ssissippi: 2/3 
:rote 05 those .present r a y  errend for 
30 c days, n3 llmit on extensions; 
vebraska: 4)'s ;.o:e; Yfryinia: 2,'3 
vote ior up to 30 days; West Vicginja: 
Z/3 vote; i3u.erio Rico: jirint r e s n i u -  
tion. 

c. af ter  the Leyislature .bas dispo5eS of 
the  s u b j e c t s l  n t h e  Govi?rror'i  c a l l ,  
: r  b, a ' ; j  ,te 31 .ni~mAer-s 2: b0+" 

hossos take u p  .sutject:s: OF Lfs 3ii: 
, , -hon;n; :n  n sesszan 9: up to I: j a g s ,  

d. indirect restrictions only s ince  
leyisiatozs' pay, per dim, ?r daily 
allowance stops but session m y  con- 
iinui!. X e m d a :  no lid t or alioirances; 
New Panpsbire: constitut;?.nal iimi: oa 
expenses of 90 ~ % g s  or 2 ~ 2 4 .  1, k.,kici- 
ever ociilrs first, 15 day.5 sa1ar-i and 
expenses %?r spic:al sessinns; Tenzcssee: 
co-rst; t a r i m a l  ll"l t on .per d:.en azd 
crane: iilswancc arL-1, exc:~dlnq ii4a - 
nizatinnal session. 

e. KO, if caI2cd b y  &:lr Governor alone; 
quest$onable if cailei as a resuit of 
petitlor of .msnzbers. 

i. only the Governor may call a special 
session; however, an extraordinar9 
session may ha called by petition of 
a m a j o r i t y  of each house or bq a 
majority of the members of the Cam- 
mlttee on Organization in each ?muse. 



Appendix H 

G U B E R N A T O R I A L  TERMS 

-- -- .-.,-.-A- 

F O U R - Y E A R  G U B E R N A T O R I A L  T E R M  TWO-YEAR GUBERNATORIAL TERM 
L i n i i  t ed  t o  Two Absolute  Two-Term 

No L i m i t  on Success ion Cannot Succeed S e l f  Consecut ive  Terms - - L i m i t a t i o n  No Limit  on Success ion - 

Arizona 
C a l i f o r n i a  
Colorado 
Connec t i .cut  
Hawaii 
Idaho 
I l l i n o i s  
i:owa 

w Massachuset ts  
kt 
!A Michigan 

Minnesota 
Montana 
New York 
North Dakota 
Texas 
Utah 
Washington 
Wisconsin 
Wyoming 

Georgia 
R e ~ l t i ~ c k y  
Miss i s s ipp i .  
Ncw Mexico 
Nort-h Carol ilia 
South C a r o l i n a  
Tennessee 
V i r g i n i a  

Alabama De laware 
~1la:i ka Plissour.i 
F l o r  icia 
lnd i a n a  
Kansas 
Loii isiana 
Maine 
Mary land 
Nebraska 
Nevada 
Ncw J e r s e y  
Ohio 
Oklahoma 
Oregon 
Pennsylvania  
South Dakota 
West V i r g i n i a  

Arkansas 
New itampshire 
Rhode l s l d n d  
Vt>r:riont 

s c ~ u r c e :  iiook of !/he % I ~ c : s ,  1976-77 (Lexington, K y .  : Council of S ta t e  Governments, 1 i i 76 ) ,  p.  113.  -- 



Appendix I 

COMPENSATION OF STATE GOVERNORS. 
LIEUTENANT GOVERNORS. SECRETARIES OF STATE 

State or other 
jurisdiction Governor 

Lieutenant 
Governor 

Secretary 
of State 

Alabaaa ....................... 
Alaska ........................ 
Arizona ....................... 
Arkansas ...................... 

.................... California 

Colorado ...................... 
Connecticut ................... 
Delaware ...................... 
Florida ....................... 
Georgia ....................... 
Hawaii ........................ 

......................... Idaho 
Illinois ...................... 
Indiana ....................... 
Iowa .......................... 
Kansas ........................ 
Kentucky ...................... 
Louisiana ..................... 
Maine ......................... 
Maryland ...................... 
Massachusetts ................. 
Michigan ...................... 
Minnesota ..................... 
Mississippi ................... 
Missouri ...................... 
Montana ....................... 
Nebraska ...................... 

........................ Nevada 
New Hampshire ................. 
New Jersey .................... 
Kew Mexico .................... 

...................... New York 
North Carolina ................ 
North Dakota .................. 
Ohio .......................... 



S t a t e  o r  o t h e r  L i e u t e n a n t  S e c r e t a r v  
j u r i s d i c t i o n  Gcvernor Governor of S t a t e  . 

...................... Oklahoma $42. 500 $24. 006 $18. 500 
........................ Oregon 38. 500 ... 31. 900 

Pennsy lvan ia  .................. 60. 000 45. 000 35. 000 
Rhode I s l a n d  .................. 42. 500 25. 500 25. 500 
South  C a r o l i n a  ................ 39. 000 17.  500 34. 000 

South Dakota .................. 27. 500 4. 200 17. 500 
..................... Tennessee 50. 000 a 34. 949 

Texas ......................... 65. 000 7. 200 38. 100 
Gtah .......................... 35. 000 b-2 21. 996 
Vermont ....................... 36. 1 0 0  15.  500 19.  600 

...................... V i r g i n i a  50. 000 10.  525 17 .  400 
Washington .................... 42. 150 17 .  800 21. 400 
West V i r g i n i a  ................. 35. 000 ... 22. 500 

..................... Wisconsin 44. 292 28. 668 22. 140 
Wyoming ....................... 37. 500 ... 23. 000 

American Samoa ................ 45. 000 45. 000 ... 
Guam .......................... 35. 000 30. 000 ... 
P u e r t o  Rico ................... 35. 000 ... 28. 500 
TTPI .......................... ... ... 26. 000 

Source:  330k o the  S t ~ t c s .  276-77 (Lexington.  Ky . . 
Counc i l  of S t a t e  Governments. 1976) .  p . 116 . 

a . The Speaker  o f  t h e  S e n a t e  is e l e c t e d  by t h e  S e n a t e  from 
among its membership and. by s t a t u t e .  is L i e u t e n a n t  
Governor . 

b . Chief a d m i n i s t r a t i v e  o f f i c i a l  o r  agency i n  c h a r g e  o f  
f u n c t i o n :  

- 1  L i e u t e n a n t  Governor 
(b-2)  S e c r e t a r y  o f  S t a t e  



Appendix J 

PROVISIONS RELATING TO SUCCESSION 

Model Executive Article 

Section 4 .  Succession 

If the Governor-elect dies, resigns, is disqualified, or fails to assume 
office, or if the Governor dies, resigns or is disqualified, the Lieutenant 
Governor shall become Governor and hold office until the next election. If t h e  
office of Lieutenant Governor becomes vacant, the Governor shall nominate a 
Lieutenant Governor who shall take office upon confirmation by a majority of 
both houses of the legislature. Provision shall be made by law for succession to 
the office of Governor if neither the Governor nor Lieutenant Governor is able 
to fulfill the responsibilities of the office. The Supreme Court shall have 
original and final jurisdiction to determine the absence or  disability of t h e  
Governor or Governor-elect, to determine the existence of a vacancy in t h e  
office of Governor, and concerning succession to the office. 

Source: Suggested - -  State LeGslation - 1970 (Lexington, Ky.: 
Council of State Governments, 19?0), 5 .  

Model State Constitution 
(Art. V I  sec. 5.08) 

Succession - to Governorship 

(a) If the governor-elect fails to assume office for any reason, the p re -  
siding officer of the legislature shall serve a.s acting governor until t h e  
governor-elect qualifies and assumes office or ,  if the governor-elect does no t  
assume office within six months, until the unexpired term has been filled b y  
special election and the newly elected governor has qualified. If, at the time 
the presiding officer of the legislature is to assume the acting governorship, t h e  
legislature has not yet organized and elected a presiding officer, the outgoing 
governor shall hold over until the presiding officer of the legislature is elected. 

(b) When the governor is unable to discharge the duties of his office b y  
reason of impeachment or other disability, including but not limited to physical 
or  mental disability, or when the duties of the office are not being discharged 
by reason of his continuous absence, the presiding officer of the legislature 
shall serve as acting governor until the governor's disability or absence termi- 
nates. If the governor's disability or absence does not terminate within s i x  
months, the office of the governor shall be vacant. 

(c) When. for any reason, a vacancy occurs in the office of t h e  
governor, the unexpired term shall be filled by special election except when 
such unexpired term is less than one year, in which event the presiding officer 



of the legislature shall succeed to the office for the remainder of the term. 
When a vacancy in the office of the governor is filled by special election, the 
presiding officer of the legislature shall serve as acting governor from the 
occurrence of the vacancy until the newly elected governor has quakfied When 
the presiding officer of the legislature succeeds to the office of governor. he 
shall have the title, powers, duties and emoluments of that office and, when he 
serves as acting governor, he shall have the powers and duties thereof and 
shall receive such compensation as the legislature shall provide by law 

(d) The legislature shall provide by law for special elections to fill 
vacancies in the office of the governor. 

( e )  The supreme court shall have original, exclusive and final jurisdic- 
tion to determine absence and disability of the governor or governor-elect and 
to determine the existence of a vacancy in the office of governor and all ques- 
tions concerning succession to the office or to its powers and duties. 

BICA,KERAL ALTERNATIVE: Section 5.08. Succession to Governorship. 
For "presiding officer of the legislaturef' substTitute "presiding 
officer of the senate. " 

United States Constitution 

ARTICLE XXV 

Section 1. In case of the removal of the President from office or of his 
death or  resignation, the Vice President shall become President. 

Section 2. Whenever there is a vacancy in the office of the Vice 
President, the President shall nominate a Vice President who shall take office 
upon confirmation by a majority vote of both Houses of Congress. 

Section 3. Whenever the President transmits to the President pro tempore 
of the Senate and the Speaker of the House of Representatives his written 
declaration that be is slnable to discharge the powers and duties of his office, 
and until he transmits to them a written declaration to the contrary, such 
powers and duties shall be discharged by the Vice President as Acting 
President. 

Section 4. Whenever the Vice President and a majority of either the 
principal officers of the executive departments or of such other body as 
Congress may by law provide, transmit to the President pro tempore of the 
Senate and the Speaker of the House of Representatives their written 
declaration that the President is unable to discharge the powers and duties of 
his office, the Vice President shall immediately assume the powers and duties of 
the office of Acting President. 

Thereafter, when the President transmits to the President pro tempore of 
the Senate and the Speaker of the House of Representatives his written declara- 



tion that no inability exists, he shall resume the powers and duties of his office 
unless the Vice President and a majority of either the principal officers of t h e  
executive department or of such other body as Congress may by law provide, 
transmit within four days to the President pro tempore of the Senate and t he  
Speaker of the House of Representatives their written declaration that t h e  
President is unable to discharge the powers and duties of his office. Thereupon 
Congress shall decide the issue, assembling within forty-eight hours for that  
purpose i f not in session. If the Congress, within twenty-one days after 
receipt of the latter written declaration, o r ,  if Congress is not in session, 
within twenty-one days after Congress is required to assemble, determines by  
two-thirds vote of both houses that the President is unable to discharge t h e  
powers and duties of his office the Vice President shall continue to discharge 
the same as Acting President; otherwise. the President shall resume the powers 
and duties of his office. 



Appendix K 

:MPEACH!,lENT PROVISIO&S 

A L A S W  STATE C!lNSTITUTlON 
(Article l l ,  Sec. 2 0 )  

SECT105 20. All civil officers of the Stntc are subject to impeach- 
ment b:y ?be icgislature, ispcscbmrnt shall origin'te in the senate asd 
must j c  approved by a twm-thirds vote of its menbcrs. The motion for 
im~cacl~nint shall List i i u l l y  the basis for the proceeding. Trial on 
impeachsent shdl he conducted by the house of representatives. A 
suprcn.e court justice de:;ignatcd by the court shall preside at the 
trial. Concurrence of two-thirds of the m.embers of the house is required 
for n judgment of impeachment. The judgment may not extend beyond removal 
from office, but shall not prevent proceedings in the courts on the same 
or relatcd charges. 

M I S S O U R I  STATE C O N S T I T U T I O N  
(Article V l  I ,  Secs. 1-31 

Sec tion 1. Impeachnient--ofEicc?rs liable--groi~nds. --.All elective 
executive officials of the state, and :judges of tire supreme courts, 
courts of appeals m d  circuit coiirts shall be liable to impeachment for 
crimes, misconduct, hahitual drunkenness, wilful neglect of d n t y ,  cor- 
ruption in office, incompetency, or any offense involving moral turpitude 
or oppression in office. 

Section 2 .  Power of inpeachment--trial of impeachments.--The house 
of representatives shall iiave ttie sole power of impeachment. All impeach- 
ments shal~l he tried before the supreme court, except that the governor 
or a mmber of ttie supreme court shall be tried by a special commission 
oi seven eminent jurists to be electzed by the senate. The supreme court 
or special commission shall take an oath to try impartially the person 
impeached, and no person shall he convicted without the concurrence of 
five-sevenths of the court of special commission. 

Section 3 .  Effect of judgment of impeachment.--Judgment of impeach- 
ment shall not extend beyond removal from office, but silall not prevent 
punishment of such officer by the courts on charges growing out of the 
same matter. 



iESCiASk4 STATE C B " i ? i T l ; i i 2 N  
( A r r i c l c  I1 I ,  Sec .  17; 

Sec. 1 7 .  The L e g i s l a t u r e  s h a l l .  have t h e  s o l e  power of  iapeachment,  
b u t  a x a j o r i t y  of t h c  members e l e c t e d  must concur t h e r e i n .  Upon t h e  
adop t ion  of a  r e s o l u t i o n  of impeachment a  n o t i c e  of an  impeachment of any  
o f f i c e r ,  o t h e r  than a  Judge of  t h e  Supreme Cour t ,  s h a l l  be  f o r t h w i t h  s e r v e d  
upon t h e  Chief J u s t i c e ,  t h e  C l e r k  of t h e  L e g i s l a t u r e ,  who s h a l l  t h e r e -  
upon c a l l  a  s e s s i o n  of t h e  Supreme Court  t o  meet a t  t h e  C a p i t o l  w i t h i n  t e n  
days  a f t e r  such n o t i c e  t o  tr'? t h e  i ~ p e a c h m e n ? .  A n o t i c e  of a n  impeachment 
of t h e  Chief J u s t i c e  o r  any Judge of  t h e  Supreme Court  s h a l l  be  s e r v e d  by 
t h e  C l e r k  of t h e  L e g i s l a t u r e ,  upon any Judge of t h e  j u d i c i a l  d i s t r i c t  
w i t h i n  which t h e  C a p i t o l  i s  l o c a t e d ,  and he thereupon s h a l l  n o t i f y  a l l  the 
Judges  of t h e  D i s t r i c t  Cour t  i n  t h e  S t a t e  t o  meet w i t h  him w i t h i n  t h i r t y  
days  a t  t h e  C a p i t o l ,  t o  s i t  a s  a  Cour t  t o  t r y  such impeachment, which C o u r t  
s h a l l  o r g a n i z e  by e l e c t i n g  one of i t s  number t o  p r e s i d e .  Xo pe rson  s h a l l  
be  conv ic ted  w i t h o u t  t h e  concur rence  of two- thi rds  of t h e  members of t h e  
Court  of impeachment, b u t  judgment i n  c a s e s  of impeachment s h a l l  n o t  e x t e n d  
i i i r t h e r  than removal from o f f i c e  and d i s q u a l i f i c a t i o n  t o  hold  and e n j o y  
any o f f i c e  of honor ,  p r o f i t ,  o r  t r u s t ,  i n  t h i s  S t a t e ,  b u t  t h e  p a r t y  impeached,  
whether c o n v i c t e d  o r  a c q u i t t e d  s h a l l  n e v e r t h e l e s s  be l i a b l e  t o  p r o s e c u t i o n  
and punishment a c c o r d i n g  t o  law. No o f f i c e r  s h a l l  e x e r c i s e  h i s  o f f i c i a l  
d u t i e s  a f t e r  he s h a l l  have Seen impeached and n o t i f i e d  t h e r e o f ,  u n t i l  he 
s h a l l  have been a c q u i t t e d .  (Amended, 1972 . )  

NEW YORK STATE CONSTITUTION 
( A r t i c l e  Vl, Sec.  24 )  

[Cour t  f o r  t r i a l  of impeachments; judgment.]  § 24.  The assembly 
s h a l l  have t h e  power of impeachment by a  v o t e  of a  m a j o r i t y  of a l l  t h e  
members e l e c t e d  t h e r e t o .  The c o u r t  f o r  t h e  t r i a l  of impeachments s h a l l  
be  composed of t h e  p r e s i d e n t  of t h e  s e n a t e ,  t h e  s e n a t o r s ,  o r  t h e  major 
p a r t  of them, and t h e  judges  of t h e  c o u r t  of a p p e a l s ,  o r  t h e  major p a r t  
of them. On t h e  t r i a l  of an  impeachment a g a i n s t  t h e  governor  o r  l i e u t e n a n t -  
governor ,  n e i t h e r  t h e  l i e u t e n a n t - g o v e r n o r  n o r  t h e  temporary p r e s i d e n t  of 
t h e  s e n a t e  s h a l l  a c t  a s  a  member of t h e  c o u r t .  No j u d i c i a l  o f f i c e r  s h a l l  
e x e r c i s e  h i s  o f f i c e  a f t e r  a r t i c l e s  of impeachment a g a i n s t  him s h a l l  have 
been p r e f e r r e d  t o  t h e  s e n a t e ,  u n t i l  h e  s h a l l  have been a c q u i t t e d .  S e f o r e  
t h e  t r i a l  of  an  impeachment, t h e  members of t h e  c o u r t  s h a l l  t a k e  a n  o a t h  
o r  a f f i r m a t i o n  t r u l y  and i m p a r t i a l l y  t o  t r y  t h e  impeachment a c c o r d i n g  t o  
t h e  ev idence ,  and no person s h a l l  be c o n v i c t e d  wi thou t  t h e  concur rence  of 
two- th i rds  of t h e  members p r e s e n t .  judgment i n  c a s e s  of impeachment 
s h a l l  n o t  extend f u r t h e r  than  t o  removal from o f f i c e ,  o r  removal from 
o f f i c e  and d i s q u a l i f i c a t i o n  t o  ho ld  and en joy  any p u b l i c  o f f i c e  of  
honor ,  t r u s t ,  o r  p r o f i t  under t h i s  s t a t e ;  b u t  t h e  p a r t y  impeached s h a l l  
be  l i a b l e  t o  i n d i c t m e n t  and punishm-ent a c c o r d i n g  t o  law. 



Appendix L 

CONSTITUTIONAL QUALIFICATIONS F O R  
G O V E R N O R ! L T .  G O V E R N O R *  

S t a t e  
c i t i z e n /  

U.S. c i t i z e n  r e s i d e n t  
S t , i t e  Age ( y e a r s )  ( y e a r s )  Other  

Alabama ................. 30 l 0  
Alaska  .................. 30 7 
Arizona*" ............... 2 5 10  
Arkansas ................ 30 c 
C a l i f o r n i a  .............. b 5  

Colorado.  ............... 30 c 2  ... 
Connec t i cu t  ............. 30 ... ... b 
Delaware.  ............... 3  0  1 2  6 ... 
F l o r i d a  ................. 30 ... 7 b 
~ e o r g i a d .  ............... 30 1 5  6a ... 

. . Hawarl. ................. 30 ... 
Idaho ................... 30 c 
I l l i n o i s  ................ 2 5  c 
I n d i a n a  ................. 30 5  
Iowa .................... 30 c 

Kansas " ................. ... ... ... ... 
Kentucky ................ 30 ... bf ... 
L o u i s i a n a .  .............. 2 5 5 5 ... 
Maine*" ................. 30 15 5 c! 
Maryland ................ 30 ... 5 b 

~ l a s s a c h u s e t t s . .  ......... ... ... 7 ... 
Xichigan ................ 30 ... ... b 

... Minnesota ............... 25 c 1 
X i s s i s s i p p i  ............. 30 20 5 ... 
M i s s o u r i  ................ 30 1 5  10 ... 
Montana ................. 2  5 c 
Nebraska ................ 30 c 
Nevada. ................. 25 ... 
New Hanipshire*" ......... 30 ... 
Sew Jersey*"  ............ 30 20 

Eew Xexico .............. 30 c 
New York. . . . .  ........... 30 c 
North C a r o l i n a  .......... 30 5 
North Dakota ............ 30 c 
Ohio ................... b ... 



State 
c i t i z e n 1  

S ta te  

Oklahoma ................ 
Oregon*" ................ 
Pennsylvania ............ 
Rhode Island ............ 
South Carolina. ......... 
South Dakota ............ 
Tennessee].. ............ 
Texas ................... 
utahk. .................. 
Vermont. ................ 

................ Virginia  
Washington .............. 
West Virginia*" ......... 
Iv'isconsin... ............ 
Wyoming** ............... 

T . S .  c i t i z e n  res ident  
Age (years)  ( years )  Other - 

31 c ... b 
30 c 3 ... 
3 0 C 7 ... 

. . .  3 1 me. 1 mo. . . 

., , 
30 5 5 f ... 

source: 3002 cf fhc  States, 197 f -77  (Lexington, Ky.: 
Council o f  S t a t e  Governments, 19761, pp. 214-215. 

* Some S t a t e s  may have established s ta tu tory  q u a l i f i c a t i o n s .  

** The S t a t e  does not  provide for  o f f i c e  o f  Lieutenant Governor. 

a .  C i t i z e n  o f  the  S t a t e .  

b .  Must be a qua l i f i ed  vo ter .  Maryland: 5 years; Michigan: 
Governor 4 years; Oklahoma: 10 years; V i rg in ia :  5 years. 

c. Nnmber of years not s p e c i f i e d .  

d .  S t a t e  c o n s t i t u t i o n  provides for  a Lieutenant Governor who 
shall  be elected a t  t he  same t ime,  for the  same term, and 
i n  the  same manner a s  the  Governor, but  no q u a l i f i c a t i o n s  
are prescribed. 

e .  Kansas and Ohio have no cor~s t i tu t iona l  q u a l i f i c a t i o n s  f o ~  
the  O f f i c e  o f  Governor; however, they provide tha t  no 
member o f  Congress o r  o ther  person holding a s t a t e  or 
federal o f f i c e  shall  be Governor. 

f .  Resident and c i t i z e n .  

g .  Governor must be r e s i d e : ~ t  o f  the  S t a t e  during the  term 
for which he i s  e l ec ted .  



h. .':c ~pcrson c o n ~ i c t c d  o f  c~mbezzic?mi.r;t G F  ,?uSlic funds 
s h a l l  ho ld  any office. 

i. No b r ibe ry  c o n v i c t i ~ n s .  South Dakota, W e s t  V i rg in ia :  no 
b r i b e r y ,  p e r j u r y ,  o r  infamous crimes. 

j. O f f i c e  of L ieu tenant  Governor was c r e a t e d  by s t a t u t e .  H e  

is chosen by members of t h e  S m a t e  of wtiich he  is a member 
and t h e  o f f i c e  bea r s  t h e  t i t l e  o f  Speaker.  The Speaker 
m u s t  r e s i d e  one year  imnedia te ly  preceding h i s  e i e c t i o n  i n  
t h e  county o r  d i s t r i c t  he r e p r e s e n t s .  

k. B y  s t a t u t e  t h e  S e c r e t a r y  05 S t a t e  holds  t h e  o f f i c e  of 
Lieu tenant  Governor ex  o f i i c i o .  




