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Article 111
THE LEGISLATURE

REAPPGRTIONMENT
REAPPORTIONMENT YEARS

Section4. The year 1973 and every eighth year thereafter shall be reappor-
tionment years.

REAPPORTIONMENT COMMISSION

A legislative reapportionment commission shall be constituted on or before
March 1 of each reapportionment year and whenever reapportionment is required
by court order. The commission shall consist of nine members. The president of
the senate and the speaker of the house of representatives shall each select two
members. Members of each house belonging 10 the party or parties different from
that of the president or the speaker shall designate one of their number for each
house and the two so designated shall each select two members of the commission.
The eight members so selected shall, prompitly after selection, be certified by the
selecting authorities to the chief election officer and shall within thirty days
thereafter select, by a vote of six members, and promptly certify to the chief
election officer the ninth member who shall serve as chairman of the commission.

Each of the four officials designated above as selecting authorities for the
sight members of the commission shall, at the time of the commission selections,
also select one person from each basic island unit to an apportionment advisory
council for that island unit. The councils shall remain in existence during the life
of the commission and each shail serve in an advisory capacity to the commission
for matters affecting its island unit.

A vacancy in the commission or a council shall be filled by the initial
selecting authority within fifteen days after the vacancy occurs. Commission and
council positicns and vacancies not filled within the times specified shall be filled
promptly thereafter by the supreme court.

The commission shall act by majority vote of its membership and shall
establish its own procedures except as may be provided by law.

Not more than one hundred twenty days from the date on which its mem-
bers are certified the commission shall file with the chief election officer a reap-
portionment plan, which shall become law after publication as provided by law.
Members of the commission shail hold office until the reapportionment plan
becomes effective or until such time as may be provided by law.

No member of the reapportionment commission or an apportionment advi-
sory council shall be eligible to become a candidate for election o etther house
of the legisiature in either of the first two elections under any such reapportion-
ment plan.

Commission and apportionment advisory council members shall be com-
pensated and reimbursed for their necessary expenses as provided by law.

The chief election officer shall be secretary of the commission without vote
and, under the direction of the commission, shall furnish ali necessary technical
services. The legisiature shall appropriate funds to enable the commission to carry
out its duties,

Vi



6. Where practicable, representative districts shall be wholly included
within senatorial districts.

7. Not more than four members shail be elected from any district.

8. Where practicable, submergence of an area in a larger district wherein
substantially different socio-economic interests predominate shall be avoided.

MANDAMUS AND JUDICIAL REVIEW

Original jurisdiction is vested in the supreme court of the State to be exer-
cised on the petition of any registered voter whereby it may compel, by mandamus
or otherwise, the appropriate person or persons to perform their duty or to correct
any error made in a reapportionment plan, or i may take such other action to
effectuate the purposes of this section as it may deem appropriate. Any such
petition must be filed within forty-five days of the date specified for any duty or
within forty-five days after the filing of a reapportionment plan. {Am Const Con
1968 and election Nov 5, 1968]

ELECTION OF MEMBERS; TERM

Section 5. The members of the legislature shall be elected at general elec-
tions. The term of office of members of the house of representatives shall be two
years beginning with their election and ending on the day of the next generai
election, and the term of office of members of the senate shall be four years
beginning with their ¢lection and ending on the day of the second general election
after their election.

Article IV
EDUCATION

BOARD OF EDUCATION

Section 2. There shall be a board of education composed of members who
shall be elected by qualified voters in accordance with law. At least part of the
membership of the board shall represent geographic subdivisions of the Siate.
fAm HB 4 (1963) and election Nov. 3, 1964]

viiil



CHIEF ELECTION OFFICER

The legislature shall provide for a chief election officer of the State, whose
responsibiiities shall be as prescribed by law and shail include the supervision of
state clections, the maximization of registration of eligible voters throughout the
State and the maintenance of data concerning registered voters, elections, appor-
tonment and districting.

APPORTIONMENT AMONG BASIC ISLAND UNITS

The commission shall allocate the total number of members of each house
being reapportioned among the four basic island units, namely (1} the island of
Hawaii, (2) the isiands of Maui, Lanai, Molokai and Kahoolawe, (3} the island
of Oahu and all other islands not specifically enumerated, and {4) the islands of
Kauai and Niihau, on the basis of the number of voters registered in the last
preceding general election in each of the basic isiand units and computed by the
method kmown as the method of equal proportions, except that no basic island
unit shall receive less than one member in each house.

MINIMUM REPRESENTATION FOR BASIC ISLAND
UNITS

The representation of any basic isiand unit initiaily allocated less than a
minimum of two senators and three representatives shall be augmented by allocat-
ing thereto the number of senators or representatives necessary to attain such
minimums which number, notwithstanding the provisions of Sections 2 and 3 of
this article shall be added to the membership of the appropriate body until the
next reapportionment. The senators or representatives of any basic island unit so
augmented shall exercise a fractional vote wherein the numerator is the number
initially allocated and the denominator is the minimum above specified.

APPORTIONMENT WITHIN BASIC ISLAND UNITS

Upon the determination of the total number of members of each house 10
which each basic island unit is entitied, the commission shall apportion the
members among the districts therein and shall redraw district lines where neces-
sary in such manner that for each house the average number of registered voters
per member in each district is as nearly equal to the average for the basic island
unit as practicabie.

In effecting such redistricting, the commission shall be guided by the follow-
ing criterta:

1. No district shall extend beyond the boundaries of any basic sland
umnit.

2. No district shall be so drawn as to unduly favor a person or political
faction,

3. Except in the case of districts encompassing more than one island,
districts shalt be contiguous.

4. Insofar as practicable, districts shall be compact.

5. Where possible, district lines shall follow permanent and easily recog-
nized features, such as streets, streams and clear geograpbical features, and when
practicable shall coincide with census tract boundaries.

Vil



Chapter 1
INTRODUCTION

The problems involved in reapportionment are basic to the character of
democratic government. The method of apportioning the number of elected
officials and dividing political units into districts provides the framework for the
selection of legislative representatives. In the last 15 years, no part of the
representative process has undergone more rapid change than this aspect of
selecting elected officials. Since 1962, the courts have required revolutionary

changes in the standards used for apportioning elected public bodies.

Apportionment can be defined as "the division of a population into
constituencies whose electors are to be charged with the selection of public
officers”.I Generally, this involves three basic steps: (1) the definition of the
basis of representation--people, governmental unit, special interest groups,
etc.; (2) the delineation of the geographic area from which elected officiais are
to be selected; and (3) the allocation of available representative seats among the
districts estabh‘skued.2 United States Supreme Court decisions since 1962 have
held that, as a constitutional requirement, all states and local governments must
use population as the basis of representation, and that representatives must be

allocated among districts of substantially equal numbers of people.

Indeed, in 1970, the United States Supreme Court laid down the general

rule that: 3

Whenever a state or local govermment decides to select persons
by pepular election to perform governmental functions, the Equal
Protection Clause of the Fourteenth Amendment requires that each
gualified voter must be given an equal opportunity to participate in
that election, and when members of an elected body are chosen from
separate districtis, each district must be established on a basis that
will insure, as far as practicable, that equal numbers of voters can
vote for proportionally equal numbers of officials.

State and local government apportionment pilans which grant representation to

geographical areas or political subdivisions without regard to the equal
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population principle enunciated by the court are now unconstitutional. "The
weight of a citizen's vote cannot be made to depend on where he lives.

Population is, of necessity, the starting point for consideration and the

controlling criterion for judgment in legislative apportionment controversies.”

In recent years, the courts have applied these principles to almost all
types of popularly elected public bodies, including the U.S. Congress, state
legislatures, city and county councils, and school boards. A lock at state

legislative bodies evidences the root of the reapportionment problem.

DEVELOPMENT OF MALAPPORTIONMENT

The democratic standard of population-based apportionment in both
legislative houses is nothing new to the experience of American states, even
though many state legislatures in the twentieth century have deviated greatly
from this standard. The history of apportionment shows that the states
considered population to be the basic factor in the apportionment of legislative
seats when their first constitutions were adopted. The original constitutions of
36 states required that representation be based completely, or almost so, on
population. Of the 20 states joining the Union after ratification of the federal
constitution and prior to the Civil War, only two, Florida and Vermont, provided
for legislative representation on some basis other than population for both

houses .5

Even in those states which originally provided for apportionment based on
political subdivisions, representation did not differ greatly from the distribution
of the states' population. Frontier conditions of isolation and poor com-
munications provided 3 rationale for the representation of every political unit.
The deviations from iz population standard often made little practical difference
in the 8th and 19th centuries. The distribution of a state's inhabitants then

was fairly equal and the number of counties comparatively f’ew.6

Around the start of the 20th century, however, it became evident that

significant population shifts were causing legislative districts to differ

T



iMTRODUCTION

significantly in population size. The United States was changing from a country
predominantly rural to a nation overwhelmingly urban and suburban. These
population changes, however, were not being reflected in Ilegislative

representation.

Rural dominance was natural and logical in the 19th century, because the
nation’'s character was largely agrarian. But the failure of state representative
bodies to adapt to the changing nature of American society in the 20th century
resulted in serious apportionment and districting problems. By the time the
Supreme Court assumed jurisdiction over reappertionment cases in March of
1962, inequality of legislative representation was solidly entrenched in all but a
handful of the b0 states. The pattern of legislative representation revealed
sharp disadvantiages to growing urban and suburban areas. Rural districts
with declining populations enioved a political power based on an importance long

since gone.

METHODS OF MAINTAINING MALAPPORTIONMENT

As the nation's population continued to shift from rural to urban areas,
two major approaches were used by rural-dominated legislatures to mainiain

malapportionment:

(1) Restrictive constitutional provisions protecting rural interests
were frozen in state constitutions; and

(2) Legislatures refused to carry out their duty to reapportion
seats in accordance with population shifts.

Restrictive constitutional provisions took a variety of forms. Some state
con stitutions guaranteed a certain number of representatives to each geographic
area or political subunit, regardless of its population. Other methods of limiting
the representation of urban areas included: (1) formulas and ratios that allowed
progrressively  less representation to the more populous communities, (2)
prowisions against dividing counties into districts, (3) minimum representation

for each county, and (4) maximum limits on representation for populous counties
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and cities. Such provisions guaranteed rural areas more representation than
they would be entitled to if apportionment were based strictly on population.

In some states, apportionment provisions which granted direct
representation to geographic areas or political units in the 18th and 18th
centuries were simply frozen in the constitutions to stave off the effects of
pepulation changes in the 20th century. I[n other states, the legislatures
deliberately changed population requirements in their constitutions to
geographic ones in order to limit the growing power of the cities. One survey
showed that by the early 1960's population was the dictated criterion for
apportionment in only 20 of the state senates and in 17 of the lower houses.T
Furthermore, there were only 9 states with no constitutional restrictions of any
consequence upon a fully democratic pattern of population representation in
both houses. These states were Indiana, Kentucky, Massachusetts, Minnesota,

Oregon, South Dakota, Virginia, Washington, and Wisconsin.a

The second, though less extensive, cause of unrepresentative state
legislatures was the common failure of lawmaking bodies to obey their own
constitutional requirements for pericdic reapportionment. Most  state
constitutions called for periodic reapportionment of one or both houses, usually
after every federal census. These provisions usually went unobserved and
unenforced. The overwhelming majority of state legislatures simply refused to
reapportion or redistrict during the first sixty years of this century. "It is
virtually impossible to find an example, from 1901 to 1962, of an apportionment
fairly and equitably performed which was wvoluntarily initiated by a state

legislature. w9

In some states, representative inequalities were the result of both
constitutional restrictions and legisiative failure to reapportion. This used to
be the case in Hawail. The Hawaill Constitution traditionally guaranteed senate
representation to the outer island counties disproportionate to the size of their
populations. In addition, the legislature failed to reapportion the population-

based house of representatives for over 50 years.



INTRODUCTION

The court decisions of the 1960's required that the states take the
necessary reapportionment steps. In states like Hawaii, the legislatures acted
quickly to comply with the court's reapportionment orders. In cases where the
states failed to comply, the courts themselves intervened and performed the

reapportionment function.

EFFECTS OF MALAPPORTIONMENT

The unrepresentative character of state legislatures had serious effects
on legislative representation and on the conduct of state government. It
affected the balance of power among different groups within the states, the
policies enacted or not enacted by the legislatures, and the role of the states

within the federal system.

Rural-Urban Balance

Due to restrictive constitutional provisions and legislative refusal to
reapportion, citizens living in urban or suburban districts were accorded much
less political weight than rural or small-town residents. Since the average
urban constituency had grown considerably more populous than the typical rural
district, a city representative might speak for upwards of 50,000 persons while
a rural legislator might represent only 10,000. The discrepancies in some states
were much more striking. In the late 1960's, for example, the most populous
district in the Vermont house of representatives contained 987 times more people
than did the least populous district, yet each was accorded one
rejprez=se1atative>:,}‘O The result in many states was minority rule by artificially

created legislative majorities.

Two-Party System

Apportionment systems allowing urban areas less legislative strength than

their populations merited gave an immediate advantage to the political party or
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faction which was strongest in the rural areas. This often resulted in
legislative control by the minority party of the state. As a general rule, it was
the republican party in the North and Midwest which benefited from the extra
representation granted rural areas. On the other hand, in the South and some
border states it was the democratic party which reaped the benefits of
malapportionment. Granting an unfair legislative advantage to one party also
increased the likelihood of divided government. A minority party frequently
controlled the legislature while the governorship was won by the statewide
majority party. In addition, malapportionment affected the balance of rural-

urban factions within each party.

Legislative Policy

Granting a representational advantage to particular geographic or political
groups meant that these groups were able to exert more influence on legislative
policy than their relative numbers merited. Growing urban problems were
inadequately dealt with by rural-dominated legislatures. Discrimination in favor
of sparsely populated areas characterized the distribution of tax revenues, the
sharing of tax burdens, the allocation of grants-in-aid, and the provision of
state services. In addition, rural conservative elements were in a position fo

block social and economic legislation desired by many likeral urban groups.

Federal System

Because needed funds and services were in many cases not supplied by
state governments, metropolitan areas turned to the federal governmeni where
they had greater influence. The consequence of the federal government's
response to their needs was increasing federal involvement in state affairs and a
decrease in public confidence in the ability of state governments to solve urban

problems ‘H

The foregoing presents a general background te the reapportionment

problem of the early 1960°'s by focusing on the malapportionment of state



INTRODUCTIGHN

legrislatures. The following portions of this study will discuss the specific
details of reapportionment, in the particular context of Hawaii. Chapter 2 deals
with the legal aspectis of the reapportionment problem, with primary emphasis on
the case development of judicial guidelines for reapportionment. Chapter 3 sets
forth the Hawail experience in the reapportionment of the state legislature.
Focus then turns to school board apportionment in chapter 4. Case law as well
as the apportionment problems of Hawail's elected Board of Education is treated
in this chapter. In chapter 5, recent issues regarding congressional districting
are presented. The hurried reader may wish to quickly pass over the legal and

historical overview presented by those first five chapters.

The last three chapters focus on the issues of greatest decisional
relevance for Hawaii's Constitutional Convention delegates. Chapter ¢ sets
forth the questions and arguments raised by alternative bases for apportioning
representative bodies. In this chapter, five measures of population are
analyzed. In chapter 7, the mechanics of apportionment and districting are
conysidered. Various tools for affecting gerrymandering in the reapportionment
process provide the focus for this chapter. Finally, the last chapter deals with
the machinery for reapportionment. Chapter 8 addresses questions such as who
should perform the reapportionment; how can it be enforced; and how

freguently should elective bodies be reapportioned.



Chapter 2
JUDICIAL BACKGROUND AND LEGAL CONSIDERATIONS

PART L. INTRODUCTION

This chapter provides delegates to the Hawaii State Constitutional
Convention with an overview--historic and factual--of the legal aspects of the
reapportionment problem and of the guidelines that the United States Supreme

Court has established concerning specific issues in reapportionment.

The courts have provided the impetus in reforming malapportionment and
have prescribed the constitutional framework within which it is to operate.
Accordingly, this chapter is case-oriented, o alert delegates to the presence of
constitutional shoals in reapportioning the state legislature. Discussion will be
limited to the court's decisions regarding the apportionment of state
legislatures. Detailed examination of the court's actions regarding the
apportionment of other publicly elected bodies is discussed in later chapters.

Within the framework of the constitutional limitations set by the courts
there is still a vast array of pclicy considerations on which the delegates to the
convention will have to make decisions. This study, particularly, the later
chapters makes some observations on these policy considerations. Within the
context of the reapportionment function, the constitutional requisites contained
in this chapter should be viewed as guideposts rather than obstacles on the

path toward more representative democracy.

PART II. A CAPSULE SURVEY OF REAPPORTIONMENT
IN THE COURTS FROM COLEGROVE TO REYNOLDS

Before 1962, the courts generally declined granting judicial relief from
malapportionment. In Colegrove v. Green, 328 U.S. 546 (1946), the U.S.
Supreme Court refused to grant relief from grossly malapportioned Ilinois

congressional districtsl on the ground that judicial infervention would require
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review of political questions not appropriate for judicial remedy. "Courts ought
not to enter this political thicket", wrote Justice Frankfurter in 1946.

S0 the law remained until 1962, when the U.S. Supreme Court held in
Baker v. Carr, 369 U.S. 186, that reapportionment cases were indeed jusficiable

and amenable to judicial relief when appropriate. That decision concerned the
threshhold issue of justiciability only and not the merits of the controversy, but

it opened the door to numerous reapportionment cases,

In February 1964, the U.S. Supreme Court first decided a
reapportionment case on its merits in Wesberry v. Sanders, 376 U.S5. 1. It
invalidated a system in which certain congressional districts in Georgia had two
to three times as many people as other districts. Each district elected one
congressperson. The Court agreed that the vote of 2 person in a more heavily
populated district is diluted in comparison with the vote of 3 person in a much
less populated district. It held that Article I, section 2, of the Constitution,
which provides that representatives be chosen "by the People of the several
States" means that "as nearly as is practicable one man's vote in a congressional

2 However, two points musti be

election is to be worth as much as another's".
noted. First, Wesberry involved congressional districting but not state
legislative apportionment. Second, the controversy focussed on Article 1,
section 2 of the Constitution and not the equal protection clause of the

Fourteenth Amendment.

On June 15, 18964 the U.35. Supreme Court squarely passed upon the
apportionment of state legislatures in Reynolds v. Sims, 377 U.S. 533, and its
five companion cases, WMCA, Inc. v. Lomenzo, 377 U.S. 633 (from New York);
Maryland Committee v. Tawes, 377 U.S. 656 (from Maryland); Davis v. Mann,
377 U.S. 678 (from Virginia); Roman v. Sincock, 377 U.8. 695 (from Delaware);
and Lucas v. Forty-Fourth General Assembly, 377 U.S. 713 (from Colorado).
The situation in Reynolds v. Sims was not atypical. The Alabama constitution
provided for population-based apportionment of the senate and the house of

representatives, and for reapportionment by the legislature after each decennial
federal census. The last apportionment was based on the 1800 census and the

legislature had never reapportioned itself thereafter. Population shifts and
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uneven population growth resulted in gross malapportionment. According to the
1960 census, the number of persons represenied by a representative varied from
6,731 to 104,767. The number of persons represented by a senator varied from

15,417 to 834,864,

The Court begain its analysis by peinting out that the right of suffrage is

2
constitutionally protected” and recited its one-man one-vote principle
established in the %?sberry’caseré

...Wesberry clearly established that the fundamental principle of
representative government in  this country 1s one of equal
representation for egual numbers of people, without regard to race,
sex, economic status, or place of residence within a State.

Acknowledging that Wesherry was not directly gerimane because it
involved congressional apportionment, the Court set forth its rationale for
bringing state legislative apportionment under the umbrella of the equal
protection clause. The Court reasoned that districts with unegqual numbers of
persons had the effect of diluting the value of the vote in the more populous

district. It said:

Legislaters represent people, not trees or acres. Legislators
are elected by voters, not farms or cities or economic interests....
It would appesr extraordimary to suggest that a State could be
constitutionally permitted to enact s law providing that certain of
the State’'s voters could vote twe, five, or ten times for their
legisiative representatives, while voters living elsewhere could

vote only o¢nce.... Of course, the effect of state legislative
districting schemes which give the same number of representatives to
unegual numbers of comstituents is identical. Overweighting and

overvaiuations of the votes of those living here has the certain
effect of dilution and undervaluation of the votes of those living
there.5 ...To the extent that a citizen's right to veie is debased,
he is that wmuch less a citizen. The fact that an individual lives
here or there is not a legitimate reasen for overweighting oy
diluting the efficacy of his vote.... Populatien is, of necessity,
the starting point for consideration asnd the controlling criterion
for judgment in legislative apportionment controversies. A vitizen,
a gualified voter, is no more nor no léss so because he lives in the
city or on the farm. This ig the clear and strong command of cur
Constitution's Equal Protection Clause.”

]
s
S
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Then it announced its holding that such a dilution of the voting right was

a wiolation of the Equal Protection Clause:7

We hold that, as a basic constitutional standard, the Equal
Protection Clause requires that the seats in both houses of a
bicameral state legislature must be apportioned on a population
basis. Simply stated, an individual's right to vote for state
legislators is unconstitutionally impaired when its weight is in a
substantial fashion diluted when compared with wvotes of citizens
living in other parts of the State.

The Equal Protection Clause of the Fourteenth Amendment to the U.S.
Constitution requires that seats in both houses of a bicameral state legislature
be apportioned substantially on a population basis.8 Elaborating upon this
holding, the Court sta‘ted:9

[Wle mean that the Equal Protection Clause requires that a State
make an honest and good faith effort to construct districts, in both
houses of its legislature, as nearly of equal population as is
practicable. We realize that it is a practical impossibility to
arrange legisiative districts so that each one has an identical
number of residents, or citizens, or voters. Mathematical exactness
or precision is hardly a workable constitutional reguirement.

The specifics of how those with reapportionment responsibilities were to comply
with the Court's breoad one-man, one-vote standard were not enumerated in
those early cases. Later court decisions were to provide more specific
guidelines delineating the bounds of a constitutional reapportionment pian. The
remainder of this chapter examines the constitutional requisites for compliance

with the equal population principle enunciated by the Court to date.

PARTY [H. SCOPE OF JUDICIAL REVIEW OF
AN APPORTIONMENT PLAN

In reviewing a state's legislative apportionment plan, courts 'must of
necessity consider the challenged scheme as a whole in determining whether the
particular state's apportionment plan, in its entirety, meets federal

constitutional requisites. It is simply impossible to decide upon the walidity of

L1
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the apportionment of one house of a bicameral legislature in the abstract,
without also evaluating the actual scheme of representation employed with
respect to the other house. Rather, the proper, and indeed indispensable,
subject for judicial focus in a legislative apportionment controversy is the
overall representation accorded to the state’s voters, in both houses of a

bicameral state legislature” -1{)

In a bicameral system, the scheme of representation provided by one
house must be evaluated in relation to the kind of representation provided in
the other in order that a "total scheme of apportionment best suited to the

State's needs“n may be constructed.

As stated by the U.S5. Supreme Court in Reynolds v. Sims, 377 U.S. at
576~577.

Different constituencies can be represented in the two houses.
One body could be composed of single-member districts while the other
could have at least some multimember districts. The length of terms
of the legislators in the separate bodies could differ. The
numerical size of twoe bodies could be made to differ, even
significantly, and the geographical size of districts from which
legislators are elected could also be made to differ. And
appertionment in one house could be arranged so as to balance off
minor inequities in the representation of certain areas in the other
housze. In summary, these and other factors could be, and are
presently in many States, uvtilized to engender differing complexions
and collective attitudes in the two bodies of a state legislature,
although both are apportioned substantially on a population basis.

The U.8. Supreme Court has established the broad policy of reviewing
apportionment as a total scheme of both houses of a legislative body. It alsc has
addressed itself to the principles relative to a bicameral legislative system. But
the Couri has not expressly applied the concept to other legislative systems at
this level of government, e.g. a parliamentary svstem. Since the constitutional
convention may consider legislative structures different from the present
bicameral system, such as a unicameral legislature or a parliamentary form of
government, it should be noted that the "one man, one vote" principle has been
applied fo unicameral bodies such as city and county {:Qunciisiz and school

boards ,B
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PART IV. “POPULATION"” AS AN APPORTIONMENT
BASE AND THE RELATION OF THE REGISTERED
VOTERS MEASURE TO IT

There have been numerous bases for apportioning the elected
representatives of legislative bodies. Geographical areas, political subdivisions,
and other criteria have been used as alternative mechanisms for allocating the
representational composition of governmental policy-making bodies. In
addressing the malapportioned state legislature in Reynolds v. Sims, the United

States Supreme Court established that apportionment must be based

1 The Court further held in a companion case,

substantially on "population".
Lucas v. Colorade General Assembly, that a state’s failure to utilize a population

based apportionment scheme cannot be justified or ratified by a vote of the
15

state's electorate.

In Lucas, a majority of the voters in every county in the State of
Colorado voted in favor of a plan which did not conform to the equal population
principle. In doing so, the voters rejected an alternative plan which was
population based. The defendants in Lucas advanced this expression of the will
of the people in support of the validity of the apportionment plan in question.

To this the U.S. Supreme Court replied "chat:m

An individual's constitutionally protected right to cast an
equally weighted vote cannot be denied even by a vote of a wmajority
of a State's electorate, if the apportiomment scheme adopted by the
voters fails to measure up to the requirements of the Equal
Protection Clause.

The courts have further specified that reference to the federal legislative
structure is not appropriate when apportioning non-congressional representative
districts. In Revnolds, the Court stated that analogy to the federal system of a
nonpopulation-based senate coupled with a population-based lower house is
7 .,

The
federal system was conceived out of compromise and concession among the
sovereign states in the establishment of the Federal Republic. Political

subdivisions of a state, on the other hand, are creatures of the state and have

"Inapposite and irrelevant to state legislative districting schemes'.

never been considered as sovereign entities. "The relationship of the states to

13
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the federal government could hardly be less analogous.”ls The court viewed

reliance on  the federal analogy as "little more than an after the fact
rationalization offered in defense of maladjusted state apportionment

g
arrangements’. !

Although, the U.S8. Supreme Court held in 1364 that both houses of a
bicameral legislature must be apportioned substantially on a "population basis™,

it did not elaborate on the definition of "population®

A later 1866 decision, Burns v. Richardson, 384 U.8. 73 (19668), which

concerned Hawall reapportionment shed some light. According to the Court:

1. The Equal Protection Clause does not require the use of
"total population figures derived from the federal census as the
standard byz which this substantial population equivalency is to be

measured" . [emphasis added]

"Aliens, transients, short-term or temporary residents, or
persons denied the vote for conviction of crime’ need not be
included in the apportionment base as a matter of constitutional law.
The decision to include or exclude any such group 1is a matter
within the discretion of the body charged with determining the state
policy in this field, so long as the classification is not one that the
constitution forbids .22

2. Compliance with the equal population rule of Reynolds v.
Sims is to be measured by the resulting apportionment base. 23

3. State citizen population is a permissible population base.

However, such figures might be hard to obtain or extrapolate 24

4. An apportionment based on registered voters satisfies the
Equal Protection Clause if it produces an apportionment "not
substantially different from that which would have resulted from the
use of a permissible population base™. 25 Presumably, "registered
voters” itself is not a permissible population base.

5. Use of a registered voter basis presents certain problems.

Such a basis depends upon the extent of political activity of those
eligible to register, which might be subject to suppression. Sudden
and substantial fluctuations in registration may be caused by such
fortuitous factors as a particularly controversial election issue, a
particularly popular candidate or even weather conditions. 26

6. The fact that an apportionment based on registered voters

does not approximate one based on total population is insufficient to

Ju—
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establish constitutional deficiency if the difference can be
sufficiently explained, for example, by the distribution of
nondomiciliary military personnel. "It is enough if it appears that
the distribution of reglszered voters approximates distribution of
state citizens or another permissible population base.™ <

7. Findings that military population distribution was
sufficient to explain the differences between total population and
registered voters apportionments, thaf state laws sws neither preclude
members of the military from esiablishing residence in the State and
becoming eligible to vote nor aim to disenfranchise the military or
any other group of citizens, and that a high proportion of the
possible voting population is registered were sufficient to indicate
that the interim apportionment in question, based on registered
voters, substantially approximated that which would have appeared
had state citizen p@palagéon been the guide, in the absence of
evidence to the contrary.

8. Blanket exclusion of ali military and military-related
personnel from the population base s ~ unconstitutional.
"Discrimination against a class of individuals, merely because of the
nature of their emplovment, without more being shown, Iis
constitutionally impermissibie.” 29 However, exclusion of those not
meeting  a  state's  residence requirements is constitutionally
permissible.  “The difference between exclusion of all military and
military-related personnel, and exclusion of those not meeting a
state’s residence requirements is a difference bstween an arbitrary

and a constitutionally permissible classification.™ 30

9. It did not hold that "the validity of the registered voters
basis as a measure has been established for all time or
circumstances,..." 31 It suggested that reapportionment more
frequently than every ten years, perhaps each four or eight years,
"would better avoid the hazards of its use". States must provide
some reasonable plan for periodic revision of their apportionment
schemes . Decennial  reapportionment  meets the  minimum
requirements for Imaintaining a reasonably current scheme of
legislative representation. 327 The court suggested that "use of
presidential election year figures might both assure a high level of
participation and reduce the likelihood that varying degrees of local
interest in the outcome of the election would produce different
patterns of political activity over the State. "33 It appears that
even if the state constitution were (o prescribe use of the

registered voter basis in apportionment, a gerson may challenge a

resulting apportzenment as bemg violative of h_e_e Equal ?ro'{ectmn

based on state citizen poPulatwn or other germzssxble population
basis.

Thus, the Court provided flexibility in how states measure population for the

purposes of legislative apportionment.
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PART V. REPRESENTATIVENESS OF APPORTIONMENT

Whatever the measure of population used, the Court has not established
rigid or uniform mathematical standards or formulas in evaluating the
constitutional validity of a legislative apportionment scheme. Rather, the Court
seeks "to ascertain whether, under the particular circumstances existing in the
individual state whose legislative apportionment is at issue, there has been a
faithful adherence to a plan of population~based representation, with such minor
deviations only as may occur in recognizing certain factors that are free from

34 In this regard, the Supreme

any taint of arbitrariness or discrimination™.
Court in its early cases disapproved the suggestion that population variance
ratios smaller than 1-1/2 to 1 would presumably comport with minimal
constitutional requisites, while ratios in excess thereof would necessarily
involve deviations from population-based apportionment 100 extreme to be

constitutionally sustainable. 35

The Court felt that some deviation from a strict population standard may
be permissible if "based on legitimate considerations incident to the effectuation

36

of a rational state policy™;” provided that population is not submerged as the

controlling consideration. 31

The use of political, natural or historical boundary lnes to aveid
indiscriminate districting that invites partisan gerrymandering; to accord
political subdivisions some independent representation; and to maintain
compactness and contiguity are examples of such "rational state policy” that may
justify minor departures from the population principle.gg However, an
apportionment scheme of giving at least one seat to each county regardless of
population, particularly when there are many counties with sparse populations,
would submerge the equal population principie to an extent that the resulting

deviation would not be constitutionally per’missibée‘gg

"Rationally justifiable” divergences from equality of population to balance
a slight overrepresentation of a particular area in one house with a minor
underrepresentation of that area in the other house may be permissible. On the

other hand, divergences, though minor, "may be cumulative instead of

16
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of fsetting where the same areas are disadvantaged”, in which case the
apportionment would be questionable.% What is marginally permissible in one
state may be unsatisfactory in another depending on the particular

. 41
circumstances of the case.

"Neither history alone nor economic or other sorts of group interest” nor
"considerations of area alone” nor distance, in light of modern modes of
transportation and communication,42 nor geographic or topographic considera-
ti.ons}43 can justify departures from the equal population standard. Neither can
a policy of protecting "insular minorities” and according recognition to a state's
"heterogeneous characteristics” justify substantial deviations from the equal
population s*tan<:’iarc1,g‘4 nor can an attempt to balance urban and rural power in

the legisiature .45

Reynolds and its five companion cases established conceptual standards
within which the one-man one-vote principle is to be applied to reapportionment
plans. In 1973, the U.S8. Supreme Court decided a number of cases that further
clarified how the representativeness of state apportionment plans complying with

the egual population principle is to be measured.

In measuring the extent of representativeness, the Court generally looks
to the percentage deviation from the ideal number of persons per
Jc‘epresen.ta‘tive.L}6 This index of representativeness can be explained by use of
an example. Assume that the statewide average or ideal number of persons
represented by a legislator is 10,000, and that a certain district has 11,000
persons, or an excess of 1,000 persons over the ideal number. Division of 1,000
by 10,000 yields +10 per cent, the percentage deviation. By similar computation
a district of 9,000 persons, or 1,000 less than the ideal number would have a
minus percentage deviation of =~10 per cent. Districts of less than average
population, and therefore overrepresented, will have a minus percenlage.
Those of more than average population, and therefore underrepresented, will

have a plus percentage.

Use of these percentages can be put within a framework for analysis.

There is a relationship between the ideal number of people per representative

17
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and the "legitimate considerations incident to the effectuation of a rational state

policy" .4? Their relationship and differences are depicted in Figure 1.

Figure 1

Rational
State Policy

de minimis

In the figure, the center dot represents the ideal number of people per
representative. The first concentric band around the dot labeled, "de minimis",
represents the range of deviations which might be considered to be unavoidable
and thus acceptable without question in all cases. The second concentric band
labeled, "rational state policy"”, represents the range of deviations (over and
beyond the de minimis range) which are permissible if they result because of

"legitimate considerations incident to the effectuation of a rational state policy".

De Minimis Deviations

deviations are practically unavoidable, the U.S. Supreme Court never sought to
establish any range of deviations which could be considered to be de minimis.
Indeed, the Court in case after case insisted that no such range could be
established, that the establishment of any de minimis deviation would be
arbitrary and inconsistent with the standard of "as nearly as practicable’, that

whether any deviation is de minimis must be determined based on the
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circumstances of the case, that what is marginally permissible in one instance
may not be permissible in another. Consistent with this stance, the Court
seemed always to insist that, if the deviations can be reduced by apportioning

in ancother way, that other route must be followed.

I. White v. Regester. In June 1973, the Court decided the case of White
v. Regester, 42 U.S. 755. In that case, the I50-member Texas house of
representatives was apportioned among 79 single-member districts and U
multimember districts. The ideal number of people per representative was
74.645. 'The largest and smallest district and the per c¢ent by which each
deviated from the ideal number of people per representative were as follows:

POPULATION % DEVIATION
PER FROM THE
REPRESENTATIVE IDEAL
Largest District....... 78,943 -4.1
Smallest District...... 71,597 +5.8
Total Deviabion. « v it ir s e 5.9

Texas offered no justification for the deviations. In fact, it appeared that the

deviations among the districts could be lowered by adopting another plan.

The U.3. Bupreme Court held that a total deviation of 9.9 per cent is
justification. It held that a mere showing that there i3 a total deviation of 9.9
per cent or that another plan could be conceived with lower deviations among
districts is not enough to inwvalidate the plan, that, to overturn an
apportionment plan which has a 9.9 per cent total deviation, something more
must be shown o prove that the plan is invalid under the Equal Protection

Clauseflg

2. The outer boundary. How much greater than 9.9 per cent may the

total dewviaticn be and yet be wvalid without justification? What is the outer
boundary of the first concentric band shown on Figure 17 The Court does not
answer this question precisely in White v. Regester. However, some guideline

may be gleaned from the following.

19
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In White v. Regester, the Court in approving the 8.9 per cent tolal

deviation said, "Very likely, larger differences between districts would not be
tolerable without justification 'based on legitimate considerations incident to the
effectuation of a rational state policy.”‘ég Then, again, in Abate v. Mundt,sg a
case involving the apportionment of a county board of supervisors decided two
years before the White case, the Court held that a total deviation of 1.9 per

cent requires justification. Similarly, in 1975 the Court held that a deviation of

20 per cent was constitutionally impemissible.m Since the Court in the White
case expressed no misgivings about the Abate case and in the light of the
caution expressed in the White case about total deviations exceeding 3.9 per
cent, it might be argued that the Court has drawn a line somewhere around 10
per cent--deviations beyond that amount requiring justifications and deviations

L

less than that amount requiring no justification.

Deviations Based on Effectuation of Rational State Policy

Under the holding of White

v. Regester, deviations greater than
de minimis must be justified "based on legitimate considerations incident to the

effectuation of a rational state policy"”. Before 1973, although the Court
acknowledged that maintenance of the integrity of political subdivision {(county,
city, etc.) boundary lines is a rational state policy, it never enunciated clearly
to what degree districts may depart from the ideal number of people per
representative in cases where such rational state policy was being sought to be
implemented. Indeed, in a number of cases it held that the deviations were too
large although effectuation of a state policy to recognize political subdivision

lines was offered as justification for the deviations.

1. Mahan v. Howell. In February 1973, the U.S. Supreme Court decided
the case of Mahan v. M.Sg There, the State of Virginia's 100-member House
of Representatives was apportioned among 52 single-member, multi-member and
floater delegate districts. The total deviation between the largest district and

the smallest district was 16.4 per cent, thusly:
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7% DEVIATION

FROM THE

IDEAL
Largest Districh ... vt itiicn e +9.6
Smallest District. .. vt ittt e it e e -6.8
Total Deviatiol. v v e et nnnens 16.4

The State of Virginia sought to justify the deviations on the policy of the
state legisiature to maintain the integrity of traditional county and city
boundary lines. It claimed that it could not lower the deviation and still

maintain such integrity.

The U.S. Supreme Court decided this case via a two-step process. First,
it held that respecting the integrity of political subdivision lines is a rational
state policy which was consistently applied in this case. As such, there was
sufficient justification for Virginia to exceed the de minimis level in the
deviations among the districts. Having established this, the Court then took

the next step.

In the second step, the Court at the outset noted that, although the
deviations may exceed the de minimis level if they are caused by the
effectuation of a rational state policy to respect the boundary lines of political
subdivisions, nonetheless, those deviations must be within reasonable limits. In

the words of the Court,

For a State's policy urged in justification of disparity in
district population, however rational, cannot constitutionally be
permitted to emasculate the goal of substantial equality.

Then the Court examined the 16.4 per cent total deviation and found that this

deviation does not exceed constitutional lmits.

2. The Outer Boundary. How much greater than 16.4 per cent may a
total deviation be and yet be within constitutional Umits in cases where the

deviation is the result of the effectuation of a rational state policy, such as
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recognizing the integrity of political subdivision lines? There is no precise

answer in Mahan v. Howell. However, again, as in the de minimis situation,

some guidelines may be gleaned from what the Court said in Mahan and from its

holdings in prior cases.

In Mahan v. Howell, the Court, while approving the 16.4 per cent total
deviation, said that that deviation "may well approach tolerable limits™. Then,
the legislative apportionment plans which the Court struck down in earlier cases
on the ground that the deviations were too large (although the states sought to
justify those deviations on the basis of effectuating a rational state policy of
respecting political subdivision lines) had total deviations of 26.4 per cent‘,sé}
25.6 per cent,ss 33.5 per cent}sa 28.2 per Cent,m and 24.8 per centsg The
Court's utterance in the Mahan case and its ealier decisions appear to suggest
that not much more than 16.4 per cent total deviation would be permissible even

if there is justification based on some rational state policy.

Parallel to the issue of representativeness as determined by population
per elected official is the question of represeniational structure. Where
population per representative quantitatively insures voter equality, issues of
representational structures look to ex ante qualitative assessments of a citizen's
vote. Four types of representational structures that affect the quality of the
voting right--multimember districts, floater districts, place systems, and
fractional voting-~have been presented to the court. Each structural type, in

turn, is reviewed by the parts that follow.

PART VI. MULTIMEMBER DISTRICTS AND VOTER
STRENGTH DILUTION

Among the issues of representalional structure, the wvalidity of
multimember districts stands out as the question most frequently litigated.
Unlike in single-member districts, the residents in multimember districts have
two or more representatives elected from the district on an at-large basis.

Citizens in such districts vote for more than one representative.
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The general rule is that so long as substantial equality of population per
representative is maintained, a districting plan including multimember districts
is constitutionally permissible if it does not operate to dilute the voting strength
of racial or potlitical elements of the wvoting populaticn. In applying this
standard, the Court has developed two distinct Hnes of authorities. Different
criteria for judicial review have been established and the lines of cases are
distinguishable on the basis of who performs the districting. Where nonjudicial
bodies like the legislature c¢reate multimember districts, less rigorous standards
of analysis are used. In contrast, where court-ordered districting plans are

devised, single-member districts are preferred to muliimember districts.

The line of cases dealing with multimember districts designed by state

legislatures goes back to 1964, In Reynolds v. Sims,sg the Court indicated that

a state might devise an apportionment plan for a bicameral legislature with one
body composed of at least some multimember districts. Enlarging upon that
suggestion the following term, the Court reversed a lower court holding that

. o e &0
multimember districts were per se unconstitutional. In Fortson v. Dorsey,

the Court rejected a lower court holding that multimember districts are per se
unconstitutional and the notion that Equal Protection requires the formation of
single-member districts. The mere assertion that multiple member districting
has possible weaknesses was insufficient to establish a wiclation of FEqual
Protection. Although the Court acknowledged that multimember districts, in
particular circumstances, may operate fo dilute the voting strength of groups
within a district, the person challenging the multimember plan as
unconstitutional had not demonstrated an actual minimization or cancellation of

voting power.

The Court further expanded upon this holding In a case from Hawail. In

Burns v. Richafdsgg,ﬂ the Court concluded that "the Equal Protection Clause

does not require that at least one house of a bicameral state legislature consist
of single-member legislative d‘istr:iﬁzs.”gz instead, citing Fortson, the Court
concluded that there must be evidence that a denial of access to the political
process has taken place.es The person challenging such a system must bear the
burden of demonstrating that “designedly or ofherwise, a multimember

constituency apportionment scheme, under the circumstances of a particular

[ ]
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case, would operate to minimize or cancel out the voting strength of racial or
political elements of the voting population." % Under the standard, both houses
in a bicameral legislative system may contain multiple member representative

districts.

The Court has set no rigid standards for what type of evidence is
necessary to establish a vielation of Equal Protection voting rights through
multimember districts. Such evidence may be developed where the multimember
districts compose a larger part of the legislature; where both bodies in a
bicameral legislature utilize multimember districts; or where the members'
residences are concentrated in one part of the district. A survey of U.S.
Supreme Court decisions, however, shows only one case in which the Court
found that multiple member districts were being used invidiously to cancel out

or minimize the voting strength of a minority group.65

In a case where no invidious cancellation of voting strength was found,
United Jewish Organizations of Willilamsburg, Inc. v. Carey,sﬁ the Court held
that the white population was not fenced out of the political process. These

non-white majorities were created in certain districts to enhance the election
probability of non-whites because compliance with section 5 of the federal Voting
Rights Act required New York to alter the size of the non-white majorities in a
number of districts. The total number of districts with non-white majorities was
not changed. In order to raise the size of the non-white majority of one district
from 6l per cent to 65 per cent, a community of approximately 30,000 Hasidic
Jews was split between two Senate and two Assembly districts. On behalf of
that Hasidic community, the petitioners argued that such a plan would dilute the
value of their voting strength by halving its effectiveness solely for the

purpose of achieving a racial quota and on the basis of race.

Although the challenged plan contained only single-member districts, the
Court relied on two arguments advanced in cases involving multimember
districts. First, the Court found that as a group, whites still were provided
fair representation. The court asserted that voters do not have a constifutional
complaint merely because their candidate has lost at the polls and the person

elected is one for whom they did not vot@.67 Second, the Court further went on
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to explain that within population apportionment standards, the state may alter
the voting strength of any group or party to create proportional representation
within the legislature. The Court upheld the racially motivated districting by
analogizing its effect to that of a change from multimember fo single-member
districts. Just as the states carve single-member districts out of a previously
multimember district in order to increase minority representation, so too can

states draw district lines to enhance the opportunities for minority election.

In concluding, that white voting strength was not being invidiously
minimized, the Court explained that the plan could be "viewed as seeking to
alleviate the consequences of racial voting at the polls and to achieve a fair
58 Thus, it

appears that while the Court may strike down as unconstitutional the dilution of

allocation of political power beiween white and nonwhite voters. ..

voter strength where the political access of a minority group is involved, the
Court may be unresponsive to groups with dominant political power whose voter
strength is diluted for the purpose of achieving proportional minority

representation.

Although the Court has taken action where the vote of minority racial
groups have been diluted by multimember districting, it has vet to affirmatively
intervene where legislatively established multimember districts affect minority
political groups. It is interesting to note that the Court has spoken of a
"cancellation or minimization” of voting strength where racial groups are

69 In contrast, the language of a case decided the same day,‘a

involved.
referred to a "fencing out” of minority political groups. While such a distinction
suggests that the Court may rely upon more rigorous standard for voting
strength dilution where political groups are the targets of districting, the Court
curiously found that white majorities were not being "fenced out” of the political
system in Carey. Such a finding suggests a court movement toward adoption of
the more rigorous "fenced out” requisite for dilution. Notwithstanding section &
of the federal Voting Rights Act, such a trend allows legislatures to avoid
proportional representation for racial minorities. On the other hand, Carey's
use of the "fenced out” standard may only represent the Court's mode of
analysis where single-member districts complying with the Voting Rights Act are

constitutionally chalienged.
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Where court-ordered reapportionment schemes are fashioned, the general
rule is that absent unusual circumstances, single-member districts should be
created by the Court delineating the representational districts. Single-member
districts are preferred to multimember districts. The judicial preference for
single-member districts stem from the weaknesses inherent in multimember
districting. In a recent case, the Court pointed to three aspects of multiple
member districts that undermine the democratic process. First, as the number
of legislative seats within the disirict increases, the difficulty for the voter in
making intelligent choices among candidates also incz‘eases.ﬂ Ballots tend fo
become unwieldy, confusing, and foo lengthy to allow thoughtful consideration.
Second, when candidates are elected at-large., residents of particular areas
within the district may feel that they have no representative specially
responsible to tﬁem.?z Third. it is possible that bloc voting by delegates from
a multimember district may resulf in undue representation of residents of these
districts relative to voters in single-member districzs.?z Because of these
weaknesses the Court has treated reapportionment schemes differently when

i

multimember districts are created by

the judiciary

After reviewing the line of cases dealing with court-ordered
reapportionment, the Court expressly distinguished them from those with
legislatively delineated districts, in Chapman v. Meier. * The Court there
asserted that "The standards for evaluating the use of multimember districts
thus clearly differ on whether a federal court or a state legislature has initiated
the uf,:;e.”% The Court reasoned that when a plan is court-ordered, there is
generally no state policy of multimember districting deserving respect or judicial
deference. The Court thus concluded that a district court facing the task of
reapportioning representative districts must fashion single-member districts.
This holding has been followed in subsequent cases dealing with court-ordered
districting. %

Given the judicial preference for single-member districts, it is important
to know what Tunusual circumstances” justify court-ordered establishment of
multimember districts. In both cases where court-ordered multimember districts
were left undisturbed by the U.8. Supreme Court, the districting schemes

tart

4 ; ) ) . . . . . (¢
challenged were set up as temporary, interim remedies for reapportionment.

[
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The Court, however, has vet to recognize other conditions as "unusual
circumstances”. The Court has suggested, however, that other factors
grounded in state policy may deserve judicial deference and permit district
courts to draw up multiple member districts. Nonetheless, until the Court
clearly addresses such a set of facis reflecting a valid state policy, lower courts
performing the reapportionment function will be required to follow the Supreme

Court's preference for single-member districts.

The Court has further indicated that even where single-member districts

are esiablished, the districts created may not escape the review of the Supreme

Court. In a recent case, Connor v. F}anlrx,?8 the Court, after striking down

the court-ordered reapportionment, expressed concern regarding the
composition of single-member districts. The decision there turned on an
impermissible percentage deviation among the single-member districts but the
Court offered further guidance on how the single~-member districts should be
redrawn. Responding fo plaintiffs argument that the boundaries drawn by the
district court diluted the wvoting strength of Black population concentrations,
the Court raised its concern over unexplained departures from neutral
guidelines. Although the lower court adopted contiguity and compactness as a
basis for districting, the districts designed were irregularly shaped. Such
irregularities resulted from use of existing political boundaries as the basis of
districting. The Supreme Court found that there were no long-standing state
policies justifying the lower court's use of local political boundaries and
deviation from its own stated guidelines. The Supreme Court concluded that
upon remand, new boundary lines establishing reasonably contiguous and
compact districts should be drawn to allay suspicions that Black voting strength
was being diluted and to avoid future constitutional challenges. At this time it
is not clear what significance the Court's guidmiee in Connor v. Finch will have

: . . 7
on court-ordered reapportionment in the future.

Thus, though it appears that new directions regarding standards for
voting strength dilution may characterize the Court’s actions in the future,
regardless of whether the representational districts created are court-ordered
or noncourt-ordered, the framework within which such districting make take

place is clear Legislatures undertaking the task of reapportionment may create

(]
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multimember districts. Even where the voting power of minority pelitical groups
is affected, the legislatures will be given wide discretion by the courts. On the
other hand, where the political power of racial groups is purposefully
minimized, the Court may take a more strict posture of review. In contrast,
judicial discretion in fashioning multimember districts is much prescribed.
Absent unusual circumstances, courts reapportioning legislative districts should
establish single-member districts. To date, unusual circumstances justifying
court-ordered multimember districts have revolved around temporary, interim

districting remedies.

PART VII. FLOTERIAL DISTRICTS

A second mechanism for structuring citizen representation is the floterial
district. A floterial district is "a legislative district which includes within its
boundaries several separate districts or political subdivisions which
independently would not be entitled to additional representation but whose
conglomerate population entitles the entire area to another seat in the particular

legislative body being ap;:x)zrtioned”.8G

For example, assume that the norm is one representative for each 10,000
persons. District X has 14,000 inhabitants and District Y has 16,000. The
population of each is in excess of the norm but not enough to give each another
representative. Each is allotted one representative and the two districts are
combined into a floterial district for the election of an additionsal representative
from the combined district. The result would he three seats for 30,000 people
or an average of one seat per 10,000 people. The floterial district is basically
an at-large district superimposed over the component separate districts. Two
states currently use floterial districts in their legislatures. New Mexico's house
of representatives has one floterial district, while Mississippi's 46-district house

contains seven floterial districts and its senate has one floterial district.

The U.S. Supreme Court indicated that floterial districts may be

permissible when it said in Reynolds v. Sims:81
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Single-member districts may be the rule in one State, while another
State might desire to achieve some flexibility by creating
multimember or floterial districts.

However, concern has been expressed that if the constituent districts
within a floterial district are not substantially equal in population, the weight of
individual votes in the respective districts may be so disproportionate that the

plan could not survive judicial scrutiny.gz

The wvote wvalues in districts X and Y in the above-mentioned example
(using 14 and 16 as their respective populations for simplicity) can be calculated
as follows: a wvoter in district X would have 1/14 of 1 (or .0714) share in the
single-member district plus 1/30 of 1 {or .0333) share in the floterial district for
a total value of .1047. The voter in district Y would have shares of 1/16 of 1
(.0625) and 1/30 of 1 (.0333) for a total of .0958. But .1047 is greater than
.0558.

Where the differences in population are greater the imbalance in the
relative values would be greater. The view has been expressed that all floterial
districts really do is (1) provide areas, but not individual districts, or indi-
vidual voters within those districts with the representation to which they are
entitied (e.g., in the above example it permitted districts X and Y to receive
the representation to which they were collectively entitled, but it did not
provide Y or the voters within it with the representation to which it and they
individually were entitled); and (2) it slightly reduces the existing inequities
between the constituent districts {e.g., the ratio of disparity between .1047 and
,0958 is somewhat less than that between 0714 and .0625}‘83

In Kilgarlin v. Mﬁ}m a three-judge U.S. District Court held a floterial
district scheme unconstitutional. The population of an ideal or average district
{derived by dividing total population by the total number of seats in the house)
was 63,854, Neuces County with a population of 221,573 elected three
representatives. Kleberg County with a population of 30,052 did not elect any
representative for itself. It was combined with Neuces County into a floterial
district of 251,625 persons, who elected one representative. The proponents of

the plan contended that the combined population of 251,825 thus elected four
& pop
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representatives, or one representative for every 62,906 persons, which was
close to the average. The court, however, stated that with a population of
30,052, Kleberg County had approximately one-half %g%g% of the total
necessary to elect one representative. However, the value of the votes of
Kleberg County residents equals not 1/2 but only /8 %?%(%L%S%of the total
necessary to elect the sole representative for whom they could vote. "Thus,
the vote of a resident of Kleberg County is diluted so that it only has 25 per
cent of the weight that it should ideally have."85 On this ground, among
others, the court held that the floterial districting was invalid. It held,
however, that the single-member and multimember provisions of the plan were

valid.

On appeal, the U.S. Supreme Court completely ignored the issue of the
validity of the floterial districting. Instead, it held that the District Court had
erred in upholding the remainder of the plan because the population variances
among the single member and multimember districts, which had not been
satisfactorily justified by the District Court or by the evidence, were sufficient
to invalidate the reapportionment plan. Accordingly, it reversed and remanded
the 0388.86 There has been no decision by the U.S. Supreme Court on the

extent of variance permissible in floterial districts.

PART VIII. THE SLOT AND PLACE SYSTEMS

Another variation among apportionment schemes is the post or slot
system. It is used in multimember districts where candidates file and run for
specific slots rather than compete against all others in the district. In Georgia,
for example, in state representative districts with two or more seats, candidates
must designate z specific seat by naming the incumbent candidate desired to be
opposed.  Such a candidate runs only against the incumbent designated and

[

others designating the same seat.

In such a system, none may file against a very strong incumbent in Post
Number | who is then automatically elected, while the incumbent in Post Number

2 or 3 may draw several candidates. Each voter may vote for only one candidate
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running for each slot. Under the regular electorial systems in other
multimember districts, if there are five seats to be filled the five persons who
receive the highest vote are winners. Under the slot system the five
individuals who each receive the highest vole for the specific post for which
they run are the winners. It is possible, under the slot system. for the loser
in the race for one post to receive more votes than the winner of ancther sict,

yvet the latter is declared a winner and the former, a loser.88

A post scheme coupled with a residency requirement is called the "place
system”. Each of the candidates in such a system must reside in a
geographically established subdistrict or place within a multimember district.
Only the residents of each place, although running at-large in the district, may

qualify as candidates for the allocated seat.

The Georgia state apportionment plan in Fortson v. Borggg,gg employed

the place system. Populous counties encompassed several senatorial districts.
Candidates had to reside in and run from only one senatorial district and oppose
only candidates therefrom although they were voled upon by all the voters in
the county at large. As explained more fully above, the U.S. Supreme Court
upheld the system in the absence of a showing that it operated to minimize or
cancel out the voting strength of racial or political elements in the voting
population. In that case each of the senatorial districts or "places” was

q
subsiantiaily equal in population.”g

In Dusch v. Qm%v_i§_,91 "places” with grossly unequal popuiéti@ns were
involved. In issue was the apportionment of the U-member Council of the City
of Virginia Beach, called the 7-4 plan. The city consists of seven boroughs
ranging in population from 733 to 29,048. Each borough constitutes a "place”.
Seven members are apportioned among the seven boroughs, one to each, who
must be a resident of that borough. However, all are volted upon by the voters
of the entire city. The remaining four members are zssigned io the city at large
and may reside anywhere within the city. The U.8. District Court had upheld
the plan. The Court of Appeals for the Fourth Circuit reversed, saymng:

L1
[
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The principle of one-person-one-vote extends only to the level of
representation, and exacts approximately equal representation of the
people-~that each legislator, State or municipal, represents a
reasonably like number in population. But that is not achieved in
the 7-4 plan; the imbalance in representation in the council is
obvious

...For example, Blackwater containing 733 people will have the same
assured representation as the borough of Lynnhaven with 23,731
persons, or Bayside with %ﬁf048, or Kempsville with 13,900, Similar
contrasts are evident....

Altogether unrealistic is the assumption that the member from
the smaller populated political subdivision would give or could
humanly be expected to give, the far greater populated subdivisions
representation equal to that he accords his residence constituency.
Nor would his naturally dominating provinciai interest be
neutralized by his dependence upon the electorate of the entire city
for his office. His subsequent defeat, because of a show of paro-
chialism, would not remove the imequality in representation, for the
choice of a successor would still be limited to the same district.
The smaller area of population would thus continue to have represen-
tation equivalent to the much larger districts. This curtailment
upon the selectivity of potential candidates is further proof of the
viulnerability of the plan....

On appeal, the U.S. Supreme Court reversed, and approved the plan.
Adverting to its reasoning in the Fortson case, the U.S5. Supreme Court said
that each borough is merely the basis of residence of a candidate and not of

. . 95
voting or representation.

He is nonetheless the city's, not the borough's councilman. In
Fortson there was substantial equality of population in the
senatorial districts, while here the population of the boroughs
varies widely. If a borough's resident cn the council represented in
fact only the borough, residence being only a fronmt, different
conclusions might follow. But...the constitutional test under the
Equal Protection (lause ig whether there is an Tinvidious”
discrimination. ...

Finding no invidious discrimination, the Supreme Court approved the

plan. It quoted with approval from the District Court's copinion upholding the

96
plan:
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The principal and adequate reason for providing for the
election of one councilman from each borough is to assure that there
will be members of the City Council with some general knowledge of
rural problems to the end that this hetercogeneous city will be able
to give due consideration to questions presented throughout the
entire avea.... The history~-past and present--of the area and
population now comprising the City of Virginia Beach demonstratesg
the compelling need, at least during an appreciable transition
period, for knowledge of rural problems in handling the affairs of
ope of the largest area-wide cities in the United States. Bluntly
speaking, there is a vast area of the present City of Virginia Beach
which should never be referred to as a city. District representation
from the old County of Princess Anne with elected members of the
Board of Supervisors selected only by the voters of the particular
district has now been changed to permit citywide voting. The "Seven-
Four Plan"” is not an evasive scheme to avoid the ceonsequences of
reapportionment or to perpetuate certain persons in office. The plan
does not preserve any controlling influence of the smaller boroughs,
but does indicate a desire for intelligent expression of views on
subjects relating to agriculture which remains a great economic
factor in the welfare of the entire population. As the plan becomes
effective, if it then operates to minimize or cancel out the voting
strength of racial or political elements of the voting population, it
will be time enocugh to consider whether the system still passes
constitutional muster.

The Virginia Beach plan was incident to a consolidation of theretofore
independent political subdivisions. Such consolidations always entail sensitivity
among the constituent subdivisions, but it is generally agreed that they should
e encouraged to enable metropolitan areas better to cope with modern-day
problems that do not respect municipal boundaries or to remedy the problems
created by a multiplicity of small boroughs, townships, and municipalities within
an area. This consideration might have influenced the Supreme Court. It

o

observed toward the close of its opinion:

The Seven-¥Four Plan seems to reflect a detente between urban and
rural communities that may be important in resclving the complex
problems of the modern megapolis in relation to the city, the sub-
urbia, and the rural countryside....

In its most recent decision examining an apportionment plan invelving a
place system, Dallas County, Alabama v. Reese,gg the Supreme Court, in a per

curiam opinion reiterated its holding in Dusch v. Davis. There, an Alabama

apportionment scheme invelved county-wide balloting for each of four county

¢
i
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commission members although it required one member be elected from each of
four residency districts. The populations of the four districts varied widely
with the result that only one resident of the City of Selma could be made a
member of the Commission even though the city contained one-half of the
county's population. The federal circuit court concluded that the unegual
residency districts diluted the votes of the city’s residents and resulted in

invidious discrimination.

The Supreme Court reversed the Court of Appeals. [t reaffirmed the
principie that districts used merely as the basis of residence and not for voting
or representation are constitutionally permissible, if each elecied official
represents the citizens of the entire county and not only those in the district in
which the official resides. However, it is significant to note that the Court
such a constitutional question [as invidious discrimination] must be based on
findings in a particular case that a plan in fact operates impermissibly to dilute
the voting strength of an identifiable element of the voting pOpulation”.gg In
doing so, the Court indicated that although place apportionment systems are not
per se unconstitutional, they may be held constitutionally impermissible when

resulting in factual circumstances reflecting a dilution of voting stre*ﬁgth‘igu

According to the sequence of cases from Fortson to Dallas County, there

i1s ne per se denial of equal protection by the place system as far as the voter is
concerned. But it does raise at least a question of policy, if not of con-
stitutionality, regarding the desirability of the restriction upon candidacy by
residency areas. Such restrictions appear most troublesome where the
constituent disiricts are fairly homogeneous in character and vary in voter
population.  For example, in Dusch, Blackwater, with only 733 persons, was
entitled to one resident on the council, whereas Bayside, with 29,048 residents,
was also allowed one council member. At the least, by so grossly diminishing
the opportunity of candidacy among the more populous districts with their
larger pool of talent, the place system may adversely affect the quality of

legislators and legislation.
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PART IX. WEIGHTED AND FRACTIONAL VOTING

Fractional and weighted woting is & fourth issue regarding
representational structure that has been brought to the courts. In weighted
voting, a legislator's vole is weighted in proportion to the number of people
represented. it has been proposed to cure without redisiricting an
apportionment of legislators that is not proportionate to population. However, it
could also be used to cure an isclated case of over or underrepresentation that

might otherwise not be curable practically.

A purpose of weighied voting is to allow a county that would not

otherwise retain its own representative because its population was too small, to

161

get separate representation. The vote of the representative in the smallest

district is given a value of 1, and those in other districts are computed on the

basis of relative population.

Fractional voting is a form of weighted voting. The largest district may
be represented by 1 vote, while the smaller districts have votes of {ractional

value relative to population.

Although the United States Supreme Court has not passed upon the
constitutionality of weighted or fractional voting, in the few cases where

weighted or fractional voting has been sanctioned, it has been under

G2

extraordinary circumstances, For example, in a Washington case involving

reapportionment of the state legislature, the Court permitted fractional voting

as a temporary form of reapportionment because of the short time period before

163

the election. Permanent weighted and fractional voting schemes have been

held either fotally invalid or doubt has been cast on their validity questioned in

. . .. 1
a number of lower federal and state court decisions. 04

In Hawaii, the fractional voting system established by the 1968
0
Constitutional Convention was struck down as constitutionally impez*missibie.bS

The provision ;Qro"\fz'&es:m6

i
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The representation of anv basic island unit initially allocated less
than a minimum of two senators and three representatives shall be
augmented by allocating thereto the number of senators or repre-

gsentatives necessary €6 attain such minimums which number, ...shall
be added to the membership of the appropriate body until the next
reapportionment. The senators or representatives of any basic

island unit so augmented shall exercise a fractional vote, wherein
the numerator is the number initially allocated and the denominator
is the minimum above specified.

Because the voter population of Kaual permitted only one senator te be
apportioned to that island, the fractional voting scheme added an additional
senator to the constitutionally apportioned 25 senator total and allocated it to
Rauai. The effect was to give Kauai two senators with one-half vote each.
Although it was argued that the major work of the legislature is done in
committees and two senators were minimally necessary for effective
representation in senate commiftees; that only Kauai was to be affected in the
foreseeable future for an anticipatedly temporary period; and that the
advantage given Kauai would work to compensate for the diluted senatorial
voting power of Kaual residents, the court held that there were no

extraordinary circumstances present in the Hawall reapportionment scheme to
Lvs
permit a fractional voting provision. The court said:m‘

The evidence before this court makes it obviocus that one
senator, as a matter of fact, can adequately and successfully handle
all of the committee assignments necessary to give full
representation to the County of Kauai. The evidence also satisfies
this court that a legislator's vote (per se) is anot the major value
of legislative representation. It has been compared to but the tip
of the iceberg, and the evidence here makes it manifest that the
major power of a legislator lies in his influence with and upon his
fellow legislators, with his power as a committee member, as a
committee chairman, and as a party leader. This court can but
conclude that the effect of fractionmal voting, as reflected in
Hawaii's 1968 Constitution, would in fact dilute the value of the
votes of those living outside the County of Kauai, ss well as,
conceivably, in futuro, those living outside any basic island unit
whose population, upon any future reapportioning, could not gualify
for two senators or three representatives. Paragraph 12 of Article
ITI, section &, along with Article XVI, section 3, must be stricken
down as constitutionally impermissible.

36



Chapter 3
LEGISLATIVE APPORTIONMENT

PART 1. INTRODUCTION

The changing degrees of court involvement with, and the evolution of,
the constitutional standards shaping state legislative apportionment have greatly
affected the constitutional apportionment provisions in Hawaii. The unique
geographical and social factors characteristic of the State, however, have at the
same time set the basic framework to which the dynamics of reapportionment
have been applied. This chapter relates how the most receni constitutional
standards for apportionment have been applied and incorporated in the Hawail
State Constitution. Consideration of Hawaiian legislative apportionment in this
chapter begins with the State's Constitutional Convention of 1968.1 Coverage of
the 1968 Convention is followed by a summary recounting the court's examination
of the apportionment provisions established by the convention. This chapter
closes with a review of the events surrounding the reapportionment plan

adopted by the 1973 Legislative Reapportionment Commission.

PART II. REAPPORTIONMENT AND
THE CONSTITUTIONAL CONVENTION OF 1968

The reapportionment problem was the genesis of the Hawail Constitutional
Convention of 1968 and its resclution was the motivating purpose of the
convention. In February of 1965 the U.S. District Court for the District of
Hawaii held the provisions of the state constitution apportioning the senate
invalid because they violated the Equal Protection Clause of the Fourteenth
Amendment to the U.S. Constitution.? To fill the void, it ordered in March
1965, among other things, that the legislature submit to the people at the 1566
general election the question of whether or not a constitutional convention
should be called. This was the initial step prescribed by the state constitution
(Art. XV, sec. 2) for convening a constitutional convention. In compliance
therewith the legislature enacted Act 280, Sessicn Laws of Hawail 1965,

providing for such a plebiscite.
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Subsequently, the District Court's March 1965 order was superse‘adedg and
‘;;fz:u:atecix,4 but Act 280, Session Laws of Hawail 1965, was still effective. And, in
accordance with its terms, the electorate, at the 1966 general election, voted on
the question of whether or not a constitutional convention should be called.
The vote was 19,097 to 82,120 in favor of a convention. Accordingly, the

legislature at its 1967 session passed Act 222 providing for the convention.

As the foregoing shows, the constitutional convention originated in the
March 1965 order of the U.S. District Court and its main purpose was the
adoption of new legislative apportionment provisions to replace those that were

declared invalid as well as other related apportionment provisions.

In 1967 the legislature authorized election of 82 convention delegates on a
nonpartisan basis without a primary. The election was held June 1, 1968,
Sixty-three delegates were elected from Oahu and 19 from the neighbor islands.
During the 58 official convention days between July and October of 1968, the
convention retained the bicameral legisiative structure and apportioned 25 seats
to the senate and 51 seats to the house of representatives. Specific provisions

detailing districting boundaries for both houses were enumerated.

Reapportionment was provided through the appointment of a4
Reapportionment Commission whose procedure for election and operation was set
cut. 7This commission was given the duty of reapporticning both houses of the
legislature at eight-year intervals commencing with the vyear 1973. The
reapportionment provision vreguired the commission to use a two-tiered
apportionment strategy. Using the total number of registered voters from the
preceding general election as a population basis. the commission was to first
apportion the members of each house among four basic island units using the
method of equal proportions. The four basie island units were {1} Hawail; (2}
Maui, Molokal, and Lanai; {33 Osahu: and {4 Kauai and Nihau. The second
step involved the drawing of districting lines for the seats from both houses
within each of the basic island units. There was also an express provise that
ne basic island unit should be allocated less than one member in each house of

the legislature.

¥
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The apportionment provisions contzined in the constitution further
provided that the representation of any basic island unit initially aliccated less
than a minimum of two senators and three representatives shouid be augmented
with enough senators or representatives necessary to attain the minimum. In
such a case, each of those legislators would exercise a f{ractional vote based
upon the number allocable to that basic island unit as determined by the

registered voter basis.

The apportionment provisions adopted by the convention were presented
te the Hawaii electorate for ratification as two separate issues--one proposing
the apportionment and districting details and the other setting out the
procedure for future apportionmeni. Both issues were overwhelmingly
supported by the voters in the November [568 election. The proposal for
legrislative apportionment received 119,223 affirmative, and only 34,3687 negative
votes, Similarly, a total of 122,235 votes were cast in favor of the reappor-

tionment structure while only 31,351 Dpp{)sed.a

PART III. BURNS V. GILL: THE COURT
LOOKS AT THE 1968 CONSTITUTIONAL AMENDMENTS

At all times subsequent to the District Court's order of August 17, 1366
and during the State Constitutional Convention of 1868, the Court retained
jurisdiction over the reapportionment of Hawaii's Legislature. The reapportion-
ment provisions of the constitutional changes adopted by the 1868 Convention
and the Hawaii electorate were scrutinized by the District Court which

announced its decision in July of ?8?53.6 In summary, the Court held that:

I Hawali's two-tier legislative apportionment plan apportioning
all representatives and senators initially among basic island
units and thereafter drawing district lines within the islands
themselves, gave fuller and more meaningful representation to
voters of those districts within each basic island unit than
they could possibly have under any other scheme of
apportionment.

2. Use of the method of equal proportions under Hawail's unigue
geographical, social, and political realities did not bring
about invidicus results and was constitutionally permissible.
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3, The registered voter basis was the most accurate means of
implementing the one-man, cne-vote ideal in Hawail,

4. A fractional voting scheme was not permissible in Hawail
without a showing of extraordinary circumstances in the
State.

5. The reapportionment provision that no basic island unit would

receive less than one member of each legislative house could
not be permitted to stand.

The Court began its analysis by reiterating that no one particular
deviation or variance from an ideal of absolute equality of voting, per se,
invalidates an apportionment scheme. Rather, the Court articulated the
principle that it was the totality of the apportionment scheme and its resultant
effect on representativeness that determines the constitutional validity and
compliance to the one-man, one-vote principle. Within those guidelines, the
Court went on to analyze the method of equal proportions as a mechanism of

apportionment.

Finding that there was a good faith effort to produce the best and most
workable constitution, the Court went on to hold that it was satisfied with the
convention's conclusion that if the voters were to have functional representation
in their state legislature, each basic island unit should be given meaningful
recognition therein. The Court pointed to Hawaii's uniquely centralized
government structure and many other insular factors like the geographic and
economic differences among each of the islands. No evidence of systemic or
partisan gerrymandering or invidious discrimination was found by the Court and

it upheld the district lines within each of the basic units. The Court went on to

conclude that: {

+..in Hawaii the rigid implementation of the one-man, one-vote
principle at the State legislative level, an end which couid be
achieved only by deliberately and artificially chopping up communi-
ties with mutuality of political interest and attaching them to other
areas with no basic mutuality between the two whatsocever, would
result in a complete loss of meaningful representation to a multitude
of island voters. The evidence before us satisfies this court that
the two~tier apportionment plan adopted by the Constitutional
Convention, i.e., initially apportioning all representatives and
senators among basic island units and thereafter drawing district
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lines within the islands themselves, now gives fuller and more
meaningful representation to the voters of the several districts
within each basic island unit than they could possibly have under any
other scheme of apportiomnment. This court reaches that result in
spite of the fact that differences in the number of voters per
district exist not only between the several districts within each
basic island unit, but also exist between districts throughout the
State. This court is satisfied that the geographical insularity and
the past and present political and social history of the several
basic island units virtually compelled the Convention to adopt the
method of equal proportions im districting the State of Hawaii.

The Court recognized, however, that the deviations of voters per
district, when measured on a percentile basis, superficially appeared to be of
such a magnitude as to be im;::er'lfnissibie.8 In conceding that the deviations
appear to exceed the limitations imposed by the United States Supreme Court's
decisions regarding congressional apporr'tiermnen‘ﬁ,9 the Court pointed out that a
state legislative apportionment plan was involved in the case before it. The
Court reasoned that the distinction placed the Hawail reapportionment plan
within the framework for evaluation prescribed by Reynolds v. Sims. For
example, the Court found that although Kauai's senatorial voters appear
sericusly shortchanged at first glance, only some 2,400 voters would seem to
have a senatorial voting power loss. The "loss", however, was deliberately and
meaningfully compensated for by providing three representatives for those same
Kauail voters. The Kauai voters gained representative voting power with a -16.0
per cent deviation. The basic island unit's voting power in the senate was
bhalanced by its voting power in the house and the Court did not find any

significant dilution of voting power. Instead, the Court concluded that:ﬂ

0f the 25 representative districts painstakingly, intelligently
and in good faith laid out for Hawaii's people, only 5 had less than
+/~2.0% deviation from average. It would be surplusage to set forth
in this decision, one by one, the justification given this court for
each district variation. FEach variation was thovoughly analyzed and
the basis for each was fully exposed to this court, as the record
will clearly show.

This court finds that the reasons given for the several
variations fully justify the districts created and the variations
resulting. This court can only conclude that Hawaii's apportiomment
scheme was based substantially on population and the egual-
population principle has not been diluted in any significant way.
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Even if contrary conclusions could rationally be drawn from the
evidence before us, this court agrees with Mr. Schmitt that
specifically as to Oahu, immigration into Hawaii and the mobility of
its population is such that the percentile figure of today is
meaningless tomorrow. The demand for heusing on Oshu has been so
great that so manv fully-populated subdivisions have been built up
since 1968 as to vrender almost every deviation percentile,
throughout Oashu, meaningless.

The population projections for the various neighboring islands
and the amount of subdivision plamning now going on in each such
isiand, likewise indicate that 1973 will demand a complete reevalua-
ticn of the present districting of each basic island unit.

This court is satisfied that for the purpose of sgetting up
Hawaiil's legislature, the percentile variastions which were present
as of the summey of 19¢8 are ne loanger meaningful, but nevertheless,
as of 1970, the present districts do give Hawaldi the most reasonable
and practical implementation of the sought-for ideal of one-man,
ong~vote. The 1468 apportionment plan need not be stricken down.

If mere were needed, in 1973, by vwivtue of the njew
constitutional requirement, thers must be a respportionment of the
tate of Hawaii. The percentile deviations of 1968 and the unknown
deviations of 1970 will undoubtedly be changed in 1873, and this
court is satisfied that the Reapportionment Commission, just as the
1968 Constitutiomal Convention, will use every rational means to
sttempt to effectuate the optimum or "ideal' suffrage goal mandated
by the Court.

RBelying upon the United BStates Supreme Court decision in Burns v.

: . 12 o . . :
Richardson . the District Court also upheld the use of registered voters as the

basis for Hawail's apportionment. Staling that the disiribution of legislaters on
the chosen basis was not substantially different from that which would result
from using anyv other permissible population basis, the Court agreed that
because of the fluctuating military and tourist populations in the State, the use

of total population as the basis for apportionment would lead to "grossly absurd
173
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nd disasirous resulis’. It was noted alsc that no statutory or constituiional

L

provision inhibiting the woling franchise of military or any other citizen groun

existed.

Finding that there were no exiraordinary circumstances present in the

reapportionment scheme and scene, the Court further refused io approve the
fractional voling provision adopted by the State. In doing so, the Court
14

stated:
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The evidence before this court makes it obvious that one
senator, as a matter of fact, can adequately and successfullv handle
all of the committee assignments necessary to give full repre~
sentation to the County of Kauai. The evidence also satisfies this
court that a legislator's vote {per se} is not the major value of
legislative representaticen. It has been compared to but the tip of
the iceberg, and the evidence bere makes it menifest that the major
power of a legislator lies in his influence with and upon his fellow
legislators, with his power as a committee member, as a committee
chairman, and as a party leader. This court can but conclude that
the effect of fractional wvoting, as reflected in Hawaii's 1868
Constitution, would in fact dilute the value of the votes of those
living outside the County of Kauai, as well as, conceivably, in
futuro, those living outside any basic island unit whose population,
upon any future reapportioning, could not gqualify for two senators or
three representatives. Paragraph 12 of Article 1II, section 4, along
with Article XVI, section 3, must Dbe stricken down as
constitutionally impermissible.

Finally, the District Court struck down the last clause of paragraph 1,
section 4, Article III, of the Constitution stating that '...no basic island unit
shall receive less than one member in each house”. Over the dissent of District
Judge Tavares, the Court concluded that almost the same phraseolo}gsy had

The

Court felt that if the time comes when a basic island unit is not entitled to one

uniformly caused similar constitutional provisions tc be struck down.

member for either house, the state constitution would have to be amended to
establish a different basis of apportionment. Quoting Reynolds v. Sims the
Court pointed out that if carried too far, allocating one seat in each house to
each political subdiv.ision might result in a total subversion of the egual

o . 16
population principle.

PART IV. LEGISLATIVE REAPPORTIONMENT
BY COMMISSIONY

The 1968 Constitutional Convention ]TiSfL‘I‘tEd a constitutional provision
establishing I873 as a reapportionment year‘.jg The provision calls for the
creation of a4 nine-member reapportionment commission whose duty is to
formulate a reapportionment plan which becomes law upon publication. The
president of the senate, the speaker of the house of representatives, the

minority party leader of the senate, and the minority party leader of the house

e
ek
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each appoints two members. The ninth member and chairman of the commission

is selected by a vote of the eight appointed commissionezrs.19

A commission so appointed met between March and July of 873 to
apportion the 25 seats in the senate and the 51 seats in the house of
representatives among the basic island units of Hawail, Maui, Kauai, and Oahu.
The commission also determined the senate and house districts and their
apportioned number of seats within each of those basic island units. In
developing the apportionment and districting plan for the siafe legislature, it
first familiarized itself with the legal and social aspects relevant to its tasks.
After conducting a series of public hearings throughout the State, the
commission began developing criteria by considering numercus alternative plans
submitted by advisory councils of each of the basic island units, private
citizens, and the commissioners themselves. After consideration, the commission
selected one of the alternatives as its proposed plan and provided for its
widespread dissemination throughout the State. Next, anocother series of public
hearings were held in each of the basic island units. BSubsequent to the
hearings, the commission took other testimony and considered other plans before

adopting the final apportionment plan.

The reapportionment plan adopted by the commission allocates the total
number of members of the state senate and the house of representatives among

the four basic island units as follows;

Basic Island Units Senators Representatives

Island of Hawaiil 3 5

Islands of Maui, Lanai,
Molokai, and Kahoolawe 2 4

Island of Cahu and all cther
islands not specifically

enumerated 19 39
Islands of Kaual and Niihau 1 3
Total 25 51

44
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There was no change from the 1968 apportionment in the numbers of senators
apportioned among the basic island units; however, with respect to the house of
representatives, the basic island unit of Hawaii lost one representative and the
basic island unit of Oahu gained one representative, while the other basic island
units remained unchanged. The last house seat allocable to the basic island unit
of Oahu under the reapportionment provisions of the Constitutionzg was
allocated to the basic island unit of Kauai. This was done because the
commission found that, if the last house seal were allocated to Oahu under the
method, it would operate to cancel out and minimize the voting strength of the

voters in Kauai to the extent of denying them equal protection of the laws.

While the state constitution apparently mandates the use of the method of
equal proportions to apportion among the basic island units, the commission
believed that, in view of the context in which the 1988 Constitutional Convention
of the State of Hawaii adopted the use of the method, the commission had an
inherent duty to consider the effect of the use of the method and to make
necessary adjustments to insure that the actual allocation of legislators among

the basic island units satisfies the Equal Protection Clause.

In view of the Supreme Court’'s admonition in Burns v. Richarﬁscn,m that

the use of the method of equal proportions does not necessarily result in a

constitutional apportionment; the full awareness of that caveat by the 1968

Constitutional Convention; and the approval of the reapportionment provision in

the state constitution caovering the us;e of the method of equal proportions by
9

the District Court in Burns v. Gill,"" with the full awareness of that caveat,

the commission found that a blind observance of and adherence to the use of the
method of egual proportions by the commission, in that instance, would only fall
short of the true intendment of the provision. The commission therefore
concluded that it was incumbent upon it to assess the effect of the use of the
method of equal proportions and fo make such adjustments necessary to comport

with the commands of the Equal Protection Clause.

The commission studied the effect of the use of the method of equal
proportions by comparing the per cent by which each basic island unit's average
number of voters per legislator deviated from the statewide average when Kauail

£
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was allocated three and two representatives, respectively, and QOahu was
allocated 39 and 40 respectively. By the method of equal proportions, the last
representative seat was allocable to Oahu because of the inability of Kauai's
registered voter count to command that last seat. Assigning that last seat to
Oahu, however, resulfed in a severe underrepresentation for Kauai in the house

23 Similarly, in the senate, Kauai's registered voter count

by +I8.5Z2 per cent.
was unable to command a second senate seal; but the assignment of only one
senate seat resulted in underrepresentation in the state senate by +16.19 per
cent. When the senate and house were combined and viewed together, the per
cent deviation of the average number of registered voters per legislator for the
basic island unit of Kaual reflected a significant underrepresentation of +17.75
per cent from the statewide average. On a senate-house combined basis, the
total per cent variation between the basic island units with the largest (Kauai)
and smallest (Maui) number of registered voters per legislator was 25.57 per

cent.

Because of the gross underrepresentation of +18.52 per cent and +16.19
per cent that resulted in both the house and the senate, respectively, and the
marked disparity of 25.57 per cent between the basic island units with the
largest and smallest number of registered voters per legislater by assigning
ocnly two representative seats to the basic island unit of Kauai, the commission
assigned the last seat, otherwise allocable to Osahu, to Kauai. By assigning
three representatives to Kauai, minimization of voting strength of a Kauai voter
was avoided without significant detriment to Oahu. With three representatives,
Kauai is overrepresented in the house with a per cent deviation from statewide
average of -20.98, which when coupled with the senate underrepresentation of
+16.19 per cent from the statewide average produces a combined per cent
deviation from the statewide average number of registered voters per legislator
of -11.69 per cent. The overrepresentation created for Kaual in the house was
largely offset by the underrepresentation in the senate for Kauai. In its

prescience, the United States Supreme Court in Reynolds v. Sims, had

remarked that "apporiionment in one house (of a bicameral legislature) could be
arranged so as to balance off minor inequities in the representation of certain

areas in the other hGUSé.”Zi}
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With three representatives for Kauai, the total per cent variation between
the basic island units with the largest (Oahu) and smallest (Kauai) number of
registered voters per legislator was reduced to 13.55 per cent. When faced with
the choice of a 17.75 per cent underrepresentation for Kauai on a senate-house
combined basis if only two house seats were allocated or an 11.69 per cent
overrepresentation for Kaual on a senate-house combined basis if three house
seats were allocated, not only the one man-one vote principle but also common
sense and fairness dictated the commission, in distributing three house seats to
Kauai, particularly when the effect thereof was miniscule to Oahu which aiready
has an overwhelming majority and contrel of both the state senate and house.
For these reasons, the commission concluded there was sufficient justification in

this instance to assign three representatives to the basic island unit of Kauai.

As apportioned by the commission, the basic island unit of Gahu with
77.72 per cent of the statewide total registered voters of 337,837, has 39
representatives and 19 senators, or 76.3 per cent of the legislators; the basic
island unit of Hawail with 10.35 per cent of the total registersd voters has five
representatives and three senators or 10.5 per cent of the legislators; the basic
island unit of Maui with 7.28 per cent of the total registered voters has four
representatives and two senators, or 7.9 per cent of the legislators; and the
basic island unit of Kaual with 4.65 per cent of the total registered voters has
three representatives and one senator, or 5.3 per cent of the legislators. Each
basic island unit has been allocated to it that certain number of legisiators which
very closely reflects the proportion of the statewide total registered voters
within such basic island unit. Indeed. the variation between the per cent of the
total registered voters and the per cent of total number of legislators allocated
tc each basic island unit hardly differs from that which had been approved by
the U.S. District Court in its review of the 1968 Constitutional Convention

apportionment plan. Z5

Deviations Among Districts
In developing the senate and house districting plans, the commission was

guided by the overriding requirement that the number of registered voters per

£
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legislator in all districts be substantially equal to the number of registered
voters per legislator. The commission imposed upon itself a working rule that
deviations from the basic island unit's average number of registered voters per
legislator should be kept to within 5 per cent of the average. While it was
extremely difficult to design districts which in every way adhered to the
districting criteria set forth in the state constitution and still remain within the
5 per cent lmit, the commission was able to construct districts which
substantially complied with the criteria and kept deviations within 5 per cent of
the basic island unit's average number of registered voters per legislator. But
the plan adopted by the c:r::.;fnm}{ssion26 even when examined as an integrated
bicameral system, appeared not to comport with the high standards established
by the United States Supreme Court. However, the commission relied upon the
unique circumstances and problems of apportionment in Hawaii to bring its plan

within the bounds of constitutional permissibility.

The wvery narrow and minimal deviations from the basic island unit's
average number of registered voters per senator or representative as shown in
Appendix A reflect the honest and good faith effort by the commission to
construct districts as nearly of equal population as practicable. It is plainly
evident that the larger statewide deviations which require justification result
from the use of the two-tiered apportionment method of first allocating the
number of members of each house among the four basic island units by the
method of equal proportions and then apporticning the members so aliccated to
each basic island unit among the districts therein such that the average number
of registered voters per member in each district is as nearly equal to the
average for the basic island unit as practicable. This apportionment process by
the method of equal proportions perforce maintains the integrity of the
boundaries of the basic island units. These island units are not only basic but
are historical, geographical, and political units with a strong identity of
interest. The U.5. District Court in Burns v. _(}“1‘“1”;32? recognized these and
other factors which justified the 1968 Constitutional Convention's conclusion that
if the woters are to have functional representation in their Hawaii state
iegislature each basic island unit must be given meaningful recognition therein.
The U.S. District Court was satisfied in that case that the geographical
insularity and the past and present political and sccial history of the several

48
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basic island units virtually compelied the 1368 Constitutional Convention to adopt
the method of equal proportions in districting the State of Hawaii and thereby

maintain the integrity of the boundaries of the basic island units.

All of the factors then recognized by the U.S. District Court as

justification for the use of the method of equal proportions were present and as

2

valid in 1973 as they were then. In Mahan v. Howell, 8 the U.s. Supreme Court

held that Virginia's objective of preserving the integrity of political subdivision
lines was rational and justified a total per cent wvariation of 16.4 per cent
between the largest and smallest districts. In this instance, the commission
found that Hawaii's objective of preserving the integrity of the boundaries of
the basic island units is rooted on a rational state policy and that the total per
cent variation between the basic island units with the largest and smallest
number of registered voters per legislator of 13.6 per cent resulting therefrom

was justified thereby.

Court Review of the 1973 Reapportionment Plan

Even given the commission's painstaking rationale supporting its adopted
reapportionment plan, the commission’'s work was not to escape the scrutiny of
the courts. Any registered voter in the State is allowed by the Hawail
Constitution to petition the State Supreme Court to redress any error made in a
reapportionment plan or to take action effectuating the purposes of the
Constitution's reapportionment provision&zg Two such petitions were {lled with

the Court regarding the 1873 reapportionment plan.

The first petition heard by the Hawaii Supreme Court, Boshard v. 1973

Legisiative Reapportionment Commissi@n,% urged a withdrawal and subdivision

of the first senatorial district embracing all of the basic island units of Hawaii.
In a short, per curiam opinion, the Court concluded that the petitioners failed
te prove any constitutional viclation on the part of the Reapportionment
Commission and denied the petition. The Reapportionment Commission's plan
proposed no change te the prior districting scheme involving three at-large

senators from Hawail. Many individuals and persons representing community
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and business groups from Kailua, Kona, had come before the commission and
voiced their concern that the effect of three at-large senators from Hawail was a
submergence of the political voting strength of the people of Kona. They
argued that all three senators were residents of Hilo in Fast Hawai whose
interests were not the same as those of the Kona residents in West Hawail and
that a Kona resident could never be elected because Hilo is the predominant

population center on the island.

After considering the matter, however, the commission conciuded that it
was impractical to have smaller senatorial districts in the basic island unit. The
commission found that the difficulty in structuring smaller senatorial districts

was demonstrated by the Kona residents themselves who submitted various

proposals. Regarding those proposals, the commission reported:ﬂ

Their first proposal divided Hawaii generally into a two-member East
Hawaii and a one-member West Hawaii. While this may have scolved the
problem of Kailua, Kona, residents, 1t only created a distinct
submergence of North Hamaskua to Kona. As the proposal only shifted
Kona's concern to some place else, the Kona residents admitted that
the first proposal was not acceptable.

Their sgecond proposal sought to  create three single-member
districts, Hilo being one single-member district and the rest of the
island generally divided into a north district and a south district.
Again this proposal did not eliminate the submergence worry as the
large mnorth district had remote pockets of small and diverse
communities subject to dominance by Kailua, Kena. Moreover, the
second proposal split Kona in two. This put a resident of North Hilo
living just ocutside of Hilo proper into the same single-member
district as a resident in Kailua, Koma. Thus, this proposal did not
satisfy the alleged comcern of the Kailua, Kona, residents that the
interests of East Hawaii differ from those of West Hawaii. Finally,
the Hilo senatorial district as structured under the second proposal
was nearly the same in geographic boundaries or slightly smaller than
the house district of South Hilo. Districts which serve both as
repregsentative and senatorial districts were severely criticized as
heing "political monoliths" by the U.§. District Court (Hawaii) in
Holt v. Richardscn, 240 ¥. Supp. 724, and the commissicn has sought

to aveid such creations.

The third proposal created the Hile area as one single-membery
district and the rest of the island as a two-member district. The
submergence possibility was as present here as in the other twe
proposals. 4And, again, a political monoclith was created.
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Stating that three senators running at large from Hawail is particularly
appropriate for preserving the unity and integrity of the island as a basic unit,
the commission was convinced that the plan was the fairest one available at the

time. Countering the arguments made by the Kona residents, the commission

responded:?’z

Nothing can be gleaned from the presentation made by the Kona
residents that would indicate that thev are any less represented by
the present incumbent genators than are the residents of Hiloe or
other parts on Hawaii. The commission finds that Kona has not
suffered deprivation of State legislative attention and support.
Kona has been given emphasis as a tourist destination area and has
received its due share in capital improvements, including & new
airport. Nothing has been shown to indicate that Kona is any less
disadvantaged in other State programs when compared to other parts of
the island of Hawaii or the State. Many of the complaints aired by
the Kona residents appeared to rest on county problems. While the
commission appreciates the desire of the Kona residents to have a
resident of Kona represent them in the State senate, the commission
is not persuaded that disaffection {(of which they complain} on the
part of a legislator is avoided by the mere election of a local per-
son. Moreover, the commission is not persuvaded that a senator from
Kona can never be elected in an islandwide race. The commission 1is
reminded of a Kona resident who was elected countv chairman a few
years ago in an islandwide race, and of a State house member from the
tiny isiand of Lanai who 1s regularly reelected to office while
running against candidates in more populous Wailuku and Lahaina.

The BSupreme Court, in denving the voter petition thusly, upheld the
commission’s scheme apportioning three at-large senators to the first senatorial

district.

A second petition to the Hawail Supreme Court, Blair v. éﬂ}ﬁ%gg
requested that the Legislative HReapportionment Commission be compeiled to
adhere to the "equal proportions” mandate of the state constitution. The
petition maintained that, notwithsianding the underrepresentation of the basic
island unit of Kaual in fthe senate, a reapportionment plan wmust comply with the
literal meaning of Article Il of the Haweaii Constitution requiring usage of the
method of egqual proportions. The Court denied the petition, in a per curiam
decisicn stating that the method of egual proportions should be construed te
permit the Reapportionment Commission to consider the effect of apportionment

in one house of the legislature in balancing off ineguities in the representation
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of certain areas in the other house. In so holding, the Court guoted heavily
from the final report of the Reapportionment Commission. In addition, the
Court reasoned that in light of the federal District Court's declaration that the
State's fractional voting provision was unconstitutiona}_,m the apportionment
plan balancing the senatorial and representative voting power of the Kauail
residents was a reasonable one made with a good faith effort to achieve

statewide voter equality.

By striking down challenges to the apportionment plan designed by the
Reapportionment Commission, the Court validated the representational basis for
the present state legislature. Current constitutional provisions call for a

reapportionment commission to meet again in 1981,

(@3]
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Chapter 4
SCHOOL DISTRICT APPORTIONMENT

The reach of the Fourteenth Amendment and the one-man, one-vole
principle has been widely extended during the last 15 years. What began with
the Court's initial recognition of justiciability over state legislative
apportionment in 19821 has now been extended to almest all popularly elected
bodies performing governmental functions. Hawail's Board of Education, whose
members are selected by popular election, has not escaped the reach of the cone-

man, one-vote principle.

Although the 1968 State Constitutional Convention did address issues
dealing with the Beard of Education, extensive treatment of questions regarding
the constitutionality of an apportionment scheme was not required.
Developments involving the legality of the Board of Education’s apportionment

have only taken place since the 1968 convention.

This chapter deals with issues relevant {o the reapportionment of the
state Board of Education. The judicial framework established by the Supreme
Court will introduce the discussion of Board of Education apportionment in
Hawaii. It is foliowed by a detailed examination of the significant events
affecting Board of Education apportionment in the years since the 1968

Constitutional Convention.

SCHOOL DISTRICT APPORTIONMENT, GENERALLY

The Equal Protection Clause of the Fourteenih Amendment, first applied
to state legislative apportionment in Reynolds v. Sims,2 has been extended to
8 The United S5States Supreme (ourt,

the election of local governmental bodies.
in a 1970 case, Hadley v. dJunior College ‘IZ}}Lstrict,Ai decided that the Fourteenth

Amendment and the "one-man, one-vote” principle apply to the election of local
government officials. The case involved the apportionment of a public school

district,
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The controversy in Hadley v. Junior College District” dealt with a

Missouri junior college district composed of separate school districts within the
Kansas City area. State law allowed separate school districts to form
consolidated junior college districts by referendum. Eight school districts
including the Kansas City School District combined to form the Junior College
District of Metropolitan Kansas City. Six trustees were elected to conduct and
manage the necessary affairs of that district. In the case of the Kansas City
School District the apportionment plan resulted in the election of three of the
six trustees from that district. Since that district contained approximately 60
per cent of the apportionment population base, its residents brought suit
claiming that their right to vote was being unconstitutionally diluted. The
Supreme Court agreed, holding that "the Fourteenth Amendment requires that
the trustees of this junior college district be apportioned in a manner that does
not deprive any voter of his right to have his own vote given as much weight as

far as is practicable, as that of any other voter in the junior college district.”g

In addressing the broader issue, the Court traced the line of cases
extending the Fourteenth Amendment to the election of local government

officials. The Court noted the holding in Avery v. Midland County' that "a

gualified voter in a local election also has a constitutional right te have his vote
counted with substantially the same weight as that of any other voter in a case
where the elected officials exercised 'general governmental powers over the
entire geographic area served by the body' (citation omi‘ited’}.”g After
comparing the powers of the Junior College Ii}istric‘i9 fo those of the commission
in égggg,zg the Court conciuded that the hoiding was applicable. The Court

said:

We feel that these powers [of the Junior College District], while not
fuily as broad as those of the Midland County Commissioners,
certainly show that the trustees perform important governmental
functions within the districts, and we think these powers ars general
enough and have sufficient impact throughout the district to justify
the conclusion that the principle which we applied in Avery should
aiso be applied here. (footnote ocmitted)

The Court in Hadley rejected the argument that types of Ilocal

governmental elections should be distinguished by their purpsses,iz Instead,

i
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the Court held that the one-man, one-vote principle must be applied to all

popuiar elections of local government bodies performing governmenial

13 4

functions. In concluding the Court said:

...a5 a general rule, whensver 2 state or local government decides {o
select perscons by popular electicn to perform governmental
functions, the Equal Protection Clause of the Fourteenth Amendment
requires that each gualified voter must be given an equal opportunity
to participate in that election, and when members of an elected body
are chosen from separate districts, each district wmust be
estabiished on a basis that will insure, as far as is practicable,
that equal numbers of voters can vote for proportionally equal
numbers of officials. (footnote omitted)

The Court did acknowledge that there may be exceptions to that general rule.
Specifically, it was noted that there may be certain elected functionaries whose
duties are so removed from normal governmental activities and so dispro-
portionately affecting different groups that a popular election in compliance with
Reynolds might not be z'eqaired.it} The Court found no evidence placing the
Junior College District {rustees within that exception. The Court ended by

saying that:

...Educatiocn has traditionally been a vital geovernmental function,
and these trustees, whose eiection the State has opened to all
qualified voters, are governmental officials in every relevant sense
of that term.

s
H

The Court closed its discussion by stating that the legitimate political

oy

goals of ideal government representation are nol inhibited by the exiension of
the equal population principle to lesser elected bodies. A number of alternative
representational schemes found to be constitutionally permissible (1) requiring

candidates to bhe residents of certain districts nol containing equal numbers of
people while being  elected ai&arge;ig {23 ‘selection o official body by
appointment rather than eééﬁiong“@ and {3) governmental experimentation with
representationat Schemes_,gs werg veviewed before the Court emphasived iis
holding in Gray v. §§g§§gz_‘§_,2§ It affirmed té’zat:gz

...once a State has decided to use the process of popular election
and "once the class of voters is chosen and their qualifications

(a3
i
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specified, we see no constitutional way by which equality of voting
power may be evaded.” {citation omitted)

Thus, in extending the applicability of the one-man, one-vote principle
generally to all popularly elected public bodies performing governmental
functions, the Supreme Court has concomitantly directed the guidelines
contained in the line of cases regarding legislative apportionment and districting
to elected public school district representatives. A recent Louisiana case, East
Carrol Parish School Board v. Marshaﬂ*? 3 dealing with the use of multimember
districis for school board members is illustrative. There the Supreme Court in
examining the malapportionment of both a parish police jury% and a school
board, applied its prior holdings regarding its preference for single-member
ciistr‘ic:tsz5 to a lower court ruling. It appears that the Court's rulings in cases
involving school district apportionment is to be merged with those authorities

regarding the one-man, one-vote principle and following Reynolds.

it must be noted, however, that the Court's decisions regarding school
district apportionment are only applicable to those districts where the state or
local government has chosen to select members of the district's governing body
by popular election. The Court has made clear that there is "no constitutional
reason why state or local officers of the nonlegislative character involved here
[Board of Education] may not be chosen by the governor, by the legisiature, or
by some other appointive means rather than eiection.“zg Furthermore, "the fact
that each [appointed] official does not 'represent' the same number of people
does not deny those people equal protection of the }Laws.”z7 Where school
district members are appointed rather than elected there appears to be less
rigid guidelines for compliance with constitutional equal protection
requirements. Thus, the extent to which state and local governments continue
to choose popular election as the mode of selection for school district members in
the future may be determinative of the extent to which their representativeness

may be held subject to judicial accountability.
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BOARD OF EDUCATION APPORTIONMENT IN HAWAIL

The Hawaii State Constitution, in Article IX, section 2, establishes a

Board of Education elected by the public. The Constitution states:28

There shall be a board of education composed of members who
shall be elected by qualified voters in accordance with law. At
ieast part of the membership of the board shall represent geographic
subdivisions of the State.

This provision was ratified by the voters of the State in the general election of
1964. The specific number of members and composition of the board were left

for determination by the state legislature.

The statutory provision affecting the Board of Education under the

29

constitutional amendment was adopted in 1966. An ll-member Board of

Education was created. Eight of the board members were to be elected from
school board districts and the remaining 3 elected at-large from the City and
County of Honolulu in accordance with the constitutional requisite for at least

partial representation by geographic areas. A total of seven school board

districts and an at-large district apportioned the 1l board members as foﬂows:go

...The board of education shall consist of eleven members. Eight
members shall be elected by the qualified voters of the respective
school board districts and three members shall be elected at-large in
the City and County of Honolulu. The school board districts, the at-
large district and the number of members to be elected from each,
shall be as follows:

First school beoard district (Hawaii): the island of Hawaii
comprising the first, second, third, fourth and fifth representative
districts, two members;

Second school board district (Maui): the islands of Maui,
Molokai (dincluding the county of Kalawao), Lanai and Kahoolawe
comprising the sixth and seventh representative districts, one
member;

Third school board district {Honoluluj: that portion of the
island of Oahu comprising the twelfth, thirteenth, {fourteenth,
fifteenth, sixteenth and seventeenth representative districts and
the second, third, fourth, fifth, sixth, seveanth, ninth, teunth,
eleventh and twelfth precincts of the eleventh representative
digstrict, one member;
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Fourth scheol board district (Central Oahu): that portion of
the island of Oabu comprising the nineteenth and twenty-second
representative districts, one member;

Fifth school board district {Leeward Oahu): that portion of the
island of OGahu comprising the twentieth and twenty-first
representative districts, one member;

Sixth school board district {(Windward (ahu}: that portion of
the island of Oahu comprising the twenty-third and twenty-fourth
representative districts, one member;

At=large district {Gaﬁu}: the city and county of Honolulu
g - ¥
three members:; and

Seventh school boavd district {Kauai): the islands of Kauai and
Nijhau comprising the twenty-fifth representative district, one
member.

This provision was recodified seversl limes but not altered. The l-member
Board of Education had beepn in existence for approximately four vears before

the United States Supreme Court decided the case of Hadley v. Junior Coliege
Nistriot O
is?:’:

performing gcﬁvernmeniai functions, it specificaily involved a junior college

e

district board’s apportionment. Because the Supreme Court applied the one-

man, one-vole principle under the Fourteenth Amendment to the apportionment
of the Hadley board membership, the Hawaill Attorney General was asked by the
State's chief election officer if the holding was applicable to the Hawail Board of

Educationn and  alsg  whether iis 11 membe were  unconstitultionally

. 3%
apportionad.

Although admitiing that the powers of the Hawaili Board of Education were

not as extensive as that of the board in Hadley, the Attorney General concluded
that “{t}ihe members of the State Board of Education are governmental officials

R . . .
Taking mto account the relevant

performing  governmental functions
Supreme Court authorities regarding reapportionment under the Egual

Protection Clause, the Attorney General then examined the represgentafiveness

of the Board’s apportionment scheme. Based on the number of voters registered
it 1868, the population variance reporied was:
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No. of No. of
County Members Reg. Voters Deviation®
Hawaii 2 27,266 -38.6%
Maui 1 17,934 -19.3%
Cahu 7 187,062 +20.3%
Kaual 1 12,111 ~45 ,5%

*percentage deviation from the statewide
average number of registered voters per member
(22,216) derived by dividing the total number of
registered voters {244,373) by the total number
of board members {11},

Comparing the voter information to the criteria established in the apportionment
cases decided by the Supreme Court, the Attorney Geperal decided that "it is
clear that the Board of Education is malapportioned and therefore cannot pass

n34 Although the Attorney General’s opinion did not

constitutional muster.
specifically address itself to the matter, it is important to distinguish whether
the state constitutional provision or the state statute was unconstitutional. The
constitutional provision only established a board whose members were to be
elected and requiring that it partially include representatives from geographic
areas. The statute, on the other hand, determined the size of the board and
the basis for apportionment and districting of its members. The Board of
Education was not malapportioned because of the consfitutional provision but
rather because of the siatutory reguirements for membership selection. This
distinction is important for the purposes of understanding the process for

fashioning a legisiative remedy.

An attempt to remedy the malapportionment was quick to follow in the 1970
legislature. A bill enacted by the legislature in April called for an amendment
to  the state consiitaticn.gg it proposed to change the provision requiring
selection of Board of Education members by popular election. The proposal
instead left the method of board member selection for determination by
legislative stamte% and allowed for membership by election or appointment.
The reasoning behind the proposal was contained in a legislative committee

r
report; 37
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Your Committee at its hearing heard testimony on various plans
to reapportion the Board on the principle of one-man-one-vote as
espoused by the United States Supreme Court. Your Committee learned
that mathematical exactitude was approached with each increase in
the number of members. This would mean, therefore, that in order to
meet the test of constitutionality, the school board would have to be
composed of twenty-five members, depending on the degree of
mathematical exactitude demanded by court decisions.

However, it is the feeling of vour Committee that a hoard of
more than 15 members is too large and unwieldy to be practicable.
Therefore, the idea of continuing our Beard as an elective body is
hereby rejected as a political concept, worthy though it may be but
impractical and obsolete under the one-man-one-vote ruling of the
courts.

Your Committee feels that the State Constitution, as presently
worded, restricts the legislature f{from c¢onsidering other than
electoral means for the selection of members of the State Board of
fducation. Hence, a change in our Constitution as proposed in this
bill is recommended.

The Hawail electorate, however, did not ratify the constitutional change,
rejecting it by a vote of 116,390 to ?0,58?’.38 Although 14 bills dealing with the
Board of Education's apportionment scheme were also proposed during the 1971-

. . . 9
72 legislative sessions, none were enacteé.g

40 the federal District Court

In a 1972 hearing, Leopold v. State of Hawaii,
examined the apportionment of the State Board of Education. Because the

population deviation based on the number of voters registered in 1970 was 45.5

per cent below and 20.3 per cent above population eguality for each bhoard
member, both parties agreed that school board districts were malapportioned.
However, recognizing that the state legislature should be given an opportunity
to act, the Court conciluded that Court action was not appropriate at that time.
The Court instead, after heolding that the school board districts were indeed
unconstitutionally mzalapportioned, postponed the fashioning of relief contingent
upon the state legislature's fajlure to do so before the 18794 elections.
Notwithstanding the Court's resolution to take action before the 1974 elections,
the 1873 legislature failed to correct the Board of Education’s malapportionment.

Although four proposals regarding Board of Education membership were
submitted in the (873 legislative sessiomtﬁ none were pasged.éz The
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legislature's failure to act provided the basis for another motion for the Court to
reapportion the school board districts. After a hearing on the request, the
District Court again decided to refrain from ;_ac:ting.43 Determining that there
was still time for a court-designed reapportionment before the next election if
the legislature again did not take action in its 1974 sessions, the Court was
greatly influenced by the availability of the 1973 Reapportionment Commission's
findings. The Court appears to have accepted the argument that the
Reapportionment Commission's report "should be of significant assistance to the
legislature in formulating an acceptable plan for redistricting of school districts
in the 1974 legislative session. School districts and legislative districts bear a
significant relationship; school districts are defined in terms of representative
districts.”éé Thus, the state legislature was given yet another opportunity to
deal with the malapportioned school board districts while the Court retained

jurisdiction on the matter.

During the 1974 legislative session, a total of 13 hills involving the
membership of the Board of Education were considered. Six Iznf'oposals45 called
for an appointive method of selection for board members. The remaining were
alternative reapportionment plans under the popular election system. In
considering the 13 proposals, the legislators were aware that the span of
deviation from the ideal number of registered voters per board member had
grown from 67.3 per cent in 1970 to 71.03 per cent in };972.% In spite of this
information and the Court's orders of 1972 and 1873, the state legislature again
failed to adopt a plan resolving the malapportionment problem. An examination
of one of the plans reveals the difficulty of constructing a workable pian.ﬁ

The prevailing legisiative sentiment is expressed by the following passage:

During a public hearing during this session, vour Committee
received begrudging support for & thirty-nine member board. Your
Committee shares the public's reluctance to approve such a large
board. But it alsoc appreciates the public testimony which recognized
that, under existing State constitutional provisiocns for an elected
board and under court-mandated constitutional requirements fox
reapportiomment, the range of acceptable options is small.

The 3Y9-member board plan had a total deviation of 14.23 per {:ent:49 but it was

rejected because of its size. The inability of the legislature o agree on 2
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constitutionally accepitable Board of Education structure compelled the Court to

take action.

In an order dated June 19, 1974, the federal District Court reapportioned
the State Board of Education. The membership of the board was changed from U
tc 9 elected from two multimember districts.SO The Court ordered that 7 of the
9 members be elected on an at-large basis from the City and County of Henolulu
(known as School Board District No. 1) and that the other two members be
elected on an at-large basis from the remaining counties of the State (known as
School Board District No. 2). Based on the 1872 total of registered voters, the
7-member Oahu district was overrepresented by 0.06 per cent and the non-Oahu
district was underrepresented by 0.22 per cent. The court-created Y~member
board had a total pepulation deviation of 0.28 per cent. It was under this
scheme that the voters of Hawaii elected the members of the Board of Education

in the 1874 election.

The Court’s order superseded the Hawali statuteSi determining the
composition and apportionment of the Board of Education. The Court order will
remain undisturbed and elections held under the S-member plan until either the
legislature adopts an alternative apportionment scheme, or the state constitution
is amended. No bills proposing to reapportion school beard districts were

introduced during the 1977 legislative session.

Throughout the debate regarding the board’s malapportionment, the
alternative of an appointive rather than an elective system continued to
reappear. It is clear that the method of selecting board members is a threshold
issue to the apportionment guestion. If the present elective system 1s
maintained, it is settled that the apportionment scheme for the Board of

Education must comply with the Court's one-man, one-vote framewcrk.



Chapter 5
CONGRESSIONAL APPORTIONMENT

PART [ INTRODUCTION

interest in [fair representation has not been confined to the state
legislative arena. Over the vears, concern has bean expressed from time to
time over fair representation in the House of Representatives of the United
States Congz"ess.i Mere recently, the Congress has required since 1367 that its
representatives from the varicus states be elected from single-member
distr:icts.z In Hawaii, a 1969 statute complying with the congressional act,
created two representastive districts each holding one of the Ttwo seats in the
house of representatives apportioned toc the State of Hawaié.g However,
concomitant to the statutory directives, the United States Supreme Court has
decided a number of cases invelving congressional apporticnment and districting

which established a number of parameters to the reapportionmen

This chapter explores the impact of congressional districting statutes and
the Court decisions bearing on the election of Hawall's two representatives to
the U.S. Congress. In particular, this chapter examines (1} the criteria for a
proper and valid districting syvstem in the election of U.S. representatives, and
(2 the extent to which the state constifution should prescribe, if at all, the

congressional districts or the method by which the districis should be set.

The first of these issues poses a number of problems, most of which are
similar to those discussed in the preceding chapters of this study in connection
with the subject of reapportioning the state legislature. The second issue is 3
narrow aspect of a much broader guestion of the proper scope {in terms of the
degree to which details should be spelled ocut) of a fundamental document such
ag the stafe constitution. This broader guestion is also treated elsewhere in
this constitutional convention study. In this chapier, these issues are
discussed only as they apply peculiarly to the guestion of congressional

districting .
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PART II. POWER OF CONGRESS OVER APPORTIONMENT
AND DISTRICTING

The same rural-urban shift in population which prompted the concern for
fair representation in the state legislatures is equally behind the drive for fair
representation in the U.5. House of Representatives. The shift in population
from country to city had caused not only a disparity in representation in the
state legislatures, but also a disparity in representation in the U.5. House.
The state legislatures which were reluctant to reapportion themselves were

eqgually reluctant to realign the congressional districis as the population shifted.

While the cause for the concern for fair representation in both the state
legislatures and the U.S. House of Representatives is essentially the same,
there is one essential difference in the problem of apportioning congressional
seats from the problem of apportioning state legisiative seats. State legislative
apportionment 1is the sole responsibility of the states. Congressional
apportionment, however, is the joint responsibility of both the states and the

federal government.

The respective roles of the states and the federal government may be
described by drawing a technical distinction between the act of "apportioning”
and the act of “districting”. "Apportionment” with respect to congressional
representation refers to the act of allocating the total number of representatives
among the 50 states. "Districting” refers to the act of dividing a state into
districts from which the representatives allocated to the state are to be elected.
Apportionment is an act reserved exclusively fo the federal government;
districting, although traditicnzlly the province of state governments, has come

under the guidelines of both the state and federal governments.

Congressional Power Over Apportionment

The act of apportioning the total number of seats in the U.S. House of

Representatives among the B0 states is governed by the U.8. Constitution.

The constitutional provisions require that the total number of representatives be
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apportioned among the states according to population; that 2 census be taken
every 10 yvears; and that each state be entitled to at least one representative.

The Constitution does not expressly reguire that the U.S5. House of
Representatives be reapportioned after each census. However, except for the
census of 192(},5 the Congress has in fact required a reapportionment after each
decennial census. Prior to 1820, reapportionment was accomplished by a specific
apportionment plan passed by Congress. After the failure 1o reapportion
following the 1920 census, Congress enacted a permanent apportionment law

: . . 6
making reapportionment automatic after each census.

Automatic apportionment of the 435 seats in the U.S. House of
Representatives is accomplished under the Act, by the President of the United
St&tes.? Within a designated time period following the census, the President
transmits to Congress a statement showing the whole number of persons in each

state and the number of representatives apportioned to each state using the

member. Unless changes to the President’'s plan are made, the clerk of the
U.S. House submifs to each governor, within a designated time, a certificate
indicating the number of representatives to which the state is entitled in

subsequent Congresses.

Congressional Power Over Districting

While the power of the Congress to apportion its seats among the states is
expressiy contained in the U.S. Constitution, the document is silent as to
whether states entitled fo more than one seat must elect their representatives
from congressional districts. That is, the Constitution does not specify whether
zsingle or

8

the members of the House must be elected at large, or fro
multimember districts . WMoreover, it does not expressly designate the authority
for districting in the Congress. Historically, this absence of constitutionally
granted districting power in the Congress has provided the basis for much
debate. However, the power of the Congress to reguire districting within the
states is derived, if at all, from Article 1, section 4. of the U. 5. Constitution,

which states:



The time, Places and Manner of holding Electiocns for Senateors
and Representatives, shall be prescribed in each State by the
Legislature thereof; but the Copgress may at any time by Law make or

altey such Regulations, except as to the Places of chusing Senators.
(Emphasis added}

The U.S. Supreme Court has assumed the authority to affect congressional
distz*i{:ting,g but has made no direct ruling on the power of the Congress to
require the states to district. However, the Court's statements in several cases
lend strong support t© the proposition that the Congress may constitutionally
require districting for Fepresentaﬁves‘m Based on its constitutional authority
to pass laws affecting the election of its members, the Congress has enacted a

number of provisions regarding congressional districting.

The most recent congressional legisiation affecting representative

12
7.

districting was adopted in 196 The statute provides that in any state

entitled to more than one seat, “"there shall be established by law a number of
districts equal to the number of Representatives t{o which such State is so

entitled, and Representatives shall be elected only from districts so established,

i3
o3 Although the Supreme
Court has held that at-large elections do not per se violate the Censtituti@n,ﬂ

no district to elect more than one Representative. ...

the 1967 statute mandates the use of only single-member congressional districts.
The Act, prescribes no other standards for district configuration or population
size. In the absence of congressional standards on districting, the courts have

played an important role in formulating specific guidelines.

PART HI. RELEVANT CRITERIA FOR CONGRESSIONAL DISTRICTING:
THE PRINCIPLE OF “"EQUAL POPULATION"

entirely unexpected in light of the Court's previous holdings regarding the
constitutionality of election pmeeéureg‘% Wesherry was the first case decided
by the U.S. Supreme Court that dealt directly with the issue of the standards
that must be observed in establising congressional districts. Unexpected,
however, was the Court's reliance, not on the equal protection clause of the
Fourteenth Amendment, bul on Article [, section 2. That constitutional

nrovision reads:

66



CONGRESSICONAL APPORTIONMENT

The House of Representatives shall be composed of Members
chosen every second Year by the People of the several States....

The Court relied on Articlie I. section 2, rather than on the equal
protection clause of the Fourteenth Amendment, although the complainants’ case
was focused almost entirely on the Fourteenth Amendment and touched only
lightly on Article [, section 2. The Court's ruling in the Wesberry case is as

foﬁows:h

We hold that, construed in its historical context, the command
of Art. I, 82, that Representatives be chosen "by the People of the
several States” means that as nearly as is practicable one man's vote
in a congressional election is to be worth as much as another's....To
say that a vote is worth more in one district than in ancther would
not only run counter to our fundamental ideas of democratic
government, it would cast aside the principle of a House of Repre-
sentatives elected "by the People,” a principle tenaciously fought
for and established at the Constitutional Convention....
In arriving at its decision, the Court traced the constitutional convention
nistory on the framing of Article I, section 2, and guoted extensively from the

speeches made by the delegates at the convention.

The Court's decision in the Wesberry case that congressional districts
must be equal in population "as nearly as is practicable" raises two related
guestions: (1) What is meant by "equal as nearly as is practicable”? (2) Who
must be included and who may be excluded in determining “population™? Since
the Surpeme Court's 1964 holding in Wesberry. the standards for congressional
districting have been distinguished from those for state legislatures by a series
of decisions,ls Through those cases the Court, although articulating further
guidelines for what is "equal as nearly as is practicable”, has not ruled
expressly on the constitutionality of the alternative criteria for population upon

which congressional districting may be based.

The key words in the Wesberry case are "as nearly as is practicable”. In
relying upon this phrase to describe the degree of equality in population
required among congressional districts within a state. the Court has
acknowiedged that "it may not be possible to draw congressional districts with

. C w18 . 20
mathematical precision™. 1t held, nonetheless, that;
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It would defeat the principle soclemnly embodied in the Great
Compromise--equal representation in the House for equal numbers of
people--for us te hold that, within the States, legislatures may draw
the lines of congressional districts in such a way as Lo give some
voters a greater voice in choosing a Congressman than others. The
House of Representatives, the Convention agreed, was Lo represent
the people as individuals, and om a basis of complete equality for
each voter..,. {Emphasis added)

There is nothing in the Wesberry opinion to indicate that some deviation
(other than that which cannot possibly be avoided) is permissible even if there
is some reasonable "justification”. In contrast to the Wesberrv case, in the

state apportionment case of Reynolds v. Sims,ﬁ the Court stated that there may

be some deviations from the strict, equal-population standard in districting
state legislative seats "based on legitimate considerations incident to the
effectuation of a rational state policy", so long as the "overriding objective

[isl...substantial equality of population among the various districts, so that the

vote of any citizen is approximately equal in weight to that of any other citizen
in the State”. (Emphasis a&deﬁ)zz The Court thus recognized the use of
political, natural, or historical boundary lines to avoid indiscriminate districting
that invites partisan gerrvmandering, to accord political subdivisions some
independen! representation, and to maintain compactness and contiguity, even
though the use of such lines may cause some departures from the equal-

population principle.zg it aiso noted in Lucas v. Forty-fourth General Assembly

of 00201‘3{19,24 that “deviations from a strict population basis, so long as
rationally justifiable, may be utilized to balance a slight cverrepresentation of a
particular area In one house with z minor underrepresentation of that area in

the other house”. %

Although slight deviations, based on legitimate considerations which are
"ncident to the effectustion of a rational state policy” are constitutionally
permissible with respect to the apportionment of seals in either or both houses
of & state legislature, it does not follow that such deviations are egually,
constitutionally permissible with respect to the apportionment of seats to the
U.S. House of Representatives. In the case of congressional districting, it
appears that "legitimate considerations’, permitting deviations from the equal-

population principle, are few, if anv, and that there is need for a stricter
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adherence fc equality in numbers than in the case of apportionment of a state
legislature, The language of the Court in Wesberry v. Sanders strongly
suggested this. Even while conceding that it may not be possible to draw

districts containing mathematically equal population, the Court strongly pressed

for eguality, thus: 26

While it may not be possible to draw congressional districts
with mathematical precision, that is no excuse for ignoring our
Constitution's plain objective of making equal representation for
equal numbers of peocple the fundamental goal for the House of
Representatives. That is the high standard of justice and common
sense which the Founders set for us. (Emphasis added)

That there is a difference in the degree fo which the egual-population

principle must be adhered fo between congressional districts and state

legislative districts was intimated by the Court in Reynolds v. Sims:g?

...some distinctions may well be made between congressiomal and
state legislative representation. Since, almost invariably, there
is a significantly larger number of seats in state legislative bodies
to be distributed within a State than congressional seats, it may be
feasible to use political subdivision lines to a greater extent in
establishing state legislative districts than in congressional
districting while still affording adequate representation to all
parts of the State. To do so would be constitutionally wvalid, so
long as the resulting apportionment was one based substantially on
population and the equal-population principle was not diluted in any
significant way. Somewhat wmore flexibility may therefore be
constitutionally permissible with respect to state legislative
apportionment than in congressional districting. (Emphasis added)

Reiterating the difference between congressional and state legislative

districting in Kirkpatrick v. ?reislerzg the U.8. Supreme Court specified that a

good faith effort to achieve mathematical equality was reqguired where

congressional districting is involved by sayi{;gzgg

We reject Misscuri's argument that there is a fixed numerical or
percentage population wvariance small enough to be considered
de minimis and to satisfy without qguestion the "as nearly as
practicable’ standard. The whole thrust of the 'as npearly as
practicable" approach is inconsistent with adoption of fixed
oumerical standards which excuse population variances without regard
to the circumstances of each particular case. The extent to which
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quality may practicably be achieved may differ from State to State
and from district to district., Since "equal representation for equal

numbers of people [is] the fﬁndamentai, ged} for the House of

Representatzwes ¥ {gitation &mztted} the Tasg neariv as Efdctzcable

standard requires that the State make a good-faith effort to achieve

precise mathematical egyailty (citation omitted: Unless population
variances among congressiocnal districts arve shown to have resulted

despite such effort, the State must justifv each variance, no matter
how smail. femph331s added)

In rejecting a de minimus numerical standard for population variation
smong disiricts, the Court required that absent a good-faith effort to obtain
numerical equality, a justification for each variance must be shown. However,

the Court was clear that a good-faith effort requires that the resuiting

population variances be unavoidable. The Court explained that:ge

Equal representation for equal numbers of people is a principle
designed to prevent debasement of voling power and diminution of
access  to elected rvepresentatives. Toleration of even small
deviations detracts from these purposes. Therefore, the command of

Art. I, B2, that States create congressional éiStflCt& which ErOVide
cqu4l f@gL&beuLaLLOH foz euadl aumberb of peopxe permlts oniy the

faith effort to achieve aDsoTLte @qma t}, Qg §3£ Eﬂiﬁ?
justification is show {emphasis added]

In HKirkpatrick, the Missouri legislature produced a makeshift districting bill
that was recognized to be nothing more than an expedient political compromise .
The Court concluded that the resulting population variances among the state's
congressional  districts were not unaveidable. Furthermore, noting the
population variances in a decision accompanying Kirkpatrick, the Court
indicated that with the 2.18 per cent deviation above and 2.84 per cent deviation
below the ideal district, "it is simply inconceivable that population disparities of
the magnitude found in the Missouri plan were unavoédabie.”gi The Court then
turned to the guestion of whether the avoidable population variations were

shown o be justified.

The Court denied that Missouri had satisfactorily justified the population
variances among the districts by first holding that "to accept population

variances, large or small, in order o create districts with specific interest
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Constitution requires eqgual population among all districts, not only within

defined sections, of a siate.

New York's districting plan constructed 31 of the total 4i congressional
districts within seven sections defined as homogeneous regions. Within each of
the seven regions, a number of single member congressional districis were
delineated. Fach of the districts of a region were virtually identical in
population. For example, in the Queens County region, there were four
districts having an average population of 434,872 and a maximum deviation from

that average of 120.

Stating that population need be equalized among ail congressional districts
within the state, and without even noting that the scheme included districts
with population variances from 6.488 per cent above and 6.608 per cent below

the ideal district, the Court concluded that constructing equal districis within

regions of a state is uncenstitutional. The Court reasoned that:gq

...The general command, of course, is to equalize population in all
the districts of the State and is not satisfied by equalizing
population only within defined sub-states. New York could not and
does not claim that the legislature made a good-faith effort to
achieve precise mathematical equality among its 41 congressional
districts. Rather, New York tries to justify its scheme of
constructing equal districts only within each of seven sub-states as
a2 means to keep regions with distinct interests intact. But we made
clear in Kirkpatrick that "to accept population variances, large or
small, in order to create districts with specific interest
grientations is antithetical to the basic premise of the
constitutional command to provide equal representation for egqual
numbers of people.” To accept a scheme such as New York's would
permit groups of districts with defined interest orientations to be
overrepresented at the expense of districts with different interest
orientations. Equality of population among districts in a substate
iz not a justification for ineguality among all the districts in the
State.

in 1972 the Court again addressed a controversy concerning congressional
districting. In the Texas case of While v. Weiser™® the Court was faced with

the question of whether population variances among the State's congressional

districts were unavoidable. While recognizing that the percentage deviations of
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orientations is antithetical to the basic premise of the constitutional command to

£

provide equal representation for equszl numbers of people™ ™ contrary to the
state's contention that variances were necessary 1o avoeid fragmenting areas with
distinct economic and socizl inferests and, resultingly, diluting their efTective
representation. The Court also rejected the state’'s  argument that
considerations of practical or partisan politics preducing a reasonable legislative
compromise adequately justified the deviations. DBMissouri's adjustments for
population, i.e. military personnel, students, and population trends, the court
further held, were made in an inaccurate manner and were not valid
justifications for population variations. The Court did recognize that "[wlhere
these [population] shifts can be predicted with a high degree of accuracy,
States that are redistricting may properly consider them“"gs But the Court was

23
careful to note ‘[’h:—i\{:"%L

By this we mean io open no avenue for subterfuge. Findings as
to population trends must be thoroughly documented and applied
threoughout the State in a systematic, not an ad oo, manney.

Finally, the Court held that claims of geographic compactness are generally

unconvincing justifications for deviations from eguality.

In summary, the Court established that population deviations in
conigrassional districts may be justified by a showing a good-faith effort even
though including limited population variances that are not aveoidable.
Percentage deviations 3.13 above and 2.84 below the ideal were held to be not
unaveidable. Although stating that even avoidable variances may be justifiable,
the Supreme Court was not satisfied with the reasons offered by the State of

Missour: and did not definitively establish guidelines for justifications that

would be satisfactorv. These holdings were to be repeated in the decision of a
35

companion case which was argued before the Court together with Kirkpairick.

In Wells v. Rockefeller, New York attempted o satisfy constitutional

reguisites by minimizing population variances for the congressional districts
within geographical regions of the state. Rejecting the New York scheme for

mirzimum deviation among the districts within homogeneous regions of the State,
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concluded that the population wvariations among the districts were not

unavoidable.

The districting plan adopted by the state contained percentage deviations
exceeding and smaller than the ideal district population by 2.43 and 1.70 per
cent, respectively. The Court noted that the 4.13 per cent total deviation was
lower than the 5.97 per cent of Kirkpatrick and the 13.1 per cent found ﬂgl_l_s_.sg
However, the presence of alternative plans with deviations smalier than the 4.13
per cent contained in the proposal enacted by the Texas legislature, was deter-
minative of the Court's findings that the state's districting scheme was
unacceptable. An alternative scheme, Plan B, clesely resembling the enacted
plan, had a total deviation of 0.149 per cent. Still another alternative, Plan C,
contained districts whose total percentage deviation from numerical equality was
0.284. The Court concluded that the percentage deviations in the enacted plan
were smaller than those invalidated in Kirkpatrick and Wells, but they were not
"unavoidable.” The districts were not as mathematically equal as reasonably
possible. The existence of Plans B and C showed that the deviations were
Without elucidating the details of Texas' contention that the

Iy
i

A
avoidable.
variances were justified because they avoid fragmenting political subdivisions,
the Court went on to hold that:41

.,as in Kirkpatrick and Wells, "we do not find legally acceptable
the argument that varilances are justified if they necessarily result
from a State's attempt to avoid fragmenting political subdivisions
by drawing congressional district lines along existing county,
municipal, or other political subdivision houndaries.

Determining that the District Court was correct in rejecting the enacted plan,
the Court further concluded by overruling the choice of Plan C over Plan B.
Without relying on the fact that the total percentage deviation of Plan B was less

than that of Plan C, the Supreme Court again expressed its preference for

honoring state policies by st:ating:42

Just as a federal district court, in the context of legislative
reapportionment, should follow the policies and preferences of the
State, as expressed in statutory and constitutional provisions or in
the reapportiomnment plans proposed by the state legislature,
whenever adherence to state policy does not detract from the
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requirements of the Federal Comstitution, we hold that a district
court should similarly honor state policies in the context of
congressional reapportiomment. In fashioning s reapportionment plan
or in choosing among péansg a district court should not pre-empt the
ieglslaflve task nor "intrude upon state policy any more than

Necessary.

o
b
¥

Given the alternatives, the court should not have imposed Plan
C, with its very dzﬁfereﬁi.gsiztxcal impact, on th the State, It should

have implemented Plan B, which wmost cLearEV approx1maued the
reapportionment plan of the state leglslature while satlsfvzng

constitutional requivements. (Emphasis added)

Although this holding suggests that the Court may be relaxing its numerical
standards for congressional districting, White was not clear as to the extent to

which the ideal of mathematical equality among districts could be compromised by

A

valid state policies.

TT oL

In reviewing the U.S5. Supreme Court's decision, it appears that there is

—

) . T f et - o Foa rmaoinmal o
a clear line of cases now distinguishing the standards for congressional and

48]

state legislative districting. The "equal as nearly as is practicable” standard
for congressional districting under Article I, section 2, of the Constitution
permits only those population variances that are unavoldable despite a good-
faith effort to achieve numerical equality. The Court has used strong language
to indicate that almost complete numerical equality will be required. It also
appears that the existence of an alternative plan with a lower population
variation among its districts that honors state policies renders the higher
deviation of an adopted scheme unconstitutional. Through such reasoning, a
districting plan with percentage deviation of 4.13 has been struck down. On the
other hand, a plan with a §.149 per cent deviation has been found to comply
with the Constitution's requisites for population equality. Absent a showing of
a gooa faith effort to achieve population eguality among all districts in the
state, each wvariance. no matter how small, must be justified. The U.S.
supreme Court has vyet to definitively establish which justifications satisfy
constitutional standards of population equality in such cases. It has
acknowledged, however, that there may be valid state policies and preferences
that should be observed in shaping those standards and determining the level of

population variance {rom absolute eqguality tolerable.

S
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PART IV. “POPULATION"

The word, 'population”, in ‘equal-population” is troublesome in

congressional districting. In Wesberry v. Sami{ers,@4 the Court did not define

the term "population”. The Court has yet to squarely address this matter.

For purposes of legislative apportionment, the Court held in Burns v.
Richardson 45 that "the Equal Protection Clause does not require the states to
use total population figures derived from the federal census as the standard by
which this substantial population eguivalency is to be mézasm"ed”46 and that
"aliens, transients, short-term or temporary residents, or persons denied the
vote for conviction of crime or for mental illness" may be excluded from the
apporticnment base by which "legislators are distributed and against which
compliance with the Equal Protection Clause is to be measured”fﬁ The decision
was based on the equal protection clause of the Fourteenth Amendment.48 In

contrast, the congressional apportionment case of Wesberry v. Sanders, relied

net on the Fourteenth Amendment, but on Article 1, section 2, of the
Constitution.49 This difference in constitutional base raises the following
question: can it be inferred from the Court's decision in the Burns case, that
exclusions from population base, which are permissible under the equal
protection clause (aliens, transients, short-term and femporaryv residents,
felons and those mentally i1}, are equally permissible under Article I, section 2,
of the U.S. Constitution? There are several factors which suggest that such

inference be made with caution.

First, the Court is stricter in imposing standards for congressional

districting than for state legislative apportionment and has clearly distinguished

the specifications applicable.

Second, the Court in the Burns case carefully limited its holding

regarding permissible exclusions from the population base to the equal
protection clause of the Fourteenth Amendment., Thus, the Court said, "the

Equal Protection Clause does not reguire the States to use total population
50

figures™ (emphasis added), and that aliens, etc., may be excluded from the

apportionment base "against which compliance with the Egual Protection Clause

is to he measured”. {(emphasis added;™

L2
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Third, Article I, section 2, of the U.S5. Constitution, as amended by
section 2 of the Fourteenth Amendment, reguires that the total number of U.S.
Representatives be apportioned among the 56 states on the basis of the "whole
number of persons"” in each state. It reguires that a census be taken every ten
vears to determine this "whole number of persons”. It expressly excludes from
the enumeration only "Indians not taxed”. Since Indians not taxed are
expressly excluded, by the general rules of consiruction, all other persons are

impliedly included in the "whole number® 2

The federal census, accordingly, takes into account and includes in the
count of each state, aliens and short-term or temporary residents. It even
includes those serving on-board ships which are femporarily at berth within the
state. Actual apportionment of the total U.5. Representatives is then made on

the basis of this "total count™.

Since the constitution requires that the total number of representatives be
apportioned among the states on the basis of "total population”, it may logically
be argued that districting within the states for congressional seats must also be
based on "total population”. This was the position taken by the Supreme Court
of Appeals of the State of Virginia in Wilkins v. Qﬂ@}gsg There, the Virginia
Court rejected the argument that if the military were exciuded from the
population base, the congressional districts would be as nearly equal in numbers

as pracficable. >

Some support for the Virginia Court’s view can be found in Wesberry v.

Sander‘s.BS There the word, "People", found in the first clause of Article I,

section 2, of the U.S. Constitution was linked te the word, "Number”, found in
the second clause which reguires that representatives be apportioned among the

several states "according to their respective Numbers”. Thus, the Court

said:56

The debates at the Convention make at least one fact abundantly
clear: that when the delegates agreed that the House should
represent "pecple’ they intended that in allocating Congressmen the
number assigned to esach State should be determined solely by the
number of the State's inhabitants.

76
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In footnote 30, appended to the above quote, the Court noted:g?

While ''free Persons" and those "bound to Service for a Term of
Years' were counted in determining representation, Indians not taxed
were not counted, and "three-fifths of all other Persons' (slaves)
were included in computing the States’' population.

The Court then quoted extensively from the speeches of the delegates at the
constitutional convention which siressed equality in the "numbers of people"
among congressional districts;sg and the Court made no attempt to distinguish
“people’ for purposes of districting within a state from "people” for purposes of

apportioning representatives among the states.

Although the U.S. Supreme Court had an opportunity to expressly
establish what are acceptable population measures in redistricting through
considerations of adjustments for population resulting in district variances, it
refrained from doing so in Kirkpatrick v. Preésler.Sg The Court there was not

explicitly confronted with the issue of wvalid measures of population but the

iower court_,GO although not required to address the matter, had examined the

question in detail in an appendix incorporated in its decision. The lower court

conchuded that only federal decennial census figures can be used in cases

involving congressional redistricting by sa,f,finxg“:@1

The constitutional history of Art. I, B2 would seem to make it
apparent that the Founders included the decennial census in that
section as a central instrument specifically designed to control and
adjust the constitutionally regquired future apportionment of the
House of Representatives. Tt would seem historically incongruous
not to require the use of the constituticnal decennial census in the
establishment of congressional districts within the States. A
rejection of the federazl decemnial census as the exclusive guideline
for congressional districting would have grave and particular
significance in future congressional reapporticnment cases.

W ES #

...The idea of apporticmment of representatives ameng the Statesg
based on the federal census and the notion that the districting
within the States for election of federal representatives may be
based on some sort of state census would seem to be basically
inconsistent with the primary reason for the Founder’s insistence
that the constitutionally reguired decennial census be a federal
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census. The self-interest of at least sectors of particular States
te manipulate their own local ceasus figures would obviously have a
drastic impact on the composition of the House of Representatives.

We feel that the constitutional significance of the census
should and must be maintained in congressional redistricting cases.
The Supreme Court as vet has not directly considered the problem; and
we need not, and therefore do not, rveach the precise question
discussed.

The District Court in Kirkpatrick clearly established a basis upon which the
2

Surpeme Court could have resolved the definitional problem@“ Instead, the

Court chose to evade the issue basing its holding on the method by which the

adjustments to the scheme using total population had been made. In doing so,

the Court stated: 63

Missouri further contends that certain population variances
resulted from the legisiature’s taking account of the fact that the
percentage o0f eligible voters among the total population differed
gignificantly from district to district--some districts contained
disproportionately large numbers of military personnel stationed at
bases maintained by the Armed Forces and students in attendance at
universities ofr colleges. There may be a question whether
distribution o¢f congressional seats except according to total
population can ever be permissible under Art. I, g§2. But assuming
without deciding that apportionment may be basged on 1151b1 voter
population rather than total population, the Mlssourl plan is still
unacceptable. Missouri made no attempl to ascertain the pumber of
eligible voters in each district and to apportion accordingly. At
best it made haphazard adjustments to a scheme based on total
population.... {emphasis added)

This language suggests a preference for a total population basis for
redistricting, but much more beyond that cannot be gleaned. What may be said,
nonetheless, is that the Court chose not to deal with the issue at that time, nor
has the Court dealt with the problem to date. The Court's reasons for deing so
can only be surmised but the question will remain unresolved until it is met

squarely .

While no definitive authority on this question exists, a receni decision

invelving congressional districting sheds light on how the federal District Court
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may resolve the issue regarding redistricting in Hawaii. In Hirabara v. Qgi,&i

a memorandum decision, the Court implied that registered voters is an
acceptable basis for redistricting. Though the Court was not asked to and did
not face the issue in its opinion, the footnoted reference may be significant.
Describing the malapportionment between congressional districts measured by
registered voters, the Court noted that "Registered voters were determined to
be a not invalid basis for reappertionment in Hawail by Burns v.
Richardsen....“ﬁg This statement may be overbroad because the Burns case
cited dealt with legislative, not congressional, apportionment and districting.
However, that the Court meant what it said may be supported because of the
unique geographic and demographic factors characterizing Hawaill upon which
the Supreme Court relied in Burns. While the federal district may permit
registered voter counts as a basis for redistricting in Hawaii, it remains to be
seen whether such a conclusion is upheld by the Supreme Court. To the extent
that the District Court in Hirabara reflects how this question will be resolved in
the future, those wishing fo overturn the state's reliance on registered voters

must anticipate litigation at the appeilate levels.

PART V. CONGRESSIONAL DISTRICTING IN HAWAIL

The 867 Congressional Act reguiring states to establish single-member
congressional districts did noi necessitate Hawall's compliance with the statute
until the election of 39?(}.66 Pricr to that time, Hawail's two CONgresspersons

were elected at-large.

The Hawaii State Constitutional Convention, meeting in 1968, was aware of
the need to apportion the State's congressional districzs,gﬁ but elected not to
provide for such districting through constitutional provision. Two proposals
dealing with congressional districting were introduced in the Committee on
Apporticnment and Districting of the convention. Neither proposal was passed
by the committee.68 The records of the convention do not indicate the reasons
for not incorporating a districting procedure or the districts themselves among
their proposed constitutional amendments. The districting activities of the state
legislature elected in 1868 perhaps reflect the convention's preference for a non-

o

. . . , . . . L
constitutional remedy for the need to district Hawail's congressional seats,
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The statute enacted by the state legislature in 1969 resulted in a2 compact
and contiguous, substantially urban, first congressional district, and a second
congressional district which was composed of the suburban, rural, and

agricultural communities of Oahu and the generally agricultural other islands. 0

Because of the concentration of more than one-half of the population of
Hawaii in the highly industrial and commercial city of Honolulu and its
surrounding suburban areas, it appeared most appropriate to carve out as much
of that area as contained one-half of the registered voters and determine that
area to be the first congressional district; and determine the rest of the island
of Oahu and the other islands of the State as the second congressional district.
A combination of existing state representative districts was used in constructing
the districting boundaries of the two congressional districts, but “there was no
deliberate intent in trying to preserve the integrity of political subdivisions or
the homogeneity of interests of persons grouped together in particular

districts”. a

The districting was based on the number of registered voters in the

State. Justifying its choice of registered wvoters as the determinant of
population for the purposes of districting, a legislative committee saz‘d:r?’2

At this time and for the 1970 election, registered voter basis
appears to be the only meaningful base for Hawaii. In the few years
last past, Hawaii has wrestled with this problem of the apportionment
base, most recently by the Hawaii Constitutional Convention of 1968
in its reapporticonment and redistricting of the State for state
elections. The Constitutional Convention made a thorough review and
study of the several apportionment bases and concluded that the
registered voter base should be used. Your {ommittee agrees. The
facts upon which the Constitutional Convention based its conclusion
have not materially changed, and the analysis and reasoning are still
very valid and applicable. More specifically, your Committee
concurs with and adopts the reasons and conclusions of the
Constitutional Convention in selecting the vregistered voter
bagis....

The latest registered voter count compiled in 1968 was used in the 1969

districting statute. The percentage by which the number of registered voters

per reépresentative in each of the districts deviates from the average number of

80
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3 The legislature believed

registered voters per representative totalled 1.18.
74

that the resulting plan created congressional districts as equal as practicable.

The 1969 statute delineating Hawaii’'s congressional districts did not
provide for future redistricting. However, the legislature was fully aware of
the effect the 1370 federal census might have on the newly formed districts. In
that light, the districting scheme was seen as a temporary measure complying
with the federal law mandating the formation of single-member congressional

districts in Hawaii for the 1870 eiections:?s

Whatever congressional plan the legislature may devise for the
1870 election is subject to change after the 1970 census, pursuant to
the permanent apportionment Act of 1929 unless, of course, the
population estimate made today holds true for 1970, In that sense it
is a temporary measure to primarily comply with Public Law 90-196.
The 1970 census might well provide the legislature with a new outleok
toward a more permanent congressional districting plan. Your
Committee notes that the first state reapportionment commission will
be constituted in 1973 so that legislation may be timely enacted
after the 1970 census and before 1973 to allow the reapportiomment
commission to assume the congressiocnal districting duties.

The potential for legislation authorizing the 1973 state reapportionment
commission to undertake the function of redistricting the congressional seats
was not to be actualized although two amendments updating the statute numbers
and representative district numbers delineating the congressional districts were
i.::nnacted.?5 Eight bills realigning congressional district boundaries were
introduced during the 1874 and 1976 state legislatures. No bill adjusting the
boundaries of Hawali's two congressional districts was adopted between 1974 and
1976, although the population deviation measured in 1974 was 4 per cent, and in
1976 was 6.84 per cent. One redistricting scheme rejected by the 1874
legislature (S.B. No. 2043, 1874) would have resulted in a deviation of 0.04 per
cent'! and a 1976 plan (S.B. No. 1992, 1976) also not adopted reduced the 6.84
per cent to 0,18 per Cent,78 Both redistricting proposals were based on
registered voters as the measure of population and they mamtained the
substantially urban-agricultural basis for districting found in the initial 1963

statute.
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Based on the 6.84 per cent population deviation and the legisiature's
failure to adjust the congressional district boundaries during the 1976 legislative

S The suit, requesting

session, a suit was filed in the federal District Court.
that the Court perform the redistricting, was heard by a three-judge panel two
months before the scheduled primary election. None of the parties to the suit
contested that the districts were indeed malapportioned. However, the Court,
in an unpublished opinion, rejected that Contenti(m.gg Using strong language,
the Court found the malapportionment to be only 4.97 per cent based on 1974
voter registration roles. The 6.84 per cent deviation relied upon by the parties
represented the number of voters remaining registered in 1975 after the 1874
election. It was a "post-purge” figure reflecting the number of actual voters in
1874. Emphasizing that such an actual voter count must be supplemented by the
fact that 1974 was a non-presidential election vear which characteristically has
lower voter turnout, the Court concluded that the figures used "were completely
misleading and wvirtually meaningless for the purpose of evaluating the
consiitutionality of the apportionment scheme.... By reiving on those figures,
plaintiff and defendant [had] led [the] court into a wﬁrj—goosewchase.”& The
Court thus held that the ifmbalance in voter representation was not "invidious”
and dismissed the action.82 Given the Court's reluctance to intervene, it was
understandable that the legislature took no action regarding congressional
districting during its following session. No bills were introduced during the

1977 session on this point.

Te summarize, the state’s role in congressional apportionment and
districting is limited to delineating the representational boundaries of Hawali's
two single-member districts. The U.S. Supreme Court has sel rigorous
standards for making the population of such districts as equal as Is practicable.
However, the basis for determining population has yet to be definitively set by
the Court. As a conseguence, Hawail's congressional districts presently are set
to reflect the registered voter instead of the more customary census population
of the state. FEven based on such a population measure, current boundaries
demark districts whese population deviations are only arguably within the
constitutional standards set by the U.S. Supreme Court. Such a situation
undermines the stability of the election process because of the potential for

challenging its results. To the extent that the state legislature has evidenced
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its inability to remedy such situations, consideration of alternative districting
mechanisms such as by reapportionment commission or constitutional amendment

may be reguired in the future.
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Chapter 6
SELECTING THE APPORTIONMENT BASE

PART I. INTRODUCTION

Within the legal framework provided by the Supreme Court's decisions,
there are many questions which must be resolved by individual states in
devising permanent state constitutional provisions for reapportionment. Each
state must determine the apportionment formula and the apportionment

procedure best suited to its unigque representational goals. In both of these
areas, there is a great need for creative endeavor, for the designing of a
representative system to achieve the political and social needs of a community is
too important a task to be reduced to mere compliance with uniform criteria
enunciated by the courts. Equally weighted votes do not, in themselves,

guarantee a good system of apportionment and representation.

In devising an apportionment formula, a state must first determine the
basis for allocating representation within and among the constituent parts of the
pelitical system. This raises the threshold question of what means for measur-
ing population is desirable. In answering this guestion, a basic policy decision
must be made regarding which people should be counted in the apportionment

base.

In the United States, the traditional measure of population for
apportionment purposes has been total population as reported by the federal
decennial census. The prime example is the apportionment of the U.S. House of
Representatives where the members are apporticned among the several stales
according to census population fizures. The use of census population figures in
congressional apportionment is mandated in the United States Censtimtion.z
Consistent with congressional apporticnment practices, the majority of states
have also adopted total population as their apportionment base. A recent
survey of apportionment provisions for state legislatures reveals that 43 states

. . . y . e . . . 2
specify either total population or total inhabitants as their population measure.
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The meaning of the term "population”, however, is not restricted to the
total population f{igures derived from the federal cemsus. The courts have
required that there be substantial equality of population among the districts
created by an apportionment scheme. But, except for the potential questions
regarding congressional districting discussed earlier, the choice of the exact
measure of population has been left largely up to the individual states.?’ As a
consequence, a number of states, including Hawail, presently rely upon popu-
lation measures for apportionment different from the total census population
figures. Moreover, different population measures may be adopted for different
purposes. The question regarding apportionment base arises whenever
legislative, school board, and county reapportionment occurs. There are
presently no constitutional, statutory, or judicial limitations on what population

measure must be used for each type of elected body.

A minority of 7 states use other than total population figures for
appori:ionment,4 Nebraska and New York rely upon federal census totals of
population but exclude aliens from their apportionment base. Idaho uses actual
voter counts. Eligible voters is the population base for Hhode Island's senate
and the Massachusefts legislature. Finally, aside from Hawail, Vermont uses

registered voters as the population measure for their house of representatives.

In Hawaii, the 1968 Constitutional Convention settled on eligible voters as
the most appropriate apportionment base for the state. As a matter of policy,
eligible wvoters was adopted because it excluded nonresidents, transients,
aliens, incompetents, felons, and minors. However, since data regarding
eligible voters in Hawaii were not readily available for computational purposes,
the convention settled on registered voters as an accurate estimation. The
convention found that the registered voter base produced a distribution of
apportioned legislators substantially equal to that which would have resulted
from the eligible voter population base.5 The convention reached its conclusion
after carefully examining various alternative measures of population. However,
since 1868, circumstances may have changed sufficiently for reconsideration of

the various alternative population measures.

e
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PART II. CRITERIA FOR ANALYZING
APPORTIONMENT BASES

In the analysis below, § measures of population are compared. They are
total population, state citizens, registered voters, actual voters, and eligible
voters. Each of the alternative apporticnment bases has a number of different
characteristics and each possesses advantages and disadvantages from the point
of view of both theory and actual practice. Selection of an apportionment base
invelves considerations that can be placed in 3 categories--data availability,

effect on the basic island units, and representational policy.

Data Availability

Whichever measure of population is adopted, practical considerations
regarding the availability of such data is a key feature. Regardless of how
theoretically sound a population measure may be, the cost of acquiring
necessary  population information may mitigate against its adoption. Two
concerns regarding data availability are relevant for apportionment purposes.
First, how detailed is the available data broken down? The population base
chosen must provide adequate detail for the purpose of fine distinctions in
representative districting. Second, how frequently does the population data
become available? To the extent that cutdated population information does not
reflect changes in demographic patterns, distortions in representation occur.
Both these considerations must be accounted for in the selection of an

apportionment base.

Effect on Basic Island Units

The proportion of reéepresentatives allocated to each county of the state
can differ significantly depending upon the apportionment measure of population
selected. This is because, assuming continued reliance on the method of equal
proportions, the apportionment base determining which groups are counted in
the population measure is related to the number of representatives apportioned

to the different basic island units and representative districts. This can be
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explained by the fact that the wvarious islands in the state have different
demographic and social characteristics. Because such trade-offs are invelved,
the choice of apportionment base represents a political judgment of which base
provides Hawail with the type of representative system best suited to meet its

peculiar needs.

Representational Policy

Selection of a particular population measure definitionalily includes or
excludes different groups of individuals located within the state. For example,
minors are included in a fotal population count but they are excluded {rom those
residents e¢ligible to wvote. The apportionment base chosen, thus, reflects a
fundamental policy decision regarding who should be represented by elected
officials. Neither the consiimti(m? nor democratic theory mandates how
population must be CO&Z}ted.S States are not required to "include aliens,
transients, short-ferm, or temporary residenis, or persons denied the vote for
conviction of crime” in order to comply with the Equal Protection Clause.g
Nonetheless, to the extent that any group is or tends to be excluded from the
apportionment base, a "distortion” in representation occurs. A more important
point to keep in mind, however, is that because there is no truly correct
definition of who should be covered by the population measure, all potential
apportionment bases alter the representational process in some manner. The
problem therefore turns upon whether inclusion or exclusion of certain groups

most appropriately reflect the desired representational characteristics of Hawaii.

A number of groups can be identified for the purpose of comparing the

. . . . 16
effect of alternalive population measures. They are described below:

Temporary Hesidents

Persons within this category are either affiliated with the armed
forces or other transient civilians located in Hawail on a shori-term
basis. There is no relisble estimate of how large a portion of
Hawail's population this group represents. However, some idea of
the size of this group is reflected by data regarding military
personnel and their dependents. They averaged 126,000 persons
and represented more than one-tenth of Hawall's total population
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between 1970 and 1975. During the same period, approximately
55,400 in that group were in the armed forces. The members of
this group tend to live close to the few large military installations
on ©Oahu. If military-affiliated persons reflect the temporary
resident population in Hawail then the size of this group is not
insignificant 12 Moreover, the U.S. Supreme Court has prohibited
the exclusion of persons from the apportionment base solely on the
basis of their military affiliation. 13

Aliens

Persons falling in this category are not United Siates citizens. In
1976, this group totaled almost 76,000 and represented 8 per cent of
Hawaii's total population.14 What is more noteworthy is the fact
that this group has grown in size by 22 per cent since 1970.

Minors

Approximately one-third of Hawaii's peoples [fall within this
category. Estimates of the persons below 18 years old approximate
32 per cent of the total 1876 population. 15 The size of this group
appears to be decreasing relative tfo total population, 16 but
evidence suggests that minors are not proportionally distributed
among the 4 major island groups. 17
How each of these groups is affected by different population measures can be
seen by a comparative analysis. In the section below, 5 alternative
apportionment bases are analyzed against the practical, political, and

representational concerns raised.
PART 1. COMPARISON OF POPULATION MEASURES
Five alternative apportionment bases-~total population, state citizens,
registered voters, actual voters, and eligible voters--were compared on the
basis of 6 issues raised above. The findings of such an analysis are summarized

in the following table.

Registered Voters. As an apportionment base, registered voler counts

are easily discernible. Registered voter figures are easily obtained {rom lsts
kept by clerks of the different counties and they are broken down by legislative
precincts and distr‘icts«:.lg Such information is presently generated every 2

vears when regularly scheduled elections take place. Registered voter figures

B



ALTERNATIVE APPORTIONMENT BASES

REGISTERED TOTAL STATE ACTUAL FLIGIBLE
VOTERS POPULATION CITIZENS VOTERS VOTERS
Partially
DATA Available by Available by Not presently Available by available by
BREAKDOWN voter precincts census tracts

available

voter precincts

census tracts

DATA AVAILABILITY Every 2 Every 5 Not presently Every 2 Every 5
FREQUENCY Vears Years available years years
EFFECT ON

TEMPORARY Tend not to Tend not to Tend not to

RESIDENTS be included Included be included be included Included
EFFECT ON ALTENS Excluded Included Excluded Excluded Excluded
EFFECT ON MINORS Excliuded Inclivded Included Excluded Excluded
EFFECT ON BASIC

ISLAND UNITS No Yes Yes Slight Yas
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reflect population shifts within a state and automatically eliminate those
ineligibie to vote.lg In contrast to total population, a registered voter base
would clearly accord substantially equal weight te the votes of all qualified
voters. Furthermore, use of registered voters as the population measure may
well provide an incentive for political parties and other organizations interested
in government to register voters and otherwise encourage greater participation

in the political process.

A potential problem invoived in the use of registered voters is the failure
of areas of declining population to purge or sliminate those not voting from the

voting lists. 0 I'his problem does not exist in states like Hawaill where persons

are automatically removed from the lists when they fail to vote in an eéection.m

Probably the biggest objection ic the use of a registered voter base is
that it excludes certain groups in the community that may deserve legislative
representation, such as minors, aliens, temporary residents such as transients
in the military who tend not to register to vete, and the pelitically alienated.
There may be those who argue on theoretical grounds that those who cannot
vete are still entitled to legislative representation through inclusion in the
spportionment base,zz In addition, it is alleged that a registered voter base
discriminates against certain sociceconomic groups who register to vote in lower
proportions than other groups. This assumption, however, is not conclusively
porne out by the available e:zvidence.gg In any case, possible hazards such as
this may weil be eliminated or substantially reduced by massive state voter
registration drives or by the built-in incentive o register under a voter regis-

tration apporticnment standard. 4

As mdicated above, registered voters is the apportionment base presently
identified in the Hawail Cens{imtmﬁ.za Because this measure of population was
the foundation for the 1973 reapportionment commission’'s work, continued
reliance on the registered voter count would insignificantly affect the basic
island aﬁiis.% The registered voter base remains a viable measure of

population for apperticnment purposes in Hawaii.
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Total Population. The U.S. Bureau of the Census gathers and

disseminates total population statistics. Until 1976, the Bureau of the Census
was authorized to conduct a decennial census every 10 years. In that year,
however, the Congress passed a statute authorizing a mid~decade census
starting 1985.27 Thus, starting 1980, census data will be available every 5

Vears.

The data generated by the federal census are broken down by census
tracts and enumeration districts which can serve as a basis for the construction
of representative districts. For the purpose of elections in Hawaii, however,
census tract boundaries do not presently coincide with those for election
precincts. Census data reported according to precinct boundaries can be
produced because federal statutes allow the states to specify the types of
population tabulations desired. States must make such a request to the census

bureau 3 years prior to the census.28

Use of a tfotal population base is justifiable on the basis of
representational policy. This is because any base other than total population
discriminates against some groups in the community. It is therefore argued that
all inhabitants of a state, regardless of their cifizenship or voting status,
deserve inclusion in the apportionment base. Under this line of reasoning, any
deviation from total population results in a distortion of representati&n.zg
Specifically. the total population figures derived from the federal census include
those in the armed forces and their dependents, transient persons temporarily

residing in a geographic area, aliens, and all miﬂors.ge

On  the other hand, use of a total population base where high
concentrations of aliens, children, or temporary residents exist may result in a
substantial distortion of the weight of votes cast for district representatives. A
district's population may be large but the number of persons actually voting may

he very small. &

As a consequence, In districts with eqgual populations, the
weight of a person’s vote is greater where fewer persons vote. Also, for those
who feel that elected officials should reflect only persons deserving of
representation or those with a real stake in governance outccomes, total
population as an apportionment base is viewed as a distortion of the legitimate

representation base of the state.

W
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Adoption of total population as the apportionment base would have an
effect on Hawaii's 4 basic island units. Present constitutional requirements for
apportionment based on registered voters allocated proportionately among the
island units tends to give Maui, Kauai, and Hawaili more representation per
capita than Oahu. That is because the registered voter rate is higher in
relation to total population on those islands. This phenomenon is indicated by

the following table.

THE PROPORTION OF POPULATION REGISTERED TO
VOTE IS HIGHER ON NEIGHBOR ISLANDS 3Z

Basic Island Unit 1968 1972 1976
Maui 41% 50% 52%
Kauai 42 51 53
Cahu 34 40 38
Hawaiil 44 51 52
Statewide 35 42 41

As a result, assuming the use of the method of equal proportions, total
population as the apportionment measure would change the present allocation of
elected representatives assigned to the island units. For example, based on
population data from 1976, Oahu would be allotted 42 seats in the state house of

representatives.gS Registered voter data from the same year would entitle Oahu

to only 38 of the 51 seats.34

result if the size or bicameral structure of the legislature were altered.

A proportionally identical apportionment would

Within each basic island unit, the total population apportionment base
would also affect the delineation of representative districts. For example, the
largest legislative district in terms of total population would be the area includ-
ing Schofield Barracks. That district would consist predominantly, if not
entirely, of military personnel who traditionally exhibit low voter registration

rates.

o)
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SELECTING THE APPORTIONMENT BASE

In summary, total population must be considered as a feasible mechanism
for representational apportionment. Starting in 1980, federal census data will be
available every 5 years and in detail sufficient for drawing district boundaries.
While on the one hand, total population has the advantage of not discriminating
against any group of residents, on the other hand it tends to distort the
representational process by equally weighting all persons, e.g., infants and
adults are counted the same. Adoption of the total population apportionment
base would change the present representational allocations among the basic

island units.

State Citizens. The Supreme Court has indicated that a state citizen base

may be the ideal measure of state populaf{ion.35

[t presents no danger of
grossly distorting the weight of votes or of excluding citizen groups which
deserve representation but who are ineligible to vote, such as minors. The
state citizen measure excludes aliens and tends not to include transient,

temporary residents.

Use of the state cifizen measure, however, has serious practical problems.
There is presently no available data that could provide accurate counts of how
many persons in Hawail gqualify as state citizens. A special state census would
be required in order to generate the information needed with adequate
frequency and with sufficient detail. Such a state census would prove to be a
costly undertakmg.% Problems with developing an accurate count would be
accentuated further by the complexity of formulating workable criteria as to who

qualifies as a state citizen.

Because data regarding stfate citizens are unavailable, it is not clear what
effect its adoption as an apportionment base would have on the basic island
units. One group that will have a substantial effect on present representational
allocations among the basic island units is minors. They are presently excluded
from the apportionment base. In contrast, the state cilizen measure counts
minors in the apportionment base. The inclusion of this large group potentially
could advantage an island with a high fertility rate. Available evidence
suggesis that minors will continue not to be proportionately located among the

basic island units. The birth rate is lowest on Oahu where most of the state’s
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residents live.‘?’? The inclusion of minors may significantly affect the

representational apporticnment among the islands in the future. Because the
current apportionment base tends to exclude transient military and other
temporary residents, those groups would also not affect the basic island units.
However, notwithstanding the effect on the various islands, districting
considerations accounting for where minors reside on an island may be

necessary with the state citizen measure.

The state citizen measure of population, while an attractive alternative for
apportionment purposes, is not a pragmatic option. A special state census is
necessary for generation of the types of information required. The alternative
would alsc affect present representational relationships among the basic island

units significantly .

Actual Voters. Use of an actual voter measure of state population
possesses many of the same practical advantages as a registered voter base.
The necessary statistical data are readily available from the state elections office
and are conveniently broken down by legislative disiricts. Figures are available
biennially and actual voting figures quickly reflect population shifts within a

state while automatically eliminating those not eligible o vote.

Some defend use of an actual voter base on the grounds that it provides a
more accurate picture of participation in the political process than any of the
alternative bases. They hold that voting is not only a right, but also a duty.
The nonvoter is, in a sense, "punished" for lack of political interest through
the curtailment of representation in the nenvoter's distrz‘ct.gg Those who favor
actual voters argue that use of a more inclusive population base accords the
votes of certain individuals greater weight than others simply because large

numbers of persons in their districts stay away from the polls.

Arguments for wuse of actual voters are countered by the advocates of
total population on the grounds that a legislator is the representative of all
members of a district. Under this reasoning, all inhabitants should be included
in the apporfionment base regardless of their voling status. Actual voter

counts exclude minors and aliens and tend to exclude temporary and politically

10
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alienated residents. Use of actual voter data may present the same danger of
discriminating against certain socioeconomic groups or racial minorities as a

registered voter base is alleged io do.39

Another major disadvantage of the actual voter count is the comparatively
unstable nature of these figures. The rate of voter turnout may vary among
districts depending on the particular election figures used. A natural disaster
or epidemic confined largely to a particular locale may prevent large numbers of
eligible voters from turning outl to vole and thus resuit in underpresentation for
those areas. Voters also tend to exercise their voting right in greater

proportion when highly controversial contests are involved.4e

Related to the stability of the actual voter count is its effect on the basic
island units. Voter registration rates tend to be higher on the neighboring
islands than on Oahu, and in addition the voter turnout on Kauai, Maui, and
Hawaii may also be higher than on Oahu. Presidential election year data
indicates that registered voters turn out to voite in higher proportions on the

neighbor islands.

REGISTERED VOTERS ON OAHU TURN OUT TO VOTE
IN LOWER PROPORTIONS THAN THE NEIGHBOR ISLANDS 41

Bagjic Island Unit 1968 1972 1976
Oahu 87.53Y 84 .04Y 84.97Y%
Hawaii g1 .77 88.01 86.85
Kauazi 91.33 9¢0.56 87.49
Maui 88,96 85.35 82.71

Dr. Dan Tuttle reports that the lower voter turnout on Oahu is explainable
because of the influence of migrants from the mainland and their
characteristically low propensity to vote. People in Hawail tend to vote in
higher proportions than in other states on the mainaind. Tuttle further
concluded that the low 1976 voter turnout on Maui reflects the island’s change in
voter population over the past few vears. Tutile expects Maui voting patterns
to more closely reflect that of Oahu because of the size of the mainland migrant
population there. This factor along with the low interest in the local elections

o

in that vear account for the poor showing of Maui v«:}'{efﬁ.% Thus, to the
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extent that the actual voter base differs from the registered voter base, due to
neighbor island voting trends, adopting that apportionment base would tend to

push representation away from Oszhu.

Few practical constraints to using the actual voter count of population can
be raised. The data are available freguently and in great detail. However,
actual voter data might not be the preferred apportionment base because of its
tendency to exclude numerous groups and to penalize those not exercising their
right to vote. The basic island units might also be significantly affected by a

change from the present registered voter measure to an actual voter count.

Eligible Voters. An eligible voter standard rests on the belief that only
those who meet a state's qualifications for voting deserve inclusion in the

apportionment base. The eligible voter measure is more inclusive than a
registered voter or actual voter standard and is not subject to fluctuations due
to the circumstances of a particular election. As a result, many temporary
residents, including fransient military personnel tend to fall within the
st.anf;i::u:'d.43 However, aliens, minors, incompetents, and felons are generally
not considered qualified vofzers.@ Adjusting for such excluded groups raises a

practical limitation to the eligible voter measure as an apportionment base.

The only direct method for determining the number of eligible voters is to
subtract those excluded from voting from total population figures. As indicated
above, federal census data will be available every 5 years beginning in [S80.
Such population information can be broken down by census tracts and
enumeration districts for the purposes of representative districting. Though
such census data can easily be adjusted for minors, comparable alterations for
aliens, mental incompetents, felons, and transient nonresidents may be more
problematic. Census tabulations do not presently account for felons or mentally
incompetent persans, but because they tend to reside in institutional settings,
it is likely that accurate adjustments are possible. In contrast, aliens and other
persons not considering themselves Hawail residents are not easily allocable to
the different electoral districts. Neither detailed information regarding alien
locational patterns nor estimates of those not intending to reside in Hawaii

permanently and where they live are presently available. The potential size of
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both these groups may significantly undermine the legitimacy of districting
boundaries based on estimates of where aliens and nonresidents are located.
Because of the speculative nature of such estimates, the eligible voter standard

may not be a feasible population base for apportionment purposes.

Adoption of the eligible wvoter measure would affect the present
apportionment of representation among the basic island units but it is not clear
as to what that magnitude would be., The direction of the effect, however, can
be inferred. Using the method of equal proportions, registered voter data, and
eligible voter estimates from 1970, the apportionment among the basic island
units was compar'ed.45 Adoption of an eligible voter population base would tend
to apportion representation toward Oahu and away from the neighbor islands.
For example, the 1970 vregistered voter base would have allocated 41
representative and 19 senate seats to Oahu while under the eligible voter count
the number of slots in the 2 houses would have been 42 and 21, respec%ively.ée
That the eligible voter base would tend to shift apportionment away from the
neighbor islands and toward Oahu is understandable since almost all military
47 The

strength of such an effect is not easily ascertainable because current

personnel, a group that tends not to register to vote, reside on Oahu.

breakdowns of eligible voter information is not available. What is certain is that
the eligible voter base would have a substantial effect on the politics of
representative districting. An indication of how much of an effect the eligible
voter base would have on districting is reflected by the fact that the number of
military personnel on Oahu egual more than one-fifth of the registered voters on
the isiand.48

There is currentiy no specific measure of eligible voiers in Hawaii. It is
possible to estimate, with fair accuracy, the count of eligible voters by
adjusting census population data. However, such estimates may prove ito be
inadequate for the purposes of drawing representative district boundaries.
Fewer groups would be excluded from the apportionment measure than presently
the case, If the eligible voter base were adopted. As a conseguence, the
eligible wvoter count might substantially affect the representational scheme

currently integrating the basic island units.
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Having determined its apportionment base and who are represented by
those public officiais elected in the state, a more detailed look at other elements
of the apportionment formula is in order. Given the tool for counting the
"population™ to be contained in a representational district, a next step involves
the drawing of the lines delineating district boundaries. It is to the concerns
created by how those district boundaries are drawn that the following chapter

turns.
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Chapter 7
APPORTIONMENT AND DISTRICTING

PART I. INTRODUCTION

The apporticnment process raises still other issues beyond those
conncerning the principle of egqual population, the range of variation in
population permitted, or even which measure of population is selected. A
remaining group of questions that have been touched upon in previcus chapters
involves representative districting. This aspect of apportionment is important
because districting and how it is undertaken affect the representation of
individuals, political parties, and other interests within the state. Districting
involves the drawing of boundary lines defining the geographic area from which

a public official is elected,

No districting plan can be strictly neutral with regard to all parties, for
the: drawing of district lines will always reflect the selection of certain values or
interests which are not based solely on population. Every line drawn on an
apportionment map makes one or more policy choices. For this reason, most
districting guestions are political in nature, reguiring resolution by the

individual states rather than legal determination by the courts.l

The issues regarding representational districting can be grouped into 3
categories, namely, district structure, electoral systems, and criteria for how
boundary lines are established. QQuestions involving district structure relate to
the controversy over single and multiple member representative districts.
Altheugh structural alternatives such as floterial districts and the place system
could be included in this discussion, they more properly should be viewed as
variations of the multimember district concept. Accordingly, treatment of
multimember districts in the text below generally refer with equal weight to

floaterial districts and the place system.

District electoral systems involve how those within the district elect their

representatives.  How votes are cast and tabulated provide the focus of the

99



REAPPORTIOHNMENT IN HAWAII

questions in this category. Four alternative voting schemes are considered. A
third set of issues deal with how district boundaries are drawn. FEven
acknowledging that the districting process inherently reflects political choices,
it may still be desirable to place limitations upon how those preferences may be
shaped. Districting standards guard against overt gerrymandering and a

number of guidelines are offered.

PART 1I. REPRESENTATIONAL STRUCTURE

Throughout history there has been considerable controversy over whether
a representative system should be based on single or multiple member districts,
and what the political effects of each are. Contrary to the popular view that
single-member districts have been the predominant types of district used for
election of American state legislators, the multimember district is in the

American tradition guite as much as is the single-member district.

The most recent survey of districting arrangements in use in the sta€e52
reveals that 26 states choose all their legistors from single member districts
exclusively. In contrast, while no states use multimember districts exclusively
in both legislative bodies, 9 rely on them exclusively for one house of their
legislature. Also, 18 states, including Hawail, use a combination of single and
muitiple member districts for their legislative bc»dies.3 The evidence indicates
that a majority of the states show a preference for single-member representative
districts. But a large number continue to rely upon districts with more than

one representative.

in the State of Hawail, multimember districts traditionally have been an
scceptable structure for representative districting‘% For example, until 1370
when federal law mandated the formation of single-member districts, the state's
2 congresspersons were elected at-large throughout the Stat@5 and the state's
elected school board is still composed of members who represent large
multimember districts.g Most debates regarding districting in Hawail, however,
have involved the state legislature. Both the 1868 Constitutional Convention and

the 1973 reapportionment commission concluded that a combination of single and

3
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multimember districts was most appropriate given the state's demographic
characteristics. Single-member districts were preferred where homogenecus
socio-economic communities were geographically separable from adjoining areas
and multimember districts would cover inordinately large land areas that were
sparsely populated. Some multimember districts were desirable in order to
prevent dividing areas with substantial community homogeneity, to minimize
arbitrary boundary delineations, and to account for the mobility of people in a
rapidly growing area.7 It is within this context that the questions of

representational structure arise.

Whether to create single or multiple member districts can be a subject of
considerable controversy. Unfortunately, there is very little empirical evidence
to support the arguments for or against either alternative, although the follow-
ing discussion atiempts to present the evidence that does exist. For the most
part, it is not known what the practical effects are of using one districting

arrangement rather than the other.

Most of the effects commonly alleged to follow from the use of single-
member districts, in contrast to multimember districts, are actually due simply
to the smaller or less hetercgeneous nature of the single-member district, rather
than to the fact that only one representative is apportioned to the district.
When discussing single and multimember districts, it can generally be assumed
that, in any state with an elected body of a limited size, multimember districts
will be larger and encompass more diverse interests than will single~member
districts. This close interrelationship of what are actually 3 separate district
characteristics~-~size, degree of heterogeneity, and number of legislative
representatives--should be kept in mind when evaluating the following claims

regarding the effects of single and multimember districts.

In evaluating single and multiple member districts, a number of issues
regarding the representational process are significant. One question involves
whether the number of persons elected structurally affects the relationship
between the representative and the representative's constituency. Another
relates to whether the structure of the representative district influences how

public officials view the problems they face. The district structure may also
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make a difference in how effective pressure groups and political parties are with
those elected. Another issue invoelves the type of effects the structure may
have on who gets elected. Would minority group representation affect the
district structure? Still another factor is whether the tendency to gerrymander
is related to whether single or multiple member districts are adopted? Each of

these gquestions is addressed separately.

DISTRICT STRUCTURES AFFECT THE REPRESENTATIVE PROCESS

Impact of District Structure Single-Member Districts Multimember Districts

Representative/constituent - closer representative - increased represen-

relationship

Representative view
cf problem

Pressure group and
political party
influence

Effect on election
characteristics

Minority group
representation

ties to constituents

representative morve
vigible

narrow concern for
local issues

representatives less
dependent

organizations are
weakened

greater emphasis on
voter personality

simpie ballot format

represeantation for
minerity areas

discourage minority
parties

i
L
[

tative independence

alternative access
points to political
process by consti-
tuents

breoader perspective
of larger issies

greater representa-—
tive reliance

stronger organiza=-
tioms

attracts better-
qialified candidates

election emphasis on
issues and pariies

possible greater
voling power

potential for party
sweeps

allow multi-party
svstem

dilutes minority
strengtih
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Opportunities for ~ more susceptible ~ less opportunities
gerrymandering to gerrymandering for gerrymandering

Legislator-Constituent Relationship

One of the most common arguments offered in favor of single-member
districts is that they promote a closer relationship between legislator and
constituent than is possible in multimember districts. It is held that a singie
district representative is more "visible” to constituents and can more easily be
held accountable to them at the polis than can the several representatives of a

multimember district.

There is little, if any, evidence to support these arguments however.
Interviews with legislators in states which have either decreased the size of
their muitimember districts or switched to single-member districts appear to
support the claim that representatives of smaller districts are forced to be more
responsive to the desires of their constituents. On the other hand, some
legislators are less pleased than others with this aspect of single-member
districting because an Increase In constifuent pressures lessens their
independence. This concern can be perceived in ancther light. To the extent
that district pressures are parochial and inconsistent with needs of the larger
political body, ciose dependence wupon district constituents mayv not be
desirable. Other legislators view the dependence on constifuenis as a
strengthening of the representative system. Still, it may be argued that when
the citizen has 2 or more district representatives the citizen has greater access
toc the political process than when there is only one r‘epresen{ative.g The lack
of empirical data in this area does not allow for more than an arguably
theoretical basis for siating that officials elected from single-member districts

are more respensive than their counterparts selected at-large.

View of State Problems

While small single-member districts may offer the advantage of providing a

close relationship between volter and legislator, this relationship may fend 1o be
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concerned with local issues only and to ignore the broader issues facing the
state. In particular, it may f{ragment the approach to statewide economic
assistance and improvement programs. Legislators may tend to judge major
legislative issues in terms of merely narrow local interests rather than in light
of the best interests of the state as a whole. A representation system con-
sisting solely of single-member districts would tend to create represeniatives
responsive only to the problems and needs of a very small part of the total
population. Fairly included under such a belief would be the related worry that
a system of single-member districts may tend o encourage the building of
personal, small community political machines and discourage representatives
from coping with larger problems of general concern to the state or with large
groups within the state. It may inhibit the building-up of cohereni political
party organizations which may demand same loyalty of individual representatives
on major issues. It may also weaken the decision-making body itself because
representatives loyal to different interests and with narrow perspectives may
tend to abdicate their responsibility for determining matters of major m{erests.g
Such contentions, however, cannot be documented by conclusive empirical

evidence.

Pressure Group and Political Party Influence

Because single member district representatives tend to have a more direct
relationship with their constituents, it is claimed that they are less dependent
on any political party and more amenable o interest group pressures than are
the representatives of multimember districts. Since the representatives from
the small constituency are usually forced to have a more local point of view and
tc serve local interests more carefully if they are to survive at the polls and
since such legislators usually have closer personal ties with their constituents,
they usually feel a greater responsibility to them but less responsibility to any
party organization outside their own district. This in turn makes them more
susceptible to the demands of pressure groups--particuiarly those groups which
are pz*ésumed to be strong in their disirict. As a consequence, it is further
argued that parties tend to become weak, decentralized, and undisciplined. It

nhas been contended that the large district is desirable in order to sirengthen
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parties, promote party discipline, and, thereby, enable the majority party not
only to enact its program but also to be held responsible for that program at the
pOHS.}G In an attempt to predict the effects that changes from multiple to
single-member districts have on party unity, one researcher concluded that as
officials become more responsive, it is likely that there will be a decline in the
unity within each party and also within metropolitan representative delegations

as a whole. i

Such predictions are highly speculative. There is no evidence to prove
or disprove such an argument. There is no collection of conclusive data, for
example, proving that legislators from single-member districts are more subject
to the influence of pressure groups than are those from multimember districts.
Indeed, no one has ever devised an objective measure for the infiuence of
pressure groups on legislators. On the other hand, an old study in Indiana
actually contradicted the claim that multimember districts foster greater party
cohesion and loyaity in the legislative party than do single-member districts.
During sessions on roll calls which were clearcut party-line votes, Indiana’s
single-member district legislators supported their political party as consistently
as did multimember district legislators. In fact, in one session the Marion
County delegation (Indiana's largest multimember delegation} was distinctly less
loyal to the party than were its single~-member district c:colleagues.E‘2 Obvwviously,
in most states the influence of pressure groups and political parties on
legislators will depend on many factors other than simply the structure of its
representative districts. The outcome may depend on a number of factors other
than districting--gubernatorial leadership, the skill of party leaders, local and

factional developments, and electoral trends.ig

Effects on District Elections

The number of representatives apportioned to a legisiative district is
alleged to affect several aspects of the electoral process in the district. First of
all, multimember districts are assumed to attract better-qualified candidates to
run for legislative office than single-member districts. If true, this is likely
due simply to the larger population of the multimember district and the

corresponding greater supply of able potential candidates.
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Secondly, it is argued that in single-member districi elections, there is 3
greater emphasis on the candidates personally, while in muitimember districts
elections focus atfention on parties and issues rather than on personalities.
This, in turn, is supposed to be due in part to the long ballot in multimember
districts which makes it difficult for voters to adequately discriminate among the

individual candidates and thus forces them to rely more on party labels.

On the other hand, & multimember district ballot with a large number of
legislative candidates, in addition to the other offices being voted on in the
same election, makes a rational choice by the voter difficult if not impossible,
This is especially true in the primary elections where the number of candidates
normally will be far larger than the number of persons to be nominated. A
iengthy and cumbersome ballot greatly weakens voter control over the
nomination and election of legisiators, and places a premium on ballot position,
name familiarity, party label, or newspaper and other interest group
eﬁdorsemen{.% Such effects, however, are likely fo have less significance the

smaller the size of the multimember district.

Finally, another aspect of the electoral process alleged to be affected by
the number of district representatives is the voting power' exercised by the

: o . 15
electors in each district. In the case of Fortson v. Dorsey, ™ the appellees

argued that the voling weight of electors in the multimember districts was less
than that of voters in single-member districts. However, in the Hawail case of

Burns v. Richar‘dson,lé the plaintiff argued exactly the opposite, that voters in

member districts. The brief for Geverncr Jochn A. Burns cited the ¢pinion of a

Pennsvivania disirict court on this issue:

...each voter should participate in the selection of one of the
representatives only. For since the persons elected are to comprise
a boiled down reflection, as it were, of the larger electorate, and
since each of them, therefore, in a very real sense stands in the
assembly in the place of a group of voters, it would appear to
interfere with and dilute the wvoting rights of others for a voter to
participate in the election of more than one representative.
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One researcher has devised a mathematical measure of effective voting
power in an atfempt to demonstrate that districting sysfems using a mixture of
single and multimember districts, or multimember districts of different sizes,
produce inequities in the voting power and representation of c:‘a:izens.18 The
researcher claims that when multimember districts are granted representation
proportional to their populations, they are actually being given more
represeniatives than are necessary to compensate for the decrease in the

mdividual citizen's voting effectiveness. The researcher concludes fd:zau::19

Legislative systems employing districts electing different
numbers of representatives inequitably allocate greater voting power
to voters in the most populous districts. This discrimination, which
is inmherent in all such systems, is proportional to the square root
of the district population and may easily reach the magnitude of a
constitutional deprivation.

However, in lght of the U.S. Supreme Court's approval of multimember
districts, it may be assumed that this claim of unequal voting power in mixed
districting systems is more a matter of theoretical mathematics than of

constitutional or political conseguence.

Representation of Interests

The type of district used in a state apportionment plan is alleged to affect
not only the voting power of individual citizens, but also the representation of
political, social, economic, and racial groups in a state. On the one hand, it is
claimed that muitimember districts produce legislators more representative of
different group interests than single-member districts, when used in
conjunction with certain electoral systems, such as proportional representation
or cumulative wvoting. However, when used in conjunction with the simple
plurality electoral system (presently used by all states with multimember and
single-member districts, except [llinois), recent evidence indicates that single-

e ) . o . 20
member districts may vield the more "representative’ legislatures.

The recent claim that single-member districts assure the election of

persons representing a wider variety of interests than is likely in multimember
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districts is most obviocusly true in the case of party representation, although
the effect varies widely among certain states. One study examined the actual
electoral results over a decade in 3 states which used multimember districts
during the past decade-~Indiana, Michigan, and Ohio.21 All are {wo-parly
states in which party sirength is very evenly matched, although some of the
multimember districts were one-party dominated. In Indiana, only 4 out of 45
multimember elections in the study period split partywise. In Michigan, all of

the 85 multimember district elections of the past decade were party sweeps!

In contrast, election resulfs in Ohio's multimember districts over the same
decade indicated fairly wide representation of both political parties. Twenty-
seven of Ohio's 639 multimember district elections split most of the time between
the 2 political parties. What accounts for the differences in multimember district
election results between Indiana and Michigan on the one hand, and Ohio on the
other? The most likely explanation is Ohio's office-block style ballot which
offers no opportunity for effortless straight ticket voting as do the ballots in
the other 2 states. It might also be due to less partisanship on the part of the
voters in Ohic, or a closer match of the parties within the districts. The author
of the 3-state study concluded that a party sweep is the usual occurrence in
multimember districts, but the frequency depends upon the balance of party

strength and the amount of straight-ticket voting.g

An analysis of Hawaii's electoral results reveals that Hawaii's mulfimember
district elections follow much more closely the pattern of Ohio, than of Indiana
or Michigan (see Appendices E and ¥F). Twenty-six out of Hawail's 97
multimember district elections for the house of representatives since 1968 split
partywise, allowing some minority representation. Similarly, in contrast, 5 of
the 19 single-member district seats were won by a member of the state's minority
party. For the senate, 9 out of 21 multimember district elections, or 43 per cent

were split between the 2 major parties.

Although majority party sweeps in multimember districts do appear to be
the rule in several mainland states, it is clear that in Hawaii multimember
districts tend to produce legislative delegations representative of both pelitical

parties. This may be due in part to the relatively small size of our multimember
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districts, the well-informed nature of our electorate, and our office block style
ballot, all of which tend to increase voter discrimination and prevent the "blind"

straight ticket voting which produces party sweeps in other states.

In a second area regarding minority representation, it has often been
asserted that single-member districts discourage minor parties and promote a
strong two-party system, whereas multimember districts allow the development
of a multi-party system. Single-member districts are said to discourage a multi-
party system from developing because only 2 parties can contend for electoral
victory with any hope of success. Therefore, it is argued, the 2 major parties

are strengthened while minor parties are destroyed.

The historical evidence, however, does not support the proposition that
single-member districts strengthen the two-party system. [t appears Instead

that:zg

...while single-member districts discourage the development of
multi-party systems, they may not contribute to maximizing
competition between two parties but rather tend to become dominated
over long periods of time by a single party.

In addition, there is no evidence that muitimember districts result in
encouraging third parties or in weakening the two-party system. The states
using multimember districts tend not to have multi-party systems, while New
York, one of the few states using single-member districts exclusively, has long

had a strong third or often fourth party on its ballot.%

The effects of single-member and multimember districts on the party
svstem depend partly on what voting system is used in the district. A system
of proportional representation in a multimember district is indeed likely to
encourage the development of minor parties, but when coupled with the simple
plurality election, multimember districts appear no more likely than single-
member districts to foster the growth of minor parties. In fact, if a minor
party's electoral strength is concentrated geographically, it may have a better
chance of winning a few seats under the single member than under the

multimember system. Moreover, the rise and growth of a two-party or a
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multi-party system depends not only on the number of legislators chosen in a
district, but alsoc upon the voting system used to elect those legislators and

other factors as WeB.ZD

Thirdly, the effects of single and multimember districts on the
representation of social, economic, and racial groups is a difficult area of
interest representation o measure. In mainland counties containing a
substantial proportion of Negro voters, single-member districting appears to
ensure the election of a greater number of Negro legislators than likely under
at-large electicns. In metropolitan counties in Gecorgia, Qhic, Tennessee, and
Texas, changes to single-member districting resulted in a substantial increase
in the number of Negro representatives elected to office. There are differences
of opinion, however, about how this actually affects the influence of Negro
citizens in the legislature. A study of a large multimember district in Florida
(Dade County) came up with the noteworthy finding that some Negroes in that
area are opposed to single-member districting because under such a plan they
would achieve a few Negro representatives at the price of an equal or greater
number of highly conservative white legislators from other areas in the

26
county.

In addition to the broader representation of partisan and racial interests,
it is argued that single-member districts will assure representation of a larger
range of sociceconomic interests than will multimember districts. To the extent
that the 2 political parties represent different sociceconomic interests, this may
result from the greater balance in party representation that results from the use
of single-member districts in some states. Furthermore, single-member
districts, together with residence requirements, forces both parties to nominate
candidates who are more heterogeneous in gecgraphical and sociceconomic terms.
One of the effects of single~-member districting in Davidson County (Nashville),
Tennessee was to break up a concentration of legislators who had resided in the
wealthiest part of the city. Districting tends to assure the representation of a
wider wvariety of interests, and enhances the prospects that metropolitan
delegations will be more heterogenecus in sociceconomic as well as racial

3FT

ferms.
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Op portunities for Gerrymandering

A common criticism of single-member districts is that they are more
susceptible to partisan gerrymandering than are multimember districts. This is
trize In the sense that use of small single-member districts requires the drawing
of many more district lines than does the use of a few large multimember
districts. This is particularly a problem in crowded metropolitan areas, where
therre are often no jurisdictional lines or other relevant criferia on which to base

district lines. 28

There  prebably are insurmountable obstacles to ideal
apportionment in a megalapolis, but one possibility is the use of
several rather medium~sized multi-member distriects, as illustrated
by Multnomah County |[Oregon]. Whether those districts are any less
artificial than would be sixteen single-member districts is dubious
but surely it is easier to draw five districts, somewhal regionai,
with more objectivity than sixteen SMD's [single member dis-
tricts]}.... (Emphasis added)

*

In iis own way,

gerrymander. This possibility was acknowledged by the Supreme Court in

multimember district can alsc result in a partisan

an

P

Fortson v. Dorsey™ when it stated:

Tt might well be that designedly or otherwise, a multimember
apportionment scheme, under the circumstances of a particular case,
would operate to minimize or cancel out the voting strength of racial
or palitical elements of the voting population.

It can be argued, however, that "The larger and more visible the district. .. .the
more the districting process is subject to popular inspection, and thus, to some

&
degree of popular contrel. .. .”“}G

Another consideration is that population changes will more drastically
affect the boundaries of many small single-member districts than would be true
of a few large multimember districts. This means that if small single~-member
districts are employed, more frequent reapportieﬁménts and redistricting wiil be
required. Each revision of district boundaries will offer additional opportunities

for gerrymandering, while rapid population shifts mayv create serious

uwsd
oo
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inequalities among the districts before the decade is over and it is time to

redistrict.

It is evident from the above discussion that both single-member districts
and mulffmember disiricts have certain advantages as well as disadvantages.
Neither system is ideal. Any choice between the fwo will necessarily be based
on the convention's answers fo questions of public policy. Perhaps the most
realistic approach to the gquestion of single and multimember districts is to admit
that neither arrangement in and of itself is an effective guarantee of equitable
representation. FEach possesses the potential for inequitable treatment of the
various individuals and groups comprising the constitfuency. In addition, the
results of either tvpe of district are due in large part to the influence of many
factors other than simply the number of legislators apportioned to a disirict.
Some of these other influences are the homogeneous or heterogeneous nature of
the district, the size of the district in terms of its population, the degree of
political competition within the district, the electoral syvstem used, and even the
type of electoral bhallot used. Any attempt to structure an adeguate
apportionment system requires an awareness of these many interrelationships
and their bearing on the represeniziive nature of the entire apporiionment

system.

PART III. ELECTORAL SYSTEMS IN
MULTIMEMBER DISTRICTS

An electoral system determines which candidates are elected when the
voters of a district have cast their ballots. That is, they establish the ground
rules as te how citizens vote, how their votes are tallied, and which candidates
are victorious. Though conceptually, electoral systems are independent of how
districts are structured, meaningful discussion of alternative systems only
applies to the multimember district setting. This is because only one scheme,
the single-ballot-plurality vote, can be used in both single and multiple member
districts. Other electoral systems can be used only where multimember districts
allow more than one candidate to be elected. Together with the single-ballot-

plurality system, 3 different voting schemes are exXamined in this part. The 3
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alternatives--the limited voting scheme, the cumulative voting system, and the
proporticnal representation alternative--are designed to increase the oppor-

tunities for minority representation in a multimember district.

Single-Ballot-Plurality System

The single-ballot-plurality vote allows each person to vote for a number of
candidates equal to the number of seats apportioned to the district. The
candidates with a plurality of votes in the district are elected. In an at-large
election using this system, the party that wins the district, however closely,
gets all the representation. There is no possibility of minority party
representation. On the other hand, in multimember districts using the place
system it is possible for the candidates of more than one party fo win seats in

any given election, particularly if the seats are listed separately on the ballot.

There are 2 variations of the simple plurality system presently in use in

multimember districts:

(1> At-Large Election--This version of the plurality electoral
sysftem reguires all candidates in a multimember district to
run against the entire field of candidates. Those receiving a
simple plurality of votes for the number of seats available are
elected (used in Hawaii).

(2) Place System--Coming into more widespread use in
multimember disiricts is the "place” method, which reguires
that each candidate reside in a subdistrict which has been
allocated one of the district's seats. The candidates who each
receive the highest vote for the specific places for which they
are running are elected, although they are voted on by the
electorate of the entire district. (See chapter 2 of this study
for a more detailed explanation of this system.)

Limited Voting

This system derives its name from the fact that it lmits each elector to
voting for a number of candidates which is less than the number to be elected in

the elector’s district. For example, in a 3-member district, each elector would
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be entitled fo cast 2 votes. The obvious purpose of the system is to provide
legislative representation for the largest minority or mineorities in each district.
Whether it does, in fact, do so depends upon how large the minority party is,
how disciplined it and the majority are, and how many candidates each party

<

offers for the 3 sez;‘d:s.di

No state has ever adopted fhe limited voting system for the election of
state legislators, although it is used to elect various county commissioners and
city councits. In a sense, many multimember district voters in Hawaill informally
utilize such a system by refraining from casting all the votes they are entitled
to, with the intent of giving greater effect to the votes cast for their favorite
candidates. Such a technique, often called "plunking’, may be an awkward way
of weighting one's vote, but it is certainly legally nermissible and politically

justifiable, 2

Cumulative Voting

Unlike imited voting, this system allows voters Lo cast a number of votes
equal to the number of seats apportioned fo their district and to divide these
votes in any way they choose. For example, if 3 representatives are to be
elected from a district, voters can cast all 3 of their ballots for one candidate,
or 2 for one candidate and one for ancther, or one for each of 3. Under this
method, in most districts the stronger party elects 2 members and the minority

party is virtually guaranteed a member in each district.

The purpose of the cumulative voting sysiem is to facilitate minority party
representation.  In lilinois, where this system has been used to elect the house
of representatives since 1872, "[iit has in fact worked to ensure minority party
representation, and very few districts have ever been swept by one pariy.”ag
However, a heavily criticized feature of the sysfem is that it tends to reduce
compefifion in the general election. Like the limited vole, il makes a party's
success depend upon its nominating just the right number of candidates and

‘ . . . ) . 34
upon its suppaorters casting thelr voles according to msiruclions. ’
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Propbrtionai Representation

Under this system, a party wins a proportion of representation roughly
equivalent to its proportion of the popular vote. It is believed fto assure an
almost perfect proportional reflection of the preferences of various groups and
diwisions in an electorate. For example, if used to elect a state legislature, all
candidates could run at-large throughout the state or be grouped in
multimember districts. Voters would rank the candidates in order of
preference, and candidates polling a predetermined quota of the votes cast
would be elected and their excess votes counted for second choice candidates
and so on. This allows the electors a free choice among candidates without
dissipating their votes. 39

No form of proportional representation has ever been used for the election
of state legislators. However, in American cities in which the system has been
used, it has generally produced the result that it was designed to produce--it
has usually elected a city council that represents various shades of opinion in
the city.SG However, the system is criticized for producing long ballots, and
highly complicated tallying, and for threatening to splinter the 2 major parties.
Also, precisely because it does yield a more accurate representation of the
diverse groups in the political community, a proportional representation system

tennds to reduce legislative majorities.

In summary, preference for the single-ballot-plurality system or one of
the other 3 alternatives presented depends upon a policy choice between 2 types
of democratic sysiems.g? The single-ballot-plurality system used in a general
election results in the formation of a stable majority supporting the outcomes of
the political and government processes. Minority groups in the electorate are
blanketed by such a majority because those groups had and lost their
opportunity for making themselves into a plurality or majority during the elec-
tion process. In contrast, the 3 voting schemes increasing the opportunities for
minority representation offer a system of changeable but continuing legislative
minorities. Their primary function is to reflect and secure expression of the
group divisions of opinion in the electorate and only secondarily te produce

majority support for the conduct of government.
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PART IV. DISTRICT BOUNDARY GUIDELINES

In addition to specifying the type of district to be used for the
apportionment and election of public officials, an apportionment formula may also
include additional provisions designed to guarantee a fair and equitable
districting process. Hawaii's present constitution includes provisions as to how
legislative district boundaries are tc be drawn. In parf, such districting
standards are necessitated by the constitution's caill for periodic redistricting
by a reapportionment commission. The commission is presently vested with full

38 and the standards can be

power to redistrict the seats of the state legislature
seen as guidelines in how it can accomplish that task in a nonarbitrary manner.
Although such districting guidelines apply only to those elected to the state
legisiature it is possible for similar standards for other elected bodies to be
developed and inserted into the sfate constitution. It is therefore worthwhile to
examine the alternative types of districting guidelines that minimize the potential

for gerrymandering district boundaries.

Generally, there are 2 alternative constitutional strategies for
representational districting. First, the constitution can fix representative
district boundaries. That is, the details of each district's borders can be set
out specifically through a constitutional provision. Secondly, the constitution
can provide for general criteria as to the manner in which boundaries of
representative districts are to be drawn. It is this second approach that was

adopted by Hawaii's 1968 Constitutional Convention.

It is generally cautioned that legislative districts not be permanently
frozen in the constitutionn. Instead, most apportionment authorities advise that
the power of fixing district boundaries be assigned to the state's apportionment
agency, whether this be the legislature, an executive officer, or a commission.
Unless this power is s¢ granted, it may be impossible in the future to achieve
pericdic reapportionments which conform to the Supreme Court’s "one-man, cne-
vote™ ruling. This is particularly true in the case of small single~-member
districts. When district boundaries are frozen in the constitution, any
redistricting change needed to accomplish eguitable reapportionment must go

through the lengthy constitutional amendment process. The undesirability of
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fixing district boundaries in the constitution has been pointed out by the

National Municipal League in the commentary attached to its Model State

Constitution: 39

One cardinal rule is that the geographic boundaries of
legislative districts should not be permanently fixed in the
constitution because of the mobility of Americans. Whatever system
is used, it should be one in which needed changes can be easily made
following every decennial census.

The major argument offered in favor of permanently fixing district Iines in
state constifutions is that this practice eliminates all opportunity for
gerrymandering districts at the time of each decennial census. However, the
inequities fostered by inflexible districts which cannot be periodically redrawn
to accommodate population shifts within a state are sure to far outweigh the
slight opportunities for gerrymandering under a constitutionally prescribed
periodic redistricting svstem. [t must be noted that in contrast, such
arguments against constitutionally fixing boundaries for legislative districts may
not apply with egual force where congressional or other elected bodies are
concerned.% Regardless of the argument's applicability to other elected
bodies, it is still more important to review the kinds of criteria for drawing
legislative district boundaries that may be desirably set out in a state

constitution.

The delneation of district lines, whether done by a constitutional
convention or by a designated apportionment agency, involves a consideration of
political forces. As the Supreme Court noted in Reynolds v. S8ims,
"Indiscriminate districting without regard for political subdivision or natural or
historical boundary lines, may be little more than an open invitation to partisan
gerrvmandering . ndl It is thus important that nonpartisan standards be used for

the drawing of district lines.

In Hawaii, the standards added to the staie constitution after the 1968
Constitutional Convention c¢an be broken down into 2 groups--absolute
restrictions and decision-making {:ﬁnsidera{iens.42 The absolute restrictions on
how the designated apportionment agency establishes representative districts

43
are.
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Legislators must be apportioned among the basic island units
by the method of egual proportions.

r"\
o
et

(23 No district shall extend bevond the boundaries of any basic
island unit.

(3) No district shall be so drawn as to unduly faver a person or
political faction.

{4y Except in the case of districis encompassing more than one
island, districts shall be contiguous.

{5} No more than 4 members shall be elected from any district.

Four other guidelines fall within the nonmandatory category. A committee
report from the 1968 Constitutional Convention explains that they are criteria
"that should be considered in any decision concerning districting and thal the

balance be struck among them is a mafler for case hy case deierminaii@n”.éﬂ

The 4 standards state:é{:j

{1) Insofar as practicable, districts shall be compact.

(%) Where possible, district lines shall follow permanent and
easily recognized features, such as streets, streams, and
clear geographical features, and when practicable shall
coincide with census tract boundaries.

{3} Where practicable. representative districts shall be wholly
included within senatorial districts.

{4 Where practicable, submergence of an area in a larger district
wherein  substantially different socio-economic  interests
predominate shall be avoided.

Prior to 1968, the Hawaii Constitution contained no such guidelines for drawing
district lines. fhe reasons for including such provisions require &

consideration of many factors.

First, legislative districts in Hawail were traditionally based on "ahupuaa’
and similar historic political and land divisions. Such means of districting had
several disadvantages. Traditional Hawaillan land divisions did not coincide with
federal census tract lines. They therefore dictated to a certain extent the
population base which the state could use for apportionment purposes. 5o long

as district lines did not coincide with census lines. accurate use of federal

M
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census data for apportionment purposes was impossible. In addition, even
where apportionment was not based on census population figures, district
boundaries comparable with those used in Census Bureau publications were
useful in correlating age, race, occupation, income, and similar data with voting
behavior‘il? Definite, easily observable boundaries were important for the
collection of accurate statistics. However, many of the political and iand
divisions were bounded by imaginary lines cutiing across cane llelds or through
the middle of ¢ity bloecks. The U.S. Bureau of the Census refuses to use those
boundaries for statistical purposes bhecause of the difficulties involved in
collecting accurate data from such areas. This was because streets, streams,
major mountain ridges, and permanent fences are regarded as more suitable

boundaries for statistical parposes.%

Since 1968, Hawait's political boundaries have been drawn for the most
part te follow distinguishable landmarks such as streams, streets, mountain
ranges, and other geographical ch&;‘actmﬁsties.ég However, the political
boundaries adopted under such guidelines still are not identical in all instances

with those lines delineating federal census tracts.

Second, as a further guaranfee of equitable districting, if has been
suggested that a state's apportionment formula specify a maximum number of
legiislative representatives allowable to any muliimember distﬁct.w Growth in a
district's population beyond this point would require subdividing the larger

district into 2 smaller multimember disiricts.

The purpose of such a provision is to guard against the future
development of ocut-sized multimember districts which place an undue burden on
the individual voter. For example, the National Municipal League notes that
multimember districts in some heavily populated areas may betfer avoid the
hazards of gerryvmandering than the single-member districts officially

recommended in their Model State Constitution, but that "Voters should not,

however, be called upon to pass judgment on more than three or four legislative

. 5l
positions . "
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Is there an optimum size for multimember districts? One researcher feels

that: 52

Too small a number of members (2 or 3) mav not provide for the
effective representation of the varied interests of constituents and
may be more subject to single-party sweeps. A very large number of
members (7 or more) may make it difficult for voters to distinguish
the records for individual members and to make an informed choice
among candidates.

The view of 2 prominent writers in the area of districting is that a district
should be subdivided whenever it is entitled o 4 or 5 legisiative members, but
that districts in metropolitan areas of from 2 to 3 members are superior in many
respects to single~-member districts. Their opinion is that each legislative
district should be "large enough to provide wvisibility for its district lines and
for its legislative delegation, but without becoming so large that the voter is
faced with the long ballot problem of voling for eight, ten, fifteen or twenty

members of the Iegi:-sl:at*wire”.53

Of the 22 states using multimember districts in their lower house of the
legislature, only 8 have districts containing 7 or more seats. Among them,
Washington and Vermont stand out with 13 and 15 seats, respectively, in their
largest districis.54 Like Hawaii, 12 state legislatures have lower chambers with
4 or less representatives in the largest districts. The smaller-sized
multimember districts would require that districts be appropriately subdivided
when justified by substantial population growth, and would guard against the
natural tendency of apporticnment agencies fo continue increasing the number of
representatives  allotted to a district rather than perform the necessary

redistricting function.

Third, gerrymandering is, in the very narrowesl sense, the drawing of
legislative districts s¢ as to maximize the electoral strength of a particular
group, normally the dominant political party in the state. Gerrymandering can
be accomplished in 2 ways: (I} the opposition party's vote can be spread out
among a number of districts so that the party can carry few, il any, districts;
or {2) the opposition party's vole can be concentrated in a few districts so that

its strength will be dissipated in the form of large electoral margins in these few

oY
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districts.55 Through use of these 2 devices, districts can be constructed that
are absclutely equal in population but which unduly favor one political party or

another.

"Compactness” and “contiguity” are 2 common districting standards
mentioned in constitutions and in sfatutes. Compactness generally means
consolidated rather than spread out, or square or circular rather than long and
skinny. However, no¢ precise geometric measure of compactness has heen widely
accepted. Contiguity, on the other hand, refers to the requirement that each
district be a "single land parcel”, so that a person can travel from any one
point in the district to any other point without going through another
district.56 Both of these standards have been acknowledged by the U.S.
Supreme Court to be legitimate districting considerations. Since 1968, the
state's constitution has included a provision requiring that legislative districts

be compact and contiguous.

Finally, some authorities have held, that compactness and contiguity
safeguards against gerrymandering have not been very effective, and that what
15 needed is a constitutional statement of more specific standards with which to
limit the discretion of the apportionment agency.S? The only specific districting
standard available, however, appears to be the population deviation requirement
discussed in an earlier section of this study. There is no¢ such precise
percentage measure of deviation from a standard of compactness, although
contiguity appears to be sufficiently precise to permit its application without

difficuity .8

Specifying the observance of political and land division lines or federal
census tracl boundaries in drawing district lines and establishing a maximum
size for multimember districts in the state constitution may be regarded as
additional safeguards against gerrymandering. A variety of other approaches
are also being used in the different states. The Delaware Constitution has
specified that each legisiative district be composed of contiguous territory, be
bounded by ancient boundaries, large roads, streams, or other natural
geographical features, and nol be so creaied as to unduly favor any person or

political parfy. An Indiana statute has provided that counties may be joined to

b2l
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form a house district only if they have similar social, econcmic, and geographic
interests. A New York constitutional convention recommended that the

constitution say simply that "gerrvmandering for any purpose is prohibited”.Bg

In Hawaii, the state constitution contains 3 guidelines designed {o serve
the same function. Individuals and political groups cannot be unduly
advantaged by the redistricting process and representative districts are to be
contained within larger senstorial districts where possible. Furthermore,
discrete, minorily, sociceconomic groups are protected against being submerged
in large representative districts. In spite of their constitutional status,
however, it remains to be seen whether such imprecise restraints against gerry-

. . . . e .60
mandering will be subject to rigorous judicial analysis.

Utilization of modern computer technigues to assure proper groupings of
citizens into compact and contiguous disiricts has been suggested as perhaps
the surest way 1o minimize opportunities for partisan gerrvmandering. Develop-
ment of such technigues is being carried cut by the National Municipal League,
as well as by other individuals and groups. However, it must be remembered
that it is impossible to devise a politically neutiral apporticnment and disiricting
system. Even the decision o<onn which of the computer programs o use is
basically a political judgment, for certain iypes of political values are more
rezdilv given expression in one tyvpe of computer program than in another.
Computer programs explicitly and implicitly promote particular values. Once
political judgments have been made, only then is reliance on the compuler

possibie.gl

It will always e impossible to  complelely  eliminate 21 political
considerations from the apportionment and districting process, for this process
is by ifs very nature political. The significant guestion is not whether there is
politics in reapportionment. Rather, the gquestion is how much politics in

elation to the other factors influence the decizions. A well-thought out

"%

constitutional apportionment and districting f{ormuls can do much to linit the
infivence of narrow partisan interests and to ensure that Hawaii's districting

system will serve the best interests of all the people of the state.
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Chapter 8
MACHINERY FOR APPORTIONMENT

PART L. INTRODUCTION

Effective machinery is required to guarantee periodic reapportionment in
accordance with a specified apportionment formula. In the past, state
legrislatures fraditionally were  vesied  with the responsibility for
reapportionment. But the failure of those bodies to perform those functions and
the absence of effective enforcement mechanisms together contributied to the
reapportionment problems of the 1960‘5.1 Since that time, much in the way of
judicial intervention and constitutional restructuring has occurred to insure

periodic utilization of the lawfully established reapportionment mechanisms.

For example, the Hawail State Constitution adopted in 1850 called for
gubernatorial reapportionment of the house of representatives every 10 years.2
Demographic changes in the state, however, necessitated more frequent review
of legislative apportionment, especially considering the lack of reapportionment
provisions concerning the state senate. As a consequence, constitutional
amendments stemming from the 1968 Constitutional Convention redistricted the
legislature and created a reapportionment commission to perform future
reappertionmeﬁts.g The switch from executive apportionment machinery 1o
reliance on a commission was based on the policy preference for an impartial
instrument for allocating state legisiators. It is the work product of that
reapportionment commission that provides the present representational scheme

for the state legislature.

Notwithstanding the relative newness of the state's reliance on the
commiission as an apportionment mee::h:;mi:’sm&4 consiructive modifications have
been recommended by the commission. Reference here is to the recommendations
offered by the 1973 reapportionment commission.”  In considering such
recommendations, it is important to fully appreciate the structure within which
they fit and the scope of alternative mechanisms available. This chapter

provides an overview of the wvarious apportionment mechanisms adopted and
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relied upon by different states. In the sections that follow, 4 basic questions
regarding apportionment mechanisms are addressed. First, what are the alter-
native apportionment agencies and what are their relative merits? Secondly,
what are the possible types of apportionment functions that such an agency
could perform? Thirdly, what are the alternative procedures for enforcing the
requirement for periodic reapportionment?  Lastly, what frequency of
reapportionment is desirable? Each guery is examined separately.

PART II. APPORTIONMENT AGENCIES

Who should have the initial responsibility for periodic state apportionment
and districting? This is one of the principal questions involved in providing for
any state apporticnment procedure. The U.S. Supreme Court has never passed
on the question of what state agency should be responsible for the
apportionment and districting function. As a consequence, there are no judicial
restrictions or standards as to what agencies can or cannot lawfully be assigned
the apportionment function. Each state therefore is at liberty fo choose among
alternatives as to the agency best suited to the political needs of the state.
Three mechanisms stand out as the mechanisms relied upon by the states.6
They are the state legislature, executive officials, and boards or commissions.
A fourth alternative, computer apportionment, also is considered in the

analysis. The arguments regarding each mechanism can be summarized as

follows:
NO APPORTIONMENT AGENCY IS COMPLETELY FREE
OF POLITICAL INFLUENCES
Agency Avguments For Avguments Against

Legisiature - knowledge and experience ~ failed to act in the

regarding political past

representation

- self-interested and
- comports to separation partisan; open to gerry=
of powers doctrine mandering



Agency

Executive
officials

Commission
{nonpartisan)

Commission
(bi-partisan)

Electronic
computer

Political forces and wvalues are able to influence different apportionment

agencies to varying degrees.

The Legislature

The state legislature has been the traditional agency

MACHINERY FOR APPORTIONMENT

Arguments For

governor easily singled
out for accountability

court review of actions
removed from legislature

objective in nature;
independent

statewide orientation
automatic
removed from legislature

protects interests of
majority party

agtomatic

gutomatic and ochjective

Arguments Against

not subject to court
writs

open Lo partisan gerry-
mandering

potential for gerry-
mandering

not accountable to
political forces

potential for deadlock

potential for gerxyy-
mandering

programs reflect
political values of pro-
grammers; benign gerry-
mandering

These findings are explained below.

assigned the

reapportionment task. A large majority of the states continue to rely on this
mechanism for reappor‘%iz}nmem.? Those who favor retaining the legislature as
the apportionment agency argue that the primary responsibility for apportioning
seats in the legislature should logically be placed with the legislature itself.
Apportionment is a function which can best be accomplished by the elected
branch of government, because of the knowledge and experience that legislative

members bring to the task. In addition, it has been argued that the "separation
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of powers” principle requires that the legislature, rather than the executive or

judiciary, be responsible for legisiative apportionmen€.8

Those who oppose the legislature’'s having the initial responsibility for
apportionment cite the past failures of state legislatures fo reapportion
according to constitutional requirements. They argue that the self-interest and
partisanship of legislators normally interfere with prompt and fair
reapportionment and redistricting. It is also pointed out that the legisiature is
not subject to court mandamus, so that enfercement is much more difficult than

in the case of nonlegislative apportionment agencies.

Executive Officials

Both the governor and the chief election officer of the state (the
lieutenant governor in Hawall, the secretary of state in most mainland states)
have been suggested as appropriate apportionment agencies. However, this
apporticnment mechanism is presently emploved by only 2 states whereas 3

states relied upen executive officials in 1964.9

Among  the reasons for giving the governor responsibility  for
apportionment is that the people can easily single the governor out for
retribution at the polls in the event that there is a failure to perform
apporticnment duties, or to perform them unfairly. "It is difficult to punish a
legisiature that has done a j¢b of gerrymandering but a governor, running for
reelection on a statewide basis, is subject to reprisaiv”m In addition, the state.
supreme court can be given constifutional authority to force the governor to

comply with apporticnment duties,

Vesting responsibility in  the state's chief election officer mayv be
appropriate in those states where the constitutional apportionment formula
leaves littie discrefion to the apportionment agency. To the extent that a clear
and precise formula can be specified in the state constitution, then the chief

election officer has only the administrative job of giving effect to the

constitutional mandate. 4

126



MACHINERY FOR APPORTIONMENT

A strong argument against vesting the apportionment and districling
function in an elected executive official is that there still is an opportunity for

partisan gerrymandering.

Like vesting the apportionment power in the state legislature, far too
much depends on the fortuitous factor of which political party or faction
controls the apportionment machinery at the critical point when the task must be

accomplished. 12

Commission or Board

States appear to be giving increasing consideration to the creation of
special boards or commissions to perform the apportionment and districting task.
For example, 5 states used boards and commissions in 1964. The number rose to
6 in 1968 and presently 8 states provide for special reapportionment agencies.ig
These bodies take 2 forms--nonpartisan or bipartisan--and may differ in their

specified size and qualifications.

Nonpartisan or Bipartisan. The National Municipal League recommends
that the responsibility for periodic reapportionment be assigned to a nonpartisan
commission or board, appointed by the governor with no restrictions on
membership. The beoard would prepare a reapportionment plan within 3
specified period of time folowing each decennial census, and would submit this
plan to the governor for promuigation. The governor could modify the plan if
the governor accompanied the published plan with the reasons for changes.

The plan would have the force of law upon publicatit}n.m

it is argued that such a nonpartisan commission, serving in an advisory
capacity to the governor, provides machinery for apportionment that is: (1)
wholly removed from the legislature, (2} statewide in orientation, and (3} as
nearly automatic as possible. It alse makes one publicly elected official
uitimately responsible for the apportionment plan. A disadvantage may be the
possibility that such a commission would reflect narrowly partisan views and

interests that lead to garrymamﬁermg,b

[
(]
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A variation of the nonpartisan commission plan would be a constitutionally
fixed commission with sole responsibility for the apportionment and districting
function, removed from even the control of the governor. Members of the
commission could be drawn from groups not normally associated with partisan
politics--groups such as state or lecal bar associations, the universities, and
other professional groups. The purpose of this "blue-ribbon" commission would
be {0 place the apportionment and districting task in the hands of citizens who
have no direct personal interest in legislative districting. Opponents of the
plan object to vesting the power in a body that would not be responsible either
directly or indirectly to the electorate, and that may not have the time, ability,

or interest to do the job.16

An alternative to the nonpartisan commission discussed above would be a
bipartisan apportionment and districting commission. This appears o be the
most popular type of commission presently being adopted for use in newly
apportioned states. The composition and selection of this type of commission
could take several forms. TFirst, an equal number of members could be
appointed by the state organizations of the 2 major political parties. A variation
of this plan authorizes the governor to select the members of the commission
from those recommended by each party. A third possibility would be composed
of each party’s leaders in both houses of the legislature. In Hawaii, the

reapportionment commission is a variation of this third alternative.

The proponents of the bipartisan commission argue that it ensures that
the interest of the 2 major parties will be protected in any reapportionment
plan. The opponents of such an arrangement contend that the representatives
of the political parties, in or out of the legisiature, would be motivated primarily
by the desire to maximize their party's legislative strength. Furthermore, an

evenly balanced bipartisan body is likely to result in a partisan deaﬁioak.h

Size and Qualifications of Commissions. One problem involved in creating

a commission or board is whether it should have an odd or even number of
members. A bipartisan commission composed of an equal number of members
from each party is likely to be deadlocked in the same way as legislative bodies

which have been unable to reapportion when evenly divided. A commission with
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an uneven number of members probably has the advantage of guaranteeing that
some plan will be agreed upon and presented to the public. The problem is how
the "swing-voie” should be chosen. "No matiter how non-partisan the Ue-
breaker may be, his action will inevitably favor one party over the other and

thereby place him in an extraordinarily difficult position. 118

Anocther problem relates to whether any restrictions should be placed on
eligibility for membership on the commission. The constitutions of Michigan and
Missouri, for example, exclude legislators and other public officials from
mernbership on the bipartisan commission. An alternative may be to limit the

number of legislators and other public officials on the commission.lg

The Hawaii Reapportionment Commission. The commission provided for in

the current Hawaii Constitution resolves each of the above issues in particular
ways. The rationale for adopting the commission structure was based on a
belief that political office holders cannot carry ouf the redistricting task in an
impartial and objective manner and that those affected by reapportionment react

positively to a proposal only if a nonpartisan or bipartisan body is involved‘zg

The commission created consists of 9 members. The president of the
senate and the speaker of the house of representatives each selects 2 members.
Members of each house belonging to the party or parties different from that of
th@. president or the speaker choose 2 members of the commission. The 8
members so selected appoint the ninth member who serves as chairperson of the
commission. The commission acts by a majority voite of its membership and
establishes its own procedures unless provided by law. Defore 120 days alter
the commission is formed, it develops a reapporticnment plan, which becomes law
after its publication. Members of the commission hold office until the
reapportionment plan becomes effective or as provided by law. No member of
the reapportionment commission is eligible to become a candidate for election to
either house of the legislature in either of the first Z elections under any such

33

reapportionment plan.”

As determined by the constitution the reapportionment commissicn was

formed and met in 1973, In developing a workable allocation of legislative



REAPPORT LONMENT 8 HAWALL

representation, commission members devised a number of suggestions for

facilitating future commission work. It is worthwhile to ocutline the major recom-

mendations offered by the 1972 commission here.zz

(1) Time Limitations

Time limitations for the completion of the work of the
comimission are necessary. Without a definite completion date,
the work of the commission can drag on for too long a period.
However, such time limitation should be reasonable and the
state constitution should be amended to allow the commission
150 to 180 davs for the completion of its work, rather than the
present 120 days.

Future reapportionment commissions should provide for the
holding of initial public hearings, whether conducted by the
commission itself or by the basic island units' advisory
councils. They serve the purpose of alerting the general
public to the impending commission's work and providing the
public an opportunity to assist the commission in  the
development of the criteria to guide reapportionment and
districting.

(3)  Publicity
Lack of public awareness and understanding of the
commission and ifs function resulted in sparse public turn-out
at the initial series of hearings conducted. As a result, the
commission recommended that the state election officer
publicize the nature of the commission’s work early in the
reapportionmeni vear.

(4}  Freguency of Reapportionment
The state constitution should be amended to provide for
reapportionment and disiricting every 6, rather than every 8
VEATS .

.
(Wi
e

Role of Advisory Councils

fach future reapportionment commission, very early in its
work, should provide for a meaningful role for the advizors
councils and should provide appropriate guidelines for the
councils  to follow In recommending apportionment and
districting plans for thelr respective basic island units.
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(6) Precinct Size

The office of the lieutenant governor should creafe precincts
that are smaller in size than they are currently.

(7} Maps

An agency of the state government should be designated as
the respository of maps with the duty of insuring that up-to-
date maps are available to government agencies for a variety
of purposes.
Changes to constitutional provisions regarding reapportionment may well include

some of those recommendations.

Electronic Computers

Electronic computers are mentioned for use in reapportionment and
redistricting. [t is felt thal use of computer technigues will increase the
automatic and objective nature of a state's periodic apportionment procedure.
However, the various computer techniques which have so far been developed for
use in districting each emphasize slightly different political valaes.gg For
example, several available programs place high emphasis on drawing
homogeneous legislative districts, while another program constructs districts
which are heterogeneous in nature in order to maximize political competition in
the districts. Thus, the cholce of which computer program to use still requires
a prior political judgment by an apportionment agency responsible for
implementing the computer ieohniques.24 To date, no state has adopted
electronic computers and their programs as the primary mechanism for

reapporiionment.

In summary, regardless of who has the original responsibility for periodic
state apportionment and districting, political questions will be involved, for the
reapportionment process 1s by its very nature political. This is true in varving
degrees depending upon whether the legislature, the governcr, a comimission,
or an electronic computer performs the necessary reappoertionment. The process
of apportioning elected officials has political and partisan implications simply

because these positions are representative and elective. Under such
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circumstances it is inevitable that there be political significance at all stages of

the apportionmént process.

PART IIl. TYPE OF FUNCTIONS

As court decisions delineating the reach of the one-man, one-vote
doctrine evolved, the type of elected bodies touched Dy the standard grew.
What started with an examination of how federal representatives were elected to
Congresszs has now spread past state legislative bodies% to all local officials
elected to perform general governmental functions.27 In Hawaii, the extension
of this doctrine has changed the structures of 4 {ypes of representative
districts-~-congressional, legislative, schocl board, and county council districts.
Whether a constitutionally recognized apportionment agency should be restricted
to apportioning and districting the state legislature as in the past s a8 question
worthy of constitutional debate. While the rules and procedures for allocating
representative seats is similar for each of the 4 types of elected officials, the

constituencies and political considerations involved vary.

Regardiess of which apportionment agency is adopted, it may be vested
with jurisdiction to apportion and district wvarious types of representative
districts. Present constitutional provisions for the reapportionment commission
cover only the state legislature and it is debatable whether, absent express
constituticnal language, additional reapportionment functions affecting
congressional and school boaz"{iZS districts could bhe delegated to the commission.
Notwithstanding issues of constitutional construction and interpretation,
amendments to the constitution may expressly empower an apportionment agency
to take on expanded types of functions. BSuch changes could specifically set cut
the tvpes of representative districts the agency is empowered (o restructure.
in the alternative, constitutional provisions could vest the agency with open-

ended jurisdictional authority that is defined by stiate ];aws.zg

In either case, those with the responsibility for determining what fypes of
reapportionment functions the agency should have jurisdiction over must

address 2 questions. First, what types of reapportionment and districting is
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best performed by a state agency? In answering this, the magnitude of the
state interest and the intensity of the local concerns involved are key factors to
be noted. Secondly, if some type of apportionment is most appropriately
performed by a state agency, which particular agency is best suited for that
apprortionment and districting function? Different apportionment instruments
may be best suited for handling a particular type of reapportionment. Factors
to be weighed in making such a determination include the potential for partisan
gerrymandering, enforcement feasibility, and accountability to political

considerations.

As in other areas involving reapportionment and districting, questions
regarding the jurisdiction of the state apportionment agency or agencies cannot
be totally divorced from the political context in which they arise. To the
extent, nonetheless, that issues of enforceability and regularity of
reapportionment are intertwined with the extensiveness of constitutional
provisions dealing with different types of representative districts, more than

purely political judgments are involved.

PART 1V. ENFORCEMENT PROCEDURES

Many states are realizing that, in order to ensure prompt and effective
reapportionment, it may be necessary to provide for an enforcement procedure
in case the agency having the initial responsibility for reapportionment fails to
act. In those states where the legislature is given original jurisdiction for
apportionment, an intermediate agency, such as a3 commission, may be
empowered to devise an apportionment plan in case of legislative inaction. If
this second agency fails to act, then recourse can be had to the supreme court
of the state. In states which wvest original jurisdiction in a nonlegislative
apportionment agency, failure of this agency to act in a specified period of time
and according to constitutional prescription may result in direct recourse to the

courts.

Rather than being Umited, as in the past, to declaring a particular

apportionment constitutional or unconstitutional, it has been recommended that
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state courts be empowered to review all apportionments made by the state
apportionment agency. In addition, it is recommended that state constitutions
provide the courts with appropriate remedies to apply when they find that the
apportionment agency has failed to act in accordance with the provisions of the

state and federal Constitutions.gl}

Remedies state courts may be constitutionally empowered to use for
enforcement include: (1) requiring election of legislators at-large, (2) enjoining
the holding of elections for filling legislative seats, (3) nullification of acts of an
unconstituticnally apportioned legislature; and {4) issuance of writs of
mandamus against a nonlegislative apportionment agency.?’l The Hawaii

Constitution presently provides for this latter remedy.

The Hawaii Supreme Court has been vested with jurisdiction to compel the
appropriate persons to perform their duty or correct errors in reapportionment,
The court is further empowered to take any other action necessary to effectuate
the constitutional provisions regarding reapporticnment. Court action may
commence after a registered voter submits a petition within 45 days folowing

noncompliance with the constitu‘tien.32

Aside from the function of judicial review and enforcement, most
observers agree that courts of law are not appropriate agencies for actually
preparing apportionment plans. Courts are ili-equipped to undertake
reapporticonment or redistricting because of the lack of a technical staff and
technical facilities. Furthermore, their performance of this function as a
regular duty would cast them infte a "political thicket" and jeopardize the

integrity of the j&diciary,gg
PART V. FREQUENCY OF APPORTIONMENT
A Timal consideration in designing a total state apportionment procedure is
the desired f{requency of apportionment. This frequency should be specified in

the constituticon, and should be related to the availability of the official statig=-

tics required by the reapportionment formuls of the state. However, the
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availability of apportionment data, is a major constraint in formulating workable

periods for reapportionment.

Alternative frequencies of reapportionment depend upon when
apportionment base statistics become available. The 2 best possibilities for an
apportionment base turn on federal census data or voter registration
information.  Thus, the breadth of reapportionment frequency possibilties can
be set as either multiples of 5 vears or 2 years. For example, voter related
figures offer periods of 2, 4, or 6 years. In contrast, 5- or l0-vear intervals

are possible if census based appoertionment data are used.

Independent of such limitations are the primary concerns regarding
reapportionment frequency. Generally, setting a frequency for reapportionment
involves a trade-off between representational stability and representational
relevance. On the one hand, frequent reapportionments insure that the
representational basis for public elections reflects demographic and mobility
characteristics. For example, where a population is fast growing and highly
dynamic, freguent reapportionment may be desirable to minimize the population
imbalance among districts resulting from mobility over time. On the other hand,
less frequent reapportionmenit enhances stability in legislative processes.
Extremely frequent apportionment undermines the concept of legislative tenure
and tends to confuse voters. Within such a coantext and taking into account the
cormxstraints of available data, workable alternative reapportionment periods

worthy of consideration involve 5, 8, 8, and 10 vears.

Decennial Apportionment

Although the U.S5. Supreme Court has said that decennial reapportionment
is  not a constitutional requirement, it has also sald that “decennial
reapportionment appears to be a rational approach to readjustment of legisiative
representation’”, and that "compliance with such an approach would clearly meet
the minimal requirements [or maintalning & reasonably current scheme of

legrislative representation”. 34
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For those states which use total population as their apportionment base, it
is logical for reapportionment to take place immediately following the
announcement of the results of the federal decennial census. A large majority
of states fall within this category. In doing so, they have set their frequency
for apportionment at every 10 years. The decennial census occurs once every 10
years at the turn of the new (iiecade‘35 The Census Bureau has rapid means of
computation available so new reapportionments are possible in time for the first

elections after the census.

Six-Year versus Eight-Year Apportionments

flawaii's Constitution presently calls for reapportionment every 8 vears.
Since registered voters have been adopted as the state’s apportionment base and
such data are available every 2 years, there has been debate regarding whether
the constitutional provision should call for 8~ or 6-year apportionment periods.
Recently, the 1973 reapportionment commission has recommended a 6-year

interval for apporticnment and districting.

The 6-year interval tends te decrease the imbalance of population among
the representative districts. The commission noted that Hawaii's population
grows at uneven rates throughout the state and population centers shift from
place to place.36 The commission felt that the longer 8-year period increases
the imbalance of population among the representative districts. Moreover, the
commission was of the opinion that in any case of conflict between the principle
of equality in representation and the term of legisiative office, the former
should take precedence. Rather than the frequency of apportionment following
or accompanying the term of office, the term of office, if necessary or desired,
should be adjusted to the frequency of apportionment.g? In expilaining this
argument, the commission reviewed the origin of the current 8-year provision of

the Constitution.
During the 1968 Constitutional Convention, the initial proposal of the

committee on legislative apportionment and districting was for a G-year cycle.

The proposal was changed by the convention to the current B-vear cycle when
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the then staggered terms of office of senators were eliminated and all senators
were made to run at once for coterminus 4-vear terms. It was felf to be logical
to cause reapportionments to occur at the end of each 2, 4~year senate terms of
officce, rather than at times which fall in the middle of a 4-year term. Not-
withestanding the reapportionment commission's preferences, where such
coterminus 4-year terms are involved, a 6-year call for reapportionment creates

a complex election system.

For example, assuming nonstaggered 4d~vear terms, the effects of
reapporiionment c¢ould be viewed 1in 12-year blocks. After an initial
apportionment and districting, the reapportionment in the sixth year would
occur In the second yvear of the second term of office since the prior
apportionment. The reapportionment plan adopted in that sixth year could
either become applicable immediately thereby divesting an officeholder from 2
years of the term to which the officeholder had been elected or in the
alternative, become applicable after the full term had expired. The effect of the
former alternative would be a 4-2 sequence of elective terms. Under the latter,
the initial two 4-year terms of the 12-year period would be based on one
apportionment plan. The third 4-year term would be under the new plan but a
third reapportionment would take place during the last vear of that term.
Within a i2-year period marked by two reapportionments, the first 8 years would
refilect one apportionment plan and the remaining 4 years governed by a second
representational  scheme. The magnitude of complexity and possible

modifications increases tremendously where the 4-year terms are staggered.ga

Five-Year Apportionments

The availability of census population data every 5 years allows for
apportionment every 5 years. Breakdowns from the 1980 federal decennial
census will be available in 1981 and 5 vears later, similar data will be produced
by the mid-decade census. As explained above, the mid-decade census will ini-

tially be conducted in 1985 and take place again every tenth year.gg

3
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States presently using population figures for their apportionment base
have the option of reviewing their representational schemes as frequently as
every 5 vears. However, this opticn will not be without its drawbacks. First,
even where the terms of office affected were 2 vears, the plan operational after
the decennial census would include 3 full elected terms. After the mid-decade
census, the apportionment scheme created would be in effect for 2 terms before
a new plan would be imposed. Beyvond the imbalance between the earlier and
later vears of the decade, the relevance of the 5-year review to minimize
representational imbalance would diminish where longer, e.g. 4-year terms were

involved.

Secondly, the information from the mid-decade census could not be used
for congressional districting. The federal law states that:%

Information cobtained in any wmid-decade census shall not be used
for apportionment of Representatives in (ongress among the several
States, nor shall such information be used in prescribing con-
gressional districts.
But the federal laws do not prohibit the use of such data for legislative or other

apportionment purposes.

In summary, the apportionment base adopted is a major determinant as to
how frequently reapportionments may be scheduled. Regardless of whether
voter-based or census-oriented data are required for apportionment, scheduled
reapportionments less than everv 10 vears is feasible. However, under the
registered voter or actual voter measures of population, apportionment
frequencies tend to be limited to 6- or 8-year intervals. Other apportionment
bases using the census data are confined to 5S-yvear periods befween

reapporticnments.
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oourt, imter alia, opheld a lower court ordeT
o dizestablish multimember districts. Ewvidence
£rom two separate Texas counties supported the
conclusion that "the political procerses leading
o nopination and elscrion were not egqually

open o participation by the group{s; in

cuestion--that theiy members had less opportunity

ghan did other residents in the district to

mar ipate in the political processes and to
elect legislators of their choice” {p., 7663,

¥n Dallas county, a white dominated organization
ing the Democtstlc Party cendidate

Conire
aslate did n
Fhe pmolitic separaticon therefore did not
erbieit good-Taitlh comecern oy the political
mnd other needs of that minority community.
Furthermore, their pelitical organization
relied upon racial campalgn tactics to defeat
& Biack community. Under

v

candidates
such cira
4n finding that the Black community had been

effactively excluded from participation the
primavy selection process and kept

the political process in a veliable and
meainingful manner.

Tn a gecond county, Kewar County, special
circumstances supported the conclusion
multinember district, as designed and op
fnavidionsly excluded Mexlcan-Americens from
@ffective participation in pelitical life.

0ot
"
B
o
o)
B

There the U.S5. Supreme lourt ted thar it
previeusly found invidious discrimination to
@xist apainst Mexicas-Americans in Bexar (o
Merlcan-fmericans had long suile
fiatory treatment in the flelds of education,
employment, ¢conomics, health, and politics.
Based on the residual effect of such discrimi-
nation and the togality of circumstances, the
Court upheld the conclusion that ¥ an-—
Americans were effectively removed am the
political processes of Bexar County and that
single-member districts were necessary o
remedy the effects of past and present discr
nation The znvalidatian of the multimember
é1qt*1cts in L : was based on the
history of pelitical discriminatrion againgt
Biacks and Mexicam—Americans and the residual
effects of such discrimination upon those
ETOups.

aty.

Tn & companion case, however, Tourt held
that a timember districting plan that
achieves a woroximetion of th tatewide
political strengths of rhe
not constitutionally
districting

parties is

between cbe
The Court

Republican and

TeRgoned

£ need Black support to win elections.

csrances, Che lower court was warranted

¢d Zvom discrind

he popala-
the

ctions, or
ends or allocate
axempl
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strength of
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tive naiis [x

onSes
che Court

al

fipholding the considervation of poli
guences in the Lrict
concluded rhat neither raclal nor
groups had been fen out of the
provess and their voving strength

invidiously d. In g 86,
recognized the ent xeldtlonsmlp between

districting and cancellation or dilution of

voring strength. The act of delineating district
poundaries for representstional purpos is
political ome enhancing or di= hing the
voring strength one gyoup at “xpense of
anotl

Sae

{15715 .

dency in ihe

which
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”)Cu itical
tly defeciive.
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g

vy

adoption of such a scheme undesirable o many
veters resgiding in multimember countieg,!

his possinility was rélected sbsent concrere

. B03 TL.E. 124, 147

416 BB, 313 (1973, a

court faced with Severe time pregsyres
created a multimember district fwe weeks beisre
the filing deadiine for the primury election,
The facts theve indicate that an untonselru-
tional discrimination against military persennel
Invalidated part ¢f ¢ Teappercionment plan in
dispute. A malapportionment existed becnuse
36,700 wilitary pervaons were asgigned vp a
representative digerict containing their "home
port" rather than their residences. Foaring
that s delay required te properly draw up
single-mewber districes would disrupt the
scheduled election, the districe court fzshioned
a temporary multimember districe. The Supreme
Court coneluded thar rhe facts presented s
Yeingular combination of unique factorg"™ and
affirmed the lower court's deecision. Tn another
case, 0% w, the Court was
o Invalidate eleccion results. In setring
aside that challenge, the Court noted thar
multimesber districes had been crested o
Lemporary representational mechanisms in order
to allow the election €0 Droceed as Scheauled.
The lower court alsoe had recained jurisdicrion
and had appointed a special master to faghion
single-member districts with substantialle
equal aumbers of population prior te the next
election. The Court therefors vefused ta
disturb the challenged election resulte,

45 U.5.L.¥. 4528 (0.9, May 31, 1977).

For example, therc are a nuwber of duespions
that can be raigsed. [oes the decision e an
that court-erdered crestion of single-member
districts may he challenzed on the ig of
dilurion of minericy veting strepgeh?  §F ot
does, then what criteris will he 2d te detorm
if power is in fact peing dilured? Furthermere,
what evidence is necessary to 4 msirate an
actual dilution of vot strength?  Woulg the
Court's concern be egual a8 great if political
vather than rzeial minovity vering strengrh
were involved? If dilution of voring strength
i not a v 4 pasis for challenging coure-
crdeved 41 icting and only reflects the

8 ' its gupeTviscry

a3

teundaries in legislat:
To what extenr can
i neutyal guide
deviate from v

legislative

=]

rilovme

£y PR. 37-39.

433 (1985) .

80. It is inceresting to note chat singe 7y

in 1963, the Georgia Ceneval Assembly has been

reappPorrivaed & number of times. The latest
such apporcionment tock place in 1974 by an
ametdment to che Code of Georgia Anmotated
8847-101, 47~107, The amendment did not include
"placeg" in senatorial districting, However,
the smendment dops require candidares’ desig-
nation »f "Representative Posts” in multimember
repreésentative digstricts.

1. 387 T.S. 117 {1987),

2d 495 (1868).

39, 486.
160, 480-481, ses

55 (19723,
101,

Muniodpal League,
* glossary.

105,

ig6.

P

14



7. Ly 316 F, Supp. L1285, 1301 (19703, 26. See Appendin A.

7. 315 F. Supp. 1285 {1970).
Chapter 3
28, &10 T.s.

1. full discussion of legislative apportion-
prior to 1968, sse Artic] The 9. sef. %, par
lovure, Hawaii Censtitutional Conwentfion
s (Monciulu: Legislative Refe 30.

2, University of Hawaii, 1968),

it
ot

Hawaii, 1973

2. Bupp. 463 mission
(Monaly
o
S
£
4.
33.
3.
the Lie 34,

Supp. 1283 (197G%.

3. Ses Appendix Al Z.

390 U.5. 474 (1968).

4.
10, 377 U.S. 333 (1964).

5.
it. Supp. 1285, 1299 {1570}.

B
12.

7. 390 U.S. 474
13 Supp. 1285, 1293 (1970).

2. Yoo U.8.
4. 53 {1870).
15. 377 LS. 533 (19643 R 9. Junior College
F. Supp. 916 {1965). and collect taxes,
restricrions, hire
16, ] S il Supp. 1285, 1301 n.753 contracts, vollect fees, supervise and disci-
(19703, pline students, pasg on petitions to annex
school districts, acquire property by con-
17. Discussion taken frowm Eawaii, 1973 Legislative desmmation, and in general manage the operations
ssion, il of the Iun

Reapportionment Com |
3 (f} . N

Homolulu: 19733,
amissioners established

10, The Midiand County (

18, I, 4y and maintained the county jail, appainted
umercns county officials, de contracts,

1%, hullt roads and bridges, administered the
county welfsre systen, performed dufies in

20, at par. 1l. connection with eleccions, set the county tax

rate, issued bonds, adopted the county hudget,
Bullt and ran hespitals, airpovis, and lihravies,
fixed school district boundaries, established a
Rousing authorlry, and determined the election
stricts for count

3. ¢ vy 39
¥ —
25, Ll
25,
it 370 YT rhe purpose of & wers

¢ be the determining

Judgment
be a




vital election to one vorer might well be a 14,  Ihid. ar 56.
routrine one to ancother. I some instances the

¢lection of a lecal sheriff may be far more 15.

jmportant than the election of United Stares

Yenator. If there is any way
rhe impo

mental ofii s WE
State to se that off
ig a syrong snough indica
is an JWportant one.
cauntry popular electicn

&
f determining 16,
yiicular govern-

Tt
£f

the HMissouril statute

il

17. The court also conceded tha
did, ro @ limited extent, comply with the onew-
man, sne~vote principle bur still hkeld that iz
did not comport o constitutional standsrds.

text of the court's reascning iz contalned

helow:

the method followed when
peonle L3 wmost desived.

Ir has also
forv appovtlonnent 534
for 'legislative® o inis and rhose for
tadministrative’ of ri.  Such & suggestlon
would leasve rourts with an equally vomanagesble

Lo
principle since governmental activities 'cannot th
casily be clasgified in the neat categories B
favored by civics texts,’ at 482, 3

L

o

b2y

e

This schems
trustess o

an inor

bt T

a]

)

applied this

state

dehasement,
involved in these
case 2 comstant sosurs hesause W

o
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7
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have var
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a4 certain percent

It
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I8}
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floes con proporvionally fewer
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15, amendment rejected calling for statutory beard
member selgction and alleowing for appolntment.

19, The ether proposal attewmpred to change the
nusber and composition of the hoard in order to
cemply wirh the Court's prefersnce for legisia~

26, tive reapportionment. Although the bill was
passed by the Hpuse, it was not acted upon by

71, the Senare before the close of the 1973 sessifon.

27, 50, 43, : 25 5 i, Giv. no. 72-35827 (0.
flaw, . Aug, er postponing relief but
retaining juriadictio

23,

&4, Ihid, memorandum i opvositiom to motion for

24. Iw=o Loulsizpa, the pol

lice 3jury is the governing dudgmentz, affidavits of James Fumaki and Morris
wody of the parish. I S

I
ts autherity includes Bi, May 23, 1973,
congtruction and reFEIY of roads, levying taxes
o defray paris ense providiag for the 4%,  Senate Bills 2207 and 2210 and House Bille 2717,
publiic health, and rforming other duties 2718, 36;5, ang 3036, Seventh Legislature, 1974,
d welizre. Srare of Hawali,

related to public 1
., S8, 23:17236 {(1930).

46, It was reported that the deviations were as

25, , 1719 (19753 follows:
1%, 333 (19733,
549, 551 (1973,
650, £%2 {15713,
do. of Devistinn Srow
2H, 387 W.5. L35, : Fo. of  Voters per Statewsie fve
¥otars Membars Members ol kd
I, 858 2
N 387 : i
28, Statewide aversge
sterad vorsrs
23, fawaii 1966, Aot 50 codified in bz -
, sec. 13-1.
A6,

31. 397 U.S, 50 {19703,
Joint Interim Committee on Educa-
ive audlitor, Now, 20, 1873, p. 11.

ot andum
{March 9, 1870}, tion, Leg

i
<
urt

32. Acc'y Sen. Ops. Ne.

EXN 47, in a report sddressing a 3Y9-member boayd, the
senate commit education best u\pve%aed
34, this difficulny:

6R9-70, Fifth Legislatuare, 1976,

35, Senate Bill

I
State of Hawaii.

6. composed of ato policy
with
aprens wit

3T, Ea Report Ko, 6-70 on igparities

%i ate B iﬁ%@m;ﬂ, £ wglalacere, 1970,

Stare of Hawail, pp. 2-3.

o basiv iziland

I8
4.
L
48,

worth asthing. One was
70 coneritutional

roposals
dencical fo

[
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51
2

it

any

iy
)
ol
int

consitutional challsnge.

over apportion:
Committee has sericus reservations :

o
e
b

5 or o~
iy

&n expgnsive proposit

appear to your Commit ooz . . osec. 2,
board of i

parsuadse

Moreove

mine

13,002 ULE.00AL, e, Za.

Senate Standing Committ
House Bill Ho., 932, Seventh Legislatur

o Report No. 169-74 on
@ El
State of Hawail, pp. 2-2.

17 )
17, 3
oope 3
1
£ P :

A line of

17-1% {197

133 {1973} 15,
551 (1972} :

£67 {1971}, have held that ] . 20,
courts fachioning reapporvtionment plans wmay usée

multimenber districts whete there ave upusual 1.
cirtometances even though there iz a preferende

for single wmember districts. 22,

, sec. 13-1.

P

24
Chapter 5
25,
Representation in the United States Seng
evokes no similar comeern, & the UL 3. 26,

Constitauticon, {n Artvicle I, section 3, an
Seventeenth Amendment, expressiy provide

aach atare shall be entitled o no more and oo
legsy than TWo SENRLOYS. Sk, 104 3 456 (196G} .
dOULE.CLAL Ze, 26 .

1569 Haw. Sess. Laws, Act

.
3i.
32,
X
Fh.
4% Srac, 23 (3929).  For an exie
concerning the histsry of the copgressional A5, (32 443
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in the

ignored

Tn this regard,
ayve worth noting.

IWo RPRESALEs case

the state's

tion that the enacced plan represented it
good Faith effort to promote "constituency- i5.
representative tions", Using curious

et e
veLat
L

% anguage, the Cour in s such an

>

interest wuay be s icdent for ﬂ
devigtions among districrs, nanetheiess, referred 47,
o the lower population warlance of Plan B.
The language of the Court is contained below: 48,
The State asserts that the variances
egs repregent good-
reg : el pramat@ Moon-
5 tituency-representative relations”
zimed &t maintai
ships between incumbent
1baen*9 and 449,
esentatives.
have,
54,
rzumber of contests 51.

folesn

Digtrict
)Otﬂnt
721-7

ave Ehe
Cours was
deleted,

asis a

., PP

ADuvE
its rigorous ad

Notwithstandi thre
want on Lo re o
an absolute numerical egquallty
congresgicual districting in the
followed. The Court said:

paSSEge, @ Gouart 573,
nerence Lo
andard for

saragrash that

argus
vl 2 L od

latter, they are
percentage point
5,000 pgoﬂio

comparad

EROIMOUS ,

to govern congressional reappor-
though helding that the riger of
nse cases was lnappropriate for
nxents challenged under €

Fourte

banited
ereot,

Y411 persons born of naturalized in the

tates, and subject to the jurisdiction ti
are citizens of the United States and of the
State wherein they reside. HNo State shall...
demy to any person within its jurisdicrion the
equal protection of the laws."
amend. XIV, sec. 1.

"The House of Representatives shall be composed

of Members chosen every secoad Year by the
People of
ATT.

L

the several States....

i, sec. 1.

ence F. Schueckebier, O
{(Washington: Bookings ZnsiqutLon, ;9&3}

BE~89. The avthor's discussion centers around

the status of aiiens. See also Joel Francis

Paschal, "The House of Representatives: Grand
of the Democratic Principle?." 17

eposition

(N ; 286-287 (195%),
where the auther @taths that section 2 of the
Pourteenth Amendment ''was dellberateiy worded
te force the continued inclusion of

aliens.”

are noct
oonstl
evidence

There was
perscnngl

people as many § vs of Represen
were allowed arges groups
Peungylvania pu
ought to have an equal

£ it




59.

a0,

of representatives...’ and representatives
'ef diffevent districts ought clearly to held
the same proportion to each other, as their
respective constituents hold fo zach other,'”
Bid, at 10-11.

no.

"Madison in t Federalist described the
system of divisions of States into congressional
districts, the method which he and others
assumed States probably would adept:  'The city
of Philadelphia Zs supposed fo contain between
fifty and sixty thousand souls. It will therefore
form nesarly two districts for the choice of
Federal ReprEﬂcﬁ(atfvcs.' '[¥lumbears,
satd, not 'only are a& sultable wavy to represent
wealth but in any event 'sre the only proper
scale of rapresentaticn.’” at 15,

e

ha

Sconr after the Comstitution was

o

adopted,
an Associate
lectur

Peansylvania, by
Court, gave a seriegs of
in which, drawing on his

James Wilson of
Justice of this
at Philadeiphia

experiznce as one of the moest active mewmbers of

the Constitutional Convention, he said: T[Alll
alections ought o be egual. Rlecticns are
equal, when a given number of citizens, in one

state, choose as many representatives,
a% are chosen by the same nuwher of gitizens,

in any other part of the state. In this manner,
the proportion of the representatives and of

the constituents will remain invariabiv the
same, ' ¥

part of the

3594 U.5,

Supp. 952 1196§}

at 1002-1004.

that there arg

It is
federal District and State Court de

important to note

k{279 F. Supp. 952,
1003} azcept the notion that fipgures other th
from the federal decennial censuw are acceptable
measures of population for purposes of con-
gressional redistricting. The 1466 Di s;rlct
Court case from Kansas { per, 2517,
Supp. 245 {19663) permit state *93151““
pure's usage of state census figures, was never
reviewed by the Supreme Court. éithoagé art
Ohic Distriet Court held similariy in 1967
Supreme Court, without adcr&s&ing the meri

the cage in pey curiun decilzion, reversed the
lower court,

71z
(1867y.

addressing the population
of them cited in

, the
itg of

olding regarding
ve laglsliag

rejected th&ﬁ
ate apportic

reguired 511 states,
Mexico to establ
dizrriots hy 1968,
wllowsd wnuil 1975,

sh
Hawaii
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TG,

g

Here
Han

{Honelulu:

Hawaii, 1%68).

irurional Conwv

Proposals 248 and
¢ 1968, Stats

Senate Bills &V
398, and 999,
Hawaii.

1969 Haw. Sess. Laws, Act 209,

ding Committee Report No. #21

Z.

ribing the bamis for the districting
ries selected which produced the +0.59%

Ciymerdad

o er i
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Bill 1997,
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v, Dot wary
the fact
ected by

A npoteworthy caveat in
further discussion. Aside
ghe 4.%7 per cent deviation ref
‘correce’ figures was b £}
s tandard set Lo'rt, the court
ninted that could He distinguished
o ther congressional apporazoqment authorities.
Pointing to the Supreme Court's requirement for
only reasonable, periodic adjustment in represen-
tation, the threewjudge panel stated that the
e wag not compelled te redistyvict in
7. The court said:

;ﬂ.

[

from

ature, upon t

ce of #4.97%, =mua

yte 1Es 1970 plan and

ndable. As
te 4o so.

reeval
:nt I8 most com
sted above, 1t was not compells
It is chbvious, from thelr concern, that Hawajii's
slators are awsre of the implied caveat of
Daras

‘orc: af

apporti

in the above
unavailil

ho
Sarer does not fall within e of
songressional apportionment authorities It may

be explained because uniike the
and ¥ella cases clited,
malapportionment caused by demographic popu-
ifation trends over time rdther thdn legl@}at}v@
aciion. Dven acknowledging P
unipublished opinion not repreqeﬂt
authority for future controversiecs
i the explanation is eignlfxca
standpoint of understanding t
of the federal courts in ﬁawa i
chat legislative action or long-staading malapper-—
cionment Is required before the court will
intervens, parties would be encouraged Lo aoct
Laok o the courts for reliel where congressional

districes have vopulation deviations.

ag formal case
, whether this
from the
uiicial posture
extent

i
£
e i

Perhaps an altogether di
the court's decision in
conatraints. During the controversy,
was ciferved five alrernative disivicting plans
bv the Attorney Ceneval's offi Bach woul
have complied with constitutional regquisites
eongressional districting. Refusing to adop:
any, the court said, "Whar the legislature had
been unable to do in three
Wa‘; "'LCI JER

*trent explanation of
involves time
the court

ted to do within

the courr would not propess te undertake.
7.
Chapter &
PN art. I, 2.

, 384 UG
533 {19643,

.l
L
o

1966

1

45

Haw Cone wention 1968,
Standing Committee Report No. 58,

See Appendix B,

i,
Vol. I,
np. 241244,

ca will now be
qx:ca voter vesidency
unconstitutional
erweegn eligible ané
laqger be insubstanti

For example, federal cent
available every 3 vears)
reguirements have been hel
elasewhere, the dlsparity
ragiszercé VOTers may

{1984)
the

see T, 377 U.G, 674, 691
the court prohibited the exclusion of
from the population measure.

But
whers

military

(1968].

Twoe groups noet discussed should also be noted:
Visitors tc Hawaii totaled 78,3068
a awverage dav i 1876, This figure
represents B per cent of all persons in the

The number of tourists have

islands.
steadily increased since 1970 when they
accounted for 5 per cent of all persons

on the islands. While visitors to Hawaii
potentlally could be an important con-
aideration in which apportionment bhase
cauld be selected, they are not included
in the znalvsis of wvaricus population
This is because all of the

apportionment bases considered affect
rourists in the same way. Tourlsts are

excluded from all of the population meaw
d.

sures exam

Feions and Mental Incompetents--Appro-
wimately 300 felons could be found ia
fiawaii correcticnal bustlouricons dn 1975,
The pumber of persons falling within the
mentally wnsound mind category, however, 1s
more diffieult to estimate, This is
necause there aré at least 16 different
suhecategories of wental illness, each

with different iwplications for competency.
i it to say, like felonms, the size

of this group is vzrtaails insipgnificant
relative to the state’s teoral population.
{it can be noted that the 1975 State

Department of Health Statvigtical Report
indicates 7,390 persons treated
by their Mental Health Division. That

sannot be relied upon asg an ecﬁi-
rion of mental
includes ilines
i glternative tre
¥ sectoer e
incladed
measure

#looha isw
tment faci-
ist.)

n the
because

icant portion
. Furihar-

from votey




e

imation. Many military
resided in the state for many yvears and consider
rhemselves wermanent vesidenta. Om the other
1d, many nonmiiitary, transients arvive in
Hawaii vearly. Theose with shorrt-term job transg-
fers and grant@ £ the grate whe veturn to the

wi

mainland ter a ar a vear belong in
this category., Ab present tﬁere iz no way of

determining the ragnitu&e of these counter-
velling f ctor%. Telephone interview with
Robert G. Schmitt, State Statistician, Depart~
ment of Flanning and Foonomic I 3
June 1877

evelopmenn, 23

25 and
Develop
(Bonolulu: 1977},

in 1974,

Census data from 1970 reveal that those under 18
tend to reside on Hawalil and Kaual in sliﬂhtiy
higher praportions. While the proportion of
minors on Oahu was 35.6, Hawaid,
Kauai's populatien was 36.4, 36.
cent under 18, YL’”QCt}V&lV
That minors rend to be loc ated in greater
proportions on the neighbor islands is supported
by a c¢hi-~square analvsis which determines If the
chserved propariicens are significantly &
from each other. For furcher elaboration on
ristical device, see Hubert ¥, Blalock,
=2 (Kew Yeork: MeGraw-Hill
. Using 1970 census cata, tha
“uder 18 vears of age for the

=
ko b

-

T
~

Mok,

[

o

=

[
o
“

b

cni-gquare analysis indicaces that when comw
pared, the proportion of total population
composed of those under 18 iz significantly
different among the eland uni
The chi~zquare calcul lied 24,48,
nors are not dispers amang the four ba
igland units in equal proporiions.

2%. See Stanley Eellevy, Jr., Richard E. Ayres and
William (. Zowen, “Registration and Voting:
Putting Firs: Things First,” v Poiitical

5, 51{2Y {June, b, pp. 359-373.

24, ion of lative
Reference Bureau, Hawsii, Reguest
Ho. B-DE3B, 1964},

25, 5 .OATEL L osen. 4.

76. See of this chaprer regarding the
diff ment between use of 1976
and 1672

27 13 LS. CLA. DAL {19773,

2%, Rowmani, p. 40,

artment of fommerce,
Fart I {(Hashingron:

19707, p. 9%

31. (California, Legislature, iv Committes 01

Elections and Reapportionment,
-

Ab%cmbiy Committee Reports, Vol. 7,
pril 1965, p. 15,

33, A comvarison of stare legislarive appevtionmant

using the method of equal proportions was conw

ueted using data from 197&. The methodology

or caleulation set out by Schmeckebler was used

o rdine tetal population and regis-

See, Laurence F. Schmeckebler,
i, The Brookings

s
3 41, Assuming that o aive of
both houses in tk Hicameral system remain
unchanged, the following apportionment plans
WETE Floped:

Toral Fopulation Base® Regisrtorad T Rase’

Basic fepraw Total Raptraw Toral

Igland senta- Sena- Laegis— geuta~ Sena- Legis—

Tnic tives LTS laters tives £2rs lators
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I problems. Tt is possible that local apportion-
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constirution is silent as to whe is empowered fo
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Appendix A

PERCENTAGE DEVIATIONS RESULTING FROM
1968 AND 1973 REAPPORTIONMENTS

After the apportionment provisions to Hawaii's constitution
werye adopted in 1268, each basic island unit's average number of
registered voters per legislator and the per cent by which
they deviated from the statewide average number of registered
voters per legislator were as follows:

HOUSE
Per Cent
Isiand Average Deviation
Registered from State
Island No. of No. of Registered Voters Per Average
Uniit Rep. Voters Representative of 4,967*
Oahu 38 193,107 5,082 + 2.3
Hawaii 6 28,596 4,766 - 4.1
Maui 4 19,029 4,757 - 4.2
Kauai 3 12,510 4,170 -16.1
SENATE
Per Cent
Island Average Deviation
Registered from State
Tsland No, of No. of Registered Voters Per Average
Unizt Senators Vorers Representative of 10,130%%
Cahu 19 193,107 1G,164 + .3
Hawaii 3 28,594 9,532 - 5.9
Maui 2 19,029 9,514 - 6.1
Kauai 1 12,510 12,510 +23.5

*Total statewide number of registered voters (253,242) divided
by the total number of representatives (51).

**Totg] statewide number of registered voters (253,242} divided bu
the total number of senators (25).

When the avpportionment plans for both the house and senate
werae viewed together, the following average number of regis-~
tered voters per legislator for each basic island unit and the
per cent by which such average deviates from the statewide

average was reflected:



Rasic No. of No, of Island Av.
Isiand Legislators Registered No. of R.V. per
Init (Rep. & Sen.) Voters Legiglator
Oahu 57 193,107 3,388

Hawaili 9 28,596 3,174

Maui & 18,029 3,171.5
Rauai 4 3,127.5

The percentage by which the number of registered

12,510

% Deviation
from Statement
Av. Ko. of
R.V. per
Legislatoer

{(3,332)%

voters

per representative in each district deviated from the average

number of registered voters per representative follows,
deviation percentages are given,

Hawaii

Maui

Ozhu

Kaual

total number of representatives

Two

one reflecting the deviation
from the basic island unit's average and the other reflecting
the deviation from the statewide average.

% Dev.

from
Island Unirt

% Dev. from
Statewide
Av., No. of

*Total statewide registered voters (253,242}
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{51).

Av. No. of Reg. Voters
Rep. No. of No. of Reg. Reg. Voters Reg. Voters per Rep.
Dist. Reps. Voters per Rep. ner Rep. (4965,53)*
1 1 4,377 4,377.0 - 8.2 -11.%
2 2 19,115 5,0587.5 + ALl + 1.9
3 i 4,766 4,766.0 3.0 - 4.8
4 i 4,537 4,517.0 ~ 5.2 ~ 3.0
5 i 4,821 4,821.0 + 1.2 - 2.9
3 2 9,223 4,511.3 - 1.1 - 7.1
7 2 9,806 4,903.0 3.1 1.3
8 z 10,443 5,224.5 + 2.8 5.2
3 2 9,973 4,986.5 - 1.4 + 0.4
10 2 10,449 5,224.5 + 2.8 + 5.2
11 2 10,012 5,006.0 - 1.3 + LA
12 3 14,949 4,%83.0 - 1.9 + 0.4
13 1 15,597 5,199.0 + 2.3 4.7
14 2 10,153 5,077.% - 0.1 2.3
15 2 10,564 5,252.0 + 3.3 5.3
16 2 11,009 5,549.5 + 9,2 +11.8
17 : 3,337 4,568.5 ~16.1 - 5.5
i z 15,363 5,181.5% % 7.0 + 4.1
13 z 10,533 5,766.5% + 1.6 + 8.1
20 3 14,812 4,937.3 - 2.8 - 3.5
2i M 5,725 5,750 +12.7 +15.3
22 2 49,2%6 4,448.¢ - &.5 - 5.4
3 3 14,108 5,701.7 - 7.3 - 3.3
25 3 13,949 5,315.3 + 4.6 7.1
25 Z 12,310 4,170.3 3.4 ~16.0

ivided by the



Following the 1973 reapportionment,

each basic island unit's

average number of registered voters per legislator and the per
cent by which such average deviated from the statewide averaage
number of registered voters per legislator was as follows:

Basic
Island No. of No. of Resg. No. of RV % Deviation
Unit Lezis. Voters Per Legis. from SW Av.
House
State 51 337,837 6,624
Hawaii 5 34,958 6,992 + 5.55
Maui 4 24,581 6,145 - 7.23
Qahu 35140 262,597 6,733(6,565] + 1.64[- 0.89]
Rauai 30 2] 15,701 5,234{7,8517 =~20.98{+18.52]
Senate
State 25 337,837 13,513
Hawaiil 3 34,958 11,653 -13.76
Maui 2 24,581 12,291 - 9.04
Qahu 15 262,597 13,821 + 2,27
Kauai 1 15,701 15,701 +16.19
Combined
State 76 337,837 4,445
Hawaii 3 34,958 4,370 - 1.68
Maui i) 24,581 4,097 - 7.82
Oahu 583[59] 262,597 4,528[4,451] + 1.86[+ 0.13;
Kauai 40 3] 15,701 3,925[5,2341 ~11.69([+17.75]

In the table above,

the figures in brackets denote what

would have been i1if Kaual were allocated two representatives
and Oahu were allocated forty representatives under the
method of egual proportions.

The house districting plan adopted by the 1973 Reapportion-
ment Commission created 27 house districts. The districting plan
and the percentage by which the number of registered voters per
representative in each district deviates from the average
number of registered voters per representative is shown on
the following table. Two deviation percentages are given,
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one reflecting the deviation from the bagic island unit's
(B.I.U.) average and the other reflecting the deviaticon from
the statewide average.

e

% Dev. from X Dev. irom
Bagsic Island  Statewide
Unit Av. No. Av. No. of

Rep. No. of Ne. of Reg. Reg. Voters Reg. Voters Reg..Voters

Dist. Reps. Voters per Rep. per Rep, per Rep.

Hawail 1 1 6,832 6,832 - 2.3 3.1
2 2 14,098 7,049 0.8 6.4

3 1 7,163 7,185 2.5 8.2

4 1 6,863 6,863 - 1.9 3.6

Maui 5 2 12,114 6,057 - 1.4 - 3.6
6 2 12,467 6,234 1.4 - 5.9

Oahu 7 2 13,5375 6,748 0.8 2.5
8 2 13,787 6,894 2.4 4.1

9 2 13,364 6,682 - 0.8 0.9

10 2 13,788 6,894 2.4 4.1

i1 2 13,199 6,600 - 2.6 - 0.4

12 2 13,582 6,791 0.9 2.5

i3 3 20,214 6,738 0.1 1.7

14 2 13,685 6,842 1.6 3.3

15 2 13,543 6,772 0.6 2.2

16 2 13,109 6,554 - 2.7 - 1.6

17 2 13,440 6,720 - 0.2 1.4

18 2 13,681 6,840 1.6 3.3

19 2 12,981 6,490 - 3.6 ~ 2.0

20 2 12,955 6,478 - 3.8 - 2.2

21 2 13,413 6,706 - 0.4 1.2

22 2 12,965 6,482 - 3.7 - 2.1

23 1 6,733 6,733 0.6 1.6

24 2 13,971 6,986 3.8 5.4

25 2 13,802 6,501 2.5 4.2

26 i 6,810 6,810 i1 2.8

Kauai 27 3 15,701 -21.0

The senate districts and the number of senators apportioned
to each along with the percentage by which the number of registered
voters per senator in each district deviated from the average number
of registered voters per senator is shown on the following table.



T

s~ Deviation
from Basic

a

% Deviatieon
from State-

Ne. of Island Unit's wide Av. No.
Senateorial No. of R.V. per Registered Av. No. of R.V. of R.V. per
District Senators Senator Voters _per Senator Senator
1 3 11,653 34,958 0.0 -13.8
2 2 12,290 24,581 0.0 - 9.0
3 3 14,207 42,621 2.8 5.1
4 4 13,7486 54,985 =0.35 1.7
5 4 13,316 55,265 0.0 2.2
6 4 13,803 55,212 ~G.1 2.1
7 &4 13,628 54,514 -1.4 0.8
8 1 15,701 15,701 0.p 16.2

Dewiations from the basic island unit's average is shown only
for those senatorial districts on Cahu. The only meaningful
measure of deviation in the other island units is the statewide
average, since each island unit is a single genatorial district.

O the island of Oazahu, deviation in all five districts
from the statewide average number of registered voters per
senator did not exceed 5.1 per cent. The deviations in the
senatorial districts of Hawaii, Maul, and Xauval were -13.8%
pexr cent, ~9.0 per cent and +16.2 per cent, respectively.

The commission felt however, that the seemingly larwe deviations
in the senatorial districts of Hawaii, Maui, and Kaual were
substantially balanced off when the senate and house were
considered together, and the deviations of Hawail, Maui, and
Kauai, on a combined basis are reduced to 1.68 per cent, 7.82
pex cent, and 11.69 per cent, respeciively, as shown by

the table helow:

%2 Deviagction

Basic No. of from
Island No. of No. of Reg. Voters Statewide
Unit Legis, Reg. Voters per Legis. Av.
Stare 76 337,837 4,445
Hawaii 8 34,9358 4,370 - 1.858
Maui & 24,581 4,097 - 7.82
Cahu 58 262,597 5,528 + 1.86
Kawuai 4 15,701 3,825 +11.69

When the house districts and the senate districts were combined
and read together, the number of registered voters per legislator
in each district deviated from the statewide averacge number of
tered voters by no more than 11.7 per cent. The following
= reflects this finding.

regi
abl

b

or
0w
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REPRESENTATION PER LEGISLATOR BY SENATORIAL DISTRICTS
FINAL REAPPORTIONMENT PLAN
1973 LEGISLATIVE REAPPORTIONMENT COMMISSION

STATE OF HAWAII
July 13, 1973

No. of
R.V. in  No. of ¥No. Legisiators R.V. in  Av. No.
Segnate House House House Senate in Senate Senate R.V. per Deviation
District District District 3Seats Seats District Distriet Legislator R.V. %
i 6,832 1
2 14,0098 2
1 3 7,165 1 3 g 34,958 4,370 - 75 1.7
4 6,863 1
5 12,114 2
2 & 12,4867 2 2 & 24,581 4,097 -~ 348 7.8
22{Port. 1,305 0.2
23 6,733 1
3 24 13,971 2 3 9.2 42,621 4,633 188 4.2
25 13,802 2
26 &,810 i
18 (Port. 3,976 .6
19 12,881 2
4 20 12,955 2 4 12.4 34,985 4,434 - 11 Gg.2
21 13,413 2
22{Porzt. 11,660 1.8
14 (Porc. 5,468 0.8
15 13,543 2
5 16 13,109 A & 12.2 55,265 4,530 25 1.5
17 13,440 2
18 (Port. 9,705 1.4
11 13,199 2
iz 13,582 Z
6 13 20,214 3 4 12.2 55,212 4,526 81 1.8
14 {Port. 3,217 1.2
7 13,575 2
8 13,787 Z
7 3 13,364 2 4 12 54,514 4,543 93 2.2
10 13,788 2
3 27 15,701 3 1 4 15,701 3,925 - 520 11.7
Total 337,837 51 25 76 337,837 4,445 5.9
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Appendix B
STATE LEGISLATIVE APPORTIONMENT

Tabhle 1

APPORTIONMENT OF LEGISLATURES:
SENATE

Foreeni deviction

Year of Number Largest  in acival ¥, grerage Average
Initial  Present st MNum-  Nume af number  populnlion fer seal Fopu-
reappar- apfor- recent ber Ger mulli- of s6qls e A iztion
Stafe or ficning fionment cppor- aof of member o Crealest coch
olher furisdictson agevcy by tsonment  seaty  districty districts district + — seaf (a)
Alabama........, I FC 1972 3% 35 ] 1 Q.67 Q.72 98,406
Alaska. . ........, G.B sC 1974 20 i6 3 3 14.0 8.4 15,118
Artzona. .. ... . L L 1972(b) 30 3G 4] 1 0.4 0.4 59,083
Arkansas . B B 1671 35 35 4] 1 2.0 1.49 54923
California........ L sC 1573 40 40 4] 1 1.92 1.02 496,322
Colorado. . .., .. .. i 1972 35 35 1} 1 2 48 G.67 63,1729
Connectical. Lic) B 1974 35 38 9 H 39 39 E4,228
Delaware, . L 1671 23 21 G 1 .4 0.9 26100
Florida, .. ... Lo Ligy L 1672 46 1% 15 3 0.62 0 53 169,773
Georgla, ... ... L 1 w72 k13 56 0 1 2.3 2.0 81,658
Hawall . ......... B B 1973 25 5 7 4 16.2 138 13.513{d}
Tdaho, . . ... . i 1974 35 35 [+ 1 543 5.03 53701
IHinois. ... Lic} L 1973 59 59 ] i 0.8 0.6 188,372
Indiana, .. .. .. L 1672 50 30 0 1 1.7 1.6 103,872
fowm, .. ... ..., Y.ie) sC 1%72 50 50 1} i G.0 .0 56,567
Kaveas .. ..., I FC 1972 40 40 0 1 2.56 702 56,234
Kentucky. . L L 1972 38 8 0 1 307 302 B4.791
Louvislana. ... .. .. L FC, L 1972 39 39 1] 3 5.4 £8 93,418
Malpe .. ... ... L) sC 1972 23 33 G 1 1.52 134 3G 11
Maryland. .. ... .. G G i 1973 47 47 [} i 53 &.7 £3,455
Muausnchusetis, .. L L 1973 40 40 0 1 3.53 2.867 $38.493{e}
Michigan. ... ..... B SC 1972 33 38 O i 0.0 4.0 233753
Minnesota L FC 1972 67 67 [} 1 1.88 1.83 E6.870
Mississippi....... L FC 1975 52 39 12 3 1.12 0.92 42.000
Missourd, ........ B B 1974 34 34 G 1 5.9 4.9 137,571
Montana......... B B 1974 LG 50 0 1 6.33 875 13,838
Nebraska. .. ... .. 1. |9 1971 49 4% 4} 1 1.4 11 30,280
Nevada, L. L 1. 173 20 16 3 7 7 9.6 74,437
New Hampskire.. . L L 1572 4 24 [+ 1 328 4.0 3015440
New Jersey....... B B, 8C 1473 40 40 13 1 2.85% 1.3% 179,278
New Mexico, .. 1 L. 5C e 42 42 G 1 4.88 4.48
New York. . ...... L i &0 &0 i 1 &9 3.9
North Carollna. . L. i 5G i i8 4 6.30 6,89
North Dakota.. .. L EC 5G 49 H 2 .14 3t
Ghio, ... ... ... B B 33 33 [+] H 1.08 .95
{Oklabioma e 1. 45 48 [+ 1 0.5 4.5
Geepon .. ST 30 a0 0 1 12 o
Pennsylhvania. | B B 50 3] 0 1 2.29 G.G3
Bhode istund | 1 i 50 50 k] 1 17.0 Q.0
South Carclina. .. L L 46 i4 13 5 318 6.75
South Dakeota. ... Lic} i 33 28 3 £ T4 3.3
Tennesses L I i3 a3 ¢ i 7.1 T4
Tezaua. . .. T.{el B 31 31 g H 2.3 Z.7
Utah i 1. 9 % & 1 4.64 638
Yermont. .. ...... Lic} L 30 t3 1 & &.17 £.48
Virafoda, ... ... i F 0 3 1 kS L2 4.3
Washingron. . ... & FC 49 49 O 1 0.51 a7
West Virpinda ... L I ki3 17 17 2 35.% 3:.0
Wisconsin. ... L i 33 33 t 0.7 .55
Wyoming. .. ..... L I 3 % % 3 119 1.8
L NA,

Viegln [stands. ... L

o

neit of wate

(R} Ramed on maber of votes polied st prior eleeeion.
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Table 2

APPORTIONMENT OF LEGISLATURES:

HOUSE

Yei -

State o toning

agenly
L
GoB
Arfzona. ... .. . L
Arkansas. .. ....., B
Califoraia, ..., L
Colorado ... ., %
Connecticut. ... .. {c}
Delaware. ... ... . L
Flortidx . . ..
Georgla
Hawail
idahao
Iifnanls
indtuna
iowa
Kansus ... ..., |9
Kentueky. ....... L
Louistana ........ L
Maine. ... L{c)
Maryland ... .. ... &
Mosxachuserts. .. L
Michigan......... B
Minmennta .. L
Blissisaippi. ... ... i
Missoucl, . ..., ... B
Maontana., ... ...
Nebra«ka . .. ... .

Nevada . ... ...,

New Hampshire... L
New Jersey ... .. B
New Mexleo .. ..., L.
New York ....... L
North Carollna. ... L
North Dakera. .. L
Ohic ... .. B

Okinhoma, ... .. L
Oregon. ... ...... L
Pennsylvaaia. , . B
Rhode [shand. ... L
South: Carulina. .. L

Sourh Pakota, .. .. Lic}
Tenneasee ... L
Fexam . ...... ..... Lict
Utah, . . ..
Yetmont. .. ....... Lic}
Virgioda, .. ... ... L
Washington, ... i.
West Virginia. ..., L.
Wisconsin. . ...... L
Wyanmdng ... ..., L

SOUR

%]
¥

Number Largr:t

numbey
Nupher af
af scals gn
Fistricts ditirist +

i) G i 1.8 115 37.802

22 10 5 14.0 150 7,539
1. L1%72{b) 60 30 30 b4 0.4 4.4 219,541
B 1971 160 84 §¢] 3 5.3 34 19233
sC 1973 30 8G a 1 1.54 1,90 249,661
L 1972 %1 &5 0 H 0.97 1.09 33853
B 1971 £51 151 O i .0 (R 20031
L 1971 41 41 i) 1 z.6 2.3 13,268
L 1972 120 45 24 & G.7 0.1 56,391
L 1974 180 154 1 4 4.87 4.79 25,502
B 1973 51 27 22 3 8.2 215 6,6241dy
L 1971 79 35 i3 2 5.45 3.03 10,186 11}
i, 1973 177 59 59 3 a.3 3.4 62,751
L 1972 100 7 20 3 1.0 1.0 519146
8C 1972 100 164G 0 i 0.0 00 28,253
L 1473 125 125 G i 6.5 4.8 18.223
L 1972 100G 100 [4] 1 3.1 39 32,193
FC.L 1972 1G5 1035 3] 1 4.5 4.6 34,607
SO 1974 151 it? i1 1G 5.0(e} 5.8{e} 6581
G. L 1973 144 47 47 3 53 4.7 17.818
L 197 2443 240 o 1 9.94 G061y 23.2320g)
sC 1972 110 110 43 i 0.0 .0 80,751
FC 1472 134 134 O H 1.99 £.97 28,504
FC 1575 127 4 27 4 1.06 093 12,171
sC 197t 163 163 4] 1 1.2 1.3 28,636
B 1974 100 160 O i 7.83 7.65 5,944
ral Legislature
L 1973 40 40 0 1 10.9 121 12,218
L 1971 400 159 109 134 23,3 19.3 1.813/h}
B, 5C 1973 8o 40 40 2 285 .39 BY £.10
. 8C 1972 k] 70 ¢ 1 4.92 4.95 14,514
L 1971 150 150 [} i 1.8 1.6 121.60%
L 1971 120 45 33 8 8.2 192 42,330
FC 1975 100 49 49 4 316 3.1 5,174
B 1971 99 92 a 1 1.08 Q.95 167,526
L 1971 101 161 o i 1.0 1.2
5. 8C 197 50 s 0 1 .33 .88
B 1971 203 263 0 1 2.93 .04
L 1974 104 106 o] i 17.0 0.0
L 1974 24 124 L] H 4.98 497
L 1971 7 I8 28 16 2.4 13
i $973 99 G% i} 1 2.0 1.6
i 1975 150 150 4] i 3.8 4.7
L 1972 s 75 0 i 572 393
L 1974 156 72 39 15 10,58 9.16
L 1972 164 52 28 7 9.6 -3
¥C 1972 93 49 49 2 0.9t 0.
i 1973 100 35 pad §3 817 g
i 1972 99 99 4 i 0.96 ]
L 1971 61 23 12 i 41 168

[leglctature

Book of rhe States,

her #ag*nt or
to do oma,

{1} Baved oo cumber of votes polled i@ prige slectivm.

Council of ftace

Goveraments, 19746}




Appendix C

POPULATION AND REGISTERED VOTER BREAKDOWNS
BY ISLAND UNITS

The figures in the text were extracted from the following:

MAUT KAUAT QOAHU HAWAIT STATE
1968
Populationl 48,350 31,281 629,604 66,007 775,242
Registered Voters® 19, 800 13,076 211,853 29,370 274,199
Rate 41% 42% 34% 447 35%
1972
Population’ 59,234 30,838 460,125 68,363 808,560
Registered Voters? 24581 15,701 262,597 34,958 337,837
Rate 50% 51% 40% 51% 427
1976 )
Population? 57,500 34,100 718,400 76,600 886,600
Registered Voters® 29,743 18,063 275,479 39,760 363,045
Rate 527 53% 38% 52% 41%

iPopulation of Hawaii, 1969, DPED Statistical Report No. 66, Table 3.
QResults of votes cast, General Eelection, Tuesday, November 5, 1968.

3state of Hawaii Data Book 1973, A Statistical Abstract, DPED, p. 9.

ézRes&zts of votes cast, General Election, Tuesday, March 1572, p. 98.
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Appendix D

USE OF SINGLE- AND MULTI-MEMBER DISTRICTS
FOR STATE LEGISLATURES

SIHGLE-MEMBER LTI-MEMBER

DISTRICTS USED DISTRICIS USE SINGLE- AND MULTI-MEMBER
EXCLUSIVELY EXCLUSIVELY DISTRICTS IN COMBINATION

STATE HOUSE SENATE HOUSE SENATE HOUSE SENATE

B

Alabama X
Alaska X6y (3}

Arizona X X(23

Arkansas 2 X{35

California X X

Colorado < X

Connecticut X X

Delaware X X

Florida ket (%)

Georgla 4 Ky

Hawaii (3 {4

Tdaho X {2}

Tillinois X Z{3y

Indiana )4 X5y

Iowa Z 4

Kansas z X

Kentucky X X

Louisiana X Ko

Maine X X(LOy

Mayviand X 3

Magsachusetts X X

Michigan X X

Minnesota S X

Migsissippi X4y ¥

Missouri X %

Montana Z X

Nebraska UNTCAMERAL

Nevada Z (7

New Hampshire % {11

New Jersey X (23

Haw Mexico Z X

New York X X

North Carslina 108y (4]

Horth Dakota L{4; i

Shio X x

Skizhoma X Z

Dregon z X

Pannaylivania X 4

Rhode Island % x

South Carolina z (53

South Dakota K10 X{3}

Teunesgee g Z

Texas X X

Ursh Z K

Yaymont EXe

Virginia X3
shington e {23

West Virginia (2} {13}

Wigconsin i K

Wyoming X{11) X{5)

Sumbers in parencheses indicate largest number of seats in districi.




Appendix E
PARTY DISTRIBUTION OF SEATS IN MULTIMEMBER

{TATIVES

3
i

DISTRICTS OF THE HAWAII HOUSE OF REPRESE]

1976

DEMO.

1974

DEMG.

1972
DEMO.

1970
BEMO.

1968

DEMO,

REP.

REP. REP. REP. REP.

DISTRICT

[ B e»]

— ™

~

o

o8

<

Fa

O~y

~NO

[l ]

o~ O

O ooy

o

O o

&

o O

o oy

el

o

]

fa |

[ R o R

[ B o o |

o

o

<

[

<

SO OO NND

Sl NS O M

QOO AN OD

NN O O™M

GO pmd O] 0N

ot = e N

O =N e

Y e O N

il A RN VI o g« SR 5 B < e IS

10

36

15

31

15 33 13

31

12

33

TOTAL

MEMBER
DISTRICT

SINGLE-

10

41

35 16

16

35

34

12

38

HOUSE

5

S



Appendix F

PARTY DISTRIBUTION OF SEATS IN MULTIMEMBER DISTRICT
ELECTIONS FOR HAWATT SENATE

1968 1970 1974
DEMC.,  REP, DEMO.  REP. DEMO.

2 1 2 1 2

1 1 2 0 2

2 1 1 2 H

4 0 3 0 4

4 0 4 0 4

0 4 1 3 2

3 1 2 2 2
TOTAL 16 8 15 8 17
SINGLE-MEMBER
DISTRICT 1 0 1 0 1

SENATE 17 8 16 8 18

1606



