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FOREWORD 

This study on whether Hawaii should enact a statutory 
definition of death was requested by Senate Resolution No. 432, 
S.D. 1, adoped in the 1976 Regular Session. The need for
legislative attention to this issue has arisen largely
because of the rapid advances in me�ical technology in the
recent past.

In the preparation of this report, the Bureau has 
received excellent cooperation from the professions and 
practitioners most directly involved in the question. To 
them, the Bureau acknowledges a sincere debt of gratitude. 
Special thanks go to the Hawaii Medical Association and 
Hawaii Neurological Society for their support, to Judge 
Shunichi Kimura and Cynthia Chi who made available to us the 
tapes concerning the Cameron case, and to the Hawaii Medical 
Library for the use of their technical materials. 

January 1977 

Samuel B. K. Chang 
Director 

iii 



TABLE OF CONTENTS 

FOREWORD. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . iii 

I. INTRODUCTION... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 

Significant Findings. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Recommendation.................................... 3 

II. MATTERS OF LIFE AND DEATH:
KAREN QUINLAN AND ALICE CAMERON.................... 4 

Karen Ann Quinlan. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
Alice Cameron..................................... 10 
In Retrospect. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14 

III. MEDICAL ASPECTS..................................... 18 

General Background 
Historic Views of Body Function Regulation...... 18 
Death As A Process. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20 
The �raditional Determination of Death.......... 22 

The Decline of the Traditional Criteria 
Pre-emption of the Determination of Death 

Resuscitation and Artificial Life Support 
Systems........................................ 25 

Physician Dilemmas; Societal Dilemmas........... 29 
Lack of Medical Unanimity....................... 32 

Brain Function Determination of Death 
Brain Death..................................... 35 
Measurement of Brain Activity................... 36 

Electroencephalography (EEG), A Primary 
Method of Measuring Brain Activity............. 37 

Other Indices of Brain Death Measurement........ 39 
Suggested Medical Criteria of Determining 

Brain Death.................................... 40 
International Criteria.. . . . . . . . . . . . . . . . . . . . . . . . . 43 

Some Difficulties with a Definition of 
Brain Death.......... . . . . . . . . . . . . . . . . . . . . . . . . . . 44 

Organ Transplantation and the Definition 
of Death 

The Uniform Anatomical Gifts Act (UAGA). ...... .. 49 

IV. THE DEFINITION OF DEATH UNDER THE LAW............... 52 

iv 



General Background 
Property, Inheritance and Insurance Rights...... 52 
Missing Persons................................. 53 
Homicide and Wrongful Death..................... 54 

Statutory Definitions of Death 
Brain Function Provisions....................... 56 
Conditional, Alternative and Exclusive 

Use of the Brain Death Definition.............. 58 
Resuscitative Actions and the Determination 

of Dea th. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 2 
Standards of Medical Practice................... 66 
Legal Occurrence of Death; the Pronouncement 

of Death....................................... ·67
Specified Death Determining Parties............. 69
Liability of Physician Provisions............... 70
Use of the Brain Function Definition and 

Records Requirements........................... 71
French Law. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 2

Traditional Criteria Provisions 
Resuscitative Actions and the Determination 

of Death.·...................................... 74 

Legal Occurrence of Dea th. . . . . . . . . . . . . . . . . . . . . . . 7 5 
Specified Death Determining Parties............. 76 
Standards of Medical Practice................... 76 
Relative Exclusivity of the Traditional 
Criteria of Dea th. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 7 

A Quasi-Definition of Death....................... 78 

V. PROPOSED DEFINITIONS OF DEATH....................... 79 

Proposed Legislation in Other States.............. 79 

Proposed Legislation Introduced into the 
Hawaii State Legislature, Regular Session 
of 1976 

Senate Bill No. 2518-76 and House Bill 
No. 2887-76.................................... 84 

House Bill No. 2111-76............ ... ........... 89 
Distinctive Features of Hawaii Legislation...... 92 

Other Considerations 
Need for a Statutory Definition; Alternative 

to Legislation................................. 93 
Question of Fact, Question of Law............... 95 
Levels of Specificity........................... 96 
Retaining the Traditional Standard.............. 97 
Location of a Definition in the Statutes; 

Applicability Limits........................... 98 
Definition Updating........ . . . . . . . . . . . . . . . . . . . . . 99 
The Doctors, the Lawyers ........................ 101 

VI. RELIGIOUS PERSPECTIVE OF THE DEFINITION OF DEATH .... 104 

VII. COST CONSIDERATIONS... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 109 

V 



VIII. DEFINING DEATH IN HAWAII
FINDINGS AND RECOMMENDATIONS ...................... 113 

FOOTNOTES ..... ,",................................... 119 

APPENDICES 

A. STATE CRITERIA OF DEATH, BY STATUTE TYPE ........... 129 
# 

B. APPLICABILITY OF STATUTORY DEFINITIONS OF DEATH:
STATES AND PROVISIONS ............................ 130 

C. STATUTORY PROVISIONS RELATING TO THE PRONOUNCEMENT
OF DEATH, ARTIFICIAL MEANS OF SUPPORT, AND 
ORGAN REMOVAL.... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 131 

D. ANALYSIS OF STATE STATUTORY PROVISIONS RELYING ON
RESPIRATORY AND CIRCULATORY/CARDIAC FUNCTIONS 
AND DEATH....... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 132 

E. ANALYSIS OF STATE STATUTORY PROVISIONS RELYING
ON BRAIN FUNCTIONS AND DEATH ..................... 134 

F. TEXTS OF STATE STATUTES DEFINING DEATH ............. 137 

G. EXCERPTS OF DEFINITION OF DEATH LEGISLATION
PROPOSED IN OTHER STATES ......................... 144 

H. BILLS.............................................. 155

I. ORDER GRANTING MOTION TO VACATE TEMPORARY RESTRAIN-
ING ORDER (ALICE CAMERON CASE) ................... 167 

J. MEDICAL CRITERIA: DEATH, IRREVERSIBLE COMA, 
CEREBRAL DEATH, BRAIN DEATH ...................... 174 

EXHIBIT 

1. Proposed Legislation............................... 116 

vi 



Chapter I 

INTRODUCTION 

During the Regular Session of 1976 of the Eighth 
Legislature of the State of Hawaii, the Senate adopted 
Senate Resolution No. 432, S.D. 1, which requested the 
Office of the Legislative Reference Bureau to undertake a 
study of the definition of death. This report is the 
result of the study conducted in fulfillment of that request. 

As a subject of legislation, as well as discussion, 
death has been addressed in many ways. Yet, because of the 
limits of man's knowledge and understanding of the processes 
of life and death, death in the past has primarily been 
reacted to, without regard to questioning the medical deter
mination of the time of the fact of its occurrence. The 
advent of modern medicine and development of extraordinary 
life sustaining techniques, which now in medical understanding 
maintain certain vital processes of a human body beyond the 
medical death of the person in the manner of mechanical 
functioning, require present reflection upon a previously 
non-existent problem. The preservation of life is undeniably 
a great and grave concern as well as interest of medicine 
and of the law, but it is the very mechanisms and techniques 
which provide the heretofore unattained levels of survival 
and recovery which give rise to the entanglement of legal 
and medical need and legal and medical questions about the 
determination of death. 

This report is concerned with the need for a definition 
of death, reviews some of the legal and medical background for, 
and ramifications of, a definition of death, and surveys 
existing statutes defining death. Consideration of the 
relative utility of particular statutory provisions, as well 
as definitions proposed in Hawaii and elsewhere, are undertaken, 
in view of the possibility of Hawaii enacting a definition 
of death. Lastly, recommendations resulting from considera
tion of the various factors and viewpoints are made, in 
response to the basic question of this study, "Should Hawaii 
adopt a definition of death?" 

While some of the impetus for declaring death at its 
earliest medically determinable point has arisen from the 
interests of organ transplantation, this report does not 
include emphasis upon organ transplantation and its role in 
the determination of death except as minimally necessary 
to impart maximum understanding of the issue of the definition 
of death. All persons who die are not organ donors, and the 
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TOWARDS A DEFINITION OF DEATH 

persuasive weight of the value of organ transplantation, if 
such exists, should not be a primary precipitating factor in 
deciding when human death occurs. There is no doubt that 
organ transplantation is of substantial value to society, 
and that it will continue to gain in value in the future. 
However it is not the intention of this discussion of the 
definition of death to balance the relative value of a 
potential organ donor against the relative value of a potential 
organ donee. It is acknowledged that organ transplantation 
appears to have been a factor in the development of some 
early criteria of brain function death, but similarly, it 
appears that a basic premise of the practice of medicine is 
that the preservation of each individual's life is of para
mount importance and that wherever possible, no life will be 
sacrificed or shortened for another. This premise must 
remain a viable concept within the law. 

SIGNIFICANT FINDINGS 

Based on discussions in this report, the following 
constitutes a summary of significant findings: 

The traditional standard of determining death, 
recognized by medicine and law, is inadequate to 
meet present medical and legal needs. 

Medical practice has exceeded the bounds of the 
traditional standard of death, while law, except 
through case law development, has not reflected 
the changes in medical practice. 

The brain function standard of death utilized in 
medical practice today requires specialists and 
highly sophisticated equipment which are not 
uniformly available. 

The traditional standard of determining death is 
the predominant method of determining death, as 
the brain death standard is utilized in only two 
per cent of all cases. 

Not all physicians are fully committed to the 
brain death standard although there appears to be 
general acceptance of that standard. 

The current lack of agreement between medical 
practice and law has resulted in some legal 
entanglements, some of which resulted in judicial 
recognition of and acquiescence in the brain death 
standard. 
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Since 1970, fifteen states have statutorily 
recognized the brain function standard of death, 
but not in any uniform manner. 

Existence of statutes guarantees neither decrease 
nor increase of litigation, and will not prevent 
litigation. 

The Alice Cameron case involves the definition of 
death; the Karen Ann Quinlan case does not. 

The courts can be regarded as one mode of legally 
recognizing the brain function standard of death, 
in the absence of statutory enactment. 

Only legislative action can assure a uniform law. 

RECOMMENDATION 

The Bureau recommends that the State of Hawaii enact a 
statutory definition of death, the recommended text of which 
is set forth as Exhibit 1 in Chapter VIII. 
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Chapter II 

MATTERS OF LIFE AND DEATH: 
KAREN QUINLAN AND ALICE CAMERON 

The relevance of a detinition of death, or any need for 
such a definition is perhaps made most understandable when 
viewed in the light of well-publicized death issues. The 
two most well-publicized death issues in this State are 
probably the circumstances surrounding the death of Alice 
Cameron and the life of Karen Ann Quinlan. The usefulness 
of reviewing in some depth the facts of the two cases primarily 
revolves around the necessity to clarify the definition of 
death as an issue, and its clear distinction from the separate 
issue of euthanasia. 

The definition of death appears to be an attempt to 
determine at as nearly accurate a point in time as possible, 
the moment of death, or more precisely as discussions else
where in this report point out, the point at which a human 
body has progressed in the process of death when realistic 
medical assessment of condition is a finding of death. The 
statutory definition of death therefore can be viewed as a 
legal recognition of the medical determination of death. 
Actual medical death will already have occurred prior 
to the application of the definition of death. Euthanasia, 
on the other hand, appears to be a legal process which would 
allow some action, nonaction, or other acquiescence (depending 
upon the actual language) while a person is still medically 
alive. The basic difference between a definition of death 
as discussed in this report and euthanasia is thus primarily 
one of timing, in that the definition of death involves 
action following the determination of medical death while 
euthanasia involves some sort of action or nonaction before 
medical death. 

The Cameron and Quinlan cases are cases which show the 
many facets of both issues, and by contrast, also show the 
vast differences between them. 

KAREN ANN QUINLAN
1 

On the night of April 15, 1975, Karen Ann Quinlan entered 
a coma from which, as of this writing, she still has not 
emerged. It has be�n speculated that her condition was the 
result of a lethal combination of tranquillizers and alcohol. 
Blood and urine tests performed showed quinine, aspirin, and 
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barbiturate in normal levels, with traces of Valium and 
Librium. The cause of her unconsciousness and the precise 
location of damage, however, has not been established with 
certainty. The effect of this uncertainty upon the physicians 
who have dealt with Karen Ann Quinlan has been that their 
ability to predict whether or not she will ever regain 
cognitive function has been severely or perhaps totally 
hampered. Thus, reliable assessment of the probability of 
her recovery is extremely uncertain. 

Karen apparently had stopped breathing twice prior to 
her admission to the hospital, but she was revived on both 
occasions, once by mouth-to-mouth resuscitation and once 
by a police respirator. It is believed that anoxia, an 
insufficient supply of oxygen in the bloodstream, resulted 
from the cessation of breathing, and that brain damage was 
the ultimate result. Karen's breathing was artificially 
maintained from the time of her admission into the hospital 
on April 15, 1975 for over a year until May 22, 1976. During 
this time, the respirator was removed from Karen only for 
brief periods of time when an attempt was made to wean her 
from the respirator just prior to May 22, 1976. Karen's 
condition and the use of the respirator necessitated vigilant 
medical treatment, which included feedings through a naso
gastric tube and regular administration of antibiotics to 
minimize the constant threat of infection in view of Karen's 
physical vulnerability. 

There was and continues to be no time during which 
Karen's condition has ever met the requirements of nor 
corresponded to any medical definition of brain function 
death or irreversi'ole coma, nor the traditional measure of 
circulatory-respiratory death. EEG tracings made have 
always shown brain rhythm, and the tracings have never been 
"flat" as is generally required for a finding of brain 
function death. There is physical reflex action to painful 
stimuli.· Her pupils react to bright light, and thus are not 
dilated as also is generally required for a determination of 
death. These facts continue to be true but there also has 
been neither change nor improvement in her condition, which 
has been described as a persistent vegetative state. The 
possibility of her return to cognitive functioning is viewed 
as remote. 

The reasons for the uncertainty surrounding Karen's 
condition are basically the present limitations in medical 
knowledge. One commentator felt that the dilemma surrounding 
Karen Ann Quinlan's situation was due to medical "failure to 
distinguish heretofore between the different parts of the 
brain and their functions".2 The same commentator felt "that
Karen Quinlan is indeed dead, because her cortex is dead". 3
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TOWARDS A DEFINITION OF DEATH 

With regard to Karen's EEG results, he stated that: 

Cellular activity with electrical output 
from the brain-stem represents the same type 
of vegetative life that could be assigned 
to hair cells or heart cells that might be 
maintained artificially.4 

Thus, that commentator may be reaching even further beyond 
existing proposed medical criteria of death by isolating the 
function of one part of the brain from all the other parts 
of the brain and attributing death to the failure of function 
of one part of the brain, the cortex. The readings on the 
EEG, then, are reflections of an electrical function rather 
than of a life function under that type of death criteria. 
It is in t�view that the question of the definition of 
death is involved in the Karen Ann Quinlan case, but note 
the question found here may not relate to relatively common 
use of medical criteria. Because there is no virtual fulfillment 
of ordinarily utilized brain function or other death criteria, 
however, the definition of death question under discussion 
is not one which necessarily arises in discussion of the 
Quinlan case. 

Karen Ann Quinlan's attending physicians, Doctors Robert J. 
Morse and Arshad Javed, believed that if Karen were removed 
from the respirator, she would die. Mr. and Mrs. Joseph 
Quinlan, Karen's parents, on July 31, 1975, executed a 
release authorizing Doctor Morse "to discontinue all extra
ordinary measures, including the use of a respirator" with 
regard to their daughter, despairing that she would never 
recover. Doctor Morse refused to comply with that release 
on the basis of his belief that such an action would con
stitute a departure from customary standards of medical 
practice. Hawaii physicians questioned in interviews on 
this point tend to concur with Doctor Morse's conclusion and 
feel that his refusal was proper, in view of the fact that 
Karen's initial medical history was absent and unknown, and 
in addition, that her condition did not correspond to any 
medical definition of death. The Quinlan case, then, appears 
not to be one involving the definition of death, but one 
which deals with the treatment decisions relating to a 
patient about whom there is substantial medical agreement 
and opinion that the patient is medically alive, albeit with 
negligible or no hope of recovery. Thus, the ultimate 
central question in the Quinlan case was whether or not 
Karen Ann Quinlan should be allowed to continue her life 
free of extraordinary support and treatments, even if that 
life would mean immediate or at least, imminent death. 
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MATTERS OF LIFE AND DEATH 

There have been opinions expressed on the effect of the 
release executed by the Quinlans on the attending physician, 
with one conjecture being that the existence of the release 
document increased rather than decreased Doctor Morse's 
anxiety about the possibility of a law suit.5 The Quinlan 
action in executing the release, thus bringing the treatment 
of Karen out of the area of unspoken understanding between 
the family and the physician, may have been an unusual step. 
Whether or not the decisions made by Doctor Morse would have 
been different without the release, is of course, impossible 
to conjecture in retrospect, particularly in view of the 
medical reality of Karen's condition, that is, that Karen 
was indeed medically alive, although in a vegetative state. 

Following Doctor Morse's refusal to discontinue the use 
of the respirator, Joseph Quinlan brought legal action 
seeking to be appointed as her guardian and to receive 
express legal authorization to discontinue the use of the 
respirator. Mr. Quinlan also sought an injunction to prevent 
the county prosecutor, the attending physicians, and the 
hospital from interfering with this authorization, and to 
enjoin the prosecutor from charging him with homicide in a 
criminal action. 

Mr. Quinlan's original assertion was that Karen was 
legally and medically dead, but this position was revised 
prior to the trial, apparently when it became clear that 
none of the expert witnesses would testify that Karen was 
medically dead. The bases for his claim for equitable 
relief from the court involved a number of novel arguments: 

(1) Under the doctrine of parens patriae, the Equity
Court, the protector and general guardian of all
persons under disability, may intervene and allow
Karen to die a natural death "in her best interests".

(2) Karen enjoys a constitutional right of privacy
which her family may assert in her behalf. The
right, moreover, encompasses the right to ter
minate the use of extraordinary medical measures.
The "right of privacy" concept was borrowed from
several decisions of the United States Supreme
Court involving contraception (Griswold v. Connecticut6

and Eisenstadt v. Baird),7 abortion (Roe v. Wade)B
and possession of obscene films for private viewing
(Stanley v. Georgia).9

(3) Continuance of extraordinary means is not required
by the Roman Catholic faith which Karen followed,
and therefore, the continuance of use of the
respirator would unconstitutionally interfere with
the free exercise of religion.

7 



TOWARDS A DEFINITION OF DEATH 

(4) Continuance of extraordinary means in Karen's
treatment would constitute unconstitutionally cruel
and unusual punishment.

Joseph Quinlan's petition which included the above 
points, was denied by Judge Muir of the New Jersey Superior 
Court. In reaching this decision on the petition, Judge 
Muir found the third and fourth arguments above unpersuasive. 
The judge found that the Roman Catholic faith does not 
require continuance of the use of the respirator, but also 
that it neither requires its discontinuance. On this basis, 
a refusal to grant Joseph Quinlan's request was not viewed 
by Judge Muir as interfering with religious belief or the 
free exercise of religion. It was also stated that the 
State's interest in the preservation of life is of such a 
high level that state intervention into religious practices, 
if necessary, would be permissible to preserve life. 
Further, the Judge found that the constitutional prohibition 
of cruel and unusual punishment is inapplicable to a situation 
involving medical treatment which is generally intended to 
sustain life, and in any event, that the Eighth Amendment 
applies only to criminal sanctions, which clearly were not 
involved in Karen's case. 

The judge decided that the question of whether or not 
the use of the respirator should be discontinued was a 
medical question, and because Doctor Morse made a medical 
decision in refusing to discontinue the use of the respirator, 
the court did not have the authority to compel the physician 
to change that decision. The finding that Karen was legally 
and medically alive meant, moreover, that discontinuance of 
the use of the respirator would amount to homicide. 

F-inally, Judge Muir found that while a mature, competent
adult may refuse medical treatment for himself, there is no 
constitutional right to die deriving from a constitutional 
right to privacy, which a parent may assert on behalf of a 
mature but incompetent child. Karen had been represented by 
a guardian of her person for the purposes of the legal pro
ceedings, because Judge Muir felt that the Quinlans were 
unable to make disinterested decisions about their daughter 1 s 
medical treatment. The court-appointed guardian acted 
in that capacity throughout the proceedings as Karen's 
guardian. 

There has been speculation about the ability of the 
law to respond to such a �ituation. The decision of the 
trial court in the Karen Quinlan case, it has been suggested, 
was based on the concept that the artificial maintenance 
machinery supported life, and under �he law, the trial judge 
had no flexibility in reachjng a contrary decision.10 
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Joseph Quinlan appealed Judge Muir's decision to the 
New Jersey Supreme Court, which reversed Judge Muir. The 
New Jersey Supreme Court disagreed with Judge Muir's finding 
that the withdrawal of the respirator is a purely medical 
decision: 

Such notions as to the distribution of responsi
bility, heretofore generally entertained, should 
however neither impede this Court in deciding matters 
clearly justiciable nor preclude a re-examination by 
the Court as to underlying human values and rights. 
Determinations as to these must, in the ultimate, be 
responsive not only to the concepts of medicine but 
also to the common moral judgment of the community at 
large. In the latter respect the Court has a non
delegable judicial responsibility. 11

Although Karen was alive, the New Jersey Supreme Court 
regarded the quality of life as the focal point of its 
decision: 

The prognosis as to the reasonable possibility of 
return to cognitive and. sapient life, as distinguished 
from the forced continuance of ... biological vegetative 
existence. 1 2

This distinction is similar to the distinction made by 
Pope Pius XII in his allocutio,13 and by Bishop Casey in the 
amicus brief filed in the Quinlan case on behalf of the New 
Jersey Catholic Conference.14 The Court, however, disclaimed 
any reliance upon the "Catholic view" as precedent for the 
civil law.15 

Of the many considerations given the matter, it appears 
that the Court was ultimately convinced by the right of 
privacy argument which was offered by Joseph Quinlan: 

We think that the State's interest contra weakens 
and the individual's right to privacy grows as the 
degree of bodily invasion increases and the prognosis 
dims.16 

Karen's guardianship was transferred to Joseph Quinlan 
as a result of the New Jersey Supreme Court's decision on 
the matter, which also allowed Mr. Quinlan to assert a right 
of privacy on Karen's behalf under the peculiar circum
stances of the case: "Manifestly, he has standing to 
assert his daughter's constitutional rights, she being 
incompetent to do so.1117 It appears that the Court presumes 
that Karen, if momentarily lucid, would choose to have the 
use of the respirator discontinued, in view of the irreversibility 
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of her condition. There would be no liability for homicide 
because Karen's death would be due to natural causes; again, 
this point is similar to the position taken by Pope Pius XII. 
Even if the act were homicide, it would be a "lawful" homicide
pursuant to a right of privacy.18 

The decision of whether to discontinue the respirator 
was left to the guardian and the family of Karen Ann Quinlan, 
and the attending physicians. The Court required that a 
hospital ethics committee confirm the decision, although the 
Court did not describe the membership of such a committee. 
The Court went further and encouraged the use of this type 
of procedure for use in other instances of terminal condi
tions, even when the �atient is not permanently comatose.19
A court decision woul not be required in these cases.20 

In one sense� therefore, the Court has delegated its res
ponsibility in future cases, or has determined that decisions 
regarding terminally ill patients should be left to the 
patients, their families, their physicians, and hospital 
ethics committees. 

Following the decision of the New Jersey Supreme Court, 
on May 22, 1976 Karen was taken off the respirator, and on 
June 9, 1976, she was moved from Saint Clare's Hospital, 
where she was confined in an intensive care unit, to a 
nursing home. Despite the earlier claims of physicians, the 
withdrawal of the respirator did not bring on immediate 
death. Re�orts since the discontinuance of the use of the 
respirator state that Karen continues to be fed through a 
nasal-gastro tube and also continues to receive antibiotics 
regularly. Nursing home officials and her family, apparently, 
however, have essentially agreed on a course of passive 
euthanasia, in that it appears she will not receive any 
extraordinary medical treatment or resume the use of a 
respirator in the event of medical crisis.21 

ALICE CAMERON
22 

Alice Cameron was admitted to the emergency room of Hilo 
Hospital on November 12, 1975 where she had been taken by 
the Hawaii County Fire Department rescue squad. The first 
physician to examine her there found her "blue" and not 
breathing. She did not have a palpable pulse, and EKG 
monitoring produced a flat line. The rescue squad personnel 
related their contact with Alice Cameron, and explained that 
upon their arrival at Alice's home, she was already cyanotic 
(exhibiting bluish discoloration of the skin due to insufficient 
supply of oxygen in the bloodstream). There was a detectable 
pulse, although it was weak. The rescue squad did not 
estimate the length of time Alice had been unconscious 
before they began resuscitation efforts. They did, however, 
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indicate that another person and her son had attempted to 
revive her with water before the rescue squad had arrived. 

The emergency room physician immediately began cardio
pulmonary resuscitation. Alice's heart started to beat and 
weak attempts at spontaneous respiration were noted. One 
Hilo physician in a personal interview speculated that at 
that point, it was already too late to attempt to revive 
her. However due to the on-set of her condition, the lack of 
knowledge on the part of any physician with regard to the 
cicumstances leading to her collapse, the possibility of 
r�mediable drug overdose, and her youth, it appears medically 
logical to have attempted resuscitation at that point. 

From the time of her admission into Hilo Hospital until 
the time she was pronounced dead, her attending physician, 
Doctor Walker, found no sign of brain life. Alice could not 
breathe without the assistance of the respirator. There were 
heartbeat and random decerebrate movements, which doctors 
later testified would persist even when the brain is dead. 
Although Alice Cameron's condition did not meet the Harvard 
criteria of "irreversible coma", 23 which rules out even 
random decerebrate movements and requires death of the 
entire central nervous system, testimony indicated that the 
Ha.rvard criteria, though widely known, is currently outmoded. 

There appear to be several reasons for the highly 
atypical regard with which the Cameron case is held, in 
terms of publicity and legal action. Among these may be: 

(1) The coma was allegedly produced by Alice swallow
ing cocaine encased in five condoms, one inside
the other, and which ruptured in her stomach and
released a fatal dose into her system. She
apparently had been under police observation for a
considerable period of time for suspicion of drug
smuggling.

(2) Since Alice Cameron was being considered as a
potential organ donor, it became necessary to have
an impartial inquiry to establish the fact of
death.

(3) Alice Cameron had no family in the Hilo area to
look after her interests and to consult with
physicians. • 

(4) There was apparent disagreement among physicians
as to her condition.
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Three days following her admission to Hilo Hospital, on 
November 15, Hawaii County Deputy Prosecuting Attorney 
Andrew Wilson was notified by the police that Alice had been 
admitted to the hospital on a case of possible drug overdose. 
The police wanted to know whether there was probable cause 
sufficient for issuance of a warrant to search her residence. 
Deputy Prosecutor Wilson contacted Doctor Walker for information 
on the question of probable cause, and was told that Alice 
Cameron would undergo an electroencephalogram test on 
November 20 to determine whether there was any brain activity. 
Further, if there was no finding of brain activity, Alice 
would be operated on to remove her kidneys and thereafter 
would be disconnected from the respirator and declared 
dead. 

Alice Cameron's mother had �iven lawful consent under
the Uniform Anatomical Gifts Act 4 for the removal of the 
organs, but Andrew Wilson was concerned that the pronounce
ment of death be made before and not after the respirator 
was disc6ntinued. Wilson therefore petitioned the court for 
the appointment of a guardian ad litem for Alice, and the 
guardian ad litem in turn applied for a temporary restraining 
order to prevent the operation until after a hearing to 
determine the issue of death. 

Apparently, the impending kidney removal surgery created 
misgivings on the parts of some individuals in addition to 
the deputy prosecuting attorney. Reportedly, there was lack 
of concurrence by some physicians and nurses as to the issue 
of whether Alice was in fact dead, and who did not want the 
operation to take place. Three persons interviewed indicated 
that the Cameron case created hostility which the litigation 
brought to the surface. The lack of unanimity among the 
physicians on the brain death standard, as well as the 
conviction on the part of the deputy prosecutor and presiding 
Judge Kimura that death should be a community decision, 
contributed to the necessity for a legal hearing on the 
question. 

Doctor Walker pronounced Alice dead on November 21, 
1975, but the respirator was not removed for another three 
days until after the hearing was completed. The court 
hearing began on November 21. 

Testimony states that several tests had been performed, 
with negative results: 

(1) A serial clinical examination performed by Doctor
Walker in consultation with seven other physicians
and a second clinical examination conducted independently
by Doctor Nicholson, a neurosurgeon from Honolulu.
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There was some disagreement regarding the inter
pretation of the clinical examination results. 
One physician felt that because of her reflex 
responses, her brain was not dead. That is, her 
lower brain areas were still functioning, necessi
tating a conclusion that Alice was not dead according 
to the brain death criteria. The general consensus 
among other physicians examining Alice is that the 
reflex action was such that it was of no significance. 

(2) An isotopic study of blood circulation to the
brain which showed an abnormally slow rate of
reaction.

(3) An apnea test during which Alice was observed for
over three minutes for any signs of respiration
without support or oxygen.

(4) Intravenous injection of atropine which did not
produce an increase in heart rate.

(5) Two serial EEG tests performed over twenty-four
hours apart and interpreted as "flat".

(6) A toxicological test for barbiturate presence
which may produce death-like symptoms such as flat
EEG. The test results were received by telephone
on November 22.

It does not appear that at the time of the hearing that 
the physicians knew with certainty whether or not Alice 
Cameron had swallowed cocaine. The exact cause of her 
condition, however, was not imperative in view of the negative 
results of the tests conducted. That is, whether the state 
of coma was due to ingestion of cocaine, and whether the 
substance was a depressant or a stimulant, Alice did suffer 
from heart failure and consequently, death. One physician 
at the trial stated that cocaine was a stimulant to the 
heart that increases excitability of the heart beat, such 
that the heart does not beat rhythmically as a heart "pump" 
and further, when the heart is not an effective pumping 
mechanism, circulation fails and the body cells begin to 
die.25 It is unlikely, further, that had Alice ingested
cocaine, that it would have been detectable in laboratory 
tests for it would have most likely been metabolized long 
before then. 

There was general consensus among the testifying physicians 
that it was the responsibility of the attending or primary 
physician to pronounce death. As indicated above, all but 
two would have declared her dead. However, all but one of 
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the eight consulting physicians agreed that Doctor Walker's 
diagnosis of brain death was correct. However, one physician 
who agreed with the diagnosis of brain death hesitated when 
asked, "Would you sign the death certificate?" Doctor 
Mitchel testified, "I don't know what I would do; I'd have 
to think, and search, and ponder, and review my moral standards 
and my philosophical beliefs." 

In making his decision, Judge Kimura set forth the 
following as a standard for the interpretation of the Uniform 
Anatomical Gifts Act: 26

The usual and customary standard of medical practice in 

the State of Hawaii is the standard to be used by the 

treating physician in determining when Alice Cameron 
died. 27 

Judge Kimura concluded that Doctor Walker had indeed met 
that standard and that Alice Cameron was dead. The judge 
did not rule directly that she was dead, but rather that 
Doctor Walker had made a legally acceptable determination of 
the time of death. (The order may be reviewed at Appendix H.) 

This standard set and relied upon by Judge Kimura 
appears somewhak more specific than the Uniform Anatomical 
Gifts Act28 itself provides, for the Act appears to leave 
the determination to the individual judgment of the attending 
physician. Thus, despite the fact that there is no neurologist 
or neurosurgeon permanently practicing in Hilo, the Hilo 
medical community was required to have the participation of 
consulting neurospecialists from Honolulu and was required 
to accept the standard of brain-death adhered to by those 
same neurospecialists. 

Thereafter, the respirator was disconnected and Alice 
Cameron was dead. For unrelated reasons, no organ transplant 
was made. 

IN RETROSPECT 

In retrospect, the medical and legal distinctions 
between the Quinlan and Cameron cases are, as seen, many. 
The basic issue addressed by the individual cases is the 
question of death, yet one is tied to the question of the 
quality of life as determining whether or not there is life, 
and the other more closely revolves around the use of generally 
medically recognized criteria of determining the occurrence 
of death as well as interpretation of the Uniform Anatomical 
Gifts Act. 

14 



MATTERS OF LIFE AND DEATH 

Regardless of any determination regarding the quality of 
Karen Quinlan's life, medical measurement showed she was 
alive, for the electroencephalogram indicated that her 
brain was giving out electrical impulses, satisfying the 
brain function criteria of life.29

Thus the cases are clearly distinguishable on medical 
grounds, for death was generally said to have occurred by 
most of the physicians involved in the Cameron case, and 
conversely, death was generally said not to have occurred by 
the physicians in the Quinlan case. This important distinguishing 
characteristic is the difference between euthanasia and the 
definition of death. Pertinent observations which may be 
made in retrospect relate to the ramifications of the judicial 
decisions pronounced in the two cases. 

Legally, as one might expect, the Cameron case has 
substantial persuasive impact in Hawaii simply because it 
involved a case which occurred in Hawaii. There have been 
similar cases elsewhere, thus the matter is not one 
addressed by the courts for the first time.JO The Quinlan 
case, however, has been said to have a greater impact medically 
in the determination of death in Hawaii, a reflection of the 
acceptance of the concept of brain death by appropriate 
medical specialties in Hawaii. Medically, the opinion has 
been offered that the Cameron case had had very little 
effect on procedures followed and standards used in Hawaii. 

Therefore the decision in the Cameron case may be an 
accurate reflection of current medical practice of physicians 
knowledgeable in the brain function criteria of death in 
Hawaii and the acquiescence in that practice by the law. 

While the Cameron case was much simpler than the Quinlan 
case because the decision medically and legally to be made 
was relatively clear-cut, the existence of the case does not 
clearly confirm or deny a need for a definition of death in 
Hawaii. The anatomical gifts statute was construed by the 
court, and not the total void of the statutes with regard to 
any definition of death. 

The consensus of those individuals involved in the 
Cameron case who favor taking the determination of death out 
of the exclusive control of physicians are generally in 
favor of a statutory definition. Moreover, judicial hearings, 
it is felt. are too cumbersome and may lead to uneven results. 
A number of persons interviewed mentioned the inability of a 
patient's relatives to actively participate in the decision
making process, because of grief or feelings of guilt. 
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What, then, is the precedential value of the Cameron 
case? The decision reached in the case by Judge Kimura is a 
state circuit court decision not binding on other circuits 
within the State. In a personal interview during the summer 
of 1976, the Judge indicated that his opinion in the Cameron 
case was drawn as narrowly as possible on the facts of a 
highly unusual case. It is interesting to note this approach 
in contrast to the New Jersey Supreme Court opinion which 
generalized the application of its decision to a wide variety 
of extreme cases. This, of course, in no way negates the 
utility of the Cameron case, for it does exhibit several 
important factors: 

(1) Some procedures and current practices of physicians
in Hawaii;

(2) The ability of the legal system to respond to the
litigation absent a statutory definition of death;

(3) The differences of professional opinion among health
professionals;

(4) The difference in availability of specialist
services between Hilo and Honolulu;

(5) The conscious review and weighing of philosophical
beliefs of physicians in the face of a serious
medical decision;

(6) The inability of the medical system to solve the
dilemma of divergent medical opinions in the absence
of family, statutes, or case law;

(7) The dynamic nature of medicine in terms of changing
and ever-advancing techniques as well as present
limitations of medical science;

(8) The variance in standards of practice between
different communities;

(9) The fact that a definition of death in the statutes
may or may not have served to avoid the necessity
of going to court; and

(10) The awesomeness of the determination of death in
human understanding.

Another perhaps more instructive point in viewing the 
value of the case is the apparent danger of writing into a 
statute or judicial opinion or statutory definition the 
operational criteria or specific medical and technical tests 
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for determining death. As above stated, there was testimony 
that the Harvard criteria, formulated just nine years a�o,
are today unnecessarily thorough and already outdated. 3 

A possible result of the Cameron decision may be that future 
legal cases may require the performance of all the tests 
performed, since the total results formed the evidentiary 
base of the court's decision. Yet, in consideration of the 
numbers of physicians called upon for consultation and the 
number and variety of tests performed in the Cameron case, 
it may be reasonable to conclude that these consultations 
and tests (even the Harvard criteria does not require an 
isotopic study of blood circulation to the brain) surpasses 
what is normally done with brain-dead patients in the State 
of Hawaii when there is no litigation. 
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Chapter III 

MEDICAL ASPECTS 

GENERAL BACKGROUND 

HISTORIC VIEWS OF BODY FUNCTION REGULATION 

A historical review of death shows that indications of 
the belief that the heart and blood were viewed as primary 
controllers of body functions go back to prehistoric 
times, and has been variously reiterated since then: 

In prehistoric cave paintings of cattle and wild 
beasts, the heart was sketched in the center of the 
figure with a lifeline leading to the exterior through 
the mouth. IT]he Edwin Smith Surgical Papyrus, dating 
from 3000 to 2500 B.C., ... acknowledged the heart as the 
center of a system of distributory vessels, ... Ibut 
without any] concept of circulation. 

* * * 

Hippocrates regarded the brain as the central 
organ of reason, thought, emotion, sensation, terrors, 
and dreams. The heart remained the supreme organ of 
reason, however, the brain relying upon the air passing 
through the nose for its integrity. His concepts were 
nevertheless important since they elevated the brain to 
a neurophysiological role. From Galen through Vesalius, 
Thomas Willis, Sigmund Freud, and Sir Charles Sherrington, 
the role of the central nervous system in re�ulating
the body's economy has slowly come to light. 

Thus hist0rically, backwards in time, the heart has received 
much more emphasis and has had more significance attached to it 
than has the brain. It has been suggested that this may be 
due to the comparative accessibility of the two organs, and 
primarily, the fact that without sophisticated techniques 
such as those only relatively recently developed, "the 
nervous system is anatomically inaccessible to experimental 
manipulation."� 

Nineteenth century writings include indications of the 
then espoused pre-eminence of the heart in the physical 
function of the body. Death was said by one writer to be 
absolutely proven if there is a passage of five minutes 
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without breathing movement of the chest. Moreover, the 
proof of death was regarded as the proof of absence of heart 
action, consistent with the view that the heart was "the 
first to live and the last to die."3 

Despite the simplistic-appearing certainty with which 
the determination of death appears to have been regarded, 
there are indications that other nineteenth century views 
of death expressed the difficulty of determining death, and 
in fact recognized that cessation of heart action did not 
constitute absolute proof of death. The guillotine ironically 
provided early proof in France that the decapitation of an 
individual's body did not uniformly stop the functioning of 
the heart upon the severing of the head, for hearts were 
observed beating or twitching from 15 minutes to an hour 
after the executions. Brouardel reached a decision that 
although there were various signs and tests which may be 
used to determine death, there was no single sign which was 
independently reliable as a death indicator, thus requiring 
consideration of a number of tests in order to ensure 
reliable determination of death.4 

Clearer indications of realization of death as a physical 
process is evident in a 1937 writing: 

The stopping of the heart and respiration is the 
first indication that the oxygen cycle has been interrupted. 
It is the only reliable sign of death in the early 
postmortem stages. Whenever this cessation can be 
demonstrated beyond any doubt, the individual can be 
pronounced dead with perfect certainty. 

* * * 

As long as the oxygen cycle is maintained the 
individual lives. The cells remain healthy, food and 
water are ingested and absorbed, and locomotion is 
possible.5 

Also implicit in the quoted material is the narrower field 
of scientific medical knowledge and capability of the time, 
which has since been far surpassed. Significantly, the 
quoted passage may be said to regard the "stopping of the 
heart and respiration" as a "reliable sign of death in the 
early postmortem stages (emphasis added). This particular 
view may have anticipated, and well accepted the fact that 
heart and respiration cessation may be occurrences which may 
be observed after the fact of death albeit in present under
standing, artificially maintained by support systems. No 
effort however is made to amplify upon the possible observa
tion or measurement of the occurrence of death itself. 
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Clearly, the reliance of that author upon the oxygen cycle 
did not anticipate fully the ramifications of sophisticated 
artificial support systems which sustain the activities 
attributed to uninterrupted function of the oxygen cycle. 
It is commonly felt today that even if the oxygen cycle 
(except for any part of the cycle which may have been attributed 
to the brain) continues, subject to artificial maintenance 
systems, the individual may not be alive, contrary to an 
apparent assumption of the writer. There was no ability either 
to determine, or to anticipate fully the accuracy and extent 
of the eventual medical capability to determine death by 
brain function measurement. 

DEATH AS A PROCESS 

The human body is made up of various organs, tissues, 
and cells. Injury and disease variously affect the organs, 
tissues, and cells, with the most serious effect being death. 
Death has been medically defined by various terms, with 
a primary contrast being between: 

(1) Somatic death, clinical death, medical death, and
physiologic death, which generally are equated
to the cessation of respiration, circulation,
and innervation; and

(2) Molecular death, cellular death, biologic death,
cytological death, and necrosis, which generally are
equated with complete degeneration of the tissues.6

Modern medical .science has long recognized the separate 
and generally nonconcurrent occurrence of the two separate 
death categories mentioned above. These may be viewed as 
sequential occurrences, since category (1), or physiological 
death, always precedes category (2), or biological death.7 

Biologic death is a gradual death process at the cellular 
level. The different body cells succumb to anoxia (lack of 
oxygen) at different times.B Certain cells cannot survive 
lack of oxygen which is supplied by the circulatory system, 
for more than a few minutes under normal conditions (without 
hypothermia, low body temperature, for example). The survival 
period varies greatly, for some brain cells die within a 
few minutes of blood circulation cessation, while other body 
cells such as cartilage cells, may survive independently for 
several days.9 

Physiologic death, in contrast, is the final cessation of 
certain vital body functions including circulation, respiration, 
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and brain activity. These three systems are the most important 
of all body functions because of their interdependence and 
relatively central roles in body functioning. Each system 
depends upon the others to remain viable, and because of the 
systemic interdependence, they have been referred to as the 
"portals of death". 10 In the event the brain's oxygen 
supply as delivered by the heart and lungs ceases, the brain 
will suffer irreversible damage in a very short time. 11

Generally, within four to six minutes after circulatory failure, 
brain cells start to die, with complete brain death following, 
approximately fifteen minutes after cardiac arrest. 1 2 Conversely, 
if the brain stops sending neurological impulses to the lungs and 
heart, they in turn will cease their function and the body's 
oxygen supply would terminate. Thus cessation of brain activity 
results in the failure of other body systems unless their function 
is stimulated by artificial means. 

Physiologic death is generally that death defined by the 
traditional criteria of death. Biological death refers to the 
final extinction of the physical remainders of a human body 
which is considered dead. Final disintegration is not, obviously, 
a required prerequisite to the finding of death. Declaration 
of physiologic death--traditional death--precedes final 
disintegration of a human body but more pertinently, following 
the declaration of death ?igns of life mar continue for a limited
time, in that hair, skin, and nails grow, 3 heart electrical 
activity is capable of recordation,1� and even after decapi
tation, skin flinches when cut, muscles contract, and if 
stimulated, the heart will beat. 1 5

Medical science thus views "death" as a process16 as seen
from the varying "functioning" of individual organs and tissues 
following the cessation of respiration and circulation. 1 7 
"Death" in common understanding does not embrace the entire 
process perceived by medicine but has a meaning based on a 
selected point in the death process, traditionally measured 
by the cessation of respiration and circulation. The selection 
of a precise point responds to a societal, legal, as well as 
medical need to declare a person dead, marking the end of 
life, which has been described as "the point in the death 
process when function as a whole human being with spontaneous 
bodily activity has ceased without hope of recovery. 11

18 Society 
is thus able to take certain actions such as autopsy, burial 
and distribution of property,1 9 prior to the physical distin
tegration of the body. This societal need is reflected in the 
law, and the isolation of a specific point in the death process 
to be known as "death" provides the kind of certainty as required 
by the case of Thomas v. Anderson, in which the court stated: 
"Death is not a cont1nu1ng event and is an event that takes 
place at a precise time. 1120 
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THE TRADITIONAL DETERMINATION OF DEATH 

Medicine and law have long co-existed despite basic 
ideological differences, and perhaps on personal levels, 
despite misconceptions and misunderstandings of one another. 
One area in which there has been relatively little dispute, 
and in fact in which there was general agreement was that 
the medical profession and the legal profession--and in 
addition, the general lay public--believed that the cessation 
of the integrated functioning of the human body, or death, 
occurred when there was "clinical" death. Everyone agreed 
that when there was irreparable cessation of spontaneous 
respiratory and circulatory activity, a person was for all 
purposes, dead. 21 Further, there was general agreement 
between the legal and medical professions as to how to 
measure, or how to recognize, the occurrence of death. 

The medical recognition of clinical death was stated as: 

[t]he apparent extinction of life, as manifested
by the absence of heartbeat and respiration. 22 

and the legal recognition of death was stated as: 

the cessation of life; the ceasing to exist; defined by 
physicians as a total stoppage of the circulation of 
the blood and cessation of the animal and vital functions 
of the body such as respiration and pulsation. 23 

The law thus recognized and applied the medical means of 
detection of death. 

The traditional determination of death provides the 
physician various means of detecting death, generally to 
determine whether the heart stopped beating, if breathing 
stopped, and if circulation and vascular system responses to 
certain stimuli were irreversibly altered. 24 

The manner in which these conclusions are reached 
include the performance of apparently relatively simple 
medical tests, such as the use of a stethoscope over the 
heart to determine the cessation of heartbeat. Also, the 
feeling of the pulse through palpitation of the arteries 
(taking the patient's pulse) also indicated whether or not 
the heart stopped beating. On a more sophisticated level, 
the heartbeat may also be measured by fluoroscopic exami
nation or by electrocardiogram.25 

The determination of whether respiration (breathing) 
stopped requires equally simple tests which are readily 
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recognizable by the lay public. For example, what has been 
termed the oldest and best known means of determining 
stoppage of breathing is the simple placement of a mirror 
before the nose and the mouth of a patient for observation 
of fogging of the mirror. If fogging occurs, then breathing 
has not ceased. Feathers have also been used, as well as 
other light articles, to detect movement caused by breathing. 
Chest movements have also been observed. 26 

Death in general was regarded as a relatively simple 
medical diagnosis to make, for in short, death came when the 
heart stopped beating and the lungs stopped breathing. 27 
Although the diagnosis was simple, occasional pronouncements 
of death have been proven incorrect, as newspaper headlines 
can testify. 28 However, there was apparently general satisfaction 
by all concerned as to the adequacy of the traditional 
criteria for determining death. 

In more philosophical considerations, the vital functions 
measured in the traditional determination of death embody some 
relatively nonscientific presumptions which man has long 
held with regard to himself. The heart was considered the 
site of the emotions, and was identified, particularly, as 
the source of love. 29 The blood has been sometimes thought 
of as the life-giver. JO The breath has been contemplated to 
carry the spirit of man. 31 The fact of death of the physical
functions therefore could be thought of as the simultaneous 
extinction of the person, that is, the individual identified 
with the body. 

Returning to the traditional medical criteria of death, 
medical literature includes various statements of the 
traditional criteria, such as the following: 

Cardiopulmonary Criteria32

Specific tests for the traditional criteria are: 

a. pulse
b. heartbeat
c. blood pressure
d. ECG
e. examination of blood flow in retinal vessels

Cardiovascular respiratory death33 

Absence of: 

a. blood pressure
b. pulse
c. heart sounds

23 



TOWARDS A DEFINITION OF DEATH 

d. respirations
e. pupillary response to bright light
f. EKG activity

for 15 to 20 minutes. 

Medical literature, however, does not abound with arti
culations of the traditional criteria, and the need for 
more research in the area of determining death by traditional 
criteria has been noted.34 

While the traditional criteria of death include the 
measurement of several variables, that is, circulatory and respi
ratory functions measurement, they pose no untoward 
problems in requiring the cessation of the various systems. 
The criteria are based on the medical fact that respiration, 
cardiovascular function, and brain function are closely 
interrelated and the cessation of any one of the systems 
will result in the cessation of the other systems shortly 
thereafter.35 

The amiable acceptance of these criteria for determining 
death is strong justification for not tinkering with a 
definition of death different from the traditional criteria. 
The question thus arises, what is the reason for the interest 
and concern surrounding a statutory definition of death 
founded on different medical bases? 

THE DECLINE OF THE TRADITIONAL CRITERIA 

PRE-EMPTION OF THE DETERMINATION OF DEATH 

Startling advances in medical capabilities have marked 
the past few decades of mankind. The practice of medicine 
has undergone radical changes in concepts within relatively 
few years, and the orientation of medical practice in itself 
has been said to have changed from regarding death as a 
process which must be contended with, to regarding death as 
defeat.36

Historically, there was no alternative to the determination 
of death other than by the traditional means discussed above. 
However, increased sophistication and extension of medical 
knowledge created a possible measure which in fact does 
provide an alternative to the traditional criteria of death. 
It is not so much that increased sophistication of medicine 
has sought and accomplished the existence of another measure 
of the fact of death, but rather, i� was the increased 
sophistication which required a different mode of measuring 
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death because of the apparent unreliability of the traditional 
criteria under certain circumstances. 

Three major areas of medical advances are particularly 
relevant to this discussion of the decline of the pre
emption of the determination of death by the traditional 
criteria of death. They are, resuscitation, artificial life 
support techniques, and organ transplantations. These 
advances, ironically, which prolong human life, served 
as catalysts in redetermining detection of human death. 

RESUSCITATION AND ARTIFICIAL LIFE SUPPORT SYSTEMS 

The traditional criteria of death experienced its first 
major challenge in 1942 when Claude Beck demonstrated that 
the human heart was capable of being revived with minimal 
damage to cardiac muscles, 3 7 thus questioning the historic 
equation of cardiac arrest with death. Medical science 
subsequently developed various artificial life-support 
systems, JB including devices to regulate body temperature, 
and others such as the cardiac pacemaker to initiate and 
regulate cardiac function, the iron lung, and the respirator, 
all of which are capable of indefinitely sustaining cardiac 
and respiratory activity

1 
the indicia traditionally relied 

upon to determine death.3 9 Two of the three major organ 
systems of the body, heart and lungs (circulatory and respiratory 
systems) can now, therefore, be sustained artificially. The 
basis for the traditional criteria of death, the close and 
unconditiona140 interrelationship between the systems, therefore 
is no longer a controlling factor. If either circulatory or 
respiratory function ceases, there is now a possibility of 
mechanically restoring the function so that the previously 
inevitable failure of the other system would not necessarily 
result. In the event of the failure of both systems, it is 
now mechanically possible to revive and sustain both systems. 

At present, therefore, the use of the respirator places 
a gulf between brain death and heart death, which previously 
did not exist. Similarly, where there is no permanent 
capacity to respirate, there can be no permanent, natural 
circulation, but by use of present medical technology, both 
respiration and circulation can be sustained by artificially 
sustaining the system which first failed.41 

Medical science has been aware that the simple observation 
and detection of respiratory and cardiovascular activity is 
not an accurate representation of the vitality of body 
organs.42 Various organs continue to live even after the 
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irreversible cessation of circulation and respiration though 
as seen historically this was not an observation of any 
particular significance. The traditional criteria of death, 
which in application does not therefore wait until every 
cell of the body ceases to function, was regarded as ''adequate 
to determine a state from which no patient ever recovered.11 43 

Clearly, however, through the development of the resuscitative 
and life support systems presently in use, the traditional 
criteria may now be incapable of providing an indication of 
when life ends, for the operation of machines have removed 
the ability of physicians to determine the fact of death 
under the traditional criteria, for while the machines 
function, the circulatory and respiratory systems of the 
body also continue to function. In the absence of the 
mechanical assistance, the natural body systems may not 
function. For example, the respirator and cardiac pacemaker 
can significantly prolong the function of hearts and lungs 
which otherwise would probably fail, rendering the detection 
of death a more difficult diagnosis to make, rather than the 
relatively simple diagnosis it constituted in the past.44

The third major organ system, the brain, now can be 
nonviable--dead--in medical measurement, while the tradi
tional vital functions of the body, circulatory and respiratory 
functions, continue unabated while supported by artificial 
means.45 The effect of this possibility in terms of every-
day occurrence has given rise to feelings that artificial 
life supports are not prolonging life, but giving life signs 
to death. In some cases, this indeed may be fact. 

The understanding of the effects of major life support 
machinery systems may be facilitated by short and simplified 
descriptions of their operation and use. Some major life 
support machinery are systems: 46

(1) that perform the mechanical act of breathing when
connected to the patient's respiratory system
which may either draw or force air into the
lungs;

(2) that initiate the heartbeat by using artificial
pacemakers, applying mild electrical current which
may be used externally (on the chest wall) or
internally (in the chambers of the heart);

(3) cardiopulmonary bypass: a modification of process 
that allows complete bypass of the heart and 
lungs, with the functions of these organs being 
performed .outside the body, thus allowing the 
heart to remain still for surgery. 
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The inappropriateness of applying traditional criteria to 
determine death is apparent in consideration of the above 
functions, for a human body would be "alive" as long as 
vital signs were maintained by the supporting machinery. The 
presence of the machinery prevents physicians from making a 
determination as to whether spontaneous heart-lung function 
has ceased. For example, one commentator stated that the 
use of a cardiac pacemaker obscures the "significance of the 
traditional vital signs of pulse, heartbeat, and respiratory 
movements as indicators of continuing life,1147 recognizing
the fact that the traditionally regarded "vital signs" are 
now, in the presence of artificial support, subject to 
external intervention rendering their traditional reliability 
into questionable status. 

As time passed and the artificial systems gained more 
support and acceptance within the medical profession, and 
more importantly, as the availability and accessibility of 
the new technology expanded, the use of the machinery increased. 
With increasing frequency and likelihood today, a person 
experiencing respiratory or cardiac failure reaching a well
equipped hospital or clinic will be subjected to attempted 
resuscitation.48 Depending upon indicated need, resuscita-
tive efforts may include mouth-to-mouth resuscitation, appli
cation of electrical current to stimulate or restart heart 
action, insertion of a plastic tube to force air into the 
lungs, intravenous fluid nourishment, and various drugs to 
maintain blood pressure. These resuscitative techniques and 
procedures are undertaken to enable patient recuperation to 
the point that the patient's organs can resume normal function
ing to support the patient's life independently. However, 
it has been stated that if these resuscitative and support 
systems are "carried to the extreme of medical capability in 
a patient who will never be able to resume normal functioning, 
the result will be a complex tissue culture11.49 

This is not intended to negate the value of the use of 
medical technology and artificial life supports, for some 
people who have cognitive "life", such as victims of paralytic 
polio, rely on artificial supports for maintenance of vital 
functions. Polio victims may have extreme difficulty 
breathing, or may not be able to breathe, unless aided by 
artificial supports such as the iron lung.so Compare the 
case of a person who suffers a massive brain hemmorhage, who 
is apneic (unable to breathe) as is usually the case, and 
who must have the assistance of a respirator to breathe. If 
the extent of the damage to the patient is such that there 
has been irreversible destruction of the brain, the patient 
could not survive if taken off the respirator, just as in 
the case of a victim of polio. The difference lies in the 
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cognitive life of the polio victim, and the lack of brain 
function of the brain hemmorhage victim. Both will register 
life signs while under the assistance of artificial life 
support. Under the traditional criteria of death, new 
technology suggests, and present medical practice indicates, 
that there is a functional difference between the two indi
viduals, one of whom is undoubtedly alive (the polio victim) 
and the other who may be dead, but whose vital signs are 
artificially created. 

Thus, the value of the traditional criteria of death in 
certain circumstances involving the use of advances in 
medical technology is seriously diminished if not made 
wholly obsolete. The ability of medicine to attach a 
machine to a body and through the operation of complex 
artificial systems, to recreate life which satisfies the 
traditional criteria of life requires profound reconsi
deration of the pre-emption of death determination of the 
traditional criteria of death under the law. Medicine, as 
will be seen, has already altered its approaches and practices 
to reflect this necessary change. 

One physician has observed that: 

[a]ttempts to restore or resuscitate life are
effected and maintained so long as resuscitation is
considered possible. It follows, inescapably, that the 
determination of the fact of death and the time of its 
occurrence must be retrospective in such situations.51 

This emphasis upon the difficulty in diagnosing permanent 
loss of function, and the incumbent inability of the body to 
resume that function reflects the uncertainty of medical 
knowledge, which while more extensive than ever, is not 
perfect. Therefore, decisions of whether to attempt resusci
tation, particularly in the more highly pressure-provoking 
circumstances of medical emergency, are generally resolved 
in favor of attempting resuscitation where uncertainty 
exists. Certainly, resuscitative efforts are sometimes made 
where failure is inevitable because of irretrievable deterio
ration of patients' conditions. Similarly there are patients 
who would not have been put on artificial life-supports if 
medical science were able to make accurate assessments of 
their respective prognoses at the time the decisions to use 
life-supports were made. 

A further question arises with regard to the loss of 
pre-emption of the traditional criteria in the determination 
of death. It centers about the continuation of the life
signs producing apparatus and techniques. 
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At what stage, given the questionable reliability 
of the traditional criteria determination of death, can 
death be measured, or should death be measured? This ques
tion relates to the possibility of the occurrence of death 
while the traditionally measured vital signs are maintained 
by artificial life supports. Since it is recognized that 
the artificial life supports are capable of sustaining the 
respective systems indefinitely, is the duration of life 
then to be measured by the function of the machine? In the 
normal operation of the artificial life supports, the body 
will continue to give off measurable life signs which are 
the guideposts of the traditional criteria of death, that 
is, circulation and respiration. The natural result of the 
traditional measurement of death in instances of artificially
supported life appears to be the gradual increase and eventual 
warehousing of bodies supported by mechanical means. Would 
death in such cases be measured in terms of when the machines 
malfunction, or when the power supply of the machinery is 
interrupted? 

These questions reflect the need for consideration of 
possible alternative views of death and its detection, to 
determine if there are reliable alternative means of assessing 
death despite the use of artificial life support systems. 
This is a very practical consideration in one sense, yet medical 
practice and law require that death, when it in fact occurs, 
must be a recognizable event. The morass of legal difficulties 
which may ensue from the indefinite "twilife" of persons, in 
the absence of life is evident. The pragmatic fact of 

�

limited resouces, including both medical and personal financial 
resources, adds compelling motivation to the search for an 
alternative to the traditional death criteria in light of 
medical advances. 

PHYSICIAN DILEMMAS; SOCIETAL DILEMMAS 

The increased utilization of artificial maintenance 
results in the increasing occurrence of a new circumstance 
of patient condition, one in which the breathing and heart
beat of a comatose patient with no discernible brain activity 
are mechnically sustained. Generally, the patient remains 
in deep coma, and requires intravenous feeding. The patient's 
body temperature may eventually drop. Finally, despite the 
mechanical aids, the patient's heart stops beating. When an 
autopsy is conducted following this last physical failure, 
widespread necrosis of the brain tissue is found. This 
relatively new situation has resulted in multiple dilemmas 
for physicians: 

29 



TOWARDS A DEFINITION OF DEATH 

First came the disheartening realization that, 
despite the provision of the best medical and nursing 
care, these patients did not awaken from thei-r irrever
sible coma--brain death is a form of irreversible coma. 
Second, the physician had to allay the chronic anxiety 
of the patient's friends and relatives (physicians, 
friends, and relatives asking after a while, "When will 
the patient die?"). Third was the consideration of 
what to do with an irreversibly comatose brain death 
patient who was chronically occupying an expensive 
hospital bed while continuously dependent on respirators, 
intravenous alimentation, medications, nursing care, 
and the monitoring devices. Fourth, the hospital and 
the physicians had to decide who was to pay the high 
costs of maintaining the respirator brain death case-
the patient's family, the hospital, or society. Fifth 
was the ethical question of whether the discontinuation 
of the respirator was an example of the physician 
"playing God11. 52 

The discovery of widespread necrosis of brain tissue 
upon autopsy is proof that sometime prior to the cessation 
of heartbeat, while the patient was subject to artificial 
support of the traditional life-indicating functions, death 
had occurred. Normal function of vital body systems 
is impossible in the absence of brain activity, which the 
autopsy reveals had previously ceased functioning. In view 
of the above-mentioned physician dilemmas, and the apparent 
inability of the traditional criteria to detect the occurrence 
of death when it occurs, the supremacy of the traditional criteria 
became questionable as an all-purpose medical criteria for 
the determination of death. 

These physician dilemmas translate themselves into 
societal dilemmas, for the adaptation by medical practice to 
meet the need for a new determination of death has left the 
law behind, in some instances laboring in direct opposition 
to medical practice and opinion. A graphic illustration of 
this dichotomy can be viewed in consideration of the case of 
Mr. Potter, which occurred in England a number of years ago, 
and which in view of the present state of the law, can occur 
in Hawaii. Mr. Potter's case is noteworthy because physicians 
considered Mr. Potter dead while the law viewed Mr. Potter 
as alive. 

Mr. Potter53 suffered extensive brain damage resulting 
from his involvement in a barroom brawl. Mr. Potter stopped 
breathing, and was apparently determined to be dead. For the 
purposes of subsequent use of his kidneys in organ transplanta
tion surgery, his body was put on a mechanical respirator to 

30 



MEDICAL ASPECTS 

maintain the viability of the organ. A day later, the 
transplant surgery took place, and after the kidney was 
removed, the respirator was turned off. There was no 
spontaneous respiration and Mr. Potter's heartbeat stopped 
shortly thereafter. The following medical opinions were 
offered with regard to the case of Mr. Potter: 

(1) The coroner stated that he consented to the organ
removal and it was based on the premise that the
organ removal surgery would be conducted after
Mr. Potter was dead. The coroner also felt that
though Mr. Potter was alive when the kidney removal
took place, there was no criminal offense committed
by the surgeons because there was no hope of
saving Mr. Potter's life.

(2) An attending physician thought that Mr. Potter was
medically dead when he stopped breathing, and
legally dead when his heart stopped beating.
Thus, medical death preceded the surgery, but
legal death came after surgery.

(3) A government pathologist stated that the brain
damage brought on Mr. Potter's death, and the fact
of surgical removal of the kidney was not pertinent
to that determination.

(4) A consulting neurological surgeon stated that
Mr. Potter was dead before the organ removal
surgery.

A clearly opposite view was expressed by the Dean of 
the faculty of laws at Newcastle University, who believed 
the physicians causing the termination of the respirator use 
were guilty of homicide. The Dean also believed that the 
act of the physicians legally resulted in the extinction of 
the criminal homicide liability of the individual who inflicted 
the brain damage in the first instance. Legally, the Dean 
felt that the organ removal was unauthorized by law because 
Mr. Potter was alive, did not consent to the surgery, and 
the surgery was not performed in contemplation of Mr. Potter's 
benefit. Mrs. Potter's consent to the removal surgery, 
according to the Dean, made her a party to the unlawful act, 
and that she was thereby rendered civilly liable to 
Mr. Potter's estate. 

The reaction of the law to the case followed the Dean's 
opinion for the murder charge against the person who inflicted 
the injury was reduced to a charge of assault. "IY]he 
intervening acts of the physicians apparently mitigated the
original charge. 1154 
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Despite the law's lack of change� there clearly was 
evidence that medical practice had changed since the establish
ment of the death criteria espoused by the Dean. The 
reduction of the charge indicates the unwillingness, or 
perhaps, the inability of the law, to reflect what under law 
may be a radical change. 

Not all similar cases have had similar results, however. 
A 1974 California case exhibited the acceptance of the brain 
death criteria of death. Andrew D. Lyons was accused of 
murder, but at trial, his lawyers contended that the death 
was the result of heart removal surgery which was performed 
on the alleged victim, and not the result of the shooting. 
Judge William J. Hayes decided that the determination of 
death was a "matter of law", and not a question of fact. 
Generally, the court decides matters of law while the jury 
decides questions of fact. The Judge charged the trial jury: 
"A person may be pronounced dead if, based on the usual and 
customary standards of medical practice, it is determined 
that the person has suffered irreversible cessation of brain 
function."55 A heart transplant surgeon testified that 
the irreversible cessation of brain activity is the best 
definition of death at present.56 In contrast to the case 
of Mr. Potter, the court did not allow or require a reduction 
of the charge of murder because death was declared on the 
basis of cessation of brain function. The recognition by 
the court of the brain function standard of death was characterized 
as "tradition-shattering".57 

Society's dilemma is now whether the legal determina
tion of death should be statutorily required to follow 
medical practice. As implicit in cases such as the Alice 
Cameron case detailed elsewhere, statutory resolution of 
this dilemma is not the sole method of addressing this 
conflict between law and medicine, for the court in the 
Cameron case, as in the Lyons case mentioned above, acquiesced 
in the medical use of the brain function standard of death 
without statutes requiring that recognition. 

Thus, the pre-eminent status of the traditional deter
mination of death criteria has declined, both in medicine, 
and also in the law. 

LACK OF MEDICAL UNANIMITY 

The change, or evolution of medical practice contributing 
to the medical and legal decline of the traditional criteria 
of death does not appear to involve the practice of a majority 
of physicians. There are many circumstances which all 
physicians would agree constitute death.SB However, there 
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are other situations as to which physicians disagree on whether 
death has occurred.59 The present consideration of a 
redefinition of death under the law may therefore involve 
more than divergence of opinion between medicine and the 
law, but may involve in addition some divergence of opinion 
among physicians.60 The Alice Cameron case for example,
reflects some divergence of opinion within the medical 
community although not to any significant extent. 

Physicians apparently most concerned with revising the 
legal definition of death and those who are most competent 
to perform the sophisticated medical tests which a redefi-
nition of death may require, are a relatively small group of 
specialists, primarily transplant surgeons and neurospecialists. 
Other physicians appear to either support, acquiesce in, or in 
a few cases, disagree with the use of the brain function 
standard of death. Redefinition of death under the law to 
recognize the use of the brain function standard of death legally 
may, it has been suggested, acknowledge the adoption of the 
standard by the general medical community. Undoubtedly affirma
tive legal recognition of the brain function standard would 
result in greater publicity for that standard. 

BRAIN FUNCTION DETERMINATION OF DEATH 

Terminology in this section does not and is not intended 
to conform with strict medical usage, although some variation 
in terms was discovered in medical literature. Terms are 
used interchangeably herein which as terms of art may not 
be technically interchangeable. The purpose here, however, 
is to provide a general understanding of brain function 
measurement, without reaching very technical points or 
discussions. As Appendix J demonstrates, there is no clear 
acceptance of a single criteria for the determination of 
brain death, and the usage of various terminology is readily 
apparent in the criteria. 

The brain is the remaining major organ system which can 
neither be artificially supported nor transplanted. Other 
major organ systems of the body, such as the heart, lungs 
and kidneys, for example, can be artificially maintained, 
and are capable of being transplanted.61 Brain function is 
vital to life with respect to the universal understanding of 
physical life, for in its absence there can be no spon
taneous body functions without artificial support or mainte
nance. The controlling function of the brain over the rest 
of the body is due to the fact that the brain is the most 
complex of the body's organs, and consequently, also the 
organ system most vulnerable to irreversible injury.62 Unlike 
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some other body tissues, brain cells are incapable of complete 
regeneration, and can repair themselves only to a certain point. 

The human brain is located in the cranial cavity, and 
is a mass of nerve tissue surrounded by membrane, which is 
connected to the spinal cord. The brain is made up of 
several parts, each of which appears to be associated with 
particular body or emotional functions. The brain serves as 
a central communication system for the rest of the body, and 
through a complex relay system, collects, stores, and transmits 
sensations and information to other parts of the body. 63
The brain controls such functions, and the body is otherwise 
unable to generate such independent function. Brain cells 
are regarded as the most highly organized cells in the 
body, 64 which cells vary in their ability to withstand
lack of oxygen. The most sophisticated of the brain cells 
are the nerve cells of the cerebral cortex, which at normal 
temperature can survive no more than three to six minutes of 
complete circulatory cessation. On the other hand, cells 
of the midbrain and the brainstem are more resistant to 
anoxia (lack of oxygen), and can survive for a period of up 
to fifteen minutes in the absence of oxygen. 65 This is a
vast over-simplification of the processes of brain function, 
but the intent here is merely to indicate the central and 
singular importance of the brain to the function of the 
human organism. 

The medulla, measuring about one-inch in length, is 
located at the lowest portion of the brain where it tapers 
off into the spinal cord. 66 Above the lower brainstem is 
the midbrain, which directs eye movements and a number of 
involuntary muscular reflexes. 67 The cerebellum is the 
second largest part of the brain, and is chiefly concerned 
with coordination of the muscles and equilibrium of the 
body. 68 The largest part of the brain is the cerebrum,
which is composed of four lobes, each of which controls 
special functions such as hearing, speech, sight, taste, 
emotion, judgment, and similar sensory functions. 69 

Death implies a condition from which one cannot resume 
life as it was prior to the occurrence of death. On this 
basis, medical experts assert that when the brain dies the 
patient should be considered dead, although other organs 
such as the heart, lungs, or other part of the body, such as 
eyes, are still viable and �3uld be fully operational except
for the death of the brain. This assertion is based on 
the perceived distinction between biological life and 
personal life,7 1 and in fact focuses on the essence of the 
individual human being. Therefore, it is asserted that the 
"personal identifiable life of an individual human can be 
equated" with the irreversible loss of cerebral function 
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that is manifested in part by activities such as "consciousness, 
awareness, memory, anticipation, recognition, and emotions.1171 
There is as a result, some claim, a need to define death on 
the basis of brain function cessation (in the absence of 
spontaneous respiratory activity) for "humanitarian and 
scientific reasons11.73 

BRAIN DEATH 

Brain death occurs when a patient's brain activity 
fails to maintain vital life processes, as it normally 
does.74 The entry of a patient into coma can be precipitated
in various ways, for example, head wounds, shock, cardiac 
arrest, and others. Coma, in and of itself can be divided 
into two distinct divisions, reversible coma and irreversible 
coma.75 As pointed out by a heart transplant surgeon in
court testimony, coma itself does not mean death, for "people 
can remain in a coma and still live".76 The the term "irreversible 
coma" appears to have been used to equate medical death, or 
is understood by some to be so equated. The Harvard criteria, 
for example, addressed itself to a phenomenon referred to as 
"irreversible coma" in its study of the medical parameters 
and definition of brain death. It is only those persons who 
are diagnosed as havi�g suffered cerebral death who may be 
diagnosed as dead, for in other cases of reversible coma, 
there is an implication that the patient has the physical 
ability to regain consciousness and maintain life processes 
independently or with partial support. This condition has 
been variously labelled coma stage IV, coma depasse, 
irreversible coma, irreversible coma with electrocerebral 
silence, cerebral death, disassociated brain death, permanent 
cessation of brain function, central nervous system death, 
and brain death.77 The terminology varies, but appears 
to be descriptive of presently utilized conclusions of 
medical determination of death. As Appendix J demonstrates, 
the various criteria of brain death include some similar 
basic considerations, but through the passage of time, some 
more recently developed criteria are not only more precise 
than the earlier criteria, but also appear more streamlined, 
probably through the increase in experience and knowledge 
gained of the brain function standard of death. 

It has been suggested78 that irreversible coma can be 
subdivided into three separate categories, central nervous system 
inactivity (embraced by the Harvard criteria), brain inactivity 
(embraced by the human brain death criteria), and brain 
activity which presently requires more study. The brain 
activity death category requires further knowledge of the 
function of the brain, particularly of the assignments and 
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functions of the individual parts of the brain. Death is 
currently being diagnosed when the central nervous system 
ceases to function or when the brain has died, and either 
conclusion requires a careful and highly technical analysis. 
Therefore such a finding is generally made in places like 
hospitals, where special equipment, procedures, personnel, 
and related facilities are available.79 The physician must 
determine that the cessation of brain function has not only 
occurred, but must further determine that the failure is 
irreversible and not reversible. Occurrences such as faint
ing, anesthesized states, and unconsciousness resulting from 
concussion may be said to temporarily arrest brain function, 
but are states from which a patient generally recovers. BO 

The determination of irreversible cessation of brain 
function is not a simple matter, either in detection and 
measurement, or in terms of having a concensus on the diagnosis 
itself. The brain, as with other body organs and cells, 
does not experience simultaneous death, but rather ceases to 
function in stages. Thus, death comes to the brain over a 
period of time. This fact has resulted in difficulties in 
the diagnosis of brain death. Some medical researchers rely 
wholly upon the irreversible cessation of the central 
nervous system, others on the irreversible cessation of 
brain function, and still others on the irreversible cessation 
of cortical function. This lack of medical concensus results, 
of course, in disagreement as to the occurrence of death among 
physicians who rely on nontraditional criteria of death. As 
demonstrated in the Karen Quinlan case, none of the physicians 
involved apparently were willing to testify or declare that 
she was dead under any medical criteria, but the disagreementBl

expressed by at lea�one commentator gives rise to the 
possibility of a further refinement of the brain function 
standard of death. 

MEASUREMENT OF BRAIN ACTIVITY 

Clinical observation of the activity of the brain has 
apparently long been a factor in medical determination of 
death.B2 The perception of cessation of spontaneous respiration
is one factor in determining whether the neurological system 
of the patient is intact. BJ Brainstem function can be tested 
by such objective tests as the absence of pupillary response to 
light, the lack of ocular response to labyrithine stimulation 
by ice water or head movement, absence of oculocardiac 
reflex, and lack of spontaneous respiration. B 4 Spinal cord 
function can be measured by testing muscle stretch reflexes 
and response to painful stimuli. B S These tests have been 
utilized in the traditional determination of death, so the 
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measurement of brain activity does not require the total 
abandonment of all tests previously used, nor does it require 
a total adoption of tests and measurements never before 
used. The measurement of brain activity does increase 
the variety of tests which can be performed to arrive at the 
diagnosis of death. 

In the measurement or the evaluation of brain activity 
in its more detailed use today, more technical tests such as 
electroencephalography and the angiography, in addition to 
other measures are performed. There appears to be no single 
measure or test which can be used to determine brain death. 
The tests, moreover, are conducted to assure death of the 
cerebrum, since despite brainstem death, the cerebrum may 
nevertheless be alive.86 

In the State of Hawaii, the bulk of the available 
sophisticated technology, machinery, facilities, and personnel 
capable of measuring brain activity are located in Honolulu. 
Most of the outlying rural areas of Oahu and the outer 
islands lack the capability in terms of facilities and 
equipment to measure brain activity by electroencephalography 
or angiography. This lack has not been a significant problem 
because of the relative accessibility of Honolulu, and of 
the existence of portable equipment and the travel undertaken 
by practicing physicians when needed. 

ELECTROENCEPHALOGRAPHY (EEG), A PRIMARY 

METHOD OF MEASURING BRAIN ACTIVITY 

Electroencephalography is perhaps the most frequently 
mentioned measurement technique in the brain function criteria 
of death. It is useful therefore to consider the basic 
function and use of the EEG. 

The EEG test requires a skilled clinician, and properly 
calibrated and functioning EEG apparatus. The clinician 
places electrodes around the skull and scalp appropriately; 
the placement of 7he electrodes has received some comment by 
medical experts.8 

The EEG measures activity of the cortex which is detectable 
through the skull and scalp, but does not reflect true 
subcortical activity. It is possible therefore, that even 
if the EEG confirms death, there may be some subcortical 
activity.88 EEG results which show no detectable cortical
activity have been labelled as flat, equipotential, linear 
trace, cerebrally silent, isoelectric, and isopotential.89 
The use of the term "flat" has led to some misunderstanding, 
and the Ad Hoc Committee of the American Encephalographic 
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Society on EEG Criteria for Determination of Cerebral Death 
has recommended the use of the term "electrocerebral silence" 
to describe a linear EEG with no evidence of brain activity 
over 2uV between electrode pairs 10 cm or more apart. 9 0 Other 
similar refinements or attempts to achieve specificity in 
EEG readings to provide conclusive EEG data for use with 
other criteria in determining death are reflected in the 
various medical criteria which have been proposed. (See 
Appendix J.) 

The EEG is regarded as highly useful by some research 
and medical personnel for accurate confirmation of brain 
death. A report compiled by the American Electroencephalographic 
Society9 1 evidences the accuracy with which the EEG may be 
used in determining death. Of 1,665 patients reported by 
the members of that organization exhibiting isoelectric EEG 
results, only three survived. Of these three, more significally, 
all were reported in coma due to drugs, one due to phenobarbital 
intoxication, the second due to barbiturates, the the third,
"massive" meprobamate intoxication. 9 2 Brain function criteria
generally specify that cases of certain drug-induced comas 
should not be subjected to the brain death criteria, thus 
the three patients who survived would not generally be 
candidates for a finding of brain death. The report con-
cluded that the EEG is accurate evidence of electrocerebral 
silence, but that it should not be the sole determinant of 
death. The conclusion of the American Electroencephalographic 
Society as to the accuracy of the EEG in determining death 
was supported by another study conducted by 0. E. Jorgensen, 
which concluded that both the EEG and a neurological examination 
are indispensable for the evaluation of patients with presumed 
brain death. 9 3 

The use of the EEG in determining death is not without 
its critics. The criticism appears to stem from cases in 
which patients have registered reportedly isoelectric EEG 
tracings, but who fully recovered hours or days later. 
Generally, however, these patients were found to9�ave had a
drug overdose or who were otherwise hypothermic. (It is 
conceded that it is not uncommon for patients who have 
ingested large quantities of drugs which depress the central 
nervous system to recover fully, as evidenced by the general 
exclusion of such persons from the criteria application. 
See Appendix J.) There is documentation, for example, of a 
case in which a five-year-old child who was submerged in a 
frozen river for twenty-two minutes and who showed no signs 
of life, recovered fully six months later. Physicians 
attributed the recovery from the long lack of oxygen to the 
child's young age and to hypothermia.95 It has been known 
since as early as 1951 that low body temperature results in 
isoelectric EEG tracings.9 6 
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There is in addition, some controversy surrounding the 
maximization of the utility and reliability of the EEG. One 
point of disagreement surrounds the duration of the period 
over which the EEG must register lack of brain activity 
before death is pronounced. Generally, prognosis is v�ry
poor unless some activity returns within a few hours.9 The 
time periods utilized or recommended in criteria range from 
no mention of any time delay9B to forty-eight hours (Rosoff 
and Schwab). There appears to be widespread acceptance of 
twenty-four hours as a basic delay period of time, recognized 
by some criteria. 

Further, it has been suggested that electrodes utilized 
in EEG tests be placed on the cortex or inserted into the 
brain itself because scalp recordings do not detect brain 
activity of low potential.99

More recently, additional questions have arisen with 
respect to the need for an absolutely isoelectric EEG 
tracing. One commentator particularly challenged the need 
for an isoelectric tracing in cases where the brain has 
already been operated on and the observed extent of the 
damage to the brain is such that recovery is not expected.100 
That commentator also stated that the brain "may be incapable 
of recovery even when it does not meet all of the clinical 
and EEG limitations imposed by the new definition of brain 
death. 11101 The relative value of the EEG, and the necessity 
for other life determinants must be emphasized, for EEG 
readings register life-like signs where independent life is 
presumed unlikely or impossible, including a fetus 40 days 
from conception,102 and lime Jello.103 Compare these results
to the flat readings required for a finding of brain function 
death. The relative measure of "life" therefore, much less 
independent and cognitive life, of a body registering a flat 
EEG tracing is very persuasively negligible. This view is 
clearly one which may evoke much future discussion; however, 
for present purposes when there is apparently no uniform 
acceptance of the measurement of brain death and its role in 
the determination of death, such a view may be beyond the 
present scope of discussion. 

OTHER INDICES OF BRAIN DEATH MEASUREMENT 

European investigators early stressed the measurement 
of brain activity through detecting the virtual absence of 
cerebral circulation, or by lack of oxygen consumption. 

Absence of cerebral circulation, or the lack of blood 
flow through the brain, has been identified as one index of 
death. Cessation of cerebral circulation indicates that 
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death can be demonstrated even in the presence of heart beat 
and systemic blood pressure. 104 Various methods can be used
to detect cessation of cerebral circulation, including the 
use of radioisotopes, angiography, or sonic techniques. 1 05 

One test conducted in the Alice Cameron case to deter
mine the validity of cerebral circulation required the use 
of radioactive material injected into the veins of the 
patient, with a monitor placed over the heart to test heart 
pull and another monitor placed over the skull to test 
circulation within the head. Normally such a test yields a 
heart response, and a brain response is recorded shortly 
thereafter. Cerebral angiography has been criticized as a 
method of diagnosing death because the findings may vary 
and, in addition, the test is traumatic for the patient. 106 
Other tests which are of less trauma to the patient, such as 
the EEG, are recommended to be performed prior to angiography 
as a matter of safety. 107 

Cellular metabolism of the brain is another possible 
measure which is frequently mentioned in relation to determining 
death. Cellular metabolism may be tested in various ways, 
including measuring the brain's oxygen consumption and by 
determining the presence of metabolism products in the blood 
or in the cerebrospinal fluid. 1 08 The basis for this test 
is the brain's oxygen needs, and the fact that permanent 
cessation of the brain's oxygen consumption indicates death 
of the brain. A rather simple method of determining the 
brain's oxygen consumption is to determine the oxygen 
consumption of the arterial and venous blood at the jugular 
bulb. 1V9 Experimental studies indicate cerebral oxygen 
consumption at a level ten per cent of normal results in an 
isoelectric EEG tracing. 110 

Other methods of testing are being developed experimentally, 
and require further study or are not widely used, such as 
brain biopsy. 111 Problems have been cited with the use 
of brain biopsy, relating to deciding which portion of the brain 
to test; there is a possibility of performing a biopsy on 
the one brain portion which is dead. 

SUGGESTED MEDICAL CRITERIA OF DETERMINING BRAIN DEATH 

As apparent from the previous discussion, there are a 
number of medical tests which can be performed in deter
mining whether a patient has suffered brain death. Also 
apparent is the fact that there appears no general agreement 
as to the precise tests which should be made, and in view of 
rapid advances in this area in recent years, it is likely 
that many years will pass before there is general agreement 

40 



MEDICAL ASPECTS 

of specific tests which should be used. The disagreement 
largely stems from the constant development of newer techniques 
as greater understanding and knowledge of the function of 
the brain is secured. The application of new techniques by 
those working to extend present knowledge, will of course as 
in the past, require continuing acceptance and adaptation by 
practitioners of new concepts, just as in recent years the 
concept of brain death as equating death in common under
standing required practitioners to alter their practices. 

As discussion elsewhere points out, the advisability of 
enacting specific medical tests or criteria into statute is 
highly questionable, and statutory material may more appropriately 
be addressed at general acceptance of the brain function 
criteria of death. This discussion is merely to indicate 
the various medical tests and criteria which, regarded as a 
whole, indicate the general direction medicine has taken in 
terms of determining death. The intent is also to indicate 
that in taking that general direction, there has not been 
and continues to be lack of unanimity both as to details 
utilized and in some instances, as to the philosophy of the 
direction itself. 

The extent of medical acceptance of brain function 
criteria of death is substantial, and it can be said that 
there is general agreement as to the appropriateness of that 
standard. The basic medical definitions have been adjusted 
to include in the medical definition of death, the "cessation 
of cerebral function 11 .112 Thus medical acceptance of brain 
function death can probably be concluded. 

In the event a statute is enacted in Hawaii, and in the 
event that the statute does not include precise medical 
criteria which must be satisfied before brain function death 
may be declared, the question of which criteria physicians 
would apply in implementing the statute would not be resolved. 
Clinical indicators change over time to reflect newer develop
ments in medicine; yet at which point will lawful declaration 
of death again conflict with the medical criteria applied? 
That is, just as is currently being experienced at present 
in terms of the legal-medical dichotomy in determination of 
death under the traditional standard, criteria presently 
utilized under the brain death standard which are not specifically 
recognized under the law vary widely, perhaps as nearly as 
widely as the difference between utilizing the traditional 
standard of death and the brain function standard of death. 
There may be, of course, no manner in which a law can anticipate 
such changes, and physician discretion would be a controlling 
factor. It should be emphasized that in terms of medicine, 
physicians are the only specialists capable of modifying 
practice requiring renewed consideration of a long-accepted 
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definition under the law, and in fact also are the only 
specialists capable of keeping the law abreast of such 
modifications. 

"Criteria" of death do not define death, but only 
provide the mode of detection of death. 113 Criteria thus
may direct physician practice under the broader concept of 
brain function death. The need for standard or recommended 
criteria was apparently strongly felt within the medical 
community, both nationally and internationally. For example, 
in 1968, two major statements, now known as the "Delaration 
of Sydney1111 4 and the "Harvard criteria11115 were publicized 
with regard to clinical criteria of the determination of 
brain function death. The Declaration of Sydney was issued 
by the World Medical Assembly, and the Harvard criteria was 
issued by the Ad Hoc Committee of the Harvard Medical School 
to Examine the Definition of Brain Death specifically formed 
and convened for that purpose. 

The Harvard criteria committee was composed of distinguished 
physicians, attorneys, and theologians, and was viewed as 
bold and far-reaching, for the committee stated that death 
can be determined by central nervous system damage, and 
moreover, precisely specified the medical criteria which 
would establish the finding. The statement of the committee 
included a declaration that a permanently nonfunctioning 
brain was tantamount to death, despite the ability of other 
vital organs to function with artificial life supports. 

Following the landmark Harvard criteria, many other 
American medical schools and individual physicians conducted, 
and today continue to conduct, studies to determine necessary 
refinements or other modifications of the Harvard criteria, 
to investigate further the function of the brain and the 
nature and causes of its death. They also seek to propose 
other criteria of brain function death, as Appendix J shows. 

Examination of the criteria results in detection of 
several major differences between the criteria, which include: 

(1) The interval between initial patient testing and
confirmatory retesting to determine whether any
changes in condition have occurred.

(2) The need for and the type of electroencephalo
graphic tests to be conducted, and the precise
measures which must be met. Criteria generally
consider the EEG useful in confirming death, but
the University of Minnesota has omitted the EEG
from its criteria, because it does not believe in
the adequacy of the EEG. Other questions regarding
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the use of the EEG in terms of testing technique 
also vary. 

(3) There is variance in the requirement of total
absence of reflexes. Some of the criteria allow
certain reflexes to be present in cases of brain
death, but other criteria developed later in time
tend to allow some spinal reflexes as well.

(4) Some criteria require that the patient not be
hypothermic or under central nervous system depressants
(drug intoxication).

There is general opinion among those subscribing to the 
brain death concept that the Harvard criteria are presently 
conservative, as shown by research conducted by various 
medical schools and research hospitals and by court testimony 
in the Alice Cameron case.116 Many of the later-developed 
criteria rule out the need, for example, of the absence of spinal 
cord reflexes in confirming death. The Harvard criteria in 
effect defines the death of the central nervous system (the 
brain and the spinal cord) while the newer criteria defines 
the death of only the brain, excluding residual spinal cord 
function.117 Emphasis has been moved away from central 
nervous system death to brain death in medicine's efforts to 
precisely locate the juncture of human life and death. 

A Hawaii physician has published criteria for the 
pronouncement of death, utilizing the trend towards brain 
death as opposed to central nervous system death.118 
Doctor Sims' work includes separate criteria for traditional 
cardiocirculopulmonary determination of death and for brain 
function determination of death. Many criteria proffered 
only provide for determination of death under the brain 
function statute. The existence of specific medical criteria 
for traditional death determination may be particularly 
pertinent in consideration of the inclusion of the traditional 
standard of death in some state statutes, regardless of 
whether or not a statute specifies medical criteria to be 
utilized in its implementation. 

INTERNATIONAL CRITERIA 

The criteria in Appendix J represent some but not all 
known medical criteria of brain death determination. There 
are other criteria but inclusion of certain criteria only is 
based on the intent of this report to demonstrate the existence 
of differences without delving into technological aspects of 
medicine on an exhaustive basis. 
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European physicians are the basic sources of international 
criteria. French standards appear to be similar to the 
Harvard criteria, and in addition, require the loss of 
spontaneous regulation of temperature and blood pressure.119
Austro-German criteria require irreversible coma depasse 
relying heavily upon bilateral serial angiography of the 
internal carotoid and vertebral arteries of the brain. A 
negative angiogram for more than fifteen minutes is con
sidered to prove death.120 Russians at the Organization of 
Medical Science adopted a standard that "death is a state 
of total and irreversible abolition of cerebral function".121 

The primary difference between the European criteria 
and American criteria is that the European criteria include 
as a major point the falling of blood pressure upon the 
removal of artificial maintenance thereof.122 The use of 
the angiography as a diagnostic tool by the Austro-German 
criteria is, again

1 
significantly different from general

American criteria. 23 

SOME DIFFICULTIES WITH A DEFINITION OF BRAIN DEATH 

It has been often mentioned that the determination of 
death is solely a medical question, and should be left to 
the discretion and sole determination of physicians. It is 
also true, however, that in terms of the diagnosis of brain 
death, "most physicians (to say nothing of the nurse of 
layman) cannot make the diagnosis of brain death with 
confidence. 1

1124 In addition, even a skilled electroencephalo
grapher measuring brain activity, can only give o�inion
about brain waves, and not of the brain itself.12 Many 
persons, including physicians, therefore feel that clinicians 
skilled in neurology and neurosurgery are the only persons 
with sufficient competence to determine the occurrence of 
brain death.126 As discussed elsewhere, some state statute
proposals and at least one state statute require the con
sultation of a neurospecialist in declaring a patient dead 
under the brain function criteria. Such an option would of 
course force the determination of death to be made by only a 
few specialists. 

Public confusion has also arisen in relation to the 
inadequacy of the traditional criteria of death. Brain 
death criteria requires removal from simple primarily 
observational techniques and procedures to "sophisticated 
intervention to elicit latent signs of life such as brain 
reflexes11,127 which the·ordinary layman is apt not to grasp 
readily. The normal appearance of patients who are artifi
cially supported, it has been suggested, is disturbing to 

44 



MEDICAL ASPECTS 

the layman who must now accept the fact that a breathing 
human being is in fact, medically dead.128 The layman
however is gaining in understanding of the operation of the 
artificial life supports, and their ability to cause a dead 
body to appear as if it were a living body. The concern for 
lay acceptance hinges upon, in part, the needs of organ 
transplantation, and the need to further facilitate other 
medical and technological developments.129 

A study conducted at a medical university queried lay 
persons, physicians, and freshman medical students as to 
whether brain death constitutes the true death of a patient, 
regardless of artificially supported cardiorespiratory 
function. The results indicated that the premise was not 
uniformly accepted by the lay persons or the medical profession: 
60 per cent of the lay people, 46 per cent of the physicians, 
and 42 per cent of the students did not consider brfiB death
as an adequate definition of the cessation of life. 3 A 
New York poll showed however that 65 per cent of the general 
public support the brain function standard, while only 
15.7 per cent oppose it.131 

ORGAN TRANSPLANTATION AND THE DEFINITION OF DEATH 

As earlier acknowledged, and has been commented upon by 
many writers, transplantation of organs played a major role 
in requiring a renewed consideration of death under the law. 
The development of organ transplantation opened up new 
possibilities in the extension of human life, and in the 
improvement or other rehabilitation of human life. At the 
same time, new areas of legal vulnerability were created for 
those physicans who performed organ transplant surgery. The 
early era of organ transplantation did not, however, engender 
critical difficulties in terms of the life and death of 
donors, but once organ transplantation grew increasingly 
sophisticated and entered the area of vital organ transplantation-
organs without which a human body probably could not survive-
profound difficulties surfaced. 

The possible problems arising from this capability are 
clear, and the liability factors for transplant physicians 
drew much attention. The artificial life supports developed 
and used with greater frequency during the development of 
vital organ transplantation added to the difficulties in 
acceptance of medical determinations of death, because 
persons seemingly alive and breathing were declared dead, 
and their vital organs removed for transplantation to other 
persons. 
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Each year, thousands of .Americans die from diseases and 
malfunctions of tissues and organs.132 Some of the afflictions
can be cured or relieved by transplantation of healthy 
organs and tissues to replace, or to assist or take over the 
function of, the diseased damaged, or otherwise malfunction
ing organs and tissues.131 Presently, approximately twenty-five
different types of organs and tissues can be successfully 
transplanted. These organs and tissues can be classified 
into three categories:134 

(1) Major vital organs and tissues required by a human
body to survive. (Examples: kidney, heart,
liver, lung, skin, pancreas, spleen, bone marrow.)

(2) Nonvi tal organs and tissues. (Examples: eye
corneas, bones, cartilage, teeth, fascia.)

(3) Secretions of the endocrine-forming organs.
(Examples: hormones and secretions of endocrine
tissue, such as thymus.)

The most dramatic of the transplants, and one of the 
later to be developed, is human heart transplant surgery, 
first conducted in 1967.135 This medical milestone, which is 
perhaps symbolic of the seeming miracles of modern medicine, 
created much discussion in the public, medical and legal 
communities of the need to reassess the occurrence of death. 
In recalling the historic view of the heart as the focal 
point of human life and the symbolic "emotion" attached to 
the heart, it was perhaps inevitable that while the public 
was astounded by the medical feat, it was also slightly 
confused by the achievement. The pre-eminence of the traditional 
criteria of death did not allow for a heart to be alive 
after death, because death did not occur until the heart 
stopped beating. The basic question was repeatedly posed: 
"How could the donor whose heart was implanted into another 
person be dead when that donor had a viable, functioning 
heart?"136 It is therefore very significant that major 
statements on the determination of death by brain function 
criteria were issued the following year. 

Transplantation surgery requires the availability of 
healthy donor organs or tissues. In some cases, such as 
teeth and kidneys, the donor can be a living donor and not 
suffer significant physicial impairment by the removal of 
the organs. Yet, in cases like the heart, where there is 
only one organ fulfilling a critical body function, the 
donor must be dead, or if a live donor is used, the donor 
will necessarily die. The heart, as an unpaired organ (an 
organ without a duplicate in the human body), means a heart 
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donor would not survive removal surgery. Specific medical 
experts had previously determined that heart function was 
not a predominant indicator of death in every instance, and 
that as a -mechanical pump, its cessation was not necessarily 
appropriate to determining death in every case.137 

Organs not integral parts of living bodies have limited 
spans of viability during which time the organs may be 
successfully transplanted.138 Organ deterioration rates 
vary among the different organs, and generally the quicker 
the organ is transplanted following removal from the donor, 
the greater the likelihood of successful transplant. In 
view of this medical determination, it is relatively clear 
why macabre fears of transplantation and premature declarations 
of death for the purpose of organ transplantation arose. 

There have been some instances of what may be questionable 
timing of organ removal survery. A 1965 writing reported a case 
involving the Karolinska Institute which subsequently received 
criticism based on legal, moral, and ethical grounds.139

A forty-year-old dying woman was admitted to the neurosurgical 
clinic in a comatose condition resulting from a cerebral 
hemorrhage. Her condition was pronounced hopeless, and with 
her husband's consent, the woman's kidney was removed and 
transplanted to another person. The woman died in a respira
tor two days later. The international attention the Karolinska 
Institute received was primarily prompted by the reported 
fact that the woman's respiration and circulation had not 
ceased, and were not dependent upon artificial means of 
support prior to the organ removal. Professor Craaford of 
the Institute defended the action by stating that the 
Institute staff had previously agreed that in instances of 
irreparable central nervous system damage in which the 
prognosis was that the patient definitely would not survive, 
it would be permissible to remove organs despite the nonfulfill
ment of current definitions of death. The fact remains, 
nevertheless, that while the woman's brain may have suffered 
irreversible damage, neither her respiration nor ci{culation 
had failed. The distasteful connotations of resulting fears 
and distrust of physician scruples are reflected in present 
statutory provisions which prohibit the participation of a 
physician declaring a patient dead in subsequent transplantation 
surgery, or which require additional confirmation in the 
event the patient declared dead is to be an organ donor. 

The short period of viability of certain organs follow
ing the donor's death has increased the interest of organ 
transplantation in seeking earlier determinations of death, 
and spurred development of new criteria for determining when 
donors are in fact dead. These criteria have gained wide 
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acceptance in the medical profession, particularly among the 
neurospecialists. It should be emphasized, however, that 
the fact of death is the focal point, and not the premature 
declaration of death. 

The reasons for the rejection, however, in this report, 
of the needs and practices of transplant surgery as a con
trolling interest in redefining death under the law despite 
the probable relationship between transplantation pressures 
and the development of newer criteria of death, are: 

(1) that Hawaii physicians have expressed the opinion
that organ transplantation is one of the rarest
reasons for utilizing the brain function criteria
of death;

(2) that there cannot be separate death criteria
applied to persons based on whether or not the
person will be an organ donor; and

(3) in order for death to be declared under any medical
standard or criteria, there must be adequate proof
that the person is in fact dead, and the fact of
organ transplantation potential should not affect
the length of life of donors who are medically
only questionably dead.

The brain death standard is thus applied to many cases other 
than organ transplantation cases. The development of specialized 
intensive care units in hospitals, the increasing use of 
sophisticated medical treatments, and the increasing reliance 
upon artificial support of vital functions in resuscitative 
efforts have involved the treatment of many patients suffer-
ing from many different physical problems. The fact that 
life may be prolonged beyond natural limits must serve as the 
primary basis for examining the adequacy of legal definitions 
of death. 

Legal enactments codifying the use of the brain function 
standard of death include various "protective" types of 
provisions, including the previously discussed requirement 
of additional physician consultation in determining death, 
and the prohibition against participation of a physician 
declaring death in any transplant surgery involving the 
patient declared dead. In addition, at least five states, 
including Kansas, Maryland, Michigan, New Mexico, and Oklahoma 
have enacted provisions requiring the pronouncement of death 
prior to the removal of any organ for transplantation 
purposes in their definition of death statutes. The majority 
of the states with such statutes are silent on the question, 
and merely provide for the determination of the fact of 
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death. The rationale behind the silence appears to be that 
the major point of decision-making is the medical diagnosis 
of death, and that further prescription of action beyond 
that point with regard to transplantation is unnecessary. 
The existence of the requirement for the pronouncement of 
death prior to organ removal may provide a more orderly view 
of the process of organ transplantation, in terms of being 
assured that the donor is actually dead before the removal 
of the organs. However, there appears no significant reason 
to believe that the time of the pronouncement of death, once 
death has been medically determined, in the sequence of 
events, has any significant effect on either the donor or 
the donee. 

An area in which possible detriment to a potential 
organ donee would result is if a statutory provision existed 
which requires the discontinuance of artificial maintenance 
prior to the removal of the organs. This, in view of the 
viability of the organs, and the likelihood for success of 
the transplantation, would appear to be detrimental to the 
donee, for as earlier discussed, certain organs have a 
relatively short period of viability following removal from 
a donor's body, or following cessation of vital functions of 
the donor, unless physicians chose to restart the artificial 
supports. There is however, at this time, no such provision 
enacted. In fact, the existence of statutes which allow and 
require the pronouncement of death to precede cessation of 
artificial supports, provides ample evidence that the laws 
enacted are attempting to balance the rights of both donors 
and donees, without jeopardizing organ transplantation. 

Brain death determination virtually in some instances 
allows the timing of the "death" of the donor, for heart 
transplant surgery generally requires the removal of the 
heart from the donor and immediate placement into the donee. 
This procedure requires, therefore, that the donee be pre
pared for surgery in the event the declaration of death is 
made just prior to the removal of the heart. Since the 
viability of the organ is a critical factor in ensuring a 
successful transplant, it is unlikely that transplant surgery 
would be forestalled for any significant amount of time, for 
physiologically, the integrity of the heart to be transferred 
is apparently continuously deteriorating. 

THE UNIFORM ANATOMICAL GIFTS ACT (UAGA) 

The Uniform Anatomical Gifts Act was proposed for 
enactment by the states, and was in fact enacted in one form 
or another by all fifty states, 140 to provide uniform procedures 
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to be followed in the event of anatomical gifts, and to 
facilitate organ transplantation. The entire premise of the 
UAGA is that it sets forth pre- and post-death requirements 
which are intended to facilitate the process of organ dona
tion, once the donor is dead. The UAGA does not regulate 
organ donations made by live donors, but only organ donations 
to be effectuated once the donor is dead. 

It seems, therefore, that in view of the medical and 
legal difficulties involved with the determination of death, 
and the crucial time factors inherent to organ transplanta
tion surgery, that the determination of the death of the 
donor is a most critical concern. Yet, the UAGA does not 
make any statement on the definition of death. Section 7(b) 
of the UAGA provides that "It]he time of death shall be 
determined by a physician who tends the donor at his death, 
or if none, the physician who certifies death.11141 This is
substantially the only reference to the death of the donor 
in the UAGA. The note of the Uniform Commissioners stipulates 
their specific intent that the section be left vague because: 
"No reasonable statutory definition is possible. The answer 
depends upon many variables, differing from case to case.11142 

The UAGA thus leaves the entire matter to the physician 
and while physician action is not circumscribed, the provision 
does not authorize the physician to uie any or all of the 
medically acceptable determinations. The conflict between 
common law and medical practice therefore is not addressed, 
for by treating the determination of death as a purely 
medical question, the UAGA ignored past judicial pronounce
ments on the subject.143

There appears to be scant case law interpreting section 
7(b) of the UAGA. The case of New York City Health and 
Hospitals Corporation v. Su.Isona144 suggests that the vagueness 
creates undesirable uncertainty. In that case, a declaratory 
judgment was sought with respect to a brain-dead patient who 
was being maintained on a respirator and who was a potential 
donor. The hospital asked the court for a legal definition 
of death under the UAGA. The patient suffered, in the 
interim, cardiovascular failure and was pronounced dead 
under the common law standard, rendering the issue moot. 
However, the court subsequently rendered a decision in 
recognition of the pragmatic difficulty facing physicians 
and hospitals, and the "unsettled state of the law". 

The court held that "currently accepted medical standards" 
were appropriate for determining death under the New York 
Act, and implied th.at the concept of brain death was consonant 
with those standards. The court, howe-ver, did not hold that 
brain death was to be the legal definition of death under 
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the UAGA, although it did recognize the need for kidney 
donations, and the high rate of failure of transplants when 
organs are from donors satisfying the traditional criteria 
of death as against the success rate when organs are from 
brain dead donors. The court also pointed out the hospital's 
then recent experience in a case involving a brain dead 
patient, where potential legal problems with the definition 
of death had frustrated a transplant operation. 

The Alice Cameron145 case also resulted in the judicial
construction of the UAGA provision146 which fails to define 
death, and the judge there concluded that as a matter of 
law, "[t]he usual and customary standard of medical practice 
in the State of Hawaii is the standard to be us·ed by the 
treating physician in determining when Alice Cameron died,11 147

a holding very similar to the holding of the Sulsona case. 
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THE DEFINITION OF DEATH UNDER THE LAW 

Law as developed by legislative bodies and the courts 
has long wrestled with matters relating to death. Before 
the advent of present medical advances, when the traditional 
criteria of determining death sufficed in both law and medicine, 
the nature of the law's concern with death involved the 
effect of death rather than the method of determining death. 
The issue of the time of death was sometimes considered, but 
in many respects in view of present medical knowledge, legal 
fiction may have been created for it is now apparent that 
the distinctions drawn in law were not based on scientific 
knowledge so much as the need of the law to place a precise 
time to the occurrence of death. 

GENERAL BACKGROUND 

PROPERTY, INHERITANCE AND INSURANCE RIGHTS 

The primary basis of earlier litigation was the settlement 
of property of persons who died. The courts in cases of 
apparently simultaneous deaths sometimes indulged in searching 
for distinguishing features between two deaths in order to 
assign priorities under the law. In the simultaneous death 
question, the piimary issue revolved around the question of 
survivorship, for the property rights of survivors were 
often determined on the basis of which of the deceased 
persons (generally husband and wife) outlived the other, no 
matter how short a time period may have been involved. A 
number of cases have explicitly cited and relied upon the 
classic definition of death found in Black's Law Dictionary 
in resolving this question,1 but in other cases courts have 
relied upon the clinical definition of death implicitly, and 
have ruled that a person is alive as long as there is any 
evidence of heartbeat, circulation or respiration. 2

Several survivorship cases have not only affirmed the 
clinical definition of death, but have also explicitly 
rejected cessation of brain function as a criterion of 
death. 3 In the case of Smith v. Smith,4 a man was declared 
dead at the scene of the accident while his wife was taken 
unconscious to a hospital where she was maintained on a 
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respirator for seventeen days. In court, it was contended 
that the wife was in fact also dead at the scene of the 
accident because it was there that her brain ceased to 
function. The court refused to consider that the wife died 
except until the time she met the requirements of the clinical 
definition: 

... it would be too much of a strain on credulity 
for us to believe any evidence offered to the 
effect that Mrs. Smith was dead, scientifically or 
otherwise, unless the conditions set out in the defi
nition [of Black's Law Dictionary] existed.5

In Gray v. Sawyer,6 the court held that the deceased,
though decapitated, was still alive because blood was seen 
spurting from her body. As recently as 1968, an appellate 
court insisted on the traditional definition while rejecting 
one based on "inability to resuscitate or an irreversible 
coma".7 The extent of physician use of the brain function 
death determination in 1968 is not measurable, but the 
practice appears to have been existent at that time, as 
evidenced by the prior heart transplant surgery, and the 
issuance of the Declaration of Sydney and the Harvard criteria 
that year. Thus the concept though novel to law was not 
unknown or exceedingly rare in medicine. 

Another type of case where timing bears crucially on 
inheritance rights involves insurance benefits. In Douglas 
v. Southwestern Life Insurance Co.

8 the widow of the deceased
was denied benefits under two insurance policies because he
was kept alive by "extraordinary means" for more than ninety
days following the accident, which the policies apparently
set as a time limit for accidental death benefits. The
court was not persuaded by the widow's argument that her
husband had commenced the "act of dying" within the ninety
day time limit.9 Thus there are firm examples of instances
in which courts could have elected to consider the changing
complexion of medical practice but did not choose to do so,
relying instead on previously accepted traditional deter
mination of death criteria.

MISSING PERSONS 

Missing persons, under the law, require presumptive 
determinations of death because there is no body and therefore 
no medical evidence of death, regardless of which criteria 
of death a court may otherwise choose. In the absence of 
evidence that a person is alive, a pro forma declaration 
of death is generally provided by law for the purpose of 
distributing the person's property or freeing a spouse to 
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remarry, among other necessary and practical matters. The 
Uniform Probate Code, newly enacted in modified form in 
Hawaii10 provides that a person who has been "absent for a 
continuous period of five years" and who cannot be located 
after "diligent search or inquiry is presumed to be dead11.11

Similar provisions may be found in statutes of other states, 
generally differing only in the period of time which must 
elapse since the disappearance. 

HOMICIDE AND WRONGFUL DEATH 

The advent of transplant surgery caused the gap between 
the common-law heart and lung determination of death and the 
actual practice of physicians to become critical in certain 
instances. A physician who removed a brain-dead patient 
from artificial life support systems exposed himself to 
criminal liability for homicide, or civil liability for 
wrongful death, or both. 

In the case of Tucker's Administrator v. Lower,1 2 the
brother of a transplant donor sued four surgeons for the 
wrongful death of the donor. The donor was declared dead 
after sustaining a head injury in a fall, on the basis of a 
twenty-five minute flat EEG tracing and the absence of spon
taneous respiration for five minutes when the respirator was 
disconnected.13 The trial court heard evidence that although
Tucker's brain had ceased to function, he would have "lived" 
longer if the use of the respirator had not been terminated 
and if his heart and kidneys had not been removed. The 
court also received expert testimony supporting the brain 
death concept and asserting its general acceptance within 
the medical community. The judge achieved a compromise 
position between the legal and medical determinations of 
death by instructing the jury to consider the evidence 
offered in the case in light of several methods of deter
mining death, including but not limited to brain death.14 
The jury returned a verdict in favor of the physicians. 
This case, according to one writer, may have been the first 
damage suit brought against a heart transplantation surgeon 
which went to final judgment, and in which the primary issue 
was the determination of the time of death, 15

The trial judge in the Tucker case has since written 
that a judge hearing such a case faces a perplexing problem 
because the judge is bound to prior legal doctrine while 
receiving evidence which clearly renders the prior legal 
position archaic, or at best, incomplete.16 The judge
believes that legislation is necessary to determine the time 
of death of a human being. It is noteworthy to mention that 
following the decision in the Tucker case, the State of 
Virginia enacted its statutory definition of death. 
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Experience indicates that whenever a homicide victim is 
used as a transplant donor, the physician exposes himself to 
additional civil and criminal sanctions, while sometimes 
releasing the original assailant from responsibility. The 
question involves not only timing (was the patient dead 
before his organs were removed?) but also involves causation 
(did the physician in terminating the use of life-supports 
and removing the organs cause the death?). It appears 
irrelevant that the patient is already dying or on the verge 
of death, for the shortening of any life is nevertheless 
regarded as homicide. 17 The question of timing of death in 
view of physician intervention also arose in the case of 
Regina v. Potter,18 where a manslaughter charge was reduced 
to assault because a physician terminated artificial life 
supports of a brain-dead patient. 

Where a court accepts the brain function determination 
of death, the court will generally rule against the original 
assailant. In People v. Lyons,19 the judge ruled as a 
matter of law that a person is legally dead when his brain 
ceases to function. In People v. Saldona,20 a second-degree 
murder conviction was affirmed; the victim was found to be 
brain-dead as a result of a gunshot wound inflicted prior 
to the time he was removed from the respirator. Similar 
results were reported in the 1971 case of State v. Brown, 
which is reportedly the first criminal case to rely upon the 
brain function standard of death,21 and in a recent Massachusetts 
case. 22 These judicial decisions may be indicative of a 
contemporary judicial trend; however, the possibility of 
inconsistent results is one factor, among others, which has 
motivated the enactment of state statutes recognizing the 
brain function standard of death. This is true of states 
both with and without litigation. 

It has been suggested, therefore, that homicide victims 
not be used as organ transplantation donors,23 to avoid
questions which have arisen and which can arise in the event 
of such use. Among these other considerations are questions 
relating to whether an autopsy of the victim satisfies the 
law in the absence of the removed organ, and whether physicians 
are unlawfully interfering with legally-required autopsies 
by organ removal surgery. A particularly pertinent point is 
whether the autopsy without the removed organ in any way 
affects the criminal murder prosecution and defense at 
trial. 

Common law functions largely in recognition of a pre
sumption called the "year and day" rule, which is still 
followed in some jurisdictions. Basically, this rule provides 
that a homicide is not murder if more than a year and a day 
elapses between the date of injury and date of the death of 
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the victim.24 There is, however, present and distinct 
possibility that a brain-dead homicide victim may be maintained 
artificially for more than a year and a day after the injury. 
The year and a day rule previously codified in Hawaii was 
repealed by action which enacted the Hawaii Penal Code in 1972.25
The Penal Code does not however specifically proscribe 
reliance on the year and a day rule. 

STATUTORY DEFINITIONS OF DEATH 

Since the initial enactment of a death-defining statute 
in Kansas in 1970, as of this writing fourteen other states 
have enacted differing statutory definitions of death. 
While the basic thrust and premises of the enactments are 
apparently based on similar intents, it is also readily 
apparent that there are significant differences between the 
different enactments. Appendices D and E present table 
analyses of some of the statutory provisions, for quick 
reference purposes, and Appendix F presents the actual 
statutory language. 

There are two basic types uf statutes defining death in 
existence. One type incorporates both the traditional 
medical criteria of death and brain death, while the other 
focuses on the brain function criteria of death. Thus, all 
statutes recognize the brain function standard of death.�-

BRAIN FUNCTION PROVISIONS 

The fifteen definitions of death utilize nine different 
versions of the statement of brain function death. These 
nine variations are: 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

Total and irreversible cessation of brain function.26

Irreversible cessation of brain function.27

Irreversible cessation of total brain function.28 

Irreversible cessation of spontaneous brain 
function.29 

Ab f b . f . 30 sence o spontaneous rain unction. 

Total cessation of brain function.31 

Absence of spontaneous brain function because of 
known disease or condition.32 
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(8) Irreversible total cessation of brain function.33

(9) Absence of spontaneous brain function and spontaneous
respiratory functions.34

While these variations utilize many of the same words, the 
quantitative and qualitative aspects of the measures of brain 
function are conceivably different. In view of the increasing 
body of medical knowledge, it is likely that extreme precision 
in wording a measure of brain function will grow more important. 
While some amount of �mbiguity in statute language may be
sometimes desirable,3 it is not difficult to begin to
speculate on the possible ramifications of specific variations. 

For example, what are the qualitative and quantitative 
aspects of the differences between irreversible cessation 
of brain function, total brain function, and spontaneous 
brain function? In light of the separate identification and 
relative life-value of different brain components, such as the 
cognitive as opposed to biologic controlling brain portions, 
and in view of the existence of a statute relating to total 
brain function, would a provision relating to brain function 
be viewed as limited to the higher brain functions which are 
apparently regarded as more closely related to cognitive 
life and the ability or inability of a patient to return to 
cognitive life? Or, will the use of "spontaneous" brain 
function be subject to immediate obsolescence upon the conceivable 
future development or interpretation of a particular medical 
procedure or technique to stimulate a minimal brain reaction? 

Similarly, medical literature addresses both "cerebral" 
death and "brain" death. However, "cerebral" as a statutory term 
may be ambiguous because of the different usages the term has 
in general colloquial and medical applications.36 The use of
"brain", it has been suggested, avoids the issue of equating 
"the inability to think" with death.37 

It is interesting to note that the variations utilizing 
"absence" as a measure of brain function (five states) do 
not vary in using "spontaneous brain function" as the factor 
to be measured, while the use of "irreversible" includes the 
varying factors to be measured, i.e., brain function, total 
brain function, etc. In light of the review of medical 
views and knowledge, it is difficult not to assume that it 
is likely that the variations do indeed differ not only in 
semantics but also in quantitative and qualitative senses. 
Therefore, the variations may be pointing towards different 
levels of acceptability of the brain death criteria, in 
terms of the potential minimum extents of brain death which 
would be required to satisfy the requirements of the statutes. 
Some of the variations appear to be interchangeable, such as 
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numbers 1 and 8 above stated. Others on their face appear 
to be very similar, but it remains unclear that medical or 
legal interpretation would result in the same meanings for 
the provisions. 

Similarly, the use of "absence" and "irreversible ces
sation" may be nearly interchangeable, unless "spontaneous 
brain function" were interpreted to mean a stoppage of brain 
function, regardless of possible future development of 
medical capability to revive the independent operation and 
function of the brain, which perhaps could not otherwise 
revive itself. 

The use of "total" cessation has been questioned, since 
medical experts have now stressed that the pertinent deter
minative point is irreversibility, not "total" cessation.38 

CONDITIONAL, ALTERNATIVE AND EXCLUSIVE USE OF THE BRAIN 

DEATH DEFINITION 

The use of the brain function determination of death 
criterion is generally found in one of three applications: 
(1) alternative to a traditional respiratory and circulatory
determination of death; (2) conditioned upon the use of
artificial maintenance; or (3) without restriction or relation
to other criteria for the determination of death.

Alternative usage of the brain function determination 
of death standard is prescribed by seven states (Kansas, 
Maryland, New Mexico, Oregon, Virginia, California, and 
Georgia). Specifically, the statutes provide what appears 
to be a choice of standards on which to base the determination 
of death, either based on brain function or traditional 
respiratory and circulatory criteria.39 This type of 
provision would therefore seem to allow the physician to 
choose which criteria should be applied in determining 
whether a patient is dead or not, without any additional 
guidelines relating to the appropriateness of the selected 
criteria to the particular circumstances surrounding the 
individual patient's condition or treatment. Thus, the 
discretion of the physician is a paramount consideration in 
the application and interpretation of this type of provision. 
Physician discretion is not limited to this variation, however. 
The general nature of the statutes support br6ad physician 
discretion. 

Alternative definitions of death inevitably give rise 
to the question of the possibility of a person being alive 
under one definition and yet dead under another definition, 
and what the proper action would be in that case. This 
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difficulty in statutory construction of an alternative 
definition of death statute is dependent upon medical application 
of the possibility of a person satisfying only one of the 
alternative determination of death criteria in a mutually 
exclusive manner. In the event a court construes the statute 
to be truly alternative, then in all likelihood there would 
be no possibility of declaring anyone dead unless both 
alternatives were satisfied, thus defeating a major conten-
tion of the impetus for enacting a definition of death based 
on brain function. The problems caused by artificial maintenance 
would thus be unaddressed, and the statutory provision would 
have been enacted to no avail. In the event that a person 
can be found to be dead under one alternative, but not under 
the other criteria, then there may be even stronger argument 
for not declaring the person dead because there is statutory 
support for the contention that the person is alive. Alternative 
definitions have been said to be multi-vocal, and that "[t]aken 
literally, the statutes have several rather bizarre implications 
that their makers certainly could not have intended.40 11 Yet
the provisions on their face do not provide for other inter
pretation. 

Five states (Alaska, Iowa, Louisiana, Michigan, West 
Virginia) have avoided the problems raised by alternative 
definitions by conditioning the use of the brain function 
determination on the fact of artificial support or maintenance 
of respiratory and cardiac functions. Alaska and Iowa provide 
that the brain function determination of death may be used 
if respiratory and cardiac functions are maintained by 
artificial means. In contrast, the other three states provide 
for the usage of the brain function determination of death 
only in the event artificial means of support preclude a 
determination that circulatory and respiratory functions have 
ceased. Therefore, the use of the brain function standard 
is drawn more narrowly, for there is no free choice or 
election of its use, but rather there is a specified use 
of the standard. It generally appears that the brain death 
standard is actually used primarily, if not only, in the presence 
of artificial means of support; otherwise the traditional 
means of determining death would be sufficient. 

Medical practice itself must ultimately determine 
whether there is a pragmatic difference between the two 
types of conditioned use provisions, as to whether or not 
artificial means of support in all cases preclude determina
tion of cessation of circulatory and respiratory functions, or, 
whether there is actual determination of such cessation 
regardless of the presence of the artificial life supports. 
It is possible that the difference is discernible only 
if the artificial means of support are temporarily discon
tinued to allow performance of appropriate tests and 
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observation in making a determination of the cessation of 
spontaneous circulation and respiration. In either event, 
the narrowing effect of the conditional use of the brain 
function determination of death may obviate some possible 
difficulties with alternative determination standards, by 
clearly setting forth the occasions upon which the brain 
function determination may be utilized. Implicitly, then, 
the traditional means of determining death is otherwise 
applicable in all other cases.41 With five states providing 
alternate definitions of death and five states providing for 
conditional use of brain function determinations and res
piratory/circulatory functions determinations in other 
cases, the states with definitions of death mentioning both the 
traditional measure of death detection and the brain function 
measure of death detection are evenly divided on this question. 

Five remaining states, California, Georgia, Illinois, 
Oklahoma, and Tennessee, which have enacted statutory 
definitions of death do not mention the traditional criteria. 
Of the five, only Oklahoma utilizes a provision relating to 
resuscitative or artificial maintenance efforts. These 
statutes, while adopting the brain function concept of the 
determination of death, are primarily (except for California 
and Georgia) exclusive definitions. They do not recognize 
other criteria for the determination of death, such as the 
more traditional respiratory and circulatory cessation 
criteria, nor the possibility of use of the other criteria. 
Because of this, it is not clear whether the enactment of 
such statutes will in many instances create greater burden 
on the medical profession and greater medical expense for 
the patient's estate and family to bear, because ·of the 
possible interpretation of the statutes to require that 
brain function death must be a specific finding in each 
pronouncement of death. If that interpretation were made, 
then the medico-legal proof of death may require substantial 
medical verification of death, such as in the Alice Cameron 
case. 

Use of the traditional criteria for the determination 
of death do not require special tests, because death under 
that criteria is an observable phenomenon, and capable of 
detection by using relatively simple means of measurement, 
as seen in other discussions herein. The historic reliance 
on the relative simplicity of the traditional determination 
of death has required little documentation. The brain 
function criteria as an observable phenomena is not capable 
of measurement, from all appearances, by such simple means, 
but generally requires the use of significantly more sophisticated 
equipment and testing, including me�sures such as electro
encephalographic tracings. Such sophisticated capabilities 
are not universally available, so it may be possible that 
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the exclusive definition statutes may be construed to be in 
addition to or alternative to other criteria of determining 
death. This unstated possibility, however, is not a fore
gone conclusion and the general requirement of special 
equipment and personnel to perform tests of brain function 
involves significantly greater cost than using the tests 
required for determination of death under the traditional 
criteria. 

This additional financial burden, and the possible 
fact of requiring such mechanical testing of a body which 
all involved would probably agree is a corpse, certainly 
appears an untoward result of attempting to rectify the 
differences between the determination of death under the law 
and in medical science. Yet the statutes, on their face, 
do not attempt to avoid this type of result. However, the 
importance of settling in law basic recognition of the actual 
practice of physicians and the realities of medical science 
may supersede any consideration of cost in this regard, in 
avoidance of conflicting criteria of death. Thus, the 
relative cost must be balanced against the value of the end 
gained, in this case, achieving agreement between medical 
practice and the law. 

It is not clear in any of the statutes that the use of 
specific tests would be required to prove the fact of death 
by measuring brain function, for the statutes are generally 
silent upon the precise tests which would be required to 
meet the brain function death standard. It is generally 
apparently conceded that the codification of medical procedures 
into statute would be unwise in view of the constant evolu
tion of medical practice. Such action would bind physicians 
to what may be obsolete procedures until further legislative 
action could be undertaken to update the statute. The 
question of proof, in the absence of statutory specificity 
would be left to administrative, and in the event of liti
gation, judicial interpretation. Two states, Illinois and 
Tennessee, tie the conclusion of brain function death to 
usual and customary standards of medical practice, and thus 
provide a statutory guide for the measure of proof required 
by the state, in terms of acceptable tests. Oklahoma has 
enacted similar guideposts for interpretive purposes. It is 
most probable that the ordinary standards of medical practice 
would be applied to the determination of death on the basis 
of brain function, but that is not an assured result. 

It is noteworthy to discuss California and Georgia 
statutes at this point. As previously noted, both states 
may generally be classified as having enacted alternative 
definitions of death. However, they vary from the other 
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five alternative definition states, for the only specific 
criteria mentioned is that relating to brain function. 
California speaks of "usual and customary procedures for 
determining death", while Georgia provides for "other medically 
recognized criteria for determining death". Hence, their 
statutes are exclusive in the sense of naming only one 
specific medical standard of death but are alternative in 
that they do not exclude the use of any other standard generally 
accepted for use. This characteristic assures a certain 
level of flexibility in meeting changes in accepted medical 
practice, for they are not alternative only to the more 
traditional criteria of measuring death, but are also capable 
of operating in anticipation of future developments as well. 
Brain function, then, is not the developmental limit of 
these statutes, for should any other criteria be developed 
and used consistently, the California and Georgia statutes 
will be able to accommodate their use without amendment. 
The problems of alternative definitions, however, will 
nevertheless persist. 

RESUSCITATIVE ACTIONS AND THE DETERMINATION OF DEATH 

Several state statutes defining death include as a 
necessary prelude to the determination of death, specific 
medical conclusions involving resuscitative and artificial 
maintenance efforts. There are three general variations of 
such provisions, with the variations being different primarily 
on the basis of when the medical conclusion must be made, 
and in the particular medical conclusion which must be 
reached. 

One variation enacted by three states (Kansas, Maryland, 
Oklahoma) provides that during resuscitative attempts or 
maintenance efforts in the absence of brain function, 
it appears that any such further efforts will not succeed. 

A second variation enacted by one state (New Mexico) 
provides that after resuscitative attempts or maintenance 
efforts in the absence of brain function, it appears that 
further attempts have no reasonable possibility of restoring 
spontaneous brain function. 

The third variation; promulgated by one state (Virginia), 
provides that attending and consulting physicians' 
opinions, considering the absence of spontaneous brain 
and respiratory functions and the patient's medical record, 
are that further attempts at resuscitation or continued 
supportive maintenance would not be successful. 
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Timing factors of the variations vis a vis the medical 
determinations to be made provide a subtle but interesting 
contrast. The first variation provides that the medical 
conclusion be reached during resuscitative or maintenance 
efforts, while the second provides that the conclusion be 
reached after such efforts. (The third variation is silent 
on the point.) Thus, in the second variation, there may be 
a point at which during resuscitative or maintenance efforts 
the decision to stop the efforts is made, following which a 
second decision is made that there will be no resumption of 
such efforts, i.e., that further attempts have no reasonable 
possibility of restoring spontaneous brain function. The 
first variation, on the other hand, does not allow dis
continuance of resuscitative or maintenance efforts until 
after a medical conclusion has been reached that further 
efforts will not succeed. This may or may not be a signi
ficant difference, for it may be similar to the question of 
whether, following a medical determination of death the 
legal pronouncement of death should precede or follow the 
surgical removal of organs for transplantation purposes, 
since the fact of death has at that point already been 
medically determined. 

A further difference between the variations is the use 
of brain function as the measurable vital function forming 
the base of the operation of two of the variations, while 
the third variation refers to spontaneous brain and respiratory 
functions and the patient's medical record. The third 
variation thus incorporates brain death and traditional 
death measures into law and introduces the statutorily novel 
consideration of the medical record of the patient. This 
is an example of providing for individual factors by statutory 
mandate, eliminating the possibility of an across-the-board 
blind application of a statutory standard. This is not 
meant to imply, however, that physicians in practice do not 
consider the individual aspects of their cases, for the 
contrary is very much apparent in interviews with Hawaii 
physicians. Of significance, in addition, is the inclusion 
of the individuality factor as a necessary medical practice, 
for this increases the level of specificity of the statute. 
It is noteworthy to emphasize that the individuality factor 
is confined to the patient's medical record, and does not 
include consideration of any other party or record, whether 
it be the family, friends, religion, a potential organ 
transplant donee's need for a viable organ financial, or 
any other discernible factor. The mention in some statutes 
of exclusion of persons who have in some manner ingested 
drugs which produce brain-death type symptoms (discussed 
elsewhere) achieves parallel consideration of "other" factors 
in the application of a brain death criterion. Those provi
sions are generally restricted to the every specific issue 
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of drugs and are motivated by the fallibility of medical 
determination of brain death in the presence of drug-induced 
coma. A medical record can include a drug coma but also can 
include other factors. The common factor running through 
the three variations under discussion here is that the 
absence of some level of brain activity provides the basis 
for the formation of a medical conclusion regarding the 
utility or futility of further resuscitative or supportive 
maintenance efforts. 

Another factor which may be distinguished between the 
three variations is the particular medical conclusion which 
must be reached in order to satisfy the statutory require-
ments in the determination of death. The first and third 
variations mentioned above require a finding that further 
resuscitative or maintenance efforts would not be successful 
(would not succeed). This provision gives rise to a particularly 
pertinent question, relating to the quality of the success 
which is contemp,lated by the statute. The measure "successful" 
does not stipulate the level of recovery which must be 
achieved in order to qualify for a medical conclusion which 
would not put the statute into operation. As discussions 
elsewhere indicate, since death may be a gradual and fragmen-
ted process, rather than a single and always identifiable 
event (in view of current medical knowledge) it may be 
possible that partial recovery can be secured without restoring 
the patient to full cognitive functioning. The ambiguity 
of the provision therefore, may create rather than inhibit, 
confusion and conflict. Assuming that the term "successful" 
implies and therefore means success in rendering full recovery, 
then the provision would be more palatable in terms of 
statutory construction. However, it is just as conceivable 
that a finding of the securing of recovery to a point of 
minimal functioning can be regarded as "successful" by a 
court, which without more specific guidelines for the measure 
of "success", may be reluctant to draw the success line very 
far from traditional death measures. The courts must rely 
upon the medical profession for its expertise in medical 
matters, which knowledge and information is translated into 
legal measures for judicial purposes. A statute which 
creates the specter of various medical measures and con
clusions of "success" may detract from the utility of the 
statute. 

The second variation addresses itself to reasonable 
possibility of restoring spontaneous brain func�ion, which 
appears to be less ambiguous and a more likely conclusion to 
address, in consideration of the lack of perfect knowledge 
about the parameters of life and death of the human organism. 
This standard, which a physician would apply, similar to the 
first variation, relies upon significant levels of pro
fessional judgment and discretion, again factors which perhaps 
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are not clearly statutorily enunciated. "Reasonable possibility 
of restoring spontaneous brain function" appears to be a 
more precisely legally as well as medically measurable 
achievement than mere "success", for it includes two variables, 
possibility and the physiological goal to be met. Argument 
may be made that spontaneous brain function is ambiguous in 
view of the fact that there are different levels of brain 
function, those controlling higher functions, and those 
controlling lower functions. Yet in terms of the specificity 
of the achieved level of functioning to be measured, it 
nevertheless does provide more specific guidelines than the 
first and third variations. 

The third variation is the only variation which speci
fically mentions the continuance of artificial support 
or maintenance as a decision to be made by the physician, and 
which also classifies the decision as an opinion. Although 
unspecified, it is probably implicit in the nature of the 
decisions to be made in the first and second variations that 
it is a physician who is intended to make the required 
determination of futility of continuance or resumption of 
resuscitative or maintenance efforts. 

Of the five states which tie the determination of 
brain death to resuscitative and maintenance efforts in the 
form of the three variations mentioned above, only one 
includes any limitation on the provision. Oklahoma's provi
sion stipulates that ordinary standards of medical practice 
constitute the definitive parameter for an acceptable deter
mination of the discontinuance of resuscitative and maintenance 
efforts. It is conceivable that a court would construe the 
other statutes to require adherence to similar standards of 
medical practice, but that is conjecture, for in the absence 
of statutory stipulation, a court may be free to select 
whichever standard of medical practice is to be followed, 
or, perhaps, may decide that no particular standard need be 
followed in physician decisions and actions under the statute. 
In this event, though perhaps unlikely, the sequence of 
required actions and decision-making may be more pertinent 
than not. 

Whether or not medical science and practice have reached 
operational levels to cause the differences between the 
variations to be highly significant is not clear. It is 
clear, however, that in light of the continually growing 
body of knowledge of medicine, the variations may be regarded 
as substantially different from one another if not already 
so. 
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STANDARDS OF MEDICAL PRACTICE 

The interpretation of a brain function determination of 
death under the statutes could lead to a variety of conclu
sions, in terms of the precise medical procedures and tests 
which must be satisfied in reaching a medical conclusion. 
As evident in Appendix J, there are various criteria for 
determining death utilizing the brain function standard 
of death. These various criteria require different medical 
protocols. For example for electroencephalographic measures, 
details of the duration of the tests, and of the period of time 
required between tracings vary between the criteria. The 
question thus arises as to the particular tests which will 
suffice to support a determination of death under the brain 
function statutes. It would appear simpler to legislate the 
particular tests to be followed by physicians in applying 
the brain function concept of death, but such legislation 
is not generally regarded as a viable alternative. The 
legislation would create a constant need to update the 
statute. Moreover, there is no statute which has legislated 
with such specificity, preferring physician discretion. 

The ambiguity of the brain function standard, in light 
of the various criteria developed for determining death under 
the brain function standard, must be legally interpretable 
so that adequate measures of compliance with acceptable 
medical standards can be asserted as a control on physician 
practice. 

In responding to this difficulty, some states have 
required medical adherence to specific medical standards, so 
that interpretation of the statute can be balanced against 
the normal activity of the medical community. Nine states 
require that the determination of death under the brain 
function standard must be accomplished in a manner consistent 
with the ordinary standards of medical practice, or with the 
usual and customary standards of medical practice. This 
standard, albeit more specific than no standard at all, 
contains a measure of ambiguity, but it appears that the 
standard relates to the medical community as a whole, and is 
probably reflective of the practice of the respective state. 
Some factual investigation would be required to determine 
what constitutes ordinary standards at any particular point in 
time, but the time flexibility is a positive feature. 

One state (Michigan) has applied the determination of 
death under the brain function criterion to the ordinary 
standards of medical practice in the community, thus apparently 
narrowing the applicable standard. 
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Such prov1s1ons, in view of the variety of specific 
medical approaches espoused and medical requirements of 
determining death on the basis of brain function, may be 
desirable in terms of ensuring that the application of the 
standard of brain function death is made in the context of 
medical acceptance of appropriate medical protocols. Geography 
as seen can play a role in the nature of the required standard. 
The reliance of the public on accepted medical practices is 
similarly assured by such requirement. In this manner, the 
general practice of physicians is reflected in the law, 
without necessity of constant update of statutes, and moreover, 
is capable of ready proof, as apparent in the case of Alice 
Cameron. 

The lack of a provision specifying the medical standard 
to be adhered to in applying the statute may not preclude 
the application of such a standard, again, as in the Alice 
Cameron case. Thus, the lack of such a provision does not 
necessarily mean that physicians will have unrestricted 
choice of standards. The lack, instead, allows the courts 
to determine the actual parameters of physician practice, 
thereby allowing the courts to have final determination of 
the appropriateness of any particular medical practice. 
Courts have this power and jurisdiction whether there is a 
statute or not. If there is a provision restricting medical 
practice to the ordinary standards of medical practice, 
the courts are limited to determining whether an action was 
within that standard or not, and the courts may not choose 
the applicable standard. 

LEGAL OCCURRENCE OF DEATH; THE PRONOUNCEMENT OF DEATH 

The statutory definitions of death specifying use of the 
brain function standard of death generally provide for the 
legal acceptability of brain function as a measure of death, 
either apparently exclusively, conditionally, or alternatively, 
as previously discussed. Regardless of the precise allowable 
use of the brain function statute variation selected by the 
states, the use of the brain function criteria of death does 
not in itself specify the particular moment at which death 
should, may, or must be pronounced, or when the fact of 
death under the law occurre'd. The use of the criteria is a 
measure of the fact of death, but does not necessarily 
relate to a determination of the moment of death. 

Approximately one-half of the states with brain function 
criteria (eight states, Iowa, Kansas, Louisiana, Maryland, 
New Mexico, Oklahoma, Virginia, and West Virginia) provide 
statutory guidelines for determining the occurrence of the 
fact of death. The eight states are evenly divided between 
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two variations, the first being when relevant functions 
ceased, and the second, relating to the coinciding of certain 
medical events. To explore these further, for example-, Iowa 
law provides for the conditional use of the brain function 
criteria (in the event artificial support mechanisms preclude 
determination of cessation of spontaneous respiration and 
circulation) and provides further that "Death will have 
occurred at the time when the relevant functions ceased". 
In contrast, the Kansas statute, for example, ties the 
occurrence of death to its brain function and resuscitative 
efforts provisions, by providing that death occurred when 
the conditions of absence of spontaneous brain function and 
the determination that resuscitative and maintenance efforts 
will not succeed, first coincide. 

The thrust of these provisions is similar, and it is 
not clear that either approach can, or is intended to, 
provide a precise time of actual death, or that the precise 
time of death is determinable in retrospect in terms of the 
brain function criterion of death. Therefore, the practical 
effect of the provisions is a legally ascertainable point at 
which the fact of death is recognized. 

The pronouncement of death is a related though separate 
issue, and some statutes address the question of when death 
should be pronounced, in relation to certain actions. For 
example, at least five states provide that death shall be 
pronounced before artificial life sustaining systems use is 
terminated. This type of provision has been called "bad 
drafting and bad law".42 One state provides that death
"may" be pronounced before the cessation of such extraordinary 
means of support.43 Statutes without such provisions are 
not necessarily hindered by their omission, for the key 
point of the statutes is the determination of the fact of 
death through utilization of the brain function standard. 
The pronouncement of death is an event which either coincides 
with or follows the determination of the fact of death. The 
probl�ms giving rise to the interest in or the need for a 
definition of death do not necessarily relate to the question 
of the pronouncement of death so much as they relate to the 
determination of the fact of death. Problems relating to 
the timing of the pronouncement of death do not extend to 
cases of traditionally measured death, and as can be expected, 
no traditional criteria provision includes a statement 
relating to the pronouncement of death, though the occurrence 
of death is sometimes addressed. This again reflects the 
peculiar legal problems created by the development of 
artificial life support systems. 
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SPECIFIED DEATH DETERMINING PARTIES 

The nature of determining death under the brain function 
standard of death clearly requires specialized medical 
expertise. The traditional pronouncement of death generally 
requires a finding or conclusion and consequent declaration 
of death by a physician. The enactment of a brain function 
standard of death definition does not alter and in fact 
emphasizes the need for the general requirement of a physician 
in any medical decision relating to the occurrence of death. 
Nine states (Alaska, California, Georgia, Kansas, Louisiana, 
Michigan, New Mexico, Oregon, and West Virginia) with enacted 
brain function statutes specify that the determination of death 
must be made by physicians. 

The statutes, however, may be altering the quality of 
the medical decision to be made under the brain function 
criteria, by requiring confirmation of the fact of death 
through mandatory additional medical opinion. Two states, 
California and Georgia, require the confirmation of the 
determination of brain function death by another physician. 

Iowa, on the other hand, requires that two physicians 
must be involved in the determination. 

Virginia requires the participation of an additional 
consulting physician and goes further than the other states 
by also requiring that the consulting physician be a 
specialist in neurology, neurosurgery, or electroencephalography. 

The remaining states are silent on the question of who 
must determine death, but it is reasonable to presume that 
the determination of death must be made by a physician, 
based on the fact that measurement of brain function in 
relation to a finding of life or death is generally within 
the sole expertise, discretion, and purview of a physician. 
Because brain function measurement is essentially a medical 
function and the finding of death on that basis is a medical 
conclusion, absence of a specific requirement that a physician 
make the determination of death does not render a statute 
unworkable or untenable. 

A more pertinent question relates to the necessity of 
requiring the confirmation of death under the brain function 
criteria by a second physician, the outright requirement of 
two physicians in reaching the determination, or the require
ment of a consultant specialist. These requirements may be 
indicative of a less than total commitment by the enacting 
states to the concept of brain function, even in those 
instances where physicians on the face of statutes may elect 

69 



TOWARDS A DEFINITION OF DEATH 

to choose the use of other criteria for the determination of 
death. These requirements may also attest to the highly 
technical nature of brain function death determination and 
a desire to ensure its accurate use. 

LIABILITY OF PHYSICIAN PROVISIONS 

Since the original interest in and need for the reconsi
deration of the traditional criteria of death under the law 
arose in large part from fears of physician liability in 
addition to fears of restricted medical progress, statutes 
were examined to identify provisions relating to physician 
liability. 

The liability of physicians is a matter of growing 
public concern in that professional accountability has 
received increased attention in recent years, for all 
professions, and in many types of activities. In the recent 
past, medical malpractice questions have attracted, and 
continue to receive much public as well as legislative 
attention because of tremendous escalation of malpractice 
insurance rates, and the prospects of the inability of 
physicians to secure malpractice insurance coverage, at any 
cost. In this context, the pertinence of the liability of 
physicians as an issue in relation to any proposed legislation 
is clear. 

Of the fifteen states which have statutorily recognized 
the medical profession's use of brain function measure in 
the determination of death, only one state, Georgia, has 
included any statement of physician liability in the use of 
the statute. This fact, that only one state has addressed 
the problem of physician liability within the framework of 
its definition of death statute may be indicative of several 
possibilities: 

(1) That liability factors cannot be adequately
provided for in a definition of death statute;

(2) That there is no need for liability provisions in
such statutes, since the effect of the statute
is presumed to overcome difficulties in the area
of physician liability;

(3) That liability factors are addressed elsewhere in
the law;

(4) That liability should not be statutorily omitted,
to ensure stable medical practice; or
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(5) That the courts should be left with total decision
making regarding physician liability, free of
legislative and hence statutory comment.

This list does not exhaust the possible reasons for the 
exclusion of such provisions, but may provide some insight 
into the general absence of liability provisions. 

A further possibility is one which relates to the 
philosophical acceptance of the concept of brain function 
death, and the possible need for reassuring physicians of 
the legal safety of utilizing the brain function concept in 
determining death. Georgia's statute, it will be recalled, 
is an alternative, or more precisely, a cumulative statute, 
providing physicians with a choice of definitions. Perhaps 
a more persuasive point is found in consideration of the 
philosophical acceptance of the brain function criteria of 
death as it relates to apparently less than total acceptance 
of the brain death concept within the medical profession. 
The realistic need for application of the brain function 
standard of death would thus be further encouraged and 
supported by a specific provision relating to the liability 
of physicians, but it must be emphasized here that the 
statute does not provide any extra relief to physicians than 
courts are capable of giving. In addition, courts unlike 
statutes, can provide vindication. 

USE OF THE BRAIN FUNCTION DEFINITION AND RECORDS REQUIREMENTS 

There are generally no special requirements regarding 
record keeping concerned with the use of the brain function 
standard of death, with the exception of one state, California. 
California law requires the keeping, maintaining, and pre
serving of complete patient records if a person is pronounced 
dead under the brain function standard of death. As will be 
recalled, California law allows the alternative use of 
either the brain function standard for the determination of 
death, or the use of other usual and customary procedures 
for determining death as the exclusive basis for pronouncing 
a person dead. 

The isolation of the brain function criteria of death 
as requiring the maintenance of records may reflect some 
concern about the legal novelty of the definition, unless 
the requirement is intended simply to reiterate a state 
requirement of maintenance of records. However, the statute 
on its face merely relates to the brain function definition, 
and makes no mention of similar records maintenance requirements 
in the event of use of other death determination standards. 
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Assuming that a definition of death is enacted, it does 
not appear necessary to require the special maintenance of 
records for use of the brain function determination of death 
in the absence of similar requirements for the use of other 
criteria, if the statute were to provide for the possibility 
of use of other criteria. Such a requirement may tend to 
establish a special burden which, if the brain function standard 
is acceptable at all as a legal definition of death, may be 
unreasonable in terms of need and justifiability. 

FRENCH LAW 

The definition of death appears to have been an issue 
in Europe earlier than in the United States. French law, 
similar to some other European national laws, which have 
been in effect for years, does not allow transplantation 
from living donors. Therefore organ transplantation surgery 
utilized cadavers as the sole source of organs.44 Pressures
exerted by organ transplantation interests required the 
adoption of a definition of death to balance the competing 
interests. On April 24, 1968, the French government decreed 
a new definition of death which, inter alia, provides: 

Clinical death is considered to have taken place 
when a person is affected by lesions incompatible with 
continued life, though maintained in a state of vege
table existence by various devices, and when an electro
encephalogram has shown, for a period of time at least 
ten minutes, lack of function in the higher nervou� 
centers, that is to say when the electro-encephalographic 
tracing is a straight line.45 

The French law is extremely medically precise in its 
definition of death, unlike the statutes enacted in various 
American jurisdictions. There is also a qualitative difference 
between the specific medical criteria of the law in comparison 
to some of the American criteria which are included in 
Appendix J. Significantly, there is no requirement of 
confirmation over a period of time, in addition to other 
differences. 

TRADITIONAL CRITERIA PROVISIONS 

As seen from the discussion of brain function prov1s1ons 
above, some statutes provide for use of traditional criteria 
of death as well as brain function s-tandard for determining 
death. Ten states (Alaska, Iowa, Kansas, Louisiana, Maryland, 
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Michigan, New Mexico, Oregon, Virginia, and West Virginia) 
mention the traditional criteria in their statutes for either 
alternative or conditional use in conjunction with the 
respective brain function determination of death provisions. 
This Part therefore should be read in consideration of the 
previous discussion of brain function prov1s1ons, as some 
comments therein are applicable or in contrast to this 
discussion. 

Despite the general agreement in medicine and law 
relating to the past acceptability of the traditional standard 
of death determination, the statutes reflect similar though 
not identically worded criteria. Three basic variations 
are: 

(1) No spontaneous respiratory or cardiac functions
and no expectation of recovery of spontaneous
respiratory or cardiac functions.46

(2) Irreversible cessation of spontaneous respiratory
and circulatory functions.47

(3) Absence of spontaneous respiratory and cardiac
functions.48

It is possible to speculate on the possible differences 
between these variations, but the more relevant considera
tions should be given to a basic similarity between them. 
Each is based upon spontaneitr of the appropriate functions, 
but whether there is any meaningful distinction to be made 
between the spontaneous functions is not clear. Respiratory 
function is, again, universal to the variations, and the 
remaining functions, circulatory or cardiac function, are 
both reflections of heart function. 

Remaining consideration of the differences between the 
variations are found in the precise measure of activity of 
the functions which must be met to fulfill the requirements 
of death. The first variation requires no spontaneous 
functions and no expectation of their recovery; the second 
requires the irreversible cessation of functions; and the 
third requires absence of functions. There is little semantic 
difference except for the third variation, in that absence 
in and of itself does not connote the possibility of reversi
bility or recovery of the approp�iate functions, and it is 
not difficult to imagine a case in which a patient may 
experience the absence of spontaneous respiratory and cardiac 
functions and yet later be able to regain those functions. 

This difference, however, is not meaningful in existing 
statutes, for the four states whicli'"""enacted that variation 
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all have tied the absence of circulatory and respiratory 
functions into provisions dealing with resuscitative efforts, 
which the other states have not enacted. Kansas and Maryland, 
for example, provide also that resuscitation attem£ts are 
considered hopeless because of the disease or condition 
causing the cessation, or because of the time lapse since 
the cessation. New Mexico ties its absence of traditionally 
measured functions provision in with the statement that 
there is no reasonable possibility of restoring respiratory 
or cardiac functions because of the disease or condition 
causing the cessation, or the passage of time since the 
cessation. Similarly, Virginia's statute ties the absence 
of function provision to one providing that attempts at 
resuscitation would not in the physician's opinion be successful 
in restoring spontaneous life-sustaining functions, because 
of the disease or condition directly or indirectly causing 
the cessation or because of the time elapsed since the 
cessation. 

RESUSCITATIVE ACTIONS AND THE DETERMINATION OF DEATH 

The resuscitative efforts clauses exhibit three different 
conclusions which must be reached in determining death: 
hopelessness, no reasonable possibility of restoring functions, 
and physician's opinion that the attempts would not be 
successful. These differing conclusions provide what may be 
different degrees of prognosis, from possible resuscitation 
to no possibility of success. Interviews with Honolulu 
physicians indicate that medically, there may be no practical 
difference between the use of such varying measures of 
possible recovery, but that the difference instead nevertheless 
relies upon a physician's individual conception of when 
resuscitative efforts would be to no avail. The reality of 
this varying choice of times appears inevitable in terms of 
the need to preserve physician discretion under the law. 
Legal interpretation will probably follow lines of physician 
practices, in keeping with traditional judicial treatment of 
medical questions and conclusions, in terms of 111easuring the 
amount of proof required by the law, or in terms of the 
adequacy of physician conclusions. 

One of the present questions relating to the legally 
required performance of resuscitative efforts, then, is 
addressed by those four sta�utes, in terms of the precise 
medical conclusions which must be made by a physician about 
a patient, prior to reaching any decision as to the use of 
resuscitative efforts. 

The variations have in common the recognition of the 
relationship between the cause (disease or condition) of the 
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cessation of spontaneous functions and the medical conclusion 
as to the probable futility of resuscitative efforts. The 
variations require the consideration of the precipitating 
factors of the cessation of functions in the decision regarding 
the utility of resuscitative efforts. Further, there is 
also uniform provision for recognition of the crucial factor 
of the amount of time which elapsed since the cessation 
of the functions, which as seen in discussions relating to 
the viability of organ systems, plays a distinct role in 
deciding whether or not a person will be able to recover 
from the cessation of circulatory and respiratory function. 
The combination of these considerations thus forms the basis 
for the medical decision to be made in terms of fulfilling 
the requirements of the statutes, i.e., whether attempts at 
resuscitation are considered hopeless, or otherwise meet the 
comparable requirements of the other statutes. 

The variations, moreover, appear to reflect the problems 
engendered by modern resuscitation and artificial maintenance 
techniques, in that the resuscitative decisions under traditional 
criteria statutes appear to apply to prospective use only. 
In contrast to the provisions relating to the brain function 
determination of death, the traditional criteria provisions 
appear to relate to the decision of whether resuscitative 
(and hence, maintenance) efforts will be made with regard to 
any particular patient, and do not appear to relate to 
situations involv1ng patients already maintained by some 
form of artificial life-support system. Presumably, the 
brain function portion of such enactments, then, would intervene 
and control these situations. The four states, however, are not 
the only states which have enacted provisions relating to 
resuscitation and the use of artificial maintenance, as 
discussion of the brain function provisions indicates. 
The states have, however, in addition recognized that there 
is a definite medical decision to be made with regard to the 
initiation of resuscitative efforts just as there is a 
medical decision to be made with regard to the continuance 
or termination of resuscitative efforts or artificial main
tenance systems. In this sense, these statutes allow for a 
clearer analysis of the various steps involved in reaching 
the point of declaring a patient dead, by legally recognizing 
an additional crucial decision-making point. Other states 
have not statutorily recognized that decision-making juncture. 

LEGAL OCCURRENCE OF DEATH 

Eight (Iowa, Kansas, Louisiana, Maryland, Michigan, New 
Mexico, Virginia and West Virginia) of the ten states mention
ing traditional criteria in their statutes provide that 
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death occurs when the relevant functions cease, thus assigning 
an apparently measurable moment as the primary distinction 
between life and death under the traditional criteria of 
death determination. Statutory materials relating to the 
use of the traditional criteria of determining death do not 
include provisions enunciating the pronouncement of death 
unlike some of the brain function criteria provisions. The 
approach to the traditional criteria of death in statute 
need not encompass the pronouncement of death, but merely 
the occurrence of death, since under the use of the traditional 
criteria, once death is determined, generally all observable 
life signs have ceased, unlike cases involving brain function 
criteria when mechanical means simulate life signs. The two 
states not specifying the occurrence of the fact of death 
under the traditional criteria are not necessarily exhibiting 
inadequacy, for as previously mentioned, the thrust of any 
definition of death statutes is the legal recognition of the 
medical determination of the fact of death, and not the 
legal recordation of the fact. 

SPECIFIED DEATH DETERMINING PARTIES 

Physicians are named specifically as the parties respon
sible for the determination of death by eight of the ten 
states with traditional criteria provisions. Only Maryland 
and New Mexico are silent upon the point. Both Maryland and 
New Mexico, however, in their brain function provisions, 
require the participation of a physician, leaving a possible 
question therefore as to whether a physician by omission 
is required for the pronouncement of death under the tradi
tional criteria of death determination. 

No statute requires the confirmation of the fact of 
death using the traditional criteria by an additional physician, 
or by two physicians, and no statute requires the consultation 
of any medical specialist to assist in or confirm the determina
tion of death. Again, therefore, there is reflection of the 
ready acceptability of the traditional criteria, and the 
perhaps sometimes hesitating acceptance of the brain function 
criteria. Whether such justification in statute is warranted 
or not is questionable, since the basic reason for the 
existence of the statutes, presumably, is need. 

STANDARDS OF MEDICAL PRACTICE 

All but one of. the ten states (Oregon) require that the 
determination of death under the tratlitional criteria of 
death be in accordance with specific standards of medical 
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practice. Eight states (Alaska, Iowa, Kansas, Louisiana, 
Maryland, New Mexico, Virginia, and West Virginia) require 
the application of ordinary standards of medical practice. 
The remaining state, Michigan, as in its brain function 
provision, requires the application of ordinary community 
standards of medical practice. The high proportion of 
states requiring such adherence to specific medical practice 
standards is perhaps indicative of the legal concern with 
the uniformity of practice within the physician community. 
This legal concern is applicable not only to the legal 
recognition of a relatively new medical standard in terms of 
brain function measure of death, but is also made statutorily 
applicable to long-accepted standards such as the traditional 
criteria for the determination of death. Prior to the 
enactments, there was a general silence on the subject of 
standards of practice. 

RELATIVE EXCLUSIVITY OF THE TRADITIONAL CRITERIA OF DEATH 

Previous discussion revealed the existence of alternative, 
conditional, and exclusive statutes relating to the brain 
function criteria of death. The traditional criteria formed 
the other alternative or general use definition of death 
under the conditional and alternative statutes. 

There are no statutes which relate exclusively to the 
use of the traditional criteria of death, such usage and 
acceptability under the law having been developed and acquiesced 
in by case law. Thus no state has required the abandonment 
of the brain function standard of determining death. 

The traditional criteria generally relates to respiratory 
and cardiac/circulatory functions, which are generally 
specified in the statutes. In most instances, then, the 
brain function concept and the respiratory and cardiac/circulatory 
functions concept pre-empt the definition of death in the 
states with statutory definitions of death. The exception 
to this general rule is Oregon, which provides that the 
brain function criteria or the respiratory and circulatory 
functions criteria can be used in addition to criteria 
customarily used by a person to determine death. This 
provision necessarily presumes the existence of other methods 
of determining death, and speculatively, perhaps in certain 
cases, such as decapitation, would obviate the need to note 
or record precisely the irreversible cessation of spontaneous 
respiratory and circulatory functions. Nevertheless, the 
possibility of use of other criteria is available in Oregon 
law, although the conformance with such other criteria with 
accepted legal and medical measures of death, even under 
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traditional criteria, may be questionable. Such determina
tion would require consideration on a case-by-case basis. 

A QUASI-DEFINITION OF DEATH 

A variation of statutory approach to the definition of 
death, the determination of the occurrence of death, or more 
specifically, the time of death, can be seen though further 
examination of anatomical gifts enactments. 

Hawaii's Uniform Anatomical Gift Act provides that 
"[t]he time of death shall be determined by a physician who 
tends the donor at his death, or, if none, the physician who 
certifies the death11

,
49 which is the language drafted and 

recommended by the National Conference of Commissioners on 
Uniform State Laws.SO In contrast, however, the State of 
Connecticut provides a statutory standard for the determination 
of death within its comparable anatomical gift statute 
section which states: "[t]he time of death shall be deter
mined by two physicians who attend the donor at his death, 
shall be determined by two physicians who certify death, who 
shall use generally recognized and accepted scientific ana:--
clinical means to determine such time of death11.51(Emphasis 
added.) 

The Connecticut law therefore is distinctly different 
from the Hawaii law, which in essence leaves the matter of 
the determination of death for decision under the common 
law. The difference in the two approaches is made more 
evident in that under the common law, the determination of 
death may be weighed against prior judicial decisions, and 
under the Connecticut standard, the determination of death 
is weighed against the general practice of physicians. 
Thus, while the common law is a flexible and adaptive body 
of law which responds to needed change based on medical, 
legal, and hence societal needs, the Connecticut approach 
affirmatively follows medical rather than legal trends. It 
is, however, unclear that one is preferable to the other. 
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Chapter V 

PROPOSED DEFINITIONS OF DEATH 

PROPOSED LEGISLATION IN OTHER STATES 

Legislation proposed but unenacted in other states reflect 
a broader range and variety of statute language than enacted 
provisions, although the discernible statutory patterns 
primarily follow those of enacted provisions discussed earlier. 
Variations do exist and some are of interest, but there is 
no radical departure from existing statutes except for 
increased specificity. Possible difficulties associated 
with particular statutory types are not avoided, .and no 
major statutory form is abandoned. Excerpts of some legis
lation proposed in other states discussed in this chapter 
may be reviewed in Appendix G. 

Greater levels of specificity are found in several of 
the proposed legislative measures reviewed, in terms of the 
attempts to codify particular medical procedures and techniques 
in determining death, unlike the statutes which have been 
enacted. Discussion of distinctive features of various 
introduced but unenacted measures follows. 

House Bill No. 690, introduced into the 1976 South 
Dakota Legislature, specifies one medical means of measuring 
the absence of spontaneous brain function, by requiring the 
determination that "there is no spontaneous brain function" 
to be based on "electroencephalograph tracings and other 
possible means or tests''. The electroencephalograph although 
specifically mentioned is not proposed as the sole method 
for measurement of brain function, but the persuasive weight 
of its mention and its mandatory use are notable. In the 
implementation of such a provision, the determination of 
death would probably require electroencephalographic tracings, 
whether or not the electroencephalograph retains its present 
prominent position in the measurement of brain function. 
The provision, if enacted, may as a matter of course be amended 
at any time to reflect changes in medical science. It is 
significant to recall that of the fifteen state statutes 
which have been enacted as definitions of death, none have 
mentioned the electroencephalograph despite the fact that 
the electroencephalograph and other precise medical techniques 
have created both the possibility and the need for the 
redefinition of death under the law, to which need the 
statutes respond. 

Medical standards and measures are also reflected in 
specificity in Pennsylvania's 1975 House Bill No. 363, which 
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requires that there be "no spontaneous respiration, no 
spontaneous or elicitable reflex movement, and there is 
during 24 hours the absence of spontaneous electrical brain 
function". As seen in discussions of the medical measures 
of brain death, reflex movement is one of the criteria 
after applied in determining death. This proposed 
measure requires the testing of reflex movement, and in 
addition determines the medical standard which must be met 
in measuring reflex movement. It is apparent from accounts 
of death measurement that reflex action is one of several 
indicators of brain function, and this specific indicator is 
singled out for inclusion in this proposed measure. Moreover, 
the medical question of durational application and testing 
for electrical brain function is settled by the proposed bill, 
which specifies a twenty-four hour period in relation to the 
absence of spontaneous electrical brain function. What is 
not clear is whether "during 24 hours" means that tracings 
must be taken continuously for twenty-four hours, or whether 
tracings may be taken periodically during a twenty-four 
hour period. 

New Jersey's proposed legislation included two bills, 
Senate Bill No. 992 and Senate Bill No. 1039, both introduced 
in 1976. Both bills are variations of other legislative 
measures, and introduce different terminology into the 
concept of determining death on the basis of brain function. 
Senate Bill No. 992 defines a person as "an integrated, 
whole, living human being" not including "parts" continuing 
to function following a determination "of an irreversible 
cessation of vital brain functions". Thus, the concept of "brain" 
function is modified to "vital brain functions", which is 
defined as "discernible central nervous system activity". 
Negative effects of drugs or depressants, hypothermia and 
similar conditions are excluded. The bill also utilizes the 
concept of "natural respiratory and circulatory functions" 
to indicate functioning without artificial support. "Artificial 
means of support" are defined to include chemotherapy; other 
legislation, both enacted and unenacted do not generally 
attempt definition of artificial means of support. The basic 
mechanics of the bill are similar to other bills, but the 
variation in terminology and the use of statutory definitions 
in achieving greater specificity are distinguishing characteristics 
warranting review. 

Senate Bill No. 1039 of New Jersey utilizes the same 
approach in defining otherwise undefined terms, and utilizes 
similar conceptual framework of the definitions. Senate 
Bill No. 1039 also introduces the concept of "vital brain 
functions", but does not define vital bodily functions. 
Again, this bill as with Senate Bill No. 992 includes 
chemotherapy as an artificial means of support. 
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These varying approaches to seeking redefinition of 
death, reportedly unenacted, exhibit variations in thoughts 
and priorities in meeting medical and legal needs. The 
attention given to clinical matters, in terms of the medical 
tests to be used, particularly in the South Dakota and 
Pennsylvania bills, evidence an apparent concern or an apparent 
belief that greater specificity in determining medical practice 
must be taken in regard to determining death under the brain 
function standard. This premise must be weighed against 
generalized feelings expressed and reiterated elsewhere in 
this report regarding the utility of statutory provisions 
which attempt to prescribe particular medical procedures and 
techniques to be utilized in the implementation of the 
statute. 

A further factor has been introduced by two New York 
bills which allow for the application of the brain function 
standard of death except where the physician receives notice 
that the use of the definitions is contrary to the religious 
beliefs of the individual patient. One of the bills (S.B. 
No. 10759) provides that the notice must be in writing and 
must be from a parent, spouse, or next of kin of the patient. 
The other bill (A.B. No. 12248) neither prescribes nor limits 
the relationship of the notifying party to the patient. The 
recognition of the possibility of religious conflict in the 
application of the brain function standard of death charac
terizes the decision to be made as less of a medical question, 
but one which must be made subject to other considerations. 
Religion, as discussed elsewhere may play a pertinent part 
in the legal definition of death, but statutory recognition 
of the role of religion may or may not be appropriate. The 
pertinence of the consideration should be, instead, whether 
the characterization of a redefinition of death is to be 
made on religious, as opposed to, medical grounds. Certain 
religious beliefs have been legally recognized by courts and 
in some instances by statutory law with regard to health 
issues, and it may be a rational extension of this recog
nition to allow or disallow the use of the brain function 
standard on that basis. For example, Hawaii's Prepaid 
Health Care Act1 specifically does not apply to "any indi
vidual who pursuant to the teachings, faith, or belief of 
any group, depends for healing upon prayer or other spiritual 
means''.2 A problematic situation exists in regard to the 
use of a brain function standard of death in light of the 
apparent conflict of beliefs which may exist within some 
religious groups (see Chapter 6). In such a case, whose 
duty would it be to determine to which side of the conflict 
are irretrievable comatose patient may have adhered? The 
more traditional health care/religious conflict has involved 
the ability of an individual to refuse treatment more than 
it has involved the ability of physicians to discontinue 
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treatment, or similar situations. This potential reversal, 
particularly in view of the unclear standing of the question 
in some major religious groups, may provide fertile grounds 
for disagreement. The disagreement may transfer itself to 
difficulties in implementing any statutory definition of 
death, not merely those such as were proposed in New York 
providing for differences in religious beliefs. 

A more proper perspective of redefining death may give 
primary concern to medical questions rather than to religious 
ones except in the case where a religious group asserts a 
unified and clear position. In the absence of clear positions, 
the matter should be left to individual determination, and 
the traditional sanctity of the doctor/ patient/family 
relationship. This occurrence may be neither unworkable nor 
otherwise untenable, for this represents the present practice 
of physician discretion. 

Assuming there is a right in a third party to assert 
the religious beliefs of a comatose patient, and the right 
is enacted by statute such as the two New York bills propose, 
it is necessary to determine who should be empowered to assert 
the statutory right. While a convenient class of eligibles 
would be parents, spouses, and next-of-kin, as New York's 
Senate Bill No. 10759 proposes, the limitations of such a 
class of eligibles are readily apparent. First, a patient 
may have no such relations, or even if the patient has such 
relatives, the relatives may be unaware of the particular 
religious beliefs of the patient. It may be possible, 
moreover, that the next-of-kin may be so remote that they 
are not available, cannot be ascertained readily, or cannot 
be found. Adoption of broader classes, or no specification 
of eligible parties is similarly vulnerable. There is a 
clear policy decision to be made as to who may assert the 
patient's beliefs, or of the extent of discretion which 
should be allowed to a physician to determine the genuineness 
of the asserting party's knowledge of the patient's beliefs. 
The introduction of this additional factor requires additional 
clarity of intent, in terms of the ability of a physician--
or of the law--to ascertain personal beliefs of an irretrievably 
comatose patient, absent any other evidence directly attri
butable to the patient. 

New Hampshire's proposed legislation severs the traditional 
criteria by requiring "absence of spontaneous respiratory or 
cardiac function". This severing of the two systems normally 
measured together to determine death raises thoughtful 
possibilities of denying the benefits of extraordinary 
support to a person who requires support of only one of the 
vital systems. For example, in the case of polio victims 
requiring an "iron lung" in order to breathe, only one 
system is supported mechanically because the other system is 
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viable. The cessation of breathing function would necessarily 
result in rapid cessation of the otherwise unimpaired system. 
Similarly, the use of pacemakers to stimulate heart action only 
addresses malfunction of one system. While it is extreme 
to imagine the interpretation of a statute to allow such 
results, it may be preferable to avoid the possibility of 
that issue altogether. There is significant certainty in 
the application of the traditional criteria, and it would 
not appear to be beneficial to intrude upon its accepted 
usage by either allowing or requiring a severance of the two 
basic measures of function which together have been regarded 
as indicative of death or life. 

A New York bill and a Delaware bill have proposed that 
more than one physician determine death under traditional 
criteria use. The use of more than one physician to make a 
finding of death is a relatively common requirement among 
brain function standard of death provisions, but no enacted 
definition of death statute requires more than one physician 
for purposes of the traditional criteria. The Delaware bill 
requires a second physician only in the event the first 
physician making the determination is the patient's family 
physician. The rationale for the requirement is not clear, 
but the requirement of more than one physician to declare 
death by means of traditional criteria would impose a new 
requirement on existing medical practice. Under present 
practice and experience, there appears to be no need to 
regulate the use of the traditional criteria of death. The 
problem of redefining death under the law has arisen because 
of a perceived shortcoming of the traditional criteria of 
death, not because of any physician misuse of that criteria. 

A South Carolina proposal requires the consultation of 
a specialist in neurology or neurosurgery who completed a 
residency program in such specialties, approved by the 
American Medical Association, in determining death by brain 
function measure. This is not the first appearance of the 
idea of requiring the consultation of a specialist, but the 
distinguishing feature of the South Carolina statute proposal 
is its recognition of the limited availability of such 
specialists. The proposed statute provides, in addition, 
that concurring opinions of two other physicians may be 
utilized in the event the attending physician is unable to 
obtain the services of an appropriate consulting specialist. 
The medical reliability of such a possibility may be questionable 
however because of the specialized technical expertise required 
to determine brain function death. Such a provision may be 
particularly pertinent for Hawaii, since the neurospecialists 
of the state are concentrated on the island of Oahu. However, 
physicians state there have not been truly significant problems, 
since normal practice includes the transporting of critically 
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ill patient or patients otherwise in critical condition 
requiring unavailable services to Honolulu where facilities 
and personnel are available. In some instances it is reported 
that specialized medical personnel go to such areas, though 
it appears the converse is more generally practiced. 

PROPOSED LEGISLATION INTRODUCTED INTO THE HAWAII STATE 

LEGISLATURE, REGULAR SESSION OF 1976 

Three measures proposing definitions of death were 
introduced during the Regular Session of 1976 of the Legislature 
of the State of Hawaii, Senate Bill No. 2518-76 and House 
Bill No. 2887-76, which were identical measures, and House 
Bill No. 2111-76. All measures were heard in committee 
hearings, but none were enacted. The full texts of the 
bills and their amended versions may be reviewed in Appendix H. 

SENATE BILL NO. 2518-76 AND HOUSE BILL NO. 2887-76 

Senate Bill No. 2518-76 and House Bill No. 2887-76 
appear to be based on Virginia's definition of death statute. 3

The measures proposed alternative definitions of medical and 
legal death therefore incorporating both the traditional and 
brain function criteria of death. The bills basically 
proposed that an individual is dead if a licensed physician 
using ordinary medical practice has the opinion that spon
taneous respiratory and cardiac functions are absent, and 
based on the cause of the absence or the passage of time 
since the cessation, that resuscitative attempts would not 
restore spontaneous life-sustaining functions. Death would 
be deemed to occur when the functions ceased. In the alterna
tive, the bills proposed that an individual is dead if a 
licensed consulting neurospecialist using ordinary medical 
practice, has the opinion that spontaneous brain and res
piratory functions are absent, and the consultant and the 
attending physician using ordinary medical practice, con
sidering the absence of the functions and the patient's 
medical record, are of the opinion that further attempts at 
resuscitation or continued supportive maintenance would not 
restore the spontaneous functions. Death under this alter
native would be deemed to occur when the conditions first 
coincide. The bills further proposed that the attending 
physician pronounce death, and that the consulting specialist 
record and attest the fact of death in the patient's medical 
record. 
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Testimony on these measures reflected both positive and 
negative reactions. Pertinent points are included in the 
following discussion. 

As the Virginia legislation upon which these bills are 
based was enacted in response to a need which was perceived 
as a result of legal proceedings,4 the provisions proposed
by the bills utilize caution and precision in determining 
parties and specific findings which are required to be made. 
The problem of alternative definitions, as discussed elsewhere, 
does exist in the context of this type of legislation, but 
the sequential patterning implicit in the declaration of 
death removes some though not all of the difficulty with 
alternative statutory measures of death. Testimony indicated 
the lack of a statutory definition of death in Hawaii, and 
the fact that medical advances have rendered the previously 
relied upon criteria of death "unworkable". 5 The Attorney 
General's testimony cited three reasons for enacting legislation 
to recognize in law a standard of determination of death 
other than the traditional criteria which is recognized by 
the common law: 

(1) To reduce the suffering of the patient, his family
and the burden on hospital facilities;

(2) To make available organs of such patients for
transplantation; and

(3) To provide the medical profession with a more
workable definition. 6

Similarly, but not identically, other testimony suggested 
several new developments which "have given rise to the 
question of whether 'death' should be redefined": 

(1) The development of medical knowledge to the extent
that organs from one body may be successfully
transplanted to another, at least where the
parties are closely related;

(2) The ability of medical science, by use of artifi
cial or mechanical means, to keep a person in a
vegetating state for long periods of time even
though they can never think again, or can never be
capable of life without such artificial or mechanical
means; and

(3)' Public attention being called to the slow, painfully 
agonizing deaths of persons suffering from cancer 
for whom death is certain, and which causes physi
cians and relatives to want to alleviate such 
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person's suffering by terminating his life earlier 
tha[n] nature ordinarily would.7 

The third point relating to the desires of physicians and 
relatives to terminate a cancer victim's life at an earlier 
than natural point in time is, a separate question, for it 
approaches the concept of euthanasia which is not under 
discussion here. Though it may be viewed as a related 
issue, similar to the death with dignity issue, it is not 
drawn closely enough as an issue to be considered an argument 
either for or against definition of death legislation. There 
is no determination of brain function death to be made in such 
a case. The testifier did conclude that he had no opposition 
to legislation to "permit the withdrawal of artificial or 
mechanical means which alone prevent death of a person who 
has already been declared dead under the 'brain death' 
definition", B but also expressed rejection of organ removal 
for trans�lantation purposes while the heart "is still
beating". That concern was reflected in other portions of 
that individual's testimony, which urged consideration of 
two questions prior to enacting a law defining death: 

(1) Who wants these bills enacted into law, and why?
I suspect the real reason is to allow body organs
to be removed between the period of "brain
death" and the time of occurrence of natural death
for transplant purposes, and also to authorize
physicians and relatives to pull the plug of
machines artificially supporting breathing
and heart beat in patients whose brains have
ceased to function[.]

(2) Do you really wish to legalize by statute the
removing of a heart or eyes from a person whose
heart is still beating? That's what this bill
does, and it's your decision.10

These questions should be dealt with, but must be addressed 
in the context of medical reality which presently in certain 
instances permits removal of organs from bo0ies whose hearts 
may still be beating because of artificial support mechanisms. 
The question of the legal redefinition of death revolves 
about the collision of this medical reality with those 
medical practices and determinants which have historically 
been assimilated into the law. 

Further, distinction between the definition of death 
and the death with dignity question was brought out in other 
testimony: " ... this Senate Bill 2518 is concerned with only 
the definition of death. At one time in our lives this bill 
would not indeed have been necessary ... now because of the 
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extraordinary means of keeping people like living vegetables, 
it is necessary to know when we speak of 'death' do we mean 
the action of the 'heart' or that of 'the brain'? 1111 Thus, 
testimony showed recognition of the fact that historically 
the heart was viewed as the central factor of life. The view, 
as the testimony implies, has been modified since medical 
scienc� has learned that the brain is the primary organ in 
life. 

Generally, physician views were presented in response 
to the measures by way of testimony of the Hawaii Medical 
Association, which expressed agreement "in principle1112 with 
the legislation, but which proposed a substitute bill which 
proposed to: 

(1) Require that death be determined on the basis of
standards of medical practice which the Hawaii
Medical Association would be required to develop and
maintain;

(2) Provide that standards of determining death not
be confined only to either or both traditional
or brain function criteria;

(3) Require the pronouncement and recordation of death
prior to termination of artificial support systems,
and prior to any organ removal;

(4) Limit physician liability only to cases where
the physician violates the standards of professional
care and judgment maintained by the Hawaii Medical
Association; and

(5) Prohibit the physician who determines death from
participating in transplant surgery involving the
patient declared dead.

The Hawaii Medical Association proposal introduces the 
concept of allowing the medical profession to establish 
the law governing the practice of physicians. This affirmative 
participation of the profession in response to the law would 
bring medical practice and the law closer together than is 
likely to be achieved by any single piece of legislation, 
because the medical profession would be setting law. 
The amendment of the present law to reflect medical practice 
accomplishes much the same result, except that most proposed 
legislation may require amendment to reflect additional 
changes which will occur in the future based on medical 
practice. A statute such as proposed by the Hawaii Medical 
Association would be a vehicle to provide continuing update 
outside of the legislature, but is nevertheless subject to 
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serious question based on the ability of the Legislature to 
delegate legislative power. 

The Department of Health proposed in its testimony that 
the bill be amended to provide that the Hawaii Medical 
Association be made responsible in law to annually review 
criteria for the establishment of standards of death deter
mination, and to submit appropriate changes to the Legislature. 
This of course would provide for continuing input of the 
medical community, as well as ensure the Legislature that 
such input would be forthcoming. If such a provision were 
enacted, some of the present uneasiness felt regarding 
the lack of uniformity between law and medicine in the 
acceptable modes of determining death may be partially if 
not wholly avoided in the future, for legislation as appro
priate could be enacted before crucial legal-medical conflicts 
occurred. The Department of Health also commented upon the 
need for such a provision in terms of the constantly changing 
standards of medical practice. 

Testimony was further offered, which generally opposed 
legislative attempts to define death in statutes. The 
testimony appears to regard the definition of death issue as 
one which asks whether or not life has ceased to exist, and 
declares that "doubt as to the existence of life should be 
resolved in favor of life 11.13 The testimony states unalterable 
opposition to determination of death on the basis of brain 
wave absence alone. In addition the testimony distinguishes 
the question of use of artificial maintenance from the 
question of when death occurs. Yet however opposed to the 
single concept of determining death by the measurement of 
brain waves, the testimony also recognizes that there is no 
total requirement of using all artificial support systems 
indefinitely with regard to any patient: 

We reject the artificial distinction between 
biological life and human personhood. No such dichotomy 
can or should be drawn. Where life exists within a 
human being it is human life. Personhood is not a 
qualitative concept. The life that exists in a human 
being is the life of a human person. Implicit in the 
recognition of that life is a denial that �eath has 
occurred. To attempt to deny personhood is to beg the 
question of life or death. We believe that there is a 

moral and legal obligation to maintain and sustain 
human life with ordinary means. The use of extra
ordinary means presents a different question. While 

extraordinary means of life support can be maintained, 

they need not be maintained under all circumstances. 
The moral determination as to whether or not extra
ordinary means should be used or maintained can only be 

88 



PROPOSED DEFINITIONS OF DEATH 

made in relationship to the individual and his cir
cumstances. The moral law has never required the 
absolute maintenance of extraordinary life support 
means under all circumstances.14 

Thus opposition to the definition of death expressed in that 
testimony is based on the conviction that the measurement of 
brain function is not an acceptable means of detecting death, 
and that there are other considerations. The testimony did 
not stipulate what the circumstances are which must be 
consi�ered in any appropriate determination of death, but 
did cite traditional criteria as measurable indicators of 
life.15 The testimony also states:

The term irreversible coma is often used as a 
point in time when death should be declared. The 
concept itself suggests the continuation of life in a 
suspended state. Again implicit in this is the denial 
that death has occurred. The loss of consciousness is 
not the same as the loss of life. The decision to 
terminate that life should not rest on the determination 
of its "meaningfulness". The declaration of death 
should not be made as an excuse to terminate a life 
that some person may consider to be meaningless or 
qualitatively inferior.16 

The thrust of the testimony appears to be generally, that 
criteria of life are more pertinent than criteria of death, 
but no life criteria are enumerated. The difficulties 
between medical and legal standards, it should be recalled, 
implicitly have resulted from measurements of life signs, 
the problem being that different life signs are measured 
under medicine than generally recognized under traditional 
common law. 

Neither Senate Bill No. 2518-76 nor House Bill No. 
2887-76 was reported out of committee. 

HOUSE BILL NO. 2111-76 

House Bill No. 2111-76 in its original form provided 
for the determination of death, requiring the opinions of 
three physicians (attending physician's opinion confirmed by 
two other physicians) using ordinary standards of medical 
practice, that there is absence of spontaneous respiratory and 
cardiac functions, and because of the cause of their absence, 
or the time elapsed lapse since their cessation, resuscitative 
attempts are considered hopeless. In the alternative, the 
same physicians using ordinary standards of medical practice 
must find that there is an absence of spontaneous brain 
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function, and if it appears to the physicians during reasonable 
attempts to maintain or restore spontaneous circulatory or 
respiratory function in the absence of brain function, 
that further attempts at resuscitation or supportive maintenance 
will not succeed. Death was proposed to be pronounced prior 
to termination of artificial support and prior to any organ 
removal. Physicians were proposed to have immunity from 
civil and criminal liability unless the physicians violated 
standards of professional care and judgment. The bill also 
proposed to amend the anatomical gifts law by requiring 
confirmation of death of donors by two additional physicians. 

The testimony discussed with regard to House Bill No. 
2887-76 and Senate Bill No. 2518-76 are largely applicable 
to House Bill No. 2111-76. 

With specific regard to provisions of House Bill No. 
2111-76, testimony of the Attorney General stated that the 
bill would "provide the medical community and the entire 
state with a more meaningful approach to cases, such as the 
Quinlan case in New Jersey and the Cameron case in Hilo".17 

The Attorney General offered possible amendments, one of 
which to substitute "spontaneous functioning" in place of 
the medical finding that resuscitative attempts are hopeless, 
because "'hopeless' is not precise enough to measure a 
condition and that the words 'spontaneous functioning', 
meaning that the organs cannot function independently of 
artificial assistance, would be a more workable description 
of the condition to which reference is being made11.1B 

The Attorney General also recommended that at 
least one of the physicians required to make a finding of 
death under the proposed legislation using the brain function 
standard be a neurologist or neurosurgeon. This recommenda
tion was based on the assertion that a special "expertise" 
is required "to perform 1omplex neurological tests to deter
mine brain functioning", 9 and the fact that not all physicians 
have that special knowledge. The Attorney General further 
recommended that the phrase "further attempts at resuscitation 
or supportive maintenance will not succeed" be replaced by 
"further attempts at resuscitation would not restore spontaneous 
£unctions", to overcome the ambiguity which exists in attempting 
to determine the intent of such a provision. Finally, in testi
mony on Senate Bill No. 2518-76, in commenting upon House 
Bill No. 2111-76, the Attorney General indicated that House 
Bill No. 2111-76 does not clearly speak to its application 
to criminal cases, and stated that, "We cannot have one 
standard of death for civil cases and another standard for 
criminal cases."20
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The House Committee on Health in reporting House Bill 
No. 2111-76 out of committee amended it to provide that a 
person is dead if a physician using ordinary standards of 
the then current medical practice has the opinion that res
piratory, circulatory, and cardiac function are absent and 
that resuscitative attempts will not restore them. The 
brain death alternative proposed that a physician must find and 
a neurospecialist must confirm an absence of brain function 
and it must be determined that because of the amount of time 
since the cessation of brain function but no sooner than 
twenty-four hours, ·that attempts at resuscitation will not 
restore brain function. The amendments made therefore largely 
responded to testimony received. 

The Hawaii Medical Association presented further 
testimony in view of the amendments made by the House Committee 
on Health. That Association's testimony to the House Committee 
on Judiciary on House Bill No. 2111-76, H.D. 1, expressed 
the opinion that the new draft was "quite superior" to the 
previous version and to House Bill No. 2887-76 (discussed 
above). There were two recommendations which were made by 
the Hawaii Medical Association testimony: first, that the 
bill be amended to require that the determination of death 
be made by a licensed physician (as opposed to the use of 
the term "physician") and second, that the bill be clarified 
to stipulate who would be responsible for the determination 
of what constitutes "ordinary standards of the then current 
medical practice." 

The second recommendation from the Hawaii Medical 
Association reflects again the concern which the previous 
testimony from that organization expressed. There was no 
action on this particular recommendation. It should be 
noted that courts presently without statutory guides, 
determine what constitutes ordinary standards of medical 
practice based on actual medical practice. 

The House Committee on Judiciary amended the bill and 
the resulting draft (H.D. 2) was reported out of committee 
and recommended for passage by the House of Representatives. 
It differed from the earlier draft in the following respects: 

(1) 

(2) 

"Human body" was substituted for "person", to 
reflect the belief that some religions have 
regarding the continuing existence of a "person" 
after death; 

Attempts at resuscitation were directed towards 
restoration of S£Ontaneous functioning as opposed 
to mere functioning, "to exclude the dependence of 
a patient on life-supporting equipment under the 
circumstances"; 
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(3) The provision proposing to grant immunity to
physicians in the use of the proposed definition
of death except in the instance of violation of
the standard of professional care and judgment was
deleted, with the rationale that statutory physician
immunity, in the interest of safeguarding against
negligent medical decisions and ensuring highest
standards of medical practice, should not be
granted.21 

The House of Representatives passed the bill in the 
form reported by the Committee on Judiciary, and the bill 
was sent to the Senate where it was referred to two committees 
from which the bill was never reported. 

The Senate thereafter passed the Resolution which 
requested this report. 

DISTINCTIVE FEATURES OF HAWAII LEGISLATION 

Several provisions included in House Bill No. 2111-76, 
H.D. 2, which was the single piece of d�finition of death
legislation receiving the most attention and action by the
Hawaii Legislature, are relatively unusual.

For example, the bill included within its traditional 
criteria alternative to determining death "respiratory, 
circulatory and cardiac functions" (emphasis added), whereas 
in general, other examples of legislation examined included 
respiratory and circulatory functions or respiratory and 
cardiac functions. The statutory patterns utilized with the 
two-function provisions seem to indicate that cardiac and 
circulatory functions may be regarded as the same or extremely 
similar, since an identical pattern is used with the varying 
combinations, and there appears not to have been significant 
d�fficulty in the use of either dual combination. 

Another point of interest is that the brain function 
alternative includes a requirement that at least twenty-four 
hours must pass (after the cessation of brain function) 
before any determination that any attempts at resuscitation 
would not restore brain function. The proposed statute thus 
included a built-in minimum time period, perhaps reflective 
of the amount of time which would be medically adequate for 
the evaluation of brain function death, although the proposed 
legislation did not specify what, if anything, should be 
done within the twenty-four hour period.22
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OTHER CONSIDERATIONS 

In addition to considerations and points discussed both 
in this and in other chapters, there are other factors 
regarding the definition of death which are appropriate to 
consider in conjunction with the definition of death under 
the law. These factors are not tangential considerations, 
and should be examined in light of the medical-legal con
flict. 

NEED FOR A STATUTORY DEFINITION; ALTERNATIVE TO LEGISLATION 

The primary question regarding any consideration of 
legislation is the question of need. There appears a clear 
conflict between law and medicine in terms of the definition 
of death. If the conflict is conceded, the most appropriate 
mode of its resolution should be sought. There are two 
primary modes of resolving of the conflict: (1) by legislation;
and (2) by case law. 

Some disagreement exists as to whether or not the legal 
recognition of the medical determination of death under the 
brain function standard must be addressed by statute. 
Statutes provide significant and concrete parameters for 
medical practice, and define the limits of intrusion of law 
into the practice of medicine. For example, the enactment 
of a statute providing for an alternative usage of the brain 
function definition of death and the traditional circulatory 
and respiratory definition of death would prohibit, generally, 
judicial ability to accept the usage of any other definition 
of death, regardless of the extent of acceptance of the 
definition. At present, the lack of statutory definitions 
of death has allowed courts t'oclecide cases utilizing common 
law principles, and also to depart from what appear to be 
well-established legal doctrine in recognition of a new 
societal need and of the recently instituted medical practice. 
It is questionable whether under a statute defining death 
under traditional criteria a court would have been able to 
depart from the traditional criteria, regardless of how 
persuasive the arguments and evidence in favor of such a 
departure may be. Therefore the judicial system has responded 
to the conflict between law and medicine without the benefit 
of statute. 

Fifteen states, however, have seen fit to enact statutes, 
perhaps to ensure the integration of the brain function 
standard of death into the law. Particular outcomes of 
litigation regarding the definition of death without such 
statutes are not and cannot be assured. Similarly, however, 
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the existence of statutes will not keep the matter out of 
the courts, for interpretation of statutes, philosophical 
intent of statutes, and the implementation of statutes are 
common reasons for seeking judicial relief. The statutes 
merely provide the floor of judicial consideration--in this 
instance, the floor would be the brain function standard 
of death. 

Enactment of statutes in rapidly changing areas and 
fields, such as medicine, are often criticized as inhibiting 
development and progress by freezing into the statutes 
concepts, practices and other matters which all parties involved 
freely acknowledge will undergo constant evolution. In 
such an instance, statutes are enacted with the acknowledgment 
that they must later be amended to conform with newer develop
ments. However, many critics of such legislation point out 
that the undue effort and time required to amend a law 
through the legislative process constitute an onerous burden, 
and that therefore, the legislatures should not legislate 
upon such matters. Again, the argument that judicial development 
of law through case law and the application of common law 
principles may completely proscribe any advancement in the 
law is raised, and the issue is joined. 

Persons favoring litigation to legislation see case law 
as a more evolutionary and gradual approach to a controversial 
question, and as a more thorough method of assessing public 
opinion. If a statutory definition were prematurely con
sidered by the legislature and the measure failed to pass, 
prospects of eventual legislation would be more fatally 
compromised than by an adverse decision.23 

Person favoring legislation to litigation consider the 
legislative process as a superior gauge of public opinion, 
and also consider it to be less committed to common-law 
traditions. The Legislature possesses ready capability to 
make major policy changes, and does not necessarily rely 
upon a gradual evolutionary development of law. It can also 
be said that the Legislature, in terms of the allegedly 
lengthy and drawn-out procedure of effectuating statutory 
change, is often in a position of having to make major 
policy changes to bring the law up to date. However, 
statutory definition of death may lead to more consistent 
results in achieving policy change than a series of court 
cases.24 The example of the Third Circuit's judicial 
construction of the Uniform Anatomical Gifts Act, in the 
absence of any other Hawaii state court interpretation of 
the statute, confirms such a theory, for there is no way to 
assure that any other circuit in the State will reach the 
same conclusion, even given facts identical to that of the 
Alice Cameron case. 
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QUESTION OF FACT, QUESTION OF LAW 

There is further concern regarding the definition of 
death developed through case law, particularly with regard 
to whether the determination of death is more appropriately 
a question of fact or a question of law. Generally, questions 
of law are decided by the judge, and questions of fact are 
decided by the jury. Questions of law are appealable, 
while questions of fact are not appealable, in general 
understanding.25 It is generally acceptable that the 
credibility and weight of expert (in the definition of 
death, of medical) testimony are left to the jury as triers 
of fact. Such testimony, however, is usually not conclusive
even if uncontradicted.26 

As seen in discussion of the Tucker case, the judge 
resolved the difference between law and medicine by instructin

1the jury to consider definitions under both law and medicine.2 

The precedential value of the case is l1m1ted because the 
jury did not have to explain its verdict, and we are thus 
without the basis of the jury's conclusion. The acquittal 
of the physicians probably, however, required reliance by 
the jury on the brain function standard of death. It is 
perhaps more significant therefore that the judge in charging 
the jury allowed consideration of both legal and medical 
standards of death, thereby redefiiiTng the allowable parameters 
of death determination under the law. 

A different approach was taken in the Lyons case, in 
which the judge determined that as a matter of law, death 
was to be equated with the irreversible cessation of brain 
function. The jury there was thus bound to such a definition 
of death in reaching its decision. Because the Tucker case 
was a civil action, and the Lyons case a criminal action, 
the judge in the Lyons case may have felt more secure in relying 
on the brain death standard to assure that the accused would 
not be exonerated of the criminal act. The legal concept of 
proximate cause commonly allows the law to trace through 
various events to determine the culpability or responsibility 
in seeking out causative factors when death or other injury
may be the result of more than one action.28 

The Tucker and Lyfns cases had similar outcomes in
relieving physicians o liability for the deaths of the 
patients, but utilized opposite legal procedural theories in 
their respective classifications of the determination of 
death as a question of fact and as a question of law. 

As seen, this question is one which primarily requires 
resolution by the courts. In determining a solution to the 
problems engendered by lack of concensus between law and 
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medicine, it is appropriate to note that judicial discretion 
has a definite role, both with and without a statute. 

LEVELS OF SPECIFICITY 

A statutory definition of death may be framed at various 
levels of specificity. The common elements of the various 
statutory approaches in terms of specificity are the necessity 
for general medical concensus and the required physician 
implementation. Examples of specificity levels, from low to 
high specificity, follow: 

(1) Death shall be determined by the attending physician.
This is essentially the position of the Uniform
Anatomical Gifts Act, and appears to reflect
present actual physician practice.

(2) Death shall be determined by the attending physician
according to customary standards of medical practice.
This essentially represents the holdings of the
Sulsona and Cameron cases.

(3) Death occurs when there is total and irreversible
cessation of brain function, determined by the
attending physician in accordance with customary
standards of medical practice. This generally can
be equated to existing statutory pro�isions, as
well as the provision recommended by the American
Bar Association.29

(4) Death can be s�id to have occurred when there is
total and irreversible cessation of brain function,
as indicated by an absence of brain waves.

(5) Death can be said to have occurred when there
is total and irreversible cessation of brain
function, determined by the attending physician in
accordance with customary standards of medical
practice; however, an isoelectric EEG is a necessary
indication of total and irreversible cessation of
brain function.

All American statutes defining death are generally at 
the third level of specificity, but in contrast, the French 
law discussed elsewhere is far more specific and may be at 
the fifth or perhaps a higher level of specificity. 

Consideration must be given to the amount of specificity 
which any intended statute would embrace, in cognizance of 
the relatively diminishing time value of the statute likely 
to accompany increasing levels of specificity. The assignment 

96 



PROPOSED DEFINITIONS OF DEATH 

of a level of specificity to any proposed statute is based 
on the precision of the duties assigned to physicians in 
determining the existence or nonexistence of the state of 
death. The greater the duties placed on physicians, in 
terms of standards to be met, tests to be performed, and 
results to be achieved, the greater the level of specificity. 
The level of specificity as discussed elsewhere must be 
selected in recognition of competing interests, relative 
availability of personnel and other resources, medical 
consensus, and other pertinent considerations. 

RETAINING THE TRADITIONAL STANDARD 

There are some persuasive arguments for retaining the 
traditional standard of determination of death, despite the 
many medical and legal problems which have arisen from the 
introduction and use of the brain function standard of 
death. It is not an absolute necessity that the brain 
function definition of death be recognized by the law. 
History and the apparently agreeable practice of medicine 
and law for many years fulfilled basic needs of the human 
race under the traditional criteria for determining death, 
and no one generally was unnaturally prejudiced by that 
criteria of death. The brain function determination of 
death may in fact have initiated unnatural prejudice in the 
death process by simultaneously responding to needs of the 
dead and the dying while responding to needs of the marginally 
alive. The mechanical life support systems and organ transplantation 
are presently viewed as accomplishing both positive and 
negative results, all of which tinker with the heretofore 
"normal" and "natural" processes of life and death. 

Moreover, there is firm evidence, exhibited by the 
Cameron case that there is a lack of physician acceptance of 
the brain death standard, apparently particularly among 
those physicians who are older or in general practice, and 
thus there may not be uniform application of any statutory 
provision recognizing the brain death concept. 

A further argument stems from the estimate that only 
two per cent of all medical cases are decided on the basis 
of the brain function standard.30 This fact in conjunction 
with the requirement of consulting specialists and sophisticated 
medical equipment not universally available in this State, 
further supports the assertion that there is no overwhelming 
reliance on the brain function standard of death. Quite to 
the contrary, in the vast majority of cases, a clinical 
examination and the use of the traditional criteria of death 
suffice. 
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Some commentators argue, however, that brain death has 
been better studied and that it is far easier to determine 
death conclusively under that standard than under the traditional 
criteria because there is no manner of determining how long 
to apply resuscitative efforts in cases of circulatory
respiratory death. In one rare case, a patient was successfuly 
revived after three and one-half hours. 31 This uncertainty 
about the durational limits of resuscitative efforts is 
reflected in the subjective language of statutory provisions, 
such as those providing that "there is no reasonable possibility 
of restoring function", and other similar statements. 

Similarly, the legal abandonment of the brain function 
criteria of death will result in seve·re hampering of cer-
tain types of organ transplantation and in addition, patients 
who are dead in medical opinion would be artificially maintained 
beyond the fact of medical death. Due to the many competing 
pressures and negative factors surrounding the artificial 
maintenance of brain-dead patients, physicians may hesitate 
to utilize extraordinary resuscitative efforts if brain 
death is suspected. Patients' lives may thus not receive 
the fullest benefits of medical capabilities. 

Accordingly., while there is a conflict between law and 
medicine in the determination of death, the retaining of the 
previously pre-eminent standard may be regarded as a possible 
alternative solution, although grave problems may accompany 
such action. 

LOCATION OF THE DEFINITION IN THE STATUTES; 

APPLICABILITY LIMITS 

The existing statutory provisions defining death do not 
follow any consistent pattern of location within the law. 
Various locations are utilized, including laws relating to 
vital statistics, dead bodies, anatomical gifts, statutory 
construction, civil procedure, penal law, criminal procedure, 
and miscellaneous provisions. The restriction of some definition 
of death statutes to anatomical gifts only raises questions 
about the equal protection of the laws of organ donors as 
opposed to nondonors, in terms of the rationale for ascribing 
predominating superiority to organ transplantation interests. 
Potential donors in such circumstance would appear to be more 
vulnerable than other patients for purposes of death 
determinations. 

The limitation of the definition to organ transplanta
tion cases only gives rise to another basic issue, that of 
the applicability limits of a determination of death under 
the brain function standard of death. That is, it may be 

98 



PROPOSED DEFINITIONS OF DEATH 

desirable to stipulate the effect of a declaration of death 
under a legislated standard. Some states provide that a 
person will be considered dead for all legal purposes, some 
provide that a person will be medically and legally dead, 
and some extend the determination for all purposes. Some 
states particularly mention the applicability of the standard 
to civil, criminal, or both types of litigation. These 
issues are basic policy questions which surround but do not 
precisely involve the acceptablity or unacceptability of the 
brain function standard of death. There are no specific 
positive and negative aspects to these policy decisions in 
terms of the brain function standard, but these decisions may be 
guided by the general legal desirability of consistency. 
The legal consistency would extend to and may facilitate 
continued consistency in medical practice. 

DEFINITION UPDATING 

A major consideration to be made in formulating any 
statutory definition of death is the probable requirement 
for periodic updating of the definition to reflect con
tinuing changes in medical practice. It is true that no 
mechanism existed to consider the adequacy of the definition 
of death in the law in the past, but the possible existence 
of statutory material may require a more vigilant approach 
to anticipating legal and medical conflict. A mandatory 
mechanism to update the definition is also highly desirable 
in responding to apprehensions that a statute is too inflexible 
and too difficult to amend in the event of its future 
obsolescence. 

No existing statutory definition of death includes a 
built�in mechanism for revision, review, or other periodic 
or on-going reassessment, to provide for the rapid pace of 
medical progress. 

Testimony on Hawaii legislation suggested that the 
Hawaii Medical Association be made responsible for defining 
standards to be followed by physicians; other possibilities 
would include entrusting this responsibility to the Board of 
Medical Examiners, the Department of Health, or the University 
of Hawaii's School of Medicine. There is some parallel 
statutory precedent for such an action, in that the states 
of Ohio and Oklahoma have delegated the responsibility for 
defining "stillbirth" to their respective health departments. 

Personal interviews conducted in the course of this 
study yielded the suggestion that a committee be convened 
annually for the sole purpose of reviewing the adequacy of 
the statutory definition of death, should one be enacted. 
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The various proposed configurations for such a committee 
include: 

(1) A committee of physicians, three to be recommended
by the Hawaii Medical Association, two by the
University of Hawaii School ·of Medicine, and one
or two by the Department of Health.

(2) An interdisciplinary committee to include the dean
of the medical school, the dean of the law school,
a representative of the Council of Churches, a
designee of the Judicial Council, and appointees
of the Board of Medical Examiners (including
neurospecialists and specialists in obstetrics and
gynecology).

(3) An interdisciplinary committee including a physician
engaged in transplantation surgery, a neurospecialist
(who has had no connection with transplantation
surgery), two clergymen (probably one Catholic and
one Buddhist), a consumer respresentative, and a
lawyer. The committee members would sit for
limited terms of two years.

The multi-partisan approach to setting medical standards 
in the definition of death has been successful in the past. 
The Ad Hoc Committee of the Harvard Medical School to Examine 
the Definition of Brain Death had thirteen members, including 
ten physicians, one theologian, one history of science 
professor, and one with legal training.32 The Ad Hoc 
Committee on Human Tissue Transplantation formed under the 
aegis of the Institute of Forensic Sciences at Duquesne Law 
School had twenty members, fourteen medical specialists 
(surgeons, internists, psychiatrists, neurologists, a pathologist, 
an anesthesiologist, a county coroner, and the president of 
the county medical association), three theologians (one of 
whom was an attorney), a county judge, a law school dean, 
and a county bar association president.33 

The usefulness of such a committee is clear, for the 
state would be assured of a reasonably current definition of 
death if the recommendations of the committee are followed. 
There is a further policy issue to be determined with regard 
to the establishment of such a committee, in addition to the 
question of its composition, that is, the powers and duties 
of the committee. For example, the committee may be wholly 
entrusted with development and maintenance of a definition 
of death, or its jurisdiction may be limited to recommending 
changes in existing laws for legislative or other administrative 
considerations, which the Legislature or other administrative 
authority would then accept or reject in their respective 
discretions. 
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Other less formal mechanisms include requesting an 
executive branch agency to hold periodic public hearings 
to receive input on the subject of the adequacy of the 
definition of death in Hawaii. Similarly, the Legislature 
may itself hold periodic hearings and request the participation 
of appropriate agencies, individuals, organizations, and the 
general public. In the alternative, a recommendatory role 
could be given to an existing private organization or an agency 
of the State to provide guidelines or advice to the Legislature 
on a regular basis relating to the updating of the law 
relating to the definition of death. 

There are a number of possibilities, therefore, for the 
generation of revision or updating of any definition of 
death which may be enacted. 

Other states have not included such a mechanism in 
statutory material, and may have preferred to continue in 
their present systems of law modification. If there is a 
need, or an apparent need, the matter will generally gain 
the attention of appropriate persons and lawmakers, as the 
matter originally gained attention and acceptance. 

It should be recalled further that to date no medical 
or health organization in Hawaii has publicly issued a 
definition of death or publicized a policy opinion on the 
subject of the definition of death, except in specific 
response to proposed legislation. It may be that only the 
Legislature or a committee established and mandated by the 
Legislature will assume responsibility in this subject 
matter, or may reflect a desire to have no statutory 
definition of death. 

THE DOCTORS, THE LAWYERS 

Physicians interviewed in the course of this study 
generally expressed the conviction that the determination of 
death is a medical question. There was no serious disagree
ment noted with this precept in discussions with nonphysicians, 
and indeed the question addressed by this report does not 
conflict with or challenge that position. The enactment or 
other legal recognition of the brain function standard of 
death does not have to remove any right of physicians to 
practice medicine as they presently do. The laws e�acted in 
other states arose from a desire to expand rather than 
limit the legal parameters of medical practice, as it was 
determined long ago by case law. Thus the laws did not 
seek to affect or limit specific medical practice, but 
rather sought the expansion of the law to encompass modern 
medical practice. Under all enacted statutes, the deter
mination of death is very much a medical question. 
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The primary professional physician's organization, the 
American Medical Association, in 1968 issued guidelines 
which stated that "[d]eath shall be determined by the 
clinical judgment of the physician. In making this determi
nation the physician will use all the available, currently 
accepted, scientific tests. 11 34

Following enactment by several states of statutory 
definitions of death, the American Medical Association in 
December, 1973, adopted the following recommendations: 

(1) The Judicial Council recommends that the House of
Delegates adopt the position that, at the present,
statutory definition of death is neither desirable
nor necessary.

(2) The Council recommends that State Medical Associa
tions urge their respective legislatures to postpone
enactment of legislation defining death by statute,
and

(3) The Council further recommends that this House of
Delegates affirm:

Death shall be determined by the clinical 
judgment of the physician using the necessary 
available and currently accepted criteria. 35 

In adopting the recommendations, the American Medical 
Association states that there was "no persuasive evidence ... 
which indicates a need for such inflexible and even repres
sive definition of death by statute. 11 36

The following year, the Council of the Insurance, 
Negligence and Compensation Law Section of the American Bar 
Association approved a definition of death prepared and 
presented by the Law and Medicine Committee which stated: 

For all legal purposes, a human body with ir
reversible cessation of brain function, according to 
usual and customary standards of medical practice, shall 
be considered dead, 3 7 

The definition was said to have various advantages, including 
avoidance of euthanasia, dual application to both civil and 
criminal law, allowing judicial determination of the ultimate 
fact of death, and medical determination of the evidentiary 
fact of death, among others. 3 8 The American Bar Association
in 1975 adopted a Resolution calling for the enactment of 
the definition. 

102 



PROPOSED DEFINITIONS OF DEATH 

The American Medical Association thereafter requested 
the American Bar Association to reconsider its action in 
adopting the resolution, and urged its rejection. The 
American Medical Association stated: 

There are no significant legal problems relating 
to the occurrence or the time of death which would 
justify any change in the law. Little difficulty has 
been encountered by courts in making decisions relating 
to the occurrence and time of death. Wherever problems 
have occurred, a specific rule of law or statute has 
disposed of any uncertainty. Furthermore, if there is 
a need for a change of the law to provide greater 
predictability or certainty, the adoption of a defi
nition is not the appropriate way to make that change. 
The medical diagnosis of death and time of death is a 
matter calling for the professional judgment of the 
physician.38 

The American Medical Association stated reaffirmation of its 
stand opposing the statutory enactment of definitions of 
death. In addition, the American Medical Association specifically 
rejected a resolution introduced at its June, 1975 meeting 
to adopt a current definition of death applicable to the 
irreversible cessation of brain function. 

There have been many other recommended definitions of 
death proposed by individuals and other organizations, 
reflecting various positions on the question of the defini
tion of death. The AMA and ABA positions are the only 
statements presented here owing to their being the broadest
based professional organizations issuing position statements 
on the subject. None of the other positions discovered 
propound positions or definitions at great variance with 
others discussed in this report, and thus their discussion 
is omitted. 
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RELIGIOUS PERSPECTIVE OF THE DEFINITION OF DEATH 

Religion is frequently discussed in considerations of 
life and death, and in view of the unusual circumstances 
created by recent medical advances discussed elsewhere, some 
consideration of the religious aspects of the definition of 
death should be made here. The difficult question of redefin
ing death under the law arises out of a conflict between law 
and medicine, and has not arisen out of blatant religious 
conflict with either law or medicine. Nevertheless because 
human understanding and ethics have been apparently profoundly 
influenced, if not shaped, by religion, pertinent western 
religious views which have received widespread public attention 
are reported in this chapter. 

The allocutio1 (address) delivered by Pope Pius XII in 
1957 to a congress of anesthesiologists, is perhaps the most 
frequently quoted and influential statement on the 
definition of death (and the matter of passive euthanasia) made 
by a religious leader.2 

A physician had posed three questions to the Pope, 
concerning "reanimation", 3 or what 1nay be referred to in 
common understanding as resuscitation or artificial mainte
nance of life processes: 

(1) Does a physician have the right or obligation in
all cases of deep coma to support the patient's
respiration artificially, even those cas�s in
which a competent physician considers completely
hopeless, and despite the wishes of the patient's
family?

(2) May a physician remove the artificial respiratory
apparatus before there is defin.ite cessation of
the patient's circulation?

(3) When the.circulation and the life of a deeply
comatose patient are maintained only through
artificial respiration and no improvement is noted
after a few days, when does the Catholic Church
consider the patient "dead", or, when should the
patient be declared 11dead" according to natural
law?

The Pope articulated and emphasized that man has a 
right and an obligation to preserve life and health in the 
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event of serious illness. Towards that end, according to 
the Pope, man is only obligated to use "ordinary means" the 
measurement of which depends on the individuals involved, 
the place, the time, and the culture. "Ordinary means" are 
means which do not impose extraordinary burdens on one's 
self or onto others. Perhaps significantly, the Pope appears 
to have been less demanding in his expectations of medical 
science than is the secular law, perhaps because he does not 
believe that the physical and temporal existence of man to 
be of ultimate and supreme importance in comparison to the 
afterlife and the eternal salvation of man: 

Life, health, all temporal activ�ty, are in 
effect subordinated to spiritual ends.4 

Compare this to Judge Muir's statement in refusing to 
allow the removal of Karen Ann Quinlan from the respirator: 

The single most important temporal quality 
Karen Ann Quinlan has is life. This court will not 
authorize that life be taken from her.5

The allocutio stresses that it is the physician, not 
the theologian, who is responsible for a precise, scientific 
determination of death and for the detection of the moment 
of death.6 The language of theology is not of substantial 
practical utility, for by its nature it is too vague and 
imprecise to be applied to individual determinations of 
death. 

The Pope concludes, therefore, that a physician bears 
no obligation to utilize "extraordinary means'' to artificially 
sustain the respiration of a hopelessly comatose patient, 
nor is the family of such an individual required to authorize· 
a physician to utilize "extraordinary means".7 Death of the
patient is attributable to the original malady in an instance 
of nonuse or termination of extraordinary means, and the 
interruption of resuscitative efforts is viewed only as an 
indirectly related factor.B 

Accordingly, the allocutio states that a physician may 
also remove the artificial supports before the patient's 
circulation ceases.9 

As to the third question above, relating to the Catholic 
Church's view on when an artificially supported, hopelessly 
comatose patient is regarded as dead, Pope Pius XII did not 
believe that religious or moral principles hold the answer 
in terms of individual cases. Distinction is made however 
between the vegetative existence of organ life as opposed to 
the higher human life in the ·vital functions.10 
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Pope Pius XII's allocutio has been often quoted, not 
solely because of his pre-eminent authority as the head of a 
large and prominent religious denomination. The Pope's 
respect for and deference to medical judgment, the flexibility 
of his. distinctions between "ordinary" and "extraordinary 
means", and between vegetative and human life, demonstrated 
in the allocutio, make the allocutio a document of continuing 
relevance. S1m1lar ideas have been expressed by other 
religious leaders.11 

Orthodox Judaism is cited as defining death on the 
basis of the traditional criteria of death,12 thus giving 
rise to the view that the legislative enactment of a brain 
function standard of death would "trespass" upon Jewish 
law.13 The president of the Agudath Israel of America, a 
broadly based Orthodox Jewish organization reportedly main
tains that death and its determination is a personal as 
opposed to legal concern, which should be addressed in the 
context of the patient, the physician, and the family.14 
There is, however, contrary Jewish view on record also, 
which has supported the enactment of the brain function 
criteria of death, because such an enactment would avoid 
"uncertainties" and "confusion" relating to patients who are 
artificially maintained. There is, according to the Rabbinical 
Assembly of Conservative Rabbi, "no conflict with traditional 
Jewish law".15

Protestants appear to have been cautious in the New 
York drive for enactment of the brain function determination 
of death, and while they did not outrightly oppose the 
enactment of the criteria, they did indicate a desire that 
the New York legislature not act on the bill in 1976. Some 
difficulties pointed out by the Protestants include the use 
of the EEG as an indication of death, because of the possi
bility of errors, and Protestants have been quoted as saying, 
"We don't believe machines are gods yet.1116 

Reflecting the position of the allocutio discussed 
above, Catholics in New York were in favor of proposed 
legislation which would include traditional and brain function 
criteria, the latter in the presence of ·1ife-support systems. 
The statute, apparently, was viewed as a protection against 
the possibility of the practice of euthanasia, and it was 
stated that it would also "provide a legal, acceptable end 
to life ·and a legal means of keeping pace with advances in 
medical technology. 1117 

The New York discussion also raised the issue of unscrupu-
lous premature declarations of death in the interest of 
organ transplantation in the event of enactment of a brain 
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function standard of death. This argument, raised by both 
the Orthodox Jewry and the New York State Right to Life 
Organization, has been countered by the argument that the 
unscrupulous will nevertheless "bend the law" under any set 
of guidelines, and in addition, would nevertheless be subject 
to malpractice litigation.18

Local clergy interviewed by the news media in relation 
to the definition of death legislation introduced into the 
Hawaii Legislature in 1976 generally reflected agreement 
with a medical determination of brain death.19 A Baptist 
Reverend was quoted as maintaining that, "To create a vegetable 
is as sinful as not saving a life," and concluded that if no 
brain activity is present, life-support systems should be 
removed. A Rabbi agreed with that position, as did other 
representatives of the clergy. A Buddhist Bishop indicated 
agreement with the consideration of legislation regarding 
the definition of death, and also expressed acceptance of 
the medical determination of death. The Buddhist tradition 
provides that "life never dies: 'Normally we say we die yet 
we are part of existence itself.'" Mormons were reported 
not to believe in euthanasia, but further stated that there 
are cases in which death has occurred but which are maintained 
by artificial life supports, and in relation to which "the 
family should consult with physicians and with priesthood 
leaders and 'with the Lord through prayer' before making a 
decision." No comment was reported from the Jehovah's 
Witnesses, whose spokesman declined to comment because the 
Jehovah's Witnesses have not issued a statement on the sub
ject. Thus, there appears to be general acceptance and 
support of the brain function criteria of death among those 
local representatives of organized religion. 

In general, it must be emphasized that the clergy, 
regardless of denomination, has only advisory impact and 
function in the legislative process, and constitute only one 
of many competing interests which must be considered in 
addressing the problem of whether or not to define death 
under the law specifically to include brain function death. 
To the extent, for example, that a religious leader's beliefs 
deemphasizes the importance of temporal existence in favor 
of "eternal life", or some other form of "life'' after death, 
those views should not be allowed to influence the secular 
law. Religion has sometimes placed greater, or priority, 
emphasis upon the life after death than in the life which we 
as human beings are able to perceive. The law and society 
regulate only what is capable of being consciously perceived. 
Further, owing to the constitutional guarantee of freedom of 
religion, legislative measures which infringe unduly upon 
the free exercise of religion are subject to careful scrutiny 
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to ensure that no exercise of religion is unreasonably 
inhibited, and also that no religion is thrust upon the 
people. Therefore, while law may be persuaded by religion, 
it cannot be directed by religion. Religion does not direct 
the formal mechanisms of social control, such as the courts, 
which are charged with determining compliance with legislated 
provisions. In this particular discussion, religion would 
not have the responsibility of implementing a definition of 
death, as that responsibility generally lies with physicians. 

This does not mean that the law does not take cognizance 
of religion, or that it should not take cognizance of religion 
on an individual basis. For example, in the Karen Ann 
Quinlan case, both the trial and reviewing courts addressed 
religious questions in determining various legal issues. 
(See discussion of the Karen Ann Quinlan case in Chapter 
II). The predominating rationale for deciding the cases did 
not rely upon the religious issue; however, this is not to 
imply that a religious issue cannot be the predominating 
factor in any particular instance. Religion is a considera
tion which can be asserted by an individual but is not a 
factor which can generally be constitutionally asserted by 
government against an individual. 
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COST CONSIDERATIONS 

Among the many factors and variables which must be 
considered in redefining death under the law is the factor 
of cost. The fa�t of financial burden in itself is not 
sufficient to justify redefining death, for if it were the 
question would not be based on existing medical practice, 
but would involve a change in medical practice to conform to 
financial capability. In its proper context, however, cost 
must inevitably be considered as pertinent to the need for a 
legal redefinition of death. 

The apparent ability of medical science to sustain life 
artificially creates unusual demands upon families of such 
patients, both in terms of emotional stress and in terms of 
financial impact. The utilization of sophisticated artifi
cial life-sustaining mechanisms requires a high degree of 
medical monitoring, and is generally associated with inpatient 
status within an acute care general hospital, and in addition, 
within the intensive care unit of such a hospital. This 
high level of care requires the commitment of substantial 
resources, in terms of money and medical personnel, and in 
addition, of medical facilities, supplies and equipment. 1

The unwarranted use of limited medical resources on one 
patient necessarily results in either deprivation of services 
necessary to another patient or in the requirement of 
additional investment in facilities and equipment. This 
last conclusion is an undeniable one, for the preeminent 
characteristic of the modern artificial life support systems 
is that the systems sustain vital life functions indefinitely. 
In view of the apparent ability of medicine to determine 
irreversible cessation of brain function (which occurs 
separate and apart from the fact of normal-appearing though 
mechanically-supported functioning of respiratory and circu
latory systems) as constituting death, the fact of medical 
death is not tied to the continuation of body functions with 
the assistance of machinery. 

The need for such maintenance, and the desirability of 
such artificial maintenance, then, must be balanced against 
the benefits which are achieved by the maintenance. Because 
the patient is medically dead, recovery will not occur, the 
"unconsciousness" of the patient will never abate, and the 
normal spontaneous functioning of the patient will not be 
resumed. The patient is past the point of being able to 
resume congnitive functioning or independent physical 
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functioning. Accordingly, the benefits gained from such 
maintenance are highly questionable in a practical sense. 
Some may feel that there is emotional benefit to sustaining 
life, yet some individuals familiar with human relationships 
under such circumstances relate that often, the patient's 
family feels most strongly that the patient, if dead, should 
be declared dead. 

There appears general recognition that*the cost of 
health care is escalating at a rate greater than accounted 
for by general inflation.2 The increased use of sophisticated
techniques and equipment may in part be attributed to the 
increase, but ironically, particularly in those cases of 
continued art1ficial maintenance of brain-dead patients, 
those very techniques and equipment are the causes of over
whelming medical expenses. There is and there should be 
very strong argument for medical care where there is life, 
but where medical opinion is that there is no life, the 
continuation of medical "treatment" is merely a very costly 
and traumatic experience for survivors. 

Survivors of course do not always bear the medical 
costs of a deceased person, but in many instances, the 
survivors, because of the execution of financial responsi
bility documents with hospitals, bear personal liability in 
addition to any liability of the estate of the deceased 
person. Prepaid health care plans do assist in bearing the 
burden of medical costs by spreading the costs over a wide 
group of insureds, but such plans do have limitations in 
specific types of coverage. Hawaii law requiring employers 
to pay for at least one-half of the premium cost for health 
insurance of their employees (the Hawaii Prepaid Health Care 
Act)3 places a minimum floor on coverage which must be 
provided. Hospitalization coverage must be for a minimum of 
one hundred and twenty days of confinement in each calendar 
year,4 or roughly four months. As an example of policy 
limits which may be applicable in any given case, the State 
Public Employee Health Fund, which covers employees of the 
State of Hawaii, under one insurer provides coverage for up 
to one hundred and fifty days of hospital confinement in any 
calendar year. Beyond these limits of coverage, the patient, 
his estate, or anyone who may be liable must bear the total 
hospitalization costs. 

As an example of possible costs which may be borne by a 
patient and his family, four major hospitals in Honolulu 
have the following hospital rates: 
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HOSPITAL WARD SEMI-PRIVATE PRIVATE 
INTENSIVE 

CARE 

1 $87 $99 $275 

2 

3 

4 

$88.50 - 91.50 93 - 99 98 - 107 

95 95 

88 91 - 95 99 - 103 

Source: December 23, 1976 telephone survey by the Legislative 

Reference Bureau 

270 

250 

275 

The above amounts are basic charges, and additional costs 
are added for medications, supplies, and in some instances, 
equipment rental and related fees. Physician fees are not 
included in the basic fees listed, and a wide range in such 
visit fees appears to exist. Normal hospitalization costs 
can readily amount to $1,000 a week, and in the event of 
intensive care costs, generally far exceed $2,000 a week. 
Nursing home costs, should it be possible to move a comatose, 
artificially supported patient to such a facility, exceed 
$1,000 a month and in some instances are reported to be 
close to $2,000 a month. Nursing homes are generally not 
equipped for such levels of care, however. Even if they 
were so equipped, medical insurance coverage for nonacute 
institutionalization costs varies widely and is often for a 
significantly shorter period of time than for hospitalization. 
For example, the State Employee Health Fund Plan under one 
insurer covers sixty days of such nonacute care per calendar 
year. It must be recalled that prepaid health care plans, 
even for the period of coverage, may not cover all costs,
but often cover only a portion of such costs. 

�-

In late 1975, it was reported that the cost of maintaining 
a comatose patient on a respirator was $500 per day at New 
York's Columbia Presbyterian's intensive care unit.5 
Similarly, costs for Karen Quinlan were reported at approxi-
mately $450 per day.6

Long-term maintenance of a patient who is medically 
dead therefrom can amount to significant financial burden to 
the survivors of the patient, or in the event of indigency, 
to the State. The extraordinary costs associated with such 
care are normally not capaole of being absorbed into average 
Budgets, and this factor should be an additional consideration 
in requiring the law to recognize death in a manner consistent 
with the medical determination of death. It should be 
noted, however, that this consideration does not encompass 
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the withholding of treatment, or the withdrawing of treatment 
from a patient who is not medically alive, but only those 
whom physicians in normal practice under the brain function 
standard of death, would declare to be dead, and who are in 
fact presently being declared dead in the normal course of 
the practice of medicine. 
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Chapter VIII 

DEFINING DEATH IN HAWAII 
FINDINGS AND RECOMMENDATIONS 

The Bureau finds: 

(1) That the definition of death is founded on medical
conclusion of the occurrence of death and is
clearly a separate issue from the question of
euthanasia or death with dignity. Chapter II
discussed the Alice Cameron case and the Karen Ann
Quinlan case, and based on that discussion, it
appears that there is clear medical distinction
between brain death determinations and determina
tions of any "persistent vegetative" states.

(2) That there is significant scientific certainty in
the determination of brain death. Chapter III
discussed the various methods which may be utilized
by physicians making a finding of brain death, as
well as some of the reasons necessitating the use
of a nontraditional standard. Increasing medical
knowledge relating to the brain, widespread acceptance
and substantial experience with the brain function
standard of death indicate its reliability. The
brain function criteria of death does not replace
the traditional standard of death in most instances.
Special equipment and personnel not uniformly
available throughout the State are required to
determine brain death.

(3) That the law has not kept pace with medical
developments, and that prior to the enactment of
"brain death" statutes, there were no statutes
defining death. Chapter III discussed some
difficulties resulting from the divergence of law
and medicine. Chapter IV discussed some types of
death related laws, and explored the new defini
tion of death statutes. There are several major
variations of definition of death laws, but no
uniform approach to the definition. Fifteen
states have enacted definitions of death, the
first of which was enacted in 1970. Chapter V
discussed proposed laws to define death, which
reflect a wider variety of concerns than the
enacted statutes.
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(4) That there are various matters which must be
considered in reaching any decision regarding the
definition of death, among them relative value and
efficacy of possible alternative solutions such as
litigation. Litigation has resulted in uneven
legal results, and the total abandonment of the
brain function standard of death is not feasible.
Chapter V discussed some proposed legislation, in
Hawaii and elsewhere, and basic issues surrounding
possible solutions. Chapters 6 and 7 discussed
the collateral considerations and roles of cost
and religion.

Based on the foregoing discussions and findings, the 
Bureau recommends: 

That the Hawaii State Legislature enact a statu
tory definition of death. The need for laws of 
uniform application, a result which is not guaran
teed by the courts, is the most persuasive consi
deration in view of the present need of medical 
practice to use the brain function standard of 
death. 

That the legislation include, as set forth in 
Exhibit 1: 

(1) Use of the traditional standard of death;

(2) Conditional use of the brain function standard
of death;

(3) Participation of licensed physicians, and in
the case of the brain function standard,
consultation of an appropriate licensed
specialist;

(4) Assurance that death pronouncement precede
organ removal, and that in case of direct
transplantation, physicians making deter
minations of brain death do not participate
in any phase of the transplantation procedures
or in the aftercare of the recipient;

(5) Application to all purposes, including both
civil and criminal actions except for pre
sumptive deaths under the Uniform Probate
Code; and

(6) Mandatory convening of a committee to be
composed of physicians, attorneys, and lay
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persons to determine the continuing adequacy 
of the foregoing provisions. 

The Bureau specifically recommends that legislation 
to define death not include: 

(1) Specific medical criteria such as discussed in
Chapter III. Flexibility in medical practice
and development must be recognized and preserved.

(2) Reference to or provision for death with
dignity or euthanasia, to clearly delineate
the intent of the Legislature to define death
and no more.
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EXHIBIT 1 

A BILL FOR AN ACT 

RELATING TO DEATH. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII: 

SECTION 1. The Hawaii Revised Statutes is amended by 

adding a new section, to be appropriately designated, and to 

read as follows: 

"Sec. Determination of Death. (a) Except as 

provided in subsection (b) of this section, a human body 

shall be considered dead if in the announced opinion of a 

physician licensed under chapter 453, based on ordinary 

standards of current medical practice, the human body has 

experienced irreversible cessation of spontaneous respira

tory and circulatory functions. Death will have occurred at 

the time when the irreversible cessation of the functions 

first coincided. 

(b) In the event that artificial means of support

preclude a determination that respiratory and circulatory 

functions have ceased, a human body shall be considered 

dead if, in the opinion of an attending physician licensed 

under chapter 453, and of a consulting physician, who shall 

be a specialist in neurology or neurosurgery and licensed 

under chapter 453, based on ordinary standards of current 

medical practice, the person has experienced irreversible 
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cessation of brain function. The opinions of the physicians 

shall be evidenced by signed statements. Death will have 

occurred at the time when the irreversible cessation of 

brain function first occurred. Death shall be pronounced 

before artificial means of support are withdrawn and before 

any vital organ is removed for purposes of transplantation. 

(c) When a part of a donor is used for direct organ

transplantation under chapter 327, and the donor's death is 

established by determining that the donor experienced irrever

sible cessation of brain function, the determination shall 

only be made under subsection (b) of this section. Neither 

of the physicians making the determination of death shall 

participate in the procedures for removing or transplanting 

a part, or in the care of any recipient. 

(d) All death determinations in the State shall be

made pursuant to this section and shall apply to all pur

poses, including but not limited to civil and criminal 

actions, any laws to the contrary notwithstanding; provided 

that presumptive deaths under the Uniform Probate Code shall 

not be affected by this section. 

(e) The director of health shall convene in every odd

numbered year, a committee which shall be composed of 

representatives of appropriate general and specialized 

medical professional 0rganizations, licensed attorneys, 
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and members of the public. The conunittee shall review 

medical practice, legal developments and other appropriate 

matters to determine the continuing viability of this section, 

and shall submit a report of its findings and recommendations 

to the legislature, prior to the convening of the regular 

session held in each even-numbered year." 

SECTION 2. New statutory material is underscored. In 

printing this Act, the reviser of statutes need not include 

the underscoring. 

SECTION 3. This Act shall take effect upon its approval. 

INTRODUCED BY: 
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1. Sharon Grasso, "Trying to Pinpoint the Moment
of Death," Empire State Report, May, 1976,
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(c) Subject to the provisions of sub
sections (a} and (bl without limiting the 
development of medically more desirable com
binations and the inclusion of new types of 
benefits, a prepaid health care plan qualifying 
under this chapter shall include at least the 
following benefit types: 

(1) Hospital benefits: 

{2} 

(A) In-patient care for a·period of at
least one hundred twenty days of
confinement in each calendar
year covering: 

(i} Room accommodations;

(ii) Regular and special diets;

(iii) General nursing services;

(iv) Use of operating room, sur
gical supplies, anesthesia 
services, and supplies; 

(v} Drugs, dressing, oxygen, 
antibiotics, and blood trans
fusion services. 

(B) Out-patient care:

(i} Covering use of out-patient
hospitals; 

(ii) Facilities for surgical
procedures or medical care of
an emergency and urgent
nature.

Surgical benefits: 

(A} Surgical services performed by a

licensed physician, as determined 
by plans meeting the standards of 
subsections {a) and (b); 



(B) After-care visits for a reasonable 
period; 

(C) Anesthesiologist services.

(3) Medical benefits:

{A) Necessary home, office, and hospital
visits by a licensed physician; 

(B) Intensive medical care while hos
pitalized; 

(C) Medical or surgical consultations
while confined.

(4) Diagnostic laboratory services, x-ray
films, and radio-therapeutic services,
necessary for diagnosis or treatment of
injuries or diseases.

(5) Maternity benefits, at least if the
employee has been covered by the prepaid
health care plan for nine months prior
to the delivery.

(6) Substance abuse benefits:

(A) Alcoholism and drug addiction
are illnesses and shall receive
benefits as such. In-patient
and out-patient benefits for the
diagnosis and treatment of substance
abuse, including but not limited to 
alcoholism and drug addiction, shall 
be specifically stated and shall 
not be less than the benefits 
for any other illness, except as
provided in this subsection.
Medical treatment of substance abuse 
shall not be limited or reduced by 
restricting coverage to the mental 
health or psychiatric benefits of 
a plan. However, any psychiatric 
services received as a result of 
the treatment of substance abuse 
may be limited to the psychiatric
benefits of the plan.

(B) Out-patient benefits provided by a
physician, psychiatrist, or 

psychologist, without restriction
as to place of service; provided
that health plans of the type speci
fied in section 393-12(a) shall
retain for the contractor the option
of:

(i) Providing the benefits in its 
own facility and utilizing
its own staff, or

(ii) Contracting for the provision 
of these benefits, or

[iii) Authorizing the patient to 
utilize outside services and 
defraying or reimbursing 
the expenses at a rate not 
to exceed that for provision 
of services utilizing the 
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health contractor's own faci
lities and staff. 

(C) Detoxification and acute care
benefits in a hospital or any other
public or private treatment facility,
or portion thereof, providing ser
vices especially for the detoxifica
tion of intoxicated persons or drug
addicts, which is appropriately 
licensed, certified, or approved
by the department of health
in accordance with the standards
prescribed by the Joint Commission 
on Accreditation of Hospitals.
In-patient benefits for detoxifi
cation and acute care shall be
limited in the case of alcohol abuse
to three admissions per calendar
year, not to exceed seven days per
admission, and shall be limited in 
the case of other substance abuse 
to three admissions per calendar 
year, not to exceed twenty-one days 
per admission.

(D) Prepaid health plans shall not be
required to make reimbursements
for care furnished by government
agencies and available at no cost to
a patient, or for which no charge
would have been made if there
were no health plan coverage.

5. Honolulu Star-Bulletin, November 12, 1971,
p. D-1.

6. Costs for Karen Quinlan were reported in October,
1975 as in excess of $100,000, The Honolulu
Advertiser, October 21, 1975, Note,
incidentally, that she was hospitalized for
approximately six months at that point.
Another seven months followed before the
respirator was terminated. Although
Karen Quinlan is not brain-dead, her hospital
care was similar �that which would be required
to :maintain a Brain-dead patient. Costs, there
fore, appear to be comparable.



APPENDIX A 

STATE CRITERIA OF DEATH, BY STATUTE TYPE 

RESPIRATORY, CIRCULATORY/ 
STATE BRAIN FUNCTION CARDIAC, BRAIN FUNCTION 

Alaska X 

California X 

Georgia X 

Illinois X 

Iowa X 

Kansas X 

Louisiana X 

Maryland X 

Michigan X 

New Mexico X 

Oklahoma X 

Oregon X 

Tennessee X 

Virginia X 

West Virginia X 

For statutory sources, see Appendix F. 
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APPENDIX B 

APPLICABILITY OF STATUTORY DEFINITIONS 
OF DEATH: STATES AND PROVISIONS 

STATE 

Alaska and Maryland 

Illinois and West 
Virginia 

Kansas, Maryland, 
and Michigan 

New Mexico 

Tennessee 

Virginia 

PROVISION 

Medically and legally dead 

Anatomical gifts 

Definitions are for all purposes, 
including civil and criminal cases 

All medical, legal and statutory 
purposes, including civil and 
criminal actions 

All legal purposes 

Medically and legally dead; may be 
used for all purposes, including 
civil and criminal trials 

For statutory sources, see Appendix F. 
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APPENDIX C 

STATUTORY PROVISIONS RELATING TO THE PRONOUNCEMENT OF 
DEATH, ARTIFICIAL MEANS OF SUPPORT, AND ORGAN REMOVAL 

STATE 

Alaska 

Kansas, Maryland, Michigan, 
New Mexico, Oklahoma 

Kansas, Maryland, New Mexico, 
Oklahoma 

PROVISION 

May be pronounced before artificial 
means of maintaining respiratory 
and cardiac functions are terminated 

lo be pronounced before artificial 
means of supporting respiratory and cir
culatory functions are terminated 

To be pronounced before organs are 
removed 

For statutory sources, see Appendix F. 
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A. 

B. 

C. 

APPENDIX D 

ANALYSIS OF STATE STATUTORY PROVISIONS RELYING ON RESPIRATORY AND CIRCULATORY/CARDIAC FUNCTIONS AND DEATH 

Provisions stating medical criteria and r1edical opinion as to 
respiratory and circulatory/cardiac functions 

1. No spontaneous respiratory or cardiac functions

2. Irreversible cessation of spontaneous respiratory and cir-
culatory functions

3. Absence of spontaneous respiratory and cardiac functions

4. No expectation of recovery of spontaneous respiratory or
cardiac functions

5. Attempts at resuscitation are considered hopeless because of
the disease or condition which directly or indirectly caused
the cessation, or because of the time elapsed since the
cessation

6. No reasonable possibility of restoring respiratory or
cardiac functions because of the disease or condition 
which causes, indirectly or directly, the cessation 
of the functions, or because of the passage of time since 
the cessation 

7. Attempts at resuscitation would not, in the physician's opinion,
be successful in restoring spontaneous life-sustaining functions,
because of the disease or condition directly or indirectly
causing the cessation of spontaneous respiratory and cardiac
functions, or because of the amount of time since the cessation

Occurrence of death 

8. Death occurs when the relevant functions cease

Specified determining party 

9. Physician
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D. Relative medical standard to be applied

10. Ordinary standards of medical practice

11. Ordinary community standards of medical practice

E. Relative exclusivity of criteria

12. In addition to criteria customarily used by a person to
determine death

X 

v,1 For statutory sources, see Appendix F. 

This analysis should not be construed to include interpretive construction of statutory provisions. 

Some interpretation is included, where precise language is not identical but appears the same 

in meaning. However, as to other provisions, such as those relating to specified determining 

parties (item C above), which may implicitly provide otherwise; in such instances, this analysis 

reflects the literal inclusion of a provision only. 

X 



APPENDIX E 

ANALYSIS OF STATE STATUTORY PROVISIONS RELYING ON BRAIN FUNCTIONS AND DEATH 
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A. Provisions stating medical criteria and medical opinion as to
brain function

1. Total and irreversible cessation of brain function X 

2. Irreversible cessation of brain function X 

3. Irreversible cessation of total brain function X 
X 

4. Irreversible cessation of spontaneous brain function X X X X 

5. Absence of spontaneous brain function X X 

6. Total cessation of brain function X 

7. Absence of spontaneous brain function because of
known disease or condition X X 

8. Irreversible total cessation of brain function X 

9. Absence of spontaneous brain functions and spontaneous
respiratory functions X 

10. During reasonable attempts to maintain or restore
spontaneous circulatory or respiratory functions in
the absence of brain function, it appears that further
attempts at resuscitation or supportive maintenance
will not succeed X xl x

2 

11. After reasonable attempts to either maintain or restore
spontaneous circulatory or respiratory functions in
the absence of spontaneous brain function, it appears
further attempts at resuscitation and supportive
maintenance have no reasonable possibility of restoring
spontaneous brain function X 



12. Attending and cotmsulting physicians' opinions, considering
the absence of spontaneous brain and respiratory functions
and the patient's medical record, are that further attempts
at resuscitation or continued supportive maintenance would not
be successful

B. Special conditions of use of definition

13. If respiratory and cardiac functions are maintained by
artificial means 

X 

X X 
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� 14. Medical records required to be kept if brain function
basis of determination of death

15. If artificial means of support preclude determination
that circulatory and respiratory functions ceased

C. Occurrence of death

16. When relevant functions ceased

17. Death when conditions first coincide

D. Specified determining party

18. Physician

19. Independent confirmation by another physician

20. Two physicians

21. Consulting physician specialist in neurology, neuro-surgery,
electroencephlography

X 

X X X 

X X 

X 

X X 

X 

X X 

X X 

X 

X 

X X 

X 

X 

X X 

X X 

X 



E. Relative medical standard to be applied

22. Ordinary standards (also, usual and customary standards)
of medical practice

23. Ordinary standards of medical practice in the community

F. Relative exclusivity of criteria

24. Does not preclude use of other usual and customary

X 

X X 

X X X X 

X 

X 

X 

X X X 

procedures for determining death
t::: ============================::::::===============================================i===1�=1===l===l===::t:==l===::t:===1===l===�=l===:J==l====l===l 
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G. Liability under definition

25. Good faith use of definition renders person not liable to
civil damages nor subject to criminal prosecution

For statutory sources, see Appendix F. 

X 

This analysis should not be construed to include interpretive construction of statutory provisions. 
Some interpretation is incluiJ.ed, where precise language is not identi'cal but al?pears the same

in meaning. However, as to other provisions, such as those relating to specified determining parties 
(item D above), which may implicitly provide otherwise; in such instances, this analysis reflects 
the literal inclusion of a provision only. 

1MaryZand uses "spontaneous brain function". 

2okaZahoma provision is based on ordinary standards of medical, practice. 



ALASKA 

CALIFORNIA 

APPENDIX F 

TEXTS OF STATE STATUTES DEFINING DEATH 

Alaska Statutes, Code of Civil Procedure 

Section 09.65.120 Definition of death. A person is considered 
medically and legally dead if, in the opinion of a medical 
doctor licensed or exemp,t from licensing under AS 08.64, based on 
ordinary standards of medical practice, there is no spontaneous 
respiratory or cardiac function and there is no expectation 
of recovery of spontaneous respiratory or cardiac function or, 
in the case when respiratory and cardiac functions are maintained 
by artificial means, a person is considered medically and legally 
dead, if, in the opinion of a medical doctor licensed or exempt 
from licensing under AS 08.64, based on ordinary standards of medical 
practice, there if no spontaneous brain function. Death may be 
pronounced in this circumstance before artificial means of main
taining respiratory and cardiac function are terminated. 

California Health and Safety Code 

Section 7180 Pronouncement; procedures for determination. A person 
shall be pronounced dead if it is determined by a physician 
that the person has suffered a total and irreversible cessation 
of brain function. There shall be independent confirmation of the 
death by another physician. 

Nothing in this chapter shall prohibit a physician from using 
other usual and customary procedures for determining death as the 
exclusive basis for pronouncing a person dead. 

Section 7181 Confirmation of death of donor for transplantation. 
When a part of the donor is used for direct transplantation 
pursuant to the Uniform Anatomical Gift Act (Chapter 3.5 
(coI1DI1encing with Section 7150)) and the death of the donor is 
determined by determining that the person has suffered a total 
and irreversible cessation of brain function, there shall be 
an independent confirmation of the death by another physician. 
Neither the physician making the determination of death under 
Section 7155.5 nor the physician making the.independent confir
mation shall participate in the procedures for removing or 
transplanting a part. 

Section 7182 Medical records. Complete patient medical records 
required of a health facility pursuant to regulations adopted 
by the department in accordance with Section 1275 shall be kept, 
maintained, and preserved with respect to the requirements of 
this chapter when a person is pronounced dead by determining that the person has suffered a total and irreversible cessationof brain function. 
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GEORGIA 

ILLINOIS 

IOWA 

KANSAS 

Georgia Code Annotated 

Section 88-1715.1 Determination of Death. (a) A person may be 
pronounced dead if it is determined that the person has suffered 
an irreversible cessation of brain function. There shall be 
independent confirmation of the death by another physician. 

(b) A person who acts in good faith in accordance with
the provisions of subsection (a) shall not be liable for damages 
in any civil action or subject to prosecution in any criminal 
proceeding for such act. 

(c) The criteria for determining death authorized in
subsection (a) shall be cumulative to and shall not prohibit 
the use of other medically recognized criteria for determining 
death. 

Illinois Revised Statutes 

Chapter 3, section 552, definitions. 

(b) "Death" means for the purposes of the Act, the
irreversible cessation of total brain function, accord
ing to usual and customary standards of medical practice. 

Iowa Criminal Code 

Section Death. "Death" means the condition determined by 
the following standard: A person will be considered dead if in 
the announced opinion of a physician, based on ordinary standards 
of medical practice, that person has experienced an irreversible 
cessation of spontaneous respiratory and circulatory functions. 
In the event that artificial means of support preclude a deter
mination that these functions have ceased, a person will be 
considered dead if in the announced opinion of two physicians, 
based on ordinary standards of medical practice, that person 
has experienced an irreversible cessation of spontaneous brain 
function�. Death will have occurred at the time·when the 
relevant functions ceased. 

Kansas Statutes Annotated 

Section 77-202 Definition of death. A person will be con
sidered medically and legally dead if, in the opinion of a 
physician; based on ordinary standards of medical practice, 
there is the absence of spontaneous respiratory and cardiac 
function and, because of the disease or con4ition which 
caused, directly or indirectly, these functions to cease, 
or because of the passage of time since these functions 
ceased, attempts at resuscitation are considered hopeless; 
and, in this event, death will have occurred at the time 
these functions ceased; or 
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LOUISIANA 

MARYLAND 

A person will be considered medically and legally dead 
if, in the opinion of a physician, based on ordinary standards 
of medical practice, there is the absence of spontaneous 
brain function; and if based on ordinary standards of medical 
practice, during reasonable attempts to either maintain or 
restore spontaneous circulatory or respiratory function in 
the absence of aforesaid brain function, it appears that further 
attempts at resuscitation or supportive maintenance will not 
succeed, death will have occurred at the time when these condi
tions first coincide. Death is to be pronounced before artificial 
means of supporting respiratory and circulatory function are 
terminated and before any vital organ is removed for purposes 
of transplantation. 

These alternative definitions of death are to be 
utilized for all purposes in this state, including the trials 
of civil and criminal cases, any laws to the contrary notwith
standing. 

Louisiana Revised Statutes 

Section 9:111 Definition of death. A person will be considered 
dead if in the announced opinion of a physician, duly licensed 
in the state of Louisiana based on ordinary standards of 
approved medical practice, the person has experienced an 
irreversible cessation of spontaneous respiratory and 
circulatory functions. In the event that artificial means 
of support preclude a determination that these functions have 
ceased, a person will be considered dead if in the announced 
opinion of a physician, duly licensed in the state of Louisiana 
based upon ordinary standards of approved medical practice, the 
person has experienced an irreversible total cessation of 
brain function. Death will have occurred at the time when the 
relevant functions ceased. In any case when organs are to be 
used in a transplant, then an additional physician, duly 
licensed in the state of Louisiana not a member of the transplant 
team, must make the pronouncement of death. 

Maryland Annotated Code 

Article 43, section 54F. When person considered medically and 
legally dead. 

(a) A person will be considered medically and legally
dead if, based on ordinary standards of medical practice, 
there is the absence of spontaneous respiratory and cardiac 
function and, because of the disease or condition which 
caused, directly or indirectly, these functions to cease, 
or because of the passage of time since these functions 
ceased, attempts at resuscitation are considered hopeless; 
and, in this event, death will have occurred at the time 
these functions ceased; or 
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MICHIGAN 

NEW MEXICO 

(b) A person will be considered medically and legally dead
if, in the opinion of a physician, based on ordinary standards 
of medical practice and because of a known disease or condition, 
there is the absence of spontaneous brain function; and if 
based on ordinary standards of medical practice, during reasonable 
attempts to either maintain or restore spontaneous circulatory 
or respiratory function in the absence of spontaneous brain 
function, it appears that further attempts at resuscitation or 
supportive maintenance will not succeed, death will have occurred 
at the time when these conditions first coincide. Death is to 
be pronounced before artificial means of supporting respiratory 
and circulatory function are terminated and before any vital 
organ is removed for purposes of transplantation. 

(c) These alternative defintions of death are to be
utilized for all purposes in this State, including the trials 
of civil and criminal cases, any laws to the contrary notwith
standing. 

Michigan Compiled Laws Annotated 

Section 326.Bb Determination of death. (1) A person will 
be considered dead if in the announced opinion of a physician, 
based on ordinary standards of medical practice in the 
community, there is the irreversible cessation of spontaneous 
respir�tory and circulatory functions. If artificial means 
of support preclude a determination that these functions have 
ceased, a person will be considered dead if in the announced 
opinion of a physician, based on ordinary standards of medical 
practice in the community, there is the irreversible cessation 
of spontaneous brain functions. Death will have occurred at 
the time when the relevant functions ceased. 

(2) Death is to be pronounced before artificial means
of supporting respiratory and circulatory functions are 
terminated. 

(3) The means of determining death in subsection (1) shall
be used for all purposes in this state, including the trials 
of civil and criminal cases. 

New Mexico Statutes Annotated 

Section 1-2-2.2 Death defined.--A. For all medical, legal 
and statutory purposes, death of a human being occurs when, 
and "death," "dead body," "dead person" or any other reference 
to human death means that: 

(1) based on ordinary standards of medical practice, there
is the absence of spontaneous respiratory and cardiac function 
and, because of the disease or condition which caused, directly 
or indirectly, these functions to cease, or because of the 
passage of time since these functions ceased, there is no 
reasonable possibility of restoring respiratory or cardiac 
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OK.LAHOMA 

OREGON 

functions; in this event death occurs at the time respiratory. 
or cardiac functions ceased; or 

(2) in the opinion of a physician, based on ordinary standards
of medical practice: 

(a) because of a known disease or condition there is the
absence of spontaneous brain function; and 

(b) after reasonable attempts to either maintain or restore
spontaneous circulatory or respiratory functions in the absence 
of spontaneous brain function, it appears that further 
attempts at resuscitation and supportive maintenance have no 
reasonable possibility of restoring spontaneous brain function; 
in this event death will have occurred at the time when the 
absence of spontaneous brain function first occurred. Death 
is to be pronounced pursuant to this paragraph before artificial 
means of supporting respiratory or circulatory functions are 
terminated and before any vital organ is removed for purposes 
of transplantation in compliance with the Uniform Anatomical 
Gift Act [12-11-6 to 12-11-14]. 

B. The alternative definitions of death in paragraphs (1)
and (2) of subsection A of this section are to be utilized 
for all purposes in this state, including but not limited to 
civil and criminal actions, notwithstanding any other law to 
the contrary. 

Oklahoma Statutes Annotated 

Title 63, section 1-301, definitions. 

(g) The term "dead body" means a human body in which
there is irreversible total cessation of brain function; 
and if, based upon ordinary standards of medical practice, 
during reasonable attempts to either maintain or restore 
spontaneous circulatory or respiratory function in the 
absence of aforesaid brain function, it appears that 
further attempts at resuscitation or supportive maintenance 
will not succeed, death will have occurred at the time 
when these conditions first coincide. Death is to be 
pronounced before artificial means of supporting respiratory 
and circulatory function are terminated and before any 
vital organ is removed for purposes of transplantation. 

Oregon Revised Statutes 

Section 146.087 Criteria for determination of death. In 
addition to criteria customarily used by a person to determine 
death, when a physician licensed to practice medicine under 
ORS chapter 677 acts to determine that a person is dead, 
he may make such a determination if irreversible cessation 
of spontaneous respiration and circulatory function or 
irreversible cessation of spontaneous brain function 
exists. 
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TENNESSEE 

VIRGINIA 

Tennessee Code Annotated 

Chapter 789, section 

For all legal purposes, a human body, with irreversible 
cessation of total brain function, according to the usual 
and customary standards of medical practice, shall be 
considered dead. 

Virginia Code Annotated 

Section 32-364.3:1 When person deemed medically and legally 
dead. A person shall be medically and legally dead if, 
(a) in the opinion of a physician duly authorized to practice
medicine in this State, based on the ordinary standards
of medical practice, there is the absence of spontaneous
respiratory and spontaneous cardiac functions and, because
of the disease or condition which directly or indirectly
caused these functions to cease, or because of the passage
of time since these functions ceased, attempts at resuscitation
would not, in the opinion of such physician, be successful
in restoring spontaneous life-sustaining functions, and, in
such event, death shall be deemed to have occurred at the
time these functions ceased; or (b) in the opinion of a
consulting p�ysician, who shall be duly licensed and a
specialist in the field of neurology, neurosurgery, or
electroencephlography, when based on the ordinary standards
of medical practice, there is the absence of spontaneous
brain functions and spontaneous respiratory functions and,
in the opinion of the attending physician and such consulting
physician, based on the ordinary standards of medical practice
and considering the absence of the aforesaid spontaneous
brain functions and spontaneous respiratory functions and
the patient's medical record, further attempts at resuscitation
or continued supportive maintenance would not be successful
in restoring such spontaneous functions, and, in such even,
death shall be deemed to have occurred at the time when these
conditions first coincide. Death, as defined in subsection (b)
hereof, shall be pronounced by the attending physician and
recorded in the patient's medical record and attested by the
aforesaid consulting physician.

Notwithstanding any statutory or common law to the contrary, 
either of these alternative definitions of death may be 
utilized for all purposes in the Commonwealth, including 
the trial of civil and criminal cases. 

West Virginia Code Annotated 

WEST VIRGINIA Section 16-19-1, definitions •. 

(b) "Death" means that a person will be considered dead if
in the announced opinion of the attending physician, based on 
ordinary standards of medical practice, the patient has 
experienced an irreversible cessation of spontaneous respiratory 
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and circulatory functions; or, in the event that artificial 

means of support preclude a determination that these functions 

have ceased, a person will be considered dead if in the announced 

opinion of a physician, based on ordinary standards of 

medical practice, the patient has experienced an irreversible 

cessation of spontaneous brain functions. 

Death will have occurred at the time when the relevant 
functions ceased. 
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STATE 

ARIZONA 
S.B. No. 1146 
1976 

CONNECTICUT 
Sub. H.B. 
No. 5638 
1976 

APPENDIX G 

EXCERPTS OF DEFINITION OF DEATH 

LEGISLATION PROPOSED IN OTHER STATES 

PROPOSED LANGUAGE 

Section 36-847.01 Pronouncement of death. 

A. A person shall be pronounced dead if it is
determined by a physician with independent confirmation 
by a second physician that either of the following 
conditions exists: 

1. The absence of spontaneous respiratory and
cardiac function, based on ordinary standards of medical 
practice. In such event, death will have occurred at 
the time such function ceased. 

2. The absence of spontaneous brain function,
based on ordinary standards of medical practice. In 
such event, death will have occurred at the time 
such function ceased. 

B. Nothing contained in this article shall pro
hibit a physician from using any other usual and 
customary procedures for determining death as the 
exclusive basis for pronouncing a person dead. 

(b) The time of death shall be determined by
two physicians who attend the donor at his death, 
or if none, two physicians who certify death, who 
shall use generally recognized and accepted scientific 
and clinical means to determine such time of death; 
provided, with special reference to brain function 
as only one of the determinants of the time of death, 
a donor may be considered dead when said physicians 
have determined that he or she has suffered a total 
and irreversible cessation of brain function, 

according to usual and customary standards of 
medical practice, but this proviso shall not 

prevent the determination of death in any other 
manner. The physicians who so certify shall not 
participate in the procedures for removing or 

transplanting a part. 
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STATE 

DELAWARE 
H.B. No. 1133 
1976 

PROPOSED LANGUAGE 

Section 1766 Definition of death. 

(a) A person shall be considered medically and
legally dead if, in the opinion of a physician, there 
is the absence of spontaneous respiratory and cardiac 
functions and either because of the disease or 
condition which caused cessation of these functions 
or because of the passage of time since cessation, 
attempts at resuscitation are considered hopeless 
by the physician; in this event, death will have 
occurred at the time these functions ceased; or 

(b) A person shall be considered medically and
legally dead if, in the opinion of the attending 
physician and the confirming opinion of a specialist 
in the field of neurology, neurosurgery, or electro
encephalography, there is the absence of spontaneous 
brain function; and if based on ordinary standards 
of medical practice in the community, during reasonable 
attempts to either maintain or restore spontaneous 
circulatory or respiratory function in the absence 
of spontaneous brain function, it appears to both 
physicians that further attempts at resuscitation 
or supportive maintenance will not succeed, death 
will have occurred at the time when these conditions 
first coincide. The test for the absence of spon
taneous brain function shall not be done in the 
presence of hypothermia or drug overdose, including 
alcoholic overdose. 

(c) Death is to be pronounced before artificial
means of supporting respiratory and circulatory 
function are terminated, and before any vital organ 
is removed for purposes of transplantation. Death 
shall not be deemed to have occurred until the attend
ing physician pronounces the death of the patient, and 
the other physician attests to it. If, under sub
section (a) the attending physician is also the 
family physician, then the confirming opinion of 
another physician shall be obtained prior to any 
announcement of death. Neither the attending 
physician nor the confirming physician may parti
cipate in removal or transplant procedures under 
Subchapter VI or Subchapter VII of this Chapter. 
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STATE 

S.B. No. 691, 
Senate Substitute 
No. 1 
1976 

MISSOURI 
H.B. No. 1083 
1976 

NEW HAMPSHIRE 
H.B. No. 202 
1975 

PROPOSED LANGUAGE 

Section 1766 Definition of death. 

(a) A person shall be considered medically and
legally dead if, in the opinion of a physician, 
there is the absence of spontaneous respiratory 
and cardiac functions and either because of the 
disease or condition which caused cessation of these 
functions or because of the passage of time since 
cessation, resuscitation is considered hopeless 
by the physician; in this event, death will have 
occurred at the time these functions ceased; or 

(b) A person whose respiratory or cardiac
functions are being sustained by artificial life
supporting means, shall be considered medically 
and legally dead if, in the opinion of the attending 
physician and the confirming opinion of another 
physician there is the absence of spontaneous brain 
function; and if based on ordinary standards of medical 
practice in the community, during reasonable attempts 
to either maintain or restore spontaneous circulatory 
or respiratory function in the absence of spontaneous 
brain function, it appears to both physicians that 
further attempts at resuscitation or supportive 
maintenance will not succeed, death will have occurred 
at the time when these conditions first coincide. 

For all legal purposes a human body with 
irreversible cessation of total brain functions 
according to usual and customary standards of 
medical practice shall be considered dead. 

Section 291-A:7-a Standards for determining 
death. 

I. For the purposes of this chapter, a persbn
shall be considered medically and legally dead if, in 
the opinion of a physician, based on ordinary standards 
of medical practice: 

(a) There is the absence of spontaneous res
piratory or cardiac function and, because of the disease 
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STATE 

NEW JERSEY 
S .B. No. 992 
1976 

PROPOSED LANGUAGE 

or condition which caused, directly or indirectly, 
these functions to cease, or because of the passage 
of time since these functions ceased, attempts at 
resuscitation are considered hopeless and death will 
have occurred at the time these functions ceased; or 

(b) There is the absence of spontaneous brain
function and during reasonable attempts to either 
maintain or restore spontaneous circulatory or 
respiratory function in the absence of spontaneous 
brain function, it appears that further attempts 
at resuscitation or supportive maintenance will not 
succeed and death will have occurred at the time 
when these conditions first coincide. 

1. As used in this act:

a. "Person" means an integrated, whole, living
human being, and shall not include any part or parts 
of a human body which may continue to function 
following a determination, pursuant to this act, of 
an irreversible cessation of vital brain functions 
of such human being. 

b. "Ordinary standards of medical practice"
means such standards as require that, in the per
formance of professional acts, an individual possess 
and exercise the degree of skill, knowledge and care 
ordinarily possessed by members of the medical 
connnunity at the time of such determination. 

c. "Vital brain functions 11 means discernible
central nervous system activity in the absence 
of negating effects produced by the presence 
in the body of any drug or depressant or by the 
existence by hypothermia or of a similar condition 
or conditions. 

d. "Natural respiratory and circulatory
functions" means these body functions which exist 
without artificial means of support. 
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STATE 

S.B. No. 1039 
1976 

PROPOSED LANGUAGE 

e. "Artificial means of support" means any
medical technique, including administration of 
chemotherapy, any therapeutic device, instrument 
or machine, or other medical process which is 
engaged or administered for the purpose of aiding, 
assisting or sustaining vital bodily functions. 

2. A person shall be considered dead if in
the opinion of a physician, based on ordinary 
standards of medical practice, he has undergone 
an irreversible cessation of vital brain functions 
if such cessation is accompanied or preceded by the 
cessation of natural respiratory and circulatory 
functions. Death will have occurred at the time 
when the vital brain functions ceased, but if said 
brain functions have ceased prior to the cessation 
of natural respiratory and circulatory functions, 
then death will have occurred when said natural 
respiratory and circulatory functions shall have 
ceased. 

1. As used in this act:

a. "Person" means an integrated, whole, living
human being, and shall not include any part or parts 
of a human body which may continue to function 
following a determination, pursuant to this act, of 
an irreversible cessation of spontaneous or vital 
bodily functions of such human being. 

b. "Ordinary standards of medical practice"
means such standards as require that, in the per
formance of professional acts, an individual possess 
and exercise the degree of skill, knowledge and care 
ordinarily possessed by members of the medical 
community at the time of such determination. 

c. "Spontaneous" means the absence of any
artificial means of support. 

d. "Artificial means of support" means any
medical technique, including administration of chemo
therapy, any therapeutic device, instrument or 
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STATE 

NEW YORK 

S .B. No. 5199 

1975-76 

PROPOSED LANGUAGE 

machine, or other medical process which is engaged 
or administered for the purpose of aiding, assisting 
or sustaining vital bodily functions, or any tech
nique, device, instrument machine or process which 
may effect an accurate determination of whether such 
bodily functions are spontaneous. 

e. "Vital brain functions" means discernible
central nervous system activity in the absence of 
negating effects produced by the presence in the 
body of any drug or depressant or by the existence 
of hypothermia or of a similar condition or condi
tions. 

2. A person shall be considered dead if in
the announced opinion of a physician, based on 
ordinary standards of medical practice, he has 
undergone an irreversible cessation of spontaneous 
respiratory and circulatory functions. In the 
event that artificial means of support preclude a 
determination that these functions have ceased, a 
person shall be considered dead if in the announced 
opinion of a physician, based on ordinary standards 
of medical practice, he has undergone an irreversi
ble cessation of vital brain functions. Death will 
have occurred at the time when the relevant func
tions ceased. 

Section 4306-a For all purposes, both statutory 
and common law, a donor shall be considered dead if: 

1. Based on ordinary standards of medical
practice it is certified to in writing by the phy
sician who attends the donor at his death and 
another physician, neither of whom shall participate 
in the procedure for removing or transplanting an 
organ, as authorized in this article that: 

(a) the donor has suffered an irreversible
cessation of spontaneous brain function and spon
taneous respiratory function, or 
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STATE PROPOSED LANGUAGE 

S.B. No. 6243 
1975-76 

S.B. No. 10759 
1976 

(b) the donor has suffered an irreversible
cessation of spontaneous respiratory and spontaneous 
cardiac functions, and 

(c) based upon their opinion and the donor's
medical record, further attempts at resuscitation 
or continued supportive maintenance would not be 
successful in restoring such spontaneous functions. 

Section 4140 Deaths; pronouncement and 
registration. 1. A person shall be pronounced 
medically and legally dead only (a) by a physician 
duly authorized to practice medicine in this state 
who determines that, based upon the usual and custo
mary standards of medical practice, such person has 
suffered an irreversible cessation of spontaneous 
respiratory function and spontaneous cardiac func
tion; or (b) by two physicians duly authorized to 
practice medicine in this state who determine that, 
based upon the usual and customary standards of 
medical practice, such person has suffered an irreversible 
cess.ation of brain function and spontaneous respira-
tory function. Death as determined in this subsec-
tion (b) shall be pronounced by both physicians and 
recorded in the deceased patient's medical record 
and signed by the aforesaid physicians. 

2. Notwithstanding any other provision of law
to the contrary, whether statutory or at common law, 
the determination of death in accordance with l(a) 
or l(b) above may be utilized for all purposes in 
this state. Following the pronouncement of death, 
the application of artificial means to sustain any 
bodily organ and/or the use of all or part of the 
body for the purposes of section 4302 of the public 
health law shall not be deemed nor constitute an 
intervening or contributing factor in the determi
nation of the cause of death. 

Section 4140-a Deaths; definition of death. 
A person shall be pronounced dead if in the announced 
opinion of a duly licensed physician based on pre
vailing standards of medical practice such person has 
experienced an irreversible cessation of spontaneous 
respiratory and circulatory functions. If the use 
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STATE 

A.B. No. 12248 
1976 

A.B. No. 7860-B 
1976 

PENNSYLVANIA 
H.B. No. 363 
1975 

PROPOSED LANGUAGE 

of artificial means of support precludes a determina
tion that these functions have ceased, a person 
shall be pronounced dead if in the announced opinion 
of a duly licensed physician based on prevailing 
standards of medical practice such person has 
experienced a total and irreversible cessation of 
brain function, unless the physician receives 
written notice from a parent, spouse or next of kin 
of such person that such pronouncement conflicts 
with such person's beliefs. 

Section 4140-a Deaths; definition of death. 
A person shall be pronounced dead if in the announced 
opinion of a physician based on prevailing standards 
of medical practice such person has experienced an 
irreversible cessation of spontaneous respiratory 
and circulatory functions. If artificial means of 
support preclude a determination that these func
tions have ceased, a person shall be pronounced dead 
if in the announced opinion of a physician based on 
prevailing standards of medical practice such person 
has experienced a total and irreversible cessation 
of brain function, unless the physician receives 
written notice that such pronouncement conflicts 
with such person's religious beliefs. 

Section 4140 Deaths; determination and regis
tration. 1. A person may be pronounced dead if, 
in the opinion of a physician duly licensed to 
practice medicine in this state, according to 
standards of current medical practice, such person 
has experienced an irreversible cessation of spon
taneous respiratory and circulatory functions or has 
experienced an irreversible cessation of brain 
function and either spontaneous respiratory or 
circulatory function. 

Section 1. (a) A person will be considered 
medically and legally dead if, in the opinion of a 
physician, based on ordinary standards of medical 
practice, there is the absence of spontaneous 
respiratory and cardiac function and, because of the 
disease or condition which caused, directly or 
indirectly, these functions to cease, or because of 
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STATE 

SOUTH CAROLINA 
H.B. No. 3379 
1976 

PROPOSED LANGUAGE 

the passage of time since these functions ceased, 
attempts at resuscitation are considered hopeless; 
and, in this event, death will have occurred at the 
time these functions ceased. 

(b) A person will be considered medically and
legally dead if, in the opinion of a physician, 
based on ordinary standards of medical practice, 
there is no spontaneous respiration, no spontaneous 
or elicitable reflex movement, and there is during 
24 hours the absence of spontaneous electrical brain 
function and no evidence of hypothermia or the 
presence of center nervous system depressants; and 
if based on ordinary standards of medical practice, 
during reasonable attempts to either maintain or 
restore spontaneous circulatory or respiratory 
function in the absence of aforesaid brain function, 
it appears that further attempts at resuscitation or 
supportive maintenance will not succeed, death will 
have occurred at the time when these conditions 
first coincide. Death may be pronounced before 
artificial means of supporting respiratory and 
circulatory function are terminated. 

(c) These alternative definitions of death are
to be utilized for all purposes in this Common
wealth, including the trials of civil and criminal 
cases, any laws to the contrary notwithstanding. 

(a) A person shall be considered dead if in the
announced opinion of a physician, based on ordinary 
standards of medical practice, that person has 
experienced total and irreversible cessation of 
respiratory and circulatory functions. 

(b) In the event that artificial means of
support enable respiratory and circulatory functions 
to continue, a person shall be considered dead if, 
in the opinion of an attending physician as evi
denced by a signed statement, and the opinion of a 
consulting physician, qualified as a specialist in 
neurology or neurosurgery by having completed an 
American Medical Association approved residency 
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program in either of these specialties, also evi
denced by a signed statement, such person has 
experienced an irreversible cessation of spontaneous 
brain function. 

(c) When the attending physician is unable to
obtain the services of a specialist in neurology or 
neurosurgery and artificial means of support enable 
respiratory and circulatory functions to continue, a 
person shall be considered dead if, in the opinions 
of an attending physician and two other licensed 
physicians serving as consultants, evidenced by 
signed statem�nts, such person has experienced an 
irreversible cessation of spontaneous brain func
tion. 

The provisions of this act shall not be construed 
to prohibit other persons legally authorized to 
pronounce persons dead from using usual and custo
mary procedures for determining death or pronouncing 
a person dead. 

Section 1. A person is medically and legally 
dead if, in the opinion of a physician licensed or 
exempt from licensing under chapter 36-4, based on 
ordinary standards of medical practice in the community, 
there is no spontaneous respiratory or cardiac 
function and there is no expectation of recovery of 
spontaneous respiratory or cardiac function or, if 
respiratory and cardiac functions are maintained by 
artificial means, a person is considered medically 
and legally dead, if, in the opinion of a physician 
licensed or exempt from licensing under chapter 36-4, 
based on ordinary standards of medical practice in 
the community and in consultation with at least one 
other qualified physician, there is no spontaneous 
brain function as determined by electroencephalo-
graph tracings and other possible means or tests. 
Death shall be pronounced in this circumstance 
before artificial means of maintaining respiratory 
and cardiac functions are terminated and before any 
vital organ is removed for purposes of transplanta
tion in compliance with the uniform anatomical gift 
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1975 

act. Death will have occurred at the time the 
relevant functions ceased. 

Section 2. The means of determining death 
provided by section 1 of this Act shall be used for 
all trials of civil and criminal cases. 

Section 26-26-9 For the purpose of this act death 
may be pronounced if it is determined, based on usual 
and customary standards of medical practice, that a 
person has suffered an irreversible cessation of 
spontaneous brain function. 

Note: The excerpts above do not reflect the contents of the source 
bills in total, but are selected to indicate the portions of the bills 
which are most pertinent to this report. The bills used as sources 
were acquired through the courtesy of the legislative service agencies 
of the appropriate states, and do not necessarily include all measures 
which have been introduced into state legislative bodies on the subject. 
Moreover, only states which as of this writing have not enacted defini
tions of death are included. 
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APPENDIX H 

A Dl LI, FOR MT J\.C'r 

RELl\'rING 'l'O DEl\.TH. 

BP. I'I' rn,mcum DY THB LEGISL!\'!'OP.B O}' THE GT.1\T:E OF HJ\HAII: 

SEC'l'ION 1. 'l'he Hawaii Revised Statutes arc amended by 

adding a n0.w section to read: 

"Sec. Definition of death. A person shall be 

m2Qlc�lly nnd legally dead if: 

AG 

(1) In the opinion of a physician duly authorized to
---·----.. - ·�-·----·------.--------· --- -·------�----

pr act.ice mcuicine in tLi.s State, b2sed on the ordinart 

and· current standards of medical practice, __ s.29ntnncous

respiratory and spontaneous cardiac functions nre absent, 

ancJ, beeausc· of the disease or condition which dircctJ.."i.. 
� 

-

�f th0. __ .Ef:1ss��e of time since tl1ese functions ceased,

nti:cr�t.s .:it_ rc}msci tntion would not, in the opinion of

functio� _ _.mc1-.c.._j_n such cvent
--1 

clea th sh,111 _be deemed to

hava occurrcJ at the time these functions ccQsed; or 

297 282 E-9 (76)
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3 
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G 

7 

8 

9 

10 

11 

12 

13 

15 

lG 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Pnge 2 

C) 
.,, , �. NO. _2�;f .. zfu 
---

QL_In thn op_i.!_1ioT)_ of i1 consul tin:I_J?hysician, who 

shall he c1_!._1ly liccns_N1 ,rnc1 a spocio.list in the field 

�_f ncun,]_2Sy, or neuro-surqcry 
I 

based on the:: ordinary 

and current standards of medical pr<1ctice, snontaneous 

brain functions ilnc1 spontancons �cspiratory functions 

are ilbsent, and, in the opinion of the attendinq physician 

and such consultinq physician, bi13r::d on the ordinarv and 

current standards of medica 1 pract��-cc and considering 

the abscnc,· of the aforesaid S.J?Onta::-icous brain functions 

and spontaneous rcspj_ratory ft1�1ctions and the patient's 

medical record, further attemnts at resuscitation or 

continurd supportive maintenance would not restore such 

spontaneous functions, and, in such event, death shall 

be deemed to have occurred at the time when these 

conditions first coincide. 

Death, as defined in paragraph (2) hereof, shall be 

pronounced Ly the attendii1g phvsician and recorded in the 

paUent's mC:>dicill record and attested by the aforesaid 

consul tinq__ph�,sicj ,.m. 

the contrc1.ry, either o r- these oltcrnzitivc definitions of c1cath 

Jl1u;L be ud 1 izcd for all purposes in tl1is State, includinq the 

trial of civil .:ind crini.rrnl c:a,;cs. 11 
-- - -----·-------

SEC'rIOi'J 2. New mated nl is underscored. In printing this 

Act, the revi sor. of stututes ne:ec.1 not include the underscoring. 

SECTION 3. This Act shall toke effect upon its approval, 

'AG 208 G4G E-9(76)
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__ li__. I3. NO. 2��7-7{:,__ 

11. BILL FOR AN ACT

RELATING TO DEATH. 

BF. IT EHJ\C'rJ''.J') BY THE LEGISLATURE OF THE STJ\.TE OP HAt-1.l\.II: 

1 SECTION 1. The Hawaii Revised Statutes are amended by 

2 adding a new section to read: 

3 "Sec. Definition of death. 
-------

A. person shall be

4 ·rr:edically and legally dead if:

5 

(j 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

Hi 

17 

i\G 

{1) In ·the opinion of a physician duly authorized to 
------------

·praci.:-ice weciicine in this State·, based nn the ordinar:¥._

and· current standards of· medical practice, spontaneous 

respiratory and spontaneous cardiac functions are ab���t
! 
.. 

and, bP-cri�se· of the disease or condition which direct_lY.. 

or indirectly caused these functions to cease: or hP.causP. 

of the passage of time since these functions ceased, 

attemets at resuscitation would not, in the opinion cf 

such physician, restore spont"!.neous life-sustaining 

functions, and, in such event, death shall be deemed to 

have occurred at the time these functions ceased; or 

297 282 E-9(7G)
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2 _ll_.. B.. NO.

.(2) In the opinion of a consulting physician, who 

28€7- 16 

1 

2 shall be d�ly licensed and a soecialist in the field 

3 of neur.0109.Y.L or neuro-�urgery; based on the ordinary 

'1 and current standards of medical practice, spontaneous 

5 brain functions and spontaneous reQpiratory functions 

6 are abs0nt, and, in the opinion of the attendinq physic� 

7 and such consulting physiciun, base9 on the ordinary and 

e current standards of medical practice and considering 

9 the ,._,.bsence of the aforesaid spontilnegus brain functions 

10 and spontaneous resoiratory functions and the patient's 

11 medical _recordc further attempts at resuscitation or 

12 continued supportive maintenance would not restore such 

13 !2.Eontaneous functions, and, in such event, death shall 

1'1 be deen1ed to have occurrrd at the time when these 

15 conditions first coincid_� 

16 Death, as defined in paragraph (2) hereof, shall be 

17 pronounced by the attendi11g physician and recorded in the 

18 patient's medical record and attested by the aforesaid 

19 consulting physician. 

20 

2l 

22 

23 

24 

s 

11.G 208 646 B-9(76)
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1 NotwithstancJin<J uny statutory 1.)rovisi.on or corr.won law to 

2 the contrary, eith�r of these alternative definiJ:ionE __ of cJeat�

3 may be utilized for al.!.__Eurposes in this State, including the 

4 trial of civil and criminal cases." 

5 SECTION 2. New material is underscored. In printing this 

6 Act, the reviser of statutes need not include the underscoring. 

7 

8 

9 

10 

11 

12 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

l\G 

SECTION 3. This Act shall take effect upon its approval. 

208 710 E-9(76)
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(To be made one and tf.'n rnpics) 

HOUSE OF REPRESENTATIVES 
EIGHTH 76 ....................... LEGISLATURE, 19 ....... . 

STATE OF HAWAII 

HR ��- 2.111-16 
r.'a1<;1:1.··"" --=-=�=-��------------------------------------

A Hill f�R A� A[1 

RELATING TO DEATH. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII: 

SECTION 1. The Hawaii Revised Statutes is amended by adding 

2 two new sections to be appropriately designated and to read as 

3 follows: 

"Sec. Definition of death. A person shall be con-

5. sidered medically and legally dead if, in the opinion of the

6 attending or treating physician, or if none, the physician who

7 certifies death, and confirmed by two other physicians, based on

g ordinary standards of medical practice:

9 

10 

11 

12 

13 

14 

15 

18 

(1) There is the absence of spontaneous respiratory and

cardiac function and, because of the disease or condi-

tion which caused, directly or indirectly, these func

tions to cease, or because of the passage of time since 

these functions ceased, attempts at resuscitation are 

considered hopeless. In this event, death shall have 

occurred at the time these functions ceased; or 

(2) There is the absence of spontaneous brain function� and

LRB 034-748 
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if based on ordinary standards of medical oractice, 

2 during reasonable attempts to either maintain or 

g restore spontaneous circulatory or respiratory func-

4 tion in the absence of aforesaid brain function, it 

5 appears that further attemots at resuscitation or 

6 supportive maintenance will not succeed, death shall 

7 have occurred at the time when these conditicns fir3t 

8 coincide. 

9 Death shall be pronounced under this section before artifi-

10 cial means of supportin.s:_respiratory and circulatory function 

11 are terminated and before any vital orqan is removed for our-

12 E9ses of transolantation. 

13 

14 

Sec. Liability of physicizns. A physician making 

a determination of death under section shall be immune 

15 from civil or criminal liability unless it is alleqed and proved 

16 that his actions violated the standard of professional care 

17 and judgment under the circumstances." 

18 SECTION 2. Section 327-7, Hawaii Revised Statutes, is 
• 

19 amended by amending subsection (b) to read as follows! 

20 n(b) The time of death shall be de�ermined by a physician 

21 who tends or treats the donor at his death, or, if none, the 

22 physician who certifies the death[.], and confirmed hv two other 

23 

24 

25 

physicians
:.. 

The physicians who determined or confirmed the 

LRB 034-769 
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Page ____ _ 

death shall not participate in the procedures for removing or 

2 transplanting a part:" 

3 SECTION 3. Statutory material to be repealed is bracketed. 

4 New material is underscored. In printing this Act, the reviser 

5 of statutes need not include the brackets, the bracketed material, 

6 or the underscoring. 

7 

8 

9 

10 

l l 

13 

14 

15 

16 

17 

18 

19 

!l

!2

SECTION 4. This Act shall take effect upon its approval. 
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(fo be rn:iuc cne and t::n c .;,.;)

HOL"SE OF REPRESE:\T:\TIVES 

.. E:.IG.ffrn .... LEGISLATURE, 19 .. .7..?. 

ST,\TF. OF H:\ WAH 

RELATING TO DEATH. 

\\ J J �!I I ;LB. No. 2111-76 
11. D. I\U: I .D. l

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAV/AII: 

SECTION 1. The Hawaii Revised· Statutes is amended by adding 

2 two new sections to be appropriately designated and to read as 

� follows: 

"Sec. Definition of death. A person is dead if, in 

5 the ooinion of the attending or trcatinc physician, or if none, 

6 the ohysician who certifies death, based on ordinary standards 

; of t�e then current medical practice: 

"' 

II 

I: 

I• 

I· 

(1) There is an absence of res2iratory, circulatory and

cardiac function and attempts at resuscitation would 

not restore functioning. In this event, death occurs 

at the time these functions cease; or -- -
(2) There is an absence of brain function, which

ooinion of an absence of brain function, is confirmed.,_.,_ ____________ _ 
�ya neu�ologist or neurosurgeon, and hccaus� of passage

than twenty-four hours nrter the brnin fu�ction cca��d,-------� --------·--------·-- ----·--

:· r.1 7 ·: n 
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atte��ts at resuscitation would not restore brain 

function. In this event, death occurs at the time 

j brain function ce�ses. 

2111-75 

� Death shall be pronounced under this section before artificial 

5 �eans of supporting respirato��, circulatory, cardiac and brain 

6 functions are terminated and before any vital organ is removed 

7 �or purposes of transclantation. 

Sec. Liability of phvsicians. n physician making a 

determination of death under section shall be imnmne fro:n 

10 civil or crirainal liabilitv unless it is alleqed and proveathat 

I 1 his c:.c tic,z-i,; violated the standard of professional care and judq-

12 rnent under the circumstances." 

1:; SECTION 2. Section 327-7, Ha�aii Revised· Statutes, is 

11 a�ended by amending subsection (b) to read as follows: 

I:, "(b) The time of death shall be determined by a physician 

I� who tends or treats the donor at his death, or, if none, the 

17 

I� 

�· l 

.. 

. . 

physician who certifies the death. The physicians who deternined 

o� confirmed the death shall not participate in the procedures

for removing or transplanting a part." 

SECTIO� 3. St�tutory muterial to be repealed is bracketed. 

::cw r..i:i.tcrinl is und�rscorcd. In printing this 1\ct, the reviGor 

c::: �tutt1tc.:[: need not .i.riclude the:> bre:ckcts, the bruckctecl rnatcrinl, 

c� the und0rscoring. 

SJ-:C'J'IO:.: 4. 'rh.i s ,\ct shnll t..��:c effect. upon its npproval. • 
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(To be made one an -,;iies) 

HOUSE OF REl'RESEi\TATIV�S 
.� ;G_�'r.� .... LEGISLATURE, 19 .. ?.� ..

STATE OF HAWAII 

�. R ��. 2111-76
H.D. 2

A Bill t�R A� ALI 
RELATING TO DEATH. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII: 

SECTION 1. The Hawaii Revised Statutes is amended by adding 

2 two new sections to oe appropriately designated and to read as 

3 follows: 

4 "Sec. Definition of death. .T\ human body is dead if, in 

5 the opinion of the attending or treating physician, or if none, 

6 the physician who certifies death, based on ordinary standards 

7 of the then current medical practice: 

8 (1) There is an absence of respiratory, circulatory and

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

cardiac function and attempts at resuscitation would 

not restore spontaneous functioning. In this event, death 

occurs at the time these functions cease; or 

(2) There is an absence of brain function, which

opinion of an absence of brain function, is confirmed

by a neurologist or neurosurgeon, and because of passaqe

of time since the brain function ceased, but no sooner

than twenty-four hours after the brain function ceased,

HMA 862-779 
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4 
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attemots at resuscitntion would not restore brain 

function; In this event, death occurs at th8 time 

brain function ceases. 

Death shall be pronounced under this section before artificial 

5 �eans of suDcorting respiratory, circulatory, cardiac and brain 

6 functions are te:cminated and before any vital organ is removed 

7 for p��oses of transplantation. 

8 SECTION 2. Section 327-7, Hawaii Revised Statutes, is 

9 amended by amending subsection (b) tb read as follows: 

10 "(b) The time of death shall be determined by a physician 

11 who tends or treats the donor at his death, or, if none, the 

I'.? physician who certifies the death, The physicians who de terr� 

18 or confirmed the death shall not participate in the procedures 

14 for removing or transplanting a part." 

15 SECTION 3. Statutory material to be repealed is bracketed. 

16 New material is underscored. In printing this Act, the reviser 

17 of statutes need not include the brackets, the bracketed material, 

18 or the underscoring. 

19 SECTION 4. This Act shall take effect upon its approval. 

20 

21 

22 

23 

24 

25 

HMA 862-780 

166 



,-; 
,; '�:\

\ ' \� 

APPENDIX I 

A r.n F.-ntcltf 
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Cl.ERK 

IN THE FAMILY COURT OF THE THIRD CIRCUIT 

STATE OF HAWAII 

In the Matter of the Guardi::inship) FC-G No. 32 

of 
) 
) 
) 

ALICE CAMERON, 
� 

� 

ORDER GRAllTH;G MOTION
TO VACATE TE"t,!?ORARY 
RESTRAINING ORDER 

An Incompetent Person. 

ORDER GRANTING MOTION TO VAC..ATE
--T-EtlPORA..�Y RESTRAINING ORDER 

The Temporary Restrai.�ing Order entered herein on 

November 20, 1975, which "ORDERED that DR. MURRAY WALKER, 

DR. LIVINGSTON WONG and LAILT:l TANII1CTO, Consultcnt > Hilo 

Hospital, be temporarily restrained and enjoined from operating 

on ALICE CAMERON to remove he� eyas, kidQeys or other organs 

necessary to life and/or from removing any artific:i,al means 

of supporting life including, but not limited to, a respirator 

unless, under ordinary standards of medical practice, said 

ALICE CA1:-!ERON's anii�l and vital ft4�ctions such as respiration 

and pulsation cease" is dissolved nunc pro ttmc to November 

23, 1975, at 11�30 a.m., �he time of the Court's oral decision. 

The State of Hawaii by Andr.ew P. Wilson, Deputy Prosecu

ting Attomey, Cot;L.."lty of Hawaii, petitioned this Court on 

November 20, 1975, to have the Legal Aid Society cf Hawaii 

appointed guardian of Alice Cameron, an alleged incompetent 

.• 1• '\.fh-:.it \nil i� 0 f11ll, true an:l 
I hereby co1 li

1 
Y,h���r' 'inol on file i,1 !hb offico. 

corrotl copy o. I " , 
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person, alleging that 11 the'.!'.°e are serious legal and moral 

questions as to the propriety of the impending operation 

on the Incompetent Person11
• 

The Court appointed Ben H. Gaddis of the Legal Aid 

Society of Hawaii, Guardian ad Litem of Alice Cameron, an 

inco:npetent person, on November 20, 1975. On the same day, 

the Guardian ad Litem filed a Motion for an Ex Parte Temporary 

Restraining Order to enjoin the doctors and the hospital 

from proceeding with the operations and removal of the 

respirator. This Court granted the motion on November 20, 

1975, and issued the Temporary Restraining Order. 

Alice Cameron's treating physician, Dr. Murray Walker, 

by his Attorney, Valta A. Cook, filed herein a Motion to 

Vacate Temporary Restraining Order on November 21, 1975. 

A hearing on the motion commenced on the $ame day after all 

parties stipulated to waive the two days' notice provision 

of Rule 65(b), Hawaii Family Court Rules. Present in Court 

for the hearing were the Guardian ad Litem for Alice Cameron, 

Ben Gaddis; Deputy Attorney General, State of Hawaii, Gay 

Conklin, for Hilo Hospital; Murray Walker, M.D., with his 

attorneys Valta A. Cook and Sylvester V. Quitiquit. 

The findings of £act are hereinafter set forth: 

1. All parties stipulated that this Court had

jurisdiction to hear the matter. 

2. Parties stipulated that Murray Walker, M.D.,

had complied (up to the conclusion of the testimony on 

Saturday, November 22, 1975, at 7:00 p.m.) with the provisions 

of Chapter 327, Hawaii Revised Statutes, Part 1, Uniform 

Anatomical Gift Act, and that the sa:i.d Act is applicable 

-2-
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to this case. 

3. Maurice Nicholson, M.D., Neuro-surgeon;

Richard Lundborg, N.D., Anesthesiologist; Kenneth Ching
> 

H. D., 

llnesthesiologist; DeWitt H. Smith, M.D., Internal Nedicine; 

George Bracher, N. D., Radiologist; James A. Nitchell, H. D., 

Surgeon; R. P. Wipperman, M.D., }'.edical Director, Hilo Hospital, 

agreed that the generally accepted medical practice in this 

state is that the decision as to when a patient is dead is 

to be made by the treating or attending physician. 

4. Dr. Walker, Alice Cameron's treating physician,

declared her dead at 3:15 p.m. on November 21, 1975. 

5. Alice Cameron, a 26-year old woman, was

admitted to the Hilo Hospital emergency room on November 

12, 1975. She was brought from her home by the Hawaii County 

Fire Department rescue squad. 

There was a suspected overdose of cocaine, allegedly 

ingested by swallowing the substance encased in five condoms. 

Dr. Kenneth Ching was the first doctor to see 

Alice Cameron in the emergency room. He testified that the 

patient had a cardiac arrest when she arrived at the emergency 

room and he attempted resuscitation by cardiopulmonary resus

citation. 

Dr. Walke�, her treating physician, saw her in 

the emergency room shortly thereafter a�d assumed active 

treatment of the pntient-. She appeared cyanotic when seen 

by Dr. Walker in the emergency room. Alice Cameron was not 

responding and was not breathing but did have a heart beat. 

She was rnaintained on positive pressure breathing 

apparatus during her entire hospital stay. Initially, a 

pressure apparatus, the Bennet, was used with room air. 

-3-

169 



On about the fourth day, she declined and required the use 

of the more powerful volume ventilation unit, the NA-I. At 

no time did Alice Cameron breathe on her own. 

Dr. Walker's physical examination on admission 

showed that the patient was flaccid, and had the pathologic 

doll's eye sign. There were no eye responses. There was 

bilateral papillodema. Th2re were no reflexes, no respiration 

and no response to pain. From the moment Dr. Walker saw 

Alice Cameron in the emergency room at Hilo Hospital until 

he pronounced her dead, he saw no significant signs of brain 

life. This condition continued throughout Alice Cameron's 

course of hospitalization with the exception of random 

decerebrate movements. Dr. Walker, Dr. Nicholson and other 

doctors who testified stated that such movements were not 

controlled by the brain and did not indicate any life in the 

brain. 

6. Dr. Walker made a clinical diagnosis of brain

death. To confirm that diagnosis, and before pronouncing it, 

he consulted with the fol lowing physicians: Dr. Kenneth Ching, 

Dr. Richard Lundborg, Dr. James A. Mitchell, Dr. Thomas Chen, 

Dr. DeWitt Hendee Smith, Dr. George Bracher, and Dr. Michael 

Okihiro, Neurologist. 

7. Dr. Walker performed Qr caused to have performed

the following tests: 

(a) Serial Electroencephalogram (EEG).

Two EEG's were done lll1der- the direction of Dr. Okihiro, over 

twenty four hours apart. The first was done on November 20th 

and the second on November 21st. Dr. Okihiro interpreted both 

EEG' s as flat. Dr. Walker was advised by Dr. Okihiro that 

based on hfs observation, his clinical tests done on 

-4-

170 



Alice Cameron and the results of the EEG tests, his opinion 

was that her brain was dead, that is, Alice Cameron had a· 

diagnosis of brain death; 

(b) Serial clinical examination. The

examination showed no neurological signs o'f brain life; 

(c) Isotopic study. Dr. Bracher conducted

an isotopic study to examine blood flow to the brain. He 

interpreted the result as negative. Dr. Bracher concluded 

that Alice Cameron's brain was dead and that she was dead; 

(d) Apnea test. In this test Alice Cameron

was observed over three minutes for any signs of breath without 

support or oxygen. Arterial blood gas parameters were met 

to rule out alkalosis. The patient did not breathe. 

After the tests described above and after consulta

tion with the doctors referred to above, Dr. Walker pronou_'l.ced 

Alice Cameron dead. 

8. All the consulting doctors, except Dr. Ching,

agreed with Dr. Walker's diagnosis of brain death. Dr. Ching 

testified that one of the reasons more time was appropriate 

before a decision was made was that the results of the toxo

logical tests were not received. 

9. Toxological tests were done at an early stage

of Alice Cameron's hospitalization. Her urine sample was 

sent for analysis for presence of drugs to the Bio-Science 

Laboratories, 7600 Tyrone Avenue, Van Nuys, California 91405. 

The test reports were received verbally by Dr. Walker in the 

presence of. Dr. Nicholson on November 22, 1975. The results 

were negative for barbiturates. This test was conducted to 

determine whether there existed the remote possibility of 

a long sedating barbiturate overdose. 

-5-
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Doctors Walker, Nicholson and Lundborg did not 

consider it necessary to have the toxological test results 

before pronouncing Alice Cameron dead. 

10. Subsequent to Dr. Walker's decision, the life

support systems were continued with the intention of donating 

her kidneys and eyes. 

11. Dr. Naurice Nicholson, the Neurologist from

Honolulu, examined Alice Cameron on November 22, 1975, and 

reviewed her charts and made an inclependent clinical examina

tion. He also conducted an atropine test. Two milligrams 

of atropine was injected intravenously into the right arm. 

No increase in heart rate was noted. Dr. Nicholson testified 

that this indicated loss of a,most basic brain function, 

that is, para-sympathetic control of the heart beat. He 

stated that this is further supportive of a dead medulla. 

Dr. Nicholson testified that Alice Cameron's brain 

was dead and that she was medically dead according to the 

usual and customary standards of medical practice in this 

state. In arriving at this conclusion, he testified that 

he has personal knowledge of the practice of other neuro

surgeons and neurologists in this state (all neuro-surgeons 

and neurologists in the state live in the City and County 

of Honolulu, however, Dr. Nicholson and others, ccnsult 

periodically on the neighbor islands, including Hawaii). 

12. Dr. Lundborg, Dr. Bracher and Dr. Smith

testified that Alice Cameron was dead and that she had been

pronounced dead according to the usual and customary standards 

of medical practice. 
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The conclusions of law are: 

1. The jurisdictional requirements have been met.

2. The treating physician, Dr. Murray Walker,

complied with all the provisions of Chapter 327, Hawaii Re

vised Statutes, Part l, Uniform Anatomical Gift Act. 

3. In this case, the treating physician is the

pi-t'er person to determine when Alice Cameron died. 

4. The usual and customary standard of medical

practice in the State of Hawaii is the standard to be used 

by the treating physician in determining when Alice Cameron 

died. 

5. The standard of proof required in this case

is that of clear and convincing evidence. 

6. The treating physician did meet the usual

and customary statewide standard of medical practice in 

determining that Alice Cameron was dead. 

The Temporary Restraining Order entered herein on 

November 20, 1975, is dissolved nunc pro tune to November 

23, 1975, at 11:30 a.m., the time of this Court's oral 

decision. 

Dated at Hilo, Hawaii, DEC 2 2 1975 
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APPENDIX J 

MEDICAL CRITERIA: DEATH, IRREVERSIBLE COMA, CEREBRAL DEATH, BRAirl DEAHi 

PROPONENT CRITERIA 

Alexandre 
{1966) 

Coll ins 
(1975) 

Duquesne School of Law Institute 
of Forensic Science, Ad Hoc Committee 
on Human Tissue Transplantation 

(1968) 

(1) Complete bilateral mydriasis, (2) complete absence of reflexes, both natural and in response to
pain, (3) complete absence of spontaneous respiration. five minutes after mechanical respiration
has been stopped, ( 4) fa 11 i ng b 1 ood pressure, necessitating increasing amounts of vasopress i ve drugs
(either adrenaline or phenylephrine), (5) a flat electtoencephalogram.1 

Sign 

Cerebra 1 
Function 

EEG 
Stimulus--
Li ht Tern 

Reflex Action 
Eyes 
Laryngea 1 
Tendon Ref 1 exes 
Nerve Stimulus 

Resp! ration 

Doxapram Test 

Circulation 

Vasopressor Test 

Cardiac Action 

ECG 
Pacemaker 

RECOVERY AND DY I NG SCORE 

2 
Norma 1 

Norma 1 

Alpha 

Present 

Constricted Pupils 
Pharyngea 1 Reflex 

Norma 1 
Spontaneous 
Adequate 
Present 

Norma 1 
Pu] se 
Pressure 

Not Needed 

Normal 
Heart Sounds 
Normal 
Not needed 

IN COMATOSE PAT I ENT 

Abnorma 1 Absent 

Depressed Absent 

Spikes lsoelectric 
Evoked Response No Evoked Response 

Diminished Absent 
Pupillary Response Dilated 
Laryngea 1-Ca r i na 1 

An Evoked Response No Evoked Response 

Abnormal Absent 
Assisted Control led 

Evoked Response No Response 

Depressed Absent 
No Pulse 
No Pressure 
Art if i c I a 1 Support 
Evoked Response No Evoked Response 

I neffect i ye Absent 
Assisted 
Abnormal I soe 1 ectr i c 
Evoked Response No Evoked Response 

1. Initial evaluation as soon as artificial resuscitation procedures have been instituted. 
2. Serial determinations at least every 15 minutes. 
3. A score of 5 or more indicates potential life. A score of under 5 indicates impending or pre-

sumptive death. 
4. A score of O is conclusive death. 
5. An increasing score over a period of 1 hour represents effective therapy and patient recovery. 
6. A decreasing score over a period of 1 hour represents failing therapy and patient deterioration.2 

Protocol for the Definition of Death 

1 • Documentation of death: 

a. Lack of res pons 1 veness to internal and externa 1 environment. 

b. Absence of spontaneous breathing movements for three minutes, in absence of hypocarbi a and 
breathing room air.

c. No muscular movements, with generalized flacidity, and no evidence of postural activity or
shivering. 

d. Reflexes and responses: (1) pupils fixed and dilated, nonreactive to strong light stimuli;
(2) corneal reflexes absent; (3) supraorbital or other pressure response absent (both pain
response and decerebrate posturing); (4) absence of snouting and sucking responses; (5)
no reflex response to upper airway stimulation; (6) no reflex response to lower airway
stimulation; (7) no ocular response to ice water stimulation of inner ear (caloric test); 
(8) no deep tendon reflexes; (9) no superficial reflexes; (10) no plantar responses.
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Fermagl ich 
(1971) 

PROPONENT CRITERIA 

e. Fa 11 i ng arterial pressure without support by drugs or other means.

f. Isoelectric electroencephalogram (in absence of hypothermia, anesthetic agents,
and drug intoxication), recorded spontaneously and during auditory and tactile
stimulation. {Multiple recordings totaling at least 30 minutes, using a standard
number of diagnostic electrodes with maximum allowable interelectrode distances.
Part of recording at full gain. External artifacts and EKG excluded by use
of right-hand electrode.)

g. A note detailing these observations should be made in chart at time of first
determination of irreversible coma.

2. Certification of death:

a. Criteria a through f should be present for at least two hours before death is
certified.

b. Death should be certified and recorded in the patient's chart by two physicians
other than the physicians of a potential organ recipient.J 

DIAGNOSTIC CRITERIA 

Before any other criterion is considered, a careful history must be obtained to exclude 
the possibility of recent intake of medication, particularly barbiturates and meprobamate, 
which may simulate cerebral death clinically and electrographically. Although not 
essential, the serum barbiturate level should be determined. 

CLINICAL CRITERIA 

Total unawareness of externally applied stimuli and inner need should be documented. Even 
the most intensely painful stimulus must evoke no response. 

Observation by physicians for at least one hour should support the findings of no spon
taneous muscular movements, respiration or response to stimuli, such as pain, touch, 
sound or light. If the patient is being maintained by a mechanical respirator, the 
total absence of independent breathing may be established by turning off the respirator 
for not longer than three minutes and then observing the patient for any signs of an 
effort to breathe. Before the respirator is turned off, the machine should have been 
exchanging room air for at least 10 minutes and the patient's carbon dioxide tension 
should be within normal range. 

Inability to elicit reflexes is an essential criterion. The pupils should be fixed 
and dilated and should not respond to a direct source of bright 1 ight. Ocular move
ment resulting from head turning (oculocephalic reflex) and ice-water irrigation of 
the ear should not be present. Blinking should be absent. There should be no 
evidence of postural activity, decerebrate or otherwise. Swallowing, yawning and 
vocalization should all be absent. Corneal and pharyngeal reflexes, as well as the 
streatch or tendon reflexes, should not be elicitable. Plantar stimulation 
s hou 1 d evoke no response. 

Although not essential, an agonal arteriogram provides support for the diagnosis of 
cerebral death. Inability to visualize cerebral vasculature by isotope angiography may 
contribute further evidence but is not absolutely necessary. 

ELECTROGRAPHIC CRITERIA 

An isoelectric electroencephalogram (EEG) indicating electrocerebral silence is 
vitally important to the documentation of cerebral death. The apparatus should be 
calibrated and demonstrated to be functioning satisfactorily. Personnel in charge 
should have been adequately informed of this necessity. The technical features 
recommended are as follows: 

1. One channel should be used for an electrocardiogram (ECG). This channel monitors
the ECG so that if it appears in the electroencephalographic leads, it can
be readily identified. It also establishes the presence of the active heart
in the absence of cerebral electrical activity.

2. Another channel should be used for a noncephalic lead. This serves to pick up 
and identify space-borne or vibration-borne artifacts. In the simplest form 
of such a monitoring noncephalic lead, two electrodes are placed over the dorsum 
of the hand preferably the right hand. One of the requirements for establishing
cerebral death is that there be no muscular activity; therefore, in cerebral death,
the two dorsal hand electrodes should not be affected by muscle artifact. The
noncephalic electrodes will also monitor for electrical noise.
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Hamlin 
(1964) 

PROPONENT 

Ad Hoc Co11111ittee of the Harvard 
Medical School to Examine the Definition 
of Brain Death (1968) 

CRITERIA 

3. The machine should be standardized to 2-1/2 microvolts per mm., or 25 microvolts 
per 10 mm. If the machine is capable of greater amplification than 2-1/2 micro
volts per mm., it should be calibrated for the maximum amplification. At some
point during the record, the gains should be opened fully for at least two minutes.

4. The electrodes should be manipulated periodically. Interelectrode distance should 
ge greater than 10 cm. Electrode resistance should be less than 10,000 ohms. 

5. During most of the tracing, the electroencephalograph may be operated at its ordinary
time constant, i.e., 30 11111. per second. For at least two minutes, however, the
longest time constant of which the machine is capable should be utilized.

6. At least 10 scalp electrodes should be used. This will result in a five-channel 
tracing. A greater number of electrodes, of course, is desirable. However,
the limitations of placing the electrodes at distances greater than 10 cm. may 
restrict the number of 1 eads.

7. A 30-mi nute recording is considered satisfactory. A 1 onger recording is not 
necessary if the previously 1 i sted criteria have been met. 

8. The EEG should be repeated 24 hours later.

REPEAT EXAMINATION 

After 24 hours, all the criteria--anamnestic, clinical, laboratory and electrographic-
should be re-established.4 

1. No spontaneous respiration for a minimum of 60 minutes.

2. No reflex response (superficial, deep, organic, etc.). No c�ange in heart rate
on ocular or carotid stnus pressure. 

3. EEG: Fl at 1 i nes w1 th no rhythms 1 n any 1 eads for at 1 east 60 minutes of continuous 
recording. No EEG response to auditory or somatic stimuli or to electrical stimula
tion. Two longer periods of total flat recordinq some hours apart may be preferred
by some.

4. Normal basic laboratory data including electrolyte pattern.

5. Share responsibility for pronouncement of death with other colleagues. 5

1. Unreceptivity and Unresponsivity •. There is a total unawareness to externally
applied stimuli and inner need and complete unresponsiveness--our definition
of irreversible coma. Even the most intensely painful stimuli evoke no vocal
or other response, not even a groan, withdrawal of a limb, or quickening of res
piration.

2. No Movements or Breathing. Observations covering a period of at least one hour
by physicians is adequate to satisfy the criteria of no spontaneous muscular
movements or spontaneous respiration or response to stimuli such as pain, touch,
sound, or 1 i ght. After the patient is on a mechani ca 1 respirator, the tota 1
absence of sp0ntaneous breathing may be es tab 1 is hed by turning off the res pi rater
for three minutes and observing whether there is any effort on the part of the 
subject to breathe spontaneously. (The respirator may be turned off for this
time provided that at the start of the trial period the patient's carbon dioxide
tension is within the norma 1 range, and provided a 1 so that the patient had been
breathing room air for at least 10 minutes prior to the trial.)

3. No Reflexes. Irreversible coma with abolit1on of central nervous system activity
1s evidenced in part by the absence of elicitable reflexes. The pupil will be
fixed and dilated and will not respond to a direct source of bright light.
Since the establishment of a fixed, dilated pupil is clear-cut in clinical 
practice, there should be no uncertainty as to its presence. Ocular movement 
(to head turning and to irrigation of the ears with ice water) and blinking 
are absent. There is no evidence of postural activity (decerebrate or other). 
Swallowing, yawning, vocalization are in abeyance. Corneal and pharyngeal
reflexes are absent.
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PROPONENT 

University of Iowa Ad Hoc Committee 
for the Evaluation of Death (1970) 

Ivan 
(1970) 

CRITERIA 

As a rule the stretch of tendon reflexes cannot be elicited; i.e., tapping the 
tendons of the biceps, triceps, and pronator muscles, quadriceps and gastrocnemius 
muscles with the reflex hammer elicits no contraction of the receptive muscles. 
Plantar or noxious stimulation gives no response. 

4. Flat Electroencephalogram. Of great confirmatory value is the flat or isoelectric 
EEG. We must assume that the electrodes have been properly applied, that the 
apparatus is functioning normally, and that the personnel in charge is competent.
We consider it prudent to have one channel of the apparatus used for an electro
cardiogram. This channel will monitor the ECG so that, if it appears in the
electroencephalographic leads because of high resistance, it can be readily
identified. It also establishes the presence of the active heart in the absence
of the EEG. We recommend that another channel be used for a noncephalic lead. 
This will pick up space-borne or vibration-borne artifacts and identify them. 
The simplest form of such a monitoring noncephalic electrode has two leads over 
the dorsum of the hand, preferably the right hand, so the ECG will be minimal or
absent. Since one of the requirements of this state is that there be no muscle 
activity, these two dorsal hand electrodes will not be bothered by muscle artifact. 
The apparatus should be run at standard gains 10 p.v/mm, 50 pv/5 mm. Also it 
should be isoelectric at double this standard gain which is 5 pv/mm or 25 µv/5 mm. 
At least 10 full minutes of recording are desirable, but twice that would be
better.

It is also suggested that the gains at some point be opened to their full
amplitude for a brief period (5 to 100 seconds) to see what is going on. Usually
in an intensive care unit artifacts will dominate the picture, but these are readily
identifiable. There shall be no electroencephalographic response to noise or to
pinch.

All of the above tests shall be repeated at least 24 hours later with no change. 

The validity of such data as indications of irreversible cerebral damage depends
on the exclusion of two conditions: hypothermia (temperature below 90° F [32.2°C]) 
or center nervous system depressants, such as barbiturates. 6 

The Committee recommended that cerebral death should be established by both neurologic 
and electroencephalographic findings. The neurologic criteria consists of the 
following: (a) coma with complete unresponsiveness; (b) cessation of spontaneous 
respirations; (c) no muscle tone and a flaccid paralysis; and (d) absence of all 
reflexes (including fixed dilated pupils and absence of reflexes mediated through 
the crani a 1 nerves). 

The essence of the electroencephalographic findings is "electrocerebral silence." 
"Electrocerebral silence" may be present if CNS depressant drugs are present in 
the brain in anesthetic levels or if severe hypothermia (body temperature l7 °C or 
62°F) is present. These two conditions must be excluded in the diagnosis of 
cerebral death. The EEG criteria include: (a) no spontaneous electrical activity 
at maximum amplifications of the electroencephalograph (2 microvolts/mm); and (b) 
repeat EEG in 24 hours again demonstrating no spontaneous electrical activity. 

The technical criteria for an acceptable EEG recording include that a minimum of 10 
scalp electrodes be used in addition to ear reference electrodes. Electrode 
resistance must be under 10,000 ohms. The operator should deliberately create 
electrode artifacts to test the apparatus and to check connections. The EEG 
should be recorded along with an EKG or other monitoring devices so that voltage 
changes produced by other organs and recorded by the EEG may be i denti fi ed. 
For at least part of the recordings, the longest time constant of the electro
encephalograph should be used. Tests of reactivity must be performed and montages 
to include ear referrential runs and long distance scalp to scalp linkages are 
required. There must be a minimum of 30 minutes total recording time, both 
initially and at the time of the second EEG 24 hours later. 

The neurologic examination and EEG are deliberately precise and detailed. They 
can be objectively evaluated and quantitated. Sociologic factors (i.e., the man's worth 
to the community) have not been included and subjective criteria have been eliminated 
to the extent possible.? 

VITAL SIGNS 

Respiratfon. The patient has been in a state of respiratory arrest for several hours, 
unable to breathe spontaneously on repeated testings for at least two minutes at each 
testing. A minimum of,.twelve hours' treatment with the respirator is required. 
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PROPONENT 

University of Minnesota Health 
Sciences Center (1971) 

University of Pennsylvania 
(1974) 

CRITERIA 

Cir>auZation. The blood pressure is falling and the patient is unable to maintain 
normal b 1 ood pressure with out drugs. 

Temperatur>e. The temperature shows a tendency to drop below 98 ° F if the body is 
uncovered. 

NEUROLOGICAL SIGNS 

1. The pupils are fixed and dilated.

2. The corneal reflexes are completely absent.

3. All other brain-stem reflexes (cough reflex, swallowing) and· cranial nerve functions 
are absent. 

4. All the limbs are completely flaccid, without any spontaneous movements. 

ELECTROENCEPHALOGRAPHIC SIGNS 

1. At 1 east two EEG records, taken six or more hours apart, show no evidence of cortical
activity during twenty to thirty minutes of running time.

2. With normal amplification the EEG shows a complete iso-electric line. Apart from
ECG ortefacts, no other el ectri ca 1 activity is present and this is continued with
higher amplifications (20pv/cm). 

3. The EEG includes at least five electrodes on each side of the skull.

4. No EEG potentials are evoked by light, sound or painfu1' stimuli.8 

1 • No spontaneous movement, 

2. No spontaneous respiration when tested for a period of 4 minutes at a time.

3. Absence of brain-stem reflexes:

a. dilated and fixed pupils
b. absent corneal reflexes
c, absent cil 1 ospi na 1 reflexes 
d. absent Do 11 's head phenomena 
e. absent gag reflex 
f. absent vestibular response to 
g. absent tonic neck reflex

caloric stimulation 

4. A status in which all of the findings above remain unchanged for at least 12 hours.

5. Brain death can be pronounced only if the pathological processes responsible
for States 1 through 4 above are deemed irreparable with presently available
means.

We do not believe that an EEG is mandatory. Neither do we believe spinal reflexes 
when present have any bearing on the question of brain death. 

1. Consciousness

The patient is totally unresponsive to painful stimulation. In exceptional
cases one or more limbs may withdraw in response to painful stimulation,
or deep tendon reflexes may be present in the extremities as manifestations
of an intact spinal cord. The decision whether such movements represent 
voluntary or reflex activity is made by the neurologist or neurosurgeon
examining the patient. The patient does not have postural movements
(decerebration, decortication) in response to stimulation.

2. Respirations 

Cessat1.on of all respiratory movements is demonstrated by removing the
respirator for a minimum of 3 minutes. Arterial blood-gas measurements are 
made prior to removing the respirator to be certain that the patient 
is not hypocapnic. The patient who is subsequently determined to be an
organ donor is maintained on the respirator until the organ is removed.
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PROPONENT 

Rosoff and Schwab 

Sims 
(1975l 

CRITERIA 

3. Bratn-stem Reflexes

The pupils are dilated and unresponsive to light stimulation, and the following
reflexes are absent: corneal and lid reflexes, oculocephalic reflexes to head 
movement and caloric stimulation, and the pharyngeal reflex.

4. The Electroencephalogram

The EEG is recorded on two occasions, during a 24-hour period. Minimal techniques
for recording include the following:

a. A minimum of 16 scalp electrodes and ear reference electrodes.

b. lnterelectrode resistance between 100 and 10,000 ohms. 

c. Deliberate creation of electrode artifact by manipulation to test the apparatus 
and to check connections.

d. Two electrodes on the dorsum of the hand or a similar location on an extremity
to detect extracerebral potentials due to muscular activity.

e. The use of the longest time constant of the instrument during part of the recording.

f. Gains increased progressively to a maximum gain which must be equal to or greater 
than 2.5 �v/mm.

g. Sound or pain stimulation to determine whether there is any effect on the EEG or
heart rate.

h. [Electrode mountings] to include ear referential runs and long-distance scalp-to
sca 1 p 1 i nkages. 

i. A 30-minute total recording time per session.10

1. No reflexes, spontaneous breathing, or muscle activity. 

2. No clinical or EEG response to noise or a pinch.

3, Repetition of the above twenty-four or forty-eight hours later. 

These determinations were not to be made under conditions of hypothermia or anesthetic 
levels.11 

Minimal Neurological Evaluation for the Human Brain Death Syndrome 

1. No blood or urine sedative/anesthetic/hypnotic/neuromuscular blocker drug levels.

2. No body temperature recorded below 90° F, 

3. Absent spontaneous respirations with no concurrent respiratory alkalosis (pH
should be in the range 7 .38 to 7 .42 and the pC02 should be in the range 3S to 
45 mm Hg),

4. Absence Cranial Nerve Functions: (al no pupillary response to bright light, (b} 
no oculovestibular reflex ... norotic ice-water caloric induced eye movements, 
(cl no corneal reflexes, (dl no gag response to tracheal suctioning, (el no 
head movements to noxious stimulation of face. 

5. No decerebrati on/decorti cation/opi sthotonus ( spontaneous or inducible). 

6. EEG electrocerebral silence (i.e., EEG isoelectricityl as strictly defined (with 
30 min. recording per session l.

7. 1 through 6 above for 24 hours or more.

No longer considered necessary are: 

a. Pupillary dilation (i.e., mydriasisl.

b. absence of spinal cord (deep tendon) reflexes.
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PROPONENT 

World Medical Association 
(1968) 

CRITERIA 

c. Absence of superfi ci a 1 reflexes. 

d. Absence of response to noxious stimuli applied below the head (i.e., applied to the 
trunk or in the extremities).

Evaluation for Cardiovasculorespiratory Death or "Traditional Death" 

Absence of: 

1 • Blood pressure. 

2. Pulse. 

3. Heart Sounds. 

4. Respirations. 

5. Pupi 11 ary response to bright light, 

6. Electrocardiograph (EKG) activity. 

(1) to (6) above for 15-210 minutes.12 

1. Total lack of response to external stimuli, even the most painful that can be 
ethically applied. 

2. Absence of all spontaneous muscular movements, notably breathing. If the patient
is on a mechanical respirator, this may be turned off for three minutes in order
to establish that he is capable of breathing himself.

3. Absence of reflexes. The dilated pupils must not contract when a bright light 
is shone directly into them. There must be no eye movements in response to pouring 
ice water into the ears, no muscular contraction of the biceps, triceps, or quad-
riceps. 

4. Flat encephalogram or absence of brain waves.13 

TH� FOLLOWING CRITERIA ARE NOT COMPLETE, BUT ARE EXAMPLES OF ADDITIONAL TYPES Of MEDICAL DATA WHICH SOME 
INDIVIDUALS HAVE SUGGESTED TO BE INCLUDED IN MEDICAL DETERMINATION Of DEATH. 

PROPONENT 

Revilliard 

Shal it 

John Hopkins University 

TTEM 

1. Interruption of blood flow to the brain as determined by angiography.

2. Absence of tachycardia in response to atropine . 14 

Measure of oxygen consumption of the brain.15

Measure of oxygen consumption of the brain below 10 percent of normal is an essential 
criterion, 16 

The above listing of medical criteria proposed by various i ndi vi dua 1 s and i nsti tuti ons is meant to present some of the various viewpoints which 
have been publicly presented. The list should not be construed as exhaustive. In recognition of the constant progression of medical technology, 
it should further be recognized that criteria suggested several years ago, if developed by the same i ndi vi dua 1 s or i nsti tuti ons today, may be 
quite different. Therefore the dates of the criteria may or may not be pertinent to any consideration of the criteria. 

There are other known criteria, which have been reported, and the criteria developed in other countries have largely been 'omitted.17 Proposed 
definitions of death, and medical discussions and statements not outlining, specifically, criteria for the determination of death, have similarly 
been excluded from the 1 i st, and are discussed elsewhere in the text. 

lGavin Thurston, "The Point or Death," The Practitioner, August 1970, p. 187, 189. 

2vincent J, Collins, "Considerations in Prolonging Lire--A Dying and Recovery Score, Part II," Illinois Medical Journal, July 1975, p. 42, 43. 
3cyril H. Wecht, "Attorney Describes Current Errorts to Establish Uniform Guidelines," Hospitals, July-December 1969, p. 54, 55-56. 
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4Joseph L. Fermaglich, "Determining Cerebral Death," American Family Physician, March 1971, p. 85, 85-87 .. 

5Hannibal Hamlin, "Life or Death by EEG,11 Journal of the American Medical Association, October 12, 1964, p. 120, 122. 

6Ad Hoc Committee of the Harvard Medical School to Examine the Definition of Death, "A Definition of Irreversible Coma," Journal of the 
American Medical Association, August 5, 1968, p. 85. 

7Robert J. Luchi, "Diagnosis of Cerebral Death," Journal of I<Yo'la Medical Society, May 1971, p. 281, 282-283. 

8L.P. Ivan, "Irreversible Brain Damage and Related Problems: Pronouncement of Death," Journal of the American Geriatrics Society, October 
1970, p. 816, 818. 

9A. Mohandas and Shelley N. Chou, "Brain Death A Clinical and Pathological Study," Journal of Neurosurgery, August 1971, p. 211, 212. 

lOJames R. Harp, "Criteria for the Determination of Death," Anesthesiology, April 1974, p. 391, 395-396 .. 

llcomment, The Criteria for Determining Death in Vital Organ Transplants--A Medico-Legal Dilemma, 38 Mo. L. Rev. 220 (1973), at 225-226, 
hereinafter cited as "Comment". 

123. K. Sims, "Criteria for Pronouncement of Death and the Human Brain Death Syndrome," Hawaii Medical Journal, January 1976, p. 11, 12. 

13comment, p. 226. 

14Harp, p. 392. 

15comment, p. 228. 

16Ibid., p. 228. 

17 Harp, Comment. 
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