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FOREWORD

This study on the motor vehicle industry has been prepared in response to Senate Resolution 284,
which was adopted during the Regular Session of 1972.

The Resolution expressed concern with the practices and procedures within the motor vehicle industry
in Hawali regarding unfair competition or other abuses which may exist as a resuit of Hawaii's practice of
permitting wholesalers to compete with retailers in the sale of new motor vehicles directly to the consumer.
The report includes an analysis of national and local experience with respect to this practice and discusses

existing law, both in Hawaii and in other states which have a bearing on possible unfair competitive
practices.

To a great extent, this report could not have been completed without the cooperation and assistance of
the new car dealers and wholesalers mentioned therein. It is hoped that this report will furnish some insight
for the legislature in their consideration of the subject matter.

SAMUEL B. K. CHANG
Director

December, 1972
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SUMMARY

This study of the motor vehicle industry deals with the relationships between new car dealers and
their wholesale distributors. The study uncovers several areas in which the relationship between dealer and
distributor may lead to conflict. A number of these areas of conflict has caused a certain amount of dissatis-
faction and disagreement between the parties.

These areas of disagreement are particularly apparent (1) in the management and use of the coop-
erative advertising fund, (2) in the area of fleet seliing by virtue of the inherent economic advantages the
distributor possesses over the franchised dealers, and (3) in the area of alleged distributor favoritism.

The allegations by the retail dealers concerning these areas of dissatisfaction are set forth in the re-
port together with statements of position of the wholesale distributors.

Finally, the report discusses present statutes in the federal and state area which protect dealers
from possible unfair competitive practices and presents recommendations and observations concerning the
resolution of problems discovered in the conduct of the study.






CHAPTER 1

INTRODUCTION

The following report on the motor vehicle indus-
try is submitted in response to Senate Resolution
284, S.D. 1, passed during the 1972 legislative
session. Senate Resolution 284, S.D. 1, requested
the Legislative Reference Bureau to investigate the
practices and procedures within the motor vehi-
cle industry in Hawati regarding unfair competi-
tion or other abuses which may exist as a result
of Hawaii's practice of permitting wholesalers to
compete with retailers in the sale of new vehicles.
The report includes an analysis of national and
local experience, existing Hawaii law, and laws in
other states which prevent possible unfair com-
petitive practices.

Background

Under general marketing procedures, a new car
is built by a manufactarer, then sold directly to a
retail dealer franchised by the manufacturer.! The
dealer, in turn, sells the car to the consumer at
retail. An alternative process is for the manufac-
turer to sell cars to an independent local wholesale
distributor (hereinafter referred to as distributor)
who, in turn, sells cars to a retail dealer franchised
by the distributor. The dealer then sells to the
consumer.

No problem of a competitive nature arises where
the distributor sells cars only to franchised retail
dealers, since the distributor and the franchisee
are selling in different markets, ie., the wholesale
and retail markets. When the distributor sells cars
to franchised dealers and also to a retail store
owned and operated by the distributor, such a
situation falls within the ambit of this report. In

the latter instance, the distributor through his
retail store and his franchisee are selling at retail in
the same market. Where the distributor sells only at
wholesale there is no conflict, since the distributor
wishes to sell to all his retail outlets and has no
reason to favor one retail outlet over another, When
the distributor, however, also sells at retail, he may
give preferential treatment to his retail store. Thus,
the distributor may use unfair or improper methods
of competition to further the sales of his retail
store as opposed to providing equal services to
his franchisees. Such unfair or improper methods
of competition may or may not be actionable under
the law (refer to Chapter II1). The following discus-
sion sets forth examples of possible unfair or im-
proper methods of competition, and it should not
be inferred that these methods are being used
in Hawaii. Discussion of Hawail’s problems oc-
curs in Chapter II.

Unfair or improper methods of competition can
stem from the franchisor-franchisee relationship.
The contractual control which the distributor has
over his franchisees through the franchise contract
places the distributor at an advantage in dealing
with his franchisees.?

The franchisor-distributor controls the cars that
the franchisees need. The distributor buys all the
new cars sold in a specific area from a specific
manufacturer and distributes them to his fran-
chisees according to the franchisee’s requirements,
A franchisee’s requirements and the distributor’s
requitements may conflict. For instance, if the
distributor’s retail store needs the same model or
color of car that his franchise needs and that par-
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ticular car is in great public demand, thus causing
demand to exceed supply, the possibility may arise
that the distributor will provide his retail store with
this particular model before taking care of his fran-
chise. The same problem may occur in the supply-
ing of parts.?

In the automobile industry, the distributor is
also the manufacturer's representative in the area
served by the distributor. As a manufacturer’s rep-
resentative, he serves as a branch of the manufac-
turer, although an independent selling arm, and
has great control over his franchisees. The distribu-
tor in this capacity has the authority to approve
all warranty claims submitted to the manufacturer
by franchisees. Even though the distributor’s money
is not involved, he may use this power of approval
to coerce the franchisee into reducing warranty
claims.* Additionally, the distributor may give pri-
ority to warranty claims submitted by his retail
store over those of his franchisees. The practical
resuit would be that money required by the dis-
tributor to operate his retail store is reimbursed
at an earlier date and is available as working
capital to the distributor-retailer while the distribu-
tor’s franchisees may wait longer, three to six
months, for reimbursement. Moreover, some war-
ranty work cannot be started until approval is
obtained from a manufacturer’s representative. As
the manufacturer’s representative, the distributor
has the advantage of being on the spot for his
retail store and may be more lenient in approving
warranty work for his retail store than for his
{ranchisees.S

Selling at both the wholesale and retail levels
enhances the distributor’s marketing position. The
distributor makes a profit at the wholesale level
by selling cars to franchisees and to his retail
store. The distributor makes a further profit selling
cars at retail to the consumer through his retail
store. This dual selling position becomes particular-
fy important in making fleet sales, since the fleet
buver wants his cars at the lowest possible cost.
The distributor with two profit levels could cut his
retail profit substantially and still make a profit on
fleet sales due to his wholesale vantage position.
The franchisee, however has only one profit level,
the retail sales. The franchisee cannot afford to
reduce his profit as substantially as the distributor.®
Furthermore, the fact that the distributor imports
all of one manufacturer’s carsinto a particular area
gives his retail store an advantage in making fleet
sales. The distributor’s wholesale inventory of cars
may be more readily available to the distributor’s

b

retail store, rather than to a franchisee who tries to
obtain cars for a large fleet sale. By consistently
denying large car orders to his franchisee, the dis-
tributor assures fleet sales for his retail store. Addi-
tionally, as the importer of cars into an area the dis-
tributor may take steps to assure that his retail
store receives new car models earlier than the
franchisees.’

Such practices on the part of the distributors may
cause franchisees to receive car models they do
not want or cars that were damaged in shipping,
thus forcing the franchisee to hold in inventory
slow moving vehicles or to spend time and money
to correct such damages. Even i the insurance
does pay for repairs in cases of damaged goods,
the time involved in correcting damages is not
recoverable. Moreover, in many cases the costs for
processing insurance claims may far exceed the
costs for repairs, yet such repairs are necessary be-
fore the car can be placed for sale.® Finally, in order
to obtain a fast selling model the franchisee may be
forced by the distributor to accept slow moving
models.

Most distributors and manufacturers require
franchisees to file monthly financial statements or
other reports, a practice common throughout the
new car industry. From these statements and re-
ports the distributor or manufacturer can gather
a tremendous amount of information regarding
the franchisee’s operations, finances, economic sta-
bility, etc. (see for example Volkswagen financial
statement in Appendix A). This information can
help the franchisee by allowing the distributor to
compare the franchisee’s performance with that of
other dealers similarly situated or with a simulated
model dealer of equivalent size and market area.
This comparison helps the distributor to point out
areas in which the franchisee may improve opera-
tions to help increase profits or reduce expenses.
On the other hand, these statements and reports
may be used against the franchisee by comparing
the distnbutor’s retail store operation with that
of the franchisee’s. The distributor can then pay
better salaries to obtain better salesmen or he can
find other areas in which to undercut the fran-
chisees to make sure that his retail store outsells
the franchisees or has the market advantage.®

Finally, the distributor generally operates with
greater economic leverage than his franchisees.
‘The distributor buys more cars and he selis more
cars, particularly at wholesale, but oftentimes at
retail. The distributor also may be a subsidiary
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of a larger company or conglomerate which gives
the distributor buying and bargaining power une-
qualled by the franchised car dealer, who generally
is involved only in the business of selling cars
to consumers, This dominant economic power over
franchisees may render this type of distribution
and competitive system inherently coercive.?”

National Experience

Activity in Congress. At the congressional level,
a Special Subcommittee on Automobile Marketing
Practices of the Committee on Commerce of the
United States Senate of the 90th Congress held
hearings on allegations by automobile dealers con-
cerning unfair competition. The hearings dealt with
“factory stores.” Factory stores are stores estab-
lished by car manufacturers to sell at retail in
competition with franchised dealers. The stores
may or may not be partially financed by a person
designated as a dealer, however, the investment
generally is less than twenty-five per cent of the
total investment.

Factory stores are similar to a distributor’s retail
store in that both the manufacturer and the distribu-
tor are competing at retail with the franchised
dealers they should be impartially servicing. At
the hearings the manufacturers were accused of
the following improper methods of competing with
franchised dealers:

i. The continuation of factory stores on a loss
basis.

2. Excessive expenditures for advertising and
other sales expenses.

3. Manipulation of retail prices and the use of
such dealerships to stimulate and lower mar-
ket prices.

4. Sales to individual or fleet customers at un-
profitable, unreasonably low, or predatory
prices.

5. The operation of such dealerships at large
losses without any reasonable possibility of
profitability, where losses were offset by man-
ufacturing profits.

6. Discriminatory treatment afforded such deal-
erships, 1.e., easy approval of warranty claims,
choice of cars, ete. !

While the basic purpose of factory stores appears
to be market penetration at the expense of other
manufacturers, such market penetration also hurts
the franchised dealers in the surrounding market
area.'? Complaints number four and six are similar
to the unfair methods of competition which may

be practiced by a distributor operating a retail
store.

Three bills were introduced during the 90th Con-
gress to correct such possible unfair competition.
One would have allowed manufacturers and fran-
chised dealers to establish exclusive areas of repre-
sentation, ¥ presently a violation of antitrust acts. 14
This bill would have prevented invasions of the
retail marketing areas of franchised dealers by
their own franchisor now occurring through the -
use of factory stores. The second bill would have
prevented unfair methods of competition within
the meaning of the Federal Trade Commission
Act. 15
The third bill covered the problem directly by
making it an unfair competitive practice for a
franchisor (manufacturer or distributor) to sell
goods or services unfairly or inequitably at the
same level of competition as the franchisee.!® Two
of these bills received hearings,'” but died in com-
mittee.

No further congressional activity in this area has
occurred since 1968,

Activity in Other States. Of the forty-four states
answering A Legislative Reference Bureau inquiry,
ten indicated that factory stores or distnbutor retail
stores existed in their states. The remaining thirty-
four states had no knowledge of such activity.
Nine of the ten indicating that factory stores or
distributor stores operated in the state replied
that franchised dealers had complained of improp-
er competitive practices.

In California the Department of Motor Vehicle's
New Car Dealers Policy and Appeals Board has
authorized the formation of a Joint Committee
on Manufacturer/ Dealer Legislation. This joint
committee is mandated to develop legislation
giving retail dealers a stronger position in their
relationships with the manufacturer or distributor.
Portions of the legislation being developed will
have an effect upon factory stores.i®

Massachusetts and Ohio are the only states with
legislation directly concerning factory or distribu-
tor retail stores. Both states passed such legisiation
since 1970. The Massachusetts legislation prohibits
competition with a franchised dealer in such deal-
er's relevant market area by a manufacturer ot
distributor. If, however, at least three years prior
to January I, 1971 a distributor or manufacturer
owned and operated a retail store which store
is still operating, then such distributor or manufac-
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turer may continue to operate such store.!® Thus,
the Massachusetts statute only prevents a distribu-
tor or manufacturer from opening a new retail
store in an area in which a franchisee is operating.
Chio prohibits manufacturers from selling motor
vehicles in unfair competition with franchised
dealers.?®

Recently, a federal jury awarded $5.6 million in
antitrust damages to a Ford dealer in Pittsburgh.
This case, in effect, found the operational methods

of a factory store owned and operated by Ford
Motor Company to be a violation of the antitrust
laws. This case is being appealed.?!

It appears that the situation where a distributor
operates a retail store gives rise to a potential
of improper methods of competition being used.
These unfair methods of competition have been
considered at the congressional level and at the
state level, however, with the exception of Massa-
chusetts and Ohio very little is presently being
done directly to prevent such competition.



CHAPTER 11

HAWAII EXPERIENCE

In Hawaii there are four distributors who sell
cars to franchised dealers and to their own retail
stores. These distributors are Datsun of Hawaii,
a subsidiary of The Hawaii Corporation; Mazda
of Hawaii, a subsidiary of Universal Corporation;
Servco Pacific, Inc. selling Toyotas, and Volks-
wagen Pacific, Inc. These four distributors hold
both a distributor’s license and a retail dealer’s
license pursuant to Chapter 437 of the Hawaii
Revised Statutes,! They have in turn franchised
or subcontracted with other retail dealers pursuant
to the power given them by their contract with
their manufacturer.?

The following distributors are responsible for the
following retail stores and franchisees:

I. Datsun of Hawail
{a) Datsun of Hawail has five retail stores on
Ozhu:
(1} The main showroom on Kapiolani near
town.
(2} One showrcom in Kailua.
(3) One showroom in Kaneohe.
(4) One showroom in Waipahu.
(5) One showroom in Wahiawa.
There is also a retail store each on the island
of Kauai and on Maui.
{b) Datsun of Hawaii has franchised two deal-
ers:
(1) Wheels Airport Datsun.
(2) §. Kitagawa and Company, Ltd., in Hilo
and Kona, Hawaii.

1. Mazda of Hawaii
{a) Mazda of Hawaii has two retai] stores on

QOahu and one in the planning stage:

(1) Mazda of Hawaii presently has its main
showroom near the Ala Moana Shopping
Center.

(2) Universal Motors Co., Lid. in Kailua.

{3) The third retail store is to be the main
showroom near Holiday Mart, Honolulu.

(b} Mazda of Hawail has franchised three deal-

ers:

(1Y Whoiesale Motors, Inc. near the airport
on Oahu.

(2) Economy Motors, Inc. dba Big Island
Mazda in Hilo, Hawaii,

(3) MDG Supply, Inc. dba Maui Mazda on
Maui.

111. Servco Pacific, Inc.

{a) In addition to selling Toyotas through its
forklift and used car divisions, Servco Pa-
¢ific, Inc. has six retail stores on Oahu:
(1) Motor Imports, the main showroom in

town.
{2y Kaimuki Toyota,
{3} Kailua Toyota.
(4) Service Motors-Wahiawa.
{5) Waipahu Toyota.
{6} Windward Toyota.

(b) Servco Pacific, Inc. has franchised four
dealers:
(1) Big Istand Motors dba Hilo Toyota in
Hilo, Hawail.
(2) Mauna Kea Motors in Kamuela, Hawaii.
{3) Kauai Tovota on Kauai.
(4) Island Toyota on Maui.
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I'V. Volkswagen Pacific, Inc.

{a) The Volkswagen distributor has only one
retail store on Ala Moana Boulevard.

{b) Volkswagen Pacific, Inc. has franchised
seven dealers:
(1) Airport Volkswagen on Oahu.
{2) Pali Volkswagen on Oahu.
{3} Pearl Harbor Volkswagen on Oahu.
(4y Windward Volkswagen on Oahu.
(5) Volkswagen-Kauai on Kauai.
(6) Volkswagen Maui Inc. on Maui.
(7) Kamaaina Volkswagen Division of Kita-

gawa Volkswagen, Inc. on Hawall

In the course of this study, the researcher inter-
viewed all distributors and their franchised dealers.
These interviews were conducted from July through
October, 1972, Pah Volkswagen was not inter-
viewed in depth because of its short period of op-
erations, having opened for business on the first
day of July, 1972.

Interviews were made in person and upon com-
pletion a summary of the interview was prepared
and forwarded to the dealer for his review and
signature. The summaries were signed with the
understanding that such signed summaries would
be kept confidential from all persons unless the
dealer states that the summary can be released
and to whom it should be given. This procedure
was undertaken in order to indicate to the legisla-
ture the interest of the dealers in any unfair com-
petitive methods revealed by the report and to
preserve the anonymity of the dealers from the
distributors to avoid possible retaliation for making
complaints. Eleven of the fifteen dealers inter-
viewed in depth returned their signed summary.
Not all of the dealers interviewed had a problem
with their distributor and not all dealers had
the same problem with their respective distributor,
For purposes of evaluating and reviewing the alle-
gations concerning improper methods of competi-
tion, the information presented pertains to all dis-
tributors within a specific problem area, unless
otherwise stated.

Predelivery Preparation

Predelivery preparation involves preparing the
car received from the factory for sale to the con
surmer. This requires both servicing and inspecting
the car as required by the factory. The cost of this
preparation is passed on to the consumer and may
vary between $50 and $150 depending upon the
model and type of car. This cost is reflected in the
suggested retail price stamped on the invoice

placed on the window of the car.?

In Hawaii the distributors treat predelivery prep-
arationin two ways. The Datsun and Toyota distrib-
utors forward the cars received from the factory
to their franchised dealers and retail stores as
they receive them without preparation. Volkswa-
gen and Mazda distributors both offer optional
predelivery preparation to their franchised dealers
and retail stores for which the dealers and stores
are charged.* Volkswagen Pacific spokesmen said
that their New Vehicle Preparation Department
has consistently lost money since its inception.

Two complaints occurred in this area. The first
concerned the preparation by the distributor for
which the dealer is charged. Two dealers using
the distributor’s services feel that charging for
preparation by the distributor is one method by
which the distributor makes money at the dealer’s
expense. These dealers feel that they can do the
job themselves and at a cheaper price. For instance,
until four years ago, Volkswagen franchised deal-
ers performed their own predelivery preparation.

The dealers complaining in this area stated that
they have the facilities for such preparation under
normal circumstances and are able to do it them-
selves. These dealers, however, are afraid to under-
take such preparation as they feel the distributor,
in retaliation for losing the moneyv gained by per-
forming this preparation, would send the dealer
his quarterly car requirements in one shipment.
If such a quantity of cars were sent to a dealer
at one time, the dealer would not have the space
required to keep such an inventory. Thus, these
dealers feel that they must let the distributor per-
form such preparation.

One dealer stated he could not return a car for
correction in predelivery preparation to the distrib-
utor, but that he would have to make the correction
at s own expense. Another dealer franchised
by the same distributor stated that he could return
his cars for correction in predelivery preparation
whenever necessary without additional cost.

On the other hand, all the other dealers using the
distributor’s predelivery preparation service made
no complaints concerning either the distnibutor’s
performance of this service or the manner in which
it was executed. One dealer stated that he pre-
ferred to have the distributor perform such work,
since the distributor could complete the work at
a lower cost. That dealer stated that he would
have to employ part-time workers which are hard
to obtain and install extra equipment and stalls
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in order to perform the work himself. Further- .

more, the cost of preparation is passed on to the
consumer as part of the price of the car. The
price to the consumer is an additional 325 or more
over the cost the dealers pay their distributors.
Thus, while the distributor may be making a profit
and reducing the dealer’s profit on predelivery
preparation, vet, the dealer may also be making
a profit on such preparation.®

The second problem concerns an allegation by
some of the dealers that their distributors are being
reimbursed by the manufacturer for performing
such predelivery preparation, but not passing such
reimbursement on to the dealer. Thus, it is felt
that the distributor is receiving double the amount
on predelivery preparation, i.e. the amount charged
to the dealer and the amount reimbursed by the
manufacturer.

When asked about such reimbursement, spokes-
men for the four distributors stated that they were
not being reimbursed by their manufacturer. Reim-
bursement for performing predelivery preparation
was first commenced by General Motors in 1971
and has only recently been adopted by Ford and
Chrysler.® Apparently, this policy has not yet been
adopted by the foreign manufacturers,

Warranty Policies and Procedures

Claim Approval. The distributor acts as the man-
ufacturer’s representative and in this capacity has
the authority to approve warranty claims under
two situations. The first occurs when certain kinds
of car repairs need to be undertaken. These repairs
must be approved prior to performing work, There
was one complaint that the distributor was approv-
ing such work for the customer and doing the
work at his retail store.

In doing the work, the retail store inferred that
the franchised dealer should have made the repair
but was lacking in initiative. Through this action
the franchised dealer feit that he was losing cus-
tomers because of the poor image given him by
the retail store. The complainant did state, how-
ever, that this practice was no longer occurring.

Pursuant to the warranty, the dealers are re-
imbursed by the manufacturer for labor done under
the warranty.” Claims requesting reimbursement
for warranty labor also require approval. To claim
reimbursement, dealers fill out the required forms
and forward them to the distnbutor who checks
them for accuracy prior to processing the claim
fo the manufacturer for payment. There were two

complaints by Mazda dealers in this area. One com-
plaint was that the distributor was being overly
strict with claims, finding many mistakes, and re-
turning the claims for corrections to the franchised
dealer. This resulted in no claims having been paid
to the dealer at the time of the interview. Another
complaint was made that the distnbutor had given
the dealer no warranty forms and had not told
the dealer how to file warranty claims. This dealer
also had not been reimbursed by his distributor
at the time of the interview. A check of distributor
records indicated that neither dealer had been paid
for claims prior to August 1972, because, accord-
ing to the distributor spokesman, neither dealer
had submitted any claims which were sent back
for correction or otherwise. The dealers when ques-
tioned concerning the statement of the distributor
either could not or would not substantiate their
complaint.

Reimbursement. Once warranty claims have been
approved, the distributor sends them to the manu-
facturer for reimbursement. After approval the
manufacturer transmits the reimbursement to the
distributor who forwards it to the franchised dealer.
This process creates a time lag during which the
dealer has incurred expenses for which he has
not been reimbursed, except in the case of Volks-
wagen and Datsun. Volkswagen and more recently
Datsun are using a monthly credit advance on
warranty labor claims based upon the prior ex-
perience of the dealers.

Toyota franchised dealers stated that their re-
imbursement claims were taking three to six
months and in one case eight months to process.
The average claim reimbursement time for the
State is seventy-two days.® The agent for Toyota
confirmed the very slow reimbursement being
made by Toyota Motor Co. to all dealers. The agent
stated that Servco representatives were leaving
for Japan before the end of 1972 to negotiate
with Toyota Motor Co. for a credit advance on
warranty reimbursement or a reduction in the time
required for processing claims, The Toyota spokes-
man mentioned that when dealer reimbursement
claims are improperly completed, they are sent
back to the dealer for correction. In most cases
claims are promptly resubmitted, but in some in-
stances they are not resubmitted or delayed exces-
sively. When claims are resubmitted they are
promptly sent to the manufacturer’s claim commit-
tee for approval.
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Advertising

In Hawaii as in other states, foreign car dealers
are required to join a cooperative advertising fund.
In Hawaii the distributors, excepting Datsun, re-
quire their franchised dealers to contribute to an
advertising fund an amount between $25 and
$35 for each car they receive. The requirement
is part of the franchise or contract between the
distributor and his franchisee. The retail store of
the distnbutor also contributes at the same rate to
the fund. The money contributed by ail dealers is
matched by the distributor and in the case of
Mazda and Toyota by the manufacturer. The Volks-
wagen Pacific spokesman indicated that they re-
ceived no advertising moneys from Volkswagen
of America. Instead of moneys, Volkswagen of
America prepares advertising for all Volkswagen
distributors through a national advertising firm.
The advertising is then forwarded to the distribu-
tors who place the advertising in newspapers and
on television. No advertising money is received
from the manufacturers by the franchised dealers
including Datsun franchised dealers.

Advertising paid for by the advertising funds of
all distributors is concentrated in major media out-
jets-—the Honolulu Advertiser and Star-Bulletin,
and on Honolulu television stations. These news-
papers circulate throughout the State and the tele-
vision stations are received on all islands.

Little advertising paid for by the funds is taken in
outer istand newspapers where outer island fran-
chised dealers are located. Volkswagen, however,
will arrange advertising on request for its outer
island dealers in the outer island newspapers. In
fact the Volkswagen Pacific spokesman indicated
that the amount spent on outer island advertising
is greater than outer island contributions to the
fund. In the case of large promotions, which are
few, both Tovota and Mazda will buy advertising in
the outer island newspapers. A Mazda spokesman
did state that they planned advertising in the Ha~
wail Herald-Tribune whose circulation on the big
island 1s much larger than either Honolulu papers.
The Toyota agent indicated that the distributor
sends & promotional team of three to as many as
six persons to each island for all large fairs, such
as county fairs, to operate a Toyota booth,

In addition to advertising the product and its
dealers, the distributors also use the fund to pay
for institutional or image advertising. This type
of advertising praises the product but not the partic-
ular sales outlet of that product. If any dealer
wants additional advertising beyond that paid for

by the fund or advertising for himself and his
dealership only, he must arrange for his own adver-
tising at his own expense,

Eight of the twelve franchised dealers questioned
the administration of the advertising fund in two
arcas. First, the franchised dealers were dissatis-
fied with the fact that the advertising {fund was
completely controlled by the distributor. These
dealers felt that the distributor should consuit the
dealers concerning advertising and present an ac-
counting to the dealers relating to the disposition of
the moneys in the fund. Volkswagen, Mazda, and
Toyota do consult with their dealers concerning
advertising used, but evidently their franchised
dealers do not feel that sufficient consultation is
taking place. Additionally, several dealers objected
to the requirement in the franchise or contract
of paying into the fund.® Concomitantly is the ob-
Jection that the dealers must pay for additional ad-
vertising out of their own funds if they want to
create an individualized image for the public,

Secondly, many of the outer island dealers sug-
gested that more advertising should be undertaken
in the outer island newspapers. These outer island
dealers felt that persons living on the outer islands
tend to read the hometown newspaper in addition
to or instead of reading a Honolulu newspaper.
This assumption has some basis when the circula-
tion of the two Honolulu papers is compared with
that of the outer island papers:!0

Circulation in 1972

Hawaii Kauai Mazui

Advertiser

Daily 4,952 1,634 4314

Sunday 8,748 3,928 9,550
Star-Bulletin

Daily 2,796 3,408 4,437
Hawaii Tribune-Herald

Daily 13,562

Sunday 13,899
Garden Island News

Monday/ Wednesday 7,036
Maui News

Tuesday; Thursday/

Saturday 10,136

One dealer alleged that the media organizations
purchased cars from the distributor’s retail store in
return for the distributor purchasing advertising
space with them, The complaint was that such buy-
ing is not prorated between the distributor’s retail
store and the distributor’s franchised dealers.
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In rebuttal to dealer complaints, the distributor’s
agents state that cooperative advertising furnishes
national advertising and more and better local
advertising than an individual dealer is able to
obtain. Many of the dealers agreed that this is true,
however, they wanted more influence on advertis-
ing policies of the distributor and information per-
taining to how the fund is being used.

The advertising policies of Datsun of Hawaii
differ from the other distributors. Datsun of Hawaii
does not charge its two franchisees an advertising
fee for each car. As a result, Datsun of Hawaii
only advertises its own retail stores. The franchised
dealers, however, do benefit from Datsun image
advertising. Additionally, newspaper advertising
and some radio advertising which is prepared for
Datsun of Hawaii is offered to its two franchisees
for free use, in which case the two franchisees
need only to replace the Datsun of Hawail name
with their own names in the advertisement. Nis-
san Motor Company, Datsun’s manufacturer, does
allow Datsun of Hawaii advertising moneys, but
does not give Datsun of Hawaii’s franchised deal-
ers any advertising moneys.

An example of the type of advertising that may
indicate distributor favoritism is contained in Ap-
pendix B. This advertisement, apparently paid for
by Datsun of Hawail, hsts Datsun of Hawail's
retail stores and its franchisee L. Kitagawa and
Company’s store in Hilo, Hawati. The advertise-
ment does not mention the I. Kitagawa and Com-
panv store in Kona, Hawaii nor does it mention
Wheels Airport Datsun. While this is a small ad-
vertisement in the classified section of the Sun-
day Star-Bulletin & Advertiser, many such adver-
tisements might cause the consumer to doubt that
Wheels Airport Datsun is an authorized Datsun
dealer and might cause Wheels Airport Datsun to
lose sales.

When questioned concerning this advertisement
the Datsun of Hawaii spokesman stated that it
must have been an advertising agency mistake,
since an advertisement such as this might be
against the law for leaving out Wheels Airport
Datsun (see Chapter I1I).

Fleet Sales

Fleet selling is an area in which seven of the fif-
teen franchise dealers interviewed in depth want-
ed and made such sales but felt that the distributor
has definite advantages over them. One dealer’s
contract with the distributor specifically states that
he cannot participate in fleet sales. The first advan-

tage is the ability of the distributor’s retail store
to sell cars at a lower profit. Secondly, it is felt
that the distributor’s retail store has easier access
to the distributor’s wholesale inventory of cars.

The primary advantage of a distributor-retailer
over a nondistributor-retailer occurs as a result
of the low profit per car in a fleet sale. Fleet
sales can be profitable due to quantity sales at the
wholesale level. For example, fleet cars sell for
approximately $50 to $200 per car above the cost
to a retail or franchised dealer. The franchised
dealer thus obtains a gross retail profit of $50
to 5200 a car in a fleet sale which is not a large
profit margin once expenses relating to the sale
are deducted. On the other hand, the distributor
with two profit levels—wholesale and retail—can
assume a lesser profit at the retail level. Retail
profits on fleet sales can be lowered since the
corporation as a whole is protected by the whole-
sale profit. In fact, by virtue of volume, the greater
the sales at retail, the larger the total wholesale
profit.

Five of the fifteen franchised dealers, however,
were not interested in making fleet sales due to
the low profit and other problems relating to fleet
sales. These dealers had no compiainis concerning
the fleet sales made by the distributor’s retail store.
Volkswagen dealers, for example, sell under a quo-
ta system because demand exceeds supply.!! Con-

sequently, the Volkswagen dealers reason, to sell
on a fleet basis for a small profit is not worth
the effort when the dealer can sell to the consu-
mer for a greater profit. This is not to say that all
Volkswagen dealers are not interested in fleet
sales. Those who were felt competition with the dis-
tributor’s retail store to be difficult. On the other
hand, the Volkswagen Pacific spokesman indicated
that their retail store had made only one large
{leet sale in the last five years at full retail price
and they were not too interested in fleet sales due
to the poor condition of fleet cars on the used car
market. He felt that such poor condition would
reflect on the Volkswagen image in general.

Mazda of Hawaii’s agent indicated that fleet
sales have been negligible due to Mazda’s relative-
ly recent entry into the Hawaiian new car market.
The agent did state that fleet sales would be pro-
moted in order to have Mazda cars on the road
for purposes of consumer identification and recog-
nition and in the hope that a consumer who drives
a Mazda rent-a-car may purchase one at a later
date.



MOTOR VEHICLE INDUSTRY STUDY

The Toyota distributor representative pointed
out that the franchised dealers on the other islands
generally handle their own fleet sales, although
some fleet buyers come to Oahu and Toyota re-
tail stores for their cars. Toyota dealers all felt
that the distributor had an advantage in being
able to sell cars for fleets at the low price a pros-
pective fleet owner demanded. The Toyota agent
further indicated that fleet sold cars are generally
sold back to Toyota dealers to protect the dealers
from overflooding the used car market. Many of
the used fleet cars are shipped to the mainland
for sale,

The spokesman for Datsun of Hawaii stated that
Datsun of Hawaii performs most of the fleet selling
of Datsuns in the State. Their franchised dealer
on Hawaii is not particularly interested in making
fleet sales and Wheels Airport Datsun cannot par-
ticipate in fleet selling pursuant to their franchise.
Datsun of Hawail’s spokesman indicated Wheels
Airport Datsun was excluded from fleet selling
under the franchise they were granted. I. Kitagawa
on Hawaii was not excluded from making fleet
sales due to the known lack of interest in making
such sales. The reason given for the restriction
on Wheels concerning fleet sales was that Datsun
of Hawaii wanted to control fleet sales in order
to prevent possible flooding of the market with
Datsuns and to control servicing so that the Datsun
image would be maintained at a high level.

Datsuns sold for fleets are generally sold back to
Datsun of Hawaii which in turn sends the cars
to the mainland for resale. The cars are shipped
to the mainland in order to prevent a lowering
of the resale value of Datsuns in Hawaii which
would result from the oversupply of Datsuns on
the used car market. On Oahu, fleet servicing
is performed by Datsun of Hawaii while on Hawaii,
I Kitagawa performs fleet servicing for which it
is paid $50 a car by Datsun of Hawaii.

Fleet servicing places an additional burden on all
dealers particularly under the warranty. Warranty
work is reimbursable at cost to the desler, but
there is doubt in the dealers’ minds that total
reimbursement is occurring.!? Thus, fleet selling
for the foreign car dealer has numerous drawbacks,
particularly for the franchised dealer who cannot
match the economic advantage of the distributor.

Distributor Profit
The amount of distributor profit or wholesale
profit which results from selling a car to the retail

or franchised dealer is unknown to the franchised
dealers and not generally available. The gross prof-
it per car may be estimated between $50 and
3200 per car. From this profit, of course, expenses
at the wholesale level must be subtracted.

The distributor’s expenses include the salaries
and fringe benefits of personnel maintaining his
wholesale operation, advertising costs, both direct
and mstitutional advertising, overhead, the whole-
sale parts and car inventory, security for maintain-
ing the inventory, functioning as a manufacturer’s
representative which requires sending personnel
to dealers for training purposes, etc. For example,
Volkswagen Pacific’s wholesale operation main-
tains a parts inventory of $3.5 million and a quar-
terly inventory of between 1,000 and 1,500 cars
valued at $2 to $2.5 million. Both the part and
car inventories must be stored and financed.

Many of the franchised dealers maintain that the
distributor’s profit gives the distributor’s retail
store an undue advantage, such as that found in
fleet sales. Although the advantage does exist,
the new car industry is not the only industry in
which a distributor sells at both wholesale and
retail.!? Additionally, the economic advantage of
the distributor is a normal result of his operation.

Financial Statements

Interviews indicate that only Volkswagen Pacific
at present is requiring its franchised dealers to
forward a fipancial statement each month. Both
Mazda and Datsun of Hawail presenty require
a monthly statement of units sold; however, their
representatives revealed plans to require their fran-
chised dealers to complete financial statements
upon renewal of the franchisee’s contract. The agent
for Servco said there were no plansin the immediate
foreseeable future to require its franchised dealer
to file a financial statement.

As can be observed from the Volkswagen fi-
rancial statement in Appendix A, the information
contained therein is quite complete. This statement
is filed ence a month with the distributor. The
distributor places the information in a- computer
which furnishes the dealer a report comparing
his performance with his forecast and his perform-
ance against a composite dealer of his size. This
comparison 1s to assist the dealer in reaching his
forecast and operating as well or better than the
composite dealer.

Only one of the seven Volkswagen dealers voiced
an ohjectisn fo this practice, That dealer felt that



HAWAII EXPERIENCE

it was unfair for the distributor to know his profit
structure, salesmen’s salaries, etc., when he did not
have similar information concerning the distribu-
tor's retail store. Similar objections may be anti-
cipated when the plans of Mazda and Datsun of
Hawaii to require financial statements are imple-
mented. However it should be noted that the re-
quirement of filing financial statements is com-
mon throughout the domestic new car industry.

The Volkswagen Pacific agent stated that there
18 no way of determining any individual’s pay from
the financial statements submitted to them. The
agent also indicated that Volkswagen Pacific is
constantly advising its franchised dealers of what
Volkswagen Pacific’s pay scales are, including
salesmen’s commission plans.

Distributor Favoritism

Eight franchised dealers stated they had no trou-
ble obtaining car models and parts from their dis-
tributor. Seven of the franchised dealers, however,
allege that the distnibutor’s retail store receives first
choice in obtaining popular models of cars and
hard-to-obtain parts. These dealers suggested that
the retail store, being closer to and part of the
distributor, has the advantage of knowing what
the distnbutor’s new car inventory contains. This
arrangement enables the retail dealers to send
their order in prior to the orders of the franchised
dealers.

Several of the franchised dealers stated that
paris were hard to obtain. They gave the example
of a hard-to-obtain part of which the distributor
had only two in stock. It was alleged that the
distributor would save that particular part for his
retail stores rather than letting his franchised deal-
ers obtain the part (they state that they have been
told this by the distributor’s parts salesman). One
dealer asserted that he has had damaged cars
forced upon him and more than one dealer said
that they have had to buy an unpopular model
of car from the distributor in order to obtain the
popular car medel they wanted for sale to the
publc. -

The distributors, on the other hand, state that the
dealers, retail and franchised, draw from the whole-
sale inventory on a first come, first served basis
and that notification of stock in the inventory is
released to both retail stores and franchised dealers
at the same time. A check of the sales figures of
the distributor at the wholesale level to determine if
the distributor’s retail store was receiving an in-

il

ordinate number of popular car models was incon-
clusive due to the different markets involved for
each dealer. The main retail store of all distribu-
tors is located in downtown Honolulu, which is
probably the best market in the State, In all in-
stances the downtown retai] store of the distribu-
tors was outselhing both franchised dealers and the
distributor’s other retail stores. Generally, the sales
of the franchisees compared favorably with those of
the distributor’s retail stores located outside of
downtown Honolulu.

Volkswagen Pacific spokesmen stated that their
store and franchised dealers were on a guota sys-
tem because of the great demand for their cars,
Additionally, the quota is determined through
formulas relating to the size of the service depart-
ment, ie. the larger the service department the
larger the quota. Volkswagen Pacific furnished
sales figures to its retail store and figures for
total sales, but would not furnish the number of
sales to franchised dealers as they felt these to
be confidential to the dealers. Figures furnished
by dealers compared to Volkswagen Pacific’s retail
store were inconclusive,

Miscellaneous Problems

Kickback Allowance. Several dealers raised
questions concerning the use of a kickback or hold-
back allowance. The kickback allowance is a meth-
od used by domestic car manufacturers allowing
domestic car dealers to sell the cars left from
the old model year at a clearance price. The kick-
back is a monetary allowance provided by the
manufacturer, i

The franchised dealers questioned whether their
distributor might be receiving a kickback allowance
from the manufacturer and keeping the allowance
instead of passing it on to the franchisees. Discus-
sions with distributor spokesmen indicated that
none of the foreign manufacturers are providing
such allowances for their distributors or dealers.

High Prices. A number of franchised dealers,
other than Volkswagen franchised dealers, com-
mented on the fact that car and part prices are
higher in Hawaii than on the West Coast. Volks-
wagen prices are the same in Hawaii as on the
West Coast due to an agreement with the west
coast distributor to take a quarterly supply of cars
in one shipment. Additionally, west coast dealers
pay transportation fees to transport cars from the
dock to their dealerships, whereas Volkswagen
dealers on Oahu do not pay such fees. Neighbor
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island dealers, of course, pay for transportation
from Qahu to the neighbor island.

The agents for other distributors stated that
prices are higher due to the fact that they do not
bring into the State a full shipload of cars with each
order. A less than shipload order of cars costs
more to transport than a full shipload due to ship-
ping costs. The volume of cars sold in the State,
however, does not justify bringing in a full shipload
of cars at one time. The distributors also cited
the fact that ships do not stop in Hawaii unless
required to in order to deliver cars, whereas such
ships normally go directly to the West Coast. Thus,
Hawaii has the disadvantage of higher shipping
prices.

Additionally, Hawaii distributors must maintain
a ninety to one-hundred twenty-day inventory of
cars compared to a thirty-day inventory on the
mainland. A larger inventory of parts is also re-
quired. The Servco spokesman stated that the cars
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ordered by Servco had specifications not required
by dealers on the West Coast, such as heavy duty
batteries, radio and white sidewal] tires.

Therefore, the distributor’s spokesmen indiated
that higher car and parts prices are not without
Jjustification.

Summary

In summary, there are several areas in which
dealer and distributor relationships may contain
stress. In a number of these areas such stress
has caused a certain amount of friction,

These stress conditions are particularly apparent
(1) in the management and use of the cooperative
advertising fund, (2) in the area of fleet selling
resulting from the inherent economic advantages
the distributor retains over the franchised dealers,
and (3) in the area of distributor favoritism where
distributor sales figures do not substantiate dealer
complaints.



CHAPTER 111
DEALER PROTECTION, POSSIBLE
PROTECTION, CONCLUSIONS,
AND RECOMMENDATIONS

In reviewing the problems set forth mn this re-
port, the researcher found no instance where all of
the franchised dealers or all of the franchised deal-
ers of one distributor agreed that the disinbutor
was acting unfairly toward them. One dealer made
the point that these distributor problems were
arising during a period of relative prosperity in
the new car market and thus did not result in
substantial economic disruption of the independent
retailers” positions in the new car market. It was
pointed out, however, that should a period of reces-
sion occur in the new car market, then similar
action on the part of the distributor in pressing
his economic advantage might produce more se-
vere economic consequences. With this possibility
in mind, Chapter IIl will explore present dealers’
protections under the federal and Hawaii law. This
chapter will also present laws in other states which
could further protect the franchised dealers

Hawaii.

Present Federal Statutes

A number of dealer complaints could possibly be
found to be in viclation of the federal antitrust
laws,! the Federal Trade Commission Act,2 or
the federal Dealer's Day in Court Act.3 All federal
acts require that the violation involve interstate

commerce.4

Antitrust Statutes. The Sherman Act provides
that any monopolization or attempt to monopolize,
or any conspiracy or combination to monopolize
trade is uniawful.’ This provision of the Sherman
Act may come into play through the anticompeti-
tive effect of forward integration. Forward integra-
tion occurs when a wholesaler discontinues salling

to independent retailers and enters the retail mar-
ket through his own subsidiaries. For example,
Wheels Airport Datsun is the only franchised Dat-
sun dealer on Oahu, all other Datsun dealers being
part of Datsun of Hawaii, If Datsun of Hawaii
terminated the franchise of Wheels Airport Datsun
in order to totally controi the Datsun retail market
on Oahu, the action might result in a charge of
monopolization under the Sherman Acté The
charge would resuit from the lessening of intra-
brand competition due to forward integration by
Datsun of Hawaii. Simtlarly, an attempt by Datsun
of Hawaii to place a retail store of their own
near Wheels Airport Datsun indirectly forcing
Wheels Airport Datsun to terminate their fran-
chise, may result in the same monopolization
charge.”

The Sherman Act also proscribes price-fixing
while the Robinson-Patman Act® proscribes price
discrimination in the sale of commodities. Although
the practice is not presently occurring, if the distrib-
utors charged their retail stores less for cars and
parts than their franchised dealers, such practice

might result in a violation of the antitrust acts.?
Charges might also be brought if there were ob-
vious discrimination in the paying of warranty re-
imbursement claims or in the furnishing of particu-
larly popular car models only in large quantities
to the distributor’s retail store. Discrimination in
these areas may amount to merchandising aid or
financial aid in the case of warranty reimburse-
ments. A prerequisite under the Robinson-Patman
Act to any complaint concerning these discrimina-
tory practices would be an allegation that such
merchandising or financial aid constituted the sale
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of commodities to the retail store !®

Federal Trade Commission Act. The Federal
Trade Commission Act!i ¢created the Federal Trade
Commission as an independent administrative
agency with multiple functions. The Commission’s
principal role is to aid in the enforcement of the
antitrust laws through cease and desist orders en-
forceable through the courts.!? The Act governing
the Federal Trade Commission provides that "Un-
fair methods of competition in commerce, and un-
fair or deceptive acts or practices In commerce,
are declared unlawful.”!* The Commuission has
the power to arrest trade restraints in their incipi-
ency without proof that they amount to an outright
violation of the Clayton Act or other provisions
of the antitrust laws.

Thus, proof that a distributor forced a {ranchised
dealer to take insurance damaged cars or cars
that had been in storage for long periods of time,
or required an unpopular model to be taken in
order to obtain a popular model, or misused a
dealer's financial statement might result in an or-
der that these practices be stopped as unfair meth-
ods of competition. 15

Dealer’s Day in Courr Act. The federal Dealer’s
Day in Court Act was specifically passed by
Congress to aid dealers against manufacturers.'®
To fall within the protection of this Act, fran-
chised dealers would have to show that a distribu-
tor acted for and was under the control of the
manufacturer of the vehicle line handied by the
distributor.!” As the distributors in Hawaii appear
to be independent from the manufacturers this
proof requirement may be impossible.

If the franchised dealers could prove the distribu-
tor acted for the manufacturer, then they must
prove that the distributor acted in bad faith.'®
Such bad faith may be shown by proving coercion,
intimidation, or threat of either.!®

If the franchised dealers can meet the problems
of proof, then an action might be successful con-
cerning any instance involving a distributor forcing
acceptance of an unpopular car model in return
for filling the dealer’s order for a popular car
model.?0 Other areas of coercion or intimidation
may also be covered by the provisions of this
act, although dealer success under the act has
not been encouraging, !

Thus, the federal statutes may protect the fran-
chised dealers when unfair methods of competition
arise, if the franchised dealers can qualify under

the provisions of the statutes and if they can prove
their allegations, although no such proof was found
to be available in completing this report. Although
this protection does exist, a dealer is in a difficuit
position when he resorts to litigation while a con-
tractuai relationship is still in existence particular-
ly when he wants the relationship to continue dur-
ing and after the litigation. Additionally, suits un-
der these statutes are quite lengthy and very costly,
with expenses over $100,000 being common.??

Hawaii Statutes

Artitrust Statutes. Chapter 480 of the Hawaii
Revised Statutes codifies antitrust provisions sim-
Har to those contained in the federal antitrust stat-
utes. In applying the proscriptions against unfair
methods of competition and unfair or deceptive
acts in the conduct of commerce, the courts are
to be guided by the interpretations given similar
provisions by the Federal Trade Commission and
the federal courts.??

Consequently, any causes of action available to
franchised dealers pursuant to federal antitrust
statutes or the Federal Trade Commission Act
would be available under Hawaii law. If a fran-
chised dealer should bring a suit in this area,
he may be awarded not less than $1,000 or three-
fold damages, whichever is the greater, including
reasonable attorney’s fees and costs of suit.?4 He
may also request an injunction.?s

Additionally, the state attorney general or county
attorneys are able to bring suits for damages
or injunction in any instance in which the State
or county is injured through actions forbidden by
Chapter 48(.% Finally, the attorney general's of-
fice may investigate practices which may be unlaw-
ful under Chapter 480 pursuant to complaint or
on its own initiative. 2’

Therefore, pursuant to Chapter 480 any fran-
chised dealer who feels that he has some evidence
of a violation of state antitrust laws may bring
suit or request an investigation by the attorney
general. In making an investigation the franchised
dealer’s identity is kept confidential.2®

Motor Vehicle Industry Licensing Act, The Ha-
waii Motor Vehicle Industry Licensing Act, Chap-
ter 437, Hawaii Revised Statutes, was promulgated
in order to control the relationships of manufac-
turers, distributors, and dealers for the benefit of
the public. Pursuant to Chapter 437, the actions
of a distributor are controlled in certain areas.?
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A distributor is required to deliver a vehicle once
ordered within a reasonable time after receipt of
the written order from the dealer. If the distributor
delivers to another dealer a vehicle of the same
model and similarly equipped as the vehicle or-
dered by the franchised dealer who had not re-
ceived delivery of his order and who placed his
order prior to the dealer to which the vehicle
was delivered, this shall be prima facie evidence
of delay of delivery.® Thus, a franchised dealer
who stated that the distnbutor allows his retail
store to have first choice of cars in the distributor’s
inventory may receive protection under this statute
if he has evidence to show that his order was
given first, yet the distributor’s retail store received
its order ahead of him.

A second provision in the statute states that a
distributor cannot require a dealer to accept as
a condition of sale special features, appliances,
accessories, or equipment not reqguested by the
dealer.’! While no compiaints were received con-
cerning this practice, it does occur in other states
and may have been prevented in Hawail as a result
of this provision.

Chapter 437 provides that either the Motor Ve-
hicle Industry Licensing Board or a franchised deal-
er may seek an injunction for violations of the
chapter. The chapter also provides that the violator
may be fined for violations and the board may
suspend or revoke a violator’s license to do busi-
ness.’?

The two provisions of Chapter 437 which apply
to the distributor were part of Act 87, Session
Laws of Hawaii, 1970. The provisions of Act &7
have been enjoined from enforcement since their
enactment, pending decision of a court case.’
Settlement of the case in the near future is antici-
pated by the office of the attorney general.

Statutes in Other States

Many other states control manufacturer, distrib-
utor, and dealer relationships through their equiva-
lence of the Hawaii Motor Vehicle Industry Li-
censing Act. Some of these state statutes offer fran-
chised dealers protection which Hawail may wish
to consider.

Sales at Less Than Dealer Price. At least three
states provide that no manufacturer or distributor
may sell a new motor vehicle to a motor vehicle

dealer at a lower actual price than the actual
price charged to any other motor vehicle dealer
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for the same model similarly equipped.’* Hawaii
had a provision similar to this in its statutes until
it was repealed by the 1972 Legislature.®

A fear voiced by several franchised dealers con-
cerning this matter is that the distributor may
sell cars to their retail stores for a price less than
that charged to the franchised dealers, Thus, the
franchised dealer who has an already difficuit time
competing for fleet sales would find such sales
impossible, The antitrust laws, however, would
apparently prevent such practices.

The Hawaii statute that was repealed provided
that the manufacturer or distributor could not sell
to a person in this State at a lower actual price
than the actual price charged to a dealer in this
State. The Massachusetts statute is similar.?
Among several arguments advanced against the
Hawaii statute, the primary one appeared to be
that the statute applied to all new car sales to
all persons living in the State whether or not the
sale was completed in the State and applied to
sales to car and truck rentai companies. For the
purposes of the franchised dealers, the statute need
only apply to sales to motor vehicle dealers such
as the provision of the South Carolina statute
which provides in part:

[No manufacturer or distributor shall} offer to sell
or sell any new motor vehicle to any motor vehicle
dealer at a lower actual price therefor than the actual
price offered to any other moior vehicle dealer for
the same model vehicle similarly equipped . . . ¥

Under this type of provision, the franchised dealers
would have the needed protection, while the car
and truck rental companies would not be directly
covered by the provisions of the statute.

Participarion in Advertising Fund. Two states
prevent manufacturers from coercing their dealers
to participate in or contribute to any local or na-
tional advertising fund controlled directly or indi-
rectly by the manufacturer.’

While the distributors, excepting Datsun of Ha-
waii, require their franchisees to join in contribut-
ing to a cooperative advertising fund, only two
of the franchised dealers objected to such a require-
ment. Many of the franchised dealers did indicate
general dissatisfaction with the fact that they had
little influence as to the manner in which the funds
were used and how they were administered. They
were interested in actively participating in the
fund, in an accounting of the moneys used by the
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funds, and more advertising in outer island news-
papers paid for by the fund.

Since the primary concern of retail dealers is fo-
cused upon a change in the administration of the
fund rather than the requirement of participation
in an advertising fund per se, perhaps a voluntary
change on the part of the distributors with respect
to advertising administration to deal with the ob-
jections voilced by dealers should be attempted
rather than enactment of legislation compelling
this result.

Additional Franchises and Retail Stores. Six
states prevent manufacturers and distributors from
granting a franchise in a market area in which a
previously granted franchisee is operating.3? The
determination of the market area is subject to equit-
able principles.

There were no complaints that a distributor had
granted a franchise in a market area already occu-
pied by a franchised dealer. In certain instances,
however, such action might occur. The action might
occur because it is extremely difficult to terminate
a franchise. Thus, placing a retail store or another
franchised dealer within the market area of an
existing franchised dealer may result in the desired
termination of the franchise. For example, if the
granting of the Pali Volkswagen franchise was an
an attempt to force Windward Volkswagen out
of business, the granting of the franchise would
be a violation of this type of statute.

Two states have recently passed statutes which
disallow competition by a retail store of a manu-
facturer or distributor with a franchised dealer.+

Massachusetts does not allow a manufacturer or
distributor to compete with a motor vehicle dealer
operating under a franchise from the manufacturer
or distributor in the same relevant market area.
Such relevant market area is to be determined
exclusively by equitable principles. A retail store
operated by a distributor for three years prior
to the passage of the statute is not included within
the provisions of the statute.®!

Ohio prohibits manufacturers and affiliates, divi-
sions, or subsidiaries of such manufacturers from
seliing motor vehicles in unfair competition with
a franchised dealer.®?

As indicated earlier in this chapter, the granting
of a franchise or the opening of a retail store
in another’s market area may be an antitrust viola-
tion. However, consideration of legislation limiting
the granting of new franchises or opening new re-
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tail stores in an area where a franchisee presently
operates should be balanced against the public
policy of encouraging competition for the benefit
of the customer.

Delivery of Unordered Moior Vehicles, Parts, ete.
Eight states protect dealers from being forced to
accept unordered motor vehicles, parts, accessories,
or other unordered merchandise.*3

In Hawaii some dealers voiced a fear that if they
took the option of performing their own predeliv-
ery preparation, they would be forced to accept a
large number of cars at one time. This type of
statute could protect the franchised deaiers in this
area.

Fleet Sales

Almost half of the franchised dealers indicated
that they had problems in competing with their
distributor’s retail store in making fleet sales. The
problem arises from the distributor’s being able
to sell at a small profit at the retail level and
still make a full profit at the wholesale level.

Protection to the franchised dealers could be ob-
tained by forbidding distributor retail stores from
making fleet sales. Legislation proposing such a
ban, however, might have constitutional objections
as violating the equal protection clause of the
Fourteenth Amendment to the United States Con-
stitution and being a restraint in interstate com-
merce.* Assuming constitutional difficulties are
surmounted, it would not prevent fleet buyers from
buying from other states and importing such cars
into Hawaii, if the prices at which franchised
dealers wished to sell to fleet dealers were too
high.

An alternative method of protecting the fran-
chised dealers in this area is to enact provisions
to supervise the pricing policies of the new car
industry in a manner similar to controls on public
utilities or the sale of intoxicating liquor. A public
utility is a business which regularly supplies the
public with some commodity the nature of which
is of a public character and of public consequence
and concern.S Intoxicating liguor laws are general-
ly promulgated in order to protect the public health,
safety, and welfare.% A statute passed to protect
franchised dealers in their effort to compete at
profitable levels in one area of their business, how-
ever, would not appear to fall within the usual
reasons for passing protective legislation of this
nature.
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Conclusions and Recommendations .

A distributor may use a dual distribution system
based on both franchised dealers and distributor-
connected retail stores.®” Few of the franchised
dealers interviewed guestioned this as a legitimate
business method. Many of the franchised dealers,
however, felt that the distributor should concen-
trate on treating both his retail stores and fran-
chised dealers as equals.

In completing this report many areas in which a
distributor may favor his retail store were discuss-
ed. Not all of the complaints concerning possible
types of favoritism were apparently based on fact,
since some of the complaints could not be substan-
tiated. It should be noted, however, that a poten-
tial conflict of interest situation is inherent in the
distributor-retail store operation.

The following recommendations and observa-
tions are made pursuant to Senate Resolution 284,
S.D.I:

1. In order to prevent the distributor from being
in conflict with his franchised dealers, such
dealers may need protection from the unor-
dered delivery of cars where no protection
presently exists. Such legislation would pro-
tect dealers who wish to perform their own
predelivery preparation, but are presently re-
luctant to get into this area because of the
possible distributor’s reaction of delivering un-~
ordered cars.

2. In the area of warranty claims and the time
lapse involved between the submittal of a
claim and its payment, the problem appears
to be capable of solving itself. This is being
dene through the adoption of the credit ad-
vance used throughout the domestic new car
industry and which has been adopted by
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Volkswagen nationally and by Datsun at the
local level. Toyota is bargaining for this type
of benefit or a shorter time lapse. Mazda is
also interested in obtaining a credit advance
from their manufacturer. Those Mazda fran-
chised dealers not filing claims for warranty
reimbursement, now that such nonfiling has
been revealed, may receive further instruction
in making claims from the distributor. The
Mazda franchised dealers also appear to be
protected under the antitrust laws.

3. Antitrust laws also seem to protect franchised
dealers from distributors attempting to sell
at different prices to their retail stores and
franchised dealers.

4. Changes in the administration of the coopera-
tive advertising funds have already been sug-
gested. This again is an area capable of in-
dustry solution.

5. The inherent advantage that the distributor
has in making fleet sales and in obtaining a
distributor profit are economic advantages
which do not appear to be amenable to sta-
tutory solution.

In summary, it appears that the franchised deal-
ers are reasonably protected by antitrust laws and
the Hawaii Motor Vehicle Industry Licensing
Law. Except for legislation concerning delivery of
uncrdered cars, it appears that the problems that
may exist between franchised dealers and their
distributor are capable of solution within the in-
dustry. These observations should be gqualified,
however, by the fact they are made in the context
of a relatively prosperous new car market. Should
economic conditions change in an adverse manner,
the distribution methods and administrative proce-
dures then practiced by the distributors may well
be reexamined.
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PRR T zrans TAXES T
59 ?SJ%“A,I‘,;‘.DN FO? FEBE“‘{ STATE ‘NE?AR s302 2 . - “FF'C%ER
e NET PROFIT (LiNE 63 MiNLE 69+ : i SERVIIE RS :‘EM A :EG,N AAAAA
E i REPOSSESSIONS (UNITS:
i3 NEW VEHICLES | sk vERICLES
e YR, Y] ¥H APFRENY(CES  MENG
va D RETATL SELLING RRTST UAEG WETATE WEW SGLD  WROGLESALE #7145 JSED WHSLE TH3aL 93E3 CEASHTRE Lrrinin]
—.:5_%.;5““«, RORTH T EAR TG DATE. TH LURBENT MORTH __To 1 (YERE TS DATL. PARPE MELFERS
t5 | USED vOLKSWAGEN VEMI{LES USED GTHER MAKE CEMITLES GINER (A
T GAve surRLY DAYS TUPELY BOORKLEPERS
78 I MEW PARTS - VUL KSWAGEN NEN RCCESSORIES  VOLKSWALLM T cu:g TR ﬂg;,;;;ﬁ )) H i E
'7: MONTHS SUPPLY RENTHE SUPPLY TGTAL Hﬁ] { I 1 E E i
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INCOME AND EXPENSE

v

SERVICE - GENERAL

SERVICE - P

AINT AND BODY

!

PARTS AND ACCESSQRIES

i ADMINISTRATIVE

ACCT
Ka

CURRENT MONTH 1 B

YEAR.TO DATE

i %

CTUHRRENT MONTH

YEAR UG GATE | %

CURRENT MONTH | Ta YEAR T DATE

| "o [ cuRRENT mowTH | 9% |  YEAR TO oAYE 2%

100

3]

o4
1]
[:24
Goe

160

4

1%

2t

22

23

24

26

25

3t

t#

13

1

42

43

4%

4%

48

47

E———

52

53

L0

55

&5

OTHER INCOME:
8 SNTEREST EARNED

SURBENT

23 SAIN ON DIGPOSAL OF ASSETS

OCCUPANCY:
MEAT LiGHT POWER AND WATER

HEMT

JACLT | CURPENT MONTH |

I

€3 CASH D:SLOUNTS EARKED

BRGRT:IATICS LEASESGLD IMPROVEMERTS

G INCOME OR SALE OF STRAP

REPAIRS & WAINT

W NED & LEASED PROGE

£5 LICENSE AND DOCUMENTARY FEES

DEPRECIATION

ELEGS & .MPROYIMENYE

[13 LEXSE ¥ERICLES

INSURANCE - BLUGE. & IMPROVEMENTS

87 MiSCELLARECUS INCOME

RE&L £3TATE TARES

TNGRTIAGE NTEREST

% TOTAL (LiNES 61.681

i OTHER DEDUCTIONS:

(MTEREST £XPENSE  OYHER

GEGE

k4 LS5 ON DiSPOSAL OF ASSETE

TOTAL :LiNES &1.80)

UMNDISTRIBUTED GPERATING EXPENSES

SEALER SOCDWILL

] CASH SIBUGUNTE ALLOWED

INSURERCE  GYRIH

4 AMDRYZATICN -

Gak:IaT N {xrENSE

3457

& LEASE VESILLES

D sanz i

Yé ¥R RESUS SERUCTIONS

[ETTEN

TREES DINER

PEDPESIIONAL FLES

LN

BAL DE8TS

‘e TOTAL (LINES T1.773

NEY (iLi%E &9 MiNu§ 78:

TOTAL L:NES 72-T8¢

A
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GROSS PROFIT ANALYSIS CEAR.TO.DATE

CURRENT MONTH

SALES  costor saues § 6ROSS PROFIT accr nos funirs | W DESCRIFTION \ 4 | costor saLss Ghoss PROFIT
SALES] COsT NEW VEHICLES - :
BEAES W FATSEWGER - TYPE ¢ !
3 R W PASSENGER - KARMANN |
& A YW FASTBACK . TYPE 3 ]
5 HERER VW SQUAREEACK - TYFE 3
s i HENEET YW STATION WAGON - TYPE 2
1] HHARY N CTRUCK - TIRE 2 !
Py i HEAERD ¥W FLEET AND EMPLOYEE i
5 5 P ¥ E 7! x Fi p &
" :;;:r"?e“ 55 T T TT o T :;ﬁ:
v HERETE ¥W CEMONSTRATORS
1z ums T £ 0 ) X i
s sens I ) 3 LE3 e Dvic::
; A v R TSV ! %
£rar | sis2 GEALER INSTALLED ACCESS - ACCESS
ey DEALER {NSTALLEG ACCESS L RHOR
TOTAL
USED VEMICLES
VW RETAIL
YW - REYAIL RECONIITIGNING
H QTHER MAKES - RETAGL
{ ) 5283 CTRER WANES  WETAIL ALCONDVIIONING [ J
4281 | 5231 ST weewgsace [ O
{ } 5262 INVENTORY SBLUSTMENTS ( )
TOTAL
H TOTAL NEW AND USED
27 RO SERVICE - GENERAL RO
Ta— 4402 FMEMO ‘uac» LABDR CUSTOMER 3ALES ]Mi“c’
4 £&03 MECH LABDR - FALYOREY WTY SALES
3¢ 4495 MECH. LABGR . INTERNAL SALES
31 [ ] s4cd TOTRL MECHANITAL i
iz 541 CTHER $A0P LAE & MATL LUST SALES
hx 4425 OTHER S5078 LAS & MATL MTL. SALES
34 3428 TOTRL GYHER SHOP
3% 4451 | &8 GAS GLlL ANE GREASE
% £421 | 549 SUHBLET REPATRS . GENERAL
17 TOTAL %
38 RO SERVICE . PAINT & SOCDY R.O.
.-3;- abis FMEMEG LABCR - CUSTOMER SALES mEMG
40 4507 LABCR  FRAUTCRY WARRANTY CALES
a1 4508 LABOR - INTERNAL SALES
4 5Lk E TOTAL FAINT & BOGY
&3 4558 399t PAINT COMPOUNDS & OTHER MATERIAL
SUBLET REPAIRS . PAINT & BOBY
TOTAL
TOTAL SERY .GEN'L & P .&B.
PARTS & ACCESHSORIES
VW FARTS - GENERAL R.G. - CUSTOMER
P 4303 5753 VW PARTS . GENERAL R.0. - FACTORY WTY
50 4705 | 5705 VW PRRTS - GENERAL RO - INTERNAL
51 Wity s YW ACCESSCRIES . GENERAL R O
52 THER PARTS & ACCESS. . GENERAL R O
53
S4 TGTAL - GENERAL
5% VW PYS.- P.AB. R.O. - CUSTOMER
56 £733 | 5733 YW PTS. P.&Y. R.O. - FACTORY WrY
57 4735 5733 VH PTS. PAR. R0 o INTERNAL
Y] 441 574 VW ACCESSORIES - P BE RO
5% GTHER PARTS B ACCESS -F 3B 20
50
61 TOTAL - PAINT & BODY
13 VM PARTS CGUNTER - RETAIL
63 €763 | syEz VW PARTS CTR. . 10 WHOLESALE TRADE
T 1768} £353 YW FARTS CTR. - TE P b, SHOFS
55 47711 81 YW ACUESSORILS - COUNTER
L1 £ OTHER FARYS & ACCESS. . [OUNTER
57 ]
L1} TOTAL - COUNTER
69 MY ADS - NEW PARTS . yW
79 INY. ADJ. - NEW ACCESSORIES - ¥W
ka1 iNY ADS GYHER PARTS & ACCESS
12 TDTAL PARTS & ACCESS.
T3 TOTAL SERY. PYS & ACCESS.
2a GRAND TOTAL
1]
oy SERVICE MANAGEMENT DATA
- GESCRIPTIGM T eRety CESCRIBTION
78 | NUMBER OF CLYTOMERS GN RECORD TETAL RYRILABLE TIME
79 | XUMHEER OF FNAGTIVE CLSTOMERS B TITAL ACTUAL TIME
80 ] HUNSER OF WAINTENANCE TEAMS iN OPERAT:ON TOTAL W TIME
81§ HUMBER OF REGULAR SHOP WULURS PER WEEK TGTAL FLAT RATE TIME
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APPENDIX B

ADVERTISEMENT FROM
THE SUNDAY STAR-BULLETIN & ADVERTISER*

830 —Foreign & Sports
Cars for Sale
DATSUN

DATSUN

2 DOOR SEDANS
TMILES PER GALLON
IH00cc FASTBACK
£ DOOR SEDANS
Hee e
SEDO0R STATION WAGONS

40Z-GT SPORTS CARS
PICK-UP TRUCKS

Avthortzed Dealers

Salex—Service—Parts

OAHU

HONOLULY
Datsyn of Hawall
711 Kapiclani Bidg,

KAILUA
Datsun of Hawall
M2 Kuulei Road

Truck Contar
78% Kaituva Road

WAIRPARU
Datsun of Hawail
94-267 Earrington Hury.

HAWAN

HILO
I. Kitagaws & Ca.
Kanceighya & Kawill §s

KAUAL

LIHUE
Vor Hemmeyeong
JTi% Kusd Hwy.

MAUL

WAILUKY
Vion Hamm- Young
1935 Main S?..

“adw

*December 36, 1972, p. D24





